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The  EXCHEQUER  REPORTS.  REPORTS  of 
CASES  ARGUED  and  DETERMINED  in  the 
COURTS  of  EXCHEQUER  and  EXCHEQUER 
CHAMBER,  Trinity  Term,  10  VICT.,  to  Hilary 
Term,  11  VICT.,  both  inchisive.  By  W.  N. 
WELSBY,  of  the  Middle  Temple;  E.  T. 
HURLSTONE,  of  the  Inner  Temple,  and 
J.  GORDON,  of  the  Middle  Temple,  Esquires, 
Barristers-at-Law.     Vol.  I.      London,  1849. 

[1]    Exchequer  Reports.    Trinity  Term,  10  Vict. 

Bayley  and  Another,  Executors  of  T.  K.  Bayley  v.  Buckland,  Gordon,  and 
Others.  May  22,  1847. — Where  a  defendant  has  been  served  with  process, 
and  an  attorney  without  authority  appears  for  him,  the  Court  will  not  interfere 
to  set  aside  the  proceedings,  if  the  attorney  be  solvent,  but  will  leave  the  defen- 
dant to  his  remedy  by  summary  application  against  the  attorney.  If  the  attorney 
be  insolvent,  the  Court  will  relieve  the  defendant  on  equitable  terms,  if  he 
has  a  defence  on  the  merits. — But  where  a  plaintiff,  without  serving  a  defendant, 
accepts  the  appearance  of  an  unauthorised  attorney  for  the  defendant,  the  Court 
will  set  aside  the  judgment  as  irregular,  with  costs,  and  leave  the  plaintiff  to 
recover  those  costs,  and  the  expense  to  which  he  has  been  put,  from  the  delinquent 
attorney  by  summary  proceedings. 

[S.  C.  5  D.  &  L.  115;  16  L.  J.  Ex.  204;  11  Jur.  564.] 

This  was  a  rule  calling  upon  the  plaintiffs  to  shew  cause  why  the  judgment, 
execution,  and  all  proceedings  subsequent  to  the  writ  of  summons,  so  far  as  respected 
the  defendant,  Gordon,  should  not  be  set  aside,  and  why  the  sum  of  3681.  9s.  7d  ,  levied 
upon  the  said  defendant  Gordon's  goods,  and  paid  by  him  into  Court,  should  not  be 
repaid  to  him  or  his  attorney.  It  appeared  from  the  affidavits,  that  the  defendants 
were  shareholders  in  the  Vale  of  Neath  Brewery  Company,  and  that  the  action  was 
brought  on  a  promissory  note  for  5751.  4s.  lOd.,  made  by  the  company  in  favour  of 
the  plaintiff's  testator.  The  writ  of  summons  issued  on  the  18th  of  November,  1846, 
and,  on  the  24th  of  the  same  month,  the  defendant  Buckland,  who  was  the  managing 
director,  wrote  to  the  plaintiffs'  attorney  the  following  letter  : — ■ 

"Dear  Sir, — I  am  sorry  to  find  that  process  has  been  issued  by  Mr.  Bayley's 
executors  against  the  Vale  of  Neath  [2]  Brewery  Company.  Mr.  George  Leeds,  of 
Neath,  is  the  solicitor  of  the  company,  and  will  accept  service  on  behalf  of  all  parties, 
and  act  for  them.  I  hope  you  will  not  allow  an}'  unnecessary  expenses  to  be  incurred. 
I  enclose  a  check  for  251.  19s.  6d.,  amount  of  costs  indorsed  on  the  writ,  and  hope  to 
settle  the  claim  before  any  greater  expenses  are  incurred.  Please  to  acknowledge  the 
receipt  of  the  check,  addressed  to  the  company  at  Neath. 

"  W.  H.  Buckland." 

Ex.  Div.  X.— 1 
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At  the  time  the  above  letter  was  received,  the  defendant  Gordon  and  .several 
others  had  not  been  personally  served  with  the  wiit ;  and  in  consequence  of  the  letter, 
no  farther  attempts  were  made  by  the  plaintiflfs'  attorney  to  effect  service  on  them, 
but  he  immediately  forwarded  the  writ  to  Mr.  Leeds,  who  indorsed  on  it  the  usual 
undertaking,  to  appear  on  behalf  of  the  defendants.  An  appearance  was  afterwards 
entered  in  pursuance  of  such  undertaking,  and  the  plaintiHs  having  declared  on  the 
note,  a  plea  was  delivered  denying  the  making  of  the  note,  upon  which  issue  was 
joined,  and  notice  of  trial  given.  On  the  9th  of  January,  the  plaintiffs'  attorney 
received  a  letter  from  Mr.  Leeds,  proposing  that  the  plaintiff's  should  take  the 
company's  l)ills  for  the  amount  of  the  debt  at  two  and  four  months,  to  be  secured 
by  a  judge's  order,  with  taxed  costs  to  be  paid  down.  This  offer  having  been  accepted, 
an  order  was  drawn  up  by  consent  for  payment  of  34.51.  6s.  4d.,  and  interest,  by 
instalments,  and  in  case  of  default  the  plaintiffs  to  be  at  liberty  to  sign  final  judg- 
ment, and  issue  execution  for  the  whole  amount  remaining  unpaid.  Default  having 
been  made  in  payment  of  one  instalment,  judgment  was  entered  up,  and  execution 
levied  upon  the  goods  of  Gordon.  An  application  was  made  to  Erie,  J.,  at  chambers, 
to  set  aside  the  judgment  and  execution,  when  he  ordered  that  upon  payment  of  the 
sum  levied  into  Court,  the  matter  should  be  adjourned  until  the  fifth  day  of  the 
ensuing  term.  The  affidavit  of  Gordon  [3]  stated,  that  he  was  never  served  with  any 
writ  in  this  action,  nor  until  the  levy  made  had  he  ever  knowledge  of  any  such  action 
having  been  brought,  or  of  any  writ  having  issued  against  him,  or  of  any  appearance 
having  been  entered  for  him  :  that  he  never  appeared  to  the  action,  or  authorised 
Mr.  Leeds  or  any  person  or  persons  to  appear  for  him  in  the  said  action,  nor  had  he 
ever  authorised  Buckland  or  any  other  person  to  cause  an  appearance  to  be  entered 
for  him,  nor  had  he  any  notice  of  any  of  the  proceedings  in  this  action,  or  any  know- 
ledge of  the  existence  thereof,  or  of  any  circumstances  giving  rise  thereto,  or  of  any 
intention  to  bring  the  same  action,  until  the  said  execution  was  levied  ;  it  also  stated 
that  he  had  a  good  defence  upon  the  merits.  It  appeared  that  Leeds  was  in  solvent 
circumstances,  and  a  person  of  respon.sibility. 

Martin  (Skinner  with  him)  shewed  cause.  The  Coui't  will  not  interfere  to  set 
aside  this  execution.  The  general  rule  is,  that  where  an  attorney  has  appeared  with- 
out authority,  the  Court  proceeds  as  if  he  had  authority,  and  leaves  the  defendant  to 
his  remedy  against  the  attorney.  Such  is  the  law  laid  down  in  an  Anonymous  case  in 
Salkeld  (1  Salk.  86),  and  since  invariably  acted  on.  There  Holt,  C.  J.,  says,  "The 
course  of  this  Court  is,  where  an  attorney  takes  upon  him  to  appear,  the  Court  looks 
no  further,  but  proceeds  as  if  the  attorney  had  authority,  and  leaves  the  party  to  his 
action  against  him."  In  a  subsequent  Anonymous  case  in  the  same  book  (id.  88),  the 
rule  is  laid  down  in  similar  terms,  though  somewhat  qualified  :  there  the  Court  say, 
"  If  the  attorney  be  able  and  responsible,  we  will  not  set  aside  the  judgment.  The 
reason  is,  because  the  judgment  is  regular,  and  the  plaintiff'  ought  not  to  suffer,  for 
there  is  no  fault  in  him  ;  but  if  the  attorney  be  not  responsible,  or  suspicious,  we  will 
set  aside  the  judgment,  for  otherwise  the  defendant  has  no  remedy,  and  any  one  may 
be  [4]  undone  by  that  means."  The  same  law  is  found  in  an  Anonymous  case  in  the 
Modern  Reports  (6  Mod.  16),  where  it  is  said  that  "  If  an  attorney  appear  for  another 
without  a  warrant,  and  judgment  is  against  him,  the  judgment  shall  stand,  and  the 
party  shall  be  put  to  his  action  against  the  attorney  ;  but  if  the  attorney  be  a  beggar, 
or  in  a  suspicious  condition,  the  Court  will  set  aside  the  judgment."  Those  authorities 
were  acted  upon  in  a  recent  case  of  Stanlwpe  v.  Firmin  (3  Bing.  N.  C.  303).  In 
Mndry  v.  Newman  (1  C.  M.  &  R.  402),  it  was  held  to  be  no  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  that  the  action  was  brought  by  an  attorney  without 
the  knowledge  or  authority  of  the  plaintiff'.  irUliams  v.  Smith  (1  Dovvl.  P.  C.  G32), 
Barber  v.  JrUkins  (5  Dowl.  P.  C.  30.5),  and  Huhhart  v.  Phillips  (13  M.  &  W.  702),  are 
to  the  same  eff'ect.  Hambridge  v.  De  La  C'roin<e  (C.  P.,  Mich.  T.  1846)  is  an  analogous 
case :  there  it  was  held  that  one  partner  could  not  authorise  an  attorney  to  enter  an 
appearance  and  submit  to  judgment  for  a  copartner. 

The  Attorney-General,  in  support  of  the  rule.  It  is  conceded  that  there  is  an 
apparent  current  of  authority,  but  the  Courts  do  not  seem  to  have  always  acted  upon 
the  rule  laid  down  with  respect  to  the  attorney's  solvency.  The  case  in  Salkeld  is 
very  loosely  reported,  and  for  aught  that  appears  may  have  turned  upon  the  mere 
technical  objection  of  an  omis.sion  to  produce  a  wari'ant  of  attorney,  as  formerly 
required.     If  a  party  is  sued  for  a  debt,  and  pays  the  amount  to  an  attorney  who  ha.s 
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commenced  proceedings  without  any  authority,  the  party  sued  is  liable  to  pay  the 
money  over  again  :  Robsm  v.  Eaton  (1  T.  R.  62).  Upon  that  ground  the  Court  allowed 
the  application  in  the  case  of  Hubhart  v.  Phillips  ;  and  it  is  a  strange  doctrine  to  hold 
that  the  party's  responsibility  will  depend  upon  the  solvency  or  insolvency  of  [5]  the 
attorney.  The  rule  does  not  appear  to  be  founded  on  any  principle.  If  the  point 
is  to  be  decided  by  the  question  as  to  which  of  the  two  parties  should  suffer  from 
the  wrongful  act  of  the  attorney,  it  is  certainly  more  reasonable  that  the  plaintiff 
should,  for  he  might  have  written  to  or  served  process  on  the  defendant.  The 
practice  is  not  so  "inveterate  as  to  preclude  the  Court  from  examining  the  propriety 
of  the  rule  as  laid  down  in  Salkeld's  Reports. 

Cur.  adv.  vult. 

At  the  sittings  after  term  (July  3),  the  judgment  of  the  Court  was  delivered  by 

ROLFE,  B.  We  took  time  to  consider  this  case,  in  order  that  we  might  determine 
what  rule  it  might  be  proper  to  lay  down  as  a  guide  to  similar  eases  in  future.  There 
is  no  dispute  as  to  the  facts.  The  plaintifls  commenced  their  action  against  the 
several  defendants,  including  Mr.  George  Gordon,  the  party  now  applying  foi'  relief; 
they  served  some  of  the  defendants,  not  including  the  applicant  Mr.  Gordon,  with 
the  writ,  and  after  this  an  attorney  at  Neath,  Mr.  George  Leeds,  was  instructed  by 
the  parties  served  to  appear,  and  did  appear  for  all  the  defendants,  except  a  person  of 
the  name  of  Clarke,  for  whom  an  appearance  was  duly  entered  according  to  the  form 
of  the  statute  by  the  plaintiffs.  Mr.  Leeds  then,  by  like  authority,  consented  to  a 
judge's  order  to  stay  proceedings  on  payment  of  debt  and  costs.  This  order  not 
having  been  complied  with,  judgment  against  all  the  defendants  was  signed,  and 
execution  sued  out.  LTnder  this  execution  the  goods  of  Mr.  Gordon  were  seized  by 
the  sheriff,  Mr.  Gordon  never  having  been  served  with  the  writ,  and  having  given  no 
authority,  direct  or  indirect,  to  Mr.  Leeds  to  appear  for  him.  He  now  applies  to 
have  the  judgment  set  aside,  either  as  an  irregular  judg-[6]-ment,  or,  if  a  regular 
judgment,  then  on  an  affidavit  of  merits,  and  on  payment  of  costs.  The  only  other 
material  fact  mentioned  in  the  affidavit  is,  that  Mr.  George  Leeds,  the  attorney  by 
whom  the  appearance  has  been  entered,  is  in  solvent  circumstances. 

The  rule  of  law  hitherto  has  generally  been  considered  to  be  as  stated  in  an  Anony- 
mous case  in  Salkeld,  86,  that  "  where  an  attorney  takes  upon  himself  to  appear,  the 
Court  looks  no  further,  but  proceeds  as  if  the  attorney  had  sufficient  authority,  and 
leaves  the  party  to  his  action  against  him ; "  but  they  qualified  it  in  Salkeld,  88, 
stating  that  the  judgment  was  regular,  "but  that  if  the  attorney  be  not  responsible 
or  suspicious,  they  would  set  aside  the  judgment,  for  otherwise  the  defendant  has  no 
remedy,  and  any  one  may  be  undone  by  that  means."  It  must  be  admitted,  that  the 
reasoning  is  not  very  clear  by  which  the  Court  arrived  at  the  conclusion  that,  in  so 
doing,  they  did  justice  to  the  defendant,  for  the  non-responsibility  or  suspiciousness 
of  the  attorney  is  but  a  vague  sort  of  criterion  of  safety  to  the  defendant,  and  by  the 
hypothesis  the  defendant  is  wholly  without  blame,  and  may  notwithstanding  be 
ruined.  It  is  true  that  the  plaintiff'  is  equally  blameless,  but  then  the  plaintiff',  if  the 
judgment  be  set  aside,  has  his  remedy  against  the  defendant  as  before,  and  suffers 
only  the  delay  and  possible  loss  of  costs. 

We  are  disposed  to  lay  down  a  different  rule,  and  to  confine  the  liability  of  the 
defendant  to  cases  in  which  the  course  of  the  proceedings  has  given  him  notice  of  the 
action  being  brought  against  him.  When,  therefore,  a  defendant  has  been  served 
with  process,  and  an  attorney  without  authority  appears  for  him,  we  think  the  Court 
must  proceed  as  if  the  attorney  really  had  authority,  because,  in  that  case,  the  defen- 
dant, having  knowledge  of  the  suit  being  commenced,  is  guilty  of  an  omission  in  not 
appearing  and  making  defence  by  his  own  attorney,  if  he  [7]  has  any  defence  on  the 
merits.  There  the  plaintiff  is  without  blame,  and  the  defendant  is  guilty  of  negligence. 
But  even  in  that  case,  if  the  attorney  be  not  solvent,  we  should  relieve  the  defendant 
upon  equitable  terms,  if  he  had  a  defence  on  the  merits.  If  the  attorney  were  solvent, 
it  would  not  be  unjust  to  leave  the  defendant  to  his  remedy  by  summary  application 
against  him. 

On  the  other  hand,  if  the  plaintiff',  without  serving  the  defendant,  accepts  the 
appearance  of  an  unauthorised  attorney  for  the  defendant,  he  is  not  wholly  free  from 
the  imputation  of  negligence  ;  the  law  requires  him  to  give  notice  to  the  defendant 
by  serving  the  writ,  and  he  has  not  done  so.  The  defendant  there  is  wholly  free 
from  blame,  and  the  plaintiff  not  so  ;  and  upon  the  same  principle  on  which  we  before 
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proceeded,  we  must  set  aside  the  judgment  as  irregular,  with  costs,  and  leave  the 
plaintiff  to  recover  those  costs,  and  the  expense  to  which  he  has  been  put,  from  the 
delinquent  attorney,  bv  summary  proceedings.  The  case  of  Hnbbart  v.  PhiUtps  (13 
M.  &  W.  702)  is  an  authority  for  such  an  application.  Now,  applying  those  prin- 
ciples to  the  present  case,  it  is'clear  that  this  judgment  is  irregular,  and  the  rule  must 
be  made  absolute  for  setting  it  aside. 
Rule  absolute. 

[8]  Marks  v.  Ridgway.  Collins  v.  Ridgway.  May  22,  1847.— Where  a  judge 
at  chambers,  by  an  interpleader  order,  has  directed  money  to  be  paid  into  Court 
to  abide  the  event  of  an  issue,  and  has  reserved  the  question  of  costs,  an  applica- 
tion for  payment  of  the  money  out  of  Court  must  be  made  to  the  same  judge, 
and  not  to  the  Court. 

[S.  C.  16  L.  J.  Ex.  241.] 

This  was  a  rule  calling  on  S.  Jackson  to  shew  cause  why  the  sum  of  £2G,  paid 
into  Court  in  pursuance  of  an  order  of  Erie,  J.,  made  in  the  above  causes,  should  not 
be  paid  out  of  Court  to  the  plaintiff  C.  Marks,  and  why  the  costs  of  C.  Marks  of  and 
occasioned  by  the  said  order,  and  the  trial  of  the  issue  between  S.  Jackson,  plaintiff, 
and  C.  Marks,  defendant,  should  not  be  paid  by  S.  Jackson  to  C.  Marks. 

It  appeared  that  Marks  and  Collins,  the  two  plaintiffs  in  the  above  actions,  had 
respectively  obtained  judgment  against  Ridgway,  and  had  levied  execution  on  certain 
goods  which  were  claimed  by  S.  Jackson.  An  interpleader  summons  was  thereupon 
taken  out,  and  heard  before  Erie,  J.,  on  the  23rd  of  September,  1846,  when  he 
ordered  that  the  execution  creditor,  Collins,  should  be  barred  ;  that,  upon  payment 
of  £26  into  Court  by  the  claimant  and  of  possession  money,  the  sheriff  should  with- 
draw from  possession  ;  that  the  parties  should  proceed  to  the  trial  of  an  issue,  in  which 
the  claimant  shall  be  plaintiff,  and  C.  Marks  defendant.  The  order  concluded  in  the 
following  terms  : — "  And  I  reserve  the  question  of  costs  and  all  further  questions 
until  after  the  trial  of  the  said  issue."  The  issue  was  tried  in  February  1847,  when 
the  jury  found  a  verdict  for  S.  Jackson  as  to  part  of  the  goods,  with  £5  damages, 
and  for  the  then  defendant,  C.  Marks,  as  to  the  remaining  portion  of  the  goods.  The 
present  rule  was  thereupon  obtained  by  C.  Mai'ks,  against  which 

Pasbley  shewed  cause.  The  Court  has  no  jurisdiction  to  entertain  this  motion  ; 
the  application  should  be  to  the  learned  judge  who  made  the  order.  The  statute 
1  &  2  [9]  Vict.  c.  4-5,  s.  2,  enables  any  judge  of  the  superior  courts  to  exercise  such 
powers  and  authorities  for  the  relief  and  protection  of  the  sheriff  or  other  officer,  as 
may  by  virtue  of  the  1  &  2  "Will.  4,  c.  58,  s.  6,  be  exercised  by  the  several  courts 
respectivelj',  and  to  make  such  order  thereon  as  shall  appear  to  be  just ;  and  the 
statute  expressly  enacts,  "  that  the  costs  of  such  proceeding  shall  be  in  the  discretion 
of  such  judge."  The  construction  of  those  words  was  under  consideration  in  the  case 
of  Burgh  v.  Schofidd  (9  M.  &  W.  478).  There  Lord  Abinger,  C.  B.,  says,  "  Thei'e  is 
some  perplexity  in  this  matter,  but  upon  the  whole  it  appears  to  me  that  by  this  act 
of  Parliament  the  discretion  is  vested  in  the  judge."  [Alderson,  B.  The  1  &  2  Will.  4, 
c.  .58,  s.  1,  enables  either  the  Court  or  a  judge  to  make  an  order  for  relief  against 
adverse  claims,  and,  in  addition,  "  to  make  such  other  rules  and  orders  therein  as  to 
costs,  and  all  other  matters,  as  may  appear  just  and  reasonable;"  that  means,  that 
the  Court  or  judge  who  made  the  original  order  shall  also  make  the  further  order. 
The  statute  1  &  2  Vict.  c.  45,  s.  2,  enables  any  judge  of  the  superior  courts  to  exercise 
the  powers  given  by  the  former  act,  but  with  all  its  reservations  ;  therefore,  if  a  judge 
make  the  original  order,  he  must  also  make  the  further  order.] 

Pashley  also  argued,  that  the  money  could  not  be  paid  out  of  Court  until  after 
judgment  was  entered  up,  citing  Cooper  v.  T/ie  Lead  Smelting  Cmnpany  (9  Bing.  634), 
Dickinson  v.  Eyre  (7  Q.  B.  307,  note). 

Miller,  in  support  of  the  rule.  Burgh  v.  Schofield  is  distinguishable,  because  there 
the  claim  was  abandoned,  and  no  trial  took  place.  In  this  case  the  issue  has  been  tried, 
and  the  matter  comes  before  the  Court  in  the  same  way  as  any  other  cause.  If  an 
application  had  been  made  for  a  new  trial  on  payment  of  costs,  the  Court  would 
entertain  the  application.  Their  jurisdiction  in  that  case  would  arise  [10]  solely  from 
the  statute,  and  there  is  nothing  to  prevent  its  exercise  in  the  present  case, 
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Pollock,  C.  B.  If  the  point  were  now  to  be  decided  for  the  first  time,  I  should 
decide  in  conformity  with  the  case  cited.  But  as  the  question  is  not  new,  the  previous 
decision  is  binding ;  and  as  the  application  has  been  made  notwithstanding  that  decision, 
the  rule  must  be  discharged  with  costs. 

Alderson,  B.,  Kolfe,  B.,  and  Platt,  B.  concurred. 

Rule  discharged,  with  costs. 


EoCHE  V.  Chajipain.  May  24,  1847. — Debt  for  money  had  and  received,  money  lent, 
and  on  an  account  stated,  to  the  amount  of  191.  10s.  Plea  of  set-off  of  501.  The 
particulars  of  demand  claimed  61.  10s.  for  money  lent;  at  the  trial  the  defendant 
merely  proved  a  setoff  of  61.  10s. : — Held,  that  he  was  not  entitled  to  the 
verdict. 

[S.  C.  5  D.  &  L.  121  ;  16  L.  J.  Ex.  249.] 

Debt.  The  declaration  contained  three  counts,  for  money  had  and  received,  money 
lent,  and  on  an  account  stated  ;  and  each  count  was  for  61.  10s  ,  making  in  the  aggregate 
191.  10s.     The  only  plea  was  a  set-off  of  £50. 

The  plaintiff  in  his  particulars  of  demand  claimed  61.  10s.  for  money  lent.  At  the 
trial,  before  the  under-sheriff  of  Middlesex,  the  defendant  had  a  verdict,  upon  the 
proof  of  a  set-off  for  61.  10s.  Bovill  had  obtained  a  rule,  calling  on  the  defendant  to 
shew  cause  why  the  verdict  should  not  be  entered  for  the  plaintiff,  or  why  there  should 
not  be  a  new  trial. 

Miller  now  shewed  cause.  The  defendant  is  entitled  to  retain  the  verdict  which 
he  has  obtained.  He  has  proved  all  that  the  plaintift' could  have  proved.  [Alderson,  B. 
He  has  admitted  the  debt  by  not  having  pleaded  to  it ;  the  [11]  proper  way  would 
have  been  to  have  pleaded  never  indebted,  in  addition  to  the  set-otf.]  The  plaintiff 
has  limited  his  claim  by  his  particulars  of  demand,  and  therefore  it  is  not  necessary 
to  plead  to  that  which  is  admitted  by  the  particulars  not  to  be  due ;  the  matter  stands 
precisely  as  if  so  much  had  been  struck  out  of  the  declaration.  There  is  no  difference 
between  the  declarations  in  debt  and  assumpsit,  and  the  defendant  by  his  plea  only 
admits  that  something  is  due,  and  not  the  whole  amount  of  the  sums  laid  in  the 
declaration.  [Platt,  B.  In  debt,  you  admit  the  whole  amount.]  The  observations 
of  Mr.  Baron  Parke,  in  the  judgment  of  the  Court  delivered  by  him  in  the  case  of 
Cousins  V.  Faddon  (2  C.  M.  &  R.  559),  shew  that  the  declarations  stand  precisely  on 
the  same  footing.  He  there  says,  "  Whilst  it  was  considered  to  be  law  that  an  action 
of  debt  on  simple  contract  was  founded  on  one  entire  single  contract,  and  that  the 
plaintifl"  could  not  recover  less  than  the  whole,  doubtless  a  special  plea  of  payment  was 
also  entire  ;  and  if  the  full  amount  was  not  proved  to  be  paid,  the  plaintiff  was  entitled 
to  a  verdict ;  but  since  it  has  been  established  by  several  cases  that  the  demand  in 
such  actions  is  divisible,  and  the  plaintiff  may  recover  less,  and  since  several  contracts 
may  certainly  be  included  in  a  demand  of  one  sum  in  an  action  of  debt  on  simple 
contract,  as  well  as  indebitatus  assumpsit,  and  since  a  plea  of  payment,  whether  pleaded 
to  a  declaration  in  one  form  of  action  or  the  other,  must  have  the  same  meaning,  and 
does  not  of  necessity  import  that  one  entire  sum  was  paid  at  one  time,  we  do  not  see 
any  satisfactory  reason  why  it  may  not  be  considered  capable  of  being  severed  in  one 
case  as  well  as  the  other,  whether  pleaded  to  the  whole  declaration,  or,  as  in  the 
present  case,  to  part."  [Alderson,  B.  There  is  this  difference  between  debt  and 
assumpsit :  in  the  former  case  a  writ  of  inquiry  is  [12]  not  necessary  in  order  that 
execution  may  be  issued,  but  it  is  in  the  latter,  and  this  is  found  convenient.  The 
question  came  distinctly  before  the  Common  Law  Commissioners,  and  we  determined 
to  reject  any  innovation.] 

Bovill,  contri,  cited  llodgcrs  v.  Maio  (15  M   &  W.  444). 

Per  Curiam,  (i)     The  rule  must  be  absolute  for  a  new  trial. 

Eule  absolute. 

(i)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and  Platt,  B. 
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Grant  v.  Mackenzie.  May  24,  1847. — A  notice  of  taxation  of  costs,  dated  the 
2.3rd  of  February,  to  attend  the  following  day,  was  left  at  the  office  of  the  plaintiff's 
attorney  between  seven  and  eight  o'clock  of  the  evening  of  the  24th  : — Held,  that 
the  notice  was  sufficient. 

[S.  C.  5  D.  &  L.  129  ;  16  L.  J.  Ex.  255.] 
Billing  had  obtained  a  rule,  calling  on  the  defendant  to  shew  cause  why  the  taxation 
of  costs  should  not  be  reviewed,  on  the  ground  (amongst  others)  that  the  notice  given 
of  taxation  was  not  sufficient. 
The  notice  was  as  follows  : 

"  Take  notice,  I  shall  attend  to  tax  costs  to-morrow  at  12. 
"Dated  the  23rd  of  February." 

This  notice  was  put  through  the  door  of  the  office  of  the  plaintiH's  attorney  between 
seven  and  eight  o'clock  in  the  evening  of  the  24th,  there  being  no  one  at  the  office. 
The  taxation  was  not  attended  on  behalf  of  the  plaintiff. 

Humfrey  now  shewed  cause,  and  contended  that  the  notice  given  was  sufficient. 

[13]  Billing,  in  support  of  his  rule.  The  notice  is  not  sufficient.  A  notice,  to  be 
good,  should  be  such  a  one  as  can  be  understood  by  any  person.  In  this  case  the 
notice  was  received  by  the  attorney's  clerk,  after  the  time  fixed  by  the  notice  for  the 
taxation  ;  when  he  saw  the  date  he  thought  the  time  had  passed,  and  was  deceived  by 
it.  In  Benthall  v.  II' est  (1  Dowl.  &  L.  599),  where  a  notice  of  trial  was  dated  and 
served  on  the  first  day  of  Hilary  Term,  1S44,  for  trial  at  the  second  sittings  in  next 
Hilary  Term,  it  was  held  that  it  ought  to  be  construed  strictly  as  a  notice  of  trial  in 
the  following  year,  and  the  cause  having  been  tried  in  Hilary  Term,  1844,  and  (the 
defendant  not  appearing)  a  verdict  obtained  by  the  plaintiff,  the  Court  set  it  aside  for 
want  of  due  notice  of  trial.  [Alderson,  B.  In  that  case  the  notice  was  sensible. 
Pollock,  C.  B.  The  attorney  or  his  clerk  should  have  been  at  the  place  till  nine 
o'clock,  ready  to  receive  anything  which  might  be  delivered.]  The  notice  is  incorrect, 
and  the  fault  is  entirely  with  the  other  side.  [Rolfe,  B.  The  delivery  would  cure 
the  fault  in  the  date.] 

Pollock,  C.  B.  Without  laying  down  any  general  rule,  I  am  of  opinion  that  the 
notice,  under  the  particular  circumstances  of  this  case,  is  sufficient.  I  think  the 
attorney  should  have  been  at  his  place  of  business  till  nine  o'clock,  or  should  have  left 
some  person  there  to  receive  such  matters ;  and  I  think  that  if  he  had  been  there,  he 
could  not  have  failed  to  see  that  it  was  a  notice  of  taxation  for  the  following  day. 
The  mistake  was  owing  to  the  misapprehension  of  the  clerk,  which  would  not  have 
arisen  had  proper  inquiries  been  made.  I  am,  therefore,  of  opinion  that  the  rule 
should  be  discharged. 

Alderson,  B.  As  the  clerk  was  absent  from  the  place  [14]  where  he  should  have 
been,  I  think  that  the  defendant  should  not  be  placed  in  a  worse  situation  than  he 
would  have  been  in  had  that  person  been  there.  If  the  clerk  had  been  there,  he 
would  have  received  the  notice,  and  the  notice  being  dated  the  23rd,  and  delivered 
the  24th,  he  could  not  have  been  deceived  :  he  would  have  asked  the  person  delivering 
it  the  meaning  of  it,  and  would  not  have  been  led  to  imagine  that  the  time  for  taxation 
had  elapsed.  In  the  case  put  by  Mr.  Billing,  the  date  is  a  future  date,  and  the  literal 
interpretation  of  the  notice  leads  to  nothing  absurd.  I  am  therefore  of  opinion  that 
this  rule  should  be  discharged. 

Kolfe,  B.,  and  Platt,  B.,  concurred. 

Kule  discharged. 

Billing  v.  Coppock.  May  25,  1847. — C,  an  attorney  in  London,  employed  B.,  also 
an  attorney  in  London,  to  defend  a  person  indicted  at  Cambridge  for  bribery  at 
an  election  there.  In  the  years  1841  and  1842,  B.  delivered  to  C.  two  bills  of 
costs,  and  in  the  year  1847  he  delivered  copies  of  the  bills  duly  signed: — Held, 
that  the  bills  were  taxable  under  the  6  &  7  Vict.  c.  73,  s.  37. 

[S.  C.  5  D.  &  L.  126 ;  16  L.  J.  Ex.  265.     Followed,  Smith  v.  Dimes,  1849,  4  Ex.  32. 
Referred  to,  Reid  v.  Burrows,  [1892]  2  Ch.  413.] 

Martin  moved  for  a  rule,  calling  upon  the  defendant  to  shew  cause  why  an  order 
Alderson,  B.,  whereby  the  plaintiffs  bills  of   costs  were  referred  to   the  Master  for 
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taxation,  should  not  be  rescinded.  The  affidavit  in  support  of  the  application  stated, 
that,  in  the  month  of  June  1841,  the  defendant,  who  was  an  attorney  residing  in 
London,  requested  the  plaintiff,  who  was  also  a  London  attorney,  to  go  to  Cambridge, 
and  defend  one  Hart,  who  wa.s  indicted  for  bribery  at  the  Cambridge  election.  The 
defendant  promised  the  plaintiff  that  he  should  be  paid  liberally  for  his  services.  The 
plaintiff  accordingly  undertook  the  defence.  Li  the  month  of  November  1841,  the 
plaintiff'  sent  to  the  defendant  a  bill  of  costs  in  respect  of  the  business  done  up  to 
the  end  of  October,  amounting  to  1281.  12s.,  and  in  the  month  of  June  1842,  the 
plaintiff  sent  in  the  residue  of  his  charges,  [15]  amounting  to  1741.  6s.  8d.  The 
defendant  not  having  paid  the  whole  amount,  although  he  had  often  promised  that  he 
would  settle  the  claim,  the  plaintiff,  in  the  month  of  Februaiy  last,  with  a  view  to 
legal  proceedings,  redelivered  to  the  defendant  copies  of  the  bills  of  costs,  duly  signed  ; 
and,  on  the  16th  of  March,  commenced  the  present  action.  After  declaration,  the 
defendant  applied,  by  summons,  to  have  the  bills  referred  to  the  Master  for  taxation, 
which  application  the  plaintiff'  opposed,  on  the  ground  that  the  bills  were  not  taxable, 
according  to  the  authority  of  In  re  Sinwns  (3  Dowl.  &  L.  156),  and  also  because  they 
had  been  delivered  upwards  of  twelve  months,  and  no  special  circumstances  were 
proved  to  warrant  such  application.  Alderson,  B.,  overruled  the  objections,  and  made 
the  order  which  it  was  now  sought  to  rescind.  First,  the  power  of  the  judge  to  refer 
the  bills  for  taxation  depends  upon  the  6  &  7  Vict.  c.  73,  s.  37  ;  but  it  has  been 
expressly  decided  that  a  bill  for  agency  bu.siness  is  not  taxable  under  that  statute : 
In  re  Gedge  (2  Dowl.  &  L.  915),  In  re  Simons  (3  Dowl.  &  L.  156).  [Alderson,  B.  How 
does  it  appear  that  Billing  acted  as  the  agent  of  Coppock  1  The  charges  seem  to  be 
made  as  between  attorney  and  client,  and  not  upon  the  usual  scale  of  agency  business.] 
It  was  the  same  in  the  case  of  In  re  Simons  :  there  the  defendant,  who  was  solicitor  to 
the  Post-office,  employed  the  plaintiff',  who  was  a  countiy  attorney,  to  conduct  a 
prosecution  for  forgery,  instituted  at  the  suit  of  the  Postmaster-General.  The  bill,  it 
appeared,  did  not  charge  the  defendant  as  was  usual  in  cases  of  agency  business,  and 
Coleridge,  J.,  adverts  to  that  fact  in  his  judgment,  and  says,  "Simons  has,  indeed, 
chosen  to  make  the  same  charges  on  Peacock  as  Peacock  could  make  on  the  Postm.aster- 
General,  thereby  not  shai'ing,  but  absorbing,  the  whole  of  the  profits.  This  is  unusual : 
but  this  cannot  alter  the  character  of  his  service.  It  may  be  only  a  reason  why  a  jury 
might,  upon  a  trial,  disallow  some  [16]  portion  of  his  demand."  [Alderson,  B.  I 
thought,  in  the  present  case,  that,  as  an  action  had  been  brought,  it  would  be  more 
reasonable  that  the  jury  should  find  their  verdict  according  to  the  Master's  taxation. 
Eolfe,  B.  Suppose  Coppock  had  prosecuted  a  person  for  bribery,  and  had  employed 
an  attorney  for  that  purpose,  is  he  not  to  have  the  bill  taxed,  because  he  happens  to 
be  an  attorney  himself?  Pollock,  C.  B.  The  case  of  JFeymoulh  v.  Knipe  (3  Bing. 
N.  C.  387)  decided  that  an  agent's  bill  was  expressly  excepted  out  of  the  2  Geo.  2, 
c.  23,  by  the  12  Geo.  2,  c.  13.  Now,  as  it  required  a  new  statute  to  take  agency  bills 
out  of  the  operation  of  the  2  Geo.  2,  e.  23,  and  as  such  bills  are  not  excepted  out  of 
the  6  &  7  Vict.  c.  73,  it  is  evident  that  the  intention  of  the  legislature  was,  that  the 
6  &  7  Vict.  c.  73,  should  have  the  same  eS'ect  as  the  2  Geo.  2,  c.  23,  and  include 
agency  bills.] 

Secondly,  more  than  twelve  months  have  elapsed  since  the  original  delivery  of  the 
bills,  and  no  "special  circumstances"  are  proved  to  warrant  the  judge  in  referring 
them  for  taxation,  as  required  by  the  6  &  7  Vict.  c.  73,  s.  37.  The  defendant  cannot 
object  that  those  bills  were  un.signed,  for  signature  is  required  as  a  protection  to  the 
client,  and  the  absence  of  it  is  no  ground  for  disallowing  the  taxation  :  In  re  Pender 
(2  Phillips,  69).  The  defendant  was  bound  to  have  proceeded  with  the  taxation  in 
the  year  1842.  [Pollock,  C.  B.  There  is  no  foundation  for  that.  The  case  In  re 
Pender  only  decides,  that  if  a  client  chooses  to  make  use  of  an  unsigned  bill,  the 
attorney  shall  not  object  to  its  taxation,  merely  because  it  is  not  signed.  The  37th 
section  of  the  6  &  7  Vict  c.  73,  first  enacts,  that  no  attorney  shall  recover  his  costs 
for  business  done  until  the  expiration  of  one  month  after  the  delivery  of  a  signed  bill. 
Then  follows  the  provision  for  referring  the  bill  for  taxation,  after  which  is  a  proviso, 
that  no  such  reference  shall  be  directed  "  after  the  [17]  expiration  of  twelve  months 
after  such  bill  shall  have  been  delivered,  sent,  or  left  as  aforesaid,  except  under  special 
circumstances,  to  be  proved  to  the  satisfaction  of  the  Court  or  judge."  That  means  a 
signed  bill.  [Alderson,  B.  The  subsequent  delivery  of  a  signed  bill  is  a  "special 
circumstance,"  upon  which  the  party  may  act.     The  ordinary  reading  of  the  statute 
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implies  tliat  he  may  tax  within  twelve  months  after  the  delivery  of  a  signed  bill. 
The  Lord  Chancellor  has  decided  that  the  statute  has  a  more  extensive  operation,  and 
that  the  client  may  tax  an  unsigned  bill.  Here  the  judge's  order  is  to  tax  the  signed 
liill,  and  that  had  been  delivered  within  twelve  months.  Kolfe,  B.  If  it  were  other- 
wise, an  attorney  might  evade  taxation  altogether,  by  tirst  delivei-ing  an  unsigned  l)ill, 
and  then,  after  the  expiration  of  twelve  months,  delivering  a  signed  bill.] 
Per  Curiam.     Kule  refused. 


Hooper  and  Another  v.  Treffry.  May  25,  1847. — The  defendant,  having  some 
bark  to  sell,  applied  to  the  plaintiffs  to  find  a  purchaser.  The  plaintiff's  applied 
to  T.,  who  agreed  to  purchase  the  bark  if  equal  to  sample.  The  bark  having 
been  shipped,  the  defendant  sent  the  plaintiffs  the  invoice,  and  requested  them 
to  accept  a  bill  of  exchange  for  the  price,  which  they  did  upon  the  offei'  of  a  del 
credei'e  commission.  The  bark  not  being  equal  to  sample,  T.  refused  to  accept  it, 
and  the  plaintiff's  having  been  called  upon  to  pay  the  bill  when  due: — Held,  that 
they  were  entitled  to  recover  the  amount  of  the  bill,  in  an  action  for  money  paid 
to  the  defendant's  use. 

[S.  C.  16  L.  J.  Ex.  233.] 

Assumpsit.  The  declaration  contained  counts  for  money  lent,  money  paid,  money 
had  and  received,  &c. 

Plea,  lion  assumpsit. 

At  the  trial,  before  the  Lord  Chief  Brron,  at  the  London  sittings  after  last 
Michaelmas  Term,  the  following  facts  appeared  : — The  plaintiff's  carried  on  business  in 
London  as  bark  and  leather  factors.  In  June,  1845,  the  defendant,  who  resided  in 
Cornwall,  having  some  bark  to  dispose  of,  applied  through  one  Moss,  his  London 
agent,  to  the  plaintiff's  to  find  him  a  purchaser.  The  plaintiff's  applied  to  one  [18] 
Thompson,  a  dealer  in  bark  in  Edinburgh,  but  who  was  then  in  London,  and  they 
shewed  him  a  sample  of  the  bark  produced  by  Moss.  Thompson  agreed  to  purchase 
the  bark  at  £7  per  ton,  provided  it  was  equal  to  the  sample,  and  accordingly  the 
plaintiffs  drew  up  and  forwarded  to  the  defendant  and  Thompson  bought  and  sold 
notes,  which  stated  the  bai'k  to  be  equal  to  the  sample.  On  the  9th  of  August,  1845, 
the  defendant  wrote  to  the  plaintiff's,  stating  that  the  bark  was  shipped  for  Leith,  and 
that  his  agent  would  hand  them  the  invoice,  and  requesting  them  to  accept  the  bill  of 
exchange  for  the  price  of  the  bark.  Soon  afterwards  Moss  delivered  to  the  plaintiff's 
the  invoice  of  the  bark,  and  produced  a  bill  of  exchange  drawn  by  the  defendant  upon 
the  plaintiffs  for  payment,  to  the  order  of  Messrs.  Bosanquet  &  Co.,  3791.  Is.  lOd., 
fifty  days  after  date.  Moss  having  offered  to  pay  the  plaintiffs  a  del  credere  commis- 
sion, they  accepted  the  bill.  On  the  24th  of  August,  Thompson  wrote  to  the  plaintiffs, 
stating  that  the  bark  was  very  inferior  to  the  sample,  and  therefore  he  must  reject  it. 
The  defendant,  on  being  applied  to,  asserted  that  the  bark  shipped  was  equal  to  the 
sample,  and  he  refused  to  take  up  the  bill  of  exchange,  or  pay  the  charges  for  freight, 
&c.  AVhen  the  bill  of  exchange  became  due,  it  was  paid  by  the  plaintiff's,  who  brought 
the  present  action  to  recover  the  amount  so  paid.  The  learned  Chief  Baron  directed 
the  jury  to  consider  whether  the  sale  was  by  sample,  and  whether  the  bark  corre- 
sponded with  the  sample.  The  jury  found  that  the  sale  was  by  sample,  and  that  the 
bark  did  not  correspond  with  the  sample  ;  and  they  found  a  verdict  for  the  plaintiff's, 
damages  3791.  Is.  lOd. 

A  rule  nisi  having  been  obtained  to  enter  a  nonsuit,  in  pursuance  of  leave  granted 
at  the  trial,  on  the  ground  that  there  was  no  privity  between  the  plaintiffs  and  the 
defendant,  or  for  a  new  trial  on  the  ground  of  misdirection, 

Gurney  and  Badeley  shewed  cause.  The  plaintiff's  are  [19]  entitled  to  recover 
from  the  defendant  the  amount  of  the  bill,  as  money  paid  by  them  for  his  use.  It 
will  be  said  on  the  other  side  that  the  plaintiff's  ought  to  have  sued  Thompson,  but  he 
is  no  more  liable  to  pay  the  plaintiff's  than  he  is  to  pay  the  defendant.  The  jury 
found  that  the  sale  was  by  sample,  and  that  the  bark  did  not  correspond  with  the 
sample,  so  that  Thompson  was  not  bound  by  the  contract,  and  the  defendant  has 
received  the  price  of  the  bark  without  any  consideration  having  passed  from  him. 
There  is  no  want  of  privity  between  the  plaintiff's  and  the  defendant,  as  the  former 
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accepted  the  bill  at  tbe  defendant's  request ;  it  was  in  fact  a  new  transaction  between 
them  after  the  sale  of  the  bark  was  complete,  and  the  brokers  were  functi  officio  ; 
Blackliurn  v.  Scholes  (2  Campb.  343).  There  was  no  privity  between  the  plaintiffs 
and  Thompson,  as  the  latter  did  not  request  the  plaintifls  to  accept  the  bill,  and  at 
the  time  the  bill  became  due  Thompson  had  repudiated  the  contract: 

Crowder,  in  support  of  the  rule.  The  action  is  improperly  brought  against  the 
defendant.  There  is  no  proof  that  the  plaintiffs  were  the  agents  of  the  defendant. 
The  plaintiffs  contracted  with  Thompson  for  the  sale  to  him  of  a  certain  quantity  of 
bark  at  a  given  price.  Thompson  might  have  brought  an  action  to  recover  special 
damage  for  the  non-performance  of  that  contract ;  but  between  the  plaintiffs  and  the 
defendant  there  is  no  privity  whatever  ;  the  plaintiffs  were  the  agents  of  Thompson, 
and  ought  to  have  sued  him. 

Pollock,  C.  B.  The  rule  must  be  discharged.  The  bill  was  drawn  by  the  defen- 
dant, and  accepted  by  the  plaintifls  at  the  defendant's  request.  The  plaintiffs  were 
liable  in  point  of  law  to  pay  the  bill  when  due  ;  and,  as  between  the  plaintiffs  and  the 
defendant,  the  latter  ought  [20]  to  pay  the  former  the  amount  of  the  bill,  because  it 
was  drawn  and  acceptedon  a  consideration  which  failed.  The  rule  was  granted  under 
a  notion  that  there  was  a  difficulty  in  shewing  any  privity  between  the  plaintiffs  and 
the  defendant.  But  the  fact  of  a  bill  being  drawn  by  the  defendant  upon  the  plaintiff's 
is  sufficient  to  create  a  privity  between  them,  more  especially  when  accepted  by  ihe 
plaintiffs  at  the  request  of  the  defendant.  There  is  no  evidence  that  the  bill  was 
drawn  otherwise  than  as  an  accommodation  bill,  in  the  confideiit  expectatir>n  that 
the  contract  would  be  performed  by  the  defendant.  When  the  bark  arrives, 
Thompson  repudiates  the  transaction  altogether.  The  plaintifls  were  called  upon  to 
pay  the  bill  when  due,  and  having  done  so,  they  are  entitled  to  recover  the  amount 
from  the  defendant  as  money  paid  to  his  use,  since  he  ought  to  have  withdrawn  it  from 
circulation. 

Alderson,  B.,  Rolfe,  B.,  and  Pl.\tt,  B.,  concurred. 

Rule  discharged. 

VoLLANS  V.  Fletcher.  May  26,  1847. — A.  applied  by  letter  for  shares  in  a  railway 
company,  and  thereby  undertook  to  accept  the  shares  which  might  be  allotted  to 
him,  to' pay  the  deposit,  and  to  sign  the  pai-liamentary  contract  and  subscriber!?' 
agreement.  In  answer  to  this  he  received  a  letter,  allotting  to  him  a  certain 
number  of  shares,  and  requiring  him  to  pay  the  deposit  thereon  on  a  ccitain 
day,  and  stating  that  the  committee  reserved  the  power  to  cancel  the  allotment, 
without  notice,  on  non-payment.  In  an  action  by  A.  to  recover  the  deposit, 
the  scheme  having  failed  :— Held,  that  the  letter  of  allotment  did  not  require  a 
stamp. 

[S.  C.  10  L.  J.  Ex.  173  ;  11  Jur.  416.     Followed,  JViUeii  v.  Parrall,  1848,  3  Ex.  211  ; 
Clay  v.  Crofts,  1851,  20  L.  J.  Ex.  361.] 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 

Plea,  non  assumpsit. 

This  was  an  action  brought  by  the  plaintiff"  against  the  defendant,  who  was  chair- 
man of  the  board  of  directors  of  the  Birmingham,  West  Bromwich,  Wednesbury,  and 
Walsall  Junction  Railway,  to  recover  the  deposit  paid  upon  ten  [21]  shares  allotted  to 
the  plaintiff'  in  the  company,  which  had  been  dissolved.  At  the  trial,  before  Pollock, 
C.  B.,  at  the  London  Sittings  after  last  Michaelmas  Term,  the  plaintiff'  tendered  in 
evidence  the  letter  of  allotment.  The  defendant  produced  the  letter  of  application, 
and  contended  that  they  could  not  be  given  in  evidence  without  a  stamp,  as  they 
together  formed  the  agreement  under  which  the  deposit  had  been  paid.  The  Lord 
Chief  Baron,  inclining  to  that  opinion,  nonsuited  the  plaintiff',  but  reserved  leave  to 
move  the  Court  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for  the  pkintiff'  for 
the  amount  of  the  deposit  paid. 

The  letter  of  application  was  as  follows  : — 

"  To  the  Provisional  Committee  of  the  Birmingham,  West  Bromwich,  Wednesbury, 

and  Walsall  Junction  Railway. 
"Gentlemen,— I  request  that  you  will  allot  me  twenty  shares  of  £20  each  in  the 
Ex.  Div.  X.— 1* 
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above-named  company  ;  and  I  hereby  undertake  to  accept  tlie  same  or  any  les.s  number 
you  may  allot  me,  and  to  pay  the  deposit  of  21.  2s.  per  share  thereon,  and  to  sign  the 
parliamentary  conti-act  and  subscribers'  agreement  when  required." 

(Signed  by  the  plaintiff.) 

In  answer  to  this  letter  of  application  the  plaintiff  received  the  following  letter 
of  allotment:  — 

"  Not  transferable. 
"Birmingham,  West  Bromwich,  Wednesbury,  and  Walsall  Junction  Railway. 

"Provisionally  Registered. 

"Capital  £200,000,  in  10,000  shares  of  £20  each  ;  deposit,  21.  2s.  per  share. 

"Allotment  No.  348.  Ten  shares,  deposit  £21. 

"Birmingham,  29th  October,  1845. 

"Sir, — We  are  directed  to  inform  you  that  the  committee  of  management  have, 
in  compliance  with  your  application,  [22]  allotted  to  you  ten  shares  in  this  under- 
taking;  and  that  the  deposit  of  21.  2s.  per  share,  amounting  to  £21,  must  be  paid  to 
one  of  the  under-mentioned  bankers  on  or  before  Thursday,  the  6th  day  of  November 
next,  who,  upon  I'eceipt  thereof,  will  sign  the  voucher  at  the  foot  of  the  letter. 

"In  default  of  payment  of  the  above-mentioned  deposit  by  the  day  mentioned,  the 
committee  reserve  the  power  of  cancelling  the  allotment  without  notice.  This  letter, 
with  the  bankers'  receipt,  must  be  exchanged  for  scrip  certificates,  which  will  be 
granted  upon  your  executing  the  subscribers'  agreement  and  parliamentary  contract, 
without  which  no  person  will  be  recognised  as  a  subscriber,  or  be  entitled  to  any 
interest  in  the  undertaking. — We  are,  Sir,  your  obedient  servants, 

"  W.  H.  Reece,  Solicitor. 
"  To  J.  W.  T.  Vollans,  Esq.  "  W.  R.  Kettle,  Sec.  pro  tem." 

Martin  having  obtained  a  rule  nisi  in  Hilary  Term, 

Crowder  and  Ball  now  shewed  cause.  The  terms  upon  which  the  deposit  was  paid 
could  not  be  shewn  without  the  production  of  these  documents.  By  the  letter  of 
application  the  plaintiff  proposes  to  have  the  shares  on  particular  terms  ;  and  the  letter 
of  allotment  is  an  answer  to  this.  These  are  the  only  evidence  of  the  contract,  and 
together  form  the  agreement  between  the  parties ;  they  therefore  come  within  the 
meaning  of  the  schedule  of  55  Geo.  3,  c.  184,  by  which  a  stamp  is  required  upon  "an 
agreement,  or  any  minute  or  memorandum  of  an  agreement,  made  in  England  under 
hand  only,  or  made  in  Scotland  without  any  clause  of  registration  (and  not  otherwise 
charged  in  this  schedule,  nor  expressly  exempted  from  all  stamp  duty),  where  the 
matter  thereof  shall  be  of  the  value  of  £20  or  upwards,  whether  the  same  shall  be 
only  evidence  of  a  contract,  or  obligatory  upon  the  parties  from  its  being  a  written 
[23J  instrument,  together  with  every  schedule,  receipt,  or  other  matter  put  or  indorsed 
thereon  or  annexed  thereto."  Now  the  letter  of  allotment  is  either  obligatory  upon 
the  paities,  or  else  it  is  evidence  of  the  contract.  The  words  of  the  statute  are 
intended  to  embrace  such  a  case  as  the  present.  In  Robinson  v.  Dryhrough  (6  T.  K.  317), 
where  a  question  was  raised  upon  the  meaning  of  23  Geo.  3,  c.  58,  by  which  statute 
a  stamp  duty  was  required  "  for  every  piece  of  paper,  &e.,  upon  which  any  agreement 
shall  be  written,  whether  the  same  shall  be  only  evidence  of  the  contract,  or  obligatory 
upon  the  parties  from  its  being  a  written  instrument."  Lord  Ellenborough,  C.  J., 
said,  "  The  statute  was  thus  particularly  penned  to  obviate  any  objection  which 
ingenuity  might  raise  to  creep  out  of  it. " 

Martin  (with  whom  was  Hoggins)  contrk.  The  letters  of  application  and  allotment 
do  not  by  themselves  constitute  any  contract.  The  question  is,  whether  the  letter  of 
allotment  is  a  simple  answer  to  the  letter  of  application.  Now  the  letter  of  allotment 
contains  a  new  tei'm,  and  till  that  is  adopted  by  the  applicant,  the  contract  is  not 
made.  By  the  letter  of  allotment,  the  shares  ai-e  offered  to  the  plaintiff  to  be  paid 
for  in  a  particular  way,  power  being  i-eserved  to  cancel  the  allotment.  The  letter  of 
application  is,  therefore,  out  of  the  question.  [Pollock,  C.  B.  Your  argument  is,  that 
the  letter  of  allotment  is  the  commencement  of  a  new  bargain,  and  the  answer  is  a 
matter  of  fact.]     Precisely  so  ;  until  the  deposit  has  been  paid,  there  is  not  a  complete 
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contract.  [Alderson,  B.  It  appears  to  me,  that  if  the  two  letters  only  are  taken, 
there  is  no  agreement]  A  written  proposal  acceded  to  by  parol  does  not  require  a 
stamp.  All  the  cases  are  to  this  effect.  Thus,  it  was  held,  in  Penniford  v.  Hamilton 
(2  Stiirk.  N.  P.  47-5),  in  an  action  for  work  and  labour,  that  a  proposal  on  the  part  of 
the  defendant,  which  was  not  finally  ac-[24]-eeded  to,  containing  an  estimate  of  the 
amount  of  the  work,  although  unstamped,  might  be  read  in  evidence  by  the  defendant, 
Abbott,  C.  J.,  being  of  opinion,  that,  as  it  was  a  mere  proposal,  it  did  not  require  a 
stamp.  It  has  already  been  decided  that  these  letters  do  not  necessarily  constitute 
a  binding  contract,  in  the  cases  of  Walstah  v.  Spottifimode  (1-5  M.  ife  W.  501)  and 
Wmtner  v.  Shairp  (C.  B.,  E.  T.,  1847),  where  the  letter  of  allotment  was  not  a  simple 
acceptance  of  the  proposal  contained  in  the  letter  of  application.  And  in  Edgar  v. 
Black  (1  Stark.  X.  P.  464),  where  the  plaintiff  had  signified  by  a  printed  prospectus 
on  what  terms  his  services  were  to  be  engaged,  it  was  held,  in  an  action  against  the 
defendant,  who  had  engaged  him  under  a  parol  agreement,  that  the  prospectus  might 
be  given  in  evidence  unstamped  to  shew  what  the  terms  were.  Lord  Ellenborough,  C.  J., 
said,  "  This  was  a  parol  contract,  adopting  the  term  of  a  written  proposition  previously 
existing."  That  case  is  strictly  in  point.  This  letter  of  allotment,  being  a  mere 
proposal,  does  not  come  within  the  meaning  of  the  words  of  the  statute — "whether 
the  same  shall  be  only  evidence  of  a  contract,"  &c.  In  Vaughton  v.  Brine  (1  Man. 
&  G.  359),  where  this  clause  of  the  statute  came  under  the  review  of  the  Court  of 
Common  Pleas,  Tindal,  C.  J.,  said,  "With  respect  to  the  words  on  which  the  present 
question  arises,  namely,  'whether  the  same  shall  be  only  evidence  of  a  contract,'  &c., 
it  seems  to  me  that  the  meaning  of  these  words  is,  that  the  duty  is  not  to  be  confined 
to  cases  where  there  is  an  agreement,  but  is  to  extend  to  all  cases  in  which  recourse 
is  had  to  any  writing  as  evidence  of  a  contract.  The  document,  however,  must  still 
come  within  the  former  words,  '  minute  or  memorandum  of  agreement.'  I  am  of 
opinion  that  the  resolution  in  question  is  not  either  an  agreement  or  a  memorandum 
of  an  agreement.  It  does  not  appear  that  the  plaintiff'  was  pre-[25]  sent  when  it  was 
made,  or  that  he  was  consulted  with  respect  to  it.  It  may  have  been  either  a  proposal, 
or  an  authority  to  enter  into  a  contract  or  a  resolution  that  was  afterwards  carried 
into  effect,  and  therefore  only  evidence  of  the  terms  of  an  agreement  subsequently 
made."  And  Maule,  J.,  says,  "  The  subsequent  words,  '  whether  the  same  shall  be 
only  evidence  of  a  contract,  or  obligatory  on  the  parties  from  its  being  a  written 
instrument,'  are,  I  conceive,  used  to  exclude  the  excuse  that  the  agreement,  of  which 
some  memorandum  is  given  as  evidence,  need  not  have  been  made  in  writing,  which 
would,  in  every  case  not  within  the  Statute  of  Frauds,  enable  a  party  to  give  in 
evidence  a  written  contract  without  its  being  stamped.  It  is  quite  clear  that  the 
lesolution  did  not  require  a  stamp.  It  is  nothing  more  than  a  memorandum, — a  mere 
determination  formed  by  these  defendants  to  employ  the  plaintiff,  which  they  might 
have  rescinded,  and  which  would  not  bind  the  plaintiff,  unles.s  he  consented  to  it 
afterwards." 

Crowder.  The  plaintiff  could  not  have  refused  to  receive  the  shares  upon  the 
terms  proposed  in  the  letter  of  allotment,  as  he  had  agreed  to  do  so  by  the  letter  of 
application. 

Pollock,  C.  B.  We  are  clearly  of  opinion  that  no  stamp  was  requisite  in  this 
case.     The  rule  must,  therefore,  be  absolute  to  enter  a  verdict  for  the  plaintiff. 

Aldersox,  B.,  Rolfe,  B.,  and  Pl.\tt,  B.,  concurred. 

Rule  absolute. 


[26]  Clarke  v.  Ch.aplix.  June  12,  1847. — An  acknowledgment  by  a  banker  of 
the  receipt  of  money  paid  as  deposit  by  an  allottee  of  shares  in  a  joint-stock 
company,  does  not  require  a  stamp. — Where  an  allottee  of  shares  in  a  joint-stock 
company,  which  is  afterwards  abandoned,  seeks  to  recover  back  the  deposit  paid 
as  upon  a  failure  of  consideration,  he  must  give  in  evidence  the  letter  of 
allotment. 

[S.  C.  16  L.  .J.  Ex.  246  :  affirmed  4  Ex.  403.] 

Assumpsit  for  money  had  and  received  to  the  use  of  the  plaintiff,  and  for  money 
due  on  an  account  stated. 

The  defendant  pleaded  non  assumpsit,  with  other  pleas. 
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At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  Hilary  Term  last, 
it  appeared  that  the  action  was  brought  to  recover  the  sum  of  £100,  being  the  amount 
of  deposits  paid  by  the  plaintifi"  upon  an  allotment  to  him  of  shares  in  a  joint-stock 
company,  called  the  London  and  Westminster  Water  Company,  of  which  the  defen- 
dant was  a  director.  The  scheme  having  been  subsequently  abandoned,  the  present 
action  was  brought,  on  the  authority  of  JFalslab  v.  Spottinuvode  (15  M.  &  W.  501),  to 
recover  back  the  deposits,  as  upon  a  failure  of  consideration.  The  defendant  had 
applied  for  shares  in  the  company,  and  had  received  a  letter  in  reply,  allotting  him 
twenty  shares.  On  the  Sth  of  June,  1841,  the  plaintiff,  in  compliance  with  the 
directions  contained  in  the  letter  of  allotment,  paid  the  sum  of  £100  into  the  bank  of 
Jones,  Loyd,  &  Co.,  by  a  cheque  to  which  the  letter  of  allotment  was  annexed,  and 
took  from  them  the  following  receipt : — 

"  The  London  and  Westminster  Water  Company. 

"London,  February  8th,  1841. 

"  Received  one  hundred  pounds,  to  be  placed  to  the  account  of  William  Chaplin, 
Thomas  Devear,  James  Patrick  M'Dougal,  Joseph  Workman,  and  James  Perry  Clarke. 
"For  Messrs.  Jones,  Loyd,  &  Co.  £100.  "A.  Palmer. 

"  This  receipt  not  transferable.  The  party  to  whom  these  shares  are  allotted  is 
requested  to  attend  immediately  at  the  offices  of  the  Company,  No.  7  St.  Martin's 
Lane,  [27]  Trafalgar  Square,  with  this  receipt,  to  sign  the  parliamentary  contract, 
when  the  receipt  will  be  exchanged  for  the  shares.  Monday,  the  8th  of  February,  is 
the  last  day  for  such  attendance." 

The  above  document,  stamped  with  an  agreement  stamp,  was  tendered  in  evidence 
by  the  plaintifi',  and  objected  to  by  the  defendant  on  the  ground  that  it  ought  to  have 
been  stamped  with  a  receipt  stamp.  The  leai'ned  judge  overruled  the  objection,  and 
the  document  was  read.  The  plaintiff  also  gave  in  evidence  a  letter  of  the  8th  of 
February,  1842,  in  which,  after  stating  that  he  had  not  received  the  twenty  shares  in 
exchange  for  the  £100  paid  by  him,  he  requested  a  return  of  his  money.  To  this  the 
following  answer  was  returned  by  the  secretary  of  the  company  :— 

"  7  St.  Martin's  Lane, 

"February  I7th,  1842. 
"  Sir, — Mr.  Chaplin  has  handed  to  me  a  letter  addressed  to  him  by  you  relative 
to  the  Water  Company.  I  beg  to  inform  you,  that  every  effort  is  being  made  to 
Parliament  this  session.  I  expect  every  day  to  have  to  write  officially  to  you  to 
request  your  signature  to  the  parliamentary  list.  In  the  meantime,  should  you  call 
or  send  here,  you  will  be  furnished  with  a  new  prospectus,  and  John  Stephenson's 
second  report. — I  am,  Sir,  yours,  &c. 

"G.  W.  Blan'CHE,  Hon.  Secretary." 

It  appeared  that  the  letter  of  allotment  was  in  the  possession  of  the  defendant's 
attorney,  but  it  was  not  produced,  nor  was  secondary  evidence  given  of  its  contents. 
On  behalf  of  the  defendant,  it  was  objected  that  the  plaintiff  could  not  succeed  with- 
out proof  of  the  letter  of  allotment,  as  it  contained  the  terms  upon  which  the  money 
was  deposited.  The  learned  judge  was  of  opinion  that  the  defendant's  letter  of  the 
17th  of  February  amounted  to  an  admission  that  the  deposit  was  to  be  returned  to 
the  plaintiff,  if  the  project  was  not  proceeded  with  in  the  then  session  of  [28]  Parlia- 
ment ;  and  the  jury,  under  his  Lordship's  direction,  returned  a  verdict  for  the  plaintifi 
for  the  amount  of  the  deposit,  leave  being  reserved  for  the  defendant  to  move  to  enter 
a  nonsuit. 

Sir  F.  Thesiger,  in  Easter  Term  last,  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  a^  nonsuit  should  not  be  entered,  or  a  new  trial  had.     Against  which 

Martin  and  Willes  shewed  cause.  First,  the  document  given  by  the  bankers  upon 
payment  of  the  deposit  did  not  require  a  receipt  stamp.  A  receipt  which  requires  a 
stamp  is  one  that  is  given  in  discharge  of  a  debt:  this  document  was  a  mere 
acknowledgment  of  the  deposit  of  a  certain  sum  of  money.  The  case  resembles  that 
of  Tomkins  v.  Ashhy  (6  B.  &  C.  541),  where  the  plaintiff,' having  deposited  money  in 
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the  hands  of  the  defendant,  received  from  him  the  following  memorandum  : — "  Mr. 
Tomkins  has  left  in  my  hands  2001. ;"  and  that  was  held  to  be  admissible  in  evidence 
without  a  stamp.  So,  where  a  paper  signed  by  the  defendant  was  in  the  following 
form: — "Mr.  Huxley  has  advanced  me  121.  on  furniture,  il'c.  delivered  to  him  at 
Stratford,"  Lord  Abinger,  C.  B.,  ruled  that  a  stamp  was  not  necessary,  the  document 
being  merelj'  an  acknowledgment  that  money  had  been  advanced  on  a  pledge  of 
furniture  :  Huxley  v.  O'Connor  (8  Car.  &  P.  204).  Besides,  the  document  in  question 
comes  within  the  exemption  in  the  Stamp  Act,  -5.5  Geo.  3,  c.  184,  schedule,  tit. 
"  Receipt,"  which  e.xempts  from  duty  receipts  given  for  money  deposited  in  the  Bank 
of  England,  or  in  the  Bank  of  Scotland,  or  Royal  Bank  of  Scotland,  or  in  the  Bank  of 
the  British  Linen  Company  in  Scotland,  or  in  the  hands  of  any  banker  or  bankers  to 
be  accounted  for  on  demand,  provided  the  same  be  not  expressed  to  be  received  of  or 
by  the  hands  of  any  other  person  than  the  person  or  [29]  persons  to  whom  the  same 
is  to  be  accounted  for.  [Pollock,  C.  B.  The  case  clearly  comes  within  that  exemp- 
tion.] They  also  cited  Flather  v.  Stubhs  (2  G.  &  D.  290).  Secondly,  it  was  not 
necessary  for  the  plaintiff  to  produce  the  letter  of  allotment.  The  ground  on  which 
the  action  proceeds  is,  that,  the  scheme  having  proved  abortive,  nothing  whatever  has 
been  allotted  to  the  plaintiff.  Walstab  v.  Spottiswoode  (15  M.  &  W.  501),  Nockells  v. 
Crosby  (3  B.  &  C.  814). 

Gurney  and  Ogle,  in  support  of  the  rule.  The  receipt  is  not  within  the  exemption 
of  the  Stamp  Act,  inasmuch  as  it  was  not  given  for  money  deposited  with  a  banker 
"  to  be  accounted  for  on  demand."  The  bankers  were  not  bound  to  account  to  the 
plaintiff  for  the  money,  and  conceding  that  they  were  bound  to  account  to  the  defen- 
dant, he  was  not  the  person  who  paid  in  the  money.  To  come  within  the  exemption, 
it  ought  to  appear  on  the  face  of  the  document  that  the  money  received  was  to  be 
accounted  for  on  demand.  In  Catt  v.  Hoicard  (3  Stark.  N.  P.  C.  3),  Abbott,  C.  J., 
ruled,  that  an  accountable  receipt  for  money  given  by  the  agent  of  one  who  receives 
money  from  different  customers  for  the  purpose  of  investing  in  annuities,  &c.  requires 
a  stamp.  [Alderson,  B.  In  that  case  there  is  a  mistake  in  the  marginal  note :  the 
receipt  there  given  was  not  an  accountable  receipt.]  At  all  events,  this  money  was 
paid  in  discharge  of  a  debt  on  demand.  Where  a  person  pays  money  upon  a  contract 
or  the  sale  of  a  particular  chattel  to  be  delivered  at  a  future  day,  a  receipt  for  that 
money  requires  a  stamp,  though  there  is  no  antecedent  debt.  In  like  manner,  this 
money  was  paid  as  part  of  the  price  of  shares  to  be  delivered  at  a  future  day. 

Secondly,  the  money  was  deposited  on  certain  terms  contained  in  the  letter  of 
application  for  shares  and  the  letter  [30]  of  allotment,  therefore  the  plaintiff,  who 
relied  on  the  abandonment  of  the  contract,  ought  to  have  produced  the  letter  of  allot- 
ment, or  if  it  were  in  the  possession  of  the  defendant,  he  should  have  given  secondary 
evidence  of  its  contents.  If  the  letter  of  allotment  were  produced,  it  might  appear 
from  the  terms  of  it  that  there  had  been  no  failure  of  consideration.  [Piatt,  B.  It 
might  be  that  the  letter  of  allotment  provided  for  the  retention  of  the  1001.  by  the 
defendant  for  five  years  ] 

Pollock,  C.  B.  We  will  take  time  to  consider  the  question  as  to  the  production 
of  the  letter  of  allotment.  With  respect  to  the  other  point,  I  think  a  receipt  stamp 
was  unnecessary. 

Alderson,  B.  I  also  think  that  a  receipt  stamp  was  not  necessary.  The  money 
was  to  be  accounted  for  on  demand,  since  the  defendant  might  have  drawn  it  out  at 
any  time  he  pleased. 

RoLFE,  B.,  and  Pl.\tt  B.,  concurred. 

Rule  discharged  as  to  that  point ;  as  to  the  other, 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  (July  3)  by 

EoLFE,  B.  This  was  an  action  by  an  allottee  of  shares  to  recover  back  the  money 
he  had  paid  by  way  of  deposit.  At  the  trial,  leave  was  given  to  the  defendant  to 
enter  a  nonsuit,  in  case  the  Court  should  be  of  opinion  that  there  was  not  evidence  to 
entitle  the  plaintiff  to  recover.  The  objection  upon  which  we  reserved  our  opinion 
was,  that  the  plaintiff  did  not  give  in  evidence  the  letter  of  allotment,  which  was  a 
most  material  document  in  order  to  enable  [31]  him  to  recover  back  the  deposit,  as 
upon  a  consideration  which  had  failed ;  because,  unless  the  letter  of  allotment  was 
produced,  it  was  impossible  to  say  whether  the  consideration  had  or  had  not  failed. 
It  was  suggested  that  the  defect  was  remedied  by  reason  of  a  letter  written  by  the 
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plaintiff  to  the  defendants  on  the  8th  of  February,  1841,  and  their  reply  thereto  on 
the  17th  of  the  same  month.  (His  Loi'dship  read  the  letters.)  The  Lord  Chief  Baron 
thought  that  the  defendants'  answer  might  possibly  be  sufiicient,  to  entitle  the  plaintiff 
to  recover,  as  being  some  evidence  of  an  admission  by  the  defendants  that  the  terms 
of  the  conti'act  were,  that  if  they  did  not  proceed  with  the  act  of  Parliament  in  that 
session,  the  deposit  was  to  be  returned.  The  Court  do  not  concur  in  that  view  of  the 
case;  they  think  the  letter  of  allotment  should  undoubtedly  have  been  produced,  or 
if  it  could  not  be  produced,  secondary  evidence  should  have  been  given  of  its  contents, 
in  order  to  see  what  the  terms  of  the  contract  were,  and  how  the  plaintiff  brings 
himself  into  a  position  to  recover  back  this  money.  The  Court  have  thought  it  the 
best  course  to  modify  the  rule,  and  if  the  plaintifi'  thinks  fit  to  pay  the  costs  of  the 
trial,  then,  instead  of  a  nonsuit,  he  may  have  a  new  trial.  The  rule  will  therefore  be 
absolute  to  enter  a  nonsuit,  unless  within  ten  days  the  plaintiff  elects  to  pay  the  costs 
of  the  former  trial,  and  then  he  may  have  a  new  trial  on  payment  of  those  costs. 
Rule  accordingly. 

[32]  Bromage  and  Another  v.  Lloyd  and  Another.  May  28,  1847. — 
H.  indorsed  a  promissory  note,  but  did  not  deliver  it.  After  the  death  of  H.  his 
executor  delivered  the  note  to  the  plaintiff: — Held,  that  the  plaintiff  had  no  title 
to  sue  on  the  note. 

[S.  C.  5  D.  &  L.  123 ;  16  L.  J.  Ex.  2-57.] 

Assumpsit.  The  declaration  stated,  that  the  defendants,  on  &c.  made  their  pro- 
missoiy  note  in  writing,  and  thereby  jointly  and  sevei'ally  promised  to  pay  one  H.  Lloyd 
Harries  (since  deceased)  or  order,  £.300  on  demand,  and  then  delivered  the  said  note 
to  the  said  H.  Lloyd  Harries,  who  then  indorsed  the  said  promissory  note,  but  without 
making  any  delivery  thereof ;  and  afterwards,  to  wit,  on  &c.,  the  said  H.  Lloyd 
Hairies  died,  having  first  made  his  last  will  and  testament,  in  writing,  duly  executed 
and  attested  as  by  law  required,  and  thereby  appointed  his  then  wife,  to  wit,  one  Jane 
Harries,  executrix  thereof,  who,  after  the  death  of  the  said  H.  Lloyd  Harries,  to  wit, 
on  &e.,  duly  proved  the  said  will  and  took  upon  herself  the  execution  thereof,  and 
became  and  was  sole  executrix  thereof ;  and  she,  as  such  executrix,  afterwards,  to  wit, 
on  &c.,  for  good  and  valid  consideration  to  her,  as  such  executrix  as  afore.said,  in  that 
behalf,  transferred  the  said  note,  so  indorsed  as  aforesaid,  to  the  plaintiffs,  to  wit,  by 
delivery  thereof  to  them  by  her  as  such  executrix  as  aforesaid  ;  of  all  which  the 
defendants  then  had  notice,  and  then,  in  consideration  of  the  premises,  promised  to 
pay  the  amount  of  the  same  note  to  the  plaintiffs,  according  to  the  tenor  and  effect 
thereof,  and  of  the  said  indorsement  and  delivery.     Breach,  non-payment. 

General  demurrer,  and  joinder. 

Phipson,  in  support  of  the  demurrer.  The  plaintiffs  have  no  title  to  sue  on  the 
note.  An  indorsement  consists  of  two  things,  namely,  the  writing  on  the  note  ol  the 
name  of  the  party  transferring  it,  and  of  a  delivery  for  the  purpose  of  completing  such 
transfer :  Mardon  v.  Allen  (8  M.  &  \V.  494).  In  [33]  the  present  case,  the  testator 
wrote  his  name  on  the  note,  but  did  not  deliver  it ;  the  executrix  has  delivered  the 
note  without  indoi'sing  it.  The  indorsement  by  the  testator  was  a  mere  inchoate  act, 
which  could  not  be  rendered  complete  by  the  subsequent  delivery  of  the  executrix. 
[Piatt,  B.  In  Rex  v.  Lanihton  (5  Price,  442),  Wood,  B.,  says,  "  It  is  clear  that  a  special 
indorsement  does  not  transfer  the  property  in  bills  until  they  are  delivered  over."] 
Suppose  the  testator  had  sealed  a  bond,  and  died  without  delivering  it,  a  delivery  by 
his  executrix  would  not  render  it  the  deed  of  the  testator.  [Alderson,  B.  In  Adams 
V.  Jones  (12  Adol.  &  E.  4.59),  Lord  Denman,  C.  J.,  says,  "A  bill  may  be  indorsed  to 
a  party  in  two  ways,  either  by  special  indorsement,  making  it  payable  to  that  party, 
or  by  a  blank  indorsement,  and  delivery  to  that  party.  In  the  latter  way,  at  all 
events,  if  not  in  the  former,  the  bill  must  be  dislivered  to  the  party  as  indorsee,  in 
order  to  constitute  an  indorsement  to  him."]  An  indorsement  of  a  bill  by  an  executor, 
with  delivery,  will  not  bind  the  assets  of  the  testator :  Child  v.  Monins  (2  Brod.  & 
Bing.  460).     A  fortiori  delivery,  without  indorsement,  cannot  do  so. 

The  Court  called  on 

Keating  to  support  the  declaration.  First,  upon  general  demurrer,  there  is  a 
sufficient  allegation   of  the  transfer  of  the  note      The  declaration  alleges  that  the. 
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executrix,  for  good  and  valid  consideration  to  her  as  executrix,  transferred  the  note 
so  indorsed  to  the  plaintiffs,  to  wit,  by  delivery  thereof  to  them  hy  her,  as  such  execu- 
trix as  aforesaid.  That  allegation  is  tantamount  to  a  legal  indoisement  liy  the 
executrix,  [.\lderson,  B.  The  promise  alleged  in  the  declaration  is  to  pay  according 
to  the  tenor  and  effect  of  the  said  indorsement.]  If  a  legal  transfer  can  only  be 
made  by  [34]  the  party  writing  his  name  upon  and  delivering  the  note,  then,  upon 
general  demurrer,  such  must  be  taken  to  be  the  meaning  of  the  word  "transferred." 
[Alderson,  B.  The  tiue  construction  of  the  declaration  is  this  :  that  the  executrix 
transferred  the  note  "  being  so  indorsed  as  aforesaid;"  that  is,  indorsed  by  another 
person.]  The  videlicet  does  not  control  the  operation  of  the  word  "  transfer,"  or 
render  material  the  mode  in  which  it  is  alleged  to  have  been  made  :  Hammond  v.  Colh 
(1  C.  B.  916).  A  "transfer"  may  mean  either  an  indorsement  or  assignment;  which 
latter  word  is  used  in  the  statute  3  &  -i  Anne,  c.  9.  If  the  defendant  had  pleaded 
by  denying  the  transfer  modo  et  forma,  and  that  issue  had  been  found  against  him, 
he  could  not  after  verdict  have  taken  advantage  of  any  ambiguity  in  the  declaration. 

Secondly,  even  if  it  be  taken  on  the  face  of  the  declaration  that  there  was  a  mere 
writing  of  his  name  by  the  testator,  and  a  delivery  by  the  executrix,  such  transfer 
would  pass  the  property  in  the  note,  and  entitle  the  plaintiffs  to  sue  upon  it.  Where 
a  testator  has  delivered  a  note  without  indorsement,  an  indorsement  by  his  executor 
is  equally  valid  as  if  made  by  himself  :  U'atkins  v.  Maule  (2  Jac.  &  W.  237).  [Rolfe,  B. 
That  case  only  decides,  that  where  a  party  delivers  a  note  for  a  valuable  consideration, 
without  indorsement,  he  creates  an  equitable,  not  a  legal  title,  and  the  holdei-,  having 
an  equitable  right,  is  entitled  to  call  on  the  executor  of  the  party  who  delivered  it 
to  give  a  formal  transfer.]  If  a  note  is  transferred  without  indorsement  before  bank- 
ruptcy, the  holder  may  call  on  the  bankrupt  or  his  assignees  to  indorse  it :  Smith  v. 
Fklenng  (Peake,  N.  P.  C.  50),  Arden  v.  fVatkins  (3  East,  317).  There  are  many 
instances  in  which  an  executor  may  adopt  and  ratify  the  acts  of  his  testator.  A 
cognizance  by  a  defendant,  as  bailiff  of  an  executor,  for  rent  due  to  the  testator,  is 
supported  by  proof  of  a  distress  by  [35]  him  in  the  name  of  the  testator,  and  by  his 
direction,  but  after  his  death  ;  such  distress,  though  made  before  probate,  having  been 
afterwards  adopted  and  ratified  by  the  executor:  IFMtehead  v.  Taylor  (10  Adol.  &  E. 
210).  In  that  case  Lord  Denman  C.  J.,  says,  "The  law  knows  no  interval  between 
the  testator's  death  and  the  vesting  of  the  right  in  his  representative."  An  executor 
is  not  in  the  situation  of  a  mere  agent,  but  his  acts  are  identified  with  those  of  his 
testator. 

Phipson,  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B.  This  is  an  action  on  a  promissory  note,  upon  which  a  party  has 
written  his  name,  and  after  his  death  his  executrix  delivers  the  note  to  the  plaintiffs 
without  indorsing  it ;  so  that  there  is  a  writing  of  his  name  by  the  deceased,  and  a 
delivery  by  his  executrix.  Those  acts  will  not  constitute  an  indorsement  of  the  note  : 
the  person  to  whom  it  is  so  delivered  has  no  right  to  sue  upon  it. 

Alderson,  B.  The  promissory  note  was  made  payable  to  the  testator  "  or  order  ; " 
that  means  order  in  writing.  The  testator  has  written  his  name  upon  the  note,  but 
has  given  no  order  ;  the  executrix  has  given  an  order,  but  not  in  writing.  The  two 
acts  being  bad,  do  not  constitute  one  good  act. 

Rolfe,  B.     The  word  "  transfer  "  means  indorsement  and  delivery. 

Platt,  B.,  concurred. 

Judgment  for  the  defendant. 

[36]  Duke,  Knt.,  and  Others  v.  Dive.  May  28,  1847. — A  declaration  stated 
that  the  plaintiffs  agreed  with  other  persons  to  endeavour  to  form  a  joint-stock 
company  for  making  a  railway,  that  a  deposit  of  21.  2s.  per  share  was  to  be  paid 
by  the  allottees,  that  the  plaintiffs  formed  the  committee  of  management,  and 
allotted  to  the  defendant  twenty-five  shares,  upon  the  terms  that  a  deposit  of 
21.  2s.  per  share  should  be  paid  by  him  on  or  before  the  9th  December,  184.5,  to 
the  account  of  the  company,  to  one  of  certain  bankers,  of  all  which  premises  the 
defendant,  on  &c.,  had  notice.  The  declaration  then  averred  mutual  promises, 
and  alleged  that  although  the  plaintiff's  were  always  ready  and  willing  to  fulfil 
all  things  on  their  parts,  and  although  the  9th  day  of  December  had  elapsed,  yet 
the  defendant  had  not  paid  the  deposit  of  21.  2s.  per  share, — The  defendant 
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pleaded,  fourthly,  that  the  plaintiffs  were  not  always  ready  and  willing  to  perform 
the  terms  in  the  declaration  mentioned.  Fifthly,  that  the  defendant  had  not 
notice  of  the  said  several  premises  in  the  declaration  mentioned  Sixthly,  that 
before  the  commencement  of  the  suit,  the  plaintiff's  and  the  company  agreed, 
without  the  consent  of  the  defendant,  that  the  endeavours  to  establish  the  company 
should  be  and  the  same  were  abandoned,  and  the  shares  allotted  to  the  defendant 
became  utteily  worthless. — Held,  on  special  demurrer,  that  the  pleas  were  bad, 
and  the  declaration  good. 

[S.  C.  16  L.  J.  Ex.  234.] 

Assumpsit.  The  declaration  stated,  that  the  plaintiffs  had  agreed,  together  with 
divers,  to  wit,  200  persons,  to  endeavour  to  form  a  certain  joint-stock  company  for 
the  makins;  of  a  certain  railway,  to  be  called  the  Dorking,  Brighton,  and  Arundel 
Atmospheric  Railway,  and  to  endeavour  to  obtain  an  act  of  Parliament  for  that  purpose, 
the  capital  whereof  was  to  consist  of  £1,000,000,  to  be  divided  into  .50,000  shares  of 
£20  each,  and  upon  which  a  deposit  of  21.  2s.  for  each  share  was  to  be  paid  by  such 
persons  to  whom  the  said  shares  should  be  allotted  by  a  committee  of  management : 
that  before  and  at  the  time  of  the  defendant's  application  for  shares,  and  the  making 
of  his  said  promise  as  hereinafter  mentioned,  the  plaintifl's  formed  the  committee  of 
management  of  the  said  proposed  company  :  that  the  defendant  applied  to  the  plaintiffs, 
and  requested  them  to  allot  him  forty  shares,  and  then  undertook  to  accept  the  same, 
or  any  less  number  that  might  be  allotted  to  him  :  that  the  plaintiffs  allotted  to  him 
twenty-five  shares,  upon  the  terms  that  a  deposit  of  21.  2s.  upon  each  share  should 
be  paid  by  him  on  or  before  the  9th  day  of  December,  1845,  to  the  account  of  the 
said  company,  to  one  of  certain  bankers  then  appointed  in  that  behalf,  to  wit,  the 
London  and  County  Joint-Stock  Bank,  &c.  ;  of  all  which  premises  the  defendant  after- 
wards, to  wit,  on  &c.,  had  notice.  The  declaration  then  averred  mutual  promises, 
and  alleged,  that  although  the  plaintiffs  were  always  ready  and  willing  to  perform  and 
fulfil  the  said  terms  in  all  things  on  [37]  their  parts,  and  although  the  said  9th  clay 
of  December  elapsed  after  the  promise  of  the  defendant,  and  before  the  commencement 
of  this  suit,  of  all  which  premises  the  defendant  hath  always  had  notice ;  yet  the 
defendant  hath  not  paid  to  any  of  the  said  bankers,  or  to  any  other  person,  to  the 
account  of  the  said  company  the  .said  deposit  of  21.  2s.  per  share,  or  any  part  thereof. 

The  defendant  pleaded  (amongst  other  pleas),  fourthly,  that  the  plaintiffs  were  not 
always  ready  and  willing  to  perform  the  terms  in  the  declaration  mentioned,  in  all 
things  on  their  parts  to  be  performed,  modo  et  forma. 

Fifthly,  that  the  defendant  had  not  notice  of  the  said  several  promises  in  the 
declaration  mentioned,  modo  et  forma. 

Sixthly,  that  before  the  commencement  of  the  suit  the  plaintiffs  and  the  company 
agreed,  without  the  consent  of  the  defendant,  that  the  endeavours  to  establish  the 
company  and  obtain  the  act  should  be  abandoned  :  that  the  same  were  abandoned,  and 
are  now,  and  were  at  the  commencement  of  the  suit,  at  an  end,  and  the  shares  allotted 
to  the  defendant  became  utterly  worthless. 

Special  demuirer  to  the  fourth  plea,  assigning  for  causes,  that  there  were  no  terms 
which  the  plaintifl's  were  bound  to  perform  prior  to  the  performance  of  the  defendant's 
agreement :  that  the  traverse  was  too  large,  as  the  plaintiffs  were  not  bound  to  be 
always  ready  and  willing  to  perform  the  said  terms,  nor  in  all  things,  or  at  all  times, 
inasmuch  as  the  time  for  the  performance  of  some  of  those  terms  had  not  arrived  when 
the  cause  of  action  accrued,  and  that  it  was  not  pointed  out  which  of  the  terms  the 
plaintiffs  were  not  ready  and  willing  to  perform. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes,  that  the  traverse  was  too 
large,  in  making  it  incumbent  on  the  plaintiffs  to  prove  that  the  defendant  had  notice 
of  all  the  premises  in  the  declaration,  and  that  it  was  uncertain  what  facts  the  defendant 
denied  having  notice  of. 

Special  demurrer  to  the  sixth  plea,  assigning  for  causes,  [38]  that  it  did  not  travei-se 
nor  confess  and  avoid  the  cause  of  action,  inasmuch  as  the  plaintiffs  abandonment  of 
their  endeavours  to  form  a  company  could  not  justify  the  defendant's  breach  of  contract 
prior  to  the  abandonment. 

Joinders  in  demurrer. 

Martin,  in  support  of  the  demurrer.  The  fourth  plea  is  bad,  inasmuch  as  the 
traverse  is  tqo  large.     The  case  is  not  distinguishable  from  Tempest  v.  Kilner  (2  C.  B. 
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300),  where,  in  assumpsit  for  the  non-delivery  of  railway  shares,  the  declaration  con- 
tained an  averment  "  that  the  plaintiff  had  always  from  the  time  of  the  making  of  the 
agreement  been  ready  and  willing  to  accept  the  transfer  of  the  shares,"  and  a  plea 
traversing  that  allegation  in  terms  was  held  bad  on  special  demurrer.  [Alderson,  B. 
The  plea  is  clearly  bad  :  the  traverse  is  almost  superfluous.]  Tempest  v.  Kilner  is 
also  an  authority  to  shew  that  the  fifth  plea  is  bad.  The  last  plea  is  also  bad.  The 
defendant  had  committed  a  breach  of  contract  by  not  paying  the  deposit  on  the  9th 
of  December,  and  the  subsequent  abandonment  of  the  undertaking  by  the  plaintiffs 
affords  no  justification  for  the  defendant's  prior  breach  of  contract. 

G.  T.  White,  contri.  The  fourth  plea  is  good.  The  case  is  distinguishable  from 
Tempest  v.  Kilner,  because  there  the  allegation  of  time  was  divisible,  and  the  traverse 
included  immaterial  matter.  In  that  case  Tindal,  C.  J.,  says,  "The  allegation  in  the 
declaration  that  the  plaintiffs  had  always,  from  the  time  of  the  making  of  the  agree- 
ment and  promise,  been  ready  and  willing  to  accept  the  transfer,  is  to  be  taken  with 
such  reservation  as  the  law  imposes,  viz.  during  such  time  as  from  the  nature  of  the 
contract  might  be  inferred  to  be  reasonable."  Here  the  plea  only  traverses  the  fact 
of  the  plaintiffs  being  ready  and  willing  to  fulfil  [39]  the  terms  of  the  agreement  up 
to  the  9th  of  December,  until  which  period  it  was  incumbent  on  the  plaintiffs  to  keep 
an  account  open  at  the  bankers,  in  order  that  the  defendant  might  have  an  opportunity 
of  paying  his  deposits. 

With  respect  to  the  fifth  plea,  the  traverse  taken  by  it  is  not  too  large.  It  only 
compels  the  plaintiffs  to  prove  that  the  defendant  had  notice  of  those  facts  which  were 
a  condition  precedent  to  his  liability  to  pay  the  deposit,  namely,  the  agreement  to 
form  the  company,  and  that  a  deposit  of  21.  2s.  for  each  share  was  to  be  paid  by  the 
persons  to  whom  shares  should  be  .allotted  by  a  committee  of  management. 

The  sixth  plea  affords  a  good  answer  to  the  action.  Upon  the  declaration  as 
framed,  the  plaintiffs  could  only  recover  the  deposit  of  21.  2s.  per  share,  and  after  the 
scheme  was  al)andoned,  the  defendant  might  recover  back  any  deposits  paid  :  ll'alstah 
V.  Spottisifoode  (1 .5  M.  &  W.  .501).  The  abandoimicnt  of  the  scheme  opei-ates  retrospec- 
tively, and  is  a  ground  of  defence,  in  order  to  prevent  circuity  of  action.  [.Mderson,  B. 
This  is  not  an  action  to  recover  the  deposit,  but  to  recover  damages  by  reason  of  the 
non-payment  of  the  deposits.]  It  is  in  substance  an  action  to  recover  the  deposits, 
and  the  defendant  would  be  entitled  to  succeed,  if  he  paid  into  court  one  shilling  as 
a  nominal  damage.  C'arr  v.  Stephens  (9  B.  &  C.  7.58)  and  Simpson  v.  Srvan  (3  Campb. 
291)  are  authorities  to  shew  that  a  party  cannot  maintain  an  action  in  respect  of  a 
sum,  which,  if  recovered,  he  would  be  liable  to  repay  in  a  cross  action.  It  would  have 
been  different  if  the  declaration  had  alleged  as  special  damage,  that  the  plaintiffs  were 
prevented  from  proceeding  with  the  scheme  in  consequence  of  the  defendant  not 
paying  the  depo.sits.  The  case  resembles  that  of  a  covenant  not  to  sue,  which  has 
been  held  equivalent  to  a  release,  on  the  principle  of  avoiding  [40]  circuity  of  action  : 
U'almesley  v.  Cooper  (11  Adol.  &  E.  216),  Turner  v.  Davies  ('2  Saund.  1-19,  150,  n.  2), 
Johnson  v.  Carre  (1  Lev.  152). 

At  all  events,  the  declaration  is  bad  :  it  merely  states  an  agreement  to  endeavour 
to  form  a  company,  but  it  does  not  allege  that  the  company  was  ever  formed,  nor  is 
there  even  an  averment  of  an  endeavour  to  form  it.  There  is  a  total  absence  of  con- 
sideration for  the  promise,  inasmuch  as  it  is  not  shewn  that  the  committee  of  manage- 
ment had  any  right  to  allot  shares.  Besides,  the  plaintiffs  are  only  part  of  a  larger 
body,  and  have  no  separate  interest  from  the  rest  of  the  company,  so  as  to  entitle 
them  to  sue  alone.  The  defendant's  promise  was  to  pay  the  whole  body  of  the  company, 
not  the  committee  of  management  only  :  Sims  v.  Bond  (5  B.  &  Adol.  389;. 

Martin  was  not  called  on  to  reply. 

Pollock,  C.  B.  The  declaration  is  good  on  general  demurrer.  The  pleas  are  bad, 
for  the  reasons  assigned  in  the  course  of  the  argument. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

[41]  Hammond  v.  Peacock.  June  1,  1847.— By  14  Geo.  3,  c.  59,  s.  1,  justices 
in  quarter  sessions  assembled  were  authorized  and  required  to  appoint  a  surgeon, 
at  a  stated  salary,  to  attend  prisoners  in  gaol.  The  4  Geo.  4,  c.  64,  (which 
repealed  the  14  Geo.  3,  c.  59,  so  far  as  related  to  the  gaols  of  certain  enumerated 
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cities,  not  including  "Ipswich,")  by  sec.  33,  enacted  that  justices  in  general  or 
quarter  sessions  assembled  should  from  time  to  time  appoint  a  surgeon  to  prisons 
within  their  jurisdiction,  and  it  should  be  lawful  for  them,  after  such  appoints 
nieiit,  to  direct  a  reasonable  sum  to  be  paid  as  salary  to  each  surgeon.     The  5  & 

6  Will.  4,  c.  76,  s.  116,  enacts  that  the  town  council  of  boroughs  enumerated  in 
the  4  Geo.  4,  c.  64,  shall  thenceforth  have  all  the  powers  which  justices  in  sessions 
possessed  under  that  act;  and  sect.  10.5  enacts  "that  the  recorder  of  every 
borough  shall  hold  quarter  sessions  of  the  peace,  at  which  he  shall  be  the  sole 
judge."  The  7  AVill.  4  &  1  Vict.  c.  78,  s.  38,  enacts  "  that  all  powers  of  regulation 
which  before  the  passing  of  the  5  &  6  Will.  4,  e.  76,  were  possessed  by  the  justices, 
and  all  things  by  any  act  of  Parliament  provided  to  be  done  at  any  quarter  sessions, 
in  relation  to  the  regulation  of  any  gaol,  should  be  exercised  by  the  borough 
justices,  who  should  for  that  purpose  hold  a  quarter  sessions,  provided  that  no 
order  of  the  justices  which  should  require  the  expenditure  or  payment  of  money 
should  be  of  force  until  confirmed  by  the  council.  The  "2  &  3  Vict.  c.  56,  extended 
the  provisions  of  the  4  Geo.  4,  c.  64,  to  all  gaols. — Held,  that  the  effect  of  the 

7  Will.  4  &  1  Vict.  c.  78,  was  to  restore  to  the  borough  justices  the  power  which 
they  possessed  before  the  .5  &  6  Will.  4,  c.  76,  of  appointing  a  surgeon,  and  that 
the  2  &  3  Vict.  c.  56,  put  all  borough  gaols,  with  reference  to  the  4  Geo.  4,  c.  64, 
on  the  same  footing  with  the  gaols  of  the  boroughs  there  enumerated,  as  if  that 
statute  had  extended  to  all  boroughs ;  and  therefore  that  the  right  of  appointing 
a  surgeon  for  Ipswich  gaol  was  properly  exercised  by  the  borough  justices. 

[S.  C.  16  L.  J.  Ex.  288.] 

This  was  an  action  to  recover  the  sum  of  101.  16s.,  as  money  received  by  the 
defendant  for  the  use  of  the  plaintiff.  The  defendant  pleaded  non  assumpsit,  upon 
which  issue  was  joined.  By  a  judge's  order  made  by  consent,  the  facts  were  stated 
for  the  opinion  of  the  Court  in  the  following  case : — 

The  borough  of  Ipswich,  in  the  county  of  Suffolk,  is  one  of  the  boroughs  named 
in  the  schedule  (A.)  to  the  act  passed  in  the  year  1835,  for  the  regulation  of  Municipal 
Corporations  in  England  and  Wales. 

The  said  borough  of  Ipswich  had  a  corporation  by  prescription,  regulated  by 
several  charters,  but  was  principally  governed  by  a  charter  of  King  Edward  IV.,  con- 
firmed by  charter  of  17  Charles  IL  By  the  charter  of  3  Edward  IV.,  the  town  was 
incorporated  by  the  name  of  "The  Bailifl:s,  Burgesses,  and  Commonalty  of  the  town 
of  Ipswich,"  and  the  corporation  consisted  of  two  bailifis,  a  recorder,  twelve  portreeves, 
and  twenty-four  common-councilmen,  and  an  indefinite  number  of  free  burgesses. 
The  two  bailiffs  annually  chosen,  and  four  of  the  twelve  portreeves  annually  [42] 
selected  by  the  bailiffs,  upon  or  immediately  after  the  election  of  the  latter,  were 
justices  of  the  peace  for  the  said  borough  within  the  said  town,  and  as  such  held 
sessions  of  the  peace  half  yearly  for  the  trial  of  felonies,  &c.  until  the  year  1833, 
when  they  Hrst  began  to  hold  sessions  quarterly.  There  was  a  gaol  in  the  said 
borough,  of  which  the  bailiffs  were  the  keepers.  In  the  year  1806,  the  justices  in 
sessions  appointed  a  gaoler,  chaplain,  and  surgeon  to  the  said  gaol,  and  from  that  time 
the  prisoners  were  committed  thereto  for  trial  for  felonies  and  misdemeanors,  &c. 

In  pursuance  of  the  98th  section  of  the  said  act  for  the  regulation  of  Municipal 
Corporations  in  England  and  Wales,  a  commission  of  the  peace  was,  A.D.  1836,  duly 
assigned  for  the  said  borough,  by  which  parties  were  assigned  to  act  as  justices  of 
the  peace  for  the  borough,  and  such  persons  have  since  acted,  and  now  act  as  justices 
thereof.  And  the  council  of  the  said  borough,  having  signified  by  petition  to  his  late 
Majesty  King  William  IV.,  in  council,  in  accordance  with  the  103rd  section  of  that 
act,  that  they  were  desirous  that  a  separate  court  of  quarter  sessions  of  the  peace 
should  be  continued  to  be  holden  in  and  for  such  borough,  his  Majesty  thereupon,  at 
Westminster,  the  4th  day  of  March,  in  the  6th  year  of  his  reign,  granted  that  a 
separate  court  of  quarter  sessions  of  the  peace  should  be  thenceforth  holden  in  and 
for  the  said  borough,  and  a  recorder  was  also  then  duly  appointed,  and  the  said  court 
of  quarter  sessions  has  always  since  been  duly  held  by  the  said  recorder. 

Previous  to  the  year  1806,  no  surgeon  or  other  medical  officer  was  ever  appointed 
for  attending  the  prisoners  confined  in  the  borough  gaol  of  Ipswich. 

In  the  year  1806,  the  recorder  and  justices  of  the  said  borough,  assembled  in 
quarter  sessions,  by  their  certain  order  ordered  the  payment  to  Mr.  Henry  Seekamp, 
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an  apothecary,  of  101.  10s.,  as  a  year's  salary  for  attending  the  prisoners  in  the  said 
gaol,  out  of  the  late  in  the  nature  [43]  of  a  county  rate  levied  within  the  borough 
under  the  provisions  of  the  act  passed  13  Geo.  2,  for  (amongst  other  things)  "extend- 
ing the  powers  and  authorities  of  justices  of  the  peace  of  counties,  touching  county 
rates,  to  the  justices  of  the  peace  of  such  liberties,  and  franchises  as  have  commissions 
of  the  peace  within  themselves;"  and  similar  orders  were  made  each  succeeding  year 
for  the  payment  to  Mr.  Seekamp  of  the  like  sum,  until  the  year  1815,  when  the 
amount  was  increased  to  £50  per  annum,  which  latter  sura  was  paid  to  Mr.  Seekamp 
regularly  each  year  to  the  time  of  his  death,  and  he  regularly  attended  the  prisoners 
in  the  gaol,  and  provided  all  necessar\-  medicine. 

Mr.  Seekamp  died  in  1819,  and  on  the  2.3rd  October  in  that  year,  the  recorder  and 
justices  of  the  burough  in  quarter  sessions  appointed  the  plaintiff  (who  was  and  still 
is  duly  qualified  according  to  law)  to  be  surgeon  to  the  gaol,  and  from  the  time  of 
his  appointment  down  to  the  time  of  passing  of  the  said  act  for  the  regulation  of 
municipal  corporations,  the  plaintiff"  regularly  received  each  year  out  of  the  said  rate 
for  the  said  borough,  levied  under  the  said  act  passed  in  the  13  Geo.  2,  the  salary  of 
£50  for  medicine,  and  for  attendance  on  the  prisoners  confined  in  the  said  gaol. 

After  the  passing  of  the  said  act  for  the  regulation  of  municipal  corporations,  the 
office  of  treasurer  of  the  said  rate  in  the  nature  of  a  county  rate  was  abolished,  and 
the  said  plaintifl'  continued  to  hold  his  said  office  of  surgeon,  and  down  to  and  includ- 
ing the  year  18-14,  the  plaintiff  has  received  each  year  from  the  treasurer  of  the 
borough  fund  of  the  said  borough,  by  order  of  the  said  council  of  the  said  borough, 
the  said  sum  ;  and  he  has,  from  the  time  of  his  first  appointment  in  the  year  1S19, 
down  to  the  9th  November,  1844,  performed  all  the  duties  of  surgeon  to  the  said  gaol. 

The  gaol  of  Ipswich  is  not  exclusively  used  for  the  confinement  of  debtors. 

[44]  At  a  meeting  of  the  council  of  the  borough,  held  on  the  9th  November,  1844, 
a  resolution  was  p;issed  by  the  council  for  the  removal  of  the  plaintiff'  from  the  office 
of  surgeon,  and  such  removal  was  acquiesced  in  by  the  plaintiff',  who  claimed  com- 
pensation for  the  loss  of  his  office,  and  which  claim  was  rejected  bj'  the  council,  and 
at  the  same  time  Mr.  Webster  Adams  was  appointed  to  that  office  by  the  council  at 
a  salary  of  £30  per  annum,  and  continued  to  act  in  and  perform  the  duties  of  the  said 
office  without  any  objection  on  the  part  of  the  recorder  or  justices  of  the  said  borongb, 
until  the  month  of  January  1845,  when  he  resigned  the  said  office. 

At  a  quarterly  meeting  of  the  council,  held  on  the  29th  of  January,  1845,  the 
council  appointed  Mr.  W.  Saunderson  to  the  same  office,  in  the  room  of  the  said 
Webster  Adams,  and  he  continued  to  act  in  and  perform  the  duties  of  the  said  office 
(without  any  objection  on  the  part  of  the  said  recorder  or  justices)  until  the  23rd  or 
24th  day  of  June,  when  he  died.  At  a  subsequent  quarterly  meeting  of  the  council 
of  the  borough,  held  on  the  30th  of  July,  1845,  the  defendant  was  appointed  to  the 
office  of  surgeon  to  the  gaol  by  the  council  of  the  borough,  in  the  room  of  the  said 
W.  Saunderson,  deceased,  and  he  has  from  that  time  to  the  present  performed  the 
duties  of  surgeon  to  the  gaol.  The  said  W.  Adams,  W.  Saunderson,  and  the  defen- 
dant have  from  time  to  time  been  respectively  paid  a  salary,  as  such  surgeons,  at  the 
rate  of  £30  per  annum,  by  orders  of  the  council,  directing  the  treasurer  for  the  time 
being  of  the  borough  to  pay  certain  sums  in  such  orders  mentioned,  to  each  of  them 
specifically  by  name.  There  are  no  funds  whatever  specially  applicable  to  the  payment 
of  the  surgeon  to  the  gaol,  nor  are  there  any  fees  or  emoluments  attached  to  the  office, 
or  payable  of  right  to  such  surgeon  ;  and  the  only  fund  out  of  which  the  same  can  be 
paid  is  the  borough  fund  of  the  said  borough. 

The  justices  of  the  borough,  at  a  quarterly  gaol  session,  [45]  held  by  them  for  that 
purpose  on  the  25th  of  Jul}',  1845,  (being  the  usual  time  for  holding  quarter  sessions 
of  the  peace  for  the  borough),  appointed  the  plaintiff  to  the  office  of  surgeon  to  the 
gaol,  at  a  salary  of  £30  per  annum  to  commence  from  that  day,  and  he  has  from  that 
time  to  the  present  performed  the  duties  of  surgeon  to  the  gaol ;  and  at  a  general 
quarter  sessions  of  the  peace  for  the  borough,  held  on  the  16th  day  of  October,  1845, 
the  recorder  of  the  borough  also  appointed  the  plaintifl"  to  such  office,  at  the  same 
salary. 

It  is  admitted  also,  for  the  purpose  of  raising  the  question  in  this  case,  and  for  no 
other  purpose,  that  on  the  10th  of  November,  1845,  and  before  the  commencement  of 
this  action,  the  treasurer  of  the  said  borough  of  Ipswich  received  the  sum  of  101.  16s., 
to  be  paid  over  by  him,  and  which  he  agreed  to  pay  over,  to  the  surgeon  of  the  said 
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gaol.  The  plaintiff  and  defendant  respectively  gave  him  notice  of  their  said  appoint- 
ments, and  each  of  them  requested  him  to  pay  the  .said  sum  to  him.  The  treasurer, 
afterwards  and  before  the  commencement  of  this  action,  paid  the  said  sum  of  101.  16s. 
to  the  defendant,  and  the  defendant  received  the  same  before  the  commencement  of 
this  action,  with  full  notice  of  the  plaintiff's  claim  to  be  surgeon,  and  of  his  having 
claimed  the  said  sum  of  money  as  such  surgeon  ;  and  it  is  admitted,  for  the  purposes 
of  this  case  only,  that  the  plaintiff  is  entitled  to  recover  the  said  money,  as  money 
received  to  his  use  by  the  defendant,  if  he  was  duly  appointed,  and  was  the  surgeon 
of  the  said  gaol  entitled  to  hold  the  said  office  at  the  time  of  the  said  payment  to  the 
defendant. 

The  question  for  the  opinion  of  the  Court  is,  vchether  the  plaintiff,  was,  under  the 
circumstances,  duly  appointed  surgeon,  and  entitled  to  hold  the  said  office  at  the  time 
when  the  said  sum  of  101.  16s.  was  so  I'eceived  by  the  said  defendant  as  aforesaid. 
h^  If  this  Court  shall  be  of  opinion  that  he  was  then  duly  appointed  and  entitled  to 
hold  the  said  office  of  surgeon,  [46]  judgment  is  to  be  entered  for  the  plaintiff  by 
confession,  otherwise  a  nolle  prosequi  is  to  be  entered. 

Crompton  argued  for  the  plaintiff  in  last  Easter  Term  (April  28  and  May  3).  The 
appointment  of  the  defendant  by  the  council  was  illusory,  the  right  of  appointment 
being  either  in  the  justices  or  the  recorder.  The  4  Geo.  4,  c.  64,  s.  33,  enacts,  "  that 
the  justices  in  general  or  quarter  sessions  assembled  shall,  and  they  are  hereby  required, 
from  time  to  time,  to  appoint  a  surgeon,  being  a  member  of  one  of  the  Koyal  Colleges 
of  Surgeons,  to  each  of  the  prisons  within  their  jurisdiction,  to  which  this  act  shall 
extend;"  and  it  further  enacts,  "that  it  shall  and  maybe  lawful  for  the  justices  at 
every  general  or  quarter  sessions,  after  such  appointment,  to  direct  a  reasonable  sum 
to  be  paid  as  a  salary  to  such  surgeon,  and  also  such  sums  of  money  as  shall  be  due  for 
medicines."  That  statute,  however,  only  lepeals  the  14  Geo.  3,  c.  49,  so  far  as  relates 
to  county  gaols  and  the  gaols  of  certain  enumerated  cities  and  boroughs,  not  including 
Ipswich.  The  Municipal  Corporation  Act,  5  &  6  Will.  4,  c.  76,  s.  116,  after  reciting  that, 
by  the  4  Geo.  4,  c.  64,  it  was  provided  that  ceitain  cities,  towns  and  places,  in  a  certain 
schedule  (A.)  to  that  act  annexed,  should  be  taken  to  be  within  the  provisions  of  the 
same,  and  also  reciting  that,  by  the  5  Geo.  4,  c.  85,  so  much  of  the  4  Geo.  4,  c.  64,  as 
related  to  the  cities  of  Canterbury,  Lichfield,  and  Lincoln,  was  repealed,  enacts  "that 
the  council  of  every  borough  named  in  the  last-mentioned  schedule  (A.),  except  the 
cities  of  Canterbury,  Lichfield,  and  Lincoln,  shall  have  within  their  boi'ough  all  the 
powers  (except  in  heai'ing  and  detei'mining  appeals  against  convictions)  which  any 
justices  of  the  peace,  assembled  at  their  general  or  quarter  sessions  in  any  county  in 
England,  have  within  the  limits  of  their  commission,  by  virtue  of  the  said  last  recited 
acts,  or  either  of  them,  or  as  near  thereto  as  the  nature  of  the  case  will  admit ;  and 
all  things  in  the  said  [47]  last  recited  acts,  or  either  of  them,  provided  to  be  done  at 
any  general  or  quarter  sessions  of  the  peace,  shall  be  done  at  some  quarterly  meeting 
of  the  council  of  such  borough.  The  2  &  3  Vict.  c.  56,  s.  1,  enacts,  that  the  4  Geo.  4, 
c.  64,  and  5  Geo.  4,  c.  84,  except  as  to  the  classification  of  prisoners,  shall,  subject  to 
the  5  &  6  Will.  4,  c.  38,  and  6  &  7  Will.  4,  c.  105,  and  the  2  &  3  Vict.  c.  56,  extend 
to  every  gaol,  house  of  correction,  &c.,  in  England  and  Wales.  The  effect  of  that 
enactment  is  to  render  the  provisions  of  the  4  Geo.  4,  c.  64,  applicable  to  Ipswich,  and 
that  statnte  must  now  be  read  as  if  Ipswich  had  been  originally  included  in  it,  so 
that  the  power  to  appoint  a  surgeon  becomes  vested  in  the  justices  under  the  33rd 
section  of  that  act.  The  Municipal  Corporation  Act  gave  particular  powers  to  the 
town  council ;  but  the  2  &  3  Vict.  c.  56,  does  not  refer  to  the  Municipal  Corporation 
Act,  nor  are  the  enactments  of  the  2  &  3  Vict.  c.  56,  subject  to  the  provisions  of  that 
act.  It  cannot,  therefore,  have  an  anticipatory  effect,  so  as  to  control  the  provisions 
of  a  statute  passed  at  a  subsequent  period  ;  but  the  116th  .section  must  be  read  as  if  it 
enumerated  all  cities  and  boroughs,  except  those  not  included  in  the  4  Geo.  4,  c.  64. 
In  Beffina  v.  The  Bishop  of  Bath  and  Wells  (5  Q.  B.  147),  a  question  arose  upon  the 
2  &  3  Vict.  c.  56,  as  to  the  appointment  of  a  chaplain  to  a  gaol,  and  it  was  held  that 
the  power  of  appointment  was  in  the  town  council,  and  not  in  the  justices,  because 
the  bailiffs  were  "keepers"  of  the  gaol  within  the  meaning  of  the  15th  section.  The 
statute  7  Will.  4  &  I  Vict.  c.  78,  is  relied  upon  by  the  other  side.  That  statute 
confers  on  town  councils  particular  powers,  as  to  building,  enlarging,  and  repairing 
gaols ;  and  the  38th  section  enacts,  "  that  all  the  powers  of  regulation  which,  before 
the  passing  of  the  5  c%  6  Will.  4,  c.  76,  were  possessed  by  the  justices  having  the 
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government  or  ordering  of  any  such  gaol  or  [48]  house  of  correction,  and  all  things 
by  any  act  of  Parliament  provided  to  be  done  at  any  general  or  quarter  sessions  of 
the  peace,  in  relation  to  the  regulating  of  any  such  gaol  or  house  of  correction,  shall, 
subject  to  any  such  alteration  as  aforesaid,  be  exercised  or  done  by  the  justices  of  the 
city  or  borough  to  which  such  gaol  or  house  of  correction  shall  belong  ;  and  for  that 
purpose  the  justices  shall  hold  a  quarterly  session  at  the  usual  times  of  holding  quarterly 
sessions  of  the  peace,  provided  that  no  order  made  by  the  justices  in  pursuance  of  these 
powers,  which  shall  require  the  expenditure  or  payment  of  any  money,  shall  be  of  force 
until  confirmed  by  the  council  of  that  city  or  borough."  The  direction  by  the  justices 
of  a  reasonable  sum  to  be  paid  as  salary  to  the  surgeon,  is  not  an  order  for  the  payment 
of  money  within  the  meaning  of  that  section,  but  only  an  order  made  in  pursuance  of 
a  particular  power  given  by  statute.  At  all  events,  the  right  to  appoint  a  surgeon,  if 
not  in  the  justices,  is  in  the  recorder;  Reqina  v.  The  Recorder  of  Hull  (8  Adol.  &  E. 
6-39) ;  and  in  that  case  the  plaintiff  would  be  entitled  to  recover. 

O'Malley,  for  the  defendant.  The  power  of  appointment  is  either  in  the  town 
council,  or  subject  to  the  confirmation  of  the  town  council.  If  the  operation  of  these 
statutes  be  as  contended  for  on  the  other  side,  it  is  not  in  the  justices,  but  in  the 
recorder.  By  the  38th  section  of  the  Municipal  Corporation  Act,  the  then  existing 
officers  of  the  corporation  were  superseded.  The  98th  section  enabled  his  Majesty 
from  time  to  time  "  to  assign  to  so  many  persons  as  he  should  think  proper,  his 
Majesty's  commission  to  act  as  justices  of  the  peace  in  and  for  each  borough,  &c." 
The  101st  section  contains  a  proviso  "that  no  such  person  by  virtue  of  such  assign- 
ment shall  act  as  a  justice  of  the  peace  at  any  court  of  gaol  delivery,  or  any  [49] 
general  or  quarter  sessions."  The  105th  section  makes  the  recorder  .sole  judge  of  the 
borough  quarter  sessions.  The  efli'ect  of  these  enactments  is  to  vest  in  the  recorder 
all  the  powers  which  the  justices  possessed  under  the  4  Geo.  4,  c.  64.  But  on  the 
passing  of  the  2  &  3  Vict.  c.  56,  the  legislature  intended  to  transfer  those  powers  to 
the  town  council,  and  by  that  means  to  give  efl'ect  to  the  116th  section  of  the  Municipal 
Corporation  Act.  These  several  statutes  must  thus  be  read  together : — the  4  Geo.  4, 
c.  64,  contains  certain  provisions  which  extend  to  particular  boroughs  ;  the  5  &  6 
Will.  4,  c.  76,  does  not  repeal  those  provisions,  but  only  transfers  the  power  of  executing 
them  to  a  difierent  body  ;  then  follows  the  2  &  3  Vict.  c.  56,  which  extends  to  every 
borough  such  part  of  those  provisions  as  relate  to  prisons,  so  that  these  latter  provisions 
must  now  be  exercised  in  every  borough  by  the  persons  to  whom  the  jurisdiction  was 
transferred  by  the  5  &  6  Will.  4,  c.  76.  The  main  ground  of  the  decision  in  Regina 
V.  The  Bishop  of  Bath  and  JVells  (5  Q.  B.  147)  was  that  the  2  &  3  Vict.  c.  56,  was  framed 
with  a  view  to  the  existing  state  of  things  in  every  borough. 

But  neither  the  recorder  nor  the  justices  are  capable  of  executing  this  power. 
First,  as  to  the  justices.  The  Municipal  Corporation  Act  mentions  two  classes  of 
boroughs  in  schedules  (A.)  and  (B.).  The  former  comprises  boroughs  which  are  to 
have  a  commission  of  the  peace ;  the  latter,  boroughs  which  are  not  to  have  a  com- 
mission of  the  peace,  unless  on  petition  and  grant.  The  act,  therefore,  contemplates 
the  case  of  a  gaol  existing  where  there  may  be  neither  recorder  nor  justices ;  conse- 
quently, the  town  council  are  the  only  persons  who  could  execute  the  provisions  with 
respect  to  gaols.  If  the  legislature  had  intended  that  the  justices  should  not  exercise 
this  power  of  appointment,  the  language  of  the  2  &  3  Vict.  c.  56,  would  have  been 
similar  to  that  of  [50]  the  6  Geo.  4,  c.  64,  s.  33 ;  but  the  2  &  3  Vict.  c.  56,  s  2, 
in  providing  for  the  classification  of  prisoners,  uses  the  words  "persons  authorised  by 
law  "  to  make  rules  and  regulations  for  the  government  of  prisons.  The  15th  section 
of  the  2  &  3  Vict.  c.  56,  provides,  "that  in  every  borough  gaol  and  house  of  correction, 
a  chaplain  shall  be  appointed  by  the  .same  authority  by  which  the  keeper  is  appointed  ;" 
if,  therefore,  the  justices  have  the  right  of  appointment  in  this  case,  they  would  also 
be  the  persons  to  appoint  the  chaplain,  which  is  contrary  to  the  construction  put  upon 
the  act  in  the  case  of  Regina  v.  The  Bishop  of  Bath  and  IVells.  The  16th  section  also 
uses  the  words,  "  that  it  shall  be  lawful  for  the  justices  or  other  persons  having  the 
appointment  of  the  chaplain  &c."  The  10th  section  requires  an  annual  return  to  be 
made  to  the  Secretary  of  State,  in  the  form  given  by  the  schedule,  which  in  certain 
boroughs  could  only  be  done  by  the  council.  The  consequence  of  holding  this  power 
to  be  vested  in  the  justices,  would  be  to  repeal  the  116th  section  of  the  Municipal 
Corporation  Act,  and  37th  and  38th  sections  of  the  7  Will.  4  &  1  Vict.  c.  78. 

Secondly,  the  recorder  cannot  exercise  this  power  of  appointment.     Under  the 
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4  Geo.  4,  c.  64,  many  acts  are  required  to  be  done  by  justices  in  quarter  sessions 
assembled,  which  cannot  be  performed  by  the  recorder.  The  12th  section  enacts, 
"  that  it  sliall  be  lawful  for  five  justices  of  the  peace,  in  general  or  quarter  sessions 
assembled,  of  each  county,  riding,  or  division  of  a  county,  or  of  any  district,  city, 
town,  or  place,  to  which  that  act  shall  extend,  so  far  as  respects  the  prisons  within  their 
respective  jurisdictions,  to  make  such  further  and  additional  rules,  for  the  government 
of  such  prisons  respectively,  and  for  the  duties  to  be  performed  by  the  oflicers  of  the 
same,  as  to  them  may  seem  expedient."  The  50th  section,  which  relates  to  the 
removal  of  the  cite  of  prisons,  enacts,  "that  if  it  shall  be  resolved  by  the  justices 
assembled  at  two  successive  general  or  quarter  sessions,  or  the  major  part  of  them, 
that  such  [51]  prison  ought  to  be  removed,  or  that  such  new  prison  is  necessary,  it 
shall  be  lawful  for  the  justices  so  assembled  to  contract  for  the  building  of  a  new 
gaol"  &c.  The  54th  section,  which  enables  justices  to  mortgage  the  county  rate  when 
the  estimate  for  building  any  gaol  exceeds  half  the  amount  of  the  rate,  enacts,  "  that 
it  shall  and  may  be  lawful  for  the  justices  so  assembled,  and  they  are  hereby  authorised, 
to  treat  and  agree  with  any  person  for  the  loan  of  any  such  sums  of  money,  and  by 
their  order  to  confirm  every  such  agreement,  and  every  such  agreement,  signed  by  the 
chairman,  or  two  or  more  other  justices,  present  at  the  time  of  making  such  order, 
shall  be  and  the  same  is  hereby  declared  to  be  effectual  for  securing  to  the  person  so 
advancing  any  such  sum  of  money,  every  such  sum,  with  interest,"  &c.  Also,  under 
the  Municipal  Corporation  Act,  certain  powers  are  conferred  on  justices  which  cannot 
be  exercised  by  a  recorder.  By  the  38th  section,  the  regulation  of  gaols  must  be  done 
by  justices  in  quarter  sessions  assembled.  It  is  clear  that  the  recorder  can  have  no 
power  to  raise  money,  for,  by  the  Municipal  Corporation  Act,  the  taxation  of  boroughs 
is  for  the  future  to  vest  in  the  town  council  (sect.  92).  But  the  4  Geo.  4,  c.  64,  s.  68, 
enables  justices  in  sessions  assembled  to  raise  money,  for  the  purpose  of  defraying  the 
expenses  of  gaols,  &c. ;  so  that  if  the  construction  contended  for  on  the  other  side  be 
put  upon  that  act,  it  would  invest  the  justices  6r  recorder  with  the  power  either  of 
raising  money  by  making  rates,  or  of  applying  for  a  mandamus  to  compel  the  town 
council  to  do  so.  A  similar  power  would  arise  under  the  54th  and  46th  sections. 
Such  power  would  be  in  contravention  of  the  101st  section  of  the  Municipal  Corporation 
Act,  which  provides,  that  no  person  assigned  to  keep  the  peace  within  any  borough 
shall  act  in  the  making  or  levying  any  county  rate,  or  rate  in  the  nature  of  a  county 
rate.  By  the  59th  section  of  that  act,  the  treasurer  alone  is  to  pay  money.  It  is 
conceded  that  there  is  difficulty  in  either  construction  of  these  enactments,  [52]  which 
appear  to  have  been  framed  without  due  consideration  of  the  existing  law.  Under  the 
7  Will.  4  &  1  Vict  c.  78,  s.  37,  the  council  possess  all  the  powers  with  respect  to  gaols 
which  justices  in  sessions  had  under  the  4  Geo.  4,  c.  64.  The  38th  section  of  the  same 
statute  enacts,  "  that  all  the  powers  of  regulation  which,  before  the  pas.sitig  of  the  said 
act  for  regulating  corporations,  were  possessed  by  the  justices  having  the  govei'nment 
or  ordering  of  any  such  gaol  or  house  of  correction,  and  all  things  by  any  act  of 
Parliament  provided  to  be  done  at  any  general  or  quarter  sessions  of  the  peace,  in 
relation  to  the  regulating  of  any  such  gaol  or  house  of  correction,  shall,  subject  to  any 
such  alteration  as  aforesaid,  be  exercised  or  done  by  the  justices  of  the  city  or  borough 
to  which  such  gaol  or  house  of  correction  shall  belong."  The  word  "provided  "in  that 
clause  has  not  a  prospective  effect ;  but  even  if  it  had,  the  Court,  in  the  case  of  liegina  v. 
The  Bishop  of  Bath  and  JFells,  thought  that  no  inconvenience  was  likely  to  arise  from 
the  appointment  of  chaplain  being  with  the  town  council,  while  the  regulation  and 
control  of  the  prison  still  remained  with  the  justices.  It  would  be  a  strong  construction 
to  say,  that  the  power  of  regulation  meant  the  power  of  appointing  officers  :  it  means 
simply  the  powers  possessed  by  the  justices  under  the  10th  section  of  the  6  Geo.  4, 
c.  64.  But  supposing  the  power  of  appointment  vests  in  the  justices,  their  order  is  of 
no  force  unless  confirmed  by  the  council :  7  Will.  4  &  1  Vict.  c.  78,  s.  38.  The  appoint- 
ment of  the  surgeon,  and  the  assignment  of  his  salary,  are  one  entire  act. 

Crompton  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  a  special  case  argued  in  last  term,  and  the  question  sub- 
mitted for  our  decision  was,  whe-[53]-ther,  under  the  circumstances  stated  in  the  case, 
the  plaintiff  was  duly  appointed  surgeon  of  the  borough  gaol  at  Ipswich,  and  entitled 
to  hold  that  office  on  the  10th  day  of  November,  1845.     If  he  was,  then,  by  the  agree- 
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ment  of  the  parties,  the  plaintiff  is  to  have  judgment  for  a  sum  of  101.  16s.,  otherwise 
a  nolle  prosequi  is  to  be  entered. 

lu  order  to  enable  us  to  decide  the  case,  we  must  endeavour  to  reconcile,  so  far  as 
is  possible,  the  enactments  of  several  modern  acts  of  Parliament,  framed  apparently 
without  due  legard  to  their  bearing  on  one  another. 

The  material  facts  are  very  simple.  On  the  2.5th  of  July,  1845,  being  the  usual 
time  of  holding  quarter  sessions  of  the  peace  at  Ipswich,  the  borough  justices  held  a 
quarterly  gaol  session,  and  then  and  there  appointed  the  plaintift'  to  the  office  of 
surgeon  to  the  borough  gaol,  at  a  salary  of  £30  per  annum,  and  he  has  ever  since 
performed  the  duties  of  that  office.  At  the  general  quarter  sessions  of  the  peace  for 
the  borough  holden  on  the  loth  of  October  following,  the  recorder  appointed  the 
plaintiff  to  the  same  office,  at  the  same  salary  ;  so  that  if  the  appointment  rests  with 
the  justices,  or  with  the  recorder,  the  plaintiff  was  well  appointed,  and  was  entitled 
to  hold  the  office  on  the  10th  of  November,  and  so  will  be  entitled  to  a  verdict. 

The  first  statute  which  we  need  notice,  relating  to  the  appointment  of  surgeons  to 
gaols,  is  the  14  Geo.  3,  c.  59.  By  the  first  section  of  that  statute,  the  justices  in 
quarter  sessions  assembled  are  authorised  and  required  to  do  various  acts  therein 
mentioned,  for  the  purpose  of  preserving  health  among  the  prisoners,  and,  amongst 
other  things,  to  appoint  an  experienced  surgeon  or  apothecary,  at  a  stated  salary,  to 
attend  to  the  prisoners  in  the  gaol.  This  statute,  which  is  general,  and  applies  to  all 
gaols  whatever,  was  in  operation  until  the  passing  of  the  4  Geo.  4,  c.  64,  which  repealed 
it  so  far  as  relates  to  county  gaols,  and  the  gaols  of  certain  enumerated  cities  and 
boroughs,  not  including  Ipswich.  Although,  however,  it  was  so  far  repealed,  yet,  by 
[54]  the  33rd  section  of  that  statute,  a  provision  nearly  the  same  was  introduced. 
It  enacted,  that  the  justices  in  general  or  quarter  sessions  assembled  should,  from 
time  to  time,  appoint  a  surgeon  to  such  of  the  prisons  within  their  jurisdiction  ;  and 
it  further  enacted,  that  it  should  be  lawful  for  the  justices,  at  any  general  or  quarter 
sessions  after  such  appointment,  to  direct  a  reasonable  sum  to  be  paid  as  salary  to 
each  surgeon,  and  also  such  sums  of  money  as  should  be  due  for  medicines.  From 
the  time,  therefore,  of  the  passing  of  this  last  statute,  the  appointment  of  the  surgeon 
to  all  gaols  continued  to  be  exercised  by  the  justices  assembled  in  sessions,  i.e.  as  to 
county  gaols,  and  certain  enumerated  borough  gaols,  under  the  4  Geo.  4,  c.  64,  s.  33, 
and  as  to  all  other  borough  gaols,  under  the  old  statute  14  Geo.  3,  e.  59,  s.  1. 

So  matters  rested  until  the  passing  of  the  Municipal  Keform  Act,  5  &  6  Will.  4, 
c.  76.  By  the  116th  section  of  that  statute  it  is  enacted,  that  the  town  council  of 
the  boroughs  enumerated  in  the  4  Geo.  4,  c.  64,  should  thenceforth  have  all  the  powers 
which  the  justices  of  sessions  possessed  under  that  act;  and  this  clearly  gave  to  the 
town  council  of  the  boroughs  so  enumerated,  the  power,  inter  alia,  of  appointing  the 
surgeon.  But,  as  Ipswich  is  not  one  of  the  places  enumerated  in  the  4  Geo.  4,  c.  64, 
the  enactment  did  not  affect  that  borough.  The  only  other  clause  in  the  Municipal 
Act  material  to  the  present  question,  is  the  105th,  which  enacts,  that  the  recorder  of 
every  borough  shall  hold  quarterly  sessions  of  the  peace,  at  which  he  shall  be  the  sole 
judge,  and  such  quarter  sessions  shall  Jiave  cognisance  of  all  crimes  and  matters  what- 
soever cognisable  by  any  court  of  quarter  sessions  for  counties,  and  the  recorder  shall 
have  full  power  to  do  all  things  necessary  for  the  exercise  of  that  jurisdiction. 

It  seems  to  us,  then,  that  under  this  clause  the  recorder,  so  far  as  relates  to  the 
boroughs  not  enumerated  in  the  4  Geo.  4,  c.  64,  had  the  same  power  of  appointing  a 
surgeon  [55]  as  had  been  previously  exercised  by  the  borough  justices  in  quarter 
sessions  assembled. 

Such  was  the  principle  on  which  the  Court  of  Queen's  Bench  decided  the  cases  of 
Bex  V.  The  lUconkr  of  Hull  (8  Adol.  &  E.  639),  Rex  v.  The  Inhabilants  of  St.  Laurence, 
Ludlow  (1  Adol.  &  E.  170),  and  some  other  cases. 

The  result  therefore  is,  that,  after  the  passing  of  the  Municipal  Act,  the  power  of 
appointing  the  surgeon  of  the  gaol  was  vested,  as  to  the  cities  and  boroughs  enumerated 
in  the  4  Geo.  4,  c.  64,  in  the  town  council,  and,  as  to  the  other  boroughs  regulated  by 
the  Municipal  Act,  in  the  recorder. 

But  this  state  of  things  did  not  last  very  long.  Neither  the  town  council  nor  the 
recorder  were  very  fit  functionaries  for  the  ordering  and  governing  of  prisons,  and 
accordingly,  Vjy  an  act  passed  two  years  after  the  passing  of  the  Municipal  Reform 
Act,  namely,  7  Will.  4  &  1  Vict.  c.  78,  intituled  "An  Act  to  amend  an  Act  for  the 
Eegulatiou  of  Municipal  Corporations  in  England  and   Wales,"  it  was  enacted,   in 
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seotioii  .'JS,  "  that  all  the  powers  of  regulation  which  before  the  passing  of  the  Municipal 
Keform  Act  were  possessed  by  the  pstices,  and  all  things  by  any  Act  of  Parliament 
provided  to  be  done  at  any  quarter  sessions  of  the  peace  in  relation  to  the  regulating 
of  any  such  gaol,  should  be  exercised  by  the  borough  justices,  who  should  for  that 
purpose  hold' a  quarter  session  at  the  usual  time  of  holding  quarterly  sessions  of  the 
peace,  provided  that  no  order  of  the  justices  which  should  require  the  expenditure  or 
payment  of  money  should  be  of  force  until  confirmed  by  the  council. ' 

"  The  appointment  of  a  surgeon  is  clearly  an  act  provided  by  act  of  Parliament  to 
be  done  at  quarter  sessions,  in  relation  to  the  regulating  of  gaols.  It  forms  one  of 
several  [56]  matters  of  regulation  directed  to  be  done  by  the  14  Geo.  3,  c.  59,  and 
as  to  which  every  gaoler  was,  by  the  29  Geo.  3,  c.  67,  required  to  make  regular  returns, 
stating  how  far  the  exigency  of  the  statute  bad  been  complied  with. 

The  effect,  thei'efore,  of  this  last  act  of  7  Will.  4  &  1  Vict.  c.  78,  was  to  restore  to 
the  borough  justices  the  power  which  they  possessed,  before  the  passing  of  the 
Municipal  Act,  of  appointing  a  surgeon,  only,  instead  of  making  the  appointment 
when  assembled  in  quarter  sessions,  they  were  to  make  it  at  a  quarterly  meeting  held 
at  the  same  time  at  which  the  quarter  sessions  of  the  peace  is  held  :  a  provision 
rendered  necessary  by  the  change  in  the  constitution  of  the  court  of  quarter  sessions, 
under  which  the  justices  ceased  to  be  a  constituent  part  of  the  court. 

It  may  be  observed,  that  the  operation  of  the  last  statute  was  somewhat  different 
in  respect  of  the  boroughs  enumerated  in  the  4  Geo.  4,  c.  64,  and  those  not  so  enumer- 
ated. As  to  the  latter,  the  justices,  at  the  time  of  the  passing  of  the  Municipal 
Keform  Act,  appointed  the  surgeon  under  the  provisions  of  the  14  Geo.  3,  e.  59 ; 
whereas,  in  respect  to  the  enumerated  boroughs,  the  appointment  was  made  by  virtue 
of  the  4  Geo.  4,  c.  64,  s.  34.  Under  the  former  statute,  the  justices  are  required  to 
appoint  a  surgeon  at  a  stated  salary  ;  whereas  under  the  4  Geo.  4,  c.  64,  s.  33,  which 
regulates  the  course  to  be  pursued  as  to  the  enumerated  boroughs,  the  justices  are 
simply  to  appoint  a  surgeon,  and  then,  at  every  succeeding  session,  the  justices  are 
authorised  to  order  a  reasonable  sum  to  be  paid  to  him  for  salary  and  medicines. 
The  appointment  is  complete  without  any  reference  to  remuneration,  the  amount  of 
which  is  to  be  fixed  at  some  subsequent  session. 

Now  Ipswich  not  being  one  of  the  enumerated  boroughs,  the  duty  of  the  justices, 
after  the  passing  of  the  7  Will.  4  &  1  Vict.  c.  78,  was  to  appoint  a  surgeon  at  a  stated 
[57]  salary  ;  and  it  was  argued  that,  under  the  proviso  contained  at  the  end  of  the 
38th  section  of  that  statute,  the  appointment  would  be  of  no  force  until  confirmed  by 
the  town  council,  inasmuch  as  the  appointment  necessarily  entailed  on  the  borough 
the  payment  of  money.  If  it  were  necessary  to  decide  this  point,  we  should  probably 
hold  that  the  case  did  not  come  within  the  proviso  in  question.  The  appointment  of 
an  officer  to  watch  over  the  health  of  the  prisoners  is  hardly  to  be  described  as  an 
order  made  by  the  justices.  It  is  rather  an  act  done  by  them  in  obedience  to  the 
positive  injunction  of  an  act  of  Parliament,  and  so  not  within  the  proviso  at  all. 

It  is,  however,  unnecessary  to  decide  this  point,  for  we  are  all  of  opinion  that  the 
effect  of  the  2  &  3  Viet.  c.  56,  s.  1,  is  to  put  all  the  boroughs  regulated  by  the 
Municipal  Act  on  the  same  footing  as  those  which  were  previously  regulated  by  the 
4  Geo.  4,  c.  64.  The  words  of  the  enactment  are,  that  the  4  Geo.  4,  c.  64,  subject  to 
certain  qualifications  not  material  to  the  present  question,  shall  extend  to  every  gaol 
in  England  not  used  exclusively  for  the  confinement  of  debtors,  except  the  Queen's 
Bench  and  Fleet  Prison,  and  the  Milbank  Penitentiary. 

Now,  before  the  passing  of  this  last  act,  the  4  Geo.  4,  c.  64,  did  extend  to  some 
boroughs,  subject,  however,  to  certain  qualifications  contained  in  the  7  Will.  4  & 
1  Vict.  c.  78,  rendered  absolutely  necessary  by  the  circumstance  that,  since  the  passing 
of  the  Municipal  Act,  the  justices  never  can  be  assembled  in  quarter  sessions,  and 
therefore  the  4  Geo.  4,  c.  64,  so  far  as  it  gives  power  to  the  justices  in  quarter  sessions 
assembled,  cannot  be  strictly  in  terms  executed  in  any  borough  to  which  the  Municipal 
Act  applies.  But  we  think  that  when  the  2  &  3  Vict.  c.  56,  enacts  that  the  4  Geo.  4, 
c.  64,  shall  extend  to  all  gaols,  it  must  be  construed  with  reference  to  the  7  Will.  4 
&  1  Vict.  c.  78.  The  meaning  of  the  act  was  to  put  [58]  all  borough  gaols,  with 
reference  to  the  4  Geo  4,  c.  64,  on  the  same  footing  with  the  gaols  of  the  boroughs 
therein  enumerated,  as  if  that  statute  had  extended  to  all  boroughs.  It  could  not 
have  been  intended  to  repeal  or  affect  the  enactments  of  the  7  Will.  4  &  1  Vict, 
c.  78,  which  were  absolutely  necessary,  in    order    to  enable    the  provisions  of   the 
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4  Geo.  4,  c.  64,  to  be  carried  into  efiect;  and  this  was,  we  conceive,  what  was  meant 
by  Lord  Denman,  when  he  says,  in  the  case  of  Regina  v.  The  Buliop  of  Bath  and  fFells 
(5  Q.  B.  162),  that  the  statute  2  &  3  Vict.  c.  56,  was  framed  with  a  view  to  the 
existing  state  of  things  in  every  borough.  It  must  be  read  as  if  it  placed  all 
boroughs  in  the  schedule  to  the  4  Geo.  4,  c.  64,  so  as  to  aflfect  them  all  by  the  provi- 
sions of  that  act,  and  b}'  all  subsequent  enactments  relative  thereto. 

The  result,  therefore,  of  our  judgment  is,  that  the  plaintiff  was  duly  appointed 
surgeon  by  the  justices,  on  the  25th  of  July,  1S45,  and  as  he  certainly  continued  to 
hold  that  office  on  the  10th  of  November,  1S45,  he  is,  by  the  express  agreement  of  the 
parties,  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

[59]     Giles  v.  Hutt  and  Another.     June  1,  1847.— In  an  audita  querela,  the 
Court  granted  a  rule  absolute  for  a  supersedeas,  together  with  a  venire  facias. 

[S  C.  5  D.  &  L.  115  ;  16  L.  J.  Ex.  258.     See,  on  other  points,  11  M.  &  W.  756; 
12  M.  &  W.  492,  p.  701,  post;  and  3  Ex.  18.] 

A  writ  of  audita  querela  having  issued  in  this  case. 

G.  Pollock  moved  for  a  writ  of  supersedeas  to  the  sheriff  to  stay  execution,  and 
also  for  a  venire  facias.  The  practice  appeared  to  be,  that,  if  the  plaintiff  was  in 
execution,  the  process  was  by  scire  facias ;  but  if  not,  a  venire  facias  issued.  The 
following  authorities  were  referred  to : — Com.  Dig.,  tit.  "  Audita  Querela,"  (E.  1), 
(E.  5);  Turner  v.  Duties  (2  Saund.  148  b.);  Viu.  Abr.  "Audita  Querela,"  (N.  2); 
Noy,  145;  Fitz.  Abr.  238;  Rastal,  97;  Reg.  Brev.  114. 

Per  Curiam.     Take  a  rule  absolute. 

Rule  absolute. (i) 

[60]  VoGEL  AND  Another,  Executors  of  Ann  Vogel,  Deceased  v.  Thompson. 
June  1,  1847. — An  affidavit  in  support  of  a  rule  absolute  for  judgment  on  a  scire 
facias  at  the  suit  of  executors,  must  shew  that  probate  has  been  granted  to  them. 

[S.  C.  5  D.  &  L.  114 ;  16  L.  J.  Ex.  309.] 

Miller  moved  for  a  rule  absolute  for  judgment  upon  a  scire  facias,  on  the  sheriff's 
return  of  nulla  bona,  and  in  default  of  appearance.  The  affidavit  in  support  of  the 
application  stated  in  substance,  that  Ann  Vogel,  deceased,  recovered  a  judgment 
against  the  defendant  for  451.  14s. — that  she  died,  having  duly  made  her  last  will 
and  testament,  whereby  she  appointed  the  plaintiffs  her  executors, — that  a  writ  of 
scire  facias  issued  to  revive  the  judgment,  which  was  lodged  at  the  sherifl"s  office, 
and  the  sheriff  returned  nulla  bona, — that  the  defendant  had  been  served  with  a 
copy  of  the  wi-it  of  scire  facias,  and  with  notice  that,  in  default  of  appearance, 
judgment  would  be  obtained  thereon  But  the  affidavit  did  not  state  that  probate 
had  been  granted  to  the  plaintiffs,  and  on  that  ground  the  Master  thought  it 
insufficient  to  warrant  the  entry  of  judgment.  It  was  submitted,  that  though  the 
affidavit  would  not  be  sufficient  in  a  case  in  which  the  defendant  had  not  been 
summoned,  yet  as  here  the  defendant  had  received  notice  of  the  proceedings,  it  was  in 
his  power  to  ascertain  whether  probate  had  been  granted.     But, 

Per  Curiam.  Before  the  Court  grant  judgment,  they  ought  to  be  fully  satisfied 
that  probate  has  been  taken  out.  The  affidavit  must  be  amended,  by  stating  that  the 
plaintiffs  obtained  probate. 

Rule  refused. 

(b)  The  following  is  the  rule  as  drawn  up : — "  Upon  the  motion  of  &c ,  counsel 
for  George  Giles,  the  plaintiff  above  named,  and  upon  reading  the  writ  of  audita 
querela  issued  herein,  with  the  allowance  thereof  indorsed  thereon,  and  the  rule  made 
in  the  cause  of  Ilult  ami  Another  v.  Giles,  whereby  execution  was  stayed  for  a  month, 
on  the  terms  of  the  defendant  undertaking  within  that  time  to  issue  a  writ  of  audita 
querela ;  it  is  ordered,  that  the  said  George  Giles,  the  plaintiff  above  named,  be  at 
libertj'  to  issue  a  supersedeas  to  the  sheriff  to  stay  execution,  together  with  a  writ  of 
venire  facias  thereon." 
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[61]  Eagkr  v.  C4rimwood.  June  1,  1847. — An  action  for  seduction  cannot  be 
maintained  without  some  proof  of  loss  of  service  thereby  ;  therefore,  where  it 
appeared  that  the  defendant  had  debauched  the  plaintiH's  daughter,  and  that 
she  was  delivered  of  a  child,  but  the  juiy  found  that  the  child  was  not  the 
defendant's: — Held,  that  the  jury  were  rightly  directed  to  find  a  verdict  for  the 
defendant. 

[S.  C.  16  L.  J.  Ex.  236.     Eeferred  to,  Eva7i.s  v.  Walton,  1867,  L.  R.  2  C.  P.  623.] 

Trespass  for  assaulting  and  debauching  the  daughter  and  servant  of  the  plaintiff, 
whereby  she  then  became  pregnant,  &c.,  and  the  plaintiff  lost  and  was  deprived  of  her 
services.     Plea,  not  guilty. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Michaelmas 
Term,  the  following  facts  appeared  : — The  connexion  between  the  defendant  and  the 
plaintift's  daughter  took  place  for  the  first  time  two  days  after  Christmas-day,  1844. 
In  June,  184.5,  the  plaintiff's  daughter  gave  birth  to  a  child,  which,  according  to  the 
evidence  of  a  surgeon,  was  a  full-grown  child.  It  also  appeared  that  the  plaintiff'  had 
been  put  to  some  expense  in  consequence  of  his  daughter's  illness.  The  learned  Chief 
Baron  left  it  to  the  jury  to  say  whether  or  no  the  defendant  was  the  father  of  the 
child  ;  and  he  told  them  that  if  they  believed  he  was  not  the  father  of  the  child,  they 
should  find  a  verdict  for  him.     The  jury  having  found  for  the  defendant. 

Prentice  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection ; 
against  which 

Humfrey  shewed  cause.  The  question  is,  whether  mere  criminal  knowledge, 
unattended  with  loss  of  service  or  pecuniary  damage,  gives  the  master  a  right  of  action 
against  the  seducer.  It  is  submitted  that  it  does  not,  and  that  there  is  no  foundation 
for  the  action,  unless  the  master  sustains  some  loss  of  service  by  reason  of  the  seduc- 
tion. If  it  were  not  so,  he  would  have  a  right  of  action  for  any  slight  blow  which 
resulted  in  no  injury  whatever  to  the  servant.  [Alderson,  B.  If  we  were  to  hold, 
in  this  case,  that  there  was  a  loss  of  service,  it  would  be  difficult  to  say  where  it  would 
stop ;  for  instance,  if  a  servant  took  a  walk  against  [62]  the  orders  of  her  master, 
that  would  amount  to  a  loss  of  service.]  In  Selwyn's  Nisi  Prius,  tit.  "Master  and 
Servant,"  p.  1103,  there  is  the  following  note  : — "Although  the  daughter  cannot  have 
an  action,  yet  the  father  may,  not  for  assaulting  his  daughter,  and  getting  her  with 
child,  because  this  is  a  wrong  particularly  done  to  her,  yet  for  the  loss  of  her  service, 
caused  by  this.  Per  Rolle,  C.  J.,  Noiion  v.  Jason,  Sty.  398."  [Kolfe,  B.  In  that 
case  Rolle,  C.  J.,  says — "  But  for  the  other  point,  the  cause  of  action  is  per  quod 
servitium  amisit,  and  for  this  he  hath  brought  it  within  the  time  limited  by  the 
statute  ;  for  it  is  an  action  upon  the  case,  although  the  causa  causans  is  the  vi  etarmis, 
which  is  but  inducement  to  the  action,  and  the  causa  causata,  viz.  the  loss  of  service, 
is  the  ground  of  the  action."]  The  seduction  is  not  a  trespass,  unless  it  i-esult  in  a 
loss  of  service.  A  master  might  maintain  an  action  for  striking  his  servant,  per  quod 
he  was  deprived  of  her  services ;  but  if  the  per  quod  were  omitted,  the  declaration 
would  be  bad.  [Piatt,  B.  In  Chamberlain  v.  Hozlewood  (5  M.  &  VV.  515),  it  was  held 
that  an  action  for  seducing  the  daughter  and  servant  of  the  plaintiff'  might  be  brought 
either  in  trespass  for  the  direct  injury,  per  quod  servitium  amisit,  or  in  case  for  the 
consequential  damage.  Trespass  is  the  form  usually  adopted  :  iJitcham  v.  Bond  (3  Camp. 
524),  IFooddvard  v.  IFaUon  (5  Q.  B.  297).]  It  is  a  trespass  on  the  servant,  of  which 
the  master  cannot  complain,  unless  it  causes  him  some  loss  of  service.  In  the  present 
case  there  was  no  loss  of  service  occasioned  by  the  act  of  the  defendant,  as  he  was  not 
the  father  of  the  child. 

Prentice,  in  support  of  the  rule.  When  the  service  is  once  established,  the  law 
presumes  some  loss  to  the  master  by  reason  of  the  assault.  The  declaration  would 
be  good,  if  it  merely  stated  that  the  defendant  assaulted  and  de[63]-bauched  the 
plaintiff"s  servant,  for  in  such  case  the  law  would  imply  a  nominal  damage.  The 
damage  alleged  in  this  declaration  is  either  special  or  consequential  damage  ;  if  the 
former,  not  being  traversed,  it  is  admitted  on  the  record  :  Torrence  v.  Gibbinn  (5  Q.  B. 
297).  [Alderson,  B.  Upon  the  plea  of  not  guilty,  if  it  appeared  that  the  party 
seduced  was  in  the  service  of  a  third  person,  according  to  your  argument,  the  plaintiff 
would  be  entitled  to  a  verdict.]  To  an  action  of  this  kind  the  defendant  could  not 
plead  that  the  plaintiff'  had  not  sustained  any  damage  by  the  assault.     In  Viner's 
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Abridgment,  tit.  "Trespass,"  (L.  6),  pi.  7,  it  is  said,  "In  trespass  of  battery  of  his 
servant,  per  quod  servitium  suum  amisit,  &c.,  it  is  no  plea  that  non  aniisit  servitium 
servientis  prajdicti,  for  by  this  the  battery  is  confessed,  and  then  the  law  implies  that 
the  master  is  damnified.  But  it  is  a  good  plea  that  he  was  not  his  servant  at  the 
time.  Br.  'Traverse,'  per  &c.,  pi.  378,  cites  31  Hen.  6."  [Pollock,  C.  B.  In  the 
next  paragraph  it  is  said,  "  The  master  shall  not  have  trespass  of  battery  of  his  servant, 
if  he  does  not  say  per  quod  servitium  servientis  sui  amisit,"  &c.  You  must  contend, 
that  if  the  injury  produces  nothing  but  pain,  both  master  and  servant  may  maintain 
the  action.]  Damage  is  presumed  to  have  been  sustained,  whenever  an  injury  is  done 
to  the  right  of  a  party  :  Fai/  v.  Prentice  (1  C.  B.  828).  The  debauching  of  the  plaintift's 
servant  is  an  act  of  trespass,  JFuodicard  v.  IFaltmi  (2  N.  R.  476),  and  an  invasion  of 
the  legal  right  of  the  plaintiff,  who  has  a  kind  of  property  in  her.  [Alderson,  B. 
No  :  the  plaintiff'  has  only  a  right  to  her  service.] 

Pollock,  C.  B.  The  case  of  Grinnell  v.  JVells  (7  Man.  &  G.  1033)  is  precisely  in 
point.  That  case  decided,  that  an  action  for  seduction  cannot  be  maintained  without 
proof  of  loss  of  service.  Tindal,  C.  .T.,  in  delivering  the  judgment  of  the  [64]  Court, 
says — "  The  foundation  of  the  action  by  a  father  to  recover  damages  against  the 
wrong-doer,  for  the  seduction  of  his  daughter,  has  been  uniformly  placed,  from  the 
earliest  time  hitherto,  not  upon  the  seduction  itself,  which  is  the  wrongful  act  of  the 
defendant,  but  upon  the  loss  of  service  of  the  daughter,  in  which  service  he  is  supposed 
to  have  a  legal  right  or  interest."  The  rule  must  be  absolute  to  enter  a  nonsuit, 
unless  the  plaintiff  will  consent  to  a  stet  processus. 

Alderson,  B.,  Eolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  accordingly. 


Britt  v.  Pashley  and  Others.  June  1,  1847. — An  order  of  reference  contained 
a  clause  restraining  either  party  from  bringing  or  prosecuting  any  action  or  suit 
in  any  Court  concerning  the  premises  referred  : — Held,  that  the  finding  of  the 
arbitrator  was  conclusive,  and  that  the  plaintiff'  could  not  afterwards  move  for 
judgment  non  obstante  veredicto. 

[S.  C.  5  D.  &  L.  97  ;  16  L.  J.  Ex.  240.] 

Trespass.  The  declaration  stated,  that  the  defendants,  on  &c.,  with  force  and 
arms  &c.,  broke  and  entered  a  certain  dwelling-house  of  the  plaintiff',  situate  &c.,  and 
then  forced  and  broke  open,  broke  to  pieces,  and  damaged  the  outer-door  of  the 
plaintiff',  of  and  belonging  to  the  said  dwelling-house,  and  broke  to  pieces,  damaged, 
and  spoiled  divers  locks  &c.,  and  then  seized  and  took  divers  goods  and  chattels,  to 
wit  &c.,  and  then  cast  and  threw  the  same  about,  and  then  carried  away  the  same 
out  of  the  said  house,  and  cast  and  threw  the  same  upon  the  ground,  &c. 

The  defendant  pleaded,  amongst  other  pleas,  fourthly,  to  the  whole  declaration, 
that  the  dwelling-house  in  which  &c.,  was  the  dwelling-house,  soil,  and  freehold  of 
some  of  the  defendants,  wherefore  they  in  their  own  right,  and  the  other  defendants 
as  their  servants,  and  by  their  command,  broke  and  entered  the  dwelling-house  ;  and 
because  the  said  goods  and  chattels  were  wrongfully  in  the  dwelling-house,  the 
de-[65]-fendants  seized  and  took  them,  and  a  little  cast  and  threw  them  about  &c., 
and  removed  them  out  of  the  house  to  a  small  and  convenient  distance,  and  there  left 
them  for  the  use  of  the  plaintiff'. 

To  this  plea  the  plaintiff"  replied,  that  the  dwelling-house  was  not  the  soil  and 
freehold  of  the  defendants,  upon  which  issue  was  joined. 

The  cause  came  on  for  trial  at  the  Derbyshire  Summer  Assizes,  1846,  when  it  was, 
with  all  matters  in  difference,  referred  to  arbitration,  the  costs  of  the  cause  to  abide 
the  event,  and  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.  The  order  of  reference  contained  the  following  clause  : — "And  it  is  ordered 
by  and  with  such  consent  as  aforesaid,  that  neither  party  do  bring  or  prosecute  any 
action  or  suit  in  any  court  of  law  or  equity,  against  the  said  arbitrator,  or  against  each 
other,  for  any  matter  concerning  the  premises  so  as  aforesaid  referred." 

The  arbitrator  having  found  the  issue  on  the  above  plea  for  the  defendants,  a  rule 
was  obtained,  calling  on  them  to  shew  cause  why  judgment  should  not  be  entered 
for  the  plaintiff'  non  obstante  veredicto,  as  to  the  goods  and  chattels  mentioned  in  the 
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declaration,  on  the  ground  that  the  plea  afibrded  no  answer  to  the  trespass  in  respect 
of  them. 

Humfrey  shewed  cause.  The  terms  of  the  submission  preclude  the  plaintiff'  from 
moving  for  judgment  non  obstante  veredicto.  Where  an  order  of  reference  contains  a 
clause  restraining  the  parties  from  bringing  a  writ  of  error,  they  cannot  move  in 
arrest  of  judgment :  Chmvnes  v.  Brmim  (2  D.  &  L.  706).  It  is  true  that  in  this  case  the 
submission  does  not  expressly  mention  a  writ  of  error,  but  it  is  included  in  the  terms 
"  any  action  or  suit  in  any  court  of  law."  In  Steeple  v.  Bonsall  (4  Adol.  &  E.  950), 
it  was  held  that  the  arbitrator's  power  was  complete  and  final,  and  that  after  an  award 
made  it  was  not  competent  [66]  for  the  plaintiff  to  move  for  judgment  non  obstante 
veredicto,  and  the  Court  so  decided  without  reference  to  any  special  clause  restraining 
the  parties  from  bringing  a  writ  of  error.  The  plaintiff  should  have  applied  to  the 
arbitrator  to  enter  up  judgment  non  obstante  veredicto. 

Whitehurst  and  Miller  shewed  cause.  As  the  costs  of  the  cause  abide  the  event, 
the  plaintifl'  is  entitled  to  have  the  proper  judgment  entered  on  the  record.  The 
arbitrator  had  no  power  to  award  judgment  non  obstante  veiedicto  :  Angm  v.  Redford 
(11  M.  &  W.  69).  All  he  could  do  was  to  find  certain  facts,  and  direct  for  whom  and 
for  what  amount  the  verdict  should  be  entered.  The  Court  then  gave  the  judgment 
with  reference  to  his  finding.  If  a  declaration  contained  several  counts,  one  of  which 
was  clearly  bad,  the  Court  would  not  allow  an  erroneous  judgment  to  be  entered  on 
that  count.  In  Chmvnes  v.  Brown,  the  order  of  reference  contained  an  express  stipula- 
tion, that  the  parties  should  not  bring  a  writ  of  error,  and  the  case  was  decided  on 
that  ground.  In  the  report  of  Steeple  v.  Bonsall,  the  precise  terms  of  the  order  of 
reference  do  not  appear.  In  Manser  v.  Heaver  (3  B.  &  Ad.  295),  the  Court  said,  "  that 
if  there  appeared  a  defect  on  the  face  of  the  award,  it  might  be  taken  advantage  of 
to  invalidate  a  judgment  and  execution,  as  well  as  to  prevent  an  attachment,  though 
after  the  time  for  setting  aside  the  award."  If  the  Court  will  interfere  to  set  aside 
the  judgment,  they  will  in  like  manner  give  judgment  non  obstante  veredicto. 

Alderson,  B.  This  case  is  entirely  governed  by  Steeple  v.  Bonsall.  There  Sir 
W.  Follett  argued,  that  the  parties  ought  not  to  be  prevented  from  taking  the  opinion 
of  the  Court  as  to  the  legal  effect  of  the  finding  in  the  award.  The  question  was 
whether,  upon  a  bad  plea,  the  plaintiff  [67]  should  not  be  allowed  to  enter  up  judg- 
ment non  obstante  veredicto,  and  the  Court  refused  to  do  so,  saying,  that  "  the 
arbitrator  had  power  to  do  what  the  Court  could  do,  and  his  award,  therefore,  put  an 
end  to  the  proceedings."  In  this  case,  the  arbitrator  finds  for  the  defendant,  and  the 
Court  gives  the  same  judgment.  If  it  is  not  competent  for  the  plaintiff  to  reverse 
that  judgment  by  writ  of  error,  he  cannot  have  judgment  non  obstante  veredicto. 

RoLFE,  B.     The  present  case  is  much  stronger  than  Stecvle  v.  Bomall. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


Cook  v.  Moylan.  June  2,  1847. — To  an  action  of  assumpsit  for  the  use  and  occupa- 
tion of  furnished  apartments,  the  defendant  pleaded,  that  before  he  occupied  the 
apartments  by  the  permission  of  the  plaintifl',  he  held  them  as  tenant  under  a 
demise  from  one  A.  B.,  whose  property  they  were  ;  that  while  he  so  held  them, 
A.  B.  assigned  them  to  the  plaintiff';  that  the  defendant  became  indebted  in 
respect  of  the  apartment'!,  and  that  he  paid  A.  B.  a  certain  sum  of  money  for  them, 
by  whom  it  was  accepted  in  satisfaction  of  the  debt.  Averment,  that  the  defen- 
dant never  had  notice  of  the  assignment  to  the  plaintiff,  that  he  never  agreed  to 
become  the  plaintiff"s  tenant,  that  he  never  expressly  requested  the  plaintiff  to 
permit  him  to  occupy  the  apartments,  and  that  he  never  expressly  promised  the 
plaintiff"  to  pay  him  for  them : — Held,  that  the  plea  amounted  ito  the  general 
issue. 

[S.  C.  5  D.  &  L.  101 ;  16  L.  J.  Ex.  253.] 

Assumpsit.  The  first  count  of  the  declaration  was  for  the  use  and  occupation  of 
certain  rooms  and  apartments  of  the  plaintiff  by  the  defendant,  together  with  certain 
household  goods,  furniture,  and  other  necessaries,  goods  and  chattels  of  the  plaintiff, 
in  and  parcel  of  a  certain  dwelling-house,  by  the  defendant  at  his  request,  and  by  the 
sufferance  and  permission  of  the  plaintiff,  for  a  long  space  of  time  before  then  elapsed, 


1  EX.  68.  COOK    r.  MOYLAN  29 

used,  and  occupied,  &c.,  together  with  certain  household  furniture  and  other  necessaries, 
goods  and  chattels  of  the  plaintiff  therein  being,  &c. 

[68]  The  defendant  pleaded,  secondly,  to  the  first  count,  except  as  to  the  sum  of 
31.  3s.,  that  before  he  had  held  and  occupied,  used,  and  enjoj'ed,  the  said  rooms  and 
apartments,  household  furniture  and  necessaries,  goods  and  chattels,  by  the  sufferance 
and  permission  of  the  plaintiff,  as  in  the  first  count  mentioned,  he  had  held  and 
occupied,  possessed  and  enjoyed,  the  same  by  the  sufferance  and  permission  of  one 
A.  B.,  as  tenant  to  the  said  A.  B.,  under  a  demise  thereof,  heretofore,  to  wit,  on  &c., 
made  by  the  said  A.  B.  to  the  defendant,  the  same  then  being  the  rooms,  apartments, 
household  furnitnre,  necessaries,  goods  and  chattels  of  the  said  A.  B.  ;  and  whilst  the 
defendant  so  had  held,  used,  occupied,  possessed  and  enjoyed  the  said  rooms,  apart- 
ments, household  furniture,  necessaries,  goods  and  chattels,  by  the  sufferance  and  per- 
mission of  the  said  A  B.,  as  her  tenant  as  aforesaid,  under  the  said  demise,  and  before 
the  use  and  occupation  in  the  first  count  mentioned,  to  wit,  on  &c.,  the  said  A.  B. 
assigned  and  granted  to  the  plaintiff  all  her  estate,  interest,  and  property  in  the  said 
rooms,  apartments,  household  furniture,  necessaries,  goods  and  chattels,  and  in  rever- 
sion thereto,  of  hei'  the  said  A.  B.  expectant  on  the  determination  of  the  said  demise ; 
and  the  use  and  occupation  in  the  first  count  mentioned,  except  that  part  thereof  for 
which  the  said  sum  of  31.  3s.,  parcel  &c.,  is  claimed,  was  and  is  a  use  and  occupation 
after  the  said  grant  and  assignment,  in  continuation  of,  and  under  and  by  virtue  of 
the  same  tenancy  and  demise  under  which  the  defendant  so  held  the  same  under  the 
said  A.  B.  as  aforesaid.  And  the  defendant  further  says,  that  after  the  use  and 
occupation  in  the  first  count  mentioned,  except  as  before  excepted,  and  after  the  defen- 
dant became  and  was  indebted  in  respect  thereof,  as  in  the  first  count  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the  defendant  paid  to  the  said 
A.  B.,  and  the  said  A.  B.  then  accepted  of  the  defendant,  a  large  sum  of  money,  to 
wit,  to  the  amount  of  the  monies  in  the  first  count  men-[69]-tioned,  except  the  said 
sum  of  31.  3s  ,  parcel,  &c.,  in  full  satisfaction  and  discharge  of  the  said  monies  in  the 
first  count  mentioned  except  the  said  sum  of  31.  3s.,  parcel  &c.,  and  of  all  damages 
and  causes  of  actions  in  respect  thereof.  And  the  defendant  further  says,  that  no 
notice  was  given  to  him  of  the  said  grant  and  assignment  by  or  on  behalf  of  the 
plaintiff,  so  being  the  grantee  and  assignee  thereunder,  at  any  time  before  or  at  the 
time  of  the  said  payment,  nor  did  the  defendant  ever  attorn  or  become  tenant  to,  or 
assent  or  agree,  to  have,  hold,  use,  occupy,  possess,  or  enjoy,  the  said  rooms,  apartments, 
household  furniture,  necessaries,  goods  and  chattels,  or  any  of  them,  or  any  part  thereof, 
as  tenant  thereof  to  the  plaintiff,  or  otherwise  under  or  of  the  plaintiff,  or  by  his  suffer- 
ance or  permission,  nor  did  he  ever  expressly  request  the  plaintiff  to  suffer  or  permit 
him  the  defendant  to  have,  hold,  use,  occupy,  possess  or  enjoy  the  same,  or  any  of 
them,  or  any  part  thereof,  nor  did  he  ever  expressly  promise  the  plaintiff  to  pay  to 
him  the  money  in  the  first  count  mentioned,  except  as  to  the  said  sum  of  31.  3s., 
parcel  &c.     Verification. 

To  this  plea  the  plaintiff  demurred  specially,  on  the  ground  that  it  amounted  to 
the  general  issue. 

Creasy,  in  support  of  the  demurrer.  This  plea  is  framed  upon  the  9th  and  10th 
sections  of  the  4th  of  Anne,  c.  16  ;  but  as  the  plaintiff's  claim  is  not  confined  to  realty, 
but  includes  chattels,  the  defence  does  not  fall  within  the  meaning  of  the  act,  and 
consequently  the  plea  is  bad  on  general  demurrer.  •  [Alderson,  B.  The  contract  is 
stated  as  an  entire  one  for  furnished  rooms.] 

The  plea  is  bad  for  the  reasons  assigned  by  the  special  demuiTcr.  Until  notice  is 
given  by  the  assignee,  he  has  no  right  of  action  against  the  tenant ;  the  necessity  for 
attornment  is  removed  by  the  statute,  but  the  assignee's  right  to  the  rent  only  accrues 
on  giving  the  tenant  notice  of  the  assignment.  Now  in  this  plea  the  defendant  alleges 
that  he  [70]  never  had  such  notice,  which  is  a  denial  that  his  liability  to  the  assignee 
ever  arose  :  the  plea  is  consequently  bad  as  amounting  to  the  general  issue.  In  Moss 
v.  GaUmwrc  (Doug.  279)  it  was  held  that  a  mortgagee,  after  giving  notice  of  the  mort- 
gage to  a  tenant  in  possession,  under  a  lease  prior  to  the  mortgage,  is  entitled  to  the 
rent  in  arrear  at  the  time  of  the  notice,  as  well  as  to  what  accrues  afterwards,  and  he 
may  distrain  for  it  after  such  notice.  Again,  in  Waddilove  v.  Barnett  (2  Bing.  N.  C. 
538  ;  2  Scott,  763),  which  was  an  action  for  use  and  occupation,  it  was  held  that  the 
defendant  might,  under  the  general  issue,  give  in  evidence  that  the  plaintiff  had 
mortgaged  the  premises  before  the  defendant  came    into  occupation,   and  that  the 


30  DYER   V.  GREEN  1  EX.  71. 

mortgagee  had  given  notice  to  the  defendant  not  to  pay  to  the  plaintiff  any  rent 
becoming  due  after  such  notice.  It  would  seem  from  these  cases,  that  the  liability  of 
the  tenant  to  the  assignee  does  not  arise  until  he  has  received  such  notice.  The  case 
of  Luinlev  v.  Hodgson  (16  East,  99)  is  to  the  same  effect.  Wightman,  J.,  in  his  judg- 
ment in  the  case  of  Burroives  v.  Giadin  (I  Dowl  &  L.  218),  says,  "Whenever,  therefore, 
a  mortgagor  conveys  his  estate  to  a  mortgagee,  the  tenants  of  the  former  become 
tenants  of  the  latter,  subject  to  all  the  ordinary  incidents  of  such  a  relation,  amongst 
which  is  that  of  being  liable  to  an  action  for  use  and  occupation  to  recover  arrears  of 
rent  accruing  after  the  mortgage,  and  remaining  unpaid  after  notice  of  the  moi'tgage 
is  £(iven."  [Alderson,  B.  The  mortgagee's  right  to  the  rent  commences  from  the 
time  of  the  mortgage,  and  not  of  the  notice.] 

Lastly,  the  plea  amounts  to  the  general  issue,  for  containing  a  statement  in  the 
concluding  part  of  it,  that  "the  defendant  never  expressly  promised  the  plaintiff  to 
pay  him  the  money  in  the  first  count,  except  &c."  This  is  a  denial  of  the  promise 
laid  in  the  declai'ation.  There  is  no  distinc  [71]-tion,  in  pleading,  between  an  express 
and  an  implied  promise  :  Kinder  v.  Paris  (2  H.  Bl.  563,  n).  The  allegation,  therefore, 
is  a  mere  denial  of  the  promise  in  the  declaration,  and  renders  the  plea  bad. 

Hawkins,  in  support  of  the  plea.  As  to  the  last  point,  the  allegation  in  the  plea 
only  negatives  any  express  understanding  between  the  parties.  The  defendant  intends 
to  shew  by  it,  that  it  is  the  legal  sufferance  by  which  he  held  the  premises  of  the 
plaintiff,  and  to  negative  any  express  contract.  It  is  therefore  a  mere  explanation  of 
the  previous  part  of  the  plea,  which  is  a  special  plea  of  payment  under  the  statute ; 
and  that  allegation  does  not  vitiate  the  plea. 

Per  Curiam. (i)  We  think  the  words  in  the  latter  part  of  the  plea  make  it  amount 
to  the  general  issue,  but  it  is  a  good  plea  without  them.  The  defendant,  however, 
may  amend  by  striking  them  out,  otherwise  there  must  be  judgment  for  the  plaintiff. 

Leave  to  amend  accordingly,  otherwise 

Judgment  for  the  plaintiff. 


Dyer  v.  Green.  June  3,  1847. — On  the  trial  of  an  interpleader  issue,  the  plaintiff 
tendered  in  evidence  a  bill  of  sale  and  schedule,  the  former  of  which  assigned  to 
him  "  all  the  goods,  fixtures,  household  furniture,  plate,  china,  &c.,  in  and  about 
a  messuage,  tenement,  and  premises,  where  he  now  resides,  and  being  No.  2 
Park  Road,  Old  Kent  Road,  in  the  county  of  Surrey,  and  the  chief  articles 
whereof  are  particularly  enumerated  and  described  in  a  certain  schedule  hereunto 
annexed."  The  schedule  was  in  no  way  annexed  to  the  deed,  and  was  inadmis- 
sible for  want  of  a  stamp  : — Held,  that  the  bill  of  sale  was  admissible  in  evidence 
without  the  schedule. 

[S.  C.  16  L.  J.  Ex.  239.] 

This  was  an  interpleader  issue,  to  try  whether  certain  goods  and  chattels  taken 
in  execution  by  the  defendant  were  the  property  of  the  plaintiff.  At  the  trial  befoi-e 
[72]  Pollock,  C.  B.,  at  the  Middlesex  Sittings  in  last  Hilary  Term,  the  plaintiff,  in 
proof  of  his  title  to  the  goods,  tendered  in  evidence  a  bill  of  sale  to  him  of  the  property 
in  question,  together  with  a  schedule,  which  enumerated  several  of  the  articles.  The 
bill  of  sale  stated,  that  C.  Dyer  and  L.  Dyer  did  thereby  bargain,  sell,  assign,  and 
transfer  to  the  plaintiff,  "all  the  goods,  fixtures,  household  effects,  plate,  china,  and 
effects  of  whatever  nature  or  kind,  belonging  tO  us,  and  in  and  about  the  messuage, 
tenement,  or  premises,  where  he  now  resides,  and  being  No.  2  Park  Road,  Old  Kent 
Road,  in  the  county  of  Surrey,  and  the  chief  articles  whereof  are  particularly  enumer- 
ated and  described  in  a  certain  schedule  hereunto  annexed."  On  these  documents 
being  produced,  it  appeared  that  the  schedule  was  not  in  any  way  annexed  to  the  bill 
of  sale,  nor  was  it  stamped.  It  was  objected,  on  the  part  of  the  defendant,  that  the 
schedule,  being  a  separate  instrument,  required  a  stamp.  The  learned  judge  was  of 
that  opinion,  and  refused  to  receive  it  in  evidence.  The  bill  of  sale  was  then  tendered 
alone,  and  was  objected  to,  as  being  incomplete  without  the  schedule.  The  learned 
judge  thought  that  as  the  bill  of  sale  referred  to  the  schedule,  the  latter   was  an 

{h)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  Piatt,  B. 
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instrument  explanatory  of  the  mode  in  which  the  former  operated,  and  that  both 
ought  to  be  proved.     A  verdict  having  been  found  for  the  defendant, 

Watson  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  the  improper  rejec- 
tion of  this  e\'idence. 

Wells  shewed  cause.  The  bill  of  sale  was  not  admissible  in  evidence  without  the 
schedule,  the  two  documents  having  been  executed  at  the  same  time.  In  JFeeks  v. 
Maillardet  (14  East,  568),  where  the  defendant  bound  himself  to  deliver  to  the  plaintiff, 
"  the  whole  of  his  mechanical  pieces,  as  per  schedule  an-[73]-nexed,"  it  was  held  that 
the  schedule  formed  part  of  the  deed,  without  which  it  would  be  insensible.  [Alder- 
son,  B.  In  that  case  all  the  articles  were  enumerated  in  the  schedule — here  they  are 
not,  which  shews  that  the  deed  has  an  operation  independently  of  the  schedule.]  It 
is  submitted  that  the  only  articles  which  pass  under  this  bill  of  sale  are  those  enumer- 
ated in  the  schedule.  The  latter  is  incorporated  with  the  former,  and  restrains  its 
operation  :  Burgh  v.  Preston  (8  T.  E.  48-3).  [Kolfe,  B.  The  bill  of  sale  does  not 
become  uncertain,  b}'  saying  that  the  articles  are  described  in  the  schedule.  Piatt,  B. 
Suppose  the  deed  had  stated  that  the  goods  had  been  bought  of  A.  B.,  would  it  be 
necessary  to  prove  that  they  wei'e  so  bought  ?]  There  was  distinct  evidence  to  shew 
that  the  goods  enumerated  in  the  schedule  were  those  intended  to  be  passed  by  the 
bill  of  sale.  [Pollock,  C.  B.  If  Duck  v,  BraddyU  (M'Clel.  217;  13  Price,  455)  had 
been  cited  at  the  trial,  I  should  have  received  the  deed  without  the  inventory.  In 
that  ease  it  was  held,  that  a  deed  legally  stamped  is  not  vitiated  by  referring  to 
inventories  which  are  not  stamped.  The  question  here  is,  does  the  deed  operate 
without  the  inventory  ;  if  it  does,  the  inventory  is  merely  referred  to  as  a  memorandum, 
for  the  more  certain  knowledge  of  the  articles.] 

Watson  was  not  called  upon  to  support  the  rule. 

Alderson,  B.  The  rule  must  be  absolute  for  a  new  trial.  The  deed  must  be 
considered  as  enumerating  all  the  articles  :  it  in  fact  does  so,  by  describing  them  as 
the  articles  in  a  particular  house.  In  the  case  of  Weeks  v.  Maillardet,  the  defendant 
bound  himself  to  deliver  all  the  articles  mentioned  in  a  schedule,  so  that  the  deed 
was  insensible  without  the  schedule  ;  it  was  a  conveyance  of  a  certain  number  of 
[74]  uncertain  articles.     Here  the  deed  is  sensible  without  the  schedule. 

Pollock,  C.  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

Semple  v.  Pink.  June  3,  1847. — A  declaration  stated,  that  L.  made  his  promissory 
note  payable  to  the  plaintiff:  that  the  note  being  in  the  plaintiff's  hands  over- 
due ancl  unpaid,  in  consideration  that  the  plaintiff  would  foi'bear  and  give  time 
to  L.  for  payment  of  the  note,  to  wit,  for  a  reasonable  time,  the  defendant  pro- 
mised to  pay  the  note,  in  case  L.  should  make  default.  It  then  alleged  that  L. 
made  default,  and  that  defendant  did  not  pay  the  amount  of  the  note.  Plea,  non 
assumpsit.  At  the  trial,  it  appeared  that  the  defendant,  having  agreed  to 
guarantee  the  payment  of  the  note  by  L.,  indorsed  on  the  back  thereof  as 
follows  : — "  I  guarantee  the  payment  of  the  within  note  by  L.,  the  maker,  on  the 
2nd  November  next."  On  that  day,  the  note  being  due  and  dishonoured,  the 
defendant  signed  the  following  memorandum,  addressed  to  the  plaintiff : — "  Sir, 
I  request  you  will  hold  over  the  promissory  note  in  your  favour,  of  L.,  dated 
31st  July,  1844,  for  £200,  at  three  months,  and  in  consideration  of  your  so 
doing,  I  undertake  to  continue  in  all  respects  my  guarantee  of  the  same  :  " — 
Held,  that  the  guarantee  was  defective ;  also  that  there  was  no  evidence  to 
support  the  declaration.  —  Semble,  that  the  declaration  was  bad,  in  stating  the 
consideration  to  be  forbearance  to  sue  for  a  reasonable  time. 

[S.  C.  16  L.  J.  Ex.  237.  Questioned,  Oldershaw  v.  King,  1857,  2  H.  &  N.  517. 
Held  overruled,  Coles  v.  Pack,  1869,  L.  R.  5  C.  P.  71  ;  IFpme  v.  Hughes,  1873, 
21  W.  R.  628.] 

The  declaration  stated,  that  one  J.  Leigh  made  his  promissory  note  in  writing, 
and  delivered  the  same  to  the  plaintiff,  and  thereby  promised  to  pay  to  the  plaintiff 
or  his  order  £200  for  value  received,  three  months  after  the  date  thereof,  which  period 
had  elapsed  before  the  making  of  the  promise  of  the  defendant  hereinafter  next  men- 
tioned ;  but  the  .said  J.  Leigh  did  not  pay  the  amount  of  the  said  note  when  the  same 
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became  due,  and  the  amount  of  the  said  promissory  note  being  wholly  unpaid  to 
the  plaiiitiiY,  and  the  said  note  being  then  in  the  plaintiffs  hands  overdue  and 
unpaid,  thereupon,  heretofore,  to  wit,  on  the  2nd  of  November,  1844,  in  considera- 
tion of  the  premises,  and  that  the  plaintiff,  at  the  request  of  the  defendant,  would 
hold  over  the  said  promissory  note,  and  vvould  forbear  and  give  time  to  the  said 
J.  Leigh  for  the  payment  of  the  said  monies  in  [75]  and  by  the  said  promissory  note 
payable,  to  wit,  for  a  reasonable  time  then  next  following,  the  defendant  then 
guaranteed  and  promised  the  plaintiff  to  be  answerable  to  him,  the  plaintiff,  for  the 
payment  of  the  said  monies  due  and  payable  upon  and  by  virtue  of  the  said  promissory 
note,  and  to  pay  him  the  same,  in  case  the  said  J.  Leigh  should  make  default  in 
paying  the  same.  Averment,  that  although  more  than  a  reasonable  time  for  the 
plaintiff's  forbearing  and  holding  over  the  said  note  had  elapsed  before  the  com- 
mencement of  this  suit,  and  although  the  plaintiff,  confiding  in  the  promise  of  the 
defendant,  did  then,  to  wit,  on  &c.,  hold  over  the  promissory  note,  and  forbear  and 
wive  time  to  J.  Leigh  for  the  payment  of  the  said  sum  of  money,  and  hath  thence, 
and  for  more  than  a  reasonable  time  in  that  behalf,  to  wit,  from  thence  hitherto, 
held  over  the  said  note,  and  forborne  and  given  time  for  payment  of  the  said 
note :  yet  J.  Leigh  hath  not  paid  the  monies  in  and  by  the  said  promissory  note  due 
and  payable,  whereof  the  defendant  had  notice,  and  was  requested  by  the  plaintift'  to 
pay  him,  but  the  defendant  hath  not  paid  the  same  or  any  part  thereof. 

Plea,  non  assumpsit. 

At  the  trial,  before  Rolfe,  C.  B.,  at  the  Middlesex  sittings  in  last  Hilary  Term, 
the  following  facts  appeared  : — In  July,  1844,  the  plaintiff  agreed  to  discount  a  pro- 
missory note  for  £200  for  J.  Leigh,  if  the  defendant  would  guarantee  payment  of  the 
same  when  due;  the  defendant  having  agreed  to  do  .so,  the  note  set  out  in  the  declara- 
tion was  made,  upon  the  back  of  which  the  defendant  wrote  the  following  words — 
"  I  do  hereby  guarantee  the  payment  of  the  within  promissory  note  by  James  Leigh, 
the  maker,  for  the  2nd  day  of  November  next.— John  Pink."  The  note  became  due 
on  the  2nd  of  November,  and  was  dishonoured,  and  whilst  the  plaintiff  was  the  holder 
of  it,  the  defendant  signed  the  following  memorandum,  addressed  to  the  plaintiff': — 

[76]  "  Blomfield  Road,  Maida  Hill, 

"Nov.  2,  1844. 

"  I  request  you  vrill  hold  over  the  promissory  note  in  your  favour,  of  Mr.  James 
Leigh,  dated  31st  July,  1844,  for  £200  at  three  months,  and  in  consideration  of  your 
so  doing,  I  undertake  to  continue  in  all  respects  my  guarantee  of  the  same. — I  am, 
Sir,  yours  truly,  '  "  John  Pink. 

"  Mr.  A.  Semple,  jun." 

It  was  objected,  on  the  part  of  the  defendant,  that  there  v?as  no  evidence  of  the 
guarantee  set  out  in  the  declaration,  and  that  the  plaintiff  ought  to  be  nonsuited. 
The  learned  judge  was  of  that  opinion,  and  directed  a  nonsuit,  reserving  liberty  to 
the  plaintiff  to  move  to  enter  a  verdict  for  the  amount  of  the  note. 

Miller  having  obtained  a  rule  nisi  accordingly. 

Ogle  shewed  cause.  The  plaintiff  was  properly  nonsuited.  The  plea  of  non 
assumpsit  puts  in  issue  not  only  the  promise,  but  also  the  consideration  on  which  it  is 
founded.  The  consideration  stated  in  this  declaration  is  forbearance  for  a  reasonable 
time,  but  there  was  no  evidence  of  such  consideration.  The  memorandum  of  the 
2nd  of  November  mentions  no  time  for  which  the  plaintiff  was  to  hold  over  the  note, 
and  the  pleader  is  not  warranted  in  treating  it  as  a  contract  to  forbear  for  a  reason- 
able time.  Even  if  the  memorandum  be  read  together  with  the  indorsement  on  the 
back  of  the  note,  the  two  documents  will  not  support  the  declaration,  for  the  latter  is 
merelj'  an  undertaking  to  pay  the  note  when  due,  and  the  former  an  agreement  to 
continue  a  guarantee,  not  founded  on  any  consideration.  Mere  forbearance  is  not  a 
sufficient  consideration  to  support  a  promise  to  pay  the  debt  of  another  ;  but  there 
must  be  a  forbearance  for  a  certain  or  reasonable  [77]  time.  Chitty  on  "  Contracts," 
p.  30  :  Cole  v.  Di/er  (1  C.  &  J.  461).  The  law  will  not  imply  any  such  consideration 
from  the  terms  of  these  instruments. 

Miller,  in  support  of  the  rule.  1  he  memorandum  of  the  2nd  of  November 
supports  the  declaration.     It  is  a  rule  of  law,  that  where  no  time  is  mentioned  in  a 
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contract,  the  law  implies  a  reasonable  time.  Where  a  party  undertakes  to  deduce 
title  to  an  estate,  he  has  a  reasonable  time  for  that  purpose.  [Alderson,  B.  Making 
out  a  title  is  an  act  which  necessarily  requires  some  time  ;  but  suppose,  in  this  case, 
the  plaintiff  had  brought  his  action  the  next  minute,  would  that  be  a  forbearance  1 
In  a  case  like  the  present,  what  definite  idea  can  you  attach  to  forbearance  for  a 
reasonable  time  1  The  meaning  of  the  words  may  depend  upon  the  character  of  the 
party — whether  he  is  litigious,  or  whether  he  is  mild  and  somnolent.  It  will  be 
found  that  the  cases  in  which  the  law  implies  a  reasonable  time,  are  those  in  which  the 
particular  act  requires  some  time  to  do  it.  Rolfe,  B.  The  declaration  seems  to  be 
bad.     Alderson,  B.     The  guarantee  itself  is  defective.] 

Per  Curiam,  (i)     The  rule  must  be  discharged. 

Rule  discharged. 

[78]  Lansdale  v.  Clarke  and  Another.  June  7,  1847. — The  replication  de 
injuria  is  good  to  a  plea  which  sets  up  a  defence  under  the  Tippling  Act, 
24  Geo.  2,  c.  40,  s.  12. 

[S.  C.  5  D.  &  L.  9.5 ;  16  L.  J.  Ex.  246.] 

Debt  for  goods  sold  and  delivered,  and  on  an  account  stated.  Second  plea ;  And 
for  a  further  plea,  as  to  the  sum  of  111.  18s.  6d.,  parcel  of  the  monies  in  the  first 
count  of  the  declaration  mentioned,  and  as  to  the  sum  of  111.  18s.  6d.,  parcel  of  the 
monies  in  the  last  count  mentioned,  the  defendants  say,  that  the  said  sum  of 
111.  18s.  6d.,  so  found  to  be  due  to  the  plaintifl'  on  an  account  stated,  as  in  the  said 
last  count  mentioned,  is  the  same  sum  of  111.  18s.  6d.,  parcel  of  the  said  sum  of  money 
in  the  said  first  count  mentioned,  and  that  the  said  two  sums  of  111.  18s.  6d.  each  are 
one  and  the  same  debt  of  111.  18s.  6d.,  and  not  other  or  different  debts  of  111.  ISs.  6d. ; 
and  that  the  said  account  stated  was  stated  of  and  concerning,  and  included,  the  said 
sum  in  the  first  count  mentioned,  and  no  other  sum  or  cause  of  action  whatever  ;  and 
the  defendants  further  say,  as  to  the  causes  of  action  in  the  introductory  part  of  this 
plea  mentioned,  as  to  the  said  sum  of  111.  18s.  6d.,  that  the  said  sum  of  111.  18s.  6d. 
was  and  is  a  certain  sum  or  demand  claimed  by  the  plaintiff  from  the  said  defendants, 
for  and  in  respect  of  certain  spirituous  liquors  by  him  the  plaintiff  supplied  to  the 
defendants  at  divers  days  and  times  between  Ac,  and  not  a  debt  or  demand  for  or  in 
respect  of  any  other  or  different  matter,  and  that  no  part  of  the  said  sum  or  demand 
of  111.  18s.  (id.,  as  last  aforesaid,  hath  been  or  was  bona  fide  contracted  by  the 
defendants  at  any  one  time,  to  the  amount  of  20s.  or  upwards.     Verification. 

Eeplieation,  de  injuria. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  in  absolute  bar  and 
extinguishment  of  the  rights  of  action  to  which  it  is  pleaded,  and  shews  that  the 
plaintiff  never  had  any  right  to  sue  as  to  these  rights  of  action,  and  that  it  is  not 
in  excuse ;  and  that,  therefore,  the  replication  de  injuria  is  improper.  Joinder  in 
demurrer. 

[79]  Hawkins,  in  support  of  the  demurrer.  This  plea  is  framed  under  the  1 2th 
sect,  of  the  24  Geo.  2,  c.  40,  by  which  it  is  enacted,  that  "  no  person  or  persons  what- 
soever shall  be  entitled  unto,  or  maintain  any  cause,  action,  or  suit  for,  or  recover 
either  in  law  or  equity,  any  sum  or  sums  of  money,  debt  or  demands  whatsoever,  for 
or  on  account  of  any  spirituous  liquors,  unless  such  debt  shall  have  really  been  and 
bona  fide  contracted,  at  one  time,  to  the  amount  of  twenty  shillings  or  upwards." 
By  this  section  of  the  act,  the  sale  of  spirituous  liquors  is  absolutely  prohibited,  where 
the  amount  supplied  at  any  one  time  is  not  of  the  value  of  twenty  shillings.  Abbott,  C.  J., 
in  Biirmjeat  v.  Hutchinson  (5  B.  &  Aid.  241),  in  delivering  the  judgment  of  the  Court, 
said,  "  The  words  of  the  act  are  free  from  doubt ;  they  contain  a  general  and  absolute 
prohibition  of  the  sale  of  spirits,  unless  delivered  in  quantities  amounting  to  more 
than  twenty  shillings  in  value  at  one  time.  We  are,  however,  desired  to  narrow  the 
construction,  by  introducing  the  qualifications  of  a  sale  to  the  consumer  himself,  and 
by  confining  it  to  the  case  wheie  the  spirits  have  been  sold  alone.  But  it  would  be 
a  great  evil  to  introduce  such  qualifications  ;  and  I  think,  if  we  did  so,  we  should 
defeat  the  intention  of  the  legislature."     That  case  was  referred  to  by  Denman,  C.  J., 

(b)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
Ex.  Div.  X.— 2 
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in  delivering  judgment  in  the  ease  of  Hnghes  v.  Done  (1  Q.  B.  294),  where  he  say.s, 
"We  all  agree  to  this  construction,  and  think  we  ought  to  adopt  it."  The  plea, 
therefore,  does  not  confess  that  any  debt  was  ever  due  from  the  defendants  to  the 
plaintifl";'  it  states  that  the  goods  were  supplied,  yet  it  shews  that  the  defendants  were 
never  indebted  for  them.  "The  plea,  in  effect,  amounts  to  the  general  issue,  although 
it  does  not  in  form.  [Alderson,  B.  This  is  a  good  plea  in  confession  and  avoidance, 
and  the  defence  could  not  be  given  in  evidence  under  the  general  issue ;  illegality  of 
consideration  must  be  pleaded.  This  is  a  contract  in  form,  though  not  in  substance. 
Piatt,  B.  [80]  The  words  of  the  act  are,  that  "no  person  or  persons  shall  be 
entitled  unto,  or  maintain  any  cause,  action,  or  suit  for,  or  recover  either  in  law  or 
equity,  any  sum  or  sums  of  money,  debt  or  demands  whatsoever,  for  or  on  account  of 
any  spirituous  liquors,  unless  such  debt,"  &c.]  In  Felly  v.  Hose  (12  M.  &  W.  43.5), 
which  was  an  action  of  debt  to  recover  certain  duties  imposed  by  the  Eamsgate 
Harbour  Act  (32  Geo.  3,  c.  Ixxiv.),  the  defendant  pleaded  a  plea,  which  brought  him 
within  the  exempting  clause ;  and  it  was  held,  that  the  replication  de  injuria  was 
improper,  as  the  plea  amounted  to  a  denial  that  any  debt  became  due  from  the 
defendant,  and  was  not  in  excuse,  but  in  fact,  that  it  amounted  to  the  general  issue. 
Here,  for  the  same  reason,  the  plea  in  effect  amounts  to  the  general  issue,  and  the 
replication  de  injuria  is  improper. 

Cowling,  contri,  was  not  called  upon  by  the  Court. 

Pollock,  C.  B.  I  am  of  opinion  that  the  replication  de  injuria,  in  the  present 
case,  is  proper.  The  plea  sets  up  illegality  in  the  transaction,  and  I  think  that  in 
such  case  this  form  of  replication  is  good,  and  that  this  is  in  accordance  with  the  opinion 
expressed  by  this  Court  in  Cmtper  v.  Garbetf  (13  M.  &  W.  33).  Although  the  facts 
stated  in  the  plea  render  the  contract  not  binding,  and  so  amount  to  a  denial  that 
there  was  any  binding  contract,  they  admit  a  contract  in  fact,  and  excuse  its 
performance.     I  am  therefore  of  opinion  that  the  replication  is  good. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[81]  Carter  v.  Wormald.  June  7,  1847. — To  an  action  by  indorsee  against  maker 
of  a  promissory  note,  the  defendant  pleaded,  that  the  note  was  made  by  himself 
and  one  A.  B.,  his  partner,  and  that,  whilst  the  plaintiff  held  the  note,  the 
defendant  and  A.  B.  delivered  to  the  plaintiff  nineteen  signed  bills  of  costs,  &c., 
which  were  referred  to  taxation ;  that  it  was  agreed  that  the  balance  found  to  be 
due  from  the  plaintiff  to  the  defendant  and  A.  B.  should  be  applied  in  part  pay- 
ment of  the  note,  and  that  the  balance  of  the  note,  with  interest,  should  be  secured 
by  a  judgment,  payable  at  certain  periods,  which  had  elapsed  before  the  com- 
mencement of  the  suit ;  that  the  taxation  had  not  been  completed,  and  that  the 
balance  was  not  ascertained  ;  that  the  defendant  and  A.  B.  had  always  been  ready 
and  willing  to  apply  the  balance  due  to  the  defendant  towards  the  payment  of 
the  note,  and  to  secure  the  balance  due  on  the  note  by  a  judgment,  in  accordance 
with  the  agreement : — Held,  that  the  plea  was  bad  on  general  demurrer. 

[S.  C.  5  D.  &  L.  131 ;  16  L.  J.  Ex.  231.] 

Assumpsit.  The  first  count  of  the  declaration  was  by  indorsee  against  maker  of  a 
promissory  note  for  5221.  10s.,  made  by  the  defendant  on  the  29th  day  of  September, 
1840,  and  payable  two  months  after  date.  Plea,  that  the  said  promissory  note  in 
the  said  first  count  mentioned  was  made  by  the  defendant  and  one  E.  G.  Edwards, 
and  not  by  any  other  person  or  persons  whatever ;  and  that  heretofore  and  after  the 
making  of  the  said  promissory  note,  and  after  the  indorsement  thereof  to  the  plaintiff, 
as  in  the  said  first  count  mentioned,  and  whilst  the  plaintifl'  held  the  same  as  such 
indorsee  as  aforesaid,  to  wit,  on  &c.,  the  defendant  and  the  said  E.  G.  Edwards,  who 
had  been  and  then  was  the  partner  of  him  the  defendant,  in  the  profession  and  practice 
of  an  attorney  and  solicitor,  which  he  the  defendant  during  that  time  and  then  exercised 
and  carried  on,  according  to  the  form  of  the  statute  in  that  case  made  and  provided, 
delivered  to  the  plaintifl'  nineteen  signed  bills  of  fees,  charges,  and  disbursements,  of 
them  the  defendant  and  the  said  R.  G.  Edwards,  in  a  certain  cause,  being  the  cause 
hereinafter  next  mentioned,  and  other  causes  and  matters,  and  thereupon  afterwards, 
and  after  the  said  delivery  of  the  said  signed  bills,  and  every  of  them,  and  after  the 
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said  indorsement  of  the  said  promissory  note  to  the  plaintiff,  and  whilst  the  plaintiff 
held  such  promissory  note  as  indorsee  as  aforesaid,  and  after  the  said  promissory  note 
was  due  and  payable  according  to  the  tenor  and  effect  thereof,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  by  a  certain  oi'der  then  made  by  the  Hon.  Mr, 
Justice  Williams,  then  being  one  of  the  justices  of  Her  Majesty's  Court  of  [82]  Queen's 
Bench,  in  a  certain  action  then  depending  in  the  same  court,  wherein  the  plaintiff 
herein  was  plaintiff,  and  one  James  Hieron  was  defendant,  and  which  order  bore  date, 
to  wit,  the  day  and  year  last  aforesaid,  upon  the  hearing  of  the  attornies  or  agents  on 
both  sides,  it  was  ordered,  that  the  said  nineteen  signed  bills  of  fees,  charges,  and 
disbursements,  should  be  referred  to  the  Master  to  be  taxed  (Mr.  John  Brooks  having 
undertaken  to  pay  what  upon  such  taxation  might  appear  to  be  due),  that  the  said 
defendant  and  the  said  E.  G.  Edwards  should  give  credit  for  all  sums  of  money  by 
them  received  from  or  on  account  of  the  plaintiff,  and  also  for  rent  then  due  to  the 
plaintiff  and  for  all  sums  of  money  properly  paid  by  the  plaintiff  to  Mr.  John  Brooks, 
on  account  of  some  of  the  said  bills  of  costs,  and  that  the  defendant  and  the  said 
E.  G.  Edwards  should  refund  what  (if  any  thing)  they  might  on  such  taxation  appear 
to  have  been  overpaid  ;  and  by  consent  it  was  thereby  further  ordered,  that,  upon 
payment  by  the  said  John  Brooks,  or  refunding  by  the  defendant  and  the  said  R.  G. 
Edwards  (as  the  case  might  be),  the  defendant  and  the  said  R.  G.  Edwards  should 
deliver  up  to  the  plaintiff  all  deeds,  books,  papers,  and  writings,  in  their  possession, 
custody,  or  power,  belonging  to  the  said  plaintiff;  and  the  defendant  further  .saith, 
that  the  said  Mr.  John  Brooks  then  gave  the  said  undertaking  for  and  on  behalf  of 
the  plaintiff,  and  at  his  request  and  for  his  benefit,  and  that  afterwards,  and  after 
the  date  and  making  of  the  said  order,  and  whilst  the  plaintiff  held  such  promissory 
note  as  such  indorsee  thereof  as  aforesaid,  and  before  the  commencement  of  this  suit, 
to  wit,  on  &c.,  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant  and  the 
said  E.  G.  Edwards,  that  the  balance  (if  any)  found  due  from  the  plaintiff  to  them 
the  said  defendant  and  R.  G.  Edwards,  upon  the  taxation  of  the  costs  under  the  said 
order,  should  be  applied  in  part  payment  of  the  said  promissory  note,  and  that  the 
balance  of  the  said  promissory  note,  with  interest,  should  be  secured  by  a  judgment,  for 
[83]  £50  and  interest  thereon,  payable  on  the  20th  day  of  November  then  next  (and 
which  elapsed  before  the  commencement  of  this  suit),  and  a  moiety  of  the  balance  and 
interest  on  the  2-l:th  day  of  March,  1842  (and  which  elapsed  before  the  commencement 
of  this  suit),  and  the  remainder,  with  interest,  on  the  2-4th  day  of  June,  1842  (which 
had  also  elapsed  before  the  commencement  of  this  suit) ;  and  the  defendant  further 
saith,  that  the  aforesaid  taxation  of  the  costs  under  the  said  order  was  afterwards,  and 
after  the  making  of  the  said  agreement,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  8th  day  of  April,  1841,  and  on  divers  other  days  and  times  between  that 
day  and  the  commencement  of  this  suit,  proceeded  with  in  pursuance  of  the  said  order, 
and  such  taxation  at  the  commencement  of  this  suit  was,  without  the  default  or  laches 
of  the  defendant  and  the  said  E.  G.  Edwards,  or  either  of  them,  and  still  is,  pending 
and  incomplete,  and  no  allocatur  was  at  the  commencement  of  this  suit  given  upon 
such  taxation,  nor  has  yet  been  given  thereupon  or  thereunder,  nor  had  it  at  the  com- 
mencement of  this  suit  nor  has  it  hitherto  been  discovered  or  ascertained,  or  signified 
in  any  way  whatsoever,  whether  any  or  what  balance  was  or  is  due  from  the  plaintiff  to 
the  said  defendant  and  E.  G.  Edwards  upon  the  taxation  of  the  aforesaid  costs  under  the 
aforesaid  order,  in  respect  of  the  said  nineteen  bills  of  fees,  charges,  and  disbursements, 
or  any  of  them,  or  in  respect  of  the  charges  and  items  contained  in  them,  or  any  or 
either  of  them ;  and  the  defendant  further  saith,  that  the  defendant  and  the  said 
E.  G.  Edwards  respectively,  always  from  the  time  of  the  date  and  making  of  the  said 
agreement  until  the  commencement  of  this  suit,  and  hitherto,  have  been,  and  were 
and  are  ready  and  willing  to  permit  and  allow  the  application  of  the  balance  (if  any) 
found  due  from  the  plaintiff  to  the  said  defendant  and  the  said  E.  G.  Edwards,  upon  the 
said  taxation  of  the  costs  aforesaid,  under  the  said  order,  in  and  towards  payment  of 
the  said  [84]  promissory  note,  and  the  amount  thereof,  with  interest,  as  aforesaid  ;  and 
that  defendant  and  the  said  R.  G.  Edwards  respectively,  always  from  the  time  of 
the  making  of  the  said  agreement  until  the  said  20th  day  of  November,  in  the  said 
agi'eement  mentioned,  were  ready  and  willing,  upon  the  said  taxation  being  completed, 
to  secure  the  full  amount  or  the  balance  of  the  said  promissory  note,  with  interest  as 
aforesaid,  by  a  judgment,  payable  as  in  the  said  agreement  mentioned,  according  as, 
on  such  taxation  being  completed,  a  balance  should  or  should  not  appear  to  be  due 
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from  the  plaintiff  as  aforesaid  ;  and  that  defendant  and  the  said  K.  ti.  Edwaids 
respectively,  always  from  the  said  20th  day  of  November,  in  the  said  agreement 
mentioned,  until  the  24th  day  of  March,  in  the  said  agreement  also  mentionc'l,  were 
readv  and  willing,  upon  the  said  taxation  being  completed,  to  secure  the  full  amount 
or  tlie  balance  of  the  said  promissory  note,  with  interest  as  aforesaid,  according  as,  on 
the  said  taxation  being  completed,  a  balance  should  or  should  not  appear  to  be  due 
from  the  plaintiff  as  aforesaid,  by  a  judgment,  for  X50  and  interest  thereon,  payable 
immediately,  and  a  moiety  of  the  balance,  and  interest  thereon,  on  the  said  2-ith  day 
of  March,  in  the  said  agreement  mentioned,  and  the  remainder,  with  interest,  on  the 
24th  of  June,  in  the  said  agreement  also  mentioned  ;  and  that  the  defendant  and  the 
said  R.  G.  Edwards  respectively,  always  from  the  said  24th  day  of  March,  in  the  said 
agreement  mentioned,  until  the  24th  day  of  June,  in  the  said  agreement  also  mentioned, 
were  ready  and  willing,  upon  the  said  taxation  being  completed,  to  secure  the  full 
amount  or  the  balance  of  the  said  promissory  note,  with  interest  as  aforesaid,  according 
as  on  the  said  taxation  being  completed,  a  balance  should  or  should  not  appear  to  be 
due  from  the  plaintiff'  as  aforesaid,  by  a  judgment  for  £50,  and  interest  thereon,  and 
a  moiety  of  the  balance,  and  interest  thereon,  payable  immediately,  and  the  remainder, 
with  interest,  on  the  24th  day  of  June,  in  the  said  agreement  [85]  mentioned  ;  and  that 
defendant  and  the  said  E.  G.  Edwards  always  from  the  said  24th  day  of  June,  in  the  said 
agreement  mentioned,  until  the  commencement  of  this  suit,  and  hitherto  have  been,  and 
■were  and  are,  ready  and  willing,  upon  the  said  taxation  being  completed,  to  secure  the 
full  amount  or  the  balance  of  the  said  promissory  note,  with  interest  as  aforesaid,  accord- 
in"  as,  on  such  taxation  being  completed,  a  balance  should  or  should  not  appear  to  be  due 
to  the  said  plaintiff  as  aforesaid,  by  a  judgment  for  the  full  and  whole  amount  thereof, 
payable  immediately  ;  and  that  defendant  and  the  said  K.  G.  Jldwards  have  respectively 
always,  from  the  making  of  the  said  agreement  until  the  commencement  of  this  suit, 
and  hitherto,  been  ready  and  willing  in  all  things  on  their  part  and  behalf  to  perform 
and  fulfil,  and  have  in  all  things  on  their  part  and  behalf  perfoi-med  and  fulfilled,  the 
said  agreement,  of  all  which  the  plaintiff  during  all  that  time  had  notice.     Verification. 

To  this  plea  there  was  a  general  demuirer,  on  the  ground  that  the  matters  therein 
alleged  amounted  to  an  accord  only,  without  satisfaction,  and  that  it  confessed  the 
cause  of  action  in  the  first  count,  without  shewing  any  thing  in  avoidance  of  it. 

Butt,  in  support  of  the  demurrer.  The  plea  is  bad.  If  it  is  to  be  taken  as  a  plea 
of  accord  and  satisfaction,  it  is  no  answer,  as  it  is  mere  accord  without  satisfaction, 
being  only  in  part  executed.  If  the  agreement  was  by  way  of  satisfaction,  it  should 
have  been  pleaded  to  have  been  given  and  received  as  such.  The  allegation  of  readiness 
and  willingness  does  not  help  the  plea,  for  that  is  not  sufficient,  and  performance  cannot 
be  excused.  In  Comyns'  Digest,  tit.  "  Accord,"  B.  4,  the  rule  is  thus  laid  down  : — 
"  So,  an  accord  must  be  executed,  otherwise  there  will  be  no  remedy  for  a  non-perform- 
ance ;  and  therefore  an  accord  to  pay  money  in  satisfaction  is  not  good,  if  he  only 
shews  that  he  [86]  is  ready  to  pay ;  but  he  ought  to  say  that  he  has  paid  it :  1  Rol. 
129,  1.  25;  R.  1,  Leo.  19.  Neither  is  part  performance  sufficient."  Thus  again,  in 
Comyns'  Digest,  B.  3 : — "So  if  he  does  not  shew  it  to  be  perfectly  executed,  R.  Dy. 
75  b. ;  356  a. ;  PI.  Com.  5  ;  9  Co.  79  b.  2.  As,  if  an  accord  be  to  do  two  things,  and 
he  shews  only  one  of  them  performed :  1  Rol.  129,  1.  12  ;  1  Rol.  471,  1.  10  ;  R.  Cro. 
Car.  193  ;  vide  Dyer,  356  a.  3.  So,  if  an  accord  was  to  pay  money  and  an  attorney's 
bill,  and  he  shews  that  he  had  paid  the  money,  and  was  ready  to  pay  the  bill,  but 
never  had  it:  R.  Ray.  203  ;  1  Mod.  69  ;  2  Keb.  690.  4.  To  pay  money,  and  to  give 
counsel  on  request,  and  that  he  was  not  requested  :  Bro.  Accord.  7."  And  an  accord 
should  be  executed  before  the  commencement  of  the  suit  (Com.  Dig.,  Accord,  (B.  4),  5). 
He  was  then  stopped  by  the  Court. 

Atherton,  contiii.  The  plea  is  good.  The  agreement  set  up  by  the  plea  is  not  an 
accord  within  the  rule  which  requires  satisfaction  to  make  the  plea  a  good  plea  in  bar. 
An  accord,  that  is,  an  agreement,  within  this  rule,  must,  by  its  terms,  stipulate  for 
satisfaction  :  and  such  an  agreement  unexecuted,  without  doubt,  could  not  be  pleaded. 
All  the  examples  given  in  Comyns'  Digest  in  illustration  of  this  rule  support  this  view. 
In  every  instance,  the  accord,  if  carried  out,  would  terminate  in  satisfaction.  It  is, 
however,  contended  that  the  agreement  here  pleaded  is  founded  on  a  good  considera- 
tion, which  is  violated  by  bringing  the  present  action.  The  plea,  therefore,  is  good 
in  bar,  not  by  way  of  satisfaction,  l)ut  in  suspension  of  the  suit.  Com.  Dig.  Accord, 
(B.  4),  5;   Allen  v.  H arris  (I  Ld.  Raym.  122).     The  plea  discloses  a  good "considera- 
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tion,  as  it  must  have  been  contemplated  by  the  parties  that  the  taxation  would  be 
completed,  the  plea  therefore  is  a  good  plea  in  bar.  It  is  an  agreement  which  does 
by  necessary  implication  suspend  the  remedy,  [87]  and  goes  in  bar  of  the  action.  The 
plea  is  good  in  form,  and  shews  that  the  action  has  been  brought  too  soon.  In 
Stracy  v.  The  Bank  of  England  (6  Bing.  754),  certain  stock  of  the  plaintiffs  was  trans- 
ferred under  a  forged  power  of  attorney.  The  Bank  of  England  offered  to  replace  the 
stock,  if  the  plaintiffs  would  first  prove  the  amount  under  a  commission  of  bankruptcy 
issued  against  a  firm  in  which  the  forger  of  the  power  had  been  a  partner ;  after  this 
offer,  the  plaintiffs  received  a  dividend,  and  engaged  to  tender  a  proof  of  their  demand 
under  the  commission  of  bankruptcy  ;  and  it  was  there  held,  that  the  plaintiff's  could 
not  sue  the  Bank  in  respect  of  the  stock,  till  they  had  fulfilled  their  engagement  to 
tender  the  proof  under  the  commission  of  bankruptcy.  In  that  case  it  was  held  that 
the  defence  to  the  action  was  good,  first,  on  the  ground  that  the  action  was  brought 
against  good  faith,  and  secondly,  that  the  defendants  had  a  right  to  avail  themselves 
of  the  agreement  to  prevent  circuity  of  action.  [Aldersou,  B.  There  the  act  was  to 
have  been  done  by  the  plaintiffs.]  The  case  of  Tatlock  v.  Smith  (6  Bing.  339)  is  of  a 
similar  nature.  Simon  v.  Uoijd  (2  C.  M.  &  R.  1S7)  was  an  action  for  goods  sold  &c. 
The  defendant  pleaded,  as  to  91.  l-5s.  9id  ,  that,  after  the  making  of  the  promise,  and 
before  the  commencement  of  the  suit,  the  defendant,  at  the  plaintiff's  request,  drew 
upon  a  piece  of  paper  having  a  bill  of  exchange  stamp  upon  it  of  Is  6d.,  an  instrument 
purporting  to  be  a  bill  of  exchange,  without  a  drawer's  name  thereto,  whereby  the 
defendant  was  required  to  pay  to  such  person  or  his  order,  who  should  place  his  name 
thereto  as  drawer,  £'2Q  two  months  afterdate,  as  for  value  received  ;  which  instrument 
the  plaintiff"  requested  the  defendant  to  accept  towards  payment  and  satisfaction  of 
the  said  sum  of  91.  1.5s.  9^d.,  and  for  the  plaintiff's  accommodation  as  to  the  lest ;  and 
which  the  defendant  accepted  accordingly,  and  delivered  to  the  plaintiff,  and  thereby 
[88]  became  liable  to  the  plaintift",  or  to  such  person  as  should  place  his  name  thereto 
as  drawer,  or  his  order,  the  sum  of  £20,  viz  towards  payment  of  the  sum  of  91.  1.5s.  9  Jd., 
and  for  the  plaintiff's  accommodation  as  to  the  rest;  and  that  the  plaintiff  accepted 
and  received  the  bill  in  satisfaction  of  the  sum  of  91.  15s.  9id.,  and  which  bill  was  not 
due  at  the  commencement  of  the  suit.  It  was  held,  on  demurrer  to  the  replication, 
that  as  the  bill  remained  unnegotiated  in  the  hands  of  the  plaintiff  without  any 
drawer's  name  to  it,  and  unpaid,  under  the  circumstances  alleged  in  the  plea,  the 
plaintifl''s  right  to  sue  on  the  original  debt  was  suspended,  until  the  expiration  of  two 
months  and  of  the  instrument's  becoming  due,  and  being  dishonoured.  Parke,  B., 
there  says,  "The  defendant,  by  putting  his  name  to  this  paper  as  the  acceptor,  entered 
into  a  promise  to  pay  the  bill,  which  he  cannot  now  get  rid  of,  and  gave  an  irrevocable 
authority  to  put  to  it  the  name  of  any  person  as  a  drawer,  by  which  he  has  rendered 
himself  liable  for  the  amount.  That  is  a  valuable  consideration  for  an  agreement  by 
the  plaintiff'  that  his  right  to  sue  should  be  suspended.  It  is,  in  effect,  an  agreement 
not  to  sue  for  a  certain  time,  in  consideration  of  receiving  an  authority  to  use  the 
defendant's  name  for  a  certain  amount,  during  the  period  of  two  months."  [Alderson,  B. 
Granting  that  it  is  a  good  agreement  to  suspend  the  remedy,  the  question  is,  whether 
the  lapse  of  time  has  not  made  the  performance  of  it  impossible.  The  judgment 
cannot  be  signed  now.]  The  defendant  has  always  been  ready  and  willing  to  perform 
his  part  of  the  agreement. 

Per  Curiam.     The  plea  is  bad,  and  there  must  be  judgment  for  the  plaintiff". 

Judgment  for  the  plaintiff,  (a) 


[89]  BorsFiELD  V.  Edge.  June  8,  1847. — To  a  declaration  containing  a  count  by 
indorsee  against  indorser  of  a  bill  of  exchange,  and  a  count  on  an  account  stated, 
the  defendant,  who  was  under  terms  of  pleading  issuably,  pleaded  thus: — "And 
the  defendant,  by  &c.,  says,  that  he  did  not  indorse  the  said  bill  in  manner  and 
form  as  in  the  first  count  mentioned  ;  and  as  to  the  last  count,  that  he  did  not 
promise."     The  plaintiff  having  signed  judgment,  on  the  ground  that  the  first 

(a)  See  fj-ifford  v.  Whittaker,  6  Q.  B.  249;  ariffiths  v.  Oicen,  13  M.  &  W.  58  ;  Bailie 
V.  Moore,  8  Q.  B.  489 ;  Bayley  v.  Homan,  3  Bing.  N.  C.  920 ;  Harris  v.  Reynolds. 
7  Q.  B.  71. 
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plea  ill  terms  applied  to  the  whole  declaration,  and  was  therefore  non-issuable,  the 
Court  set  aside  the  judgment  for  irregularity. 

[S.  C.  5  D.  &  L.  99 ;  17  L.  J.  Ex.  169.] 

This  was  a  rule  calling  on  the  plaintifY  to  shew  cause  why  the  interlocutory  judg- 
ment signed  herein  should  not  be  set  aside  for  irregularity.  The  declaration  contained 
a  count  by  indorsee  against  indorser  of  a  bill  of  exchange,  and  also  a  count  for  money 
due  on  an  account  stated.  The  defendant,  who  was  under  terms  of  pleading  issuably, 
pleaded  as  follows: — "And  the  said  defendant  by  his  attorney  says,   that 

he  the  defendant  did  not  indorse  the  said  bill,  in  manner  and  form  as  in  the  said  first 
count  mentioned.  And  as  to  the  last  count  of  the  said  declaration,  the  defendant  says, 
that  he  did  not  promise  in  manner  and  form,"  &c.  The  plaintiff"  signed  judgment,  on 
the  ground  that  the  first  plea  was  a  plea  to  the  whole  declaration,  and  therefore  non- 
issuable.    The  present  rule  having  been  obtained  to  set  aside  that  judgment. 

Prentice  shewed  cause.  The  first  plea,  not  being  in  terms  confined  to  the  first 
count,  must  be  taken  as  pleaded  to  the  whole  declaration  :  Putney  v.  Sicann  (2  M.  & 
W.  72).  But  the  plea  aflfords  no  answer  to  the  last  count,  and  would  be  bad  on  special 
demurrer.  A  plea  in  form  pleaded  to  the  whole  declaration,  but  applicable  to  one 
count  only,  is  not  a  plea  upon  which  the  plaintiff  could  join  issue,  and  go  to  trial  upon 
the  merits :  I'armtt  v.  Goddard  (9  M.  &  W.  458 ;  1  Dowl.  P.  C,  N.  S.,  874).  A 
defendant,  under  terms  of  pleading  issuably,  is  bound  to  plead  honestly  to  the  whole 
declaration,  and  not  so  as  to  invite  a  demurrer,  Hughes  v.  Poole  (6  Scott,  N.  E.  959) ; 
and  if  he  plead  "  never  indebted  "  to  a  declaration  containing  a  count  on  a  bill  of 
exchange,  and  also  a  count  for  goods  sold,  the  plaintifif  may  treat  the  plea  as  a  nullity, 
and  sign  judgment :  Seiccll  v.  Dale  (8  Dowl.  P.  C.  309).  These  [90]  pleas  are  also 
objectionable,  for  not  being  in  conformity  with  the  rule  to  plead  several  matters,  by 
which  the  defendant  was  allowed  to  plead  to  the  first  count  only  the  plea  denying  the 
indorsement  of  the  bill. 

The  Attorney-General  and  Thompson,  contra.  The  rule  of  Court,  H.  T.,  4  Will.  4, 
pi.  9,  has  dispensed  with  the  formal  commencement  of  pleas ;  and  though  this  first 
plea  is  general  in  its  commencement,  yet  the  conclusion  of  it  shews  that  it  is  pleaded 
to  the  first  count  only,  for  it  traverses  the  indorsement  "in  manner  and  form  as  in  the 
first  count  mentioned."  In  Vcre  v.  Goldshorough  (1  Bing.  N.  C.  353)  it  was  held,  that 
the  informality  of  omitting  to  confine  each  plea  to  the  particular  count  to  which  it 
applied,  did  not  authorize  the  plaintift'  to  sign  judgment.  It  is  true,  that  in  that  case 
the  defendant  does  not  appear  to  have  been  under  terms  of  pleading  issuably ;  but  it 
is  submitted  that  makes  no  difTerence.  In  the  cases  cited  on  the  other  side,  it  will  be 
found,  that  unless  the  pleas  went  to  the  whole  declaration,  there  would  have  been 
part  of  the  declaration  unanswered,  and  upon  which  the  plaintiff  would  have  been 
entitled  to  sign  judgment.  Wodey  v.  Harrison  (3  Adol.  &  E.  669)  shews  that  the 
informality,  if  any,  in  the  plea  is  only  ground  of  special  demurrer. 

Per  Curiam. (c)  The  rule  must  be  absolute.  How  can  it  be  said  that  a  plea,  which 
is  only  bad  on  special  demurrer,  is  not  a  plea  to  the  merits'? 

Kule  absolute. 

[91]  The  Attorney-General  v.  Hitchcock.  June  8  and  10,  1847.— In  an  informa- 
tion under  the  revenue  laws,  a  witness,  who  had  given  material  evidence  as  to 
the  fact  in  issue,  was  asked,  on  cross-examination,  whether  he  had  not  said  that 
the  officers  of  the  Crown  had  offered  him  a  bribe  to  give  that  evidence.  He 
denied  that  he  had  ever  said  so : — Held,  that  evidence  was  inadmissible  to  shew 
that  he  had  made  such  a  statement. — Quasre,  as  to  the  extent  to  which  evidence 
is  admissible,  since  6  &  7  Vict.  c.  85,  for  the  purpose  of  aflecting  the  credit  of 
a  witness. 

[S.  C.  16  L.  J.  Ex.  259 ;  11  Jur.  478.     Explained,  li.  v.  Cargill,  [1913]  2  K.  B.  271.] 

This  was  an  information  at  the  suit  of  the  Attorney -General,  which  charged  the  defen- 
dant, a  maltster,  with  having  used  a  certain  cistern  for  making  malt,  without  having 
previously  entered  it,  as  required  by  the  statute  4  &  5  Will.  4,  c.  51,  s.  6. 

(c)  Pollock,  C.  B.,  Aldeison,  B. 
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At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  after  last  Easter  Term,  a  witness 
of  the  name  of  Spooner,  who  deposed  to  the  fact  of  the  cistern  having  been  used  by 
the  defendant,  was  asked,  on  cross-examination  by  the  defendant's  counsel,  whether 
he  had  not  said  that  the  officers  of  the  Crown  had  offered  him  X20  to  say  that  the 
cistern  had  been  used.  Spooner  denied  having  said  so,  and  thereupon  the  defendant's 
counsel  proposed  to  ask  another  witness  of  the  name  of  Cook,  whether  Spooner  had 
not  said  so.  The  Attorney-General  objected  to  this  question  and  the  Lord  Chief  Baron, 
being  of  opinion  that  the  question  was  irrelevant  to  the  issue,  and  that  it  also  tended 
to  raise  a  collateral  issue,  held  the  objection  good,  and  ruled  that  it  could  not  be  put. 

Bovill  obtained  a  rule  for  a  new  trial,  on  the  ground  that  this  evidence  was 
impioperlv  i-ejeeted,  and  cited  Meagoe  v.  Simmons  (3  C.  &  P.  75),  and  Yeuin's  case 
(2  Campb"  638,  (n)). 

The  Attorney-General  (J.  Wilde  with  him)  shewed  cause.  This  is  a  very  important 
question,  and  one  which  is  not  directly  affected  by  any  decided  cases  ;  for  such  as  are 
applicable  to  it,  which  are  mere  Nisi  Priiis  decisions,  cannot  be  said  to  lay  down  any 
definite  principle  or  fixed  rule  by  which  this  case  can  be  governed.  The  principle 
upon  which  it  must  depend  is  correctly  laid  down  in  Phillipps  on  Evidence,  where  it 
is  stated  that  "  it  is  a  general  [92]  rule  that  a  witness  cannot  be  cross-examined  as 
to  any  fact,  which,  if  admitted,  would  be  wholly  collateral,  and  wholly  irrelevant  to 
the  matters  in  issue,  for  the  purpose  of  contradicting  him  by  other  evidence,  and  in 
this  manner  to  discredit  his  testimony.  And  if  the  witness  answer  such  an  irrelevant 
question  before  it  is  disallowed  or  withdrawn,  evidence  cannot  afterwards  be  admitted 
to  contradict  his  testimony  on  the  collateral  matter.  The  point  for  consideration 
therefore  is,  what  question,  or  what  matter  is  wholly  irrelevant?"  (2  Phill.  on  Evid., 
9th  ed.,  p.  398).  This  is  the  correct  rule,  and  the  criterion  of  relevancy  depends, 
as  it  is  submitted,  upon  this, — Could  the  defendant  substantially  have  proved,  as 
a  part  of  his  own  case,  that  the  witness  had  said  what  was  imputed  to  him  by  the 
question?  In  the  consideration  of  this  question,  it  may  be  convenient  to  divide  the 
subject  into  the  three  following  heads : — First,  could  the  defendant  substantially  have 
proved  that  the  witness  had  been  bribed  ?  Secondly,  that  the  witness  had  been  offered 
a  bribe?  and  thirdly,  that  he  had  said  he  had  been  offered  a  bribe? — admitting  that 
the  use  of  the  cistern,  upon  which  the  offer  is  dependent,  is  material  evidence.  If  the 
first  or  second  of  these  questions  be  answered  in  the  negative,  the  answer  to  the  last 
must  necessarily  be  so  likewise,  although  the  decision  of  the  last  only  is  required.  It 
will,  however,  be  perhaps  advantageous,  as  a  preliminary  step,  to  consider  the  first 
of  these  three  divisions  of  the  subject,  as  the  reasons  connected  with  it  may  dispose 
of  the  question  before  the  Court.  Could  then  the  defendant  substantially  have 
proved  that  the  witness  had  been  bribed  ?  Now  the  reasons  upon  which  one  of  the 
questions  in  The  Queen's  case  was  answered  by  the  judges,  form  a  distinct  authority 
to  shew,  that  as  between  the  Crown  and  the  defendant,  there  can  be  no  rule  to  make 
such  evidence  admissible  for  the  purpose  of  disparaging  the  prosecution  (2  Brod.  &  B. 
305).  There  cannot  be  any  person  upon  whom  such '[93]  conduct  can  operate,  as 
this  is  not  a  civil  case,  in  which  the  acts  of  the  individual  party  are  binding  on  that 
party.  One  of  the  questions  put  by  the  House  of  Lords  to  the  judges  in  Tlie  Queen's 
case,  was  as  follows  :  "  If,  in  a  trial  on  an  indictment  for  a  capital  offence  or  any  crime, 
evidence  had  been  given,  upon  the  cross-examination  of  a  witness  examined  in  chief 
in  support  thereof,  from  which  it  appeared  that  A.  B.,  not  examined  as  a  witness, 
had  been  employed  by  the  party  preferring  the  indictment,  as  an  agent  to  procure 
and  examine  evidence  and  witnesses  in  support  of  the  indictment,  and  the  party 
indicted  should  propose  in  the  course  of  the  defence,  to  examine  C.  D.  as  a  witness 
to  prove  that  A.  B.  had  offered  a  bribe  to  E.  F.  in  order  to  induce  him  to  give 
testimony  touching  the  matter  in  the  indictment  (E.  F.  not  being  a  witness  examined 
in  support  of  the  indictment,  or  examined  before  it  was  proposed  to  examine  C  D.), 
would  the  Court  below,  according  to  their  usage  and  practice,  allow  C.  D.  to  be 
examined  for  the  purpose  aforesaid,  and  could  such  witness,  according  to  law,  be  so 
examined,  if  the  counsel  employed  in  support  of  the  prosecution  objected  to  such 
examination?"  (2  Brod.  &  B.  302).  And  it  was  held,  that  the  question  could  not  be 
put  for  the  purpose  of  disparaging  the  prosecution,  by  ultimately  implicating  any  of 
the  parties  conducting  it  by  the  misconduct  of  the  agent  tendering  the  bribe. 

Again,  the  proof  of  a  witness  having  been  bribed  stands  upon  the  same  principle 
as  the  commission  of  a  crime  by  him  on  some  previous  occasion,  and  if  such  a  question 
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is  put  to  him  on  cross-examination,  his  answer  must  be  taken  for  better  or  for  worse. 
[Parke,  B.  The  reason  in  such  case  is  a  sound  one  :  we  cannot  enter  into  a  collateral 
question  as  to  the  man's  having  committed  a  crime  on  some  former  occasion,  one  reason 
being,  that  it  would  lead  to  complicated  issues  and  long  inquiries ;  and  another,  that 
a  party  cannot  be  ex-[94]-pected  to  be  prepared  to  defend  the  whole  of  the  actions  of 
his  life.  Neither  of  those  cases  applies  to  the  case  of  receiving  a  bribe,  nor  to  a  man's 
having  a  direct  influence  in  giving  his  evidence  in  a  cause.  It  may  be  shewn  that 
he  acted  through  motives  of  malice,  as  every  man  who  comes  into  the  witness  box 
must  come  prepared  to  shew  that  he  gives  his  evidence  from  pure  motives  ;  and  such 
evidence  as  shews  he  does  not,  would  be  admissible  against  him.  He  ought  therefore 
to  have  an  opportunity  of  explaining  it ;  and  one  of  the  questions  put  in  The  Queen's 
case  to  the  judges  was,  "  whether,  where  a  witness  is  called  on  the  part  of  the  plaintift' 
or  prosecutor,  and  gives  evidence  against  the  defendant  in  such  cause ;  and  if  after 
the  cross-examination  of  such  witness  by  the  defendant's  counsel,  they  discover  that 
the  witness  so  examined  has  corrupted  or  endeavoured  to  corrupt  another  person  to 
give  false  testimony  in  such  cause,  the  counsel  for  such  defendant  may  not  be  permitted 
to  give  evidence  of  such  corrupt  act  of  such  witness,  without  calling  back  such  witness  " 
(2  Brod.  &  B.  312).  The  misconduct  of  the  witness  was  in  having  endeavoured  to 
procure  false  witnesses,  and  the  judges  seemed  to  think  that  you  might  shew  that,  pro- 
vided you  gave  the  witness  the  opportunity  of  an  explanation  upon  being  asked  the 
question.]  The  defendant,  then,  could  not  prove  that  the  witness  had  been  bribed  for 
the  purpose  of  disparaging  him,  and  the  only  ground  upon  which  he  could  have  proved 
that  he  had  been  bribed,  must  be,  that  it  operates  in  such  a  manner  on  his  mind  as 
to  sway  his  evidence,  and  thereby  to  make  it  difficult  to  be  relied  upon.  Upon  this 
ground  rests  the  decision  of  Mr.  Justice  Lawrence  in  the  case  of  Ycwin  (2  Camp. 
638,  («)),  where  he  allowed  the  prisoner  to  shew  that  the  principal  witness  had  said  that 
he  would  be  revenged  of  him,  and  fix  him  in  Monmouth  gaol,  although  the  witness 
had  denied  that  he  had  said  so.  Under  this  head  will  come  one  or  two  cases  which 
[95]  will  be  I'eferred  to  and  relied  on  by  the  other  side.  In  the  case  of  Thomas  v.  Vaoid 
(7  G.  &  P.  350),  which  was  an  action  on  a  promissory  note,  the  execution  of  which  by 
the  defendant  was  the  matter  in  dispute,  Coleridge,  J.,  is  reported  to  have  held,  that 
evidence  was  admissible  for  the  purpose  of  shewing  that  the  principal  witness  was  the 
kept  mistress  of  the  plaintifl',  although  she  had  denied  that  fact.  It  is  extremely 
doubtful  whether  that  case  can  be  supported,  as  it  cannot  be  material  whether  the 
witness  does  or  does  not  stand  in  such  a  relation  to  the  plaintiff.  [Alderson,  B.  The 
question  is,  whether  she  had  an  influence.  It  shews  the  status  of  the  witness. 
Parke,  B.  It  may  become  an  important  question  under  Lord  Denman's  new  act, 
whether  such  questions  ai'e  admissible  or  not.  Some  time  since,  and  before  that  act, 
I  consulted  the  judges  on  a  case  tried  at  York,  on  an  indictment  against  a  man  for 
muider.  One  of  the  principal  witnesses  against  him  was  alleged  to  be  insane,  a  person 
who  had  previously  been  tried  at  the  York  assizes  and  acquitted  on  the  ground  of 
insanity.  The  question  was,  whether  the  evidence  of  that  witness  could  be  received. 
I  consulted  the  judges  upon  it  before  going  the  circuit,  knowing  that  the  question 
would  arise.  They  were  of  opinion  that  it  ought  to  be  tried  on  the  voir  dire,  and 
evidence  admitted  on  the  part  of  the  prisoner,  to  shew  that  the  witness  was  in.sane. 
I  so  tried  it,  and  should  have  aduiitted  the  evidence,  had  not  the  jury  said  they 
did  not  believe  the  witness  in  the  least  degree.]  If  then  the  evidence  that  the  witness 
had  been  offered  a  bribe  is  admissible,  it  can  only  be  so  on  the  ground  that  the  jury 
might  entertain  some  feeling  against  him,  as  being  such  a  person  as  the  prosecution 
had  considered  to  be  open  to  temptation.  That  is  the  only  ground  upon  which  the 
evidence  can  be  admissible.  The  mere  fact  of  a  person's  being  open  to  temptation 
cannot  affect  his  evidence.  It  is  a  purely  collateral  matter.  But  he  has  also  [96] 
sworn  that  he  never  made  such  a  statement  as  that  imputed  to  him.  He  was  then 
stopped  by  the  Court. 

Bovill,  in  support  of  the  rule.  The  evidence  was  improperly  rejected.  It  was 
admissible  to  shew  the  motives  of  the  witness,  and  also  to  contradict  his  statements 
made  upon  oath,  and  thereby  to  shew  that  he  was  guilty  of  perjury.  A  witness  may 
be  contradicted  on  any  matter,  provided  it  be  not  collateral  to  the  "subject  of  inquiry, 
and  this  is  the  only  limitation.  The  rule  is  correctly  laid  down  in  Starkie  on 
Evidence  (1  Stark.  Evid.  189),  where  it  is  expressed  as  follows ;—"  A  witness  is  not 
to  be  cross-examined  as  to  any  distinct  collateral  fact,  for  the  purpose  of  afterwards 
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impeaching  his  testimony  by  contradicting  him ;  for  this  would  render  an  inquiry 
which  ought  to  be  simple,  and  confined  to  the  matter  in  issue,  intolerably  complicated 
and  prolix,  by  causing  it  to  branch  out  into  an  indefinite  number  of  collateral  issues  ; " 
and  the  learned  author,  after  referring  to  the  case  of  Spencely  v.  De  Willot  (7  East,  108), 
which  was  a  penal  action  for  usury,  where  the  defendant's  counsel  were  not  permitted 
to  cross-examine  as  to  other  contracts  made  on  the  same  days  with  other  persons,  in 
order  to  shew  that  the  contracts  in  question  were  of  the  same  nature,  and  not  usurious, 
if  the  witness  answered  one  way,  or  to  contradict  him  if  he  answered  the  other, — 
proceeds  thus  : — "  And  should  such  questions  be  answered,  evidence  cannot  afterwards 
\>e,  adduced  for  the  purpose  of  contradiction.  The  same  rule  obtains,  if  a  question  as 
to  a  collateral  fact  be  put  to  a  witness  for  the  purpose  of  discrediting  his  testimony ; 
his  answer  must  be  taken  as  conclusive,  and  no  evidence  can  afterwards  be  admitted. 
This  rule  does  not  exclude  the  contradiction  of  the  witness,  as  to  any  facts  immediately 
connected  with  the  subject  of  the  inquiry."  The  author  then  cites  the  case  of  Yewin, 
and  proceeds  ; — "  In  such  a  [97]  case  the  inquiry  is  not  collateral,  but  most  important, 
iu  order  to  shew  the  motives  and  temper  of  the  witness  in  the  particular  transaction  " 
(1  Stark,  on  Evid.,  9th  ed.,  1S9).  There  must,  no  doubt,  be  some  connection  with 
the  particular  matter  of  inquiry,  in  order  to  give  the  power  of  contradicting  the 
witness.  Here  the  question  is  sufficiently  connected,  both  with  reference  to  the 
motives  which  influence  and  act  upon  the  mind  of  the  witness,  and  as  impeaching  his 
testimony  on  a  point  which  is  materially  connected  with  the  inquiry.  The  question 
in  dispute  is  the  use  of  the  cistern,  and  this  person  being  a  witness  to  prove  the  use 
of  it,  and  being  on  his  trial  as  to  his  veracity  on  that  subject,  every  expression  uttered 
by  him,  as  to  its  use,  is  not  collateral,  but  is  most  materially  connected  with  the 
matter  in  dispute.  It  is  submitted,  therefore,  that  for  these  reasons  the  evidence 
should  have  been  received.  Upon  these  principles  rest  several  cases.  In  Meagoe  v. 
Si7nmons  (3  C.  &  P.  75),  the  defence  relied  on  was,  that  the  bill  upon  which  the  action 
was  brought  had  been  usuriously  discounted  by  the  plaintift".  A  witness  was  cross- 
examined  as  to  something  he  had  said  at  a  pj'evious  trial,  at  which  the  action  was 
between  the  .same  parties  and  upon  a  similar  bill  of  exchange,  alleged  to  have  been 
discounted  by  the  plaintiff'  at  the  same  time,  and  Lord  Tenterden  permitted  evidence 
to  be  given  for  the  purpose  of  contradicting  the  statements  of  the  witness.  That  was 
more  collateral  to  the  issue  than  the  matter  in  the  present  case.  [Alderson,  B.  That 
was  all  the  same  transaction,  as  the  two  bills  had  been  discounted  at  the  same  time.] 
In  Carpenlcr  v.  JVall  (11  Ad.  &  E.  803),  which  was  an  action  for  seducing  the  plaintiff's 
daughter,  and  getting  her  with  child,  the  Court  of  Queen's  Bench  seemed  to  think, 
that  the  defendant  might  give  evidence  to  shew  that  the  daughter  had  said  that  a 
third  person  was  the  father  of  the  child,  if  she  had  been  asked,  upon  cross-examination, 
whether  [98]  she  had  ever  used  such  expressions.  [Pollock,  0.  B.  The  point  in 
issue  there  was,  whether  the  defendant  was  the  seducer  and  father  of  the  child.]  In 
Thomas  v.  David  (2  C.  &  P.  350),  which  has  already  been  cited,  Coleridge,  J.,  said, 
"  Is  it  not  material  to  the  issue  whether  the  principal  witness,  who  comes  to  support 
the  plaintiffs  case,  is  his  kept  mistress?"  In  an  indictment  for  rape,  it  is  permitted 
to  ask  the  prosecutrix  whether  she  has  had  any  previous  connexion  with  the  prisoner  : 
Rex  V.  Aspinull  (2  Stark,  on  Evid.  392).  Yewin  s  case  is  an  authority  to  shew  that  the 
witness  is  interested  by  some  motive  which  may  influence  his  testimony.  In  Lord 
Stafford's  case  (7  How.  St.  Tr.  1400),  proof  was  admitted,  on  the  part  of  the  prisoner, 
that  Dugdale,  one  of  the  witnesses  for  the  prosecution,  had  endeavoured  to  suborn 
witnesses  to  give  false  evidence.  [Pollock,  C.  B.  If  it  had  been  sought  to  inquire 
from  the  witness  Spooner  whether  he  had  offered  a  bribe  to  another  witness,  the 
cases  would  have  been  parallel.  Alderson,  B.  You  endeavour  to  fix  the  corrupt 
state  of  mind  upon  the  person  to  whom  the  offer  is  made,  and  not  upon  him  who 
makes  the  offer.  The  offer,  without  the  acceptance,  is  nothing  as  regards  the  person 
to  whom  the  offer  is  made  ]  It  is  not  contended  that  the  acceptance  has  any  bearing 
on  the  present  question. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  discharged  ;  and  I  may 
also  add,  that  my  Brother  Parke  expressed  himself  to  be  of  that  opinion  before  he  left 
the  Court.((Z)  The  question  is,  whether  the  witness  Spooner,  who  had  been  asked  if 
be  had  not  said  that  the  otKcer  had  offered  him  a  bribe  for  the  purpose  of  saying  that 

{d)  Parke,  B.,  left  the  Court  during  the  Attorney-Genei-al's  argument. 
Ex.  Div.  X.— 2* 
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ihc  cistern  hud  Iteeu  used,  and  who  stated  that  he  had  not  said  so,  could  be  contra- 
dicted by  asking  the  other  witness,  Cook,  if  Spooner  [99]  had  not  made  that  statement 
to  him?  The  circumstance  of  .Spooner  Ijcing  the  only  witness  to  prove  that  fact 
cannot  atlect  the  point,  which  must  stand  or  fall  by  this  genei'al  question,  and  by  the 
answer  to  it,  namely,  on  what  occasions  can  evidence  be  admitted  to  contradict  a 
witness,  as  to  what  he  denies  having  said  on  cross-examination.  I  think,  whether 
the  answer  l)e  given  in  the  terms  used  by  me  at  the  trial,  or  whether  it  be  in  effect 
as  my  Brother  Alderson  has  put  it  in  the  course  of  the  argument  this  morning,  the 
result  is  the  same.  I  have  alwa3's  understood, — and  it  is  a  matter  on  which  I  am  not 
now  expressing  an  opinion  the  result  merely  of  the  argument  and  consideration  of 
to-day,  and  of  the  other  day  when  the  matter  was  before  the  Court,  but  the  result  of 
much  consideration  given  to  such  questions  during  great  experience  in  these  matters, 
and  with  questions  respecting  the  law  of  evidence, — my  view,  1  say,  has  always  been, 
that  the  test,  whether  the  matter  is  collateral  or  not,  is  this  :  if  the  answer  of  a 
witness  is  a  matter  which  you  would  be  allowed  on  your  part  to  prove  in  evidence — 
if  it  have  such  a  connection  with  the  issue,  that  you  would  be  allowed  to  give  it  in 
evidence — then  it  is  a  matter  on  which  you  may  contradict  him.  Or  it  may  be  as 
well  put,  or  perhaps  better,  in  the  language  of  my  Brother  Alderson  this  morning, 
that,  if  you  ask  a  witness  whether  he  has  not  said  so  and  so,  and  the  matter  he  is 
supposed  to  have  said  would,  if  he  had  said  it,  contradict  any  other  part  of  his 
testimony,  then  you  may  call  another  witness  to  prove  that  he  had  said  so,  in  order 
that  the  jury  may  believe  the  account  of  the  transaction  which  he  gave  to  that  other 
witness  to  be  the  truth,  and  that  the  statement  he  makes  on  oath  in  the  witness-box 
is  not  true.  As  to  the  authorities  cited  by  Mr.  Bovill,  with  the  greatest  respect  for 
the  learned  writers  whose  words  he  has  quoted,  I  must  say  I  think  the  expression, 
"as  to  any  matters  connected  with  the  subject  of  inquiry,"  is  far  too  vague  and  loose 
to  be  the  foundation  of  any  judicial  decision.  And  I  may  say,  I  am  not  at  all  [100] 
prepared  to  adopt  the  proposition  in  those  general  terms — that  a  witness  may  be 
contradicted  as  to  anything  he  denies  having  said,  provided  it  be  in  any  way  con- 
nected with  the  subject  before  the  jury.  It  must  be  connected  with  the  issue  as  a 
matter  capable  of  being  distinctly  given  in  evidence,  or  it  must  be  so  far  connected 
with  it  as  to  be  a  matter  which,  if  answered  in  a  particular  way,  would  contradict  a 
part  of  the  witness's  testimony  ;  and  if  it  is  neither  the  one  nor  the  other  of  these,  it 
is  collateral  to,  though  in  some  sense  it  may  be  considered  as  connected  with,  the 
subject  of  inquiry.  A  distinction  should  be  observed  between  those  matters  which 
may  be  given  in  evidence  by  way  of  contradiction,  as  directly  affecting  the  story  of 
the  witness  touching  the  issue  iDcfore  the  jury,  and  those  matters  which  affect  the 
motives,  temper,  and  character  of  the  witness,  not  with  respect  to  his  credit,  but  with 
reference  to  his  feelings  towards  one  party  or  the  other.  In  the  case  cited,  of  Thomas 
V.  David,  on  the  witness  being  asked  whether  she  was  not  connected  in  a  particular 
manner  with  one  of  the  parties,  and  having  denied  it,  the  leained  judge  permitted 
evidence  to  be  given  to  shew  that  the  connection  which  she  swore  had  not  existed, 
did  in  reality  subsist.  The  object  in  doing  so  was,  not  to  prove  or  disprove  any  part 
of  her  testimony,  but  the  evidence  was  received  on  the  same  ground  as  it  was  in  the 
case  of  Ex  parte  Yewin,  where  Mr.  Justice  Lawrence  permitted  evidence  to  be 
given  to  contradict  a  witness  as  to  his  having  used  expressions  importing  revenge. 
It  is  certainly  allowable  to  ask  a  witness  in  what  manner  he  stands  affected 
towards  the  opposite  party  in  the  cause,  and  whether  he  does  not  stand  in  such 
a  relation  to  that  person  as  is  likely  to  affect  him,  and  prevent  him  from  having 
an  unprejudiced  state  of  mind,  and  whether  he  has  not  used  expressions  im- 
porting that  he  would  be  revenged  on  some  one,  or  that  he  would  give  such 
evidence  as  might  dispose  of  the  cause  in  one  way  or  the  other.  If  he  denies 
that,  you  may  give  evidence  as  to  what  he  has  said,  not  with  the  view  of  having  a 
[101]  direct  eflect  on  the  issue,  but  to  shew  what  is  the  state  of  mind  of  that  witness, 
in  order  that  the  jury  may  exercise  their  opinion  as  to  how  far  he  is  to  be  believed. 
But  those  cases,  where  you  may  shew  the  condition  of  a  witness,  or  his  connection 
with  either  of  the  parties,  are  not  to  be  confounded  with  other  cases,  where  it  is  pro- 
posed to  contradict  a  witness  on  some  matter  unconnected  with  the  question  at  issue. 
And  as  to  the  latter  class  of  cases,  it  appears  to  me  that  no  instance  has  been  cited  by 
Mr.  Bovill  which  amounts  to  an  authority  that  you  may  contradict  the  witness  on  any 
matter  that  is  not  directly  in  issue  before  the  Court.     In  this  case  it  is  admitted,  that, 
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with  reference  to  the  offering  of  a  bribe,  it  could  not  originally  have  been  proved  that 
the  offer  of  the  bribe  had  been  made  to  the  witness  to  make  a  particular  statement, 
the  bribe  not  having  been  accepted  by  him.  And  the  reason  is,  that  it  is  totally 
irrelevant  to  the  matter  in  issue,  that  some  person  should  have  thought  iit  to  offer  a 
bribe  to  the  witness  to  give  an  untrue  account  of  a  transaction,  and  it  is  of  no  import- 
ance whatever,  if  that  bribe  was  not  accepted.  It  is  no  disparagement  to  a  man  that 
a  bribe  is  offered  to  him  :  it  may  be  a  disparagement  to  the  person  who  makes  the 
offer.  If,  therefore,  the  witness  is  asked  the  fact,  and  denies  it,  or  if  he  is  asked 
whether  he  said  so  and  so,  and  denies  it,  he  cannot  be  contradicted  as  to  what  he  has 
said.  Lord  Stafford's  case  was  totally  different.  There  the  witness  himself  had  been 
implicated  in  offering  a  brilje  to  some  other  person.  That  immediately  affected  him, 
as  proving  that  he  had  acted  the  part  of  a  suborner  for  the  purpose  of  perverting  the 
truth.  In  that  ease  the  evidence  was  to  shew  that  the  witness  had  offered  a  bribe  in 
the  particular  case,  and  the  object  was  to  shew  that  he  was  so  affected  towards  the 
party  accused  as  to  be  willing  to  adopt  any  corrupt  course  in  order  to  cany  out  his 
purpose.  It  seems  to  me  that,  under  these  circumstances,  this  evidence  was  properly 
excluded,  and  that  therefore,  this  rule  should  be  discharged. 

[102]  Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me,  that  the  rule 
may  be  thus  laid  down  :  A  witness  may  be  asked  any  question,  which,  if  answered, 
would  qualify  or  contradict  some  previous  part  of  that  witness's  testimony,  given  on 
the  trial  of  the  issue  ;  and  if  that  question  is  so  put  to  him,  and  answered,  the  opposite 
party  may  then  contradict  him :  and  for  this  simple  reason,  that  the  contradiction 
qualifies  or  contradicts  the  previous  part  of  the  witness's  testimony,  and  so  removes  it. 
It  is  true  the  effect  of  the  contradiction  is  somewhat  beyond  that,  as  tending  to  shew 
that  no  part  of  the  witness's  testimony  can  be  relied  on  ;  but  the  eft'ect  would  be  the 
same  if  the  question  had  been  answered  in  the  affirmative.  Now  the  question  is  this, 
can  you  ask  a  witness  as  to  what  he  is  supposed  to  have  said  on  a  previous  occasion? 
You  may  ask  him  as  to  any  fact  material  to  the  issue,  and  if  he  denies  it,  you  may 
prove  that  fact,  as  you  are  at  liberty  to  prove  any  fact  material  to  the  issue ;  and  in 
that  case,  though  it  may  not  be  thought  necessary  to  put  the  question  previously  to 
the  witness,  yet  it  would  be  but  just  to  do  so.  The  witness  may  also  be  asked  as  to 
his  state  of  equal  mind,  or  impartiality,  between  the  two  contending  parties,  questions 
which  would  have  a  tendency  to  shew  that  the  whole  of  his  statement  is  to  be  taken 
with  a  qualification,  and  that  such  a  statement  ought  really  to  be  laid  out  of  the  case, 
for  want  of  impar'tiality.  In  the  case  of  Ex  parte  Yeivin,  it  was  held  to  be  competent 
for  the  prisoner  to  shew  that  the  witness  had  a  spite  against  him.  It  was  material  to 
shew  that  the  mind  of  the  witness  was  not  in  a  state  of  impartiality  or  equality 
towards  the  prisoner.  The  witness  was  asked  the  question  in  the  first  instance ;  but 
in  that  case  I  do  not  know  that  it  might  not  have  been  proved  independently  of  the 
question  having  been  put  to  him,  although,  as  I  have  before  said,  it  is  only  just  and 
reasonable  that  the  question  should  be  put.  >So,  in  the  case  before  my  Brother 
Coleridge,  in  which  the  woman  who  was  called  as  a  witness  for  the  plaintiff  was  asked 
[103]  whether  she  was  not  living  with  the  plaintiff  as  his  mistress.  The  tendency  of 
the  question  was  to  shew  that  she  stood  in  that  peculiar  relation  to  the  plaintiff  which 
the  jury  ought  to  know,  in  order  that  they  might  judge  to  what  extent  they  could 
rely  on  the  general  character  of  her  testimony  as  an  impartial  witness  between  the 
plaintiff  and  the  defendant.  The  question  had  a  bearirrg  on  the  general  status  of  the 
witness.  Her  answer  might,  therefore,  be  contradicted  by  other  witnesses  called  for 
that  pur-pose.  Such,  again,  is  the  case  of  an  ofter  of  a  bribe  by  a  witness  to  another 
person,  or  the  offer  of  a  bribe  accepted  by  a  witness  from  another  person  :  the  circum- 
stance of  the  witness  having  offered  or  accepted  a  bribe  shews  that  he  is  not  equal 
and  impartial.  So,  in  Lord  Stafford's  case,  where  the  witness  endeavoured  to  bribe 
another  person  to  give  evidence  against  Lord  Stafforxl,  that  evidence  was  receivable, 
as  having  a  tendency  to  shew  that  the  man  who  came  himself  to  give  evidence  against 
Lord  Stafford,  was  embittered  against  him,  and  bad  endeavoured  to  persuade  other 
people  to  give  false  evidence  on  the  same  side.  That  had  a  tendency  to  shew  that 
the  statement  of  the  witness  ought  not  to  be  relied  upon  by  the  jury.  But,  with 
these  exceptions,  I  am  not  aware  that  you  can  with  propriety  permit  a  witness  to  be 
examined  fir'st,  and  contradicted  afterwards,  on  a  point  which  is  merely  and  purely 
collatei'al,  as  for  instance  as  to  his  personal  character,  and  as  to  his  having  committed 
any  particular  act.     The  inadmissibility  of  such  a  contradiction  depends,  indeed,  upon 
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anoUier  piiiiciplc  altogether.  Perhaps  it  ought  to  be  received,  but  for  the  incon- 
venience that  would  arise  from  the  vvitne.ss  being  called  upon  to  answer  to  particular 
acts  of  his  life,  which  he  might  have  been  able  to  explain,  if  he  had  had  reasonable 
notice  to  do  so,  and  to  have  shewn  that  all  the  acts  of  his  life  had  been  perfectly 
correct  and  pure,  although  other  witnesses  were  called  to  prove  the  contrary.  The 
rea.son  why  a  party  is  obliged  to  take  the  answer  of  a  witness  is,  that  if  he  were 
permitted  to  go  into  it,  it  is  only  [104]  justice  to  allow  the  witness  to  call  other 
evidence  in  support  of  the  testimony  he  has  given,  and  as  those  witnesses  might  be 
cross-examined  as  to  their  conduct,  such  a  course  would  be  productive  of  endless 
collateral  issues.  Suppose,  for  instance,  witness  A.  is  accused  of  having  committed 
some  offence ;  witness  B.  is  called  to  prove  it,  when,  on  witness  B.'s  cross-examination, 
he  is  asked  whether  he  has'  not  made  some  statement,  to  prove  which  witness  C.  is 
called,  so  that  it  would  be  necessary  to  try  all  those  issues,  before  one  step  could  1)6 
obtained  towards  the  adjudication  of  the  particular  ease  before  the  Court.  On  the 
contrary,  if  the  answer  be  taken  as  given,  if  the  witness  speaks  falsely  he  may  be 
indicted  for  perjury.  That  is  the  proper  remedy.  Then  in  the  next  place,  in  ray 
opinion,  when  the  question  is  not  relevant,  strictly  speaking,  to  the  issue,  but  tending 
to  contradict  the  witness,  his  answer  must  be  taken,  although  it  tends  to  shew  that 
he,  in  that  particular  instance,  speaks  falsely,  and  although  it  is  not  altogether  immaterial 
to  the  matter  in  issue,  for  the  sake  of  the  general  public  convenience;  for  great  incon- 
venience would  follow  from  a  continual  course  of  those  sorts  of  cross-examinations 
which  would  be  let  in  in  the  case  of  a  witness  being  called  for  the  purposes  of 
contradiction.  I  think  those  are  the  rules  by  which  these  cases  have  always  been 
governed,  and  the  application  of  which  is  easy  and  short.  In  this  case  the  party  is 
asked,  have  you  not  said  A.  B.  offered  you  £20  to  make  a  certain  statement,  which  I 
agree  is  material  in  the  cause.  He  says,  no,  I  have  not  said  any  such  thing.  Is  that 
niateiial  to  the  issue,  or  does  it  qualify  or  contradict  anything  that  he  had  said  before  1 
What  he  had  said  before  was,  that  the  cistern  was  used ;  the  offer  of  a  bribe  to  make 
a  statement  to  the  contrary,  if  he  had  not  accepted  it,  would  not  have  had  a  different 
tendency.  If  he  had  said,  that  he  had  been  offered  a  bribe,  if  he  had  answered  in 
the  affirmative,  it  would  not  in  the  slightest  degree  have  disproved  the  matter.  If 
it  would  not,  it  does  not  qualify  or  contradict  that  which  he  [105]  had  before  stated  ; 
and  I  think  that  it  is  not  allowable  to  call  a  witness  to  contradict  him  in  that,  which, 
if  answered  by  him  in  the  affirmative,  would  not  have  qualified  or  contradicted  his 
statement. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  laws  of  evidence  on  this  subject,  as 
to  what  ought  and  what  ought  not  to  be  received,  must  be  considered  as  founded  on 
a  sort  of  comparative  consideration  of  the  time  to  be  occupied  in  examinations  of  this 
nature,  and  the  time  which  it  is  practicable  to  bestow  upon  them.  If  we  lived  for  a 
thousand  years  instead  of  about  sixty  or  seventy,  and  every  case  were  of  sufficient 
importance,  it  might  be  possible,  and  perhaps  proper,  to  throw  a  light  on  matters  in 
which  every  possible  question  might  be  suggested,  for  the  purpose  of  seeing  by  such 
means  whether  the  whole  was  unfounded,  or  what  portion  of  it  was  not,  and  to  raise 
every  possible  inquiry  as  to  the  truth  of  the  statements  made.  But  I  do  not  see 
how  that  could  be  ;  in  fact,  mankind  find  it  to  be  impossible.  Therefore  some  line 
must  be  drawn,  and  I  take  it  the  established  rule  is,  that  you  may  contradict  any 
portion  of  the  testimony  that  is  given  in  support  or  contradiction  of  the  issue  between 
the  parties.  That  is  clear.  Then,  undoubtedly,  mankind  have  felt  that,  as  facts  are 
fretjuently  to  be  proved  by  the  testimony  of  men  of  suspicious  character,  you  may 
incjuiic  into  the  genuineness  and  truthfulness  of  the  part}'  who  gives  such  testimony. 
And  undoubtedly  there  is  some  rule  as  to  what  you  can  contradict  in  respect  of  such 
evidence,  and  what  you  cannot,  although  it  is  not  very  easy  to  reconcile  the  rule  with 
any  positive  piinciple  ;  and  I  conceive  the  rule  which  permits  evidence  to  be  given  to 
contradict  a  person  who  is  not  actuated  by  any  improper  motives,  may  be  taken  to 
trench  a  little  upon  that  which  does  not  allow  you  to  contradict  him  when  he  says, 
"I  am  not  infamous."  That  is,  however,  the  rule  that  is  established,  and  may  be 
adhered  to.  Then  apply  all  these  rules  to  the  [106]  case  before  us.  The  witness  is 
asked,  "Have  you  not  received  a  bribe?"  "I  have  not."  'Have  you  never  said  you 
had?"  " I  never  said  so."  "Have  yon  never  said  you  have  been  offered  a  bribe ? " 
"  I  never  did."  Then  it  is  proposed  to  contradict  the  witness  by  shewing,  not  that 
he  had  received  a  bribe, — not  that  he  had  said  that  he  had  received  a  bribe, — (which 
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might  have  had  a  bearing  on  the  bias  of  his  mind), — but  by  shewing  that,  on  some 
occasion,  he  had  said  he  had  been  ofl'ered  a  bribe.  If  that  were  to  be  allowed,  as  my 
Brother  Alderson  has  pointed  out,  endless  inquiries  might  be  entered  into.  It  has 
not  the  smallest  bearing  on  earth  on  the  question  as  to  the  credibility  of  his  testimony, 
as  even  the  ofl'er  would  be  nothing  if  rejected ;  therefore  I  think  it  had  no  bearing 
on  the  subject  of  inquiry,  and  was  very  properly  rejected.  No  one,  indeed,  can  shut 
his  eyes  to  this  fact,  that  the  real  motive  for  asking  the  question  was,  not  to  disparage 
that  witness,  but  to  discredit  some  other  pei'sons  who  were  to  be  dragged  into  it,  as 
being  supposed  to  be  the  persons  who  offered  the  bribe.  I  do  not  go  into  that  at  any 
greater  length  ;  but,  in  my  opinion,  the  evidence  was  properly  rejected,  as  tending  to 
contradict  the  witness  on  a  matter  that  was  utterly  irrelevant  to  the  point  in  issue. 

I  am,  therefore,  of  the  same  opinion  with  the  rest  of  the  Court,  that  this  rule 
ought  to  be  discharged. 

Rule  discharged. 

[107]  Washbourx  r.  Burrows.  June  12,  1847. — Covenant  for  payment  of  £250 
and  interest  on  demand.  The  defendant  pleaded,  that  the  covenant  was 
entered  into  in  pursuance  of  an  usurious  contract,  by  which  the  defendant  agreed 
to  pay  more  than  £5  per  cent,  by  way  of  interest,  and  that  the  payment  was 
secured  by  a  deed,  whereby  the  defendant  bargained  and  sold  to  the  plaintiff,  by 
way  of  securit}^  certain  personal  chattels,  and  also  "  the  crops  of  grass  then 
growing  on  certain  lauds." — Eeplication,  that  the  contract  was  entered  into  after 
the  passing  of  the  2  &  3  Vict.  c.  37  : — Held,  on  general  demurrer,  that  the  plea 
was  good,  and  the  replication  bad  ;  for  though  the  term  "  crops  of  growing  grass  " 
might  mean  crops  to  be  severed  by  the  owner  of  the  soil,  and  delivered  as  a 
personal  chattel,  yet  the  plea  afforded  a  good  prima  facie  answer  to  the  action,  it 
being  sufficient  for  the  defendant  to  shew  that  the  contract  was  usurious  within 
the  12  Anne,  s.  2,  e.  16 ;  and  if  the  plaintiff  relied  upon  the  2  &  3  Vict.  c.  37,  as 
excepting  the  case  from  the  operation  of  that  act,  he  should  reply,  that  the  con- 
tract was  entered  into  after  the  passing  of  the  statute  of  Victoria,  and  that  the 
security  did  not  relate  to  land. — The  defendant  pleaded  also  a  general  plea  of 
fraud,  to  which  the  plaintiff  replied  de  injuria: — Held,  a  good  replication. — 
Another  plea  set  out  a  power  of  sale  in  default  of  payment  of  £2.50,  and  interest, 
and  averred  that,  in  pursuance  thereof,  the  plaintiff  sold  and  disposed  of  the  goods, 
chattels,  and  effects,  in  the  indenture  mentioned,  for  the  purpose  of  repaying, 
satisfying,  and  discharging  the  £2-50,  interest,  and  costs  ;  and  the  plaintiff,  by 
means  of  such  sale  and  disposal,  had  and  received  £.500,  being  the  proceeds  and 
profits  of  the  sale  and  disposal,  and  thereby  and  therewith  repaid,  satisfied,  and 
discharged,  the  sum  of  £2.50,  interest  and  costs.  And  the  plaintiff,  with  the 
consent  of  the  defendant,  received  the  said  proceeds  and  profits  of  the  sale  and 
disposal,  in  full  satisfaction  of  the  said  sum  of  £250,  interest  and  damages. — 
Eeplication,  that  the  plaintiff  did  not  sell  or  dispose  of  the  said  several  goods, 
chattels,  and  effects,  nor  did  the  plaintiff,  by  means  of  such  sale  and  disposal, 
have  or  receive  the  said  monies,  being  the  proceeds  and  profits  of  the  said  sale 
and  disposal,  nor  did  the  plaintiff  thereby  or  therewith  repay,  satisfy,  or  dis- 
charge the  sum  of  £250,  interest,  &c.,  nor  did  the  plaintiff  accept  or  receive  the 
said  proceeds  and  profits  of  the  sale  and  disposal  in  full  satisfaction  and  discharge, 
mode  et  forma  : — Held,  on  special  demurrer,  that  the  replication  was  not  bad  for 
duplicity. 

[S.  C.  5  D.  &  L.  105 ;  16  L.  J.  Ex.  266.] 

Covenant  on  an  indenture  for  payment  of  £250,  and  interest,  on  demand. 

The  defendant  pleaded  (amongst  other  pleas),  thirdly,  that,  before  the  making  of 
the  indenture,  it  was  corruptly  and  against  the  form  of  the  statute  agreed  by  and 
between  the  plaintiff',  W.  B.  Cliffe,  and  the  defendant,  that  the  plaintiff"  should  lend 
and  advance  to  W.  B.  Cliffe  and  the  defendant  the  sum  of  £200,  and  that  the  plaintiff 
should  forbear  and  give  day  of  payment  thereof  to  the  said  W.  B.  Cliffe  and  the 
defendant  until  demand  of  repayment  thereof  by  the  plaintiff;  and  that,  upon  such 
demand  of  repayment  thereof,  W.  B.  Cliffe  and  the  defendant  should  then,  for  the 
loan  of   the  .said  sum  of   £200,  and  for  giving  the  day  of   payment    thereof,  give 
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and  pay  to  the  plaintiff  more  than  lawful  interest  at  and  after  the  rate  of  £5  per 
cent,  per  annum  on  the  said  sum  of  £200,  that  is  to  say,  the  sum  of  £50,  making, 
together  with  the  sum  of  <£200  so  to  be  lent  and  [108]  advanced  as  aforesaid,  the  sum 
of  £2.50  in  the  said  indenture  mentioned  ;  and  also  that  W.  B.  Cliffe  and  the  defen- 
dant should  pay  to  the  plaintiff  interest  at  the  rate  of  £5  per  cent,  per  annum  on  the 
said  sum  of  £250,  from  the  31st  day  of  May,  1845,  until  the  payment  of  the  sum  of 
£250  in  the  said  indenture  mentioned  ;  and  that  for  securing  the  payment  of  the  said 
sum  of  £250,  with  interest  thereon  as  aforesaid,  the  said  W.  B.  Cliflfe  and  the  defen- 
dant should  make  and  seal,  as  their  act  and  deed  respectively,  and  deliver  to  the 
plaintiff  a  certain  indenture,  whereby  the  said  W.  B.  Cliffe  and  the  defendant  should 
severally  covenant  with  the  plaintiff  to  pay  him  on  demand  the  sum  of  £250,  with 
interest  thereon  as  aforesaid,  and  should  also  bargain,  sell,  and  assign  to  the  plaintiff 
all  the  goods,  chattels,  plate,  linen,  &c.,  then  in  and  about  and  belonging  to  the  dwell- 
ing-house and  estate  in  the  occupation  of  the  said  W.  B.  Cliffe  and  the  defendant, 
called  Rose  Cottage,  in  the  parish  &c.,  and  also  certain  crops  of  grass  then  growing  on  the 
land  of  a  certain  estate,  called  the  Sheeping-house  estate,  at  Mathon,  in  the  county  of 
Hereford,  such  goods,  chattels,  and  effects,  to  be  severally  and  respectively  enumerated 
in  a  certain  schedule  or  inventory,  to  be  annexed  to  the  said  indenture.  (The 
plea  then  set  out  the  proviso  for  making  void  the  indenture  on  payment  of  the  said 
sum  of  £250,  with  interest,  and  a  power  of  sale  in  case  of  default  in  payment.)  That 
in  pursuance  of  the  said  corrupt  and  unlawful  agreement,  the  plaintiff  afterwards,  to 
wit,  on  &e.,  lent  and  advanced  to  W.  B.  Cliffe  and  the  defendant  the  sum  of  £200, 
and  that  for  securing  the  repayment  thereof,  together  with  the  said  sum  of  £50,  and 
interest  after  the  rate  aforesaid  upon  the  said  sum  of  £250,  so  to  be  paid  and  given 
to  the  plaintiff  as  aforesaid  on  demand,  W.  B.  Cliffe  and  the  defendant,  in  further 
pursuance  of  the  said  corrupt  and  unlawful  agreement,  then,  to  wit,  on  &c.,  made  and 
sealed,  and  as  their  act  and  deed  respectively  delivered  to  the  plaintiff,  the  indenture 
in  the  declaration  mentioned,  [109]  whereby  W.  B.  Clift'e  and  the  defendant  severally 
covenanted  with  the  plaintiff  as  aforesaid  for  payment  of  the  said  sum  of  £250,  and 
interest  thereon  at  the  rate  aforesaid,  and  also  bargained,  sold,  and  assigned  to  the 
plaintiff  the  said  goods,  chattels,  plate,  linen,  &c.,  and  the  said  crops  of  grass  growing 
hereinbefore  mentioned,  and  which  were  severally  enumerated  in  a  schedule  or 
inventory  annexed  to  the  said  indenture,  subject  to  such  proviso,  and  upon  the 
terms,  and  with  the  powers,  and  for  the  purposes,  and  in  the  manner  aforesaid ;  and 
the  plaintiff  then  accepted  and  received  the  said  indenture,  so  made  and  containing 
the  several  matters  aforesaid,  of  and  from  the  said  W.  B  Cliffe  and  the  defendant,  in 
pursuance  of  the  said  corrupt  and  unlawful  agreement,  and  for  the  purpose  and  on  the 
terms  aforesaid.  The  plea  then  averred,  that  the  sum  so  agi'eed  to  be  paid  for 
interest  exceeds  £5  per  cent.,  whereby,  and  by  force  of  the  said  statute,  the  said 
indenture  was  and  is  wholly  void  in  law.     Verification. 

Fourth  plea,  that  the  alleged  indenture  was  obtained  by  fraud,  covin,  and  mis- 
representation. 

The  fifth  plea  set  out  the  power  of  sale  on  default  of  payment  of  the  sum  of  £250 
and  interest,  and  averred,  that,  after  the  non-payment  thereof,  the  plaintiff'  sold  and 
disposed  of  the  several  goods,  chattels,  and  effects,  in  the  said  indenture  mentioned, 
for  the  purpose  of  repaying,  satisfying,  and  discharging  the  said  sum  of  £250,  and 
the  interest  then  due  thereon,  and  the  costs,  charges,  and  expenses  in  respect  thereof. 
And  the  plaintiff  thereby,  and  by  means  of  the  said  sale  and  disposal,  had  and  received 
a  large  sum,  to  wit,  £500,  being  the  proceeds  and  profits  of  the  said  sale  and  disposal, 
and  thereby  and  therewith  then  repaid,  satisfied,  and  discharged  to  him,  the  plaintiff, 
the  said  sum  of  £250,  and  all  interest  then  due  thereon,  and  all  costs,  &c. ;  and  the 
plaintiff  then,  and  with  the  consent  of  the  defendant,  accepted  and  received  the  said 
proceeds  and  profits  of  the  said  sale  and  disposal,  to  wit,  the  [110]  sum  of  £500,  in 
full  satisfaction  and  discharge,  as  well  of  the  said  sum  of  £250  and  all  interest  due 
thereon,  as  of  all  damages  sustained  by  the  plaintifi"  by  reason  of  the  alleged  breach  of 
covenant.     Verification. 

Replication  to  third  plea  : — That  the  agreement  in  that  plea  mentioned  was  made, 
and  the  indenture  in  that  plea  mentioned  was  executed  after  the  passing  of  the 
2  &  3  Vict.  c.  37,  and  whilst  the  said  act  was  in  force,  to  wit,  on  the  31st  May,  1845. 
Verification. 

To  fourth  plea,  de  injuria. 
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To  fifth  plea :  That  the  plaintiff  did  not  sell  or  dispose  of  the  said  several  goods 
and  chattels  and  effects,  nor  did  the  plaintiff,  by  means  of  such  sale  and  disposal,  have 
or  receive  the  said  monies,  being  the  proceeds  and  profits  of  the  said  sale  and  disposal, 
nor  did  he  the  plaintift'  thereby  or  therewith  repay,  satisfy,  or  discharge  to  him  the 
plaintiS'  the  said  sum  of  £250,  and  all  interest  then  due  thereon,  and  all  costs,  &c., 
nor  did  the  plaintift'  accept  or  receive  the  said  proceeds  and  profits  of  the  said  sale 
and  disposal  in  such  full  satisfaction  and  discharge  as  in  the  said  last  plea  mentioned, 
modo  et  forma. 

General  demurrer  to  the  replication  to  the  third  plea. 

Special  demurrer  to  the  replication  to  the  fourth  plea,  assigning  for  cause  that  the 
replication  was  inapplicable,  inasmvich  as  that  plea  alleges  matters  which  render  the 
indenture  null  aud  void  in  law,  and  not  merely  matters  in  excuse  for  the  non-perform- 
ance of  the  covenants. 

Special  demurrer  to  the  replication  to  the  fifth  plea,  assigning  for  causes,  that  the 
same  is  double  and  multifarious,  inasmuch  as  it  attempts  to  put  in  issue  the  sale  and 
disposal  of  the  goods  and  chattels  and  effects  in  that  plea  mentioned,  and  also  the 
receipt  by  the  plaintiff  of  the  proceeds  and  profits  of  the  sale  and  disposal  thereof, 
and  also  the  plaintiff's  defraying,  satisfying,  and  discharging  therewith  the  sum  of 
£2.50,  and  interest,  &c.,  and  also  the  acceptance  and  receipt  by  the  plaintiff  of  the 
proceeds  and  [111]  profits  of  the  sale  and  disposal  in  full  satisfaction  and  discharge. 
Joinders  in  demurier. 

Peacock,  in  support  of  the  demurrers.  First,  the  plea  discloses  a  usurious  contract. 
The  2  &  3  Vict.  c.  37,  which  in  some  respects  repeals  the  usury  laws,  expressly  provides 
"  that  nothing  therein  contained  shall  extend  to  the  loan  or  forbearance  of  any  money 
upon  security  of  any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest 
therein."  A  contract  for  the  sale  of  a  crop  of  growing  grass  is  a  contract  for  the  sale 
of  an  interest  in  land  :  Croshy  v.  Wadsicorth  (6  East,  602) :  and  growing  fruit  is  an 
interest  in  land,  and  will  pass  to  the  heir  and  not  to  the  executor :  Rodwell  v.  Phillips 
(9  M.  &  W.  501).  A  distinction  has  indeed  been  taken  between  annual  productions 
raised  by  the  labour  of  man,  and  the  annual  productions  of  nature  not  referable  to  the 
industry  of  man,  except  at  the  period  when  they  were  first  planted.  But  there  is 
nothing  on  the  face  of  this  plea  to  shew  that  the  crop  of  growing  grass  was  not  the 
natural  produce  of  the  soil ;  if  it  comes  within  the  description  of  "  fructus  industriales," 
that  is  matter  for  replication.  But  even  assuming  that  the  plea  does  not  shew  that 
the  money  was  secured  upon  an  interest  in  land,  it  is  nevertheless  a  good  plea  of  usury. 
In  ThibauU  v.  Gibson  (12  M.  &  W.  88)  it  was  held,  that  the  2  &  3  Vict.  c.  37,  does 
not  repeal  the  12  Anne,  stat.  2,  c.  16,  but  only  takes  out  of  its  operation  all  contracts 
made  usurious  by  that  statute,  except  such  as  relate  to  land,  and  therefore  a  count 
in  a  declaration  for  usurj',  in  the  general  words  of  the  statute  of  Anne,  is  good, 
without  shewing  that  the  contract  was  one  affecting  land.  In  like  manner,  it  is 
sufficient  for  the  defendant  to  shew  an  usurious  contract  within  the  statute  of  Anne. 
If  the  plaintiff'  relies  upon  the  statute  of  Victoria,  he  should  make  it  matter  of 
replication. 

[112]  The  replication  de  injuria  is  not  admissible  in  answer  to  a  plea  of  fraud. 
The  plea  does  not  set  up  matter  of  excuse,  but  shews  that  there  never  was  any 
covenant,  inasmuch  as  the  deed  was  void  ab  initio.  The  case  differs  from  that  of  a 
plea  of  fraud  to  an  action  on  a  bill  of  exchange,  because  the  bill  is  not  void  as  against 
third  parties  not  cognizant  of  the  fraud.  Formerly,  a  plea  of  fraud  commenced  with 
"  onerari  non."  f  Alderson,  B.  It  is  difficult  to  distinguish  this  case  from  Cowper  v. 
Garbett  (13  M.  &  W.  34).]  The  replication  de  injuria  is  improper,  when  a  plea 
amounts  to  a  denial  of  the  debt :  Pelly  v.  Rose  (12  M.  &  W.  435). 

The  replication  for  the  fifth  plea  is  bad  for  the  grounds  assigned.  The  plaintiff 
should  have  traversed  either  the  sale  of  the  property,  or  the  payment  of  the  debt. 
By  putting  both  in  issue,  he  compels  the  defendant  to  prove  more  than  is  neces.sary 
to  afford  an  answer:  De  JFolf  v.  Beran  (13  M.  &  W.  IGO). 

Gray,  contra.  First,  it  is  not  shewn  by  the  third  plea  that  the  loan  was  secured 
on  an  interest  in  land.  The  term  "  growing  crops  of  grass  "  does  not  necessarily  imply 
an  interest  in  land.  It  may  mean  crops  of  grass  which  are  not  the  natural  produce 
of  the  land,  and  which  would  not  pass  to  the  heir,  but  to  the  executor,  or  it  may 
mean  crops  of  grass  then  growing,  but  to  be  afterwards  cut  and  delivered  as  goods 
and  chattels.     [Alderson,  B.     The  case  mentioned  by  Lord  Abinger,  in  Eochvcll  v. 
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FhiUips  (9  M.  &  W.  505),  in  which  a  contract  to  sell  timber  growing  was  held  not  to 
convey  any  interest  in  the  land  (Smith  v.  Surwan,  9  B.  &  0.  561),  is  explained  by 
what  is  said  by  Bayley,  J.,  in  his  judgment  in  Erans  v.  Roberts  (5  B.  &  C.  829);  it 
was  in  fact  a  contract  to  sell  timber  as  a  chattel.]  In  the  present  case,  the  plea  would 
be  [113]  satisfied  by  proof  that  the  plaintiff"  had  purchased  the  growing  crop  of  grass 
on  the  terms  that  it  was  to  be  severed  and  delivered  to  him  by  the  owner  of  the  soil. 
In  C'rosbtj  v.  Wadsuwth  the  question  arose  at  Nisi  Prius,  and  it  was  an  ascertained 
fact  that  the  contract  was  for  the  purchase  of  a  growing  crop  of  grass  to  be  mown 
and  made  into  hay  by  the  vendee.  That  was  clearly  an  interest  in  land,  which  would 
vest  in  the  heir,  and  not  in  the  executor.  The  cases  cited  have  been  decided  on  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  the  language  of  which  diff'ers  from  the  2  &  3  Vict, 
c.  37.  The  former  statute  uses  the  words  "  interest  in  or  concerning  land  ; "  and 
Lord  Ellenborough,  in  his  judgment  in  Crosby  v.  IVadsivorth,  adverts  to  those  particular 
words.  In  Evans  v.  lioherts  (5  B.  &  C.  829),  Littledale,  J.,  says,  "  The  words  '  lands, 
tenements,  and  hereditaments,'  appear  to  me  to  have  been  used  by  the  legislature  to 
denote  a  fee  simple,  and  the  words  'any  interest  in  or  concerning  them'  were  used 
to  denote  a  chattel  interest,  or  some  interest  less  than  the  fee  .simple."  An  interest 
concerning  land  is  materially  different  from  an  interest  in  land  ;  and  it  is  probable 
that  the  legislature  omitted  the  word  "concerning"  in  the  statute  of  Victoria,  in 
order  to  meet  cases  like  the  present.  Graves  v.  JFekl  (5  B.  &  Adol.  105)  is  an 
authority  in  favour  of  the  position  contended  for.  It  is  submitted,  howevei-,  that  the 
plea  is  bad.  Greater  strictness  is  required  in  a  plea  than  in  a  declaration,  and  the 
plea  should  have  alleged,  either  that  the  contract  was  made  before  the  2  &  3  Viet, 
c.  37,  came  into  operation,  or  that  it  was  accepted  from  the  operation  of  that  act : 
Turquand  v.  Mosedon  (7  M.  &  W.  504). 

With  respect  to  the  second  point,  the  case  of  C'oufcr  v.  Garhett  has  expressly 
decided,  that  de  injuria  is  a  good  i-eplication  to  a  plea  of  fraud.  The  circumstance  of 
fraud  does  not  render  a  deed  absolutely  void,  but  only  voidable.  [114]  It  is  not  like 
the  case  of  a  deed  which  is  falsely  read  to  an  illiterate  person  :  Thoroughgood's  case 
(2  Eep.  9).  The  title  of  a  purchaser  for  a  valuable  consideration  is  valid,  though  he 
purchased  of  one  who  had  obtained  a  conveyance  by  fraud  :  Doe  d.  Uothwell  v.  Martyr 
(1  N.  R.  332).  The  meaning  of  the  plea  is,  that  there  was  such  fraud  as  would  avoid 
the  deed  as  against  the  defendant. 

As  to  the  last  point,  the  plaintiff  might  have  traversed  either  the  sale  or  payment, 
but  he  is  not  bound  to  do  so.  In  the  ordinary  case  of  a  plea  of  payment  in  satisfaction, 
the  plaintiff'  may  take  issue  either  on  the  payment  or  the  acceptance  in  .satisfaction, 
but  it  is  usual  to  traverse  both  :  Wehh  v.  JVcatherhy  (1  Scott,  477  ;  1  Bing.  N.  C. 
502).  In  the  case  of  De  JFolf  v.  Bcvan  (13  M.  &  W.  160)  the  plea  contained  matter 
of  title,  and  therefore  came  within  the  third  resolution  in  Crogatc's  case  (8  Rep.  132). 

Peacock  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 

EoLFE,  B.  This  was  an  action  of  covenant,  in  which  the  plaintiff  declared  on  a 
deed,  whereby  the  defendant  covenanted  to  pay  the  plaintiff'  £250,  and  interest. 

To  this  the  defendant  pleaded  several  pleas  ;  and  the  third  plea  was,  that  the 
covenant  was  entered  into  in  pursuance  of  an  usurious  contract,  by  which  the  defendant 
agreed  to  pay  more  than  £5  per  cent,  by  way  of  interest,  and  that  the  payment  was 
secured  by  a  deed,  whereby  the  defendant  bargained  and  sold  to  the  plaintiff',  by  way 
of  security,  certain  personal  chattels,  and  also  the  crops  of  grass  then  growing  on 
certain  lands  mentioned  in  the  deed,  insisting,  [115]  therefore,  that  the  covenant  was 
void  under  the  statute  of  Anne. 

To  this  plea  the  plaintiff"  replied,  that  the  contract  was  entered  into  after  the 
passing  of  the  statute  2  &  3  Vict.  c.  37,  and- to  this  replication  there  was  a  general 
demurrer.  The  first  question,  therefore,  is,  whether  the  contract  stated  in  the  plea  is 
void  under  the  statute  of  Anne,  notwithstanding  the  statute  of  Victoria.  It  certainly 
is  void,  if  the  plea  sufficiently  shews  that  the  security  consisted  in  part  of  an  interest 
in  land,  for  the  statute  of  Victoria  has  no  application  to  such  securities.  Now,  part  of 
the  property  assigned  bj'  way  of  security  to  the  lender  of  the  money,  consisted  of 
certain  crops  of  grass,  described  in  the  deed  as  growing  on  a  certain  estate  called  the 
Sheeping-house  estate,  and  it  was  argued,  on  the  authority  of  Crosby  v.  fVadstvaiih 
(6  East,  602),  that  this  is  an  interest  in  land.     When  a  sale  of  growing  crops  docs, 
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and  when  it  does  not,  confer  an  interest  in  land,  is  often  a  question  of  much  nicety  ; 
bat  certainlj',  when  the  owner  of  the  soil  sells  what  is  growing  on  the  land,  whether 
natural  produce,  as  timber,  grass,  or  apples,  or  fructus  industriales,  as  corn,  pulse,  or 
the  like,  on  the  terms  that  he  is  to  out  or  sever  them  from  the  land,  and  then  deliver 
them  to  the  purchaser,  the  purchaser  acquires  no  interest  in  the  soil,  which  in  such 
case  is  onlj'  in  the  nature  of  a  warehouse  for  what  is  to  come  to  him  merely  as  a 
personal  chattel.  The  doubt  here  is,  what  is  the  true  meaning  of  the  plea  as  to  these 
crops  Mr.  Gray  argued  that  the  plea  would  be  satisfied  by  proving  that  the  plaintiff, 
not  being  the  owner  of  the  Sheeping-house  estate,  was  yet  entitled  to  the  grass  in 
question,  as  ha^ang  purchased  it  on  the  terms  that  it  was  to  be  severed  by  the  owner  of 
the  soil,  and  then  delivered  to  him  as  a  mere  personal  chattel  ;  and  we  are  inclined  to 
attach  great  weight  to  this  argument,  and  think  the  case  will  be  in  the  same  position 
as  if  the  plea  had  con-[116]-tained  no  reference  to  the  subject-matter  of  the  security, 
but  had  merely  alleged  that  the  covenant  sued  on  was  void,  as  having  been  entered 
into  pursuant  to  an  usurious  contract  for  taking  more  than  £5  per  cent,  interest. 
Such  a  contract  would  clearly  be  void  under  the  statute  of  Anne,  and  that  statute 
being  still  in  force,  the  plea  is  prima  facie  a  good  answer  to  the  plaintiff's  demand, 
according  to  the  principle  laid  down  in  Thihault  v.  Gihson  (12  M.  &  W.  88).  The 
question  then  arises,  whether  the  plaintiff  gets  rid  of  the  effect  of  the  statute  of  Anne, 
by  merely  stating  that  the  contiact  was  entered  into  after  the  passing  of  the  statute  of 
Victoria.  We  think  he  does  not.  The  true  effect  of  the  statute  of  Victoi'ia  is  to 
except  from  the  operation  of  the  statute  of  Ainie  all  contracts  not  relating  to  land  ; 
and  when  the  defendant  has  by  his  plea  clearly  brought  the  case  within  the  operation 
of  the  old  statute,  it  is  not  sufficient  for  the  plaintiff  to  reply  that  which  may  or  may 
not  bring  the  contract  within  the  operation  of  the  statute  of  Victoria  It  was 
incumbent  on  him  to  aver  all  which  is  necessary  to  shew  that  the  statute  of  Anne  does 
not  apply  to  the  question, — namely,  that  it  was  entered  into  after  the  passing  of  the 
statute  of  Victoria,  and  that  it  does  not  relate  to  land. 

The  replication  does  aver  that  the  contract  was  after  the  statute  of  Victoria, 
but  omits  to  aver  that  it  does  not  relate  to  land.  It  therefore  fails  to  shew  what  the 
plaintiff  was  bound  to  make  out,  namely,  that  the  statute  of  Anne  does  not  apply. 
On  these  grounds,  therefore,  even  adopting  Mr.  Gray's  argument,  as  we  are  inclined  to 
do,  that  the  plea  does  not  shew  affirmatively  that  the  security  did  comprise  an  interest 
in  land,  still  we  think  that  the  plea  is  good,  and  that  the  replication  ofl'ers  no  sufficient 
answer.     There  must,  therefore,  be  judgment  for  the  defendant  on  the  third  plea. 

[117]  Two  other  questions  were  raised  in  the  argument  on  the  fourth  and 
fifth  pleas. 

The  fourth  plea  was  a  general  plea  of  fraud,  to  which  there  was  a  replication  of 
de  injuria,  and  the  defendant  demurred  to  this  replication  as  inapplicable  to  an  action 
of  covenant ;  but  we  were  all  of  opinion  at  the  time  of  the  argument,  and  so  stated, 
that  there  was  no  distinction  in  principle  between  this  case  and  the  case  of  a  bill  of 
exchange,  as  to  which  de  injuria  has  been  held  to  be  a  good  replication  to  a  plea  of 
fraud  like  the  present:  Cooper  v.  Garhett  (13  M.  &  W.  33). 

In  the  fifth  plea  the  defendant  states,  that  pursuant  to  the  provisions  of  the  deed 
the  plaintitf  sold  the  property  comprised  in  the  security,  and  b\'  means  of  the  pro- 
ceeds of  the  sale  satisfied  himself  the  amount  of  his  debt.  The  replication  traversed 
the  sale  and  payment  of  the  debt  bj'  means  of  the  proceeds,  and  the  defendant 
demurred  to  this  for  duplicity.  But  we  are  all  of  opinion  that  this  is  not  double ; 
the  bar  set  up  is,  that  the  debt  has  been  satisfied  by  sale  of  the  mortgaged  property, 
and  by  application  of  the  proceeds  in  liquidation  of  the  debt.  This  is,  in  truth,  only 
a  special  plea  of  payment ;  and  although  several  items  go  to  make  up  the  complex 
fact,  yet  it  is  in  truth  but  one  defence.  Judgment  therefore  will  be  entered  on  these 
two  last  pleas  for  the  plaintiff,  and  on  the  third  plea  for  the  defendant. 

Judgment  accordingly. 

[118]  Ann  Wainsian  v.  Kynman.  July  3,  1847. — Part  payment  of  a  debt  will 
not  take  the  case  out  of  the  Statute  of  Limitation.s,  unless  the  payment  be  made 
under  circumstances  which  warrant  a  jury  in  inferring  a  promise  to  pay  the 
residue;  therefore,  where  a  party,  on  being  applied  to  for  interest,  paid  a 
sovereign,  and  said  he  owed  the  money,  but  would  not  pay  it : — Held,  that  it 
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was  a  question  for  the  jury  to  say  whether  he  intended  to  refuse  payment,  or 
merely  spoke  in  jest. 

[S.  C.  16  L.  J.  Ex.  232.-  Eeferred  to,  Davies  v.  Edwards,  1851,  7  Ex.  22  ;  Bodgcr  v. 
Arch,  1854,  10  Ex.  333;  lilorgan  v.  Ncndands,  1872,  L.  E.  7  Q.  B.  493;  In  re 
Somerset;  Somerset  v.  Earl  Poulett,  [1894]  1  Ch.  231.] 

Debt  by  payee  against  maker  of  a  promissory  note,  dated  the  23rd  of  November, 
1837,  for  payment  of  £193,  with  interest,  six  months  after  notice.  There  was  also  a 
count  for  money  lent,  interest,  and  money  due  on  an  account  stated. 

The  defendant  pleaded  (with  other  pleas)  the  Statute  of  Limitations. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Hilary  Term, 
it  appeared  that  the  action  was  brought  to  recover  the  sum  of  2421.  lis.,  being  the 
amount  of  principal  and  interest  due  upon  the  promissory  note  set  out  in  the  first 
count  of  the  declaration.  For  the  purpose  of  taking  the  case  out  of  the  Statute  of 
Limitations,  the  plaintiff  called  a  witness  of  the  name  of  Holiday,  who  stated  that, 
"on  the  23rd  of  June,  1846,  he  accompanied  the  plaintiff  to  the  defendant's  house. 
The  defendant  asked  the  plaintiff  what  had  brought  her  there.  She  said  she  wanted 
some  interest  money.  The  defendant  said,  that  the  plaintiff  ought  to  have  let  him 
know ;  a  sovereign  was  all  he  had.  He  then  gave  the  plaintiff  a  sovereign.  The 
defendant  said  he  owed  the  money  but  he  would  not  pay  it.  He  also  said  that  they 
had  balanced  in  1841,  and  there  was  then  £15  due  for  interest  money  ;  that  he  had 
paid  her  £4  in  April  last,  and  that  £1  made  £5." 

On  the  part  of  the  defendant,  it  was  objected  that  the  above  evidence  was  not 
sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  inasmuch  as  the  part 
payment  was  accompanied  with  an  expression  that  the  defendant  did  not  intend  to 
pay  the  residue.  The  Lord  Chief  Baron  told  the  jury,  that  the  intention  of  the 
defendant  was  immaterial,  and  that  the  mere  fact  of  part  payment  was  of  itself 
sufficient  to  take  the  case  out  of  the  statute.  The  jury  having  [119]  found  for  the 
plaintiff,  leave  was  reserved  for  the  defendant  to  move  to  enter  a  nonsuit. 

Lush,  having  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new  trial  on  the 
ground  of  misdirection, 

Watson  and  Wordsworth  shewed  cause  in  Trinity  Terra,  June  12th.  There  was 
sufficient  evidence  to  take  the  case  out  of  the  Statute  of  Limitations.  The  part  pay- 
ment was  accompanied  by  an  acknowledgment  that  £4  had  been  paid  in  the  preceding 
April.  [Aldei-son,  B.  Eayley  v.  Asliton  (12  Adol.  &  E.  493)  and  other  cases  have 
established,  that  the  acknowledgment  of  payment  must  be  in  writing,  signed  by  the 
party,  or  the  fact  of  payment  must  be  proved.]  It  is  true  that,  in  Willis  v.  Newham 
(3  Y.  &  J.  521),  it  was  held  that  a  verbal  acknowledgment  of  payment  was  not 
sufficient  to  take  the  case  out  of  the  statute  ;  but  the  principle  involved  in  that  decision 
is  now  under  the  consideration  of  the  Exchequer  Chamber.  Part  payment  operates 
as  a  general  acknowledgment  of  the  debt,  and  the  party  saying  that  he  would  pay 
no  more,  does  not  limit  or  qualify  the  act.  In  Tippets  v.  Heane  (1  C.  M.  &  R.  252), 
Parke,  B.,  .says,  "  In  order  to  take  a  case  out  of  the  Statute  of  Limitations  by  a  part 
payment,  it  must  appear,  in  the  first  place,  that  the  payment  was  made  on  account 
of  a  debt ;  secondly,  it  must  appear  that  the  payment  was  made  on  account  of  the 
debt  for  which  the  action  is  brought.  But  the  case  must  go  further,  for  it  is  neces- 
sary, in  the  third  place,  to  shew  that  the  payment  was  made  as  part  payment  of  a 
greater  debt,  because  the  principle  upon  which  a  part  payment  takes  a  case  out  of  the 
statute  is,  that  it  admits  a  greater  debt  to  be  due  at  the  time  of  the  part  payment. 
Unless  it  amounts  to  an  admission  that  moi'e  is  due,  it  cannot  operate  as  an  admis- 
[120]-sion  of  any  still  existing  debt."  In  the  present  case  all  those  requisites  have 
been  complied  with. 

Lush,  in  support  of  the  rule.  A  part  payment  will  not  take  a  case  out  of  the 
Statute  of  Limitations,  unless  it  be  expressly  made  as  part  payment  in  discharge  of 
liability  for  a  larger  amount,  and  with  the  intention  of  admitting  a  liability  to  pay 
the  residue.  Prior  to  the  case  of  A'Cowi  v.  Cross  (3  Bing.  329),  it  was  supposed  that 
the  mere  acknowledgment  of  a  debt  was  a  waiver  of  the  statute,  but  that  case  decided 
that  the  acknowledgment  must  be  such  as  to  operate  as  a  new  promise.  There, 
Best,  C.  J.,  says,  "  There  are  many  cases  from  which  it  may  be  collected,  that  if  there 
be  anything  said  at  the  time  of  the  acknowledgment  to  repel  the  inference  of  a  promise, 
the  acknowledgment  will  not  take  a  case  out  of  the  statute."     It  is  for  the  jury  to 
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say  quo  animo  the  party  makes  the  admission.  The  mere  act  of  part  payment  does 
not  of  itself  take  the  case  out  of  the  statute,  but  the  payment  must  be  made  with  a 
view  to  revive  the  debtor's  liability.     In  the  case  of  Bafcinan  v.  Finder  (3  Q.  B.  .574 ; 

2  G.  &  Dav.  790),  the  Court  put  part  payment  on  the  same  footing  as  an  acknowledg- 
ment. And  where  a  party  revives  a  debt  by  paying  it  into  Court,  but  at  the  same 
time  refuses  to  pay  interest,  such  payment  of  the  principal  does  not  revive  the  claim  for 
interest:  Collyer  v.  IFiUorh  (4  Bing.  313).  So,  where  some  items  of  account  are  barred 
by  the  statute,  a  part  payment  by  the  debtor,  without  appropriation  to  such  items,  will 
not  take  them  out  of  the  statute :  Mills  v.  Fowkes  (5  Bing.  N.  C.  4-5.5 ;  7  Scott,  444). 
Those  authorities  shew  that  the  part  payment  must  be  made  with  the  intention  of 
creating  a  new  liability  to  pay  the  debt.  The  acknowledgment  must  be  such  as  would 
authorise  the  [121]  jury  to  imply  from  it  a  promise  to  pay,  and  that  question  should 
have  been  left  to  them :  Linsell  v.  Bonsor  (2  Bing.  N.  C.  241  ;  2  Scott,  399). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

KOLFE,  B.  In  this  case  the  Lord  Chief  Baron,  in  substance,  directed  the  jury  that 
the  mere  fact  of  part  payment  was  of  itself  conclusive  to  take  the  case  out  of  the 
Statute  of  Limitations.  We  think  that  direction  was  undoubtedly  erroneous.  In 
order  to  take  the  case  out  of  the  statute,  the  circumstances  must  be  such  as  to  warrant 
the  jury  in  inferring  a  promise  to  pay.  Here  there  were  circumstances  from  which 
such  a  promise  might  possibly  have  been  inferred  ;  but  we  think  they  ought  to  have 
been  laid  before  the  jury,  and  that  the  mere  fact  of  part  payment  docs  not  necessarily 
take  the  case  out  of  the  statute.  It  might  be  that  the  words  were  spoken  by  the 
defendant  in  jest,  and  without  any  intention  of  refusing  payment,  but  that  is  a  question 
for  the  jury  to  determine.     The  rule  will,  therefore,  be  absolute  for  a  new  trial. 

Rule  absolute. 

[122]  Harris  v.  Wall.  June  12,  1S47. — Assumpsit  by  indorsee  against  indorser 
of  a  bill  of  exchange,  with  counts  for  money  lent,  &c.  Plea,  infancy.  Replication, 
that  defendant,  after  he  became  of  age,  by  memorandum  in  writing,  signed  by 
him,  ratified  and  confirmed  the  contracts  and  promises.  Issue  thereon.  The 
defendant,  after  he  became  of  age,  wrote  to  the  plaintiff  the  following  letters  : — ■ 
"I  should  feel  particularly  obliged  if  you  would  arrange  to  keep  the  bills  back 
for  a  little  time,  as  my  late  brother's  executors  have  lost  their  mother  and  only 
sister  lately,  and  which  prevents  them  from  settling  with  you.  The  money  will 
be  shortly  paid,  sa\'  £2000."  "The  bills  drawn  out  by  Mr.  B.  and  me,  and  my 
acceptances,  one  for  £1500  and  the  other  for  £500,  due  on  the  1st  January  last, 
will  most  likely  be  settled  shortly,  and  would  have  been  settled  before,  had  not 
a  sudden  accident  occurred,  which  prevented  their  being  paid."  "  I  beg  to  inform 
you  that  I  have  this  day  forwarded  your  letter  to  Messrs.  H.  I  cannot  tell  you 
about  what  time  they  will  be  settled,  as  I  have  not  the  money  myself,  and,  as 
I  have  told  you  before,  I  have  left  it  entirely  in  their  hands."  "I  received  your 
letter  yesterday,  and  am  sorry  to  find  that  you  are  not  contented  with  the  letter 
I  gave  you  when  you  were  at  my  house,  some  short  time  ago.  I  have  heard 
from  the  Messrs.  H.  yesterday,  and  they  said  they  had  written  to  their  agent  in 
Dublin,  to  arrange  the  whole  thing.  I  therefore  beg  that  you  will  immediately 
see  and  inform  Mr.  L.,  who  I  have  heard  from  this  day,  of  it.  It  is  not  a  bit  of 
use  writing  these  sort  of  letters,  as  payment  will  not  be  made  any  the  sooner  for 
them.  What  I  tell  you  is  perfectly  correct,  and  the  matter  will  be  settled 
shortly  : " — Held,  that  the  letters  were  a  ratification  of  the  defendant's  promise 
made  during  infancy. — Any  written  instrument  signed  by  the  party,  which  in 
the  case  of  adults  would  have  amounted  to  the  adoption  of  the  act  of  a  party 
acting  as  agent,  will,  in  the  case  of  an  infant  who  has  attained  his  majority, 
amount  to  a  ratification. 

[S.  C.  16  L.  J.  Ex.  270.     Approved,  Rme  v.  Hopioood,  1868,  L.  R.  4  Q.  B.  D.  3. 
Referred  to.  In  re  Hoclson ;  Williams  v.  Knirjht,  [1894]  2  Ch.  425.] 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  exchange,  dated  the  29th  March, 
1845,  for  payment  of  £500  nine  months  after  date.  There  were  also  counts  for  money 
lent,  interest,  &c. 
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The  defendant  pleaded  (with  other  pleas)  that  at  the  time  of  the  making  of  the 
promises  in  the  declaiation  mentioned,  he  the  defendant  was  an  infant  within  the  age 
of  twenty-one  years,  to  wit,  of  the  age  of  twenty  j^ears.     Verification. 

Eeplication.  That  the  defendant,  before  the  commencement  of  the  suit,  to  wit, 
on  &c.,  attained  his  full  age  of  twenty-one  years,  and  that  the  defendant  after  he  had 
so  attained  his  age  of  twenty-one  years,  and  before  the  commencement  of  this  suit,  to 
wit,  on  &c.,  by  a  certain  memorandum  in  writing,  then  made  and  signed  by  him, 
ratified  and  confirmed  the  said  contracts  and  promises  in  the  declaration  mentioned, 
and  then  promised  the  plaintiff  to  pay  him  the  said  several  monies  in  the  declaration 
mentioned.     Verification. 

The  rejoinder  traversed  the  replication  in  terms,  upon  which  issue  was  joined. 

The  cause  was  tried  before  Patteson,  J.,  at  the  Warwick  summer  assizes,  1846, 
when  a  verdict  was  found  for  the  [123]  plaintiff,  subject  to  the  opinion  of  the  Court 
on  the  following  case  : — 

The  plaintiff  is  a  jeweller  residing  at  Dublin,  and  the  defendant  was,  when  the 
transaction  hereinafter  mentioned  took  place,  an  officer  in  Her  Majesty's  I6th  regiment 
of  foot. 

The  bill  of  exchange  in  the  first  count  mentioned  was  drawn,  accepted,  and  indorsed, 
as  is  alleged  in  that  count;  and  at  that  time,  viz.  29th  March,  18-1.5,  the  defendant 
was  an  infant  under  the  age  of  twenty-one  years,  that  is  to  say,  of  the  age  of  twenty 
years.  The  defendant  became  of  full  age  on  the  10th  of  December,  184.5,  before  the 
bill  became  due.  The  defendant  after  he  became  of  age  wrote  to  the  plaintiff  the 
following  letter,  which,  though  mentioned  to  bear  date  Jauuary  2nd,  1845,  was  in 
reality  on  the  same  day  of  the  month  in  1846. 

"  Cross  House,  Powick,  near  Worcester, 
"Mr.  Harris,—  "January  2nd,  184-5. 

"  I  should  feel  particularly  obliged,  if  you  would  arrange  to  keep  the  bills  back  for 
a  little  time,  as  my  late  brother's  executors  have  lost  their  mother  and  only  sister 
lately,  and  which  prevents  them  from  settling  with  you.  The  money  will  be  shortly 
paid,  say  £2000.  I  have  heard  from  Mr.  Harnett  this  morning,  and  he  tells  me  a 
Mr.  Green  has  written  to  him  for  the  money.  Please  arrange  with  him,  and  write 
to  me  hy  return." 

The'  executors  of  the  defendant's  brother  referred  to  in  the  foregoing  letter  were 
the  Messrs.  Hall  mentioned  in  the  letter  of  the  defendant  hereinafter  set  out,  dated 
19th  of  January,  1846.  The  defendant's  brother  had  died  in  February,  1845,  and 
had  left  the  defendant  a  considerable  fortune,  more  than  ample  for  the  payment  of 
£2000. 

When  the  bills  became  due  they  were  dishonoured,  and  the  defendant  shortly  after 
wrote  to  the  plaintiff  the  following  letter  : — 

[124]  "  Powick,  Worcestershire, 
"6th  Jan.,  184-5. 

"The  bills  drawn  out  by  Mr.  M'Barnett  and  me,  and  my  acceptances,  one  for 
£1500  and  the  other  for  £500,  due  on  the  1st  of  January  last,  will  most  likely  be 
settled  shortly,  and  would  have  been  settled  before  had  not  a  sudden  accident  occurred 
which  prevented  their  being  paid." 

In  reply  is  a  further  application  from  the  plaintiff  for  payment  of  the  bills ;  the 
defendant  also,  after  he  became  of  age,  wrote  and  sent  to  the  plaintiff'  the  following 
letter,  also  mis-dated  as  above. 

"  Cross  House,  Powick,  Worcestershire, 
"  19th  Jan.,  184.5. 
"  Sir, — I  beg  to  inform  you  that  I  have  this  day  forwarded  your  letter  to  Messrs. 
Hall,  and  also  the  letters  from  Messrs.  Green  &  M'Barnett.     I  cannot  exactly  tell  you 
about  what  time  they  will  be  settled,  as  I  have  not  the  money  myself,  and  as  I  have 
told  you  before  I  have  left  it  entirely  in  their  hands. — Yours  truly, 

"G.  A.  E.  Wall." 

The  defendant,  after  he  became  of  age,  wrote  and  sent  to  the  plaintiff  the  following 
reply  to  a  letter  written  to  him  by  plaintiff',  also  mis-dated : — 
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"  Cross  House,  Powiek,  Worcester, 
"25th  Jan.,  1845. 
"  Sir, — I  received  j'our  letter  of  j^esterday,  and  am  sorry  to  find  that  you  are  not 
contented  with  the  letter  I  gave  you  when  you  were  at  my  house  some  short  time  ago. 
I  have  heard  from  the  Messrs.  Hall  yesterday,  and  they  said  they  had  written  to  their 
agents  in  Dublin  to  arrange  the  whole  thing ;  I  therefore  beg  you  will  immediately 
see  and  inform  Mr.  Lazarus,  who  I  heard  from  this  da}^  of  it.  It  [125]  is  not  a  bit 
of  use  writing  these  sort  of  letters,  as  payment  will  not  be  made  any  the  sooner  for 
them.  AVhat  I  tell  you  is  perfectly  correct,  and  the  matter  will  be  settled  shortly. — 
Truly,  '  G.  A.  E.  Wall." 

It  is  agreed  that  the  pleadings  in  this  action  shall  be  considered  and  referred  to 
as  part  of  this  case. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  above  letters  of  the 
defendant,  dated  respectively  the  2nd,  6th,  19th,  and  25th  of  Januarj',  1846,  taken 
together,  amount  in  point  of  law  to  a  sufficient  promise  or  ratification,  after  full  age, 
of  his  contract,  so  as  to  establish  plaintiff's  rejjlication  to  defendant's  plea  of  infancy. 

If  the  Court  should  be  of  th.at  opinion,  then  a  verdict  shall  be  entered  for  the 
plaintiff  on  all  the  issues  for  £500,  with  interest  and  costs  of  suit ;  but  if  the  Court 
shall  be  of  a  contrary  opinion,  then  that  a  nonsuit  shall  be  entered. 

The  case  was  argued,  in  last  Easter  Term,  (May  3rd),  by  Macaulay,  for  the  plaintiff. 
The  letters  amount  to  a  ratification  of  the  promise.  The  first  letter  contains  a  recog- 
nition of  the  existence  of  the  debt,  accompanied  with  a  distinct  promise  that  the 
monies  shall  be  shortly  paid.  The  case  resembles  Uartley  v.  Wharton  (11  Adol.  &  E. 
934),  where  the  plaintift'  produced  the  following  paper  signed  by  the  defendant :  "  I 
am  sorry  to  give  you  so  much  trouble  in  calling,  but  I  am  not  prepared  for  you,  but 
will  without  neglect  remit  you  in  a  short  time,'' — and  that  was  held  a  sufficient  ratifi- 
cation. [Parke,  B.  Does  not  the  letter  import  that  the  defendant  would  pay  the 
debt,  if  he  got  the  two  thousand  pounds  ?J  In  Hunt  v.  Masgcij  (5  B.  &  Adol.  902),  the 
defendant  addressed  the  following  letter  to  his  guardian  : — "  I  request  you  to  pay 
Mr.  Hunt  £101  at  \'our  earliest  [126]  convenience  after  the  date  of  this  letter,  from 
the  money  left  me  by  my  grandfather,  11.  Andrews,  Esq.,  for  which  I  have  given  my 
bill," — and  the  Court  held  that  amounted  to  a  ratification  of  the  original  promise  to 
pay  according  to  the  tenor  and  eft'ect  of  the  bill  of  exchange,  and  might  be  declared  on 
accordingly.  The  case  of  Lohh  v.  Stanley  (5  Q.  B.  574)  arose  upon  the  6  Geo.  4,  c.  16, 
s.  131,  which  has  received  the  same  construction  as  the  9  Geo.  4,  c.  14,  s.  5;  there 
the  defendant  wrote  as  follows  : — "  Mr.  Stanley  begs  to  inform  Messrs.  Lolib  &  Co. 
that  he  will  take  an  early  opportunity  of  settling  their  account,  but  Mr.  Stanley  objects 
to  give  his  bill," — and  that  was  held  a  sufficient  promise  in  writing  by  the  bankrupt  to 
pay  the  debt.  If  the  letters  be  read  together,  they  amount  to  an  absolute  uncondi- 
tional promise  to  pay. 

Waddington,  for  the  defendant.  There  is  no  ratification  or  promise  by  the  defen- 
dant. The  plaintiff  was  bound  to  prove  a  promise  corresponding  with  that  alleged  in 
the  declaration,  viz.  to  pay  the  bill  according  to  its  tenor  and  eft'ect,  and  to  pay  the 
other  monies  on  request.  It  is  ti'ue  that  in  Il'illiaiiis  v.  Moor  (11  M.  &  W.  256)  it  was 
decided,  that  an  account  stated  by  an  infant  might  be  ratified  by  him  after  he  became 
of  age,  but  that  proceeded  on  the  ground  that  the  ratification  created  a  new  contract. 
A  mere  acknowledgment  after  full  age  of  a  debt  contracted  during  infancy  does  not 
amount  to  a  promise  or  ratification.  In  the  case  of  Cohen  v.  Armdrowj  (1  M.  &  Sel. 
724),  the  replication  to  a  plea  of  infancy  omitted  to  allege  that  the  defendant  ratified 
and  confirmed  the  promise  after  he  became  of  age ;  and  Lord  EUenborough  says, 
"  This  form  of  replication,  that  the  defendant  ratified  and  confirmed  the  promise,  is 
not  according  to  the  old  form.  I  remember  it  used  to  be,  formerly,  that  he  promised 
after  he  became  of  age ;  and  strictly  speaking  that  is  the  more  correct  form,  [127]  for 
no  person  ever  ratifies  in  words  his  former  promise,  but  he  makes  a  new  promise. 
To  say  that  he  ratified,  is  an  artificial  inference  from  the  fact ;  it  is  not  a  ratifica- 
tion unless  done  animo  ratificandi  :  whereas,  it  is  in  general  only  a  new  promise  to 
pay.  I  think,  however,  this  replication  may  be  supported,  llatification  and  confirma- 
tion mean  something  more  than  merely  repeating  the  promise,  and  the  jury  have 
found  that  the  defendant  has  ratified."  [Parke,  B.  The  9  Geo.  4,  c.  14,  s.  5,  appears 
to  distinguish  between  "  ratification  "  and  "  promise."]     In  Hunt  v.  Masicy  (5  B.  &  Adol. 
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902),  Littledale,  J.,  says,  "  The  case  might  be  different,  if  the  defendant  had  become 
of  age,  and  written  the  letter  after  the  bill  had  become  due,  then,  perhaps,  he  could 
not  be  said  to  have  promised  to  pay  according  to  the  tenor  and  effect  of  the  bill  of 
exchange."  The  first  letter  amounts  only  to  an  acknowledgment  that  some  money 
was  due  which  the  plaintiff'  would  shortly  get  out  of  a  particular  fund.  In  Hartley  v. 
Wharton  (11  Adol.  &  E.  934)  there  was  a  distinct  promise  by  the  defendant,  that  he 
himself  would  remit  the  money.  So  also  in  LM  v.  Stanloj  (5  Q.  B.  .574).  Cases 
have  arisen  upon  the  Statute  of  Limitations,  in  which  language  similar  to  the  present 
has  been  held  insufficient  to  revive  the  debt.  In  Tanner  v.  Smart  (6  B.  &  C.  G03)  the 
plaintiff  proved  the  following  acknowledgment  by  the  defendant : — "  I  cannot  pay  the 
debt  at  present,  but  I  will  pay  it  as  soon  as  I  can," — and  that  was  held  not  sufficient 
to  entitle  the  plaintiff  to  a  verdict,  no  proof  being  given  of  the  defendant's  ability  to 
pay.  In  Whippy  v.  Hillary  (3  B.  &  Adol.  399),  the  defendant  wrote  to  the  plaintiff" 
as  follows  : — "  I  have  hitherto  deferred  writing  to  you  regarding  your  demand  upon 
me  in  consequence  of  some  family  arrangements,  through  which  I  shall  be  enabled  to 
discharge  your  account,  and  which  were  in  progress,  not  having  been  completed.  I 
have  now  the  satisfaction  to  inform  [128]  you,  that  an  appointment  of  sufficient  funds 
has  been  made  for  this  purpose,  of  which  H.  Y.,  E.sq.,  is  one  of  the  trustees,  to  which 
I  have  given  in  a  statement  of  your  account  amounting  to  98l.  8s.  It  will,  however, 
be  unavoidable  that  some  time  must  elapse  before  the  trustees  can  be  in  cash  to  make 
these  payments,  but  I  have  Mr.  Y.'s  authority  to  refer  3'ou  to  him  for  any  further 
information  you  may  deem  requisite  on  this  subject ; "  and  that  was  held  insufficient, 
on  the  ground,  that  by  the  6  Geo.  4,  c.  14,  s.  1,  the  acknowledgment  in  writing  to  bar 
the  statute  must  be  signed  by  the  party  chargeable  thereby,  and  such  letter  did  not 
charge  the  defendant.  Those  cases  are  stronger  than  the  present,  for  this  letter  merely 
refers  to  the  executors  of  the  defendant's  brother  as  persons  who  would  shortly  pay 
the  money.  The  same  principle  is  applicable  to  both  cases,  and  in  each  there  must 
be  either  a  distinct  promise  to  pay,  or  an  acknowledgment  from  which  a  promise  is  to 
be  inferred:  Morrell  v.  Frith  (3  M.  &  W.  402),  Crippis  v.  Davis  (12  M.  &  W.  159). 
The  case  of  Bird  v.  Gammon  (3  Bing.  N.  C.  883  ;  5  Scott,  213)  must  be  considered  as 
overruled  by  Hart  v.  Prendergast  (14  M.  &  W.  741).  There  Parke,  B.,  says,  "There 
is  no  doubt  of  the  principle  of  law  applicable  to  these  cases,  since  the  decision  in 
Tanner  v.  Smart,  namely,  that  the  plaintiff'  must  either  shew  an  unqualified  acknow- 
ledgment of  the  debt,  or,  if  he  shew  a  promise  to  pay  coupled  with  a  condition,  he 
must  shew  performance  of  the  condition,  so  as  in  either  case  to  fit  the  promise  laid  in 
the  declaration,  which  is  a  promise  to  pay  on  request."  These  letters  contain  an 
acknowledgment  of  a  debt,  but  nothing  from  which  it  can  be  inferred  that  the  defen- 
dant intended  to  charge  himself  with  the  payment.  Routledge  v.  llamsay  (8  Adol.  &  E. 
221)  is  also  in  point. 

Macaulay  replied. 

Cur.  adv.  vult. 

[129]  The  judgment  of  the  Court  was  now  delivered  by 

KoLFE,  B.  The  question  to  ha  decided  in  this  special  case,  which  was  argued  last 
term,  is,  whether  certain  letters  written  by  the  defendant,  after  he  had  attained  his 
age  of  twenty-one  years,  amounted  to  a  ratification  of  his  liability  on  a  bill  of  exchange 
for  £-500,  which  he  had  accepted  during  his  minority. 

The  defendant  attained  his  majority  on  the  10th  of  December,  184.5.  Under  the 
will  of  his  late  brother,  he  was  entitled  to  more  than  £2000,  then  in  the  hands  of 
Messrs.  Hall,  his  brother's  executors.  The  bill  in  question,  which  had  been  accepted 
by  the  defendant  during  his  minority,  became  due  on  the  1st  of  January,  1846,  and 
the  letters  which  he  wrote  are  as  follows  : — [His  Lordship  read  the  letters.] 

The  question  is,  whether  from  all  or  any  of  these  letters  the  Court  can  say  that 
the  defendant  ratified  the  promise  made  during  his  infancy  to  pay  the  £500  bill. 
There  is  some  difficulty  in  cases  like  the  present  in  understanding  clearly  what  is 
meant  by  a  ratification.  It  is  generally,  as  was  remarked  by  Lord  Ellenborough  in 
Cohen  v.  Armstrong  (1  M.  &  Sel.  724),  more  correct  to  say  that  the  infant  made  a  new 
promise  after  he  came  of  age.  "To  say  that  he  ratified  it,  is  an  artificial  inference 
from  the  fact ;  it  is  not  a  ratification  unless  done  animo  ratificandi :  whereas  it  is  in 
general  only  a  new  promise  to  pay."  But  whatever  difliculty  may  exist,  the  law 
clearly  recognises  ratification  as  something  distinct  from  a  new  promise.  Indeed, 
Lord  Tenterden's  act,  9  Geo.  4,  c.  14,  s.  5,  which  was  cited  in  the  argument  before  us, 
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expressly  makes  a  distiuctioa  between  a  new  promise  and  the  ratification,  after  majority, 
of  the  old  promise  made  daring  infancy,  in  both  cases  requiring  a  written  instrument 
signed  by  the  party.  The  first  step,  therefore,  to  take  towards  a  decision  of  this  case 
is,  to  un-[130]-derstand  clearly  what  is  meant  by  a  ratification,  as  distinguished  from 
a  new  promise.  We  are  of  opinion,  (apart  from  Lord  Tenterden's  act),  that  any  act 
or  declaration  which  recognises  the  existence  of  the  promise  as  binding  is  a  ratification 
of  it,  as,  in  the  case  of  agency,  anything  which  recognises  as  binding  an  act  done  by 
an  agent,  or  by  a  party  who  has  acted  as  agent,  is  an  adoption  of  it.  Any  written 
instrument  signed  by  the  party,  which  in  the  case  of  adults  would  have  amounted  to 
the  adoption  of  the  act  of  a  party  acting  as  agent,  will  in  the  case  of  an  infant  who 
has  attained  his  majority  amount  to  a  ratification.  Applying  this  test  to  the  case 
now  before  us,  we  think  it  clear  that  there  has  been  a  ratification.  There  cannot,  we 
think,  be  a  doubt  but  that  if  the  bill  in  question,  instead  of  having  been  accepted  by 
an  infant,  had  been  accepted  by  A.  B.  on  behalf  of  the  defendant,  being  an  adult,  the 
letters  in  question  would  have  amounted  to  an  adoption  of  the  agency  of  A.  B.,  and 
that  the  defendant  would  have  been  liable  ;  and  he  must  on  the  same  grounds  be  liable 
in  the  present  case.  He,  in  truth,  treats  his  own  act  during  infancy  as  having  been 
done  on  behalf  of  himself  after  his  majority.  Our  decision  is  thus  conformable  to  that 
of  the  Court  of  Queen's  Bench,  in  Hartlei/  v.  IFharion  (11  Adol.  Si  E.  93i),  where, 
however,  the  letter  of  ratification  was  certainly  stronger  than  the  letters  now  before 
us.  We  should  have  had  great  difliculty  in  holding  that  the  letters  of  the  present 
defendant  were  such  as  to  amount  to  another  promise  ;  but  according  to  the  meaning 
we  have  attributed  to  the  word  ratification,  we  think  that  the  plaintiff  has  made  out 
his  ratification,  and  therefore  is  entitled  to  our  judgment. 
Judgment  for  the  plaintiff. 

[131]  Clark  v.  New'sam  and  Edwards.  May  25,  1847.— A  scrip  certificate  in  a 
railway  company  is  not  an  "accountable  receipt,"  nor  an  "acquittance  or  receipt," 
within  the  meaning  of  the  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  10;  therefore  the 
forgery  of  such  document  is  not  a  felony,  but  a  misdemeanor  only. — Where  two 
persons  are  jointly  sued  for  false  imprisonment,  one  of  whom  has  acted  from 
improper  motives,  the  damages  ought  not  to  be  assessed  with  reference  to  the  act 
and  motives  of  the  most  guilty,  or  the  most  innocent  party,  but  the  true  criterion 
of  damage  is  the  whole  injury  which  the  plaintiff  has  sustained  from  the  joint  act 
of  trespass. 

[S.  C.  16  L.  J.  Ex.  296.    Discussed  and  applied,  Da^vson  v.  M'Clelland,  [1899] 
2  Ir.  E.  486.      Followed,  Smith  v.  Streatfield,  [1913]  3  K.  B.  764.] 

Trespass  for  assaulting  the  plaintiff,  and  giving  him  into  the  custody  of  a  jjolice 
constable,  and  compelling  him  to  go  to  a  police  station,  and  there  imprisoning  him, 
and  then  compelling  him  to  go  in  custody  to  a  police  oflice,  &c. 

Pleas.  First,  not  guilty.  Secondly,  that  before  and  at  the  time  of  the  commission 
of  the  said  alleged  trespasses,  the  defendant  Edwards  was  clerk  to  one  J.  W.  Eobins, 
a  sharebroker,  and  the  defendant  Newsam  was  then  also  employed  in  the  business  of 
J.  W.  Robins ;  that  shortly  before  the  commission  of  the  said  alleged  trespasses,  one 
E.  Richards  was  indebted  to  J.  W.  Robins  in  a  certain  sum,  to  wit,  531.  14s.  6d.,  for 
and  as  the  balance  of  the  prices  of  certain  shares  and  securities  respectively  bought 
and  sold  for  the  said  E.  Richards  by  the  said  J.  W.  Robins,  as  such  sharebroker,  and 
for  commission  therefore  due  to  him.  That  on  the  22nd  of  April,  1846,  and  before 
the  committing  of  the  grievances,  &c.,  the  said  E.  Richards  came  to  the  counting-house 
of  the  said  J.  W.  Robins,  and  delivered  to  the  said  Edwards  a  certain  paper  or 
document,  purporting  to  be  and  to  represent  a  scrip  certificate  of  "fifty  shares  of  and 
in  a  certain  provisionally  registered  railway  company,  to  wit,  the  Buckinghamshire 
Railway  and  Oxford  and  Bletchley  Junction,  and  purporting  to  be  an  accountable 
receipt  for  money,  to  wit,  for  the  sum  of  21.  2s.  per  share  on  the  said  shares,  paid  to 
the  said  company  by  the  holder  of  the  said  scrip  certificate,  as  a  deposit  on  the  said 
shares,  and  purporting  to  be  signed  in  that  behalf  by  the  secretary  of  the  said  company, 
by  order  of  the  provisional  committee  of  management  of  the  company.  And  the  said 
E.  Richards  then  requested  the  defendant  Edwards,  as  clerk  to  the  said  Robins,  to 
sell  the  said  scrip  certificate,  and  retain  the  amount  of  the  said  balance  out  of  the 
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proceeds  thereof,  which  the  defendant  Edward.s  accordingly  did.  That  shortly  after- 
wards, to  wit,  [132]  on  &c.,  the  said  E.  Kichards  again  called  at  the  said  counting- 
house  or  office  of  the  said  J.  W.  Kobins,  accompanied  by  the  plaintiff,  whom  he  then 
announced  and  introduced  to  one  J.  Barbei',  a  clerk  of  the  said  J.  W.  Kobins,  as  his 
friend  Mr.  Clark,  and  the  said  E.  Eichards  then  stated  to  the  said  J.  Barber,  in  the 
presence  and  hearing  of  the  plaintiff,  that  his  friend  Mr.  Clark  had  some  Buckingham- 
shire shares  to  sell,  and  that  the  plaintiff  and  the  said  E.  Richards  wished  the  defen- 
dant Edwards  to  sell  them  for  the  plaintiff;  but  that  the  plaintiff  was  a  friend  of  him 
the  said  E.  Eichards,  and  that  the  said  E.  Eichards  therefore  requested  the  defendant 
to  charge  only  half  commission,  and  that  he  the  said  E.  Richards  was  desirous  by  this 
means  of  making  some  compensation  in  respect  of  the  former  transaction  (meaning 
the  delay  of  payment  of  the  balance  aforesaid).  That  the  plaintiff  shortly  afterwards 
returned  to  the  office  of  the  said  J.  W.  Robins,  and  delivered  to  the  defendant  Edwards, 
for  sale,  a  certain  other  paper  or  document  purporting  to  be  a  scrip  certificate  of  fifty 
other  shares  of  and  in  the  said  company,  and  purporting  also  to  be  an  accountable 
receipt  for  money,  to  wit,  for  the  sum  of  21.  2s.  per.  share  on  the  said  last-mentioned 
shares,  paid  to  the  said  company  by  the  holder  of  the  last-mentioned  scrip  certificate, 
as  a  deposit  on  the  said  last-mentioned  shares,  and  purporting  to  be  signed  in  that 
behalf  by  the  secretary  of  the  said  company,  to  wit,  one  W.  Harding,  by  order  of  the 
provisional  committee  of  management  of  the  said  company  ;  and  the  defendant  Edwards 
sold  and  dispo.sed  of  the  same  foi'thwith,  and  paid  the  proceeds  to  the  plaintiff  upon 
the  same  da}',  (that  is  to  say)  by  cheque  drawn  upon  and  directed  to  certain  bankers  in 
London,  to  wit,  Messrs.  Glyn  &  Co.,  and  then  delivered  to  the  plaintiff.  That  afterwards, 
and  before  the  committing  &c.,  it  was  widely  and  notoriously  reported  in  the  City  of 
London,  and  particularly  in  and  about  the  Stock  Exchange,  and  divers  other  places,  then 
daily  frequented  by  the  plaintiff  and  the  defendants,  and  the  defendants  were  then 
credibly  [133]  informed  and  believed,  and  the  fact  was  so,  that  divers  large  quantities 
of  papeis  and  documents  feloniously  forged  by  divers  persons  unknown,  and  purporting 
to  be  scrip  certificates  of  divers  large  quantities  of  shares  of  and  in  the  said  company, 
of  the  like  purport  and  effect  as  the  scrip  certificates  herein  aforesaid,  and  purporting 
to  be  signed  in  like  manner,  were  or  had  been,  by  divers  persons  unknown,  fraudulently 
and  feloniously  circulated  and  disposed  of  to  divers  persons  in  and  about  London  and 
elsewhere ;  and  in  particular  the  defendants  were  informed  and  believed,  and  the  fact 
was  and  is,  that  the  two  several  papers  or  documents  before  mentioned,  purporting 
to  be  scrip  certificates  of  fifty  and  fifty  shares  respectively  of  and  in  the  said  railway 
company,  were  and  had  been  feloniously  foiged  by  certain  persons  unknown.  That 
after  the  defendants  had  so  learned  and  ascertained  that  the  said  two  papers  or  docu- 
ments were  such  false,  forged,  and  fraudulent  documents  as  aforesaid,  and  before  the 
committing  &c.,  to  wit,  on  &c.,  the  said  paper  or  document  purporting  to  be  scrip 
certificates  of  fifty  shares  in  the  said  railway  company,  so  sold  by  the  defendant 
Edwards,  for  and  on  behalf  of  the  plaintiff,  was  returned  by  the  buyer  thereof,  to  wit, 
J.  S.,  to  the  defendant  Edwards  as  a  forged  instrument;  and  the  said  J.  S.  then 
claimed  to  be  repaid  and  reimbursed  by  the  defendant  Edwards  in  respect  thereof, 
and  the  defendant  Edwards  then  repaid  to  the  said  buyer  the  price  of  the  same, 
together  with  a  large  quantity  of  money,  to  wit,  £70,  for  the  difference  in  the  market 
price  of  such  scrip  certificates  of  and  in  the  said  company,  upon  that  day,  and  upon 
the  day  of  the  said  sale  of  the  said  pretended  sciip  certificates  for  the  plaintiff;  all 
which  said  premises  were  respectively  well  known  to  the  defendant  Newsam,  as  well 
as  to  the  defendant  Edwards ;  and  thereupon  the  defendants  sent  for  the  plaintifi",  and 
the  plaintiff  then  came  to  the  said  counting-house  of  the  said  J.  W.  Robins,  and  was 
by  the  defendants  then  charged  with  having  delivered  a  forged  scrip  certificate  to 
them  for  sale.  [The  plea  here  set  [134]  out  the  conversation  which  then  took  place.] 
Wherefore  the  defendant,  having  good  and  probable  cause  of  suspicion,  and  vehemently 
and  sincerely  suspecting  and  believing  the  plaintiff  to  have  been  guilty  of  an  offence 
punishable  by  law,  to  wit,  the  offence  of  uttering  and  disposing  of  the  said  paper  or 
document  purporting  to  be  a  scrip  certificate  of  fifty  shares  in  the  said  railway 
company  so  sold  for  and  on  behalf  of  the  plaintiff'  as  aforesaid,  knowing  the  same  to 
be  forged,  with  intent  to  defraud  certain  persons,  to  wit,  the  persons  associated 
together  in  the  said  provisionally  registered  railway  company,  gave  the  plaintiff  in 
charge  to  one  R.  C,  then  being  a  police  constable  in  and  for  the  city  of  London,  and 
then  requested  the  said  police  constable  to  take  the  plaintiff  into  custody,  and  to  carry 
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and  coiivc}'  him  before  some  of  the  justices  assigned  to  keep  the  peace  of  onr  lady  the 
Queen,  within  and  for  the  city  of  London,  &e.  quaj  sunt  eadem,  &c.     Verification. 

Keplication,  de  injuria. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  Sittings  after  Michaelmas 
Term,  1846,  it  appeared  that  the  plaintiff  was  a  dealer  in  railway  shares  at  the  Hall 
of  Commerce  in  Threadneedle-street,  and  the  defendant  Edwards  was  the  clerk  of 
Kobins,  a  stockbroker.  In  the  month  of  April,  1846,  one  E.  Richards,  who  was  an 
acquaintance  of  Edwards,  came  to  the  counting-hon.se  of  Robins,  accompanied  by  the 
plaintiff.  Richards  inquired  for  the  defendant  Edwards,  and  he  not  being  within, 
another  clerk  named  Barber  came,  to  whom  Richards  introduced  the  plaintiff  as  his 
friend  Mr.  Clark,  and  stated  that  he  had  some  Buckinghamshire  scrip  to  sell,  and  that 
he  wished  Edwards  to  sell  it.  Richards  added,  that  as  Clark  was  a  friend  of  his,  he 
should  request  Edwards  to  charge  only  half  commission.  Richards  and  the  plaintiff 
then  left,  and  in  the  course  of  the  same  day  the  plaintiff"  returned  alone,  and  saw 
Edwards,  who  undertook  to  sell  the  scrip.  The  plaintiff  then  delivered  to  Edwards 
the  following  document,  purporting  to  be  a  scrip  certificate  of  [135]  fifty  shares  in 
"The  Buckinghamshire  Railway,  and  O.xford  and  Btetchley  Junction  Railway." 

"  1845. 

"  Scrip. 

"Buckinghamshire  Railway,  and  Oxford  and  Bletchley  Junction. 

"  Provi.sionally  Registered. 

"Capital  £2,250,000,  in  shares  of  £20  each.  Deposit,  21.  2.s.  per  share. 

"lio.  101,801  to  101,850.  The  holder  of  this  voucher  is  entitled  to  fifty  shares  in 
the  above  undertaking,  he  having  signed  the  subscribers'  agreement  and  parliamentary 
contract,  paid  the  deposit  as  .above,  and  agreed  to  pay  all  calls  in  respect  of  the  said 
shares. 

"  By  order  of  the  Provisional  Committee  of  Management. 

"W.  Harding,  Secretary." 

Edwards  accordingly  sold  the  scrip,  and  after  deducting  half  the  usual  commission, 
paid  to  the  plaintiff  the  proceeds  of  the  sale  by  a  check  upon  Messrs.  Glynn  &  Co. 
It  was  afterwards  found  that  the  scrip  was  forged,  and  Edwards  was  compelled  to 
refund  the  amount  for  which  it  was  sold,  and  also  to  pay  the  difference  in  the  market 
price  of  the  genuine  scrip,  the  same  having  risen  in  value.  Shortly  before  this  trans- 
action Pjdwards  had  sold  for  Richards  other  scrip  in  the  same  railway,  which  also 
proved  to  be  forged.  The  plaintiff  was  in  consequence  sent  for  by  Edwards,  and  on 
his  arrival  at  Robins's  counting-house  a  conversation  took  place  between  the  plaintiff 
and  Edwards  on  the  subject  of  these  scrip  certificates,  and  the  plaintiff  was  asked  to 
refund  the  money,  which  he  stated  his  inability  to  do,  and  an  agreement  was  drawn 
up  by  which  he  was  to  pay  £10  down,  deposit  other  shares  as  a  security,  and  pay  the 
residue  within  a  certain  time.  The  defendant  Newsam  [136]  then  came  into  the 
counting-house,  and  upon  hearing  what  had  taken  place,  said  that  it  was  a  matter 
which  ought  not  to  be  compromised,  and  that  a  police  officer  should  be  sent  for ;  a 
police  officer  was  then  called  in,  and  the  plaintiff'  was  taken  to  the  station  house  on  a 
charge  of  feloniously  uttering  forged  scrip.  He  was  accompanied  by  both  the  defen- 
dants. At  the  station  house  the  defendant  Newsam  refused  to  sign  the  charge-sheet, 
and  it  was  signed  by  Edwai'ds  alone.  From  the  station  house  the  plaintiff  was  taken 
to  Guildhall  upon  the  same  charge,  and  after  examination  remanded.  He  was  subse- 
quently brought  up  for  re-examination  at  the  Mansion  House,  when  the  magistrates 
thought  that  there  was  not  sufficient  evidence  to  warrant  his  detention,  and  he  was 
discharged. 

On  the  part  of  the  plaintift',  it  was  objected  that  the  plea  was  not  proved,  since  a 
scrip  certificate  in  a  railway  company  was  not  an  "accountable  receipt"  within  the 
meaning  of  the  11  Geo.  4  (fe  1  Will.  4,  c.  66,  s.  10.  The  defendant's  counsel  applied 
to  amend  the  plea  by  substituting  the  words  "  acquittance  or  receipt."  The  learned 
Judge  allowed  the  amendment,  at  the  same  time  intimating  his  opinion  that  the 
document  in  question  was  not  an  "acquittance  or  receipt,"  and  he  directed  the  jury 
to  assess  contingent  damages,  in  case  the  Court  should  be  of  opinion  that  the  plea  was 
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not  proved.  The  plaiiitifi's  counsel,  in  his  address  to  the  jury,  urged  that  the  object 
of  the  defendant  Edwards,  in  giving  the  plaintiff  into  custody,  was  to  force  him  to 
pay  the  money  which  Edwards  had  been  obliged  to  pay  to  the  buyers  of  the  sci'ip. 
He  contended  also,  that  though  Newsam  acted  without  any  improper  motive,  the  jury 
ought  to  assess  the  damage  with  reference  to  the  act  and  motive  of  the  most  guilty  party. 
The  Lord  Chief  Baron  told  the  jury,  that  in  cases  of  joint  assault  it  was  usual  to  assess 
the  damage  as  against  the  most  guilty  party  ;  but  when  the  question  was  as  to  the 
motives  of  the  parties,  the  jury  ought  to  act  on  a  cliffercut  principle,  and  [137]  assess 
the  damage  according  to  the  acts  of  the  most  innocent  party.  The  jury  having  found 
a  veidict  for  the  plaint! tf,  with  one  farthing  damages, 

Sir  F.  Thesiger,  in  Hilary  Term,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had ;  against  which 

Watson  and  Greenwood  shewed  cause.  The  first  question  is,  whether  the  forgery 
of  this  document  is  a  felony  or  a  misdemeanour.  That  depends  upon  whether  it  is 
"an  acquittance  or  receipt  for  money,"  within  the  11  Ueo.  4  &  1  Will,  -i,  c.  66,  s.  lO.(a) 
It  is  submitted  that  it  is.  Any  document  which  imports  that  money  has  been  paid, 
and  which  may  be  used  as  evidence  of  the  receipt  of  money,  is  an  "  acquittance  or 
receipt"  within  the  meaning  of  that  statute.  The  language  of  the  11  Goo.  4  & 
1  Will.  4,  c.  66,  differs  from  that  of  the  Stamp  Act,  55  Geo.  3,  c.  184,  which  imposes  a 
duty  on  every  "  receipt  or  discharge  given  for  or  upon  the  payment  of  money."  The 
latter  act  has  been  construed  to  apply  only  to  a  receipt  given  in  discharge  of  money 
antecedently  due,  and  not  to  an  acknowledgment  of  the  deposit  of  money,  to  be 
accounted  for  :  Tomkins  v.  Ashby  (6  B.  &  C.  541).  But  the  language  of  the  former 
act  is  sufficient  to  embrace  any  document  which  states  upon  the  face  of  [138]  it  that 
money  had  been  paid.  There  are  two  classes  of  receipts  :  the  one,  a  formal  state- 
ment of  money  having  passed  from  one  party  to  another ;  the  other,  an  acknowledg- 
ment of  the  receipt  of  money  to  be  accounted  for.  [Alderson,  B.  This  is  clearly 
not  an  "accountable  receipt,"  neither  is  it  "an  acquittance  or  receipt."  It  is  merely 
a  certificate  that  something  has  been  done  by  some  penson  which  will  entitle  the 
holder  of  that  document,  at  a  future  period,  to  shares  in  the  company.]  In  lle.t  v. 
Price  (6  C.  &  P.  634),  it  was  held  that  a  paper  purporting  to  be  a  receipt,  signed  by 
the  capta,in  of  a  detachment,  on  the  authority  of  which  money  is  received  from  an 
army  agent  on  account  of  the  monthly  subsistence  for  such  detachment,  was  properly 
described  as  "a  receipt  for  money"  within  the  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  10. 
[Pollock,  C.  B.  That  case  is  not  distinguishable  from  the  case  of  a  shopman  bringing 
a  forged  receipt  to  his  master's  customer,  and  thereby  getting  the  money.  But  this 
document  has  not  the  aspect  of  a  receipt ;  it  merely  says  that  the  bearer  is  entitled 
to  shares,  some  person  having  paid  some  money.  Alderson,  B.  In  the  statute  the 
VFord  "acquittance  "  is  found  in  connection  with  the  word  "  receipt,"  which  means  a 
receipt  which  acquits.]  In  liegina  v.  Boardman  (2  Moo.  &  Eob.  147),  the  following 
document  was  held  to  be  a  "receipt"; — "6th  January,  1840,  161.  15s.  6d. — For  the 
High  Constable,  James  Hughes."  [Alderson,  B.  That  imports  that  money  was 
received.  Here  the  case  might  be  different,  if  this  were  a  certificate  from  the  person 
who  received  the  money.]  In  an  action  against  the  allottee  of  shares  to  recover  the 
deposits,  this  document  might  be  used  as  evidence  of  a  receipt  of  the  money  by  the 
company.  [Pollock,  C.  B.  There  is  no  doubt  this  document  is  merely  a  certificate 
for  shares,  and  not  a  receipt.] 

Secondly',  it  is  said  that  the  damages  were  assessed  on  a  wrong  principle,  but  that 
objection  is  not  open  to  the  [139]  plaintiff.  In  the  case  of  Morrish  v.  Hhirrey  (13  M. 
&  W.  52),  where  the  judge  at  the  trial  ruled  that  a  plea  of  justification  was  proved, 
and  stated  in  the  presence  of  counsel  on  both  sides,  who  made  no  objection,  that  he 

(a)  Enacting,  "  that  if  any  person  shall  forge  or  alter,  or  shall  ofli'er,  utter,  dispose 
of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  deed,  bond,  or  writing 
obligatory,  or  any  court  roll,  or  copy  of  any  court  roll,  relating  to  any  copyhold  or 
customary  estate,  or  any  acquittance  or  receipt,  either  for  money  or  goods,  or  any 
accountable  receipt  either  for  money  or  goods,  or  any  note,  bill,  or  other  security  for 
payment  of  money,  or  any  warrant,  order,  or  request  for  the  delivery  or  transfer  of 
goods,  or  for  the  delivery  of  any  note,  bill,  or  other  security  for  payment  of  money, 
with  intent  to  defraud  any  person  whatsoever,  every  such  offender  shall  be  guilty  of 
felony,'  &c. 
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should  direct  the  jury  to  assess  contingent  damages,  and  should  give  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  the  amount  found  by  the  jury,  it  was  held  that 
both  parties  were  bound  thereby,  and  that  the  plaintifl's  counsel  was  not  at  liberty 
to  move  for  a  new  trial  for  misdirection.  [Pollock,  C.  B.  At  the  trial  of  this  cause, 
the  plaintifi"s  counsel  insisted  that  the  damages  ought  to  be  assessed  as  against  the 
most  guilty  party.  I  thought  that  the  one  who  acted  bona  fide  was  not  answerable 
for  the  malice  of  the  other.]  The  motives  of  the  defendants  ought  not  to  be  taken 
into  consideration,  and  the  quantum  of  damages  is  the  injury  sustained  by  the  act  of 
the  least  guilty  party.  Here  the  jury  appear  to  have  disposed  of  the  case  without 
reference  in  particular  to  the  conduct  of  Edwards  or  Newsam ;  they  thought  the 
plaintiff  entitled  to  a  nominal  compensation,  and  assessed  the  damages  at  one  farthing. 

Sir  F.  Thesiger,  Humfrey,  and  Innes  appeared  to  support  the  rule,  but  were  not 
called  upon. 

Pollock,  C.  B.  The  rule  must  be  absolute  for  a  new  trial.  The  motives  of 
neither  party  have  any  bearing  on  the  case,  but  the  plaintiff'  is  entitled  to  compensa- 
tion in  proportion  to  the  injury  which  he  has  received.  Although  at  last  the  jury 
were  told  to  take  all  the  circumstances  into  consideration,  yet  it  is  very  likely  that 
they  may  have  been  misled  by  what  passed  at  an  earlier  period,  when  I  told  them  to 
consider  the  injury  derived  from  the  least  guilty  of  the  two  defendants.  It  is  difficult 
to  say  that  there  are  no  cases  in  which  the  motives  of  the  parties  would  be  [140] 
important,  still  I  think  that  it  would  be  very  unjust  to  make  the  malignant  motive  of 
one  party  a  ground  of  aggravation  of  damage  against  the  other  party,  who  was  alto- 
gether free  from  any  improper  motive.  In  such  case  the  plaintiff'  ought  to  select  the 
party  against  whom  he  means  to  get  aggravated  damages. 

Alder.sox,  B.  I  am  of  the  same  opinion.  In  the  case  of  a  joint  trespass,  the 
true  criterion  of  damage  is  the  whole  injury  which  the  plaintiff  has  sustained  from 
the  joint  act  of  trespass.  We  ought  to  look  and  see  what  each  has  done,  and  what 
injur}'  has  been  sustained  from  each.  AVhere  two  persons  have  a  joint  purpose,  and 
thereby  make  themselves  joint  trespassers,  and  the  one  beats  violently,  and  the  other 
a  little,  the  real  injury  is  the  aggregate  of  the  injury  received  from  both.  So,  if 
motive  be  taken  into  consideration,  the  motive  of  A.  may  be  most  aggravated,  and 
the  motive  of  B.  most  mitigated,  then  the  damages  must  be  regulated  accordingly. 

RoLFE,  B.  When  two  persons  have  so  conducted  themselves  as  to  be  liable  to  be 
jointly  sued,  each  is  responsible  for  the  injury  sustained  by  their  common  act. 

Platt,  B.,  concurred. 

Rule  absolute. 

[141]  Sanderson  r.  Dobson.  June9,  18i7. — The  word  "  estate  "  in  a  will  does  not 
of  necessity  include  real  property,  but  its  meaning  must  be  taken  as  explained  by 
the  context.  Thus,  where  a  testator,  after  devising  certain  real  estates  by  his 
will,  proceeded,  "  I  give  all  the  rest  of  my  household  furniture,  books,  linen,  and 
china,  except  as  hereinafter  mentioned,  goods,  chattels,  estate  and  eS'ects,  of  what 
nature  or  kind  soever,  and  wheresoever  the  same  shall  be  at  the  time  of  my  death," 
unto  certain  executors  in  trust,  to  dispose  of  the  same  as  specified  by  the  will : — 
Held,  that  the  word  "  estate  "  did  not  pass  real  estate. 

[S.  C.  16  L.  J.  Ex.  249  :  in  Common  Pleas,  7  C.  B.  81 ;  137  E.  R.  33  (with  note) : 
in  Equity,  10  Beav.  478;  50  E.  R.  666.] 

This  was  a  special  case  sent  by  the  Master  of  the  Rolls  for  the  opinion  of  this 
Court. 

Thomas  Stapylton,  late  of  Leyburn,  in  the  county  of  York,  deceased,  duly  made, 
signed,  and  published  his  last  will  and  testament  in  writing,  bearing  date  the  4th  day 
of  October,  ISOS,  and  which  was  attested  as  by  law  was  required  for  passing  real  estate 
by  devise,  and,  so  far  as  the  same  is  material  to  be  here  stated,  was  in  the  words  and 
figures  following,  that  is  to  say:  "Whereas  I  have  lately  contracted  with  Thomas 
Wray,  of  Agglethorp,  in  the  parish  of  Coverham,  in  the  said  North  Riding,  yeoman, 
for  the  sale  to  him  of  my  freehold  messuages,  tenements,  or  dwelling  houses,  situate 
at  Middleham,  in  the  said  North  Riding,  with  the  appurtenances  thereunto  belonging, 
at  or  for  the  price  or  sum  of  £240,  but  have  never  made  or  executed  any  conveyance 
thereof  to  the  said  Thomas  Wray ;  therefore  I  give  and  devise  all  the  said  tenements, 


60  SANDERSON    V.   DOBSON  i  EX.  142. 

messuages,  or  dwelling  houses  at  Middleham  afore.said,  unto  and  to  the  use  of  John 
Robson  and  Jonathan  Sleigh,  both  of  Leighbouin  aforesaid,  gentlemen,  their  heirs  and 
assigns,  in  trust  to  enable  them,  on  the  receipt  of  the  purchase  money,  or  so  much 
thereof  as  I  have  not  already  received,  to  convey  and  assure  the  same  to  the  said 
Thomas  Wray,  his  heii's  aud  assigns,  or  as  he  or  they  shall  direct  or  appoint ;  and  the 
receipt  of  them,  the  said  John  Kobson  and  Jonathan  Sleigh,  shall  be  a  sutticiont 
discharge  to  the  said  Thomas  Wray,  his  heirs  and  assigns.  And  I  give  and  devise 
all  my  leasehold  estate,  called  Skelton  Coat,  with  the  I'ights  and  appurtenances  there- 
unto belonging,  situate,  lying,  and  being  neai-  Bellerby,  in  the  parish  of  Spennithorne, 
in  the  said  North  Riding,  now  in  the  tenure  or  occupation  of  Christopher  Tidyraan, 
unto  my  dear  sisters  Margery  Stapylton  and  Martha  Stapylton,  of  Patrick  Brompton, 
in  the  said  North  Riding,  [142]  spinsters,  their  heirs,  executors,  administrator.?,  and 
assigns,  for  or  during  the  term  of  their  natural  lives,  or  the  lives  of  the  several  persons 
for  whose  lives  the  same  are  held,  and  the  life  of  tl)e  longest  liver  of  them  (suliject  to  the 
yearly  rent  payable  thereout),  without  impeachment  of  waste  ;  and  from  and  after  the 
(ieath  of  eithei-  of  my  said  sisters  Marger}'  Stapjdton  and  Martha  Stapylton  without 
lawful  issue,  then  I  devise  the  whole  of  my  said  leasehold  estate  to  the  survivoi'  of 
them,  her  heirs,  executors,  administi'ators,  and  assigns  absolutely  for  ever.  I  give 
unto  my  said  sisters  my  silver-hafted  knives  and  forks  and  my  silver  table  spoons, 
equally  to  be  divided  between  them  ;  and  I  give  all  the  rest  of  my  household  furniture, 
books,  linen,  and  china,  except  as  hereinafter  mentioned,  goods,  chattels,  estate,  and 
eflects,  of  what  nature  or  kind  soever,  and  wheresoever  the  same  shall  be  at  the  time 
of  my  death,  unto  the  said  John  Robson  and  Jonathan  Sleigh,  their  executors,  adminis- 
trators, and  assigns,  in  trust,  as  soon  as  conveniently  may  be,  to  sell  and  dispose  of 
the  same,  and  to  apply  the  money  by  such  sale  aiising,  towards  payment  of  my  debts 
and  the  legacy  hereinafter  mentioned,  and  to  pay  the  surplu.s,  if  any,  to  my  said  sisters 
Margery  Stapylton  and  Martha  Stapylton.  I  give  and  bequeath  all  my  ready  money, 
and  the  money  arising  by  sale  of  my  said  premises  at  Middleham  to  be  received  by 
my  said  trustees,  seeui'ities  for  money,  and  all  other  sum  or  sums  of  money  that  may 
be  due  and  owing  to  mo  at  the  time  of  my  decease,  unto  my  said  sisters  and  my 
brother  Ralph  Stapylton,  of  Leyburn  aforesaid,  esquire,  to  be  divided  equally  share 
and  share  alike,  thereout  to  pay  my  funeral  expenses."  And  after  various  specific 
bequests  of  furniture  and  chattels,  the  will  proceeded  as  follows:  "I  constitute  my 
worthy  and  much  esteemed  friends,  the  said  John  Rob.son  and  Jonathan  Sleigh, 
executoi's  in  trast  of  this  my  last  will  and  testament ;  and  I  hereby  request  of  them  to 
pay  the  sum  of  two  shillings  apiece  to  every  person  in  Leyburn,  whom  [143]  they 
may  deem  tit  and  proper  objects  of  charity,  which  money  I  desire  may  be  paid  as  soon 
after  my  decease  as  conveniently  may  be :  and  I  give  to  them,  the  said  John  Robson 
and  Jonathan  Sleigh,  the  sum  of  ten  guineas  each,  of  which  I  beg  their  acceptance 
as  small  acknowledgments  for  the  trouble  they  may  have  in  the  trusts  and  executor- 
ship of  this  my  will :  and  I  declare  that  they  shall  not  be  answerable  the  one  for  the 
Other  of  them,  nor  for  more  money  than  they  shall  actually  receive,  and  by  no  means 
for  involuntary  losses,  and  that  they,  their  respective  heirs,  executors,  administrators, 
and  assigns,  shall  be  allowed  all  their  costs,  charges,  damages,  and  expenses  to  be 
occasioned  by  the  execution  of  the  trusts  hereby  in  them  reposed.  And  I  do  hereby 
revoke  all  my  former  wills." 

The  testator  was,  at  the  time  of  making  his  aforesaid  will,  and  continued  down  to 
and  at  the  time  of  his  death,  seised  of  a  moiety  of  certain  freehold  messuages,  lands, 
and  hereditaments,  situate  at  Leyburn,  Bellerby,  and  Harnby,  in  the  county  of  York, 
for  an  estate  for  his  life,  with  contingent  remainders  (which  failed),  with  the  reversion 
to  himself  in  fee  simple. 

The  testator  died  on  the  12th  day  of  October,  1808,  without  having  revoked  or 
altered  his  said  will. 

The  question  for  the  Court  is,  whether,  under  the  above  stated  will  of  Thomas 
Stapylton,  the  testator,  had  any  and  what  estate  or  interest  in  the  hereditaments  at 
Leybuin,  Bellerby,  and  Harnby  passed  to  John  Robson  and  Jonathan  Sleigh,  the 
devisees  in  tinst  therein  named. 

The  case  was  argued  on  the  .31st  of  May,  in  the  present  terra,  by 

Hodgson  (with  whom  was  F.  S.  Williams),  for  the  plaintiff.  The  question  in  the 
present  case  is,  whether  the  real  estate  passed  by  the  word  "  estate,"  in  the  following 
clause  of  the  will : — "  I  give  unto  my  said  sistei's  my  silver-hafted  knives  and  forks, 
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and  mj'  silver  tabic  spoons,  to  be  [144]  equally  divided  between  them  ;  and  I  give  all 
the  rest  of  my  household  furniture,  books,  linen,  and  china,  except  as  hereinafter 
mentioned,  goods,  chattels,  estate,  and  effects,  of  what  nature  or  kind  soever,  and  where- 
soever the  same  may  be  at  the  time  of  my  death,  unto  the  said  John  Kobson  and 
Jonathan  Sleigh,  their  executors,  administrators,  and  assigns,  in  trust,  as  soon  as 
conveniently  may  be,  to  sell  and  dispose  of  the  same,  and  to  apply  the  money  by 
such  sale  arising  towards  the  payment  of  my  debts  and  the  legacy  hereinafter  mentioned, 
and  to  pay  the  surplus,  if  any,  to  my  said  sisters."  It  is  contended  on  the  part  of  the 
plaintiff',  that  by  this  word  "estate"  the  real  estate  passed  to  the  trustees.  That 
word  is  capable  of  passing  everything,  and  although  there  may  be  some  difficulty 
arising  from  the  circumstance  of  its  being  associated  with  the  other  words  in  the  same 
clause,  yet  the  Court  ought  to  put  the  construction  on  the  term  which  it  is  capable  of 
receiving.  In  Tille)/  v.  Simpson  (2  T.  R.  6-59,  n.),  the  testator,  after  declaring  that  he 
intended  to  dispose  of  all  his  worldly  estate,  and  after  making  several  devises  to  different 
persons,  gave  and  bequeathed  all  the  rest  and  residue  of  his  money,  goods,  chattels, 
and  estate  whatever  to  his  nephew  :  and  Lord  Hardwicke  held,  that  a  beneficial  interest 
in  a  real  estate,  not  before  disposed  of,  passed  by  this  devise.  [Alderson,  B,  There 
the  words  are  "  estate  whatever."]  The  case  of  Jongsma  v.  Jongsma  (1  Cox,  362)  was 
decided  in  accordance  with  the  preceding  case,  where  also  it  was  held,  that  the  word 
"  estates  "  would  pass  a  copyhold  which  was  surrendered  to  the  use  of  the  will :  and 
Tanner  v.  Morse  (Cas.  temp.  Talb.  284)  is  an  authority  that  this  word  "estate  "is 
sufficient  to  pass  realty,  although  it  be  coupled  with  the  word  "temporal."  Again, 
in  Hogan  v.  Jachon  (Cowp.  299),  Lord  Mansfield  says,  "It  is  now  clearly  settled,  that 
the  words  "  all  his  estate  "  will  pass  every-[145]-thing  a  man  has."  These  cases,  it  is 
submitted,  establish  the  principle  contended  for,  and  several  modern  cases  might  be 
added,  which  are  to  the  same  effect.  Boe  d.  Evans  v.  Evans  (9  Ad.  &  Ell.  719)  is  not 
to  be  distinguished  from  the  present  case,  and  the  words  there  are  very  similar  to 
those  in  the  present  will.  The  words  are,  "I  give  and  bequeath  and  devise  to  my 
wife  all  my  money,  securities  for  money,  goods,  chattels,  and  estate  and  effects,  of 
what  nature,  or  kind  soever,  and  wheresoever  the  same  may  be  at  the  time  of  my  death." 
Lord  Denman,  in  delivering  the  judgment  of  the  Court,  says,  "  And  we  think,  adverting 
to  the  doctrine  of  Lord  Hardwicke  in  Tilley  v.  Simpson  (2  T.  R.  659,  n.),  that  of  Lord 
Kenyon  in  Jongsma  v.  Jongsma  (1  Cox,  362),  and  the  latter  cases,  in  which  the  principle 
has  been  acted  upon  as  in  those  cases,  that  the  realty  does  pass  by  the  word  '  estate ' 
in  this  will,  the  term  used  being  capable  of  passing  it,  and  the  accompanying  words 
being  satisfied  by  reference  to  the  personal  property."  That  case  is  precisely  in  point. 
The  absence  of  the  word  "  heirs  "  in  this  sentence  does  not  materially  affect  this  view 
of  the  question:  Williams  v.  Thomas  (12  East,  141).  Doe  d.  Hurrell  v.  Hurrcll  {5  B. 
&  Aid.  18)  is  no  authority  to  the  contrary.  Abbott,  C.  J.,  there  says,  "The  bequest 
is  to  them,  their  executors,  administrators,  and  assigns  ;  the  word  '  heirs '  is  not  used  ; 
that  circumstance  is  not  indeed  very  strongly  to  be  relied  on,  but  is  not  altogether  to 
be  rejected  in  construing  this  will."  He  also  cited  Mostyn  v.  Ohampnei/fi  (1  Bing.  N.  C. 
341),  Saumarez  v.  Saumarez  (4  Myl.  &  Cr.  331),  and  referred  to  Jarman  on  Wills, 
vol.  1.,  p.  668. 

Malins  (with  whom  was  Fleming),  contra.  The  question  .simply  is,  whether  or  not 
the  real  estate  passed  by  this  word  "  estate."  It  was  not  the  intention  of  the  testator  to 
[146]  dispose  of  his  I'eal  estate  by  this  word.  In  a  previous  clause  he  specifically 
makes  a  disposition  of  his  real  estate  ;  and  it  is  evident  that  he  was  well  acquainted 
with  such  technical  terms  as  are  proper  for  passing  it.  He  there  says,  "I  give  and 
devise,"  which  are  appropriate  words  for  passing  real  estate,  and  the  word  "devise" 
is  not  present  in  the  clause  in  question.  And,  although  it  may  be  admitted  that  the 
word  "  estate  "  by  itself  would  be  sufficient  to  pass  the  real  estate,  yet  in  the  present 
ease,  as  all  the  other  words  with  which  it  is  associated  are  applicable  to  movable 
chattels  only,  and  as  the  word  "  heirs  "  is  also  omitted,  the  word  "estate  "  must  be 
taken  to  mean  things  ejusdem  generis,  and  therefore  can  have  no  application  whatever 
to  realty.  The  words  "  whersoever  the  same  shall  be  at  the  time  of  my  death,"  go 
to  the  whole  clause,  and  clearly  shew  that  the  testator  contemplated  property  of  a 
changeable  nature.  These  questions  depend  upon  the  intention  of  the  testator. 
[Pollock,  C.  B.  In  order  to  construe  a  will,  the  Court  are  entitled  to  know  all  the 
circumstances  by  which  the  testator  was  surrounded  at  the  time  the  will  was  made.] 
In  all  the  cases  cited  by  the  other  side,  it  appeared  to  be  the  testator's  clear  intention 
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to  di.spose  of  hi.s  real  estate.  In  Woollam  v.  Kenworthy  (9  Ves.  137),  it  was  held  that, 
under  the  general  word  "  estate,"  a  real  estate  would  not  pass,  if  restrained  by  the 
intention  collected  from  the  whole  will.  In  Behh  v.  Penoyre  (11  East,  160),  the 
testator,  after  giving  several  pecuniary  bequests,  proceeded  :  "  I  order  the  lease  of 
my  house,  &c.,  to  be  sold,  and  all  the  rest  and  residue  to  be  divided,"  &c. ;  and 
Lord  EUenborough  there  saj's,  "  The  words  '  rest  and  residue,'  in  the  place  in  which 
they  stand  in  this  will,  and  so  accompanied,  must  mean  property  of  a  similar  nature 
to  the  lease  of  the  house  and  furniture  before  mentioned,  that  is,  his  personal  estate." 
Lord  Mansfield,  in  Roe  d.  Hdling  v.  Ytnd  (2  N.  R.  ■21-1),  expressed  his  opinion,  that 
the  intention  of  the  [147]  testator  must  clearly  appear  to  be  that  the  real  estate 
should  pass,  in  order  to  establish  the  claim  of  the  devisees  against  the  heir-at-law. 
In  Jongsma  v.  Jongsma  (1  Cox,  362),  the  will  did  not  specifically  dispose  of  the  real 
estate ;  and,  moreover,  the  word  "  estates "  is  more  appropriate  to  realty  than  the 
word  "  estate."  Hogan  v.  Jackson  (1  Cowp.  299)  is  not  an  authority  against  the 
defendant;  the  words  there  used  are  "all  the  remainder  and  residue  of  all  my  effects, 
both  real  and  pei'sonal."  Doe  d.  Evans  v.  Evans  (9  Ad.  &  Ell.  719)  was  not  a  case  of 
real  estate,  but  of  chattels  real.  In  Tilley  v.  Simpson  (2  T.  R.  6.59,  n.),  it  clearly 
appeared  to  be  the  intention  of  the  testator  to  dispose  of  all  his  real  estate,  which  was 
a  strong  circumstance  to  induce  the  Court  to  give  eftect  to  the  word  there.  In  the 
construction  of  the  will,  the  Court  will  look  to  the  whole  of  the  instrument :  Doe  d. 
Haiv  V.  Earles  (15  M.  &  W.  450) ;  and  from  this  word  "  estate  "  the  position  contended 
for  by  the  other  side  cannot  be  supported. 

Hodgson  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case,  which  was  sent  by  the  Master  of  the  Rolls  for  our 
opinion,  was  argued  before  us  early  in  the  present  term,  the  point  being  as  to  the 
proper  construction  to  be  given  to  the  word  "  estate  "  in  the  will  of  Thomas  Stapylton. 
The  passage  on  which  the  question  turns  is  as  follows ; — "  I  give  unto  my  said  sisters 
my  silver-hafted  knives  and  forks,  and  my  silver  table-spoons,  to  be  equally  divided 
between  them ;  and  I  give  all  the  rest  of  my  household  furniture,  books,  linen,  and 
china,  (except  as  hereinafter  mentioned),  goods,  chattels,  'estate,'  and  effects,  of  what 
[148]  nature  or  kind  soever,  and  wheresoever  the  same  shall  be  at  the  time  of  my 
death,  unto  the  said  John  Robson  and  Jonathan  Sleigh,  their  executors,  administrators, 
and  assigns,  in  trust,  as  soon  as  conveniently  may  be,  to  sell  and  dispose  of  the  same, 
and  to  apply  the  money  by  such  sale  arising  towards  the  payment  of  my  debts  and 
the  legacy  hereinafter  mentioned,  and  to  paj^  the  surplus,  if  any,  to  my  said  sisters 
Margery  and  Martha  "  The  testator,  at  the  date  of  the  will,  was  tenant  for  life  of 
a  real  estate,  and  was  also  entitled  to  the  ultimate  reversion  in  fee  of  the  same  estate, 
subject  to  the  several  intermediate  remainders  vested  in  his  brother  and  sister,  and 
their  issues,  all  of  which,  however,  eventually  failed.  The  plaintiff'  contended,  that, 
under  the  gift,  the  testator's  reversion  in  fee  in  the  real  estate  passed  to  Robson  and 
Sleigh,  by  force  of  the  word  "estate"  contained  in  the  clause  which  we  have  stated. 
The  defendant,'on  the  other  hand,  argued,  that  the  word  "estate,"  in  the  clause  in 
question,  has  a  limited  sense,  and  does  not  extend  to  real  estate  at  all,  and  so  had  no 
operation  on  the  rev^ersion.  There  is  no  doubt  but  that  the  word  "  estate,"  when 
used  in  a  will,  is  sufficient  to  pass  real  as  well  as  personal  property.  A  devise  of  "  my 
estate "  or  "  estates,"  or  "  all  my  estate  "  or  "  estates,"  prima  facie  carries  all  the 
devisor's  property,  real  as  well  as  personal ;  but  this  prima  facie  meaning  may  be  cut 
down  or  explained  by  the  context ;  and  one  ground  which  was  relied  upon  for  con- 
tending that  the  word  is  not  meant  to  include  real  property,  was  that  it  is  associated 
with  other  words  indicating  personal  property  only.  This  distinction  in  such  cases 
has  been  made,  that  where  the  other  words  are  sufficient  of  themselves  to  include  all 
the  personal  estate,  then  the  word  "  estate  "  shall  be  deemed  to  refer  to  real  estate, 
as  it  would  otherwise  have  no  operation.  But  if  the  other  words  would  not  include 
all  the  personal  estate,  but  only  a  part  of  it,  then  the  word  "  estate  "  has  been  taken 
to  refer  to  personalty  only,  and  to  have  been  used  for  the  purpose  of  completing  [149] 
the  otherwise  imperfect  enumeration  of  a  testator's  personal  property.  This  was 
the  principle  propounded  by  Lord  Hardwicke,  in  Tilley  v.  Sim^^son.  Whether  the 
doctrine  thus  laid  down  is  altogether  satisfactory,  we  need  not  now  determine, 
for  if  in  the  present  case  the  word  "  estate "  does  extend  to  real  property,  and  so 
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include  the  reversion  in  question,  it  must  be  because  it  is  nomen  generalissimum,  com- 
prehending everything  real  and  personal  over  which  the  testator  had  a  disposing 
power.  It  is  difficult  to  imagine  a  case,  in  which  the  word  "estate,"  by  reason  of  its 
comprehensive  character,  would  pass  real  property,  but  would  not  include  all  the 
personalty.  Xow  it  is  plain  that  in  this  case  the  testator  did  not  consider  that  he 
had  used  the  word  "estate"  in  any  sense  which  would  include  all  his  personalty :  for 
in  the  clause  which  follows  next  after  the  one  in  question,  he  disposes  of  an  important 
part  of  his  personal  property,  namely,  his  ready  money,  the  money  coming  to  him 
for  the  sale  of  the  Middleton  estate,  and  all  monies  due  to  him  at  his  death  ;  treating 
all  these  as  something  which  he  had  not  given  by  the  pre^^ous  clause.  If,  therefore, 
the  word  "  estate,"  as  here  used,  does  not  include  all  the  personal  estate,  it  is  necessary 
to  give  it  some  more  limited  sense  than  that  which  would  be  its  ordinar}'  import,  and  this 
can  only  be  done  by  applying  the  doctrine  of  noscitur  a  sociis,  and  holding  that  the 
word  has  reference  exclusively  to  matters  of  the  same  nature  as  those  with  which  it  is 
associated,  and  so  is  merely  in  the  nature  of  a  tautologous  repetition  of  the  words 
"chattels"  and  "effects."  On  this  ground  we  shall  certify  to  the  Master  of  the  Rolls, 
that  the  trustees  took  no  interest  in  the  reversion  in  question. 

It  may  be  right  to  add,  that  there  are  two  clauses  in  the  will  which  appear  to  us 
strongly  to  confirm  our  view  of  the  wise.  In  the  first  place,  the  gift  is  to  Kobson  and 
Sleigh,  their  executors  and  administrators,  and  not  to  their  heirs  ;  and  though  no 
doubt  a  gift  of  real  estate  to  trustees  and  their  executors  would  be  sufficient  to  carry 
the  fee,  yet  the  omission  [150]  of  the  word  "  heirs "  is  certainly  indicative  of  an 
intention  to  confine  the  operation  of  the  clause  to  personal  property :  more  especially 
as  in  the  prior  parts  of  the  will,  wheie  he  is  devising  his  real  estate  at  Middleton,  the 
testator  uses  the  appropriate  language,  and  devises  to  the  same  trustees,  "  their  heirs 
and  assigns."  The  other  observation  which  occurs  to  us,  as  shewing  that  the  real 
estate  was  not  contemplated,  is  the  expression  "  whersoever  the  same  shall  be  at  the 
time  of  my  death."  It  is  difficult  to  affix  any  rational  meaning  to  these  words,  except 
on  the  assumption  that  the  subject-matter  of  the  gift  was  something  the  locality  of 
which  was  or  might  be  variable,  and  this  can  only  be  doue  by  holding  that  the  gift 
was  confined  to  personal  chattels,  properly  so  called.  We  are  however  bound  to  add, 
that  the  force  of  this  observation,  to  which  at  one  time  we  were  inclined  to  attach 
great  weight,  is  much  weakened  by  the  fact  that  the  same  words  occurred  in  Doe  d.  Evans 
V.  Evans,  but  were  not  adverted  to'either  by  the  counsel  in  argument,  or  by  the  Court 
in  giving  judgment,  it  having,  we  presume,  been  considered,  either  that  the  passage 
must  be  read  reddendo  singula  singulis,  and  so  the  words,  "  wheresoever  situate  at  my 
death,"  applied  to  such  only  of  the  matters  enumerated  as  might  change  their  situation, 
or  else  that  the  testator  had  in  his  contemplation  future  acquired  real  estate,  errone- 
ously supposing  that  his  will  would  operate  on  such  property.  We  have  adverted  to 
these  last  two  points,  but  the  ground  on  which  we  mainly  rely  is,  that  from  the  con- 
text it  appears  certain  that  the  word  "  estate "  was  not  meant  to  include  all  the 
personal  estate,  and  therefore  the  pnnciple  on  which  the  word  is  held  to  include 
real  property,  namely,  the  absolute  generality  of  the  expression,  fails. 

A  certificate  in  accordance  with  the  above  opinion  was  afterwards  sent  to  the 
Master  of  the  Rolls. 

[151]  Rule  and  Another  t;.  Bryde  and  Another.  June  11,  1847. — An  action, 
together  with  all  matters  in  difference,  were  referred  to  arbitration.  The 
arbitrators  awarded  generally  that  a  certain  sum  was  due  from  the  defendants  to 
the  plaintifts.  The  Court  discharged  a  rule  calling  on  the  defendants  to  shew 
cause  why  they  should  not  pay  to  the  plaintifls  the  sum  so  awarded. 

[S.  C.  16  L.  J.  Ex.  256.] 

In  this  case  there  was  a  submission  to  arbitration,  which,  after  reciting  that 
"  divers  diflFerences  and  disputes  had  arisen  between  the  parties  to  the  submission, 
and  that  an  action  at  law  had  been  commenced  by  the  plaintiffs  against  the  defen- 
dants to  recover  a  certain  claim,"  referred  "the  said  action  at  law,  and  all  other 
matters  in  difference  between  the  said  parties,"  to  the  award  of  three  arbitrators,  and 
it  was  thereby  agreed  that  they  should  abide  by  the  award  of  the  said  arbitrators,  "  of 
and  concerning  the  said  action,  and  also  of  and  concerning  all  matters  in  difference 
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between  the  said  parties  thereto."  The  costs  of  the  action  and  all  other  expenses 
were  to  al)ide  the  event  of  the  award. 

The  arbitrators  awarded  generally  that  the  sum  of  51.  16s.  2d.  was  due  from  the 
defendants  to  the  plaintiffs,  and  ordered  the  defendants  to  pay  that  sum  to  the 
plaintiffs.     The  costs  were  taxed  by  the  Master  on  the  higher  scale. 

Ci'ompton  had  obtained  a  rule,  calling  on  the  defendants  to  shew  cause  why  they 
should  not  pay  to  the  plaintiffs  the  sum  of  51.  IGs.  2d.,  and  also  a  certain  sum  for 
taxed  costs. 

T.  Jones  shewed  cause.  The  award  is  bad.  The  arbitrators  have  merely  found 
that  a  certain  sum  is  due  to  the  plaintiffs,  but  have  altogether  omitted  any  mention 
of  the  action.  In  Croshie  v.  Holmes  (15  Law  J.,  N.  S.,  Q.  B.,  125),  where  a  certain 
action  was  referred  to  an  arbiti'ator,  together  with  all  matters  in  difl'erence  between 
the  parties,  and  it  was  ordered  that  the  costs  of  the  action  should  abide  the  event  of 
the  award,  and  the  costs  of  the  reference  and  award  should  be  in  the  discretion  of  the 
arbitrator,  the  arbitrator  having  ordered  that  the  defendant  [152]  should  pay  the 
plaintiff  a  certain  sum,  and  that  the  costs  of  the  reference  and  award,  and  all  other 
costs  connected  therewith,  should  be  paid  by  the  defendant,  it  was  held  that  the 
award  was  bad,  because  it  did  not  dispose  of  the  action.  William.s,  J.,  there  says, 
"  Now  he  awards  a  certain  sum  of  money  to  be  paid  by  the  defendant  to  the  plaintiff 
upon  some  account,  but  it  is  left  in  perfect  uncertainty  whether  this  sum  is  to  be  paid 
in  respect  of  the  matters  in  difference,  or  in  respect  of  the  action  ;  and  unless  by  this 
award  the  arbitratoi'  has  in  efi'ect  decided  what  the  result  of  that  action  is  to  be,  and 
further  has  decided  it  in  the  plaintiff's  favour,  how  are  the  costs,  which  are  to  abide 
the  event  of  the  award,  to  be  given  in  favour  of  the  successful  party  1 "  The  sum 
may  be  due  in  respect  of  other  matters.  The  award  does  not  dispose  of  the  action, 
and  it  is  consistent  with  this  finding  that  the  plaintiff  had  no  cause  of  action. 
Pearson,  v.  Arclihold  (11  M.  &  W.  477)  is  also  an  authority  in  the  defendants'  favour, 
that  this  is  no  adjudication  on  the  cause  of  action.  These  two  cases  aie  expressly 
in  point. 

Then  there  is  also  a  difficulty  as  regards  the  question  of  costs.  The  costs  of  the 
action  are  to  abide  the  event  of  the  award.  Upon  what  scale  are  they  to  be  taxed  1 
He  referi'ed  to  FAkman  v.  Williams  (13  Law  J.,  N.  S.,  Q.  B.,  219). 

Crompton,  in  support  of  the  rule.  The  award  is  good,  and  does  in  reality  dispose 
of  the  action :  there  would  be  no  difficulty  in  pleading  it,  as  the  parties  have  agreed 
to  abide  by  the  award.  The  arbitrators  were  not  bound  to  make  mention  of  the 
costs:  Ilcmsworth  v.  Bryan  (I  C.  B.  131).  [Alderson,  B.  There  all  the  costs  were 
to  abide  the  result  of  the  award,  and  as  the  arbitrator  found  a  balance  in  favour  of 
the  plaintiff,  he  acted  rightly  in  making  no  mention  of  costs.] 

[153]  Pollock,  C.  B.  I  think  that  there  is  sufficient  doubt  in  the  present  case 
to  deter  us  from  making  the  rule  absolute.  The  agreement  of  submission  recites, 
that  "divers  diftcrences  and  disputes  had  arisen  between  the  parties,  and  that  a 
certain  action  had  been  commenced,"  and  then,  by  the  agreement,  the  action,  and 
all  other  matters  in  difference  between  the  parties,  are  referred  to  certain  arbitrators, 
by  whose  award  they  also  agree  to  abide.  It  imports  to  my  mind  that  some 
notice  should  have  been  taken  of  the  action  and  of  the  other  matters  separately, 
and  that  they  should  not  have  been  lumped  together,  as  they  are  in  the  present  award. 

Alderson,  B.,  concurred. 

RoLFE,  B.  I  entertain  some  doubt  whether  the  award  is  not  good,  but  as  the 
matter  is  doubtful,  I  think  we  ought  not  to  gi'ant  a  rule. 

Platt,  B.  I  think  that  the  parties  intended  to  refer  two  matters  to  be  awarded 
upon  separately,  and  that  that  has  not  been  done. 

Rule  discharged,  without  costs. 

Baker  v.  Coe.  June  11,  1847. — For  a  distringas  to  compel  an  appearance,  it  is 
sufficient  if  it  appear  that  the  calls  were  made  at  the  defendant's  place  of  business, 
if  his  residence  is  unknown. 

[S.  C.  16  L.  J.  Ex.  256,] 

Gordon  moved  for  a  distringas  to  compel  an  appearance.  The  aflfidavit  stated,  that 
several  appointments  had  been  made  at  the  defendant's  place  of  business,  that  bis 
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place  of  residence  was  unknown,  and  that  the  answers  were,  that  the  defendant  was 
not  within. (a) 
Rule  granted. 

[154]  GoLDSHEDE  V.  SwAN.  June  10,  1847. — In  an  action  on  the  following 
guarantee  : — -"  In  consideration  of  your  having  this  day  advanced  to  our  client 
Mr.  V.  D.,  £750,  secured  by  his  warrant  of  attorney,  payable  on  the  22nd  of 
August  next,  we  hereby  jointly  and  severally  undertake  to  pay  the  same  on 
default,  &c.  Dated  the  20th  of  June,  1840:" — the  declaration  stated,  that,  in 
consideration  that  the  plaintiff  would,  on  the  22nd  of  June,  1840,  lend  to  one 
V.  D.  £750,  on  the  security  of  a  warrant  of  attorney,  payable  on  the  22nd  of 
August  then  next,  and  would  forbear  and  give  time  to  V.  D.  until  the  22nd  of 
August,  the  defendant  promised  &c.  : — Held,  that  the  instrument  was  sufficiently 
ambiguous  to  admit  of  evidence  to  shew  that  the  advance  was  not  a  past  one,  but 
was  made  simultaneously  with  the  execution  of  the  guarantee,  and  that  no 
amendment  of  the  declaration  was  necessary. 

[S.  C.  16  L.  J.  Ex.  284.     Applied,  Edwards  v.  Jevons,  1849,  8  C.  B.  436;  Steele  v. 

■Hoe,  1849,  14  Q.  B.  431;    Colhoxim  v.  Daw.«on,  1851,  10  C.  B.  765.      Approved, 

Bainhridge  v.    Wade,  1850,  16  Q.  B.   89.     Referred  to,  Bruner  v.   Moore,  [1904] 
1  Ch.  305.] 

Assumpsit.  The  declaration  stated,  that  theretofore  (to  wit)  on  the  22nd  day  of 
June,  1840,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would, 
on  the  said  day,  lend  to  one  Vernon  Dolphin  a  large  sum  of  money  (to  wit)  the  sum 
of  £750,  on  the  security  of  the  warrant  of  attorney  of  the  said  Vernon  Dolphin, 
payable  on  the  22nd  day  of  August  then  next,  and  would  forbear  and  give  time  to  the 
said  Vernon  Dolphin  for  the  payment  thereof,  until  the  said  22nd  day  of  August;  the 
defendant  promised  the  plaintiff  to  pay  him  the  same  sum  of  money  on  the  said  22nd 
day  of  August  aforesaid,  or  so  soon  thereafter  as  the  plaintiff  should  apply  for  the 
same,  in  case  default  should  be  made  in  payment  of  the  said  sum  of  money  by  the 
said  Vernon  Dolphin  on  the  said  22nd  day  of  August.  Averment,  that  the  plaintiff, 
relying  on  the  said  promise  of  the  defendant,  did  afterwards,  on  the  said  22nd  day  of 
June,  in  the  year  aforesaid,  lend  the  said  Vernon  Dolphin  the  said  sum  of  money  on 
the  security  of  the  warrant  of  attorney  of  the  said  Vernon  Dolphin,  payable  on  the 
22nd  day  of  August  next  after  the  making  the  said  promise  (to  wit)  on  &c.,  and  did 
forbear  and  give  time  to  the  said  Vernon  Dolphin  for  the  payment  thereof  until  the 
said  22nd  day  of  August,  which  had  elapsed  before  the  commencement  of  the  suit. 
Breach,  non-payment  by  the  defendant  of  that  sum. 

Plea,  non  assumpsit. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Westminster  sittings  after  last  Hilary 
Term,  the  following  guarantee  was  put  in  on  the  part  of  the  plaintiff; — 

"  In  consideration  of  your  having  this  day  advanced  to  our  client,  Mr.  Vernon 
Dolphin  of  Piccadilly,  in  the  [155]  county  of  Middlesex,  the  sum  of  £750,  secured  by 
his  warrant  of  attorney,  payable  on  the  22nd  day  of  August  next,  we  hereby  jointly 
and  severally  undertake  to  pay  the  same  on  the  said  22nd  day  of  August,  or  so  soon 
afterwards  as  you  apply  for  same,  in  case  default  should  be  made  in  payment  of  the 
sum  of  £750  by  the  said  Vernon  Dolphin,  Esq.,  on  the  said  22nd  day  of  August  next. 
Dated  this  22nd  day  of  June,  1840. — Yours,  &c.,  "Swan  &  Martin. 

"  To  Mr.  W.  G.  Goldshede, 
"  95  Piccadilly." 

It  was  thereupon  objected  by  the  defendant's  counsel,  that  the  guarantee  was  bad, 
as  referring  to  a  past  consideration  only,  and  that  therefore  no  action  could  be  founded 
upon  it ;  and  also,  that  inasmuch  as  the  declaration  alleged  an  executory  considera- 
tion, there  was  a  fatal  variance.  The  Loi'd  Chief  Bai-on,  however,  was  of  opinion  that 
the  terms  of  the  guarantee  were  sufficiently  ambiguous  to  admit  of  explanation,  and 
that  in  such  case  the  declaration  might  be  amended.     The  attesting  witness  proved, 

(a)  See  Rock  v.  Hayward,  15  Law  J.,  N.  S.,  C.  P.,  192. 
Ex.  Div.  X.— 3 
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that  the  guarantee  was  signed  and  delivered  by  the  defendant  to  the  plaintiff  simul- 
taneously with  the  delivery  of  a  cheque  for  the  money  to  Dolphin,  and  that  the 
guarantee  had  no  reference  whatever  to  a  past  consideration.  The  Lord  Chief  Baron 
thereupon  directed  a  verdict  to  be  entered  for  the  plaintiff,  but  reserved  leave  to  the 
defendant  to  enter  a  nonsuit,  and  to  the  plaintifi"  to  amend  the  declaration,  if  the 
Court  should  be  of  opinion  that  it  was  necessary. 

C.  Jones,  Serjt.,  having  obtained  a  rule  accordingly, 

Watson  and  Pearson  now  shewed  cause.  There  are  three  questions  in  the  present 
case;  first,  whether  there  is  any  variance  betvreen  the  declaration  and  the  guarantee; 
secondly,  whether  any  amendment  of  the  declaration  can  now  be  [156]  made ;  and 
lastly,  whether,  if  the  amendment  were  made,  the  declaration  would  be  good. 

These  questions  depend  alone  upon  the  sufficiency  of  the  guarantee.  If  that 
instrument  should  be  considered  to  refer  to  a  past  consideration  only,  it  is  admitted 
that  it  is  not  good.  The  words  are  equivocal,  and  the  circumstances  of  the  whole 
transaction  which  occurred  at  the  time  the  guarantee  was  executed  were  properly 
permitted  to  be  given  in  evidence,  to  shew  that  the  consideration  was  not  a  past  con- 
sideration. Thus,  in  Uaigh  v.  Brooks  (10  Ad.  &  Ell.  309),  it  was  held  that  there 
existed  in  the  guarantee  an  ambiguity  that  might  be  explained  by  the  evidence,  so  as 
to  make  the  contract  valid  The  words  there  wei'e,  "  in  consideration  of  your  being 
in  advance."  That  case  was  affirmed  in  ei'ror  from  the  Queen's  Bench,  and  is  strictly 
in  point.  Butcher  v.  Steuart  (11  M.  &  W.  857)  is  also  a  parallel  case  ;  there  the  words 
of  the  guaiuntee  were,  "in  consideration  of  your  having  released  the  above-named 
defendant  from  custody,  I  hereby  engage,"  &c. ;  and  it  was  held  that  this  agreement 
might  be  read  to  be,  as  it  really  was,  prospective.  Again,  in  Payne  v.  Wilson  (7  B.  & 
C.  423),  the  declaration  stated,  that  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  consent  to  suspend  proceedings  again.st  A.  on  a  cognovit,  the 
defendant  promised  to  pay  £30  on  account  of  the  debt  for  which  the  cognovit  was 
given,  on  the  1st  of  April  then  next;  and  it  averred  that  the  plaintiff  did  suspend 
proceedings  on  the  cognovit  accordingly.  The  plaintiff  at  the  trial  proved  the  follovi'ing 
agreement  in  writing :  "  The  plaintiff  having,  at  my  request,  consented  to  suspend 
proceedings  against  A.,  I  do  hereby,  in  consideration  thereof,  personally  promise  to 
pay  £30  on  account  of  the  debt,  on  the  1st  day  of  April."  It  was  objected  that  the 
considera-[157]-tion  appeared  by  this  document  to  have  been  executed,  and  not,  as 
stated  in  the  declaration,  to  be  executoiy  ;  but  it  was  held,  that  as  the  request  must 
have  preceded  the  consent  to  suspend  the  proceedings,  the  contract  might  be  declared 
on  as  an  executory  contract,  and  that  therefore  the  objection  was  not  good.  Tanner 
V.  Mum-e  (9  Q.  B.  11)  is  also  in  favour  of  the  plaintiff.  Here  the  words  "this  day" 
may  mean  at  a  future  period  of  this  day,  or  at  this  time ;  they  are  frequently  used 
by  many  persons  to  mean  "  now."  Bowen  v.  CamjMl  (8  Taunt.  679)  is  also  in  point. 
There  the  plaintiff  having  shipped  goods  to  R.  S.,  refused  to  deliver  the  bill  of  lading 
to  him  without  a  guarantee ;  upon  which  the  defendant  enclosed  a  bill  accepted  by 
R.  S.,  in  a  letter  to  the  defendant,  in  which  he  stated  that  R.  S.  having  accepted  the 
bill,  he  gave  his  guarantee  for  the  payment  of  it  in  case  it  should  be  dishonoured  : 
and  it  was  held,  that  the  instrument  sufficiently  disclosed  a  consideration.  Pace  v. 
Marsh  (I  Bing.  216)  is  to  the  same  effect.  It  is  therefore  submitted,  that  as  the 
instrument  is  ambiguous,  the  explanation  of  its  meaning  was  correctly  admitted. 
Lastly,  the  amendment  may  be  made.  [Per  Curiam  The  amendment  is  clearly 
permissible,  if  the  guarantee  is  good.] 

Pigott  (with  whom  was  C.  Jones,  Serjt.),  in  support  of  the  rule.  The  guarantee 
is  not  correctly  set  out  in  the  declaration,  and  if  this  amendment  were  allowed,  the 
defendant  would  be  deprived  of  his  right  of  demurrer. 

The  guarantee  is,  it  is  submitted,  perfectly  free  from  ambiguity  ;  there  is  nothing 
in  it  which  is  to  be  done  by  the  plaintiff  at  a  future  period.  This  is,  in  effect,  an 
application  to  the  court  to  repeal  the  Statute  of  Frauds,  which  requires  the  considera- 
tion to  appear  upon  the, face  of  the  written  instrument.  It  is  perfectly  clear  that  this 
docu-[158]-raent  refers  to  a  past  event,  and  to  that  only.  And  parol  evidence  is  not 
admissible  to  vary  the  terms  of  a  written  instrument.  [Parke,  B.  You  cannot  vary 
the  terms  of  a  written  instrument  by  parol  evidence ;  that  is  a  regular  rule ;  but  if 
you  can  construe  an  instrument  by  parol  evidence,  where  that  instrument  is  ambiguous, 
in  such  a  manner  as  not  to  contradict  it,  you  are  at  liberty  to  do  so.]  The  doctrine 
laid  down  in  JFain  v.  IValiers  (5  East,  10),  that  the  consideration  must  appear  upon 
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the  face  of  the  instrument  itself,  was  fully  established  by  Saunderx  v.  JVakefield  (4  B. 
&  Ad.  595),  and  has  never  since  been  disturbed.  Pace  v.  Marsh  (8  Taunt.  679)  was 
decided  on  the  authority  of  Bochm  v.  Campbell  (1  Bing.  216),  and  there  cannot  be 
much  reliance  placed  on  either  of  those  cases,  for  in  the  latter  of  them  the  authority 
of  Wain  v.  JFalfers  was  questioned.  In  Payne  v.  Wilson  (7  B.  &  C.  423),  the  con- 
sideration was  at  the  defendant's  request.  Tanner  v.  Morse  (5  B.  &  Ad.  1109)  was 
the  case  of  a  continuing  guarantee.  In  Butcher  v.  Steuart  (11  M.  &  W.  857),  the 
contract  was  held  not  to  be  within  the  Statute  of  Frauds. 

The  terms  of  the  instrument  must  be  such  as  to  enable  the  Court,  distinctly  and 
with  certainty,  to  gather  from  them  what  the  consideration  is.  In  James  v.  Williams 
(5  B.  &  Ad.  1109)  the  following  letter  was  held  insufficient :  "As  you  have  a  claim  on 
my  brother  for  51.  17s.  for  boots  and  shoes,  I  hereby  undertake  to  pay  you  the  amount 
within  six  weeks  from  this  day."  And  Patteson,  J.,  there  says,  "  If  any  agreement 
not  to  sue  the  principal  debtor  is  to  be  implied  in  this  case,  it  ought  to  have  been 
implied  in  Jl'ain  v.  IFalters ;  but  there  it  was  conceded,  that  the  consideration  did 
not  appear  on  the  face  of  the  writing  i  and  it  was  argued  it  need  not  appear.  The 
plaintiff's  counsel  there  did  not  [159]  contend  that  it  was  necessarily  to  be  implied 
from  the  promise  of  the  surety  to  pay  at  a  future  time,  that  the  consideration  for  so 
doing  was  forbearance  towards  the  principal  debtor  in  the  mean  time.  And  I  am  of 
opinion,  that  no  inference  is  necessarily  or  fairly  to  be  drawn  from  the  terms  of  the 
guarantee  in  this  case,  that  the  consideration  for  the  defendant's  promise  was  forbear- 
ance for  six  weeks  to  the  principal  debtor."  In  Bushell  v.  Beavan  (1  Bing.  N.  C.  103), 
the  guarantee  was  as  follows  : — "  Whereas  H.  S.  has  hired  your  ship  for  six  months 
from  the  12th  of  July,  1830,  and  such  longer  time  as  his  intended  voyage  may  require, 
and  has  paid  or  secured  the  freight  for  six  months  from  the  20th  of  August,  1830, 
and  is  about  to  leave  England,  I  guarantee  the  payment  of  freight  which  shall  accrue 
for  any  portion  of  the  voyage  after  the  said  six  months  ;  "  and  the  Court  of  Common 
Pleas,  after  consideration,  held  that  no  consideration  was  apparent  on  the  face  of 
this  instrument,  and  that  it  was  consequently  bad.  Clancy  v.  Piggott  (2  Ad.  &  Ell.  473) 
and  llaices  v.  Armstrong  (1  Bing.  N.  C.  761)  are  to  the  same  effect.  It  is  therefore 
contended,  that  the  guarantee  is  bad.  In  order  to  support  it,  it  would  be  necessary 
to  rely  upon  parol  evidence,  which  is  not  admissible. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  In  the 
first  place,  I  think  that  the  Court  has  the  power  to  make  the  amendment,  if  it  be 
necessary,  as  it  is  a  mere  matter  of  form.  No  amendment,  however,  is  necessary  in 
the  present  case.  The  real  question  is,  whether  the  evidence  was  admis.sible,  that  is, 
whether  it  might  be  shewn  that  the  advance  was  not  a  past  advance.  It  appears  to 
me  that  the  evidence  was  properly  received.  Where  any  written  instrument  is  ambi- 
guous, evidence  is  [160]  receivable  to  construe  its  meaning,  but  nut  to  alter  or  vary 
in  any  manner  the  terms  of  that  instrument.  Here  it  was  proved,  that  the  guarantee 
was  given,  and  that  the  money  was  thereupon  advanced.  In  the  case  of  Butcher  v. 
Steuurt,  the  memorandum  was  held  to  be  prospective,  and  judgment  was  given  for  the 
plaintiff.  That  case  is  very  similar  to  the  present.  It  was  a  special  case,  and  was 
verv  recently  decided.  The  present  case  also  falls  within  the  same  principle  as  that 
of  Haigh  v.  Broolcs.  The  expression  "this  day"  may  mean  something  which  has  been 
done,  or  which  is  to  be  done  this  day.  Evidence  may  therefore  be  properly  admitted 
to  explain  its  meaning,  though  not  to  contradict  it.  The  words  are  not  to  have  that 
grammatical  strictness  of  construction  put  upon  them  for  which  the  defendant's 
counsel  contends :  but  such  a  one  as  will  explain  the  meaning  of  the  parties.  For 
these  reasons  and  upon  the  authority  of  the  cases  of  Haigh  v.  Broolcs  and  Butcher  v. 
Steuart,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  retain  his  verdict  without  any 
amendment,  and  that  this  rule  should  be  discharged. 

Parke,  B.  I  am  of  the  same  opinion.  I  entertained  some  doubt  at  first,  whether 
the  consideration  which  appears  on  the  face  of  this  guarantee  was  sufficiently  ambiguous 
to  let  in  an  explanation.  But,  on  the  authority  of  the  cases  of  Haigh  v.  Brooks  and 
Butcher  v.  Steuart,  I  think  it  is.  I  think  that  the  evidence  was  properly  admitted,  not 
for  the  purpose  of  contradicting  the  instrument,  but  to  explain  the  meaning  of  its  terms. 
It  was  proved  that  no  money  had  been  advanced  before  the  execution  of  the  instrument ; 
it  must,  therefore,  be  read  as  pointing  to  future  advances  :  and  there  is  nothing  incon- 
sistent or  unnatural  in  this  construction.  Upon  this  ground  the  Queen's  Bench  pro- 
ceeded in  Haigh  v.  Brooks,  and  nobody  can  doubt,  that,  in  that  case,  the  memorandum 
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ini"bt  be  lead  a.s  leferring  to  a  pa.'^t  event.  So,  in  Btdcher  v.  Steuarf,  it  was  shewn 
that  no  release  had  been  procured,  [161]  and  the  time  was  held  to  be  a  future  one. 
Butcher  v.  Steuart  was  recognised  in  Tanner  v.  Mowe.  Now,  reading  this  instrument 
with  the  facts  given  in  evidence,  there  is  nothing  inconsistent  with  its  being  for  a  future 
event.  I,  however,  found  my  opinion  upon  the  cases  of  Haigh  v.  Brooks  and  Butcher  v. 
Steuart.  This  declaration  superadds  another  term,  viz.  the  forbearance,  which  the 
guarantee  does  not  support.  An  amendment  of  the  declaration  in  that  particular 
may  be  made,  if  thought  advisable. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  that  parol  evidence,  as  in  the 
case  of  a  will,  is  admissible,  not  to  alter  or  vary  the  meaning  of  this  written  instrument, 
but  merely  to  explain  the  meaning  of  expressions  contained  in  it.  Thus,  it  has  been 
permitted' to  shew,  that  by  the  custom  of  a  particular  district,  the  words  "a  thousand 
rabbits  "  mean  1 200  rabbits.  The  words  "  your  having  this  day  advanced,"  no  advance 
having  been  made,  shew  that  they  do  not  refer  to  a  past  event.  If  the  words  had 
been  "having  advanced  yesterday,"  the  evidence  would  not  have  been  admissible,  as 
it  would  have  been  a  contradiction.  In  Tanner  v.  Moore,  the  Court  adopted  such  a 
construction  as  explained  the  meaning  of  the  parties.  I  think  we  should  not  adhere 
to  the  literal  meaning  of  words  to  do  injustice ;  but  rather  that  we  should  pei'mit  the 
meaning  of  the  parties  to  be  shewn,  that  justice  may  thereby  be  done  between  them. 

KoLFE,  B.  The  question  is,  whether  the  declaration  is  supported  by  the  produc- 
tion of  this  guarantee.  If  that  instrument  really  means  something  done,  the  plaintiff 
is  not  entitled  to  succeed.  The  question  turns  upon  the  meaning  of  the  words  "your 
having  this  day  advanced,"  which  may  mean,  either,  in  consideration  that  you  have 
this  day  advanced,  oi'  in  consideration  that  you  shall  have  this  day  advanced.  The 
expression  may  mean  either.  How  then  [162]  are  we  to  arrive  at  the  real  meaning? 
The  cases  of  Haigh  v.  Brooks  and  Butcher  v.  Steiuirt  decide  that  parol  evidence  is 
admissible  for  the  purpose  of  explanation.  These  cases  are  in  point.  The  expression 
here  is  equivocal. 

Rule  discharged. 

JuDSON  V.  BowDEN.  June  2,  1847. — Covenant.  Declaration,  after  stating  that 
plaintiff  and  defendant  had  agreed  to  enter  into  partnership  as  surgeons  and 
apothecaries,  until  January  1,  1846,  defendant  agreeing  to  pay  plaintiff  £800, 
and  to  be  entitled  to  all  the  profits  of  the  business,  &c  ,  proceeded  to  state,  that 
it  was  agreed  that  plaintiff  should  after  the  1st  of  January  introduce  defendant 
as  his  successor  in  the  business,  and  use  his  best  endeavours  to  establish  him  in 
it,  and  defendant  in  consideration  thereof  covenanted  to  pay  plaintiff  the  further 
sum  of  £50  on  the  25th  of  March,  1846,  in  addition  to  and  beyond  the  said  sum 
of  £800,  &c.  Breach,  non-payment  of  the  sum  of  £50.  Plea,  that  after  the  1st 
of  January  and  before  the  said  25th  of  March  plaintiff  refused  and  neglected  to 
introduce  defendant  as  plaintiff's  successor  to  &c.,  and  would  not  use  his  best 
endeavours  to  establish  defendant  in  his  business ;  wherefore  defendant  refused 
to  pay  the  £50.  Verification  : — Held,  that  the  plea  was  bad,  as  the  introduction 
of  the  defendant  by  plaintiff  to  his  patients  was  not  a  condition  precedent  to  the 
payment  of  the  £50. 

[S.  C.  17  L.  J.  Ex.  172.] 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture  made  on  the  4th 
of  March,  1845,  between  the  plaintiff  and  the  defendant,  (pi'ofert),  the  plaintiff  and 
defendant  did  covenant  and  agree  with  each  other  in  manner  following,  that  is  to  say, 
that  the  plaintiff  and  the  defendant  would  be  and  become  partners  in  the  profession 
or  business  of  surgeons  and  apothecaries,  for  the  term  of  one  year,  to  be  commenced 
and  be  computed  from  the  1st  of  January,  1845,  if  the  plaintiff  and  defendant  should 
so  long  live  ;  that  the  partnership  should  be  carried  on  at  the  house  situate  at  Water 
Eow,  Ware,  in  the  county  of  Hertford,  then  in  the  occupation  of  the  plaintiff,  under 
the  style  or  firm  of  "  Judson  and  Bowden,"  to  be  printed  or  engraved  or  otherwise 
conspicuously  posted  and  published  on  the  principal  outer  door  of  the  said  house,  and 
upon,  under,  and  subject  to  the  terms,  conditions,  and  agreements  following,  that  is  to 
say,  that  the  defendant  should  pay,  and  he  did  thereby  covenant  to  pay,  to  the  plaintiff 
the  sum  of  £800,  at  the  times  and  in  manner  thereinafter  mentioned,  viz.  the  sum 
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[163]  of  X400  upon  the  execution  of  the  said  indenture,  and  the  several  suras  of  £100 
on  the  25th  of  March,  in  the  years  1846-7-8-9  respectively,  the  said  sums  making 
together  the  sura  of  £800 ;  that  the  defendant  should,  in  consideration  of  such  pay- 
ments, be  entitled  to  the  entire  profits  of  the  said  business  from  the  1st  of  January, 
1845,  the  defemlant  paying  all  expenses  of  carrying  on  the  said  business  from  the  said 
last-mentioned  date ;  that  the  plaintiff  should  introduce  the  defendant  to  the  patients 
and  friends  of  the  plaintiff,  at  first  as  a  partner  and  ultimately  as  his  successor,  with 
the  view  and  for  the  express  purpose  of  securing  to  the  defendant  the  confidence  of 
the  said  patients  and  friends,  and  of  obtaining  for  the  defendant  their  future  employ- 
ment in  the  said  business ;  that  the  business  of  the  said  partnership  should  be  carried 
on  at  the  then  residence  of  the  plaintiff  at  Ware,  and  that  the  plaintift'  should  continue 
to  reside  and  to  practise  as  a  surgeon  and  apothecary  in  the  same  residence  till  the 
25th  of  June,  1845,  and  should  at  all  reasonable  times  be  ready  and  willing  to  attend 
and  advise  and  prescribe  for  patients,  and  to  assist  the  defendant  in  carrying  on  the 
said  business  of  a  surgeon  and  apothecary  till  the  1st  of  January,  1846,  and  at  all 
subsequent  times  when  the  plaintiff  should  be  at  the  said  town  of  Ware  or  in  its 
immediate  vicinity  ;  that  the  plaintiff  should,  from  and  after  the  1st  of  January,  1846, 
introduce  the  defendant  as  his  successor  in  the  said  business,  and  should  use  his  best 
endeavours  to  establish  hira  in  his  'practice  as  a  surgeon  and  apothecary  in  the  said 
town  of  Ware  ;  in  consideration  whereof  the  defendant  thereby  covenanted  and  agreed 
to  pay  to  the  plaintiff  the  further  sum  of  £50  on  the  25th  of  March,  1846,  in  addition 
to  and  beyond  the  said  sum  of  £800 ;  that  the  defendant  should  purchase  from  the 
plaintift" all  the  medical  fixtuies,  drugs,  and  instruments  then  belonging  to  and  used 
in  the  surgery  of  the  plaintiff  at  Ware  aforesaid,  at  a  valuation  to  be  made  in  the 
usual  [164]  manner,  the  amount  of  such  valuation  to  be  paid  within  two  months  of 
the  date  of  the  said  indenture.  Averment  of  due  observance  and  performance  by  the 
plaintiff  of  his  part  of  the  covenant.  Second  breach,  non-payment  of  the  said  sum  of 
£50,  due  on  the  25th  of  March,  1846. 

To  this  breach  the  defendant  pleaded,  that  after  the  said  1st  day  of  January,  1846, 
to  wit,  on  &c.,  and  on  divers  other  days  and  times  between  that  day  and  the  25th  of 
March,  1846,  being  proper  and  reasonable  times  in  that  behalf,  he  the  defendant 
requested  the  plaintiff'  to  introduce  him  as  his  the  plaintifl's  successor  in  the  said 
business,  to  divers  persons,  to  wit,  T.  C,  F.  E.,  W.  C,  and  W.  H.,  and  divers  other 
persons  whose  names  are  to  the  defendant  unknown,  and  which  said  persons  had  been, 
and  at  the  time  of  the  execution  of  the  said  indenture,  and  up  to  the  time  when  the 
plaintiff'  was  requested  by  the  defendant  as  aforesaid  to  introduce  him,  were  respec- 
tively patients  of  the  plaintiff.  Yet  the  plaintiff  did  not  nor  would,  at  those  several 
days  and  times  when  he  was  so  requested  as  aforesaid,  or  at  any  or  either  of  them, 
or  at  any  other  time  hitherto,  introduce  the  defendant  to  the  said  persons  or  any  or 
either  of  them,  but  on  the  contrary  the  plaintiff  then  wholly  refused  and  neglected, 
and  from  thence  hitherto  hath  refused  and  neglected,  to  introduce  the  defendant  to 
any  of  the  said  persons,  nor  has  the  plaintiff",  from  the  said  1st  day  of  January,  1846, 
hitherto,  introduced  the  defendant  at  all  to  any  person  whomsoever,  as  his  the 
plaintiffs  successor  in  the  said  business,  nor  has  the  plaintiff,  at  any  tirae  since  the 
said  1st  day  of  January,  1846,  used  any  endeavour  whatever  to  establish  the  defendant 
in  the  practice  of  a  surgeon  and  apothecary  in  the  said  town  of  Ware,  but  the  plaintiff' 
has  wholly  neglected  and  refused  so  to  do.  And  the  defendant  in  fact  saith,  that  the 
plaintift'  hath  not  at  any  time  hitherto  performed  any  part  whatever  of  the  said  alleged 
considera-[165]-tion  for  his  the  defendant's  said  covenant  to  pay  the  plaintiff  the  said 
fui'ther  sum  of  £50,  contrary  to  the  terms  of  the  said  indenture  in  that  behalf. 
Wherefore  he  the  defendant  did  refuse  to  pay  the  said  sum  of  £50,  so  by  him 
covenanted  to  be  paid  in  consideration  of  the  plaintitl's  introducing  him  the  defendant, 
and  using  his  endeavours  to  establish  hira  the  defendant  in  the  practice  of  a  surgeon 
and  apothecary,  in  the  said  town  of  Ware,  as  in  the  said  indenture  and  in  the  said 
declaration  mentioned,  as  it  was  lawful  for  the  defendant  to  do  for  the  cause  aforesaid. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  it  is  not  stated  in  or  by  the  plea,  nor 
does  it  appear  therefrom,  that  the  plaintift'  could  or  might,  or  that  he  had  the  means 
or  opportunity  of  introducing  the  defendant  to  the  patients  in  the  plea  mentioned, 
nor  is  it  stated  in  or  by  the  plea  that  a  reasonable  time  had  elapsed  for  the  plaintiffs 
so  doing  before  the  commencement  of  the  suit,  or  before  the  26th  day  of  March, 
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1S4G  ;  and  that  the  plea  is  bad,  inasmuch  as  the  covenant  on  the  part  of  the  plaintifT, 
to  introduce  the  defendant  to  the  plaintiti's  patients,  is  not  a  condition  precedent  to 
the  payment  by  the  defemlant  to  the  plaintiff  of  the  said  sum  of  £50  in  the  declaration 
mentioned,  but  on  the  conti-ary  thereof,  the  said  covenant  on  the  part  of  the  defen- 
dant was  and  is  a  distinct  and  independent  covenant,  and  in  no  way  contingent  on 
the  performance  by  the  plaintiff  of  hi.s  said  covenant ;  and  also,  that  it  does  not 
appear  by  the  plea  that  the  defendant  was  ready  and  willing ;  and  also  that  the  plea 
is  only  good  by  reason  of  being  an  argumentative  denial  of  plaintifl's  performance  of 
the  condition  on  which  he  was  to  be  paid,  if  any  such  condition  there  was  ;  and  lastly, 
that  the  plea  improperly  concludes  with  a  verification  instead  of  to  the  country. 
Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer.  The  plea  is  bad.  The  introduction  by  the 
plaintiff'  of  the  defendant  to  his  [166]  patients  is  not  a  condition  pi'ecedent  to  his  right 
to  reco\'er  this  sum  of  £50.  If  it  were,  the  defendant  would  be  absolved  from  pay- 
ment of  this  sum  if  the  plaintiff'  had  neglected  to  do  so  in  the  smallest  particular. 
It  would  also  be  unfair  to  the  defendant  if  the  covenant  were  to  be  considered  as 
complete  on  the  25th  of  March,  as  the  plaintiff'  would  in  that  case  be  under  no 
necessity  of  introducing  him  to  any  patient  after  the  expiration  of  that  time.  The 
plaintiff"  is  bound  to  use  his  best  endeavours  to  introduce  the  defendant  after  the  time 
fixed  for  the  payment  of  the  £50.  Here  the  covenants  are  independent.  The  rule 
is  correctly  laid  down  in  Saunders  (1  Wms.  Saund.  320  b.,  n.  1),  that  "If  a  day  be 
appointed  for  payment  of  money  or  part  of  it,  or  for  doing  any  other  act,  and  the  day 
is  to  happen  or  may  happen  before  the  thing  which  is  the  thing  which  is  the  considera- 
tion of  the  money  or  other  act  is  to  be  performed,  an  action  may  be  lirought  for  the 
mone}',  or  for  not  doing  such  other  act,  before  performance  ;  for  it  appears  that  the 
party  lelied  upon  his  remedy,  and  did  not  intend  to  make  his  performance  a  condition 
precedent;  and  so  it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the 
consideration  of  the  money  or  other  act."  The  note  contains  the  report  of  Sir  llichanl 
Pool's  case,  which  is  in  point.  The  plea  is  also  bad,  as  it  is  in  fact  a  traverse,  and 
therefore  improperly  concludes  with  a  verification. 

Hawkins,  in  support  of  the  plea.  The  sum  of  £50  was  added,  that  the  plaintiff 
should  use  his  best  endeavours  to  introduce  the  defendant  to  his  patients,  and  to 
establish  him  in  his  profession  as  an  apothecary,  before  the  ■25th  of  March  ;  that  is 
the  consideration  for  the  additional  sum  of  money.  [Pollock,  C.  B.  It  seems  to  me 
that  it  is  quite  consistent  with  this  plea,  that  the  plaintiff'  did  use  his  best  endeavours 
to  introduce  the  defendant  to  other  patients,  though  not  the  persons  mentioned  in  the 
plea.]     He  cited  Collins  v.  Gtbhs  (2  Burr.  899). 

[167]  Per  Curiam. (a)  The  introduction  by  the  plaintiff  of  the  defendant  to  his 
patients  is  not  a  condition  precedent  to  the  payment  of  the  £50.  The  plaintiff'  would 
be  under  the  obligation  to  introduce  the  defendant  after  the  25th  of  March. 

Judgment  for  the  plaintiff'. 

Ramuz  v.  Crowe.  June  7,  18i7. — The  payee  of  a  negotiable  bill  of  exchange,  having 
lost  it,  cannot,  without  producing  it,  maintain  an  action  for  the  recovery  of  its 
amount  against  the  acceptor  upon  its  arriving  at  maturity.  Drawer  of  bill  of 
exchange  payable  to  his  own  order  r.  acceptor : — Plea,  that  after  acceptance,  and 
before  action,  plaintiff  lost  the  bill,  and  that  it  still  remains  lost,  and  that  plaintiff 
was  not  then,  nor  now  is,  the  holder  or  possessor  of  it.  Eeplication,  that  the 
bill  had  never  been  indorsed,  nor  was  it  transferable  by  delivery,  or  capable  of 
being  enforced  or  put  in  suit  against  defendant  by  any  other  person  than  plaintiff'; 
that  plaintiff  up  to  the  commencement  of  the  suit,  was  alone  entitled  to  be  the 
holder,  and  to  receive  the  amount  of  it  from  defendant,  of  which  defendant  at 
the  commencement  of  the  suit  had  notice  : — Held,  on  demurrer  to  the  replication, 
that  defendant  was  entitled  to  judgment. 

[S.  C.  16  L.  J.  Ex.  280;  11  Jur.  715.] 

Debt.  The  third  count  of  the  declaration  was  by  the  plaintiff,  as  the  drawer  of  a 
bill  of  exchange  payable  to  his  own  order,  and  accepted  by  the  defendant. 

(a)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  Piatt,  B. 
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Plea,  that  after  the  acceptance  of  the  bill  of  exchange  in  the  third  count  mentioned, 
and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the  plaintiff  lost  the  bill  of 
exchange  in  the  third  count  mentioned  out  of  his  possession,  and  that  the  same  at  the 
commencement  of  this  suit  remained  and  still  remains  lost  and  not  found,  and  the 
plaintiff  was  not,  at  the  commencement  of  this  suit,  nor  is  he,  the  holder  of  the  bill 
of  exchange  in  the  third  count  mentioned,  or  possessed  thereof,  nor  hath  the  defen- 
dant found  the  same,  nor  is  the  same  in  his  possession,  custody,  or  power,  or  under 
his  control.     Verifieation. 

Replication,  that  after  the  acceptance  of  the  said  bill  of  exchange  in  the  third 
count  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and 
in  the  [168]  year  in  the  said  plea  mentioned,  he  the  plaintiff  lost  the  said  bill  of 
exchange  in  the  third  count  mentioned  out  of  his  possession,  and  the  same,  at  the 
time  of  the  commencement  of  this  suit,  remained  lost  and  not  found,  in  manner  and 
form  as  in  the  said  plea  mentioned,  and  the  same  still  remains  lost  and  not  found. 
And  the  plaintiff  further  says,  that  by  reason  mei'ely  of  such  loss,  and  not  for  any 
other  reason,  cause,  or  matter,  or  upon  any  other  account  whatsoever,  he  the  plaintiff 
was  not  the  holder  of  the  said  bill  or  possessed  thereof  as  in  the  said  plea  mentioned. 
And  the  plaintiff  further  says,  that  the  said  bill  had  not  been  nor  was,  either  at  the 
time  it  was  so  lost  by  him  the  plaintiff  as  afore.said,  or  at  the  time  of  the  commence- 
ment of  this  suit,  or  at  any  other  time,  nor  hath  it  been,  nor  is  it  either  indorsed  by 
the  plaintiff,  or  transferable  by  delivery,  or  capable  of  being  enforced  or  put  in  suit 
against  the  defendant  by  any  other  person  but  the  plaintiff.  And  the  plaintiff  further 
sa.ys,  that  up  to  and  until  and  at  the  time  when  he  the  plaintiff  so  lost  the  said  bill 
as  aforesaid,  he  the  plaintiff  was  always  the  holder  thereof,  and  at  the  time  of  the 
commencement  of  this  suit  was,  and  from  thence  hitherto  hath  been  and  still  is, 
alone  entitled  to  be  the  holder  thereof  and  to  receive  the  amount  thereof  from  the 
defendant.  And  the  plaintiff'  further  says,  that  at  the  time  of  the  commencement 
of  this  suit  the  defendant  had  due  notice  that  the  plaintiff  was  not  the  holder  or 
possessor  of  the  said  bill  in  the  third  count  mentioned,  for  the  reason  aforesaid  ;  that 
up  to  and  until  and  at  the  time  when  the  said  bill  was  lost  as  aforesaid,  the  plaintiff 
had  alwaj-s  been  the  holder  thereof  as  aforesaid ;  that  at  the  time  when  the  said  bill 
was  so  lost  as  aforesaid,  or  at  any  other  time  before  the  commencement  of  this  suit, 
the  said  bill  had  not  been  either  indorsed  by  the  plaintiff,  or  transferable  by  delivery, 
or  capable  of  being  enforced,  or  put  in  suit  against  him  the  defendant,  by  any  other 
person  but  [169]  the  plaintiff';  and  that  at  the  time  of  the  commencement  of  this 
suit,  the  plaintiff  was  alone  entitled  to  be  the  holder  thereof,  and  to  receive  the  amount 
thereof  from  the  defendant.     Verification. 

Demurrer,  assigning  for  causes,  that  it  does  not  appear  that  the  plaintiff  had  not 
written  his  name  on  the  back  of  the  said  bill  at  the  time  of  the  said  loss,  and  that 
it  does  not  sufficiently  appear  that  the  bill  was  not  at  the  time  of  the  loss  in  such  a 
state  that  the  defendant  might  have  been  or  may  be  compelled  to  pay  the  same  to 
a  bona  fide  holder  thereof,  or  that  the  defendant  had  notice  or  was  informed  that  the 
name  of  the  plaintiff  was  not  written  on  the  back  of  the  bill ;  and  that  it  does  not 
appear  at  what  time  or  on  what  day  the  defendant  had  the  notice  in  the  said  replica- 
tion mentioned  ;  that  the  allegation  of  notice  is  not  pleaded  with  sufficient  certainty 
as  to  the  time ;  that  it  does  not  appear  that  the  defendant  had  such  notice,  or  was 
requested  to  pay  the  bill,  before  the  commencement  of  this  suit,  or  that  the  plaintiff 
was  ready  or  willing,  or  offered  to  give  or  gave  the  defendant  any  indemnity  against 
being  called  upon  to  pay  the  said  lost  bill  of  exchange. 

Joinder  in  demurrer.  One  of  the  defendant's  points  was,  that  he  should  contend 
that  the  replication  was  bad  on  general  demurrer. 

Udall,  in  support  of  the  demurrer.  The  substantial  cjuestiou  in  the  present  case 
arises  upon  general  demurrer,  and  is,  whether  a  person  who  loses  a  bill  of  exchange, 
and  consequently  is  unable  to  produce  it,  is  entitled  to  recover  upon  it  in  an  action 
against  the  acceptor.  It  is  contended  that  he  cannot,  and  that  therefore  the  defendant 
is  entitled  to  judgment  upon  general  demurrer.  The  case  of  Hansard  v.  liohinson 
(7  B.  iK;  C.  90)  is  a  direct  authority  upon  this  point.  The  [170]  various  cases  upon 
the  sul)ject  were  well  considered  in  that  case,  and  are  collected  there ;  and  the  judg- 
ment of  the  Court  was  given  after  time  taken  for  consideration.  The  ground  of  that 
decision  was,  that  the  acceptor,  on  paying  the  bill,  had  a  light  to  the  possession  of  it 
for  his  own  security,  and  as  bis  voucher  and  discbarge  pro  tanto  in  bis  account  with 
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the  drawer.  And  Lord  Teiiterden  there  says,  "  If  upon  an  offer  of  payment  the  holder 
should  refuse  to  deliver  up  the  bill,  can  it  be  doubted  that  the  acceptor  might  retract 
his  offer,  or  retain  his  money  1 "  And  he  proceeds  thus,  in  a  succeeding  part  of  the 
judgment  of  the  Court,  which  was  delivered  by  him  ; — "Has  the  holder  a  right,  by 
his  own  negligence  or  misfortune,  to  cast  this  burthen  upon  the  acceptor,  even  as 
a  punishment  for  not  discharging  the  bill  on  the  day  it  became  duel  We  think  the 
custom  of  merchants  does  not  authorise  us  to  say  that  this  is  the  law."  That  case 
is  a  direct  authority  in  the  defendant's  favour.  The  laches  of  the  holder  is  not  to 
be  encouraged  by  the  Court.  It  may  be  added,  that  a  difficulty  would  arise  in  case 
it  were  necessary  to  take  an  objection  to  the  stamp,  if  the  instrument  were  not  pro- 
duced. The  replication  is  also  bad,  for  the  causes  assigned  by  the  special  demurrer. 
It  does  not  shew  that  the  defendant  is  wholly  out  of  jeopardy  ;  nor  does  it  contain 
any  allegation  that  the  name  of  the  plaintiff'  was  not  upon  the  back  of  the  bill.  The 
defendant  might  therefore  be  liable  to  an  action  from  a  bona  fide  holder,  who  had 
I'eceived  the  bill  from  some  person  by  whom  it  had  been  found.  Marston  v.  Allen 
{8  M.  &  W.  494)  shews  that  the  writing  of  a  person's  name  on  the  back  of  a  bill  or 
note  does  not  per  se  constitute  an  indorsement. 

Hawkins  contri.  As  to  the  last  objection,  the  lan-[171]-guage  of  the  replication 
is  very  strong.  It  is  sufficiently  alleged  that  there  was  no  indorsement  on  the  bill, 
and  that  nobody  could  sue  upon  it.  As  to  the  main  question,  the  case  of  Hansard  v. 
llohinson  is  distinguishable  from  the  present.  That  was  an  action  by  an  indorsee 
against  the  acceptor,  and  not  by  the  drawer,  as  it  is  in  the  pi'Csent  case.  It  also 
appeared  that  the  bill  had  been  indorsed.  [Piatt,  B.  In  Woodford  y.  Jlliitehy  (Moo. 
&  M.  517),  it  was  held  by  Parke,  B.,  that  an  acceptance  of  a  bill  of  exchange  by  the 
debtor,  taken  as  payment  by  the  creditor,  must  be  taken  as  a  discharge,  if  not  proved 
by  the  creditor  to  be  discharged,  although  it  be  proved  to  be  lost.]  It  did  not  appear 
in  that  case  whether  the  bill  was  indorsed  or  not.  Roll  v.  Watson  (4  Bing.  273)  is 
on  all-fours  with  the  present  case.  It  was  there  held,  that  the  acceptance  of  a  bill 
which  had  not  been  indorsed,  and  which  had  been  lost,  was  no  defence  to  an  action 
for  the  value  of  certain  goods  for  which  the  bill  had  been  accepted.  Best,  C.  J.,  there 
says: — "There  is  no  decision  in  which  the  party  has  been  held  to  be  responsible  in 
respect  of  an  outstanding  bill  unindorsed.  In  all  the  cases  in  which  a  defendant  has 
been  holden  to  be  discharged  in  respect  of  a  supposed  liability  on  a  bill,  the  bill  has 
been  in  such  a  state  as  to  be  likely  to  be  used  against  him  ;  as  in  Champion  v.  Terri/ 
(3  Brod.  &  Bing.  295),  where  the  defendant  paid  for  goods  by  a  bill  which  he  had 
indorsed  in  blank."  Wain  v.  Bailey  (10  Ad.  &  Ell.  16)  was  decided  on  the  same 
principle  as  lioli  v.  Watson.  Cunliffe  v.  Whitehead  {i  Bing.  N.  C.  828;  5  Scott,  31) 
is  also  in  point.  This  plea  does  not  state  that  the  bill  was  indorsed ;  it  is  therefore 
bad  :  Price  v.  Price  (16  M.  &  W.  232).  In  Smith  v.  M'Clure  (5  East,  477),  it  was 
expressly  held  that  it  could  not  be  presumed  that  a  bill  had  been  transferred  which 
was  payable  to  a  man's  own  order,  unless  it  appeared  that  such  an  [172]  order  had 
been  made.     It  is  therefore  not  necessary  to  make  that  allegation  in  the  replication. 

Udall,  in  reply,  relied  upon  Hansard  v.  Bohinson,  and  the  authorities  referred  to  in 
that  case. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  (July  3)  delivered  by 

Platt,  B.  In  this  action  the  plaintiff,  in  the  third  count,  declared  as  the  drawer 
of  a  bill  of  exchange,  payable  to  his  own  order,  and  accepted  by  the  defendant.  The 
defendant  pleaded,  that  after  the  acceptance  of  the  bill,  and  before  the  commencement 
of  the  suit,  the  plaintiff'  lost  the  bill  out  of  his  possession ;  that  the  bill  remained  lost 
until  and  at  the  time  of  the  commencement  of  the  suit;  and  that  the  plaintiff'  at  the 
time  of  the  commencement  of  the  suit  was  not,  nor  was  he  at  the  time  of  the  defen- 
dant's pleading,  the  holder  or  possessed  of  the  bill.  The  plaintiff  replied,  that  by 
reason  of  such  loss  alone  he  was  not  the  holder  of  the  bill ;  that  the  bill,  at  the  time 
it  was  so  lost,  and  at  the  time  of  the  commencement  of  the  suit,  had  not  been  nor  was 
indorsed  by  him  or  transferable  by  delivery,  or  capable  of  being  enforced  or  put  in 
suit  against  the  defendant  by  any  other  person  than  the  plaintiff';  that  until  the  loss 
he  was  always  the  holder,  and  from  thence  until  and  at  the  time  of  the  commencement 
of  the  suit,  was  alone  entitled  to  be  the  holder  thereof,  and  to  receive  the  amount 
thereof  from  the  defendant ;  and  that  the  defendant  at  the  time  of  the  commence- 
ment of  the  suit  had  due  notice  of  the  premises.     To  this  replication  the  defendant 
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demurred  ;  and  the  question  was,  whether,  upon  the  facts  stated  iu  the  pleadings,  the 
plaintiff'  was  entitled  to  recover  ;  in  other  words,  whether  the  payee  of  a  negotiable 
bill  of  exchange,  having  lost  it,  can,  on  its  [173]  arriving  at  maturity,  without  its 
production,  maintain  an  action  against  the  acceptor  for  recovery  of  its  amount.  On 
the  part  of  the  defendant,  it  was  contended,  according  to  the  doctrine  laid  down  by 
the  Court  of  King's  Bench  in  Hansard  v.  RoUnson,  that  by  the  custom  of  merchants 
the  holder  of  a  bill  should  present  the  instrument  at  its  maturity  to  the  acceptor, 
demand  payment  of  its  amount,  and  upon  receipt  of  the  money  deliver  up  the  bill ; 
that  the  acceptor  paying  the  bill  has  a  right  to  the  possession  of  the  instrument  for  his 
own  security,  and  as  his  voucher  and  discharge,  pro  tanto,  in  his  account  with  the 
drawer ;  that  to  one  who  should  refuse  or  be  unable  to  deliver  up  the  bill,  the  acceptor 
is  not  bound  to  pay  the  sum  therein  specified.  The  plaintiff',  admitting  the  general 
rule  of  law,  sought  to  except  from  its  operation  cases  in  which  the  plaintiff's  inability 
to  deli^■er  up  the  bill  resulted  from  his  having  lost  it  while  it  remained  payable  to  his 
own  order,  and  cited  Wain  v.  Bailey,  Roll  v.  Watson,  and  Cvnliffe  v.  Whitehead.  The 
first  and  third  of  these  cases,  however,  do  not  appear  to  support  the  alleged  exception. 
The  note  in  Wain  v.  Bailey  was  not  negotiable;  it  was  not  made  payable  to  order,  or 
to  the  bearer,  but  to  the  plaintiflf  only,  who  therefore  alone  could  enforce  the  payment. 
In  Cunliffe  v.  Whitehead,  the  plaintiff"  did  not  shew  in  his  declaration  that  he  was 
indorsee  of  the  bill,  but  the  bailee  from  a  third  person  to  whom  it  had  been  indorsed ; 
and  the  Court  held  that  as  such  mere  bailee  he  had  not  any  right  of  action.  The 
general  rule  is  supported  by  Lord  Eldon's  observations  in  the  case  E.e  parte  Greenway 
(6  Ves.  jun.,  812),  and  the  decisions  in  Fierson  v.  HuhMnson  (2  Camp.  211),  Bevan  v. 
Hill  (2  Camp.  381),  Mayor  v.  Johnson  (3  Camp.  324),  Poole  v.  Smith  (Holt,  N.  P.  C.  144), 
Dangerjield  v.  Wilhy  (4  Esp.  159),  [174]  Davis  v.  Dodd  (4  Taunt.  602),  and  Champion  v. 
Terry  (7  Moore,  130;  3  Brod.  &  Bing.  295).  On  the  other  hand,  Lonrj  v.  Baillie 
(2  Camp.  214,  n.).  Glover  v.  Thomson  (Ryan  &  Moo.  403),  and  Dart  v.  Rinckes  and  Roll  v. 
Watson,  quoted  respectively  by  the  plaintiff''s  counsel  in  Hansard  v.  Robinson,  are 
authorities  in  support  of  the  exception.  But  in  the  discussion  of  Hansard  v.  Robinson, 
all  those  cases  were  brought  before  the  Court  of  King's  Bench  ;  and  that  Court,  after 
taking  time  to  consider,  overruled  such  of  them  as  supported  the  exception,  and 
decided,  as  we  think  properly,  that,  according  to  the  custom  of  merchants,  the  acceptor 
of  a  negotiable  bill  was  not  bound  to  pay  unless  the  party  demanding  payment  pro- 
duced, and  off'ered  to  deliver  up,  the  instrument  itself.  This  decision  governs  the 
present  case.  The  bill  accepted  by  the  defendant  was  negotiable ;  and  the  plaintiff, 
by  reason  of  his  loss  of  it,  being  unable  to  produce  it  to  the  defendant,  cannot  by  the 
law  of  merchants  compel  him  to  pay  the  amount.  As  to  the  third  count,  therefore, 
the  defendant  is  entitled  to  judgment  on  the  demurrer. 
Judgment  for  the  defendant. 


[175]  BERDOEf.  Spittle.  June  7,  1847. — Declaration,  containing  three  counts,  com- 
menced that  "  A.  B.,  by  h  attorney,  complains,  &c.,  who  h  been  summoned ;  " 
2nd  count,  for  work  and  materials  "provided  for  defendant,  at  h  request." 
Breach  in  last  couut,  that  "defendant  ha  not  paid  the  same  :  " — Held,  on  special 
demurrer,  that  first  and  last  counts  were  good  ;  second,  bad. 

[S.  C.  16  L.  J.  Ex.  258.] 

Debt.  The  declaration  commenced  thus  : — •"  Walter  Berdoe,  the  plaintiff  in  this 
suit,  by  John  Thomas  Saunders  h  attorney,  complains  of  George  .Spittle,  who  h 
been  summoTied,"  &c.  The  first  count  was  for  goods  sold  and  delivered.  The  second 
count  stated,  "that  the  defendant  was  indebted  to  the  plaintiff"  in  51.  10s.  4d.,  for  the 
price  and  value  of  work  then  done,  and  materials  for  the  same  provided  by  the  plaintiff 
for  the  defendant,  at  h  request."  The  third  count  was  on  an  account  stated  :  and 
the  general  breach  alleged  therein  was,  "yet  the  defendant  ha  not  paid  the  same  or 
any  part  thereof." 

Special  demurrer,  assigning  for  causes,  that  the  declaration  contained  divers  blanks 
and  void  spaces,  and  that  it  was  not  alleged  in  the  breach  that  the  defendant  had  not 
paid  the  plaintiff",  but  only  that  he  "ha    not"  paid  the  same,  and  the  said  "ha    "  was 
uncertain  and  unintelligible.     Joinder  in  demurrer. 
Ex.  Div.  X.— 3* 
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ILiwkius,  ill  support  of  the  dcimuTor.  The  second  count  is  at  all  events  bad  as  it 
is  not  stated  at  whose  request  the  work  was  done ;  and  the  blanks  render  the  tirst  and 
third  counts  bad,  for  the  reasons  assigned  by  the  special  demurrer  (Com.  Dig.  Pleader 
(C.  U). 

Lush,  contra.  The  last  objection  is  frivolous.  In  Ferguson  v.  Mitchell  (4  Dowl. 
P.  C.  513;  S.  C.  2  C.  M.  &  K.  687),  Parke,  B.,  says,  "The  recital  of  the  writ  in  the 
commencement  of  a  declaration  in  debt  was  held  by  the  Court  of  King's  Bench,  in 
Lord  V.  Houdonn  (11  East,  62),  to  be  surplusage,  and  that  the  words  'of  a  plea  that 
the  [176]  defendant  render,'  &e.,  might  be  rejected  as  surplusage ;  and  that  was  decided 
on  special  demurrer." 

The  second  count  is  good.  It  is  not  necessary  to  state  a  request,  where  it  is  alleged 
that  the  work  and  labour  were  done  by  the  plaintiff  for  the  defendant.  [Kolfe,  B.  It 
is  not  necessary  in  the  case  of  money  lent,  but  here  the  work  might  have  been  done  at 
the  request  of  a  third  party.]  Then  the  defendant  would  not  be  indebted  to  the 
plaintiff.  The  Court  should  hold  that  h  means  hi.s,  by  reasonable  intendment.  The 
other  counts  are  clearly  good,  and  the  demurrer  is  not  confined  to  the  second  count, 
but  is  to  the  whole  declaration. 

Per  Curiam. (fi)  There  must  be  judgment  for  the  plaintiff  on  the  first  and  last 
counts,  and  for  the  defendant  on  the  second. 

Judgment  accordingly. 


[177]      SiDEBOTTOM  V.  ThE   COMMISSIONERS   OF   THE   GlOSSOP    RESERVOIRS.      JunC  2, 

1847. — Trespass  for  breaking  and  entering  plaintiff's  mill,  and  taking  his  goods. 
Plea,  under  1  Vict.  c.  Ixxix.,  (local),  that  defendants,  as  commissioners  under  the 
act,  completed  one  of  three  reservoirs  mentioned  therein  ;  that  plaintiff's  mill 
was  benefited  by  the  supply  of  water  therefrom  ;  that  a  certain  rate  was  made, 
and  that  the  trespass  was  committed  and  the  goods  were  taken  as  a  distress  for 
non-payment  of  the  rate.  Keplication,  that  only  one  reservoir  had  been  com- 
pleted. The  act  was  for  making  and  maintaining  reservoirs  upon  the  tributary 
streams  of  the  river  Etherow,  otherwise  the  Mersey,  in  the  parish  of  Glossop, 
in  the  county  of  Derby,  for  more  effectually  and  regularly  supplying  with 
water  the  mills,  manufactories,  and  works  on  the  said  tributary  streams  and 
rivers.  The  preamble  of  the  act  recites  that  certain  manufacturing  trades 
were  extensivel}'  carried  on  along  the  tributary  streams  of  the  river  Etherow, 
otherwise  the  Mersey,  and  along  the  said  river,  and  that  great  inconvenience 
was  felt  by  persons  engaged  in  those  trades  from  the  supply  of  water  being 
inadequate  to  propel  the  machinery  of  their  mills,  &c.,  situated  thereon  ;  and 
that  such  inconvenience  would  be  greatly  removed  by  the  construction  of  proper 
reservoirs  for  creating  a  regular  supply  :  and  that  there  were  three  eligible 
situations  for  such  reservoirs  in  three  narrow  valleys  in  the  township  of 
Glossop,  AVhitfield,  Simmondley,  and  Chunal,  in  the  parish  of  Glossop,  through 
which  the  said  tributary  streams,  called  &c.,  run,  by  which  the  mills,  &c.,  might 
be  regularly  supplied  with  water ;  and  that  it  would  be  of  great  advantage  to 
the  occupiers  of  the  mills,  &c.,  and  of  the  lands  adjoining,  and  to  the  public, 
if  the  object  were  accomplished.  The  style  of  the  corporation  to  be  "The 
Commissioners  of  the  Glossop  Keservoirs."  By  s.  18,  the  persons  qualified  to 
vote  at  meetings  are  the  occupiers  rated,  or  who  would  be  liable  to  be  rated, 
if  the  reservoirs  to  be  made  were  then  actually  made  and  in  use.  By  s.  33, 
the  commissioners  are  empowered  to  levy  rates  yearly,  or  half  yearly,  upon  all 
persons  who  shall  occupy  any  part  of  the  said  tributary  streams  or  river 
Etherow,  and  the  falls,  within  certain  limits,  in  certain  proportions.  By  s.  34, 
separate  rates  are  to  be  levied  for  each  reservoir,  and  separate  accounts  to  be 
kept.  By  s.  39,  the  commissioners  are  to  appoint  persons  to  survey  and  ascertain 
the  height  of  falls,  and  degree  of  benefit  derived  by  the  said  mills,  &c.  S.  38 
enacts,  that  "  no  rate  shall  be  levied  or  assessed  under  the  provisions  hereinbefore 
contained  until  the  said  reservoirs  shall  be  actually  made  and  in  use,  and  water 
supplied  therefrom :— Held,  that  the   completion  of   one  reservoir  entitled  the 

(a)  Pollock,  C.  B.,  Alderson,  B.,  Kolfe,  B.,  and  Piatt,  B. 


1  EX.  178.  SIDEBOTTOM    V.  COMMRS.  OF   GLOSSOP    RESERVOIRS  75 

commissioners  to  levy  a  rate  ou  the  per.5ons  actually  benefited  by  it ;  and  there- 
fore that  the  plea  was  good. 

[Affirmed  p.  611,  post.] 

Trespass  for  breaking  and  entering  the  plaintiff's  cotton  mill,  situated  at  Broad- 
bottom,  in  the  parish  of  Mottram  in  Longdendale,  in  the  county  of  Chester,  and  seizing 
therein  certain  goods  of  the  plaintiff,  &c. 

The  defendants  justified  under  stat.  1  Vict.  c.  Ixxix.,  which  is  "  An  Act  for  making 
and  maintaining  Eeservoirs  upon  the  tributary  Streams  of  the  River  Etherow,  other- 
wise the  Mersey,  in  the  parish  of  Glossop,  in  the  county  of  Derby,  for  more  effectually 
and  regularly  supplying  with  Water  the  Mills,  Manufactories,  and  Works  ou  the  said 
tributary  Streams  and  River." 

The  plea  stated,  that  the  defendants  were  commissioners  for  carrying  the  act  into 
effect,  and  that  they  completed  one  reservoir,  nameh^,  the  Hurst  reservoir,  upon  the 
upper  part  of  one  of  the  tributary  streams  of  the  river  Etherow  ;  [178]  that  they 
constructed  the  necessary  woi'ks  as  required  by  the  act :  that  "  the  said  reservoir  and 
the  said  works  connected  therewith  were  used  by  the  defendants,  as  such  commis- 
sioners as  aforesaid,  for  the  providing  a  more  regular  supply  of  water  in  the  said 
tributary  stream  and  the  said  river  Etherow,  and  a  more  regular  supply  of  water  was 
during  all  that  time  provided  in  the  same  from  the  said  reservoir  of  Hurst,  and  to  the 
plaintift''s  mill;"  that  the  defendants,  as  such  commissioners,  appointed  one  T.  G.  as 
inspector  and  surveyor,  to  inspect  and  survey  the  whole  of  the  streams,  &c.,  the  supply 
of  water  in  which  might  be  regulated  and  affected  by  the  Hurst  reservoir,  to  measure 
and  ascertain  the  height  of  the  falls  existing  therein  respectively,  &c. ;  and  that  the 
said  T.  G.  was  to  I'eport  to  the  defendants  the  amount  of  the  falls,  and  to  ascertain 
and  determine  the  relative  degree  or  proportion  of  the  benefit  which  such  mills,  &c., 
then  received."  The  plea  then  proceeded  to  state,  that,  T.  G.  having  made  his  report 
of  the  benefit  derived  by  the  plaintiff  by  reason  of  the  fall  of  water,  an  assessment 
was  made,  and  a  rate ;  and  that  the  plaintiff  was  rated  to  pay  a  certain  sum  of  money 
for  the  expenses  of  this  reservoir.  The  plea  contained  various  allegations,  in  order  to 
satisfy  the  conditions  of  the  act  of  Parliament,  and  concluded  by  alleging  th3,t  the 
defendants  entered  the  mill  and  took  the  goods  as  a  distress  for  non-payment  of 
the  rate. 

Replication,  that  at  the  time  of  making  and  levying  the  said  rate  in  the  plea 
mentioned,  the  said  reservoirs  in  the  said  act  mentioned  were  not  actually  made  nor 
in  use,  nor  was  water  supplied  therefrom ;  and  at  the  said  time  of  making  and  levying 
the  said  rate,  one  only  of  such  reservoirs  was  actually  made  and  in  use,  and  water 
supplied  therefrom.     Verification. 

General  demurrer,  and  joinder. 

The  defendants'  point  was,  that  the  replication  attempts  to  raise  an  immaterial 
issue,  and  that  it  is  quite  sufficient  [179]  that  the  said  one  reservoir  was  made,  under 
the  circumstances  and  in  the  manner  set  forth  in  the  plea. 

The  plaintift"s  points  were,  that,  under  the  38th  section  of  the  act,  under  the 
authority  of  which  the  rate  in  question  purports  to  have  been  made,  it  is  a  condition 
precedent  to  the  levying  or  assessing  of  any  rate,  that  all  the  three  reservoirs  mentioned 
in  the  said  act  should  have  been  actually  made  and  in  use,  and  water  be  supplied 
therefrom,  and  that  the  matter  alleged  in  the  replication  is  consequently  material ; 
and  also  that  the  plea  is  insufficient,  for  want  of  an  express  allegation  that  the 
reservoirs  were  actually  made  and  in  use  before  and  at  the  time  when  the  rate  was 
levied  and  assessed. (a) 

(a)  The  following  sections  of  this  act  are  alone  material  to  the  present  case : — 
Sect.  1.  The  preamble  recites,  that  "Whereas  the  spinning  and  manufacturing  of 
cotton,  the  process  of  calico  printing,  and  other  manufacturing  trades,  are  extensively 
carried  on  along  the  course  of  the  tributary  streams  of  the  river  Etherow,  otherwise 
the  Mersey,  and  of  the  said  river :  and  whereas  great  inconvenience  is  felt  by  persons 
engaged  in  such  trades  from  the  supply  of  the  water  in  the  said  tributary  streams  and 
river  at  certain  seasons  of  the  year  being  inadequate  to  the  propelling  of  the  machinery 
in  the  mills,  manufactories,  and  works  thereon  ;  and  whereas  it  appears  that  such 
inconvenience  would  be  greatly  relieved,  if  not  wholly  removed,  by  the  construction 
of  proper  reservoirs  for  the  impounding  of  water  therein  in  times  of  flood  and  rainy 
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[180]  Watsou  (with  whom  was  Hoggins)  iu  suppott  of  the  demurrer.  The 
question  which  is  raised  on  the  demurrer  [181]  to  the  replication  arises  also  on  the 
plea.  It  is  simply,  whether  or  not  the  commissioners,  upon  the  completion  of  [182] 
one  reservoir  only,  are  entitled  to  make  a  rate,  the  plaiiitirt'  having  derived  benefit 
from  the  supply  of  water  [183]  which  the  reservoir  had  afforded  to  his  mill.     It  is 

seasons,  and  delivering  the  same  out  in  a  regular  diurnal  supply  for  the  use  of  the 
mills,  manufactoiies,  and  works  upon  the  said  tributary  streams  and  river,  and  that 
there  aie  eligible  situations  for  the  formation  of  such  leservoirs  in  three  narrow 
valleys  in  the  townships  of  Glossop,  Whitfield,  Simraondley,  and  Ghunal,  in  the  parish 
of  Glossop  aforesaid,  through  which  the  said  tributary  streams  called  Shelf  Brook, 
Hurst  Brook,  and  Chunal  Brook,  run,  and  which,  by  short  embankments,  may  be 
made  capable  of  containing  and  delivering  a  regular  supply  of  water  for  the  use  of  the 
said  mills,  manufactories,  and  works ;  and  whereas  it  would  be  of  great  benefit  and 
advantage  to  the  owners  and  occupiers  of  the  several  mills,  manufactories,  and  works 
on  the  said  tiibutary  streams  and  river,  to  the  occupiers  of  the  lands  adjoining  thereto, 
and  to  the  public  at  large,  if  the  said  objects  were  accomplished."  Certain  com- 
missioners were  then  named,  the  name  of  the  body  corporate  to  be,  "  The  Commissioners 
of  the  Glossop  Reservoirs." 

Sect.  2  enacts,  "  That  in  case  any  commissioner  hereby  appointed,  or  hereafter  to 
be  appointed,  under  or  by  virtue  of  this  act,  shall  die,  or  desire  to  Ije  discharged,  or 
refuse  or  decline  or  become  incapable  to  act  as  a  commissioner  under  this  act,  then  and 
in  every  such  case  a  new  commissioner  shall  be  elected  in  his  room  at  an  annual,  extra- 
ordinary, or  adjourned  general  meeting  of  the  occupiers  of  the  said  tributary  stieams 
and  river,  and  of  the  falls  to  be  supplied  with  water  therefrom,  to  be  constituted  and 
convened  in  manner  hereinafter  mentioned  ;  and  every  such  new  commissioner  shall 
have  the  like  powers  and  authorities  in  all  respects  to  act  as  a  commissioner  in  the 
execution  of  this  act  as  if  he  had  been  originally  appointed  a  commissioner  in  and  by 
this  act ;  but  none  of  the  powers  hereby  given  to  the  said  commissioners  shall  be 
suspended  or  aff'ected  by  reason  of  any  vacancy  which  may  occur  as  aforesaid  not 
having  been  tilled  up.  Provided  always,  that  at  least  one  half  of  the  number  of  the 
commissioners  for  the  time  being  shall  be  owners  in  their  own  right,  or  in  right  of 
their  wives  respectively,  of  some  part  or  parts  of  the  said  tributary  streams  or  river, 
or  the  falls  supplied  therefrom  respectively." 

Sect.  10  enacts,  "That  the  said  commissioners  shall  and  they  are  hereby  required 
to  order  and  direct  proper  books  to  be  provided  and  kept  by  their  clerk  for  the  time 
being,  in  which  books  such  clerk  shall  enter,  or  cause  to  be  entered,  true  and  regular 
accounts  of  all  sums  of  money  received,  paid,  laid  out,  and  expended  for  such  com- 
missioners in  the  execution  and  by  virtue  of  this  act,  and  of  the  several  articles,  matters, 
and  things  for  which  sums  of  money  shall  have  been  disbursed,  laid  out,  and  paid  ; 
and  such  books  shall  at  all  times  be  open,  without  fee  or  reward,  to  the  inspection  of 
every  person  who  shall  for  the  time  being  be  a  commissioner  under  this  act,  and  of 
every  such  occupier  of  the  said  tributary  streams,  river,  or  falls,  as  under  the  provisions 
hereinafter  contained  shall  for  the  time  being  be  liable  to  be  assessed  to  the  rates 
hereinafter  authorised  to  be  imiiosed,  or  would  be  so  liable  if  the  said  reservoirs  hereby 
authorised  to  be  made  were  then  actually  in  use,  and  of  every  mortgagee  of  the  said 
rates  ;  and  every  such  commissioner,  occupier,  and  mortgagee  shall  or  may  take  copies 
of  or  extracts  from  the  said  books,  or  any  part  thereof,  without  paying  anything  for 
the  same  ;  and  in  case  the  said  clerk  shall  refuse  to  permit,  or  shall  not  permit  any 
such  commissioner,  occupier,  or  mortgagee  to  inspect  any  such  books,  or  take  such 
copies  or  extracts  as  aforesaid,  such  clerk  shall  forfeit  and  pay  any  sum  of  money  not 
exceeding  five  pounds,  to  be  levied  or  applied  in  the  same  manner  as  other  penalties 
are  hereinafter  directed  to  be  levied  and  applied." 

Sect.  13  enacts,  "That,  once  at  least  in  every  year,  the  said  commissioners  shall 
and  they  are  hereby  required  to  make  a  just  and  true  statement  and  account  of  all 
sums  of  money  by  them  received  and  expended  in  the  execution  of  this  act,  and  shall 
cause  a  competent  number  of  copies  of  every  such  statement  or  account  to  be  printed, 
and  one  of  such  copies  to  be  laid  before  the  annual  general  meeting  of  the  occupiers 
of  the  same  tributary  streams,  rivers,  and  falls,  and  also  one  of  such  pi'inted  copies 
to  be  sent  by  the  post  at  least  fourteen  days  before  the  time  appointed  for  the  hold- 
ing of   such  annual   general   meeting,  to  every  occupier  who    under  the   provisions 
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submitted,  on  the  part  of  the  defendants,  that,  according  to  [184]  the  reasonable  con- 
struction of  this  act  of  Parliament,  the  completion  of  one  reservoir,  where  benefit  is 
derived  from  [185]  it,  will  entitle  the  commissioners  to  make  a  rate  ;  and  it  is  not  a 
condition  precedent  to  the  making  of  the  rate  that  [186]  all  the  reservoir  should  be 
completed.     The  question  turns  on  the  construction  to  be  put  on  the  43Sth  section,  as 

hereinafter  contained  shall  be  qualified  to  attend  and  vote  at  such  annual  general 
meeting." 

Sect.  IS  enacts,  "That  the  only  persons  who  shall  be  entitled  to  attend  and  vote 
at  the  said  annual,  extraordinary,  and  adjourned  general  meetings  of  occupiers  shall 
be  the  persons  who,  under  the  provisions  hereinafter  contained,  shall  for  the  time 
being  be  liable  to  be  assessed  to  the  rate  hereinafter  authorised  to  be  imposed,  or  would 
be  so  liable  if  the  reservoirs  hereby  authorised  to  be  made  were  then  actually  made 
and  in  use." 

Sect.  1 9  enacts,  "  That,  after  the  said  reservoirs  hereby  authorised  to  be  made  shall 
be  actually  in  use,  no  person  shall  be  entitled  to  attend  and  vote  at  the  said  annual, 
extraoi'dinary,  and  adjourned  general  meetings  of  occupiers,  unless  he  shall  have  actually 
paid  and  satisfied  all  the  rates,  if  any,  which  shall  for  the  time  being  have  been 
assessed  upon  him  under  or  by  virtue  of  this  act,  if  payment  thereof  shall  have  been 
demanded  of  him  by  the  collector  or  other  person  authorised  by  the  said  commissioners 
to  demand  and  receive  the  same." 

Sect.  31  enacts,  "  That  the  said  commissioners  may  and  they  are  hereby  authorised 
and  empoweied,  upon  the  site  of  any  messuages  or  tenements,  or  upon  any  lands  or 
hereditaments  which  shall  have  been  purchased  and  paid  for  by  them  under  the 
authoi'ity  of  this  act,  by  themselves,  their  deputies,  agents,  officers,  workmen,  and 
servants,  to  make,  complete,  and  maintain,  upon  the  upper  part  of  the  said  tributary 
streams  called  the  Shelf  Brook,  the  Hurst  Brook,  and  the  Chunal  Brook,  three  com- 
petent and  sufficient  reservoirs,  to  be  called  the  Shelf  Reservoir,  the  Hurst  Reservoir, 
and  the  Chunal  Reservoir,  with  proper  roads  and  approaches  to  and  from  the  same, 
for  the  purpose  of  providing  a  more  regular  supply  of  water  in  the  aforesaid  tributary 
streams  and  river,  and  to  construct  proper  and  substantial  embankments,  and  also  to 
supply  the  said  reservoirs  with  water  by  means  of  the  said  tributary  streams ;  and 
also  to  make,  form,  erect,  and  construct,  in,  upon,  or  near  the  said  reservoirs,  such 
flood  gates,  spill  waters,  weirs,  dams,  banks,  embankments,  drains,  sluices,  and  other 
woiks,  as  the  said  commissioners  shall  think  necessary  for  providing  and  securing  a 
regular  supply  of  water  in  the  said  tributary  streams  and  river,  and  for  allowing  the 
escape  of  the  waters,  and  for  the  security,  repaii',  and  maintenance  of  the  said  reservoirs 
and  other  works  ;  and  also  to  erect  and  build,  in  some  convenient  situations  near  the 
said  reservoirs  and  other  works,  and  at  all  times  thereafter  to  keep  in  good  repair,  a 
house  or  houses  and  other  necessary  buildings  for  the  habitation  of  a  person  or  persons 
to  be  from  time  to  time  appointed  by  the  said  commissioners  as  superintendent  or 
superintendents  to  the  said  reservoirs  and  other  works,  and  such  person  so  to  be 
appointed  shall  always  be  resident  close  to  the  said  reservoirs  and  other  works,  and 
shall  have  full  power  and  authority  (subject  nevertheless  to  the  conti'ol  of  the  said 
commissioners)  to  superintend  and  regulate  the  supply  of  water  in  the  said  streams 
and  river,  and  by  means  of  the  said  reservoirs,  flood  gates,  and  other  works,  to  keep 
up  and  maintain  a  uniform  supply  of  water  for  the  said  streams  and  river." 

By  sect.  33,  "  in  order  to  raise  money  for  cairying  the  several  purposes  of  this 
act  into  execution,"  it  is  enacted,  "  That  one  or  more  rate  or  rates  shall  be  made,  levied, 
or  assessed  by  the  said  commissioners  at  yearly  or  half  yearly  periods,  if  they  shall 
think  necessary,  upon  all  persons  who  shall  occupy  as  hereinafter  mentioned  any  part 
of  the  said  tributary  streams,  between  their  exit  from  the  said  intended  reservoirs  and 
their  junction  with  the  said  river  called  the  Etherow,  otherwise  the  Mersey,  or  shall 
occupy  as  hereinafter  mentioned  any  part  of  the  said  river  called  the  Etherow  other- 
wise the  Mersey  between  the  place  of  its  junction  with  the  said  tributary  streams  as 
aforesaid  and  its  junction  with  a  certain  river  called  the  Goyt,  or  shall  occupy  as  here- 
inafter mentioned  any  part  of  the  said  river  called  the  Etherow  otherwise  the  Mersey 
between  the  place  of  its  junction  with  the  said  river  Goyt  and  its  junction  with  another 
certain  river  called  the  Tame  at  or  near  the  Borough  town  of  Stockport  in  the  county 
palatine  of  Chester,  or  .shall  occupy  as  hereinafter  mentioned  any  fall  which  shall  be 
supplied  with  water  from  the  said  tributary  streams  and  river,  or  any  of  them     but 
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teken  in  connection  with  the  other  parts  of  the  act.  By  that  section  it  is  provided 
that  "  no  rate  shall  be  levied  or  assessed  under  the  provisions  hei'einbefore  contained, 
until  the  said  reservoirs  shall  be  actually  made  and  in  use,  and  water  supplied  there- 
from." By  the  34th  section,  separate  rates  are  to  be  made  for  each  reservoir,  and 
separate  accounts  to  be  kept.     The  39th  section    empowers  the  commissioners   to 

which  said  rates  shall  nevertheless  be  made,  levied,  and  assessed  upon  the  said  persons 
now  occupying  as  aforesaid  or  hereafter  to  occupy  any  fall  of  water  upon  the  said 
tributary  streams  and  river  in  the  manner  and  according  to  the  proportion.s  following  ; 
(that  is  to  say,)  a  full  rate  upon  all  such  persons  now  occupying  or  hereafter  to  occupy 
any  fall  upon  the  said  tributary  streams;  and  upon  all  persons  now  occupying  or  here- 
after to  occupy  any  fall  upon  the  said  river  Ethei'ow  or  Mersey,  fi'om  its  junction  with 
the  said  tributary  sti'eams  to  its  junction  with  the  said  Goyt,  two  thirds  of  a  full  rate  ; 
and  upon  all  persons  now  occupying  or  hereafter  to  occupy  any  fall  upon  the  said  river 
Mersey  or  Etherow,  between  its  junction  with  the  river  Goyt  and  the  said  river  Tame 
at  or  near  the  borough  town  of  Stockport  aforesaid,  one  fourth  of  a  full  rate." 

By  s.  34  it  is  provided,  "That  separate  rates  in  the  proportions  hereinbefore 
mentioned  shall  be  made,  levied,  and  a.ssessed  by  the  said  commissioners  for  or  in 
respect  of  the  said  reservoirs  hereby  authorised  to  be  made  ;  and  separate  and  distinct 
accounts  shall  be  kept  of  all  monies  secured,  paid  out,  and  expended  by  the  said 
commissioners  on  account  of  each  of  the  said  reservoirs ;  and  the  said  rates  so  made, 
levied,  and  assessed  shall  be  applied  towaids  or  on  account  of  the  expenses  attending 
the  resei'voir,  for  or  in  respect  of  which  such  rates  are  or  shall  become  payable." 

By  s.  37  it  is  provided,  "  That  no  rate  or  rates  to  be  levied  or  assessed  as  aforesaid 
shall  exceed  in  any  one  year  the  sum  of  fiftj'  shillings  for  every  foot  of  fall  hereby 
made  liable  to  be  rated  as  aforesaid,  except  when  necessary  to  provide  for  the  interest 
of  any  sum  or  sums  of  money  which  may  be  borrowed  for  any  damages  arising  from 
the  breaking  down  of  the  said  embankments  as  hei'einafter  mentioned  :  provided 
also,  that  in  case  any  part  of  the  said  tributary  streams  or  river  or  fall  thereof,  or  any 
water  derived  therefrom,  shall  during  any  part  of  the  year  be  so  employed  oi'  applied 
as  to  become  liable  to  be  assessed  to  the  rates  hereby  authorised  to  be  imposed,  then 
and  in  every  such  case  the  same  shall  continue  liable  to  be  assessed  as  aforesaid  during 
the  whole  of  the  then  current  year,  such  year  commencing  on  the  first  day  of  August 
and  ending  on  the  thirty-first  day  of  July,  it  not  being  intended  that  any  allowance 
should  be  made  for  the  preceding  or  subsequent  fraction  of  a  year  during  which  the 
same  shall  not  be  emplo^'cd  or  applied  as  aforesaid." 

By  s.  38  it  is  provided,  "  That  no  rate  shall  be  levied  or  assessed  under  the  pro- 
visions hereinbefore  contained,  until  the  said  reservoirs  shall  be  actually  made  and  in 
use,  and  water  supplied  therefrom." 

Sect.  39  enacts,  "  That  the  said  commissioners  shall  at  their  first  meeting,  or  as 
soon  after  as  conveniently  may  be,  and  also  after  the  reservoirs  or  embankments,  or 
any  of  them,  or  any  part  thereof  respectively,  shall  be  begun  or  completed,  so  often 
as  circumstances  may  render  it  necessary,  from  time  to  time,  and  they  are  hei'eby 
authorised  and  required,  to  appoint  some  person  or  persons,  not  being  owner  or  owners 
or  occupier  or  occupiers  of  any  mill  or  works  liable  to  be  rated  or  assessed  hy  virtue 
of  this  act,  as  inspector  or  inspectors,  surveyor  or  surveyors,  to  inspect  and  survey 
the  whole  or  any  part  of  the  said  several  streams,  rivulets  or  brooks,  and  rivers,  and 
to  measure  and  ascertain  the  height  of  the  falls  existing  thereon  respectively,  and  to 
determine  the  levels  of  the  said  several  streams,  rivulets  or  brooks,  and  rivers  or  falls 
respectively,  and  to  inquire  into  and  ascertain,  and  (according  to  the  number,  power, 
or  capacity  of  any  engines,  wheels,  or  machinery  of  the  mills,  factories,  and  premises 
using  the  water  or  any  such  falls,  streams,  rivulets,  brooks,  and  I'ivers)  to  determine 
the  relative  degree  or  proportions  of  the  benefit  and  advantage  which  such  mills, 
factories,  and  premises  receive  or  shall  at  any  time  hereafter  receive  therefrom  or 
thereby,  and  also  to  ascertain  and  determine,  in  cases  where  two  or  more  mills 
occupied  by  different  persons  or  parties  are  or  shall  be  situate  on  one  or  the  same  fall, 
the  relative  value  of  the  benefit  received  by  such  concurrent  occupiers,  to  the  end 
that  the  said  commissionei'S  may,  from  the  report  of  such  inspector  or  inspectors,  or 
surveyor  or  surveyoi's,  be  the  better  enabled  fairly  and  equitalily  to  make  and  assess 
the  said  rates  or  assessments  in  proportion  to  the  height  of  such  falls  respectively,  and 
to  the  degree  or  proportion  of  benefit  and  advantage  which  is  or  shall  at  any  time 
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.appoint  persons  to  survey  and  ascertain  the  height  of  falls,  and  the  degree  of  benefit 
received  by  the  different  occupiers  of  mills.  It  is  surely  not  necessary  that  all  the 
works  should  have  been  completed  before  the  inspector  or  surveyor  can  be  appointed 
to  ascertain  the  benefit  derived  by  the  mills.  It  must  be  after  the  reservoirs,  or  any 
of  them,  shall  have  been  completed.  There  are  many  other  clauses  of  the  act  which 
lead  to  the  same  inference.     He  was  then  stopped  by  the  Court. 

Welsby,  contrii.  The  general  scope  of  this  act  of  Parliament  requires  the  38th 
section  to  be  construed  according  to  the  meaning  which  its  words  naturally  and 
grammatically  import.  It  is  therefore  contended,  that  the  commis.sioners  have  no  power 
to  make  any  rate  until  all  the  reservoirs  shall  have  been  completed.  The  38th  section, 
unless  it  be  limited  or  qualified  by  some  other  clauses  of  the  act,  plainly  provides 
against  the  imposing  of  any  rate  until  all  the  works  [187]  contemplated  by  the  act 

hereafter  actually  be  received  by  the  occupiers  of  such  respective  mills,  factories,  and 
premises,  from  the  use  of  such  waters  or  any  of  them ;  and  for  such  purposes  it  shall 
be  lawful  for  such  inspectors,  surveyors,  and  assistants  from  time  to  time  to  enter 
into  and  upon  the  lands  and  works  adjoining  or  near  the  said  streams,  rivulets  or 
brooks,  and  rivers  respectively." 

Sect.  46  enacts,  "  That  the  sums  of  money  to  be  rated,  assessed,  and  imposed, 
raised,  levied,  and  received  by  the  said  commissioners,  by  virtue  of  this  act,  shall  be 
applied,  in  the  first  place,  in  payment  of  all  the  costs,  charges,  and  expenses  attend- 
ing and  incident  to  the  applying  for  and  passing  of  this  act,  and  in  the  next  place  in 
paying  from  time  to  time  the  interest  of  the  principal  money  to  be  borrowed  by  the 
said  commissioners,  in  virtue  of  the  powers  hereinafter  contained,  and  in  carrying  into 
execution  the  several  purposes  of  this  act,  and  the  residue  thereof  shall  from  time  to 
time  be  applied  in  paying  oft'  the  principal  money  so  to  be  borrowed  by  the  said 
commissioners." 

By  sect.  47,  "for  the  more  speedily  raising  money  for  carrying  the  purposes  of 
this  act  into  execution,"  it  is  enacted,  "  That  it  shall  be  lawful  for  the  said  com- 
missioners from  time  to  time  to  borrow  and  take  up  at  interest  upon  the  credit  of  the 
rates  to  be  raised  and  levied  by  them  by  virtue  of  this  act,  in  such  manner  as  they 
shall  think  proper,  any  sum  or  sums  of  money  which  they  shall  think  necessary  to  be 
borrowed,  not  exceeding  in  the  whole  the  sum  of  15,0001.,  to  be  applied  in  or  towards 
making  or  maintaining  the  said  intended  reservoirs  and  works,  and  for  the  general 
25urposes  of  this  act ;  and  the  said  commissioners  are  hereby  empowered  from  time  to 
time  to  sign  by  way  of  mortgage  the  said  rates  to  be  laised  and  levied  by  them  under  or 
by  virtue  of  this  act,  or  any  part  or  proportion,  parts  or  proportions  thereof,  as  a  security  to 
any  person  or  persons  who  shall  advance  such  sum  or  sums  of  money,  or  to  his  or  their 
trustee  or  trustees,  and  his  or  their  respective  executors,  administrators,  and  assigns,  for 
the  principal  sum  so  to  be  advanced,  with  such  lawful  interest  for  the  same  as  shall  be 
agreed  upon  in  that  behalf ;  and  every  such  mortgage  shall  be  made  by  deed  in  writ- 
ing under  the  common  seal  of  the  said  commissioners  duly  stamped,  in  which  the  con- 
sideration for  such  mortgage  shall  be  truly  specified,  and  the  same  may  be  in  the 
form  or  to  the  eftect  following,"  &c. 

By  s.  72,  after  reciting  "  that  the  said  reservoirs,  embankments,  conduits,  and 
other  works  may  be  more  safely  and  securely  made  and  completed  if  the  works 
hereby  authorised  to  be  cai'ried  into  execution  are  done  at  intervals  of  time,  so  as  to 
enable  the  said  embankments  and  other  works  to  settle  and  become  firm  and  solid :  " 
and  that  "  it  has  been  estimated  that  the  same  works  may  be  safely  and  securely 
completed  within  the  space  of  ten  years,"  it  is  enacted,  "  That  if  the  said  reservoirs, 
embankments,  conduits,  and  other  works  hereinbefore  described,  and  intended  to  be 
carried  into  effect  under  the  authority  of  this  act,  shall  not  have  been  completed 
within  the  space  of  ten  years  from  the  passing  of  this  act,  then  and  from  thenceforth 
all  the  powers  and  authorities  given  by  this  act  shall  cease  and  determine  as  to  all 
such  and  so  much  of  such  works  as  shall  not  have  been  completed  within  such  time, 
but  without  prejudice  to  all  or  any  of  the  rights,  powers,  and  privileges  as  to  such 
and  so  much  of  the  said  works  as  shall  have  been  completed  within  such  time,  and 
also  saving  all  such  matters  and  things  as  shall  have  been  transacted,  and  such  con- 
tracts and  agreements  as  shall  have  been  made,  in  pursuance  of  the  powers  herein 
contained,  and  so  that  the  said  commissioners  be  not  discharged  from  any  liability  or 
obligation  to  an}'  person  arising  out  of  the  provisions  herein  contained." 
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shall  have  been  completed.  [Rolfe,  B.  There  are  many  eases  where  from  the  context 
the  word  "respectively"  must  of  necessity  be  implied.]  By  the  Sith  section,  the 
commissioners  have  power  to  impose  rates  in  respect  of  each  reservoir ;  but  that  may 
be  after  all  are  completed  ;  and  the  -SSth  section  would  be  nugatory,  if  it  did  not 
impose  a  further  limitation  on  the  commissioners.  [Piatt,  B.  By  your  construction 
of  the  clause,  the  word  "all"  must  be  imported  into  it.]  Not  so;  the  term  "the  said 
reservoirs "  grammatical!}'  means  the  three  reservoirs  to  be  made  under  the  act  of 
Parliament.  If  the  other  construction  had  been  intended,  the  words  would  have 
been  "until  any  of  the  said  reservoirs."  The  title  of  the  act  shews  that  one  general 
scheme  alone  for  making  three  reservoirs,  for  the  general  benefit  of  an  entire  district, 
was  contemplated.  [Alderson,  B.  The  38th  section  states  that  no  rate  shall  be 
levied  or  assessed  under  the  provisions  hereinbefore  contained  ;  by  the  33rd  section, 
the  rate  is  to  be  levied  on  all  persons.]  If  the  parties  ai'e  I'ateable  upon  the  completion 
of  one  reservoir,  they  will  have  to  incur  the  expenses  of  the  woi'ks,  although  many 
of  them  may  have  I'cceived  no  benefit.  [Alderson,  B.  The  39th  section  provides  for 
them,  and  explains  the  33rd.  Pollock,  C.  B.  According  to  your  construction  of  the 
act,  if  the  ten  years  limited  by  the  72nd  section  have  elapsed,  and  only  one  or  two  of 
the  reservoirs  are  then  completed,  the  parties  who  have  advanced  money  on  the 
security  of  the  rates  have  all  lost  their  security.]  The  act  gives  a  long  period,  which 
the  legislature  contemplates  will  be  "  safely  "  sufficient  for  the  construction  of  all  the 
works  ;  the  parties  advance  their  money  on  the  faith  of  that,  and  cannot  complain  of 
their  own  bargain.  [Alderson,  B.  By  the  18th  section,  two  classes  of  persons  are 
made  by  the  legislature  ;  the  position  now  contended  for  only  contemplates  one.]  It 
is  one  large  and  combined  scheme,  and  it  is  submitted  that  no  rate  can  be  levied  until 
all  the  reservoirs  are  completed. 

[188]  Alderson,  B.  I  should  agree  with  the  proposition  contended  for  on  the 
part  of  the  plaintiff',  if  the  rates  were  general,  but  I  think  they  are  separate.  I  there- 
fore am  of  opinion  that  the  rate  is  properly  levied  on  the  completion  of  one  reservoir, 
and  that  the  defendants  are  entitled  to  judgment. 

KoLFE,  B.  I  am  of  the  same  opinion.  I  think  that  each  separate  class  of  works 
benefits  a  particular  class  of  individuals,  and  that  the  rate  was  properly  made  upon 
the  completion  of  one  reservoir. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendants. 


[189]    Vacation  Sittings  after  Trinity  Term. 

GooDE  AND  Another  v.  Burton.  July  23,  1847.— A  vendor  of  land,  who  has  con- 
veyed the  legal  estate  to  the  vendee,  has  no  lien  on  the  title-deeds  for  the  unpaid 
purchase-money. 

[S.  C.  16  L.  J.  Ex.  309 ;  II  Jur.  8-51.     Referred  to,  Stanley  Coal  Company  v.  Denton, 

[190G]  2  K.  B.  87.5.] 

Detinue  for  deeds,  described  in  the  declaration  as  indentures  of  lease  and  release 
of  certain  hereditaments. 

Plea,  that  the  said  deeds  were  and  are  certain  title-deeds  of  and  exclusively  relating 
to  certain  lands,  hereditaments,  and  premises  of  the  defendant,  in  the  same  indentures 
respectively  particularly  mentioned  and  described,  and  which  said  lands,  heredita- 
ments, and  premises,  before  the  alleged  detention  in  the  declaration  mentioned,  it  was 
agreed  by  and  between  the  defendant  and  the  plaintitfs  should  be  sold,  transferred, 
and  conveyed  by  the  defendant  to  the  plaintiffs,  and  by  them  purchased  of  and  from 
the  defendant,  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  £1000,  and  which 
lands,  hereditaments,  and  premises  were  accordingly,  before  the  happening  or  accruing 
of  the  cause  of  action  in  the  declaration  mentioned,  sold  by  the  defendant  to  the 
plaintiffs ;  that  is  to  say,  that  the  defendant  executed  a  certain  conveyance  thereof  to 
the  plaintiffs,  but  no  part  of  the  purchase-money  was  ever  paid  by  the  plaintiffs  to  the 
defendant,  for,  upon,  or  in  respect  of  the  said  purchase,  but  the  same  and  every  part 
thereof  remains  wholly  due  and  unpaid  to  the  defendant ;  and  which  said  deeds  in 
the  declaration  mentioned  were,  and  each  and  every  of  them  was,  the  title-deeds  and 
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deeds  of  &c.  relating  to  the  said  lands,  hereditaments,  and  premises,  and  not  other- 
wise ;  that  the  defendant  hath  at  all  times  been  ready  and  willing,  as  the  plaintiffs 
well  know  and  then  had  notice,  to  transfer  and  deliver  over  to  the  plain-[190]-tiffs 
the  said  deeds,  and  each  and  every  of  them,  and  the  custody  or  possession  thereof, 
upon  the  payment  of  the  .said  purchase-money  by  the  plaintiffs  to  the  defendant;  and 
that,  .save  as  aforesaid,  the  plaintiffs  never  had  any  right  or  title  to  the  said  deeds  or 
either  of  them,  or  to  the  custody  or  possession  thereof ;  and  the  defendant  in  fact 
saith,  that  at  the  said  time  when  &c.  he  detained  and  still  detains  the  said  deeds, 
and  each  of  tliem,  for  and  as  and  by  way  of  a  lien  for  the  said  purchase-money,  and 
not  otherwise,  as  it  was  and  is  lawful  for  him  to  do,  which  is  the  detainer  in  the 
declaration  mentioned.     \'erification. 

To  this  plea  the  plaintiff  demurred  specially  ;  but  the  general  ground  of  demurrer 
was  alone  relied  on  in  the  argument. 

Peacock  argued  in  support  of  the  demurrer  (May  28).  The  vendor  of  land,  who 
has  conveyed  the  legal  estate  to  the  vendee,  has  no  lien  on  the  title-deeds  by  reason 
of  the  purchase-money  remaining  unpaid.  He  may  perhaps  have  a  lien  in  equity,  or 
rather  an  equitable  charge, — but  he  has  no  lien  at  law.  If  the  vendee  were  ousted, 
and  lirought  an  action  of  ejectment  to  recover  possession  of  the  land,  it  would  be  no 
defence  to  say  that  he  had  not  paid  the  purchase-money.  The  right  to  the  title-deeds 
follows  the  land  ;  and  the  vendor  should  not  have  executed  the  conveyance  until  the 
purchase-money  was  paid. 

The  Court  called  on 

Whitehurst,  contra.  The  vendor  would  clearly  have  a  lien  on  these  dee  Is  in 
equity  ;  and  there  is  no  real  distinction  between  an  equitable  and  a  legal  lien.  In 
Sugden's  Vendors  and  Purchasers  (vol.  2,  p.  856,  11th  ed.),  it  is  .said,  "Where  a  vendor 
delivers  possession  of  an  estate  to  a  purcliaser  without  receiving  the  purchase  money, 
equity,  whether  the  estate  [191]  be  or  be  not  conveyed,  and  although  there  was  not 
any  special  agreement  for  that  purpose,  and  whether  the  estate  be  freehold  or  copyhold, 
gives  the  vendor  a  lien  on  the  land  for  the  money."  [Rolfe,  B.  "Lien,"  in  a  court 
of  equity,  is  materially  different  from  the  meaning  which  is  attached  to  that  term  in 
a  court  of  law.  An  unpaid  vendor  of  real  estate  would  be  entitled  to  file  a  bill  in 
equity,  and  get  the  land  sold.]  The  reason  why  equity  gives  a  lien  upon  the  land  is, 
that  there  is  an  implied  agreement  that  the  vendor  shall  hold  the  deeds  until  the 
purchase-money  is  paid.  The  same  principle  will  apply  to  a  lien  at  law.  The  unpaid 
vendor  of  goods  has  clearly  a  lien  upon  them  at  law,  and  it  is  difficult  to  see  any 
distinction  between  that  case  and  the  present ;  for  it  would  be  against  reason  and 
justice  to  allow  the  vendee  to  have  possession  of  the  deeds  when  he  refuses  to  pay 
for  the  land.  In  Brooke's  Abridgment,  tit.  "  Charters  de  terre  et  detinue  de  eux," 
pi.  67,  it  is  said,  "A  man  enfeoffs  another,  he  shall  not  have  the  charters  unless  the 
feoffor  gives  them  to  him."  In  Esdaik  v.  Oxenham  (3  B.  &  C.  22.5),  the  plaintiff, 
having  conti'acted  to  purchase  an  estate,  had  the  deeds  of  conveyance  prepared  at  his 
own  expense,  and  sent  to  the  vendors,  who  executed  them.  The  deeds  afterwards 
came  into  the  possession  of  the  defendant,  who  was  the  attorney  of  the  vendors,  and 
who  claimed  to  have  a  lien  upon  them  ;  and  Bayley,  J.,  says,  "  The  defendant  could 
have  no  greater  right  than  the  Brickdales  (the  vendors),  and  upon  payment  of  the 
purchase-money  to  them,  they  could  not  have  retained  the  deeds.  But  now  the 
defence  set  up  is,  not  a  title  in  the  defendant,  but  the  want  of  a  sufficient  title  in  the 
plaintiff;  and  it  is  argued,  that,  the  deeds  having  been  executed,  the  plaintiff  cannot 
demand  the  possession  of  them  ;  that  is  setting  up  the  jus  tertii,  the  right  of  the 
Brickdales,  against  the  right  of  the  plaintiff.  If  the  ques-[192]-tion  were  to  be  con- 
sidered with  reference  to  these  documents  in  the  character  of  deeds,  there  might  be 
considerable  weight  in  the  ai'gument,  particularly  if  it  had  been  shewn  that  Messrs. 
Brickdale  had  opposed  the  delivering  up  of  the  deeds.  But  these  deeds  were  prepared 
at  the  expense  of  the  plaintiff;  when  sent  to  be  executed  they  were  his  property,  and 
there  cannot  be  any  doubt  that  he  might^have  claimed  to  have  them  back  if  they  had 
never  been  executed.  They  were  parted  with  by  the  plaintiff  that  they  might  be 
rendered  an  effectual  conveyance  to  him  from  several  persons?,  and  that  he  should 
have  back  that  conveyance  on  payment  of  the  purchase-money."  And  Holroyd,  J., 
says,  "  This  appears  to  have  been  a  transaction  between  a  vendor  and  an  intended 
vendee.  Now  the  person  selling  is  bound  to  procure  the  execution  of  the  conveyance 
by  all  necessary  parties,  and  if  any  of  them  refuse  to  execute,  the  contract  may  be 
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considered  as  lescinded.  Such  was  the  case  in  this  instance  ;  the  execution  by  the 
Brickdales  cannot  therefore  put  the  plaintiff'  in  a  worse  situation  than  he  was  in  before. 
The  instruments  then  remained  the  property  of  the  plaintiff.  If  indeed  they  had 
been  executed  by  all  the  necessary  parties,  he  could  not  have  claimed  them  without 
tendering  the  residue  of  the  purchase-money  ;  but  that  was  not  done,  and,  on  the 
contrary,  the  bargain  was  abandoned."  The  paities  afterwards  bi'ought  the  case 
before  the  equity  side  of  the  Exchequer  {Oxcnhani  v.  Bs'daile,  2  Y.  &  J.  49.3),  and  the 
Lord  Chief  Baron,  in  his  judgment,  says,  "  there  is  no  distinction  between  a  lien  at 
law  and  a  lien  in  equity, — at  least  there  can  be  no  difference  in  the  present  case." 
That  case  was  afterwards  re-heard  (3  Y.  &  J.  262),  when  the  Lord  Chief  Baron 
adhered  to  his  former  opinion.  [Piatt,  B.,  referred  to  JFinfer  v.  Lord  Avsmi 
(3  Euss.  488).] 

Peacock,  in  reply.  The  question  whether  the  unpaid  [193]  vendor  of  an  estate 
has  a  lien  on  the  title-deeds  did  not  arise  in  Eadailc  v.  Oxenhum.  That  case  only 
decided  that,  the  contract  having  been  abandoned,  the  plaintiff',  at  whose  expense  the 
deeds  had  been  prepared,  was  entitled  to  have  them,  as  so  much  stamps  and  parch- 
ment. Holroyd,  J.,  says,  "  From  the  nature  of  the  transaction,  it  would  be  a  question 
for  the  juiy,  whether  it  was  not  intended  that  the  deeds  should  operate  as  an  escrow 
only."  The  language  of  the  judges  must  therefore  be  understood  with  refei'cnce  to 
cases  where  the  deed  of  purchase  has  been  delivered  as  an  escrow.  In  the  present  case 
the  deed  of  purchase  was  executed,  therefore  the  title-deeds  passed  with  the  land.  In 
Lord  Buckhursfs  case  (1  Rep.  1),  it  was  resolved,  secondly,  "if  a  man  seised  in  fee 
simple  conveys  land  to  another  and  his  heirs  without  warranty,  all  the  title-deeds 
belong  to  the  purchaser,  as  incident  to  the  land,  though  not  granted  by  express  words." 
In  Atkinson  v.  Haker  (4  T.  R.  229),  Lord  Kenyon  says,  "Here  the  heir-at-law  is 
entitled  to  the  estate  as  a  special  occupant,  and  has  consequently  a  right  to  retain  the 
possession  of  those  documents  which  belong  to  the  estate."  Title-deeds  are  so  com- 
pletely parcel  of  the  realty,  that  at  common  law  no  larceny  could  be  committed  of 
them  (.3  Inst.  109).  The  possession  of  the  title-deeds  is  necessary  to  enable  the 
purchaser  to  defend  his  title,  and  if  he  has  not  paid  the  purchase-money,  the  vendor 
has  a  remedy  in  equity,  by  which  he  can  charge  the  land  itself. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B.  (after  stating  the  pleadings).  There  is  no  doubt  but  that  the  title-deeds 
of  an  estate  prima  facie  belong  to  the  owner.  This  is  always  stated  and  admitted  in 
all  the  cases  and  text-books  as  clear  law  ;  see  par-[194]-ticularly  Lwd  Buckhursfs  case 
(1  Rep.  1),  and  Com.  Dig.,  tit.  "Charters"  (A.).  In  all  the  cases  where  any  question 
has  been  raised  on  this  subject,  the  argument  has  been,  not  that  the  rule  does  not 
exist,  but  that  on  some  special  ground  it  is  not  applicable  in  the  particular  case  ;  as, 
for  example,  where  the  feofTor  has  enfeoffed  with  warranty,  there  it  is  said  he  shall 
retain  the  title-deeds,  to  enable  him  to  sustain  his  warranty.  It  was  on  this  point 
mainly  that  the  resolutions  in  Loirl  Buckhurst's  case  proceeded  ;  and  we  advert  to  them 
only  for  the  purpose  of  shewing  that  on  the  general  rule,  namely,  the  right  of  the 
owner  to  have  the  deeds,  as  something  annexed  to  his  estate  in  the  land,  no  doubt 
was  ever  raised. 

The  only  authority  cited  against  this  was  the  passage  from  Brooke's  Abridgment, 
("Charters  de  terre  et  detinue  de  eux,"  pi.  67),  on  which,  however,  we  can  only  say 
that  it  must  have  been  wi'itten  with  reference  to  something  special ;  for,  as  a  general 
proposition  of  law,  it  is  clearly  not  to  be  supported.  It  follows,  therefore,  that  the 
plaintiff',  appearing  as  he  does  on  these  pleadings  to  be  the  owner  of  the  land,  is 
certainly  also  entitled  to  the  title-deeds,  unless  there  be  something  in  the  plea  to  cut 
down  his  prima  facie  right. 

The  ground  on  which  the  defendant  rests  his  defence  is,  that,  being  the  vendor  of 
the  estate  to  which  the  title-deeds  related,  he  conveyed  it  before  the  purchase-money 
was  fully  paid,  and  he  therefore  claims  a  lien  on  the  deeds,  by  way  of  secuiity  for 
paj'ment  of  the  balance  of  the  purchase-money  due  to  him.  It  will  be  observed,  that 
he  does  not  allege  that  the  conveyance  to  the  plaintiff  was  not  an  absolute  and  complete 
conveyance  ;  he  does  not  suggest  that  it  was  merely  executed  as  an  escrow,  or  under 
any  special  contract  for  a  lien, — so  that  the  defendant's  right,  if  it  exist  at  all,  must 
exist  by  virtue  of  some  general  principle  of  law,  which  in  every  case  where  a  vendor 
has  [195]  conveyed  his  estate  without  receiving  the  full  amount  of  his  purchase-money, 
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creates  in  his  favour  a  lien  on  the  title-deeds  for  the  balance  unpaid.  It  was  admitted 
that  no  decision  is  to  be  found  supporting  the  proposition  contended  for,  and  the  only 
dictum  relied  on  is  what  fell  from  Mr.  Justice  Holroyd,  in  the  case  of  Esdaih  v. 
Oxenham  (3  B.  &  C.  229).  But  that  was  altogether  extra-judicial,  and  may  well  be 
explained  on  the  supposition  that  Mr.  Justice  Holroyd  was  looking  to  a  case  where 
the  purchase-deed  had  been  executed  merely  as  an  escrow,  to  be  handed  over  on  pay- 
ment of  the  purchase-money,  iu  which  case  the  expressions  attributed  to  that  learned 
judge  would  be  quite  accurate. 

The  main  aigument  of  the  defendant  was  founded  on  a  supposed  analogy  to  the 
rule  of  equity,  which  gives  the  vendor  a  lien  on  the  estate  for  purchase-money  remaining 
unpaid.  If  such  a  lien,  it  was  argued,  exists  in  equity,  why  is  it  not  to  be  considered 
as  also  existing  at  law  1  This  argument,  however,  is  rather  plausible  than  sound  ; 
there  is  no  resemblance  between  the  lien  contended  for  in  this  case,  and  the  equitable 
lien  of  a  vendor  for  his  unpaid  purchase-money.  The  equitable  right  of  the  vendor 
is  inaccurately  described  by  the  word  "  lien,"  if  that  word  is  to  be  understood  in  its 
legal  acceptation,  which  always  implies  possession  by  the  party  setting  up  the  lien  of 
the  thing  on  which  it  exists  ;  the  legal  principle  in  such  case  being,  that  the  party 
having  rights  which  in  good  conscience  he  may  enforce,  and  which  are  more  or  less 
connected  with  the  thing  of  which  he  has  possession,  shall  not  be  compelled  to  part 
with  his  possession  till  those  rights  are  satisfied.  But  the  vendor's  right  in  equity 
is  altogether  independent  of  his  possession  of  the  land,  or  of  the  deeds.  He  has 
what,  though  called  a  lien,  is  in  truth  an  equitable  charge  on  the  land,  and  which 
in  general  he  may  [196]  enforce  in  the  same  way  as  any  other  equitable  mortgage. 
It  is  not  necessary  to  pursue  this  part  of  the  subject  further,  than  to  say  that  it  affords 
no  analogy  which  would  warrant  us  in  sustaining  the  legal  right  contended  for. 

On  these  grounds,  therefore,  considering  that  the  plaintitf  is  the  legal  owner  of 
the  laud,  is  prima  facie  entitled  to  the  deeds,  and  that  no  legal  ground  is  stated  in 
the  plea  which  will  warrant  the  defendant  in  withholding  them,  we  think  there 
must  be 

Judgment  for  the  plaintiff. 

SoUTHEE  V.  Denny.  June  30,  1847. — A  declaration  stated  that  the  plaintiff  was  a 
surgeon  and  accoucheur,  and  in  that  character  had  attended  one  R.  during  her 
confinement ;  that  the  defendant,  in  a  discourse  which  he  had  with  R.,  of  and 
concerning  the  plaintiff',  and  of  and  concerning  the  plaintiff  in  relation  to  his  said 
profession  and  business,  spoke  of  and  concerning  &c.,  the  following  words  : — "  I 
wonder  you  had  him  to  attend  you.  Do  you  know  him  ?  He  is  not  an  apothecary  ; 
he  has  not  passed  any  examination  ;  he  is  a  bad  character  ;  none  of  the  medical 
men  here  will  meet  him.  There  have  been  many  inquests  had  upon  persons  who 
have  died  because  he  attended  them."  The  defendant  pleaded  not  guilty.  At 
the  trial  the  latter  words,  as  to  the  inquests,  were  not  proved,  but  the  words 
proved  were,  "several  have  died  that  the  plaintiff  had  attended,  and  there  have 
been  inquests  held  on  them."  The  judge  amended  the  declaration  accordingly, 
and  a  verdict  was  found  for  the  plaintiff": — Held,  on  motion  for  a  new  trial,  that 
the  judge  was  justified  in  making  the  amendment ;  also,  that  the  words  as 
amended  were  actionable,  without  the  aid  of  any  innuendo  to  explain  them  by 
reference  to  extrinsic  circumstances. — Semble,  that  the  words,  "  he  is  a  bad 
character,  none  of  the  medical  men  here  will  meet  him,"  alone  were  actionable, 
as  importing  the  want  of  a  necessary  qualification  for  a  surgeon  iu  the  ordinary 
discharge  of  his  professional  duties. 

[S.  C.  17  L.  J.  Ex.151.] 

Slander.  The  declaration  stated,  that,  at  the  time  of  the  committing  of  the 
grievances  by  the  defendant,  the  plaintiff  was  and  still  is  a  surgeon  and  accoucheur, 
at  Cambridge,  and  the  plaintiff"  hath  always  hitherto  exercised  and  carried  on,  and 
still  doth  exercise  and  carry  on,  the  jirofession  and  luisiness  of  a  surgeon  and  accoucheur 
with  honesty,  integrity,  skill,  credit,  and  reputation,  to  the  comfortable  support  of 
himself  and  his  family,  and  the  increase  of  his  riches  and  gains  ;  that  before  the 
committing  of  the  said  grievances,  one  Isabella  Reay,  being  the  wife  of  one  Edward 
Reay,  and  residing  and  living  at  Cambridge  aforesaid,  had  been  and  was  confined, 
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and  h;id  been  delivered  of  a  child,  [197]  and  the  plaintiff,  being  such  surgeon  and 
accoucheur  as  aforesaid,  had  been  retained  and  employed  as  such  surgeon  and 
accoucheur,  to  attend,  and  had  attended,  as  such  surgeon  and  accoucheur,  the  said 
Isabella  Reay  upon  the  occasion  of  the  said  confinement,  and  had  delivered  the  said 
Isabella  Reay  of  the  said  child  with  skill,  ciedit,  and  reputation.  Yet  the  defendant, 
well  knowing  the  premises,  but  contriving,  &c.  to  injure  the  plaintiff  in  the  way  of 
his  said  profession  and  business  of  a  surgeon  and  an  accoucheur,  heretofore,  to  wit, 
on  ifec,  in  a  certain  discourse  which  the  defendant  then  had  with  the  said  Isabella 
Keay,  of  and  concerning  the  plaintiff,  and  of  and  concerning  the  plaintiff  in  relation 
to  his  said  profession  and  business,  in  the  presence  and  hearing  of  the  said  Isabella 
Keay,  and  of  one  Isabella  Wilkinson,  and  of  divers  other  persons,  then,  in  the  presence 
and  hearing  of  the  said  Isabella  Keay  and  Isabella  Wilkinson,  and  of  the  said  other 
persons,  falsely  and  maliciously  spoke  and  published,  of  and  concerning  the  plaintiff", 
and  of  and  concerning  the  plaintiff' in  relation  to  his  said  profession  and  business  of 
a  surgeon  and  accoucheur,  the  false,  scandalous,  malicious,  and  defamatory  words 
following :  (that  is  to  say,)  I  (meaning  the  defendant)  wonder  that  you  (meaning  the 
said  Isabella  Keay)  had  him  (meaning  the  plaintiff)  to  attend  yon,  (meaning  the  said 
Isabella  Reay,  and  meaning  the  attendance  on  her,  the  said  Isabella  Keay,  in  her  con- 
finement). Do  you  (meaning  the  said  Lsabella  Keay)  know  him  (meaning  the  plaintiff) ; 
he  (meaning  the  plaintiff)  is  not  an  apothecary,  he  (meaning  the  plaintiff')  has  not 
passed  any  examination,  he  (meaning  the  plaintiff')  is  a  bad  character,  none  of  the 
medical  men  here  (meaning  the  said  town  of  Cambridge)  will  meet  him,  (meaning  the 
plaintiff') ;  [there  have  been  many  inquests  had  upon  persons  who  have  died,  because 
he  (meaning  the  plaintiff)  had  attended  them,  (meaning  the  plaintifl''s  attendance  on 
the  said  last-mentioned  persons  in  the  way  of  his  said  profession  and  busi-[198]-ness)]. 
By  means  of  the  committing  of  which  said  several  grievances  the  plaintifi'  hath  been 
and  is  greatly  injured  in  his  good  name,  fame,  credit,  and  reputation  as  such  surgeon 
and  accoucheur  as  aforesaid,  &c.     (No  special  damage  was  stated.) 

Plea,  not  guilty. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  Cambridge  Spring  assizes,  1847, 
the  part  of  the  declaration  within  brackets  was  not  proved,  but  the  words  proved  to 
have  been  spoken  were  :  "  Several  peisons  have  died  that  Mr.  Southee  (the  plaintiff') 
had  attended,  and  there  have  been  inquests  held  on  them."  The  plaintift''s  counsel 
applied  to  the  learned  judge  to  amend  the  declaration,  by  substituting  the  latter 
words.  The  defendant's  counsel  opposed  the  application,  on  the  ground  that  the 
proposed  amendment  could  not  be  made  under  the  3  &  4  Will.  4,  c.  42,  s.  2.3,  since 
it  was  not  "in  a  matter  not  material  to  the  merits  of  the  case."  It  was  also  urged, 
that,  if  the  amendment  were  made,  the  words  would  not  be  actionable  without  proof 
of  special  damage.  The  Lord  Chief  Baron  made  the  amendment,  reserving  the 
propriety  of  it  for  the  consideration  of  the  Court,  and  he  ruled  that  the  words  amended 
were  actionable  without  proof  of  special  damage.  The  jury  having  found  a  verdict 
for  the  plaintiff',  with  £50  damages, 

Andrews,  in  last  Easter  Term,  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had  ;  against  which 

Naylor  (Byles,  Serjt.,  with  him)  shewed  cause  (June  21).  If  the  amended  portion 
of  the  declaration  were  altogether  struck  out,  the  other  slanderous  expressions  would 
support  the  verdict.  It  is  actionable  to  say  of  a  surgeon  and  accoucheur,  that  "  he 
is  a  bad  character,  none  of  the  medical  men  here  will  meet  him,"  for  those  words 
necessarily  [199]  import  that  he  is  unfit  to  exercise  his  profession.  [Paike,  B.  There 
was  formerly  a  notion,  that,  if  the  words  necessarily  tended  to  injure  a  man  in  his 
profession,  they  were  actionable ;  but  in  the  case  of  Doyhy  v.  Huberts  (3  Bing.  N.  C. 
S35),  the  Court  of  Common  Pleas  held  that  the  slander  must  be  spoken  of  the  plaintiff 
in  relation  to  his  professional  conduct.  There  was  a  similar  decision  by  the  Court  of 
Queen's  Bench,  in  the  case  of  Ayre.  v.  Craven  (2  Ad.  &  E.  2).]  The  statement  that 
"  no  medical  man  would  meet "  the  plaintiff'  directly  aff'ects  his  professional  practice, 
for  it  follows  that  he  must  be  in  the  judgment  of  other  professional  men  unfit  to  act 
as  a  sin-geon. 

Andrews,  in  support  of  the  rule.  The  learned  judge  had  no  power  to  make  the 
amendment.  The  object  of  the  3  &  4  Will.  4,  c.  42,  s.  16,  was  to  prevent  parties  from 
being  defeated  by  mere  technical  variances  ;  and  that  statute  only  empowers  the  judge 
to  amend  in  matters  "  not  material  to  the  merits  of  the  case,  and  by  which  the  opposite 
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piirty  could  not  prejudiced."  This  amendment  was  both  material  to  the  merits  of  the 
case,  and  also  prejudiced  the  defendant  in  the  conduct  of  his  defence.  [Parke,  B. 
The  real  merits  of  the  case  were,  whether  the  defendant  had  been  guilty  of  slander.] 
The  words  as  they  originally  stood  could  not  have  been  justified,  but  the  defendant 
might  have  pleaded  a  justification  to  the  words  as  amended.  [Parke,  B.  If  the 
amendment  was  calculated  to  prejudice  the  defendant,  the  learned  judge  might  have 
postponed  the  trial,  but  no  application  was  made  to  him  for  that  purpose.  Suppose, 
however,'  the  amended  words  struck  out  of  the  declaration  ;  do  not  the  remainder 
import  such  a  defect  of  character  as  to  support  the  verdict  ?]  The  words  "  he  is  a  bad 
character,  no  medical  man  will  meet  him,"  do  not  necessarily  refer  to  his  character  or 
conduct  as  a  surgeon.  If  the  same  words  were  spoken  of  a  clergyman,  could  it  be 
said  that  they  im-[200J-puted  mi.?conduct  in  his  office  i  In  Lumhy  v.  AUday  (1  C.  &  J. 
301),  the  declaration  stated,  that  the  plaintiff  was  clerk  of  a  gas  company,  and  that 
the  defendant  spoke  of  him  these  words  :  "  You  are  a  fellow  a  disgrace  to  the  town, 
unfit  to  hold  your  situation,  for  your  conduct  with  whores,"  and  it  was  held  that  the 
words  were  not  actionable.  [Parke,  B.  Here  the  plaintiff  is  himself  a  medical  man, 
and  it  is  said  others  will  not  meet  him.  If  the  words  had  been,  no  medical  man  will 
meet  him  professionally,  could  there  have  been  any  doubt  about  it?  Alderson,  B. 
The  context  clearly  shews  that  the  words  impute  misconduct  in  his  professional 
capacity.]  In  Doyley  v.  Roberts  the  jury  expressly  found  that  the  words  spoken  had 
a  tendency  to  injure  the  plaintifiP,  morally  and  professionally.  [Parke,  B.  The  present 
case  may  be  distinguished  from  that,  because  it  is  part  of  the  business  of  a  medical 
man  to  consult  with  other  medical  men  in  cases  of  difficulty  :  so  that,  if  a  medical  man 
cannot  have  the  benefit  of  the  advice  and  assistance  of  others,  no  one  will  employ  him] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  On  the  trial  of  this  case,  which  was  an  action  for  slander,  the  Lord 
Chief  Baron  directed  an  amendment ;  and  a  rule  nisi  for  a  new  trial  having  been 
granted,  the  propriety  of  that  decision  has  been  discussed.  We  think  that  the  amend- 
ment was  proper,  under  the  circumstances,  and  that  the  rule  must  be  discharged. 

The  declaration  stated  that  the  plaintiff'  was  a  surgeon  and  accoucheur ;  that,  in 
that  character,  he  had  attended  one  Mrs.  Eeay  during  her  confinement,  and  that  the 
defendant,  in  a  discourse  which  he  had  with  her,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  the  plaintiff  in  [201]  relation  to  his  said  profession  and  business, 
spoke  of  and  concerning,  &c.,  certain  false,  scandalous,  and  defamatory  words,  with 
proper  innuendoes  to  connect  them  with  the  plaintiff',  viz.  "  I  wonder  you  had  him  to 
attend  you.  Do  you  know  him  1  He  is  not  an  apothecary  ;  he  has  not  passed  any 
examination ;  he  is  a  bad  character :  none  of  the  medical  men  here  will  meet  him. 
There  have  been  manj'  inquests  had  upon  persons  who  have  died  because  he  attended 
them,"  (meaning  the  said  plaintiff's  attendance  in  the  way  of  his  said  profession  and 
business). 

On  the  trial,  the  latter  words,  as  to  the  coroner's  inquests,  were  not  proved,  but 
the  words  used  appeared  to  be,  "  Several  have  died  that  the  plaintiff'  had  attended, 
and  there  have  been  inquests  held  upon  them." 

The  counsel  for  the  plaintiff  applied  to  the  Lord  Chief  Baron  to  amend.  The 
defendant's  counsel  objected,  on  the  ground  that  the  variance  was  not  of  the  description 
contemplated  by  the  3  &  4  Will.  4,  c.  42,  since  it  was  not  "  in  a  matter  not  material 
to  the  merits  of  the  case,"  for  there  was  a  substantial  difference  between  the  words 
alleged  and  those  proved  to  have  been  spoken  ;  and  it  is  since  argued  before  us  that 
he  might  have  justified  the  words  as  proved,  though  he  could  not  those  contained  in 
the  declaration. 

The  amendment  being  made,  Mr.  Andrews,  on  the  part  of  the  defendant,  con- 
tended before  us  that  the  words  were  still  not  actionable,  and  that,  as  the  Lord  Chief 
Baron  in  his  summing  up  had  ruled  that  they  were  actionable,  the  defendant  was 
entitled  to  a  new  trial. 

It  was  doubted  whether  the  Lord  Chief  Baron  had  so  summed  up  ;  but  from  the 
notes  of  counsel  it  would  appear  that  he  was  understood  to  have  so  done,  and  that 
the  jury  probably  gave  damages  on  that  supposition. 

We  think  that  the  Chief  Baron  was  well  justified,  both  in  making  the  amendment 
and  treating  the  words  amended  as  being  actionable. 

As  to  the  amendment,  the  variance  was  material,  no  [202]  doubt,  in  one  sense, 
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that  is,  it  prevented  the  plaintiff  from  recovering  for  that  part  of  the  words  spoken  ; 
but  it  was  such  as  the  judge  might  properly  deem  to  be  immaterial  to  the  merits  of 
the  case,  that  is,  to  the  real  dispute  whether  words  had  been  uttered  imputing  to  the 
plaintiH'  the  sort  of  want  of  skill,  care,  and  professional  qualities  contained  in  the 
allegation  in  the  declaration — the  precise  words  being  immaterial.  In  this  sense  the 
variance  was  immaterial  to  the  real  question,  for  the  words  spoken  did  really  imply 
the  same  sort  of  slander  as  there  alleged  and  positively  expressed.  And  we  also  think 
it  was  one  which  the  Chief  Baron  might  well  decide  to  be  such  as  could  not  prejudice 
the  defendant  in  the  conduct  of  the  defence,  and  therefore  could  direct  to  be  amended 
immediately  ;  for,  as  the  defendant  did  not  plead  a  justification  to  the  words  alleged, 
he  might  be  reasonably  expected  not  to  be  able  to  justify  the  words  as  amended  ;  for, 
in  truth,  they  import,  when  read  in  connection  with  the  others  spoken,  the  same 
slander,  or  at  least  a  similar  case  difiering  only  in  degree  ;  and  as  we  are  informed  by 
the  Lord  Chief  Baron  that  no  I'equest  was  made  by  the  defendant's  counsel  to  postpone 
the  cause,  to  enable  him  to  plead  a  justification  to  the  words  actually  used,  we  think 
that  the  Chief  Baron  was  justified  in  making  the  amendment  instanter. 

The  words  as  amended,  without  the  aid  of  any  innuendo  to  explain  them,  by 
reference  to  extrinsic  circumstances,  are,  in  our  judgment,  actionable ;  for  their  plain 
and  obvious  meaning,  when  taken  together,  imputes  to  the  plaintiff'  a  want  of  proper 
qualification  for  his  profession  or  business  of  surgeon  and  accoucheur.  The  words, 
which  are  to  be  assumed  for  this  purpose  to  be  false  and  malicious,  begin  with  an 
expression  of  an  opinion  that  the  plaintifl'  was  an  unfit  person  to  attend  Mrs.  Keay. 
The  defendant  then  proceeds  to  state  that  the  plaintiff'  is  a  bad  character,  in  such  a 
sense  as  to  render  him,  in  the  judgment  of  his  professional  brethren,  unfit  to  meet 
them,  so  that  he  is  a  per-[203]-sou  who,  in  a  case  of  necessity,  requiring  a  consultation 
with  others,  could  not  obtain  the  benefit  of  their  assistance  for  his  patients ;  and  we 
should  incline  to  think  that  these  words  alone  are  actionable,  foi'  they  do  import  a 
want  of  a  necessary  qualification  for  a  surgeon  in  the  ordinary  discbarge  of  his  pro- 
fessional duties.  But  the  remaining  words  are,  in  our  opinion,  actionable ;  for, 
according  to  their  ordinary  sense,  and  when  used  as  a  reason  for  the  opinion  of  the 
speaker  that  the  plaintiff  was  unfit  to  be  employed,  they  do  obviou.sly  import  that  the 
plaintiff'  was  so  deficient  in  skill  or  care,  as  that  he  had  either  caused  his  patients  to 
die,  or  at  least  that  coroner's  inquests  had  been  held,  in  which  the  inquiiy  had  been 
whether  he  had  not  been  the  cause  of  the  death  of  many  persons. 

We  follow  the  rule  laid  down  by  Lord  EUenborough  in  JVoolnotli  v.  Meadows 
(5  East,  463),  in  which  words  as  little  definite,  importing  a  charge  of  crime,  were  held 
actionable,  because,  without  the  aid  of  any  innuendo,  they  did  in  their  plain  and 
obvious  meaning  import  it. 

Rule  discharged. 


Wallis  v.  Swinburne.  July  3,  1847.— Where  the  plaintiff",  the  defendant,  and 
another  person  were  co-sureties  for  A.  by  a  joint  and  sevei'al  promissory  note 
payable  on  demand,  and  the  plaintiff  paid  less  than  his  share  before  the  defendant's 
bankruptcy,  but  subsequently  more  than  his  proper  proportion  : — Held,  in  an 
action  by  him  for  one-third  of  the  sum  paid,  that  the  case  was  not  within  the 
52nd  section  of  G  Geo.  4,  c.  16,  as  the  plaintiff  was  not  a  "person  lialile  for"  the 
bankrupt's  debt,  and  therefore  that  he  was  entitled  to  recover  the  sum  so  claimed. 

[S.  C.  17  L.  J.  Ex.  169  ;  11  Jur.  781.] 

Debt  for  money  paid,  and  on  an  account  stated.  Pleas,  never  indebted,  and 
defendant's  bankruptcy. 

At  the  trial  of  the  cause,  before  Parke,  B.,  at  the  last  Spring  Assizes  at  Warwick, 
the  following  facts  were  ad-[204]-mitted,  for  the  purpose  of  ascertaining  whether  the 
plaintiff'  was  entitled  in  point  of  law  to  recover  his  demand. 

The  plaintiff  and  defendant  were  co-sureties  with  another  person  for  one  Antrobus, 
by  a  joint  and  several  promissory  note  for  £200,  payable  on  demand. 

The  defendant  became  bankrupt  on  the  8th  of  August,  1842,  and  the  note  was 
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then  due ;  before  the  bankruptcy  the  plaintiff  paid  £20,  not  being  his  share  of  the 
debt ;  after  it  he  paid  suras,  amounting,  with  the  previous  payments,  to  more  than  his 
proportion,  and  he  sought  to  recover  in  this  action  one-third  of  the  amount  so  paid 
by  him. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  defendant  was  discharged 
under  the  52nd  section  of  6  Geo.  4,  c.  16,  which  enacts,  that  "any  person  who,  at  the 
issuing  the  commission,  shall  be  surety  or  liable  for  any  debt  of  the  bankrupt,  or  bail 
for  the  bankrupt,  either  to  the  sheriff  or  to  the  action,  if  he  shall  have  paid  the  debt, 
or  any  part  thereof  in  discharge  of  the  whole  debt  (although  he  may  have  paid  the 
same  after  the  commission  issued),  if  the  creditor  shall  have  proved  his  debt  under  the 
commission,  shall  be  entitled  to  stand  in  the  place  of  such  creditor,  as  to  the  dividends 
and  all  other  rights  under  the  said  commission  which  such  creditor  possessed  or  would 
be  entitled  to  in  respect  of  such  proof ;  or,  if  the  creditor  shall  not  have  proved  under 
the  commission,  such  surety  or  person  liable,  or  bail,  shall  be  entitled  to  prove  his 
demand  in  respect  of  such  payment  as  a  debt  under  the  commission,  not  disturbing 
the  former  dividends,  and  may  receive  dividends  with  the  other  creditors,  although  he 
may  have  become  surety,  liable,  or  bail,  as  aforesaid,  after  an  act  of  bankruptcy  com- 
mitted by  such  bankrupt ;  provided  that  such  person  had  not,  when  he  became  such 
surety  or  bail,  or  so  liable  as  aforesaid,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed."  His  Lordship,  however,  was  of  opinion  that  the  plaintiff'  was 
entitled  to  recover  the  amount  of  his  claim,  and  directed  a  verdict  to  be  entered  for 
him,  reserving  leave  [205]  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  a  contrary  opinion. 

Waddington  having  accordingly  obtained  a  rule, 

Mellor  shewed  cause  (June  18).     The  question  is,  whether  this  case  is  within  the 
52nd  section  of  6  Geo.  4,  c.  16.     It  is  submitted  that  it  is  not,  and  therefore  that  the 
plaintiff  is  entitled  to  retain  the  verdict  entered  for  him.     If  a  surety  pays  part  of  a 
debt  only,  and  less  than  his  moiety,  he  cannot  call  upon  his  co-surety  for  re-payment ; 
for  no  liability  arises  between  co-sureties  till  one  has  paid  more  than  his  share  ;  Davies 
V.  Hnmjfhret/s  (6  M.  &  AV.  153).     In  Clements  v.  Langley  (5  B.  &  Ad.  372),  the  defendant, 
who  was  one  of  five  co-obligors  in  a  bond  for  the  due  payment  of  principal  and  interest 
for  money  bori'owed  by  C,  became  bankrupt  after  a  for'feiture  had  accrued  by  non- 
payment of  interest,  which,  however,  was  subsequently  paid.     C.  afterwards  made 
default  iu  payment  of  the  principal,  and  payment  was  enforced  from  the  four  solvent 
co-obligors ;  and  it  was  held,  that  the  bankruptc}^  of  the  defendant  was  no  answer  to 
the  action.     In  that  case,  Denman,  G.  J.,  says,  "  To  graft  upon  this  clause  "  (namely, 
the  52nd  section)  "the  liability  of  one  co-surety  for  another,  on  default  made  by  the 
principal,  which  is  attempted  in  the  present  ease,  would  be  going  a  length  which,  in 
my  opinion,  is  not  warranted."     Littledale,  J.,  also  says,  "I  cannot  see  how  the  plain- 
tiff here  could  be  considered  a  surety,  or  liable  for  the  debt  of  the  bankrupt.     The 
co-sureties  were  not  so  for  each  other,  but  for  the  principal ;  and  I  think  the  statute 
contemplates  the  case  where  the   bankrupt  is  the   principal  debtor."     And  he  also 
proceeds,  "The  decision  in  IFood  v.  Dodr/son  (2  M.  &  Sel.  195)  (that  solvent  partners 
who  had  been  compelled,  after  a  dissolution,  to  pay  the  debt  of  a  bankrupt  partner 
[206]  for  which  they  were  jointly  liable  at  law,  might  prove  for  it  against  his  estate) 
went  a  great  way,  but  the  doctrine  here  contended  for  would  go  still  further."     Now 
partners  and  co-sureties  do  not  stand  upon  the  same  footing;  the  liability  in  the  case 
of  co-suretyship  does  not  arise  until  one  has  paid  more  than  his  share ;  in  that  of 
partnership  there  is  a  liability  when  any  payment  is  made.     In  Afialo  v.  Fourdfinier 
(6  Bing.  306),  Tindal,  C.  J.,  says,  with  reference  to  the  case  of  a  person  discharging 
a  partnership  debt  after  a  commission  of  bankrupt  issued  against  his  partner,  "The 
solvent  partner,  if  not  properly  a  surety  for  his  partner's  share,  because  each  is  origin- 
ally liable  for  the  whole,  yet  may,  with  strict  propriety,  be  called,  as  to  the  share 
belonging  to  his  partner,  a  person  liable  for  the  debt  of  another,  and  in  that  character 
would  1)6  entitled  to  prove  under  the  commission."     The  question  now  before  the  Court 
has  already  been  decided  in  the  case  of  Ex  parte  Porter  (2  Mont.  &  Ayr.  281) ;  that 
case  is  expressly  in  the  plaintiff's  favour.     The  case  of  co-suretyship  is  not  within  the 
machinery  of  the  act. 

Waddington,  in  support  of  the  rule.  This  is  a  case  falling  within  the  principle  of 
the  statute.  The  authority  of  Davies  v.  IIv,inphrc//>;  (6  M.  &  W.  153)  is  not  disputed. 
It  may  be  admitted  that  the  plaintiff  is  not  a  surety  for  the  debt  of  the  defendant ; 
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but  it  is  contended  that,  at  the  time  of  the  bankruptcy,  he  was  a  "  person  liable  "  for 
the  bankrupt's  debt.  This  52nd  section,  with  the  addition  of  the  case  of  bail,  is  a 
re-enactment  of  the  8th  section  of  the  49  Geo.  3,  c.  121.  Before  the  latter  statute,  a 
party  liable  for  the  debt  of  another  could  not  prove  for  the  debt,  unless  he  had  paid 
it  before  the  bankruptcy  of  the  principal.  That  statute  was  passed  to  remedy  such 
an  inconvenience.  If  a  pai'ty  is  liable  for  the  debt  of  another  at  the  time  of  the  [207] 
bankruptcy,  and  pays  the  debt  afterwards,  he  comes  within  the  provisions  of  this  act. 
In  Ex  purie  Porter  (2  Mont.  &  Ayr.  281),  it  does  not  appear  that  the  note  was  due 
before  the  bankruptcy  ;  in  the  present  case  it  was.  In  Clements  v.  Langley,  as  reported 
in  Nevile  &  Manning  (vol.  2,  p.  279),  Patteson,  J.,  says,  "  I  was,  in  the  course  of  the 
argument,  struck  with  the  analogy  to  Wood  v.  Dodgson  (2  M.  &  Sel.  1 95) ;  and  I  still 
think,  that  if  the  whole  of  the  principal  had  been  due,  the  case  would  have  been  within 
the  52nd  section."  That  case  does  not  decide  the  point  as  to  co-sureties  ;  that  was  not 
the  question  before  the  Court.  In  Aflalo  v.  Fourdrinicr  (6  Bing.  309),  the  parties  wei'e 
partners,  and  it  is  difficult  to  distinguish  any  difference  between  partnership  and 
co-suretyship  ;  in  both  cases  each  party  is  liable  for  the  debt  of  the  other.  In  Ba.tsett 
V.  Dodgin  (9  Bing.  653),  it  was  held  that  an  accommodation  acceptor  was  a  person 
liable  for  the  debt  of  the  party  accommodated  ;  and  Tindal,  C.  J.,  in  delivering  the 
judgment  of  the  Court,  says,  "In  Ex  parte  Lloyd  (1  Rose,  6),  Lord  Chancellor  Eldon 
holds  expressly,  that  the  acceptor  for  the  accommodation  of  the  drawer,  though  not 
surety,  is  a  person  liable  within  the  act."  And  Maule,  J.,  in  Filhetj  v.  Lawford  (3  Man. 
&  Gr.  478),  says,  "  The  debt  must  be  a  debt  which  the  bankrupt  could  have  been 
compelled  to  pay."  In  the  present  case  the  plaintiff  was  liable  at  the  time  of  the 
bankruptcy,  and  therefore  the  case  falls  within  the  statute. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  My  brothers  Alderson,  Piatt,  and  myself,  before  whom  this  case 
was  argued,  are  of  opinion  that  the  [208]  rule  to  enter  a  non.suit  must  be  discharged. 
The  plaintiff  sued  the  defendant  for  money  paid ;  to  which  the  defendant  pleaded 
bankruptcy.  At  the  trial  before  me  at  Warwick,  all  the  facts  were  admitted. 
The  plaintiff  and  defendant  were  co-sureties,  with  another,  for  one  Antrobus,  by  a 
joint  and  several  note  for  £200.  The  defendant  became  bankrupt  on  the  8th  of 
August,  1842,  and  the  note  was  then  due;  before  the  bankruptcy,  the  plaintiff  paid 
£20,  not  being  his  share  of  the  debt ;  after  it,  he  paid  sums  amounting,  with  the 
previous  payment.s,  to  more  than  his  proportion  ;  and  he  sought  to  recover  one-third 
in  this  action.  I  was  of  opinion  that  he  was  entitled  to  recover,  thinking  that  the 
case  of  co-sureties  is  not  within  the  meaning  of  the  6  Geo.  4,  c.  16,  s.  52,  but  reserved 
the  question,  which  has  been  since  fully  argued ;  and  we  all,  after  considering  the 
arguments,  and  referring  to  the  authorities,  concur  in  that  opinion. 

The  words  of  the  section  in  question,  which,  with  the  addition  of  bail,  is  copied 
from  49  Geo.  3,  c.  121,  s.  8,  apply  to  any  person  who  is  surety  or  liable  for  the  debt 
of  the  bankrupt.  It  was  properly  admitted,  on  the  argument,  that  the  plaintiff  in 
this  case  was  not  a  surety  for  the  debt  of  the  bankrupt ;  but  it  was  contended,  that 
he  was  a  person  liable  for  the  bankrupt's  debt,  by  reason  of  the  promissory  note  on 
which  he,  as  well  as  the  bankrupt,  was  indebted  to  the  creditors,  having  become  due 
before  the  bankruptcy.  But  the  cases  decided  on  the  former  statute  have  given  a 
construction  to  these  latter  words,  and  shew  that  they  were  meant  to  apply  to  those 
cases  in  which  there  subsisted,  at  the  time  of  the  bankruptcy,  a  relation  analogous  to 
that  of  surety  and  principal  between  the  person  who  is  to  prove  and  the  bankrupt, 
and  which,  as  between  themselves,  made  the  former  liable  for  the  debts  of  the  latter. 
If  a  surety  only  had  been  mentioned,  it  might  have  been  held  that  the  statute  applied 
only  to  those  cases  where  the  person  was  a  surety  by  express  contract  with  the 
creditor,  but  the  words  [209]  "  liable  for  "  were  added  to  embrace  those  cases  where 
a  person  was  the  principal  debtor,  with  respect  to  the  creditor,  but  by  agreement 
with  the  bankrupt  the  latter  was  to  pay  the  debt,  and  so  with  respect  to  him  he 
became  a  surety.  This  appears  to  be  the  explanation  given  by  Lord  Eldon  of  the 
intention  of  the  framer  of  the  act,  from  his  observations  in  Ex  parte  Yonge  (3  V.  &  B. 
40),  and  Ex  parte  Lobbon  (17  Ves.  335);  and  the  cases  in  which  proof  has  been 
admitted  by  persons  liable,  and  consequently  such  persons  barred,  have  been  all  of 
that  description: — in  Stedman  v.  Martinnanl  (13  East,  427),  the  acceptor  for  the 
accommodation  of  the  drawer,  who  became  a  bankrupt ;  in   JVood  v.  Dodgson  (2  M. 
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&  Sel.  195),  a  retiring  partner  with  whom  his  co-partner,  the  bankrupt,  had  contracted 
to  pay  all  the  partnership  debts  ;  in  Ex  jMrlc  Young  (2  Kose,  40),  a  partner  who  used 
his  partner's  name  fraudulently  for  his  own  purposes  ;  in  Ex  imrte  JFatson  (4  Madd. 
477),  a  solvent  partner  paying  the  whole  of  the  partnership  debts, — fall  under  the 
description  of  persons  "liable  for"  the  bankrupt's  debt:  the  bankrupt  being  the 
principal  debtor,  in  the  two  first  cases  by  his  express  contract ;  in  the  third  by  his 
implied  one,  for  the  whole  amount  of  the  debt;  and  in  the  last  for  the  bankrupt's 
share ;  for,  as  the  Vice-Chancellor  Leach  said,  "  each  partner  is  a  principal  debtor  for 
his  own  share  ;  and  they  are  mutual  sureties  to  the  creditors  for  the  shares  of  each 
other "  (4  Madd.  477).  In  Ex  parte  Ji'atsmi,  In  re  Sheath  (Buck,  45.5),  the  Vice- 
Chaucellor  lays  down  the  same  doctrine,  that  one  partner  is  a  surety  for  another ;  and 
he  says  that  the  principle  is,  that  the  surety  may  prove  for  such  sum  as  the  principal 
debtor  ought  at  the  time  of  the  bankruptcy  to  provide ;  and  therefore  one  partner 
may  prove  for  the  amount  of  the  aliquot  share  of  another :  and  upon  the  ground  of 
each  partner  being  suret}'  for  the  other,  [210]  rested  the  opinion  of  Lord  Chief  Justice 
Tindal,  in  Afflalo  v.  Fourdrinier  (6  Bing.  306).  In  all  these  cases,  the  party  is  liable 
in  the  nature  of  a  surety  for  what  is,  as  between  himself  and  the  bankrupt,  the 
bankrupt's  debt,  and  for  which  he  at  the  time  of  the  bankruptcy  ought  to  provide,  by 
express  or  implied  contract.  But  no  case  has  gone  beyond  these,  and  extended  the 
construction  of  the  statute  so  as  to  include  persons  who  are  co-sureties  for  a  debt  due, 
not  from  the  bankrupt,  but  from  a  third  person.  It  is  not  correct  to  say  that  one 
co-surety  is  liable  for  the  debt  of  another,  inter  se,  at  the  time  of  the  bankruptcy ; 
the  bankrupt  at  that  time  has  not  engaged  with  his  co-surety  to  provide  any  part  of 
the  money ;  but  the  third  party,  the  principal,  has  engaged  with  both  to  do  so  ;  and 
it  is  then  quite  a  contingency  whether  the  co-surety  will  be  called  on  by  the  creditor 
to  pay,  or  will  pay  more  than  his  own  share,  and  until  then  he  has  no  claim  on  the 
bankrupt ;  and  accordingly  it  has  been  so  held  by  Mr.  Justice  Erskine,  and  the  other 
members  of  the  Court  of  Review,  in  the  case  of  Ex  imrte  Porter  (2  Mont.  &  Ayr.  281), 
in  which  case  the  note,  in  which  all  joined,  was  clearly  due  before  the  bankruptcy  ; 
but  if  it  was  not  it  makes  no  difl'erence,  as,  where  one  person  is  really  a  surety  for 
another  for  his  debt,  it  has  been  held  that  he  is  within  the  clause,  though  the  debt  is 
not  due,  if  it  be  debitum  in  prajsenti  solvendum  in  f  uturo :  Ex  parte  Lobbon  (17  Ves. 
335).  In  the  previous  case  of  Clements  v.  Langley  (3  B.  &  Adol.  372),  there  are  strong 
dicta  to  the  same  effect,  though  the  case  itself  did  not  decide  that  a  co-surety  was  not 
within  the  meaning  of  the  clause  in  question. 
Eule  discharged. 


[211]  The  Attorney-General  v.  Hallett.  July  3,  1847. — An  information  by 
the  Attorney-General  stated  that  the  Queen  was  and  still  is  seised  in  her  demesne 
as  of  fee,  in  right  of  her  crown,  of  and  in  Waltham  Forest,  and  that  she  and  all 
her  ancestors,  kings  and  queens  of  England,  have  continually  held  and  enjoyed 
the  said  forest,  and  the  game  of  wild  beasts  and  fowls  of  chase  and  warren  coming 
and  arising  of  and  from  the  said  forest,  and  all  rights,  profits,  privileges,  liberties, 
and  franchises  appertaining  thereto,  without  any  disturbance,  title,  or  claim  made 
or  pretended  thereto,  &c. ;  that  the  defendant,  on  divers  days,  unlawfully  erected 
a  high  fence,  and  dug  a  deep  ditch  in  and  upon  the  soil  of  the  said  forest,  to  wit, 
upon  and  around  100  acres  of  land,  being  parcel  of  and  within  the  said  forest,  and 
therewith  inclosed  the  said  100  acres  of  the  said  forest,  and  encroached  and 
usurped  thereon,  and  separated  the  same  from  the  residue  of  the  said  forest,  and 
kept  and  continued  the  said  fence,  &c.,  whereby  the  Queen  could  not  have  and 
enjoy  the  said  forest  and  the  said  game,  and  the  said  rights,  profits,  &c.,  in  as  full 
and  ample  a  manner  as  she  of  right  ought  to  have  and  enjoy  the  same,  to  the 
great  injury  and  disturbance  of  the  Queen  in  the  said  forest,  to  the  great  damage 
and  destruction  of  the  vert  and  venison  of  and  in  the  said  forest,  to  the  dis- 
inherison of  the  Queen  in  the  premises.  Plea,  that  the  said  place  in  which,  &c., 
was  not,  nor  was  any  part  thereof,  parcel  of,  or  within  the  supposed  forest,  modo  et 
forma : — Held,  on  demurrer,  that  the  plea  was  good,  since  this  was  not  an 
information  of  intrusion  into  lands  of  the  Crown,  but  an  information,  in  the  nature 
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of  an  action  of  trespass  on  the  case,  for  the  injuiy  to  the  incorporeal  right  of 
forest,  by  interfering  with  the  game. 

[S.  C.  5  D.  &  L.  87 ;  16  L.  J.  Ex.  262.     For  further  proceedings  see  15  M.  &  W.  97.1 

Information  by  the  Attorney-General.  The  first  count  stated,  that  before  and  at 
the  time  of  the  committing  of  the  oflences  hereinafter  mentioned,  our  lady  the  Queen 
was,  and  still  is,  seised  in  her  demesne  as  of  fee,  in  right  of  her  crown  of  England,  of 
and  in  a  certain  forest  called  Waltham  Forest,  within  the  county  of  Essex ;  and  that 
our  lady  the  Queen,  and  all  her  ancestors,  Kings  and  Queens  of  England,  and  their 
assigns,  have  continually  held  and  enjoyed  the  said  forest,  and  the  game  of  wild  beasts 
and  fowls  of  forest,  chase,  and  warren,  coming  and  arising  of  and  from  the  said  forest, 
and  all  rights,  profits,  and  privileges,  liberties,  and  franchises  appertaining  thereto, 
without  any  disturbance,  title,  or  claim,  made  or  pretended  thereunto,  until  the  time 
of  the  committing  of  the  oflences  hereinafter  mentioned  ;  and  that  our  lady  the  Queen 
.still  of  right  ought  to  have  and  enjoy  the  said  forest,  and  the  said  game,  and  the  said 
rights,  profits,  privileges,  liberties,  and  franchises,  in  as  full  and  ample  a  manner  as 
hath  always  been  accustomed  :  That  K.  Hallett,  of  &c.,  on  the  1st  of  January,  A.D.  1845, 
and  on  divers  other  da_vs  and  times  afterwards,  and  before  the  day  of  exhibiting  this 
information,  at  &c.,  without  any  lawful  warrant,  right,  or  title  in  that  behalf,  unlaw- 
fully erected  and  made,  and  caused  to  be  erected  and  made,  a  high  and  wide  fence, 
and  dug  and  made  a  deep  and  wide  [212]  ditch,  in  and  upon  the  soil  of  the  said  forest, 
to  wit,  upon  and  around  divers,  to  wit,  100  acres  of  land,  situate  and  being  &c.,  and  being 
parcel  of  and  within  the  said  forest,  to  wit,  a  fence  of  the  height,  to  wit,  of  8  feet,  and 
of  the  width,  to  wit,  of  6  feet,  and  a  ditch  of  the  depth,  to  wit,  of  3  feet,  and  of  the 
width,  to  wit,  of  6  feet;  and  thereby  and  therewith  enclosed  a  great  part,  to  wit,  the 
said  100  acres  of  the  said  forest,  and  encroached  and  usurped  thereupon,  and  separated 
and  divided  the  same  from  the  residue  of  the  said  forest,  and  wrongfully  and  unjustly 
kept  and  continued  the  said  fence  so  erected  and  made,  and  the  said  ditch  so  dug  and 
made  as  aforesaid,  and  the  said  part  of  the  said  forest  so  separated  and  divided  and 
encroached  and  usurped  upon  as  aforesaid,  for  a  long  time,  to  wit,  from  thence  hitherto, 
whereby  and  by  reason  of  the  premises,  our  lady  the  Queen  cannot  have  and  enjoy 
the  said  forest,  and  the  said  game,  and  the  said  rights,  profits,  privileges,  liberties,  and 
franchises  in  as  full  and  ample  a  manner  as  she  of  right  ought  to  have  and  enjoy  the  same, 
to  the  great  injury  and  disturbance  of  our  lady  the  Queen  in  the  .said  forest,  to  the 
great  damage  and  destruction  of  the  vert  and  venison  of  and  in  the  said  forest,  to 
the  disinherison  of  our  lady  the  Queen  in  the  premises,  and  contrary  to  the  laws  in 
that  behalf. 

The  second  count  alleged,  that  the  defendant  kept  and  continued  upon  the  soil  of 
the  said  forest  a  fence  and  ditch  before  then  erected  and  made. 

There  were  two  other  counts,  which  only  varied  fiom  the  former  in  stating  that 
the  Queen  was  "  seised  as  of  fee  in  right  of  her  crown  of  England,"  omitting  the  words 
"  in  her  demesne." 

The  defendant  pleaded  to  each  of  the  counts,  that  the  said  place  in  which  &c.  was 
not,  nor  was  any  part  thereof,  parcel  of  or  within  the  supposed  forest,  modo  et  forma. 

General  demurrer,  and  joinder. 

The  Attorney-General  (Welsby  with  him),  in  last  Michael-[213]-mas  Term 
(November  24),  argued  in  support  of  the  demurrer.  With  the  exception  of  the  case 
of  The  AUorney-General  v.  Brown  (14  M.  &  W.  300),  no  plea  like  the  present  can  be 
found  in  any  book  of  entries,  or  in  any  record  of  this  Court.  It  is  necessary  to  consider 
the  information,  and  what  is  the  meaning  of  the  word  "  forest,"  as  to  which  the  ancient 
writers  have  differed.  Lord  Coke  says  (4  Inst.  289) :  "  A  forest  doth  consist  of  eight 
things,  viz.  of  soil,  covert,  laws,  courts,  judges,  officers,  game,  and  certain  bounds  : 
foresta  est  nomen  collectivum,  and  by  the  grant  thereof  the  soil,  game,  and  a  free  chase 
doth  pass."  Manwood  gives  a  different  definition  :  he  says  (cap.  1,  s.  2,  p.  41),  "  And 
therefore  a  forest  doth  chiefly  consist  of  these  four  things,  that  is  to  say,  of  vert, 
venison,  particular  laws  and  privileges,  and  of  certain  meet  officers  appointed  for  that 
purpose,  to  the  end  that  the  same  may  be  better  preserved  and  kept  for  a  place  of 
recreation  and  pastime,  meet  for  the  royal  dignity  of  a  prince."  Some  difficulty  might 
in  consequence  arise  as  to  the  allegation  of  sei.sin,  and  therefore  the  information  has 
been  framed  in  both  ways,  but  in  either  view  the  same  question  will  arise  upon  the 
plea.     This  information  is  in  effect  an  information  of  intrusion ;  but,  at  all  events,  it 
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alleges  an  encroacbruent  either  on  an  incorporeal  hereditament,  or  on  the  soil  of  the 
Crown.  [Parke,  B.  It  differs  from  the  old  form,  in  not  stating  that  the  title  of  the 
Crown  is  by  record.  The  precedents  in  Lord  Coke's  Reports  (1  Eep.  16  b.,  26  b.) 
allege  that  the  Crown  is  possessed  by  record,  and  the  reason  there  assigned  for  requir- 
ing the  defendant  to  shew  title  is,  that  the  title  of  the  Crown  appears  of  record,  and  is 
stated  in  the  information  to  be  of  record.]  This  case  must  be  considered  as  at  common 
law,  and  not  under  the  statute  21  Jac.  1,  c.  14,  s.  1.  That  statute  enacts,  -'That 
wheresoever  the  king,  his  heirs  or  successors,  and  such  from  and  under  whom  the  king 
[214]  claimeth,  and  all  others  claiming  under  the  same  title  under  which  the  king 
claimeth,  hath  been,  or  shall  be,  out  of  possession  by  the  space  of  twenty  years,  or  hath 
not  or  shall  not  have  taken  the  profits  of  any  lands,  tenements,  or  hereditaments, 
within  the  space  of  twenty  years  before  any  information  of  intrusion  brought,  or  to  be 
brought,  to  recover  the  same,  that  in  every  such  case  the  defendant  or  defendants  may 
plead  the  general  issue,  if  he  or  they  so  think  fit,  and  shall  not  be  pressed  to  plead 
specially."  Under  that  statute,  the  defendant  must  either  plead  the  general  issue,  and 
then  the  Crown  would  succeed  upon  proof  of  possession  at  any  time  within  twenty 
years,  or  else  the  defendant  must  shew  title  in  himself.  This  plea  is  not  under  that 
statute,  but  is,  in  truth,  a  part  of  the  old  plea  of  not  guilty,  as  between  subject  and 
subject,  viz.  a  plea  of  "not  possessed."  In  the  case  of  The  Attorney-General  v.  IFard 
(Hayes'  Ir.  Rep.  55.5),  the  Attorney-General  for  Ireland,  in  argument,  says,  "  Before 
the  statute  the  defendant  was  obliged  to  plead  his  title  specially  ;  4  Inst.  116.  The  case 
in  Savile's  Reports  (Sav.  66),  which  Comyns  (Com.  Dig.,  "  Prerogative,"  (D.  74))  cites 
as  an  authority  for  the  general  issue  being  pleaded  before  the  statute,  was  not  an 
information  at  the  suit  of  the  Crown,  but  of  one  John  Heydon,  and  therefore  does  not 
apply.  By  the  statute,  the  prerogative  of  the  Crown  has  been  remitted  in  only  one 
case,  viz.  where  there  was  a  reasonable  presumption  that  the  party  might  stand  upon 
his  possession  alone.  The  act  gives  a  title  by  adverse  possession  alone,  and  in  such 
case  the  party  is  not  put  to  plead  specially  his  title,  which  might  prove  defective,  and 
thus  be  subjected  to  the  risk  of  defeat  on  the  very  plea  which  the  statute  gave  him  :  The 
Attorney-General  of  the  Prince  of  Walts  v.  6'/.  Aubyn  (Wightw.  167,(231),  per  Graham,  B.). 
Assuming  the  general  issue  to  be  a  good  plea,  what  does  it  put  in  issue  1  Every 
[215]  averment  in  the  information,  even  the  averment  of  a  possession  by  the  Crown 
within  twenty  years.  If  the  Crown  have  been  out  of  possession  for  twenty  years,  the 
defendant,  under  the  general  issue,  will  have  an  opportunity  of  shewing  that  fact,  and 
thereby  putting  the  Crown  upon  proof  of  title  at  the  trial.  If  he  fail  in  that,  he 
evidently  was  not  entitled  to  the  loenefit  of  the  statute,  and  must  therefore  abide  all 
the  consequences  of  his  pleading,  as  before  the  act  passed."  The  learned  Attorney- 
General  is  in  error  in  stating  that  "not  guilty"  puts  in  issue  every  averment  in  the 
information.  At  common  law  two  courses  were  open  to  a  defendant :  he  might  either 
have  set  up  a  monstrans  de  droit  (Co.  Ent.  372,  377),  or  he  might  have  pleaded  "not 
guilty,"  which  was  in  effect  only  "  non  intrusit."  This  plea  denies  the  possession  of 
the  locus  in  quo.  Its  object  is  to  raise  the  question  whether  the  locus  in  quo  has 
ceased  to  be  parcel  of  the  forest  by  reason  of  its  inclosure  by  a  subject.  Now  Manwood 
says,  that  all  within  the  metes  and  bounds  is  part  of  the  forest  (cap.  1,  s.  1,  p.  41); 
but  the  effect  of  this  plea  is  to  put  in  issue  the  title  of  the  Crown.  The  rule  of 
prerogative  pleading  differs  from  that  of  pleading  by  the  subject.  Even  if  a  defective 
title  ^e  stated,  the  Crown  may  abandon  it  and  stand  on  its  prerogative  title,  and 
compel  the  defendant  to  shew  title :  Levjh  v.  Hwhon  (2  Dyer,  236  b.).  In  the  case 
of  Iter.  V.  The  Bishop  of  Worcester  (Vaugh.  62),  Vaughan,  C.  J.,  says,  "But  it  must  be 
agreed  there  are  cases  in  which  the  king  may  desert  his  own  title,  and  not  join  issue 
upon  the  defendant's  traversing  the  king's  title  or  avoiding  it,  but  traverse  the  title 
made  by  the  defendant  in  his  bar,  which  is  directly  taking  a  traverse  upon  a  traverse, 
which  regularly  a  common  person  cannot  do ;  nor  I  think  in  any  case,  but  where  the 
first  traverse  tendered  by  the  defendant  is  not  material  to  the  action  brought,  as  in 
the  case  of  waste  in  Long.  5  E.  4,  [216]  Digtiy  v.  Fitzherberfs  case,  and  Woodroffe  v. 
Codford's  case,  37  Eliz.  Hob.  f.  105."  Again  (Vaugh.  64):— "If  the  king  be  once 
seised,  his  highness  shall  retain  against  all  others  who  have  not  title,  notwith- 
standing it  be  found  also  that  the  king  had  no  title,  but  that  the  other  had 
possession  before  him,  as  appeareth  in  37  Ass.  p.  35,  which  is  pi.  11,  where  it  was 
found  that  neither  the  king  nor  the  party  had  title,  and  yet  adjudged  that  the 
king  should  retain  ;  for  the  office  that  finds  the  king  to  have  a  right  or  title  to  enter, 
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makes  even  the  king  a  good  title,  though  the  office  be  false,  &c.  And  therefore  no 
man  shall  traverse  the  office  unless  he  make  himself  a  title ;  and  if  he  cannot  prove 
his  title  to  be  true,  although  he  be  able  to  prove  his  traverse  to  be  true,  yet  this 
traverse  will  not  save  him."  In  Norris  v.  Butler  (Sav.  4,  case  10),  Manwood  says, 
that  an  information  of  intrusion  is  a  proceeding  "  to  prove  title  for  the  Crown,  and  is 
in  the  nature  of  an  inquisition,  and  not  to  try  the  right."  The  case  of  Heydun  v. 
Ware  (Sav.  66)  shews,  that  "  not  guilty  "  before  the  statute  of  James  amounted  only 
to  non  inti'usit.  If  an  information  be  exhibited  in  the  Exchequer  by  a  common 
person  for  the  king,  and  the  defendant  pleads  in  bar  and  traverses  the  information, 
the  king  may  traverse  the  matter  of  the  bar  if  he  pleases,  and  is  not  bound  to 
maintain  the  matter  contained  in  the  absque  hoc:  Hex  v.  Parker  (Cro.  Jac.  481). 
With  respect  to  the  difficulty  which  is  suggested  to  arise  from  its  not  appearing  that 
the  title  of  the  Crown  is  by  matter  of  record,  it  is  submitted  that  there  is  no  such 
requisite  in  the  case  of  a  forest,  for  it  can  exist  only  by  record.  The  allegation,  that 
the  Queen  claims  a  forest,  is  equivalent  to  an  allegation  that  she  claims  it  of  record. 
A  forest  can  only  be  held  by  royal  prerogative,  of  which  the  Court  will  take  judicial 
notice.  If  the  Crown  grants  a  forest  to  a  subject,  it  becomes  a  free  chase.  Forests 
were  originally  formed  [217]  by  perambulations  (Manwood,  3S),  the  form  of  a  record 
of  which  is  found  in  4  Inst.  302.  [Parke,  B.  In  what  way  do  you  say  the 
defendant  ought  to  plead?]  That  he  did  not  encroach;  admitting  the  Queen's 
title. 

Willes,  contra.  The  definition  of  a  "forest,"  and  of  the  purlieu  of  a  forest,  will 
be  found  in  Com.  Dig.,  tit.  "Chase,"  (A.  1),  (A.  2),  (I.).  There  are  some  places 
which,  though  within  the  ancient  perambulations,  may  be  no  part  of  the  forest  as 
against  the  owner  of  the  land  ;  therefore,  as  against  him,  the  Crown  must  shew  not 
only  an  intrusion,  but  a  "  purpresture."  This  information  is  ambiguous,  and  would 
subject  the  defendant  to  great  difficulty,  if  he  is  compelled  to  plead  otherwise  than 
he  has  done.  The  old  form  of  an  information  of  intrusion  appears  from  the  case  of 
Alton  Woods  (1  Rep.  26  b.).  The  present  information  difl'ers  from  that  in  two  respects  ; 
first,  it  does  not  shew  title  in  the  Crown  ;  secondly,  it  does  not  in  terms  allege  an 
intrusion.  This  information  is  for  the  disturbance  of  an  incorporeal  hereditament, 
which  precludes  the  defendant  from  pleading  his  title.  It  is  altogether  difterent  from 
an  intrusion  on  lands,  for  if  in  this  case  the  defendant  shewed  his  title  to  the  land,  it 
would  be  no  answer  to  the  complaint  in  this  information,  which  might  be  consistent 
with  such  title.  The  dicta  of  Vaughan,  C.  J.,  in  the  case  of  Hex  v.  The  Bishop  of 
Worcester,  are  in  favour  of  this  view.  As  this  information  is  framed,  the  defendant 
would,  upon  plea  of  not  guilty,  be  put  out  of  possession,  as  such  plea  would  admit  the 
title  of  the  Crown.  In  Burton's  Exchequer  Practice  (p.  401)  it  is  said,  "The  ancient 
course  of  the  Exchequer  hath  been,  that  if,  in  an  information  of  intrusion  into  lands 
or  tenements,  the  defendant  pleads  'not  guilty,'  he  shall  lose  the  possession.  And  it 
is  said  that  the  reason  of  this  course  is,  first,  that  the  King's  title  appeareth  of  the 
record,  [218]  and  therefore  the  defendant  may  take  knowledge  thereof,  and  the  rather 
for  that,  in  every  information  of  intrusion,  it  is  specified  of  whose  possession  the  lauds 
&c.  were:  but  if  the  defendant  plead  'not  guilty,'  the  King's  learned  counsel  cannot 
know  the  defendant's  title,  to  provide  to  answer  the  same,  as  the  defendant  may  do 
to  the  King's  title:  4  lust.  116;  Dyer,  7  Eliz.  238."  Upon  the  plea  of  not  guilty, 
either  at  common  law  or  under  the  statute,  the  defendant  would  be  precluded  from 
giving  evidence  of  title,  if  the  Crown  could  shew  a  possession  within  twenty  years. 
This  therefore  is  the  only  mode  in  which  the  defendant  could  raise  the  question 
without  setting  out  title,  which  he  is  not  bound  to  do.  There  is  a  distinction  between 
the  title  of  the  Crown  to  land  and  to  such  a  possession  as  that  of  a  forest.  Of  land 
the  Cron  n  has  the  ultimate  reversion,  in  default  of  title  in  a  subject ;  but  the  right 
of  the  Crown  to  a  forest  depends  on  statutes  and  charters.  The  reason  why  no  pre- 
cedent of  such  a  plea  can  be  found  is,  because  the  form  of  the  information  is  novel. 

The  Attorney  General,  in  reply.  Under  this  plea  it  is  impossible  to  say  whether 
the  defendant  relies  upon  the  defence  of  his  title,  or  that  the  locus  in  quo  is  not  within 
the  purlieu  of  the  forest,  or  that  it  has  been  disafforested.  Either  of  those  defences 
the  Ci'own  would  have  a  right  to  traverse.  The  plea  is  calculated  to  mislead,  and  is 
also  argumentative.  Assuming  that  the  defendant  admits  the  title  of  the  Crown  to 
this  part  of  the  forest,  he  does  so  in  such  a  way  as  to  compel  the  Crown  to  prove  the 
whole  title,  in  order  to  shew  the  ambit  of  the  forest.      That  the  rule  of  law  is  the 
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same  as  to  land  and  incorporeal  hereditaments,  is  evident  from  the  recital  in  the  statute 
of  James,  and  the  case  of  Xorris  v.  Butler,  which  was  an  information  for  intrusion  on 
tithes.  The  reason  why  an  intruder  is  bound  to  shew  title  is,  not  that  the  Crown  has 
a  title  as  lord  paramount,  but  because  its  title  is  of  record,  and  so  [219]  known  to  all. 
The  precedents  in  Coke's  Reports  are  not  for  intrusion  upon  royal  franchises. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (After  stating  the  pleadings)  The  question  which  arises  upon  each 
of  these  four  counts  is  the  same.  If  this  were  an  information  of  intrusion  into  the 
lands  of  the  Crown,  there  is  no  doubt  that  all  these  pleas  would  be  bad,  for  it  is  clear 
that  a  defendant  in  such  an  information  cannot  deny  the  title  of  the  Crown ;  and  he 
must  shew  title  in  himself  if  he  pleads  specially.  On  such  an  information,  a  defendant 
is  supposed  to  be  in  possession  of  the  lands  claimed  by  the  Crown,  and  he  must 
maintain  his  possession,  and  shew  it  to  be  legal.  But  we  cannot  infer  from  any 
allegation  in  this  information,  that  the  Crown  claims  the  soil  of  the  locus  in  quo. 
The  cause  of  action  is  ambiguously  stated,  and  the  information  may  be  supported  by 
evidence  shewing  the  title  to  the  soil  itself,  or  that  the  encroachment  was  within  the 
limits  of  the  Queen's  forestal  rights.  We  have  searched  in  vain  for  authorities 
in  point  upon  this  subject  ;  nor  can  we  find  precedents  for  information  of  intrusion 
into  a  forest.  It  seems  to  us,  after  much  consideration,  that  we  cannot  look  upon 
this  in  any  other  light  than  as  an  information  in  the  nature  of  an  action  of  trespass  on 
the  case  for  the  injury  to  the  incorporeal  right  of  forest,  bj'  interfering  with  the 
game ;  and  if  so,  we  find  no  authority  for  holding  that  the  defendant  is  bound  to 
plead  title  to  the  land  which  he  uses  in  such  a  way  as  to  be  injurious  to  the  game. 
We  therefore  think  that  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


[220]  Cooke  v.  Blake.  July  3,  1847. — To  trespass  for  breaking  and  entering  the 
plaintiff's  close,  the  defendant  pleaded, — 1st,  the  user  of  a  right  of  way  for  twenty 
years  ;  2ndly,  a  user  of  the  way  for  forty  years.  Eeplication  to  the  former  plea, 
that  the  corporation  of  L.,  being  seised  in  fee  of  the  locus  in  quo,  by  indenture  of 
feoffment  demised  it  to  H.  for  three  lives  and  twenty-one  years ;  that  the  corpor- 
ation delivered  seisin  to  H.,  who  became  and  was  seised  of  the  said  close  during 
the  period  of  twenty  years  in  the  said  plea  mentioned,  and  the  said  term  so 
demised  was  existing  in  full  force,  and  not  expiied,  surrendered,  or  otherwise 
become  void.  The  replication  to  the  other  plea  stated,  in  similar  terms,  the 
demise  of  the  locus  in  quo  by  the  corporation  of  L.  to  H.,  and  then  alleged  that 
H.,  being  so  seised  of  the  locus  in  quo,  by  indenture  between  C.  of  the  first  part, 
H.  of  the  second  part,  and  M.  &  W.  of  the  third  part,  granted  to  M.  &  W.  a 
right  of  way  over  the  locus  in  quo.  Rejoinder  to  replication  to  first  plea,  that 
the  said  term  so  demised  was  not  existing  during  the  period  of  twenty  years 
in  that  plea  mentioned,  modo  et  forma.  Rejoinder  to  replication  to  second  plea, 
that  H.  did  not  grant  to  M.  &  W.  the  right  of  way,  modo  et  forma.  At  the 
trial,  it  appeared  that  the  corporation  of  L.,  being  seised  in  fee  of  the  locus  in 
quo,  by  indenture  of  the  17th  February,  ISOO,  demised  it  to  H.  for  three  lives 
and  twenty-one  years.  By  indenture  of  the  23rd  July,  1803,  after  reciting  the 
above  indenture,  H.  assigned  to  C.  the  demised  premises  for  securing  payment  of 
£1200,  lent  by  C.  to  H.  By  indenture  of  the  9th  February,  1804,  after  reciting 
the  demise  to  H.  by  the  corporation,  the  assignment  by  H.  to  C,  and  also  reciting 
that  H.  had  agreed  to  sell  part  of  the  land  to  M.  and  W.  for  a  sum  out  of  which 
the  sum  due  from  H.  should  be  paid  to  C.  ;  C,  at  the  request  of  H.,  bargained, 
sold,  assigned,  and  transferred,  and  H.  granted,  bargained,  sold,  assigned,  and 
transferred  to  M.  and  W.  part  of  the  demised  premises,  together  with  the  right 
of  way  in  question.  In  1812,  H.  died,  having  made  his  will,  whereby,  after 
bequeathing  his  estates  to  his  wife  for  life,  he  devised  the  same,  after  her  death, 
to  J.  and  M.,  in  manner  following,  "  upon  trust  to  pay  and  apply  the  rents, 
issues,  and  profits  of  the  same  to  and  for  the  life  and  benefit  of  my  daughter 
Mary,  and  her  assigns,  during  her  life,  and  independent  of  her  present  or  any 
future  husband  ;  and  from  and  after  the  decease  of  my  said  daughter,  I  give, 
devise,  and  bequeath  my  real  and  leasehold  estates  as  aforesaid  unto  and  equally 
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among  all  and  every  the  children  of  my  said  daughter  Mary,  share  and  share 
alike,  as  tenants  in  common  ;  and  if  the  said  IMaiy  shall  die  without  leaving 
lawful  issue  her  surviving,  and  I  give  &c.  the  same  to  my  grand-daughter  Ann." 
In  1816,  the  wife  of  H.  died,  and,  by  indenture  of  the  11th  December,  1817,  the 
corporation  of  L.  assigned  to  the  trustees  the  reversion  in  fee-simple  of  the  locus 
in  quo. — Held,  first,  that  the  plaintiff  was  entitled  to  a  verdict  on  the  rejoinder 
to  the  replication  to  the  first  plea,  since  the  trustees  under  the  will  of  H.  took 
only  an  estate  during  the  life  of  the  testator's  daughter,  and  therefore  the  lease 
for  lives  did  not  merge  in  the  grant  of  the  reversion. — Secondly,  that  the 
rejoinder,  "  ne  granta  pas,"  only  put  in  issue  the  fact  of  a  grant,  and  that  the 
seisin  of  H.  was  admitted. 

[S.  C.  17L.  J.  Ex.  370.] 

Trespass.  The  declaration  stated,  that  the  defendant,  on  &c.,  broke  and  entered 
a  certain  close  and  yard  of  the  plaintiff,  situate  in  Liverpool  &c.,  that  is  to  say,  a 
certain  yard  or  close  adjoining  and  belonging  to  a  certain  dwelling-house  of  the 
plaintiff',  and  communicating  by  a  gateway  with  a  street  called  Wood-street,  in  Liver- 
pool aforesaid,  and  called  and  known  as  the  Common-yard  ;  and  then,  to  wit,  at  the 
said  several  days  and  times,  passed  and  repassed  into,  out  of,  over,  and  along  the  said 
close  or  yard,  and  obstructed  and  encumbered  the  said  close  and  yard,  and  then 
ejected  and  expelled  the  plaintiff'  from  the  use,  occupation,  and  possession  of  the  said 
close  and  yard,  &c. 

[221]  The  defendant  pleaded  (with  other  pleas),  thirdly,  that  for  the  full  period 
of  twenty  years  next  before  the  commencement  of  this  suit,  the  respective  occupiers 
for  the  time  being  of  a  certain  messuage,  situate  in  the  said  parish  of  Liverpool  &e., 
and  adjoining  the  said  close  and  yard,  in  which  &c.,  actually  had  used  and  enjoyed, 
and  were  respectively  accustomed  to  use  and  enjoy,  as  of  right  and  without  interrup- 
tion, and  still  as  of  right  and  without  interruption  ought  to  have,  use,  and  enjoy,  a 
certain  way  for  themselves  and  their  servants  to  go,  return,  pass,  and  repass  on  foot 
from  the  said  messuage  towards,  into,  through,  over,'and  along  the  said  close  and  yard, 
in  which  &c.,  and  from  thence  through  the  said  gateway  unto  and  into  the  said  street, 
called  Wood-street,  in  the  said  declaration  mentioned,  and  so  fiom  thence  back  again 
from  the  said  street,  through  the  said  gateway,  towards,  and  unto,  and  into,  and 
through  the  said  close  and  yard,  in  which  &c.,  unto  and  into  the  said  messuage  at 
all  times  of  the  year,  at  his  and  their  fiee  will  and  pleasure,  as  to  the  said  messuage 
belonging  and  appertaining.  And  the  defendant  says,  that  during  part  of  the  said 
period  of  twenty  years,  to  wit,  at  the  said  several  times,  &c.,  he  was  the  occupier  of 
the  said  messuage,  and  being  such  occupier,  and  having  occasion,  and  being  so  entitled, 
to  use  the  said  way,  did  at  the  said  times  when  &c.,  pass  and  repass  in.  by,  through, 
and  along  the  said  way  from  the  said  messuage,  into,  through,  over,  and  along  the 
said  close  and  yard  in  which  &c.,  through  the  said  gateway,  towards  and  unto  and 
into  the  said  street,  and  so  from  thence  back  again,  in,  by,  through,  and  along  the 
said  way,  through  the  said  gateway,  unto  and  into  the  said  messuage,  using  the  said 
way  there  for  the  purpose  and  upon  the  occasion  aforesaid,  as  he  might  for  the  cause 
aforesaid,  and  in  so  doing  the  defendant,  at  the  said  times  when  &c.,  a  little  obstructed 
the  said  close  and  yard  itc,  quie  sunt  eadem.     Verification. 

The  defendant  pleaded  also,  fourthly,  a  similar  plea  of  a  user  of  the  way  for  foity 
years. 

[222]  Replication  to  third  plea.  That  before  the  commencement  of  the  said  period 
of  twenty  years  in  the  said  third  plea  mentioned,  and  before  any  user  of  the  said 
supposed  right  of  way  in  that  plea  mentioned,  and  before  and  at  the  time  of  the 
making  of  the  indenture  next  hereinafter  mentioned,  the  mayor,  bailiffs,  and  burgesses 
of  the  borough  of  Liverpool  &c.  were  seised  in  their  demesne  as  of  fee  of  and  in  the 
said  close  and  yard  in  which  &c.,  and  being  so  seised,  heretofore,  and  before  any  user 
of  the  said  supposed  right  of  way  in  the  said  third  plea  mentioned,  to  wit,  on  the 
17th  Februaiy,  A.D.  1800,  by  a  certain  indenture  then  made  between  the  said  mayor, 
bailiff's,  and  burgesses  of  the  one  part,  and  Thomas  Herbert  of  the  other  part,  (which 
said  indenture  having  been  lost  by  lapse  of  time,  the  defendant  cannot  produce  the 
same  to  the  Couit  here),  the  said  mayor,  bailiff's,  and  burgesses  did  demise,  grant, 
let,  and  to  farm  let  unto  the  .said  T.  Herbert,  his  executors,  &c.  (amongst  and  with 
other  hereditaments  and  premises),  the  said  close  and  yard  in  which  &e.,  to  have  and 
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to  hold  the  same,  with  the  appurtenances,  unto  the  said  T.  Herbert,  his  executors, 
&c.,  for  the  term  of  the  several  and  natural  life  and  lives  of  Mary  Herbert,  (daughter 
of  the  said  T.  Herbert),  John  Cukit,  and  John  Audley  Jee,  and  the  life  of  the  survivor 
of  them,  and  for  the  further  term  of  twenty-one  years  next  after  such  survivor's 
decease,  under  the  yearly  rent  and  subject  to  the  covenants  and  provisoes  in  the  said 
indenture  contained  ;  and  the  said  mayor,  bailifls,  and  burgesses  then,  to  wit,  on  &c., 
delivered  seisin  of  the  said  close  and  yard  in  which  >tc.,  to  the  said  T.  Herbert;  by 
virtue  of  which  said  demise  the  said  T.  Herbert  then  became  and  was  seised  and  pos- 
sessed of  the  said  close  and  yard  in  which  &c.,  with  the  appurtenances,  for  the  said 
term  so  to  him  thereof  granted  as  aforesaid  ;  that  for  and  during  the  whole  of  the  said 
period  of  twenty  years  in  the  said  third  plea  mentioned,  and  at  the  said  several  times  in 
the  said  declaration  and  third  plea  respectively  mentioned,  the  said  J.  A.  Jee,  one  of 
the  lives  meii-[223]-tioned  in  the  said  lease,  was  living,  and  the  said  term  so  demised 
and  granted  by  the  said  mayor,  bailiff's,  and  burgesses  of  and  in  the  said  close  and 
yard  in  which  &c.,  was  existing,  in  full  force,  and  undetermined,  and  not  expired, 
surrendered,  forfeited,  or  otherwise  become  void.     Verification. 

The  replication  to  the  fourth  plea  stated  the  grant  of  the  locus  in  Cjuo  by  the  mayor, 
bailiffs,  and  burgesses  to  T.  Herbert,  as  in  the  above!  replication,  and  proceeded  thus  : 
that  T.  Herbert,  being  so  seised  of  the  said  close  and  yard  in  which,  &c.,  and  during 
the  continuance  of  the  said  demise,  to  wit,  on  the  9th  of  February,  1804,  by  a  certain 
indenture  then  made  between  one  John  Cukit  of  the  one  part,  the  said  T.  Herbert  of 
the  second  part,  and  Thomas  Morland  and  Josiah  Williamson  of  the  third  part  (which 
said  indenture  being  in  the  possession  of  the  defendant,  the  plaintiff  cannot  produce 
the  same  to  the  Court  here),  the  said  T.  Herbert  did  grant  unto  the  said  T.  Morland 
and  J.  Williamson,  their  executors,  &c.,  liberty  of  ingress,  egress,  and  regress  in,  to, 
and  out  of  the  said  close  and  yard  in  which  &c.,  for  and  during  the  residue  of  the 
said  term  by  the  said  last-mentioned  indenture  created  and  granted  ;  that  during  a 
part  of  the  said  period  of  forty  years  in  the  said  fourth  plea  mentioned,  to  wit,  during 
ten  years  thereof,  the  respective  occupiers  of  the  said  messuages  in  the  said  fourth 
plea  mentioned  had  used  and  enjoyed  the  said  liberty  of  ingress,  egress,  and  regress, 
or  right  of  way,  for  themselves  and  their  servants  to  go,  return,  pass  and  I'epass  on  foot 
from  the  said  messuage,  towards,  into,  through,  over  and  along  the  said  close  and 
yard  in  which  &c.,  and  from  thence  through  the  said  gateway,  unto  and  into  the 
said  street  called  Wood-street,  and  so  from  thence  back  again  from  the  said  street 
through  the  said  gateway,  towards  and  unto  the  said  close  and  yard  in  which,  &c., 
unto  and  into  the  said  messuage,  at  all  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  as  in  the  said  fourth  plea  is  in  that  behalf  alleged,  (being  [224]  the  said  liberty 
of  ingress,  egress,  and  regress,  or  right  of  way  aforesaid),  under  and  by  virtue  of  the 
said  grant  thereof  by  the  said  T.  Herbert,  and  not  otherwise.     Verification. 

liejoinder  to  replication  to  third  plea.  That  the  said  term  so  demised  and  granted 
by  the  said  maj^or,  bailifls  and  burgesses  of  and  in  the  said  close  and  yard,  in  which 
&c.,  was  not  so  existing  in  manner  and  form  as  in  the  said  replication  mentioned,  for 
and  during  the  whole  or  any  part  of  the  said  period  of  twenty  years  in  the  said  third 
plea  mentioned,  modo  et  form:\. 

Rejoinder  to  replication  to  fourth  plea.  That  the  said  T.  Herbert  did  not  grant 
unto  the  said  T.  Morland  and  J.  Williamson,  their  executors,  &e.,  liberty  of  ingress, 
egress,  and  regress  into,  through,  and  out  of  the  said  close  and  yard,  in  which  &c.,  for 
and  during  the  residue  of  the  said  term  in  the  said  indenture,  in  the  said  replication 
mentioned  and  granted,  modo  et  forma. 

At  the  trial,  before  Rolfe,  B.,  at  the  Liverpool  Spring  assizes,  1847,  the  following 
facts  appeared; — By  indenture  of  feoffment,  dated  the  17th  February,  1800,  the 
mayor,  bailiffs,  and  burgesses  of  Liverpool,  being  seised  in  fee,  demised  certain  premises, 
including  the  locus  in  quo,  to  T.  Herbert,  for  the  several  lives  of  Mary  Herbert, 
J.  Cukit,  and  J.  A.  Jee,  and  the  survivor  of  them,  and  for  twenty-one  j'ears  after  the 
survivor's  decease.  Herbert  took  possession  of  the  premises,  and  on  the  23rd  July, 
1803,  by  an  indenture  between  Herbert  of  the  first  part,  and  J.  Cukit  of  the  other 
part,  after  reciting  the  above  indenture  of  the  Nth  February,  1 800,  Herbert  "granted, 
bargained,  sold,  assigned,  transferred,  and  set  over  "  the  demised  premises  to  Cukit 
for  the  several  lives  of  the  said  Mary  Herbert,  J.  Cukit,  and  J.  A.  Jee,  and  for  the  life 
of  the  survivor,  and  for  the  term  of  twenty-one  3'ears  from  the  death  of  such  surveyor, 
upon  trust  at  any  time  to  sell  and  absolutely  dispose  of  the  same  for  the  purpose  of 
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raising  and  securing  payment  to  Cukit  of  the  sum  of  £1200,  lent  by  Cukit  to  [225] 
Herbert,  with  interest.  No  memorandum  of  livery  of  seisin  was  indorsed  on  this 
deed,  and  it  was  proved  that  Herbert  bad  always  been  in  possession  of  the  premises. 
By  indenture  of  the  9th  February,  1804,  between  J.  Cukit  of  the  first  part,  T.  Herbert 
of  the  second  part,  and  T.  Morland  and  J.  Williamson  of  the  third  part,  after  reciting 
the  indenture  of  the  ITth  February,  1800,  and  the  indenture  of  the  23rd  July,  1803, 
and  al.so  reciting  "that  there  was  then  due  to  J.  Cukit  the  principal  sum  of  £1200, 
and  that  T.  Herbert,  with  the  consent  of  J.  Cukit,  had  come  to  an  agreement  with 
the  said  T.  Morland  and  J.  Williamson,  for  the  absolute  sale  and  disposal  to  them  of 
part  of  the  premises  demised  to  T.  Herbert  by  the  indenture  of  the  17th  February, 
1800,  for  the  sum  of  £1.500,  out  of  which  sum  it  had  been  agreed  that  the  sum  of 
£1200  should  be  paid  to  the  said  J.  Cukit,  and  the  residue  to  the  said  T.  Herbert,  it 
was  witnessed,  that  in  consideration  of  £1200  paid  by  the  said  T.  Morland  and 
J.  Williamson  to  the  said  J.  Cukit,  by  and  with  the  direction  and  consent  of  the  said 
T.  Herbert,  testified  by  his  being  made  a  party  to  and  executing  those  presents,  and 
also  in  consideration  of  the  sum  of  £300  by  the  said  T.  Morland  and  J.  Williamson 
paid  to  T.  Herbert,  he  the  said  J.  Cukit,  at  the  request  and  by  the  direction  and 
appointment  of  T.  Herbert,  testified  as  aforesaid,  hath  bargained,  sold,  assigned, 
transferred  and  set  over,  and  by  these  presents  doth  bargain,  sell,  assign,  transfer  and 
set  over,  and  the  said  T.  Herbert  hath  granted,  bargained,  sold,  assigned,  transferred 
and  set  over,  ratified  and  confirmed,  and  by  these  presents  doth  grant,  bargain,  sell, 
assign,  transfer  and  set  over,  ratify  and  confirm  unto  the  said  T.  Morland  and 
J.  Williamson,  all  that  piece  or  parcel  of  land,  &c.,  (being  part  of  the  premises  demised 
to  T.  Herbert  by  the  said  recited  indenture  of  lease),  together  with  liberty  of  ingress, 
egress,  and  regress,  in  and  through  a  gateway  to  the  front  of  Wood-street,  and  a 
common  yard  behind  the  same,  &c.  To  have  and  to  hold  the  said  piece  or  parcel  of 
land,  [226]  &c.,  with  the  appurtenances,  unto  the  .said  T.  Morland  and  J.  Williamson, 
their  executors,  &c.,  as  tenants  in  common,  and  not  as  joint  tenants,  from  the  day  of 
the  date  hereof,  for  and  during  the  term  of  the  natural  and  several  life  and  lives  of 
the  said  Mary  Herbert,  J.  Cukit,  and  J.  A.  Jee,  and  for  the  life  of  the  survivor  of 
them,  and  for  the  further  term  of  twenty-one  years  next  after  such  survivor's  decease. 
In  the  year  1812  T.  Herbert  died,  having  on  the  28th  March,  1812,  duly  made  his 
last  will  and  testament,  whereby,  after  bequeathing  all  his  freehold  and  leasehold 
estates  to  his  wife  for  her  life,  with  a  devise  over  of  part,  he  devised  the  premises 
in  question  as  follows: — "And  I  give,  devise,  and  bequeath  all  the  rest,  residue,  and 
remainder  of  my  real  and  leasehold  estates,  from  and  after  the  decease  of  my  said 
wife,  unto  William  Field  and  William  Moss,  of  &c.,  to  hold  to  them  and  the  survivor 
of  them,  his  executors,  administrators,  and  assigns,  according  to  the  respective  estates, 
rights,  and  interests  whereof  I  may  be  possessed  of,  in,  and  to  the  same  respectively ; 
upon  trust  to  pay  and  apply  the  rents,  issues,  and  profits  of  the  same  residue  and 
remainder  of  my  real  and  leasehold  estates  to  and  for  the  use  and  benefit  of  my  said 
daughter  Mary  Jee,  and  her  assigns,  during  her  life,  independent  of  her  present  or 
any  her  future  husband  ;  and  from  and  after  the  decease  of  my  said  daughter  Mary 
Jee,  I  give,  devise,  and  bequeath  all  the  said  residue  and  remainder  of  my  real  and 
leasehold  estates  as  last  aforesaid,  unto  and  equally  among  all  and  every  the  children 
of  my  said  daughter  Mary  Jee,  lawfully  to  be  begotten,  share  and  share  alike,  to  take 
as  tenants  in  common,  and  not  as  joint  tenants ;  and  if  the  said  Mary  Jee  shall  die 
without  leaving  lawful  issue  her  surviving,  then  I  give,  devise,  and  bequeath  such  residue 
and  remainder  as  aforesaid  unto  my  grand-daughter,  Mary  Ann  Shaw,  her  heirs, 
executors,"  &c.  In  the  year  1816  T.  Herbert's  wife  died.  By  indentui'e  of  the  11th 
December,  1817,  between  the  mayor,  bailiffs,  and  burgesses  of  Liverpool  of  the  one 
part,  and  [227]  William  Field  and  William  Moss,  (the  trustees  named  and  appointed 
in  and  by  the  will  of  T.  Herbert),  of  the  other  part,  after  reciting  the  indenture  of 
the  17th  February,  1800,  also  reciting  that  "the  said  W.  Field  and  W.  Moss,  as 
trustees  of  the  said  late  T.  Herbert,  were  entitled  to  the  said  piece  of  land,  &c.,  for 
the  remainder  of  the  said  several  terms  of  lives  and  years  granted  by  the  said  indenture 
of  lease,  and  that  they  had  agreed  with  the  .said  mayor,  bailiffs,  and  burgesses,  for 
the  purchase  of  the  reversion  and  inheritance  in  fee  simple  of  and  in  the  same, 
expectant  on  the  determination  of  the  said  indenture  of  lease,  it  was  witnessed,  that 
in  consideration  of  £532  to  the  said  mayor,  bailiffs,  and  burgesses,  paid  by  the  said 
W.  Field  and  W.  Moss,  the  said  mayor,  bailiffs,  and  burgesses  granted,  bargained, 
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sold,  aliened,  released,  and  confirmed  unto  the  said  W.  Field  and  W.  Moss,  as  trustees 
as  aforesaid,  their  heirs  and  assigns,  all  that  the  reversion  in  fee  simple  expectant, 
and  to  take  effect  in  possession  immediately  from  and  after  the  determination  of  the 
several  estates  and  terms  for  lives  and  years  granted  by  the  said  recited  indenture 
of  lease,  of  and  in  all  that  piece  or  parcel  of  land,"  &c. ;  "  to  have  and  to  hold  the 
said  reversion  in  fee  simple  so  expectant  as  aforesaid,  thereby  granted  and  released, 
of  and  in  the  said  hereditaments  and  premises,  &c.,  unto  the  said  W.  Field  and 
W.  Moss,  their  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  them  the  said 
W.  Field  and  W.  Moss,  their  heirs  and  assigns  for  ever,  to  the  uses,  upon  the  trusts, 
and  to  and  for  the  several  ends,  intents,  and  purposes  mentioned,  expressed  and 
declared  in  and  by  the  last  will  and  testament  of  the  said  T.  Herbert,  deceased,  and 
for  no  other  use,  trust,  intent,  or  purpose  whatsoever."  In  the  year  1S30,  Mary  Jee, 
the  daughter  of  T.  Herbert,  died. 

It  was  submitted  on  behalf  of  the  defendant,  that  the  issue  raised  on  the  third 
plea  ought  to  be  found  for  him,  because  under  the  will  of  T.  Herbert  the  trustees 
took  the  absolute  legal  estate  in  the  premises  demised,  and  conse-[228]-quently  the 
lease  for  lives  merged  in  the  grant  of  the  reversion.  It  was  answered  by  the  plaintiffs 
counsel,  that  the  legal  estate  in  the  premises  was  limited  to  the  trustees  during  the 
life  of  Mary  Jee,  and  that  upon  her  death  the  remainder  took  effect  in  her  children. 
It  was  also  urged  by  the  defendant's  counsel,  that  the  issue  raised  on  the  fourth  plea 
ought  to  be  found  for  the  defendant ;  first,  because  at  the  time  of  the  supposed  grant 
by  Herbert  to  Morland  and  Williamson,  Herbert  had  no  estate  in  the  premises ; 
secondly,  that  on  the  face  of  the  indenture  of  the  9th  Febru.ary,  1804,  it  was  evident 
that  Herbert  did  not  puiport  to  grant  the  right  of  way.  On  behalf  of  the  plaintiff, 
it  was  contended  that  the  replication  admitted  the  seisin  of  Herbert,  and  that  the  fact 
of  the  grant  was  alone  in  issue.  The  learned  judge  directed  a  verdict  for  the  defen- 
dant on  both  issues,  reserving  leave  for  the  plaintiff' to  move  to  enter  a  verdict  for  him. 

Knowles,  in  last  Easter  Term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
plaintiff  on  those  issues,  or  for  a  new  trial.  On  the  first  point  he  cited  Doe  v.  Simpson 
(5  East,  162),  Edwards  v.  .Symons  (6  Taunt.  213),  AcMand  v.  Lutlcy  (9  Adol.  &  E.  879), 
Adams  v.  Adams  (6  Q.  B.  860). 

Crompton  shewed  cause  (June  22).  The  issue  on  the  third  plea  was  properly 
found  for  the  defendant.  The  question  raised  by  the  rejoinder  to  the  replication  to 
that  plea  is,  whether  the  term  granted  by  the  mayor,  bailifl!"s,  and  burgesses,  to 
Herbert,  by  the  indenture  of  feoffment  of  the  17th  February,  1800,  existed  during 
the  twenty  years  mentioned  in  the  plea.  That  will  depend  upon  whether  the  ti'ustees 
under  the  will  of  Herbert  took  the  absolute  legal  estate  in  the  premises.  If  so,  the 
term  for  lives  created  by  the  indenture  of  the  17th  February,  1800,  merged  in  the 
grant  of  the  reversion  to  the  trustees  by  the  indenture  [229]  of  the  11th  December, 
1817.  The  language  of  the  will  is  clearly  sufficient  to  vest  the  absolute  legal  estate 
in  the  trustees.  The  testator  devises  "  all  the  rest,  residue,  and  remainder  of  his  real 
and  leasehold  estates."  Those  words  pass  the  fee  simple.  It  is  true  that  the  devise 
is  to  the  trustees  and  their  executors ;  but  it  would  have  been  improper  to  use  the 
word  "heirs"  in  the  will,  as  that  word  is  not  found  in  the  grant  to  Herbert.  The 
purposes  of  the  trust  require  that  the  trustees  should  take  the  absolute  legal  estate, 
and  the  true  construction  of  the  will  is,  that  the  children  of  Mary  Jee  took  an 
equitable  interest  only. 

The  issue  raised  on  the  fourth  plea  was  properly  found  for  the  defendant.  The 
deed  of  the  9th  February,  1804,  did  not  operate  as  the  grant  of  Herbert,  for  he  had 
no  estate  in  the  premises,  having  conveyed  all  his  interest  to  Cukit  by  the  indenture 
of  the  23rd  July,  1803.  [Paike,  B.  If  the  title  of  Herbert  is  admitted  by  the 
rejoinder,  the  deed  of  9th  February,  1804,  is  the  grant  of  Herbert.  The  question  is, 
what  is  put  in  issue  by  non  concessit  ?]  It  puts  in  issue  not  only  the  fact  of  a  grant, 
but  also  the  capacity  of  the  party  to  make  such  a  grant.  In  Baddeley  v.  Leppingwell 
(3  Burr.  1545),  Wilmot,  J.,  says,  "Non  concessit  puts  the  operation  of  the  grant  in 
question.  If  a  man  pleads  a  grant  from  the  Crown  under  the  great  seal,  and  the  other 
pleads  non  concessit,  in  this  case  the  letters  patent  are  confessed,  but  the  effect  and 
operation  of  them  is  denied  :  the  effect  of  that  issue  of  non  concessit  is,  that  the  Crown 
had  nothing  in  the  land,  or  that  the  tenements  did  not  pass  by  the  letters  patent.  So 
in  Hynde's  case,  in  4  Co.  71  b.,  and  Eden's  case,  in  6  Co.  15  b.,  expressly."  In  Taylor  v. 
Needham  (2  Taunt.  278),  the  question  was,  whether  the  assignee  of  a  lease  could  plead 
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nnn  demisit. ;  and  the  Court  distingnislied  the  ca.se  of  a  stranger  from  that  of  a  party 
01-  privy  to  the  deed.  Mansfield,  G.  J.,  there  says,  "  It  is  truly  stated  for  the  defen- 
dant, that,  in  cases  of  [230]  a  grant  or  feotl'nient,  a  stranger  may  plead  "did  not 
grant,"  or  "did  not  enfeoff","  and  that  plea  denies  not  only  the  existence,  but  the 
efficacy  of  the  supposed  grant  or  feoffment.  It  brings  in  i.ssue,  therefore,  the  title  of 
the  grantor,  as  well  as  the  operation  of  the  deed,  and  that  plea  would  be  a  proper 
plea  to  bring  in  issue  the  execution,  construction,  and  efficacy,  of  any  deed  of  demise." 
The  law  is  correctly  stated  in  a  note  to  the  case  of  Rex  v.  The  Ivlmbitants  of  Great 
Wakermg  (3  N.  &  M.  50),  where  it  is  said,  "  Parties  and  privies  to  deeds  indented  are 
estopped  from  denying  the  operation  of  the  instruments  which  they  have  thus  solemnly 
authenticated.  They  can  get  rid  of  the  effect  of  such  instruments  only  by  at  once 
denying  their  legal  existence  by  a  plea  of  non  est  factum.  Strangers,  on  the  other 
band,  who  are  not  bound  by  the  estoppel,  and  are  not  presumed  to  be  conver.sant  of 
the  operation  of  the  deeds  pleaded  against  them,  are  not  bound,  and  are  not  even 
allowed  to  plead  non  est  factum,  but  must  plead  according  to  the  case — non  concessit, 
H.  24  E.  3,  fol.  37,  pi.  2 ;  P.  20  E.  4,  fol.  1,  pi.  4  ;  Hynde's  case,  4  Co.  Rep.  71b.; 
non  feoffavit.  Basset  v.  Prior  of  St.  John  of  Jerusalem,  18  E.  4,  fol.  28,  29,  pi.  27; 
M.  2  H.  6,  fol.  2,  pi.  1  ;  MoinelVs  case,  M.  10  H.  6,  fol.  7,  pi.  23 ;  P.  28  H.  6,  fol.  6, 
pi.  3 ;  P.  12  E.  4,  fol.  4,  pi.  9  ;  non  dedit,  Berne's  case,  T.  38  E.  3,  fol.  20 ;  P.  2  H.  4, 
fol.  21,  pi.  19;  Dyer,  122  b. ;  non  demisit,  Co.  Litt.  47  b.  This  mode  of  pleading 
opens  to  both  the  litigant  parties  a  wider  field  of  inquiry  than  the  precise  issue  raised 
upon  non  est  factum.  Thus  the  plea  of  non  demisit  puts  in  issue,  not  only  the  fact 
of  the  demise,  but  the  capacity  of  the  alleged  lessor  to  make  such  a  demise  :  Co. 
Litt.  47  b.,  Tayhr  v.  Ncedham.  So  where  the  grant  of  a  reversion  or  of  a  remainder 
is  alleged,  the  adverse  party  pleading  non  concessit  might  (before  4  Anne,  c.  16, 
ss.  7,  8)  have  shewn  that  the  tenant  for  life  had  not  attorned,  though  he  might  have 
traversed  the  at^[231]-tornment ;  Dyer,  31  a. ;  Gourney  v.  Sir  Edward  Oleere,  id.  31  b., 
in  marg. ;  (but  in  Hudson  v.  Jones  (1  Salk.  90),  it  appears  to  have  been  held  that  the 
attornment  is  admitted,  unless  it  be  specially  traversed) ;  or  that  the  grantor  had 
nothing,  or  that  nothing  passed  by  the  grant:  Eden's  case  (6  Rep.  15'b.).  So  under 
non  dedit  pleaded  to  a  gift  in  tail  by  deed,  it  may  be  shewn  that  the  alleged  donor 
had  nothing  in  the  land  at  the  time  of  the  supposed  gift :  Martaine  v.  Hardy  (Dyer, 
122  b.).  On  the  other  hand,  if  an  advowson  be  stated  in  pleading  to  have  been 
granted  by  deed,  and  issue  is  taken  upon  the  grant  b}''  a  stranger  to  the  deed,  who 
pleads  non  concessit  per  factum,  if  it  can  be  .shewn  that  the  grantor  granted  without 
deed,  or  by  a  different  deed,  it  will  be  sufficient ;  per  Finchden,  J.,  H.  43  E.  3,  fol.  1, 
pi.  4  ;  Heath,  Max.  80."  The  seisin  of  Herbert  could  not  have  been  directly  traversed, 
for  where  the  words  "  virtute  prtetextu  per  quod,"  and  the  like,  introduce  a  conse- 
quence or  inference  from  the  preceding  matter,  they  are  not  traversable  :  1  Wms. 
Saund.  23,  n.  5.  But  the  operation  and  effect  of  this  rejoinder  is,  to  raise  an  issue 
upon  the  fact  of  Herbert  having  done  by  the  deed  what  he  professed  to  do,  which 
necessarily  involves  the  question  of  his  seisin.  In  Eden's  case,  which  was  an  action  of 
"  trespass  quare  clausum  fregit  apud  Marham  in  com'  Norf,  &c.,  the  defendant 
pleaded,  that  the  Queen  was  seised  in  fee  in  right  of  her  crown,  and  by  her  letters 
patent  under  the  great  seal,  bearing  date  at  Weldhall,  in  com'  Essex,"  &c.,  concessit 
tenement'  prted'  in  quibus,  &c.,  cuidam  A.  B.  &c.  The  plaintiff"  took  issue,  quod 
non  concessit  tenement'  prsed'  per  pnedictas  literas  patentes.  And  this  issue 
was  tried  in  the  county  of  Norfolk,  where  the  land  lay,  and  not  where  the  letters 
patent  bore  date,  and  the  jury  found  for  the  plaintiff";  and  it  was  moved  in  arrest  of 
judgment,  that  it  ought  to  have  been  tried  where  the  letters  patent  bore  date ;  and 
non  allocatur  per  Curiam,  for  the  letters  patent  being  matter  of  [232]  record,  shewed 
to  the  Court  under  the  great  seal,  cannot  be  denied,  nor  can  the  party  plead  nul  tiel 
record  against  them,  being  shewed  under  the  great  seal ;  and,  therefore,  the  effect  of 
the  issue  of  non  concessit  is,  that  the  Queen  had  nothing  in  the  lands,  or  that  the 
tenements  did  not  pass  by  the  letters  patent,  in  which  cases  it  shall  be  tried  where 
the  land  lies,  and  so  it  was  adjudged.  Also  in  Hynde's  case  (4  Rep.  71),  the  Court 
say,  "So  against  the  king's  letters  patent  under  the  great  seal,  shewed  in  Court,  none 
can  deny  them  ;  but  non  concessit  per  proed'  literas  patentes  is  a  good  plea,  for  although 
there  be  such  letters  patent,  yet  perhaps  nothing  passed  by  them,  and  so  per  conse- 
quence non  concessit."  The  diflferent  mode  of  pleading  in  a  case  like  the  present, 
and  that  of  one  claiming  a  lease  for  years  by  an  elder  grant,  is  pointed  out  in  Helyer's 
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case  (6  Rep.  24  a.),  where  it  was  adjudged,  that  he  who  claims  a  lea.sc  for  years  by 
an  eldei'  grant,  ought  not  to  traverse  the  latei"  grant,  but  the  othei'  party  ought  to 
traverse  the  elder  grant,  or  shew  how  the  grantor  was  enabled  to  make  the  second 
grant ;  otherwise  in  the  case  of  a  feoffment.  In  Co.  Litt.  47  h.,  the  same  law  is 
stated  as  to  the  etiect  of  non  demisit.  The  same  doctrine  is  laid  down  in  similar 
terms  in  Stephen  on  Pleading,  228  (.5th  edit.).  [Parke,  B.,  referred  to  Morris  v.  Dimes 
(3  N.  &  M.  671).]  The  only  authority  against  the  position  now  contended  for  is  that 
of  Cowlishaw  v.  Chcslyn  (1  C.  &  J.  58),  where  to  an  action  of  trespass  quare  clausum 
fregit,  the  defendant  pleaded  that  A.  was  seised  in  fee,  and  being  so  seised,  granted 
a  right  of  way  by  non-existing  grant.  The  plaintiff  replied  traversing  the  grant,  and 
the  Court  held,  that  on  those  pleadings  it  was  not  competent  for  the  plaintiff  to  give 
evidence  to  shew  that  A.  was  not  seised  in  fee,  for  the  purpose  of  rebutting  the  pre- 
sumption of  the  grant ;  but  in  that  case,  the  old  [233]  authorities  on  this  subject  were 
not  brought  before  the  Court,  and  the  judgment  proceeded  entirely  on  the  question  as 
to  the  admissibility  of  evidence  to  shew  that  the  party  had  no  powei'  to  make  the 
grant.  Here,  however,  the  deed  speaks  for  itself,  and  it  is  evident  on  the  face  of  it 
that  Herbert  does  not  purport  to  make  the  grant.  The  deed  recites  the  indenture 
of  the  23rd  July.  1803,  by  which  Herbert  assigned  the  premises  to  Cukit,  thereby 
shewing  that  Herbert  intended  to  convey  his  equitable  interest  onl}'.  I^oth  the 
recitals,  and  the  legal  effect  and  operation  of  the  deed,  clearly  point  out  that  the 
grant  was  by  Cukit  and  not  by  Herbert. 

Knowles  and  Aspinall,  in  support  of  the  rule.  First,  the  estate  for  lives  did  not 
merge  in  the  grant  of  the  reversion  to  Herbert's  trustees.  The  general  rule  is,  that 
trustees  take  only  such  an  estate  as  the  nature  of  the  trust  requires.  The  object  of 
the  testator  was  to  create  a  trust  for  the  sole  and  separate  use  of  Mary  Jee.  It  was 
therefore  necessary  that  the  trustees  should  take  the  legal  estate  during  her  life,  in 
order  to  enable  them  to  pay  to  her  the  rents  and  profits  of  the  estates  devised.  But 
upon  the  death  of  Mary  Jee  the  trust  altogether  ceased,  and  the  legal  estate  passed 
to  the  children.  [Eolfe,  B.  It  would  seem  necessary  that  the  trustees  should  have 
the  legal  estate  for  some  time  after  the  death  of  Mary  Jee.  Suppose,  for  instance, 
that  rent  became  due  on  the  29th  September,  and  Mary  Jee  died  the  day  after,  how 
is  the  rent  to  be  recovered  ?]  The  same  difficulty  would  have  arisen  in  the  case  of 
Edwards  \.  Srimons  {Q  Taunt.  213).  There  the  testator  devised  a  fee  simple  estate, 
BApectant  on  the  decease  of  B.,  to  trustees,  and  their  executors,  to  receive  and  apply 
the  rents  to  the  maintenance  and  advancement  of  six  of  the  testator's  children,  till 
the  youngest  was  twenty-one  ;  and  then  to  his  said  six  children,  [234]  and  the  survivors 
and  survivor  of  them,  theii'  heirs  and  assigns  for  ever,  as  tenants  in  common  ;  and  it 
was  held  that  all  such  devisees  as  survived  the  testator,  took,  on  his  decease,  a  vested 
estate  in  fee  in  common.  Doe  d.  Ihukhn  v.  Harris  (2  D.  &  R.  36)  is  also  in  point. 
There  the  testator  devised  his  freehold  estates  to  trustees,  in  trust  to  secure  an  annuity 
of  X60  per  annum  to  his  wife  for  life ;  and  then  in  ti'ust  for  his  two  younger  sons, 
and  his  two  daughters,  and  all  children  to  be  begotten  on  the  body  of  his  wife,  until  they 
should  severally  attain  the  age  of  twenty-one  years,  and  then  unto  and  among  them, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants  The  will  then 
granted  a  power  to  the  trustees  to  receive  the  rents,  and  to  lay  out  the  suiplus  beyond 
the  wife's  annuity,  and  other  charges  thereon,  in  good  securities,  to  grant  leases  of 
the  estates  for  a  term  not  exceeding  seven  years,  and  "  if  they  should  think  it  advisable, 
to  sell  any  part  thereof  at  any  time  after  my  death  ; "  and  it  was  held,  that  this  latter 
clause  did  not  control  the  express  gift  of  the  estates  to  the  children  in  fee,  when  they 
should  severally  attain  the  age  of  twenty-one  years.  [They  were  then  stopped  by  the 
Court  upon  this  point.] 

The  next  question  is,  whether  the  deed  of  the  9th  February,  1804,  was  the  grant 
of  Cukit  or  of  Herbert.  If  the  case  of  Cowlishaw  v.  Cheslyn  (1  C.  &  J.  58)  be  law,  it 
was  the  grant  of  Herbert,  for  the  rejoinder  admits  his  seisin,  and  the  fact  of  the  grant 
only  is  in  issue.  Cukit  had  no  interest  in  the  servient  tenement,  but  onlj'  in  the 
dominant  tenement.  The  word  "grant,"  which  is  essential  to  create  an  incorporeal 
hereditament,  is  used  by  Herbert  alone.  Unless,  therefore,  the  deed  operated  as  the 
grant  of  Herbert,  no  right  of  way  was  created  by  it.  All  that  Cukit  does  is  by  way 
of  bargain  and  sale,  which  is  ineffectual  to  create  an  incorporeal  right.  The  words 
"bargained,  sold,  assigned,  [235]  transferred,  and  set  over,"  must  operate  on  some- 
thing then  existing.     By  bargain  and  sale  of  land  with  a  way  to  it,  no  way  passes,  for 


100  "  COOKE    V.  BLAKE  1  EX.  236. 

the  bargain  and  sale  conveys  a  use  only,  and  there  cannot  be  a  use  of  what  does  not 
exist ;  but  if  a  way  be  appurtenant  to  land  by  a  lease  of  the  land,  the  way  passes  to 
the  lessee  without  any  express  grant:  Bawleley  v.  Brook  (Cro.  Jac.  189).  It  does  not 
appear  that  Cukit  took  any  estate  under  the  indenture  of  the  17th  February,  1800. 
That  was  a  feoffment  upon  which  no  livery  of  seisin  was  indorsed,  and  it  was  proved 
that  Herbert  had  always  continued  in  possession.  [Parke  B.  The  question  resolves 
itself  into  this,  whether  upon  a  traverse  of  the  grant  of  Herbert,  it  can  be  shewn  that 
he  had  a  defective  title.]  CowHshaw  v.  C'heslyn  (1  C.  &  J.  58)  is  expressly  in  point. 
That  case  does  rot  conflict  with  the  cases  cited  on  the  other  side.  In  Baddelei/  v. 
Leppingwell  (3  Burr.  1.534)  the  replication  traversed  the  alleged  grant  of  the  locus 
in  quo  by  the  lord  of  the  manor,  who  was  stated  in  the  replication  to  be  seised  in  fee  ; 
and  upon  that  traverse  the  seisin  in  fee  was  not  in  issue,  the  matter  in  dispute  being, 
whether  the  lord  had  admitted  the  proper  person,  which  necessarily  involved  both 
the  question  of  admittance  and  the  right  to  admit.  Eden's  case  (6  Rep.  15)  was 
decided  on  the  ground  that  letters  patent  are  matter  of  record,  so  that  there  could 
be  no  denial  of  the  Queen's  grant,  unless  she  had  no  title  to  grant,  and  therefore  in 
such  case  the  effect  of  non  concessit  is,  that  the  Queen  had  nothing  in  the  land,  or 
that  the  tenements  did  not  pass  by  the  letters  patent.  Hynde's  case  (i  Rep.  71  b.) 
proceeded  on  the  same  ground.  Those  authorities  are  for  that  reason  distinguishable 
from  the  case  of  a  traverse  of  a  grant  by  an  ordinary  person.  In  Morris  v.  Dimes 
(3  N.  &  M.  671),  the  Court  did  not  decide  upon  the  present  point.  It  is  a  rule  of 
pleading,  that  every  material  allegation  which  is  not  traversed  is  so  far  admitted, 
that  it  is  not  competent  [236]  for  the  other  party  to  disprove  it :  Bonzi  v.  Stewart 
(4  M.  &  G.  295).  Here  the  replication  alleges  the  seisin  of  Herbert,  and  no  traverse 
is  taken  upon  it. 

Parke,  B.  With  regard  to  the  first  question,  we  are  all  of  opinion  that  the  estate 
of  the  trustees  ceased  on  the  death  of  Mary  Jee.  The  gift  over  is  by  words  as  strong 
as  those  by  which  the  property  is  given  to  the  trustees.  It  is  as  if  the  testator  had 
said,  "  I  direct  that  the  estate  of  the  trustees  shall  cease  on  the  death  of  Mary  Jee, 
and  I  then  give  the  corpus  of  the  property  to  my  children."  The  result  is,  that  the 
issue  on  the  rejoinder  to  the  replication  to  the  third  plea  must  be  found  for  the  plaintiff. 
With  respect  to  the  other  point,  we  will  take  time  to  consider. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  only  question  which  remained  for  consideration  in  this  case 
was,  how  the  issue  ought  to  have  been  found  on  the  rejoinder  to  the  replication  to 
the  fourth  plea. 

That  replication  states,  that  the  corporation  of  Liverpool  were  seised  in  their 
demesne  as  of  fee  of  the  locus  in  quo,  and  being  so  seised,  by  indenture  between  the 
corporation  and  Herbert,  demised  it  to  Herbert,  and  his  executors,  administrators,  and 
assigns,  for  three  lives  and  twenty-one  years ;  that  the  corporation  delivered  seisin 
to  Herbert,  who  thereby  became  and  was  .seised  and  possessed  of  the  locus  in  quo,  and 
that  Herbert,  being  so  seised  of  the  locus  in  quo,  and  during  the  continuance  of  the 
seisin,  by  indenture  between  Cukit  of  the  first  part,  Herbert  of  the  second  part,  and 
Morland  and  Williams  of  the  third  part,  granted  to  Morland  and  Williams  a  right 
of  way  over  the  locus  in  quo. 

The  rejoinder  to  this  replication  is,  that  Herbert  did  not  grant  the  right  of  way, 
modo  et  forma. 

[237]  On  the  trial,  the  indenture  was  produced,  which  recited  the  demise  to 
Herbert  by  the  corporation  ;  the  assignment  of  the  lease  by  Herbert  to  Cukit,  by  way 
of  mortgage,  to  secure  £1200;  that  Herbeit  had  agreed  to  sell  part  of  the  land 
comprised  in  the  lease  to  Morland  and  Williamson,  for  a  sum,  out  of  which  the  sum 
due  from  Herbert  should  be  paid  to  Cukit ;  and,  by  the  same  indenture,  Cukit,  at 
the  request  of  Herbert,  bargained,  sold,  assigned,  and  transferred,  and  Herbert  granted, 
bargained,  sold,  assigned,  and  transferred  to  Morland  and  Williamson  part  of  the 
demised  premises,  together  with  the  right  of  way  in  question. 

Two  objections  were  made  by  the  defendant ;  first,  that,  at  the  time  of  the 
supposed  grant,  Herbert  had  no  estate  in  the  locus  in  quo,  and  therefore  the  grant 
did  not  operate  as  his  grant ;  and,  secondly,  that  on  the  face  of  the  instrument  itself, 
considei'ing  the  recitals,  Herbert  did  not  purport  to  grant  the  right  of  way. 

To  this  it  was  answered  by  the  plaintiff,  that  the  seisin  of  Herbert  was  admitted 
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by  the  rejoinder,  and  the  fact  of  the  grant  only  was  in  issue,  and  that  the  indenture 
did  prove,  if  the  seisin  was  admitted,  a  grant  by  Herbert. 

We  intimated  our  opinion  that,  if  the  title  of  Herbert  to  make  the  grant  was  not 
in  issue  on  the  rejoinder  of  "  oe  granta  pas,"  the  grant  in  fact  was  proved  by  the 
indenture.  So  that  the  only  question  is,  whether  the  title  was  in  issue  upon  the 
replication  denying  the  grant. 

When,  in  a  pleading,  one  of  several  material  and  traversable  averments  is  denied, 
the  others  are  admitted  in  that  suit,  (and  indeed  in  others  between  the  same  parties, 
if  the  issue  be  found  against  the  party  traversing) ;  and  therefore,  in  a  case  in  which 
it  is  averred  that  one  was  seised  in  fee  at  the  time  of  the  grant,  and  being  so  seised 
granted,  the  denial  of  the  grant  would  seem  to  admit  the  seisin  in  fee ;  and  this  is  the 
case  of  Cowliihaw  v.  Cheslyn  (1  C.  &  J.  48),  which  [238]  was  rightly  decided,  unless 
there  be  some  technical  rule  that,  in  all  cases,  the  traverse  of  a  grant  puts  in  issue  the 
power  to  grant.  Mr.  Crompton  contended  that  it  did;  but  the  authorities  cited  do 
not  support  that  position.  In  Eden's  case  (6  Kep.  15  b.),  the  averment  was  that  the 
Queen  was  seised,  and  granted  by  her  letters  patent  under  the  great  seal ;  and  the 
traverse  was,  that  she  did  not  grant  the  tenements  by  the  said  letters  patent ;  and  it 
is  stated  by  Lord  Coke,  that  the  letters  patent  being  of  record  and  shewn  to  the 
Court,  cannot  be  denied  ;  and  therefore  the  eSect  of  the  issue  non  concessit  is,  that 
the  Queen  had  nothing  in  the  land,  or  that  the  tenements  did  not  pass  by  the  letters 
patent;  and  the  same  point  was  decided  in  Hynde's  case  (4  Eep.  71  b.).  This  is  a 
peculiarity  belonging  to  grants  from  the  Crown,  by  reason  of  their  being  made  by 
matter  of  record.  In  Baddeley  v.  Leppingwell  (3  Burr.  1535),  the  denial  of  the  grant 
of  the  lord  of  the  manor,  in  the  rejoinder,  where  the  replication  stated  that  he  was 
seised  in  fee  and  granted  to  the  plaintiff'  and  another,  was  held  not  to  traverse  the 
admittance  only,  but  the  power  to  admit,  from  the  nature  of  the  copyhold  tenure, 
for  the  admission  is  nothing  without  title.  The  traverse  there  admitted  the  seisin  in 
fee  of  the  manor,  and  put  in  issue  the  admittance,  and  the  right  of  the  lord  so  seised 
in  fee  to  admit.  Supposing  the  pleading  had  been  of  a  surrender  to  the  lord  to  the 
use  of  A.  B.,  and  a  grant  by  him  to  A.  B.,  the  traverse  of  the  grant  would  have  put 
in  issue  the  admittance  only.  Again,  in  Tayloi-  v.  Needhain  (2  Taunt.  283),  where  Lord 
Chief  Justice  Mansfield  says,  that  the  plea  of  non  demisit  puts  in  issue  the  title,  the 
declaration  was  on  a  quod  cum  demisisset ;  it  did  not  state  the  seisin  or  title  as  a 
distinct  fact.  So  it  would  be  in  an  ejectment,  if,  instead  of  not  guilty,  non  demisit 
were  pleaded ;  the  issue  would  include  the  title  of  the  lessor.  In  Martaine  v.  Hardy 
(Dyer,  122  b.),  it  is  said,  that  on  a  traverse  of  a  lease  for  years  [239]  by  parol,  it  was 
held,  that  the  defendant  might  shew  that  the  lessor  had  nothing  in  the  land  at  the 
time  of  the  demise.  No  doubt  this  was  between  lessor  and  lessee  ;  and  thus  Litt., 
sect.  58,  applies,  where  it  is  said  the  lessee  may  say  that  the  lessor  had  nothing  at  the 
time  of  the  lease,  unless  the  lease  be  made  by  deed  indented ;  and  Lord  Coke  says 
(page  47  b.),  in  his  comment  on  this  passage,  he  may  plead  that  the  lessor,  "non 
demisit,"  and  give  in  evidence  the  other  matter.  That  the  case  in  Dyer  was  a  case 
between  lessor  and  lessee  may  be  collected  from  the  comparison  to  a  formedon,  in 
which  the  tenant  must  plead  non  dedit,  which  puts  in  issue  the  title  as  well  as  the 
gift ;  and  in  declarations  in  formedon  the  seisin  is  not  (commonly  at  least)  averred  : 
Kastall,  Formedon,  362,  &c.  In  the  case  there  referred  to  in  the  Year  Book,  43  Edw.  3, 
19,  pi.  3,  in  a  writ  of  intrusion,  where  the  seisin  and  lease  of  the  ancestor  were 
aveired,  the  traverse  allowed  to  be  good  was  of  the  seisin,  so  that  the  case  does  not 
shew  that,  under  the  traverse  of  the  lease,  the  title  to  the  lease  would  have  been  in 
question.  There  is  another  case  which  has  a  most  important  bearing  on  this  question. 
It  is  that  of  Hudson  v.  Janes  (Salk.  90).  In  replevin,  the  avowant  made  title  b}'  grant 
of  a  reversion  expectant  on  an  estate  for  life  to  the  plaintiff,  to  which  reversion  the 
rent  was  incident,  to  which  grant  the  plaintiff  attorned  :  upon  non  concessit,  it  was  a 
question  whether  the  want  of  attornment  could  be  proved ;  and  it  was  urged,  that,  on 
that  plea,  the  effect  and  operation  of  the  grant  was  put  in  issue,  and  that  the  grant  if 
ineffectual  was  void.  But  it  was  held  that  the  attornment  need  not  be  proved ;  and 
the  reason  of  the  opinion  was,  because  it  was  traversable,  and  what  is  not  traversed  is 
admitted,  and  the  grant  is  perfect  as  far  as  the  grantor  can  perfect  it. 

Upon  the  whole,  therefore,  we  think  that  the  case  of  [240]  CuwUshaw  v.  Cheslijn 
was  rightly  decided,  and  that,  when  the  pleading  states  a  title  to  demise  or  grant,  and 
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so  gives  an  opportunity  to  the  opposite  party  to  tnxvei'se  it,  the  travei'se  of  the  demise 
or  grant  does  not  inchide  the  title,  but  only  the  fact  of  the  grant. 

The  case  cited,  however,  does  not  precisely  agree  with  that  now  under  considera- 
tion, for  there  is  no  positive  averment  here  that  Herbert  was  seised  in  fee  at  the  time 
of  the  grant.  His  title  is  derivative;  it  is  deduced  to  him  from  the  corporation  of 
Liverpool,  and  he  is  said  to  have  been  thereby  seised  and  possessed  ;  and  being  so 
seised,  and  during  the  continuance  of  the  demise  by  indenture,  granted  the  right  of 
way.  The  question  therefore  arises  which  the  Court,  in  Morris  v.  Dimes  (3  N.  &  M. 
671),  refuseil  to  decide. 

We  think,  however,  that  the  same  reason  applies  to  this  case  as  to  the  supposed 
ease  of  a  positive  averment  of  a  seisin  in  fee  at  the  time  of  the  grant.  By  the  traverse 
of  the  grant,  the  previous  steps  of  the  derivative  title  not  being  traversed  are  admitted, 
and  supposing  that  the  statement  of  Herbert's  being  so  seised  is  not  an  averment  that 
he  was  actually  seised  at  the  time  of  the  grant,  so  as  to  be  traversable,  it  is  clear  that 
he  must  be  presumed  to  be  so,  the  term  continuing  until  the  contrary  is  shewn  by  the 
defendant,  by  shewing  that  his  interest  had  ceased  in  some  way  :  Bishop  of  Mmth  v. 
Marifds  of  il'inchester  (10  Bligh,  330;  4  CI.  &  Fin.  44.5);  aiid  as  there  is  no  plea 
shewing  this,  the  seisin  of  Herbert  must  be  taken  to  continue  to  the  time  of  the  grant ; 
and  then  the  only  matter  in  issue  on  the  traverse  of  the  grant  is  the  gi'ant  itself. 
And,  if  this  were  not  so,  the  effect  of  denying  a  grant,  where  it  was  made  by  a  person 
having  a  derivative  title  shewn  on  the  pleadings,  from  the  owner  in  fee,  would  be  the 
same  as  a  denial  of  every  previous  step  by  which  the  title  to  lease  is  shewn. 

[241]  For  these  reasons  we  are  of  opinion  that  the  issue  on  the  rejoinder  to  this 
replication  ought  to  l)e  found  for  the  plaintiff;  and  there  must  be  a  new  trial,  unless 
the  counsel  on  both  sides  agree  to  have  the  verdict  so  entered  to  avoid  further  expense. 

Eule  accordingly. 

Massey,  Surviving  Executor  of  Ames,  Deceased,  v.  Johnson  and  Another, 
Executors  of  Foyson,  Deceased.  July  8,  1847. — In  an  action  of  debt  upon  two 
indentures,  whereby  the  defendant's  testator  covenanted  to  pay  the  plaintiff  the 
I'espective  sums  of  £1300  and  £700,  with  interest,  the  defendant  pleaded,  in 
substance,  that  the  plaintiff'  was  a  mortgagee,  by  two  mortgages,  of  an  estate 
which  was  insufficient,  upon  an  estimate  of  its  value,  to  pay  the  mortgage  money 
due  from  the  testator ;  that  three  other  mortgagees  were  in  the  same  situation, 
the  estate  realised  to  each  being  less  in  estimated  value  than  the  charge  upon  it ; 
that  the  defendants  were  devisees  of  the  real  estate,  and  executors  of  the  deceased 
mortgagor  ;  that  they  had  received  assets,  which,  after  deducting  the  costs  and 
expenses  payable  by  them  in  the  first  instance,  and  in  preference  to  the  debts 
due  from  the  testator,  and  also  excepting  some  furniture,  amounted  to  the 
deficiency  on  each  mortgage ;  and  thereupon  it  was  agreed  between  the  plaintiff 
and  defendant,  and  each  of  the  mortgagees,  as  the  common  consent  of  all,  and  at 
the  request  of  each,  that  no  suit  should  be  instituted  for  the  administration  of 
assets,  and  that  the  said  balance  of  the  assets,  after  deducting  the  furniture,  which 
should  be  given  to  the  widow,  should  be  divided  rateably  between  the  different 
mortgagees,  and  paid  to  them  in  satisfaction  of  the  sums  due  to  them  over  and 
above  the  estimated  value  of  the  estates  ;  and  that  all  the  respective  rights  and 
equities  of  redemption,  or  other  rights  of  the  defendants,  as  executors  and  trustees 
to  the  mortgaged  property,  should  thenceforth  be  wholly  barred,  extinguished, 
satisfied,  and  discharged,  and  the  mortgagees  should  thenceforth  become  absolute 
owners,  both  at  law  and  in  equit}',  of  the  mortgaged  estates,  and  that  the 
covenants  in  the  declaration  should  be  satisfied  and  discharged  in  consideration 
of  the  premises.  The  plea  then  averred  payment  to  each  of  his  share  of  the 
assets,  and  that  the  several  rights  and  equities  of  redemption  were  barred  and 
extinguished.  Replication,  that  it  was  not  agreed,  nor  did  the  defendants  pay 
to  the  plaintiff'  the  sum  of  money  in  the  plea  mentioned,  upon  which  issue  was 
joined.  The  judge  at  the  trial  having  ruled  that  the  plea  could  not  be  proved, 
except  by  an  agreement  in  writing.  On  motion  for  a  new  trial,  and  assuming, 
for  the  disposal  of  that  question,  that  the  plea,  if  proved,  would  be  a  good  bar: 
— Held,  that,  though  an  agreement  to  convey  an  equity  of  redemption  is  not 
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binding  unless  in  writing,  yet  this  plea  would  have  been  held  good  on  demurrer, 
even  if  it  had  expressly  stated  that  the  contract  was  by  parol ;  for  the  agreement 
by  the  plaintiff  to  forego  the  balance  of  his  mortgage  above  the  value  of  the 
estate,  on  receiving  his  share  of  the  assets,  was  obligatory  on  him,  and  the  receipt 
of  that  share  a  satisfaction  for  the  estate,  though  there  was  no  binding  agreement 
on  the  defendants  to  convey  the  equity  of  redemption,  for  the  agreement  of  the 
other  mortgagees  to  take  their  shares  also  was  a  good  consideration  for  giving  up 
the  claim  for  the  residue  of  the  debt  against  the  defendants.  Whether  the  plea, 
if  proved,  would  be  a  good  bar,  quaere. 

[S.  C.  17  L.  J.  Ex.  182.     Eeferred  to,  Horseii  v.  araham,  1869,  L.  R.  5  C.  P.  14.] 

Debt.  The  first  count  of  the  declaration  stated,  that  by  an  indenture  made 
between  Foyson  of  the  one  part,  and  Ames  of  the  other  part,  Foyson,  for  the  con- 
siderations [242]  therein  mentioned,  covenanted  with  Ames  to  pay  him  £1.300,  with 
interest  at  5  per  cent.,  on  the  27th  August,  1823.     Breach,  non-payment. 

The  second  count  alleged,  that  by  an  indenture  made  between  Foyson,  of  the  first 
part ;  Lawes,  Parkinson,  both  deceased,  and  the  plaintiff,  as  executors  of  Ames,  of  the 
second  part ;  and  Staff"  of  the  third  part ;  Foyson,  for  the  considerations  therein 
mentioned,  covenanted  with  I.awes,  Parkinson,  and  the  plaintiff,  as  such  executors  as 
aforesaid,  to  pay  them  £700,  with  interest  at  4  per  cent.,  on  the  9th  October,  1825. 
Breach,  non-payment. 

Plea.  That  at  the  time  of  the  making  of  the  indenture  in  the  first  count  mentioned, 
Foyson  had  a  certain  interest  in  certain  hereditaments,  that  is  to  say,  a  power  of 
appointment  of  the  said  hereditaments,  and  the  fee-simple  thereof,  was  vested  in 
Foyson  ;  and  the  said  hereditaments,  and  the  fee-simple  thereof,  were  limited  and 
assured  to  such  uses  as  Foyson  should  by  any  deed  executed  by  him  direct,  limit, 
or  appoint;  and  in  default  of  such  direction,  limitation,  or  appointment,  and  subject 
thereto  to  the  ultimate  use  of  Foyson  :  that  the  indenture  in  the  first  count  mentioned 
was  an  indenture  of  mortgage,  whereby  in  consideration  of  the  sum  of  £1300  in  the 
first  count  mentioned,  lent  by  Ames  to  Foyson,  at  or  before  the  making  of  the  same 
indenture,  Foyson,  by  virtue  of  and  in  exercise  and  execution  of  the  power  then  vested 
in  him  in  that  behalf,  did,  by  the  said  indenture  by  him  duly  executed  as  aforesaid, 
direct,  limit,  and  appoint,  that  the  said  hereditaments  should  thenceforth  go,  remain, 
continue,  and  be  unto  the  said  Ames,  his  executors,  &c.,  for  the  term  of  1000  years, 
to  be  computed  &c.,  subject,  nevertheless,  to  a  proviso  or  condition  in  the  indenture 
contained,  whereby  it  was  provided,  that  if  Foyson,  his  heirs,  executors,  &c.,  did  pay 
or  cause  to  be  paid  unto  Ames  the  sum  of  £1300,  with  interest  at  5  per  cent.,  on  the 
27th  August  then  next,  without  any  deduction,  &c.,  then,  and  in  such  case,  the 
said  term  of  1000  years,  [243]  and  the  said  appointment  thereof,  should  cease  and 
determine.  (The  plea  then  alleged,  that  Foyson  made  default  in  the  payment  of  the 
sum  of  £1300,  and  interest.)  That  after  the  death  of  Foyson,  and  at  the  time  of  the 
making  of  the  indenture  in  the  last  count  mentioned,  Foyson  continued  to  have  such 
interest  as  aforesaid  in  the  said  hereditaments,  and  such  power  of  appointment  as 
aforesaid,  subject  to  the  said  term  of  1000  years,  and  had  a  certain  interest  in  the 
equity  of  redemption  of  the  said  hereditaments  from  the  said  mortgage.  That  the 
indenture  in  the  last  count  mentioned  was  an  indenture  of  further  mortgage,  whereby 
in  consideration  of  the  further  sum  of  £700  also  lent  by  the  said  Lawes,  Parkinson, 
and  the  plaintiff',  as  such  executors  as  aforesaid,  to  the  said  Foyson,  at  or  before  the 
making  of  the  last-mentioned  indenture,  and  also  in  consideration  of  the  sum  of  10s. 
paid  by  the  said  Staff'  to  Foyson,  at  or  before  the  making  of  the  indenture,  Foyson, 
by  virtue  and  in  execution  of  the  power  then  vested  in  him  in  that  behalf,  at  the 
request  and  by  the  direction  of  Lawes,  Parkinson,  and  the  plaintiff,  as  such  executors 
as  aforesaid,  did  by  the  last-mentioned  indenture,  duly  executed  as  aforesaid,  direct, 
limit,  and  appoint  the  said  hereditaments ;  and  the  reversion  thereof  expectant  on 
the  determination  of  the  said  term  of  1000  years  should  thenceforth  go,  remain,  con- 
tinue, and  be  to  the  use  of  Staff,  his  heirs  and  assigns,  upon  certain  trusts  in  the  said 
indenture  contained  ;  and  did  bargain,  sell,  assign,  transfer,  and  set  over  unto  Staff', 
his  executors,  &c.,  certain  goods,  chattels,  fixtures,  and  eff'ects,  of  the  said  Foyson, 
and  all  the  right,  title,  and  interest,  property,  claim,  and  demand,  both  legal  and 
equitable,  of  him  the  said  Foyson,  thei'cin  and  thereto,  to  have,  hold,  receive,  take, 
and   enjoy,   the  said  goods,   chattels,   fixtures,  and  eff'ects,  unto  the  said  Stafl',  his 
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executors,  &c.,  as  his  and  their  own  absolute  chattels  and  effects,  upon  the  said  last- 
mentioned  trusts.  (The  plea  here  set  out  a  power  of  sale  upon  trust,  to  retain 
expenses,  and  pay  off  the  prior  mortgage  and  [244]  interest,  and  afterwards  to  pay 
Lawes,  Parkinson,  and  the  plaintiflT,  the  sum  of  £700,  and  interest.)  That  the  covenant 
in  the  last  count  was  a  covenant  in  the  last-mentioned  indenture  contained,  to  secure 
the  payment  to  Lawes,  Parkinson,  and  the  plaintiff,  as  such  executors,  by  Foyson,  his 
heirs,  executors,  &c.,  of  the  sum  of  £700,  and  interest,  so  lent  on  the  said  last-men- 
tioned mortgage  security,  on  the  9th  October  then  next.  That  from  the  time  of  the 
making  of  the  last-mentioned  indenture,  until  .and  at  the  time  of  the  making  of  the 
accord  and  satisfaction  hereinafter  mentioned,  Foyson  during  his  life,  and  the  defen- 
dants after  his  death,  had  a  certain  equitable  interest  in  the  equity  of  redemption  of 
the  said  hereditaments,  and  of  the  said  goods,  chattels,  and  effects,  subject  to  the  said 
two  several  mortgage  securities,  and  in  any  such  surplus  monies  (if  any)  as  aforesaid, 
as  might  arise  from  the  sale  by  Staff,  of  the  said  hereditaments,  and  of  the  said  goods, 
chattels,  fixtures,  and  effects.  That  Foyson,  in  his  lifetime,  had  a  ceitain  interest  in 
certain  other  hereditaments,  that  is  to  say,  that  Foyson  was  seised  in  his  demesne  as 
of  fee,  of  and  in  the  said  last-mentioned  hereditaments ;  and  Foyson,  having  the  said 
interest  in  the  said  last-mentioned  hereditaments,  did  by  a  certain  indenture,  sealed,  &(i. 
convey  and  assure  unto  one  Aufrere,  a  certain  estate  or  intei'est  of  and  in  the  said  last- 
mentioned  hereditaments,  by  way  of  mortgage,  for  the  purpose  of  securing  to  Aufrere 
the  repayment  of  £900,  with  interest  thereon.  (The  plea  then  set  out  a  mortgage 
to  one  Wiley  for  £400,  with  covenant  for  payment ;  a  mortgage  to  Lawes  for  £200, 
with  the  like  covenant :  it  then  stated,  that  Foyson  was  indebted  to  Johnson  in  £200, 
on  a  promissory  note ;  and  to  Francis  in  £25,  on  an  account  stated  for  goods  sold,  and 
proceeded  thus) :  That  Foyson,  at  the  time  of  his  decease,  was  indebted  to  certain  other 
persons  in  certain  simple  contract  debts,  and  the  defendants,  as  such  executors,  had 
incurred  certain  necessary  and  unavoidable  debts  and  expenses  in  and  about  obtaining 
probate  [245]  of  the  said  will,  and  in  and  about  the  funeral  of  the  said  Foyson,  which 
said  last-mentioned  debts  and  expenses  the  defendants,  as  such  executors,  were  lawfully 
entitled  and  bound  to  satisfy  and  discharge  out  of  the  goods,  chattels,  and  effects  of 
Foyson,  at  the  time  of  bis  death  in  the  hands  of  the  defendants,  as  such  executors,  to 
be  administered  before  the  said  mortgage  debts,  and  before  any  other  debts  of  Foyson  ; 
and  after  setting  apart  a  sufficient  sum  out  of  the  goods,  chattels,  and  effects  of  Foyson, 
at  the  time  of  his  death  in  the  hands  of  the  defendants,  as  such  executors,  to  be 
administered,  and  applying  the  same  in  payment  and  satisfaction  of  the  said  necessary 
and  unavoidable  debts  and  expenses,  there  remained  in  the  hands  of  the  defendants, 
as  such  executors,  at  the  time  of  the  making  of  the  accord  and  satisfaction  hereinafter 
mentioned,  goods,  chattels,  and  effects,  which  were  of  the  said  Foyson  deceased  at  the 
time  of  his  death,  of  such  a  value  as  was  sufticient  to  satisfy  and  discharge  the  said 
several  mortgage  debts  due  in  respect  of  the  said  several  covenants  and  indentures,  to 
wit,  of  the  value  of  £1042,  and  no  more ;  and  there  were  no  other  goods,  chattels, 
and  effects  of  Foyson  at  the  time  of  his  decease  whatever,  except  the  household 
furniture  herein  mentioned.  That,  after  the  death  of  Foyson  and  Ames,  and  in  the 
lifetime  of  Lawes,  it  was  estimated,  as  the  truth  and  fact  was,  that  the  said  heredita- 
ments, so  conveyed  and  assured  by  way  of  mortgage  to  Aufrere,  and  the  said  equit- 
able interest  in  the  same  so  vested  in  the  defendants,  were  of  less  value  than  the  said 
sum,  to  wit,  £900  so  secured  by  the  said  mortgage,  to  be  paid  to  Aufrere,  and  all 
interest  due  thereon,  by  the  sum  of  £300.  That  the  said  hereditaments,  goods, 
chattels,  fixtures,  and  effects  mentioned  in  the  said  first  and  second  indentures,  and 
mortgaged  as  aforesaid  to  Ames  and  to  Lawes,  Parkinson  and  the  plaintiff",  and  the 
said  equitable  interest  in  the  same  so  vested  in  the  defendants,  were  of  less  value  than 
the  said  two  sums  of  £1300  and  £700  so  secured  by  the  said  firstly  [246]  and  secondly 
mentioned  indentures,  to  be  paid  to  Ames  and  Lawes,  Parkinson  and  the  plaintiff,  and 
all  interest  due  thereon,  by  the  sum  of  £500.  (The  plea  then  stated  that  the  here- 
ditaments mortgaged  to  Wiley,  and  the  equitable  interest  in  the  same,  were  of  less 
value  than  £400,  and  all  interest  then  due  thereon,  by  the  sum  of  £133;  that  the 
hereditaments  mortgaged  to  Lawes,  and  the  equitable  interest  in  the  same,  were  of 
less  value  than  £200  by  the  sum  of  £109,  of  which  the  plaintiff.  Staff,  Aufrere,  &c., 
had  notice.)  And  thereupon  the  defendants,  as  such  executors  as  aforesaid,  agreed 
with  one  another,  and  the  plaintiff'  and  Lawes,  as  such  executors  as  aforesaid,  and  with 
Staff,  and  with  Aufrere,  and  with   VViley,  respectively,  mth  the  full  knowledge  and 
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consent  and  at  the  request  of  each  and  every  of  them  respectively,  that  the  said 
several  debts  and  covenants,  and  all  damages  accrued  in  respect  thereof  respectively, 
including  the  said  debts  and  causes  of  action  in  the  declaration,  should  be  respectively 
satisfied  and  discharged  by  the  arrangement,  on  the  terms  and  in  the  manner  following, 
(that  is  to  say),  that  no  suit  should  be  instituted  by  the  plaintift'  and  Lawes  as  such 
executors,  or  as  such  creditors  as  aforesaid,  or  by  Staff  or  by  Lawes,  as  such  mort- 
gagee or  covenantee,  or  by  Aufrere  or  by  Wiley,  or  by  all  or  any  of  them,  for  causing 
the  goods,  chattels,  and  eflects,  which  were  of  Foyson  at  the  time  of  his  death,  in  the 
hands  of  the  defendants  as  such  executors  as  aforesaid,  to  be  administered,  but  that 
the  household  furniture,  parcel  of  the  said  goods,  chattels,  and  eflects  which  were  of 
Foyson,  deceased,  at  the  time  of  his  death,  should  thenceforth  be  taken,  had,  possessed, 
and  enjoyed  by  the  widow  of  Foyson,  for  her  own  use  and  benefit ;  that  a  sufficient 
part  of  the  residue  of  the  said  goods,  chattels,  and  effects  which  were  of  Foysou, 
deceased,  at  the  time  of  his  death  in  the  hands  of  the  defendants,  as  such  executors, 
to  be  administered,  should  be  set  apart  and  applied  by  the  defendants,  as  such 
executors,  for  and  in  the  payment  and  [247]  satisfaction  of  the  said  necessary  and 
unavoidable  debts  and  expenses ;  and  the  residue  of  the  said  goods,  chattels,  and 
effects,  which  then  were  estimated  and  admitted  by  the  defendants,  the  plaintiff, 
Lawes,  Staff,  Aufrere,  and  Wiley,  as  the  fact  was,  to  be  of  the  value  of  £1042,  and  no 
more,  should  be  divided  and  distributed  by  the  defendants  as  such  executors  as  afore- 
said, between  and  amongst  the  plaintiff  and  Lawes  as  such  executors  as  aforesaid,  the 
said  Lawes  as  such  mortgagee  and  covenantee,  the  said  Aufrere  and  Wiley,  in  propor- 
tion to  the  respective  amounts  remaining  due  to  each  of  them  respectively  in  respect 
of  their  said  respective  debts,  securities,  and  covenants,  after  deducting  from  the 
amount  due  for  debt  and  damages,  in  respect  of  each  of  the  said  respective  debts  and 
covenants  respectively,  the  estimated  value  estimated  as  aforesaid,  of  the  respective 
hereditaments  and  premises  so  mortgaged  as  aforesaid,  to  each  of  them  respectively, 
for  securing  the  payment  of  the  said  respective  debts  as  aforesaid,  (that  is  to  say),  that 
£500,  parcel  of  the  said  £1042,  should  be  paid  by  the  defendants,  as  such  executors 
as  aforesaid,  to  the  plaintiff  and  Lawes,  as  such  executors  as  aforesaid  ;  and  that  £300, 
other  parcel  of  the  said  sum  of  £1042,  should  be  paid  by  the  defendants,  as  such 
executors,  to  Aufrere,  as  such  mortgagee  and  covenantee  as  aforesaid  ;  and  that  £133, 
other  part  of  the  said  sum  of  £1042,  should  be  paid  to  Wiley,  as  such  mortgagee  and 
covenantee  as  aforesaid  ;  and  that  £109,  residue  of  the  said  sum  of  £1042,  should  be 
paid  to  Lawes,  as  such  mortgagee  and  covenantee  as  aforesaid ;  and  that  all  the 
respective  rights  and  equities  of  redemption,  or  other  right  of  the  defendants,  as  such 
executors  and  trustees,  or  otherwise,  of  and  in  the  said  firstly  mentioned  heredita- 
ments, and  of  and  in  the  said  goods,  chattels,  fixtures,  and  effects,  and  of  and  in  the 
said  surplus  money,  if  any,  to  arise  from  such  sale  as  aforesaid,  of  the  said  firstly 
mentioned  hereditaments,  goods,  chattels,  fixtures,  and  effects,  or  any  of  them,  by  the 
said  Staff  as  aforesaid  ;  and  also  of  [248]  and  in  the  said  secondly  mentioned  heredita- 
ments so  covenanted  and  assured  to  Aufrere  as  aforesaid ;  and  also  of  and  in  the  said 
thirdly  mentioned  hereditaments  so  conveyed  and  assured  to  Wiley  as  aforesaid  ;  and 
also  of  and  in  the  fourthly  mentioned  hereditaments  so  conveyed  and  assured  to 
Lawes  as  aforesaid,  respectively,  should  be  thenceforth  respectively  wholly  barred, 
extinguished,  satisfied,  and  discharged  ;  and  that  the  plaintiff  and  Lawes,  or  Staff  as 
their  trustee,  should  thenceforth  become  and  be  the  absolute  owner,  both  at  law  and 
in  equity,  of  the  said  firstly  mentioned  hereditaments,  goods,  chattels,  fixtures,  and 
effects  ;  and  that  Aufrere  should  thenceforth  become  and  be  the  absolute  owner,  both 
at  law  and  in  equity,  of  the  said  secondly  mentioned  hereditaments  ;  and  that  Wiley 
should  thenceforth  become  and  be  the  absolute  owner,  both  at  law  and  in  equity,  of 
the  said  thirdly  mentioned  hereditaments  ;  and  that  Lawes  should  thenceforth  become 
and  be  the  absolute  owner,  both  at  law  and  in  equity,  of  the  said  fourthly  mentioned 
hereditaments  ;  and  that  the  said  two  covenants  in  the  declaration  mentioned,  and  all 
debts  and  damages  in  respect  thereof ;  and  the  said  covenant  for  payment  to  Aufrere 
of  the  said  sum  of  £900,  and  interest,  and  all  debts  and  damages  accrued  in  respect 
thereof ;  and  the  said  covenant  for  the  payment  to  Wiley  of  the  said  sum  of  £400, 
and  interest,  and  all  debts  and  damages  accrued  in  respect  thereof ;  and  the  said  cove- 
nant for  payment  to  Lawes  of  the  said  sum  of  £200,  and  interest,  and  all  debts  and 
damages  accrued  in  respect  thereof,  should,  in  consideration  of  the  premises,  be 
respectively  satisfied  and  discharged.     That,  in  pursuance  and  performance,  according 
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to  the  true  intent  and  meaning  of  the  said  arrangement  and  agreement,  no  such  suit 
in  equity  as  aforesaid  was  instituted  ;  and  the  said  household  furniture  was  taken, 
had,  possessed,  and  enjoyed  by  the  said  widow  of  the  said  Foyson  for  her  own  use 
and  benefit.  (The  plea  then  averred  payment  to  the  plaiutifi'  and  Lawes,  as  such 
executors,  and  [249]  acceptance  by  them  of  the  sum  of  £-500,  upon  the  terms  afore- 
said ;  also  payment  to  Aufrere  of  £300,  payment  to  Wiley  of  £133,  and  payment  to 
Lawes  of  £109.)  That  the  several  rights  and  equities  of  redemption,  and  other  rights 
of  the  defendants,  as  such  executors  and  trustees  as  aforesaid,  of  and  in  the  said 
several  hereditaments  firstly',  secondly,  thirdly,  and  fourthly  above  mentioned, 
and  of  and  in  the  said  goods,  chattels,  and  efiects,  and  of  and  in  the  said 
surplus,  if  any,  to  arise  by  sale  thereof  as  aforesaid,  became  and  were  barred 
and  extinguished  ;  and  in  consideration  thereof,  and  of  other  the  premises  afore- 
said, each  of  the  said  several  covenants,  and  all  debts  and  damages  accrued  due 
in  I'espect  thereof  respectively,  became  and  were,  by  and  with  the  said  agreement  and 
consent,  and  at  the  request  of  the  plaintiff  and  Lawes,  as  such  executors  and  creditors 
as  aforesaid,  and  of  Lawes,  as  such  mortgagee  and  covenantee,  and  of  Aufrere  and 
Wiley,  as  such  mortgagee  and  covenantee  respectively,  wholly  satisfied  and  discharged, 
according  to  the  true  intent  and  meaning  of  the  said  arrangement  and  agreement. 
Verification. 

Replication.  That  it  was  not  agreed,  nor  did  the  defendants  pay  to  the  plaintiff 
and  Lawes,  nor  did  the  plaintiff  and  Lawes  accept  or  receive  of  or  from  the  defendants, 
the  said  sum  of  money  in  the  said  first  plea  mentioned,  modo  et  forma.  Upon  which 
issue  was  joined. 

The  cause  was  tried  before  the  Lord  Chief  Baron,  at  the  Norfolk  Spring  Assizes, 
ly-lT.  At  the  commenceuient  of  the  defendant's  case  the  learned  judge  intimated  his 
opinion  that  the  agreement  stated  in  the  plea  could  not  be  proved  uiiless  it  were  in 
writing  ;  and  he  inquired  of  the  defendant's  counsel  whether  there  was  an  agreement 
in  writing.  Upon  receiving  a  reply  that  there  was  not,  the  learned  judge  said  that 
there  was  no  evidence  to  support  the  plea,  and  directed  a  verdict  for  the  plaintiff. 

Andrews,  in  Easter  Term,  obtained  a  rule  nisi  to  set  [250]  aside  the  verdict  and 
for  a  new  trial,  on  the  gi-ound  of  misdirection,  against  which, 

Fitzpatrick  (Byles,  Serjt.,  with  him)  shewed  cause  (June  21).  The  accord  stated 
in  the  plea  could  not  be  proved  by  parol.  The  plea  alleges  an  agreement,  "  that  all 
the  respective  rights  and  equities  of  redemption  "  of  the  several  mortgages  "  should  be 
thenceforth  wholly  barred,  extinguished,  satisfied,  and  discharged,  and  that  the 
mortgagees  should  thenceforth  become  absolute  owners,  both  at  law  and  in  equity,  of 
the  mortgaged  estates."  An  equiUible  mortgage  by  the  deposit  of  title-deeds  to  lease- 
hold property  is  an  "  interest  in  land  "  within  the  proviso  of  the  2  &  3  Vict.  c.  37,  s.  1  : 
Hudgkuison  v.  IFyatt  (4  Q.  B.  749).  The  words  of  that  pro\iso  are  "  that  nothing 
herein  contained  shall  extend  to  the  loan  or  forbearance  of  any  money  upon  security 
of  any  lands,  tenements,  or  hereditaments,  on  any  estate  or  inteiest  therein."  The 
language  of  the  4th  section  of  the  Statute  of  Frauds  is  stronger  than  that  of  the  Statute 
of  Victoi-ia.  It  enacts  (29  Car.  2,  c.  3,  s.  4),  "  that  no  action  shall  be  brought  to  charge 
any  person  upon  any  contract  or  sale  of  lands,  tenements,  and  hereditaments,  or  any 
interest  in  or  concerning  them."  An  equity  of  redemption  is  an  interest  in  land  within 
the  meaning  of  that  statute,  and  the  agreement  is  altogether  void  :  Carrinijtoii  v.  Hoots 
(2  M.  &  W.  248).  [Pollock,  C.  B.  The  plea  alleges  that  the  money  was  paid  to  the 
several  parties,  and  that  there  was  an  equitable  division  of  the  assets.]  Part  performance 
will  not  render  available  a  contract  void  by  the  Statute  of  Frauds.  It  is  true,  that, 
in  courts  of  equity,  the  doctrine  has  been  that  part  performance  dispensed  with  evidence 
of  a  written  agreement.  In  the  case  of  Loi'd  Guvrnsey  v.  Rodbridges  (Gilb.  Eq.  Rep.  3), 
which  was  decided  in  the  6th  of  Anne,  the  Lord  Chancellor  says,  •'  Wherever  a  parol 
[251]  agreement  is  begun  to  be  put  in  execution,  and  intended  to  be  contiiuied,  though 
there  be  no  writing,  yet  this  Court  shall  enforce  the  execution  thereof,  notwithstanding 
the  Statute  of  Frauds  and  Perjuries."  Authorities  to  the  same  efi'ect  are  collected  in 
Viner's  Abridg.,  tit.  Contract  and  Agreement,  (I.) ;  but  in  all  those  cases  there  was 
either  an  admission  on  the  record  of  part  performance,  or  of  some  agreement,  though 
not  in  writing,  which  the  Court  considered  it  a  fraud  to  violate.  It  does  not  appear 
to  have  been  the  practice  to  plead  the  Statute  of  Frauds  to  a  suit  in  equity  :  Cooih  v. 
Jackson  (6  Ves.  jun.  16  a.)  ;  and  it  would  seem  from  the  current  of  cases,  that  a  court 
of  equity  did  not  look  upon  a  suit  in  equity  as  an  action  w-ithiu  that  statute.     There 
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is  no  legal  doctrine  to  the  effect  that  part  performance  will  dispense  with  the  requisites 
of  the  Statute  of  Frauds.  lUiithread  v.  Brockhurst  (1  Bro.  C.  C.  404)  will,  probably, 
be  cited  as  an  authority  to  the  contrary.  There  the  Lord  Chancellor  says,  "There  are 
certainly  cases  which  have  considered  an  agreement,  which  has  been  partly  executed, 
as  never  having  been  within  the  original  view  of  the  statute  ;  and  this  has  been  a 
ground  to  induce  the  Court  of  King's  Bench,  as  I  am  told,  to  determine  this  case  to 
be  entirely  out  of  the  statute."  There  does  not  appear  to  be  any  report  of  the  decision 
alluded  to  ;  and  it  would  seem,  from  the  subsequent  part  of  the  judgment,  that 
the  Lord  Chancellor  doubted  whether  such  a  doctrine  existed  at  law.  The  same  point 
was  before  the  Court  of  Chancery,  in  the  case  of  Brodie  v.  Si.  Paul  (1  Yes.  jun.  333), 
where  BuUer,  J.,  is  reported  to  have  said,  "  As  to  the  part  performance,  courts  of  law 
have  lately  adopted  the  same  sort  of  reasoning  that  prevails  in  this  Court,  that  there 
can  be  but  one  true  construction  upon  the  Statute  of  Frauds.  Whatever  it  is,  it  ought  to 
hold  equally  both  in  courts  of  law  and  of  equity  ;  and  that,  as  it  [252]  is  settled  in 
equity  that  a  part  performance  takes  it  out  of  the  statute,  the  same  rule  shall  hold  at 
law.'  [Pollock,  C.  B.  There  is  no  foundation  for  any  such  doctrine,  and  you  need 
not  further  argue  that  point.]  The  statute  requires  an  agreement  in  wiiting  ;  therefore 
the  allegation  in  the  plea  must  be  taken  to  mean  an  agreement  in  writing,  and  no  such 
agreement  was  proved. 
The  Court  called  on 

Palmer,  to  support  the  rule.  The  doctrine  that  part  performance  will  take  a  case 
out  of  the  Statute  of  Frauds  is  recognised  in  Sugden's  Vendors  and  Purchasers  (vol.  1, 
p.  139),  where  it  is  said,  "There  are  other  c;ises  taken  out  of  the  statute,  not  so  much 
on  the  principle  of  no  danger  of  perjury  as  that  the  statute  was  not  intended  to  create 
or  protect  fraud."  Among  other  instances,  it  is  said  (p.  140),  "So,  where  agreements 
have  been  carried  partly  into  execution,  the  Court  will  decree  the  performance  of  them, 
in  order  that  the  one  side  may  not  take  advantage  of  the  statute  to  be  guilty  of  fraud." 
The  facts  stated  in  this  plea  would  entitle  the  defendant  to  relief  in  a  court  of  equity, 
because  the  plaintiff  having  agreed  to  relinquish  part  of  his  claim  in  consideration 
of  a  similar  agreement  by  the  other  creditors,  it  is  a  fraud  upon  the  defendant  to  sue 
him  on  the  mortgage-deed.  The  plea  avers  payment  to  each  of  his  share  of  the  assets  ; 
that  is  not  traversed,  so  it  appears  that  some  parties  to  the  agreement  have  got  all 
they  bargained  for,  and  consequently  there  is  a  valid  accord  and  satisfaction.  The 
defendant  is  not  the  original  debtor,  Ijut  has  merely  the  duty,  as  executor,  of  distribut- 
ing the  assets  of  the  testator,  and  he  might  prefer  any  one  debt  of  equal  degree  to 
another.  In  Powell  on  Mortgages  (p.  4.57),  it  is  laid  down,  upon  the  authority  of 
[253J  Martin  v.  Mowlln  (2  Burr.  979),  that  the  words  "  lands,  tenements,  and  heredita- 
ments, in  a  devise,  do  not  include  mortgages."  A  mortgagee  without  covenant  or  bond 
is  a  simple  contract  cieditor,  and  the  mortgage  a  security  only  :  AncaMer  v.  Mayer 
(1  Bro.  C.  C.  46.3).  The  agreement  between  the  specialty  and  simple  contract 
creditors,  that  each  should  give  up  a  part  of  his  claim,  is  a  sufficient  consideration  to 
constitute  a  new  contract  binding  on  all :  Good  v.  Cheeseman  (2  B.  &  Adol.  328). 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

KoLFE,  B.  The  only  question  in  this  case  is,  whether  the  plea,  which  is  a  very 
special  one,  could  be  proved  without  a  note  in  writing.  The  defendant  was  stopped 
in  the  case  by  my  Lord  Chief  Baron,  upon  the  statement  by  the  defendant's  counsel, 
that  he  had  not  any  such  proof. 

Upon  attentively  considering  the  allegations  in  the  plea,  we  think  that  it  might 
be  proved  by  parol. 

It  is  unnecessary  to  say,  in  this  stage  of  the  proceedings,  whether  the  plea,  if 
proved,  would  be  a  good  bar.  Accord  and  satisfaction  is  no  bar  to  an  action  for  a 
debt  certain  covenanted  to  be  paid  ;  but  this  plea  is  not  meant  to  be  one  simply  of 
accord  and  satisfaction  ;  being  in  an  action  against  executors,  it  is  a  sort  of  special 
plea  of  plene  administravit,  by  an  even  division  of  assets,  a  part  being  given  up  for 
good  consideration.  We  assume  the  plea  to  be  good,  for  the  purpose  of  disposing  of 
the  question,  whether  there  should  be  a  new  trial. 

The  substance  of  the  plea  is  this,  that  the  plaintiff  was  a  mortgagee  by  two  mort- 
gages of  an  estate  which  was  insufficient  upon  an  estimate  of  its  value  to  pay  the 
mortgage-money  due  from  the  testator  ;  that  three  other  mortgagees  were  in  the 
same  situation,  the  estate  realised  to  each  being  [254]  less  in  estimated  value  than 
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the  charge  upon  it ;  that  the  defendants  were  devisees  of  the  real  estate,  and  executors 
of  the  deceased  mortgagor  ;  that  they  had  received  assets  which,  after  deducting  the 
costs  and  expenses  payable  by  them  in  the  first  instance,  and  in  preference  to 
the  debts  due  from  the  testator,  and  also  excepting  some  furniture,  amounted  to  the 
deficiency  on  each  mortgage ;  and  thereupon  it  was  agreed  between  the  plaintiff  and 
defendant  and  each  of  the  mortgagees,  as  the  common  consent  of  all,  and  at  the 
request  of  each,  that  no  suit  should  be  instituted  for  the  administration  of  a.ssets,  and 
that  the  said  balance  of  the  assets,  after  deducting  the  furniture,  which  should  be 
given  to  the  widow,  should  be  divided  rateably  between  the  different  mortgagees,  and 
paid  to  them  in  satisfaction  of  the  sums  due  to  them  over  and  above  the  estimated 
value  of  the  estates  ;  and  that  all  the  respective  rights  and  equities  of  redemption,  or 
other  rights  of  the  defendants,  as  executors  and  trustees  to  the  mortgaged  property, 
should  thenceforth  be  wholly  barred,  extinguished,  satisfied,  and  discharged,  and  the 
mortgagees  should  thenceforth  become  absolute  owners,  both  at  law  and  in  equity,  of 
the  mortgaged  estates,  and  that  the  covenants  in  the  declaration  should  be  .satisfied 
and  discharged  in  consideration  of  the  premises.  The  plea  then  avers  the  payment 
to  each  of  his  share  of  the  assets,  and  that  the  several  rights  and  equities  of  redemption 
of  the  defendant  were  barred  and  extinguished. 

The  issue  raised  by  the  replication  was,  that  it  was  not  agreed,  nor  did  the  defen- 
dants pay  to  the  plaintilfs  the  sum  of  money  in  the  plea  mentioned.  The  averment, 
that  the  equities  were  barred  and  extinguished,  was  not  in  issue ;  and  the  question 
is,  whether,  on  the  traverse  of  the  agreement,  it  was  necessary  to  prove  an  agreement 
in  writing  by  the  defendants  to  convey  or  release  their  equity  of  redemption. 

[255]  It  must  be  admitted,  that  no  agreement  to  convey  an  equity  of  redemption 
would  be  binding  unless  in  writing,  because  a  court  of  equity  treats  the  equity  of 
redemption  as  the  land  itself — at  all  events  as  an  interest  in  land  ;  and  if,  in  this  case, 
it  were  essential  to  support  the  plea,  that  a  binding  agreement  to  convey  the  equity 
of  redemption  should  be  proved,  the  plea  would  have  been  held  bad  on  demurrer  for 
not  stating  the  contract  to  be  in  writing,  and,  to  make  it  good,  a  contract  in  writing 
must  have  been  proved.  But  this  plea  would  have  been  held  good  on  demui'rer,  even 
if  it  had  been  expressly  stated  that  the  contract  was  by  parol ;  for  the  agreement  by 
the  plaintiff,  to  forego  the  balance  of  his  mortgage-debt  above  the  value  of  the  estate 
on  receiving  his  share  of  the  assets,  would  be  obligatory  on  him,  and  the  receipt  of 
that  share  a  satisfaction  for  the  estate,  though  there  was  no  binding  agreement  on  the 
defendants  to  convey  the  equity  of  redemption  ;  for  the  agreement  of  the  other  mort- 
gagees, to  take  their  share  also,  is  a  good  consideration  for  giving  up  the  claim  for  the 
residue  of  the  debt  against  the  defendants.  Without  such  an  agreement  by  all,  the 
plaintiff  and  each  of  the  other  mortgagees  would  have  a  right  to  sue  the  defendants 
to  recover  all  the  assets,  which,  in  the  proper  course  of  administration,  ought  to  have 
been  paid  to  the  specialty  creditors.  Each  would  have  had  his  chance  of  recovering 
so  much  as  would  satisfy  his  debt,  but  the  chance  only,  for  the  defendants  might 
have  paid  one,  or  confessed  judgment  to  one,  and  left  the  others  totally  or  partially 
unpaid,  according  as  the  debt  paid  absoi'bed  the  whole  or  only  a  part  of  the  assets. 
The  giving  up  this  chance  by  each  of  getting  the  whole  is  a  good  consideration  for 
each  agreeing  to  take  less  than  the  whole  of  the  assets,  and  such  a  binding  agreement 
of  all,  and  actual  payment  of  the  share,  is  a  good  satisfaction  of  the  whole.  It  would 
be  so  without  any  stipulation  as  to  barring  or  extinguishing  the  equity  of  redemption  ; 
and  it  is  [256]  not  the  less  so  with  the  addition  of  that  stipulation,  though  it  was  not 
obligatory  on  the  defendants.  Indeed,  in  a  plea  of  accord  and  satisfaction,  the  accord, 
generally  speaking,  is  not  obligatory.  Here  the  accord  is  composed  partlj'  of  the 
obligatory  agreement  of  each  not  to  claim  the  whole  of  the  assets,  and  partly  of  the 
non-obligatory  agreement  by  the  defendants  to  pay  the  debts  and  yield  up  the  equity 
of  redemption.  The  effect  of  it  is  this  :  the  creditors  bind  them.selves  to  take  their 
share  and  give  up  the  residue,  if  the  defendants  will  pay  the  rateable  share  of  each, 
and  give  up  the  equity  of  redemption  ;  and  the  plea  avers  this  to  have  been  done  ; 
and  the  replication  denies  only  the  agreement  of  all,  and  the  fact  of  payment.  We 
think,  therefore,  that,  in  this  case,  there  was  no  necessity  to  prove  an  agreement  in 
writing,  and  certainly,  from  the  form  of  the  allegations  in  the  plea,  the  pleader  never 
meant  to  aver  that  there  was  one.     The  rule  must,  therefore,  be  absolute. 

Kule  absolute. 
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[257]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Pratt  and  Others  v.  Ashley  and  Others.  June  18,  1847. — Insurance  on  ship  at 
and  from  Liverpool  to  ports  and  places  in  China  and  Manilla,  all  or  any,  during 
the  ship's  stay  there,  for  any  purposes,  and  from  thence  to  her  port,  or  ports  of 
calling  and  discharge  in  the  United  Kingdom,  with  liberty  to  call  and  stay  at 
all  or  any  ports  or  places  on  either  side  of,  and  at  the  Cape  of  Good  Hope.  The 
ship  sailed  from  Liverpool  direct  to  a  port  in  China,  having  on  board  a  cargo  for 
that  port  and  Manilla  ;  from  thence  she  proceeded  to  Manilla,  and  there  discharged 
the  remainder  of  her  outward  cargo.  At  Manilla,  the  captain  took  on  board 
on  freight  230  chests  of  opium,  for  Tongkoo,  another  port  in  China  (not  being 
thereby  a  tenth  part  laden),  and  sailed  for  Tongkoo,  there  to  seek  a  freight  for 
the  United  Kingdom,  and  on  her  voyage  thither  was  lost  by  perils  of  the  seas. 
Tongkoo  is  quite  out  of  the  direct  course  from  Manilla  to  the  United  Kingdom. 
— Held,  on  error  in  the  E.xchequer  Chamber  (affirming  the  judgment  of  the  Court 
of  Exchequer),  that  the  words  "from  thence''  in  the  policv,  meant  not  "from 
Manilla"  only,  but  "  from  ports  or  places  in  China  and  Manilla,  all  or  any,"  and 
that  the  sailing  from  Manilla  to  Tongkoo  for  the  purpose  of  seeking  a  homeward 
cargo  was  not  a  deviation. 

[S.  C.  17  L.  J.  Ex.  1.3-5.     In  Court  below,  16  M.  &  W.  471.     Referred  to,  Harroiver 
V.  Hutchinson,  1870,  L.  E.  -5  Q.  B.  -589.] 

The  defendant  having  brought  a  writ  of  error  on  the  judgment  of  the  Court  of 
Exchequer  in  this  case  (16  M.  &  W.  471),  it  was  now  argued  (i)  by 

Barstow,  for  the  plaintift'  in  error.  The  ship  having  gone  to  China  and  then  to 
Manilla,  had  exhausted  the  permission  given  by  the  policy,  and  the  going  back  again 
to  China  was  a  deviation.  The  authorities  are  collected  in  Park  on  Insurance,  where 
it  is  said  (vol.  2,  p.  627,  8th  ed.) — "These  cases  seem  clearly  to  have  decided,  that 
where  several  termini  are  mentioned  in  a  policy  of  insurance  as  the  objects  of  the 
assured,  those  ports  must  be  gone  to  in  the  order  in  which  they  are  mentioned  in 
the  policy,  otherwise  the  assured  will  be  guilty  of  a  deviation."  Beatson  v.  Haworth 
(6  T.  R.  .5.31)  is  directly  in  point.  That  was  an  insurance  on  a  ship  "at  and  from 
Fisherow  to  Gottenburg  and  back  to  Leith  and  [258]  Cockenzie."  It  appeared  that 
the  ship,  in  the  homeward  voyage,  went  first  to  Cockenzie,  which  lay  nearer  to 
Gottenburg  than  Leith,  and  was  stranded  in  the  harbour  of  Cockenzie.  That  was 
holden  to  be  a  deviation ;  and  the  Court  were  of  opinion  that,  unless  there  be  some 
usage  proved,  or  some  special  facts  to  vary  the  general  rule,  the  party  insured  must 
go  to  the  several  places  mentioned  in  the  policy,  in  the  order  in  which  they  are  named. 
The  principle  of  that  decision  was  recognised  and  adopted  in  the  case  of  Marsden  v. 
Held  (3  East,  572).  That  was  an  action  on  a  policy  on  goods  at  and  from  Liverpool 
to  Palermo,  Messina,  Naples,  and  Leghorn,  provided  the  French  should  not  l)e  at 
Leghorn.  The  ship  took  in  goods  and  was  cleared  out  from  Naples  only,  and  had 
no  goods  for  any  other  place — Leghorn  being  known  to  be  in  the  hands  of  the  French 
soon  after  the  policy  was  ett'ected.  The  ship  was  afterwards  captured  by  the  French 
in  the  Bay  of  Biscay,  and,  consequently,  before  the  dividing  point  to  any  of  the  places 
mentioned  in  the  policy.  It  was  held  that  there  was  an  inception  of  the  voyage 
insured  ;  and  Lord  Ellenborough,  C.  J.,  says — "  I  think  that  the  voyage  insured  to 
Palermo,  Messina  and  Naples,  meant  a  voyage  to  all  or  any  of  the  places  named,  with 
this  reserve  only,  that  if  the  ship  went  to  more  than  one  place,  she  must  visit  them 
in  the  order  described  in  the  policy."  The  case  of  Hunter  v.  LeafMey  (10  B.  &  C.  858) 
is  relied  upon  by  the  other  side.  There  the  policy  was  effected  upon  goods  in  certain 
vessels,  on  a  voyage  ''  at  and  from  Singapore,  Penang,  Malacca,  and  Batavia,  all  or 
any,  to  the  ship's  port  of  discharge  in  Europe,  with  leave  to  touch,  stay,  and  trade 
at  all  or  any  ports  or  places  whatsoever  and  wheresoever,  in  the  East  Indies,  Persia, 
or  elsewhere,  beginning  the  adventure  from  the  loading  thereof  aboard  the  said  ships 

{h)  Before  Lord  Denman,  C.  J.,  Patteson,  J.,  Coleridge,  J.,  Coltman,  J.,  Erie,  J., 
Cresswell,  J.,  and  Maule,  J. 
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as  above."  The  ship  took  in  part  of  her  cargo  at  Batavia,  then  went  to  Souraba,ya, 
another  port  in  [259]  the  East  Indies  (not  in  the  course  of  a  voyage  from  Batavia  to 
Europe,  and  not  specified  by  name  in  the  policy),  and  took  in  other  goods,  then  returned 
to  Batavia,  whence  she  afterwards  sailed  for  Europe,  and  was  lost  by  perils  of  the 
sea.  It  was  held  by  the  Court  of  King's  Bench,  and  that  judgment  was  affirmed  on 
error  in  the  P^xchequer  Chamber,  that  the  going  to  Sourabaya  was  not  a  deviation, 
and  that  the  goods  taken  on  board  there  were  protected  by  the  policy.  That  case, 
however,  was  decided  on  the  particular  language  of  the  policy.  Tindal,  C.  J.,  in 
delivering  judgment  in  the  court  of  error,  says  (5  M.  &  P.  472 ;  1  C.  &  J.  423 ; 
7  Bing.  517): — "But  independent  of  the  large  and  general  words  used  in  the  descrip- 
tion of  the  voyage,  and  the  very  extended  powers  given  by  the  policy,  the  situation 
of  the  assnred,  and  the  circumstances  under  which  it  was  effected,  as  they  must  be 
inferred  from  the  policy  itself,  make  it  piobable  that  a  contract  of  the  most  open  and 
comprehensive  kind  was  intended  to  be  effected."  The  particular  terms  of  this  policy 
do  not  create  any  exception  to  the  general  rule.  The  words  relied  upon  for  that 
purpose  are,  "and  from  thence  to  hei'  port  or  ports  of  calling  and  discharge  in  the 
United  Kingdom."  The  words  "from  thence"  refer  to  China  or  Manilla,  whichever 
the  ship  might  go  to,  but  not  to  both.  It  is  sought  to  insert  in  the  policy  the  words 
"  backwards  and  forwards."  Even  if  the  ship  had  gone  to  Manilla  in  the  first  instance, 
she  could  not  afterwards  have  gone  to  China. 

Martin,  contrA.  It  is  obvious  that  the  parties  contemplated  an  insurance  npon 
a  vovage  outwards  with  a  cargo,  and  homeward  with  a  cargo.  The  intention  was 
to  insure  the  safety  of  the  vessel  during  the  period  of  the  voyage  to  China  and 
Manilla,  dnring  her  stay  there  for  any  purpose,  and  from  thence  to  her  ports  of  calling 
and  discharge  in  [260]  the  United  Kingdom.  Marsden  v.  lleid  (.3  East,  572)  is  an 
authority  to  shew  that  the  ship  might  go  to  any  ports  and  places  in  China  and  Manilla. 
If  the  ship  had  gone  to  Manilla,  and  had  unloaded  her  caigo  there,  could  it  be  said 
that  she  was  bound  to  bring  her  homeward  cargo  from  Manilla?  "  From  thence  " 
means  "  from  all  or  any  ports  and  places  in  China  and  Manilla."  In  Hvnfer  v.  Leathhy 
(10  B.  &  C.  858),  Lord  Tenterden,  in  delivering  judgment,  says, — "The  rule  for  the 
constinction  of  marine  policies  is  very  well  laid  down  by  Lord  Ellenborough  in  the 
ease  of  Robertson  v.  French  (4  East,  1.35),  viz.,  that  they  are  to  be  construed  according 
to  their  sense  and  meaning,  as  collected,  in  the  first  place,  from  the  terms  used  in 
them  ;  which  terms  are  themselves  to  be  understood  in  their  plain,  ordinary,  and 
popular  sense,  unless  they  have  generally,  in  respect  to  the  subject-matter,  as  by  the 
known  usage  of  trade,  or  the  like,  acquired  a  peculiar  sense  distinct  from  the  popular 
sense  of  the  same  words  ;  or  unless  the  context  evidently  points  out  that  they  must, 
in  the  particular  instance,  and  in  order  to  efTectuate  the  immediate  intention  of  the 
parties  to  that  contract,  be  understood  in  some  other  special  and  peculiar  sense." 
According  to  the  strict  grammatical  construction  of  this  policy,  the  ship  was  justified 
in  going  to  Manilla  for  the  discharge  of  her  outward  cargo,  and  from  thence  to  any  port 
or  ports  in  China  or  Manilla  for  the  purpose  of  acquiring  her  homewai-d  cargo.  The 
case  of  Rcafsoii  v.  Haworth  (6  T.  R.  531)  is  explained  by  Mar.vlen  v.  Reid.  The  general 
principle  of  insurance  law  is  not  disputed  ;  but  each  case  must  depend  upon  the  words 
of  the  pai'ticular  contract.  LamLcrt  v.  Liddard  (5  Taunt.  4S0)  was  an  action  on  a  policy 
"at  and  from  Pernambuco,  or  any  other  port  or  ports  on  the  coast  of  the  Brazils,  to 
London  ; "  and  the  policy  was  held  to  warrant  the  assured,  if  he  could  not  get  a  cargo 
at  Pernambuco,  to  [261]  go  to  any  other  port  or  ports  on  that  coast  till  he  got  a  cargo, 
not  restricting  him  to  those  which  lay  in  the  direct  course  between  Pernambuco  and 
London.  The  same  doctrine  was  laid  down  in  Metcalfe  v.  Perry  (4  Campb.  123)  and 
Bragg  v.  Anderson  (4  Taunt.  229). 

Barstow  replied. 

Lord  Denman,  C.  J.  We  are  all  of  opinion  that  the  Court  of  Exchequer  has 
come  to  a  right  conclusion.  The  words  "  China  and  Manilla  "  are  not  to  be  construed 
as  shewing  the  order  in  which  the  ship  was  to  proceed,  but  must  be  taken  as  the 
district  comprehending  all  the  ports  and  places  from  which  the  vessel  might  take  her 
homeward  cargo.     The  judgment  of  the  Court  below  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Hakvey  r.  Bridges.  June  18,  1847. — Held,  on  error  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Exchequer,  that  liberum  tenementum  is 
a  good  plea  to  a  declaration  in  trespass  for  breaking  and  entering  a  dwelling- 
house  in  the  occupation  of  the  plaintiff,  and  expelling  him  and  his  family  there- 
from, although  the  premises  are  particularly  described  in  the  declaration. 

[See,  in  Court  below,  14  M.  &  ^Y.  437  ;  153  E.  R.  546  (with  note).] 

This  was  an  action  of  trespass  for  breaking  and  entering  the  dwelling-house  of 
the  plaintiff,  and  evicting  the  plaintiff  and  his  family  therefrom.  The  defendant 
pleaded  liberum  tenementum,  and  upon  demurrer  to  the  plea,  the  Court  below  gave 
judgment  for  the  defendant  (14  M.  &  W.  437).  The  plaintiff  having  brought  a  writ 
of  error  on  that  judgment,  the  case  was  now  argued  (b)  by 

[262]  Miller,  for  the  plaintiff.  In  the  course  of  the  argument  in  the  Court  below, 
it  was  conceded  that  the  plea  of  liberum  tenementum  is  an  anomaly,  but  the  Court 
said,  that  it  had  been  so  long  pleaded  without  objection,  that  it  was  now  too  late  to 
overturn  it.  It  is  submitted,  however,  that  it  is  not  a  good  plea  to  a  declaration 
framed  like  the  present.  The  reason  for  allowing  that  plea  was  to  compel  the  plaintiff 
to  new  assign,  and  describe  the  premises  in  which  the  trespass  was  alleged  to  have 
been  committed  with  more  particularity  than  he  had  done  in  his  declaration.  But 
where  the  premises  are  described  by  name  and  situation,  as  in  the  present  case,  there 
seems  no  ground  for  permitting  such  an  anomalous  plea. 

At  all  events,  the  plea  aflbrds  no  justification  for  the  forcible  expulsion  of  the 
plaintiff'  and  his  family  from  the  premises.  The  declaration  states,  that  the  plaintiff 
was  in  the  actual  possession  and  occupation  of  the  premises,  which  must  be  taken  to 
mean  the  legal  occupation,  and  though  the  defendant  might  be  tenant  at  will  or  by 
sufferance,  and  the  plaintiff  could  determine  such  tenancy  by  entry,  yet  he  has  no 
right  to  expel  the  plaintiff  by  force.  [Patteson,  J.  It  was  formerly  the  practice  to 
plead  "as  to  the  force  and  arms,  and  against  the  peace,  &c."  not  guilty,  and  as  to  the 
other  part  of  the  declaration  a  justification  (see  Lev.  Ent.  175,  178,  181 ;  PI.  Ass. 
485).]  AYhere  a  declaration  in  trespass  foi-  pulling  down  a  house  stated,  that  the 
plaintiff  and  his  family  were  actually  residing  in  the  house  at  the  time,  a  plea  by  the 
defendant,  a  commoner,  that  the  house  interrupted  his  enjoyment  of  the  common,  and 
that  therefore  he  pulled  it  down,  was  held  bad.     Pern/ v.  Fitzhmve  (Q.  B.,  E.  T.,  1S46). 

Martin,  for  the  defendant,  was  not  called  upon. 

Lord  Denman,  C.  J.  We  have  no  doubt  whatever  that  [263]  the  plea  is  good. 
I  may  observe  that  in  the  case  of  Perry  v.  Fitzhowe  great  pains  were  taken  to 
distinguish  the  case  of  a  peculiar  and  articulate  justification  of  all  the  acts  charged  to 
have  been  committed,  from  a  case  like  that  of  Tai/lor  v.  Cole  (3  T.  E.  292),  where  it 
was  evident  from  the  plea  that  there  were  no  acts  of  violence,  but  the  words  used  in 
the  declaration  were  onh"  those  of  the  ordinarv  language  of  the  law,  stating  a  trespass 
committed  with  so  much  force  as  was  necessary  to  change  the  possession. 

Judgment  affirmed. 

End  of  Trinity  Vacation. 

[264]    Exchequer  Eeports.     Michaelmas  Term,  11  Vict. 

Garwood  v.  Ede.  Nov.  3,  1847. — An  allottee  of  shares  in  a  railway  company  pro- 
visionally registered,  paid  a  deposit  of  21.  123.  6d.  per  share,  and  signed  the 
subscribers'  agreement,  which  gave  the  provisional  directors  power  to  carry  on 
the  undertaking  or  any  part  of  it,  or  to  abandon  the  whole  or  any  part  of  it ;  and 
out  of  the  monies  which  should  come  to  their  hands  by  way  of  deposit  or  other- 
wise, to  make  such  deposits  or  investments  as  might  be  required  by  the  standing 
orders  of  Parliament,  and  also  to  pay  salaries,  &c.,  and  also  the  costs  of  obtain- 
ing acts  of  Parliament,  &c.,  and  generally  to  apply  such  monies  in  paying  and 
satisfying  all  other  costs,  expenses,  or  liabilities  which  they  might  incur  in 
relation  to  the  undertaking.     The  scheme  proved  abortive,  and  the  company  was 

(ft)  Before  Lord  Denman,  C.  J.,  Patteson,  J.,  Coleridge,  J.,  Coltman,  J.,  Erie,  J., 
Cresswell,  J.,  and  Manle,  J. 
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dissolved  under  the  provisions  of  the  9  &  10  Vict.  c.  28.  In  an  action  to  recover 
back  the  deposit.  Held,  that  the  plaintiff,  by  executing  the  deeds,  had  authorised 
the  directors  to  dispose  of  the  money,  and  therefore  could  not  recover  back  any 
part  of  the  deposit. 

[S.  C.  17  L.J.  Ex.  29;  11  Jur.  912.] 

Assumpsit  for  money  had  and  received  for  the  use  of  the  plaintiff,  and  for  money 
due  on  an  account  stated.     Plea,  non  assumpsit. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last  Trinity  Term, 
it  appeared  that  the  defendant  was  one  of  the  provisional  directors  of  a  company, 
provisionally  registered  under  the  7  &  8  Vict.  c.  110,  called  "The  Direct  Western 
Railway  Company;"  and  that  the  action  was  brought  to  recover  the  sum  of  .521.  10s., 
being  the  amount  of  a  deposit  of  21.  12s.  fid.  per  share,  paid  by  the  plaintiff' on  the 
allotment  to  him  of  twenty  shares  in  the  undertaking.  The  deposit  of  21.  1  2s.  fid. 
per  share  consisted  of  the  10  per  cent,  allowed  by  the  2.3rd  section  of  the  above 
statute,  to  1)6  received  after  provisional  registration,  and  the  residue,  21.  10s.,  was  the 
amount  of  deposit  required  by  the  standing  orders  of  Parliament.  The  plaintiff  had 
received  scrip  certificates  for  his  shares,  and  had  [265]  executed  the  "parliamentary 
contract,"  and  also  the  "subscribers'  agreement."  This  latter  deed,  which  was  between 
the  shareholders,  the  provisional  directors,  and  certain  trustees,  conferred  very  extensive 
powers  on  the  provisional  directors.  Amongst  others,  it  gave  them  "full  power,  in 
their  absolute  discretion,  and  at  such  times  and  in  such  manner  as  they  should  think 
fit,  to  carry  the  undertaking,  or  any  part  thereof,  into  effect,  with  any  such  variations, 
alterations,  modifications,  and  extensions,  as  were  thereby  authorised,  and  to  abandon 
the  whole  or  any  part  of  the  said  undertaking,  and  generally  to  regulate  and  manage 
the  affairs  of,  or  connected  with,  the  undertaking,  or  otherwise  concerning  the  said 
company  or  association  ;  and  for  that  purpose  to  cause  such  surveys  and  estimates  to 
be  made  as  they  might  think  advisable,  &c.  And  also  from  time  to  time  to  adopt, 
carry  into  effect,  or  vary  any  measures  whatsoever  which  they  might  in  their  judgment 
consider  necessary  or  expedient  for  obtaining  an  act  or  acts  of  Parliament  in  the  next 
or  any  subsequent  session  of  Parliament,  for  authorising  the  construction  of  the  said 
intended  railway  or  railways,  or  any  part  or  parts  thereof,"  &c.  The  directors  were 
also  to  have  "  full  power,  out  of  the  money  which  should  come  to  their  hands  or  be 
placed  to  their  credit  by  way  of  deposit  on  payment  of  calls,  or  otherwise  in  relation 
to  the  said  undertaking,  to  make  such  deposits  or  investments  as  might  be  required  by 
the  standing  orders  of  Parliament ;  and  also  to  pay  and  allow  all  such  fees,  salaries, 
commission,  and  recompense  to  servants  and  other  persons  who  might  be  employed  by 
them,  &c.,  as  they  should  think  right;  and  generally  to  apply  such  monies  in  and 
towards  the  fulfilment  and  enforcement  of  any  bargains,  engagements,  contracts, 
arrangements,  resolutions  or  agreements,  into  which  they  might  have  entered,  or  into 
which  they  were,  by  that  deed,  empowered  to,  and  should  or  might  enter  for  all  or 
any  of  the  purposes  aforesaid,  &c.,  and  towards  the  costs  of  any  works  or  proceedings 
connected  therewith,  and  in  or  [266]  towards  the  soliciting,  supporting,  or  opposing  a 
bill  or  bills  in  Parliament  as  therein  mentioned,  and  in  obtaining  the  necessary  act  or 
acts  for  carrying  out  the  aforesaid  undertaking  or  any  part  or  parts  thereof,  or  in 
bringing  the  merits  of  the  said  undertaking,  or  any  part  thereof,  before  Parliament  as 
a  project,  and  generally  in  paying  and  satisfying  all  other  costs,  charges,  and  expenses 
or  liabilities,  which  they  or  any  or  either  of  tliem  might  sustain  or  incur,  or  which 
might  have  been  already  sustained  or  incurred  in  relation  to  the  said  undertaking,  or 
otherwise  in  pursuance  of,  or  by  virtue  of,  or  consistently  with  these  presents,  or  in 
the  execution  or  enforcement  of  the  agreements,  provisoes,  and  stipulations  therein 
contained,  or  any  or  either  of  them." 

The  undertaking  proved  abortive  in  consequence  of  the  requisite  capital  not  having 
been  raised,  and  in  the  year  1847  the  company  was  dissolved  under  the  provisions  of 
the  9  &  10  Vict.  c.  28.  It  was  conceded  that  no  fraud  could  be  imputed  to  the 
directors,  and  that  the  whole  amount  of  the  deposits  had  been  expended.  On  the  part 
of  the  defendant  it  was  submitted,  that  the  case  was  distinguishable  from  JVaktab  v. 
S])ottiswoode  (15  M.  &  W.  501),  inasmuch  as  the  plaintiff  had  executed  the  "subscribers' 
agreement,"  which  precluded  him  from  maintaining  the  action.  The  Lord  Chief  Baron 
was  of  that  opinion,  and  directed  a  verdict  for  the  defendant. 

Knowles  now  moved  to  set  aside  the  verdict,  and  for  a  new  trial.     It  is  conceded 
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that  the  plaiiitifl'  is  not  entitled  to  recover  back  that  portion  of  the  deposit  which  was 
paid  for  the  £;eneral  purposes  of  the  undertaking;  but  with  respect  to  the  10  percent, 
which  was  paid  for  a  specific  purpose,  the  directors  had  no  power  to  apply  it  to  any 
other  purpose.  [Parke,  B.  The  "  subscribers'  agreement  "  provides  that  the  deposits 
may  be  applied  in  payment  of  any  [267]  charges  and  expenses.]  The  shareholders 
must  have  intended  to  limit  the  power  of  the  directors  to  that  portion  of  the  deposits 
which  was  raised  liy  them  for  the  general  purposes  of  the  undertaking.  Their  authority 
to  receive  the  10  per  cent,  depends  upon  the  7  &  8  Vict.  c.  110,  s.  23,  which  enables 
the  directors  of  a  company  provisionally  registered  (amongst  other  things)  to  allot 
shares  and  receive  deposits  by  way  of  earnest  thereon,  at  a  rate  not  exceeding  10s.  for 
every  £100,  on  the  amount  of  every  share  in  the  capital  of  the  intended  company,  and 
also  in  the  case  of  companies  for  executing  any  railway,  &c.  which  cannot  be  carried 
into  effect  without  the  authority  of  Parliament,  in  addition  to  and  exclusive  of  such 
sum  of  10s.  per  £100,  such  further  sum  per  £100  on  the  amount  of  every  such  share 
as  may  be  required  by  the  standing  orders  of  either  house  of  Parliament,  to  be 
deposited  before  the  obtaining  of  an  act  of  Parliament  for  enabling  the  company  to 
execute  such  work.  It  cannot  be  supposed  that  the  shareholders  would  authorise  the 
directors  to  dispose  of  the  10  per  cent,  in  a  manner  in  which  it  could  not  be  legally 
appropriated.  The  subscribers'  agreement  must,  therefore,  be  construed  with  reference 
to  the  provisions  of  that  act,  and  as  applying  to  that  part  of  the  deposit  which  was 
paid  for  general  purposes  only.  [Pollock,  G.  B.  The  execution  of  the  deed  has  given 
the  defendant  a  joint  interest  in  the  general  adventure,  and  that  distinguishes  the 
case  from  JVaUtah  v.  Spotti^KOode.  There  the  purpose  for  which  the  money  was  paid 
wholly  failed,  and  the  plaintiff  never  was  jointly  interested  with  the  defendant  in  the 
undertaking.  Here  the  plaintiff  has  obtained  his  scrip  on  payment  of  the  deposit,  and 
has  by  deed  entered  into  a  new  contract,  whereby  he  became  associated  with  the 
defendant  in  a  common  adventure.]  It  is  submitted  that  the  deed  has  not  created  a 
partnership.  [Alderson,  B.  Why  may  not  any  number  of  persons  agree  by  deed  to 
dispose  of  their  own  money  ?  Parke,  B.  [268]  Suppose  the  terms  of  the  deed  had 
been  that  the  directors  should  receive  the  deposit  of  10  per  cent,  in  order  that  it 
might  be  paid  in  under  the  orders  of  Parliament,  and  that  if  the  scheme  was  abandoned 
they  should  be  at  liberty  to  apply  it  in  discharge  of  any  expenses :  that  would  have 
been  perfectly  legal.]  The  words  of  this  deed  are  difterent.  [Parke,  B.  They  amount 
very  nearly  to  that :  the  directors  are  empowered  to  go  on  with  the  undertaking,  or 
any  part  of  it,  and  to  employ  the  money  which  may  come  to  their  hands  "  in  paying 
and  satisfying  all  costs,  charges,  and  expenses  or  liabilities,  which  they  might  sustain 
or  incui'  in  relation  to  the  undertaking  or  otherwise,  in  pursuance  of,  or  by  virtue  of, 
or  consistently  with  those  presents."  So  that  the  effect  of  the  agreement  is,  that  if 
the  undertaking  went  on,  the  money  was  to  be  deposited  under  the  standing  orders  of 
Parliament,  but  if  it  failed,  the  directors  were  empowered  to  dispose  of  it  in  payment 
of  any  expenses.  Consequentl}',  there  never  was  a  time  when  this  was  money  had 
and  received  by  the  defendant  for  the  use  of  the  plaintiff.] 
Rule  refused. 

Clements  v.  Todd.  Nov.  8,  1847. — The  plaintiff  signed  an  application  for  shares  in 
a  railway  company  provisionally  registered.  The  application  contained  the  usual 
undertaking  to  sign  the  subscribers'  agreement  and  parliamentary  contract  when 
required.  The  plaintiff  had  no  letter  of  allotment,  but  having  paid  the  deposit, 
received  scrip  certificates  in  the  usual  form,  stating,  that  "  the  subscribers'  agree- 
ment and  parliamentary  contract  had  been  signed  by  the  person  to  whom  the 
certificate  was  issued."  The  plaintiff,  in  fact,  never  signed  either  the  subscribers' 
agreement  or  parliamentary  contract.  The  scheme  having  proved  abortive  :  in 
an  action  to  recover  back  the  deposit. — Held,  that  the  plaintilf  had  placed  himself 
in  the  same  situation  as  if  he  had  signed  the  subscribers'  agreement  and  parlia- 
mentary contract,  and  could  not  I'ecover. 

[S.  C.  17  L.  J.  Ex.  31.] 

Assumpsit  for  money  had  and  received  by  the  defendant  for  the  plaintiff's  use- 
Plea,  non  assumpsit. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  last  term,  it 
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appeared  that  the  action  was  brought  [269]  to  recover  a  deposit  of  21.  2s.  per  share  on 
500  shares  in  a  railway  company  provisionally  registered,  and  called  "  The  Hull  and 
Lincoln  Direct  Railway  Company."  The  prospectus  stated  the  number  of  shares  to  be 
25,000.  The  defendant  was  one  of  the  managing  directors  of  the  company,  and  the 
deposit  was  paid  under  the  following  circumstances  : — The  day  after  the  parliamentary 
deposit  was  jjaid  into  the  Bank  of  England,  and  the  subscribers'  agreement  and 
parliamentary  contract  lodged  at  the  Private  Bill  Office,  the  plaintiflF  came  to  the  office 
of  the  companj'  and  signed  an  application  for  shares,  containing  the  usual  undertaking 
to  sign  the  subscribers'  agreement  and  parliamentary  contract  when  required.  There 
was  no  letter  of  allotment,  but  there  was  a  minute  in  the  company's  books,  that  500 
shares  were  to  be  allotted  to  the  plaintiff  on  payment  of  the  deposit.  The  plaintiff 
paid  the  deposit,  and  a  day  or  two  afterwards  received  the  scrip  certificates,  for  which 
he  gave  the  usual  receipt.  The  plaintiff  never  signed  the  subscribers'  agreement  or 
the  parliamentary  contract,  but  the  scrip  certificate  stated,  that  "The  subscribers' 
agreement  and  parliamentary  conti'act  having  been  signed  by  the  person  to  whom  this 
certificate  is  issued  for  the  number  of  shares  mentioned  therein,  and  a  deposit  of 
21.  2s.  per  shai'e  having  been  ['aid  thereon,  the  shares  have  been  registered  in  the 
company's  books."  The  scheme  ultimately  proved  abortive,  only  13,000  shares  having 
been  subscribed  for.  The  Lord  Chief  Baron  left  it  to  the  jury  to  say,  first,  whether 
the  scheme  was  a  bona  fide  one,  and  honestly  intended  to  be  prosecuted  ;  secondly, 
whether,  when  the  plaintiff  took  the  scrip,  he  intended  to  place  himself  in  the  same 
situation  as  if  he  had  been  an  original  subscriber.  The  jury  found  both  questions  in 
the  affirmative,  and  a  verdict  was  given  for  the  defendant. 

Watson  now  moved  for  a  rule  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had.  [270]  The  directors  were  not  justified  in  applying  to  Parliament 
until  all  the  shares  had  been  subscribed  for.  There  is  no  evidence  of  any  valid  and 
binding  contract.  The  plaintiff  applies  for  shares  in  an  undertaking,  which  was  to 
have  25,000  shareholders,  but  only  1.3,000  shares  were  sold.  The  application  for 
shares  and  the  delivery  of  scrip  certificates  amount  to  nothing ;  and  as  the  scheme 
ultimately  failed,  the  case  falls  within  the  principle  of  IVahfah  v.  Spottkicoode 
(14  M.  &  W.  501).  [Alderson,  B.  The  plaintifi'  paid  his  money  on  the  same  terms 
as  the  persons  who  signed  the  deed.]  Scrip  certificates  are  a  mere  token,  saleable  in 
the  market,  and  not  evidence  of  a  contract.  [Rolfe,  B.  The  jury  have  found  that 
the  plaintifi'  is  in  the  same  situation  as  if  he  had  signed  something  which,  inter  alia, 
precludes  him  from  recovering.  Parke,  B.  There  is  evidence  that  the  plaintifi'  put 
himself  in  the  same  situation  as  regards  the  defendant,  as  if  he  had  signed  the 
parliamentary  contract.] 

Per  Curiam.     It  is  clear  there  ought  to  be  no  rule. 

Rule  refused. 

[271]  Eggington  v.  Cumberledge  Nov.  4,  1847. — In  an  action  on  an  attorney's 
bill  against  a  member  of  the  provisional  committee  of  a  railway  company,  it 
appeared  that  the  plaintiff',  who  was  employed  as  local  agent  and  attorney,  sent  his 
bill  to  the  residence  of  the  solicitor  of  the  company,  who  laid  it  on  one  occasion 
before  the  committee  when  the  defendant  was  present,  and  on  another  occasion 
it  was  laid  before  the  committee  by  the  secretary  when  the  defendant  was  absent : 
— Held,  a  sufficient  delivery  of  the  bill  within  6  &  7  Vict.  c.  73,  s.  37. 

[S.  C.  16  L.  J.  Ex.  283 ;  11  Jur.  832.] 

Assumpsit  for  work  and  labour  as  an  attorney  and  solicitor,  and  on  an  account 
stated. 

Pleas,  non  assumpsit,  and  that  no  signed  bill  had  been  delivered  as  required  by 
the  statute  6  &  7  Vict.  c.  7.3,  s.  37. 

At  the  trial  of  the  cause,  before  Coleridge,  J  ,  at  the  last  assizes  at  StaflTord,  it 
appeared  that  the  plaintiff'  had  been  employed  as  local  agent  and  attorney  by  the 
defendant,  who  was  one  of  the  provisional  committee  of  "  The  Birmingham  and 
Manchester  Direct  Railway  Company."  The  defendant  had  attended  meetings,  and 
on  several  occasions  had  taken  the  chair,  and  had,  in  other  matters,  taken  a  share  in 
the  management  of  the  scheme.  At  a  meeting  of  the  committee,  at  which  the 
defendant  was  not  present,  in  January,  1846,  the  general  solicitor  of  the  company 
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was  ordered  to  write  to  the  pLaintiff  and  request  him  to  send  his  bill.  This  the 
solicitor  accordingly  did,  and  the  plaintiff"  sent  him  his  bill  inclosed  in  a  letter,  which 
was  received  by  him  at  his  own  residence.  The  bill  was  laid  before  the  committee  on 
the  13th  of  January,  the  defendant  being  then  present,  and  on  the  14th  it  was  laid  by 
the  secretary  before  another  meeting,  when  the  defendant  was  not  present.  This 
action  was  brought  in  June,  1847.  It  was  contended  by  the  defendant's  counsel,  that 
these  facts  were  not  sufficient  evidence  of  a  delivery  of  the  bill  to  satisfy  the  requisites 
of  the  statute.  The  learned  judge  directed  a  verdict  to  be  entered  for  the  plaintiff", 
reserving  leave  to  the  defendant  to  enter  a  nonsuit  or  a  verdict. 

Whateley  now  moved  accordingly.  The  question  is,  whether  the  plaintift"'s  bill 
was  delivered  to  the  defendant.  It  is  submitted  that  there  was  not  such  a  delivery 
as  the  statute  requires.  The  37th  sect,  of  the  6  &  7  Viet.  c.  73,  enacts,  that  no  attorney 
or  solicitor  shall  maintain  any  action  [272]  for  the  recovery  of  his  fees,  &c.,  until  the 
expiration  of  one  month  after  such  attorney  or  solicitor  "  shall  have  delivered  unto 
the  party  to  be  charged  therewith,  or  sent  by  the  post  to,  or  left  for  him,  &c.,  a  bill  of 
such  fees,  &c."  Here  the  bill  was  sent  to  the  residence  of  the  solicitor  of  the  company, 
who  had  no  authority  from  the  defendant  to  receive  it.  The  case  of  Eifb'  v.  Nokes 
(1  Moo.  &  M.  303)  is  in  the  defendant's  favour,  and  shews  that  the  statute  should  be 
strictly  followed.  In  that  case  a  bill  had  been  delivered  at  a  particular  place,  which 
was  not  shewn  to  be  the  defendant's  abode,  and  the  bill  was  afterwards  given  to  the 
clerk  of  the  defendant's  attorney,  who  attended  the  taxation  of  costs.  Lord  Tenterden 
said,  "  when  an  act  of  Parliament  requires  a  particular  thing,  I  must  see  that  it  is 
proved,"  and  he  nonsuited  the  plaintiff.  [Parke,  B.  The  bill  in  the  present  case  was 
laid  before  a  meeting  of  these  persons  who  were  partners  with  the  plaintiff,  and  it  was 
in  the  possession  of  the  secretary.  Alderson,  B.  In  the  case  you  cite,  it  did  not 
appear  that  the  bill  came  into  the  defendant's  possession  a  month  before  the  action  was 
commenced  ;  here  the  bill  was  laid  before  the  committee  upon  one  occasion  when  the 
defendant  himself  was  present ;  that  surely  is  evidence  of  a  delivery  of  the  bill  to 
him.]  It  is  submitted  that  the  requisites  of  the  statute  should  be  strictly  observed, 
and  that  a  constructive  delivery  is  not  sufficient. 

Pollock,  C.  B.  There  ought  to  be  no  rule.  In  the  case  cited,  it  does  not  appear 
that  the  bill  reached  the  hands  of  the  attorney's  clerk  one  month  before  the  com- 
mencement of  the  action.  Here  the  bill  came  into  the  possession  of  parties  who  might 
have  been  sued  jointly  with  the  defendant.  It  was,  therefore,  a  sufficient  delivery  to 
the  defendant. 

Parke,  B.,  Alderson,  B.,  and  Eolfe,  B.,  concurred. 

Rule  refused. 

[273]  Doe  d.  Strickland  v.  "Woodward.  Nov.  5,  1847. — The  rector  and  lord  of 
the  manor  of  B.  by  one  grant  demised  for  three  lives,  at  one  aggregate  holding, 
and  at  one  undivided  rent,  three  ancient  tenements  originally  held  of  the  manor 
under  distinct  grants  and  at  distinct  rents.  The  same  rector  afterwards  disposed 
of  the  reversion  in  fee  under  the  provisions  of  the  Land-tax  Eedemption  Act, 
42  Geo.  3,  c.  116  : — Held,  that  though  the  grant  for  lives  might  be  void  unless 
sanctioned  by  a  special  custom  in  the  manor,  yet  the  purchaser  of  the  reversion 
had  a  good  title,  the  sale  being  approved  of  by  the  land-tax  commissioners. 

[S.  C.  17  L.  J.  Ex.  1.] 

Ejectment  on  a  demise  dated  the  9th  of  April,  1847,  for  lands  situate  in  the 
chapelry  of  Xorton,  in  the  parish  of  Bredon,  in  the  county  of  Worcester. 

At  the  trial  before  Erie,  J.,  at  the  last  assizes  for  Worcestershire,  it  appeared  that 
the  lessor  of  the  plaintiff"  was  rector,  and  as  rector  lord  of  the  manor  of  the  rectory  of 
Bredon,  in  the  county  of  Worcester.  The  lands  in  question  were  originally  held 
of  the  manor  by  copyhold  grants  for  lives,  the  first  on  the  court  roll  commencing  in 
1762,  and  were  from  time  to  time  renewed  until  the  year  1834,  when  they  were,  with 
other  premises  held  of  the  manor,  sold  under  the  Land-tax  Redemption  Act 
(42  Geo.  3,  c.  116),  for  the  purpose  of  redeeming  a  portion  of  the  land-tax  charged 
on  the  rectory.  The  last  grant  of  the  lands  in  question  was  by  the  Rev.  John  Keysall, 
the  then  rector,  at  a  court  baron  holden  on  the  2nd  September,  1826,  and  that  grant, 
which  was  for  three  lives,  comprised  in  it  in  one  aggregate  holding,  and  at  one  aggregate 
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undivided  rent,  three  ancient  tenements  originally  held  of  the  manor  under  distinct 
grants,  and  at  di.stinct  rents.  There  were  two  other  instances  on  the  court  rolls  (in  prior 
grants)  of  the  union  in  one  grant  of  copyhold  tenements  formerly  held  of  the  manor  by 
distinct  grants.  By  indenture  dated  the  29th  of  August,  1834,  between  John  Kcysall,  the 
said  rector  and  lord  of  the  manor  of  Bredon,  the  land-tax  commissioners,  and  Mary 
Ann  Thackery,  the  said  J.  Keysall  did,  in  consideration,  &c.,  grant,  bargain,  sell, 
and  convey,  and  the  said  commissioners  did  thereby  confirm  unto  the  said  M.  A. 
Thackery,  the  reversion  in  fee  in  the  premises  comprised  in  the  grant  of  the  2nd  of 
September,  1826,  to  hold,  &c.,  discharged  of  all  land-tax,  &c.  The  defendant  deduced 
his  title  under  Thackery.  The  learned  judge  directed  the  jury  to  find  for  the 
defendant,  and  intimated  his  opinion  that  the  court  rolls  [274]  afforded  evidence  of 
the  existence  of  a  special  custom  in  the  manor  to  unite  in  one  grant  tenements 
originally  held  undei-  distinct  grants  and  at  distinct  rents ;  Init,  a.ssuming  the  grant 
of  1826  to  be  invalid,  his  Lordship  thought  that  the  defendant  had  one  indefeasible 
title  under  the  sale  in  1834,  for  the  redemption  of  the  land-tax,  as  that  conveyance 
could  cause  no  injury  to  the  successor,  inasmuch  as  if  the  grant  of  1826  were  void, 
the  rector  might,  before  the  sale,  have  made  a  new  valid  grant  for  three  lives,  and 
have  taken  the  fine. 

Hodgson  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  learned 
judge  was  wrong  in  the  view  which  he  took  at  the  trial.  The  opinion  which  he 
expres.sed,  as  to  there  being  evidence  of  a  special  custom  in  the  manor  to  unite  in  one 
grant  tenements  originally  held  under  distinct  grants,  is  at  variance  with  the  decision 
of  the  Court  of  Queen's  Bench  in  Doc  d.  Bayer  v.  Strickland  (2  Q.  B.  792).  The 
grant  of  1826  was  void.  Lord  Coke,  in  his  "  Compleat  Copyholder,"  sect.  41,  says — 
"  In  voluntary  admittances  the  lord  is  an  instrument,  for  though  it  is  in  his  power  to 
keep  the  land  in  his  own  hands,  or  to  dispose  of  it  at  his  pleasure,  and  to  that  intent 
he  maj'  be  reputed  as  absolute  owner ;  yet,  because  in  disposing  of  it  he  is  bound  to 
observe  the  custom  precisely  to  every  point,  and  can  neither  in  estate  nor  tenure 
bring  in  any  alteration  in  this  respect,  the  law  accounts  him  his  custom's  instrument." 
[Parke,  B.  Assuming  the  grant  of  1826  to  be  invalid,  the  defendant  has  a  title  under 
the  Land-tax  Redemption  Act]  The  bargain  and  sale  under  that  act  would  only 
pass  such  estate  as  the  rector  was  able  to  grant.  The  42  Ceo.  3,  c.  116,  s.  69,  enabled 
the  rector  to  sell  the  "  reversion  of  copyhold  lands  granted  according  to  the  custom 
of  the  manor  for  life  or  lives;"  but,  if  the  grant  of  1826  was  void,  the  rector  had 
an  [275]  estate  in  possession,  which  could  not  be  conveyed  in  futuro,  to  take  eflect  as 
a  reversion  [Alderson,  B.  You  say  that  a  greater  quantity  of  estate  has  been  sold 
than  was  necessary  for  the  purpose  of  redeeming  the  land-tax.  The  95th  section 
makes  the  commissionei's  judges  of  the  quantity  of  estate  to  be  sold,  and  they  have 
determined  it.  Eolfe,  B.  Assuming  that  the  grant  was  void,  why  should  not  the 
commissioners  leave  it  as  it  was  ?  Is  there  any  reason  why  they  should  put  the  parties 
to  the  expense  of  three  grants  ?]  There  is  no  evidence  that  the  commissioners  were 
aware  of  the  fact  of  the  union  of  the  three  tenements  in  one  grant.  The  bargain  and 
sale  was  an  illegal  exercise  of  the  powers  given  by  the  act.  The  commissioners 
supposed  that  the\'  were  disposing  of  a  reversionary  interest,  whereas  it  was  in  truth 
an  estate  in  possession.  A  power,  whether  given  by  act  of  Parliament  or  by  will, 
must  be  strictly  followed.  In  Cockerell  v.  Cholmeley  {\  C.  &  F.  60;  10  B.  &  C.  564), 
a  testator  by  his  will  devised  his  lands  to  trustees,  with  a  power  of  sale.  The  trustees 
sold  the  estate,  but  as  it  was  supposed  that  the  tenant  for  life  without  impeachment 
of  waste  was  entitled  to  the  produce  of  the  growing  timber,  the  deed  for  carrying  the 
contract  of  sale  into  efl'ect  lecited,  that  the  trustees  had  sold  the  lands  for  a  certaim 
sum,  and  that  the  tenant  for  life  had  sold  the  timber  then  standing  thereon  for  a  certain 
other  sura.  The  purchase-money  of  the  estate  was  paid  to  the  tiustees,  and  invested 
according  to  the  directions  in  the  will;  the  value  of  the  timber  was  paid  to  the  tenant 
for  life  :  and  it  was  held  that  such  execution  of  the  power  was  bad,  and  not  cured  by 
the  subsequent  investment  by  the  tenant  for  life,  according  to  the  directions  in  the 
will,  of  the  money  which,  under  a  mistake  of  the  law,  had  been  thus  paid  over  to  him. 
[Parke,  B.  The  distinction  between  that  case  and  the  present  is,  that  there  the 
purchaser  had  only  such  title  as  the  vendor  could  [276]  give  him  ;  here  there  has 
been  what  may  be  termed  a  judicial  confirmation  of  the  sale.  The  lord  could  not 
convey  without  the  sanction  of  the  commissioners,  and  they  have  given  their  sanction  ; 
unless,  therefore,  the  judgment  of  the  commissioners  can  be  impeached  on  the  ground 


1EX.2T7.  DOE    V.   WOODWARD  117 

of  fraud,  the  sale  is  valid.]  The  rector  has  only  received  the  price  of  the  reversion, 
whereas  he  sold  an  est;ite  in  possession.  [Pollock,  C.  B.  The  case  of  Cockerell  v.  Cliolmeley 
has  no  bearing  on  this  case.  The  rector  sold  all  his  interest,  and  the  commissioners 
approved,  as  the  act  requires,  of  the  sale:  then  why  are  we  to  set  it  aside  1]  The 
commissioners  acted  under  the  belief  that  it  was  only  an  estate  in  reversion. 

Pollock,  C.  B.  There  ought  to  be  no  rule.  It  is  a  satisfaction  to  know  that  if 
our  decision  be  wrong,  the  lessor  of  the  plaintiff  may  bring  another  action  of  ejectment, 
and  if  the  judge  at  the  trial  should  rule  in  the  same  way  as  in  the  present  case,  a  bill 
of  exceptions  may  be  tendered,  which  will  bring  the  question  before  a  superior  court. 
It  is  unnecessary  to  go  at  any  length  into  the  grounds  upon  which  our  judgment 
proceeds,  because  they  were  fully  shewn  in  the  course  of  the  argument.  It  is  said 
that  the  grant  of  1826  is  void,  because  it  united  in  one  grant  the  three  tenements 
which,  it  is  conceded,  might  have  been  granted  separately.  That  objection  is  of 
a  purely  technical  nature,  and  if  pointed  out  to  the  commissioners  might  have  been 
rectified.  It  may  be  that  the  commissioners,  on  being  told  of  the  defect,  considered 
that  it  made  no  difference  whether  the  rector,  who  intended  to  grant,  and  so  understood 
the  deed,  conveyed  by  three  grants  or  one,  and  therefore  they  approved  of  what  had 
been  done.  Why,  then,  are  we  to  say  that  the  grant  is  void  ?  It  does  not  appear 
that  there  was  any  fraud  in  the  transaction.  All  that  we  have  to  inquire  into  is, 
whether  the  substantial  and  proper  price  was  paid.  It  appears  that  it  was ;  and  we 
ought  not  to  [277]  interfere,  as  there  was  a  valid  bargain  and  sale  of  this  property, 
and  the  money  was  paid,  and  no  fiaud  is  imputed. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  quite  clear  that  my  brother  Erie  was 
right  in  directing  a  verdict  for  the  defendant.  Whether  or  no  he  was  right  in  the 
opinion  he  expressed  as  to  the  existence  of  a  special  custom  in  the  manor  to  unite  in 
one  grant  tenements  which  had  been  previously  conveyed  by  distinct  grants,  it  is  not 
necessary  to  determine,  because  the  defendant  claims  under  a  bargain  and  sale,  and 
also  under  the  Laud-tax  Redemption  Act.  His  title  is  under  that  act.  It  is  objected 
that  the  prior  incumbent  did  not  receive  an  adequate  consideration  for  the  sale  of  the 
tenements,  because  he  sold  the  reversion  upon  a  grant  of  three  lives,  and  received  the 
price  of  the  reversion  only,  when  it  was  in  fact  an  estate  in  possession.  The  deed  is  a 
convej-ance  of  all  his  interest  in  the  premises  under  the  provisions  of  the  Land-tax 
Redemption  Act,  and  if  no  adequate  consideration  had  been  paid,  the  deed  would 
have  been  simply  void  as  against  him.  But  the  objection  is  to  the  conveyance  of  the 
reversion,  and  not  to  the  inadequacy  of  the  price.  If  the  defendant  had  derived  his 
title  under  copy  of  court>roll,  it  might  have  been  void  as  against  a  succeeding  lord  of 
the  manor.  But  the  act  of  Parliament  provides  that  the  decision  of  the  commissioners 
shall  be  conclusive  as  to  the  adequacy  of  the  price,  and  it  enables  the  commissioners 
to  dispose  of  so  much  of  the  property  as  they  shall  deem  sufficient  for  the  purposes  of 
the  act.  The  meaning  of  that  is,  that  the  approbation  of  the  commissioners,  together 
with  the  conveyance  by  the  tenant  for  life,  shall  be  a  good  title,  unless  impeached  by 
fraud.  That  being  so,  the  defendant  claims  under  the  act  of  Parliament,  and  his 
title  must  be  taken  to  be  valid,  unless  impeached  by  fraud,  of  which  there  is  no 
pretence  here. 

[278]  Aldekson,  B.  I  am  of  the  same  opinion.  It  is  argued  that  the  grant  of 
1826  is  void.  It  may  be  so ;  but  if  there  was  a  special  custom  in  the  manor  for  the 
lord  to  unite  separate  tenements  in  one  grant,  that  might  be  done.  How  do  we  know 
that  there  was  not  such  a  custom,  and  that  the  commissioners  had  not  proof  of  that 
custom  before  them  I  The  commissioners  may  have  done  perfectly  right,  as  well  in 
law  as  in  justice. 

RoLFE,  B.  I  am  of  the  same  opinion,  and  I  merely  add  a  few  words  in  order  that 
it  may  not  be  supposed  that  this  decision  militates  against  the  case  of  Cockerell  v. 
Cholmeley  (1  C.  &  F.  60;  10  B.  &  C.  564).  That  case  was  decided  on  this  principle, 
that  if  a  conveyance  is  not  in  accordance  with  a  power,  it  is  no  answer  to  say,  that 
what  was  done  might  have  been  done  in  some  other  form.  Apply  that  principle  to 
the  present  case.  If  the  question  had  turned  upon  whether  a  sale  of  the  reversion 
of  the  land  of  the  three  tenements  in  one  grant  was  good,  it  would  be  no  answer 
to  say  that  if  the  grantee's  attention  had  been  called  to  it  at  the  time,  he  might  have 
set  it  right.  Such  a  case  would  have  been  analogous  to  Cockerell  v.  Cholmeleij.  _  Here 
the  grant  is  made  valid  by  reason  of  the  bargain  and  sale  under  the  act  of  Parliament. 
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It  may  be  that  the  grant  was  \oid,  but  that  makes  no  difterence ;  the  parliamentary 
sanction  is  good,  and  it  is  immaterial  whether  the  commissioner  giving  such  sanction 
knew  all  the  facts  or  not. 
Rule  refused. 


[279]  AuGUSTiEN  V.  Challis  and  Another.  Nov.  8,  1847.— In  an  action  against 
a  sheriff  for  negligence  in  not  levying  under  a  writ  of  fi.  fa.,  the  defence  was  that 
the  sheriti'  had  withdrawn,  on  notice  from  the  landlord  that  rent  was  due.  At 
the  trial  the  landlord  stated  that  lent  was  due,  but  on  cross-e.vami nation  it 
appeared  that  the  execution  debtor  held  under  a  lease  which  was  not  produced  : 
— Held,  that  the  fact  of  rent  being  due  could  not  be  proved  without  production 
of  the  lease,  and  that  the  plaintiff  was  entitled  to  a  verdict. 

[S.  C.  17  L.  J.  Ex.  73.] 

Case  against  the  sheriff  of  Middlesex,  for  negligence  in  not  levying  on  the  goods  of 
one  St.  Leger,  under  a  writ  of  fieri  facias  issued  upon  a  judgment  recovered  by  the 
plaintiff,  and  indorsed  to  levy  601.  15s.  lOd. 

Pleas,  not  guilty  ;  and  that  St.  Leger  had  not  any  goods  in  the  defendants' 
bailiwick  whereof  the  defendants  could  have  levied  the  monies  indorsed  on  the  wi-it. 
Issues  thereon. 

At  the  trial  before  Piatt,  B.,  at  the  Middlesex  sittings  in  the  present  term,  it 
appeared  that  the  sheriff'  had  seized  under  the  writ  certain  goods  in  St.  Leger's  house, 
but  had  withdrawn  upon  receiving  notice  from  the  landlord  that  rent  was  due.  A 
distress  was  afterwards  put  in  by  the  landlord,  under  which  £16  was  realised.  The 
landlord,  who  was  called  as  a  witness  for  the  defendant,  stated  that  £46  was  due  to 
him  for  rent ;  but  on  cross-examination,  it  appeared  that  St.  Leger  held  under  a  lease 
which  was  not  produced.  It  was  objected,  on  behalf  of  the  plaintiff,  that  the  fact  of 
rent  being  due  could  not  be  proved  except  by  producing  the  lease.  The  learned  judge 
was  of  that  opinion,  but  submitted  the  case  to  the  jury,  who  found  that  rent  was  due, 
and  that  the  sheriff'  had  notice  of  it.  Under  his  lordship's  direction,  a  verdict  was 
found  for  the  plaintiff'  for  £18,  leave  being  I'eserved  to  the  defendant  to  move  to  enter 
a  verdict  for  him. 

Humfrey  now  moved  accordingly.  The  sheriff"  was  bound  to  withdraw  upon 
receiving  notice  that  rent  was  due.  [Parke,  B.  The  landlord  could  not  prove  that 
rent  was  due  without  producing  the  lease.  Alderson,  B.  The  lease  might  have  been 
granted  at  a  pepper-corn  rent,  or  at  a  rent  payable  ten  years  hence.]  As  soon  as  a 
sheriff  knows  that  there  is  a  lease  under  which  rent  is  due,  he  is  [280]  bound  to 
abstain  from  selling  the  goods,  or  he  would  be  liable  to  an  action  at  the  suit  of  the 
landlord.  A  sheriff'  cannot  be  guilty  of  negligence  in  omitting  to  sell  goods  which 
the  landlord  claims.  [Pollock,  G.  B.  The  sheriff'  would  have  a  right  to  ask  to  see  the 
lease  before  he  withdrew.]  He  might  not  know  that  the  defendant  held  under  a 
lease.  [Pollock,  C.  B.  The  law  easts  on  him  the  responsibility  of  ascertaining  how 
the  fact  is ;  foi'  otherwise  any  person  might  set  up  an  unfounded  claim.  There  is  no 
particular  hardship  in  this  case,  more  than  in  that  of  I'equiring  a  sheriff  to  ascertain 
whose  goods  he  is  seizing.]  The  fact  of  rent  being  due  might  be  proved  by  parol, 
notwithstanding  the  existence  of  a  lease.  In  JFliitfidd  v.  Brand  (16  M.  &  "SV.  282),  it 
was  held  that  the  fact  of  a  party  having  agreed  to  sell  goods  on  commission  might  be 
proved  by  oral  evidence,  though  the  teims  of  payment  had  been  reduced  into  writing. 
[Alderson,  B.  So  here  you  may  prove  by  parol  the  relation  of  landlord  and  tenant; 
but  without  the  lease  you  cannot  tell  whether  any  rent  is  due.]  The  jury  have 
found  as  a  fact  that  rent  was  due.  [Kolfe,  B.  But  there  was  no  evidence  to  support 
that  finding.  Parke,  B.  The  sheriff'  was  guilty  of  negligence  in  not  selling  the 
goods.  He  seeks  to  acquit  himself,  by  saying  that  the  landlord  was  entitled  to 
distrain  ;  then  he  ought  to  prove  the  right  of  the  landlord  to  distrain.  The 
moment  it  appears  that  there  is  a  lease,  you  cannot  talk  about  its  contents  without 
producing  it.  There  would  be  plenty  of  nominal  landlords,  if  we  were  to  hold  the 
sheriff'  not  responsible.] 
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Pollock,  C.  B.     We  are  all  of  opiuiou  that  there  was  uo  evideuce  of  any  real 
claim  for  rent,  and  that  the  verdict  is  right. 
Eule  refused. 


[281]  The  Attorney-General  v.  Bailey.  Nov.  18,  1847.— Sweet  spirits  of  nitre 
are  not  "spirits"  within  the  meaning  of  the  excise  acts,  6  Geo.  4,  c.  80,  ss.  107, 
133  ;  7  &  8  Geo.  4,  c.  53,  s.  32 ;  2  Will.  4,  c.  16,  s.  10.  Therefore  a  person  who 
buys  from  one  who  is  not  a  licensed  distiller,  and  without  a  permit,  sweet  spirits 
of  nitre,  the  duty  on  which  has  not  been  paid,  is  not  liable  to  the  penalties 
imposed  by  those  statutes. — The  term  "  spirits  "  in  those  acts  signifies  an  inflam- 
mable liquid  produced  by  distillation,  either  pure,  or  mixed  only  with  ingredients 
which  do  not  convert  it  into  some  article  of  commerce  not  known  in  common 
parlance  under  the  general  appellation  of  "  spirits." 

[S.  C.  17  L.  J.  Ex.  9.     See  Attorney-General  v.  Bailey,  1846,  16  M.  &  W.  74; 
Bailey  v.  Harm,  1849,  12  Q.  B.  905.] 

This  was  an  information  by  the  Attorney-General  against  the  defendant,  for  an 
infringement  of  the  excise  laws.  The  first  and  second  counts  of  the  information 
charged  the  defendant  with  receiving  a  large  quantity,  to  wit,  twenty  gallons,  of 
spirits  from  a  person  who  was  not  a  licensed  distiller.  The  third  and  fourth  counts 
were  for  receiving  a  large[quantity,  to  wit,  twenty  gallons,  of  spirits  without  a  proper 
permit.  The  fifth  and  sixth  counts  were  for  receiving  a  large  quantity,  to  wit,  twenty 
gallons,  of  spirits  after  they  had  been  removed  from  the  place  where  they  ought  to 
have  been  charged  with  duty,  and  before  the  duty  had  been  charged.  The  last  count 
was  for  removing  and  concealing  goods,  to  wit,  twenty  gallons  of  spirits,  on  which 
a  duty  was  imposed,  with  intent  to  defraud  her  Majesty.  The  defendant  pleaded 
not  guilty. 

The  case  came  on  for  trial  before  the  Lord  Chief  Baron  at  the  sittings  after  Trinity 
Term,  1846,  when  a  verdict  for  the  Crown  was  taken  by  consent,  subject  to  the 
opinion  of  the  Court  upon  the  following  case  : — 

The  defendant  is  a  wholesale  druggist  and  manufacturing  chemist,  residing  at 
Wolverhampton.  In  the  month  of  December,  1842,  one  William  Faulconbridge  called 
upon  the  defendant  and  offered  him  for  sale,  without  any  permit,  some  spirits  of  wine 
fifty-six  per  cent,  over  proof,  which  had  been  illegally  and  privately  distilled,  and 
which  had  net  paid  or  been  charged  with  any  duty.  The  defendant  was  aware  at 
the  time  that  the  spirits  so  offered  to  him  had  been  illicitly  distilled,  and  had  not 
paid,  or  been  charged  with,  duty.  He  refused  to  buy  any  such  spirits,  but  informed 
the  said  Faulconbridge  that  if  he  would  make  the  spirits  into  spirits  of  nitre,  he,  the 
defendant,  would  buy  £30  worth  a  week  of  him.  The  said  William  Faulconbridge 
said  he  did  not  know  how  to  make  spirits  of  nitre,  and  the  defendant  then  [282] 
explained  to  him  how  to  do  so,  and  furnished  him  with  certain  ingredients,  viz.  oil  of 
vitriol  and  ground  saltpetre,  and  sold  him  a  still  for  that  purpose. 

Within  a  short  time  afterwards,  the  said  William  Faulconbridge  mixed  the  materials 
with  which  the  defendant  had  provided  him  with  a  quantity  of  illicitly  and  privately 
distilled  spirits,  which  had  not  paid  duty,  and  distilled  from  them  sweet  spirits  of 
nitre,  and  delivered  the  spirits  of  nitre  so  made,  consisting  of  two  gallons,  to  the 
defendant,  who  accepted  and  paid  for  it. 

From  that  time  down  to  the  time  of  exhibiting  the  information,  the  defendant  was 
in  the  habit  of  receiving  and  paying  for,  on  numerous  occasions,  without  a  permit, 
from  the  said  William  Faulconbridge,  in  quantities  of  several  gallons  at  a  time,  sweet 
spirits  of  nitre,  which  were  made  from  spirits  of  wine  and  nitric  acid  (the  nitric  acid 
being  substituted  for  the  oil  of  vitriol  and  saltpetre  used  on  the  first  occiision). 

To  make  four  and  a  half  gallons  of  sweet  spirits  of  nitre,  six  gallons  of  spirits  at 
tifty-six  per  cent,  over  proof  were  used. 

Sweet  spirits  of  nitre  is  an  article  usually  sold  by  chemists  and  druggists,  and  the 
spirits  of  nitre  so  purchased  and  received  by  the  defendant  from  the  said  William 
Faulconbridge  on  the  occasions  aforesaid  were  merchantable  sweet  spirits  of  nitre. 
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The  oidiiiaiy  article  of  trade  called  sweet  spirits  of  nitre  is  made  from  spirits  of 
wine,  on  which  a  duty  is  paid  of  lis.  9d.  per  gallon,  and  the  ordinary  cost  price  of 
sweet  spirits  of  nitre  so  made  is  from  18s.  to  25s.  per  gallon.  The  price  paid  by  the 
defendant  to  Faulconbridge  was  12s.  9d.  per  gallon. 

The  chemical  analysis  of  sweet  spirits  of  nitre  is  as  follows ; — Eighty  per  cent, 
uncombined  spirits,  and  the  rest  hyponitrous  ether.  Hyponitrous  ether  is  a  chemical 
compound  of  hyponitrous  acid  and  alcohol.  According  to  [283]  some  methods  of 
making  sweet  spirits  of  nitre,  hyponitrous  ether  is  not  separately  produced;  while, 
according  to  other  methods,  they  are  made  by  a  direct  mechanical  admixture  of 
hyponitrous  ether  with  spirits,  in  the  proportion  of  four  pints  of  the  latter  to  one  of 
the  former. 

The  spirits  from  which  the  sweet  spirits  of  nitre  above  mentioned  were  on  all 
occasions  made,  had  been  privately  and  illegally  distilled  by  Faulconbridge,  who  was 
not  at  any  time  a  licensed  dealer  in  or  retailer  of  spirits,  and  no  duty  was  ever  paid 
or  charged  on  any  part  of  such  spirits. 

The  defendant,  William  Bailey,  was  throughout  and  during  the  whole  time  of  the 
above  dealings  and  transactions  with  Faulconbridge,  fully  aware  that  the  spirits  of 
which  the  sweet  spirits  of  nitre  above  mentioned  were  on  every  occasion  composed 
had  been  illegally  distilled  bj'  the  said  William  Faulconbi'idge,  and  had  not  paid  or  been 
charged  with  the  duty,  and  that  the  said  William  Faulconbridge  was  not  a  person  duly 
qualified  and  licensed  by  law  to  sell  or  distil  spirits.  The  defendant  also  supplied 
Faulconbridge  on  the  above  occasions  with  the  ingredients,  viz.  in  the  first  place  with 
oil  of  vitriol  and  ground  saltpetre,  and  afterwaids  with  nitric  acid  for  mixing  with 
the  spirit  from  which  the  spirits  of  nitre  were  distilled,  for  which  ingredients  no 
charge  was  made  liy  the  defendant  upon  the  said  William  Faulconbridge. 

The  pleadings  are  to  form  part  of  the  case. 

If  the  Court  should  be  of  opinion  that  on  the  above  facts  the  defendant  has 
rendered  himself  liable  to  any  of  the  penalties  sought  to  be  recovered,  under  any 
of  the  counts  of  the  information,  a  verdict  for  the  Crown  is  to  be  entered  for  one 
penalty  on  any  such  count.  If  the  Court  should  be  of  a  contrary  opinion,  a  verdict 
is  to  be  entered  for  the  defendant. 

The  Attorney-General,  in  last  Easter  Term  (April  30),  argued  on  behalf  of  the 
Crown.  The  first  and  second,  [284]  and  fifth  and  sixth  counts,  are  framed  on  the 
6  Geo.  4,  c.  80,  ss.  107,  133. (a)      The  third  and  fourth  counts  are  [285]  founded  on 

(a)  Sect.  107:  "And  for  the  more  effectually  preventing  the  receiving  or  buying 
by  any  person  whomsoever,  of  spirits  from  persons  privately  distilling  or  unlawfully 
importing  or  landing  the  same,  be  it  further  enacted,  that  if  any  rectifier  or  com- 
pounder of,  or  any  dealer  in  or  retailer  of  spirits,  or  any  other  person  whomsoever  in 
any  part  of  England  shall  receive  or  buy,  or  shall  procure  or  employ  any  person  to 
receive  or  buy,  any  spirits  from  any  person  or  persons  whomsoever,  except  from  some 
licensed  distiller,  rectifier,  or  compounder  of  spirits,  whose  name  shall  be  painted  over 
the  outward  door  of  his  still-house,  store-house,  warehouse,  shop,  cellar,  vault,  or  other 
place,  in  manner  required  and  directed  by  this  act,  or  from  some  licensed  dealer  in  or 
retailer  of  spirits,  or  at  some  public  sale  of  spirits  condemned,  and  sold  under  the 
direction  of  the  commissioners  of  excise  or  customs,  every  such  person  so  offending, 
shall,  for  every  such  oflence,  forfeit  and  lose  the  sum  of  £500  :  Provided  always, 
nevertheless,  that  nothing  herein  contained  shall  extend  or  be  construed  to  extend 
to  make  any  person  or  persons  liable  to  the  aforesaid  penalty  of  ,£500  for  or  by  reason 
of  the  receipt  or  purchase  of  any  foreign  or  colonial  spirits  or  British  spirits  brought 
into  England  from  Scotland  or  Ireland,  under  the  provisions  of  this  act,  whilst  the 
same  shall  be  lying  openly  on  the  lawful  quays  on  which  such  spirits  respectively  shall 
have  been  fiist  lauded  upon  the  importation  thereof,  or  removal  thereof  from  Scotland 
or  Ireland,  or  in  any  warehouse  or  warehouses  in  which  such  foreign  or  colonial  spirits 
shall  be  or  may  have  been  deposited  by  such  seller  according  to  law  ;  every  such 
seller  of  British  spirits  imported  into  England  from  Scotland  and  Ireland  respectively, 
being  at  that  time  duly  licensed  under  this  act  as  a  dealer  in  spirits." 

Sect.  133  enacts,  "That  if  any  person  or  persons  shall  knowingly  receive,  buy, 
or  have  in  his,  her,  or  their  custody  or  possession  any  spirits,  after  the  same  shall  be 
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the  2  Will.  4,  c.  16,  s.  10;  (a)  and  the  last  count  on  the  7  &  8  Geo.  i,  c.  53,  s.  32.(6) 
The  same  question  arises  on  all,  namely,  whether  sweet  spirits  of  [286]  nitre  are  "  spirits  " 
within  the  meaning  of  those  acts.  The  133rd  sect,  of  the  6  Geo.  4,  c.  80,  must  be 
read  together  with  the  132nd  sect.,  which  enacts,  "that  if  any  person  shall  knowingly 
sell  or  deliver,  or  cause  to  be  sold  or  delivered,  directly  or  indirectly,  any  quantity  of 
spirits  to  any  other  pei'son,  to  the  end  that  the  same  may  be  unlawfully  retailed  or 
consumed,  or  carried  into  consumption,  in  any  part  of  England,  such  person  so  offending 
shall  forfeit  and  lose  over  and  above  all  other  penalties  the  sum  of  one  hundred  pounds." 
Then  the  1 33rd  sect,  subjects  to  a  penalty  "  any  person  or  persons  who  shall  knowingly 
receive,  buy,  or  have  in  his,  her,  or  their  custody  or  possession,  any  spirits  "  for  which 
duties  have  not  been  paid.  Some  meaning  must  be  attached  to  the  word  "  knowingly." 
In  many  cases  of  prohibited  articles,  knowledge  is  immaterial,  and  the  word  "  knowingly  " 
must  have  been  introduced  into  those  sections  for  the  purpose  of  prohibiting  the  sale 
or  receipt,  in  any  shape,  of  spirits,  for  which  duty  has  not  been  paid.  Here  there  was 
a  manifest  intention  to  conceal  the  spirits,  by  forming  a  compound,  for  the  purpose  of 
evading  the  duty,  which  brings  the  case  within  the  32nd  sect,  of  the  7  &  8  Geo.  4, 
c.  .53.  The  101st  sect,  of  the  6  Geo.  4,  c.  80,  in  order  "to  remove  all  doubts 
respecting  the  denomination  of  spirits,  and  of  spirits  of  different  distillations,"  enacts, 

removed  from  the  place  where  the  same  ought  to  have  been  charged  with  the  duty 
payable  in  respect  thereof,  or  before  the  duty  to  which  the  same  shall  be  liable  has 
l3een  charged  and  paid  or  secured  to  be  paid,  or  before  such  spirits  have  been  lawfully 
condemned  as  forfeited,  the  person  or  persons  offending  therein,  whether  he,  she,  or 
they  had  or  have,  or  had  or  have  not,  or  do  or  do  not  claim  or  pretend  to  have  any 
property  or  interest  therein,  shall  for  every  such  offence  forfeit  and  lose  all  such  spirits 
so  received,  bought,  or  had  in  his,  her,  or  their  custody  or  possession,  and  treble  the 
value  thereof  according  to  and  at  the  rate  and  price  which  the  best  spirits  of  the  like 
kind  and  strength  do  or  shall  bear  and  sell  for  in  London  at  the  time  when  such 
penalty  shall  be  incurred." 

(a)  Enacts,  "  That  every  person  who  shall  remove,  deliver,  or  send  out,  or  cause 
or  suffer  to  be  removed,  delivered,  or  sent  out  from  his  stock,  custody,  or  possession 
any  commodities  for  the  removal  whei-eof  a  permit  is  or  shall  be  required,  without  a 
proper  permit  accompanying  the  same,  or  who  having  obtained  a  permit  shall  not  send 
out  therewith  the  commodities  therein  desciibed,  or  return  and  re-deliver  the  said 
permit  to  the  proper  officer  of  excise  within  the  time  hereinbefore  required,  and  every 
person  who  shall  take  or  receive,  or  suffer  to  be  taken  or  received  into,  or  shall  have  in 
his,  her,  or  their  stock,  custody,  or  possession  any  commodities  for  the  removal  whereof 
a  permit  is  required,  without  a  proper  permit  accompanying,  or  having  accompanied 
the  same,  shall  forfeit  for  every  such. offence  £200." 

(b)  Enacts,  "  That  in  case  any  goods  or  commodities  for  or  in  respect  whereof  any 
duty  of  excise  is  or  shall  be  imposed  on  any  materials,  utensils,  or  vessels  proper  or 
intended  to  be  made  use  of  for  or  in  the  making  of  such  goods  or  commodities,  shall 
be  removed,  or  shall  be  deposited  or  concealed  in  any  place,  with  any  intent  to  defraud 
his  Majesty  of  such  duty  or  any  part  thereof,  all  such  goods  and  commodities,  and  all 
such  materials,  utensils,  and  vessels  respectively  shall  be  forfeited ;  and  in  every  such 
case,  and  in  every  case  where  any  goods  or  commodities  shall  be  forfeited  under  this 
act,  or  any  other  act  or  acts  of  Parliament  relating  to  the  revenue  of  excise,  all  and 
singidar  the  casks,  vessels,  cases,  and  other  packages  whatsoever  containing  or  which 
shall  have  contained  such  goods  or  commodities  respectively,  and  every  vessel,  boat, 
cart,  carriage,  or  other  conveyance  whatsoever,  and  all  horses  or  other  cattle,  and  all 
things  used  in  the  removal,  or  for  the  deposit  or  concealment  thereof  respectively  shall 
be  forfeited,  and  every  person  who  shall  remove,  deposit,  or  conceal,  or  be  concerned 
in  removing,  depositing,  or  concealing  any  goods  or  commodities,  for  or  in  respect 
whereof  any  duty  of  excise  is  or  shall  be  imposed,  with  intent  to  defraud  his  Majesty 
of  such  duty  or  any  part  thereof,  shall  forfeit,  and  lose  treble  the  value  of  such  goods 
and  commodities,  or  the  sum  of  £100,  at  the  election  of  the  commissioners  of  excise  or 
customs,  or  of  the  commissioner  or  commissioners  and  assistant  commissioners  of  excise 
or  customs  in  Scotland  and  Ireland  respectively,  or  the  person  who  shall  inform  or  sue 
for  the  same." 
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"  that  all  spirits  distilled  or  made  in  England,  or  distilled  or  made  in  Scotland  or 
Ireland,  and  imported  into  England,  shall  be  deemed  and  called  British  spirits;  and 
that  all  spirits  of  the  first  extraction,  drawn  or  produced  by  one  distillation  of  wash 
shall  be  deemed  and  called  low  wines  ;  and  that  all  spirits  produced  by  the  redistilla- 
tion of  low  wines,  or  by  further  redistillation,  and  which  shall  be  conveyed  into  or 
kept  in  any  feints  receiver,  shall  be  deemed  and  called  feints  ;  and  that  all  other  spirits 
produced  by  redistillation,  and  which  shall  not  have  had  any  flavour  communicated 
thereto,  and  all  liquors  whatsoever,  which  shall  be  mixed  or  mingled  with  any  such 
spirits,  shall  be  deemed  [287]  and  called  plain  British  spirits,  and  that  all  other  spirits 
produced  by  re-distillation,  and  which  shall  have  had  any  flavour  communicated  thereto, 
and  all  liquors  whatsoever  which  shall  be  mixed  or  mingled  with  any  such  spirits, 
shall  be  deemed  a  British  compound  called  British  brandy  ;  and  that  all  other  spirits 
produced  by  re-distillation,  and  which  shall  have  been  distilled  or  mixed  with  juniper 
berries,  carravvay  seeds,  aniseeds,  or  any  other  seeds,  preparation  or  ingredient  what- 
soever, used  in  the  compounding  of  spirits,  and  all  liquors  whatsoever  which  shall  be 
mixed  oi'  mingled  with  any  such  spirits,  shall  be  deemed  and  called  British  compounds  ; 
and  that  all  British  spirits  of  the  strength  of  forty-three  per  centum  above  proof,  as 
denoted  by  the  hydrometer  called  Sikes'  hydrometer,  and  all  spirits  of  a  greater  or 
higher  degree  of  strength,  shall  be  deemed  and  called  spirits  of  wine,"  &c.  There  is 
no  question  that  this  sweet  spirit  of  nitre  was  made  of  "  spirits."  The  case  finds  that 
every  four  and  a  half  gallons  of  sweet  spirits  of  nitre  contained  six  gallons  of  spirits  at 
fifty-six  over  proof ;  and  further,  that  the  chemical  analysis  of  the  compound  gives 
eighty  parts  of  uncombined  spirits,  to  twenty  of  hyponitrous  ether.  It  therefore 
retains  all  its  character  of  "  spirits,"  and  is  a  "  liquor  mixed  and  mingled  with  spirits," 
within  the  meaning  of  the  101st  sect,  of  the  6  Geo.  4,  c.  80.  That  view  is  supported 
by  the  92nd  sect,  of  the  same  act,  which  enacts,  "  that  no  spirits,  whether  medicated 
or  mixed  with  any  other  ingredient  or  ingredients,  or  not,  which  shall  be  made  or 
distilled  in  England,  Scotland,  or  Ireland,  respectively,  shall  be  removed  or  sent  from 
either  Scotland  or  Ireland  into  England,  or  from  England  into  Scotland  or  Ireland, 
except  such  spirits  only  as  shall,  for  the  purpose  of  such  removal,  be  taken  from  and 
out  of  a  warehouse,  in  which  the  same  shall  be  then  warehoused,  without  payment  of 
duty,"  &c.  The  Attorney-General  v.  Green  (4  Price,  224)  decided,  that  a  maker  of  [288] 
vinegar  for  sale,  whether  as  vinegar  or  as  blacking,  or  as  any  other  article  not  being 
vinegar  properly  so  called,  or  pure  and  applicable  to  the  common  uses  of  vinegar,  is 
liable  to  the  duty  of  excise,  and  the  other  provisions  of  the  several  statutes  relating 
to  the  makers  and  preparers  of  vinegar  for  sale.  The  same  point  was  determined  in 
the  case  of  The  Attorney-General  v.  Uoulgrave  (11  Price,  217).  The  5  Vict.  sess.  2, 
c.  2-5,  which  repealed  the  6  &  7  Will.  4,  c.  72,  supports  the  construction  contended  for. 
Martin,  contra  (Montague  Smith  with  him).  First,  if  the  words  "sweet  spirits 
of  nitre  "  were  substituted  for  the  word  "  spirits  "  in  this  information,  the  defendant 
would  not  appear  liable  to  any  penalty,  and  the  information  would  be  bad  in  arrest  of 
judgment.  The  AUornerj-General  v.  Green  only  decided,  that  where  a  person,  in  his 
trade  of  blacking-maker,  made  a  distinct  article  mentioned  in  the  act  of  Parliament, 
viz.  vinegar,  that  article  was  liable  to  duty.  Here  the  defendant  has  bought  sweet 
spirits  of  nitre,  not  the  component  parts  of  it.  Faulconbridge  was  in  no  sense  the 
agent  of  the  defendant.  [Parke,  B.  If  Faulconbridge  had  spoiled  the  mixture,  could 
the  defendant  have  maintained  any  action  against  him  1]  Cleaily  not.  "  Sweet  spirits 
of  nitre  "  is  an  article  usually  sold  by  chemists,  and  is  among  those  enumerated  in  the 
schedule  of  the  5  Vict.  sess.  2,  c.  25.  The  Court  are  bound  to  take  judicial  notice  of 
the  meaning  of  the  words  "  sweet  spirits  of  nitre  :  "  1  Roll.  Abr.  86,  525.  Its  chemical 
analysis,  found  in  "  The  London  Pharmacopoeia,"  shews  that  an  amalgamation  of  several 
things  forms  that  one  article,  which,  when  made,  ceases  to  be  "  spirits."  It  does  not 
appear  by  the  case  that  the  hyponitrous  ether  can  be  separated  from  the  "  spirits," 
except  by  distillation.  The  6  Geo.  4,  c.  80,  has  no  reference  to  "  sweet  spirits  of  nitre," 
but  applies  only  to  ordinary  "  spirits  "  con-[289]-sumed  as  a  beverage.  The  101st  section, 
which  has  for  its  object  the  removal  of  all  doubt  as  to  the  meaning  of  the  word  "  spirits," 
gives  five  different  definitions,  but  "sweet  spirits  of  nitre"  is  not  found  among  them. 
The  133rd  section,  in  using  the  word  "spirits,"  means  spirits  to  which  the  act  applies, 
not  spirits  combined  with  any  other  aiticle.  No  permit  is  necessary  for  the  removal 
of  this  spirit  from  Scotland  or  Ireland.     By  the  101st  section  of  the  6  Geo.  4,  c.  80, 
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spirits  distilled  in  Scotland  or  Ireland  are  deemed  British  spirits,  and,  as  such,  are 
subject  to  duty.  But  it  was  not  so  with  sweet  spirits  of  nitre  until  the  passing  of  the 
6  &  7  Will.  4,  c.  72,  s.  3,  which  first  required  a  permit  upon  the  removal  of  that  spirit 
from  Scotland  or  Ireland  to  England.  The  6^7  Will.  4,  c.  72,  has,  indeed,  been 
repealed  by  the  5  Vict.  sess.  2,  c.  15;  but  the  fact  of  an  act  of  Parliament  being 
required  to  subject  "sweet  spirits  of  nitre"  to  the  control  of  the  excise,  is  conclusive 
to  shew  that  the  legislature  did  not  consider  it  as  "  spirits  "  mentioned  in  the  6  Geo.  4, 
c.  80. 

Secondly,  the  subject-matter  of  the  offence  relates  to  a  British  compound,  called 
"sweet  spirits  of  nitre,"  and  it  ought  to  have  been  so  described  in  the  information. 
It  is  an  established  rule  in  criminal  pleading,  that,  when  the  subject-matter  is  defined 
by  a  statute,  the  descriptive  words  contained  in  the  act  must  also  be  used  in  the 
indictment  or  information  (2  Russell  on  Crimes,  109  ;  1  Stark.  Grim.  Plead.  192). 
[Parke,  B.  The  7  Geo.  4,  c.  64,  s.  21,  does  not  apply  to  an  information  of  this  kind, 
but  only  to  indictments  or  informations  for  felony  or  misdemeanor.]  The  charge  is, 
that  the  defendant  has  received  "  spirits  ; "  but  the  proof  was  that  he  received  "  sweet 
spirits  of  nitre." 

The  Attorney-General,  in  reply.  The  words  in  the  [290j  132nd  section  of  the 
6  Geo.  4,  c.  SO,  "  to  the  end  that  the  same  may  be  unlawfully  retailed  or  consumed, 
or  carried  into  consumption,"  are  sufficient  to  embrace  every  mode  in  which  spirits 
can  be  used ;  and  if  a  party  knowingly  receives  them  when  combined,  he  becomes 
subject  to  the  penalty  in  the  133rd  section.  The  24  Geo.  2,  c.  40,  s.  12,  which 
prohibits  any  action  for  the  recovery  of  a  debt  due  for  spirituous  liquors  sold  in  less 
quantities  than  twenty  shillings,  has  been  held  to  apply  to  spirits  mixed  with  water: 
Scott  V.  aUlmorc  (3  Taunt.  226) ;  1  Selw.  N.  P.  54  (lOth  edit.).  The  allowance  of 
drawbacks  on  "sweet  spirits  of  nitre,"  by  the  5  Vict.  sess.  2,  c.  25,  shews  that  the 
legislature  considered  that  the  duty  was  paid  on  the  "  spirits."  The  true  construction 
of  these  acts  is,  that  all  spirits,  whether  pure,  mixed,  or  medicated,  shall  be  liable 
to  duty. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

KoLFE,  B.  This  was  an  information  against  the  defendant  for  an  infringement  of 
the  excise-laws,  in  having  purchased  and  received  from  a  person  named  Faulconbridge, 
who  was  not  a  licensed  distiller  or  rectitier,  a  large  quantity  of  spirits  without  a 
permit,  and  the  duty  on  which  had  not  been  paid.  There  were  several  counts  in  the 
information,  the  suliject-matter  of  the  illicit  dealing  being  in  all  of  them  described  as 
a  large  quantity,  to  wit,  twenty  gallons  of  "  spirits." 

It  was  proved  at  the  trial,  that  the  defendant,  who  is  a  wholesale  druggist  and 
manufacturing  chemist,  had  for  some  time  been  in  the  habit  of  purchasing  from 
Faulconbridge  large  quantities  of  sweet  spirits  of  nitre.  It  was  also  proved  that  the 
sweet  spirits  of  nitre  so  sold  were  made  by  [291]  mixing  nitric  acid  with  spirits  of 
wine,  except  on  the  first  occasion,  when  oil  of  vitriol  and  saltpetre  were  used  instead 
of  nitric  acid. 

The  spirits  used  by  Faulconbridge  in  making  the  sweet  spirits  of  nitre  had  all 
been  illegally  distilled  by  him,  and  no  duty  had  been  paid  ;  all  which  was  known  to 
the  defendant,  who  supplied  Faulconbridge  gratuitously  with  the  nitric  acid,  which  he 
mixed  with  the  spirits  of  wine. 

The  sweet  spirits  of  nitre  so  supplied  to  the  defendant  were  ordinary  merchantable 
sweet  spirits  of  nitre,  such  as  were  usually  sold  by  chemists  and  druggists. 

The  defendant  was  convicted  on  all  the  counts  of  the  information  ;  and  there  is  no 
doubt  but  that  the  conviction  is  perfectly  good,  if  the  sweet  spirits  of  nitre  supplied 
by  Faulconbridge  were  "spirits"  within  the  true  intent  and  meaning  of  the  6  Geo.  4, 
c.  80,  and  two  subsequent  acts  on  which  the  information  was  founded. 

The  Attoiney-General,  in  support  of  the  conviction,  argued  that  the  liquid  seized 
was  clearly  '■  spirits  "  within  the  statutes  ;  it  having  been  proved  at  the  trial  that 
every  four  and  a  half  gallons  of  the  sweet  spirits  of  nitre  in  question  contained  six 
gallons  of  spirits,  at  fi'fty-six  over  proof ;  and  further,  that  the  chemical  analysis  of 
the  compound  gives  eighty  parts  of  uncombined  spirits  to  twenty  of  hypouitrous 
ether ;  and  he  further  argued,  that,  by  the  very  terms  of  the  stat.  6  Geo.  4,  c.  80, 
s.  101,  such  a  mixture  is  defined  to  be  the  spirits  within  the  act.     The  language  of 
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the  clause  referred  to  is  as  follows: — After  previous  enactments  as  to  what  shall  be 
deemed  to  be  "  low  wines,"  and  what  to  be  "  feints,"  it  goes  on  to  enact,  "  that  all  other 
'  spirits  '  produced  by  re-distillation,  and  which  shall  not  have  had  any  flavour  communi- 
cated thereto,  and  all  liquors  whatever  which  shall  be  mixed  or  mingled  with  any  such 
'  spirits,'  shall  be  deemed  and  called  '  Plain  British  Spirits  ; '  and  that  all  other  '  spirits  ' 
produced  by  re-distillation,  and  which  shall  have  had  any  flavour  communicated 
thereto,  and  [292]  all  liquors  whatever  which  shall  be  mixed  or  mingled  with  any 
such  'spirits,'  shall  be  deemed  a  British  compound,  called  'British  Brandy.'" 

With  respect  to  any  argument  to  be  deduced  from  this  last-mentioned  section,  it 
must  be  observed,  that  there  is  not,  in  truth,  any  definition  as  to  what  is  meant  by 
the  word  "spirits."  The  section  is  not  an  interpretation  clause,  explaining  the 
meaning  of  the  word  "spirits,"  but  an  enactment  as  to  what  aie  to  be  deemed  to 
constitute  the  different  classes  or  denominations  of  "  spirits."  It  assumes  that 
"spirits"  is  a  word  of  known  impoit,  and  then  proceeds  to  define  the  different 
classes  of  spirits  ;  so  that  it  does  not  enable  us  to  determine  the  material  point  in  this 
case,  namely,  what  is  the  meaning  of  the  word  "spirits."  In  the  absence,  therefore, 
of  any  statutable  definition,  we  must  assume  that  the  word  is  used  in  the  Excise  acts 
in  the  sense  in  which  it  is  ordinarily  understood ;  and  we  do  not  think  that,  in 
common  parlance,  the  word  "  spirits  "  would  be  considered  as  comprehending  a  liquid 
like  "  sweet  spirits  of  nitre,'  which  is  itself  a  known  article  of  commerce,  not 
ordinarily  passing  under  the  name  of  "spirits."  It  is  very  true  the  case  finds  that 
"spirits"  enter  very  largely  into  the  composition  of  sweet  spirits  of  nitre,  but  so  they 
do  into  the  article  called  sal  volatile,  and  into  most,  if  not  into  all,  kinds  of  varnish, 
and  so  as  to  other  fluids,  which  certainly  no  one,  in  common  parlance,  would  speak  of 
as  "spirits."  And  we  think  that  nothing  can  be  taken  to  be  "  spirits"  within  the 
meaning  of  the  6  Geo.  4,  c.  80,  which  does  not  come  under  the  definition  of  an 
inflammable  liquid  produced  by  distillation,  either  pure  or  mixed  only  with  ingredients 
which  do  not  convert  it  into  some  article  of  commerce  not  known,  in  common  parlance, 
under  the  genuine  appellation  of  spirits.  It  will  be  observed,  that,  in  the  101st 
section,  referred  to  by  the  Attorney-General,  all  the  liquids  there  enumerated  come 
within  the  description  of  liquids  in  different  stages  of  progress  towards  alcohol,  either 
pure  or  [293]  mixed  with  some  other  fluid  or  matter  supposed  to  render  it  more 
agreeable  as  a  beverage. 

The  argument  derived  from  the  6  &  7  Will.  4,  c.  72,  and  the  5  Vict.  c.  25,  is 
entitled  to  great  weight,  and  is  stiongly  confirmatory  of  our  view  of  this  case.  The 
object  of  those  statutes  was  to  put  England,  Scotland,  and  Ireland  on  an  equal  footing 
in  the  exportation  from  one  country  to  the  other  of  articles  which  have  paid  a 
duty  of  excise,  the  amount  of  which  varies  in  the  different  countries.  For  this  purpose 
the  statutes  allow  a  drawback  in  the  case  of  exportation  from  the  country  where  the 
duty  is  high,  and  impose  a  corresponding  export  duty  on  exportation  from  the  country 
where  the  duty  is  low.  These  statutes  are  only  material  to  the  present  case  so  far  as 
they  shew  that  the  legislature  did  not  treat  the  subject-matter  of  the  enactments  in 
those  statutes  (and  which  in  terms  comprise  sweet  spirits  of  nitre)  as  being  "spirits," 
but  as  being  mixtures,  compounds,  or  preparations,  into  the  manufacture  of  which 
spirits  enter  as  the  basis  or  principal  ingredient  or  material  thereof.  This  certainly 
tends  very  forcibly  to  shew  that  we  are  right  in  holding  that  sweet  spirits  of  nitre  are 
not,  in  the  opinion  of  the  legislature,  of  themselves  to  be  considered  as  "spirits." 

Another  strong  argument  in  favour  of  our  view  of  this  case  is  derived  from  the 
licensing  acts.  The  6  Geo.  4,  c.  81,  compels  every  retailer  of  "spirits"  to  take  out  a 
license,  for  which  he  is  to  pay  a  duty  at  certain  specified  rates  ;  and  he  cannot  get  such 
a  license  without  also  taking  out  a  license  to  sell  beer,  which  he  can  only  do  after 
obtaining  a  previous  license  from  a  magistrate.  If,  therefore,  sweet  spirits  of  nitre  be 
"spirits"  within  the  true  intent  and  meaning  of  the  Excise  acts,  it  can  only  be  sold  by 
a  licensed  dealer  in  Leer  and  spirits,  and  the  same  observation  will  apply  to  sal  volatile, 
spirit  varnish,  and  many  other  articles  of  commerce  of  which  spirits  are  a  principal 
component  part.  All  these  matters  are  notoriously  sold,  and  [294]  indeed  this  case 
states  that  they  are  sold,  not  by  licensed  dealers  in  spirits,  but  by  chemists,  apothe- 
caries, and  others ;  and  we  consider  this  to  be  a  strong  confirmation  of  the  view  of  the 
case  which  treats  them  as  something  distinct  from  spirits,  however  largely  spirits  may 
enter  into  their  composition. 
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The  only  reported  case  relied  on  by  the  Attorney-General  was  The  Attorney-General  v. 
Green  (4  Price,  225),  but  that  case  differs  materially  from  the  present.  It  was  an 
information  in  rem  for  the  condemnation  of  a  large  quantity  of  liquor  preparing  for 
vinegar,  fraudulently  deposited  in  an  unentered  place.  The  information  was  framed 
on  the  43  Geo.  3,  c.  69,  which  imposes  a  duty  on  every  barrel  of  vinegar,  or  liquor 
preparing  for  vinegar,  which  shall  be  made  for  sale.  The  defendant  was  a  blacking 
manufacturer,  and  the  liquor  was  clearly  a  preparation  for  vinegar,  mixed  with  lamp- 
black and  other  ingredients  used  in  making  blacking,  and  itVas  proved  that  the  liquid, 
though  used  merely  for  the  manufacture  of  blacking,  was  really  good  vinegar  when  it 
had  been  left  to  stand  and  deposit  the  lamp-black  and  other  materials  used  with  it. 
The  real  question  in  that  case  was,  whether,  in  order  to  bring  the  liquor  in  question 
within  the  provisions  of  the  statute,  it  was  necessary  to  allege  and  prove  that  it  was 
liquor  preparing  for  vinegar  for  sale  as  vinegar.  The  Court  held  that  it  was  not,  and 
that  it  was  liable  to  seizure  if  it  was  liquor  preparing  for  sale,  whether  it  was  to  be  sold 
as  vinegar  or  otherwise.  It  is  obvious  that  this  is  not  at  all  the  present  case.  The 
analogous  case  would  have  been,  if  proceedings  had  been  taken  against  a  purchaser  of 
the  blacking  thus  made,  alleging  that  he  had  unlawfully  in  his  possession  vinegar 
which  had  not  paid  duty.  The  case  is  certainly  no  authority  for  holding  that  such  a 
proceeding  could  have  been  supported.  Inasmuch,  therefore,  as  sweet  spirits  of  nitre 
is  itself  a  well-known  article  of  commerce,  [295]  not  commonly  known  under  the  name 
of  "  spirits,"  and  not  adapted  for  ordinary  use  as  an  intoxicating  beverage,  we  think  it 
is  not  "  spirits  "  within  the  meaning  of  that  word  as  used  in  the  information,  and 
consequently,  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


Fewings  v.  Tisdal.  Nov.  18,  1847. — A  menial  servant,  entitled  under  the  hiring  to 
a  month's  warning  or  a  month's  wages,  cannot  recover  a  month's  wages  for  having 
been  improperly  dismissed  without  a  month's  warning,  upon  the  common 
indebitatus  count  for  work  and  labour. 

[S.  C.  5  D.  &  L.  196  ;  17  L.  J.  Ex.  18;  11  Jur.  977.] 

Indebitatus  assumpsit  for  work  and  labour  as  a  hired  servant,  and  on  an 
account  stated. 

Plea,  non  assumpsit. 

At  the  trial  before  the  under-sheriff"  of  Bristol,  in  August  list,  it  appeared  that  the 
plaintiff'  had  been  in  the  defendant's  service  as  cook,  but  that  from  some  suspicions 
which  he  entertained  about  her,  he  had  dismissed  her  without  any  previous  warning, 
but  that  he  had  paid  her  her  wages  up  to  the  time  of  her  dismissal.  This  action  was 
brought  to  recover  a  month's  wages,  commencing  from  the  day  of  her  discharge  from 
the  defendant's  service.  The  under-sheriff'  nonsuited  the  plaintiff,  on  the  ground  that 
the  declaration  should  have  been  special,  and  that  the  plaintiff  could  not  recover  under 
the  common  count  for  work  and  labour. 

Montague  Smith  having  obtained  a  rule  to  set  aside  the  nonsuit. 

Greenwood  shewed  cause.  The  ruling  of  the  under-sheriff'  was  correct,  as  the 
plaintiff'  is  not  entitled  to  recover  her  claim  under  the  common  count.  No  services 
were  actually  performed  by  the  plaintiff'  during  the  month.  There  are  cases  which 
conflict  with  each  other  upon  this  point.  In  [296]  Archard  v.  Hornor  (3  C.  &  P.  349), 
which  was  similar  to  the  present  case.  Lord  Teuterden  held  that  a  servant  could  not 
recover  on  the  common  count  wages  for  any  further  period  than  that  for  which  he  had 
actually  served.  Gandell  v.  Pontigmj  (4  Camp.  375)  is  a  case  the  other  way,  but  that 
is  distinguishable  from  the  present.  There  the  plaintiff'  had  been  improperly  dismissed 
in  the  middle  of  the  quarter,  having  been  hired  by  the  quarter,  and  Lord  EUenborough 
held,  that  the  plaintiff'  was  entitled  to  recover  under  this  form  of  declaration  for  the 
whole  quarter ;  but  the  plaintiff'  in  that  case  had  served  part  of  the  quarter,  and  had 
made  an  offer  the  day  after  his  discharge  to  go  on  with  the  duties  of  his  situation. 
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Lord  Ellenborough  there  says,  "  If  the  plaintiff  was  discharged  without  a  sufficient 
cause,  I  think  the  action  is  maintainable.  Having  served  a  part  of  the  quarter,  and 
being  willing  to  serve  the  residue,  in  contemplation  of  law  he  may  be  considered  to 
have  served  the  whole."  Here  the  plaintiff  served  no  part  of  the  month,  nor  did  she 
make  any  offer  to  do  so. 

These  two  cases  were  brought  before  the  notice  of  the  Court  of  Queen's  Bench,  in 
the  later  case  of  Smith  v.  Hai/wanl  (7  Ad.  &  Ell.  544),  where  Lord  Denraan  .says,  "I 
think  this  rule  wa.s  granted  for  the  purpose  of  bringing  the  case  of  Gandell  v.  PonMrjni/ 
into  question,  and  that  there  would  have  been  no  rule  but  for  that  case.  The  view 
taken  by  Lord  Ellenborough  of  the  point  there  decided,  was  different  from  that  which 
Lord  Tentei-den  took  of  the  same  point  in  Orchard  v.  Honior,  and  if  we  were  bound  to 
decide  between  the  two  authorities,  I  should  say  that  the  latter  case  is  grounded  on 
the  better  reason.  There  is  obviously  a  great  difference  between  suing  for  a  breach  of 
contract  in  dismissing  the  plaintiff,  and  for  work  and  labour  which,  by  reason  of  the 
dismissal,  has  not  been  performed.  The  defence  in  the  [297]  last  case  would  be  the 
non-performance  of  the  work  :  in  the  other,  some  excuse  for  breaking  off  the  contract." 
In  a  note  to  SneUing  v.  Lwd  Hitndnpjield  (1  C.  M.  &  R.  26),  it  is  stated  that  it  would 
seem  fi'om  that  that  Oanddl  v.  Poniigny  could  not  be  supported.  [Parke,  B.,  referred 
to  Eardley  v.  Price  (2  N.  R.  333).]  That  case  was  disposed  of  without  any  authorities 
being  referred  to.  Collins  v.  Price  (5  Bing.  132)  is  similar  to  it.  In  Hartley  v.  Harman 
(11  Ad.  &  Ell.  798)  the  plaintiff  declared  specially  foi'  damages  in  respect  of  his 
dismissal  without  notice,  and  endeavoured  under  that  count  to  recover  prior  wages  as 
part  of  the  damages  Denman,  C.  J.,  there  said,  "The  plaintiff  might  have  declared 
in  a  special  count  for  the  month's  wages,  and  in  a  common  count  for  the  rest."  The 
rule  as  regards  domestic  servants  is,  that  though  hired  for  a  year,  they  maj'  be 
dismissed  on  a  month's  notice  or  payment  of  a  month's  wages ;  Beeston  v.  Collyer 
(4  Bing.  309) ;  but  the  declaration  should  be  special,  for  the  month's  wages  are  not 
paid  for  services  done,  but  for  the  dismissal  without  warning.  The  nonsuit  was 
thei'efore  correct. 

M.  Smith,  contra  It  is  submitted  that  the  plaintiff  is  entitled  to  succeed  in 
this  form  of  count.  The  contract  is,  that  a  certain  sum  shall  be  paid  for  the  plaintift''s 
services,  and  a  certain  sum  in  addition  to  that,  should  she  be  dismissed  without  a 
month's  warning.  [Parke,  B.  The  month's  wages  are  to  be  paid,  not  for  the  bygone 
services,  but  for  the  improper  dismissal  of  the  servant.  That  argument  can  only  be 
rested  on  the  case  of  Eardley  v.  Price,  and  the  correct  view  seems  to  be  that  adopted 
by  the  Court  of  Queen's  Bench  in  Smith  v.  Hayward.~\  In  Eardley  v.  Price,  Mansfield, 
C.  J.,  said,  "  The  moment  that  the  scholar  was  taken  away  without  notice,  the  master 
was  entitled  to  be  paid  the  additional  quarter,  which  shews  that  the  addi-[298]tional 
price  was  for  the  things  previously  furnished  ; "  and  Chambre,  J.,  also  said,  "  The 
contract  in  this  case  being  no  longer  executory  at  the  time  when  the  demand  arose, 
the  objection  founded  on  the  stipulation  being  a  matter  of  special  contract  does  not 
apply."  Here  nothing  remained  to  be  done  by  the  plaintiff;  her  right  to  the  month's 
wages  arose  upon  her  improper  dismissal.  Smith  v.  King^ford  (3  Scott,  279)  is  a 
decision  in  the  plaintiff"s  favour.  [Parke,  B.  That  case  was  decided  on  the  ground 
that  there  was  no  dissolution  of  the  contract  of  hiring.] 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  should  be  discharged.  This  was 
a  special  contract  between  the  parties,  and  I  think  that  the  under-sheriff  ruled  correctly 
that  the  present  claim  for  a  month's  wages  could  not  be  recovered  on  the  common 
count  for  work  and  labour.  The  argument  of  Mr.  Smith,  founded  upon  the  case  of 
Eardley  v.  Price,  is,  that  this  month's  wages  should  be  considered  as  a  compensation 
for  bygone  services.  If  that  argument  were  held  to  be  good,  the  result  would  be, 
that  when  parties  make  a  bargain,  whatever  the  terms  of  it  may  be,  the  Court  would 
be  at  liberty  to  substitute  any  other  contract,  provided  the  same  conclusion  should  be 
arrived  at,  and  that  this  should  be  done  for  the'purpose  of  obtaining  what  might  appear 
to  the  Court  to  be  justice  between  the  parties.  Such  a  rule  would  be  dangerous,  and 
it  is  difficult  to  say  where  we  should  stop.  It  amounts  to  this,  that  provided  you  can 
shew  that  another  set  of  terms  come  to  the  same  practical  conclusion,  the  Court  is  at 
liberty  to  substitute  them  for  the  real  contract  between  the  parties.  In  the  present 
case,  the  servant  claims  a  month's  wages  for  being  turned  away  without  a  month's 
warning.     As  far  as  regards  the  amount  of  the  mere  claim,  it  is  the  same  as  if  the 
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ma.ster  were  to  pay  her  the  additional  sum  for  bygone  services  for  dis-[299]-chargin<' 
her  without  a  month's  warning.  But  this  is  not,  I  think,  the  contract.  I  regret  that 
the  party  is  unable  to  recover  her  claim  in  this  form  of  count  ;  it  is  not  the  proper 
form,  but  it  should  have  been  a  special  one.  The  case  of  Arrhanl  v.  Hornor  governs 
the  present;  it  has  been  recognised  by  all  the  Courts,  and  has  been  acted  upon  in  this 
Coui't,  in  the  case  of  Bro.rham  v.  Wogstaffe  (5  Jurist,  845). 

Parke,  B.  I  agree  with  the  opinion  expressed  by  the  Lord  Chief  Baron.  The 
good  sense  of  the  matter  is  to  be  found  in  Archnrd  v.  Hornor,  which  was  afterwards 
confirmed  by  the  Court  of  Queen's  Bench  in  the  case  of  Fiviith  v.  Hayivard,  and  also 
by  this  Court.  It  is  not  broken  in  upon  by  the  case  of  Smith  v.  Kingsford,  which  pro- 
ceeded on  a  different  ground.  The  contract  in  the  present  case  is,  that  the  service  is 
for  the  year,  but  the  master  is  at  liberty  to  dismiss  the  servant  by  giving  her  a  month's 
wages  or  warning.  It  is  a  refinement  to  say  that  these  wages  are  a  compensation  for 
bygone  services.  Eardhy  v.  Price  broke  in  upon  the  rules  of  law,  perhaps  in  order  to 
do  what  appeared  to  be  justice  in  that  particular  case.  Archard  v.  Hornor,  in  my 
opinion,  governs  the  present  case. 

Alderson,  B.  I  am  of  the  same  opinion.  When  we  say  that  the  servant  is  to 
have  a  month's  warning  or  a  month's  wages,  it  is  meant  that  the  payment  to  be  made 
for  the  dismissal  without  warning  is  to  be  by  way  of  compensation,  and  that  the 
amount  is  to  be  equal  to  a  month's  wages. 

ROLFE,  B.,  concurred. 

Rule  discharged. 


[300]  Hall  v.  Lack.  Nov.  22,  1847. — The  plaintiff  had  advanced  to  the  defendant 
several  sums,  amounting  to  £.5000,  less  the  sum  of  £250,  which  C,  the  agent 
of  both  parties,  improperly  retained  without  the  authority  or  knowledge  of  the 
plaintitt' ;  and  C.  received  five  bills  of  exchange  accepted  by  the  defendant,  to 
the  amount  of  £5000,  by  way  of  security  ;  the  dates  of  the  bills  did  not  exactly 
correspond  with  the  dates  of  the  advances,  nor  were  the  advances  in  the  exact 
sums  for  which  the  bills  were  given.  The  plaintiff'  accepted  an  animity  from 
the  defendant,  in  satisfaction  of  the  bills  and  the  £5000  secured  thereby.  The 
memorial,  under  the  title  "  consideration,  and  how  paid,"  was  to  this  effect — - 
£5000  made  up  of  five  several  sums  of  £300,  £200,  £2000,  £1500,  and  £1000, 
previously  lent  and  advanced  by  the  plaintiff  to  or  for  the  use  of  the  defendant 
and  E.  J.  L.  and  owing  to  the  plaintiff'  on  security  of  five  several  bills  of  exchange 
drawn  by  E.  J.  L.,  upon  and  accepted  by  the  defendant,  and  indorsed  by  E.  J.  L., 
the  said  consideration  being  paid  or  satisfied  by  the  cancellation  of  the  same  bills ; 
and  a  release  by  the  plaintiff'  of  the  defendant  and  E.  J.  L.  from  the  sum  secured 
thereby,  and  interest : — Held,  that  the  memorial,  as  required  by  the  55  Geo.  3, 
c.  141,  was  sufficient;  for  that  it  is  not  necessary,  in  the  case  of  existing  bygone 
debts,  to  state  when  and  how  each  sum  constituting  the  debt  was  advanced. 

[S.  C.  17  L.  J.  Ex.  43.] 

Covenant.  The  declaration  was  upon  an  annuity -deed,  dated  the  21st  of  December, 
1842,  made  between  the  defendant  of  the  first  part,  E.  J.  Lack  (the  son  of  the  defen- 
dant) of  the  second,  H.  M.  Elderton  of  the  third,  the  plaintiff' of  the  fourth,  and  C.  R. 
Hall  and  R.  Phillott  of  the  fifth  part.  The  declaration  set  out  the  whole  of  the  deed, 
which,  after  reciting  that  the  plaintiff  had  at  various  times  advanced  and  lent  to  the 
defendant  and  his  son,  amongst  other  monies,  the  several  sums  of  £300,  £200,  £2000, 
£1500,  and  £1000,  as  a  security  for  the  payment  whereof  C.  R.  Hall  then  held  several 
bills  of  exchange,  drawn  by  E'.  J.  Lack  upon  and  accepted  by  the  defendant,  and 
indorsed  bv  E.  J.  Lack  and  H.  M.  Elderton  ;  namely,  1st,  a  bill  of  exchange  dated 
22nd  day  of  July,  1841,  for  the  sum  of  £300,  payable  three  months  after  date  ;  2ndly, 
a  bill  of  exchange  dated  the  said  22nd  day  of  July,  1841,  for  the  sum  of  £200,  pay- 
able three  months  after  date  ;  3rdly,  a  bill  of  exchange  dated  the  29th  day  of  July, 
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1841,  for  the  sum  of  £2000,  paj-able  three  months  after  date  ;  4thly,  a  bill  of  exchange 
dated  the  3rd  day  of  August.  1841,  for  the  sum  of  £1500,  payable  two  months 
after  date  ;  and  5thly,  a  bill  of  exchange  dated  the  18tb  day  of  August,  1841,  for  the 
sum  of  £1000,  payable  two  months  after  date:  and  further  reciting,  that  the  said 
sums  of  £300,  £200,  £2000,  £1500,  and  £1000,  were  then  still  due  and  owing  to  the 
plaintiff',  but  [301]  all  interest  which  had  accrued  for  the  same  had  been  paid  up : 
and  further  reciting,  that  the  defendant  and  E.  J.  Lack  had  some  time  previously 
contracted  with  the  plaintiff'  for  the  sale  to  him,  for  and  in  consideration  of  the  said 
several  sums  of  £300,  £200,  £2000,  £1500,  and  £1000,  owing  as  aforesaid  upon  the 
security  of  the  said  bills  of  exchange,  such  consideration  to  be  paid  and  satisfied  by  a 
release  to  be  given  by  him  to  the  defendant  E.  J.  Lack,  and  also  to  H.  M.  Elderton, 
from  the  same  sums,  by  the  cancellation  or  destruction  of  the  said  bills  of  exchange, 
of  an  annuity  or  clear  yearly  sum  of  8041.  14s.,  to  be  paid  during  the  life  of  the  defen- 
dant, to  be  secured  by  a  grant  thereof  by  the  defendant  and  E.  J.  Lack,  and  by  their 
joint  and  several  covenant  for  the  payment  of  the  same  :  and  further  reciting,  that  in 
performance  on  his  part  of  the  said  contract  or  agreement,  the  plaintiff  had  that  day 
delivered  up  the  thereinbefore  mentioned  recited  bills  of  exchange  to  the  defendant 
and  E.  J.  Lack,  by  whom  the  same  had  been  cancelled  or  otherwise  destroyed  ;  it  was 
witnessed  by  the  said  indenture,  that  in  further  performance  on  the  part  of  the  plain- 
tiff of  the  said  before  recited  contract  or  agreement,  he,  the  plaintiff,  had  acquitted, 
released,  and  discharged  the  defendant  and  E.  J.  Lack,  and  did  thereby  acquit,  release 
and  discharge  them,  and  also  H.  M.  Elderton,  of  and  from  the  said  several  sums  of 
£300,  £200,  £2000,  £1500,  and  £1000,  arising  as  aforesaid  upon  the  security  of  the 
thereinbefore  recited  bills  of  exchange,  and  all  interest  and  arrears  of  interest  (if  any) 
thereof  respectively,  and  of  all  claims  in  respect  thereof ;  and  it  was  also  further 
witnessed  by  the  said  indenture,  that  on  performance,  on  the  part  of  the  defendant 
and  E.  J.  Lack,  of  the  said  recited  contract  or  agreement,  and  for  and  in  consideration 
of  the  said  several  sums  of  £300,  £200,  £2000,  £1500,  and  £1000,  so  as  aforesaid 
theretofore  advanced  and  lent  to  them  by  the  plaintiff,  and  at  or  immediately  before 
the  execution  of  the  said  [302]  indenture  due  and  owing  to  him  upon  the  security  of 
the  thereinbefore  recited  bills  of  exchange,  but  released  or  otherwise  discharged  by 
him  by  the  said  indenture,  and  by  the  cancellation  or  other  destruction  of  the  said 
bills  of  exchange  thereinbefore  expressed  and  mentioned,  and  which  said  several  sums 
the  defendant  and  E.  J.  Lack  did  thereby  admit  to  be  in  full  for  the  purchase  of  the 
annuity  or  yearly  sum  thereinbefore  granted  and  secured,  they,  the  defendant  and 
■  E.  J.  Lack,  did  thereby  grant  to  the  plaintiff  an  annuity  or  clear  yearly  sum  of  8041. 
14s.,  payable  quarterly,  upon  certain  days  mentioned  in  the  indenture.  The  deed 
contained  a  great  many  other  provisoes,  which  are  not  material  to  the  question  in  the 
case,  and  after  alleging  performance  on  the  part  of  the  plaintiti'  of  all  the  stipulations 
to  be  performed  by  him,  concluded  with  several  breaches,  one  of  which  was  for  the 
non-payment  by  the  defendant  of  the  annuity,  to  the  plaintiff's  damage  of  £4000. 

The  defendant,  amongst  other  pleas,  pleaded,  2ndly,  that  the  .said  indenture  was 
made  after  the  passing  of  the  Annuity  Act,  53  Geo.  3,  c.  146,  that  the  aimuity  was 
granted  for  a  pecuniary  consideration,  and  that  no  memorial  of  the  said  annuity  was 
inrolled  in  the  High  Court  of  Chancery,  according  to  the  provisions  of  the  said  act  of 
Parliament,  whereby  the  said  indenture  was  null  and  void.     Verification. 

The  plaintiflf  replied,  that  a  memorial  of  the  said  annuity  was  duly  inrolled,  which, 
so  far  as  it  is  material  to  the  present  case,  was  as  follows  : — 
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[304]  The  replication  then  concluded  by  alleging,  amongst  other  matters,  that  the 
memorial  did  truly  contain,  and  truly  set  forth,  the  pecuniary  consideration  for 
granting  the  annuity,  as  required  by  the  statute.     Veriiication. 

The  defendant  rejoined,  that  the  said  memorial  did  not  truly  set  forth  how 
the  pecuniary  consideration  for  granting  the  said  annuity  was  paid,  because  that 
the  plaintiff  did  not,  previous  to  the  granting  of  the  said  annuity,  lend  or  advance  to 
or  for  the  use  of  the  defendant  and  the  said  E.  J.  Lack,  the  said  sums  of  £300,  £200, 
£2000,  £1500,  and  £1000;  concluding  to  the  country.  Upon  this  rejoinder  issue 
was  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  sittings  in  London  after  Trinity  Term, 
1846,  a  verdict  by  consent  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following  case,  of  which  the  pleadings  in  the  action  were  to  be  taken 
as  a  part. 

In  the  month  of  April,  1840,  the  plaintiff  had  standing  in  his  own  name,  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  the  sum  of  T7871.  10s., 
reduced  £3  per  cent.  Annuities,  and  being  about  to  leave  England,  and  desirous  of 
having  his  said  stock  sold  out,  and  the  proceeds  invested  upon  more  productive 
securities,  he,  in  the  said  month  of  April,  executed  to  Kobert  Phillott,  in  the  indenture 
in  the  declaration  mentioned,  who  then  and  thence  until  the  execution  of  the  said 
indenture  mentioned  carried  on  business  as  attorney  and  solicitor  with  H.  M.  Elderton, 
in  the  said  indenture  mentioned,  a  power  of  attorney  authorising  him,  the  said 
E.  Phillott,  to  receive  the  dividends  of,  or  to  sell  the  whole  or  any  part  of  the  said 
stock,  and  then  authorised  and  requested  the  said  K.  Phillott  to  procure  some  other 
investment  for  the  proceeds,  and  to  lay  out  the  same  in  such  other  investments ;  and 
that  authority  was  never  revoked. 

The  firm  of  Elderton  &  Phillott  acted  as  attornies  both  for  the  plaintifl'  and  the 
defendant,  in  preparing  the  annuity  deed  mentioned  in  the  declaration. 

[305]  I  he  said  Robert  Phillott,  acting  under  the  said  authority,  sold  out,  under 
the  said  power  of  attorney,  the  sum  of  71121.  5s.,  part  of  the  said  sum  of  77871.  10s. 
Reduced  Annuities,  belonging  to  the  plaintiff",  and  received  the  proceeds  thereof,  at 
the  times  and  for  and  in  the  sums  following : — 


Date  of  Sale. 

stock  Sold. 

Protiuce  of  Sale. 

26th  July  1841 
3rd  August  „          .        .         . 
nth     „      „        ... 
17th      „       „         ... 
1st  Sept.        „         .        .        . 

Total . 

£       s.     d. 

2,219     5     7 

779  19     0 

334  14     7 

2,228     8     3 

1,549  17     7 

£       s.     d. 

2,000     0    0 

700     0     0 

300     0    0 

2,000     0    0 

1,392  19     1 

£7,112     5     0 

£6,392  19     1 

The  bills  of  exchange  in  the  said  indenture  mentioned  were  respectively  drawn  by 
the  said  E.  J.  Lack  upon  and  accepted  by  the  said  defendant,  payable  to  the  order  of 
E.  J.  Lack,  and  indorsed  by  him  and  the  said  H.  M.  Elderton,  at  the  several  dates 
and  for  the  several  sums  following  : — 

Bill  for  £300,  dated  22nd  July,  1841,  at  3  months. 
„  200,  dated  22nd  July,  1841,  at  3  months. 

2000,  dated  29th  July,  1841,  at  3  months. 
„  1500,  dated    3rd  Aug.,  1841,  at  2  months. 

1000,  dated  18th  Aug.,  1841,  at  2  months. 

Immediately  on  the  giving  of  the  bill  for  £2000,  in  the  said  indenture  mentioned, 
the  said  Robert  Phillott  held  the  said  sum  of  £2000  as  the  agent  of  and  in  trust  for 
the  said  defendant  and  the  said  E.  J.  Lack,  to  be  advanced  and  disposed  of  by  their 
directions,  and  became  accountable  to  them  for  the  due  disposition  thereof,  except 
that  as  to  £100,  part  of  the  said  sum  of  £2000,  the  said  Robert  Phillott  held  that 
sum  for  himself  and  H.  M.  Elderton,  with  the  consent  and  by  the  authority  of  the 
defendant  and  the  said  E,  [306]  J.  Lack,  as  discount,  which  the  said  R.   Phillott 
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represented  to  the  defendant  and  the  said  E.  J.  Lack  he  the  said  Robert  Phillott  and 
the  said  H.  M.  Eldertou  paid  for  the  loan  of  the  said  sum  of  £2000  on  the  said  bill, 
but  no  part  of  this  discount  was  ever  received  by  the  plaintiff.  This  was  the  first 
advance  made  by  the  plaintiff  to  the  defendant  and  the  said  E.  J.  Lack.  In  like  way, 
on  the  giving;  of  the  bill  for  £1500  in  the  said  indenture  mentioned,  the  said  Robert 
Phillott  held  the  said  sum  of  £700  as  the  agent  of,  and  in  trust  for,  the  said  defendant 
and  the  said  E.  J.  Lack,  to  be  advanced  and  disposed  of  by  their  directions,  and 
became  accountable  to  them  for  the  due  disposition  thereof.  As  to  the  said  sum  of 
£300,  and  as  to  £1000,  part  of  the  secondly-mentioned  sum  of  £2ij00,  the  said  Robert 
Phillott  received  and  held  these  sums  respectively  for  the  said  defendant  and  the  said 
E.  J.  Lack,  to  be  advanced  and  disposed  of  by  their  directions,  and  became  account- 
able to  them  for  the  due  disposition  thereof  immediately  he  the  said  Robert  Phillott 
received  those  portions  of  the  proceeds  of  the  said  stock,  which  was  some  days  after 
he  first  held  the  said  bill  for  £1500  on  account  of  the  plaintiff.  And  the  said  Robert 
Phillott  received  and  held  the  remainder  of  the  said  secondly-mentioned  sum  of 
£2000  as  the  agent  of,  and  in  trust  for,  the  defendant  and  the  said  E.  J.  Lack,  to  be 
advanced  and  disposed  of  by  their  directions,  and  become  accountable  to  them  for  the 
due  disposition  thereof,  immediately  on  the  receipt  of  the  said  bill  of  £1000,  subject, 
as  to  each  of  the  said  last  four  mentioned  bills,  to  a  like  holding  of  a  part  for  discount, 
as  in  the  case  of  the  first-mentioned  bill. 

The  last-mentioned  sum  of  13921.  19s.  Id.  was  received  by  Robert  Phillott  on  the 
said  1st  day  of  September,  and  2421.  I9s.  Id.,  part  thereof,  was  then  lent  by  him,  as 
the  agent  of  the  plaintift',  to  the  defendant  and  the  said  E.  J.  Lack,  and  the  residue, 
£1150,  was  held  by  him,  on  account  of  the  plaintiff,  until  January,  1842,  when  the 
same  [307]  was  lent  by  him,  as  the  agent  of  the  plaintiff,  to  the  defendant  and  the 
said  E.  J.  Lack. 

The  said  Robert  Phillott  was  duly  authorised  by  the  defendant  and  the  said 
E.  J.  Lack  so  to  procure  and  hold  the  said  sums  of  £2000,  £700,  £300,  and  £2000, 
on  account  of  the  defendant  and  the  said  E.  J.  Lack,  and  the  same  were  loans  from 
the  plaintiff  to  the  defendant  and  the  said  E.  J.  Lack,  at  the  several  times  the  said 
Robert  Phillott  held  the  same  respectively  on  account  of  the  defendant  and  the  said 
E.  J.  Lack  as  aforesaid. 

Although  the  said  Robert  Phillott  held  the  same  on  account  of  the  defendant  and 
the  said  E.  J.  Lack,  he  did  not  pay  the  full  amount  thereof  to  them,  or  apply  it  for 
their  benefit,  but  held  considerable  portions  thereof  as  aforesaid  ;  and  he  the  said 
H.  M.  Eldertou  untruly  represented  to  the  defendant  and  the  said  E.  J.  Lack,  that 
they  the  said  Robert  Phillott  and  H.  M.  Eldertou  had  been  obliged  to  pay  the  sums 
so  held,  for  discount  of  the  said  several  bills. 

The  said  several  bills  were  received  by  the  said  Robert  Phillott  from  the  defen- 
dant and  the  said  E.  J.  Lack,  on  or  about  their  respective  dates. 

The  bill  for  £2000  was  given  specifically  for  the  said  first-mentioned  sum  of  £2000 
so  lent  as  aforesaid,  and  held  by  the  said  Robert  Phillott,  as  the  agent  of  the  plaintiff, 
from  the  time  of  its  date.  The  bill  for  £1500  was  given,  and  held  by  Robert  Phillott, 
partly  for  advances  made,  partly  in  expectation  of  advances  to  be  made,  and  which 
were  made  as  aforesaid  ;  and  the  bills  for  £300  and  £200  were  set  apart  and  held 
by  Robert  Phillott,  as  the  agent  for  the  plaintiff,  from  the  17th  of  August;  and  the 
bill  for  £1000  was  made  and  given  to,  and  held  by  him,  as  the  agent  of  the  plaintiff", 
to  make  up  the  amount  of  £5000,  which  the  plaintiff  was  to  lend  and  advance,  and 
did  lend  and  advance  as  aforesaid. 

In  the  month  of  December,  1S42,  the  plaintiff  so  being  the  holder  of  the  said  bills 
of  exchange,  the  said  defendant,  [308]  and  the  said  E.  J.  Lack  and  H.  M.  Eldertou, 
proposed  to  the  plaintiff  to  execute  the  said  indenture,  on  his,  the  plaintiff"'s,  cancelling 
or  destroying  the  said  bills,  and  executing  the  release  of  the  said  defendant,  the  said 
E.  J.  Lack  and  H.  M.  Elderton,  in  the  said  deed  contained. 

The  plaintiff,  being  unable  to  procure  any  other  or  better  security  for  the  money 
so  obtained  by  the  sale  of  his  stock,  acceded  to  the  said  proposal,  and  the  said  deed 
was  accordingly  executed  by  the  several  parties  thereto,  and  the  said  bills  of  exchange 
were  given  up  and  cancelled  as  in  the  recital  of  the  said  deed  mentioned. 

At  that  time  the  defendant  and  the  said  E.  J.  Lack  were  indebted  to  the  plaintiff 
in  63921.  19s.  Id.  for  money  lent  by  him  to  them,  £5000  of  which  was  secured  by 
the  said  five  bills  of  exchange  as  aforesaid.     The  said  Elderton  and  Phillott  did,  as 
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above  stated,  obtain  from  the  plaintiff  a  larger  sum  than  £5000,  but  they  have  not 
up  to  the  present  time  rendered  an  account  to  the  defendant  of  the  expenditure 
thereof,  and  it  is  admitted  by  the  plaintiff  that  no  such  account  can  be  rendered  to 
make  up  the  sum  of  £-5000,  unless  the  receipt  by  Elderton  and  Phillott,  or  one  of 
them,  is  to  be  considered  a  receipt  by  the  defendant. 

The  Court  were  to  draw  such  inferences  from  the  facts  as  a  jury  might  do. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintitt  was  entitled 
to  retain  the  verdict  on  the  second  issue,  and  if  he  was,  whether  the  judgment  ought 
to  be  arrested  ;  and  if  the  plaintiff  was  not  entitled  to  retain  the  verdict  on  the 
second  issue,  then  whether  he  was  entitled  to  judgment,  notwithstanding  a  verdict 
for  the  defendant  on  such  issue. 

This  case  w.'is  argued  on  the  4th,  the  9th,  and  the  11th  of  June,  in  Trinity  Term 
last,  by 

Willes  (with  whom  was  Peacock),  for  the  plaintiff.  The  plaintitl'  is  entitled  to 
retain  the  verdict  on  the  second  issue,  [309]  and  there  is  no  ground  for  arresting  the 
judgment.  The  substance  of  the  issue  should  be  regarded  by  the  Court.  The 
substantial  question  is  not  merely  whether  the  specific  sums  stated  in  the  memorial 
were  advanced  to  the  Lacks,  but  whether  in  point  of  fact  the  bills  mentioned  in  the 
memorial  were  held  by  the  plaintiff  as  a  security  for  money  due  from  them  to  him 
upon  a  loan  to  the  gross  amount  of  £5000.  It  appears  from  the  pleadings  that  it 
will  be  contended,  that  if  the  sums  sUited  in  the  memorial  differ  from  those  advanced, 
the  memorial  does  not  truly  state  the  consideration  upon  which  the  annuity  was 
granted,  and  consequently  the  deed  is  void.  The  53  Geo.  3,  c.  141,  upon  which  this 
question  is  laised,  and  which  repeals  the  17  Geo.  3,  c.  26,  requires  the  memorial  to 
be  inrolled,  and  to  set  forth  the  pecuniary  consideration.  The  6th  section  of  the 
later  act  is  almost  a  repetition  of  the  4th  section  of  the  former  one.  Kelfe  v.  Amhrosse 
(7  T.  R.  551),  which  arose  under  17  Geo.  3,  c.  26,  is  a  similar  case  to  the  present. 
There  Grose,  J.,  said,  "  With  regard  to  the  second  question,  the  objection  is,  that  it 
should  have  been  set  forth  when  the  different  sums  of  money  were  paid  ;  to  support 
which  cases  have  been  alluded  to,  in  which  it  was  ruled  that  the  names  of  the  persons 
by  whom  the  consideration  was  paid  should  be  set  forth ;  but  what  was  determined 
in  the  latter  class  of  cases  ought  not  to  be  applied  to  such  a  ease  as  the  present,  where 
the  grantor  himself  admitted  that  the  consideration  was  an  antecedent  debt  due  from 
him  to  the  grantee,  arising  from  different  sums  paid  at  difterent  times  for  his  use. 
It  would  be  extending  the  act  of  Parliament  too  far,  to  decide  that  this  annuity  could 
not  be  supported,  merely  because  the  respective  times  when  these  different  sums  of 
money  were  advanced  by  the  grantee  are  not  mentioned,  when  everv  thing  that 
passed  at  the  time  of  granting  the  annuity  is  sufficiently  set  forth."  So  here,  it  is 
submitted  that  the  memorial  is  sufficient.  It  is  found  that  the  defendant  did  [310] 
owe  the  aggregate  sum,  and  that  Phillott  held  the  bills  as  the  agent  of  the  plaintiff. 
The  money  left  the  hands  of  the  plaintiff,  and  came  into  those  of  the  party  authorised 
by  the  defendant  and  E.  J.  Lack  to  receive  it.  The  case  finds  that  he  was  the  agent 
of  the  Lacks.  The  money  which  was  I'etained  by  Phillott,  was  retained  by  the 
consent  of  the  Lacks  and  not  of  the  plaintiff,  who  never  gave  him  any  authority  to 
take  discount.  Phillott  was  therefore  liable  to  the  Lacks  for  the  amount  which  he 
improperly  retained  :  Taylor  v.  Plurner  (3  M.  &  S.  562).  This,  however,  is  not  a 
case  within  the  act ;  for  the  consideration  was  the  cancellation  of  'the  securities,  and 
not  a  pecuniary  consideration  or  money's  worth  :  Blake  v.  AUersoll  (2  B.  &  C.  875). 

Watson  (with  whom  was  Corrie)  for  the  defendant.  The  defendant  is  entitled  to 
succeed  upon  the  second  issue.  The  case  is  within  the  mischief  which  the  act  was 
intended  to  meet.  "The  consideration  must  be  stated  in  the  memorial  according  to 
the  truth,"  to  use  the  words  of  Lord  Denman  in  Eo:.  jMrte  Lewis  (2  Ad.  &  Ell.  137) ; 
"  otherwise  the  penal  consequence  attaches,  that  the  deed  is  null  and  void  to  all 
intents  and  purposes.  The  Court  has  no  discretion,  but  is  obliged  to  give  eflect  to 
the  clause ;  and  the  cases  shew  that  the  statement  must  be  precise  ;  the  memorial 
must  give  the  fact."  In  Drake  v.  Rogers  (2  Brod.  &  Bing.  19),  where  the  consideration 
was  stated  in  the  memorial  to  consi.st  of  Bank  of  England  notes,  and  a  draft  payable 
at  a  banker's,  the  Court  set  aside  the  securities,  because  it  did  not  appear  when  the 
draft  was  payable,  or  whether  it  had  in  fact  been  paid.  Kirkman  v.  Price  (1  H.  Bla. 
309)  shews  that  the  consideration  must  be  truly  set  forth,  though  partly  made  up  of 
securities  for  money  previously  advanced.     [Aldersou,  B.     Those  were  decisions  under 
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the  old  Annuity  Act,  which  does  not  contain  the  words  pecuniary  consideration.] 
The  money  was  not  all  received  by  the  defendant.  [311]  It  is  found  that  Phillott 
was  the  plaintiff's  agent,  and  it  should  have  been  stated  that  the  eonssideration  was 
paid  by  him  on  behalf  of  his  principal :  Dahmr  v.  Bernard  (7  T.  R.  248).  It  is  not 
the  less  a  money  consideration,  because  the  money  was  advanced  at  different  times 
before  the  annuity  was  granted.  It  is  not  neces.sary  that  the  money  should  be 
advanced  at  the  same  time.  The  very  circumstance  of  the  advance  being  made  on 
different  occasions  is  likely  to  make  such  a  proceeding  the  more  dangerous.  The 
words  of  the  act  are  very  general.  It  is  not  contended  that  every  case  of  a  bygone 
debt  is  within  the  act,  but  in  general  the  annuity  is  granted  after  the  money  is 
advanced.  Earh  v.  Browne  (10  Ad.  &  Ell.  412)  is  a  case  in  point.  There  the  Court 
of  Queen's  Bench  set  aside  an  annuity  deed,  which  had  not  been  enrolled,  and  the 
consideration  of  ^which  was  the  giving  up  of  an  antecedent  annuity.  Lord  Denman 
said  :  "  We  shall  I'epeal  the  statute,  if  we  decide  the  second  annuity  need  not  be 
registered  ;  for  there  will  be  a  total  absence  of  that  security  which  the  legislature  has 
required."  The  two  statutes  ai'e  very  similar  in  their  provisions,  and  some  of  the 
sections  are  almost  identical.  In  the  third  section  of  the  former  act,  the  words  "  the 
consideration  really  and  bona  fide  "  (which  shall  be  in  money  only)  are  the  same  as  a 
pecuniary  consideration.  The  words  "  for  money's  worth  "  are  very  comprehen.sive. 
James  v.  James  (2  Brod.  &  Bing.  702)  is  distinguishable  from  the  present  case :  there 
the  grantee  assigned  his  life  interest  in  certain  veins  of  coal ;  and  it  was  held  that  the 
consideration  was  not  "  money's  worth  "  within  the  meaning  of  the  statute.  So  in 
Blake  v.  Attersoll  (2  B.  &  C.  875).  In  the  latter  case,  Mr.  Justice  Bayley,  after 
referring  to  the  second  section,  says :  "  It  appears  clearly  that  that  section  contem- 
plated a  consideration  paid  in  money  or  promissory  notes  or  bills  of  exchange  ;  and, 
construing  that  section  with  the  tenth,  I  am  of  opinion  that  the  legislature  [312] 
intended  an  annuity  bought  on  the  one  hand,  and  sold  on  the  other,  for  a  considera- 
tion moving  from  the  grantee  to  the  grantor."  And  Mr.  Justice  Littledale  also 
saj's  :  "  The  object  of  the  two  acts,  therefore,  being  the  same,  the  preamble  of  the 
first  act  may  be  considered  as  virtually  incorporated  in  the  second  ;  and  therefore 
I  am  clearly  of  opinion,  that,  to  bring  a  case  within  the  53  Geo.  3,  c.  141,  there  must 
be  an  actual  sale  of  an  annuity  for  money,  bills,  or  goods.  The  form  of  the  inrol- 
ment  given  by  the  second  section  shews  that  the  consideration  must  be  either  money, 
or  something  which  may  be  converted  into  money."  He  also  referred  to  Symmons  v. 
Mortimer  (5  T.  R.  139),  and  Washburn  v.  Birch  (id.  472). 

Willes  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case  was  argued  in  last  Trinity  Term,  by  Mr.  Willes  for 
the  plaintiff",  and  Mr.  Watson  for  the  defendant.  It  was  an  action  of  covenant 
brought  to  recover  the  arrears  of  an  annuity  claimed  to  be  due  from  the  defendant  to 
the  plaintiff,  under  the  terms  of  an  annuity  deed,  dated  21st  of  December,  1842. 

By  that  deed,  after  reciting  that  the  plaintiff  had  at  various  times  advanced  and 
lent  to  the  defendant  and  his  son,  Edward  John  Lack,  among  other  monies,  five 
several  sums  of  £300,  £200,  £2000,  £1500,  and  £1000;  as  a  security  for  the  repay- 
ment of  which,  the  plaintiff  held  five  several  bills  of  exchange  for  the  same  sums  of 
£300,  £200,  £2000,  £1500,  and  £1000,  bearing  date  on  various  days  mentioned  in 
the  deed,  in  the  months  of  July  and  August,  1841  ;  and  further  reciting,  that  all 
interest  in  these  sums  had  been  duly  paid  up  to  the  29th  September,  1842,  and 
[313]  that  the  defendant  and  his  said  son  had  some  time  since  agreed  with  the 
plaintiff'  for  the  sale  to  him  of  an  annuity  of  £804,  in  consideration  of  the  sums  so  due 
on  the  said  five  bills  of  exchange,  such  consideration  to  be  satisfied  by  the  cancellation 
of  the  bills,  and  a  release  from  the  same  to  be  executed  by  the  plaintiff':  and  further 
reciting,  that  in  pursuance  of  that  agreement,  the  said  bills  had  been  that  day 
delivered  up  by  the  plaintiff' to  the  defendant  and  his  son,  and  had  been  cancelled  ;  it  was 
witnessed,  that  the  plaintiff,  pursuant  to  the  said  agreement,  released  the  defendant 
and  his  son  from  the  said  bills,  and  all  claim  in  respect  thereof.  And  it  was  further 
witnessed,  that  in  consideration  of  the  said  sums  so  released  and  discharged  by 
cancellation  of  the  said  bills,  the  defendant  and  his  son  did  grant  to  the  plaintiff  an 
annuity  of  £804,  payable  quarterly,  on  the  days  therein  mentioned,  and  the  defendant 
covenanted  for  due  payment  of  the  annuity  on  the  specified  days.     There  are  a  great 
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many  other  provisions  in  the  deed,  but  they  do  not  appear  to  us  material  to  the 
present  case.  The  declaration,  after  setting  out  the  deed  verbatim,  and  alleging 
performance  of  all  its  stipulations  on  the  part  of  the  plaintiff,  alleges  various  breaches 
of  the  covenants  entered  into  by  the  defendant,  and  particularly  of  the  covenant  for 
non-payment  of  the  annuity,  to  the  plaintiff's  damage  of  £4000. 

There  were  several  pleas,  but  the  question  before  us  turns  entirely  on  the  second, 
the  plaintiff  having  succeeded  on  all  the  others. 

By  that  second  plea,  the  defendant  pleads  that  the  deed  in  question  was  made 
after  the  passing  of  the  Annuity  Act  of  53  Geo.  .3,  c.  146,  and  alleges  that  the  annuity 
was  granted  for  a  pecuniaiy  consideration,  and  that  no  memorial  was  enrolled  according 
to  the  provisions  of  the  statute,  whereby  the  indenture  is  null  and  void. 

'l"o  this  the  plaintiff  replied,  that  a  memorial  was  duly  enrolled  according  to  the 
statute,  which  memorial  was  and  [314]  is  as  follows,  and  then  sets  out  the  memorial 
verbatim  ;  the  language  under  the  column  "  consideration,  and  how  paid,"  being  to 
the  effect  following— £5000  made  up  of  five  several  sums  of  £.300,  £200,  £2000, 
£1500,  and  £1000,  pi-eviously  lent  or  advanced  by  C.  K.  Hall,  to  or  for  the  use  of 
J.  Lack  and  E.  J.  Lack,  and  owing  to  C.  R.  Hall,  on  security  of  five  several  bills  of 
exchange,  drawn  by  E  J.  Lack  upon  and  accepted  by  J.  Lack,  and  indorsed  by 
E.  J.  Lack;  the  said  consideration  being  paid  or  satisfied  by  the  cancellation  of  the 
same  bills,  and  a  release  by  C.  R.  Hall  of  J.  Lack  and  E.  J.  Lack,  from  the  sums 
secui'ed  thereby,  and  interest 

The  replication  then  goes  on  to  aver,  that  the  said  memorial  did  duly  contain  and 
truly  set  forth,  inter  alia,  the  pecuniary  consideration  for  granting  the  said  annuity. 

The  defendant  by  his  rejoinder  said,  that  the  memorial  did  not  truly  set  forth 
how  the  pecuniary  consideiation  was  paid,  because  the  ])laintiff  did  not,  previously  to 
the  grant  of  the  said  annuity,  lend  or  advance  to  or  for  the  use  of  the  defendant  and 
J.  Lack,  the  said  sums  of  £300,  £200,  £2000,  £1500,  and  £1000,  and  of  this  he  puts 
himself  on  the  country ;  thus  traversing  the  averments  in  the  replication,  that  the 
memorial  did  truly  set  forth  the  pecuniary  consideration  for  the  grant  of  the  annuity. 

The  plaintiff  joined  issue  on  the  traverse  so  taken  by  the  defendant,  and  on  the 
trial  of  that  issue  a  verdict  was  by  consent  taken  for  the  plaintiff,  .subject  to  the 
opinion  of  this  Court  as  to  whether  the  facts  warranted  such  a  finding. 

It  appeared  by  the  case,  that  in  the  year  1840,  the  plaintiff  being  about  to  leave 
England,  and  being  entitled  to  certain  £3  per  cent.  Annuities  standing  in  his  name, 
gave  a  power  of  attorney  to  R.  Phillott,  enabling  him  to  sell  out  the  same,  with 
directions  to  place  the  proceeds  out  at  interest  on  good  securities. 

Phillott  made  various  sales  of  the  stock  in  the  months  of  July  and  August,  1841, 
the  whole  net  proceeds  of  such  [315]  sales  amounting  to  £6392  ;  and  in  those  same 
months  made  advances  by  way  of  loan  to  the  defendant  and  to  E.  J.  Lack,  out  of  the 
said  net  proceeds,  to  the  extent  of  £5000  ;  save  that  he  claimed  to  deduct,  and 
actually  did  deduct,  several  sums,  amounting  to  £250,  which  he  falsely  represented 
that  he  had  been  obliged  to  pay  by  way  of  discount  in  order  to  obtain  the  said  loans. 
The  plaintift'  was  entirely  ignorant  of  the  deductions,  the  whole  of  the  sums  retained 
having  been  appropriated  by  Phillott  to  his  own  purposes.  At  or  about  the  time  of 
these  advances,  Phillott  took  by  way  of  security  for  the  money  advanced,  five  several 
bills  of  exchange,  as  follows  : — i.e.  one  for  £300,  one  for  £200,  one  for  £2000,  one 
for  £1500,  and  the  other  for  £1000.  All  the  bills  were  drawn  by  E.  J.  Lack,  payable 
to  his  own  Older.  They  were  all  drawn  upon  and  accepted  by  the  defendant,  and  were 
indorsed  by  E.  J.  Lack,  and  were  handed  over  to  Phillott  as  agent  for  the  plaintiff,  by 
way  of  security  for  the  advances. 

The  bills  were  dated  on  different  days  between  the  22nd  of  July  and  the  ISth  of 
August,  1841.  The  dates  of  the  bills  did  not  exactly  correspond  with  the  date  of  the 
advances,  nor  were  the  advances  made  in  the  exact  sums  for  which  the  bills  were  given, 
but  sums  to  the  amount  of  £5000  (subject  to  the  deductions  before  adverted  to)  were 
advanced  nearly  about  the  times  when  the  bills  were  given,  for  which  sums  the  bills 
were  intended  to  be  securities. 

In  the  month  of  December,  1842,  the  plaintiff  agreed  with  the  defendant  to  accept 
the  annuity  granted  by  the  deed  set  out  in  the  declaration,  in  satisfaction  of  the  five 
bills  of  exchange,  and  the  £5000  thereby  secured.  The  bills  were  accordingly 
cancelled,  and  the  deed  was  executed,  and  a  memorial  was  enrolled,  as  stated  in  the 
pleadings. 
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On  these  facts  Mr.  Watson,  for  the  defendant,  argued,  eithei-  that  a  verdict  oucht 
to  be  entered  for  him  on  the  issue  as  to  the  memorial,  or,  if  the  verdict  should%e 
entered  [316]  for  the  plaintif}',  then  that  the  defendant  was  entitled  to  arrest  the 
judgment. 

The  argument  for  entering  the  verdict  for  the  defendant  rested  on  these  grounds. 
The  sums  advanced  and  covered,  or  intended  to  be  covered  by  the  five  bills,  did  not 
it  was  said,  really  amount  to  £5000,  but  only  to  that  sum  less  £250.  The  memorial, 
therefore,  stating  the  amount  to  be  £5000,  was  contended  to  be  untrue,  and  therefore 
that  the  averment  that  the  memorial  did  truly  set  forth  the  pecuniary  consideration 
was  not  made  out.  It  was  further  contended,  that  no  such  precise  sums  as  those  for 
which  the  several  bills  were  given  ever  were  advanced  ;  and  on  this  ground  also  it 
was  contended  that  the  memorial  was  untrue,  for  that  it  ought  to  have  stated  the 
exact  amount  of  each  advance;  and  so,  even  supposing  the  aggregate  of  all  the 
advances  to  be  correct,  still  that  the  statement  was  insufficient. 

We  are  of  opinion  that  neither  of  these  objections  can  prevail.  The  money,  it 
must  be  recollected,  was  all  advanced  to  the  Lacks  without  any  reference  to  the 
purchase  of  an  annuity,  and  merely  by  way  of  loan. 

The  first  thing,  therefore,  to  be  done,  in  order  to  arrive  at  a  just  conclusion  as  to 
the  rights  of  the  parties,  is  to  look  at  the  question  apart  from  any  consideration  of 
the  annuity,  and  merely  as  a  transaction  of  lending  and  borrowing.  And  when  it  is 
so  considered,  there  can  be  no  doubt  but  that  the  defendant  was  liable  on  the  bills  to 
the  full  amount.  The  exact  days  on  which  the  different  advances  were  made  were 
wholly  immaterial ;  and  it  was  certainly  competent  to  the  parties  to  treat  the  £5000 
as  having  been  advanced  in  sums  and  at  dates  corresponding  with  the  five  bills.  So, 
also,  it  was  lawful  for  the  defendant  to  treat  the  £250  retained  by  Phillott  as  having 
been  advanced  to  him.  If  the  plaintiff  had  sued  the  defendant  on  the  bills,  it  would 
have  been  no  answer  to  the  plaintiff,  as  to  any  part  [317]  of  the  demand,  to  shew  that 
Phillott  had  retained  a  part  of  the  money.  Even  treating  it  as  clear  that  Phillott  was 
the  agent  of  the  plaintiff  and  not  of  the  defendant,  still  it  did  not  lie  in  the  mouth  of 
the  defendant  to  say  that  the  plaintiff' did  not  advance  the  whole  of  the  £5000;  he 
did  in  fact  advance  the  whole  of  that  sum.  What  was  kept  back  by  Phillott  was 
retained  by  him  for  his  own  use,  in  fraud  of  the  other  parties,  and  without  the  privity 
of  the  plaintiff.  And  the  defendant,  by  accepting  the  bills  to  the  full  amount  of 
£5000,  must  be  taken  to-  have  agreed  to  treat  the  whole  sum  as  received  by  him.  By 
so  accepting  the  bills,  he  enabled  Phillott  to  discharge  himself  as  against  the  plaintiff. 
He  aftei-wards  paid  to  the  plaintiff  interest  regularly  on  the  whole  £5000,  treating 
the  whole  as  having  come  to  his  hands  ;  and  having  done  so,  he  cannot  afterwards 
turn  round  and  say  that  a  part  of  the  sums  for  which  he  accepted  the  bills,  and  on 
which  he  regularly  paid  interest,  was  not  really  received  by  him,  but  was  intercepted 
in  its  progress  by  the  agent. 

For  these  reasons  we  think  it  clear,  that,  at  the  time  when  the  annuity  was  granted, 
the  plaintiff  had  an  undoubted  claim  on  the  defendant  for  the  £5000  due  on  the  five 
bills,  and  this  being  so,  it  follows  that  the  consideration  is  described  in  the  memorial 
with  strict  accuracy.  Indeed  it  would  have  been  incorrect  to  have  stated  that  the 
advance  of  £5000,  or  any  part  of  it,  formed  the  consideration,  or  any  pait  of  the  con- 
sideration, for  the  annuity.  The  whole  of  the  £5000  was  a  debt  justly  due  before 
the  aimnity  was  thought  of,  and  the  consideration  for  the  grant  of  the  aniniity  is 
correctly  described,  not  as  the  advance  of  the  £5000,  but  as  the  release  of  the  previously 
existing  debt,  and  the  cancellation  of  the  bills  by  which  it  was  secured.  This  case 
therefore  closely  i-esembles  that  of  Kelfe  v.  Am'brussc  (7  T.  K.  551),  referred  to  by 
Mr.  Willes,  where,  under  the  original  Annuity  [318]  Act,  17  Geo.  3,  c.  26,  which 
requires  the  consideration  to  be  correctly  stated  in  the  body  of  the  deed,  it  was  held 
that  the  statement  of  a  pre-existing  debt  due  from  the  grantor  to  the  grantee,  was  a 
sufficient  compliance  with  the  act,  without  shewing  how  the  debt  had  arisen.  The 
principle  acted  on  in  that  case,  as  to  the  statement  of  the  consideration  in  the  body 
of  the  deed,  under  the  17  Geo.  3,  c.  26,  s.  3,  is  equally  applicable  to  the  statement 
of  the  consideration  in  the  memorial  under  the  more  recent  act,  53  Geo.  3,  c.  141. 
Indeed,  to  hold  that  it  is  necessary,  in  the  case  of  existing  bygone  debts,  to  state 
when  and  how  each  sum  constituting  the  debt  was  advanced,  would  obviously,  in 
many  cases,  be  equivalent  to  holding  that  an  annuity  cannot  be  granted  in  considera- 
tion of  such  debts.     It  might  often  be  quite  impossible,  more  especially  in  the  case 
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of  cross  accounts,  to  state  when  and  how  all  the  items  of  which  the  debt  is  made  up 
arose.  The  statute  does  not  require  any  such  statement.  All  which  it  requires  is, 
that  the  memorial  should  state  the  pecuniary  consideration,  and  how  paid  ;  and  in 
the  present  case  this  has  been  done  with  perfect  fairness,  and  with  as  much  detail  as 
the  nature  of  the  transaction  permitted.  The  consequence  will  be,  that  the  verdict  on 
the  issue  raised  by  the  replication  to  the  second  plea  must  be  entered  for  the  plaintiff. 

It  is  hardly  necessary  to  say,  that  our  decision  will  in  no  respect  apply  to  any 
colourable  transaction  where  the  real  consideration  is  the  advance  of  sums  of  money, 
the  particulars  of  which  are  incorrectly  set  out,  and  where  it  is  attempted  to  disguise 
the  real  transaction  under  the  pretence  of  a  bygone  debt :  such  a  statement  of  the  con- 
sideration would  clearly  be  insufficient,  and  the  memorial  would  be  bad. 

The  verdict  being  thus  entered  for  the  plaintift',  there  is  clearly  no  ground  what- 
ever for  the  motion  in  arrest  of  judgment.  Indeed,  the  only  ground  on  which  it  was 
attempted  to  rest  that  application  was,  that  on  the  face  of  the  record  the  memorial 
appeared  to  be  insufficient ;  but  the  [319]  same  I'easoning  which  has  led  us  to  the 
conclusion  that  the  verdict  ought  to  be  entered  for  the  plaintiff,  necessarily  satisfies 
us  that  the  memorial  as  it  appears  on  the  record  is  perfectly  good. 

Judgment  must  therefore  be  entered  for  the  plaintiff,  and  it  is  thus  unnecessary  to 
consider  the  further  question  argued  by  Mr.  Willes,  namely,  that  even  if  the  verdict 
on  the  issue  in  question  had  been  entered  for  the  defendant,  still  the  plaintiff'  was 
entitled  to  judgment  non  obstante  veredicto,  on  the  ground  that  the  annuity  did  not 
require  enrolment  at  all. 

Judgment  for  the  plaintiff". 

Baddeley  v.  Gingei.l.  Nov.  10,  1847.— By  stat.  11  Geo.  3,  c.  15,  "for  better  paving 
High-street,  Whitechapel,  and  removing  obstructions  and  annoyances  therein," 
commissioners  appointed  under  that  act  were  empowered,  for  defraying  the  charges 
and  expenses  attending  the  execution  of  the  act,  to  rate  all  and  every  person  and 
persons  who  do  or  shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any  house,  shop, 
warehouse,  cellar,  vault,  or  other  tenement  "  within  the  said  street." — The 
Metropolis  Paving  Act,  .57  Geo.  3,  c.  xxix.  s.  24,  enacts,  that  rates  for  paving  or 
repairing  the  pavements  of  the  said  streets  or  public  places  in  any  parochial  or 
other  district,  by  virtue  of  any  local  act,  or  of  the  said  act,  shall  be  laid  "  upon  all 
persons  who  shall  inhabit,  hold,  occupy,  be  in  possession  of,  or  enjoy  any  messuages, 
tenements,  lands,  grounds,  coach-houses,  stables,  cellars,  vaults,  houses,  shops,  ware- 
houses, or  other  buildings  or  hereditaments,  situate  or  being  within  any  of  the 
streets  or  places  within  the  said  parochial  or  other  district." — To  the  north  of 
High-street,  Whitechapel,  and  communicating  with  the  street  by  means  of  a 
covered  gateway,  there  is  a  yard  called  the  "  Kent  and  Essex  Yard,"  around 
which  are  several  dwelling-houses,  warehouses,  stables,  sheds,  a  booking-office, 
and  other  buildings.  The  yard  (with  the  exception  of  the  width  of  the  gateway), 
and  all  the  dwelling-houses,  &c.,  round  the  same,  are  situate  at  the  back  of  several 
houses  and  premises  which  front  High-street.  The  entrance  into  the  yard  is 
through  carriage-gates  and  along  a  covei'ed  gateway.  No  part  of  the  yard  was 
ever  paved  or  repaired  by  the  commissioners,  nor  had  they,  within  the  yard,  at 
any  time  exercised  any  of  the  powers  conferred  on  them  by  the  above  acts. — Held, 
that  the  occupiers  of  the  \'ard  and  houses  therein  were  liable  to  be  rated  in  respect 
of  the  paving  and  repairing  of  High-street,  the  premises  being,  for  that  purpose 
"  within  the  street,"  inasmuch  as  they  had  a  frontage  on  the  street,  and  their  sole 
communication  was  with  the  street. 

[S.  G.  17  L.  J.  Ex.  63.  Followed,  London  School  Board  v.  Vestry  of  St.  Mary,  Islington, 
1875,  1  Q.  B.  I).  65.  Considered,  JFakeJield  Local  Board  v.  Lee,  1876,  1  Ex.  D.  342. 
Distinguished,  Lightbouiul  v.  Higher  Behington  Local  Board,  1885,  16  Q.  B.  D.  583.] 

This  was  an  action  of  debt,  brought  by  the  plaintiff'  as  clerk  to  the  commissioners 
appointed  under  the  11  Geo.  3,  c.  15,  and  57  Geo.  3,  c.  xxix.,  to  recover  101.  14s.,  to 
which  [320]  the  defendant  pleaded  nunquam  indebitatus  ;  and  issue  having  been  joined 
thereon,  the  parties,  under  the  order  of  Parke,  B.,  stated  for  the  opinion  of  the  Court 
the  following  case  : — 

By  the  11  Geo.  3,  c.  15,  (after  reciting  that  pai-t  of  High-street,  AVhitechapel,  was 
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extremely  ill  paved,  and  the  passage  through  the  same  greatly  obstructed  by  posts 
and  projections,  and  annoyed  by  signis,  spouts,  and  gutters  projecting  into  and  over 
the  same,  whereby,  and  by  the  deep  channels  across  many  parts  of  the  said  street,  the 
same  was  rendered  incommodious  and  dangerous  to  persons  passing  through  the  same, 
and  that  the  methods  then  prescribed  by  law  were  ineffectual  for  removing  such 
obstructions  and  annoyances,  and  for  the  proper  paving  of  the  said  street,  and  keeping 
such  pavement  in  proper  repair),  certain  persons  therein  named  were  appointed  com- 
missioners for  putting  the  act  in  execution,  and  provisions  are  contained  in  the  act  for 
the  electing  of  commissioners  from  time  to  time  in  the  room  of  those  dying  or  refusing 
to  act ;  and  the  said  commissioners  are  empowered  by  the  act  to  appoint  one  or  more 
clerk  or  clerks,  and  such  other  officers  as  they  shall  think  proper  ;  and  they  are 
empowered  and  authorised  from  time  to  time  to  cause  and  order  the  said  street  to  be 
new  paved,  repaired,  raised,  sunk,  or  altered,  when  and  as  often,  and  in  such  manner, 
&c.,  as  they  shall  think  fit.  The  commissioners  are  also  authorised  to  order  and  direct 
the  houses  within  the  said  street  to  be  numbered  with  figures,  placed  or  painted  on  the 
doors  thereof,  or  on  such  other  part  of  the  said  houses  respectively  as  the  said  commis- 
sioners should  think  proper.  For  defraying  the  charges  and  expenses  attending  the 
execution  of  the  several  powers  granted  by  the  act,  it  is  enacted,  that  a  rate  shall, 
once  in  every  year,  or  oftener,  if  it  shall  be  thought  needful  by  the  commissioners, 
be  made,  laid,  and  assessed  by  them  upon  all  and  every  person  and  persons  who  do  or 
shall  inhabit,  hold,  occupy,  possess,  or  enjoy  any  house,  shop,  warehouse,  cellar,  vault, 
or  other  tenement  within  the  said  street,  [321]  for  raising  such  competent  sum  and 
sums  of  money  as  the  commissioners  shall  from  time  to  time  judge  needful  and  direct. 
By  the  57  Geo.  3,  c.  xxix.,  intituled  "An  Act  for  better  Paving,  Improving,  and 
Regulating  the  Streets  of  the  Metropolis,  and  removing  and  preventing  Nuisances  and 
Obstructions  therein,''  it  is  enacted,  that  the  said  act  and  the  provisions  therein  con- 
tained shall  e.xtend  to  all  streets  and  public  places  which  then  were  or  thereafter  might 
be  paved  within  the  cities  of  London  and  Westminster,  and  borough  of  Southwark, 
and  any  other  parts  of  the  metropolis  which  are  included  within  the  weekly  bills  of 
mortality ;  and  to  all  streets  and  public  places  which  then  were  or  thereafter  might 
be  paved  within  the  parishes  of  St.  Pancras  and  St.  Marylebone,  in  the  county  of 
Middlesex  (except  only  any  parts  thereof  which  might  in  that  act  be  particularly 
excepted).  By  the  24th  section  of  the  last-mentioned  act,  it  is  enacted,  that  it  may 
be  lawful  to  and  for  the  persons  who,  under  any  local  act  or  acts  for  any  parochial  or 
other  district  within  the  jurisdiction  of  that  act,  are  empowered  to  make  rates  for  the 
expenses  of  paving  or  keeping  in  repair  the  pavements  of  any  streets  or  public  places 
within  such  parochial  or  other  districts,  either  separately  or  jointly  with  other  purposes, 
from  time  to  time  after  the  making  and  passing  of  the  said  act,  for  and  notwithstanding 
any  provisions  or  restrictions,  matters  or  things,  in  such  local  act  or  acts  contained,  to 
make  and  sign  all  and  every  or  any  such  rates  or  assessments  as  shall  be  from  time  to 
time  necessary  or  expedient  for  paving  or  repairing  the  pavements  of  the  streets  and 
public  places  within  such  parochial  or  other  district,  pursuant  to  the  directions  of  the 
local  act  for  such  district,  or  of  the  said  act  of  the  57  Geo.  .3,  and  for  the  payment  of 
all  debts  and  charges  theretofore  incurred  in  and  about  the  execution  of  such  local 
act,  and  of  the  said  act,  or  either  of  them,  as  to  the  paving  and  repairing  the  payments 
of  and  in  such  district,  and  for  the  pay-[322]-ment  of  interest,  &c. ;  and  that  such 
rates  may  be  either  substituted  for  the  rates  directed  by  such  local  act,  or  may  be 
additional  thereto,  as  the  persons  making  the  said  rates  from  time  to  time  at  the 
making  theieof  may  determine  and  direct ;  and  all  such  rates,  made  and  signed  after 
the  passing  of  the  said  act,  (of  the  57  Geo.  .3),  for  paving  or  repairing  the  pavements 
of  the  said  streets  or  public  places  in  any  parochial  or  other  district,  by  virtue  of  any 
local  act,  or  of  the  said  act,  and  either  separately  or  jointly  with  or  towards  any  other 
object  or  purpose,  by  virtue  of  any  local  act  or  acts  of  Parliament,  or  of  the  said  act, 
shall  be  laid  upon  all  persons  who  shall  inhabit,  hold,  occupy,  be  in  possession  of,  or 
enjoy  any  messuages,  tenements,  lands,  grounds,  coach-houses,  stables,  cellars,  vaults, 
houses,  shops,  warehouses,  or  other  buildings  or  hereditaments,  situate  or  being  within 
any  of  the  streets  or  places  within  the  said  parochial  or  other  district,  and  should 
be  just  and  equal  ground  rates.  It  is,  by  section  76,  further  enacted,  that  the  com- 
missioners, etc.,  may  order  and  direct  all  and  every  the  houses  and  other  tenements, 
&c.,  within  the  streets  and  other  public  places  within  their  respective  districts  to  be 
numbered  with  figures,  placed  or  painted  upon  or  over  the  doors  thereof,  or  such  other 
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part  of  the  said  houses,  &c.,  as  tliey  should  think  proper.  By  the  120th  section,  it  is 
further  enacted,  that  the  said  commissioneis  may  sue  and  be  sued  in  the  name  of  their 
clerk  for  the  time  being,  and  that  all  actions  to  be  brought  for  the  recovery  of  any  rate 
may  be  brought  in  the  name  of  such  clerk,  by  action  of  debt,  in  any  of  his  Majesty's 
courts  of  record  at  Westminster. 

That  part  of  High-street  which  is  mentioned  in  the  first  of  the  said  acts  is,  and  at 
the  time  of  the  passing  of  the  second  of  the  said  acts  was,  situate  and  included  within 
the  weekly  bills  of  mortality,  and  then  was  and  still  is  paved,  and  then  was  and  is 
under  the  jurisdiction  of  the  commissioners  for  the  said  district  as  aforesaid,  and  is  not 
exempted  from  or  out  of  the  operation  of  the  last-mentioned  act.  [323]  After  the 
passing  of  the  first  of  such  acts,  the  commissioners  therein  named  and  appointed  new- 
paved,  repaiied,  raised,  sunk,  and  altered  the  said  parts  of  High-street  as  by  the  same 
act  they  were  empowered,  and  they  and  the  commissioners  for  the  time  being  for 
putting  that  act  in  execution  have  thence  continually  hitherto  from  time  to  time 
repaved,  repaired,  raised,  sunk,  and  amended  the  same,  and  have  removed,  taken, 
carried  away,  and  deposited,  as  in  the  said  act  mentioned,  and  still  do  repave,  repaii', 
and  amend,  and  remove,  take,  carry  away,  and  deposit  all  carts,  &c.,  making  or 
occasioning  annoyance,  nuisance,  or  obstruction  in  the  said  street,  as  by  that  act  they 
are  empowered  to  do. 

To  the  north  of  that  part  of  the  said  High-street  which  lies  in  the  county  of 
Middlesex,  and  communicating  with  the  said  street  by  means  of  the  covered  gateway 
hereinafter  mentioned,  there  was,  long  before  the  making  of  the  late  hereinafter  men- 
tioned, and  continually  thence  hitherto  hath  been  and  now  is,  a  large  yaid,  called  the 
"  Kent  and  Essex  Yard,"  around  and  within  and  opening  into  which,  long  before  the 
making  of  the  said  rate  there  had  been  erected,  and  at  the  time  of  the  making 
of  the  said  rate  there  were  and  still  are  standing,  several  dwelling-houses, 
warehouses,  stables,  sheds,  a  booking-office,  and  other  buildings.  The  said  yard,  (with 
the  exception  of  the  width  of  the  gateway,  which  is  about  ten  feet  two  inches),  and  all  the 
said  dwelling-houses,  warehouses,  stables,  sheds,  booking-office,  and  other  buildings  round 
the  same,  lie  and  are  situate  at  the  back  of  several  houses  and  premises  which  front 
the  said  High-street;  these  houses  are  entirely  unconnected  in  every  way  with  the 
said  yard,  dwelling-houses,  &c.,  standing  round  it  and  every  of  them  ;  and  all  the  said 
houses  which  front  the  High-street  are  duly  rated  in  and  by  the  said  rate.  The 
defendant,  for  upwards  of  twelve  months  before  and  at  the  time  of  the  making  of 
that  rate,  and  thence  continually  hitherto,  inhabited,  held,  occupied,  possessed,  and 
[324]  enjoyed  certain  of  the  said  houses,  warehouses,  stables,  and  lofts,  and  the  book- 
ing-office within  the  said  yard,  being  the  houses,  warehouses,  stables,  lofts,  and  booking- 
office  in  the  said  rate  and  hereinafter  particularly  mentioned  and  set  forth,  and  certain 
other  persons,  whose  names  it  is  unnecessary  to  specify,  inhabited,  held,  occupied, 
possessed,  and  enjoyed  other  of  the  said  houses,  warehouses,  and  buildings  around 
and  within  the  said  yard. 

The  entrance  into  the  Kent  and  Essex  Yard  is  through  carriage-gates,  and  along  a 
covered  gateway  of  the  length  of  twenty-two  feet  or  theieabouts.  The  said  gates 
open  internally  into  such  yard,  and  the  gate-posts  thereof  abut  upon  the  foot  pave- 
ment of  High-street.  The  gates  are  left  open  in  the  day-time,  but  are  usually  closed 
at  night  by  the  defendant  or  his  servants,  the  defendant  keeping  the  key  thereof. 

The  gateway  into  the  yard  is  entirely  covered  over  by  a  portion  of  the  house 
No.  115,  in  High-street  aforesaid,  which  house  stands  in  the  straight  and  direct  line 
of,  and  abuts  and  fronts  upon,  that  street  to  the  west  of,  and  over  the  said  gates  and 
gateway,  and  is  duly  rated  in  and  by  the  said  rate,  and  the  house  adjoining  to 
No.  ll."),  on  the  east  of  the  said  gates  and  gateway,  is  numbered  No.  Hi  in  the  High- 
street,  and  such  last-mentioned  house  also  stands  in  the  straight  and  direct  line  of, 
and  abuts  and  fronts  upon,  the  High-street,  and  is  also  duly  rated  in  and  by  the  said 
rate.     The  said  gates  and  gatewaj'  are  not  distinguished  by  any  number  at  all. 

[From  a  plan  which  formed  part  of  the  case,  it  appeared  that  the  buildings  on  the 
one  side  of  the  yard  abutted  on  Commercial-street,  and  those  on  the  other  side 
abutted  on  Castle-street.] 

That  part  of  the  footpath  of  the  said  street  which  is  opposite  to  and  between  the 
said  gates,  and  the  general  carriage-way  of  the  said  High-street,  is  not  laid  down 
with  flag-stones  but  with  ordinary  carriage-way  pavement,  as  is  [325]  usual  in  similar 
cases  in  the  metropolis  whei'e  a  party  is  entitled  to  an  entrance  across  the  footway  ; 
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and  the  carts  and  other  carriages  and  the  horses  and  cattle  of  the  defendant,  in 
passing  through  the  said  gateway,  to  or  from  the  said  j-ard,  houses,  &c.,  have'  at 
all  times,  during  his  occupation  and  possession  as  aforesaid,  necessarily  traversed  and 
passed  over,  aud  do  necessarily  traverse  and  pass  over,  a  large  portion  of  the  said 
street  so  paved  and  repaired  by  such  commissioners,  aud  the  pavement  thereof. 

_  Xo  part  of  the  said  yard  has  ever  been  paved,  repaired,  raised,  sunk,  or  altered  by  the 
said  commissioners,  nor  have  they  within  the  said  yard  at  any  time  exercised  any  of 
the  powers  confeired  upon  them  by  the  said  acts  or  either  of  them,  and  none  of  the 
said  houses  or  other  buildings  round  the  said  yard  ever  fronted  or  were  differently 
placed  with  respect  to  or  more  open  to  the  High-street  than  they  are  now. 

[The  case  then  stated  the  making  of  a  rate  on  the  22nd"  November,  1844,  of 
one  shilling  in  the  pound  of  the  yearly  rent  or  yearly  value  of  such  houses,  shops, 
warehouses,  cellars,  vaults,  or  other  tenements  respectively,  (so  far  as  the  same  can  be 
known),  except  only  such  houses,  &c.,  as  are  situate  on  the  south  side  of  the  said 
High-street,  &c.] 

The  other  occupiers  of  the  houses,  warehouses,  and  buildings  in  the  said  yard  as 
above  mentioned  were  and  are  also  rated  in  the  said  rate  in  respect  of  such  last- 
meutioned  houses,  &c. 

The  sum  of  101.  14s.,  being  the  sum  total  and  aggregate  of  the  several  sums  at  and 
in  which  the  defendant  is  rated  in  and  bj'  the  said  rate  as  aforesaid,  was,  and  the 
several  sums  of  which  the  said  sum  of  101.  14s.,  is  such  aggregate,  were  duly 
demanded  of  him  before  the  commencement  of  this  action,  but  he,  upon  such  demand, 
refused  and  continually  hitherto  hath  refused  to  pay  the  same,  and  each  of  such 
several  sums,  aud  every  part  thereof.  And  it  is  agreed,  that  all  steps,  matters,  and 
things  necessary  to  be  taken  and  [326]  done  by  the  commissioners,  the  plaintiff, 
and  all  other  parties,  to  entitle  the  plaintiff,  as  such  clerk,  to  maintain  this  action,  (if 
the  defendant  is  liable  to  be  rated  in  respect  of  the  premises  so  occupied  by  him  as 
aforesaid,  and  comprised  in  the  said  rate,  and  therein  rated  at  the  aggregate  sum  of 
101.  14s.  as  aforesaid,  or  any  pait  thereof),  were  by  them  and  him  taken  and  done 
previously  to  the  commencement  of  the  action. 

Copies  of  the  said  acts  and  of  the  pleadings  in  this  action  accompany  this  case  and 
are  to  be  deemed  and  taken  to  be  part  thereof  for  all  purposes. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  aforesaid  acts, 
or  either  of  them,  the  defendant  is  liable  to  be  rated  for  or  in  respect  of  the 
premises  occupied  by  him  as  aforesaid,  and  mentioned  in  the  said  rate,  or  any  part 
thereof,  and  in  respect  of  which  he  was  rated  or  assessed  in  the  said  rate  as  aforesaid. 
If  the  Court  should  be  of  opinion  that  the  defendant  is  not  liable  under  the  said 
acts,  or  either  of  them,  to  be  so  rated,  then  judgment  of  nolle  prosequi  is  to  be 
entered  ;  but  if  the  Court  should  be  of  a  contrary  opinion,  then  the  plea  of  the 
defendant  is  to  be  withdrawn,  and  judgment  is  to  be  entered  for  the  plaintiff  for 
the.  sum  of  101.  14s.,  or  for  such  other  and  less  sum  as  the  Court  should  fix  and 
direct,  in  the  event  of  the  Court  being  of  opinion  that  he  is  liable  to  be  rated  for 
and  in  respect  of  some  portion  only  of  such  premises. 

Sir  F.  Thesiger  (Manisty  with  him),  for  the  plaintiff.  It  is  conceded  that  the 
commissioners  have  no  power  to  enter  and  pave  this  yard,  but  they  may  neverthe- 
less assess  a  rate  in  respect  of  the  premises.  The  11  Geo.  3,  c.  15,  is  intituled 
"  An  Act  for  the  better  Paving  that  part  of  the  High-street,  in  the  Parish  of  Saint 
Mary  Matfellow,  otherwise  Whitechapel,  which  lies  in  the  County  of  Middlesex, 
and  for  removing  Obstructions  and  Annoyances  therein."  The  first  section,  after 
reciting  that  that  part  of  the  High-[327J-street  which  lies  in  the  county  of  Middlesex 
is  extremely  ill  paved,  &c.,  appoints  certain  persons  commissioners  for  accomplishing 
the  object  of  the  act,  namely,  the  paving  and  repair  of  that  part  of  the  High-street 
which  is  within  the  county  of  Middlesex.  But  though  the  commissioners  have  no 
power  to  pave  or  repair  any  portion  of  the  street  which  does  not  lie  within  the  county 
of  Middlesex,  they  may,  by  the  34th  section,  rate  every  inhabitant  "within  the  street." 
The  question  then  is,  what  is  the  meaning  of  the  teim  "within  the  street?"  It  can 
make  no  difference  that  a  house  is  built  back  from  the  main  line  of  buildings,  either 
with  vacant  ground  or  a  garden  in  front;  if  the  communication  be  direct  with  the 
street,  the  house  is  "  within  the  street."  [Rolfe,  B.  It  is  necessary  to  diverge  a  little 
from  the  strict  meaning  of  the  term.  Xo  person  lives  in  a  street,  but  in  a  house 
which  abuts  on  a  street.']     The  former  part  of  the  34th  section  uses  the  words  "  house, 
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shop,  warehouse,  cellar,  vault,  or  other  tenement ;"  the  latter  part  of  the  section 
mentions  in  addition  "  hereditaments  ;"  but  it  may  possibly  be  said  that  the  latter 
M'ord  must  be  construed  as  ejusdem  generis  with  the  former  words,  and  that  the  act 
does  not  apply  to  ground.  The  rate,  however,  is  made  under  both  acts,  and  the  24th 
section  of  the  57  Geo.  3,  c.  x.xix.,  empowers  the  commissioners  to  assess  a  rate  in 
respect  of  "  land  "  or  "  ground  "  situate  or  being  within  any  of  the  streets  or  places 
within  the  said  parochial  or  other  district.  The  30th  section  points  out  the  mode  in 
which  places  for  religious  worship  and  public  buildings  are  to  be  rated,  and  such 
buildings  usually  stand  back  from  the  ordinary  range  of  buildings  in  the  street. 
[Rolfe,  B.  Many  houses  in  London  are  built  in  that  way  ;  for  instance,  Devonshire 
House,  and  Burlington  House  :  but  there  can  be  no  question,  that  for  the  purpose  of 
rates  they  are  in  Piccadilly.]  If  this  yard  had  not  been  built  upon,  the  commissioners 
might  have  rated  it  under  the  24:th  section  of  the  57  Geo.  3,  c.  xxix.,  as  "land  or 
ground  situate  [328]  and  being  within  the  street;"  and  it  can  make  no  difference  in 
the  pruiciple  of  assessment  that  the  land  has  been  built  on.  The  words  "land  or 
ground  within  the  street,"  in  that  act,  mean  land  or  ground  which  communicates  with 
the  street.  [Kolfe,  B.  There  is  a  case  of  Newton  v.  L%mis  (1  My.  &  G.  391  ;  6  Sim.  54), 
where  a  testati'ix  devised  all  her  messuages  in  Denmark-court.  She  had  five  houses, 
situate  in  that  court,  and  another  which  fronted  towards  and  was  numbered  No.  383 
in  the  Strand,  and  formed  one  side  of  a  covered  passage  leading  to  the  place  where 
the  five  were  situate,  and  which  had  attached  to  it  an  out-building  abutting  on  ground 
in  Denmark-court.  The  Lord  Chancellor  (reversing  the  decision  of  the  Vice-Chancellor) 
decided  that  the  house  fronting  towards  the  Strand  passed  under  the  will  with  the 
other  five.]  The  reason  of  the  assessment  is,  that  the  property  derives  benefit  from 
the  paving.  The  case  of  Paul  v.  Jones  (1  Q.  B.  833)  is  I'elied  on  by  the  defendant; 
but  that  case  only  decided  that  Ely-place  was  a  private  place,  and  not  within  the 
jui-isdiction  of  certain  commissioners  for  the  purpose  of  paving,  under  a  local  act. 
[Pollock,  C.  B.  It  would  be  difficult  to  say  that  houses  in  Child's-plaee  are  houses  in 
Fleet-street.  The  case  of  Serjeant's  Inn  is  peculiai-,  because  there  there  is  a  carriage- 
way into  Fleet-street,  and  a  foot-way  into  the  Temple  ] 

Butt  (Hawkins  with  him),  for  the  defendant.  The  facts  of  the  case  shew  that  the 
houses  rated  are  not  connected  with  or  within  High-street.  On  one  side  they  are  in 
Commercial-street ;  another  part  abuts  on  Castle-street.  If  similar  acts  were  to  pass 
embracing  those  streets,  these  houses  would  be  liable  to  be  rated  under  them. 
[Alderson,  B.  In  the  case  of  Doe  d.  Humphreys  v.  Roberts  (5  B.  h  Aid.  407),  a  testator 
devised  all  his  messuage  or  dwelling-house,  with  the  ap-[329]-purtenances,  in  High- 
street,  in  the  town  of  H.,  and  all  and  every  his  buildings  and  hereditaments  in  the 
same  street.  He  had  only  one  house  in  High-street ;  but  behind  that  house  he  had 
two  cottages,  fronting  a  lane,  called  Bakehouse-lane.  There  was  no  thoroughfare 
thiough  that  lane,  the  only  entrance  into  it  being  from  the  High-street.  In  that  case 
it  was  held  that  the  two  cottages  passed  under  the  will,  and  Holroyd,  J.,  said,  "If 
there  had  been  an  opening  fiom  the  High-street  to  these  two  cottages  alone,  they 
would  clearly  be  in  the  street ;  and  I  can  see  no  difference  from  the  circumstance  of 
there  being  other  houses  in  the  court."]  If  the  sole  access  is  the  criterion,  then  the 
making  of  an  entrance  into  this  yard  from  Commercial-street,  in  lieu  of  the  present 
entrance,  would  take  the  yard  out  of  High-street.  The  occupiers  of  the  houses  within 
this  yard  derive  no  benefit  from  the  labours  of  the  commissioners.  All  their  powers 
are  confined  to  "the  street."  The  10th  section  of  the  11  Geo.  3,  c.  15,  enables  them 
to  direct  "the  said  street"  to  be  new  paved.  The  12th  section  empowers  them,  whilst 
a  new  pavement  is  being  made,  to  direct  in  what  places  "in  the  said  street"  carts  and 
wagons  loaded  with  hay  and  straw  shall  stand.  ]iy  the  30th  section  they  may  order 
houses  "within  the  said  street"  to  be  numbered;  and  by  the  31st  section  they  may 
remove  sign-boards  or  other  things  occasioning  any  obstruction  or  annoyance  "in  the 
said  street."  None  of  those  powers  can  be  exercised  within  this  yard.  [Pollock,  C.  B. 
Probably  you  cannot  give  to  the  word  "  within  "  any  meaning  which  is  commensurate 
with  its  use  on  all  occasions  in  this  act.]  This  yard  is  not  vacant  "  ground  "  within 
the  meaning  of  the  57  Geo.  3,  c.  xxix.  s.  24,  but  it  is  a  private  yard  behind  the  street. 
The  case  is  governed  by  Paul  v.  Jones  (1  Q.  B.  838),  where  it  was  held  that  Ely-place, 
which  had  but  one  entrance,  was  not  part  of  the  public  [330]  street.  The  object  of 
the  legislature  was  to  confer  certain  benefits  on  the  occupiers  of  houses  in  High-street, 
and  they  alone  ought  to  be  rated.     The  commissioners  do  not  pave  or  cleanse  this 
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yard,  and  therefore  the  occupiers  are  not  benefited  within  the  meaning  of  the  act. 
Since  the  commissioners  have  no  jurisdiction  over  this  yard  for  benefit,  they  can  have 
none  for  charge.  Those  acts  which  impose  a  burthen  must  be  construed  strictly.  In 
Davey  v.  IFarne  (U  M.  &  W.  199)  it  was  held,  that  a  surveyor  appointed  under  the 
57  Geo.  .3,  c.  xxi.x.,  had  no  right  under  the  75th  section  of  that  act  to  remove  a  ladder 
placed  against  a  house  for  the  purpose  of  whitewashing  it,  as  the  section  applied  only 
to  the  erection  of  hoards  or  scaffolds,  or  to  the  placing  of  posts,  bars,  rails,  or  boards, 
by  which  an  inclosure  is  made.  A  surveyor  could  not,  under  that  section,  license  any 
person  to  erect  a  hoard  in  this  yard. 

Sir  F.  Thesiger,  in  reply.  Benefit  or  no  benefit  is  not  a  fair  test  of  liability.  It 
is  evident,  however,  that  the  defendant  must  be  benefited  in  some  degree.  Paul  v. 
Jams  has  no  bearing  on  this  case.  There  the  question  was  not  as  to  the  liability  to 
a  rate,  but  whether  the  word  "place,"  in  the  5  &  6  Will.  4.  c.  xviii.,  meant  a  "public 
place."  The  Court  decided  that  Ely-place,  being  private,  was  not  a  "place"  which 
the  commissioners  could  pave  under  that  act.  They  might,  notwithstanding,  have 
power  to  assess  a  rate  on  that  "place."  Here  it  is  not  contended  that  the  com- 
missioners have  any  right  to  enter  the  yard  to  pave  it,  but  that  they  have  power  to 
rate  it  as  a  place  "  within  the  street."  Those  words  cannot  be  construed  according  to 
their  strict  literal  meaning  ;  it  must  therefore  be  ascertained,  from  the  facts  of  each 
particular  case,  whether,  according  to  the  obvious  intention  of  the  legislature,  the 
house  rated  is  "within  the  street."  The  case  of  Davei/  v.  [331]  JFarne  is  wholly 
inapplicable.  It  is  argued  that  the  defendant  might  be  subject  to  a  rate  for  two 
different  streets  ;  but  here  he  is  contending  against  a  liability  to  be  rated  at  all.  If, 
as  suggested,  the  defendant  were  to  make  an  opening  from  the  yard  into  Castle-street, 
or  Commercial-street,  he  would  suffer  no  inconvenience,  as  the  2Sth  section  of  the 
57  Geo.  3,  c,  xxix.,  provides  for  the  rating  of  property  in  different  districts. 

Pollock,  C.  B.  I  am  of  opinion  that  the  defendant  is  liable  to  this  rate.  The 
point  is  exceedingly  short,  but  not,  however,  as  clear.  The  case  turns  entirely  upon 
whether  the  property  in  question  is  "  within  the  High-street"  within  the  meaning  of 
these  acts  of  Parliament.  These  acts  might  have  been  more  clear  if  the  legi-slature 
had  used  the  words  "communicating  therewith,  or  abutting  thereon  ;  "  but  I  think  the 
meaning  is  ascertained  by  viewing  the  question  in  this  light : — was  it  the  intention  of 
the  framers  of  this  act,  that  a  peison  like  the  defendant  should  wholly  escape  this  rate? 
He  clearly  derives  some  benefit  from  the  act  of  Parliament  ;  as  one  of  the  public  in 
the  immediate  neighbourhood  he  shares  in  the  public  advantage.  It  could  never  have 
been  intended  to  institute  an  inquiry  as  to  the  amount  of  benefit  which  a  particular 
individual  might  derive  from  the  labours  of  the  commissioners;  if  it  appeared  in 
general  that  some  benefit  accrued  to  him,  the  object  of  the  legislature  was  to  throw 
upon  him  a  share  of  the  burthen.  The  quantam  of  benefit  can  have  nothing  to  do 
with  the  liability  to  the  rate  ;  for  one  person  may  occupy  his  premises  but  six  months  in 
the  year,  another  for  a  less  period.  It  is  certainly  difficult  to  give  to  the  word  "  within  " 
a  meaning  which  would  be  applicable  to  every  clause  in  which  that  word  occurs.  For 
instance,  the  commissioners  may  have  no  power  to  enter  this  yard,  and  cause  the 
houses  to  be  numbered  with  figures.  It  may  then  be  said  that  houses  "  within  the 
street "  may  be  numbered  ;  and  if  these  [332]  houses  cannot  be  numbered,  they  are 
not  "within  the  street"  for  that  purpose  ;  and  if  so,  not  for  the  purpose  of  being 
rated.  I  think,  however,  that  for  the  purpose  of  being  rated  these  premises  are 
"  within  the  street,"  for  it  is  a  property  which  has  a  frontage  on  the  street.  If  it  were 
a  large  establishment  like  an  hotel,  for  which  a  narrow  entrance  from  the  street  would 
be  sufficient,  it  would  be  clearly  liable  to  the  rate.  After  certain  doubt  as  to  one  con- 
struction or  the  other,  I  have  come  to  the  conclusion  that  the  act  of  Parliament 
intended  to  make  this  property  liable,  because  it  is  "  within  the  street "  in  a  fair  and 
reasonable  sense.  It  is  said  that  the  act  imposes  a  tax  on  the  subject,  and  therefore  if 
there  be  a  doubt  the  suljject  ought  not  to  be  called  upon  to  pay.  I  question,  however, 
whether  the  rule  which  is  applicable  to  a  public  general  tax  applies  to  a  rate  upon  an 
inhabitant  of  a  particular  district.  If  you  call  upon  the  subject  to  pay  a  tax,  you 
must  shew  a  clear  public  liability,  and  if  "there  is  any  doubt,  it  is  the  duty  of  this  Court 
not  to  impose  it.  I  am  not  sure  that  is  the  correct  rule  with  reference  to  a  case  like 
the  present,  where  the  legislature  intended  to  confer  certain  benefits  on  the  inhabitants 
of  a  particular  district,  and  by  reason  of  such  benefits  to  distribute  the  burthens  among 
them.     For  every  popular  purpose  these  premises  are  "  within  the  street."     A  yard  is 
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not  a  substantive  and  well-known  place,  like  Warwick-sqiiai'e.  If  this  were  one  tene- 
ment, with  a  frontage  to  the  street,  and  an  open  space  before  it,  it  would  be  clearly 
rateable  ;  it  is  not  the  loss  so  because  it  is  divided.  The  meaning  of  the  act  is,  that 
the  person  whose  premises  directly  communicate  with  the  street  shall  be  liable  to  pay. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  quite  clear  that  the  words  "  within 
the  street "  cannot  be  understood  in  their  strict  literal  sense,  because  no  house  is  strictly 
speaking  in  a  street,  but  abutting  upon  it.  I  think  that,  [333]  for  the  purpose  of  this 
rate,  a  house  is  to  be  considered  "  within  the  street "  when  it  fronts  on  the  street,  and 
its  sole  communication  is  with  the  street.  If  we  adopt  that  as  the  proper  interpreta- 
tion of  the  words  "within  the  street,"  there  can  be  no  question  in  the  case.  This 
property  must  be  ■'  within  the  street,"  because  it  has  a  frontage  on  the  street  ;  for 
we  must  assume  that  not  only  the  yard,  but  also  the  gateway,  is  the  property  either 
of  the  defendant  or  the  proprietors  of  the  houses.  If  this  yard  had  not  been  built 
on,  it  would  have  answered  the  description  of  property  having  a  frontage  on  the  street, 
and  would  have  been  liable  to  the  rate  as  "  land  "  or  "  ground."  It  cannot  be  exempt, 
because  the  owner  has  erected  different  houses  and  buildings  around  it.  If  we  test  it 
by  the  other  criterion  the  statute  applies,  because  it  is  a  property  having  its  sole 
communication  with  the  street.  The  rate  is  imposed  in  respect  of  some  benefit  derived 
from  the  pavement  of  the  street  and  the  removal  of  obstructions,  whereby  it  is  better 
adapted  to  receive  carts  and  carriages.  Then  it  is  clear,  the  rate  is  not  to  be  I'egulated 
by  the  quantam  of  benefit  derived.  Cases  may  be  put  in  which  there  might  be  extreme 
difficulty  in  saying  that  the  premises  are  "  within  the  street."  Warwick-square  is  one. 
Possibly  the  answer  is,  that  Warwick-square  is  a  place  so  well  known  to  the  public  at 
large,  that  if  the  legislature  gave  power  to  commissioners  to  rate  Warwick-street,  it  is 
reasonable  to  suppose  that  they  could  not  have  meant  to  include  Warwick-square, 
unless  they  mentioned  it.  My  judgment  in  the  present  case  is  founded  on  this, — that 
if  these  premises  had  been  in  one  occupation,  as  one  house,  or  one  yard,  they  would 
have  had  a  frontage  on  the  street,  ancl  so  have  been  "  within  the  street;"  or,  at  all 
events,  they  come  within  the  second  branch  of  the  definition,  as  premises  having  their 
sole  communication  with  the  street. 

[Alderson,  B.  I  am  of  the  same  opinion.  It  is  clear  [334]  that  no  house  is, 
strictly  speaking,  "within  the  street;"  we  must  therefore  consider  the  intention  of 
the  legislature  in  using  those  words.  The  intention  was  to  impose  a  rate  on  all  persons 
whose  access  to  their  houses  was  improved  by  the  paving  and  repairing  of  the  street. 
Therefoie  the  words  "  every  inhabitant  within  the  street  "  mean  every  person  whose 
sole  access  to  his  premises  is  from  the  street.  If  the  whole  of  these  premises  had  been 
one  house,  the  case  would  have  been  perfectly  clear.  Suppose  a  house  in  a  street 
built  upon  an  embankment,  with  an  entrance  by  a  tunnel  underneath,  could  any  one 
contend  that  the  house  was  not  in  the  street,  because  of  the  embankment  and  tunneH 
This  yard  communicates  by  a  tunnel  with  the  street ;  then  it  is  "  within  the  street." 
What  fell  from  Holroyd,  J.,  in  the  case  of  Doe  v.  Rohertx,  shews  the  principle  upon 
which  we  are  to  proceed  ;  namely,  that  where  the  sole  access  is  from  the  street,  the 
premises  are  within  the  street. 

RoLFE,  B.  I  am  of  the  same  opinion.  According  to  the  true  meaning  of  the  act, 
"  houses  within  the  street "  are  houses  to  which  there  is  no  access  except  from  the 
street.  I  do  not  say  that  is  so  in  every  case ;  but  if  a  house  is  only  accessible  by  a 
gateway  from  the  street,  it  is  prima  facie  "  within  the  street."  Nobody  can  doubt 
that  Burlington  House  is  in  the  street  called  Piccadilly,  and  that  if  buildings  were 
erected  on  both  sides  of  the  gateway,  it  would  still  be  in  Piccadilly.  The  same  may 
be  said  of  Northumberland  House,  in  the  Strand.  If  a  space  befoi'e  a  house  be 
covered  with  buildings,  the  house  remains  in  the  street,  whether  it  be  approached  by 
an  access  greater  or  smaller.  The  principle  will  apply  t\  multo  fortiori  when  the 
property  to  be  rated  is  not  merely  houses,  but  also  tenements  "  within  the  street." 
This  yard  is  clearly  a  tenement  within  the  street,  and  therefore  liable  to  the  rate. 

Judgment  for  the  plaintiff. 

[335]  Green  and  Others,  Assignees  of  Osborne,  a  Bankrupt,  v.  Laurie,  Knt, 
AND  Others.  Nov.  23,  1847. — A  notice  given  by  a  trader,  that  he  has  filed  a 
declaration  of  insolvency,  pursuant  to  5  &  6  Vict.  c.  122,  s.  22,  where  a  fiat  in 
bankruptcy  issues  within  two  months  from  the  filing  of  such  declaration,  is  a 
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sufficient  notice  to  depiive  the  execution  creditor  of  the  benefit  of  2  &  3  Vict, 
c.  29,  s.  1,  so  that  he  is  not  entitled  to  the  proceeds  of  goods  levied  after  the 
notice,  but  before  the  fiat  issued. 

[S.  C.  17L.  J.  Ex.  61;  11  Jur.  997.] 

This  was  an  interpleader  issue,  in  which  the  plaintiff's  affirmed  that  the  proceeds 
of  certain  goods,  seized  by  the  Sherifi:'  of  Middlesex  under  a  writ  of  fi.  fa.  at  the  suit 
of  the  defendants  against  one  W.  H.  Osborne,  and  sold  after  the  issuing  of  a  fiat 
against  Osborne,  were  not  liable  and  subject  to  be  paid  over  by  the  sheriff  to  the 
defendants.  The  defendants  affirmed  that  the  said  proceeds  of  the  said  goods  were 
liable  and  subject  to  be  paid  over  by  the  said  sheriff"  to  the  defendants. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Hilary  Term, 
it  appeared  that  the  plaintiffs  were  the  assignees  of  one  W.  H.  Osborne,  a  bankrupt, 
and  that  the  defendants  were  the  trustees  of  the  Union  Bank  of  London.  In  isii, 
the  bankrupt  opened  an  account  with  the  bank;  and  in  April  1846,  the  defendants 
having  commenced  an  action  against  Osborne  upon  a  bill  of  exchange  of  which  he 
was  the  drawer,  he  consented  to  a  judge's  order  that  judgment  should  be  signed  and 
execution  issued  on  the  1st  of  July,  unless  payment  should  be  made  before  that  day. 
On  the  first  of  July,  Osborne  signed  a  declaration  of  insolvency  properly  attested, 
and  a  petition  to  the  Lord  Chancellor  for  a  fiat  in  bankruptcy  ;  and  on  the  same  day 
the  declaration  of  insolvency  was  filed  in  the  office  of  the  secretary  of  bankrupts,  and 
a  docket  struck.  The  next  day  a  notice  in  writing  of  the  filing  of  the  declaration 
of  insolvency  was  served  on  the  manager  of  the  bank,  the  attorney,  and  the  sheriff. 
On  the  same  day,  after  the  notice  had  been  given,  judgment  was  signed,  and  execu- 
tion issued,  under  which  the  seizure  of  the  goods  in  question  was  made.  The  fiat 
issued  on  the  following  day.  It  was  there-[336]-upon  contended,  upon  the  authority 
of  Conway  Y.  Nail  (1  G.  B.  643),  that  the  defendants  were  entitled  to  the  verdict. 
The  Lord  Chief  Baron,  upon  the  authority  of  that  case,  directed  a  verdict  to  be 
entered  for  the  defendants,  but  reserved  leave  to  the  plaintiffs  to  move  to  enter  a 
verdict  for  them. 

Martin  having  obtained  a  rule  nisi  accordingly, 

Gurney  now  shewed  cause.  The  question  is,  whether  the  execution  creditors  had 
notice  of  a  prior  act  of  bankruptcy  committed  by  the  bankrupt,  at  the  time  the  execu- 
tion was  levied.  If  it  should  be  held  that  the  notice  which  they  had  was  a  good 
notice,  the  levy  is  invalid.  It  is,  however,  submitted  that  the  defendants  had  no 
notice  of  any  prior  act  of  bankruptcy.  The  statute  2  &  3  Vict.  c.  29,  s.  1,  enacts, 
that  "all  executions  and  attachments  against  the  lands  and  tenements  or  goods  and 
chattels  of  such  bankrupt,  bona  fide  executed,  or  levied  before  the  date  and  issuing 
of  the  fiat,  shall  be  deemed  to  be  valid,  notwithstanding  any  act  of  bankruptcy  by 
such  bankrupt  committed ; "  with  this  proviso,  "  provided  the  person  or  persons,  at 
whose  suit  or  on  whose  account  such  execution  or  attachment  shall  have  issued,  had 
not,  at  the  time  of  executing  or  levying  such  execution  or  attachment,  notice  of  any 
prior  act  of  bankruptcy  committed."  The  6  Geo.  4,  c.  16,  s.  6,  required  an  advertise- 
ment to  be  inserted  in  the  London  Gazette  of  the  declaration  of  insolvency  which  had 
been  filed,  in  order  to  constitute  an  act  of  bankruptcy.  By  the  .5  &  6  Vict.  c.  122, 
s.  22,  it  is  enacted,  that  "  if  any  trader  shall  file,  in  the  office  of  the  Lord  Chancellor's 
secretary  of  bankrupts,  a  declaration  in  writing,  (in  the  form  of  schedule  (D.)  hereunto 
annexed),  signed  by  such  trader,  and  attested  by  an  attorney  or  solicitor,  that  he  is 
unable  to  meet  his  engagements,  every  such  trader  shall  be  deemed  thereby  to  have 
committed  an  act  [337]  of  bankruptcy  at  the  time  of  filing  such  declaration,  provided 
a  fiat  in  bankruptcy  shall  issue  against  such  trader  within  two  months  from  the  filing 
of  such  declaration."  The  question  turns  upon  the  foregoing  section  : — and  the  defen- 
dants contend  that,  upon  the  true  construction  of  this  section,  there  is  no  complete 
act  of  bankruptcv  until  the  fiat  issues.  If  such  construction  be  correct,  the  defendants 
had  no  sufficient'notice  of  any  act  of  bankruptcy,  as  the  fiat  issued  subsequently  to 
the  notice,  and  they  were,  therefore,  entitled  to  the  benefit  of  the  stat.  2  &  3  Vict. 
c.  29.  If  no  fiat  had  issued,  there  would  not  have  been  an  act  of  bankruptcy.  _  The 
notice  should  be  such  as  the  execution  creditor  may  act  upon  at  the  time  it  is  given  ; 
he  should  not  be  left  in  a  state  of  uncertainty  and  doubt  till  the  fiat  has  issued.  In 
Hocking  v.  Acmman  (12  M.  &  W.  170)  it  was  held,  that  notice  of  a  docket  havnig 
been  struck  was  not  a  notice  of  a  prior  act  of  bankruptcy  within  the  meaning  of  the 
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2  &  3  Vict.  c.  29.  The  Court  there  held  that  the  words  of  the  act  should  be  strictly 
construed.  The  opinions  of  the  judges  in  the  case  of  Conway  v.  Nail  (1  C.  B.  613) 
may  be  referred  to  as  in  the  defendants'  favour;  it  is,  however,  remarkable  that  in 
that  case  the  stat.  .5  &  6  Vict.  c.  122  was  not  adverted  to,  although  it  was  in  operation 
at  the  time.  Tindal,  C.  J.,  with  reference  to  the  words  of  the  statute  2  &  3  Vict. 
e.  29,  says,  "The  meaning  of  these  words  appears  to  me  to  be,  that  the  party,  in 
order  to  defeat  an  execution,  shall  have  notice  of  a  prior  act  of  bankruptcy  complete 
in  itself  at  the  time  the  notice  is  given  to  him."  And  the  reasoning  of  Cresswell,  J., 
is  to  the  same  effect;  he  says,  "I  do  not  think  an  execution  creditor  can  be  called 
upon  to  speculate  as  to  whether  or  not  all  the  necessary  steps  will  be  taken  to  make 
the  declaration  of  insolvency  an  act  of  bankruptcy."  Erie,  J.,  also  says,  "  It  is 
important  that  the  creditor  should  have  such  information  as  will  [338]  enable  him 
to  determine  on  his  right  at  the  time."  The  notice  of  the  act  of  bankruptcy,  like  a 
notice  to  quit,  should  be  complete  and  perfect,  and  such  a  one  as  can  be  safely  acted 
upon  at  the  time  it  is  given  :  Doe  d.  Mann  v.  IFaliers  (10  B.  &  C.  626) ;  Doe  d.  Lyster 
V.  Gohhoin  (2  Q.  B.  143).  The  case  of  Follelt  v.  Hojjpee  (11  Jur.  974)  may  be  mentioned  ; 
it  was  decided  yesterday  in  the  Court  of  Common  Pleas,  and  certainly  is  in  the 
plaintiff's  favour. 

Martin,  (Ciompton  and  Bramwell  with  him),  contra.  The  case  of  Follelt  v.  Hoppee 
is  conclusive.     [He  was  then  stopped  by  the  Court.] 

Pollock,  C.  B.  This  rule  must  be  absolute.  At  the  trial  I  decided  in  favour 
of  the  defendants,  on  the  authority  of  Conway  v.  Nail  (1  C.  B.  643).  In  that  case, 
however,  the  statute  5  &  6  Vict.  c.  122,  s.  22,  was  not  referred  to.  It  appears  to 
me  that  the  case  is  plain,  without  reference  to  Follelt  v.  Hoppee. 

Parke,  B.  I  perfectly  agree.  It  is  clear  from  the  report  of  Conivay  v.  Nail,  that 
the  attention  of  the  Court  was  not  called  to  the  22nd  section  of  the  5  &  6  Vict.  c.  122. 
It  is  upon  that  section  that  the  question  turns.  That  section  is  as  plain  as  words 
can  make  it.  It  enacts,  that  if  the  ti'ader  shall  file  a  declaration  of  insolvency  in  a 
particular  manner,  "every  such  trader  shall  be  deemed  thereby  to  have  committed  an 
act  of  bankruptcy  at  the  time  of  filing  such  declaration,  provided  a  fiat  in  bankruptcy 
shall  issue  against  such  trader  within  two  months  from  the  filing  such  declaration." 
In  the  present  case  the  fiat  issued  within  two  months  from  the  tiling  of  the  declaration 
of  insolvency,  consequently  there  was  an  act  of  bankruptcy  at  [339]  the  time  of  the 
filing  of  such  declaration.  The  defendants  had  notice  of  the  act  of  bankruptcy  before 
the  levy,  and  are  therefore  deprived  of  the  benefit  of  2  &  3  Vict.  c.  29.  'The  rule 
must  therefore  be  absolute. 

Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 

Barber  v.  Grace.  Nov.  23,  1847. — The  specification  of  a  patent  for  "improve- 
ments in  the  process  of  finishing  hosiery,  and  other  goods  manufactured 
from  lamb's-wool,  &c.,"  stated  the  invention  to  consist  in  submitting  hosiery, 
and  other  similar  goods,  to  the  finishing  process  of  a  press  heated  by  steam,  &c., 
in  the  manner  hereinafter  mentioned.  A  description  was  then  given,  by  letters, 
of  a  drawing  which  represented  a  press,  which  consisted  of  a  box  heated  by 
steam,  up  to  which  another  box  similarly  heated  was  to  be  pressed  by  means  of 
hydraulic  pressure,  or  by  screws,  or  other  well  known  means.  After  describing 
the  method  of  pressing  the  goods  between  these  hot  boxes,  the  specification  con- 
cluded by  confining  the  inventor's  claim  to  the  process  as  above  described  : — Held, 
that  a  method  of  finishing  hosiery  goods,  by  passing  them  through  heated  rollers, 
was  not  included  in  this  patent,  and  therefore  was  no  infringement  of  it. 

[S.  C.  17  L.J.  Ex.  122.] 

Case  for  the  infringement  of  a  patent.  The  defendant  pleaded  not  guilty,  and 
several  other  pleas.  At  the  trial  before  Pollock,  C.  B.,  at  the  sittings  at  Guildhall 
after  Michaelmas  Term  last,  it  appeared  that  the  plaintiff  was  the  assignee  of  a  patent 
which  had  been  granted  to  one  W.  Bates.  The  title  of  the  patent  was  "  Improve- 
ments in  the  process  of  finishing  hosiery  and  other  goods  manufactured  from  lamb's- 
wool,  Angola,  and  worsted  yarns."  The  specification  thus  described  the  invention  : — 
"  I,  the  said  William  Bates,  do  hereby  declare  that  the  nature  of  my  said  invention, 
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and  the  iiianiier  in  which  the  same  is  to  be  performed,  are  fully  described  and  ascer- 
tained in  and  by  the  following  statement  thereof,  reference  being  had  to  the  drawings 
hereunto  annexed,  and  to  the  figures  and  letters  marked  thereon ;  that  is  to  say,  my 
invention  consists  in  submitting  hosiery  and  similar  goods  made  of  elastic  stocking 
fabric,  and  known  by  the  names  of  lamb's-wool,  worsted,  and  Angol.a,  to  the  finishing 
process  of  a  press  heated  by  steam,  hot  water,  or  other  fluid,  in  the  manner  hereinafter 
mcn-[340]-tioned,  whereby  the  surface  is  laid  smooth,  and  the  colour  brightened,  and 
they  have  a  far  supei-ior  finish  to  the  ironing  or  other  process  to  which  such  goods 
have  heretofore  been  submitted."  *  *  *(a) 

After  the  description  given  of  the  machine,  the  specification  proceeds  thus  : — "  Any 
number  of  steam  bo.xes  may  be  attached  as  may  be  found  convenient  to  be  worked  by 
the  same  process.  The  machine  may  l)e  worked  either  by  hydraulic  power,  or  by 
a  screw.  Having  thus  described  the  description  of  the  press  I  prefer  for  the  purpose 
of  my  invention,  I  would  remark,  that  it  will  be  evident,  that  in  place  of  the  pressure 
being  obtained  by  hydraulic  means,  the  hot  boxes  may  be  pressed  together  with  the 
goods  between  them,  by  a  screw  or  screws,  or  by  other  well-known  means  ;  and  in 
place  of  steam,  hot  water,  or  other  fluid,  may  be  caused  to  circulate  in  such  boxes ; 
and  it  will  be  desirable  further  to  remark,  that  I  use  steam  of  12  pounds  pressure  to 
the  square  inch.  I  will  now  proceed  to  describe  the  process  of  applying  the  hot  boxes 
to  the  purposes  of  my  invention  ;  and  I  will  explain  the  same  as  being  performed  on 
stockings  ;  the  only  difterence  in  applying  the  process  to  other  goods,  made  of  a  like 
description  of  fabric,  consists  of  the  shape  or  form  put  into  the  goods.  Supposing 
the  process  is  to  be  performed  on  lamb's-wool  or  on  worsted  stockings,  I  place  each 
(inside  out,  and  in  a  dry  state)  on  a  leg  or  shape  of  wood,  or  other  suitable  material, 
about  a  quarter  of  an  inch  think  ;  a  number  of  stockings  thus  prepared  I  place  between 
the  hot  boxes  in  a  single  layer ;  I  then  cause  the  boxes  to  press  the  same  between 
them  for  some  minutes — three  minutes  will  generally  be  found  sufficient.  If  An-[341]- 
gola  goods  are  to  be  submitted  to  the  hot-pressing  process,  they  are  to  be  put  on  to 
the  legs  or  shapes  in  a  damp  state  ;  in  other  respects  the  process  is  the  same  as  that 
above  described  for  lamb's-wool  and  worsted. 

"  Having  thus  described  the  natui'c  of  my  invention,  and  the  manner  of  performing 
the  same,  I  would  remark,  that  I  am  aware  that  clothes  made  of  wool,  but  woven  with 
warp  and  weft,  have  been  heretofore  pressed  by  boxes  or  surfaces  heated  by  steam  or 
water  ;  and  I  am  also  aware  that  stockings  and  other  goods,  made  of  a  similar  elastic  or 
looped  fabric,  have  been  placed  between  plates  of  iron,  heated  by  fires  or  ovens ;  I 
do  not,  therefore,  claim  the  finishing  of  such  goods  by  heat  generally,  but  what  I  do 
claim  is,  the  submitting  hosiery  and  similar  goods,  made  of  elastic  stocking  fabric, 
to  the  pressure  of  hot  boxes  or  surfaces  heated  by  steam,  water,  or  other  fluid,  as 
above  described." 

It  appeared  that  the  defendant's  method  of  finishing  hosiery  goods,  and  which  was 
the  alleged  infringement,  was  by  pressing  them  between  rollers  heated  by  steam 
introduced  into  them.  These  rollers  were  pressed  together  by  spiings  which  were 
regulated  by  screws,  in  order  to  obtain  the  required  degree  of  pressure. 

The  defendant's  counsel  contended  that  this  was  no  infringement  of  the  plamtiff"s 
patent,  as  rollers  were  not  within  it.  The  Lord  Chief  Baron  was  of  that  opinion,  and 
directed  the  jury  that  they  ought  to  find  a  verdict  for  the  defendant,  unless  they  were 
of  opinion  that  the  use  of  rollers  was  a  mere  colourable  evasion  of  the  patent,  and  his 
lordship  also  expressed  his  opinion  that  it  was  not.  The  jury  thereupon  found  a 
verdict  for  the  defendant.     The  plaintiff  had  a  verdict  upon  the  other  issues. 

Whitehurst  having  obtained  a  rule  calling  on  the  defendant  to  shew  cause  why 
there  should  not  be  a  new  trial, 

Thesiger  and  Webster  (with  whom  was  J.  H.  Russell)  shewed  cause.  The  only 
question  is,  whether,  upon  the  [342]  face  of  this  specification,  there  is  a  claim  for  a 
patent  for  pressure  by  rollers  heated  by  steam.  If  there  is,  the  defendant  has  been 
guilty  of  infringing  this  patent.     The  specification,  however,  clearly  does  not  include 

(a)  Here  follows  a  description  of  the  drawings,  which  represent  an  iron  steam-box, 
supported  upon  iron  columns.  Beneath  the  box  there  is  another  box,  upon  which  the 
goods  are  to  be  placed,  and  which  is  capable  of  being  pressed  against  the  upper  one 
by  means  of  an  hydraulic  press;  the  two  boxes  are  connected  with  a  steam  boiler  by 
pipes.     The  several  parts  of  the  machine  are  referred  to  by  letters. 
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the  case  of  rollers,  and  it  cannot  be  gathered  from  it  that  they  were  in  the  most 
remote  degree  contemphited  by  the  inventor.  In  the  commencement  of  this  instru- 
ment the  inventor  states,  that  the  invention  consists  in  submitting  ho-siery  goods  to 
the  finishing  process  of  a  press  heated  by  steam  or  other  hot  fluid,  "  in  the  manner 
hereinafter  mentioned  ;"  and  at  the  conclusion  he  says,  "as  above  described."  There 
is  a  complete  description  of  a  particular  kind  of  press  by  which  the  process  is  to  be 
carried  out.  It  will  be  contended  by  the  plaintifl,  that  the  term  "boxes"  includes 
rollers ;  in  short,  that  hollow  rollers  are  boxes,  and  consequently  the  use  of  them  is  an 
infringement.  But  the  meaning  of  the  term  must  be  taken  with  regard  to  the 
drawings  annexed  to  the  specification  :  Bloxain  v.  Elsee  (1  C.  &  P.  550,  per 
Abbott,  C.  J.),  Morgan  v.  Seaward  (I  Webstei's  Pat.  Ca.  173,  per  Alderson,  B.  ;  2  M. 
&  W.  544).  The  drawings  are  part  of  the  specification,  and  the  meaning  of  the  term 
"boxes"  is  narrowed  and  restricted  by  reference  to  the  drawings.  [Alderson,  B. 
It  seems  to  me  to  be  perfectly  clear  that  rollers  are  not  included  in  this  speciKcation  ; 
the  pressure  is  to  be  continuous,  and  to  be  exerted  upon  the  whole  of  the  article,  at 
one  and  the  same  time  ;  such  a  pressure  is  not  to  be  obtained  by  rollers,  which  press 
for  a  moment  only,  and  upon  a  single  point.]  The  inventor  states  that  three  minutes 
will  generally  be  found  sufficient  for  the  duration  of  the  pressure.  The  pressure 
should  be  continuous.  The  inventor  never  contemplated  rollers,  which  essentially 
differ  from  the  press  described,  and  their  use  was  not  adopted  for  the  purpose  of  a 
colourable  evasion  of  the  patent.  Parke,  B.,  in  delivering  the  judgment  of  this  Court 
in  Heath  v.  Umcin  (1.3  M.  &  W.  593),  saj's,  "Then  comes  the  ques-[343]-tion,  whether 
he  has  indirectly  infringed  the  patent,  by  imitating  and  using  the  same  process  sub- 
stantially, but  making  a  colourable  variation.  Now  there  is  no  doubt,  we  think,  if  a 
defendant  substitutes  for  a  part  of  the  plaintiff's  invention  some  well-known  equiva- 
lent, whether  chemical  or  mechanical,  he  would  probably  be  considered  as  only  making 
a  colourable  variation."  This  cannot  be  called  a  colourable  variation.  If  the  Court 
were  to  hold  the  use  of  rollers  to  be  an  infringement  of  the  patent,  it  must  be  on  the 
ground  that  the  plaintiff  claims  a  method,  a  pressure  by  heated  surfaces.  In  that  case, 
the  patent  would  not  be  good  ;  and  the  Court  should  not  adopt  such  a  construction 
of  the  patent  as  to  render  it  void,  if  such  a  construction  can  be  put  fairly  upon  it  as 
will  uphold  it:  ^''eiIs(m  v.  Har/onl  (8  M.  &  W.  806),  Skad  v.  JVilliams  (7  Man.  &  G. 
818  ;  8  Scott,  N.  K.,  470). 

Whitehurst,  Humfrey,  and  Miller,  in  support  of  the  rule.  This  patent  includes 
the  case  of  pressure  by  heated  rollers.  It  is  admitted  that  the  question  turns  entirely 
upon  the  true  consti'uction  of  the  specification.  It  is  not  material  to  consider  whether 
the  patent  be  good  or  not,  as  that  question  does  not  arise  upon  the  issue  raised  by 
the  plea  of  not  guilty.  It  may  be  that  the  claim  is  too  large ;  but  it  is  contended 
that  it  includes  pressure  by  any  heated  surface,  and  is  not  confined  to  boxes  alone. 
Under  the  old  mode  of  proceeding,  the  goods  were  finished  by  placing  them  between 
plates  of  iron  heated  by  fires  or  ovens;  the  term  "hot  boxes"  is  used  by  way  of 
distinguishing  the  two  modes  of  proceeding.  Supposing,  however,  that  boxes  are 
part  of  the  claim,  hollow  rollers  come  within  its  meaning,  as  they,  in  point  of  fact,  are 
boxes.  The  inventor  does  not  tie  himself  down  to  any  particular  form  of  box,  and 
the  use  of  a  box  which  is  circular  is  an  infringement.  The  words  "  in  the  manner 
hereinafter  mentioned,"  refer  to  the  process  carried  on  by  any  form  of  press,  and  the 
patent  would  [344]  be  good  if  these  words  were  omitted.  The  pressure  by  rollers 
may  be  continued  during  any  length  of  time,  .and  the  duration  of  the  pressure  may  be 
regulated  by  the  speed  of  the  rollers.  The  pressure  by  the  press  may  be  but  for  a 
moment,  and  there  is  no  definite  time  fixed  for  the  continuance  of  the  pressure.  Now, 
if  the  pressure  were  but  for  a  moment,  that  would  be  no  argument  that  there  had  not 
been  an  infringement.  This  patent  produces  a  new  result,  which  has  been  obtained 
by  the  defendant  by  using  similar  means.  They  referred  to  De  Rome  v.  Fairie 
(1  Webst.  Pat.  Ca.  152  ;  l'  C.  M.  &  R.  476),  Hall  v.  Boot  (7  Web.st.  Pat.  Ca.  100), 
Crane  v.  Price  (4  Man.  &  G.  581  ;  5  Scott,  N.  K.,  338). 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  It  appears 
to  me  that  the  real  question  before  us  depends  upon  the  construction  of  the  specification. 
The  question  is,  whether  it  includes  the  case  of  pressure  by  rollers. 

The  specification  must  be  judged  of  entirely  by  itself.  A  fact,  therefore,  to  which 
I  am  about  to  advert  should  not  govern  the  decision  of  the  Court.  It  is  difficult  not 
to  peiceive  that  the  patentee  himself  did  not  intend  to  include  the  case  of  rollers,  as 
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they  are  not  mentioned  in  the  specification,  and  were  certainly  not  used  liy  him  until 
two  or  three  j-eans  after  the  patent  was  actually  in  n.se.  That  fact  should  not  in  the 
least  degree  govern  the  case ;  on  the  other  hand,  had  rollers  been  used  immediately 
after  the  patent  had  been  granted,  the  construction  we  put  upon  the  specification 
ought  not  to  be  affected  by  that  fact.  This  is  obviously  a  discovery  based  upon  a 
discovery.  Rollers  were  adopted  two  or  three  years  after  boxes  had  been  made  the 
subject  of  a  patent.  Were  the  Court  to  hold  that  rollers  are  included  in  this  patent, 
the  eft'ect  of  it  would  be,  that  if  the  party  could  have  kept  his  process  a  secret  in 
point  [345]  of  fact,  and  have  given  the  public  nothing  but  what  they  could  gather 
from  the  specification,  he  might  have  had  the  exclusive  use  of  rollers  under  the 
protection  of  the  law  for  fourteen  years,  and  at  the  end  of  that  period  the  public 
would  be  wholly  ignorant  that  rollers  were  capable  of  being  used,  and  had  been  used, 
for  snch  a  process,  or  that  they  were  the  object  of  a  patent.  The  question  is  simply 
whether,  upon  consideration  of  the  specification,  it  follows  as  a  conclusion  that  rollers 
are  included,  either  in  words,  or  that  they  were  contemplated  by  the  inventor. 

The  specification,  I  observe,  follows  the  mode  which  is  commonly  adopted  in 
drawing  these  instruments,  which  is  to  state,  in  some  general  language,  what  is  the 
object  of  the  invention,  and  to  point  attention  to  the  subject  matter  in  such  a  manner 
as  to  give  as  little  information  as  possible.  The  invention  consists  in  submitting 
hosiery  to  the  finishing  process  of  a  press,  and  the  specification  proceeds  to  describe 
the  machine  and  the  method  of  applying  hot  boxes,  which  are  to  press  the  articles 
subjected  to  them  for  some  minutes — three  minutes  is  stated  to  be  about  the  time 
required  for  the  continuance  of  the  pressure.  The  specification  concludes  thus  : — "  I 
am  aware  that  cloths  made  of  wool,  but  woven  with  the  warp  and  weft,  have  been 
heretofoie  pressed  by  boxes  or  surfaces  heated  by  steam  or  water."  The  learned 
counsel  for  the  plaintiff"  contended  that  the  expression  "boxes  or  surfaces"  means 
boxes  or  any  surfaces  That  is  a  construction  the  correctness  of  which  I  very  much 
doubt.  It  appears  to  me  that  the  terms  "  boxes  or  surfaces  "  are  meant  to  shew  that 
the  inventor  is  aware  that  the  surface,  and  not  the  box,  is  the  operative  part,  and  he 
consequently  says,  "  I  do  not  therefore  claim  the  finishing  of  such  goods  by  heat 
generally  ;  but  what  I  do  claim  is,  the  submitting  ho.siery,  and  similar  goods  made  of 
elastic  stocking  fabric,  to  the  pressure  of  hot  boxes  or  surfaces  heated  by  steam,  water, 
or  other  fluid,  as  above  described."  Upon  looking  at  the  description  given  of  the 
[346]  machine,  rollers  are  not  in  the  most  remote  degree  suggested  as  capable  of 
being  used.  Tbe  figure  represents  an  hydraulic  press,  by  which  two  boxes  heated  by 
steam  or  hot  water  are  made  to  meet,  and  between  them  the  goods  are  to  be  placed. 
The  pressure,  as  was  observed  by  my  brother  .Alderson  during  the  argument,  is  to 
be  continuous  and  not  momentarj',  as  it  is  in  the  case  of  rollers.  It  was  contended 
by  the  plaintiff's  counsel  that  the  term  boxes  includes  rollers.  A  roller  is  a  box  in 
one  sense  of  the  word,  no  doubt,  but  not,  I  think,  in  the  sense  used  here.  I  am  of 
opinion  that  rollers  are  not  included  in  the  specification.  The  jury  found  that  the 
use  of  rollers  was  not  a  colourable  evasion,  and  with  that  verdict  I  am  not  dissatisfied. 

Under  these  circumstances,  I  am  of  opinion  that  the  construction  put  upon  this 
patent  was  correct,  and  that  the  jury  came  to  a  right  conclusion,  and  that  there  is 
no  foundation  for  a  new  trial ;  the  rule  therefore  must  be  discharged. 

Parke,  B.  I  entirely  agree  with  my  Lord  Chief  Baron.  If  the  question  before 
us  now  were,  whether  this  patent  would  be  good  if  the  construction  which  the  leained 
counsel  for  the  plaintiff  puts  upon  the  specification  were  to  be  adopted,  I  should  wish 
to  take  some  little  time  to  consider  it.  I  do  not,  however,  feel  bound  to  give  any 
opinion  on  that  question  at  present.  It  is  contended  by  the  plaintiff's  counsel,  that, 
according  to  the  true  meaning  of  the  specification,  the  inventor  claims  every  method 
of  applying  heated  surfaces  by  means  of  steam,  or  hot  water,  or  hot  liquid,  to  knit 
fabrics,  that  had  been  previously  applied  to  woven  fabrics.  It  may  be  a  question 
whether  the  patent  would  be  good  for  that,  but  upon  that  question  I  abstain  from 
giving  any  opinion.  According  to  the  true  construction  of  this  patent  (which  is  a 
matter  entirely  for  the  Court),  I  think  that,  reading  the  specification  fairly,  it  is  a 
claim  for  a  particular  machine  which  is  therein  described,  and  not  for  a  process  which 
is  to  apply  to  every  species  of  surface.  The  [347]  specification  begins  by  stating  that 
the  "invention  consists  in  submitting  hosiery  and  other  goods,  made  of  elastic 
stocking  fabric,  and  known  by  the  names  of  lamb's-wool,  worsted,  and  Angola,  to  the 
finishing  process  of  a  press;"  that  is,  it  is  a  machine  which  presses  the  article,  and 
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"  that  such  press  is  to  be  heated  by  steam,  hot  water,  or  other  fluid,  in  the  manner 
hereinafter  mentioned."  The  machine  is  particubirly  described.  The  specification 
then  states  the  effect  produced  by  this  process  upon  the  articles  to  be,  that  "the 
surface  is  laid  smooth,  and  the  colour  brightened,  and  a  far  superior  finish  is  given 
than  by  any  other  process  could  be  given  to  goods  of  the  same  description."  The 
nature  of  the  machine  is  very  particularly  described,  the  goods  being  pressed  between 
two  boxes  heated  with  steam,  the  lower  one  of  which  is  forced  upwards  by  means  of 
an  hydraulic  press,  or  any  other  well-known  means.  The  inventor  then  says,  "  this  is 
the  description  of  press  I  prefer  for  the  purpose  of  my  invention."  He  states  that  he 
does  not  confine  himself  to  any  particular  method,  and  he  remarks,  that,  instead  of 
the  pressure  being  obtained  bv  an  hydraulic  press,  it  may  be  obtained  by  any  other 
mode  in  which  surfaces  are  pressed  together  with  the  goods  between  them  After 
disclaiming  any  intention  to  claim  by  his  patent  or  discovery  any  mode  that  had  been 
previously  applied  to  stocking  fabrics,  or  the  mode  in  which  heat  was  applied  to 
woven  fabrics,  he  says,  "  what  I  do  claim  is  the  submitting  hosiery  and  similar  goods, 
made  of  elastic  stocking  fabric,  to  the  pressure  of  hot  boxes  or  surfaces  heated  by 
steam,  water,  or  other  fluid,  as  above  described."  By  that  allegation  the  claim  is 
clearly  confined  to  the  operation  of  the  same  machine  of  which  a  particular  description 
had  been  previously  given.  It  seems  to  me,  therefore,  that  the  claim  is  for  that 
particular  machine.  It  would  no  doubt  be  a  piracy  of  that  machine  to  alter  the  shape 
of  the  boxes  in  such  a  manner  as  still  to  produce  precisely  the  same  effect ;  as  for 
example,  suppose,  instead  of  a  square  box  like  the  [348]  one  which  is  given  in  the 
drawing  annexed  to  the  specification,  one  were  constructed  of  a  cylindrical  shape 
pressing  upon  the  other  box — or  a  box  in  the  shape  of  a  hemisphere  pressing  upon 
another  hemisphere ;  these  would  be  infringements,  because  they  would  fall  precisely 
within  the  principle  of  the  invention,  and  would  be  substantially  the  same.  It  how- 
ever seems  to  me,  that  the  word  surfaces  is  used  for  the  purpose  of  shewing  that  the 
claim  of  the  inventor  is  not  merely  to  a  box  of  that  particular  shape,  but  to  any  other 
similar  machine  by  which  heated  sui'faces  could  be  pressed  on  goods,  so  as  to  compre- 
hend a  surface  belonging  to  any  vessel  of  any  shape  that  might  be  preferred.  But  it 
is  clearly  the  principle  of  the  patent,  that  the  pressure  of  every  part  of  the  pressing 
substance  upon  the  substance  to  be  pi'cssed  is  to  be  simultaneous,  and  for  a  continuous 
period  Now  the  machine  which  the  defendant  has  used  is  one  perfectly  different  in 
principle,  for  it  is  constructed  with  rollers,  which  do  not  press  simultaneously  upon 
all  parts  of  the  goods  which  pass  between  them,  but  merely  touch  the  goods  on  a 
single  point.  It  therefore  appears  to  me  that  this  case  is  not  within  the  meaning  of 
the  specification,  and  that  the  jury  were  perfectly  correct  in  finding  that  it  was  not 
substantially  a  colourable  imitation.  It  seems  to  me,  and  I  own  I  feel  not  the  least 
doubt  about  it,  that  this  specification  does  not  claim  a  general  mode  of  applying  hot 
surfaces  to  knitted  fabrics,  bat  that  it  is  merely  for  the  particular  machine  described 
in  the  specification,  and  that  that  particular  machine  has  not  been  pirated  by  the 
defendant. 

Alderson,  B.  I  am  of  the  same  opinion.  The  invention  is  twice  described  in  the 
specification;  at  the  commencement  it  is  alleged,  "that  the  invention  consists  in 
submitting  hosiery  and  similar  goods,  made  of  elastic  stocking  fabric,  and  known  by 
the  names  of  lamb's-wool,  worsted,  and  Angola,  to  the  finishing  process  of  a  press 
heated  by  steam,  [349]  hot  water,  or  other  fluid,  in  the  manner  hereinafter  men- 
tioned;"  at  the  end  of  the  specification  the  inventor  claims  "  the  submitting  hosiery 
and  similar  goods,  made  of  elastic  stocking  fabric,  to  the  pressure  of  hot  boxes  or 
surfaces,  heated  by  steam,  water,  or  other  fluid,  as  above  described."  Therefore,  both 
at  the  beginning  and  at  the  end  of  the  specification,  the  claim  is  for  a  particular  mode 
in  which  hosiery  is  to  be  submitted  to  pressure  by  means  of  a  press — and  the  mode 
in  which  that  is  to  be  done  is  also  described.  A  particular  description  of  the  press  is 
given.  I  do  not  mean  to  say  that  the  party  is  bound  by  the  exact  description  of  the 
press.  Any  thing  which  would  be  a  mere  colourable  evasion  of  that  machine  would 
be  an  infringement  of  the  patent  with  respect  to  the  press. 

The  next  description  in  the  specification  is  of  the  mode  in  which  articles  to  be 
pressed  are  submitted  to  this  press.  The  mode  is  as  follows  :  the  hosiery  article  is 
put  upon  a  shape  of  wood  ;  a  number  of  them  thus  prepared  ai'e  placed  between  the 
boxes  in  a  single  layer ;  the  boxes,  being  properly  heated,  are  squeezed  or  pressed 
together  by  means  of  hydraulic  presses,  or  of  a  screw,  or  by  any  other  well-known 
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mechanical  contrivance.  These  boxes,  therefore,  press  equally  at  one  and  the  same 
time  every  particle  of  the  article  which  is  between  them.  It  is  clear  from  the  descrip- 
tion of  the  machine,  that  this  pressure  can  be  made  to  continue  momentarily,  or  for 
a  long  or  short  time  at  pleasure.  Such  being  the  nature  of  the  invention,  the  question 
is,  whether  the  jury  might  not  very  reasonably  find,  that  to  place  hosiery  goods 
between  two  rollers  which  pressed  them  was  no  infringement  of  this  patent.  The 
rollers  do  not  press  on  the  whole  of  the  article  to  be  pressed  at  one  and  the  same  time, 
but  on  each  portion  of  the  article  successively,  and  for  not  more  than  a  momentary 
time.  Ihe  conditions  of  the  invention  are,  therefore,  not  complied  with,  which 
require  the  whole  article  to  be  pressed  at  one  and  the  same  time,  and  for  a  long  or 
short  period  as  may  be  found  necessary.  It  [350]  therefore  seems  to  me,  that  the 
jury  were  well  warranted  in  saying,  that  a  machine  which  so  materially  diti'ered  from 
that  for  which  the  patent  was  taken  out  is  no  infringement  of  the  patent.  Had  they 
come  to  any  other  conclusion,  I  think  they  would  have  been  wrong. 

EoLFE,  B.  I  am  of  the  same  opinion.  The  specification  begins  thus  : — "  I  hereby 
declare  that  the  nature  of  my  said  invention,  and  manner  in  which  the  same  is  to  be 
performed,  are  fully  described  and  ascertained  in  and  by  the  following  statement 
thereof,  reference  being  had  to  the  drawings  hereunto  annexed,  and  to  the  figures  and 
letters  marked  thereon,  that  is  to  say."  And  the  speciKcation  contains  a  geneial 
description  of  the  drawing,  which  represents  a  particular  kind  of  press.  The  contest 
now  is,  that  the  invention,  and  the  manner  in  which  the  process  is  to  be  carried  on, 
although  they  may  be  ascertained  by  reference  to  the  drawings,  may  also  be  ascertained 
by  matter  wholly  irrespective  of  the  drawings,  and  by  some  other  machine  which  is 
not  in  the  least  degree  connected  with,  or  similar  to,  the  one  therein  described.  The 
specification  states  that  the  invention  consists  in  submitting  hosiery,  &c.,  to  the  finish- 
ing process  of  a  press  heated  by -steam.  It  appears  veiy  doubtful  to  me  whether,  in 
common  popular  parlance,  two  rolling  cylinders  would  be  termed  a  press ;  they 
certainly  could  not,  as  having  any  reference  to  the  description  contained  in  these 
drawings.  After  describing  the  drawings,  the  inventor  says  : — "  Having  thus  described 
the  press  I  prefer  ; "  and  then  he  proceeds  to  state  that  there  may  be  a  variation  from 
it.  It  would,  doubtless,  be  an  infringement,  if  a  press  were  used  by  a  person, 
although  the  exact  form  of  that  here  described  were  not  retained.  Many  varieties 
of  press  might  be  suggested  which  would  be  an  infringement.  In  order  to  constitute 
an  infringement  the  machine  should  be  a  press  within  the  meaning  of  that  word, 
namely,  such  a  press  as  is  described  in  the  drawings.  I  fully  concur  in  the  view 
[351]  taken  by  my  brother  Alderson,  that  it  is  obvious  from  the  whole  scope  of  the 
specification,  that  the  press  for  which  the  invention  is  claimed  is  a  press  which  might 
press  for  three  minutes  continuously.  The  machine  which  the  defendant  has  used  can 
only  exert  a  momentary  pressure.  It  appears  to  me  that  it  does  not  fall  within  the 
terms  of  the  specification,  taking  the  terms  of  the  claim  into  account,  which  are  for 
a  means  of  pressure  particularly  described.  I  therefore  can  feel  no  doubt  that  the 
invention  which  is  claimed  has  not  been  infringed  by  these  rollers,  as  they  have  no 
resemblance  whatever  to  the  instrument  described  in  the  specification. 

Rule  discharged. 

Thompson  v.  Langridge.  Nov.  25,  1847.— A  plaintiff  may  enter  up  judgment  on 
a  cognovit  given  before  appearance,  and  upon  which  no  step  has  been  taken  for 
more  than  a  year,  without  first  giving  a  term's  notice,  or  obtaining  leave  of  the 
Court  or  a  judge. 

[S.  C.  5  D.  &  L.  213 ;  17  L.  J.  E.x.  4.] 

On  the  29th  of  April,  1840,  the  plaintifi'  issued  the  writ  of  summons  in  this  cause, 
which  was  served  on  the  defendant  on  the  6th  of  May  in  the  same  year.  On  the  9th 
of  May  in  that  year  the  defendant,  before  appearance,  gave  a  cognovit  in  the  usual 
form.  No  further  step  was  taken  until  the  10th  of  May,  1847,  on  which  day  the 
plaintiff  wrote  a  letter  to  the  defendant,  stating  that  he  should  proceed  ou  the  cognovit. 
On  the  following  day  the  plaintiff  entered  an  appearance  and  signed  judgment,  and 
on  the  1.5th  of  Mav  issued  a  ca.  sa.,  upon  which  the  defendant  was  afterwards  arrested. 
On  the  19th  of  May  a  summons  was  taken  out  to  set  aside  the  proceedings  and 
discharge  the  defendant  out  of  custody,  and  Piatt,  B.,  before  whom  it  was  heard,  made 
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an  Older  accordingly.     In  last  Trinity  Term  the  present  rule  was  obtained,  calling  on 
the  defendant  to  shew  cause  why  the  order  of  Piatt,  B.,  should  not  be  re.scinded. 

[352]  AVilles  shewed  cause  (Nov.  3).  In  order  to  support  this  rule,  the  other  side 
must  contend  that  the  plaintitV  could,  on  the  11th  of  May,  1817,  enter  an  appearance, 
sign  judgment,  and  issue  execution  on  a  cognovit  given  on  the  9th  of  May,  1840.  If 
judgment  had  been  entered  up  in  May,  1840,  the  plaintiflf  could  not  have  proceeded 
to  execution  unless  he  had  first  issued  a  scire  facias ;  for  after  the  lapse  of  a  year  and 
a  day,  the  law  presumes  either  that  the  judgment  is  satisfied  or  released.  By  the 
rule  of  Hil.  Term,  2  Will.  4,  r.  35  (Gen.  Rules,  p.  G8),  "a  plaintiff  shall  be  deemed  out 
of  court  unless  he  declare  within  one  year  after  process  is  returnable."  That  rule  was 
made  under  the  provisions  of  the  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  11,  which  empowered 
the  judges  to  make  rules  of  practice,  and  which  declares  that  "  rules  and  orders  so 
made  shall  be  observed  in  all  the  courts.''  Therefore,  at  the  time  when  the  appearance 
was  entered  the  cause  was  out  of  court.  [Parke,  B.  Suppose  there  had  been  judg- 
ment by  default  on  the  11th  of  May,  1840,  and  then  a  cognovit  given?]  In  that  case 
a  term's  notice  would  have  been  necessary.  [Parke,  B.  Not  so,  after  a  cognovit.] 
In  Archbold's  Practice  (p.  132,  8th  ed.),  it  is  said  that  the  rule  as  to  a  term's  notice 
applies  to  proceedings  after  interlocutory  judgment,  as  notices  of  inquiry,  &c.  In 
this  case  the  cognovit  was  given  before  appear'ance,  and  it  was  a  confession  of  the 
particular  action  which,  after  the  7th  of  Maj',  1841,  was  out  of  court  The  case  of 
liichunlson  v.  Dahj  (4  M.  &  VV.  384),  which  was  cited  on  moving  for  this  rule,  is  not 
applicable.  Ther'e  the  defendant  gave  a  cognovit  mor'e  than  four  months  after  the 
issuing  of  a  writ  of  capias  against  him,  and  the  question  was,  whether  or  no  the 
cognovit  was  inoperative,  as  the  writ  of  capias  had  expired  :  but  the  Court  held,  that 
the  plaiirtiff  might  enter  an  appearance  and  proceed  to  execution,  on  the  ground  that 
if  the  de-[353]-fendant  chose  voluntarily  to  come  into  court  and  give  a  cognovit,  he 
might  do  so.  That  case  is  no  authority  to  shew  that  an  appearance  may  be  entered 
after  a  cause  is  out  of  court.  An  opiirion  formerly  pr'evailed  that  a  cognovit  could 
not  be  given  until  after  declar-ation,  but  JVehh  v.  Aspinall  (7  Taunt.  701)  decided  that 
it  might  be  given  befor'e.  [Parke,  B.  A  cognovit  after  declaration  is  analogous  to 
a  verdict.]  A  cognovit  before  declar'ation  is  only  a  confession  of  the  tr-uth  of  a 
declaration  to  be  afterwards  filed,  and  that  must  be  done  within  the  time. 

The  rule  as  to  entering  up  judgment  on  a  warrant  of  attorney  is  applicable  to 
cognovits.  By  Reg.  Gen.,  H.  T.,  2  Will.  4,  r.  73,  "  leave  to  enter  up  judgment  on  a 
warrant  of  attorney  above  one  and  under  ten  years  old,  must  be  obtained  by  a  motion 
in  term,  or  by  order  of  a  judge  in  vacation."  In  JVehb  v.  Aspinall  it  was  held,  that 
the  rule  of  Hil.  T.,  14  &  15  Car.  2,  relating  to  the  execution  of  warr-ants  of  attorrrey, 
extended  to  cognovits,  although  not  mentioned  in  the  rule.  This  cognovit  did  not 
entitle  the  plaintiff  to  sign  judgment  in  any  subsequent  term.  Ruherts  v.  Spurr 
(3  Dowl.  P.  C.  551)  shews  that  an  appearance  must  be  entered,  otherwise  the  judg- 
ment is  a  nullity. 

Br-amwell  (the  Attorney-Gener-al  with  him)  in  support  of  the  rule.  It  is  conceded 
that  if  a  declaration  had  been  delivered,  judgment  might  have  been  entered  up  after 
the  lapse  of  a  year  and  day.  A  cognovit  presupposes  a  declar-ation,  for  it  necessarily 
implies  the  existence  of  something  capable  of  being  confessed.  [Alderson,  B.  Is  not 
the  real  effect  of  a  cognovit  to  constitute  the  plaintiff  attorney  for  the  defendant  for 
the  purpose  of  pr-oceeding  with  the  action  %  If  so,  the  defendant,  by  his  attorney, 
comes  into  court,  and  confesses  that  the  action  is  in  court.]  The  pr-actice  in  the  Court 
of  Queen's  Bench  is  in  accordance  with  that  pursued  [354]  in  the  present  case.  The 
Reg.  Gen.,  Hil.  T.,  2  Will.  4,  r.  35,  was  intended  to  apply  only  to  cases  wher'e  a 
declaratiorr  is  to  be  actually  delivered  in  the  ordinary  progi-ess  of  a  suit.  The  woi'ds 
"  unless  he  declar'e  "  mean  urrless  he  deliver-s  a  declaratiorr  wherr  bound  so  to  do  by 
the  practice  of  the  Court.  That  cannot  apply  to  a  case  like  the  present,  in  which  the 
plaintiff'  is  rrot  bound  to  declar-e  at  all.  Moreover-,  it  is  but  a  rule  of  pr-actice,  which 
the  parties  by  their  conduct,  or  the  Court,  may  dispense  with.  In  Morton  v.  Grey 
(9  B.  &  C.  544)  no  question  was  raised  as  to  the  power  of  the  Court  to  enable  a  plairrtiff 
to  declare  after  the  lapse  of  a  year  and  a  day.  [Parke,  B.  The  question  is,  whether 
the  rule  as  to  warr-ants  of  attoi-rrey  extends  to  cogrrovits  given  before  declaration.] 
The  72nd  rule  of  Hil.  T.,  2  Will.  4,  mentions  both  warrants  of  attorney  and  cognovits, 
and  tr-eats  them  as  distinct  instruments.  The  73rd  rule  omits  all  mention  of  cognovits, 
and  accordirrg  to  the  ordinary  rules  of  construction,  applies  to  warrants  of  attorney 
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ouly.  The  reason  may  be  found  in  the  different  nature  of  those  instruments,  the  one 
presupposing  an  action  commenced,  the  other  being  a  mere  authority  to  enter  up 
judgment.  The  rule  as  to  a  term's  notice  applies  only  where  some  step  is  about  to  be 
taken  bj-  the  plaintiff,  which  would  require  something  to  be  done  by  the  defendant, 
for  which  he  must  prepare  himself.  It  is  a  rule  applicable  to  hostile  proceedings  only, 
not  to  proceedings  taken  under  an  authority  given  by  the  defendant. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  delivered  the  judgment  of  the  Court.  In  this  case,  which 
was  argued  on  the  second  day  of  terra,  we  are  of  opinion  that  the  rule  ought  to  be 
made  absolute.  The  questions  turns  upon  this,  whether,  where  a  cognovit  is  given 
before  there  is  an  appearance,  upon  [355]  which  nothing  has  been  done  for  more  than 
a  year,  it  is  open  to  the  plaintiff'  to  act  upon  the  cognovit  without  a  term's  notice,  and 
without  any  application  to  the  Court  or  a  judge  on  the  part  of  the  plaintiff",  for  leave 
to  enforce  the  cognovit.  Now  a  cognovit  may  certainly  be  given  before  appearance ; 
and  it  contains  an  implied  authority  to  enter  an  appearance.  It  admits  a  cause  of 
action  stated  upon  the  record  in  the  form  of  a  declaration,  and  though  there  be  not 
one,  it  is  an  admission  on  the  part  of  the  defendant,  which  operates  as  if  there  was 
one.  There  is,  therefore,  an  authority  to  enter  an  appearance.  If  there  had  been  an 
appearance,  and  a  declaration,  and  then  a  cognovit,  it  seems  to  be  clear  that  no  term's 
notice  would  be  necessary,  and  that  a  party  would  not  be  prevented  by  any  lapse  of 
time  from  entering  up  judgment  on  the  cognovit.  It  appears  to  us  that  the  absence 
of  a  declaration  in  this  case  cannot  be  successfully  relied  upon,  because  the  defendant 
admits,  in  fact,  that  there  is  a  declaration  ;  that  there  is  a  cause  of  action  on  the  record  ; 
and  that  is  an  implied  authority  to  the  other  side  to  enter  an  appearance  and  proceed 
to  judgment,  exactly  as  if  there  was  a  declaration.  Neither  the  rule  of  court  2  Will.  4, 
r.  35,  nor  any  statute,  nor  any  analogy  arising  out  of  the  case  cited,  of  IFehb  v. 
Aspinall,  seems  to  us  to  apply.  We  think,  therefore,  the  order  was  not  a  correct  one, 
and  the  rule  for  setting  aside  the  order  must  be  absolute. 

Rule  absolute. 


[356]  I)UKE,  Knt.,  and  Others  v.  Forbes.  Nov.  12,  1S47. — A  declaration 
stated,  that  before  the  making  of  the  promise  of  the  defendant,  to  wit,  on^  the 
20th  of  August,  1845,  the  plaintifls  had  agreed  together  with  divers,  to  wit,  200 
other  persons,  to  endeavour  to  form  and  establish  a  joint-stock  company  for 
making  a  railwaj',  and  to  obtain  an  act  of  Parliament  for  that  purpose  ;  the 
capital  to  be  divided  into  shares  of  £20  each,  and  a  deposit  of  21.  2s.  per  share 
to  be  paid  by  such  persons  as  should  apply  for  and  to  whom  the  shares  should  be 
allotted  by  a  committee  of  management :  that  the  defendant  applied  to  the 
plaintiffs  then  being  the  committee  of  management,  and  requested  them  to  allot 
him  fifty  shares,  and  then  undertook  to  accept  the  same  or  a  less  number ;  and 
thereupon,  to  wit,  on  the  25th  of  November,  1845,  the  plaintiffs  at  the  request 
of  the  defendant  allotted  him  thirty-five  shares  in  the  said  company,  upon  certain 
terms  then  agreed  upon  between  them,  that  is  to  say,  that  a  deposit  of  21.  2s.  on 
each  share  so  allotted  should  be  paid  on  or  before  the  9th  of  December,  1845,  to 
the  account  of  the  company,  to  certain  bankers  then  agreed  upon  ;  and  thereupon, 
in  consideration  of  the  premises  and  that  the  plaintiffs  at  the  request  of  the 
defendant  had  promised  the  defendant  to  perform  the  said  terms  on  their  part, 
the  defendant  promised  the  plaintiffs  to  perform  the  said  terms  on  his  part. 
Averment  of  plaintifl"s  readiness  and  willingness  to  perform  the  terms ;  and 
breach,  the  non-payment  by  the  defendant  of  the  deposit.— Held,  that  the  declara- 
tion was  good  on  general  demurrer,  although  it  did  not  allege  that  the  company 
was  provisionally  registered  under  the  7  &  8  Vict.  c.  110,  or  that  it  was  formed 
before  that  act  came  into  operation  ;  for  illegality  will  not  be  presumed  :  if  it  in 
fact  exists,  it  should  be  made  the  subject  of  a  plea.  Also,  that  the  declaration 
disclosed  a  contract  upon  which  the  plaintiffs  alone  might  sue,  without  jomnig 
the  other  members  of  the  company.— Held,  also,  on  special  demurrer,  that  the 
declaration  was  not  bad  for  not  alleging  that  the  company  was  continumg  when 
the  shares  were  allotted  to  the  defendant ;  nor  for  not  shewing  with  sulhcieut 
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certainty  that  the  defendant  accepted  the  shares  allotted  ;   nor  for  not  stating 
what  the  terms  were  which  the  plaintiffs  undertook  to  fulfil. 

[S.  C.  5  D.  &  L.  198 ;  17  L.  J.  Ex.  37.] 

Assumpsit.  The  declaration  stated,  "  that  heretofore  and  before  the  making  of 
the  piomise  by  the  defendant  hereinafter  mentioned,  to  wit,  on  the  20th  day  of 
August,  A.D.  184.5,  the  plaintifl's  had  agreed  together  with  divers,  to  wit,  200  other 
persons,  to  endeavour  to  form  and  establish  a  certain  joint-stock  company  or  partner- 
ship undertaking,  for  the  making,  constructing,  and  working  a  certain  railway,  to  be 
called  the  Dorking,  Brighton,  and  Arundel  Atmospheric  Eailway,"  and  endeavour  to 
obtain  an  act  of  Parliament  foi'  that  purpose,  the  said  railway  not  being  capable  of 
being  constructed  without  the  authority  of  Pailiament,  and  the  capital  of  which  said 
proposed  company  or  partnership  undeitaking  was  to  consist  of  a  certain  sum  of  money, 
to  wit,  £1,000,000  sterling,  to  be  divided  into  50,000  shares  of  £20  each,  and  upou 
which  a  deposit  of  21.  2s.  for  each  and  every  share  was  to  be  paid  by  such  persons 
respectively  as  should  apply  for  and  to  whom  the  said  shares  should  be  allotted  by  a 
committee  of  management  of  the  said  proposed  company  :  that  before  and  at  the  time 
of  the  defendant's  application  for  shares,  and  the  making  of  his  said  promise  as  here- 
inafter mentioned,  the  plaintifl's  foimed  and  [357]  were  the  committee  of  management 
of  the  said  proposed  company  :  that  before  the  making  of  the  promise  by  the  defen- 
dant as  hereinafter  mentioned,  to  wit,  on  the  8th  day  of  October,  A.D.  1845,  the  defendant 
applied  to  the  plaintifl's,  then  forming  and  being  such  committee  of  management  as 
aforesaid,  and  requested  them  to  allot  to  him  the  defendant  ttfty  of  the  said  shares  in 
the  said  proposed  company,  and  then  undertook  to  accept  the  same  or  any  less  number 
that  might  be  allotted  to  him,  and  thereupon  heretofore,  to  wit,  on  the  25th  day  of 
November,  A.D.  1845,  the  plaintiffs,  at  the  request  of  the  defendant,  allotted  to  him 
thirty-five  of  the  said  shares  in  the  said  company,  upon  certain  terms  then  agreed 
upon  by  and  between  the  plaintiffs  and  the  defendant,  that  is  to  say,  that  a  deposit  of 
21.  2s.  upon  each  and  every  of  the  said  shares  so  allotted  to  him  as  aforesaid,  making 
in  whole  a  large  sum  of  money,  to  wit,  the  sura  of  731.  10s.,  should  be  paid  by  him 
the  defendant  on  or  before  the  Qth  day  of  December,  A.D.  1845,  to  the  account  of  the 
said  company,  to  one  of  certain  bankers  then  appointed  and  agreed  upon  in  that 
behalf,  to  wit,  the  London  and  County  Joint-Stock  Bank,  Lombard-street,  and  Brighton, 
at  their  several  county  branches,  and  Messrs.  Hall,  West,  and  Borrer,  Union  Bank, 
Brighton ;  of  all  which  premises  the  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  had  notice ;  and  thereupon,  in  consideration  of  the  premises,  and 
that  the  plaintifl's,  at  the  request  of  the  defendant,  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  promised  the  defendant  to  perform  and  fulfil  the  said  terms  on  their 
part,  the  defendant  then  promised  the  plaintiffs  to  perform  and  fulfil  the  said  terms  on 
his  the  defendant's  part ;  and  although  the  plaintifl's  were  always  ready  and  willing 
to  perform  and  fulfil  the  said  terms  in  all  things  on  their  part,  and  although  the  said 
9th  day  of  December  elapsed  after  the  said  promise  of  the  defendant  and  before  the 
commencement  of  this  suit,  of  all  which  premises  the  defendant  hath  always  had 
notice  ;  yet  the  defendant,  disregarding  his  said  promise,  [358]  did  not  nor  would, 
before  the  said  9th  day  of  December,  pay,  nor  hath  he  since  paid  to  any  or  either  of 
the  said  bankers,  or  at  any  of  their  banks  either  in  London  or  elsewhere,  or  to  any 
other  person  to  the  account  of  the  said  company,  the  .said  deposit  of  21.  2s.  per  share, 
but  hath  wholly  neglected  so  to  do,  by  means  of  which  said  premises  the  plaintiffs 
have  been  and  are  greatly  injured  and  damnified,  &c. 

Special  demurier,  on  numerous  giounds ;  but  those  marked  as  the  points  for 
argument  were,  first,  that  the  declaration  is  bad  both  in  form  and  substance,  and  shews 
no  sufficient  cause  of  action  :  secondly,  that  the  matters  therein  stated  are  not  sufficient 
from  which  to  imply  the  promise  alleged  :  thirdly,  that  the  only  consideration  stated 
for  the  promise  declared  on,  is  the  allotment  to  the  defendant  of  shares  in  a  company 
which  the  plaintifl's  and  others,  once  upon  a  time,  before  the  making  of  the  promise, 
had  agreed  with  each  other  to  endeavour  to  form,  but  which  said  agreement,  and  the 
formation  of  the  said  company,  and  all  endeavours  to  form  the  same  may  (consistently 
with  the  said  declaration)  have  been  given  up  and  abandoned  long  before  the  said 
allotment  or  promise,  and  that  such  consideration  is  insufficient  to  sustain  the  said 
promise  :  fourthly,  that  the  declaration  is  wanting  in  certaintv,  in  not  stating  whether 
the  formation  of  the  company  commenced  before  or  after  the  coming  into  operation 
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of  the  statute  7  &  8  Vict.  c.  110:  fifthly,  that  if  the  formation  of  the  company 
commenced  before  the  coming  into  operation  of  the  7  &  8  Vict.  c.  110,  all  the  several 
parties  to  the  agreement  for  its  formation,  and  not  the  plaintifls  alone,  ought  to  have 
sued  in  this  action,  and  if  the  formation  commenced  after  the  said  act  came  into  opera- 
tion, then  the  declaration  ought  to  have  shewn  that  the  plaintiffs  were,  according 
to  the  act,  entitled  to  allot  shares  and  receive  deposits,  and  that  the  deposits  sued  for 
are  such  as  the  act  authorises  :  sixthly,  that  the  declaration  ought  to  have  shewn  with 
certainty  that  the  defendant  accepted  the  allotment :  seventhly,  that  the  declaration 
ought  to  have  stated  with  [359]  certainty  the  terms  which  the  plaintiffs  are  alleged 
to  have  promised  to  fulfil,  and  been  ready  and  willing  to  fulfil.      Joinder  in  demurrer. 

Butt  (Maynard  with  him)  argued  in  support  of  the  demurrer,  in  Trinity  Term 
(June  7).  First,  the  declaration  is  bad,  for  want  of  an  averment  that  the  company 
was  provisionally  registered  under  the  7  &  8  Vict.  e.  110.  The  23rd  section  of  that 
act  enables  any  joint-stock  company,  on  its  provisional  registration  being  certified  in 
the  manner  prescribed,  to  do  certain  acts ;  and  amongst  others  to  allot  shares.  The 
24th  section  prohibits  under  a  penalty  the  promoters  of  a  joint-stock  company  from 
issuing  any  note,  scrip,  or  letter  of  allotment,  before  a  certificate  of  provisional  regis- 
tration has  been  obtained.  It  ought,  therefore,  to  have  been  shewn  on  the  face  of 
the  declaration  that  the  plaintifls  were  entitled  to  allot  shares,  and  sue  for  the 
deposits.  [Pollock,  G.  B.  If  the  company  are  not  in  a  situation  to  sue,  that  is  a 
matter  of  defence,  which  should  be  pleaded.]  The  plaintiff's  are  bound  to  shew  that 
the  reciuisites  of  the  statute  have  been  complied  with  :  unless  they  do  so  the  pro- 
ceedings appear  to  be  illegal.  [Pollock,  C.  B.  Then  the  defendant  ought  to  have 
pleaded  the  illegality.]  The  registration  of  the  company  is  a  condition  precedent  to 
the  plaintift"s  right  to  sue,  and  ought  therefore  to  have  been  averred  by  them. 
Secondly,  the  declaration  does  not  shew  any  circumstances  fiom  which  the  promise 
alleged  can  be  implied  by  law.  The  contract  is  stated  to  have  been  made  with  the 
plaintiffs,  but  the  facts  disclosed  shew  that  the  contract  (if  any)  was  not  made  with 
the  plaintiffs  alone,  but  with  them  and  other  persons  associated  together  in  the  joint 
undertaking.  The  case  of  IFoolmer  v.  Toby  (10  Q.  B.  691)  is  in  point.  There 
the  defendant  was  sued  as  an  allottee  of  shares  by  the  managing  committee  of  a 
railway  company,  and  the  Court  of  Queen's  Bench  [360]  made  absolute  a  rule  for  a 
nonsuit,  on  the  ground  that  the  contract  had  been  made  by  the  defendant  with  the 
provisional  committee.  Here  it  is  not  alleged  that  the  depoisits  were  to  be  paid  to 
the  plaintiffs,  but  that  they  were  to  be  paid  into  certain  banks  to  the  account  of  the 
company.  The  implied  promise  is,  therefore,  to  pay  the  company,  and  not  the 
plaintiffs  alone.  Thirdly,  the  consideration  for  the  defendant's  promise  is  stated  to 
be  an  allotment  of  shares  in  a  proposed  railway  company ;  but  is  consistent  with 
every  allegation  in  the  declaration,  that  the  project  for  establishing  the  company  was 
aljandoned  before  the  allotment  took  place.  Fourthly,  the  declaration  does  not  con- 
tain any  averment  that  the  defendant  accepted  the  allotment  of  shares.  Fifthly,  the 
declaration  is  defective,  inasmuch  as  it  alleges  the  implied  promise  of  the  defendant 
to  be  "  in  consideration  of  the  premises,  and  that  the  plaintiflPs  at  the  recpiest  of  the 
defendant  promised  the  defendant  to  fulfil  the  said  terms  on  their  part ; "  but  it  is 
not  stated  with  certainty  what  the  terms  are  which  the  plaintiffs  promised  to  fulfil. 

J.  Brown  (Martin  with  him)  in  support  of  the  declaration  (Nov.  12).  There  are 
two  answers  to  the  first  objection:  first,  the  provisions  of  the  7  &  8  Vict.  c.  110, 
apply  only  to  companies  formed  after  the  1st  of  November,  1844.  That  is  evident 
from  the  first  and  second  sections  of  the  act.  All  the  dates  in  this  declaration  are 
laid  under  a  videlicet;  consequently,  for  aught  that  appears,  the  company  may  have 
Ijeen  formed  prior  to  the  1st  of  November,  1844.  Secondly,  illegality  is  not  to  be 
presumed;  if  it  exists  in  fact,  it  ought  to  be  pleaded.  In  Daintree  v.  Hutchinson 
(10  M.  &  \V.  85),  which  was  an  action  on  a  coursing  match,  it  was  held,  that  the 
objection  that  the  match  was  illegal  under  the  16  Car.  2,  c.  7,  s.  2,  could  not  be 
taken  unless  pleaded  specially,  even  though  the  objection  appeared  on  the  plaintiffs 
pleadings  or  case.  [Pollock,  C.  B  The  [361]  Apothecaries'  Act  (55  C4eo.  3,  c.  194) 
prohibits  any  person  from  practising  as  an  apothecary,  or  recoveiing  any  charges, 
unless  he  has  obtained  a  certificate  of  examination,  or  has  been  in  practice  prior  to 
the  5th  of  August,  1815.  But  a  party  suing  without  a  certificate  is  not  obliged  to 
aver  that  he  was  in  practice  before  the  5th  of  August,  1815.]  Although  no  person 
can  act  as  a  broker  in  the  city  of  London  unless  he  has  obtained  a  license  for  that 
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purpose,  yet  a  broker  who  sue.s  for  commission  need  not  in  his  declaration  allege 
such  license:  Cope  v.  Rowlands  (2  M.  &  W.  149).  So  in  an  action  upon  a  contract 
to  perform  at  a  theatre,  it  need  not  be  averred  that  the  theatre  was  licensed  :  Astleij 
V.  IVddmi  (2  Bos.  &  P.  346).  The  36  Geo.  3,  c.  86,  ss.  1,  3,  requires  that  casks  in 
which  butter  is  sold  shall  be  of  a  particular  description  and  marked  in  a  certain 
manner ;  but  a  person  suing  for  the  price  of  butter  sold  is  not  obliged  to  shew  that 
he  had  complied  with  all  the  requisites  of  that  statute.  The  true  principle  is  stated 
in  Bac.  Abr.,  tit.  "  Statute,"  {\i.)  3,  where  it  is  said,  "  If  a  statute  made  cei-tain  circum- 
stances necessary  to  the  validity  of  an  act  which  was  valid  at  the  common  law  without 
such  circumstances,  this  does  not  alter  the  manner  of  pleading  which  was  used  before 
the  making  of  the  statute.  A  tenant  for  years  cannot,  since  the  29  Car.  2,  s.  ■", 
assign  over  his  term  without  doing  it  in  writing;  but  as  he  might  have  done  this  by 
parol  at  the  common  law,  an  assignment  may  be  pleaded  without  alleging  it  to  have 
been  in  writing  ;  and  it  may  be  given  in  evidence  that  it  was  in  writing."  Also  in 
Stephen  on  Pleading  (p.  411,  5th  ed.),  it  is  said,  "Where  a  thing  is  originally  made 
by  act  of  Parliament,  and  required  to  be  in  writing,  it  must  be  pleaded  with  all  the 
cir'cumstances  required  liy  the  act ;  as  in  the  case  of  a  will  of  lands  it  must  be  alleged 
to  have  been  made  in  wi'iting ;  but  where  an  act  makes  writing  necessary  to  a  matter 
where  it  was  not  so  at  the  common  law,  as  where  [362]  a  lease  for  a  longer  term 
than  three  years  is  required  to  be  in  writing  by  the  Statute  of  Frauds,'  it  is  not 
necessary  to  plead  the  thing  to  be  in  writing,  though  it  must  be  proved  to  be  so  in 
evidence."  At  common  law  there  was  nothing  illegal  in  a  contract  of  this  description 
(see  Garrard  Y.  Hardey,  5  Man.  &  G.  471).  [He  was  then  stopped  by  the  Court  on 
that  point.] 

With  respect  to  the  second  objection,  "  the  declaration  alleges  that  the  plaintiffs, 
at  the  request  of  the  defendant,  allotted  to  him  thirty-five  shares  in  the  company 
upon  certain  terms  then  agreed  upon  by  and  between  the  plaintiffs  and  the  defendant." 
If,  therefore,  as  contended  by  the  other  side,  the  promise  alleged  is  only  one  implied 
by  law,  it  is,  nevertheless,  a  promise  resulting  from  an  express  agreement  with  the 
plaintiffs  alone,  iroohner  v.  Toby  is  distinguishable,  because  that  was  a  question  of 
evidence,  and  not  on  a  point  of  pleading.  The  case  of  Jones  v.  Eohinson  (post)  is  an 
authority  to  shew,  that  although  the  consideration  for  a  contract  moves  from  several, 
one  of  them  may  declare  on  the  contract,  and  allege  a  promise  to  himself. 
[Pollock,  C.  B.     That  was  the  case  of  an  express  promise,  not  one  implied  by  law.] 

As  to  the  objections  in  point  of  form,  it  is  said,  first,  that  the  only  consideration 
for  the  promise  was  an  allotment  of  shares  in  a  company  which  cei'tain  persons  had 
agreed  together  to  endeavour  to  form  ;  and  that  it  is  consistent  with  every  allegation 
in  the  declaration  that  the  proposed  undertaking  was  abandoned  before  the  shares 
were  allotted  to  the  defendant.  But  the  Court  will  not  presume  that  to  be  the  case. 
It  is  a  rule  well  established,  and  recognised  in  the  recent  case  of  Price  v.  Price  (16  M.  & 
W.  233),  "that  things  are  presumed  to  continue  in  the  same  state  until  the  contrary 
appears."  There  is  no  weight  in  the  second  formal  objection,  that  it  does  not  appear 
with  certainty  that  the  defendant  accepted  [363]  the  allotment  of  shares,  because  the 
declaration  expressly  avers  that  the  allotment  was  made  at  the  defendant's  request. 
The  last  objection  is,  that,  inasmuch  as  the  declaration  alleges  the  terms  of  the 
implied  promise  to  be  "  in  consideration  of  the  premises,  and  that  the  plaintiffs,  at 
the  request  of  the  defendant,  promised  the  defendant  to  perform  and  fulfil  the  said 
terras  on  their  part,"  it  ought  to  have  stated  what  the  terms  were.  But  the  true 
consideration  is  "  the  premises,"  and  the  reference  to  terms  to  be  performed  by  the 
plaintift's  may  be  rejected  as  surplusage — utile  per  inutile  non  vitiatur.  The  rule  is 
thus  stated  in  Chitty  on  Pleading  (vol.  1,  p.  301,  7th  ed.) :  "  When  part  of  an  entire 
consideration,  or  one  of  several  considerations  stated  in  a  declaration,  is  merely 
frivolous  and  void,  without  being  illegal,  and  the  residue  is  good,  and  extends  to  the 
whole  of  the  promise,  the  void  part  will  not  vitiate  the  declaration,  but  may  be 
rejected  as  surplusage,  and  the  promise  will  be  referred  to  and  supported  by  that  part 
of  the  consideration  which  is  legally  sufficient." 

Maynaid,  in  I'eply.  Fiist,  as  to  the  point  of  illegality.  It  is  conceded  that  where 
the  declaration  is  general,  and  the  consideration  for  the  promise  may,  under  one  state 
of  facts,  be  legal,  but  under  another  state  of  facts  illegal,  in  such  case  the  illegality 
must  be  pleaded.  Thus,  where  the  plaintiff'  declares  for  goods  sold  and  delivered, 
and  the  defence  is  that  the  goods  are  articles  prohibited  to  be  sold  by  statute,  as  fire- 
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works  (9  it  10  Will.  .3,  c.  7,  s.  1),  or  spirits  in  small  quantities  (24  Geo.  2,  c  40,  .s.  2), 
such  defence  must  be  pleaded.  But  where  a  contract  is  declared  on,  which  can  only 
lie  legal  under  one  state  of  facts,  the  declaration  must  aver  all  circumstances  necessary 
to  shew  its  legality.  Daintree  v.  Hutchinson  (10  M.  &  W.  ^5)  cannot  be  supported  to 
its  full  extent ;  for  if  the  illegality  appears  on  the  face  of  the  declaration,  it  is  not 
necessary  to  plead  it,  [364]  all  that  is  required  being  that  the  illegality  should  appear 
on  some  part  of  the  record.  In  the  case  of  an  insurance  on  a  ship,  where,  under  the 
1  9  Geo.  2,  e.  37,  it  is  necessary  to  the  legality  of  the  contract  that  the  insurer  should 
have  an  interest  in  the  subject-matter,  it  is  usual  to  aver  such  interest.  In  Cousins  v. 
Mantz  (3  Taunt.  513)  it  was  held,  that  a  policy  in  the  common  form  was  a  policy  on 
interest,  and  that  the  declaration  must  aver  in  whom  the  interest  vested.  Cmufunl 
V,  Hunter  (8  T.  R.  13)  is  also  in  point.  Contracts  for  the  sale  of  stock  not  in  posses- 
sion are  illegal  under  the  Stock  Jobbing  Act,  7  Geo.  2,  c.  8 ;  and  accordingly  all  the 
jiiecedents  contain  an  averment  of  possession  in  the  party  selling.  The  true  principle 
is  stated  in  Com.  Dig.,  tit.  "Pleader,"  (c.  76),  where  it  is  said,  "The  plaintiff'  in  his 
declaration  ought  to  aver  every  fact,  without  being  informed  of  which  the  Court 
cannot  judge  whether  the  plaintifi' has  cause  of  action."  .  .  .  "  So,  in  all  cases  where 
aiiv  circumstances  are  required  by  the  purview  of  an  act  to  make  it  good,  they  ought 
til  be  averred;  as  where  the  statute,  1  R.  3,  1,  makes  a  feoffment  &c.  by  cestui  que 
use  of  full  age,  sane,  and  at  large  ifcc.  good,  he  who  pleads  a  feoffment  by  cestui  que 
use  ought  to  aver  that  he  was  sane,  of  full  age,  and  at  large  " 

Then  as  to  the  right  of  the  plaintiffs  to  sue.  The  consideration  moves  from  the 
whole  body  of  persons  associated  together  in  the  common  undertaking,  and  the  action 
is  improperly  brought  by  the  plaintiffs  alone  ;  in  truth,  Woolmer  v.  Tohy  governs  this 
case.  [Pollock,  C.  B.  That  case  turned  entirely  upon  the  evidence,  and  the  question 
there  decided  does  not  arise  here.]  The  ground  of  that  decision  applies,  for  the  same 
iiets  are  set  out  on  the  record  which  there  appeared  from  the  evidence.  [Pollock,  C.  B. 
Here  it  is  averred  that  the  contract  was  made  with  the  plaintiffs,  who  were  the  com- 
mittee of  management.  Alderson,  B.  In  IFooImer  v.  Tobi/  the  Court  came  to  the 
cijnclusion  [365]  that  the  promise  was  not  in  fact  made  to  the  plaintiffs ;  if  this  case 
lie  similar  to  that,  and  the  defendant  chose  to  deny  the  promise,  he  would  succeed.] 
The  promise  points  to  the  entire  body  from  whom  the  consideration  moves.  It  is 
e\  ident  that  the  interest  in  the  contract  vests  in  them,  for  the  deposits  are  to  be  paid 
to  their  account.  Hoiven  v.  Morris  (2  Taunt.  374)  is  an  authority  in  support  of  the 
jiosition  contended  for. 

With  respect  to  the  formal  objections :  the  declaration  ought  to  aver  every  fact 
necessary  to  constitute  a  liability  in  the  defendant  to  pay  some  deposit.  But  it  only 
shews  an  allotment  of  shares  in  a  company  which  a  certain  number  of  persons  at  some 
previous  time  had  agreed  to  form.  There  is  no  averment  that  the  company  is  con- 
tinuing ;  indeed,  it  is  consistent  with  every  allegation,  that  at  the  time  the  shares 
were  allotted,  the  company  no  longer  subsisted,  or  it  may  be  that  a  change  in  the 
members  of  the  company  took  place  between  the  time  of  the  application  for  shares 
and  the  time  of  their  allotment ;  or  that  the  company  was  not  formed  until  long  after 
the  shares  were  allotted.  Lastly,  the  consideration  for  the  promise  is  insufficiently 
stated  ;  although  it  appears  that  some  terms  were  to  be  performed  on  the  part  of  the 
plaintifl's,  it  does  not  appear  what  those  terms  were.  The  rules  of  pleading  require 
the  whole  consideration  for  the  contract  to  be  set  out:  Beech  v.  JFhile  (12  A.  &  E. 
668).  In  Tif/is  v.  Cutter  (3  Stark.  N.  P.  139),  which  was  recognised  in  M'Neill  v. 
Eeid  (9  Bing.  70),  Lord  Tenterden  ruled  that  an  action  cannot  be  maintained  for  the 
breach  of  an  agreement  to  become  a  partner,  without  proof  of  the  specific  terms  of 
the  intended  partnership.  [Pollock,  C.  B.  That  case  only  decides,  that,  if  you  bring 
an  action  on  an  agreement,  you  must  shew  what  the  terms  are.  So  here,  if  the 
defendant  had  pleaded  non  assumpsit,  the  plaintiffs  must  have  [366]  shewn  the  terms 
of  the  contract.]  If  the  consideration  is  "the  premises"  alleged,  they  are  insufficient 
to  raise  the  promise,  whether  express  or  implied  :  Roicmia  v.  Thomas  (3  Q.  B.  234).^ 

Pollock,  C.  B.  I  am  of  opinion  that  our  judgment  ought  to  be  for  the  plaintiffs. 
Two  objections  are  made  to  this  declaration  in  matters  of  substance,  ancl  there  are 
also  some  objections  in  point  of  form.  The  objections  of  substance  are,  first,  that  it 
does  not  appear  that  this  company  has  been  registered  as  required  by  law.  It  is  said, 
and  no  doubt  truly,  that,  by  the  7  &  8  Vict.  c.  110,  a  company  of  this  nature  now 
foi-med  cannot  allot  shares  until  it  is  provisionally  registered  ;  but  the  answer  to  that 
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objection  is,  that  the  statute  applies  only  to  companies  formed  after  the  1  st  of  November, 
1844;  and  so  fai'  as  anything  appears,  this  company  may  have  been  formed  before  that 
time.  This  objection,  if  it  really  existed,  should  have  been  made  by  plea ;  viz.  that 
the  company  was  formed  after  the  passing  of  that  statute,  and  was  not  registered  in 
the  manner  requii'ed.  It  is  said,  however,  that  the  plaintiti's  ought  to  have  shewn 
when  the  company  was  formed,  in  order  that  it  might  appear  that  thev  were  acting 
legally  ;  but  I  think  the  authorities  cited  by  Mr.  Brown  prove  that  this  objection  is 
not  well  founded,  and  our  constant  experience  is,  that  a  paity  suing  is  not  bound  to 
anticipate  matters  of  that  kind,  and  that  they  should  come  from  the  other  side. 

The  second  objection  is,  that  the  plaintiffs  ai'e  partners  with  others  who  ought  to 
have  sued  jointly  with  them.  But  there  is  a  contract  shewn  between  the  plaintiffs 
and  defendant,  for  there  is  a  consideration  shewn  in  respect  of  which  the  plaintiffs 
have  a  sufficient  interest  to  sue  the  defendant.  It  may  turn  out  otherwise  when  the 
facts  come  to  be  examined  ;  but,  on  the  face  of  this  declaration,  there  is  a  [367]  con- 
sideration sufficient  to  support  the  promise,  if  the  promise  was  actually  made  by  the 
defendant  to  the  plaintiffs. 

With  i-espect  to  the  objections  in  point  of  form,  they  ought  not  to  prevail.  The 
principal  point  on  which  Mi'.  Maynard's  argument  proceeded  was,  that  there  is  a 
statement  in  the  declaration  that  certain  terms  were  to  be  performed  by  the  plaintiffs, 
and  those  terms  are  not  set  out;  but  when  the  declaration  comes  to  be  examined,  it 
will  appeal'  that  this  objection  is  not  well  founderl.  I  forbear  to  give  any  opinion  as 
to  what  would  be  the  effect  of  a  declaration  which  referred  to  certain  terms  as  i)art 
of  the  contract,  and  as  forming  also  part  of  the  consideration.  Whether  such  a 
declaration  would  be  open  to  a  special  demurrer,  it  is  not  necessary  to  decide.  Some 
doubt  might  be  entertained  whether  such  a  case  would  not  come  within  the  rule 
which  has  been  long  established,  and  was  recognised  in  the  case  of  C'riffs  v.  Baynton 
(.3  Bulst.  31),  which  was  an  action  against  the  defendant  for  necessaiies  supplied  to  a 
thii'd  party,  at  his  request,  and  the  declaration  which  averred  generally  that  necessaries 
were  supplied,  was  objected  to,  for  not  shewing  what  those  necessaries  were  :  the 
Court,  however,  held  it  good,  and  that  the  general  allegation  was  sufficient,  in  order  to 
avoid  multiplicities  in  pleading,  unless  the  items  of  account  became  important  in  that 
particular  suit.  But  that  point  does  not  arise  here  ;  for  the  question  is,  whether  any 
terms  are  stated,  and  if  so,  whether  they  are  fully  stated,  and  whether  the  allegation 
which  relates  to  them  can  be  objected  to  on  special  demurrer.  Now,  the  allegation  is 
this,  that  shares  were  allotted  to  the  defendant  on  certain  terms  then  agreed  upon 
between  the  plaintiffs  and  the  defendant,  (that  is  to  say),  "that  a  deposit  of  21.  2s. 
upon  each  and  every  of  the  .said  shares  so  allotted  to  him  should  be  paid  by  the 
defendant  on  or  before  the  9th  of  December,  1845,  to  the  account  of  the  said  company, 
to  one  of  certain  [368]  bankers,  then  appointed  and  agreed  upon  in  that  behalf,  to 
wit,"  itc.  ;  and  it  adds,  "of  all  which  premises  the  defendant  had  notice;  and  there- 
upon, in  consideration  of  the  premises,  and  that  the  plaintiff's,  at  the  request  of  the 
defendant,  then,  to  wit,  on  &c.,  promised  the  defendant  to  perfoi'm  and  fulfil  the  .said 
terms  on  their  part,  the  defendant  then  promised  the  plaintiffs  to  perform  and  fulfil 
the  said  terms  on  his  the  defendant's  part."  Mr.  Maynard  says,  there  may  be  more 
terms,  but  I  think  that  such  an  objection  cannot  be  taken  advantage  of  on  special 
demurrer.  The  defendant  should  have  pleaded  non  assumpsit,  and  if  it  appeared  at 
the  trial  that  there  were  other  terras  in  the  contract,  there  would  be  a  variance 
between  the  declaration  and  pioof.  If  those  terms  required  anything  expres.sly  to  be 
done,  the  plaintiffs,  no  doubt,  were  bound  to  do  it ;  if,  under  any  circumstances,  they 
would  have  raised  by  implication  anything  to  be  done,  the  plaintiff's  were  bound  to  do 
what  they  promised  ;  but  if  the  terms  raised  nothing  to  be  done,  either  expressly  or 
by  implication,  any  reference  to  them  would  be  surplusage.  The  plaintiff's  were  not 
bound  to  ascertain  the  extent  of  their  obligation,  either  express  or  implied.  They  do 
promise  to  do  all  that  on  their  part  was  to  be  done.  In  my  opinion,  there  was  an 
implied  promise  to  some  extent;  for  instance,  to  continue  their  account  at  the 
bankers,  or,  if  they  changed  their  bankers,  to  give  the  defendant  notice  of  it.  If 
there  was  any  implied  promise,  we  cannot  treat  that  allegation  as  surplusage,  for 
implied  terms  are  as  good  as  those  expressed.  I  think  that  none  of  the  objections, 
either  of  substance  or  form,  are  well  founded. 

Alderson,  B.  I  am  of  the  same  opinion.  As  to  the  question  of  illegality,  it 
ought  not  to  be  implied ;  but  on  the  face  of  the  declaration  we  must  presume  the 
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transaction  to  be  legal.  It  may  be  that  the  company  is  illegal,  if  not  provisionally 
registered ;  but  we  do  not  know  that  it  has  [369]  not  been  so  registered.  It  may  be 
legal,  even  though  not  registered,  if  it  was  constituted  before  the  1st  of  November, 
1844 ;  if  that  be  not  so,  the  defendant  should  have  shewn  it  by  plea,  which  he  has  not 
done.  Then,  as  to  the  case  of  IVoolmer  v.  Toby,  the  answer  has  been  already  given  in 
the  course  of  the  argument,  namely,  that  in  iVoolmer  v.  Toby  the  proof  did  not  agree 
with  the  statement  in  the  declaration  ;  the  declaration  stated  the  contract  to  have 
been  with  A.,  B.,  &  C,  while  the  proof  was  that  it  was  with  D.,  E.,  &  F.  The  state- 
ment here  is,  that  the  defendant's  promise  was  made  with  certain  persons,  being  the 
managing  committee :  very  probably,  if  the  plaintifts  were  put  to  prove  that  fact, 
they  could  not  do  it,  and  it  might  turn  out,  as  it  did  in  JVoolmer  v.  Toby,  that  the 
contract  sued  on  was  made  with  other  persons  than  the  plaintiffs.  It  is  sufficient  for 
us  to  say,  that  the  contract  stated  in  this  declaration  is  a  contract  with  the  plaintiffs, 
and  if  in  issue  must  be  so  proved. 

The  two  other  objections  also  fail.  If  the  language  of  the  declaration  had  been 
"in  consideration  of  the  premises,  and  of  the  plaiutifis  undertaking  to  perform  what 
was  to  be  performed  on  their  part,  the  defendant  undertook  and  promised  on  his  part," 
I  should  have  taken  time  to  consider  whether  the  omission  to  specify  the  terms  to  be 
performed  on  the  part  of  the  plaintiffs  would  not  have  been  a  good  olDJection  on  special 
demurrer  ;  but  here  the  promise  is  stated  to  be  "  in  consideration  of  the  premises,  and 
that  the  plaintifls,  at  the  request  of  the  defendant,  promised  the  defendant  to  perform 
and  fulfil  the  said  terms  on  their  part."  The  word  "said"  refers  to  the  previous  state- 
ments in  the  declaration ;  and  if  those  previous  statements  in  the  declaration  are 
sufficient,  as  they  clearly  are,  to  shew  certain  express  or  implied  terms  for  this 
promise,  those  terms  are  virtually  stated  in  the  allegation  of  the  promise  by  the 
reference  which  it  makes  to  those  statements ;  therefore  the  special  demurrer  fails, 
because  it  seeks  to  object  to  the  declaration  as  containing  [370]  an  insufficient 
statement  of  the  terms,  when  it  is  clear  that  they  are  sufficiently  stated. 

RoLFE,  B.  I  am  of  the  same  opinion.  With  respect  to  the  objection  that  the 
contract  in  this  declaration  should  have  been  treated  as  a  contract  with  all  the 
members  of  the  company,  and  not  as  a  contract  with  the  managing  committee,  it  may 
be  in  fact  a  contract  with  the  company  ;  but  there  is  nothing  in  point  of  law  to  render 
it  improper  to  make  a  contract  with  persons  forming  a  committee  of  management,  to 
enure  to  the  benefit  of  the  company.  It  does  not  appear  that  the  committee  of 
management  were  part  of  the  company,  but  only  that  the  plaintiffs  had  agreed  with 
other  persons  to  form  a  company,  of  which  they  were  to  be  part,  and  were  to  allot 
shares  in  it.  It  then  states,  that,  in  pursuance  of  that  agreement,  the  plaintiffs 
allotted  shares  to  the  defendant,  and  that  they  performed  all  they  had  undertaken  to 
perform,  and  that  he  had  not  performed  what  he  had  undertaken  to  perform.  If  the 
facts  be  as  stated,  I  think  that  there  was  such  a  contract  with  the  plaintiffs  as  will 
enable  them  to  maintain  the  action.  Then  it  is  said  that  this  does  not  appear  to  be  a 
legal  contract,  by  reason  of  the  stat.  7  &  8  Vict,  c.  110.  But  it  is  a  good  contract  at 
common  law,  and  illegal  only  if  made  after  the  pa.ssing  of  a  particular  act  of  Parlia- 
ment, and  if  certain  requisitions  are  not  complied  with.  We  cannot  presume  those 
facts,  and  if  they  exist  they  ought  to  come  from  the  other  side.  The  only  point  about 
which  I  entertained  any  doubt  was  this,  that  it  appeared  by  the  declaration  that 
certain  terms  were  to  be  performed  by  the  plaintiffs,  and  it  was  not  shewn  what  those 
terms  were.  But  the  truth  is,  the  declaration  shews  that  there  were  no  terms 
except  those  already  averred  in  it,  and  therefore  the  words  implying  those  terms  are 
surplusage.  The  case  resembles  that  of  King  v.  Roxlmrgh  (2  C.  &  J.  418),  where  the 
declaration  stated  the  defendant  to  be  [371]  indebted  for  work  and  labour,  &c.,  and 
also  for  diseases  and  other  necessary  things  &c.  provided  ;  and  Bayley,  B.,  said,  that 
the  allegation  of  the  defendant  being  indebted  for  diseases  was  mere  surplusage,  and 
might  be  rejected  ;  and  that  if  the  count  was  good  as  to  any  one  of  the  considerations 
alleged,  the  promise  would  be  supported:  so  here,  I  think  that  there  is  a  sufficient 
consideration  to  support  the  promise,  the  plaintiffs  having  done  all  that  they  contracted 
to  perform. 

Judgment  for  the  plaintiffs. 
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EsDAiLE  (Public  Officer)  &c.  i:  Tru.stwell.  Nov.  17,  1847. — Semble,  that  a  declara- 
tion in  scire  facias  on  a  judgment  recovered  against  the  public  officer  of  a  banking 
co-partnciship,  alleging  that  the  defendant,  at  the  time  of  judgment  recovered, 
was  and  from  thence  hitherto  had  been  and  still  is  a  member  of  the  copartnei- 
ship,  is  bad  on  special  demurrer. 

[S.  C.  5  D.  &  L.  219  ;  17  L.  J.  Ex.  13.     See  further,  2  Ex.  312.] 

Declaration  in  scire  facias  upon  a  judgment  recovered  by  the  plaintiff  as  registered 
public  officer  of  the  "London  and  Westmin.ster  Bank"  against  the  legistered  publii- 
officer  of  the  "  Leeds  and  West  Kiding  Banking  Company."  The  declaration,  after 
reciting  in  the  usu-d  form  the  recovery  of  the  judgment  against  the  public  officer,  and 
that,  under  the  provisions  of  the  statute,  execution  might  issue  against  any  member 
or  members  for  the  time  being  of  such  copartnership,  proceeded  thus  :  "And  whereas 
R.  Trustwell,  at  the  time  of  such  judgment  being  recovered  as  aforesaid,  was,  and 
from  thence  hitherto  hath  been,  and  still  is  a  member  of  the  said  copartnership,"  &c. 

Special  demurrer,  assigning  for  causes,  that  the  declaration  shews  that  the  defendant 
was  a  member  of  the  said  "Leeds  and  West  Eidiiig  Banking  Company"  at  the  time 
of  the  recovery  of  the  .said  judgment,  and  also  at  the  time  of  the  issuing  and  .suing  out 
of  the  said  writ  in  the  declaration  mentioned  ;  and  that  the  declaration  is  on  that 
account  double,  or  at  all  events,  uncertain.     Joinder  in  demurrer. 

[372]  Jones,  in  support  of  the  demurier.  First,  the  declaration  is  obviously  double. 
The  13th  section  («)  of  the  7  Geo,  4,  c.  4G,  "for  the  better  regulating  copartnerships 
of  certain  bankers  in  England,"  enacts  that  execution  (that  is,  a  scire  facias)  on  any 
judgment  obtained  against  the  public  officer,  may  be  issued  against  any  member  or 
members  for  the  time  being  of  such  copartnership,  which  means  at  the  time  the  scire 
facias  issues.  The  section  goes  on  to  provide,  that,  in  case  that  execution  shall  prove 
ineffectual  for  obtaining  payment  of  the  amount  of  the  judgment,  execution  may  issue 
against  any  person  who  was  a  member  of  the  copartnership  at  the  time  of  the  judgment 
obtained.  The  effect  of  the  section  is,  that  proceedings  to  execution  must  be  taken  in 
the  first  instance  against  the  persons  who  are  shareholders  at  the  time  the  scire  facias 
issues.  That  being  so,  it  is  evident  this  declaration  is  double,  for  it  [373]  charges  the 
defendant  with  two  liabilities,  and  the  plaintiff  would  be  entitled  to  recover,  upon 
proving  either  that  the  defendant  was  a  shareholder  when  the  writ  of  scire  facias 
issued,  or  at  the  time  when  the  judgment  was  recovered.  The  declaration  would  have 
been  perfectly  good,  if  it  had  merely  stated  that  the  defendant  was  a  member  at  the 
one  or  other  of  those  times.  It  will,  perhaps,  be  said  that  the  declaration  is  not 
double,  because  it  discloses  only  one  cause  of  action  ;  but  that  is  not  a  sound  test,  for 
though  the  plaintiff  exhibits  but  one  cause  of  action,  he  seeks  to  sustain  it  by  different 
liabilities.  The  rule  against  duplicity  is,  "  that  a  declaration  must  not,  in  support  of 
a  single  demand,  allege  several  distinct  matters,  by  any  one  of  which  that  demand  is 

(a)  Enacts,  "  that  execution  upon  any  judgment  in  any  action  obtained  against  any 
public  officer  for  the  time  being  of  any  such  corporation  or  copartnership,  carrying  on 
the  business  of  banking  under  the  provisions  of  this  Act,  whether  as  plaintiff  or 
defendant,  may  be  issued  against  any  member  or  members  for  the  time  being  of  any 
such  corporation  or  copartnership ;  and  that  in  case  any  such  execution  against  any 
member  or  members  for  the  time  being  of  any  such  corporation  or  copartnership,  shall 
be  ineffectual  for  obtaining  payment  and  satisfaction  of  the  amount  of  such  judgment, 
it  shall  be  lawful  for  the  party  or  parties  so  having  obtained  judgment  against  such 
public  officer  for  the  time  being,  to  issue  execution  against  any  person  or  persons  who 
was  or  were  a  member  or  members  of  such  corporation  or  copartnership  at  the  time 
when  the  contract  or  contracts,  or  engagement  or  engagements,  in  which  such  judgment 
may  have  been  obtained  was  or  were  entered  into,  or  became  a  member  at  any  time 
before  such  contracts  or  engagements  were  executed,  or  was  a  member  at  the  time  of 
the  judgment  obtained  :  Provided  always,  that  no  such  execution  as  last-mentioned 
shall  be  issued  without  leave  first  granted,  on  motion  in  open  court,  by  the  Court  in 
which  such  judgment  shall  have  been  obtained,  and  which  motion  shall  be  made  on 
notice  to  the  person  or  persons  sought  to  be  charged,  not  after  the  expiration  of  three 
years  next  after  any  such  person  or  persons  shall  have  ceased  to  be  a  member  or 
members  of  such  corporation  or  copartnership." 
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sufficiently  supported.  Stephen  on  Pleading,  3rd  ed.,  285.  Secondly,  the  declaration 
is,  at  all  event.s,  objectionable  for  uncertainty.  How  is  the  defendant  sought  to  be 
charged  1  whether  as  a  shareholder  at  the  time  the  scire  facias  issued,  or  at  the  time 
of  judgment  obtained  '  It  is  impossible  to  say  upon  which  liability  the  plaintiff  relies. 
[Parke,  B.  There  was  an  application  before  me  at  chambers  to  quash  a  scire  facias  in 
this  form.]  [Willes,  amicus  curife,  stated  that  he  was  counsel  in  the  case  alluded  to, 
and  that  Parke,  B.,  quashed  the  writ  because  it  gave  a  chance  of  succeeding  in  two 
events.]  That  is,  in  truth,  the  objection  in  this  case.  The  declaration  clothes  the 
defendant  with  two  characters  ;  in  neither  of  which  is  he  liable,  and  leaves  it  uncertain 
in  which  he  is  sought  to  be  charged.  [Alderson,  B.  Suppose  the  defendant  was  not 
a  member  at  the  time  the  writ  issued,  but  only  at  the  time  the  judgment  was  obtained  ; 
how  could  he  make  a  valid  plea  to  this  declaration  ?  His  defence  might  be  a  sufficient 
answer  so  far  as  the  declaration  charged  him  with  being  a  member  at  the  time  the 
judgment  was  obtained,  but  not  to  that  part  of  it  which  charges  him  as  a  member  for 
the  time  being.]  In  like  manner,  a  defence  which  he  might  have  if  charged  as  a 
member  for  the  time  being  would  be  no  answer  to  the  [374]  action,  so  far  as  it  charged 
him  as  a  member  at  the  time  of  judgment.  [Alderson,  B.  If  this  declaration  be  good, 
the  next  step  will  be  to  allege  that  the  defendant  was  a  member  at  the  time  of  the 
contract,  at  the  time  of  the  judgment,  and  at  the  time  of  the  execution.] 

Bovill,  contn\.  The  declaration  shews  but  one  distinct  liability,  by  reason  of  the 
defendant  being  a  member  of  the  copartnership  at  the  time  the  writ  issued.  Any 
allegation  beyond  that  may  be  treated  as  surplusage.  There  must  be  an  ineffectual 
execution,  before  proceedings  are  taken  against  a  member  at  the  time  of  judgment 
recovered.  The  prior  execution  must  therefore  appear  on  the  face  of  the  declaration. 
If  in  this  case  the  defendant  were  to  plead  that  he  was  not  a  member  at  the  time  of 
the  judgment,  or  at  the  time  the  scire  facias  issued,  and  it  should  turn  out  at  the  trial 
that  he  was  a  member  at  the  former  period,  but  not  at  the  latter,  the  declaration 
would  appear  to  be  bad,  for  not  shewing  on  the  face  of  it  a  prior  execution.  It  is 
evident,  therefore,  that  the  only  substantial  and  material  allegation  is,  that  the 
defendant  was  a  member  at  the  time  the  writ  issued.  [Parke,  B.  Could  a  person 
sued  as  shareholder  at  the  time  of  judgment  recovered,  traverse  the  allegation  that 
effectual  means  were  taken  to  recover  against  the  persons  who  were  shareholders  at 
the  time  the  scire  facias  issued?]  It  is  submitted  that  he  might.  [Parke,  B,  It 
would  seem  that  the  legislature  intended  that  question  to  be  decided  by  the  Court, 
and  not  by  a  jury.]  The  plaintiff  ought  to  allege  on  the  writ  every  fact  necessary  to 
shew  his  right  to  issue  the  execution. 

Pakke,  B.  You  had  better  amend,  by  striking  out  the  allegation  that  the  defendant 
was  a  member  at  the  time  of  judgment  recovered.  The  question  depends  upon 
whether  the  previous  steps  are  a  condition  precedent  to  be  decided  by  a  jury,  or 
whether  the  Court  are  not  to  decide  whether  [375]  a  second  writ  ought  to  issue.  I 
do  not  mean  to  say  that  you  are  wrong,  but  it  is  a  case  in  which  you  had  better 
amend.  There  is  no  reason  why  you  should  not  amend  the  writ  as  well  as  the 
declaration.  The  objection  to  amend  writs  of  summons  arises  from  the  resolution  of 
the  judges  upon  the  peculiar  enactment  of  the  Uniformity  of  Process  Act,  and  does 
not  apply  to  a  scire  facias. 

Amendment  accordingly. 

Sharland  v.  Loaring.  Nov.  2.5,  1847.— To  a  count  of  trespass  qu.  cl.  fr.  upon 
three  closes— the  defendant  pleaded  several  pleas;  the  plaintiff  new  assigned 
trespasses  extra  viam  as  to  the  third  close,  to  which  the  defendant  pleaded  not 
guilty.  The  defendant  had  a  verdict  upon  some  of  the  issues  with  respect  to 
the  first  and  second  closes,  and  the  plaintiff  upon  others,  so  that  the  defendant 
succeeded  as  to  the  causes  of  action  in  those  closes— the  plaintiff'  had  a  verdict, 
with  one  farthing  damages  upon  the  new  assignment.  There  was  no  certificate 
under  3  &  4  Vict.  e.  24  :— Held,  that  the  causes  of  action  in  that  count  were 
divisible  ;  and  that,  under  the  4  &  5  Ann.  c.  16,  ss.  4,  5,  the  plaintiff  was  entitled 
to  the  costs  of  the  issues  found  for  him,  with  respect  to  the  causes  of  action  in 
the  first  and  second  closes ;  but  that  he  was  deprived  of  all  costs  by  3  &  4  Vict, 
c.  24,  with  respect  to  the  cause  of  action  for  trespasses  in  the  third  close.  By 
the  one  statute  the  defendant  is  punished  for  pleading  pleas  which  he  cannot 
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support ;    and  by  the  other,  the  plaintiff  is  punished  for  bringing  a  frivolous 
action,  in  which  he  succeeds. 

[S.  C.  5  D.  &  L.  178 ;  17  L.  J.  Ex.  32.] 

Trespass.  The  first  count  was  for  breaking  and  entering  three  closes  of  the 
the  plaintiff,  called  Five-acres,  Six-acres,  and  Northovers.  The  second  count  was  for 
breaking  and  entering  another  close  of  the  plaintiff's. 

The  defendant  pleaded,  1st,  not  guilty  to  the  whole  declaration ;  2ndly,  as  to  the 
first  count,  a  denial  that  the  closes  in  that  count  mentioned  were  the  plaintiff's  ;  iirdly, 
to  the  first  count,  a  justification  under  a  public  right  of  footway  over  the  three 
closes  in  that  count;  4thly,  to  the  first  count,  a  justification  under  a  private  right  of 
footway  over  the  same  three  closes,  by  prescription  ;  5thly,  to  the  first  count,  a 
justification  under  a  similar  right,  by  twenty  years'  user,  under  2  &  3  Will.  4,  c.  71 ; 
6thly,  to  the  first  count,  a  justification  under  a  similar  right  by  forty  years'  user. 

'The  plaintiff  replied  by  joining  issue  on  the  first  and  [376]  second  pleas.  As 
to  so  much  of  the  third  plea  as  related  to  the  trespasses  committed  in  Five-acres  and 
Six-acres,  the  plaintifl'  traversed  the  right  of  way  modo  et  forma,  upon  which  issue 
was  joined.  As  to  so  much  of  the  third  plea  as  related  to  the  trespasses  committed 
over  Northovers,  the  plaintiff  new  assigned  trespasses  extra  viam,  to  which  the 
defendant  pleaded  not  guilty,  upon  which  issue  was  joined.  The  fourth,  fifth,  and 
sixth  pleas  were  traversed  by  the  plaintiff,  and  issue  was  joined  upon  them.  At 
the  trial,  before  Williams,  J.,  at  the  last  assizes  for  Somersetshire,  the  jury  found 
a  verdict  for  the  plaintiff  on  the  first  count  on  the  plea  of  not  guilty,  and  for  the 
defendant  on  the  second  count;  on  the  issue  to  the  second  plea,  for  the  plaintiff; 
as  to  so  much  of  the  third  plea  as  related  to  Five-acres  and  Six-acres,  for  the 
defendant ;  as  to  the  new  assignment  in  respect  of  Northovers,  for  the  plaintiff",  with 
a  farthing  damages  ;  and  the  issues  on  the  fourth,  fifth,  and  sixth  pleas  for  the  plaintiff. 
There  was  no  certificate  obtained  under  3  &  4  Vict.  c.  24.  The  Master  on  taxation 
refused  to  allow  the  plaintiff  any  costs.  A  rule  having  been  obtained  to  review  the 
taxation. 

Taprell  shewed  cause  (Nov.  22).  The  Master  was  right  in  not  allowing  the  plaintiff 
any  costs.  The  question  turns  upon  the  construction  to  be  put  upon  Lord  Denman's 
Act,  3  &  4  Vict.  c.  24,  which  was  passed  with  the  same  object  as  the  43rd  Eliz.  c.  6, 
namely,  to  exclude  frivolous  actions  from  the  superior  courts  of  law.  Under  the 
former  statute  of  Eliz.,  it  was  held  that  where  the  judge  certified  to  deprive  the 
plaintiff  of  costs,  the  damages  being  under  forty  shillings,  the  plaintiff  was  not  entitled 
to  the  costs  of  the  pleas  found  for  him,  notwithstanding  the  statute  of  4  Ann.  c.  16, 
s.  45  ;  Howard  v.  Cheshire  (Sayer,  260),  Bkhmond  v.  Johnson  (7  East,  583).  The 
authority  of  these  cases  was  recognised  by  [377]  Patteson,  J.,  in  Robinson  v.  Messenger 
(8  Ad.  &  Ell.  609),  where  he  says,  "In  Richmond  v.  Johnson  it  was  held  that  the 
statute  4  Ann.  c.  16,  s.  5,  did  not  destroy  the  effect  of  the  judge's  certificate  under  the 
statute  43  Eliz.  c.  6,  s.  2,  though  there  were  several  pleas."  Under  22  &  23  Car.  2, 
c.  9,  wheie  the  damages  were  under  forty  shillings,  and  there  was  no  certificate  of  the 
judge,  the  plaintiff  was  not  entitled  to  any  more  costs  than  damages,  notwithstanding 
the  statute  of  Anne.  It  is  admitted  that  where  the  defendant  pleads  several  pleas, 
each  of  which  goes  to  the  whole  cause  of  action,  and  the  issue  on  any  one  is  found  for 
him,  as  he  is  entitled  to  the  postea  and  general  costs,  the  plaintiff  is  entitled  to  the 
costs  of  those  issues  which  are  found  for  him  under  the  statute  of  Anne  ;  but  here  the 
plaintiflf  has  obtained  a  verdict  upon  the  new  assignment.  The  plaintiff'  is  substantially 
in  the  same  situation  as  if  he  had  established  a  good  cause  of  action  upon  not  guilty 
pleaded  to  the  declaration.  Lord  Denman's  Act  was  not  intended  to  make  any 
difference  in  the  practice  with  respect  to  the  costs  of  double  pleadings.  It  was 
intended  to  apply  to  the  case  where  a  verdict  is  found  in  a  suit  in  which  there  are  a 
variety  of  issues.  In  Marriott  v.  Stanley  (9  Dowl.  P.  C.  61),  Maule,  J.,  says,  "A  suit 
in  which  less  than  forty  shillings  is  properly  recovered  is  frivolous  within  the  intention 
of  the  statute,  but  those  are  exceptions  to  it  which  are,  in  fact,  brought  to  try,  not 
merely  the  right  to  recover  damages,  but  to  try  a  right  beyond  that,  or  to  vindicate 
the  plaintiff"  from  the  vexation  of  a  wilful  and  malicious  injury.  All  others  are 
frivolous  and  vexatious,  and  the  plaintiff  should  be  deprived  of  his  costs."  Newton  v. 
Rowe  (1  C.  B.  187)  is  an  authority  in  the  defendant's  favour.  That  was  an  action  of 
libel,  to  which  the  defendant  pleaded  not  guilty  and  several  other  pleas ;  the  plaintiff 
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recovered  a  verdict  upon  all  the  issues,  with  three  farthings  [378]  damages,  and  it  was 
held  that,  under  Lord  Denman's  Act,  he  was  not  entitled  to  any  costs.  [Parke,  B. 
All  the  issues  were  found  for  the  plaintiff  in  that  ease.]  If  the  plaintiff  is  not  entitled 
to  an\'  costs  where  he  has  succeeded  in  establishing  his  whole  cause  of  action,  how 
should  he  be  in  a  better  condition  where  he  has  failed  as  to  part?  Lord  Denman's 
Act  does  not  contemplate  the  division  of  the  action,  neither  did  the  acts  of  Eliz.  & 
Car.  2.  The  intention  of  the  statute  is,  that,  where  the  action  results  in  a  verdict  for 
less  than  forty  shillings,  the  plaintiff'  shall  incur  the  penalty  of  losing  all  his  costs. 
Statutes  which  deprive  a  plaintiff'  of  costs  with  the  view  of  discountenancing  frivolous 
suits  should  be  liberally  construed,  in  order  to  ad\'auce  that  object ;  Irwine  v.  Beddish 
(5  B.  &  Aid.  796).  The  7th  rule,  Hilary  Term,  4  Will.  4,  does  not  aft'ect  the  present 
question  :  Simjjson  v.  Hurdiss  {2  M.  &  \\'.  84),  Uohinsonv.  Messenger  (8  Ad.  &  Ell.  609), 
Fry  V.  Mondon  (9  Dowl.  P.  C.  967). 

Montague  Smith,  in  support  of  the  rule.  In  the  present  case  there  are  three 
distinct  causes  of  action,  for  trespasses  committed  in  three  closes.  As  to  two  of  these 
the  plaintiff'  has  failed,  but  he  has  succeeded  as  to  the  third  on  the  new  assignment. 
With  regard  to  the  new  assignment  it  is  admitted  that  he  is  not  entitled  to  any  costs, 
but  it  is  contended  that  he  is  entitled  to  the  costs  of  the  issues  which  were  found  for 
him  in  respect  of  the  causes  of  action  on  which  he  has  failed  The  ease  of  Neivti/ii  v. 
Roue  (1  C.  B.  187)  is  distinguishable  from  the  present ;  there  all  the  issues  were  found 
for  the  plaintiff',  here  some  are  found  for  the  defendant.  The  words  of  Lord  Denman's 
Act  aie,  that  if  the  plaintiff  "  shall  recover  by  the  verdict  of  a  jury  less  damages  than 
forty  shillings,  such  plaintiff  shall  not  be  entitled  to  re-[379]-cover  or  obtain  from  the 
defendant  in  respect  of  such  verdict  any  costs  whatever."  The  words  "  in  respect  of 
such  verdict "  override  the  whole  clause.  The  plaintiff'  does  not  ask  for  costs  in  respect 
of  the  verdict,  but  he  contends  that  he  is  entitled  to  them  by  the  statute  of  Anne. 
Here  are  three  distinct  and  divisible  causes  of  action  ;  that  was  not  so  in  Nexoton  v. 
Roive  (1  C.  B.  187).  In  Hmvard  v.  Cheshire  (Sayei',  260)  all  the  issues  were  found  for 
the  plaintiff.  Where  the  defendant  obtains  the  verdict,  and  the  plaintiff  succeeds 
upon  some  of  the  issues,  the  plaintiff  is  entitled  to  the  costs  of  the  issues  so  found  for 
him  ;  Spencer  v.  Hamerton  (4  Ad.  &  Ell.  413).  It  cannot  be  said  that  the  causes  of 
action  upon  which  the  plaintiff  has  failed  are  frivolous.  The  cases  already  decided  do 
not  interfere  with  the  present :  the  question  here  is  new. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  the  plaintiff  brought  an  action  for  several  trespasses 
in  three  different  closes.  Six-acres,  Five-acres,  and  Xorthovers,  in  one  count ;  in  the 
second  count  in  another  close.  Xot  guilty  was  pleaded  to  all ;  2ndly,  not  the  plaintifl"s 
closes ;  3rdly,  a  public  way  over  the  three  closes  in  the  first  count ;  4thly,  othly,  and 
6thly,  a  private  way  over  the  three  closes  by  prescription,  twenty  years'  user,  and 
forty  years'  user.  These  four  latter  pleas  were  to  the  first  count  alone.  The  replica- 
tions took  issue  on  the  first  and  second  pleas,  and  traversed  all  the  pleas  except  that 
of  public  way,  so  far  as  related  to  Xorthovers,  as  to  which  the  plaintiff  newly  assigned 
trespasses  extra  viam,  which  was  denied  by  the  rejoinder.  On  not  guilty,  the  verdict 
was  for  the  plaintiff  on  the  first  count  f  for  the  defendant  on  the  second ;  on  the 
second  plea,  for  the  plaint-[380]-tiff ;  on  the  third,  as  to  Six-acres  and  Five-acres,  for 
the  defendant ;  on  the  new  assignment  for  the  plaintiff,  with  one  farthing  damages. 
And  the  issues  on  the  fourth,  fihh,  and  six  pleas  were  found  for  the  plaintiff.  The 
Master  refused  to  tax  the  plaintiff  any  costs,  and  a  rule  was  obtained  to  review  the 
taxation. 

On  this  record  it  appears  that  the  plaintiff  has  altogether  failed,  and  the  defendant 
has  succeeded,  with  respect  to  the  cause  of  action  in  two  closes,  but  that  he  has 
pleaded  as  to  that  cause  of  action  four  several  unnecessary  pleas,  on  which  the  plaintiff 
has  had  a  verdict.  With  respect  to  the  cause  of  action  for  trespasses  in  the  third 
close,  he  has  brought  an  action  in  respect  of  which  he  has  obtained  only  one  farthmg 
damages,  and  so  far  therefore  as  relates  to  that  cause  of  action,  the  effect  of  Lord 
Denman's  Act  is  to  deprive  the  plaintiff  of  all  costs.  This  result  is  a  punishment  for 
having  brought  a  frivolous  action  for  that  cause,  and  there  is  no  doubt  that  "the 
plaintiff  had  sued  for  that  cause  of  action  alone,  and  there  had  been  special  pleadings 
all  found  for  him,  he  would  have  lost  all  the  costs  of  all  the  issues,  as  was  properly 
decided  in  the  case  of  Newton  v.  Eowe  (1  C.  B.  187).     In  such  a  case  the  statute  of 
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4  Ann.  c.  16,  does  not  apph',  for  no  one  plea  as  to  the  cause  of  action  was  found  for 
the  defendant.  In  such  case  it  may  be  that  there  is  an  inconvenience  (as  suggested 
in  this  case)  as  contrasted  with  the  case  of  a  verdict  for  the  defendant  upon  the  plea 
of  not  guilty,  and  for  the  plaintiff  on  the  justifications.  But  in  the  case  where  the 
defendant  so  succeeds,  the  matter  in  dispute  may  have  really  been  of  serious  amount 
to  the  pbiintiff;  whereas,  when  the  plaintiff  succeeds,  it  is  by  the  verdict  of  the  jury 
ascertained  to  be  so  frivolous  that  the  legislature  has  thought  no  action  at  all  should 
have  been  brought  in  respect  of  it.  "  Other  hardships,"  as  my  [381]  brother  Maule 
in  Newton  v.  Rowe  properly  observes,  "  might  possibly  be  suggested,  but  no  doubt  the 
legislature  has  thought  that  all  these  are  outweighed  by  the  advantages  to  result 
from  the  discouragement  of  petty  litigation."  We  concur  entirely  in  that  decision, 
and  if  there  had  here  been  a  set  of  special  pleas  to  the  new  assignment,  all  found  for 
the  plaintiff,  the  plaintiff  coiild  still  have  had  no  costs  whatever  in  respect  thereof. 

But  here  there  is  a  divisible  cause  of  action  in  respect  of  the  trespass  in  two  of  the 
three  closes  in  the  first  count.  We  have  held  such  a  cause  of  action  to  be  divisible 
in  ejectment  ;  Doe  d.  Bowman  v.  Leiuis  (13  M.  &  W.  249) ;  as  it  had  been  previously 
held  to  be  divisible  in  other  cases,  as  in  Cox  v.  Thmnason  (2  C.  i%  J.  498),  and  other 
authorities  on  this  point.  The  plaintiff,  therefore,  with  respect  to  those  causes  of 
action,  is  not  in  the  position  of  a  person  bringing  a  frivolous  action,  but  in  that  of  a 
person  who  has  brought  an  action,  it  may  be  for  a  real  grievance,  but  in  which  he  has 
failed.  If  this  action  had  been  brought  for  that  cause  alone,  it  is  clear  that,  under 
the  statute  of  4  Ann.  c.  16,  the  plaintiff  would  have  been  entitled  to  the  costs  of  those 
issues  found  for  him,  there  being  also  issues  found  for  the  defendant,  giving  the 
general  costs  of  the  cause  to  him.  For  that  statute  applies  to  cases  where  one  or 
more  issues  are  found  for  the  defendant :  Richmond  v.  Johnson  (7  East,  583). 

Being  of  opinion  that  the  causes  of  action  are  divisible,  we  think  that  this  case  is 
to  be  treated  as  if  it  were  a  separate  action  for  the  trespasses  in  two  closes,  and  con- 
sequently the  plaintiff  is  entitled  to  have  the  costs  of  the  issues  found  for  him,  as  to 
those  closes,  taxed  ;  but  he  is  entitled  to  no  costs  in  respect  of  the  third  close.  The 
consequence  is,  that  the  plaintiff  is  in  a  better  condition  by  bringing  an  action  in 
which  he  fails  altogether,  than  by  bringing  a  frivolous  [382]  one  in  which  he 
succeeds :  but  this,  we  think,  is  the  true  result  of  Lord  Denman's  Act,  combined  with 
the  cases  establishing  the  proper  construction  of  the  statute  of  Anne. 

It  is,  however,  to  be  observed,  that  the  defendant,  when  he  succeeds,  is  punished 
by  the  one  statute  for  improperly  pleading  pleas  which  he  cannot  support ;  and  the 
plaintiff,  when  he  succeeds,  is  punished  by  the  other  statute  for  bringing  a  frivolous 
suit. 

Rule  absolute. 

Grout  v.  Enthoven,  James,  and  Others.  Nov.  12,  1847. — E.,  one  of  several 
persons  sued  as  acceptors  of  a  bill  of  exchange,  pleaded  that,  at  the  time  of  the 
acceptance,  the  defendants  were  partners  upon  the  terms  (amongst  others)  that 
neither  of  the  partners  should,  without  the  consent  of  the  others,  draw,  indorse, 
accept,  or  negotiate  any  bill  of  exchange  in  the  name  of  the  firm  otherwise  than 
for  bona  fide  debts  or  liabilities  of  the  firm ;  that  the  bill  was  accepted  by  the 
other  defendants  in  the  name  of  the  fii-m  without  the  knowledge  or  consent 
of  defendant  E.,  and  in  fraud  of  him,  and  in  violation  of  the  terms  of  the  partnership, 
and  was  delivered  by  the  other  defendants  to  the  plaintiff  for  and  on  account  of 
monej^  due  and  owing  to  the  plaintiff  from  the  defendant  J.,  and  not  for  any 
debt  or  liability  of  the  firm  ;  of  all  which  the  plaintiff  had  notice  at  the  time  of 
the  delivery  of  the  bill  to  him  ;  that  there  never  was  any  value  or  considei'ation, 
except  as  aforesaid,  for  the  acceptance  of  the  bill,  or  for  the  payment  thereof,  by 
the  defendant  E.  ;  and  that  the  plaintiff  has  always  held  the  same  without  value 
or  consideration.  Verification : — Held,  on  special  demurrei',  that  the  plea  was 
an  argumentative  denial  of  the  acceptance,  and  therefore  bad. 

[S.  C.  17  L.  J.  Ex.  70.] 

Assumpsit  by  drawer  against  acceptors  of  a  bill  of  exchange.  Plea  by  the  defen- 
dant Enthoven,  that,  long  before  and  at  the  time  of  the  acceptance  of  the  said  bill, 
the  defendants  were  in  partnership  together  in  trade,  under  the  firm  and  style  of 
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Kicketts,  James,  &  Co.,  upon  the  terms  (amongst  others)  that  neither  of  the  said 
|Xirtners  should,  without  the  consent  of  the  others,  draw,  indorse,  accept,  or  negotiate 
any  bill  of  exchange  or  promissory  note  in  the  name  of  the  said  firm,  so  as  to  render 
the  said  firm  liable  thereon,  otherwise  than  for  or  in  respect  of  bona  tide  debts  or 
liabilities  of  the  said  firm.  Averment,  that  the  said  bill  was  drawn  upon  and  accepted 
by  the  said  other  defendants  in  the  name  of  the  said  firm  without  the  knowledge  or 
consent  of  the  defendant  Enthoven,  and  in  fraud  of  him,  and  [383]  in  violation  of  the 
said  terms  of  partnership,  and  was  delivered  by  the  said  other  defendants  to  the 
plaintiff  for  and  on  account  of  money  due  and  owing  to  the  plaintitt'  from  the  defen- 
dant James,  and  other  persons  to  the  defendant  Enthoven  unknown,  and  not  for  or 
on  account  or  in  respect  of  any  bona  fide  debt  or  liability  of  the  said  firm,  of  all  which 
the  plaintiff  had  notice  at  the  time  of  the  delivery  of  the  said  bill  to  him  as  aforesaid, 
and  that  there  never  was  any  value  or  consideration  except  as  aforesaid  for  the  accept- 
ance of  the  said  bill,  or  for  the  payment  thereof  by  the  defendant  Enthoven,  or  for 
his  liability  to  pay  the  amount  of  the  said  bill,  or  any  part  thereof,  and  the  plaintiff 
liath  always  hitherto  held  and  now  holds  the  same,  without  such  value  or  consideration. 
Verification. 

Special  demurrer,  assigning  for  cause,  that  the  plea  amounts  to  a  denial  of  having 
accepted  the  bill  of  exchange  as  in  the  declaration  alleged,  and  is  an  informal  and 
argumentative  traverse  of  that  allegation,  and  amounts  to  the  general  issue.  Joinder 
in  demurrer. 

Butt,  in  support  of  the  demurrer.  The  plea  is  bad  upon  special  demurrer,  on  the 
authority  of  Jones  v.  Corhett  (2  Q.  B.  828).  That  was  an  action  against  two  defendants 
as  acceptors  of  a  bill  of  exchange,  to  which  A.  pleaded,  that,  before  and  at  the  time 
tVc,  defendants  were  partners,  and  as  such  had  accepted  bills  in  the  partnership  name  ; 
that  B.  accepted  the  bill  in  question,  using  the  said  name,  in  fraud  of  A.,  for  his  own 
private  purposes,  and  not  those  of  the  partnership,  and  without  the  authority  of  A  , 
,ind  that  A.  never  had  any  consideration  or  value  for  the  acceptance,  and  never  adopted 
it  ;  of  all  which  premises  the  plaintiff,  at  the  time  of  the  drawing  and  accepting,  had 
notice.  That  was  held,  on  special  demurrer,  a  bad  plea,  as  amounting  to  an  argumen- 
tative denial  of  the  acceptance.  Patteson,  J.,  there  said,  "  There  [384]  is  not  in  this 
plea  any  confession  of  an  acceptance  in  fact ;  if  there  had  been,  it  would  have  been 
proper  to  plead  specially  anything  that  gave  it  the  character  of  illegality.  But,  when 
it  is  said  that  the  person  who  appears  as  acceptor  was  not  an  authorised  agent  for  the 
purpose,  that  is  in  effect  a  denial  of  the  acceptance."  The  present  plea  is  similar  to 
that,  and  therefore  bad  on  the  same  ground. 

Meymott,  contra,  admitted  that  he  could  not  distinguish  the  present  ease  from 
Jmes  V.  Ccniiett.  [Eolfe,  B.  The  meaning  of  the  plea  is,  that  the  other  defendants 
had  no  authority  as  agents  of  the  defendant  Enthoven  to  accept  the  bill.  Alder.son,  B. 
'1  he  plea  is  an  argumentative  denial  of  the  acceptance.] 

Per  Curiam. (a)     There  must  be 

Judgment  for  the  plaintiff. 


Spindler  and  Jessie  his  Wife  v.  Grellett.  Nov.  12,  1847.— A  declaration  stated, 
that  the  defendant  made  his  promissory  note,  and  thereby  promised  to  pay  to 
the  plaintiff;  "  by  the  name  and  addition  of  Miss  Jessie  Hope,  at  10  Duncan-street, 
Edinburgh,"  the  sum  of  £200,  &c.  Averment,  that  the  plaintiff'  was  always  ready 
and  willing  to  receive  the  said  sum,  according  to  the  tenor  and  effect  of  the  note, 
of  which  the  defendant  had  notice.  Breach,  non-payment :— Held,  on  general 
demurrer,  that  this  was  a  note  payable  at  a  particular  place,  and  that  the  declara- 
tion was  bad  for  want  of  an  averment  of  presentment  at  that  place. 

[S.  C.  5  D.  &  L.  191  ;  17  L.  J.  Ex.  6.] 

Debt.  The  declaration  stated,  that  the  defendant,  on  the  25th  of  August,  A.D. 
1840,  whilst  the  plaintiff  Jessie  was  sole  and  unmarried,  made  his  promissory  note  in 
writing,  and  then  delivered  the  .same  unto  the  said  Jessie,  and  thereby  promised  to 
pay  to  her,  by  name  and  addition  of  Miss  Jessie  Hope,  at  10  Duncan-street,  Edinburgh, 

(a)  Pollock,  C.  B.,  Alderson,  B.,  and  Eolfe,  B. 
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the  [385]  sum  of  £"200,  by  instalments  of  £15  per  quarter,  to  uoramencc  on  the  1st  of 
December  then  next,  and  so  on  until  the  said  sum  of  £200  should  be  paid.  Averment, 
that  whilst  the  said  Jessie  was  sole  and  unmarried,  divers,  to  wit,  seven  of  the  said 
instalments  had  become  due  and  payable,  and  that  the  said  Jessie,  whilst  she  was  sole 
and  unmarried,  was  always  ready  to  receive  the  said  last-mentioned  instalments 
according  to  the  tenor  and  effect  of  the  said  note,  and  that  since  the  marriage  of  the 
plaintiffs  (which  took  place  on  the  10th  of  October,  \.D.  1812,)  and  before  the  com- 
mencement of  this  suit,  the  residue  of  the  said  instalments  and  of  the  said  sura  of 
X200  in  the  said  note  specified,  had  become  due  and  payable ;  and  that  the  plaintiffs 
since  that  time  have  always  been  ready  to  I'eceive  the  said  residue  of  the  said  sum 
of  £200  according  to  the  tenor  and  effect  of  the  said  note,  of  which  said  several 
premises  the  defendant,  before  the  commencement  of  this  suit,  had  notice.  Breach, 
non-payment. 

General  demurrer,  and  joinder  therein. 

One  of  the  points  for  argument  was,  that  although  the  said  promissory  note  is 
shewn  to  have  been  drawn  payable  at  a  particular  place,  it  is  not  alleged  to  have  been 
presented  there  for  payment. 

Addison,  in  support  of  the  demurrer.  The  declaration  is  bad,  for  want  of  an 
averment  that  the  note  was  presentefl  for  payment  at  10  Duncan-street,  Edinburgh. 
Before  the  statute  1  &  2  Geo.  4,  c.  78,  there  could  be  no  doubt  that  where  a  bill  or 
note  was,  in  the  body  of  it,  made  payable  at  a  particular  place,  a  presentment  at  such 
place  must  have  been  averred  and  proved  ;  Bowe  v.  Young  (2  B.  &  B.  165),  Saunderscm 
v.  Bowea  (14  East,  500).  That  statute  applies  to  bills  only,  and  the  law  with  respect 
to  promis.sory  notes  remains  unaltered:  Emblin  v.  Dartndl  (12  M.  ft  W.  830). 
[Alderson,  B.  The  other  side  will  [386]  contend  that  the  words  "at  10  Duncan- 
street,"  are  nothing  more  than  part  of  the  description  of  the  payee.]  If  so,  the  words 
would  have  been  "of  10  Duncan-street,"  and  not  "at  "  It  is  a  principle  of  law  that 
pleadings  are  to  be  taken  most  strongly  against  the  party  pleading  them  :  Fearce  v. 
Champiieys  (3  Dovvl.  P.  G.  276).  It  will  perhaps  be  urged  that  where  an  ambiguity 
exists,  such  construction  is  to  be  adopted  as  will  give  effect  to  the  document  declared 
on  ;  but  that  rule  must  be  received  with  some  qualification.  In  liix  v.  Stevens  (5  East, 
244),  which  was  an  indictment  on  the  33  Geo  3,  c.  52,  s.  62,  charging  a  British 
subject  residing  in  India  with  receiving  presents  "  for  a  long  time,  to  wit,  until "  a 
certain  day,  the  question  was  whether  the  word  "  until  "  was  to  be  construed  exclusive 
or  inclusive  of  the  da}'  to  which  it  applied,  and  the  Court  held  that  it  might  be 
construed  in  either  way,  according  to  the  context  and  subject-matter.  Lord  Ellen- 
borough,  in  delivering  judgment,  said  (p.  256):  "If  the  word  'until'  had  occurred 
in  a  contract,  and  the  context  or  subject-matter  evidently  shewed  that  it  was  meant 
in  an  inclusive  sense,  there  can  be  no  doubt  but  that  the  Court,  in  furtherance  of 
such  intention,  would  so  construe  it."  In  Fleehvood  v.  Curlty  (Hob.  267),  it  was  agreed 
that  words  of  an  ambiguous  sense  shall  receive  the  best  sense.  The  obvious  meaning 
and  best  sense  of  these  words  is,  that  the  note  is  payable  at  a  particular  place. 

Needham,  contra.  According  to  a  reasonable  construction  of  this  instrument,  it 
is  not  a  note  payable  at  a  particular  place.  If  the  words  "at  10  Duncan-street, 
Edinburgh,"  had  been  inserted  after  the  words  "to  pay  her,"  the  effect  would  have 
been  to  render  the  note  payable  at  that  place  only  ;  but  following,  as  they  do,  the 
name  of  the  payee,  they  are  merely  words  of  description  or  addition.  Clans  in  Scot- 
[387]-land  are  better  known  by  place  than  name.  The  rule,  that  pleadings  are  to  be 
taken  most  strongly  against  the  party  pleading  them,  is  only  applicable  to  cases  of 
ambiguity  in  the  words  themselves.  Here  the  word  "at"  evidently  means  "residing 
at."  [Alderson,  B.  If  the  word  "at"  means  "of,"  why  not  so  state  it  in  the 
declaration  1  That  would  be  describing  the  instrument  according  to  its  legal  effect.] 
There  is  no  ambiguity  in  the  words,  and  even  admitting  that  they  are  capable  of  two 
constructions,  the  objection  simply  resolves  itself  into  one  of  a  want  of  certainty, 
which  can  only  be  taken  advantage  of  on  special  demnrrei-.  On  general  demurrer 
the  Court  will  make  every  intendment  in  favour  of  the  declaration.  The  present 
case  is  not  governed  by  the  decisions  cited,  for  the  law  as  to  payment  of  notes  at  a 
particular  place  (which  it  is  conceded  is  not  altered  by  the  1  &  2  Geo.  4,  c.  78),  applies 
only  to  negotiable  securities,  and  not  to  an  instrument  like  the  present,  which  merely 
creates  a  debt  between  the  parties  to  it.  A  covenant  to  pay  at  a  particular  place 
may  be  stated  as  a  covenant  to  pay  genei'ally.     As  between  payee  and  maker,  no 


1  EX.  388.  SPINDLER   V.  GRELLETT  165 

demand  need  be  proved.  Il'ain  v.  Bailey  (10  A.  &  E.  616)  decided,  that  when  a  note 
is  not  negotiable,  the  maker  cannot  refuse  payment,  though  the  payee  be  unable  or 
refuse  to  produce  it.  The  effect  of  that  decision  is,  that,  where  a  note  is  not  negoti- 
;ible,  a  presentment  for  or  demand  of  payment  is  unnecessary.  [Pollock,  C.  B.  All 
that  irain  v.  Bailey  decides  is,  that,  where  the  instrument  is  not  negotiable,  the  maker 
is  bound  to  pay  it  without  its  production,  and  therefore  it  is  no  answer  to  say  that 
he  was  always  ready  and  willing  to  pay  on  the  note  being  delivered  up.]  It  is  the 
duty  of  the  maker  of  a  note  to  be  ready  to  pay  at  all  places,  and  the  effect  of  a 
contract  to  pay  at  a  particular  place  is  to  enable  the  maker  to  relieve  himself,  by 
shewing  that  he  was  then  and  there  ready  to  pay.  But  that  applies  only  to  negoti- 
[388]-able  instruments.  [Pollock,  C.  B.  Why  should  the  contract  of  the  parties  be 
altered,  because  the  note  is  not  negotiable  ?  Rolfe,  B.  It  would  be  strange  if  the 
maker  was  ready  to  pay  at  the  place  mentioned  in  the  note,  and  yet  was  liable  to  be 
sued  because  he  was  not  somewhere  else  to  pay  it.]  If  presentment  be  necessary,  it 
is  in  substance  alleged  in  this  declaration,  for  it  is  averred  that  the  plaintiffs  were 
always  ready  and  willing  to  receive  the  amount  according  to  the  tenor  and  effect  of 
the  note  of  which  the  defendant  had  notice.  Huffam  v.  Ellis  (3  Taunt.  415)  is  an 
authority  to  shew  that  such  allegation  is  sufficient  on  general  demurrer.  [Pollock,  C.  B. 
Here  there  is  no  averment  of  demand.] 

Addison,  in  reply.  The  Court  will  not  judicially  notice  the  Scotch  language  of 
customs.  The  words  "at  10  Duncan-street,"  by  a  reasonable  construction,  mean 
that  the  note  is  to  be  payable  at  that  particular  place.  In  Dmaston  y.  Payne  (2  H. 
Blac.  531),  BuUer,  J.,  says,  "By  a  common  intent  I  understand  that  where  words 
are  used  which  will  bear  a  natural  sense,  and  also  an  artificial  one,  or  one  to  be  made 
out  by  argument  or  inference,  the  natural  sense  shall  prevail :  it  is  simply  a  rule  of 
construction,  but  not  of  addition.  Common  intent  cannot  add  to  a  sentence  words 
which  are  omitted.  There  is  also  another  rule  in  pleading,  which  is,  that,  if  the 
meaning  of  words  be  equivocal,  they  shall  be  taken  most  strongly  against  the  party- 
pleading  them."  That  rule  was  recognised  by  Bayley,  J.,  in  Thornton  v.  Adams 
(5  M.  &  Sel.  38).  There  is  no  foundation  for  the  argument  that  a  presentment  is 
not  necessary  in  the  case  of  a  note  which  is  not  negotiable. 

Pollock,  C.  B.  I  am  of  opinion  that  our  judgment  should  be  for  the  defendant. 
The  form  of  the  note  must  be  taken  to  be  that  set  out  in  the  declaration.  The  question 
then  is,  what  is  the  effect  of  a  note  by  which  the  de-[389]-fendant  promised  to  pay 
one  of  the  plaintiffs,  when  sole,  by  the  name  and  addition  of  "  Miss  Jessie  Hope,  at 
10  Duncan-street,  Edinburgh?"  Is  it  necessary,  on  account  of  the  ambiguity  and 
uncertainty  of  the  language,  to  seek  for  the  meaning  of  the  parties  out  of  the  note 
itself,  or  is  it  not  rather  an  inference  of  law,  from  the  very  form  of  the  note,  that  it 
is  payable  at  10  Duncan-street  1  The  statute  1  &  2  Geo.  4,  c.  78,  does  not  apply  to 
promissory  notes,  which  must  still  be  presented  for  payment  at  the  particular  place 
(if  any)  at  which  they  are  made  payable.  Mr.  Needham  says,  that  there  is  a  distinction 
between  notes  which  are  negotiable  and  those  which  are  not.  No  doubt  there  is  a 
distinction  in  one  respect,  as  pointed  out  in  IFain  v.  Bailey,  viz.  that  the  latter  are 
available  only  in  the  hands  of  the  party  to  whom  they  are  made  payable,  whereas 
the  former  are  pa\able  to  any  bona  fide  holder.  But  that  case  fails  to  shew  that 
there  is  any  such  distinction  as  that  contended  for,  viz  that  the  place  of  payment  is 
a  matter  wholly  immaterial.  If  there  had  been  any  difference,  I  should  have  thought 
that  where  the  contract  is  by  the  instrument  confined  to  the  parties  themselves,  the 
place  of  payment,  being  part  of  the  contract,  would  be  more  likely  to  be  important 
than  in  a  case  where  the  instrument  went  into  the  hands  of  other  persons.  It  is  said 
that  the  declaration  does  in  substance  state  a  presentment,  because  it  alleges  that  the 
plaintift'  was  always  ready  and  willing  to  receive  the  amount  according  to  the  tenor 
and  eft'ect  of  the  note.  But  I  think  that  averment  does  not  supply  the  place  of  a 
demand  of  payment.  The  cases  certainly  shew,  that  if  the  declaration  had  alleged 
a  demand  according  to  the  tenor  and  effect  of  the  note,  that  would  have  been  sufficient. 
In  Hiiffani  v.  Ellis  there  was  such  an  allegation,  and  though  it  was  not  specifically 
alleged  that  the  demand  was  made  at  the  place  where  the  bill  was  payable,  but  only 
upon  the  persons  at  whose  house  it  was  payable,  yet  the  demand  being  stated  to  be 
according  to  the  tenor  and  eHect  of  the  bill,  the  Court  [390]  held  the  allegation 
sufficient,  as  such  demand  could  not  be  according  to  the  tenor  and  eft'ect  of  the  bill 
unless  made  at  the  particular  place.     This  is  a  case  in  which  a  note  is  made  payable 
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at  a  particular  place,  and  the  declaration  contains  no  allegation  of  a  presentment  oi 
demand.     Our  judgment  must  therefore  be  for  the  defendant. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  we  must  construe  the  declara- 
tion according  to  the  English  language,  and  we  cannot  so  construe  it  without  making 
the  words  "at  10  Duncan-street,"  descriptive  of  the  particular  place  at  which  the 
note  is  payable.  If,  as  suggested,  the  plaintiff  had  substituted  the  word  "  of "  foi- 
"  at "  in  the  declaration,  there  would  have  been  no  variance,  supposing  the  words  to 
mean  only  the  description  of  the  party.  If,  however,  they  really  mean  the  place  at 
which  the  note  is  payable,  such  a  declaration  would  not  be  proved.  I  think  they 
have  the  latter  meaning,  and  as  there  is  no  averment  of  presentment  or  demand,  the 
plaintiffs  ought  not  to  succeed. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  ground  of  demurrer  is,  that  the  note 
appears  b}^  the  declaration  to  have  been  made  payable  at  a  particular  place,  anfl  there 
is  no  averment  of  presentment  at  that  place.  First,  it  is  said  that  such  is  not  the 
true  construction  of  the  note,  and  that  the  woids  "at  10  Duncan-street,"  are  merely 
descriptive  of  the  person  of  the  payee.  But  it  is  impossible  to  torture  the  words  to 
any  such  meaning,  without  endeavouring  to  make  obscure  that  which  is  perfectly 
plain.  Secondly,  it  is  said,  that  it  is  not  necessary  to  aver  a  presentment,  because 
the  note  is  not  negotiable,  and  JFain  v.  Baileij  is  relied  on.  But  in  that  case  the  party 
could  not  be  damnified  by  the  non-delivery  of  the  note,  for  the  instrument  not  being 
negotiable,  the  payee  alone  could  sue  upon  it.  No  such  distinction  exists  as  to  the 
necessity  for  presentment,  which  must  be  averred,  whether  the  note  be  negotiable  or 
not.  [391]  The  third  point  is,  that,  assuming  this  to  be  a  note  payable  at  a  particular 
place,  the  declaiation  alleges  that  which  amounts  to  an  averment  of  presentment, 
namely,  that  the  party  was  always  ready  and  willing  to  receive  the  money  according 
to  the  tenor  and  effect  of  the  note.  It  seems  strange  to  endeavour  to  construe  words 
which  have  one  meaning,  so  as  to  give  them  another  and  a  different  meaning.  Those 
words  cannot  apply  to  a  presentment,  and  were  never  intended  to  mean  it. 

Judgment  for  defendant. 

WiTHAJi  V.  Lynch.  Nov.  24,  1847. — A  judge  at  chambers  having  made  an  order 
under  the  1  &  2  Vict.  e.  110,  s.  14,  and  3  &  4  Vict.  c.  82,  s.  1,  charging  an 
annuity  payable  out  of  the  "Suitors'  Fund,"  by  order  of  the  Lord  Chancellor,  in 
pursuance  of  the  provisions  of  the  46  Geo.  3,  c.  128,  this  Court  considering  it 
doubtful  whether  or  no  the  judge's  order  was  valid,  refused  to  set  it  aside,  as,  by  so 
doing,  they  would  deprive  the  party  of  the  right  of  appeal. — Quasre,  if  this 
Court  has  jurisdiction  over  an  order  of  that  description. 

[S.  C.  17  L.  J.  Ex.  13.] 

Sir  Fitzroy  Kelly,  on  behalf  of  the  Governor  and  Company  of  the  Bank  of  England, 
had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  two  orders  of  Piatt,  B. 
of  the  6th  and  16th  of  July  last,  should  not  be  rescinded. 

The  following  facts  appeai-ed  from  the  affidavits  in  support  of  the  application.  In 
the  year  1738,  the  sums  belonging  to  the  suitors  in  Chancery  paid  in  under  decrees 
or  orders  of  the  Court,  having  accumulated  to  a  very  large  sum  of  money,  an  act  of 
Parliament  was  passed  directing  the  same  to  be  invested,  for  account  of  the  parties 
interested  therein  and  entitled  thereto,  in  stock  or  annuities  to  be  purchased  in  the 
name  of  the  Accountant-General.  That  was  accordingly  done,  and  the  several  accounts 
opened  under  the  act  have  since  been  popularly  termed  "The  Suitors'  Fund."  At 
the  date  of  the  said  orders,  that  fund  consisted  of  six  several  accounts  of  Government 
or  Parliamentary  annuities,  standing  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  kept  for  the  entry  of  the  national  debt  of  Great  Britain,  in  the 
name  of  the  Accountant-General  of  the  High  Court  of  Chancery,  such  several  accounts 
having  been  opened,  and  the  several  amounts  of  stock  carried  [392]  to  the  credit  of 
such  accounts,  under  and  by  virtue  of  the  following  acts  of  Parliament: — 12  Geo.  2, 
c.  24  ;  4  Geo.  3,  c.  32  ;  5  Geo.  3,  c.  28 ;  8  &  9  Geo.  3,  s.  2,  c.  19 ;  14  Geo.  3,  c.  43  ; 
and  32  Geo.  3,  c.  42.  In  addition  to  those  accounts,  another,  or  seventh  account,  was 
kept  in  the  books  of  the  Bank  of  England,  in  the  name  of  the  Accountant-General  of 
the  Court  of  Chancery,  called  the  "  Cash  Balance  Account,"  which  is  an  account  of  cash 
paid  in  from  time  to  time  in  the  various  suits  in  Chauceiy,  on  account  of  the  suitors 
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in  Chancery,  and  to  which  account  is  also  credited  cash  received  by  the  Aecountant- 
General,  for  the  dividends  and  interest  accruing  from  time  to  time  on  the  stocks  and 
annuities  so  comprised  in  the  said  six  several  accounts  above  mentioned.  From  this 
account  monies  are  paid  under  the  orders  of  the  Lord  Chancellor.  The  defendant, 
who  was  one  of  the  Masters  of  the  Court  of  Chancery,  became  entitled  to  a  retiring 
pension  of  £1500  per  annum,  under  the  46  Geo.  3,  c.  128,  and  under  an  order  of  the 
Lord  Chancellor,  dated  the  31st  of  March,  1847,  made  "In  the  Matter  of  the  Suitors 
of  the  High  Court  of  Chancery."  By  that  order,  after  reciting  the  46  Geo.  3,  c.  128, 
the  3  &  4  Will.  4,  c.  84,  and  a  certain  order,  petition,  and  deed  of  resignation  of 
office  by  the  defendant  A.  H.  Lynch,  the  Lord  Chancellor  did  order  "  that  out  of  the 
interest  and  dividends  of  the  Government  or  Parliamentary  securities,  carried  or  to 
be  carried  to  the  account  intitled  '  Account  of  monies  placed  out  for  the  benefit  and 
better  security  of  the  suitors  of  the  High  Court  of  Chancery,'  and  out  of  the  interests 
and  dividends  of  the  Government  or  Parliamentary  securities,  carried  to  the  account 
intitled,  '  Account  of  securities  purchased  with  surplus  interest  arising  from  securities 
carried  to  an  account  of  monies  placed  out  for  the  benefit  and  better  security  of  the 
suitors  of  the  High  Court  of  Chancery,'  there  shall  be  paid,  but  subject  to  and  without 
prejudice  to  the  payment  of  all  salaries  and  other  sums  of  money,  by  any  act  or  acts 
of  Parliament  not  repealed  by  the  said  act  of  the  3  &  4  Will.  4,  directed  or  authorised 
to  be  paid  thereout  [393]  by  the  Governor  and  Company  of  the  Bank  of  England,  by 
virtue  of  an  order  or  orders  of  this  Court  to  be  made  for  that  purpose,  without  any 
draft  from  the  Accouutant-General  of  this  Court,  the  sum  of  2031.  13s.,  being  the 
proportionate  part  of  the  annual  sum  of  £2500,  payable  to  the  said  A.  H.  Lynch,  as  one 
of  the  Miisters  in  ordinary  of  this  Court,  and  which  accrued  from  the  25th  of  February 
last,  the  last  quarterly  day  of  payment  thereof,  to  the  said  25th  of  March  instant,  the 
day  of  the  resignation  of  the  said  A.  H.  Lvnch,  (both  days  inclusive).  And  his  Lord- 
ship doth  hereby,  on  the  ground  that  the  said  A.  H.  Lynch  is  afflicted  with  permanent 
infirmity,  disabling  him  from  the  due  execution  of  his  office,  further  order,  that  out  of 
the  dividends  and  interest  of  the  Government  or  Parliamentary  securities  carried  to 
the  said  account,  intitled  '  Account  of  monies  placed  out  for  the  benefit  and  better 
security  of  the  suitors  of  the  High  Court  of  Chancery,'  and  out  of  the  interest  and 
dividends  of  any  Government  or  Parliamentary  securities,  after  the  passing  of  the  said 
act,  46  Geo.  3,  to  be  purchased  and  placed  to  the  last-mentioned  account,  but  subject 
and  without  prejudice  to  the  payment  of  all  salaries  and  other  sums  of  money  by  the 
several  acts  of  Parliament  in  the  said  act,  46  Geo.  3,  mentioned  or  referred  to,  directed 
or  authorised  to  be  paid  thereout,  there  shall  be  paid  by  the  Governor  and  Company 
of  the  Bank  of  England  to  the  said  A.  H.  Lynch  an  annuity  or  clear  yearly  sum  of 
£1500,  by  even  and  equal  quarterly  payments,  on  the  5th  day  of  January,  the  5th  day 
of  April,  the  5th  day  of  July,  and  the  iOth  day  of  October,  in  every  year,  from  the 
period  of  his  resigning  his  said  office,  for  and  during  the  term  of  his  natural  life,  free 
from  Parliamentary  taxes ;  the  first  quarterly  payment  thereof  to  be  made  on  the  5th 
day  of  July  next,  without  any  draft  from  the  said  Accountant-General  for  that 
purpose ;  and  his  Lordship  doth  order  that  there  be  paid  in  like  manner,  but  subject 
as  lastly  hereinbefore  mentioned,  to  the  said  A.  H.  Lynch,  on  the  5th  day  of  April 
next,  the  sum  of  411.  13s.  4d.,  being  the  proportionate  [394]  part  of  the  said  annuity 
or  clear  yearly  sum  of  £1500,  which  will  have  accrued  from  the  said  25th  day  of  March, 
to  the  said  5th  day  of  April  next,  without  any  draft  from  the  said  Accountant-General 
for  that  purpose." 

There  was  no  appropriation  of  any  part  of  the  said  stocks,  funds,  securities,  or 
monies,  for  the  purpose  of  paying  the  said  annual  sum  of  £1500,  but  the  Bank  of 
England  are  in  the  habit  of  paying  salaries  and  pensions  under  the  order  of  the  Court 
of  Chancery,  to  a  large  amount,  out  of  the  said  funds.  The  two  sums  of  2031.  13s., 
and  411.  13s.  4d.,  mentioned  in  the  above  order,  were  paid  on  the  Uth  of  May,  1847, 
by  the  Bank  to  the  defendant's  attorney,  duly  authorised,  out  of  the  general  cash 
balance  to  the  credit  of  the  last-mentioned  seventh  account. 

On  the  6th  of  July,  the  following  order  of  Piatt,  B  ,  dated  on  that  day,  was  served 
on  the  Governor  and'Company  of  the  Bank  of  England  :— "  Witham  v.  Lynch.  Upon 
reading  the  affidavit  of  the  plaintifl',  I  do  order  that,  unless  cause  be  shewn  to  the 
contrary  at  my  chambers,  in  Rolls'-garden,  Chancery-lane,  on  Tuesday  next,  at  ten  o'clock 
in  the  forenoon,  the  annuity  of  the  sum  of  £1500  a  year,  payable  to  the  defendant  as 
a  superannuated    Master  of  \he  Court  of  Chancery,  out  of  the  Suitors'  Fund  standnig 
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in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England,  in  the  name  of 
the  Accountant-General  of  the  Court  of  Chancery,  stand  charged  with  the  payment  to 
the  plaintiff  of  the  sum  of  40071.  17s,  the  amount  of  the  judgment-debt  in  this  action, 
pursuant  to  the  statutes  in  that  case  made  and  provided." 

On  the  1 6th  of  July,  the  following  order  absolute  by  the  same  judge,  dated  on  that 
day,  was  served  on  the  Bank  of  England  : — "  Witham  v.  LyTich.  Upon  hearing  counsel 
on  both  sides,  and  upon  reading  the  affidavits  of  the  plaintiff,  I  do  order,  that  the 
annuity  of  the  sum  of  £1500  a  year,  payable  to  the  defendant  as  a  superannuated 
Master  of  the  Court  of  Chancery  out  of  the  Suitors' Fund,  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England  [395]  in  the  name  of  the  Accountant- 
General  of  the  Court  of  Chancery,  stand  charged  with  the  payment  to  the  plaintiff'  of 
the  sum  of  40071.  17s.,  the  amount  of  the  judgment-delit  in  this  action,  puivsuant  to 
the  statutes  in  that  case  made  and  provided." 

These  orders  were  made  under  the  1  &  2  Vict.  c.  110,  ss.  14,  15,  and  the 
3  &  4  Vict.  c.  82,  s.  l.(a) 

(a)  1  &  2  Vict.  c.  110,  s.  14,  enacts,  "That  if  any  person  against  whom  any  judg- 
ment shall  have  been  entered  up  in  any  of  Her  Majesty's  superior  courts  at  Westminster, 
shall  have  any  Government  stock,  funds,  or  annuities,  or  any  stock  or  shares  of  or  in 
any  public  company  in  England,  (whether  incorporated  or  not),  standing  in  his  name, 
in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a 
judge  of  one  of  the  superior  courts,  on  the  application  of  any  judgment  creditor,  to 
order  that  such  stocks,  funds,  annuities,  or  shares,  or  such  of  them  or  such  part  thereof 
respectively  as  he  shall  think  fit,  shall  stand  charged  with  the  payment  of  the  amount 
for  which  judgment  shall  have  been  so  recovered,  and  interest  thereon  ;  and  such  order 
shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he  would  have  been  entitleil 
to  if  such  charge  had  been  made  in  his  favour  by  the  judgment  debtor ;  provided  that 
no  proceedings  shall  be  taken  to  have  the  benefit  of  such  charge  until  after  the  expira- 
tion of  six  calendar  months  from  the  date  of  such  order." 

Sect.  15  :  "And  in  order  to  prevent  any  person  against  whom  judgment  shall  have 
been  obtained  from  transferring,  receiving,  or  disposing  of  any  stock,  funds,  annuities, 
or  shares  hereby  authorised  to  be  charged  for  the  benefit  of  the  judgment  creditor 
under  an  order  of  a  judge,  be  it  further  enacted,  that  every  order  of  a  judge  chai-ging 
any  Government  stock,  funds,  or  annuities,  or  any  stock  or  shares  in  any  public 
company  under  this  act,  shall  be  made  in  the  first  instance  ex  parte,  and  without  any 
notice  to  the  judgment  debtor,  and  shall  be  an  order  to  shew  cause  only ;  and  such 
order,  if  any  Government  stock,  funds  or  annuities  standing  in  the  name  of  the  judg- 
ment debtor  in  his  own  right  or  in  the  name  of  any  person  in  trust  for  him,  is  to  be 
affected  by  such  order,  shall  restrain  the  Governor  and  company  of  the  Bank  of  England 
from  permitting  a  transfer  of  such  stock  in  the  meantime,  and  until  such  order  shall  be 
made  absolute  or  discharged  ;  and  if  any  stock  or  shares  of  or  in  any  public  company 
standing  in  the  name  of  the  judgment  debtor  in  his  own  right  oi-  in  the  name  of  any 
person  in  trust  for  him,  is  or  are  to  be  affected  by  any  such  order,  shall  in  like  manner 
restrain  such  public  company  from  permitting  a  transfer  thereof ;  and  that  if,  after 
notice  of  such  order  to  the  person  or  persons  to  be  restrained  thereby,  or,  in  case  of 
corporations,  to  any  authorised  agent  of  such  corporation,  and  before  the  same  order 
shall  be  discharged  or  made  absolute,  such  corporation  or  person  or  persons  shall 
permit  any  such  transfer  to  be  made,  then,  and  in  such  case  the  corporation  or  person 
or  persons  so  permitting  such  transfer,  shall  be  liable  to  the  judgment  creditor  for  the 
value  or  amount  of  the  property  so  charged  and  so  transferred,  or  such  part  thei'eof  as 
maybe  sufficient  to  satisfy  his  judgment;  aiid  that  no  disposition  of  the  judgment 
debtor  in  the  meantime  shall  be  valid  or  effectual  as  against  the  judgment  creditor ; 
and  further,  that  unless  the  judgment  debtor  shall,  within  a  time  to  be  mentioned  in 
such  order,  shew  to  a  judge  of  one  of  the  superior  courts  sufficient  cause  to  the 
contrary,  the  said  order  shall,  after  proof  of  notice  thereof  to  the  judgment  debtor,  his 
attorney,  or  agent,  be  made  absolute.  Provided,  that  any  such  judge  shall,  upon  the 
application  of  the  judgment  debtor,  or  any  per.son  interested,  have  full  power  to 
discharge  or  vary  such  order,  and  to  award  such  costs  upon  such  application  as  he 
may  think  fit." 

3  &  4  Vict.  c.  82,  s.  1  (reciting  1  &  2  Vict.  c.  110,  s.  14),  "And  whereas  doubts 
have  been   entertained  whether  the   said   provisions  extend  to  the  cases  hereinafter 
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[396]  On  the  12th  day  of  July,  after  service  of  the  above  order  nisi,  the  quarter's 
pension  due  on  the  5th  of  July  was  demanded  [397]  at  the  Bank  by,  and  was 
paid  to,  the  ;iuthorised  attorney  of  the  defendant,  out  of  the  money  standing  to  the 
credit  of  the  said  seventh  account.  The  plaintiff  had  since  brought  an  action  on 
the  case  against  the  Bank  of  Englaud,  to  recover  damages  in  respect  of  that  payment. 

Martin  and  Peacock  shewed  cause.  The  second  section  of  the  46  Geo.  3,  c.  128, 
empowers  the  Lord  Chancellor  to  order  an  annuity  or  yearly  sum  not  exceeding  £1500 
to  be  paid  out  of  the  dividends  and  interest  of  the  "Suitors  F'und"  to  any  Master 
disabled  by  infirmity  from  discharging  his  duty.  The  effect,  therefore,  of  the  order  of 
the  31st  of  March,  18i7,  was  to  create  an  annuity  payable  by  the  Bank  of  England 
during  the  life  of  Master  Lynch.  No  doubt  the  annuity  was  dependent  on  the  existence 
of  the  fund  out  of  which  it  was  payable,  but  there  was  no  more  uncertainty  of  payment 
than  in  the  case  of  any  other  annuity.  Though  the  sixth  section  provides  that  the 
securities  shall  remain  liable  to  answer  all  demands  of  the  suitors,  the  accumulations 
of  compound  interest  have  created  a  fund  far  greater  than  the  suitors  could  ever 
exhaust.  [Kolfe,  B.  Suppose  the  value  of  stock  fell  to  such  an  extent  that  the  fund 
proved  insufficient  to  pay  all  the  suitors,  then  this  annuity  would  fail]  Every  annuity 
is  subject  to  contingencies  of  a  similar  description.  It  is  conceded  that  the  words  [398] 
"  Government  stock,  funds,  or  annuities,"  in  the  fourteenth  section  of  the  1  &  2  Vict. 
0.  110,  refer  only  to  the  ordinary  public  securities  ;  but  the  language  of  the  3  &  4  Vict. 
c.  82,  is  more  comprehensive.  The  first  section  of  that  act,  after  reciting  the  fourteenth 
section  of  the  1  &  2  Vict.  c.  110,  enacts,  "  that  the  aforesaid  provisions  of  the  said  act 
shall  be  deemed  and  taken  to  extend  to  the  interest  of  any  judgment  debtor,  whether 
in  possession,  remainder,  or  reversion,  and  whether  vested  or  contingent,  as  well  in 
any  such  stocks,  funds,  annuities,  or  shares  as  aforesaid,  as  also  in  the  dividends, 
interest,  or  annual  produce  of  any  such  stock,  funds,  annuities,  or  shares."  And  when- 
ever the  judgment  debtor  shall  have  any  interest  in  stock,  funds,  annuities,  or  shares 
standing  in  the  name  of  the  Accountant-Geueral  of  the  Court  of  Chancery,  the  judge 
may  make  an  order  as  to  such  stock,  &c.  or  the  interest,  dividends,  or  annual  produce 
thereof,  in  the  same  way  as  if  the  same  had  been  standing  in  the  name  of  a  trustee 
of  the  judgment  debtor.  Here  the  defendant  had  a  clear  vested  estate  in  possession 
in  the  annual  produce  of  the  funds  standing  in  the  name  of  the  Accountant-General 
of  the  Court  of  Chancery.  But  if  these  orders  are  not  within  the  acts  of  Parliament, 
then  they  are  of  no  effect,  and  it  is  unnecessary  to  set  them  aside.  And  if  the  question 
is  at  all  doubtful,  the  Court  will  allow  the  orders  to  stand,  since,  by  setting  them  aside, 

mentioned.  Now  therefore  be  it  declared  and  enacted,  &c.,  that  the  aforesaid 
provisions  of  the  said  act  shall  be  deemed  and  taken  to  extend  to  the  interest  of  any 
judgment  debtor,  whether  in  possession,  I'emainder,  or  reversion,  and  whether  vested 
or  contingent,  as  well  in  any  such  stock,  funds,  armuities,  or  shares  as  aforesaid,  as  also 
in  the  dividend.s,  interest,  or  ainiual  produce  of  any  such  stock,  funds,  annuities,  or 
shares ;  and  whenever  any  such  judgment  debtor  shall  have  any  estate,  right,  title,  or 
interest,  vested  or  contingent,  in  possession,  remainder,  or  reversion,  in,  to,  or  out 
of  any  such  stocks,  funds,  or  annuities  or  shares  as  aforesaid,  which  now  are  or  shall 
hereafter  be  standing  in  the  name  of  the  Accountant-General  of  the  Court  of  Chancery, 
or  the  Accountant-General  of  the  Court  of  Exchequer,  or  in,  to,  or  out  of  the 
dividends,  interest,  or  annual  produce  thereof,  it  shall  be  lawful  for  such  judge  to 
make  any  order  as  to  such  stock,  funds,  annuities,  or  shares,  or  the  interest, 
dividends,  or  annual  produce  thereof,  in  the  same  way  as  if  the  same  had  been  standing 
in  the  name  of  a  trustee  of  such  judgment  debtor :  Provided  always,  that  no  order  of 
any  judge  as  to  any  stock,  funds,  annuities,  or  shares  standing  in  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery  or  the  Accountant-General  of  the  Court 
of  Exchequer,  or  as  to  the  interest,  dividends,  or  annual  produce  thereof,  shall  prevent 
the  Governor  and  Company  of  the  Bank  of  England  or  any  public  company  from 
permitting  any  transfer  of  such  stocks,  funds,  annuities,  or  shares,  or  payment  of  the 
interest,  dividends,  or  annual  payments  thereof,  in  such  manner  as  the  Court  of 
Chancery  or  the  Court  of  Exchequer  respectively  may  direct,  or  shall  have  any  greater 
effect  than  if  such  debtor  had  charged  such  stock,  funds,  annuities,  or  shares,  or  the 
interest,  dividends,  or  annual  produce  thereof,  in  favour  of  the  judgment  creditor  with 
the  amount  of  the  sum  to  be  mentioned  in  any  such  order." 
Ex.  Div.  X.— 6* 
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the  plaintiff  will  be  depi-ived  of  his  right  of  appeal,  which  may  be  ultimately  made  to 
the  Hou.se  of  Lords. 

Sir  Fitzroy  Kelly  and  Sir  J.  Bayley,  in  support  of  the  rule.  The  form  of  the  Lord 
Chancellor's  order,  and  the  terms  of  the  statute  on  which  it  is  founded,  plainly  shew 
that  these  orders  are  invalid.  Under  the  1  &  2  Vict.  c.  110,  s.  14,  the  property  to  be 
charged  must  be  Government  stock,  funds,  or  annuities  standing  in  the  Bank  books  in 
the  name  of  the  judgment  debtor,  oi'  of  some  person  in  trust  for  him.  The  .3  &  4  Vict. 
c.  82,  enacts,  that  the  provisions  of  the  [399]  1  &  2  Vict.  c.  110,  s.  14,  shall  be  deemed 
and  taken  to  extend  to  the  interest  of  any  judgment  debtor,  as  well  in  "any  such 
stock,  funds,  annuities,  or  shares,"  as  also  in  the  dividends,  interest,  and  annual  produce 
of  such  stock,  &c.  That  statute  does  not  vary  the  description  of  property  which  may 
be  charged,  but  only  superadds  "stock,  funds,  or  annuities  standing  in  the  name 
of  the  Accountant-General  of  the  Court  of  Chancery,"  which  means  stock  of  some 
individual  paid  into  court  to  the  credit  of  the  Accountant-General.  This  is  not  an 
annuity  of  that  description,  but  "  a  pension  "  payable  out  of  a  particular  fund  belonging 
to  the  suitors  of  the  Court,  The  Lord  Chancellor's  order  shews  upon  the  face  of  it  that 
there  are  no  specific  dividends  which  can  lie  charged,  or  which  the  Bank  can  be  restrained 
from  transferring.  There  is  no  annuity  existing  in  the  name  of  the  Accountant-General. 
It  is  evident  from  the  sixth  section  of  the  46  Geo.  3,  c.  128,  that  the  legislature 
never  intended  to  appropriate  the  suitors'  money  to  their  prejudice,  and  if  the 
whole  could  by  any  possibility  be  claimed  by  the  rightful  owners,  this  annuity  would 
cease.  It  is  not  an  "interest"  in  stock  within  the  3  &  4  Vict.  c.  82.  [Alderson,  B. 
Have  we  any  jurisdiction  over  these  orders  ?  They  are  not  orders  over  which  this  Court 
can  exercise  any  control,  but  orders  to  be  enforced  by  the  Lord  Chancellor.  Our 
jurisdiction  only  extends  to  cases  where  the  order  of  the  judge  must  be  consideied  as 
the  act  of  the  Court.  Pai'ke,  B.  Whenever  a  juri.sdiction  is  conferred  by  statute  on 
a  judge  of  the  superior  courts,  it  is  subject  to  appeal  to  the  Court,  unless  there  is  some- 
thing in  the  context  leading  to  a  contrary  conclusion.]  In  the  case  of  iVIorrits  v.  Manestij 
(7  Q  B.  674),  the  Court  of  Queen's  Bench  set  aside  an  order  nisi  of  a  judge  charging 
a  pension  granted  to  the  defendant  by  the  East  India  Company.  [Alderson,  B.  It 
does  not  appear  in  that  case  that  the  point  was  taken  as  to  the  juris-[400]-diction  of 
the  Court.]  The  cjue.stion  was  in  truth  the  same  as  in  the  present  case,  though  here 
there  is  a  final  order.  [Alderson,  B.  Then  Morris  v.  Manesty  overrules  Brown  v. 
Bawford  (9  M.  &  W.  42).]  Both  thtse  cases  are  authorities  to  shew  that  the  Court 
has  jurisdiction  to  rescind  these  orders.  [Alderson,  B.  Brown  v.  IJamford  is  right  to 
this  extent,  that  the  Court  will  not  interfere  until  there  is  an  order  absolute.]  The 
power  given  to  the  judge  might  affect  the  whole  public  stocks  of  the  kingdom,  and 
ought,  therefore,  to  be  subject  to  review  by  the  Court. 

Pollock,  C.  B.  We  are  all  of  opinion  that  my  Brother  Piatt's  orders  ought  not 
to  be  set  aside  ;  not  because  we  have  come  to  any  clear  opinion  on  the  point,  but 
sufficient  doubt  is  raised  to  induce  us  to  think  that  we  ought  to  let  these  orders  stand. 
If  we  were  to  set  them  aside,  we  should  conclusively  prevent  the  question  from  being 
taken  to  a  court  of  appeal.  I  abstain  from  giving  any  opinion  on  the  construction  of 
the  Acts  of  Parliament,  or  whether  we  have  any  power  to  set  aside  the  orders.  What- 
ever may  be  ultimately  done,  the  question  is  too  doubtful  for  us  to  decide  it.  If  the 
orders  be  good,  they  will  stand  :  if  not,  they  may  be  set  aside  by  another  Couit. 

Parke,  B.,  concurred. 

Alderson,  B      The  question  is  too  doubtful  for  us  to  act  affirmatively  either  way. 

RoLFE,  B.     The  plaintiff  had  better  not  force  the  Court  to  a  decision  on  the  point. 

Rule  discharged. 

[401]  Regina  v.  Speller.  Nov.  2-5,  1847.— By  stat.  7  &  8  Geo.  4,  c.  .52,  s.  33,  a 
maltster  is  liable  to  a  penalty  for  treading  or  forcing  together  in  the  couch-frame 
any  grain  making  into  malt.  The  1  Vict.  c.  49,  s.  5,  enacts,  that  any  excise 
officer,  upon  suspicion  of  the  giain  having  been  trodden  or  forced  together,  may 
throw  the  gi'ain  out  of  the  couch-frame,  and  return  it  and  lay  it  level  in  the  couch 
frame  ;  and  if  any  increase  in  the  gauge  of  the  grain  shall  be  found,  exceeding  a 
certain  proportion,  then  the  increase  so  found  shall  be  taken  as  conclusive  evidence 
that  the  grain  has  been  trodden  oi'  forced  together,  and  the  maltster  shall  there- 
upon be  convicted  in  a  penalty.     Upon  an  information  before  justices  against  the 
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defendant  for  the  penalty,  it  appeared  that  the  excise  oflBcer  had,  in  pursuance 
of  an  order  of  the  commissioners  of  excise,  returned  the  grain  by  pilino-  it  in  a 
cone  in  the  centre  of  the  couch,  and  then  distributing  it  "equally  to  all°parts  of 
the  couch.  The  increase  in  the  grain  when  thus  returned  having  exceeded  that 
allowed  by  the  act,  the  defendant  was  convicted  :— Held,  that  the  increase  in  the 
grain  found  by  such  a  mode  of  returning  it  was  conclusive  evidence  of  the  offence 
within  the  7  &  8  Geo.  4,  c.  52,  s.  33,  as  it  did  not  appear  that  the  mode  of  pro- 
ceeding was  unfair  or  improper,  and  consequently  the  conviction  was  right :  and 
that  the  officer  has  some,  if  not  an  absolute,  discretion  to  exercise  in  the  matter, 
provided  he  does  not  use  it  improperly. 

[S.  C.  17  L.  J.  M.  C.  9.] 

Special  case  under  7  &  8  Geo.  4,  c.  53,  s.  84.  This  was  an  appeal  from  the  judg- 
ment of  three  justices  of  the  peace  for  the  county  of  Hertford,  upon  an  information 
under  the  stat.  7  &  8  Geo.  4,  c.  52,  s.  33,  exhibited  by  order  of  the  commissioners  of 
excise,  by  one  George  Thorne,  an  officer  of  excise,  against  Charles  Speller,  a  licensed 
maltster  at  Hockerill,  in  the  county  of  Hertford,  for  that,  on  the  31st  of  March, 
1846,  a  quantity  of  corn  and  grain  then  and  there  making  into  malt  was  found  in 
a  certain  couch-frame  of  him  the  said  C.  Speller,  so  hard,  close,  and  compact,  as  it 
could  not  have  been  unless  the  same  had  by  some  means  or  other  been  forced  together 
therein,  contrary  &c.,  whereby,  &c.  The  information,  which  is  set  out  at  length  in 
the  record  of  conviction,  a  copy  of  which  is  annexed,  was  heard  on  the  13th  day  of 
August,  1846,  before  three  of  her  Majesty's  justices  of  the  peace  for  the  said  county, 
when  they  convicted  the  said  C.  Speller,  and  adjudged  him  to  have  forfeited  the 
sum  of  £100  for  the  offence  aforesaid,  which  sum  they  mitigated  to  £25.  Whereupon 
the  said  C.  Speller  duly  gave  the  necessary  notices  of  his  intention  to  appeal  against  the 
conviction  aforesaid  to  the  then  next  general  quarter  sessions  of  the  peace  for  the  county 
aforesaid,  and  duly  made  the  necessary  deposit  of  the  amount  of  the  said  mitigated 
penalty  ;  and  the  said  justices  thereupon  returned  to  the  said  court  of  general  quarter 
sessions  the  record  of  the  said  conviction,  and  the  said  appeal  was  duly  heard  and 
prosecuted  by  and  before  the  said  court  of  [402]  quarter  sessions  ;  and  at  such  hear- 
ing the  said  court  of  cjuarter  sessions,  at  the  instance  of  both  parties,  confirmed  the  said 
conviction,  subject  to  the  opinion  of  the  Court  of  Exchequer,  on  a  question  to  be  agreed 
upon  by  the  counsel  on  both  sides,  which  is  as  follows  : — Whether,  if  an  officer  of 
excise,  in  order  to  ascertain  the  amount  of  increase  in  the  gauge  of  the  grain  in  the 
couch-frame  after  such  grain  has  been  thrown  out  of  and  returned  into  such  couch- 
frame,  as  directed  by  1  Vict.  c.  49,  s.  5,  do  return  such  grain,  or  cause  it  to  be  returned, 
into  such  couch-frame,  by  placing  the  whole  of  such  grain  in  the  form  of  a  cone  in 
such  couch-frame,  as  described  in  the  conviction,  instead  of  by  casting  the  grain  equally 
all  over  the  floor  of  the  couch-frame,  as  is  also  described  in  the  conviction,  and  do 
thereby  obtain  more  than  the  allowed  increase  upon  gauging  the  grain  after  its  return 
to  the  couch-frame  ;  the  justices,  upon  information,  as  in  the  present  case,  are  bound 
to  receive  proof  of  such  exces.sive  increase,  obtained  by  such  means,  as  conclusive 
evidence  of  such  grain  having  been  trodden  or  forced  together  in  such  couch-frame 
before  it  was  so  thrown  out  as  aforesaid,  within  the  meaning  of  the  said  acts  of  Parlia- 
ment, and  to  convict  accordingly. 

If  the  Court  of  Exchequer  should  be  of  opinion  that  the  justices  are,  under  such 
circumstances,  bound  to  receive  such  proof  as  such  conclusive  evidence  as  aforesaid, 
then  the  said  judgment  of  the  said  court  of  quarter  sessions  is  to  be  confirmed  ;  if 
otherwise,  the  said  judgment  and  conviction  are  to  be  quashed. 

Either  party  is  to  be  at  liberty  to  refer  the  copy  of  the  record  of  the  said  convic- 
tion hereunto  annexed,  and  the  evidence  therein  set  forth,  all  which  are  to  be  taken 
as  part  of  the  case,  and  the  Court  to  draw  such  inferences  of  fact  as  it  may  think  fit, 
and  no  objection  in  point  of  form  is  to  be  taken  bj'  either  party.(c() 

(a)  7  &  8  Geo.  4,  c.  52,  s.  33,  enacts,  that  if  any  maltster  or  maker  of  malt  shall 
tread  or  force  together  any  corn  or  grain  making  into  malt  in  the  cistern  or  couch- 
frame,  or  if  any  corn  or  grain  making  into  malt  shall  be  found  in  any  cistern  or  couch- 
frame,  so  hard,  close  and  compact,  as  it  could  not  have  been  unless  the  same  had  by 
some  means  or  other  been  trodden  or  forced  together  therein,  every  maltster  or  maker 
of  malt  who  shall  tread  or  force  together  such  corn  or  grain  as  aforesaid,  or  in  whose 
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.  [403]  It  is  only  so  far  necessary  to  notice  the  conviction,  as  to  state  that  it  appeared 
by  the  evidence  of  the  excise  officers  [404]  before  the  magistrates,  that  the  method  of 
filling  the  couch-frames  by  means  of  cones  had  been  practised  about  two  years,  and 
that  such  a  course  had  Ijcen  adopted  by  an  order  of  the  commissioners  of  excise  ;  and 
that,  on  the  other  hand,  it  appeared  from  the  evidence  of  the  appellant's  witnesses, 
that  this  method  of  filling  the  couch-frame  had  been  of  comparatively  recent  adoption, 
the  previous  method  having  been  to  throw  the  grain  equally  all  over  the  couch-frames, 
and  that  by  the  new  mode  of  proceeding,  the  bulk  of  the  grain  was  increased  to  the 
extent  of  nine  or  ten  per  cent,  more  than  it  was  under  the  old  mode. 

This  case  was  argued  on  the  22nd  of  November,  in  the  present  term,  by 
The  Attorney-General  (with  whom  were  Eyland  and  Wordsworth)  for  the  Crown. 
The  simple  question,  as  taken  with  the  evidence,  is  whether,  in  retin-ning  the  malt 
into  the  couch-frame  for  the  purpose  of  taking  a  second  gauge,  the  officers  are  allowed 
to  place  it  in  the  first  instance  in  the  shape  of  a  cone  in  the  centre,  and  then  to  spread 
it  equallj',  or  whether  they  are  to  throw  it  violently  into  the  couch-frame,  so  as  to 
give  the  trader  the  benefit  of  the  compression.  The  5th  sect,  of  1  Vict.  c.  49,  says, 
that  the  increase  found  after  the  malt  has  been  returned  and  laid  level  shall  be 
conclusive  evidence  of  compression.  How  is  the  increase  to  be  ascertained  1  The 
test  for  the  purpose  of  ascertaining  duty  on  malt  may  be  taken  by  the  excise  at  various 
stages.  The  grain  increases  in  bulk  during  the  process  of  malting,  and  several  statutes 
have  been  passed  for  the  purpose  of  allowing  a  certain  increase,  without  subjecting  the 
trader  to  [405]  any  penal  consequences.  The  increase  was  calculated  for  the  purpose 
of  protecting  the  revenue,  and  not,  as  may  be  contended  on  the  other  side,  as  an 
indulgence  to  the  trader.  If  the  increase  is  beyond  a  certain  limit,  then,  as  it  is 
known  that  the  grain  cannot  fairly  have  increased  to  that  extent,  it  is  declared  that 
such  increase  shall  be  evidence  of  fraud.  The  41  Geo.  3,  c.  91,  is  the  first  act  which 
empowered  the  officers  to  remove  the  grain  from  the  couch-frame,  and  lay  it  level  in 
the   malt-house,  for  the  purpose  of    taking  the  gauge,  and  thereby  of  ascertaining 

cistern  or  couch-frame  such  corn  or  grain  shall  be  found  so  hard,  close,  and  compact  as 
aforesaid,  shall  for  every  such  offence  forfeit  and  lose  the  sum  of  £100. 

1  Vict.  c.  49,  s.  5,  enacts,  that  when  any  officer  of  excise  shall  suspect  that  the  corn 
or  grain  making  into  malt  in  any  cistern  or  couch-frame  has  been  trodden  or  forced 
together,  or  that  the  corn  or  grain  so  making  into  malt  therein  is  so  hard,  close,  and 
compact,  as  it  could  not  have  been  unless  the  same  had  been  by  some  means  or  other 
trodden  or  forced  together  in  such  cistern  or  couch-frame,  it  shall  be  lawful  for  such 
officer  to  direct  the  maltster  or  maker  of  malt,  or  his  workmen  and  servants,  to  throw 
all  such  corn  or  grain  from  and  out  of  the  cistern  or  couch-frame,  and  for  such  officer, 
and  any  person  or  persons  in  his  aid  or  assistance,  which  aid  and  assistance  the  maltster, 
or  his  workmen  and  servants,  shall  also  give  if  required,  to  return  all  such  corn  or 
grain  into  the  cistern  oi'  couch  from  which  the  same  shall  have  been  thrown,  and  to 
lay  the  whole  of  such  corn  or  grain  level  again  in  such  cistern  or  couch  ;  and  if  any 
increase  shall  be  found  in  the  gauge  or  quantity  of  such  coi'n  or  grain,  after  being 
returned  into  and  laid  level  again  in  the  cistern  or  couch-frame,  over  and  above  the 
former  gauge  taken  before  the  same  was  thrown  out,  in  any  greater  propoi'tions  than 
those  of  five  bushels  in  every  one  hundred  bushels  previously  to  such  corn  or  grain 
having  been  emptied  eight  hours  from  the  cistern,  or  six  bushels  in  every  one  hundred 
bushels  if  such  corn  or  grain  shall  have  been  emptied  from  the  cistern  eight  hours, 
and  not  emptied  sixteen  hours ;  or  seven  bushels  in  every  one  hundred  bushels  if  such 
corn  or  grain  shall  have  been  emptied  from  the  cistern  sixteen  hours  or  upward.s,  the 
increase  so  respectively  found  as  aforesaid  shall  be  deemed  conclusive  evidence  of  such 
corn  or  grain  having  been  trodden  or  forced  together;  and  the  Court  or  justice  before 
whom  such  evidence  shall  be  given  shall  thereupon  convict  the  maltster  or  maker  of 
malt  in  the  penalty  imposed  by  the  said  recited  act  of  the  7th  and  8th  year  of  his 
said  Majesty's  reign  ;  and  every  maltster  or  maker  of  malt  who,  or  whose  servants  or 
workmen,  shall  when  directed  by  any  officer  of  excise  refuse  to  throw  out  any  corn  or 
grain  making  into  malt  from  any  cistern  or  couch,  or  to  aid  or  assist,  if  required  so 
to  do,  in  returning  the  same  into  the  cistern  or  couch  from  which  the  same  shall  have 
been  thrown,  shall  forfeit  £100  :  provided  always,  that  it  shall  be  lawful  to  prove  by 
any  other  or  different  evidence  that  such  corn  or  grain  had  been  trodden  or  forced 
together." 
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whether  the  grain  had  been  unfairly  compressed.  By  the  48  Geo.  .3,  c.  74,  which  is 
the  next  act  upon  the  subject,  a  new  mode  was  adopted  of  ascertaining  whether  the 
grain  had  been  unfairly  compressed,  viz.  by  returning  or  throwing  the  grain  back 
again  into  the  couch,  and  if  a  certain  increase  was  found,  certain  consequences  were 
to  follow.  The  words  of  this  act  are  in  the  alternative  : — "  returning  or  throwing 
such  corn  or  grain  back  into  and  laying  the  same  level  in  the  couch."  The  manner 
in  which  the  grain  was  to  be  returned  is  not  specified  in  the  act.  Then  comes  the 
7  &  8  Geo.  4,  c.  52,  upon  the  3.3rd  sect,  of  which  this  information  is  founded.  By 
the  .34th  sect.,  the  officers  are  empowered  to  take  the  gauge  by  throwing  the  grain 
out  and  by  returning  it,  or  by  turning  it  over  in  the  couch.  Lastly  follows  the  act 
of  1  Vict.  c.  49,  and  upon  the  words  of  the  5th  sect,  of  that  act  the  question  turns. 
The  words  "  return "  and  "  throw  "  are  used  indifferently  in  this  section.  It  is 
admitted  that  the  officers  have  returned  the  malt  into  the  coach-frame  ;  but  the  con- 
tention is,  that  they  were  at  liberty  to  do  .so  only  in  a  particular  manner — that  it 
should  have  been  returned  in  such  a  manner  as  was  practised  at  the  time  of  the  passing 
of  the  act.  It  also  appears  from  the  different  statutes  which  have  been  passed  on  this 
subject,  that  there  has  been  a  long  course  of  experiments  in  the  excise  for  the  purpose 
of  detecting  frauds  of  this  nature  upon  the  revenue,  and  that  the  practice  as  to  the 
method  of  taking  the  gauge  [406]  has  fiequently  varied.  The  present  method  was 
introduced  by  an  order  of  the  commissioners  of  excisej  for  the  purpose  of  rendering 
the  method  of  returning  the  grain  uniform. 

Wilkins,  Serjt.  (with  whom  was  Marsh),  contr^.  The  object  of  the  legislature,  in 
passing  the  1  Vict.  e.  49,  was  to  ascertain  the  increase  of  the  gauge  of  the  grain  ;  it 
was  not  intended  that  atmospheric  air  should  be  gauged.  This  method  of  returning 
the  grain  is  only  of  two  years'  date,  whereas  the  statute  1  Vict.  c.  49  was  passed  ten 
years  ago.  This  plan  of  returning  the  grain  makes  a  difference  of  ten  per  cent,  over 
the  previous  method,  against  the  trader.  It  was  the  intention  of  the  legislature  that 
the  grain  should  be  returned  into  the  couch  in  a  fair  and  tradesmanlike  manner,  and 
in  such  a  manner  as  was  practised  at  the  time  the  act  was  passed,  and  that  plan  was 
to  throw  it  over  the  whole  of  the  couch.  It  is  the  duty  of  the  magistrates  to  ascer- 
tain whether  there  is  such  an  increase  of  grain  as,  in  the  contemplation  of  the  legis- 
lature, was  necessary  to  subject  the  maltster  to  the  penalties  of  the  act.  The  present 
method  is  unfair  to  the  trader  and  the  public.  The  magistrates  cannot  be  bound  by 
such  a  method  of  returning  the  grain  as  renders  the  increase  undue  and  unfair. 

The  Attorney-General  in  reply.  This  question  turns  upon  the  words  of  the  statute, 
and  it  is  the  most  expedient  course  not  to  depart  from  them.  This  mode  of  proceeding 
was  ordered  to  be  used  by  the  commissioners  of  excise,  as  being  a  fair  mode,  and  also 
in  order  that  the  practice  might  be  uniform.  The  act  gives  no  direction  whatever  as 
to  the  mode  in  which  the  return  of  the  grain  is  to  be  made.  The  allowance  given  to 
the  trader  is  intended  to  cover  any  loss  the  honest  trader  might  incur  by  the  increase 
of  the  gi'ain.     The  officer  is  allowed  to  use  his  discretion  in  returning  the  grain. 

[407]  Parke,  B.  The  whole  question  depends  upon  the  construction  to  be  put 
upon  the  word  "  return  "  in  the  fifth  section  of  the  statute  1  Vict.  c.  49  ;  that  term 
may  mean  that  the  officer  is  to  return  the  grain  at  his  discretion,  or  in  a  fair  way,  or 
in  the  usual  way.  The  former  relieves  the  magistrates  fi'om  any  discretion  at  all  ;  if 
the  excise  officer  has  used  his  discretion,  they  are  bound  by  that.  If  it  means  in  a 
fair  mode,  or  in  the  usual  mode,  it  would  rest  with  the  magistrates  to  decide  whether 
the  mode  was  fair  or  usual. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  pronounced  by 

Pollock,  C.  B.  In  this  case  the  question  turns  upon  the  true  construction  of  the 
fifth  section  of  the  I  Vict.  c.  49.  [His  Lordship  read  the  section,  and  proceeded.] 
Upon  an  information  befoie  the  magistrates,  there  was  a  conviction  under  the  autho- 
rity of  the  7  &  8  Geo.  4,  c.  52,  s.  33 ;  and  by  the  7  &  8  Geo.  4,  c.  53,  s.  84,  upon  an 
appeal  to  the  quarter  sessions,  a  case  was  reserved  for  the  opinion  of  this  Court. 
That  case  was  merely  whether,  if  an  officer  of  excise,  in  order  to  ascertain  the  amount 
of  increase  in  the  gauge  of  the  grain  in  the  couch-frame,  after  such  grain  has  been 
thrown  out  of,  and  returned  into,  such  couch-frame,  as  directed  by  1  Vict.  c.  49,  s.  5, 
do  return  such  grain,  or  cause  it  to  be  returned  into  such  couch-frame,  by  placing 
the  whole  of  the  grain  in  the  form  of  a  cone  in  the  couch-frame,  instead  of  by  casting 
the  grain  equally  all  over  the  floor  of  the  couch-frame,  and  do  thereby  obtain  more 
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than  the  allowed  increase  upon  gauging  the  grain  after  its  return  to  the  couch-frame, 
the  justices,  upon  information,  are  bound  to  receive  proof  of  such  excessive  increase 
obtained  by  such  means,  as  conclusive  evidence  under  this  act  of  Parliament  of  such 
grain  having  been  trodden  or  forced  together  in  the  [408]  couch-frame  before  it  was 
thrown  out,  an  oflence  to  which  a  penalty  is  attached  by  7  &  8  Geo.  4,  c.  52.  The 
express  form  of  the  case  was  that  which  has  just  been  stated,  but  in  other  words 
the  case  submitted  to  us  was,  whether  upon  the  evidence  before  the  magistrates  the 
conviction  was  proper. 

The  exciseman,  in  obedience  to  a  pi'evious  order  of  the  commissioners  of  excise 
(which  had  been  made  that  there  might  be  one  uniform  mode  of  proceeding),  had 
returned  the  grain  into  the  couch-frame  by  piling  it  up  in  the  centre  in  the  form  of  a 
cone,  and  by  then  distributing  it  over  all  parts  of  the  couch  alike,  and  it  was  argued 
that  that  mode  of  proceeding  ought  not  to  be  taken  as  conclusive,  and  that  the  con- 
viction could  not  be  sustained. 

Without  saying  what  would  have  been  the  result,  if  it  had  been  found  as  a  fact 
before  us  that  the  mode  adopted  by  the  exciseman  was  an  improper  mode,  and  with- 
out saying  what  would  have  been  the  result  if  any  other  facts  had  been  found  than 
those  which  are  before  us,  we  are  of  opinion,  that  upon  that  which  is  found,  this 
evidence  is  to  be  taken  as  conclusive  evidence,  and  that  the  course  which  the  excise- 
man has  taken  has  been  litera;lly  within  the  act,  in  returning  the  grain  or  corn  into 
the  couch-fi'ame,  and  that  thereupon  an  increase  has  been  found  within  the  meaning  of 
the  act  of  Parliament. 

It  was  ai'gued  for  the  appellant,  that  this  was  a  mode  of  returning  the  grain  which 
was  calculated  to  work  more  injuriously  to  the  maltster  with  reference  to  the  penalty, 
and  to  the  public  with  respect  to  the  duty,  than  any  other  mode  of  proceeding.  Upon 
examining  the  evidence,  we  cannot  discover  that  that  is  made  out,  nor  is  it  quite 
certain  that  if  it  were  so — unless  it  should  appear  that  the  mode  of  proceeding  was 
entiiely  improper — any  other  conclusion  could  be  arrived  at ;  and  cei'tainly  thei'e  is 
no  evidence  which  can  lead  us  to  the  conclusion  that  the  mode  adopted  by  the  ex- 
[409]-eiseman  was  an  improper  mode.  It  was  also  argued  that  one  mode  of  putting 
the  question  was,  whether  the  statute  was  to  be  read  as  if  the  officer  was  to  return  it 
in  such  a  manner  as  he  should  think  fit,  or  whether  the  statute  was  to  be  read  that 
he  shall  return  it  in  such  a  manner  as  is  now  in  use.  We  are  disposed  to  think  that 
such  is  not  a  propei'  mode  of  looking  at  the  question.  We  are  not  to  construe  the 
act  by  putting  either  of  these  modes  into  it.  It  may  be  that  the  excise  officer  is  not 
altogether  at  liberty  to  use  his  disci'etion  ;  it  may  be  that  the  act  of  Parliament  is  not 
confined  to  those  methods  which  were  in  use  at  the  time  the  act  was  passed  :  but  we 
think  it  is  clear  that  the  excise  officer  has  some  discretion  to  exercise  upon  the  subject, 
and  that  in  the  particular  case  which  is  before  us  it  does  not  appear  that  he  exercised 
any  improper  discretion,  or  adopted  a  course  which  was  not  calculated  to  do  justice 
between  the  subject  and  the  Crown.  We  are  therefore  of  opinion  that  the  conviction 
must  be  affirmed. 

RoLFE,  B.,  added — We  do  not  mean  to  be  understood  to  say  that  the  officer  may 
not  have  an  absolute  discretion. 

Pollock,  C.  B.     It  is  not  necessary  to  say  that. 

Conviction  affirmed. 

[410]  Black  v.  Baxendale  and  Others.  Nov.  6,  1847. — The  plaintiff  sent 
certain  goods  by  the  defendants,  carriers,  to  be  delivered  in  Bedford  on  a 
Thur.sday,  in  order  to  be  ready  for  the  market  on  Saturday,  but  did  not  give 
notice  that  they  were  sent  for  that  purpose  :  on  that  day  his  clerk  proceeded 
there,  and  owing  to  the  non-delivery  of  the  goods  till  the  Monday  following,  he 
removed  them  to  another  place  for  sale  : — Held,  in  an  action  for  the  non-delivery 
of  the  goods  within  a  reasonable  time,  that  the  expenses  so  incurred  might  be 
given  by  the  jury  as  damages. 

[S.  C.  17  L.  J.  Ex.  50.     Commented  on,  JVoodger  v.  Great  Western  Railivay, 
1867,  L.  R.  2  C.  P.  321.] 

Case.  The  second  count  of  the  declaration  stated,  that  the  plaintiffs  caused  to  be 
delivered  five  bundles  of  haycloths,  to  be  carried  by  the  defendants  from  London  to 
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Bedford,  and  there  delivered  to  the  plaintiffs  within  a  reasonable  time,  for  a  certain 
reward  in  that  behalf,  whereby  it  became  the  duty  of  the  defendants  to  deliver  the 
said  goods  within  a  reasonable  time,  yet  the  defendants  did  not  deliver  the  same 
within  such  reasonable  time,  by  reason  whereof  the  plaintiff  and  his  agents,  who  made 
journeys  to  Bedford  for  the  pui-pose  of  selling  the  said  goods,  were  put  to  great  trouble, 
expense,  and  loss  of  time,  and  also  lost  the  profits  which  would  have  accrued  to  them 
from  the  sale  of  the  said  goods  in  Bedford  market. 

Pleas,  first,  not  guilty  :  secondly,  a  traverse  of  the  delivery  of  the  goods ;  and 
lastly,  leave  and  license  ;  and  upon  these  pleas  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  Trinity  Term  last, 
it  appeared  that  the  goods  in  question  were  delivered  at  the  defendants'  office  upon 
Thursday  the  22nd  of  October,  1S46,  for  the  purpose  of  going  by  rail  to  Bedford.  It 
was  expected  by  the  plaintiff  that  the  goods  would  arrive  on  the  Saturday  following,  but 
no  notice  was  given  to  the  defendants  that  it  was  necessar}-  that  such  should  be  the  case 
in  order  that  the  goods  might  be  ready  for  the  market.  On  Saturday  the  plaintifTs 
clerk  proceeded  to  Bedford,  and  owing  to  the  non-arrival  of  the  goods  until  Monday, 
he  was  obliged  to  remove  them  to  St.  Xeot's,  to  sell  them  there.  The  expense  of  the 
removal  was  10s.,  and  his  own  expenses  and  wages  amounted  to  a  guinea  per  diem 
in  addition.  The  Lord  Chief  Baron  directed  the  jury  that  they  were  at  liberty  to 
give  these  [411]  expenses  as  damages  if  they  should  think  fit.  The  jury  found  a 
verdict  on  the  second  count  for  the  plaintiff,  damages  101. 

Martin  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  It  was  not  a 
reasonable  consequence  of  the  breach  of  the  contract  by  the  carriers,  that  a  person 
should  go  to  Bedford.  The  defendants  are  not  responsible  for  the  expenses  of  a  person 
sent  after  the  goods,  when  they  had  no  notice  for  what  purpose  the  goods  were  sent. 
It  would  not  be  reasonable  to  send  a  person  to  Edinburgh,  if  the  goods  had  been  sent 
to  that  place.  The  jury  should  therefore  have  been  directed  as  a  matter  of  law  that 
the  defendants  were  not  liable  for  these  expenses. 

Parke,  B.  I  think  there  ought  to  be  no  rule.  The  defendants  are  responsible 
only  for  reasonable  consequences  of  their  breach  of  contract.  It  was  a  question  for 
the  jury  whether  it  was  reasonable  and  proper  to  send  a  man  down  to  Bedford  to 
look  after  the  goods.  If  he  went  down  unnecessarily,  or  remained  there  an  unreason- 
able time,  the  defendants  ought  not  to  pay  the  expenses.  The  damages  given  by  the 
jury  were  too  large,  but  as  they  were  under  201.,  you  cannot  have  a  new  trial,  there 
being  no  misdirection. 

Alderson,  B.  Whether  these  expenses  were  reasonable  was  entirely  a  question 
for  the  jury.  The  law  has  been  correctly  laid  down,  but  the  jury  were  wrong.  If 
the  damages  had  been  sufficient  in  amount  to  warrant  a  new  trial,  there  would  have 
been  one  on  the  gi-ound  of  the  damages  being  too  large. 

RoLFE,  B.,  concurred. 

Pollock,  C.  B.  The  jury  were  wrong  in  giving  too  [412]  large  an  amount  of 
damages.  If  the  carriers  had  had  distinct  notice  that  the  goods  would  be  required  to 
be  delivered  at  a  particular  time,  perhaps  they  would  have  been  liable  for  those 
expenses,  for  which,  without  such  notice,  they  would  not  otherwise  be  liable  ;  but 
whether  any  particular  class  of  expenses  is  reasonable  or  not  depends  upon  the  usage 
of  trade,  and  various  other  circumstances.  It  is  not  a  question  for  the  Judge,  but  for 
the  jury,  to  decide  what  are  reasonable  expenses. 

Rule  refused. 

Shaw  v.  Kay.  Nov.  6,  1847.— In  an  action  for  the  breach  of  a  covenant  for  repair  in 
a  lease,  a  tenant  is  not  liable  for  acts  done  before  the  time  of  the  execution  of  the 
lease,  although  the  habendum  of  the  lease  states  the  premises  to  be  held  from  a 
day  prior  to  "its  execution —The  habendum  in  a  lease  only  marks  the  duration  of 
the  tenant's  interest,  and  its  operation  as  a  grant  is  merely  prospective. 

[S.  C.  17  L.J.  Ex.  17.] 

Covenant  upon  an  indenture  of  lease,  dated  the  9th  of  November,  1842,  whereby 
the  plaintiff  demised  a  shop  and  dwelling-house  to  the  defendant,  subject  to  certain 
covenants  to  repair.  Breach,  that  the  defendant  pulled  down  and  destroyed  a  great 
part  of  the  dwelling-house. 
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Pleas,  non  est  factum,  and  a  traverse  of  the  breach  alleged  in  the  declaration. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Lancashire  Summer  Assizes,  it 
appeared  that  the  defendant  became  tenant  of  the  premises  in  question  in  June,  184:2, 
and  had  then  commenced  to  pull  down  and  make  alterations  in  the  premises. 

Oil  the  9th  of  November,  1842,  the  lease  in  question  was  executed,  which  stated 
that  the  premises  were  to  be  held  from  the  22nd  of  June  then  last  past.  The  learned 
Judge  ruled  that  the  plaintiff  was  not  entitled  to  recover  for  the  acts  complained  of 
which  were  done  before  the  day  of  the  execution  of  the  lease. 

The  jury  returned  a  verdict  for  the  plaintiff,  with  one  farthing  damages. 

[413]  Knowles  now  moved  foi-  a  new  trial,  on  the  ground  of  misdirection.  The 
leained  judge  was  incorrect  in  ruling  that  the  plaintiff  was  not  entitled  to  recover  for  what 
had  been  done  by  the  tenant  before  the  execution  of  the  lease.  The  lease  took  effect 
from  the  22nd  of  June  preceding.  [Parke,  B.  That  date  merely  defines  the  duration 
of  the  term  ;  no  interest  in  the  premises  passed  until  the  execution  of  the  lease.] 
Leivis  Y.  Uillunl  {\  Sid.  374)  was  an  action  on  a  lease  for  years,  which  contained  a 
covenant  to  save  the  tenant  harmless  from  all  eviction  during  the  term.  The  Court 
held,  that  the  words  "during  the  term"  were  to  be  construed  during  the  term  in 
computation  of  time,  and  not  only  from  the  time  of  the  delivery  of  the  deed,  when  it 
commenced  in  interest :  and  that  an  eviction,  even  before  such  delivery,  entitled  the 
tenant  to  an  action.  [Parke,  B.  It  was  laid  down  by  Eyre,  C.  J.,  in  IVyhurd  v. 
Tuck  (1  Bos.  &  Pul.  464),  as  a  point  upon  which  there  could  be  no  doubt,  that  "the 
habendum  of  the  plaintiff's  lease  can  only  be  considered  as  marking  the  duration  of 
his  interest,  and  its  operation  as  a  grant  is  merely  prospective."  That  is  rather  a 
difficult  case  to  meet.] 

Per  Curiam. (c)     There  will  be  no  rule. 

Rule  refused. 

[414]  Doe  d.  Roberts  v.  Williams.  Nov.  9,  1847. — The  following  devise  was 
held  to  pass  an  estate  in  fee-simple  : — "  I  devise  and  bequeath  all  my  real  and 
personal  estate,  monies,  securities  for  money,  and  all  other  my  real  and  personal 
estate,  of  what  nature  or  kind  soever  and  wheresoever  the  same  may  be,  which 
I  am  now  possessed  of,  or  which  at  any  time  hereafter  I  may  be  possessed  of  or 
entitled  unto,  subject  to  the  payment  of  all  my  just  debts,  funeral  and  testa- 
mentary expenses,  and  the  expense  of  proving  this  my  will,  unto  my  dear  wife, 
Catherine,  to  and  for  her  sole  and  separate  use  and  benefit." 

[S.  C.  17L.  J.  Ex.  51.] 

Ejectment  to  recover  possession  of  a  tenement  and  land,  called  Penybonc,  situated 
in  the  parish  of  Llandwrog,  in  the  county  of  Carnarvon. 

At  the  trial,  before  Maule,  J.,  at  the  last  Summer  Assizes  for  Carnarvonshire,  it 
appeared  that  the  lessor  of  the  plaintiff  claimed  the  property  as  heir-at-law  of  one 
Thomas  Roberts,  who  died  in  1 833.  Thomas  Roberts  had  made  a  will  as  follows  : — 
"  I  give,  devise,  and  bequeath  all  my  real  and  personal  estate,  monies,  securities  for 
money,  and  all  other  my  real  and  personal  estate,  of  what  nature  or  kind  soever  and 
wheresoever  the  same  may  be,  which  I  am  now  possessed  of,  or  which  at  any  time 
hereafter  I  may  be  possessed  of  or  entitled  unto,  subject  to  the  payment  of  all  my 
just  debts,  funeral  and  testamentary  expenses,  and  the  expense  of  proving  this  my 
will,  unto  my  dear  wife  Catherine,  to  and  for  her  sole  and  separate  use  and  benefit." 
The  defendant  claimed  under  the  will  of  the  testator's  wife,  Catherine  Roberts,  who 
died  in  1842.  It  was  contended,  on  the  part  of  the  plaintiff,  that  the  wife  took  an 
estate  for  life  only  under'  the  will.  The  learned  judge,  however,  was  of  opinion  that 
she  took  an  estate  in  fee-simple,  and  directed  the  jury  to  find  a  verdict  for  the  defen- 
dant, but  gave  leave  to  the  plaintiff  to  move  to  enter  a  verdict,  if  the  Court  should  be 
of  a  contrary  opinion. 

Townsend  now  moved  accordingly.  The  question  is,  whether  this  will  of  the 
testator  passed  an  estate  in  fee-simple,  or  merely  an  estate  for  life.  In  Moor  v.  Dent 
(2  Bos.  &  Pull.  247),  where  the  words  of  the  devise  were,  "  All  the  rest  of  my  lands, 
tenements,  and  hereditaments,  either  freehold  or  copyhold,   what-[415]-soever  and 

(c)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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•Goodtith  V.  Mathkrn  (4  East,  500),  Grose,  J.,  says,  "The  rule  has  been  long  established, 
that,  if  the  executor  be  bound  to  pay  the  debts  by  the  teims  of  the  devise,  he  must 
take  a  fee  in  the  lands  devised  to  him  in  respect  of  which  such  obligation  is  thrown 
upon  him  ;  but  if  he  be  only  to  pay  them  out  of  the  produce  of  the  land  devised,  or 
only  to  take  the  land  after  payment  of  debts,  then,  without  words  of  inheritance, 
the  fee  will  not  pass."      He  also  referred  to  Snndtrmn  v.  Dobsou  (ante,  HI). 

Per  Curiam. (f)  We  ai'e  cle.irly  of  opinion  that  Catherine  Roberts  took  an  estate 
in  fee-simple  under  the  will  of  Tliomas  Roberts,  by  force  of  the  words  "all  my  real 
and  personal  estate."     There  will  therefore  be  no  rule. 

Rule  refused. 

[416]  Ollive  i:  Booker.  Nov.  1.3,  1847.— To  an  action  for  not  loading  a  vessel 
in  pursuance  of  the  terms  of  a  charterparty,  the  defendant  pleaded,  setting  out 
the  whole  of  the  charterparty,  which  stated,  that  it  was  agreed  between  the 
plaintiff,  "original  charterer  of  the  good  ship  or  vessel  called  the  'Dove,'  Al, 
of  the  measurement  of  149  tons,  or  thereabouts,  now  at  sea,  having  sailed  three 
weeks  ago,  or  thereabouts,"  and  the  defendant,  that  the  ship,  being  tight,  staunch, 
&c.,  should  proceed  to  Marseilles  (after  having  delivered  her  cargo  at  Genoa), 
and  there  load  certain  goods  of  the  defendant,  and  therewith  proceed  to  a  safe 
port  in  the  United  Kingdom,  calling  at  Cork  or  Falmouth  for  a  certain  rate  of 
freight ;  thirty  working  days  to  be  allowed,  Sundays  excepted.  The  plea  then 
averred,  that  time  was  an  essential  and  mateiial  part  of  the  contract :  and  the 
probable  situation  of  the  vessel  with  reference  to  the  date  of  her  sailing,  and 
the  object  of  her  voyage,  was  also  an  essential  and  material  part  of  the  contract, 
and  that,  in  point  of  fact,  at  the  time  of  the  making  the  charterparty,  the  vessel 
had  not  sailed  three  weeks,  but  a  materially  and  unreasonably  later  time,  of 
which  the  defendant  had  no  notice  or  knowledge,  foi'  which  cause  the  defendant 
neglected  and  refused  to  load  the  vessel : — Held,  that  the  time  at  which  the 
vessel  sailed  was  material,  that  that  statement  in  the  charterparty  amounted  to 
a  warranty,  and  that  the  defendant  was  entitled  to  I'etain  his  verdict  upon  the 
plea,  on  motion  for  judgment  non  obstante  veredicto. — Semble,  per  Parke,  B., 
that  the  averment  that  the  plaintiff  knew  the  time  the  vessel  sailed  was 
immaterial. 

[S.  C.  17  L.  J.  Ex.  21.     Approved,  Behn  v.  Burness,  1863,  3  B.  &  S.  760.     Referred 
to,  Jackson  v.  Union  Marine  Insurance  Company,  1874,  L.  R.  10  C.  P.  133.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  before  and  at  the  time 
of  the  making  of  the  promise  hereinafter  mentioned,  the  plaintiff  was  lawfully 
possessed  of  the  ship  or  vessel  hereinaftei'  mentioned,  under  and  by  virtue  of  a  certain 
charterparty  of  affreightment  theretofore  &c.,  made  between  one  A.  B.,  the  master  of 
the  said  ship  or  vessel,  and  the  plaintiff;  and  the  plaintiff  being  so  possessed  of  the 
said  ship  or  vessel  as  aforesaid,  it  was  theretofore  &c.  agreed  between  the  plaintiff  and 
the  defendant  by  a  certain  other  charterparty  of  affreightment  then  made  in  writing 
between  the  plaintiff,  therein  described  as  original  charterer  of  the  good  ship  or  vessel 
called  the  "Dove,"  Al,  of  the  measurement  of  149  tons  or  thereabouts,  therein  alleged 
to  be  at  sea,  having  sailed  three  weeks  before,  and  the  defendant,  therein  described 
as  of  London,  merchant,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage,  should,  with  all  convenient  speed,  sail  and  proceed 
to  Marseilles,  after  having  delivered  her  cargo  at  Genoa  for  the  ship's  account,  or  so 
near  thereto  as  she  might  safely  get,  and  there  load  from  the  factors  of  the  defendant 
a  full  cargo  of  linseed  or  other  goods,  which  the  defendant  bound  himself  to  ship,  not 
exceeding  what  she  could  reasonably  stow  and  carry  over  and  above  &c.,  and,  being 
so  loaded,  should  therewith  proceed  to  one  safe  port  in  the  United  Kingdom,  calling 
at  Cork  or  Falmouth  [417]  for  orders,  which  were  to  be  given  in  due  course  of  post, 
or  so  near  thereto  as  she  might  safely  get,  and  deliver  the  same  on  being  paid  freight, 
and  after  the  rate  &c.  :  the  act  of  God  &c.  excepted.     The  freight  was  to  be  paid  on 

(c)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Rolfe,  B. 
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unloading  and  right  delivery  of  the  cargo— one-third  in  cash,  and  the  remainder  by 
an  approved  bill  on  London,  at  three  months'  date.  Thirty  working  days  were  to  be 
allowed  (Sundays  excepted)  to  the  defendant  (if  the  ship  was  not  sooner  dispatched) 
for  loading  the  said  ship  at  Marseilles,  and  unloading  at  the  return  port.  Averment 
of  mutual  promises,  and  general  allegation  of  performance.  Breach,  that  although 
the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  said 
voyage  &c.,  did,  after  the  making  of  the  said  last-mentioned  charterparty,  in  pursuance 
of  the  terms  thereof,  with  all  convenient  speed  sail  and  proceed  to  Marseilles,  and 
after  having  delivered  her  cargo  at  Genoa,  was  duly  consigned  to  the  defendant's 
agents  at  Marseilles,  to  wit,  on  &c.,  and  within  a  reasonable  time  after  the  making  of 
the  said  last-mentioned  charterparty,  of  all  of  which  the  defendant  then  had  notice  ; 
and  although  the  plaintiff  was  then  and  there,  and  during  the  space  of  thirty  working 
days  then  next  following,  and  during  a  reasonable  number  of,  to  wit,  ten  days,  on 
demurrage,  upon  the  expiration  of  the  said  space  of  thirtj'  working  days,  which  said 
last-mentioned  period  had  elapsed  before  the  commencement  of  this  suit,  ready  and 
willing  to  receive  on  board  the  said  ship  or  vessel,  and  load  from  the  factors  of  the 
defendant  a  full  cargo  of  linseed  or  other  goods,  according  to  the  terms  and  effect  of 
the  said  last-mentioned  charterparty,  of  which  the  defendant  then,  to  wit  &e.,  had 
notice  :  yet  the  defendant  did  not  nor  would,  within  the  space  of  the  said  thirty 
working  days  in  the  said  last-mentioned  charterparty,  ship  a  full  cargo  of  linseed  or 
other  goods,  according  to  the  terms  of  the  said  last-mentioned  charterparty,  in  or  on 
board  the  said  ship  or  vessel,  according  to  the  tenor  and  effect  of  the  said  last-men- 
tioned charter-[418]-party,  and  of  his  said  promise  aforesaid,  but,  on  the  contrary,  the 
defendant  both  neglected  &c. 

Eighth  plea,  as  to  the  first  count : — The  defendant  says,  that  the  said  charterparty 
made  between  the  plaintiff  and  the  defendant  was  and  is  made  in  the  words  and  figures 
following,  that  is  to  say  :  "London,  24th  December,  1844.  Charterpartj'.  It  is  this 
day  mutually  agreed  between  Messrs.  Ollive,  Nephew,  &  Co.,  original  chaiterers  of 
the  good  ship  or  vessel  called  the  'Dove,'  Al,  of  the  measurement  of  149  tons,  or 
thereabouts,  now  at  sea,  having  sailed  three  weeks  ago,  and  Messrs.  Booker  &  Co., 
merchants,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage,  shall,  with  all  convenient  speed,  sail  and  proceed  to  Marseilles,  (after 
having  delivered  her  cargo  at  Genoa,  for  ship's  account),  or  so  near  thereunto  as  she 
may  safely  get,  and  thei-e  load  from  the  factors  of  the  said  charterers  a  full  cargo  of 
linseed  or  other  goods,  which  the  said  merchants  bind  themselves  to  .ship,  not  exceeding 
what  she  can  reasonably  stow  and  carry  over  and  abo\-e  her  tackle,  appai-el,  provisions, 
and  furniture ;  and  being  so  loaded,  shall  therewith  proceed  to  one  safe  port  in  the 
United  Kingdom,  calling  at  Cork  or  Falmouth  for  orders,  which  are  to  be  given  in 
due  course  of  post,  or  so  near  thereunto  as  she  may  get,  and  deliver  the  same  on  being 
paid  freight  at  and  after  the  rate  of  5s.  6d.  per  imperial  quarter  for  linseed,  or  other 
goods  in  full  proportion,  according  to  the  London  printed  rates  delivered  :  the  act  of 
God,  restraints  of  princes  and  rulers,  the  Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever,  during  the  said  voyage,  always  excepted.  The  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cai-go,  one-third  in  cash,  and  the  remainder  bj^  an  approved 
bill  on  London,  at  three  months'  date.  Thirty  working  days  are  to  be  allowed, 
Sundays  excepted,  the  said  merchant  (if  the  ship  is  not  sooner  dispatched)  for  loading 
the  [419]  said  ship  at  Marseilles,  and  unloading  at  the  return  port ;  mats  and  bulk 
heads  to  be  found  by  the  charterers,  and  dunnage  by  the  ship,  and  days 

on  demurrage,  over  and  above  the  said  laying  days,  at  41.  per  day  ;  the  penalty  for 
the  non-performance  of  this  agreement,  4001. ;  the  vessel  to  be  consigned  to  the 
fi'eighter's  agents  at  Marseilles ;  cash  for  usual  disbursements  at  Marseilles,  free  of 
interest  and  commission,  but  the  insurance  bills  of  lading  to  be  signed  for  more  or  le.ss 
freight,  without  prejudice  to  the  charterparty.  Per  proc.  Booker  &  Co. ;  Thomas 
Bookei',  jun.  ;  Ed.  Ollive,  Nephew,  &  Co. ;  John  Aitkin,  witness  to  the  signature  of 
Messrs.  Booker  &  Co.,  and  of  Messrs.  Ed.  Ollive  &  Co.  The  commission  on  this 
charterparty  is  at  .51.  per  cent.,  due  ship  lost  or  not  lost.  The  vessel  to  be  addressed 
to  Alexander  Howden  or  his  agents,  at  the  port  of  discharge."  And  the  defendant 
avers,  that  upon  the  making  of  the  said  charterparty,  time  was  an  essential  and 
material  part  of  the  contract,  and  that  the  probable  situation  of  the  vessel,  with 
reference  to  the  date  of  her  sailing,  was  also  a  material  and  essential  part  of  the 
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contract,  to  wit,  with  reference  to  the  object  of  the  said  voyage,  and  the  distance  of 
the  said  port  of  Marseilles,  and  the  nature  of  the  said  intended  cargo,  and  the  time 
of  year  at  which  the  said  charterparty  was  made.  And  the  defendant  further  says, 
that,  in  point  of  fact,  at  the  time  of  the  making  of  the  said  charterparty,  the  said 
vessel  had  not  sailed  three  weeks  before,  but  on  the  contrary,  had  sailed  at  a  materially 
and  unreasonably  later  time,  to  wit,  one  week  later,  which  the  plaintift',  at  the  time 
of  the  making  of  the  said  charterparty,  knew,  and  whereof  the  defendant  had  no 
notice  or  knowledge,  wherefore  the  defendant  wholly  declined  to  accept  or  employ 
the  said  vessel  under  the  said  charterparty,  to  wit,  immediately  upon  learning  and 
knowing  that  the  said  vessel  had  not  sailed,  as  in  the  said  charterparty  set  forth,  to 
wit,  upon  the  1st  of  February,  184-5,  and  wholly  neglected  and  refused  to  load  any 
cargo  on  board  her,  to  wit,  upon  the  day  and  [420J  year  last  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid.     Verification. 

Replication,  de  injuria. 

At  the  trial,  at  the  sittings  after  last  Hilary  Term,  before  the  Lord  Chief  Baron, 
a  verdict  was  found  for  the  plaintiff  upon  all  the  issues,  except  those  rai.sed  by  the 
Sth,  9th,  and  lltli  pleas,  and  upon  these  issues  the  defendant  had  a  verdict, — leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  upon  them  also. 

Crowder  having  obtained  a  rule  nisi  accordingl}',  and  also  for  judgment  non 
obstante  veredicto  upon  the  eighth  plea,(a) 

Watson  and  Greenwood  now  shewed  cause.  The  plaintiff  is  not  entitled  to 
judgment  non  obstante  veredicto  upon  the  eighth  plea.  The  statement  in  the  charter- 
part}',  that  the  vessel  was  then  at  sea,  and  had  sailed  three  weeks,  is  an  essential  and 
most  material  part  of  the  contract,  and  was  not  a  mere  collateral  agreement,  for  the 
breach  of  which  an  action  should  have  been  brought  to  recover  any  consequential 
damages.  The  defendant  was  not  bound  to  complete  his  part  of  the  engagement,  as 
this  condition  was  not  performed  by  the  plaintiff.  The  time  at  which  a  vessel  sails  is 
a  most  important  matter  in  contracts  of  affreightment.  This  is  a  term  which  forms 
the  basis  of  the  contract.  The  case  of  Glaholm  v.  Hays  (2  Man.  &  G.  2-57 ;  2  Scott, 
N.  R.  471)  is  a  direct  authority  upon  this  very  point  The  words  in  that  charterparty 
were  these — "  the  vessel  to  sail  from  England  on  or  before  the  4th  of  February  ne.xt," 
and  it  was  held  that  the  sailing  of  the  vessel  on  or  before  that  day  was  a  condition 
precedent.  The  stipulation  [421]  in  that  and  the  present  case  is  the  same  ;  there  the 
vessel  was  "to  sail,"  here  it  is  affirmed  that  it  "  had  sailed,"  at  a  certain  time.  The 
judgme!it  of  the  Court  in  Glaholm  v.  //a//s  is  most  material,  as  laying  down  the  principles 
for  the  government  of  the  present  question.  Tindal,  C.  J.,  there  says:  "It  cannot 
depend,  as  Lord  Ellenborongh  observes,  on  any  formal  arrangement  of  the  words,  but 
(must  depend)  on  the  reason  and  sense  of  the  thing  as  it  is  to  be  collected  from  the 
whole  contract."  And  in  a  subsequent  part  of  the  judgment,  the  whole  of  which  is 
applicable  to  the  present  case,  his  Lordship  proceeds  :  "  Both  parties  were  aware  that 
the  whole  success  of  a  mercantile  adventure  does,  in  ordinary  cases,  depend  upon  the 
commencement  of  the  voyage  by  a  given  time.  The  nature  of  the  commodity  to  be 
imported,  the  state  of  the"  foreign  and  home  market  at  the  time  the  contract  of  charter- 
party  is  made,  and  the  various  other  calculations  which  enter  into  commercial  specula- 
tions, all  combine  to  shew  that  dispatch  and  certainty  are  of  the  very  first  importance 
to  their  success ;  and  certainly  nothing  will  so  effectually  secure  both  dispatch  and 
certainty,  as  the  knowledge  that  the  obligation  of  the  contract  itself  shall  be  made 
to  depend  upon  the  actual  performance  of  the  stipulation  which  relates  to  them." 
That  doctrine  governs  the  present  case.  The  Lord  Chief  Justice  then  distinguishes 
cases  where  the  cargo  had  arrived,  and  the  objection,  being  made  at  that  time,  was 
too  late.  In  Freeman  v.  Taylor  (8  Bing.  124),  which  was  an  action  on  a  charterparty, 
the  defendant  had  refused  to  find  a  cargo  in  consequence  of  deviation.  Tindal,  C.  J., 
there  said,  in  the  course  of  his  direction  to  the  jury  :  "If  the  deviation  was  so  long 
and  unreasonable,  that  in  the  ordinary  course  of  mercantile  concerns  it  might  be  said 
to  put  an  end  to  the  whole  object  the  freighter  had  in  view  in  chartering  the  ship, 
in  that  case  the  contract  might  [422]  be  considered  at  an  end."     The  Court  held  this 

(a)  The  argument  upon  that  part  of  the  rule  relating  to  the  issues  upon  the  9th 
and  II th  pleas  depended  upon  the  facts,  and  is  omitted.  Watson,  on  the  part  of  the 
defendant,  had  obtained  a  cross  rule  to  enter  a  nonsuit  upon  the  plea  of  non  assumpsit, 
which  was  argued  immediately  after  the  present  case,  and  was  discharged. 


180  OLLIVE    V.    BOOKER  1  EX.  423. 

direction  right.  It  is  a  condition  in  contracts  on  charterparties,  that  the  time  at 
which  a  vessel  shall  sail  shall  either  be  a  reasonable  time,  or  the  time  which  is  stipu- 
lated :  M'' Andrew  v.  Adams  (1  Bing.  N.  C.  29  ;  1  Scott,  98).  In  cases  where  an  article 
is  warranted,  a  person  is  not  bound  to  accept  it  unless  it  comply  with  the  warranty. 
The  term  of  the  vessel's  sailing  is  as  much  a  condition  of  the  charterparty  as  that  she 
was  staunch  and  strong.     (They  were  then  stopped  by  the  Court.) 

Crowder  and  Bovill,  in  support  of  the  rule.  This  plea  affords  no  answer  to  the 
action.  The  statement  in  the  charterparty,  upon  which  the  plea  is  founded,  is  a  mere 
representation,  and  not  a  condition.  The  plaintift"  might  be  liable  for  the  breach  of 
it  in  a  cross  action.  The  statement  is  treated  as  a  representation  in  the  plea,  which 
alleges  that  the  plaintiff,  at  the  time  the  contract  was  completed,  knew  that  the  said 
vessel  had  not  sailed  three  weeks  before,  but  a  materially  and  unreasonable  time  later. 
The  case  of  Glaholm  v.  Hays  is  distinguishable  from  the  present ;  there  it  was  agreed 
(after  several  stipulations) — "the  vessel  to  sail  on  or  before  a  certain  day."  The  very 
position  of  the  woids  distinguishes  the  two  cases ;  and  the  time  there  was  future,  here 
it  was  past.  If  the  word  "warrant"  had  been  in  the  clause,  the  question  would  have 
been  different.  In  Glaholm  v.  Hays,  Tindal,  C.  J.,  says  :  "The  very  words  themselves, 
'to  sail  on  or  before  a  given  day,'  do,  by  common  usage,  import  the  same  as  'con- 
ditioned to  sail'  or  'warranted  to  sail  on  or  before  such  a  day.'"  Freeman  v.  Taylm' 
is  not  like  the  present  case,  the  question  there  being  with  respect  to  deviation.  There 
is  no  statement  in  this  plea  that  the  defendant  received  any  prejudice  from  the  time 
when  the  vessel  sailed.  It  is  established,  that  if  a  matter  in  a  covenant  goes  to  part 
only  of  the  consi-[423]-deration,  the  breach  of  it  is  onlj'  a  ground  for  a  cross  action. 
{Stavers  v.  Gurling,  .3  Bing.  N.  C.  355  ;  3  Scott,  740). 

Parke,  B.  I  am  of  opinion  that  the  rule  for  judgment  non  obstante  veredicto 
on  the  eighth  plea  ought  to  be  discharged.  It  seems  to  me  that  the  averment  in  the 
plea,  that  at  the  time  of  entering  into  the  charterparty  the  plaintift"  knew  that  the 
vessel  had  .sailed  a  materi;dly  and  unreasonably  later  time  than  that  which  was  stipu- 
lated for,  is  an  immaterial  averment,  and  might  be  struck  out.  The  main  question, 
however,  in  the  construction  of  this  plea,  is,  whetherthe  allegation  in  the  charterparty, 
of  the  vessel  being  "  now  at  sea,  having  sailed  three  weeks  ago,"  is  a  warranty  or 
a  representation.  In  the  construction  of  agreements,  as  in  the  case  of  contracts  under 
seal,  we  should  endeavour  to  discover  the  intention  of  the  parties.  Here  it  is  stated 
that  the  vessel  was  now  at  sea,  having  sailed  three  weeks  ;  and  if  time  is  of  the  essence 
of  the  contract,  no  doubt  it  is  a  warranty  and  not  a  representation.  Such,  also,  is 
the  case  in  policies  of  insurance.  It  appears  to  me  that  it  is  a  warranty,  and  not 
a  representation,  that  the  vessel  had  sailed  three  weeks.  It  is,  therefore,  a  condition 
precedent.  The  rule  depends  upon  each  particular  contract,  and  here  time  was  of  the 
essence  of  the  contract,  as  much  so  as  the  statement  that  she  was  a  sound  vessel. 
This  being  a  condition  precedent,  and  not  performed,  the  defendant  was  not  bound 
to  load  the  vessel.  If  he  had  loaded  her,  the  breach  of  the  condition  would  have 
been  waived,  and  he  would  have  been  liable  for  the  full  freight.  I  entirely  agree  with 
the  reasoning  of  Tindal,  C.  J.,  in  the  case  of  Glaholm  v.  Hays,  which  I  think  applies 
to  the  present  case.  There  the  stipulation  was  held  to  be  a  condition  precedent. 
The  defendant  was  entitled  to  say  that  he  was  not  bound  to  load  the  vessel,  as  the 
condition  [424]  had  not  been  performed,  and  that  the  case  was  the  same  as  if  the 
vessel  had  not  proved  to  be  Al,  as  she  was  warranted  to  be.  I  think,  therefore,  that 
the  plea  affords  a  good  answer,  and  that  the  rule  for  judgment  non  obstante  veredicto 
ought  to  be  discharged. 

Alderson,  B.  I  am  of  the  same  opinion.  The  words  which  describe  the  ship 
as  being  Al,  amount  to  a  warranty,  and  the  statement  that  she  had  sailed  for  three 
weeks  is  equally  so.  The  question  whether  these  words  amount  to  a  condition  precedent 
has  been  decided  by  Glaholm  v.  Hays;  the  reasonings  there  are  applicable  to  the 
present  case,  and  I  am  unable  to  distinguish  the  two  cases. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  stipulation  in  the  present  case  is  not 
collateral  matter,  but  is  a  part  of  the  contract.  I  agree  with  the  rest  of  the  Court, 
that  the  case  in  the  Common  Pleas  governs  this.  There  the  stipulation  was  that  the 
vessel  should  sail,  but  that  makes  no  difference.  The  condition  was  founded  upon 
the  object  that  she  should  load  her  cargo  in  a  certain  time ;  and  if  it  had  been  that 
she  should  load  in  six  weeks,  that  being  the  length  of  the  voyage,  that  would  be  the 
same  as  a  condition  that  she  should  load  in  the  ordinary  time,  of  which  she  had  already 
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been  three  weeks  at  sea.     I  think  the  case  is  governed  by  that  in  the  Common  Pleas, 
which  is  consistent  with  common  sense  and  reason.     The  rule,  therefore,  for  judgment 
nou  obstante  veredicto  must  be  discharged. 
Kule  discharged. 

[425]  Bayliffe  v.  Butterworth.  Nov.  16,  20,  23,  18i7.— The  defendant,  who 
resided  some  distance  from  Liverpool,  authorised  the  plaintiff,  a  broker  there,  to 
sell  for  him  twenty  railway  scrip  shares.  The  plaintiff  sold  them  to  C,  another 
broker  of  Liverpool.  The  scrip  shares  were  not  delivered  on  the  da\',  and  C. 
bought  twenty  other  scrip  shares  at  the  market  price,  and  claimed  the  difierence 
between  the  contract  and  the  market  price.  The  plaintiff  paid  him  the  difference, 
and  brought  an  action  for  money  paid  to  recover  this  sum.  It  was  proved  to  be 
the  usage  amongst  brokers  at  Liverpool,  to  be  responsible  to  each  other  upon 
these  contracts,  and  there  was  evidence  that  the  defendant  was  cognizant  of  this 
usage : — field,  that  the  defendant  was  liable. — Semble,  per  Parke,  B.,  and 
Kolfe,  B.,  that  the  defendant's  knowledge  of  the  usage  was  immaterial. 

[S.  C.  17  L.  J. -Ex.  78;  11  Jur.  1019.  Followed,  Pollock  v.  Stalks,  1848, 12  Q.  B.  765. 
Dictum  adopted,  Ireland  v.  Livingstone,  1866,  L.  R.  2  Q.  B.  107  :  reversed  L.  B. 
5  Q.  B.  .516  :  restored  L.  K.  5  H.  L.  395.] 

Assumpsit  for  work  done,  money  paid,  and  on  an  account  stated. 

Plea,  non  assumpsit. 

At  the  trial,  at  Liverpool,  before  liolfe,  B.,  at  the  last  Spring  Assizes,  it  appeared 
that  the  present  action  was  brought  under  the  following  circumstances  : — The  plaintiff 
was  a  sharebroker  at  Liverpool,  and  the  defendant  was  a  manufacturer,  living  at 
Oldham  In  July,  1815,  the  defendant  employed  the  plaintiff' to  sell  for  him  twenty 
scrip  shares  in  a  certain  railway,  at  61.  15s.  per  share ;  they  were  accordingly  sold 
upon  the  same  day  to  Messrs.  J.  Finlay  &  Son,  who  were  also  sharebrokers  at  Liverpool. 
The  shares  were  to  be  paid  for  on  the  next  settling  day.  On  the  day  when  the  shares 
should  have  been  delivered,  the  defendant  made  default,  whereupon  the  purchaser 
bought  an  equivalent  number  at  the  market  price  of  111.  12s.  6d.  per  share,  and  called 
upon  the  plaintiff  to  pay  him  the  difference  between  the  contract  and  the  market  price. 
It  was  proved  to  be  the  usage  on  the  Stock  Exchange  at  Liverpool  for  brokers  to  be 
answerable  to  each  other  for  engagements  entered  into  between  them  for  third  parties, 
and  that  for  this  reason  the  plaintiff  paid  the  demand.  It  was  for  the  payment  so 
made  by  the  plaintiff,  and  for  commission,  that  this  action  was  brought.  There  was 
some  evidence  to  shew  that  the  defendant  was  cognizant  of  the  usage,  but  no  point 
was  raised  upon  that  question  at  the  trial.  It  was  objected  by  the  defendant's  counsel, 
that  an  action  would  not  lie  for  money  paid  under  such  circumstances,  and  a  case  was 
cited  as  having  been  shortly  before  decided  by  Alderson,  B.,  at  York,  in  favour  of  that 
position. 

The  learned  judge  thereupon  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
for  the  amount  of  the  commission  [426]  only,  but  reserved  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  the  full  amount  claimed. 

Knowles  having  obtained  a  rule  accordingly, 

Martin  and  C.  Saunders  now  shewed  cause.  The  question  in  the  present  case  is 
this:— if  a  person  employs  another  to  sell  an  article  for  him,  and  the  article  is  not 
supplied  at  the  proper  time,  is  the  agent  at  liberty  to  pay  any  sum  he  may  thnik  fit, 
and  then  sue  his  employer  for  it?  The  defendant  was  not  a  sharebroker  at  Liverpool, 
and  was  not  bound  by  the  usage  there.  At  different  places  there  may  be  a  different 
usage,  and  it  surely  cannot  be  said  that  a  person  is  to  be  bound  by  each. 

The  case  of  Child  v.  Morky  (8  T.  K.  610)  is  directly  in  point.  There  it  was  held, 
that  a  broker  who  contracts  with  others  for  the  sale  of  stock  for  a  future  day  by  the 
authority  of  his  principal,  who  afterwards  refuses  to  make  good  the  bargani,  cannot, 
by  paying  the  difference  to  such  third  persons,  maintain  an  action  for  money  paid. 
Lawrence,  J.,  there  says,  "If  he  (Child)  acted  as  broker  or  agent  for  Morley, 
which  he  legally  might,  and  his  contract  would  then  be  valid  withm  the  statute,  he 
ought  in  that  case  to  have  permitted  Morley  to  settle  or  act  with  the  purchasers  as 
he  pleased,  and  the  plaintiff  should  not  have  taken  upon  himself  to  paj  tne  money 
without  the  consent  of  his  principal,  more  especially  after  that  pruicipal  had  refused 
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to  pay  it.  Ill  this  general  view  of  the  ca.se,  the  payment  by  the  phiintiff  would  be  at 
his  own  peril,  and  he  could  not  recover  in  this  action  as  for  money  paid  to  the  use  of 
the  defendant."  [Parke,  B.  In  that  case  there  was  no  evidence  of  any  custom  that 
the  broker  was  surety  for  his  principal.  In  Sutton  v.  Taiham  (10  Ad.  &  Ell.  27), 
Lord  Denman  said,  "I  think  a  person  employing  one  who  is  notoriously  a  broker, 
must  be  [427]  taken  to  authorise  his  acting  in  obedience  to  the  rules  of  the  Stock 
Exchange;"  and  Mr.  Justice  Littledale  says,  "A  person  who  employs  a  broker  must 
be  supposed  to  give  him  authority  to  act  as  other  brokers  do.  It  does  not  matter 
whether  or  not  he  is  himself  acquainted  with  the  rules  by  which  brokers  are  governed."] 
In  that  case  the  broker  was  authorised  to  do  his  best :  there  is  an  absence  of  any  such 
authority  here.  In  Lightfoot  v.  Creed  (8  Taunt.  268),  the  defendant  contracted  with 
the  plaintiff  to  transfer  stock  on  a  certain  day,  and  upon  his  failing  to  do  so,  the 
plaintifi'  bought  the  stock,  and  sued  the  defendant  for  the  consequent  loss  :  it  was 
held  that  the  action  could  not  be  maintained.  [Parke,  B.  The  plaintifi'  there  had 
no  authority  from  the  defendant  to  buy  the  stock.  The  principles  upon  which  the 
action  for  money  paid  is  maintainable  were  well  considered  in  Bnttain  v.  Lloijd 
(14  M.  &  W.  7G2).J     They  referred  to  Boidhy  v.  Bell  (3  C.  B.  284). 

Knowles  and  (Jrompton,  contra,  were  not  called  upon. 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  There  is 
no  doubt  that,  if  the  plaintiff  stood  in  the  place  of  surety  to  the  defendant,  and  the 
plaintiff  made  a  payment  for  him,  the  defendant  is  bound  to  repay  him.  This  trans- 
action was  not  for  the  sale  of  registered  shares,  but  merely  of  scrip  certificates.  The 
plaintifi'  was  therefore  bound  to  pay.  The  only  question  is,  whether  the  plaintifi'  is 
to  be  considered  as  surety  for  the  defendant.  Evidence  was  given  at  the  trial  of  its 
being  the  established  usage  on  the  Stock  Exchange  at  Liverpool,  that  brokers  are 
responsible  for  their  principals  in  sales  of  this  description.  If  there  was  any  doubt 
as  to  the  existence  of  this  usage,  that  point  should  have  been  made  at  the  trial.  No 
objection,  however,  of  that  kind  was  made  ;  we  may  therefore  assume  such  to  have 
been  the  established  usage  at  that  place.  [428J  And  I  consider  it  to  be  clear  law, 
that  if  there  is,  at  a  particular  place,  an  established  usage  in  the  manner  of  dealing 
and  making  contracts,  a  person  who  is  employed  to  deal  or  make  a  contract  there  has 
an  implied  authority  to  act  in  the  usual  way  ;  and  if  it  be  the  usage  that  he  should 
make  the  contract  in  his  own  name,  he  has  authority  to  do  so.  Supi)osing  it  were 
necessary  to  shew  that  the  defendant  knew  of  the  jmrtieular  usage,  the  point  should 
have  been  made  at  the  trial;  and  in  the  present  case  there  was  evidence  for  the  jury 
to  find  that  the  defendant  did  know  of  it,  and  that  he  was  responsible.  It  is  not  now 
necessary  to  decide  the  point,  whether  the  defendant  would  be  bound  if  he  did  not 
know  of  such  a  usage.  It  appears  to  me,  however,  that  a  person  who  authorises 
another  to  contract  for  him,  authorises  him  to  make  that  contract  in  the  usual  way. 
There  are  some  cases  which  look  the  other  way,  which  have  not  been  noticed.  There 
is  the  case  of  Bartletf  v.  Bentlund  (10  B.  &  C.  7€0) ;  that,  however,  was  not  with  respect 
to  the  usage  of  the  Stock  Exchange,  but  of  insurance  brokers  ;  and  it  was  there  held 
that  the  custom  which  prevailed  at  Lloyd's  Coffee-house  was  not  binding  on  a  party 
who  was  not  shewn  to  be  cognizant  of  it,  or  to  have  assented  to  it.  That,  however, 
is  a  dift'erent  question  from  the  present,  which  is  one  of  contract.  In  the  case  of  a 
contract  which  a  person  orders  another  to  make  for  him,  he  is  bound  by  that  contract 
if  it  is  made  in  the  usual  way. 

There  is  another  case  of  Gahay  v.  Lloyd  (3  B.  &  C.  793),  which  was  an  action  on  a 
policy  of  insunuice.  It  was  found  in  the  special  verdict,  that  a  certain  usage  with 
respect  to  such  policies  prevailed  amongst  the  underwriters  subscribing  policies  at 
Lloyd's  Colfee-house,  and  that  the  policy  in  question  was  eft'ected  there  ;  but  it  was 
not  found  that  the  plaintifi'  was  in  the  habit  of  eft'ecting  policies  at  that  place.  The 
Court  held,  that  this  usage  was  not  sufficient  to  bind  the  plaintiff'.  [429]  But  that 
case  differs  from  the  present,  the  question  here  being  as  to  the  authority  which  the 
plaintiff'  received.  I  have  said  this  in  order  to  shew  my  concurrence  in  the  opinions 
expressed  by  Lord  Denman  and  Mr.  Justice  Littledale,  in  the  case  of  Sutton  v.  Tathani, 
although  it  is  not  necessary  to  determine  the  same  point  here,  as  there  was  suflficient 
evidence  to  shew  that  the  defendant  knew  the  usage  of  the  Stock  E.xchange  at 
Liverpool,  if  it  were  requisite  to  prove  it  in  order  to  make  him  lial)le.  I  am  therefore 
of  opinion  that  this  rule  ought  to  be  made  absolute. 

Aldekson,  B.     I  am  of  the  same  opinion.     It  is  clear,  that  if  the  plaintifi'  were 
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guaranteed  by  the  defendant,  and  paid  the  money,  an  action  for  money  paid  would 
lie.  A  person  who  deals  in  a  particular  market  must  be  taken  to  deal  according  to 
the  custom  of  that  market,  and  he  who  directs  another  to  make  a  contract  at  a 
particular  place,  must  be  taken  as  intending  that  the  contract  may  be  made  according 
to^  the  usage  of  that  place.  In  the  present  case  it  is  the  custom  at  Liverpool  for 
brokers  to  be  guaranteed  by  their  principals. 

EoLFE,  B.  I  took  a  different  view  of  this  case  at  the  trial,  as  I  understood  it  was 
entirely  governed  by  a  case  which  had  been  tried  before  my  brother  Alderson,  at  York. 
But  I  think  it  did  not  appear  there  that  there  was  any  evidence  of  any  usage,  or 
whether  the  parties  knew  of  it  or  not.  Undoubtedly  that  would  make  a  difference. 
If  there  were  no  evidence  of  such  a  usage,  and  the  broker  paid  the  money,  the  plaintiff 
could  not  be  made  liable  for  such  payment  unless  by  an  express  contract.  The  dealing 
here  was  at  a  particular  place — the  course  of  dealing  was  known.  It  may  be,  indeed, 
that  it  is  not  material  whether  the  course  of  dealing  was  known  to  the  parties.  In 
Sutlmi  v.  Tatham  the  defendants  did  know  of  the  usage.  I  express  my  eon-[430]- 
currence  with  the  dicta  of  Lord  Denman  and  Mr.  Justice  Littledale  in  that  case. 

Pollock,  C.  B.  I  abstain  from  giving  any  opinion,  as  I  was  absent  when  this 
case  was  argued ;  but  I  fully  agree  in  the  principles  which  have  been  laid  down  by 
the  Court. 

Rule  absolute. 

GoUDY  r.  DUNCOMBE.  Nov.  18,  1847. — The  privilege  of  a  member  of  Parliament 
from  arrest  on  a  ea.  sa.  exists  for  forty  days  before  and  forty  days  after  a  meeting 
of  Parliament.  The  rule  of  privilege  is  the  same  in  the  case  of  a  dissolution  as 
in  that  of  a  prorogation. 

[S.  C.  5  D.  &  L.  209 ;  17  L.  J.  Ex.  76.     Followed,  In  re  Anglo-French  Co-operative 

Society,  1880,  U  Ch.  I).  536.] 

In  this  case,  the  defendant  had  been  taken  in  execution  for  default  in  payment  of 
a  debt  secured  by  a  judge's  order,  and  had  been  discharged  from  custody  by  an  order 
of  Williams,  J. 

The  arrest  took  place  on  the  •2nd  of  September,  1847.  On  the  3rd  a  siimmons 
was  taken  out  for  the  defendant's  discharge,  on  the  ground  that  he  was  privileged 
from  arrest.  It  appeared  that,  on  the  28th  of  the  preceding  July,  he  had  been  elected 
a  member  of  Parliament  for  the  borough  of  Finsbury.  On  the  23rd  of  that  month 
the  Commons  House  of  Parliament  was  dissolved,  and  writs  were  issued,  returnable 
on  the  21st  of  September,  for  a  fresh  election.  On  the  13th  of  August  there  appeared 
in  the  London  Gazette  an  order  of  the  Queen  in  council,  by  which  Parliament  was  pro- 
rogued to  the  12th  of  October.  The  order  of  Williams,  J.,  discharging  the  defendant 
from  custody,  was  made  on  the  7th  of  September. 

WiUes  moved  to  rescind  this  order  (Nov.  11th).  The  order  for  the  discharge  of 
the  defendant  ought  to  be  rescinded,  as  he  was  not  privileged  from  arrest  when  he 
was  taken  in  execution.  It  is  a  popular  notion  that  a  member  of  Parliament  is 
privileged  from  arrest  for  forty  days  before  [431]  and  forty  days  after  the  meeting  of 
Parliament.  There  is  no  proper  foundation  for  this  opinion,  for  the  question  has 
never  been  settled.  It  was  discussed  in  Butcher  v.  Steuart  (11  M.  &  W.  So7),  where 
the  argument  is  given  in  the  report  of  the  case,  but  there  was  no  decision  upon  the 
point.  Mr.  Gurney,  in  the  course  of  his  argument,  says,  "In  Jenkins's  Centuries 
(fo.  118,  Case  35),  it  is  said  e.xpresslv  that  the  privilege  of  members  of  Parliament 
extends  to  forty  days  before  the  Parliament,  and  forty  days  after,  for  which  is  cited 
2  Ed.  4,  s.  8."  On  reference  to  the  case  in  the  Year  Book,  it  appears  that  there  is 
not  any  authority  for  the  position  that  the  privilege  extends  to  forty  days  ;  and  mdeed 
the  case  has  rather  a  contrary  aspect.  In  Bacon's  Abridgment,  tit.  "Privilege,  C.  4, 
with  respect  to  the  time  and  exact  continuance  of  this  privilege,  it  is  said  that  it 
seems  in  good  measure  unsettled  even  at  this  day.  It  is,  indeed,  agreed  in  most  books 
that  members  of  Parliament  have  privilege  eundo,  morando,  et  redeundo ;  and  tnat 
thev  are  entitled  to  privilege  as  well  after  a  dissolution  as  a  prorogation  of  tte  rarlia- 
ment.  Bv  two  orders  of  the  House  of  Lords,  one  dated  the  28th  of  May,  lb..4  tne 
other  the "26th  of  Januaiv,  1628,  it  is  .leclared  that  their  privilege  commences  from 
the  teste  of  their  writ  of' summons  to  Parliament;  and  that  upon  every  session  and 
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prorogation,  their  privilege  is  for  twenty  days  before  and  twenty  days  after  each 
session,  which  one  of  the  orders  says  is  time  enough  for  them  to  come  from  all  parts 
of  the  realm,  and  to  return  :  but  the  Commons  never  assented  to  this,  for  they  claim 
forty  days  before  and  after  each  session."  The  time  appears  not  to  be  a  definite  and 
fixed  time,  but  a  convenient  and  reasonable  time,  during  which  a  member  of  Parliament 
is  entitled  to  freedom  from  arrest  before  and  after  each  session.  Now,  the  time  from 
the  7th  to  the  21st  of  September  must  be  much  more  than  a  reasonable  time  for  a 
member  to  repair  from  any  part  of  the  empire  to  his  duties  in  Parliament.  [432]  The 
case  of  Mr.  Martin,  which  is  to  be  found  in  D'Ewes's  Journal,  p.  410,  and  occurred  in 
1586,  seems  a  reasonable  and  intelligible  one.  The  question  was  put,  whether  the 
House  would  limit  a  time  certain,  or  a  reasonable  time,  to  any  member  for  his  privilege. 
The  House  answered,  a  convenient  time.  That  is  an  express  decision  of  the  House  of 
Commons  itself,  and  should  therefore  be,  it  is  submitted,  deci.sive  of  the  question. 
The  cases  upon  this  subject  are  collected  in  May's  book  on  the  Law  of  Parliament, 
and  he  saj's,  at  p.  94,  "  With  regard  to  the  members  of  the  House  of  Commons,  the 
time  of  privilege  has  been  repeatedly  mentioned  in  statutes,  but  never  explained  ; " 
and  again  in  the  following  page  he  says,  "But  as  the  Commons  are  the  judges  of  their 
own  privileges,  some  precedents  are  required  to  shew  that  they  really  claim  so  long 
a  duration  of  this  immunity  ;  and  no  such  piecedents  are  to  be  found.  By  the  original 
law  of  Parliament,  privilege  extended  to  the  protection  of  members  and  their  servants, 
'  eundo,  morando,  et  exinde  redeundo : '  but  Parliament  has  never  yet  determined 
what  time  shall  be  considered  convenient  for  this  purpose  ;  and  Prynne  expresses  an 
opinion,  that  no  such  definite  extent  of  privilege  is  claimable  by  the  law  of  Parliament 
(4  Prynne,  Reg.  1216).  It  has,  however,'always  been  the  general  belief  that  privilege 
extended  to  foi'ty  days,  and  several  acts  of  the  Irish  Parliament  have  defined  that 
time. (ft)  But  the  following  precedents  by  no  means  establish  this  extent  of  privilege 
to  be  either  the  law  or  the  practice  in  England,  and  leave  the  matter  altogether  in 
doubt."  The  period  of  twenty  days  is  unknown  to  the  law  in  any  case  but  the  present. 
Mr.  Sheridan  was  arrested  for  a  debt  shortly  after  a  dissolution  of  Parliament:  the 
debt  was  paid,  and  no  question  was  raised  as  to  the  validity  of  the  arrest.  The  arrest 
was  made  on  the  authority  of  an  opinion  of  Mr.  Justice  Bayley,  who  [433]  thought 
that  the  time  was  not  a  definite  time,  but  a  reasonable  one. 

In  the  next  place,  this  privilege  does  not  exist  where  there  is  a  new  meeting  of 
Parliament  after  a  dissolution.  In  Sir  Richard  Temple's  case  (1  Sid.  42),  a  trial  at  bar 
in  which  he  was  defendant  having  been  appointed  for  a  certain  day,  he  moved  the 
Court  to  put  of}'  the  trial,  upon  the  ground  of  his  being  elected  a  burgess  to  serve 
in  the  next  Parliament,  which  was  to  meet  in  eight  days,  and  therefore  prayed  his 
privilege.  But  the  Court  refused  the  motion,  because  the  trial  was  to  come  on 
before  the  day  on  which  the  Parliament  were  to  meet.  [Alderson,  B.  That  was 
an  action,  and  the  case  is  different.]  The  privilege  is  the  same  as  that  which  is 
allowed  to  counsel  and  witnesses  attending  a  court  of  justice.  The  question  of  what 
is  a  reasonable  and  convenient  time  is  to  be  decided  b3'  the  House  of  Commons,  and 
if  the  defendant  were  to  make  his  application  there,  the  answer  would  be  that  it 
exists  for  a  convenient  time. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  a  motion  to  set  aside  an  order  of  mj-  brother  Williams, 
discharging  the  defendant  (who  had  been  taken  in  execution  on  a  ca.  sa.)  out  of 
custody,  on  the  ground  of  privilege  of  Parliament. 

We  took  time  to  consider  whether  we  should  grant  a  rule  to  shew  cause,  in  order 
to  have  an  opportunity  of  referring  to  the  authorities  cited  by  Mr.  Willes.  We  are 
of  opinion  that  the  order  was  right,  and  consequently  there  ought  to  be  no  rule. 

The  date  of  the  order  was  7th  September,  the  summons  on  which  it  was  made 
having  issued  on  the  3rd,  and  the  [434]  prorogation  of  Parliament  was  to  the  21st: 
the  interval  was  less  than  twenty  days. 

It  was  contended  by  Mr.  Willes,  that  the  privilege  of  a  member  to  be  free  from 
arrest  was  not  for  any  certain  time  before  or  after  the  meeting  of  Parliament,  but  for 
a  convenient  time,  and  that  at  the  present  day  the  time  in  question  was  more  than  a 
convenient  time.     It  was  further  contended,  that  the  privilege  was  not  applicable  to 

(6)  See  3  Edw.  4,  c.  1,  Ir. ;  6  Ann.  c.  3,  Ir. ;  1  Geo.  2,  c.  8,  s.  2,  Ir. 


1  EX  435.  PONTIFEX   V.  DE    MALTZOFF  185 

the  meeting  of  a  new  Parliament  after  a  dissolution.  In  the  first  place,  we  think 
there  is  no  foundation  for  the  latter  point :  whatever  privilege  (necessary  to  secure 
their  attendance)  may  belong  to  members  of  Parliament,  between  a  prorogation  and 
the  next  meeting  of  Parliament,  we  think  must  belong  to  them  before  they  assemble, 
upon  a  summons  after  a  dissolution.  Whatever  reasons  apply  to  the  one  case 
equally  apply  to  the  other,  and  we  think  the  law  or  rule  of  privilege  must  be  the 
same  in  both.  The  question  then  is,  what  is  the  privilege  of  Parliament  with  reference 
to  freedom  from  arrest  1 

In  Blackstone's  Commentaries  (vol.  1,  p.  165),  it  is  said  that,  in  the  ease  of  a 
commoner,  this  privilege  from  arrest  extends  to  forty  days  after  every  prorogation, 
and  forty  days  before  the  next  appointed  meeting.  In  Bacon's  Abr.,  tit.  "  Privilege," 
4,  the  authorities  are  collected.  It  appears  that  in  an  old  Irish  statute,  3  Edw.  4,  c.  1, 
the  privilege  is  expressly  limited  to  forty  days  before  and  forty  days  after  the  meeting 
of  Parliament.  In  the  case  of  The  Earl  of  Athol  v.  The  Ear]  of  Derby  (2  Lev.  72), 
(cited  by  Blackstone),  and  which  occurred  in  the  24th  Car.  2,  A.D.  1672,  it  is  stated, 
that  the  Commons  claimed  forty  da\'s  before  and  forty  days  after  each  session.  In 
Jenkins'  Book  (c)  it  is  said  that  the  privilege  extends  to  forty  days  before  the  Parlia- 
ment and  forty  days  after. 

Mr.  Willes  contended,  that  the  period  was  not  a  definite,  but  a  convenient  period. 
It  may  be  that  the  rule  was  ori-[435]-ginally  during  a  convenient  period,  and  the 
case  cited  from  D'Ewes's  Journal  (which  is  given  at  large  in  Bacon's  Abridgment)  has 
some  tendency  to  support  this  view ;  but  it  is  consistent  with  this,  that  for  some 
centuries  the  period  of  forty  days  has  been  deemed  a  convenient  period.  The  House 
of  Commons  (as  might  be  expected)  determined  only  the  question  before  them,  and 
did  not  define  the  limit  of  convenience,  but  held  twenty  days  to  be  within  it.  The 
12  and  13  Will.  3,  c.  3,  more  than  once  mentions  "  the  time  of  privilege,"  but  does 
not  mention  the  duration  of  it;  but  the  4  Geo.  3,  c.  24,  s.  1,  which  first  regulated  the 
privilege  of  franking,  limits  that  privilege  to  the  session  of  Parliament  and  forty  days 
before  and  forty  da^'s  after  any  summons  or  prorogation.  The  same  provision  is  to 
be  found  in  the  24  Geo.  3,  c.  7,  s.  7,  and  the  privilege  so  limited  was  continued  by 
several  statutes,  (one  of  which  was  passed  since  the  Union),  till  the  privilege  of 
franking  was  abolished. 

We  think  that  the  conclusion  to  be  drawn  from  all  that  is  to  be  found  in  the 
books  on  the  subject  is  this  : — that  whether  the  rule  was  originally  for  a  convenient 
time,  or  for  a  time  certain,  the  period  of  forty  days  before  and  after  the  meeting  of 
Parliament  has,  for  about  two  centuries  at  least,  been  considered  either  a  convenient 
time  or  the  actual  time  to  be  allowed.  Such  has  been  the  usage — the  universally 
prevailing  opinion  on  the  subject ;  and  such  we  think  is  the  law.  If  any  change  is 
necessary  or  desirable,  we  are  not  competent  to  make  it. 

Rule  refused. 


[436]  PoNTiFEX  AND  ANOTHER  V.  De  Maltzoff.  Nov.  IS,  1847. — An  affidavit 
to  hold  to  bail,  which  states  that  the  defendant  "before  and  at  the  time  of  the 
commencement  of  this  suit  was,  and  still  is,  justly  and  truly  indebted  to  the 
deponent  in  1001.,  for  work  done,  and  materials  for  the  same  provided,  and  goods 
manufactured  and  made  by  the  deponent  for  the  defendant,  and  at  his  request," 
is  bad. 

[S.  C.  17  L.  J.  Ex.  55.] 

Hoggins  had  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  an  order 
of  Piatt,  B.,  for  holding  the  defendant  to  bail,  should  not  be  rescinded,  on  the  ground 
that  the  following  aflidavit,  upon  which  the  order  was  made,  was  insufficient.  The 
affidavit  stated,  that  "Sergius  de  Maltzoff,  the  defendant  in  this  action,  before  and  at 
the  time  of  the  commencement  of  this  action,  was  and  still  is  justly  and  truly  indebted 
to  the  deponent  and  Edward  Pontifex,  his  partner  in  trade,  in  £100,  for  work  done 
and  materials  for  the  same  provided,  and  goods  manufactured  and  made,  by  the 
deponent  and  his  said  partner,  for  the  said  Sergius  de  Maltzoff,  and  at  his  request.' 

Martin  now  shewed  cause.     The  objection  raised  to  this  affidavit  is,  that  there  is 

(t)  Published  1661 ;  3rd  Century,  case  35,  p.  118. 
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no  precise  statement  of  a  debt  due  to  the  plaintiffs,  since  it  does  not  appear  that  the 
goods  were  delivered.  It  is  submitted,  however,  that  the  affidavit  is  sufficient;  when 
goods  are  made  to  order,  they  cannot  be  sold  to  other  persons  for  the  price  at  which 
they  were  ordered  ;  and  the  affidavit  states  that  the  defendant  is  indebted  to  the 
plaintiffs.  [Pollock,  C.  B.  It  is  to  be  presumed  that  goods  are  worth  the  cost  of  the 
labour  expended  upon  them.] 

Hoggins,  contra,  was  not  called  upon. 

Parke,  B.  1  he  affidavit  is  indefinite.  It  is  consistent  with  it  that  there  is  not 
any  right  to  arrest  the  defendant.  Non  constat  that  any  propei'ty  pa.ssed  in  the 
goods  ;.  the  defendant  may  not  have  accepted  them.  The  contract  may  be  executory. 
An  affidavit  which  states  that  a  party  is  indebted  for  goods  bargained  and  sold, 
without  stating  that  they  are  delivered,  is  not  sufficient ;  and  that  case  is  the  most 
favouralile  one  which  can  be  put  for  the  plaintiffs.  [437]  The  rule  must  be  absolute 
to  discharge  the  defendant  out  of  custody.  The  bail  bond  to  stand  as  a  justification 
for  the  shei'ift'. 

Pollock,  C.  B.,  Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  absolute. 

Pegler  and  Another  v.  Hislop.  Nov.  22,  1847. — It  is  allowable,  under  1  &  2  Vict, 
c.  110,  ss.  3  &  6,  where  the  defendant  appeals  to  the  Court  against  an  order  to 
hold  to  bail,  to  use  affidavits  in  denial  of  the  plaintift's  cause  of  action.  But  the 
Court  will  not  interfere  unless  it  plainly  appear  that  the  plaintiff  has  no  cause  of 
action  against  the  defendant. 

[S.  C.  5  D.  &  L.  22.3;  17  L.  J.  Ex.  53  ;  11  Jur.  996.] 

In  this  case,  Williams,  J.,  had  made  an  order  to  arrest  the  defendant,  under  the 
statute  1  &  2  Vict.  c.  110,  upon  an  affidavit  that  the  defendant  was  indebted  to  the 
plaintiffs  in  a  certain  sum  for  goods  sold  and  delivered  to  the  defendant  in  Spain,  and 
that  the  deponent  believed  that  the  defendant  was  about  to  leave  England.  The 
defendant  was  accordingly  arrested  upon  a  ca.  sa.,  and  gave  a  bail  bond  to  the  sheriff. 

Pashley,  in  the  present  term,  obtained  a  rule,  calling  on  the  plaintifl's  to  shew  cause 
why  this  order  should  not  be  rescinded,  and  why  the  bailbond  should  not  be  delivered 
up  to  be  concelled.  The  affidavits  in  support  of  the  rule  denied  the  existence  of  the 
debt,  and  also  that  the  defendant  was  about  to  quit  England  for  a  period  of  two 
months. 

Martin  and  Ball  now  shewed  cause.  The  only  question  is  as  to  the  intention  of 
the  defendant  to  quit  England.  The  plaintiffs  are  prepared  with  affidavits  to  contradict 
those  of  the  defendant,  which  deny  the  existence  of  the  debt ;  but  it  is  submitted  that 
the  Court  will  not,  at  the  present  stage,  enter  into  the  merits  of  the  cause  of  action. 
[Parke,  B.  The  act  does  not  exclude  questions  of  that  nature.]  Under  the  old  law, 
the  merits  of  an  arrest  on  mesne  process  could  [438]  not  be  gone  into :  Bmckenhurtj 
V.  Ncedhmn  (1  Dowl.  P.  C.  439).  It  is  the  cause  of  long  affidavits.  This  is  a  very 
important  point  of  practice.  [Parke,  B.  I  think  the  words  of  the  statute  leave  the 
whole  matter  at  large.  Under  the  statute  12  Geo.  1,  c.  29,  the  plaintifl"  had  a  right 
to  arrest  the  defendant  on  one  condition  only,  that  he  made  an  affidavit  of  the  cause 
of  action  ;  and  that  affidavit  could  not  be  contradicted.  But  the  statute  1  &  2  Vict, 
c.  110,  dift'ers  from  that  very  materially;  for,  by  the  third  section,  the  plaintiff  is 
bound  by  affidavit  to  shew  to  the  satisfaction  of  a  judge,  "  that  he  has  a  cause  of  action 
against  the  defendant  to  the  amount  of  £20  or  upwards,  and  that  there  is  probable 
cause  for  believing  that  he  is  about  to  quit  England;"  and  the  sixth  section  allows 
any  defendant  to  appeal  to  a  court  against  the  order  of  a  judge  for  holding  him  to 
bail.  The  whole  matter  is  therefore  left  at  large  by  the  wording  of  the  statute,  and 
the  defendant  is  not  precluded  from  disputing,  at  this  stage  of  the  proceedings,  either 
the  cause  of  action  or  other  matters  which  the  plaintiff's  affidavits  contain.  Acting 
upon  this  view  at  chambers,  I  have  relieved  parties  where  the  debt  was  barred  by  the 
Statute  of  Limitations.  It  must,  however,  be  a  very  clear  case  that  the  plaintiff'  had 
no  cause  of  action,  or  we  should  not  interfere.  Alderson,  B.  In  'I'he  Duke  dc  I'alinella's 
case,  which  was  under  the  12  Geo.  1,  c.  29,  the  Court  entertained  the  question  whether 
there  was  any  fair  ground  for  maintaining  the  action ;  and  it  surely  is  competent  for 
us  to  try  it.] 
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The  whole  case  was  then  gone  into.  It  appeared  from  the  affidavits,  that  the 
defendant  was  the  master  and  super-cargo  of  a  steam  vessel  called  the  "  Falcon," 
which  plied  between  England  and  Oporto;  and  that,  according  to  the  defendant's 
affidavit,  it  was  not  his  intention  to  leave  England  for  two  months.  It  also  appeared 
that  the  plaintiti's  intended  [439]  to  take  out  a  commission  to  examine  witnesses 
abroad  ;  and  that  they  could  not  obtain  final  judgment  in  that  time.  [Alderson,  B. 
When  we  granted  the  rule  in  this  case,  we  thought  that  judgment  might  be  obtained.] 
The  arrest  was  proper,  as  is  shewn  bv  the  cases  of  Larchin  v.  irUlaa  (4  M.  &  \V.  3.51), 
and  Atkinson  v.  Blake  (1  Dowl.  P.  C",  X.  S.,  849). 

Pashley,  in  support  of  the  rule,  contended  that  the  arrest  was  premature,  and 
that  there  were  no  true  grounds  for  it,  as  the  defendant  had  no  intention  of  going 
immediately  abroad. 

Per  Curiam. (c)  The  arrest  was  premature.  The  judge's  order  and  capias  ought 
to  stand,  but  the  bail  bond  must  be  cancelled ;  the  defendant's  costs  of  the  present 
proceeding  to  be  costs  in  the  cause. 

Rule  accordingly. 


Samuel  v.  Bfller.  Xov.  23, 1847. — The  defendant,  who  was  in  custody  at  Cambridge, 
received  an  order  on  a  Saturday  for  his  discharge  :  this  was  forwarded  to  the 
under-sheriff  at  Wisbeach  :  on  the  next  day,  Sunday,  the  gaoler  received  a  warrant 
of  detainer  under  a  writ  of  ca.  sa.,  which  had  been  issued  the  day  before : — Held, 
that  the  sheriff  was  entitled  to  detain  the  defendant  for  a  reasonable  time  after 
the  receipt  of  the  order,  for  the  purpose  of  searching  his  office  for  writs,  and  that 
the  defendant  was  not  entitled  to  his  discharge  under  29  Car.  2,  c.  27,  s.  6,  on 
the  ground  that  the  service  of  the  warrant  on  Sunday  was  void. 

[S.  C.  17  L.  J.  Ex.  54;  11  Jur.  978.] 

This  was  a  motion  to  set  aside  the  execution  of  a  writ  of  ca.  sa.,  and  to  discharge 
the  defendant,  who  was  in  the  gaol  at  Cambridge,  out  of  custody.  The  affidavits 
stated,  that  on  Saturday  the  12th  of  June,  1847,  the  defendant  received  an  order  for 
his  discharge  from  a  Mr.  Brown,  at  whose  suit  he  was  in  custody'.  This  order  was 
forwarded  on  the  same  day  to  the  under-sheriff  at  Wisbeach.  On  Sunday  the  13th 
the  under-sheriff  sent  to  the  gaoler  a  [440]  warrant  to  detain  the  defendant,  under 
a  writ  of  capias  ad  satisfaciendum,  which  had  been  issued  the  day  before. 

Pashley,  in  support  of  the  motion.  The  warrant  of  detainer  in  the  present  case 
was  void,  and  the  defendant  is  entitled  to  be  discharged  out  of  custody.  The  words 
of  the  statute  29  Car.  2,  c.  7,  s.  6,  are  plain :  they  provide  that  "no  person  or  persons 
upon  the  Lord's  Day  shall  serve  or  execute,  or  cause  to  be  served  or  executed,  any 
writ,  process,  warrant,  order,  judgment  or  decree  (except  in  cases  of  treason,  felony, 
or  breach  of  the  peace) ;  but  that  the  service  of  every  such  writ,  process,  order,  warrant, 
judgment,  shall  be  void  to  all  intents  and  purposes  whatsoever."  A  fi.  fa.  binds  the 
goods  of  a  debtor  from  the  time  of  the  delivery  of  it  to  the  sheriff:  Harris  v.  Loyd 
(5  M.  &  W.  432),  IVoodland  v.  Fuller  (11  Ad.  &  Ell.  8-59);  and  Mr.  Baron  Piatt, 
before  whom  this  motion  was  first  made,  refused  to  interfere,  and  referred  the  matter 
to  the  full  court,  as  he  thought  the  cases  were  analogous.  [Parke,  B.  This  is  not 
a  service  or  execution  of  process.  The  sheriff  has  a  right  to  detain  the  defendant 
a  reasonable  time  for  the  purpose  of  searching  the  office,  to  ascertain  whether  any 
other  writs  are  lodged  against  him.]  The  statute  contains  the  word  "warrant." 
The  defendant  was  detained  in  custody  under  a  warrant  which  was  lodged  on  Sunday. 

Parke,  B.  The  defendant  is  clearly  not  entitled  to  be  discharged ;  a  man  is  not 
to  be  released  from  custody  if  there  is  another  writ  against  him.  Here  the  warrant 
came  on  Sunday  from  the  sheriff,  the  ca.  sa.  having  been  lodged  with  him  on  the 
Saturday  before.  The  defendant  was  in  custody  on  Saturday,  and  the  sheriff  was 
entitled  to  a  reasonable  time  to  search  his  office,  to  ascertain  whether  other  writs  were 
lodged  against  him.  The  sheriff  did  not  live  at  Cambridge,  and  being  responsible  for 
the  safe  custody  [441]  of  the  defendant,  he  was  entitled  to  a  reasonable  time,  and 
which  did  not  expire  on  Sunday,  and  therefore  the  defendant  was  not  entitled  to  his 

(c)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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di.schiirge  until  Monday,  by  which  day  another  writ  is  lodged  with  the  sheriff.     If 
he  had  released  the  defendant  afterwards,  he  would  have  been  responsible. 

Pollock,  C.  B.,  Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Motion  refused. 

In  re  Laws,  and  the  Principal  Officers  of  Her  Majesty's  Ordnance. 
Nov.  25,  1847. — A  person,  vrhose  land  has  been  valued  by  a  jury,  and  sold,  under 
the  provisions  of  the  National  Defence  Act  (5  &  6  Vict.  c.  94),  is  not  entitled  to 
the  expenses  and  costs  which  he  has  necessarily  incurred  in  bringing  the  matter 
to  trial.  The  words  of  the  19th  section,  "  compensation  for  the  absolute  purchase 
of  the  land,"  are  not  per  se  sufficiently  comprehensive  to  include  such  expenses 
and  costs. 

[S.  C.  17  L.  J.  Ex.  126.] 

In  this  case  the  value  of  certain  land  of  Mr.  Laws,  situated  in  the  county  of 
Pembroke,  had  been  assessed  by  a  jury  under  the  provisions  of  the  statute  5  &  6 
Vict.  c.  94.  At  the  trial  it  was  proposed  by  Sir  F.  Kelly,  on  the  part  of  the  claimant, 
to  give  evidence  of  certain  expenses  which  had  been  incurred  in  surveying  the  land, 
and  in  bringing  the  question  before  the  jury.  This  evidence  was  objected  to  by  the 
Attorney-General  on  behalf  of  the  Crown,  on  the  ground  that  there  was  no  provision 
in  the  act  which  gave  these  expenses  and  costs.     The  evidence  was  rejected. 

Sir  F.  Kelly  having  obtained  a  rule  calling  on  the  defendants  to  shew  cause  why 
the  several  proceedings  in  this  matter,  and  the  verdict  of  the  jury  returned  into  this 
Court,  should  not  be  set  aside,  and  why  a  writ  for  a  new  inquiry  should  not  be  issued, 

The  Attorney-General  and  Rowe  now  shewed  cause.  This  question  turns  upon 
the  construction  to  be  put  upon  [442]  the  National  Defence  Act,  5  &  6  Vict.  c.  94 ; 
and  the  question  is  simply  this  : — In  addition  to  the  amount  found  by  the  jury  as 
compensation  for  the  land  which  is  the  subject  of  inquiry,  are  they  at  liberty  to  give 
the  expenses  and  costs  incurred  in  proving  and  obtaining  that  compensation  1  It  is 
contended  that  they  are  not.  This  act  is  unlike  acts  in  pari  materia.  In  the  Lands 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  18),  and  in  several  railway  acts,  costs  are 
specifically  provided  for :  but  this  act  is  silent  on  the  subject  of  costs.  By  the 
19th  section  the  principal  officers  of  her  Majesty's  Ordnance  are  empowered  to  contract 
for  the  purchase  of  any  land  they  may  require  ;  and  if  such  principal  officers  and 
the  owner  do  not  agree,  then  it  shall  be  lawful  for  such  principal  officers  to  apply  to 
two  or  more  justices  of  the  peace  &c.,  to  put  them  in  possession  of  the  land  ;  and 
a  jury  is  also  to  be  summoned,  who  "shall  find  the  compensation  to  be  paid,  either 
for  the  absolute  purchase  of  such  lands,  buildings,  or  other  hereditaments,  or  for  the 
possession  or  use  thereof."  It  is  contended  that,  upon  the  proper  construction  of  this 
section,  by  the  term  "compensation"  is  intended  the  mei'e  value  of  the  land  taken, 
and  that  anything  which  may  have  been  incurred  for  the  purpose  of  selling  the  land 
cannot  form  any  element  in  the  amount  to  be  awarded  by  the  jury.  It  may  be  that 
such  a  construction  imposes  a  hardship  upon  a  party  who  is  compelled  to  part  with 
his  land.  It  may  be  that  the  expenses  incurred  for  the  purpose  of  obtaining  the 
compensation  exceed  the  value  of  the  land  itself.  This  may  be  so,  but  by  other  sections 
of  the  act  it  appears  that  the  legislatui'e  by  this  term  intended  this  construction.  It 
may  be  admitted  that  the  word  compensation,  being  larger  than  "  value,"  is  for  the 
purpose  of  embracing  cases  of  severance.  The  true  meaning  of  this  word  may  be 
gathered  from  the  act  itself.  How  is  the  purchase-money  provided  for  in  particular 
cases'?  Sup-[443]-pose  A.  to  be  tenant  for  life  with  remainder  to  B.,  and  that  the 
money  to  be  paid  into  the  Court  of  Exchequer  (as  is  provided  by  the  2ist  section) 
to  abide  the  direction  of  the  Court  and  to  be  subject  to  the  interests  of  both  parties. 
It  would  be  unfair  to  A.  that  B.  should  participate  in  a  share  of  that  portion  of  the 
amount  paid  into  the  Court  of  Exchequer,  which  had  been  awarded  for  the  expenses 
incurred  by  A.  in  obtaining  the  compensation.  If  it  had  been  intended  that  the 
expenses  should  be  paid,  it  would  have  been  provided  in  the  act  that  so  much  was 
for  expenses,  and  so  much  for  land.  [Alderson,  B.  In  Ex  parte  Paarmre  (1  You.  & 
Coll.  75),  which  was  a  case  under  the  London  Bridge  Act,  I  held  that  a  tenant  for 
life  of  lands  sold  under  the  provisions  of  that  act  was  not  entitled  to  his  costs  out 
of  the  fund  arising  from  the  sale  :  and  I  there  said,  after  observing  that  the  30th 
section  was  the  one  which  gave  me  jurisdiction : — "  That   section  enacts   that   the 
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money  agreed  or  iuvarded  to  be  paid  for  the  tenements  to  be  purchased  by  virtue 
of  this  act  shall,  under  the  circumstances  therein  mentioned,  be  paid  into  this  court ; 
and  that  upon  petition  to  this  Court  the  money  so  paid  shall  be  applied,  under  its 
direction,  in  the  discharge  'of  any  debt  or  debts,  or  such  other  incumbrances,'  as  the 
Court  shall  authorise  to  be  paid,  affecting  the  same  tenements.  Here  the  word 
'debts'  means  debts  for  which  the  estate  is  pledged  ;  the  word  'incumbrances'  means 
incumbrances  on  the  estate  itself.  The  act  then  goes  on  to  say,  that,  where  such  money 
shall  not  be  so  applied,  the  same  shall  be  laid  out  under  the  like  directions  of  the 
Court,  in  the  purchase  of  other  tenements,  to  be  conveyed  to  the  same  or  the  like 
uses  to  which  the  original  tenements  stood  limited,  and  that  in  the  meantime  '  the 
said  money'  shall  be  invested  in  the  funds.  I  think,  therefore,  'the  said  money' 
means  the  money  agreed  or  awarded  to  be  paid,  as  mentioned  in  the  beginning  of 
this  sec-[444]-tion.  Then  I  find  no  power  given  to  the  Court,  if  the  parties  disagree, 
to  settle  the  amount  of  the  money  to  be  so  invested,  and  no  power  given  to  a  jury 
to  give  compensation  for  expenses,  such  as  that  now  claimed  between  the  tenant  for 
life  and  others  interested  in  remainder."  I  there  said  I  regretted  the  defect  in  the 
act  of  Parliament.]  That  case  is  in  point  against  this  application.  In  the  2:ind  section 
there  is  an  express  provision  with  respect  to  costs,  where  a  fresh  inquiry  is  granted  : 
there  the  Court  may  require  the  party  to  give  security  for  costs.  The  subject  of 
costs  was  therefore  in  the  contemplation  of  the  legislature.  The  rule  that  the  Crown 
neither  pays  nor  receives  costs  may  be  also  used  as  an  argument  here,  unless  there 
lie  an  express  provision  by  which  they  are  given.  There  are  also  other  acts  in  pari 
matei'ia  with  this,  which  contain  words  of  a  very  large  and  comprehensive  natui'e, 
,uid  yet  in  them  there  is  a  distinct  provision  for  costs.  In  the  53  Geo.  3,  c.  121,  s.  22, 
the  words  "  recompense  and  satisfaction  "  are  to  be  found,  and  yet  in  the  25th  section 
jirovision  is  made  for  "all  the  I'easonable  costs,  charges  and  expenses  of  causing  and 
in  procuring  such  lecompense,  compensation,  or  satisfaction."  These  latter  words 
were,  therefore,  not  considered  to  be  sufficient  to  include  costs.  And  in  7  Geo.  4,  c.  77, 
theie  is  a  similai'  instance,  which  shews  that  the  legislature  did  not  intend  the  word 
compensation  to  include  costs.  It  may  lastly  be  observed,  that  there  is  a  broad 
ilifference  between  acts  of  Parliament  upon  matters  relating  to  the  defence  of  the 
realm,  and  those  of  a  C[uasi-private  nature.  This  act  is  very  similar  to  the  4i  Geo.  3, 
r.  95.  All  these  acts  are  silent  upon  the  subject  of  costs,  because  the  Crown  is  called 
upon  to  exercise  a  very  high  prerogative.  Costs  are  altogether  the  creation  of  statute 
law.  They  also  referred  to  the  statutes  20  Geo.  3,  c.  38 ;  21  Geo.  3,  c.  10,  and  44 
(tbo.  3,  cc.  55,  95. 

Sir  F.  Kelly  and  Montague  Smith,  contra.  It  is  admitted  [445]  that  the  rights 
of  the  claimant  depend  upon  the  fair,  equitable  and  reasonable  construction  to  be  put 
upon  this  act  of  Parliament.  It  is  not  suggested  that  the  Court  should  insert  words 
in  the  act,  but  that  they  should  put  such  a  liberal  construction  upon  it  as  may  meet 
the  justice  of  the  case  ;  no  doubt,  if  the  language  of  the  act  be  not  sufficiently  large 
to  comprehend  the  costs  and  expenses,  this  rule  must  be  discharged.  The  words, 
however,  are  very  large  and  comprehen.sive,  as  much  so  as  could  be  used ;  they  are 
"  compen-sation  for  the  purchase  of  the  property,"  and  not  the  price  or  value  of  the 
property.  Can  a  person  be  said  to  have  received  compensation  for  the  loss  of  the 
jiroperty  of  which  he  has  been  deprived  by  the  Crown,  if  he  has  not  received  those 
expenses  to  which  he  has  been  necessarily  put  1  Take  the  case  of  a  trustee,  who  is 
bound  not  to  part  with  the  property  for  less  than  it  is  really  worth,  and  whose  duty 
it  is  to  refuse  an  offer  for  the  property  which  the  Crown  may  make,  when  he  knows 
that  that  is  less  than  it  is  really  worth.  One  head  of  compensation  is  the  marketable 
value  of  the  actual  land  taken  ;  another  arises  from  damage  done  by  severance,  as  by 
taking  the  land  from  the  middle  of  an  estate.  The  latter  of  these  has  nothing  to  do 
with  the  value  of  the  land.  It  is  impossible  to  say  that  a  pei'son  is  compensated  for 
the  loss  of  his  land,  unless  he  also  receives  an  equivalent  for  the  amount  of  damage 
done  ;  unless,  therefore,  a  person  is  to  sacrifice  his  property  for  much  less  than  its  real 
value,  he  must  bring  the  matter  before  a  jury.  This  step  is  as  necessary  as  it  would 
be  for  him  to  build  a  wall,  if  the  effect  of  taking  the  property  were  to  cut  his  house 
in  two  and  leave  him  one  half  of  it,  the  other  being  taken  by  the  Crown.  Now  in 
the  case  supposed,  the  expense  to  which  the  owner  would  be  put  has  nothing  to  do 
with  the  value  of  the  property  taken,  but  flows  as  a  necessary  consequence  from  the 
taking  of  it.     In  cases  of  appeal  under  this  act,  two  of  which  only  need  be  adverted 
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to,  viz.  where  the  owner  refuses  the  ofler,  or  is  unable  to  treat  upon  the  [446]  matter 
on  account  of  :ibsence,  the  Crown  may  take  the  land,  and  the  jury  are,  upon  appeal  to 
them,  to  find  compensation  for  the  absolute  pui'chase  of  the  land.  It  would  be  a  most 
grievous  injustice  if  the  party  did  not  receive  the  expenses  thus  necessarily  incurred. 
It  has  been  contended  that  other  acts,  which  h.-ive  words  equally  large,  expressly 
provide  for  costs  ;  and  that,  as  the  present  act  is  silent  on  that  sul)ject,  costs  are  not 
given.  In  some  of  those  acts  which  contain  these  words,  there  are  also  express 
provisions  for  cases  of  severance ;  and  it  is  admitted  that,  although  there  is  no  such 
provision  in  the  present  act,  the  party  is  entitled  to  damage  arising  therefrom.  It 
follows  that  each  act  must  be  construed  by  its  own  terms,  and  that  the  same  meaning 
must  not  be  given  to  the  word  "compensation  "  in  this  act,  as  it  may  have  received 
in  such  other  acts  ;  the  inference  to  be  drawn  from  those  acts  is,  that  there  the 
word  "compensation"  does  not  include  damages  arising  from  severance.  Now  the 
words  here  are  "compensation  for  the  absolute  purchase  of  the  land,"  and  not  "for 
the  value."  There  is  no  difference  between  a  ca.se  where  expenses  are  necessarily 
incurred  by  injury  done  to  the  remaining  part  of  the  property  by  severatice,  and 
such  as  are  incurred  by  the  party  in  order  to  make  the  purchase  complete.  If  a 
word  in  an  act  of  Parliament  is  capable  of  two  constructions,  that  should  be  put 
upon  it  which  is  most  conformable  with  justice  and  reason.  The  22nd  section 
has  been  referred  to  as  shewing  that  the  legislature  contemplated  costs  in  the 
construction  of  this  act;  and  if  they  had  costs  in  contemplation,  why  did  they 
not  give  them'?     They  used  words  large  and  comprehensive  enough  to  include  them. 

Pollock,  G.  B.  We  are  all  of  opinion  that  this  rule  must  be  dischai'ged.  It  is  a 
matter  of  regret  that  there  is  no  provision  in  the  act  of  Parliament  for  the  expenses. 
The  arguments  of  Sir  Fitzroy  Kelly  and  Mr.  Montague  Smith  [447]  seem  to  me  to  be 
directed  rather  to  the  expenses  than  to  the  costs.  With  respect  to  the  mere  costs  of 
the  trial,  it  appears  to  me  to  be  obvious  that  they  have  been  omitted,  and  that  they 
are  unprovided  for  by  the  statute  ;  and  I  think  it  would  be  incompetent  for  the  jury 
to  take  them  into  account.  The  stress  of  the  argument,  however,  is  in  respect  of  the 
expenses.  It  is  contented,  that  the  expenses  fairly  and  reasonably,  and,  in  fact, 
neces.sarily  incui'red,  to  enable  the  party  to  receive  an  oflf'er,  and  to  take  the  necessary 
steps  for  the  purpose  of  ascertaining  the  proper  compensation,  do  in  reality  form  part 
of  that  which  the  party  is  justly  entitled  to  receive. 

If  this  were  the  case  of  an  action  brought  to  obtain  compensation  by  a  person 
whose  land  had  been  taken  possession  of  by  the  Crown,  or  by  any  private  individual, 
it  would  be  a  different  question.  In  such  a  case,  first  the  value  of  the  land,  then  the 
consequential  injury,  and,  lastly,  all  the  expense  to  which  the  party  had  been  put  in 
maintaining  his  action,  might  be  taken  into  account.  There  are  many  cases  of  actions 
brought  for  injuries  done,  where  evidence  is  given  in  the  first  instance  of  those 
expenses  which  have  been  necessarily  incurred  by  the  party  for  the  purpose  of 
putting  himself  in  such  a  situation  as  to  make  his  claim.  An  instance  of  this  kind 
occurred  some  time  ago  in  this  Court.  It  was  an  action  for  an  injury  done  to  some 
mining  property.  The  party  was  obliged  to  sink  a  shaft,  in  order  to  ascertain  the 
extent  of  the  injury.  After  the  trial,  and  after  the  jury  had  given  their  verdict  for 
damages,  an  application  was  made  to  this  Court  for  the  expenses  of  those  persons  who 
had  been  employed  to  go  into  the  mines  and  make  a  survey,  and  who  had  afterwards 
been  witnesses  in  the  cau.se.  The  Court  held,  that  the  Master  could  not  then  grant 
those  expenses  ;  and  that  if  they  were  the  necessary  consequence  of  the  defendant's 
wrongful  act,  it  was  a  question  for  the  jury.  The  Court  were  of  opinion  that  expenses 
of  that  description  formed  properly  part  of  the  general  damages  for  the  reco-[448J-very 
of  which  the  action  was  brought,  and  should  have  been  laid  before  the  jury.  In  such 
a  case  the  expenses  would  form  part  of  the  compensation,  but  the  Court  thought  that 
they  formed  no  part  of  what  could  be  called  the  costs  of  the  action.  Here  I  think  no 
costs  can  be  recovered,  as  no  mention  is  made  of  them  in  the  act.  I  am  also  of 
opinion  that  the  expenses  cannot  be  recovered  ;  because  it  appears  to  me  that  there  is 
a  broad  distinction  between  the  compensation  to  be  paid,  and  the  means  of  ascertain- 
ing what  that  compensation  should  be. 

It  may,  perhaps,  be  some  satisfaction  to  know,  that  undoubtedly  it  is  competent 
for  the  jury,  when  they  are  con.sidering  the  value  of  the  land,  to  take  into  their 
consideration  the  character  of  the  compulsory  sale.  In  practice  such  is  the  case. 
It  is  always  the  custom  with    surveyors   to    make    a   difierence  in  their   estimates 
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between  the  value  of  land  to  be  sold  in  the  market,  and  of  that  which  is  to  be 
subject  to  what  is  called  a  compulsory  sale.  Whatever  may  be  the  justice  of  the 
case  before  us,  we  must  adhere  to  the  words  of  this  act  of  Parliament.  I  regret 
that  I  am  compelled  to  give  it  as  my  opinion,  that  the  compensation  mentioned  in 
the  act  means  a  compensation  for  the  absolute  purchase  of  the  land,  that  it  includes 
everything  which  ought  to  be  given  to  the  party  in  respect  of  the  land  itself,  and  of 
any  damage  resulting  from  severance,  or  from  its  particular  situation  ;  but  that  it  does 
not  include  the  expenses  to  which  the  pai-ty  may  be  put  in  respect  of  the  purchase. 
Those  expenses  are  matters  for  which  the  legislature  have  not  provided,  and  by 
their  direction  we  must  abide.  I  am,  therefore,  of  opinion  that  this  rule  must  be 
discharged.  If  the  parties  are  aggrieved,  as  they  certainly  seem  to  be,  they  must 
seek  redress,  either  by  appealing  directly  to  the  Crown,  or  to  that  department  in 
which  the  matter  is,  or  to  the  legislature  to  amend  this  act. 

Alderson,  B.  I  am  of  the  same  opinion.  What  is  given  [449]  by  the  act  of 
Parliament  (by  the  words  of  which  we  are  bound)  is  the  compensation  for  the 
absolute  purchase  of  the  land.  In  looking  through  the  act,  we  see  that  it  is  not 
confined  to  persons  who  have  the  fee  simple  in  themselves,  but  that  it  is  extended 
to  cases  where  the  title  is  divided  into  a  vai'iety  of  interests,  immediate  and 
reversionary.  Every  one  of  these  interests  is  to  have  its  compen-sation,  in  proportion 
to  the  original  amount  found  for  the  absolute  purchase  of  the  whole.  If  a  person  be 
tenant  for  years,  at  will,  for  life,  or  in  remainder,  he  is  tenant  for  years,  at  will, 
for  life,  or  in  remainder,  of  an  estate  which  is  of  the  absolute  value  of  so  much  as 
tlie  jury  shall  find.  This  interest  is  to  be  settled  by  the  Court  of  Exchequer,  into 
which  the  money  (if  neeesssary)  is  to  be  paid  ;  knd  it  is  to  be  paid  to  him  out  of 
that  corpus  so  ascertained.  How  can  the  legislature  have  contemplated  such  a  case 
as  this,  that  into  that  corpus  so  ascertained  are  to  be  put  the  expenses  which  have 
been  incurred  by  one  of  the  parties,  for  the  purpose  of  ascertaining  the  proper  amount 
of  compensation  1  The  other  parties  are  not  interested  in  these  expenses ;  they 
incur  no  loss  on  that  account.  It  would,  therefore,  be  gross  injustice  to  put  such 
a  construction  on  this  act  of  Parliament,  as  thereby  to  give  parties  who  have  a 
title  in  rever.sion  a  share  out  of  the  costs  and  expenses  incurred  by  the  previous 
party  who  has  fought  the  battle  for  them.  I  therefore  say,  that  it  is  not  probable 
that  the  legislature  intended  such  a  result.  It  is  not  probable  that  the  legislature, 
in  the  words  "  compensation  for  the  absolute  purchase,"  would  look  to  anything 
more  than  that  for  which  compensation  might  justly  be  given,  as  being  the  material 
out  of  which  these  different  interests  might  be  carved  in  degrees  justly  and  equally 
proportioned  to  such  interests.  The  real  value  of  the  particular  property  being 
ascertained,  the  tenant  for  life  is  to  have  an  interest  in  the  money  so  given,  as  to 
the  compensation  equivalent  to  his  life  interest;  and  so  with  respect  to  the  tenant  for 
years  or  in  remainder,  each  party  is  to  have  the  same  interest  in  the  [450]  money 
as  he  previously  had  in  the  land.     The  one  is  a  substitute  for  the  other. 

It  is  very  true  that  the  tenant  for  the  time  being  is  the  person  who  has,  in 
the  first  instance,  to  incur  all  the  expense  in  ascertaining  how  much  the  compen- 
sation is  to  be  ;  and  it  is,  no  doubt,  very  hard  that  the  party  who  first  fights  the 
battle  should  be  unable  to  take  from  the  body  of  the  money  awarded  his  costs  and 
expenses.  It  has,  however,  been  decided  over  and  over  again  that  he  cannot.  It 
appears,  therefore,  as  he  cannot  do  so,  that  the  body  given  is  simply  as  a  compensa- 
tion for  the  land  taken  ;  the  money  is  to  go  as  the  land  would  go,  and  to  the 
same  persons  ;  in  short,  the  money  is  substituted  for  the  land.  I  therefore  cannot 
think  that  the  legislature  intended  to  add  to  that  corpus,  which  is  to  be  disposed 
of  in  such  a  manner,  the  money  which  belongs  to  the  party  who  contests  the  case. 
It  would  have  been  justice  had  the  legislature  provided  that  the  costs  should  be 
paid  to  that  party  who  contests  the  matter.  Had  there  been  a  provision  of  that 
description,  the  party  who  had  incurred  costs  would  have  recovered  them,  and  the 
other  parties  would  also,  as  is  right,  have  had  the  compensation  for  the  land.     The 

I  act  of  Pailiament,  however,  is  silent  upon  this  subject ;  and  I  am  extremely  sorry 
that  such  is  the  case,  as  it  appears  to  me  to  be  very  unjust.  I_ cannot,  however, 
alter  an  act  of  Parliament  merely  because  I  may  be  of  opinion  that  it  is  unjust. 

'  FiOLFE,  B.     I  concur  with  the  rest  of  the  Court;  and  in  no  part  of  the  judgment 

more  than  in  that  part  of  it  in  which  regret  has  been  expressed  tha,t  we  are  obliged 
to  arrive  at  such  a  conclusion  as  we  do.     I  must  say  that  I  feel  it  to  be  a  great 
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grievance,  that  a  party  should  have  his  property  taken  from  him  without  being  able 
to  recover  repayment  of  those  expenses  which  have  been  necessarily  incurred,  or 
reasonalily  incurred  by  him  previously  to  the  loss  of  his  estate.  In  my  opinion,  how- 
ever, we  have  no  power  under  this  act  of  Pailiament  to  give  them.  The  omission 
of  such  [451]  a  provision  may  have  been  made  either  advisedly,  or  per  incuriam. 
There  may  be  great  weight  in  what  has  been  urged  by  Mr.  Rowe,  namely,  that  this 
omission  in  the  act  was  intentional ;  inasmuch  as  acts  of  this  description  are  not  passed 
for  the  mere  accommodation  of  public  or  private  interests,  as  in  the  case  of  roads,  but 
for  the  actual  defence  of  the  state.  It  may  be  that  it  was  the  opinion  of  the  legislature 
that  the  expense  to  which  a  party  is  put  upon  such  a  subject  is  a  damnum  absque 
injuiia.  I  do  not,  however,  see  much  reason  in  that  argument;  because,  if  it  were 
so,  a  party  might  be  deprived  of  his  land  altogether,  without  receiving  in  retui'n  any 
compensation  whatever.  I  am  rather  inclined  to  think,  that  the  omission  in  this 
statute  of  the  ordinary  clause  which  gives  to  the  party  the  costs  he  has  incurred,  was 
the  result  of  inadvertence.  There  is  no  clause  of  that  description  here.  The  contest 
has  been,  that  although  there  is  no  such  clause,  yet  these  expenses  may  impliedly  be 
taken  to  be  included  in  the  sum  that  the  jury  are  to  give  as  "  compensation  for 
the  absolute  purchase  of  the  land."  The  real  question,  therefore,  is  this  :  Suppose  the 
jury  to  be  assembled,  under  the  presidence  of  a  judge,  what  direction  should  he 
give  to  them  as  to  the  amount  of  compensation  to  be  awarded  by  them  1  Ought  the 
learned  judge  to  say  to  the  jury,  "In  estimating  that  compensation,  you  may  take 
into  account  the  expenses  which  the  owner  of  the  property  has  inonred  in  getting  it 
surveyed,  and  in  making  proper  preparations  for  the  investigation,  the  expenses  of  the 
witnesses  and  the  counsels'  fees,  and  other  nece.s.sary  expenses  1 "  I  think  that  such 
a  direction  would  be  clearly  incorrect.  Upon  looking  at  this  statute,  its  intention  is, 
that  the  jurj'  are  to  give  that  which  is  to  be  considered  as  an  exact  equivalent  for  the 
property  as  it  stood  before  anything  was  taken.  I  am  led  to  this  conclusion  by  the 
language  of  the  25th  and  26th  sections,  which  enact,  that  in  all  cases  where  property 
so  taken  is  that  of  persons  under  disabilities,  the  money  is  to  be  paid  into  the  [452] 
Court  of  Exchecjuer,  and  then,  sooner  or  later,  subject  to  certain  directions  there 
given,  it  is  to  be  laid  out  in  the  purchase  of  other  lands,  subject  to  the  same  uses  as 
the  lands  taken.  That  is  the  whole  of  the  compensation.  The  meaning  of  the  words 
to  which  Mr.  Montague  Smith  directed  our  attention,  "or  otherwise  to  dispose  of  it," 
and  so  on,  "in  such  way  as  shall  be  just,"  is,  that  there  shall  be  the  power  to  order  a 
portion  of  that  money  to  be  paid  in  discharge  of  an  incumbrance,  or  in  such  a  way  as 
to  be  an  exact  equivalent  to  an  investment  in  lands.  In  all  these  cases,  it  is  perfectly 
obvious  that  there  would  be  the  same  hardship  as  exists  in  the  present  ease.  The  person 
who  has  incurred  the  costs  would  not  recover  them,  but  would  merely  get  the  interest 
of  the  money  laid  out,  and  which  is  given  by  way  of  compensation.  On  the  other 
hand,  there  would  be  an  improper  gain  to  the  tenants  in  remainder ;  because  they 
would  not  only  receive  an  equivalent  for  the  land  taken,  but  they  would,  in  addition, 
get  other  lands,  purchased  with  the  money  awai'ded  for  costs  incurred  by  the  tenant 
for  life.  In  either  case  there  would  be  injustice.  I  come,  therefore,  to  the  conclusion, 
that  the  jury  should  be  directed  to  follow  the  precise  words  of  the  act,  which  are, 
that  they  shall  give  such  a  sum  as  shall  be  a  compensation  for  the  purchase  of  the  land. 
The  21st  section  is  not  unimportant;  in  that  section  provision  is  made  that  a  pro- 
portion of  the  money  paid  into  the  Court  shall  go  to  parties  who  have  the  estates  of 
tenants  at  will,  &c.,  in  the  property  taken.  The  tenants  at  will  have  incurred  no 
proportion  of  the  costs  ;  it  would,  therefore,  be  unjust  to  give  them  any  proportion 
of  the  money  so  paid  in  respect  of  the  costs.  The  view  of  this  act  which  I  thus  take 
is  materially  fortified  by  the  consideration  of  the  statutes  which  have  been  adverted 
to  by  the  Attorney-General.  The  statutes  for  the  improvement  of  the  metropolis  and 
the  management  of  the  revenue,  &c.,  are  in  pari  materia,  and  contain  similar  clauses 
for  the  summoning  of  juries,  the  taking  of  lands,  and  the  paying  [453]  of  money  into 
court  to  be  invested.  All  these  statutes,  although  the  words  are  more  comprehensive 
than  the  words  in  the  present  statute,  (for  the  expi'essions  there  are  "compensation," 
"  satisfaction,"  &c.),  contain  distinct  clauses  foi'  costs.  That  shews  that  the  legislature 
did  not  consider  them  to  be  included  under  the  woi'd  compensation.  I  regret,  there- 
fore, to  say,  that  I  concur  in  the  opinion  of  the  rest  of  the  Court,  that  this  rule  must 
be  discharged. 

liule  discharged. 
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In  re ,  Gent.,  One  &c.     Xov.  2,  1847.— An  application  to  strike  an  attorney 

off  the  rolls  of  the  Court,  will  not  be  granted  upon  the  mere  production  of  a  similar 
rule  obtained  in  another  Court,  unless  there  be  an  affidavit  that  he  is  the  same 
person,  and  the  application  should  not  be  made  on  the  last  day  of  term. 

Ball  moved  to  strike  an  attorney  off  the  rolls  of  this  Court  for  alleged  misconduct. 
A  rule  has  been  already  granted  in  the  Court  of  Common  Pleas  against  this  person, 
who  is  an  attorney  of  this  Court,  and  the  application  is  made  upon  the  production  of 
a  similar  rule.  [Alderson,  B.  This  is  the  last  day  of  term  ;  he  ought  to  have  an 
opportunity  of  denying  that  he  is  the  same  person.] 

Pollock,  C.  B.  "We  cannot  grant  you  a  rule,  as  you  have  no  affidavit  that  he  is 
the  same  person  as  the  one  against  whom  the  Court  of  Common  Pleas  have  granted 
a  rule.  This  is  the  last  day  of  term,  and  the  matter  would  hang  over  his  head  during 
the  whole  of  the  vacation.  The  motion  should  be  made  so  as  to  give  him  an 
opportunity  of  answering  it  promptly. 

Alderson,  B.,  Rolfe,  B.,  concurred. 

Rule  refused. 


[454]  Jones  v.  Robinson.  Xov.  6,  1847.— Assumpsit.  The  declaration  stated, 
that  plaintiff  and  A.  B.  carried  on  business  in  copartnership,  and  in  consideration 
that  plaintiff  and  A.  B.  would  sell  defendant  the  business,  and  would  become 
trustees  for  him  in  respect  of  all  debts,  &c.  due  to  plaintiff  and  A.  B.  in  respect 
thereof,  defendant  promised  plaintiff  to  pay  him  all  money  he  had  advanced  in 
respect  of  the  copartnership,  and  for  which  it  was  accountable  to  plaintiff". 
Averment,  that  plaintiff' and  A.  B.  did  sell  the  business  to  defendant,  and  that, 
at  the  time  of  the  promise,  plaintiff  had  advanced  a  certain  sum.  Breach,  non- 
payment thereof : — Held,  on  motion  in  arrest  of  judgment,  that  it  was  not 
necessary  to  join  A.  B.  as  a  co-plaintiff,  and  that  the  declaration  was  good. 

[S.  C.  17  L.  J.  Ex.  36 ;  11  Jur.  933.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  "whereas  heretofore, 
to  wit,  on  the  24th  of  March,  1847,  before  and  at  the  time  of  making  of  the  promise 
hereinafter  next  mentioned,  one  William  Dalton  and  the  plaintiff  carried  on  the 
business  of  ironmongers  together  in  co-partnership,  and  thereupon  heretofore,  to  wit, 
on  the  day  and  year  aforesaid,  in  consideration  that  he,  the  plaintiff,  and  the  said 
William  Dalton,  would  sell  and  assign  to  the  defendant  the  said  co-partnership  business 
and  the  stock-in-trade  and  effects  to  them  as  such  co-partners  belonging,  and  would 
become  trustees  for  the  defendant  in  respect  of  all  debts  and  rights  due  or  belonging 
to  them,  the  plaintiff  and  the  said  William  Dalton,  as  such  co-partners,  by  assigning 
to  the  defendant  all  their,  the  plaintiffs  and  the  said  William  Dalton's,  beneficial 
interest  in  the  said  debts  and  rights,  and  would  put  the  defendant  in  possession  of  the 
said  business  and  stock  in  trade  and  effects,  he,  the  defendant,  promised  the  plaintiff 
to  pay  him,  the  plaintiff',  all  the  money  that  he,  the  plaintiff,  had  advanced  in  respect 
of  the  said  co-partnership,  and  for  which,  at  the  time  of  the  making  of  the  said  promise, 
the  said  co-partnership  was  accountable  to  the  plaintiff,  and  al.so  promised  the  plaintift', 
and  the  said  William  Dalton,  that  he,  the  defendant,  would  discharge  all  the  debts 
due  from  the  plaintiff  and  the  said  William  Dalton,  as  such  co-partners,  and  all 
liabilities  to  which  they,  the  plaintiff  and  the  said  William  Dalton,  were  subject  as 
such  copartners.  And  the  plaintiff'  says,' that  he,  the  plaintiff,  and  the  said  William 
Dalton,  relying  on  the  said  promise  of  the  defendant,  in  a  reasonable  time  in  that 
behalf,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  did  sell  and  assign  to  the 
defendant  the  said  co-partnership  business  and  the  stock-in-trade  and  effects  to  [455] 
them  as  such  co-partners  belonging,  such  stock  being  of  great  value,  to  wit,  of  the 
value  of  £.500,  and  became  trustees  for  the  defendant  in  respect  of  all  debts  and 
rights  due  or  belonging  to  them,  the  said  plaintiff'  and  the  said  William  Dalton  as 
such  co-partners,  by  their  assigning  to  the  defendant  all  their,  the  said  plaintiff's  and 
the  said  William  Dalton's,  beneficial  interest  in  the  said  debts  and  rights,  and  put  the 
defendant  in  possession  of  the  said  business  and  stock-in-trade  and  effects.  And  the 
plaintiff  further  says,  that  he,  the  plaintiff,  had,  at  the  time  of  the  making  of  the  said 
Ex.  Div.  X.— 7 
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promise,  advanced,  in  respect  of  the  co-partnership,  money  amounting  to  a  large  sum, 
to  wit,  ll'Jl.  Is.  1  Id.,  for  which  money  the  said  co-partnership  was,  at  the  time  of  the 
making  of  the  said  promise,  accountable  to  the  plaintiff;  of  all  which,  the  defendant, 
after  the  making  of  the  said  promise,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  day  and  year  aforesaid,  had  due  notice ;  and  although  a  reasonalile  time 
for  the  defendant  to  pay  to  the  plaintiff  the  said  money  which  he,  the  plaintiff,  had 
so  advanced,  and  for  which  the  said  co-partnership  was  so  accountable,  elapsed  after 
the  defendant  had  such  notice  as  aforesaid,  and  before  the  commencement  of  this  suit, 
yet  the  defendant  hath  not  paid  the  same,  &c.  The  declaration  contained  also  the 
common  counts. 

The  plaintiff  having  obtained  a  verdict  on  the  first  count  at  the  trial  of  the  cause, 

Martin  now  moved  to  arrest  the  judgment  on  that  coutit.  The  declaration  discloses 
a  party  who  should  have  been  joined  as  a  co-plaintiff.  It  is  a  general  principle,  in 
actions  ex  contractu,  that  all  the  parties  from  whom  the  consideration  moves  must 
be  joined.  This  point  was  argued  in  Lord  Bentinck  v.  Connop  (5  Q.  B.  693),  but  the 
arguments  are  omit-[456]-ted  in  the  report  of  the  case.  Now,  it  is  submitted  that 
the  consideration  is  the  essential  part  of  the  contract,  and  the  promise  is  nothing 
without  it.  On  this  bi'oad  principle,  therefore,  that  where,  on  the  face  of  the  declara- 
tion, it  appears  that  the  consideration  moved  from  any  party,  he  should  be  made  a 
party  to  the  action.  [Parke,  B.,  referred  to  Prirp  v.  Easton  (4  B.  &  Ad.  4.3.3),  and 
Croiv  V.  Bogerfi  (1  Stra.  592).]  It  is  contended  that  Dalton  should  have  sued  in  this 
action,  upon  this  general  principle,  that  he  might  have  released  the  debt. 

Pollock,  C.  B.  There  will  be  no  rule.  No  authority  has  been  cited  to  support  the 
defendant's  argument. 

Parke,  B.  It  is  true,  that  no  stranger  to  the  consideration  can  sue ;  but,  in  the 
present  case,  the  separate  interest  of  the  plaintiff  in  the  partnership  fund  is  the  con- 
sideration upon  which  the  promise  is  founded  ;  and  this  case  does  not  fall  within  the 
rule  for  which  the  defendant  contends. 

Alderson,  B  ,  and  Rolfe,  B.,  concurred. 

Rule  refused. 


[457J  Smeeton  and  Another  r.  Collier.  Nov.  20,  1847.— An  action  of  covenant 
on  a  mortgage-deed  is  within  the  7  Geo.  2,  c.  20,  and  under  that  statute  a  judge 
at  chambers  has  power  to  make  an  order  for  the  delivering  up  of  the  deed. — 
Where  a  statute,  in  general  terms,  and  without  any  special  limitation,  either 
express  or  to  be  inferred  from  its  terms,  gives  any  power  to  one  of  the  superior 
courts,  that  power  may  be  exercised  by  judge  at  chambers  as  the  delegate  of  the 
Court. 

[S.  C.  5  D.  &  L.  184  ;  17  L.  J.  Ex.  57.     Discussed,  In  re  Duimhm  :  Ex  parte  Davvlmn, 
[1899]  2  Q.  B.  103.     Referred  to.  Cape  v.  Bennett,  [1911]  2  Ch.  491.] 

In  this  case  a  rule  had  been  obtained,  calling  upon  the  defendants  to  shew  cause 
why  an  order  of  Piatt,  B.,  should  not  be  varied  or  rescinded. 

It  appeared  from  the  afhdavits,  that  in  December,  1846,  the  plaintiffs  had  brought 
an  action  of  covenant  upon  a  mortgage-deed,  which  the  defendant  had  given  to  secure 
the  sum  of  £400  borrowed  by  him  from  the  plaintiffs'  testator.  A  judge's  order  had 
been  obtained  by  the  defendant  to  stay  all  the  proceedings  in  this  action,  upon  pay- 
ment of  principal,  interest,  and  all  expenses.  These  having  been  paid,  the  defendant 
made  an  application  to  have  the  mortgage-deed  and  title-deeds  delivered  up.  This 
demand  was  refused,  on  the  ground  that  the  plaintiffs'  attorney  had  a  lien  on  them  for 
work  done  for  the  defendant.  On  the  25th  of  February,  an  order  was  made  at 
chambers  by  Piatt,  B.,  on  an  application  by  summons,  to  deliver  to  the  defendant 
a  certain  moit gage-deed  of  the  6th  of  January,  1845,  and  all  other  deeds  and  writings 
relating  thereto  in  the  possession  of  the  plaintiffs,  the  amount  of  the  mortgage,  interest, 
and  expenses  having  been  paid  and  satisfied  by  the  defendant.  It  was  to  rescind  or 
vary  this  order  that  the  present  rule  was  obtained. 

Whitehurst  and  Flood  now  shewed  cause.  There  are  two  questions  in  the  present 
case.     The  first  is,  whether  an  action  of  covenant  on  a  moitgage-deed  is  within  the 
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statute  7  Geo.  2,  c.  20;((()  and,  secondly,  whether  a  judge  at  [458]  chamhere  had 
power  to  make  this  order.  There  can  be  no  valid  objection  raised  to  this  order  upon 
either  of  these  [459]  grounds.  An  action  ot  covenant  is  within  the  statute.  It  is 
clearly  within  the  intention  of  the  act.  It  would  be  strange  to  hold  that  an  action 
on  the  covenant  in  a  mortgage-deed  is  not  within  the  terms  of  the  statute,  when  the 
case  of  an  action  on  "any  bond  for  the  payment  of  the  money  secured  by  a  mortgage  " 
is  expressly  provided  for.  This  point,  however,  has  been  set  at  rest  by  two  express 
decisions.  The  first  is  an  Ammi/mous  case  in  Chitty's  Reports  (vol.  2,  p.  26-1:) ;  the 
second  is  that  of  Dio:on  v.  JFir/ram  (2  Cr.  &  J.  613) ;  in  both  of  which,  such  an  action 
was  held  to  be  within  the  statute.  There  can  be  no  difference,  in  point  of  fact, 
whether  the  action  is  brought  upon  a  bond  for  the  money  secured  by  the  mortgage, 
or  upon  the  mortgage  itself.  The  authorities  are  collected  in  2  EoU.  Abr.  "  Obliga- 
tion," p.  146,  and  in  Petersdorff's  Abridgment,  tit.  "Bond,"  which  may  be  cited  to 
shew  that  the  word  "  bond  "  is  not  to  be  taken  merely  as  an  obligation  under  seal  for 
the  payment  of  money.     They  also  cited  Sawyer  v.  Mawgridge  (II  Mod.  218), 

Secondly,  a  judge  at  chambers  had  power  to  make  this  order.  A  judge  at  chambers 
has  all  the  authority  which  is  given  to  the  Court  by  a  statute,  unless  there  be  something 
in  the  act  to  the  contrary.     The  Court  may  delegate  their  authority  to  a  judge  without 

(rt)  The  first  section  of  which,  after  reciting  that  mortgagees  frequently  bring 
actions  of  ejectment  for  the  recovery  of  lands  and  estates  to  them  mortgaged,  and 
bring  actions  on  bonds  given  by  mortgagors  to  pay  the  money  secured  by  such  mort- 
gages, and  for  performing  the  covenants  therein  contained,  and  likewise  commence 
suits  in  his  Majesty's  courts  of  equity  to  foreclose  their  mortgagors  from  redeeming 
their  estates,  and  the  courts  of  law  where  such  ejectments  are  brought  have  not 
power  to  compel  such  mortgagees  to  accept  the  piincipal  monies  and  interest  due  on 
such  mortgages  and  costs,  or  to  stay  such  mortgagees  from  proceeding  to  judgment 
and  execution  in  such  actions ;  but  such  mortgagors  must  have  recourse  to  a  court  of 
equity  for  that  purpose,  in  which  case  likewise  the  courts  of  equity  do  not  give  relief 
until  the  hearing  of  the  cause,  for  remedy  thereof,  and  to  obviate  all  objections 
relating  to  the  same,  it  enacts,  "  That  where  any  action  shall  be  brought  on  any  bond 
for  payment  of  the  money  secured  by  such  mortgage  or  performance  of  the  covenants 
therein  contained,  or  where  any  action  of  ejectment  shall  be  brought  in  xny  of  his 
Majesty's  courts  of  record  at  Westminster,  or  in  the  court  of  great  sessions  in  Wales, 
or  in  any  of  the  superior  courts  in  the  counties  palatine  of  Chester,  Lancaster, 
or  Durham,  by  any  mortgagee  or  mortgagees,  his,  her,  or  their  heirs,  executors, 
administrators,  or  assigns,  for  the  recovery  of  the  possession  of  any  mortgaged  lands, 
tenements,  or  hereditaments,  and  no  suit  shall  be  then  depending  in  an}'  of  his 
Majesty's  courts  of  equity  in  that  part  of  Great  Britain  called  England,  for  or  touching 
the  foreclosing  or  redeeming  of  such  mortgaged  lands,  tenements,  or  hereditaments, 
if  the  person  or  persons  having  right  to  redeem  such  mortgaged  lands,  tenements, 
or  hereditaments,  and  who  shall  appear  and  become  defendant  or  defendants  in  such 
action,  shall,  at  any  time  pending  such  action,  pay  unto  such  mortgagee  or  mortgagees, 
or,  in  case  of  his,  her,  or  their  refusal,  shall  bring  into  court  where  such  action  shall 
be  depending,  all  the  principal  monies  and  interest  due  on  such  mortgage,  and  also 
all  such  costs  as  have  been  expended  in  any  suit  or  suits  at  law  or  in  equity,  upon 
such  mortgage  (such  money  for  principal,  interest,  and  costs  to  be  ascertained  and 
computed  by  the  Court  where  such  action  is  or  shall  be  depending,  or  by  the  proper 
officer  by  such  Court  to  be  appointed  for  that  purpose),  the  monies  so  paid  to  such 
mortgagee  or  mortgagees,  or  brought  into  such  court,  shall  be  deemed  and  taken  to  be 
in  full  satisfaction"  and  discharge  of  such  mortgage,  and  the  Court  shall  and  may 
discharge  every  such  mortgagor  or  defendant  of  and  from  the  same  accordingly,  and 
shall  and  may,  by  rule  or  rules  of  the  same  court,  compel  such  mortgagee  or  mort- 
gagees, at  the  costs  and  charges  of  such  mortgagor  or  mortgagors,  to  assign,  surrender, 
or  re-convey  such  mortgaged  lands,  tenements,  and  hereditaments,  and  such  estate 
and  interest  as  such  mortgagee  or  mortgagees  have  or  hath  therein,  and  deliver  up  all 
deeds,  evidences,  and  writings  in  his,  her,  or  their  custody  relating  to  the  title  of  such 
mortgaged  lands,  tenements",  and  hereditaments,  unto  such  mortgagor  or  mortgagors 
who  shall  have  paid  or  brought  such  monies  into  the  court,  his,  her,  or  their  heirs, 
executors,  administrators,  or  to  such  other  person  or  persons  as  he,  she,  or  they  shall 
for  that  purpose  nominate  or  appoint." 
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any  express  enactment  for  that  purpose.  The  question,  therefore,  is  reduced  to  this  : 
whether  there  is  anything  in  the  statute  which  preckides  the  Court  from  delegating 
its  authority  1  No  inconvenience  or  injustice  can  arise  from  the  delegation  of  this 
authority,  as  the  order  of  the  judge  may  be  set  aside  or  varied  by  the  Court.  Now 
the  words  of  this  act  do  not  lead  to  the  conclusion  that  the  order  must  necessarily  be 
made  in  court.  [Parke,  B.  Unless  a  distinction  is  made  in  a  statute  between  the 
pow-[460]-ers  of  a  judge  and  those  of  the  Court,  the  judge  has  the  same  power  as  the 
Court.  In  43  Geo.  3,  c.  46,  s.  2,  which,  after  enacting  that  persons  arrested  on  mesne 
process,  instead  of  giving  bail,  may  deposit  with  the  sheriff  a  certain  sum  to  be  paid 
into  court,  the  clause  goes  on  to  enact  that,  on  the  defendant's  perfecting  bail,  the  sum 
of  money  so  deposited  "shall,  by  order  of  the  Coiu't,  upon  motion  to  be  made  for  that 
purpose,  be  repaid  to  such  defendant."  The  language  of  that  act  shews  that  a  judge 
at  chambers  has  no  authority  in  such  a  case.  Alderson,  B.  This  point  is  perfectly 
clear.] 

Martin  and  Mellor,  contra.  An  action  of  covenant  on  a  mortgage-deed  is  not 
within  this  statute.  The  case  in  Chitty  is  no  authority  ;  it  was  merely  a  motion  for 
a  rule  nisi,  and  the  learned  judge  entertained  doubts  upon  the  point;  for  he  said,  "To 
grant  this  motion  seems  to  be  converting  this  court  into  a  court  of  equity.  However, 
the  rule  nisi  will  be  granted,  as  cause  may  afterwards  be  shewn."  The  rule  was  made 
absolute  merely  because  no  opposition  was  offered.  It  is  the  better  rule,  as  Mr.  Bai-oa 
Parke  observed  in  Becke  v.  Sinilh  (2  M.  &  W.  195),  in  putting  a  construction  upon  a 
statute,  to  adhere  to  the  grammatical  interpretation  of  it,  unless  such  a  construction 
leads  to  a  manifest  absurdity  or  injustice.  Here  theie  is  an  evident  distinction  intended 
to  be  observed  in  the  act  between  a  bond  and  a  mortgtige-deed.  The  words  should  not 
be  twisted  into  the  construction  which  it  is  contended  ought  to  be  put  upon  them. 
The  preamble  of  the  act  excludes  an  action  of  covenant  on  the  mortgage-deed. 
[Rolfe,  B.  Perhaps  the  word  "  bond  "  was  introduced  into  the  act  ex  majori  cautela, 
for  the  purpose  of  including  actions  upon  collateral  securities.]  There  is  only  the 
single  case  of  Dixon  v.  IVigram  which  can  be  taken  as  an  authority  against  the  defen- 
dant. The  order  is  at  all  events  bad,  [461]  as  a  judge  at  chambers  had  no  authority 
to  make  it.  The  Court  cannot  delegate  the  authority  given  by  this  statute.  The 
statute  says  the  mortgagee  shall  be  compelled  to  deliver  up  the  deeds,  &c.  by  rule  of 
court.  It  must  therefore  be  done  in  court.  The  order  of  a  judge  at  chambers  and  a 
rule  of  court  are  not  identical.  It  is  by  this  act  alone  that  this  power  is  given,  and  it 
is  not  right  to  travel  out  of  the  terms  of  it.  Jones  v.  FitzMJdams  (1  Cr.  &  M.  855),  and 
SImw  v.  Roberts  (2  Dowl.  P.  C.  25),  may  be  cited  to  shew  that  a  judge  at  chambers  has 
not  the  same  power  which  the  Court  has.  [Alderson,  B.  The  Interpleader  Act,  1  &  2 
Will.  4,  c.  58,  draws  a  distinction,  in  the  first  and  sixth  sections,  between  the  power  of 
the  Court  and  of  a  judge  at  chambers.  By  the  first  section  it  says,  that  "it  shall  be 
lawful  for  the  Court  or  any  judge  thereof  to  make  rules"  of  interpleader;  and,  by  the 
sixth  section,  that  "  it  shall  be  lawful  to  and  for  the  Court "  to  call  the  parties  before 
them  by  rule  of  court.  Pollock,  C.  B.  Jones  v.  Fitmcldams  was  decided  under  the 
48  Geo.  3,  c.  123,  by  which  the  application  for  the  discharge  of  a  defendant  who  had 
been  in  custody  for  more  than  twelve  months  for  a  sum  under  £20,  is  directed  to  be 
to  the  Court  in  term  time.] 

Pollock,  C.  B.  This  rule  must  be  discharged.  The  questions  in  the  present  case 
lie  in  an  extremely  narrow  compass.  Mr.  Martin  contends,  in  the  first  place,  that,  as 
this  is  an  action  of  covenant,  there  is  no  power  to  interfere,  the  power  given  being 
confined  to  actions  on  bonds,  and  actions  of  ejectment ;  and,  in  the  second  place,  that 
a  judge  at  chambers  had  no  power  to  make  this  order.  I  think  that  neither  of  these 
objections  can  be  supported.  As  to  the  first  point,  namely,  whether  an  action  of 
covenant  is  within  the  statute,  there  is  an  express  decision  of  more  than  fifteen  years' 
standing  against  Mr.  Martin's  argument.  That  authority  has  been  acted  upon  ever 
since.  It  is  perfectly  clear  that  an  action  of  covenant  is  within  the  mischief  con-[462]- 
templated  by  the  statute  ;  and  we  should  be  putting  a  strained  construction  upon  it  by 
deciding  otherwise.  If  there  were  any  doubt  the  other  way,  that  is  removed  by  an 
express  authority,  which  I  do  not  think  it  is  competent  for  us  to  overrule.  The 
statute  speaks  of  an  action  on  a  bond  "  for  the  performance  of  the  covenants  therein 
contained,"  but  is  silent  as  to  an  action  of  covenant  on  the  mortgage-deed.  The  word 
"  bond  "  is  very  large  ;  it  means  an  obligation  to  pay  a  sum  of  money.  I  am,  therefore, 
of  opinion  that  the  present  case  is  within  the  statute.     Where  the  legislature  simply 
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gives  a  power  to  the  Court,  it  is  to  be  taken  that  the  Court  receives  all  the  ordinary 
powers  necessary  for  that  purpose ;  and  it  is  intended  that  the  judge  should  exercise 
those  powers.  No  distinction  exists  between  powers  conferred  by  statute,  and  those 
existing  at  common  law,  unless  a  distinction  is  to  be  gathered  from  the  terms  of  the 
statute.  Many  statutes  might  be  pointed  out  which  contain  this  distinction.  Where 
a  motion  is  to  be  made  in  open  court  in  term  time,  it  may  be  urged  that  the  legislature 
contemplated  that  such  authority  should  be  confined  to  the  Court.  This  was  so  in 
the  case  of  Jones  v.  Fitzaddams,  which  was  cited  for  the  plaintiffs.  The  view  I  have 
been  disposed  to  take  is  this,  that,  where  an  authority  is  given  to  the  Court  by  an 
act  of  Parliament,  the  Court  may  exercise  that  power  in  the  same  manner  as  it  may 
exercise  any  other  powers,  unless  there  be  something  in  the  act  itself  which  imports 
that  the  power  is  conferred  with  a  special  limitation.  I  think,  therefore,  that  neither 
of  the  two  points  made  on  the  part  of  the  plaintiffs  are  good,  and,  therefore,  that  they 
are  not  entitled  to  succeed  upon  them.  For  these  reasons,  I  am  of  opinion  that  this 
rule  ought  to  be  discharged. 

Pakke,  B.  I  am  of  the  same  opinion.  As  to  the  first  question,  I  should  have 
somewhat  hesitated,  if  I  had  been  called  upon,  for  the  first  time,  to  construe  the  stat. 
7  Geo.  2,  c.  20,  so  as  to  hold  that  it  includes  an  action  of  covenant.  The  principle 
with  regard  to  the  construction  [463]  of  statutes,  on  which  I  have  constantly  acted, 
is  well  expressed  in  the  able  words  of  Mr.  Justice  Burton,  in  irarbiirton  v.  Lmeland 
(!  Hudson  &  Brooke's  Irish  Keports,  648),  and  which  I  adopted  in  the  case  of  Becke  v. 
Smith,  "that  it  is  a  very  useful  rule,  in  the  construction  of  a  statute,  to  adhere  to  the 
ordinary  meaning  of  the  words  used,  and  to  the  grammatical  construction,  unless  it  is 
at  variance  with  the  intention  of  the  legislature,  to  be  collected  from  the  statute  itself, 
or  leads  to  any  manifest  absurdity  or  repugnance,  in  which  case  the  language  may  be 
varied  or  modified,  so  as  to  avoid  such  inconvenience,  but  no  farther."  Upon  this 
principle,  I  should  have  hesitated  to  hold  that  the  words  of  this  statute  embrace  the 
case  of  an  action  of  covenant  on  a  mortgage-deed.  We  are,  however,  not  called  upon 
for  the  first  time  to  put  a  construction  upon  this  act  of  Parliament,  and  to  decide 
whether  or  not  an  action  of  covenant  is  within  it :  for  this  question  has  already  been 
decided  by  the  case  of  Dwwi  v.  Wigram,  to  which  our  attention  has  been  called,  and 
upon  the  authority  of  which  I  have  frequently  acted.  The  principle  there  laid  down 
is  a  salutary  one,  and  there  is  no  reason  to  depart  from  it.  I  think,  therefore,  that 
upon  that  point  the  plaintiffs  fail.  The  next  question  is,  whether  a  judge  at  chambers 
has,  under  this  statute,  a  power  to  make  the  order  in  question.  In  the  construction 
of  the  act,  we  must  hold  that  the  Courts  may  exercise  the  power  given  to  them  by  it 
in  the  common  and  ordinary  way,  unless  it  contain  something  to  the  contrary.  When, 
therefore,  a  judge  exercises  the  duties  which  belong  to  the  Court,  it  is  to  be  taken 
that  he  is  to  exercise  them  in  the  same  manner  as  the  Court  itself,  unless  there  is 
something  in  the  context  of  the  act  which  leads  to  a  ditferent  conclusion.  As,  for 
example,  in  the  43  Geo.  3,  c.  46,  where  the  enactment  is  that  the  motion  is  to  be  made 
in  open  court,  it  is  clear  that  the  judge  is  not  to  have  any  power  in  the  matter. 
Again,  in  the  48  Geo.  3,  c.  123,  it  is  enacted  that  the  application  [464]  must  be  made 
in  tei'Qi  time  to  one  of  the  superior  courts,  which  shews  that  the  legislature  intended 
that  the  power  should  be  exercised  by  the  Court,  and  not  by  the  judge.  So,  ni  the 
Interpleader  Act,  the  first  section  states  that  it  shall  be  lawful  for  "the  Court,  or  Any 
judge  thereof,"  to  make  rules  or  orders  ;  but  the  sixth  section  enacts,  that  "the 
Court"  shall  have  power  to  call  the  parties  before  them  "by  rule  of  court."  This 
shews  that  the  legislature  contemplated  a  distinction  between  the  powers  to  be 
exercised  by  the  Court  and  the  judge.  By  the  application  of  this  principle  of  con- 
struction to  the  present  statute,  upon  which  this  question  arises,  it  seems  to  me  it  is 
not  limited  to  acts  done  in  court,  and  therefore  that  my  Brother  Piatt  cleariy  had 
authority  to  make  this  order. 

Alderson,  B.  I  quite  agree  with  the  rest  of  the  Court.  If  this  were  the  first 
time  this  matter  had  been  discussed,  I  should  require  some  time  to  give  my  opinion. 
I  am  almost  inclined  to  agree  that  the  construction  for  which  the  defendant  contends 
might  be  put  upon  the  words  of  the  act.  This  question,  however,  is  not  a  new  one, 
but  has  already  been  decided  bv  the  authorities  which  have  been  quoted.  1  he  con- 
struction which  the  act  has  received  has  been  acted  upon  for  many  years  and  no  doubt 
has  been  since  raised  upon  it.  I  consider  that  we  are  bound  by  the  authority  of  Ihron 
V   Wigram,  which  is  in  conformity  with  the  real  spirit  and  intention  of  the  legislature. 


198  ORGILL    V.   BELL  1  EX.  465. 

I  am  glad  to  find  that  such  cases  exist,  which  enahle  us  to  do  substantial  ju.stice,  by 
allowing  defendants  to  get  rid  of  actions  brought  against  them  upon  the  payment  of 
all  that  is  just  to  the  plaintiffs.  It  would  indeed  be  strange  if  the  legislatui'e,  by  per- 
mitting a  plaintiff  to  shift  the  form  of  action  from  debt  to  covenant,  had  enabled  him 
thereby  to  deprive  the  defendant  of  the  benefit  of  the  statute.  I,  however,  consider 
myself  bound  by  the  authority  of  decided  cases.  As  to  the  other  point,  I  take  it  to  be 
clear,  that,  where  the  legislature  gives  the  Court  any  powers  in  general  terms,  and 
without  any  express  limitation,  it  is  [465]  the  same  as  if  those  powers  were  given  by 
the  common  law.  The  legislature  is  aware  of  the  powers  the  Court  is  accustomed  to 
exercise ;  and  when  fresh  powers  are  given  by  the  legislature,  they  are  to  be  exercised 
in  the  usual  and  ordinar}'  way.  When,  therefore,  special  limitations  are  intended  to 
be  imposed,  the  legislature  express  themselves  to  that  effect.  Several  statutes  have 
been  referred  to,  in  which  the  legislature  shew  that  they  do  not  intend  to  give  the 
same  authority  to  the  judge  at  chambei's  as  they  do  to  the  Court  in  banc.  Where, 
however,  any  power  is  given  to  the  Court  in  the  usual  way,  the  Court  may  exercise  it 
in  the  ordinary  and  usual  way  in  which  the  Court  is  accustomed  to  exercise  its  powers. 

RoLFE,  B.  I  am  of  the  same  opinion  ;  and  I  am  glad  that  there  is  an  authority 
upon  which  we  can  act  in  the  present  case.  It  is  a  matter  of  consideration  which  is 
entitled  to  great  weight,  that  whatever  observation  may  be  made  as  to  the  view  of 
Mr.  Justice  Bayley,  in  the  case  in  Chitty's  Reports,  when  the  point  came  before  the 
Court  of  Exchequer  fourteen  years  afterwards,  in  IJixon  v.  IViijram,  that  learned  judge 
treated  the  matter  as  clearly  and  without  doubt  to  be  within  the  statute.  It  would 
be  extremely  mischievous  to  call  a  point  in  question  which  has  been  .settled  and  acted 
upon  for  so  many  years.  I  rejoice  that  we  have  an  authority  to  act  upon  ;  and  I 
think  the  principle  of  those  decisions  to  be  a  correct  and  just  one.  I  think  that  it  is 
a  great  safeguard,  in  the  interpretation  of  statutes,  to  observe  the  rule  of  construction 
which  accords  with  their  plain  and  obvious  meaning,  unless,  as  sometimes  is  the  case, 
a  word  be  inserted  by  mistake.  Here  the  statute  speaks  of  only  one  species  of  action, 
brought  with  reference  to  a  mortgage.  It  says,  "  Where  any  action  shall  be  brought 
on  any  bond  for  payment  of  the  money  secured  by  such  mortgage,  or  performance  of 
the  covenants  therein  contained."  Now  the  substantial  object  of  the  action  is  to 
secure  the  mortgage  debt  and  interest.  The  words  "or  performance  of  the  covenants 
[466]  therein  contained,"  is  an  imperfect  expression.  It  means  "  for  enforcing  the 
consideration  therein  contained."  It  seems  to  me  that  the  words  "on  any  bond" 
might  be  altogether  rejected.  If  this  matter  had  Ijcen  res  integra,  I  do  not  think  that 
the  defendant's  argument  would  have  been  altogether  hopeless  ;  but  this  question  has 
been  decided ;  and  I  think  we  are  bound  to  abide  by  the  decision  which  has  been 
acted  upon  for  years.  With  respect  to  the  other  point,  I  agree  with  the  rest  of  the 
Court  in  thinking  the  judge  has  power  to  make  this  order. 

Rule  discharged,  with  costs. 

Orgill  v.  Bell.  Nov.  20,  1847. — An  order  having  been  made  on  the  6th  of  July, 
1846,  by  a  judge  at  chambers,  to  set  aside  a  verdict  obtained  under  a  writ  of 
trial,  on  the  ground  of  the  insufficiency  of  the  notice  of  trial : — Held,  that  the 
order  was  merely  irregular,  and  not  a  nullity  ;  and,  therefore,  that  an  application 
on  the  last  day  of  Trinity  Term,  1847,  to  rescind  it  was  too  late. 

[S.  C.  5  D.  &  L.  217  ;  17  L.  J.  Ex.  52.] 

This  was  a  rule  calling  upon  the  defendant  to  shew  cause  why  an  order  of  Piatt,  B., 
should  not  be  rescinded.  In  this  case  a  writ  of  trial  had  issued  to  try  the  cause  before 
the  under-sheriff  of  Middlesex.  The  notice  of  trial  was  given  for  a  day  when  the 
Court  tried  only  those  causes  which  had  been  previously  adjourned.  The  defendant's 
attorney  attended  at  the  trial  merely  for  the  purpose  of  objecting  to  the  sutticiency  of 
the  notice  of  trial.  The  trial,  however,  proceeded,  and  the  plaintiff  had  a  verdict. 
This  verdict,  and  all  subsequent  proceedings,  were  set  aside  by  an  order  of  Piatt,  B., 
on  the  6th  July,  1846.  In  Michaelmas  Term,  1846,  the  defendant  obtained  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  which  was  discharged  by  the  plaintiff,  as  no  one 
appeared  to  support  it.  The  present  rule  was  obtained  on  the  last  day  of  last 
Trinity  Term. 

C.  C.  Jones,  Serjt.,  now  shewed  cause.     It  will  be  said  that  the  learned  judge  had 
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no  power  to  set  aside  the  verdict.  The  order,  however,  was,  in  substance,  an  order  to 
stay  the  execution.  A  judge  has  power  to  order  a  writ  of  trial  to  issue,  or  to  stay 
execution.  The  setting  aside  the  verdict  is  a  mere  irregularity.  The  plaintiff  should, 
there-[467]-fore,  have  come  within  a  reasonable  time  if  he  wishes  to  get  the  order  set 
aside.  [Parke,  B.  If  the  making  of  this  order  was  an  improper  exercise  of  juris- 
diction, and  the  party  who  objects  has  not  come  in  time,  the  order  remains  good.] 

Crouch,  contra.  This  order  was  a  nullity,  and  not  a  mere  excess  of  jurisdiction. 
If  it  be  a  nullity,  the  lapse  of  time  makes  no  difference.  In  Roberts  v.  Spurr  (.3  Dovvl. 
P.  C.  551)  it  was  held,  that  an  interlocutory  judgment  signed  without  an  appearance 
entered  was  a  nullity. 

Pollock,  C,  B.  This  rule  must  be  discharged  with  costs.  The  order  in  question 
was  made  on  the  6th  of  July,  1846,  and  served  on  the  opposite  party.  Instead  of 
applying  to  have  that  order  rescinded  in  the  next  Michaelmas  Term,  he  waits  until 
there  is  an  application  for  judgment  as  in  case  of  a  nonsuit.  He  does  not  even  then 
apply  to  the  Court  to  set  the  order  aside.  This  application  is  greatly  too  late ;  it 
ought  to  have  been  made  in  the  first  four  days  of  Michaelmas  Term  last  year. 

Alderson,  B  I  am  of  the  same  opinion.  It  is  a  mere  irregularity.  The  order 
was  erroneous,  and,  if  the  application  had  been  made  within  a  reasonable  time,  the 
order  would  have  been  set  aside.  The  application  should  have  been  made  in 
Michaelmas  Term,  1846.  There  is  no  pretence  for  saying  that  this  is  a  reasonable 
time. 

KoLFE,  B.  I  am  of  the  same  opinion.  This  application  should  have  been  made 
within  a  reasonable  time,  and  the  Court  would  have  set  the  order  aside  ;  but  if  the 
plaintiff  choose  to  lie  by  for  twelve  months  after  the  order  is  made,  under  such 
circumstances  it  ought  to  stand. 

Kule  discharged  with  costs.(6) 

[468]  SuKER  AND  Another  v.  Neale.  Nov.  25,  1847.— The  Court  will  not 
permit  a  party  to  retain  a  verdict  upon  a  record  which  has  been  improperly 
altered  by  him. 

[S.  C.  17  L.  J.  Ex.  56.] 

This  was  a  rule  calling  on  the  plaintiffs  to  shew  cause  why  the  record  in  the 
present  action,  and  all  subsequent  proceedings,  should  not  be  set  aside,  with  costs. 

The  declaration  was  upon  a  bill  of  exchange  by  the  plaintiffs,  as  drawers,  against 
the  defendant  as  acceptor,  payable  three  months  after  date.  There  were  counts  for 
goods  sold  and  on  an  account  stated.  The  issue  delivered  was  upon  the  bill  payable 
three  months  after  date.  At  the  trial  before  Wilde,  C.  J.,  at  the  last  Summer 
Assizes,  at  Bristol,  the  bill  produced  appeared  to  be  payable  two  months  after  date. 

It  was  objected,  for  the  defendant,  that  there  was  a  variance  between  the  bill 
produced  and  that  declared  upon,  but  it  appeared  that  the  record  had  the  word  two, 
which  had  been  written  on  an  erasure.  The  Lord  Chief  Justice  said  he  could  only 
try  the  issues  as  they  appeared  on  the  record.  The  plaintiffs  had  a  verdict  for  the 
amount  of  the  bill,  with  interest. 

Hoggins  now  shewed  cause.  The  record  has  been  altered  after  it  was  ingrossed 
by  the  plaintiffs'  country  agent.  It  is  submitted  that  the  plaintiffs  are  entitled  to 
retain  their  verdict  upon  the  account  stated.  [Alderson,  B.  How  can  we  permit 
you  to  hold  a  verdict  upon  a  record  improperly  altered?  The  defendant  may  have 
a  good  defence  to  the  count  on  the  account  stated.] 

Ball,  contra,  was  not  called  upon. 

Per  Curiara.(a)     The  rule  must  be  absolute. 

Rule  absolute. 

[469]  Mayhew  and  Another  v.  Blofield.  Nov.  25,  1847.— To  an  action  on  a 
bill  of  exchange  for  201,  drawn  by  J.  L.,  and  indorsed  to  the  p  aintitts,.and 
accepted  by  the  defendant,  the  defendant  pleaded,  that,  before  and  at  the  time 

(5)  Parke,  B.,  had  left  the  Court  during  the  course  of  the  argument. 
(<;)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B. 
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of  the  iudorsemeut,  J.  L.  w;is  imlebled  in  11.  13s.  Id.  to  the  defeiiiLuit,  and  that 
J.  L.  held  the  bill  on  the  terms  that  the  sum  so  due  should  be  .set  ofl'  against  the 
amount  of  the  bill ;  and  that  J.  L.,  in  fraud  of  the  defendant,  and  in  collusion 
with  the  plaintitl's,  indorsed  the  bill  to  them,  who  sued  as  agents  merely  of  J.  L.  : 
—Held,  that  the  plea  was  not  issuable. 

[S.  C.  17  L.J.  Ex.  28.] 

In  this  case  a  rule  had  been  obtained,  calling  upon  the  plaintiffs  to  shew  cause 
why  judgment  signed  by  them,  and  all  subsequent  proceedings  thereon,  should  not 
be  set  aside. 

The  action  was  by  the  plaintiffs  as  indorsees  of  one  J.  Laffeatt}'  of  a  bill  of  exchange 
for  £20,  against  the  defendant,  the  acceptor. 

The  defendant,  being  under  terms  to  plead  issuably,  pleaded,  secondly,  "  And  for 
a  further  plea  in  this  behalf  the  defendant  says,  that,  before  and  at  the  time  of  the 
alleged  indorsement  of  the  said  bill  of  exchange  by  the  said  •!.  Laffeatty,  as  in  the 
declaration  mentioned,  the  .said  J.  Laffeatty  was  and  still  is  indebted  to  the  defendant 
in  the  sum  of  11.  13s.  Id.  for  a  true  and  just  debt,  to  wit,  for  money  before  then  had 
and  received  to  the  use  of  the  defendant,  and  for  money  found  to  be  due  and  owing 
from  the  said  J.  Laffeatty  to  the  defendant  on  an  account  stated  by  and  between  the 
defendant  and  the  said  J.  Laffeatty  ;  and  the  defendant  further  saith,  that  the  said 
J.  Laffeatty,  before  and  until  the  time  of  the  said  indorsement  to  the  plaintiffs  above 
mentioned,  held  and  retained  the  said  bill  upon  the  terms  then  agieed  upon  by  and 
between  the  said  J.  Lafl'eatty  and  the  defendant,  that  the  debt  so  due  from  the  said 
J.  Laffeatty  to  the  defendant  should  be  set  off'  against,  and  deducted  from,  the  said 
sum  so  due  from  the  defendant  to  the  said  J.  Laffeatty  upon  the  said  bill ;  and  the 
defendant  further  saith,  that  the  said  J.  Laffeatty,  at  the  time  of  the  alleged  indorse- 
ment, in  order  to  deprive  the  defendant  of  his  right  of  set-off'  in  respect  of  his  said 
sum  of  11.  13s.  Id.,  did,  in  fraud  of  the  defendant,  and  in  collusion  with  the  plaintiff's, 
and  contrary  to  the  said  terms  so  agreed  upon  as  aforesaid,  indorse  the  said  bill  of 
exchange  in  the  declaration  mentioned ;  and  the  defendant  says,  that  the  [470] 
plaintiffs  sue  in  this  action,  and  prosecute  and  still  maintain  the  same,  only  as  agents 
of  and  for  the  said  J.  Laffeatty,  according  to  the  said  fraud  and  collusion." 
Verification. 

The  plaintiffs  signed  judgment,  on  the  ground  that  this  plea  was  not  issuable. 
Petersdorfl'  now  shewed  cause.  The  plaintitl's  were  right  in  signing  judgment,  for 
the  plea  is  not  issuable.  It  is  not  confined  to  the  sum  of  11.  13s.  Id.  It  is,  however, 
at  all  events,  an  answer  to  that  sum  only.  Where  a  plea  professes  to  answer  the 
whole  cause  of  action,  and  onlj'  answers  part,  it  is  bad  :  Punatt  v.  Goddurd  (9  M.  &  W. 
458) ;  and  the  plaintiff  is  not  bound  to  demur,  when  the  defendant  is  under  terms  of 
pleading  issuably.  Further,  this  plea  contains  two  or  three  defences — fraud  and  covin, 
and  that  the  plaintiffs  hold  as  agents  of  J.  Laffeatty.  The  replication  de  injuria  could 
not  be  safely  replied,  as  it  might  be  contended  that  it  is  a  plea  of  set-off'.  It  is  the 
lule  that  a  plea  is  not  an  issuable  plea,  unless  the  plaintiff  can  safely  take  issue  upon 
it  in  order  to  go  to  trial.     He  referred  to  Thomsun  v.  Redman  (11  M.  &  W.  487). 

Hawkins,  in  support  of  the  rule.  The  plea  professes  to  be  an  answer  to  the  whole 
declaration,  as  it  commences  "  and  for  a  further  plea  in  this  behalf ; "  and  it  is  an 
answer  to  the  whole  declaration.  It  is  in  effect  a  set-off;  and  the  allegation,  that  the 
bill  was  indorsed  to  the  plaintiff's  in  fraud  of  the  defendant,  and  in  collusion  with  the 
plaintiti's,  is  to  give  the  defendant  his  right  of  set-oft',  which  he  would  not  be  entitled 
to  against  an  innocent  indorsee  of  the  bill:  Burroiujh  v.  Moss  (10  B.  &  C.  558). 
Parke,  J.,  there  says :  "  If  there  is  an  agreement,  either  express  or  implied,  affecting 
the  note,  that  is  an  equity  attaching  upon  it,  and  is  available  against  any  person  who 
takes  it  when  over  due."  [Alderson,  B.  This  plea  may,  perhaps,  be  good  as  to 
11.  13s.  Id.]  In  [471]  H'atkins  v.  Bensusan  (9  M.  &  \V.  422)  there  was  a  plea  similar 
to  the  present :  Lord  Abinger  expressed  it  as  his  opinion  that  the  plea  was  good,  and 
said,  in  the  course  of  the  argument,  "  I  cannot  say  that  this  is  a  bad  plea,  and  there- 
fore not  issuable.  It  says,  in  effect,  that  the  plaintiff'  is  not  the  real  owner  of  the  bill, 
and  has  no  right  to  sue  upon  it,  and  that  he  is  only  doing  so  to  deprive  the  defendant 
of  his  right  of  set-off."  [Pollock,  C.  B.  There  the  set-off  was  equal  to  the  amount 
of  the  whole  bill.     Alderson,  B.     It  may  be  good  as  to  ll.  13s.  Id.,  but  it  is  not  an 
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issuable  plea  so  as  to  enable  the  plaintiffs  to  go  to  trial  on  the  merits.]  The  defendant 
has  an  affidavit  of  merits. 

Per  Curiam. {//)  The  rule  will  be  absolute,  if  the  defendant  will  consent  to  bring 
the  balance  into  court  within  a  week,  and  to  change  the  venue. 

Rule  accordingly. 

Fryer  v.  Andrews.  Nov.  11,  1847. — To  a  declaration  which  contained  three 
counts,  the  defendant,  who  appeared  by  attorney,  upon  a  rule  in  general  terms 
to  plead  coverture  and  the  Statute  of  Limitations,  pleaded  these  defences  to  the 
whole  declaration.  The  pleas  were  set  aside  by  a  judge  at  chambers,  on  the 
ground  that  the  defendant,  who  appeared  by  attorney,  had  pleaded  coverture. 
The  defendant,  without  a  fresh  rule  to  plead,  and  without  entering  a  fresh  appear- 
ance, pleaded  coverture  to  the  two  first  counts,  and  the  Statute  of  Limitations 
to  the  whole  declaration.  The  plaintiff  having  signed  judgment  as  for  want  of 
a  plea — Held,  that  the  judgment  was  irregular,  inasmuch  as  the  pleas  were 
sanctioned  by  the  original  rule. 

[S.  C.  5  D.  &  L.  221  ;  17  L.  J.  E.^.  25.] 

In  this  case  the  defendant  had  obtained  a  rule,  in  general  terms,  to  plead  coverture 
and  the  Statute  of  Limitations  to  a  declaration  containing  two  counts  upon  two  pro- 
missory notes,  and  a  count  upon  an  account  stated.  A  summons  was  obtained  to  set 
aside  these  pleas,  on  the  ground  that  the  defendant,  who  was  a  married  woman,  had 
appeared  by  attorney.  An  order  was  accordingly  made  to  set  aside  the  [472]  pleas, 
and  the  defendant  had  two  days'  further  time  to  plead  de  novo.  The  defendant 
thereupon,  without  entering  a  fresh  appearance,  or  obtaining  a  new  rule  to  plead, 
pleaded  the  Statute  of  Limitations  to  the  whole  declaration,  and  coverture  to  the  two 
first  counts.  The  plaintiff  thereupon  signed  judgment  as  for  want  of  a  plea,  and  this 
judgment  was  set  aside  by  an  order  of  Piatt,  B.,  the  plaintiff  to  pay  the  costs. 

LTnthank  now  moved  for  a  rule,  calling  on  the  defendant  to  shew  cause  why  this 
order  of  Piatt,  B.,  should  not  be  rescinded,  or  why  the  rule  to  plead  several  matters 
should  not  be  set  aside.  The  judgment  signed  by  the  plaintiff  was  regular,  as  the 
defendant  had  not  liberty  to  plead  the  second  plea  to  the  two  first  counts  ;  she  should 
have  pleaded  it  to  the  whole  declaration.  The  pleas  do  not  now  agree  with  the  rule 
to  plead  seveial  matters.  [Parke,  B.  The  .second  plea  is  sanctioned  by  the  rule  to 
plead  several  matters,  which  is  in  general  terms.]  In  the  next  place,  the  learned  judge 
set  aside  the  rule  to  plead  several  matters  when  he  set  aside  the  pleas  ;  the  defendant 
therefore  should  have  obtained  a  fresh  rule.  [Parke,  B.  The  only  question  is,  whether 
the  first  order  sanctioned  the  defendant  to  plead  the  last  set  of  pleas.  I  think  the 
defendant  had  liberty  to  plead  those  pleas  in  the  manner  in  which  thev  are  pleaded.] 

Pollock,  C.  B.  I  do  not  see  why  a  per.son  who  makes  a  bad  use  of  the  rule  to 
plead  several  matters  in  the  first  instance  should  not  afterwards  make  a  good  use  of 
it,  as  the  defendant  has  done  in  the  present  case      There  will  be  no  rule. 

Parke,  B.  I  think  that  the  first  rule  warranted  the  second  set  of  pleas.  The  first 
set  of  pleas  were  set  aside  on  a  collateral  ground, — that  it  was  not  proper  to  appear 
[473]  by  attorney  and  to  plead  coverture.  I  think,  therefore,  that  the  judgment 
signed  was  irregular,  and  that  the  order  for  setting  it  aside  was  right. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

Innes  and  Another  v.  Munro.  Nov.  9,  1847. — H.  having  advanced  largo  sums 
of  money  to  the  defendant  on  account  of  certain  estates  in  the  West  Indies  of 
which  they  were  joint  owners,  received  from  the  defendant  two  promissory  notes 
to  the  amount  of  £.3000  upon  an  agreement  which  contained  the  following  terms  : — 
"  Should  the  crops  (of  the  estates)  not  come  forward  in  time  to  provide  for  these 
notes,  I  shall  expect  to  have  them  renewed  for  such  period  as  may  be  found 
necessary  from  the  condition  of  the  properties."  The  crops  proved  unproductive, 
and  the  notes  were  renewed  three  times :  the  present  action  was  brought  on  the 

{h)  Pollock,  C.  B.,  Alderson,  B.,  and  Rolfe,  B. 
Ex.  Div.  X.— 7* 
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third  renewed  bill,  which  had  been  indorsed  to  the  plaintifts  with  a  knowledge 
of  the  agreement : — Held,  that  the  agreement  stipulated  for  one  renewal  only, 
and  that  the  plaintiffs  were  entitled  to  recover. 

[S.  C.  17  L.  J.  Ex.  71.] 

Assumpsit  on  a  bill  of  exchange  for  £3000,  drawn  bj'  one  Langford  Lovell  Hodge, 
on  the  10th  of  Novembei-,  1846,  upon  and  accepted  by  the  defendant,  payable  six 
months  after  date  to  the  order  of  Hodge,  and  indorsed  by  him  to  the  plaintiffs. 

The  defendant  pleaded,  secondly,  that  the  defendant  so  accepted  the  said  bill  in 
the  declaration  mentioned  on  certain  terms  and  conditions,  which,  before  the  time  of 
the  accepting  of  the  said  bill  in  the  declaration  mentioned,  to  wit,  on  the  1 3th  day  of 
November,  1843,  were  agreed  upon  in  writing  by  and  between  the  said  L.  L.  Hodge 
and  the  defendant,  namely,  the  terms  following,  that  is  to  sa}^,  that  if  crops  to  the 
value  of  the  amount  of  the  said  bill  (being  crops  the  produce  of  a  certain  estate  situate 
in  parts  beyond  the  seas,  called  the  AVest  Indies)  should  not,  before  the  said  bill  should 
become  due  according  to  the  tenor  and  effect  thereof,  have  come  to  England,  the  said 
bill  should  not,  nor  should  any  part  of  the  amount  thereof,  be  paid  by  the  defendant 
when  the  same  should  become  due,  according  to  the  tenor  and  effect  thereof,  but  the 
same  should  then  be  renewed  by  the  said  L.  L.  Hodge  drawing  on  the  defendant,  and 
by  the  defendant's  accepting  another  bill  of  ex-[474]-change  for  amounts  together 
amounting  to  £3000  ;  such  other  bill  or  such  other  bills  to  be  payable  to  the  order  of 
the  said  L.  L.  Hodge,  at  such  a  time  as  should,  according  to  the  condition  of  the  said 
estates,  be  reasonably  necessary  to  allow  crops  to  the  aforesaid  value,  and  the  produce 
of  the  said  estates,  coming  to  England  by  such  last-mentioned  time,  and  by  the  said 
L.  L.  Hodge  and  the  defendant  so  as  aforesaid  drawing  and  accepting  the  said  other 
bill  or  other  bills  for  or  on  account  of  the  said  sum  of  £3000  in  the  declaration 
mentioned,  and  for  and  on  account  of  and  in  renewal  of  the  said  bill  in  the  declaration 
mentioned,  to  which  last-mentioned  time  the  payment  of  the  amount  of  the  bill  in 
the  said  declaration  mentioned  should  be  postponed.  And  the  defendant  further  says, 
that  crops  to  the  value  aforesaid,  being  the  produce  of  the  said  estates,  did  not  before 
the  said  bill  in  the  declaration  mentioned  became  due,  according  to  the  tenor  and 
effect  thereof,  come  to  England.  And  the  defendant  further  says,  that  at  the  time 
when  the  .said  bill  became  due  according  to  the  tenor  and  effect  thereof,  and  from 
thence  to  the  commencement  of  this  suit,  the  defendant  was,  and  yet  is,  ready  and 
willing  to  renew  the  said  bill  in  the  declaiation  mentioned,  by  accepting  another  bill 
of  exchange  for  £3000,  or  other  bills  of  exchange  for  amounts  together  amounting  to 
£3000,  drawn  by  the  said  L.  L.  Hodge  upon  the  defendant,  and  payable  to  the  order 
of  the  said  L.  L.  Hodge,  at  such  time  as  then,  according  to  the  conditions  of  the  said 
estates,  was  reasonably  necessary  to  allow  of  crops  to  the  aforesaid  value,  and  the 
produce  of  the  said  estates,  coming  to  England  by  such  last  mentioned  time,  and  by 
accepting  such  other  bill  or  other  bills,  for  and  on  account  of  the  said  sum  of  £3000 
in  the  declaration  mentioned,  and  for  and  on  account  of  and  in  renewal  of  the  said 
bill  in  the  first  count  mentioned  ;  but  the  .said  L.  L.  Hodge  did  not  draw  on  the 
defendant  any  such  other  bill  or  other  bills  as  aforesaid,  but  wholl)'  omitted  so  to  do. 
And  the  defendant  further  says,  that  the  [475]  .said  time  which  was  so  reasonably 
necessary  for  the  purpose  aforesaid  was  and  is  a  certain  time  which  had  not  arrived 
at  the  commencement  of  this  suit,  to  wit,  the  1st  October,  1847.  And  the  defendant 
further  says,  that  the  said  bill  in  the  declaration  mentioned  was,  as  therein  mentioned, 
indorsed  to  the  plaintiffs  before  the  same  became  due:  and  that  the  plaintiffs,  before 
and  at  the  time  the  said  bill  was  first  indorsed  to  them  and  they  first  received  the 
same,  had  full  notice  that  the  said  bill  had  been  accepted  on  the  said  terms  and 
conditions  so  agreed  on  as  aforesaid.     Verification. 

Keplication,  de  injuria,  and  issue  thereon. 

At  the  trial  before  Parke,  B.,  at  the  last  summer  assizes  for  Kent,  it  appeared  that 
the  defendant  and  L.  L.  Hodge,  the  drawer  of  the  bill  in  question,  were,  and  had  been 
previously  to  the  year  1843,  jointly  interested  in  certain  estates  at  Berbice,  in  the 
West  Indies.  Hodge  had  made  large  advances  to  the  estate,  which  was  much  encum- 
bered ;  he  therefore  urged  the  defendant  to  give  promissory  notes,  in  order  to  raise 
money  for  the  estates ;  and  in  consequence  of  its  appearing,  on  examination  of  the 
accounts,  that  the  balance  against  the  estate  was  upwards  of  £16,000,  and  it  having 
been  agreed  that  Mr.  Hodge's  mortgage-debt  should  be  fixed  at  £8000,  and  as  it  was 
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expected  that  the  crops  of  that  year  would  reduce  the  excess  of  that  sum  to  £6000, 
it  was  for  the  moiety  of  the  latter  sum  that  the  defendant  was  requested  to  give  his 
promissory  notes ;  and  to  prevent  any  misunderstanding  as  to  the  terms  upon  which 
they  were  to  be  provided  for,  it  was  settled  that  the  terms  should  be  stated  in  a 
letter  from  the  defendant  to  Hodge,  and  his  assent  given  to  it.  The  following  letter 
was  thereupon  written.  The  answer  of  Hodge  indorsed  upon  the  back  of  the  letter 
completed  the  agreement : — 

"L   L.  Hodge,  Esq.  "London,  Nov.  13,  1843. 

"Dear  Sir, — According  to  our  calculations  this  morning,  there  will  be  £14,000 
owing  to  you  by  the  Berbice  estates,  [476]  after  deducting  the  proceeds  of  the  crops 
this  year.  As  the  said  £14,000  are  £6000  more  than  the  standing  balance  of  £8000, 
I  beg  to  inclose  my  notes  for  £2000  and  £1000,  together  £3000,  as  the  one-half  of 
the  e.xeess.  Should  the  crops  not  come  forward  in  time  to  provide  for  these  notes, 
I  shall  expect  to  have  them  renewed  for  such  period  as  may  be  found  necessary  from 
the  condition  of  the  properties. — I  am,  dear  sir,  &c.  &c. 

"  William  Munko." 

This  letter  bore  the  following  indorsement : — 

"Dr.  Munro, 

"Dear  Sir, — What  is  stated  on  the  other  side  is  fully  understood  between  us. 
"London,  Nov.  13,  1843.  "Langford  Lovel  Hodge." 

The  bill  of  exchange  upon  which  the  present  action  was  brought,  was  the  third 
renewal  of  the  notes,  which  were  given  in  accordance  with  the  agreement  of  1843. 
The  estates  having  yielded  no  surplus,  it  was  contended  by  the  defendant's  counsel, 
that  as  the  agreement  was  for  a  renewal  of  the  notes  from  time  to  time,  till  there 
should  be  proceeds  from  the  estates  to  provide  for  the  renewed  bills,  that  the  defen- 
dant was  entitled  to  the  verdict.  His  Lordship,  however,  was  of  opinion  that  the 
agreement  included  one  renewal  only,  and  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  but  reserved  leave  to  the  defendant  to  enter  a  verdict,  if  the  Court  should 
think  otherwise. 

Lush  now  moved  accordingly.  The  defendant  was  entitled  to  the  verdict,  as  the 
plea  was  proved.  The  question  turns  upon  the  construction  of  the  agreement  of 
1843.  The  notes  which  were  then  given  by  the  defendant  were  [477]  to  be  paid  out 
of  a  particular  fund,  these  notes  were  to  be  renewed  till  funds  should  be  forthcoming 
to  meet  them.  [Pollock,  G.  B.  The  meaning  of  the  agreement  is,  that  if  the  crops 
failed,  the  notes  should  be  lenewed  once.]  The  parties  to  the  agreement  did  not  so 
understand  it,  as  the  bill  on  which  the  present  action  is  brought  is  a  third  renewal. 
[Pollock,  C.  B.  The  letter  speaks  of  "such  period,"  not  "periods."  We  cannot  alter 
the  contract  because  there  has  been  more  than  one  lenewal  of  the  notes.] 

Pollock,  C.  B.  There  will  be  no  rule  in  the  present  case.  The  meaning  of  the 
agreement  is,  that  there  should  be  one  renewal. 

Aldekson,  B.  I  am  of  the  same  opinion.  I  cannot  say  that  it  was  to  extend  to 
more  than  one  renewal.  In  order  to  support  the  position  for  which  the  defendant 
contends,  the  stipulation  should  have  been  that  the  notes  were  to  be  renewed  from 
time  to  time 

Parke,  B.,  and  Eolfe,  B.,  concurred. 

Eule  refused. 

Gordon  r.  Strange.  Nov.  22,  1847. — Where  the  defendant,  in  answer  to  a  letter 
demanding  payment,  sent  a  post-otlice  order,  in  which  the  plaintiff  was  described 
by  a  'Tong  Christian  name,  and  the  plaintiff  kept  it,  but  did  not  cash  it,  although 
he  was  informed  at  the  post-office  he  might  receive  the  money  at  any  time 
by  signing  it  in  the  name  of  the  payee :— Held,  that  this  was  no  evidence  of 
payment. 
[S.  C.  11  Jur.  1019.     Distinguished,  Caiiie  v.  Coulson,  1863,  1  H.  &  C.  764.] 

Assumpsit.  The  declaration  contained  counts  for  the  schooling  and  boarding  of 
the  defendant's  son.     Plea,  amongst  others,  payment. 
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At  the  trial,  before  tbc  under-sheriff  of  Middlesex,  in  July  last,  it  appeared  that 
the  defendant's  son  had  been  at  the  plaintifJ''s  school,  near  Slough.  On  the  removal 
of  the  [478]  boy  there  arose  some  dispute  as  to  the  amount  due,  and  several  letters 
passed  between  the  plaintift'  and  defendant.  In  answer  to  one  of  these,  requesting 
payment,  the  defendant  sent  a  post-oftice  ordei',  which  by  mistake  was  made  payable 
to  Frederic  Gordon,  the  plaintiff's  Christian  name  being  Francis.  The  plaintiff'  did 
not  get  it  cashed,  although  he  was  told  by  the  person  who  kept  the  post-office  that 
he  might  receive  the  money  by  signing  it  in  the  name  of  the  payee,  as  there  was  no 
one  of  the  same  name  in  the  neighbourhood.  The  plaintiff  had  kept  the  order.  The 
under-sheriff  told  the  jury,  that  the  plaintiff  was  not  bound  to  put  any  name  to  it  but 
his  own ;  but  that  if  he  kept  it,  knowing  that  he  might  receive  the  money  for  it  at 
any  time,  that  would  be  evidence  of  payment. 

Snow  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection — 

Pearson  now  shewed  cause.  If  the  plaintiff's  true  name  had  been  on  the  oixler, 
and  he  had  kept  it,  that  would  have  been  equivalent  to  payment.  Here  he  might 
have  received  the  money  at  any  time  by  signing  it;  and  he  ran  no  risk  by  doing  so, 
as  he  was  the  person  truly  entitled  to  it.  By  keeping  it  he  has  waived  the  mistake 
in  the  Christian  name.  [Parke,  B.  He  might  well  pause  before  he  signed  it  in  any 
name  but  his  own.] 

Pollock,  C.  B.  The  rule  must  be  absolute.  We  think  that  the  under-sheriff 
was  wrong  in  directing  the  jury  that  the  fact  of  the  plaintiff's  having  kept  the  order 
was  equivalent  to  a  waiver  of  the  mistake  in  his  name.  These  facts  are  no  evidence 
of  payment. 

Parke,  B.  The  defendant  had  no  right  to  give  the  plaintiff  the  trouble  of  sending 
back  a  piece  of  paper  which  he  had  no  right  to  send  him.  Suppose  goods  had  been 
left  [479]  at  the  pl.iintiff's  house,  could  that  be  taken  as  payment,  because  the  plaintiff 
did  not  take  the  trouble  to  send  them  back  ? 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 


In  re  Aykroyd,  in  a  Plaint  of  Grimbly  v.  AYKROYD.(a)  April  29,  1847. — The 
63rd  section  of  the  Small  Debts  Act,  9  &  10  Vict.  c.  95,  enacts,  "  that  it  shall 
not  be  lawful  for  any  plaintift"  to  divide  any  cause  of  action  for  the  purpose  of 
bringing  two  or  more  suits  in  any  of  the  said  courts:" — Held,  that  the  term 
"  cause  of  action  "  meant  "  cause  of  one  action,"  and  was  not  limited  to  an  action 
on  one  separate  contract. — In  the  case  of  tradesmen's  bills,  in  which  one  item  is 
connected  with  another  in  this  sense,  that  the  dealing  is  not  intended  to  terminate 
with  one  contract,  but  to  be  continuous,  so  that  one  item,  if  not  paid,  shall  be 
united  with  another,  and  form  one  entire  demand,  such  demand,  if  it  exceeds 
£20,  ceases  to  be  within  the  jurisdiction  of  the  county  court. — Therefore,  where 
the  sub-contractor  of  a  I'ailway  company  gave  his  workmen  tickets  or  orders  for 
goods,  which  were  supplied  by  the  plaintiff,  and  the  latter  brought  228  actions 
in  the  county  court  against  the  defendant  in  respect  thereof  for  sums  amounting 
in  the  aggregate  to  3031.  19s.,  the  Court  granted  a  prohibition,  though  one  claim 
only  amounted  to  £5  and  many  to  less  than  20s. — Quaere,  whether  the  63rd 
section  of  the  Small  Debts  Act  applies  to  all  debts  which  could  be  comprised  in 
one  description  in  one  count. — Quasre,  whether  a  prohibition  ought  to  lie  granted 
where  a  cause  of  action  has  been  improperly  divided  into  several  suits,  but  the 
aggregate  amount  claimed  does  not  exceed  £20. 

[S.  C.  5  D.  &  L.  701.     Referred  to.  Mayor  of  London  v.  Cox,  1867,  L.  R.  2  H.  L.  285.] 

Martin,  in  the  present  term  (Nov.  13)  obtained,  on  behalf  of  Aykroyd,  a  rule 
calling  on  the  judge  of  the  county  court  of  Worcestershire,  and  Thomas  Gi'imbly, 
to  shew  cause  why  a  writ  of  prohibition  should  not  issue,  directed  to  the  judge  of 
the  said  county  court,  to  prohibit  the  said  court  from  further  proceeding  in  certain 
plaints. 

It  appeared  from  the  affidavit  of  Aykroyd,  that  he  was  a  contractor  with  "  The 

(a)  Decided  in  Easter  Term,  1848,  but  published  early  on  account  of  its  importance. 
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Oxford,  Worce-ster,  and  Wolverhampton  Eaihv.ay  Company/'  for  the  construction 
of  a  portion  of  that  railway,  and  in  that  capacity  had  employed  one  Bugbird  and 
others,  as  sub-contractors,  to  make  bricks  for  [480]  him,  and  to  do  other  work  upon 
the  railway.  The  sub-contractors  were  accustomed  to  pay  their  men  from  time  to 
tinae  partly  in  cash  and  partly  by  tickets  for  goods,  to  be  obtained  at  the  shop  of 
Grimbly,  who  carried  on  the  business  of  a  grocer  in  the  town  of  Chipping  Campden. 
The  following  i-s  the  form  of  one  of  the  tickets,  the  others  being  similar  in  substance  : 

"  Micheton  Hill,  July  10,  1847. 
"  Mr.  Grimbly,— Let  the  bearer,  Thomas  Yeates,  have  goods  to  the  amount  of  20s." 

(Signed)        "  Thomas  Bugbird." 

Three  thousand  of  these  tickets  had  been  presented  to  Grimbly,  and  he  had  supplied 
the  men  with  goods  to  the  amount  specified  in  the  tickets.  On  the  17th  September, 
Aykroyd  was  served  with  228  summonses  to  appear  at  the  Worcestershire  county  court', 
to  answer  Grimbly  as  to  each  of  the  summonses  "  in  an  action  on  contract  for  goods 
sold."  The  several  sums  sought  to  be  recovered  by  these  228  summonses  amounted 
in  the  whole  to  3031.  19s.,  but  only  one  of  the  summonses  was  issued  for  the  recovery 
of  a  sum  amounting  to  £o,  and  many  were  for  the  recovery  of  sums  under  20s.  The 
atiida\-it  also  stated  that  Aykroyd  never  sent  any  of  his  workmen  or  labourers,  nor 
the  workmen  or  labourers  of  any  of  the  subcontractors,  to  Grimbly  for  goods,  nor  ever 
gave  Grimbly  any  promise,  in  writing  or  otherwise,  to  pay  for  goods  supplied  by  him 
to  any  person  or  persons  whomsoever. 

The  affidavit  of  Grimbly,  in  opposition  to  the  rule,  stated  that,  from  the  8th  of 
June  to  the  19th  of  July,  he  received  at  different  and  distinct  times  a  great  many 
separate  and  distinct  written  orders  for  the  delivery  of  separate  and  distinct  parcels 
of  goods  to  different  men  on  the  said  railway  works,  and  such  parcels  of  goods  were, 
according  to  such  separate  and  distinct  written  orders,  delivered  by  him  to  the  said 
several  men  ;  that  each  of  the  orders  so  received  [481]  and  executed  did  not  at  any 
time  amount  to  40s.,  and  that  he  had  upwards  of  3000  tickets  for  the  delivery  of  goods 
to  men  employed  on  the  said  railway. 

Whitehurst  and  Pigott  shewed  cause.  (January  29,  1848.)  The  question  depends 
upon  the  construction  of  the  9  &  10  Vict.  c.  95,  intituled  "  An  Act  for  the  more  easy 
recovery  of  Small  Debts  and  Demands  in  England."  The  58th  section  enacts,  "  that 
all  pleas  of  personal  actions,  where  the  debt  or  damage  claimed  is  not  more  than  £20, 
whether  on  balance  of  account  or  otherwise,  may  be  holden  in  the  county  court  without 
writ,  and  all  such  actions  brought  in  the  said  court  shall  be  heard  and  determined  in 
a  summary  way  in  a  court  constituted  under  this  act,  and  according  to  the  provisions 
of  this  act:  provided  always,  that  the  court  shall  not  have  cognizance  of  any  action 
of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal  hereditament,  or  to 
any  toll,  fair,  market,  or  franchise,  shall  be  in  question,  or  in  which  the  validity  of  any 
devise,  bequest,  or  limitation  under  any  will  or  settlement  may  be  disputed,  or  for  any 
malicious  prosecution,  or  for  any  libel  or  slander,  or  for  criminal  conversation,  or  for 
seduction,  or  breach  of  promise  of  marriage."  The  59th  section  requires  suits  to  be 
commenced  by  plaint.  The  63rd  section  enacts,  "  that  it  shall  not  be  lawful  for  any 
plaintiff  to  divide  any  cause  of  action  for  the  purpose  of  bringing  two  or  more 
suits  in  any  of  the  said  courts  ;  but  any  plaintitf  having  cause  of  action  for  more 
than  £20,  for  which  a  plaint  might  be  entered  under  this  act  if  not  for  more  than 
£20,  may  abandon  the  excess,  and  thereupon  the  plaintiff  shall,  on  proving  his  case, 
recover  to  an  amount  uot  exceeding  £20;  and  the  judgment  of  the  Court  upon 
such  plaint  shall  be  in  full  discharge  of  all  demands  in  respect  of  such  cause  of 
action,  and  entry  of  judgment  shall  be  made  accordingly."  Upon  the  true  con- 
struction of  those  sections,  a  party  who  has  made  several  separate  [482]  contracts  for 
sums  under  £20,  may  sue  by  several  plaints  in  the  county  court,  although  the  aggre- 
gate amount  of  the  sums  due  exceeds  £20.  The  words  in  the  63rd  section,  "  in  full 
discharge  of  all  demands  in  respect  of  such  cause  of  action,"  mean  in  discharge  of 
the  cause  of  action  on  that  particular  plaint,  not  of  every  cause  of  action.  [Alder- 
son,  B.  If  these  228  suits  had  been  for  debts  of  one  shilling  each,  might  not  one 
plaint  have  been  entered  for  the  whole  ?]  The  plaintiff  would  not  be  bound  to  include 
the  whole  in  one  plaint.  If  a  person  purchases  goods  of  a  tradesman,  for  which  he 
gives  a  promissory  note  for  £10,  and  on  a  subsequent  day  makes  another  purchase,  for 
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which  he  gives  a  note  for£o,  the  tradesman  might  enter  separate  plaints  in  the  county 
court  upon  each  note.  [Pollock,  C.  B.  The  statute  must  be  construed  with  reference 
to  the  law  as  it  stood  before  it, passed,  and  in  an  Anont/mous  case  in  1  Ventris,  65,  it  is 
expressly  laid  down,  "  that  if  there  be  several  contracts  between  A.  and  B.  at  several 
times  for  several  sums,  each  sum  under  40s.,  and  they  do  all  amount  to  a  sum 
suttk'ieiit  to  entitle  the  superior  court,  they  shall  be  there  put  in  suit,  and  not  in  a 
court  which  is  not  of  record."]  If  a  plaiiitifi"  has  a  cause  of  action  on  a  simple  con- 
tract debt  for  £20,  and  also  on  a  bond  for  the  same  amount ;  or  if  he  is  entitled  upon 
a  breach  of  covenant  to  recover  damage  to  the  amount  of  £5,  and  he  has  also  a  cause 
of  action  for  a  trespass  in  which  he  lays  his  damage  at  £5,  must  he  not  bring  separate 
suits  in  the  county  court?  [Pollock,  C.  B.  In  such  case  there  may  be  a  technical 
difficulty,  arising  from  the  ditTerent  forms  of  action,  but  that  does  not  exist  here.] 
The  Anonymous  case  in  Ventris,  6-5,  is  clearly  incorrect,  as  it  purports  to  be  the  report 
of  a  case  decided  in  the  22  Car.  2,  upon  a  resolution  in  the  case  of  The  Suioi/  Court 
awl  Staundforde,  24  Car.  2  ;  and  the  repoi-t  goes  on  to  say,  it  was  also  resolved  "  that 
if  a  man  at  divers  times  steals  things,  all  which  amount  to  above  12d,  'tis  felony 
capital."  In  the  [483]  case  of  Girling  v.  Alders  (1  Vent.  73),  it  does  not  distinctly 
appear  what  the  precise  contract  was  :  it  may  have  been  a  single  contract  for  the 
delivery  of  several  parcels  of  malt  at  different  periods.  That  would  be  consistent  with 
what  is  laid  down  in  Fitzherbert's  Nat.  Brev.  (page  46  a.),  where  it  is  said,  "And  if  a 
man  sue  another  in  the  county  court  for  debts  or  chattels  which  do  amount  to  the  sum 
of  40s.,  then  the  party  shall  have  a  prohibition  against  him  who  is  sheriff,  that  he 
shall  not  hold  plea  thereof,  and  that  he  tell  the  party  that  he  sue  in  the  Common  Pleas, 
and  the  wiit  is  such."  The  form  of  the  writ  there  given  is  important — "The  King 
to  the  sheriff,  &c.  :  Whereas  pleas  of  chattels  and  debts  which  amount  to  the  sum  of 
40s.,  or  exceed  it,  according  to  the  law  and  custom  of  our  realm,  ought  not  to  be 
pleaded  without  our  writ,  and  as  we  hear  A.  hath  impleaded  B.  touching  a  debt  of 
100s.  in  your  county  without  our  writ,  we  command  you,  if  it  be  so,  that  then  you 
absolutely  supersede  that  plea  from  being  further  holden  in  the  county  aforesaid  without 
our  writ,  and  on  our  behalf,  that  you  tell  the  aforesaid  A.  that  he  may,  upon  request,  obtain 
our  writ  of  the  debt  aforesaid  against  the  aforesaid  B.,  if  it  shall  seem  to  him  expedient. 
Witness,  &c."  It  appeal's,  therefore,  that  a  writ  of  prohibition  must  state  the  amount 
of  the  debt.  In  the  case  of  Bex  v.  The  Sheriff  of  Herefordshire,  in  a  cause  of  Dealeij  v. 
Clark  (1  B.  &  Adol.  672),  it  appeared  that  the  plaintiff,  who  was  a  carrier,  had  con- 
veyed goods  for  the  defendant,  and  the  carriage  amounted  to  11.  4s.  In  about  a 
month  afterwards  he  carried  more  goods  for  the  defendant,  and  the  carriage  on  that 
occasion  also  amounted  to  11.  4s.  For  those  sums  respectively  he  commenced  two 
suits  in  the  county  court,  and  the  Court  of  King's  Bench  refused  a  prohibition,  holding 
that  the  causes  of  action  were  distinct,  and  that  the  plaintiff  was  entitled  to  sue 
separately  for  each  demand.  Lord  Tenterden  there  said,  "  I  am  of  opinion  that  [484] 
this  ease  does  not  come  within  the  rule  of  law  which  prohibits  the  splitting  of  a  cause 
of  action  into  several  portions  for  the  purpose  of  commencing  suits  for  each  in  an 
inferior  coui't ;  to  be  so,  the  cause  of  action  must  be  one  and  entire.  But  in  this  case 
the  two  items  of  11.  4s.  each  are  perfectly  distinct  debts,  the  one  having  no  connec- 
tion with  the  other.  When  the  defendant  incurred  the  debt  stated  in  the  first  item, 
the  plaintiff  might  have  sued  him  for  it  in  the  county  court,  and  his  having  incurred 
another  and  distinct  debt  with  the  plaintiff  afterwards  should  not,  I  think,  have  the 
effect  of  depriving  the  plaintiff  of  his  remedy  in  the  county  court  for  the  first  debt. 
And  if  he  may  still  have  that  remedy  for  the  first  debt,  he  has  it,  of  course,  for  the 
second  also."  The  reporter  there  refers  to  19  Hen.  6,  54,  pi.  17,  as  an  authority,  that 
"If  there  be  one  entire  contract  above  forty  shillings,  and  a  man  sues  for  it  in  a  court 
baron,  severing  it  into  divei's  small  sums  under  forty  shillings,  a  prohibition  shall  be 
granted,  because  this  is  done  to  defraud  the  court  of  the  king."  The  law  is  stated  in 
similar  terms  in  Bacon's  Abridgment,  tit.  "Prohibition,"  K.  Again,  in  Fitzherbert, 
Nat.  Brev.  (page  46  a.),  it  is  said,  "And  so  if  the  executor  sue  in  the  county,  or  in  a 
court  baron,  for  a  debt  of  five  marks  by  divers  plaints ;  whereas  the  debt  is  upon  a 
contract,  or  upon  an  obligation.  Now  the  defendant  may  shew  the  same,  and  plead 
unto  the  jurisdiction  of  the  court,  or  he  may  have  a  writ  of  prohibition  directed  unto 
them,  that  they  do  surcease,"  &c.  But  in  none  of  the  above  authorities  is  the  term 
"  cause  of  action "  made  use  of ;  and  it  is  evident  that  the  law  there  stated  has 
reference  to  one  single  and  entire  contract.     If  in  this  case  the  defendant  had  been 
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desirous  of  pleading  to  the  jurisdiction  of  the  c-ounty  court,  it  is  difficult  to  see 
in  what  way  a  good  plea  could  be  framed.  He  must  have  pleaded,  that,  though 
true  it  was  he  owed  the  plaintifi"  20s.,  yet  he  also  owed  him,  on  other  contracts, 
[485]  sums  exceeding  £20.  In  Neale  v.  EUis  (1  Dowl.  &  L.  163),  which  arose  on  the 
Brighton  Court  of  Requests  Act  (3  Vict.  c.  x.  s.  24),  Coleridge,  J.,  held  that  a  plaintiff 
who  had  demands  for  the  price  of  a  horse,  for  goods  sold  and  delivered,  and  for  rent, 
was  entitled,  after  having  sued  for  and  recovered  £1-5  in  respect  of  the  horse  by  plaint 
in  the  county  court,  to  maintain  his  action  in  the  superior  court  for  the  residue  of  his 
claim.  In  this  ease  there  are  numerous  contracts,  each  implied  from  a  different  state 
of  facts,  which  therefore  must,  for  the  purposes  of  this  argument,  be  treated  as  express 
contracts,  made  at  different  times  and  under  different  circumstances.  In  Udall  on  the 
County  Courts  Act  (p.  97,  3rd  edit.),  there  is  cited,  from  Napier's  Digest,  a  case  of 
EamUia  v.  Hamblin,  on  the  Irish  Civil  Bill  Act,  36  Geo.  3,  c.  2-5,  s.  S,  which  enacts 
"that  no  cause  of  action  still  subsisting,  and  in  the  whole  amounting  to  a  sum  beyond 
such  sum  as  is  made,  according  to  the  nature  of  the  case,  recoverable  by  force  oi  this 
act,  shall  be  split  or  divided,  so  as  to  be  made  the  ground  of  two  or  more  different 
actions  in  order  to  bring  such  cases  within  the  jurisdiction  created  by  this  act."  In 
that  case,  where  A.  lent  B.  a  sum  of  money,  and  some  time  afterwards  another  sum, 
it  was  held  that  A.  might  sue  for  them  separately.  [Alderson,  B.  The  interpretation 
clause,  section  142,  enacts,  that  "in  construing  this  act,  every  word  importing  the 
singular  number  shall,  where  necessary  to  give  full  effect  to  the  enactments  herein 
contained,  be  understood  to  mean  several  persons  or  things  as  well  as  one  person  or 
thing."]  That  term  "  cause  of  action,"  in  the  63rd  section,  cannot  be  read  in  the  plural. 
Such  a  construction  can  only  be  made  in  order  to  give  full  effect  to  the  enactment; 
but  the  general  object  of  the  statute,  as  appears  from  the  preamble,  was  not  to  restrict 
the  right  to  sue  in  the  county  court.s,  but  to  extend  it  "  to  all  debts  and  demands,  and 
all  damages  arising  out  of  any  express  or  implied  agree-[486]-ment,  not  exceeding 
£20."  [Alderson,  B.  The  63rd  section  is  a  restraining  clause  against  splitting,  and 
we  ought  to  give  full  effect  to  it.  The  interpretation  clause  says,  that  words  are  to 
be  used  in  a  particular  sense  when  it  is  necessary  to  give  effect  to  the  enactment,  not 
the  statute.]  If  these  several  debts  are  to  be  considered  as  one  cause  of  action,  when 
would  the  Statute  of  Limitations  begin  to  run  ? 

Martin  and  Hugh  Hill,  in  support  of  the  rule.  It  is  admitted  that  where  there 
are  two  contracts  of  a  wholly  distinct  nature,  as  on  a  bond  or  a  promissory  note,  and 
also  for  goods  sold,  there  may  be  a  difficulty  in  including  both  in  one  plaint.  But 
where  a  tradesman  supplies  a  customer  with  articles  of  the  same  description  for  a 
length  of  time,  his  claims  in  respect  of  them  are  amalgamated  into  one  debt,  and 
become  one  entire  cause  of  action  within  the  meaning  of  the  statute,  as  much  as  a  debt 
for  rent  arising  out  of  a  tenancy  from  year  to  year.  Where,  for  instance,  a  butcher 
supplies  a  party  with  meat  for  a  whole  year,  it  would  be  absurd  to  hold  that  a  distinct 
cause  of  action  arises  from  each  day's  supply.  The  true  doctrine  of  law  is  stated  in 
Girling  v.  Aldas  (2  Keble,  617),  viz.  that  "if  the  causes  may  be  joined  in  one  action, 
they  must."  A  debt  sued  on  may  consist  of  several  items  :  Shaddrick  v.  Bennett  (4  B. 
&  C.  769).  This  view  is  supported  by  the  5Sth  section,  which  gives  the  county  court 
jurisdiction  in  "  all  pleas  of  personal  action,  where  the  debt  or  damage  claimed  is  not 
more  than  £20,  whether  on  balance  of  account  or  otherwise."  Those  latter  words 
were  probably  inserted  to  prevent  a  recurrence  of  the  questions  raised  in  Clark  v.  Askew 
(8  East,  28),  and  Pwter  v.  I'hilpot  (14  East,  344).  The  63rd  section  must  be  construed 
with  reference  to  the  58th,  which  cleaily  points  to  an  account  consisting  of  more  than 
one  [487]  item.  If  the  argument  on  the  other  side  be  correct,  the  latter  portion  of 
the  63rd  section  would  be  superfluous,  for  the  case  of  Lord  Bagot  v.  JFilliams  (3  B.  & 
C.  23-5)  shews  that  at  common  law  a  person  who  sued  in  an  inferior  court  for  part  of 
a  debt  was  considered  to  have  abandoned  the  residue.  In  that  case  the  defendant 
bad  received  at  different  times  various  sums  of  money  arising  from  the  sale  of  the 
plaintifTs  timber,  and  the  Court  treated  those  sums  as  constituting  one  entire  cause  of 
action.  That  decision  can  only  be  supported  on  the  principle,  that  where,  imder  a 
continuous  transaction  or  dealing,  several  debts  accrue,  they  become  amalgamated  and 
form  a  single  cause  of  action.  "[Parke,  B.  The  case  of  Hesketh  v.  Fawcdt  (11  M.  & 
W.  356)  shews  the  distinction  between  one  entire  contract,  and  one  cause  of  action 
which  may  arise  from  se\-eral  different  employments  or  contracts.]  Lord  Bagot  v. 
Wmium.i  was  acted  on  in  Dunn  v.  Murray  (9  B.  &  C.  780).     The  case  of  Hamblin  v. 
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Hamhlin  is  unsatisfactory,  for  the  Irish  judges  seem  to  have  been  governed  solely  by 
the  authority  of  Rex  v.  The  Sheriff  of  HerefwiUhire  (1  B.  &  Adol.  G72),  which  was 
decided  on  a  statute  very  different  in  terms  from  the  Irish  Civil  Bill  Act.  [Alderson,  B. 
Is  there  an}'  course  of  practice  in  the  county  court  as  to  the  mode  in  which  an  abandon- 
ment of  part  of  a  claim  is  to  be  taken  advantage  of  ^  Manning,  Serjt.,  amicus  curife. 
The  abandonment  would  appear  on  the  face  of  the  summons.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  in  Easter  Term,  1848,  (April  29),  delivered  by 

Pollock,  C.  B.  In  this  case  a  prohibition  to  the  judge  of  the  county  court  of 
Worcestershire  was  moved  for,  a  rule  [488]  nisi  granted,  and  cause  shewn  in  the  last 
term  before  my  Brothers  Parke,  Alderson,  Piatt,  and  myself.  It  appeared  from  the 
affidavits,  that  on  the  19th  of  September  last,  228  summonses  were  issued  out  of  the 
county  court  at  the  suit  of  the  plaintiff'  Grimbly,  against  the  defendant  Ackroyd,  for 
sums  amounting  in  the  aggregate  to  3031.  19s.,  one  claim  only  amounting  to  the  sum 
of  £5,  and  many  to  less  than  twenty  shillings.  These  demands  arose  out  of  an  order 
alleged  to  have  been  given  by  the  defendant,  a  railway  contractor,  to  the  plaintifl',  a 
grocer,  to  supply  with  goods  the  workmen  employed  by  certain  persons  who  were 
sub-contractors  with  the  defendant.  Tickets  appear  to  have  been  given  by  the  sub- 
contractors, and  signed  by  them,  each  for  a  certain  amount,  and  these  tickets  amounted 
to  3000  ;  but  actions  were  brought,  not  for  each  supply,  but  apparently  each  for  the 
amount  of  all  the  supplies  to  one  workman.  The  defendant's  affidavit  denies  all 
liability  to  these  demands,  on  the  ground  that  he  never  gave  the  order,  or,  if  he  did, 
that  he  was  not  personally  liable,  but  only  as  on  a  guarantee  ;  and  the  order  was  not 
in  writing.  But  for  the  purpose  of  our  present  decision  this  is  wholly  immaterial ; 
the  question  being,  whether,  on  the  assumption  that  he  was  indebted,  the  county 
court  had  jurisdiction. 

This  depends  upon  the  construction  of  the  Small  Debts  Act,  9  &  10  Vict.  c.  95, 
particularly  section  63,  and  not  upon  the  old  rule  of  the  common  law  as  to  the  juris- 
diction of  the  county  court.  It  will  be  proper,  however,  to  consider  what  that  rule 
was,  in  order  to  give  a  construction  to  the  County  Court  Act.  At  common  law  the 
county  court  held  no  plea  of  debt  or  damages  to  the  value  of  forty  shillings  or  above 
(4  Inst.  266),  "Placita  de  catallis  debitis,  &c.  qufe  summam  40s.  attingunt  vel  earn 
excedunt,  sine  brevi  Regis  placitari  non  debent ; "  2  Inst.  302  ;  and  if  an  entire 
contract  or  debt  of  40s.  or  upwards  was  severed  into  sums  below  40s.,  a  prohibition 
was  granted;  Roll.  Abr.  Prohib.  317;  and  without  saying  that  the  debt  arose  on  an 
entire  [489]  contract.  Fitzherbert,  in  his  Natura  Brevium  (page  46),  lays  it  down, 
that  if  a  man  do  owe  unto  another  man  five  marks,  and  he  sue  several  plaints  for  the 
same  in  the  county  court  or  any  other  court  (meaning,  no  doubt,  the  hundred  court 
or  court  baron)  against  the  debtor,  he  shall  have  prohibition  thereof,  and  rehearse  the 
matter,  and  that  it  would  defraud  the  king's  court  of  its  jurisdiction.  This  doctrine 
was  applied  to  contracts  made  at  different  times  between  the  same  persons,  for  several 
sums  each  less  than  40s.,  but  together  amounting  to  more,  in  an  Anonymous  case, 
Vent.  65,  and  in  Qirling  v.  Alders,  Vent.  73,  reported  in  2  Keble,  617,  by  the  name 
of  Girling  v.  Aldas,  which  was  for  the  price  of  different  parcels  of  malt  sold  at  different 
times,  "because  though  they  be  several  contracts,  yet  forasmuch  as  the  plaintiif  might 
have  joined  them  all  in  one  action,  he  ought  so  to  have  done,  and  sued  in  the  court 
above,  and  not  put  the  defendant  to  an  unnecessary  vexation  ;  no  more  than  he  can 
split  an  entire  debt  into  divers,  to  give  the  inferior  court  jurisdiction  in  fraudem 
legis."  The  reason  given  is  a  very  satisfactory  one,  for  it  would  be  extremely  vexatious 
if  a  plaintiff  from  whom  goods  had  been  purchased  in  small  quantities  at  small  prices 
at  different  times,  by  distinct  contracts,  either  payable  immediately,  or  on  credit 
which  had  expired,  instead  of  uniting  all  in  one  action,  which  he  could  do  after  the 
debts  were  all  due,  should  divide  them  into  several  and  sue  for  each  in  a  separate 
action  in  the  county  court,  which  could  give  no  adequate  relief  by  consolidating 
them,  in  the  exercise  of  their  equitable  jurisdiction  (if  they  had  any),  as  a  superior 
court  would,  for  they  could  not  unite  them  so  as  in  the  aggregate  to  exceed  or  be 
equal  to  40s.  The  extent  to  which  that  vexation  might  be  carried  may  be  illustrated 
by  the  present  case,  in  which  it  is  sworn  that  there  were  3000  different  tickets,  and 
consequently  3000  different  items  or  separate  contracts.  It  is  true,  in-[490]-deed, 
that  when  each  contract  was  due  in  cash,  the  creditor  might,  in  the  absence  of  any 
express  or  implied  contract  to  the  contrary,  immediately  sue  for  it ;  but  when  several 
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debts  had  become  due,  he  could  unite  them  in  one  count  on  debt  or  .simple  contract, 
or  indebitatus  assumpsit,  as  one  entire  debt,  and  there  seems  no  good  reason  why  he 
should  not.  In  the  subsequent  case  of  Hex  v.  The  Sheriff  of  Herefordshire  (1  B.  &  Adol. 
672),  the  judgment  of  Lord  Tenterden,  that,  to  bring  a  case  within  the  rule  of  law 
which  forbids  splitting,  the  cause  of  action  must  be  one  and  entire,  is  at  variance 
with  the  law  laid  down  in  the  above-cited  authorities.  The  case  itself  may  be  dis- 
tinguished, because  there  the  debts  were  treated  as  being  entirely  distinct  and  separate 
from  each  other,  the  one  having  no  connection  with  the  other ;  but  in  the  case  of 
a  running  bill  with  a  tradesman,  the  items  are  generally  connected,  the  first  contract 
being  usually  made  with  the  understanding  that  if  not  paid  for  until  after  others  have 
been  made,  it  is  to  form  part  of  the  same  debt,  so  that  several  items  are  to  be  united 
into  one  bill.  But  the  result  of  the  decision  altogether  is  to  render  it  impossible  to 
rely  on  the  authority  of  the  former  cases,  which  otherwise  would  have  disposed  of 
the  present  question,  supposing  it  to  be  decided  by  the  rule  of  the  common  law. 
The  present  case,  however,  does  not  depend  upon  these  authorities,  but  on  the  con- 
struction of  the  recent  act,  9  &  10  Vict.  c.  95. 

By  the  5Sth  section,  the  new  court  has  jurisdiction  in  all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not  more  than  £20,  whether  on  balance  of 
account  or  otherwise.  This  clause  was  probably  introduced  in  consequence  of  the 
provisions  in  some  of  the  courts  of  requests  acts,  that  the  act  should  not  extend  to  any 
debt  for  the  balance  of  an  account  originally  exceeding  a  given  sum  (see  Porter  v.  Fhilpot, 
14  East,  345).  Be  that  as  it  may,  it  cannot  be  doubted  that  the  clause  was  meant  to 
give  jurisdiction  where  the  debt  claime<l  [491]  consisted  of  various  items,  either  together 
originally  not  exceeding  £20  at  the  time  of  the  suit,  or  being  reduced  to  that  amount 
by  payment,  or  an  allowed  set-off  of  other  sums.  We  are  next  to  consider  the  63rd 
section,  and  the  whole  question  turns  upon  the  meaning  of  the  term  "cause  of  action  " 
in  that  section.  It  is  provided,  "  that  it  shall  not  be  lawful  to  divide  any  cause  of 
action  for  the  purpose  of  bringing  two  or  more  suits  in  any  of  the  said  courts,  but 
any  plaintiff  having  cause  of  action  for  more  than  £20,  for  which  a  plaint  might  be 
entered  under  this  act  if  not  for  more  than  £20,  may  abandon  the  excess,  and  there- 
upon the  plaintiff'  shall,  upon  proving  his  case,  recover  to  an  amount  not  exceeding 
£20,  and  the  judgment  of  the  Court  upon  such  plaint  shall  lie  in  full  discharge  of  all 
demands  in  respect  of  such  causes  of  action,  and  entry  of  the  judgment  shall  be  made 
accordingly." 

What,  then,  is  the  construction  of  the  term  "cause  of  action  ?"  This  term  "debt 
or  damage  "  is  not  used  as  it  is  in  the  passage  above  cited  from  4  Inst.  266,  but  the 
more  extensive  term  adopted  is  "  cause  of  action."  This  term  does  not  necessarily 
mean  a  cause  of  action  on  one  single  entire  contract,  for  there  may  be  one  cause  of 
action  on  several  debts  contracted  at  different  times,  and  in  far  the  greater  number 
of  cases,  a  count  in  indebitatus  assumpsit  or  debt  is  founded  on  many  distinct  contracts, 
as  was  pointed  out  in  the  ca.se  of  Ue^kdh  v.  Faurett  (11  M.  &  W.  360),  and  onecount 
may  be  considered  as  one  cause  of  action.  To  provide  that  one  cause  of  action  on 
one  entire  contract  should  not  be  divided,  would  be  uiniecessary  and  surplusage;  and 
though  an  argument  that  a  clause  in  an  act  of  Parliament,  if  understood  in  one  sense 
would  be  operative,  in  another  inoperative,  is  not  by  any  means  a  conclusive  one, 
because  it  must  be  admitted  that  clauses  are  often  introduced  ex  al)undanti  cautela, 
yet  it  is  of  some  weight,  and  the  probability  is,  that  the  legislature,  [492]  in  enacting 
that  a  cause  of  action  should  not  be  divided,  meant  a  cause  of  action  which  but  for 
the  enactment  would  be  divisible ;  and  when  it  is  considered  to  what  abuses  the 
narrower  construction  of  this  term  would  lead  (which  is  strongly  exemplified  in  the 
present  ea.se,  in  which  228  actions  have  been  commenced,  and  3000  might  have  been 
brought),  we  think  we  may  safely  conclude  that  the  term  "  cause  of  action  "  ought  to 
be  interpreted  one  cause  of  action,  and  not  to  be  limited  to  an  action  on  one  separate 
contract.  But,  on  the  other  haml,  if  the  term  is  to  comprise  all  debts  that  might  be 
included  in  one  count,  debts  for  work  and  labour,  goods  sold,  use  and  occupation,  etc., 
though  totally  unconnected  with  each  other,  which  might  be  included  in  one  indebitatus 
count,  would"  be  prevented  from  being  divided  under  this  clause,  and  if  indivisible, 
and  the  creditor  brought  an  action  for  any  part,  he  would  virtually  abandon  all  the 
remainder  by  the  operation  of  the  latter  part  of  the  63rd  section.  In  such  a  case  Mr. 
Justice  Coleridge  held  that  a  similar  clause  in  the  Brighton  Court  of  Bequests  Act 
(3  &  4  Vict.  c.   10,  s.  24)  did  not  apply,  the  demand  there  being  for  three  distnict 
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things — for  a  horse  sold,  for  rent,  and  for  goods  sold,  but  he  made  a  distinction 
between  that  case  and  one  where  a  debtor  has  a  bill  running  from  day  to  day  :  Nmle 
V.  Ellis  (1  Dowl.  &  li.  163).  In  such  a  case,  though  each  item  of  goods  supplied  or 
work  done  constitutes  a  separate  contract,  so  that  after  the  stipulated  price  becomes 
due,  the  tradesman  could  sue  for  one  item,  yet  the  understanding  is,  undoubtedly, 
that  it  shall  be  united  with  other  items  and  form  one  entire  demand  ;  and  doubtless, 
if,  after  several  other  items  were  added  to  the  first,  the  ti'adesman  were  to  bring 
separate  actions  for  each  as  for  a  distinct  debt,  any  superior  court  would  deal  with 
such  a  proceeding  as  vexatious.  It  appears,  then,  that  a  great  inconvenience  would 
follow  if  the  term  "cause  of  action"  were  interpreted  [493]  to  mean  cause  of  action 
on  one  separate  contract,  and  also  if  the  construction  were  to  be  that  it  was  intended 
to  cover  all  contracts  executed,  however  dissimilar  in  character,  that  could  be  included 
in  one  indebitatus  count,  which,  according  to  the  modern  practice,  may  comprise  any 
number  of  separate  unconnected  contracts,  whenever  made,  each  having  ended  in  a  debt 
before  the  commencement  of  the  suit.  As  some  extension  must  be  given  to  the  former 
construction,  some  restriction  must  be  put  on  the  latter  ;  and  we  think  that  we  ought 
to  hold  that  the  63rd  clause  does  apply  (whether  to  all  debts  which  could  be  com- 
prised in  one  description  in  one  count  as  for  "goods  sold"  or  not,  we  need  not  now 
decide),  but  at  all  events  to  the  cases  of  tradesmen's  bills,  in  which  one  item  is 
connected  with  another  in  this  sense,  that  the  dealing  is  not  intended  to  terminate 
with  one  contract,  but  to  be  continuous,  so  that  one  item,  if  not  paid,  shall  be  united 
with  another,  and  form  one  entire  demand.  If  that  demand  exceed  £20,  it  ceases  to 
be  within  the  jurisdiction  of  the  county  court,  and  therefore  we  think  that,  on  the 
facts  disclosed  in  the  athdavit  before  us,  all  the  debts  claimed  fell  within  that  descrip- 
tion, the  total  greatly  exceeding  £20,  and  consequently  they  ought  not  to  have  been 
separated  into  different  suits.  Whether,  if  the  total  had  only  amounted  to  £20,  and 
the  items  then  been  separated  and  sued  for  by  separate  plaints,  the  total  being  within 
the  jurisdiction  of  the  county  court,  which  then  could  have  given  adequate  relief,  the 
suits  could  have  been  prohibited,  is  a  question  which  need  not  now  be  discu.ssed  ;  but 
when  the  total  exceeds  that  amount,  and  justice  cannot  be  done  in  the  county  court, 
we  think  that  that  Court  has  no  jurisdiction,  and  that  a  prohibition  ought  to  go. 
Rule  absolute. 

[494]  CuTBiLL  AND  OTHERS  V.  KINGDOM.  Nov.  10, 1 847. — A  Benefit  Building  Society, 
established  under  the  provisions  of  the  6  i^  7  Will.  4,  c.  32,  is  not  precluded  from 
lending  money  on  mortgage  to  its  own  members. — One  of  the  certified  rules  of 
such  society  provided,  that  no  action  should  be  brought  or  defended  until  the 
approbation  of  the  majority  of  members  present  at  "a  special  meeting"  of  the 
society  should  be  obtained: — Held,  no  objection  that  the  approbation  of  the 
majority  was  obtained  at  "a  special  general  meeting." — Another  rule  provided, 
that  a  committee  should  determine  all  disputes  which  should  arise  respecting  the 
construction  of  the  rules  of  the  society,  or  any  of  the  clauses,  matters,  or  things 
therein  contained,  and  also  of  any  additions,  alterations,  or  amendments  which 
should  or  might  thereafter  arise  between  the  trustees,  officers,  and  other  members 
of  the  said  society  : — Held,  that  the  trustees  might,  notwithstanding,  biing  an 
action  against  a  member  for  the  amount  of  his  subscriptions  and  fines. — Semble, 
that,  under  the  6  &  7  Will.  4,  for  the  regulation  of  benefit  building  societies,  the 
legislature  intended  that  no  one  member  should  acquire  a  larger  interest  than 
£150  in  respect  of  his  share  or  shares  in  such  society. 

[S.  C.  1 7  L.  J.  Ex.  !  77.  Distinguished,  Exparte Payne,  1849,  5  D.  &  L.  679.  Discussed, 
Mvlkeniv.  Lurd,  1879,  4  A.  C.  196.  Kef  erred  to,  Mmrison  v.  Glover,  1849,  4  Ex. 
438.] 

Covenant.  The  declaration  stated,  that  the  plaintiffs,  before  and  at  the  time  of 
the  making  of  the  indenture  hereinafter  mentioned,  were,  and  from  thence  hitherto 
have  been  and  still  are  the  trustees  of  a  benefit  building  society,  to  wit,  "  The  Metro- 
politan Building  Association,"  established  according  to  the  statute  in  such  case  made 
and  provided.  That  the  said  society  at  the  time  of  the  making  of  the  indentuie  here- 
inafter mentioned  was,  and  hitherto  hath  been,  and  still  is  a  society  established  under 
and  by  virtue  and  according  to  a  certain  act  of  Parliament  made  in  the  7th  year  of 
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his  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  for  the  Regulation  of 
Benefit  Building  Societies."  That  at  the  time  of  the  making  of  the  indenture,  all  the 
rules,  ciders,  and  regulations,  under  which  the  society  was  then  and  thereafter  to  be 
governed,  had  been  and  were  duly  and  according  to  the  statute  certified,  enrolled, 
exhibited,  and  filed,  and  the  society  then  was,  and  hitherto  hath  been,  and  still  is  in 
every  respect  entitled  to  the  benefit  of  the  statute.  That  the  defendant,  before  and 
at  the  time  of  the  making  of  the  indenture,  was  a  member  of  the  society,  and  the 
holder  of  eight  shares  and  three  quarteis  of  another  share  of  and  in  the  funds  of  the 
said  society.  That  heretofore,  to  wit,  on  the  10th  January,  a.d.  1844,  by  a  certain 
indenture  then  made  between  the  defendant  of  the  one  part  and  the  plaintiffs  of  the 
other  part,  after  reciting  that,  by  indenture  of  lease  bearing  date  6th  December  then 
last  past,  and  made  between  T.  Thistlethwayte,  T.  S.  Cocks,  and  C.  Hodgson,  trustees 
of  an  act  of  the  [495]  35  Geo.  3,  for  enabling  the  Lord  Bishop  of  London  to  grant  a 
lease,  with  powers  of  renewal,  of  lands  in  the  parish  of  Paddington,  &c.,  for  the  purpose 
of  building  upon,  and  of  certain  acts  since  passed  for  amending  and  enlarging  the  same, 
of  the  first  part ;  Charles  James  Lord  Bishop  of  London  of  the  second  part,  and  the 
defendant  of  the  third  part,  certain  premises  particularly  mentioned  and  described 
were,  for  the  consideration  in  the  said  indenture  mentioned,  demised  by  the  said 
T.  Thistlethwayte,  T.  S.  Cocks,  C.  Hodgson,  and  Charles  James  Lord  Bishop  of  London, 
to  the  defendant,  his  executors,  &c.  ;  also  reciting  that  a  building  society,  called  the 
Metropolitan  Building  Association,  had  been  established  in  the  city  of  London,  and 
that  rules  and  regulations  had  been  made  for  the  government  and  guidance  thereof, 
and  had  been  duly  certified,  allowed,  and  enrolled,  &c.  ;  also  reciting  that  the  defendant 
was  a  shareholder  in  the  society  ;  also  reciting  that  the  monies  to  be  contributed  in 
respect  of  each  share  in  the  funds  of  the  society  amounted  to  £120,  and  that  the  defen- 
dant was  then  entitled  to  receive  out  of  the  funds  of  the  society  eight  shares  and  three 
quarters  of  another  share,  being  equal  to  5501.  7s.  6d.,  and  that  for  securing  the  due 
and  regular  payment  of  the  subscriptions,  fines,  and  other  monies  which  should  become 
payable  by  the  defendant  in  respect  of  his  said  shares,  &c.,  and  which  might  become 
payable  by  him  in  respect  of  any  other  share  or  shares  which  he  might  at  any  time 
thereafter,  before  a  sale  of  the  said  premises  in  the  said  indenture  particularly  mentioned 
and  described,  under  certain  trusts  created  by  the  said  indenture,  acquire  in  the  funds 
of  the  said  society,  it  had  been  agreed  that  the  premises  in  the  said  indenture  particularly 
mentioned  and  described  should  be  assigned  to  the  plaintiffs,  upon  the  trusts  and  in 
manner  in  the  said  indenture  thereinafter  declared  : — the  defendant  did,  for  himself, 
his  heirs,  &c.,  covenant,  promise,  and  agree  to  and  with  the  plaintifts,  their  executors, 
&c.,  that  he  the  defendant,  his  heirs,  &c.,  should  and  would  well  and  truly  [496]  pay 
unto  the  plaintiffs,  their  executors,  &c.,  all  the  subscriptions,  fines,  and  other  monies 
which  should  become  payable  by  the  defendant  in  respect  of  the  shares  then  held  by 
him,  &c.,  as  and  when  the  same  should  become  payable  under  the  rules  and  regulations 
of  the  said  society.  The  declaration  then  alleged,  that,  after  the  making  of  the  said 
indenture,  and  before  any  sale  of  the  premises  thereby  assigned, 'and  before  the  commence- 
ment of  the  suit,  the  defendant  became  and  was  the  holder  of  a  large  number  of  other 
shares  of  and  in  the  funds  of  the  said  society,  to  wit,  twenty  shares  and  one  quarter 
of  another  share.  Averment,  that  there  was  due  and  payable  by  the  defendant,  under 
the  rules  and  regulations  of  the  said  society,  for  subscriptions,  fines,  and  other  monies, 
in  respect  of  the  said  twenty-nine  shares  of"  and  in  the  funds  of  the  said  society  so  held 
by  the  defendant,  a  large  sum,  to  wit,  3201.  14s.  9d.  ;  that  the  shares  of  the  defendant 
do  not  exceed  in  value  £150  for  each  share,  and  that  the  subscriptions  as  aforesaid  do 
not  exceed  in  the  whole  20s.  for  one  month  for  each  share.  Breach,  that  the  defendant 
did  not  nor  would  pay  or  cause  to  be  paid  to  the  plaintifts  the  said  subscriptions,  fines, 
and  other  monies  payable  as  aforesaid,  for  and  in  respect  of  the  said  shares,  i^'c. 

The  defendant  pleaded,  first,  non  est  factum  ;  after  setting  out  on  oyer  the  indenture 
declared  on,  by  which  it  appeared  that  the  premises  demised  to  the  defendant  by  the 
recited  indenture  of  the  6th  December,  1843,  were  mortgaged  by  him  to  the  plaintiffs 
as  such  trustees,  in  consideration  of  5501.  7s.  6d.  paid  by  them  to  him  out  of  the  funds 
of  the  society. 

Third  plea :— That  the  said  society  was  not  nor  is  a  society  established  under  or 
by  virtue  of  or  according  to  the  said  act  of  Parliament  for  the  regulation  of  benefit 
building  societies,  modo  et  forma. 

Thirteenth  plea  :— That  by  the  said  rules  and  regulations  of  the  society,  certified, 
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enrolled,  &c.,  and  which  were  in  [497]  force  at  the  time  of  the  making  of  the  said 
indenture  in  the  declaration  mentioned,  and  from  thence  hitherto  have  been  and  still 
are  in  force,  it  was  ordered  and  declared  that,  in  case  it  should  be  necessary  to  bring 
or  defend  any  action,  suit,  or  piosecution,  criminal  as  well  as  civil,  in  law  or  in  equity, 
touching  or  concei  iiing  the  property  or  assets,  rights,  or  claim  of  the  said  society,  or 
touching  or  concerning  the  breach  or  non-performance  of  any  of  the  articles,  matters 
or  things  contained  in  the  said  rules,  the  same  should  be  brought  or  defended  by  or 
in  the  name  or  names  of  the  trustee  or  trustees  of  the  said  society  for  the  time  being,  on 
behalf  of  the  said  society,  and  he  or  they  should  be  indemnified  from  all  losses  or  damages 
by  him  or  them  sustained  in  consequence  of  being  a  party  or  parties  to  such  proceedings  ; 
but  that  no  such  proceedings  should  be  taken  or  defended  until  the  approbation  of  the 
majority  of  the  members  present  at  a  special  meeting  of  the  society  should  have  been 
obtained.  That  the  claims  or  demands  of  the  plaintiffs  in  the  declaration  mentioned 
were  and  are  rights  or  claims  of  the  said  society,  within  the  meaning  of  the  said  rules ; 
and  that  this  action  was  and  is  brought  and  prosecuted  by  the  plaintiffs,  as  the  trustees 
of  the  society,  on  behalf  of  the  society,  for  the  breach  by  the  defendant  of  divers 
articles  contained  in  the  rules  of  the  said  society,  and  that  the  approbation  of  a 
majority  of  the  members  of  the  said  society  present  at  a  special  meeting  thereof  had 
not  been  obtained  before  or  at  the  time  of  the  commencement  of  this  suit,  nor  has  it 
ever  been  obtained,  as  required  by  the  said  rules.     Verification. 

Fourteenth  plea: — That  by  the  said  rules  of  the  society,  certified,  enrolled,  &c., 
and  which  were  in  force  at  the  time  of  the  making  of  the  indentures  in  the  declaration 
mentioned,  and  thence  hitherto  have  been  and  still  are  in  force,  it  was  ordered  and 
declared  that  there  should  be  elected,  by  the  memliers  of  the  said  society  present  at 
the  first  general  meeting,  and  at  every  meeting  on  the  first  Wednesday  in  [498] 
Septembei-  during  the  continuance  of  the  society,  a  president,  vice-president,  and  other 
officers  ;  that  the  president,  vice-president,  and  other  oflScers  to  be  elected  at  the  same 
time  should  compose  the  committee  for  the  ensuing  year ;  and  in  case  of  the  death, 
resignation,  or  removal  of  any  such  members  of  the  committee  or  officers,  the  vacancy 
should  be  supplied  by  the  election  of  some  other  member  oi' members  of  the  said  society 
or  association  at  the  next  meeting  of  the  association  ;  and  the  member  or  member  so 
added  should  continue  in  office  till  the  next  general  meeting  appointed  for  the  election 
of  officers  and  committee.  That  the  committee  of  the  said  society  for  the  time  being, 
or  the  major  part  of  them,  should  determine  all  disputes  which  might  arise  respecting 
the  constiuction  of  the  rules  of  the  said  society,  or  any  of  the  clauses,  matters,  or 
things  therein  contained,  and  also  of  any  additions,  alterations,  or  amendments  which 
should  or  might  thereafter  arise  between  the  trustees,  officers,  or  other  members  of 
the  said  society,  and  that  the  decision  of  the  committee,  if  satisfactory,  should  be  conclu- 
sive, but  if  not  satisfactory,  reference  should  be  made  to  arbitration,  pursuant  to  the 
27th  section  of  the  statute  made  in  the  10th  year  of  the  reign  of  King  Geoige  the 
Fourth,  for  consolidating  and  amending  the  laws  relating  to  friendly  societies ;  and 
that  at  the  first  meeting  of  that  society  after  the  enrolment  of  the  said  rules,  five 
arbitrators  should  be  elected,  none  of  the  said  arbitrators  being  beneficially  interested, 
directly  or  indirectly,  in  the  funds  of  the  said  society  ;  and  in  each  case  of  dispute,  the 
names  of  the  arbitrators  should  be  written  on  pieces  of  paper  and  placed  in  a  box  or 
glass,  and  the  three  whose  names  were  first  di'awn  by  the  complaining  party,  or  some 
one  appointed  by  him  or  her,  should  be  the  arbitrators  to  decide  the  matter  in  dispute, 
whose  decision  should  be  final.  That  the  claims  and  demands  of  the  plaintiffs  in  the 
declaration  mentioned  were,  before  and  at  the  time  of  the  commencement  of  this  suit, 
and  still  are,  matters  in  dispute  [499]  between  the  plaintiffs,  as  trustees  of  the  society, 
and  the  defendant,  within  the  meaning  of  the  said  rules ;  and  that  the  defendant  has 
always  been  and  still  is  ready  and  willing  to  refer  the  same  to  the  arbitration  and 
determination  of  the  committee  for  the  time  being  of  the  society,  or  the  major  part  of 
them,  or  to  arbitrators  to  be  chosen  in  mannei'  as  directed  by  the  said  rules,  according 
to  the  true  intent  and  meaning  of  the  said  rules,  of  which  the  plaintifl's  have  always 
had  notice.     Verificatiou. 

The  plaintitt's  joined  issue  on  the  first  and  third  pleas,  and  to  the  thirteenth  and 
fourteenth  replied  de  injuria. 

At  the  trial,  before  Coltman,  J.,  at  the  Surrey  Summer  Assizes,  1847,  it  appeared 
that  the  plaintitt's  were  the  trustees  of  a  building  society  called  "  The  Metropolitan 
Building  Association,"  and  that  the  defendant  was  a  member  and  the  holder  of  twenty- 
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nine  shares  in  the  societj'.  The  certified  "  Rules  and  Regulations  "  of  the  society  (a) 
v-ere  [500]  given  in  evidence,  and  it  appeared  that  the  present  action  was  brought 
with  the  approbation  of  the  majority  of  mem-[501]-bers  present  at  a  "special  general 
meeting "  of  the  society.     On  the  part  of  the  defendant,  it  was  submitted  that  the 

(a)  The  rules  of  the  society  were  preceded  by  the  following,  among  other  state- 
ments : — "  This  association  is  established  for  the  purpose  of  enabling  parties  to  purchase 
freehold  or  leasehold  property  in  or  within  twenty-five  miles  of  London  :  it  is  proposed 
to  raise  by  monthly  subscriptions  from  each  member  or  shareholder,  a  fund  out  of 
which  to  assist  subscribers  in  their  endeavours  to  become  possessed  of  such  propert}^ 
us  may  be  best  suited  to  their  own  interest  or  advantage.  Each  shareholder  must 
contribute  to  the  association  10s.  per  month  for  each  share  of  which  he  is  the  possessor, 
until  these  monthly  payments  shall,  with  the  profits,  amount  to  £120  per  share.  The 
operations  of  the  association  will  extend  over  a  space  of  about  ten  years,  and  then 
cease  altogether. 

"When  the  funds  have  become  sufticiently  large  to  make  advances  to  the 
subscribers,  due  notice  will  be  given,  and  that  member  who  will  submit  to  the  largest 
ileduction  of  discount  from  the  amount  of  his  share  of  £120  for  priority  of  advance, 
will  be  the  one  to  whom  the  loan  will  be  immediately  granted — the  property  purchased 
with  the  association's  funds,  to  be  mortgaged  to  the  association  as  security  for  the 
continuation  of  his  monthly  instalments,  until  the  termination  of  the  association. 

"  The  subscriptions  of  those  who  do  not  draw  their  shares  are  invested  on  mortgage 
of  freehold  and  leasehold  property  ;  on  the  termination  of  the  association,  they  will 
be  entitled  not  only  to  compound  interest  on  the  money  they  have  paid,  but  also  to 
participate  in  the  profits  arising  from  premiums,  fines,  &c. 

"  To  mortgagors  this  association  w^ill  be  of  great  advantage.  In  the  event  of  the 
money  being  required  by  the  lender,  the  same  may  be  discharged  by  a  loan  from 
this  association." 

Rule  3.  "  That  in  case  it  shall  be  necessary  to  bring  or  defend  any  action,  suit,  or 
prosecution,  criminal  as  well  as  civil,  in  law  or  in  equity,  touching  or  concerning  the 
property  or  assets,  right  or  claim,  of  this  association,  or  touching  or  concerning  the 
ioreach  or  non-performance  of  any  of  the  articles,  matters,  and  things,  herein  contained, 
the  same  shall  be  brought  or  defended  by,  or  in  the  name  or  names  of  the  trustee  or 
trustees  of  this  association  for  the  time 'being,  on  behalf  of  the  said  association,  and 
he  or  they  shall  be  indemnified  from  all  losses  or  damages  by  him  or  them  sustained 
in  consequence  of  being  a  party  or  parties  to  such  proceedings,  but  no  such  proceedings 
shall  be  taken  or  defended  until  the  approbation  of  a  majority  of  the  members  present 
at  a  special  meeting  of  the  association  shall  have  been  obtained. 

"  That  the  president  of  the  committee  shall  have  power  to  call  a  special  meeting 
of  the  committee  at  any  time,  and  the  committee  shall  have  power  to  call  a  special 
meeting  of  the  members  at  any  time,  by  giving  three  clear  days'  notice  thereof  to  such 
members,  and  specifying  the  cause  of  the  meeting. 

"That  the  president,  on  receiving  a  written  request  signed  by  twelve  of  the 
members,  to  convene  a  special  general  meeting  of  the  association,  shall,  within  three 
days  after  receiving  such  request,  convene  such  meeting  by  letter,"  &c. 

Rule  8.  "  That  so  often  as  the  funds  of  the  association  shall  amount  to  a  share  or 
sum  of  £120,  (or  by  an  anticipation,  that  is  before  the  funds  actually  amount  to  that 
sum,  if  the  committee  shall  so  determine,)  the  share  shall  be  awarded  to  the  highest 
bidder  by  ticket  or  premium  for  the  preference ;  but  no  member  shall  be  allowed  to 
advance  less  than  lUs.,  on  each  bidding,  and  the  purchaser  shall  have  the  privilege  of 
taking  as  many  additional  shares  at  the  same  rate  as  he  may  choose,  on  giving  notice 
of  such  an  intention  to  the  president  at  the  time  of  sale,  and  the  committee  shall  have 
the  power  to  sell  an  additional  quarter,  half,  or  three-quarter  share,  at  the  same 
premium  as  the  last  purchase,  if  required." 

Rule  11.  "That  when  any  member  shall  have  been  awarded  his  or  her  share  or 
shares,  pursuant  to  Article  8,  he  or  she  shall  give  notice  of  the  situation  of  the  premises 
intended  to  be  offered  for  the  security  thereof  to  the  secretary,  and  he  shall  forthwith 
transmit  a  copy  of  the  same  to  the  surveyor,  and  the  surveyor  shall,  within  seven 
days  after  the  receipt  thereof,  examine  the  premises  mentioned  in  such  notice,  and 
make  his  report  in  writing  to  the  committee. 

"That  when  the  committee  shall  be  satisfied  that  the  premises  so  to  be  oflerea  as 
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issues  on  the  first,  thii'd,  thivteenth  and  fourteenth  pleas,  ought  to  be  found  for  him, 
first,  because  the  objects  of  the  society  were  not  confined  to  the  purposes  mentioned 
in  the  act  for  the  regulation  of  benefit  building  societies,  6  &  7  Will  4,  e.  32,(rt)  but 
extended  to  loans  to  members  on  [502]  mortgage  securities;  secondly,  that  the  action 
was  not  brought  with  the  approbation  of  the  majority  of  members  present  at  a  "  special 
meeting,"  as  required  by  the  third  rule;  thirdly,  that  the  proper  mode  of  proceeding 

aforesaid,  are  a  sufficient  security  to  the  association,  they  shall  direct  the  trustees  to 
pay  to  such  member  the  sum  or  sums  of  money  which  he  or  she  shall  be  entitled  to 
receive,  on  such  member  executing  a  deed  in  trust  to  sell,  or  such  other  valid  convey- 
ance, mortgage,  or  assurance  of  such  premises  as  the  solicitors  to  the  association  shall 
require,  and  depositing  the  same  and  all  other  necessary  title-deeds  relating  thei'eto 
with  the  trustees,  as  a  security  to  the  said  association  for  so  much  money  as  shall 
therein  be  expressed  to  be  secured,  and  the  trustees  shall  make  such  payment 
accordingly." 

Rule  28.  "That  the  committee  for  the  time  being,  or  the  major  pai-t  of  them,  shall 
determine  all  disputes  which  may  arise  respecting  the  construction  of  these  I'ules,  or 
any  of  the  clauses,  matters  or  things  herein  contained,  and  also  of  any  additions, 
alterations,  or  amendments,  which  shall  or  may  hereafter  arise  between  the  trustees, 
oflficers,  or  other  membei's  of  this  association,  and  the  decision  of  the  committee,  if 
satisfactory,  shall  be  conclusive ;  but  if  not  satisfactory,  reference  shall  be  maile  to 
arbitration,  pursuant  to  10  Geo.  4,  c.  56,  s.  27  ;  and  at  the  first  meeting  of  this 
association,  after  the  enrolment  of  these  rules,  five  arbitrators  shall  he  elected,  none 
of  the  said  arbitrators  being  beneficially  interested  directly  or  indirectly  in  the  funds 
of  this  association ;  and  in  each  case  of  dispute  the  names  of  the  arbitrators  shall  be 
written  on  pieces  of  paper,  and  placed  in  a  box  or  glass,  and  some  one  appointed  by 
him  or  her  shall  be  the  arbitrators  to  decide  the  matter  in  dispute,  whose  decision 
shall  be  final." 

(a)  Section  1.  "Whereas  certain  societies  commonly  called  building  societies,  have 
been  established  in  diflferent  parts  of  the  kingdom,  principally  amongst  the  industrious 
classes,  for  the  purpose  of  raising  by  small  periodical  subscriptions,  a  fund  to  assist 
the  members  thereof  in  obtaining  a  small  freehold  or  leasehold  property,  and  it  is 
expedient  to  afford  encouragement  and  protection  to  such  societies,  and  the  property 
obtained  therewith  :  Beit  enacted,  &c..  That  it  shall  and  may  be  lawful  for  any  number 
of  pei'sons  in  Great  Britain  and  Ireland  to  form  themselves  into  and  establish  societies, 
for  the  purpose  of  raising,  by  the  monthly  or  other  subscriptions  of  the  several  members 
of  such  societies,  shares  not  exceeding  the  value  of  £150  for  each  share,  and  such 
subscriptions  not  to  exceed  in  the  whole  20s.  per  month  for  each  share,  a  stock  or 
fund  for  the  purpose  of  enabling  each  member  thereof  to  receive  out  of  the  funds  of 
such  society  the  amount  or  value  of  his  or  her  share  or  shares  therein,  to  erect  or 
purchase  one  or  more  dwelling-house  or  dwelling-houses,  or  other  real  or  leasehold 
estate,  to  be  secured  by  way  of  mortgage  to  such  society,  until  the  amount  or  value  of 
his  or  her  shares  shall  have  been  fully  repaid  to  such  society  with  the  interest  thereon, 
and  all  fines  and  other  payments  incurred  in  respect  thereof,  and  to  and  for  the 
several  members  of  such  society  from  time  to  time  to  assemble  together,  and  to  make, 
ordain,  and  constitute  such  proper  and  wholesome  rules  and  regulations  for  the  govern- 
ment and  guidance  of  the  same,  as  to  the  major  part  of  the  members  of  such  society 
so  assembled  together  shall  seem  meet,  so  as  such  rules  shall  not  be  repugnant  to  the 
express  provisions  of  this  act  and  to  the  general  laws  of  the  realm,  and  to  impose  and 
inflict  such  reasonable  tines,  penalties,  and  foifeitures,  upon  the  several  members  of 
any  such  society  who  shall  offend  against  any  such  rules,  as  the  members  may  think 
fit,  to  be  respectively  paid  to  such  uses,  for  the  benefit  of  such  society,  as  such 
society  by  such  rules  shall  direct;  and  also  from  time  to  time  to  alter  and  amend  such 
rules  as  occasion  shall  require,  or  annul  or  repeal  the  same,  and  to  make  new  rules  in 
lieu  thereof,  under  such  restrictions  as  are  in  this  act  contained  ;  provided  that  no 
member  shall  receive  or  be  entitled  to  receive  from  the  funds  of  such  society,  any 
interest  or  dividend  by  way  of  annual  or  other  periodical  profit,  upon  any  shares  in 
such  society,  until  the  amount  or  value  of  his  or  her  share  shall  have  been  realised, 
except  on  the  withdrawal  of  such  member,  according  to  the  rules  of  such  society  then 
in  force." 
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was  by  reference  to  arbitration  under  the  twenty-eighth  rule.     The  [503]  learned 
judge  overruled  the  objections,  and  directed  a  verdict  for  the  plaintiffs. 

.J.  Brown  now  moved  for  a  rule  nisi  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  the  ground  of  misdirection.  The  certified  "  rules  and  regulations  "  shew  that  the 
purposes  of  the  society  are  not  limited  to  those  mentioned  in  the  6  &  7  Will.  4,  c.  .32, 
for  the  regulation  of  benefit  building  societies.  Though  one  of  the  objects  of  the 
association  is  to  enable  members  to  receive  out  of  the  funds  of  the  society  the  amount 
of  his  shares  to  erect  or  purchase  houses  or  land,  yet  another  object  is  to  lend  money 
to  members  on  mortgage,  without  regard  to  the  purpose  to  which  it  may  be  applied. 
Such  an  object  was  never  contemplated  by  the  statute.  The  eighth  rule  provides, 
that,  so  often  as  the  funds  of  the  association  shall  amount  to  a  share  of  £1 20,  the  share 
shall  be  awarded  to  the  highest  bidder,  who  shall  have  the  privilege  of  taking  as  many 
additional  shares  at  the  same  rate  as  he  may  choose.  [Parke,  B.  The  intention  of 
the  legislature  was  not  to  allow  any  one  member  to  acquire  a  larger  interest  than 
£1-50  in  respect  of  his  share  or  shares.  But  that  objection  does  not  seem  to  have 
been  taken  at  the  trial.]  By  the  eleventh  rule,  where  any  member  shall  have  been 
awarded  his  share,  he  is  to  give  notice  to  the  secretary  of  the  situation  of  the  premises 
intended  to  be  offered  for  security,  and  when  the  committee  shall  be  satisfied  that  the 
premises  so  to  be  offered  are  a  sufficient  security  to  the  association,  they  shall  direct 
the  trustees  to  pay  to  such  member  the  sum  of  money  which  he  shall  be  entitled  to 
receive  on  executing  a  mortgage  of  the  premises  These  societies  are  exempt  from 
the  penalties  of  usury,  and  also  from  the  charges  of  stamp-duty  ;  but  the  legislature 
could  never  have  intended  that  these  exemptions  should  apply  to  loans  to  members 
at  usurious  interest.  If  so,  a  person  who  wished  to  borrow  money  on  mortgage  might 
avoid  the  payment  of  stamp-duty  by  becoming  a  member  of  one  of  these  [504]  societies. 
[Parke,  B.  There  is  no  usury  in  benefit  societies  lending  to  their  members  money 
at  more  than  X5  per  cent.  :  Silver  v.  Barnes  (6  Bing.  N.  C.  180  ;  8  Scott,  300).] 

The  defendant  is  entitled  to  a  verdict  on  the  issue  raised  by  the  thirteenth  plea. 
Though  a  meeting  was  held,  and  the  approbation  of  the  majority  of  the  members 
then  present  obtained  before  the  action  was  commenced,  yet  the  meeting  was  not  a 
special  meeting  as  required  by  the  rule,  but  a  "  special  general  meeting."  [Alderson,  B. 
The  meaning  of  a  special  meeting  is,  that  the  meeting  shall  not  be  convened  unless 
the  paities  have  notice  of  the  purpose  of  meeting.  A  meeting  may  be  both  general 
and  special — general  for  the  purpose  of  doing  general  business,  and  special  for  a 
particular  purpose,  then  it  becomes  a  special  general  meeting.  Kolfe,  B.  A  special 
general  meeting  is  both  special  and  general  ] 

The  issued  raised  by  the  fourteenth  plea  ought  also  to  have  been  found  for  the 
defendant.  Crisp  v.  Bmihimj  (8  Bing.  394)  decided,  that,  since  the  9  Geo.  4,  c.  92, 
an  action  will  not  lie  against  the  trustees  of  a  benefit  society,  and  that,  in  the  case  of 
disputes,  the  only  mode  of  proceeding  is  by  arbitration.  This  case  differs  from  that 
of  a  private  agreement  to  refer,  since  these  rules  are  made  under  and  have  the  force 
of  an  act  of  Parliament.  The  6  &  7  Will.  4,  c.  32,  incorporates  the  provisions  of  the 
Friendly  Societies'  Act,  10  Geo.  4,  c.  56,  the  27th  section  of  which  requires  the  rules 
of  everv  such  societv  to  provide  for  reference  of  disputes  to  arbitration.  [Parke,  B. 
This  rule  contains  no  provision  for  enforcing  the  award  in  case  of  non-payment  of  the 
money.] 

Pollock,  G.  B.  There  ought  to  be  no  rule.  If,  at  the  trial,  it  had  been  objected 
that  the  society  was  not  within  the  act,  because  it  enabled  members  to  hold  an 
unlimited  number  of  shares,  each  of  which  might  be  the  maximum  share,  and  conse- 
quently one  member  might  have  in  him-[505]-self  the  whole  interest  in  the  society,— 
if  that  objection  had  been  raised,  the  Court  would  probably  have  taken  time  to  con- 
sider the  construction  of  the  act.  But  the  objection  taken  was,  that  the  society  could 
not  lend  money  on  mortgage  to  its  own  members.  It  is  conceded  that  the  society 
might  lend  monev  to  persons  not  members ;  and  1  have  looked  into  the  act  of  Parlia- 
ment, to  see  whether  it  contains  any  provision  excluding  loans  to  members,  but  I  find 
none.  If,  then,  the  society  may  lend  to  strangers,  I  see  no  reason  why  they  should 
not  lend  to  any  of  their  own  body  ;  on  the  contrary,  it  is  quite  withiu  the  scope  of 
the  society.  With  respect  to  the  second  objection,  the  answer  has  been  already  given 
by  my  Brother  Alderson.  By  a  special  meeting  is  meant  a  meeting  for  those  matters 
of  which  the  parties  have  had  special  notice.  Here  they  had  notice  of  the  purpose  of 
the  meeting,  which  was  held  for  that  and  also  for  other  purposes.     As  to  the  last 
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objection,  the  28th  rule  docs  not  make  it  imperative  to  refer  ;i  matter  of  this  kind  to 
arbitration.  That  rule  applies  only  to  differences  in  respect  of  the  construction  of 
the  rule,  or  any  additions,  alterations,  or  amendments  therein. 

Parke,  B.  I  agree  with  the  Lord  Chief  Baron.  There  is  nothing  in  the  act  of 
Parliament  to  prevent  the  society  from  purchasing  from  its  members  the  fee-simple 
of  an  estate  ;  then  why  may  they  not  take  a  mortgage  of  the  estate  1  With  respect 
to  the  qtiestion  as  to  the  number  of  shares  that  any  one  member  may  hold,  that  point 
does  not  appear  to  have  been  taken  at  the  trial,  and  therefore  does  not  arise  now. 
As  to  the  second  objection,  the  answer  has  been  already  given.  With  respect  to  the 
last,  the  28th  rule  applies  only  to  disputes  respecting  the  construction  of  the  rules ; 
and  an  action  on  a  covenant  is  not  a  matter  in  dispute  to  be  referred  in  pursuance  of 
that  rule. 

Alderson,  B.  I  am  of  the  same  opinion.  The  point  as  [506]  to  the  number  of 
shares  which  one  member  may  hold  was  not  taken  ;  if  it  had  been,  I  should  have 
desired  time  to  consider  whether  the  meaning  of  the  act  is  not  that  each  member  is 
to  have  an  interest  to  the  extent  of  £1.50  and  no  more,  whether  in  one  or  more  shares. 
With  respect  to  the  other  objection,  there  is  no  ground  for  saying  that  this  is  a  matter 
to  be  referred  to  arbitration. 

Rule  refused. 

Eamsbottom  r.  Duckworth  and  Lilburn.  Nov.  19,  1847. — A  chaj^el-rate  was  laid 
on  the  landholders  of  the  chapelry  only,  exclusively  of  the  holders  and  occupiers 
of  mills  and  houses  : — Held,  that  an  occupier  of  land  within  the  chapelry,  who 
did  not  object  to  the  rate  before  the  justices  when  summoned  for  non-payment, 
could  not  question  its  validity  in  an  action  of  replevin,  after  distress  on  his  goods 
under  the  justices'  warrant. — A  chapel-rate,  duly  made,  liut  objected  to  from 
extrinsic  circumstances,  can  only  be  questioned  in  the  ecclesiastical  court. — An 
order  of  justices  for  payment  of  chapel-rate  need  not  state  that  the  proceedings 
were  taken  "  on  oath." 

The  following  case  was  stated  for  the  opinion  of  this  Court.  This  was  an  action 
of  replevin,  brought  in  the  Common  Pleas  at  Lancaster.  The  declaration  stated,  that 
the  defendants  took  the  goods,  \c.  of  the  plaintiff,  and  detained  the  same,  against 
sureties,  &c.  The  defendant  Lilburn  avowed,  and  the  other  defendant,  as  bailiff  of 
Lilburn,  acknowledged  the  taking,  &c.,  because  they  said,  that  the  plaintiff,  before 
the  said  time  when  &c.,  being  an  occupier  of  lands  within  the  parochial  chapelry 
hereinafter  mentioned,  and  also  an  inhabitant  thereof,  and  liable  to  be  rated  to  the 
ehapel-rate  thereinafter  mentioned,  was  duly  rated  to  a  parochial  chapel-rate  in  respect 
of  the  parochial  chapel  of  Edenfield,  within  the  parish  of  Bury,  in  the  county  of  Lan- 
caster, in  a  sum  not  exceeding  £10,  to  wit,  Is.  7d.,  of  all  which  the  plaintiff'  had  due 
notice  ;  atid  that  the  defendant  Duckworth,  being  chapel-warden  of  the  chapelry,  and 
authorised  to  demand  and  receive  the  said  rate,  duly  demanded  from  the  plaintiff 
the  said  sura,  which  the  plaintiff  neglected  and  refused  to  pay  ;  and  thereupon,  neither 
the  validity  of  the  rates,  nor  the  plaintiff's  liability  to  pay  the  said  sum  at  which  he 
was  rated  having  been  questioned,  and  no  notice  [507]  of  any  intention  to  question  the 
same  having  been  given  to  the  defendant  Duckworth,  he  the  defendant  Duckworth, 
as  such  chapel-warden,  and  so  authorised  to  demand  and  receive  the  said  rate,  gave 
information  and  made  complaint  of  the  premises  in  due  form  of  law,  in  writing  and  on 
oath,  to  one  of  her  Majesty's  justices  of  the  peace  for  the  said  count)',  to  wit,  the 
Eev.  W.  Gray,  clerk,  and  not  being  patron  of  the  chapel,  nor  in  any  way  interested 
therein  ;  upon  which  information  and  complaint  the  said  justice  made  and  issued 
his  warrant  in  writing,  under  his  hand  and  seal,  directed  to  certain  persons,  and 
commanding  them  forthwith  to  summon  the  plaintiff"  to  appear  before  two  of  her 
Majesty's  justices  of  the  peace  for  the  said  county,  to  wit,  the  Rev.  W.  Gray,  clerk, 
and  W.  Turner,  Esq.,  on  the  28th  day  of  March,  a.d.  1845,  to  answer  to  the  said 
information  and  complaint,  and  to  be  further  dealt  with  according  to  law.  That  the 
plaintiff  had  due  notice  of  the  premises,  and  was  duly  summoned  under  and  according 
to  the  said  wari'ant  to  appear  and  answer  as  aforesaid,  and  duly  appeared  before  the 
justices  according  to  the  exigency  of  the  said  warrant,  and  shewed  no  cause  for  the 
non-payment  of  the  said  sum,  and  the  said  justices  duly  considered  the  premises,  and 
examined  upon  oath  into  the  merits  of  the  said  information  and  complaint,  and  duly 
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found  and  adjudged  that  the  said  sum  was  justly  due  from  the  plaintiff  to  the  defen- 
dant Duckworth,  as  such  chapel-warden  ;  and  thereupon  the  said  justices  then  made 
and  issued  an  order  in  writing  under  their  hands  and  seals,  and  thereby  ordered  and 
directed  that  the  plaintiff  should  pay  the  defendant  Duckworth,  as  such  chapel- 
warden  as  aforesaid,  the  said  sum  of  Is.  7d.,  and  also  13s.  6d.,  the  reasonable  costs  and 
charges  of  the  defendant  Duckworth,  which  sums  amounted  together  to  15s.  Id.,  of 
all  which  premises  the  plaintiff  had  due  notice,  and  was  required  to  pay  according  to 
such  order,  but  neglected  and  refused  to  do  so :  that  neither  the  validity  of  the  rate, 
nor  the  liability  of  the  plaintiff  to  pay  the  said  sum  at  which  he  was  rated,  [508]  had 
been  in  any  manner  questioned  ;  that  due  proof  upon  oath  was  afterwards  given 
before  the  said  justices  of  such  neglect  and  refusal:  that  thereupon  the  justices  duly 
made  and  issued  their  warrant  in  writing  under  their  hands  and  seals,  and  thereby 
commanded  the  persons  to  whom  it  was  addressed  forthwith  to  levy  the  said  sum  of 
15s.  Id.  by  distress  and  sale  of  the  goods,  &c.  of  the  plaintiff,  and  out  of  the  money 
arising  from  such  sale  to  pay  unto  the  defendant  Duckworth  the  said  sum  of  15s.  Id. 
That  the  said  warrant  was  delivered  to  the  defendant  Lilburn,  a  person  authorised  to 
execute  the  same  ;  that  afterwards  the  said  defendant,  under  and  in  execution  of  the 
same,  and  the  other  defendant  in  his  aid  and  assistance,  and  as  his  bailiff,  took  the 
said  goods,  and  detained  &c.,  and  which  are  the  same  taking  and  detaining  in  the 
declaration  mentioned,  &c.  To  this  the  defendant  pleaded  in  bar,  de  injuria,  on  which 
issue  was  joined. 

At  the  trial  before  Coleridge,  J  ,  at  the  last  assizes  at  Liverpool,  it  appeared  that 
E  ienfield  was  situate  within  the  parish  of  Bury,  in  Lancashire,  and  was  a  parochial 
chapelry,  having  imraemorially  a  chapel  and  chapel  yard,  chapel  bell,  and  baptismal 
font,  with  rights  of  burial  and  of  administering  the  sacrament  by  the  incumbent  of 
the  chapelry ;  also  a  chapel-warden  and  a  sidesman,  and  chapel-rates  distinct  from  the 
church-rates  of  the  parish  ;  that  it  also  formerly  contributed  to  the  church-rates  of  the 
jmrish  in  the  proportion  of  one-fourth  of  the  church-rate,  which  sum  was  raised  by  the 
separate  ehapel-rates  laid  in  the  vestry  of  the  chapelry,  but  for  many  years  the  chapelry 
has  not  contributed  to  the  church-rates  of  the  parish.  That  the  chapel-rates  were  for 
many  years  laid  in  the  same  way  as  the  rate  hereinafter  mentioned,  and  were  collected 
by  the  chapel-wardens  of  the  chapelry,  and  were  usually  laid  annually,  and  for  the 
same  amount  as  the  rate  in  question.  That  the  incumbent  of  the  chapelry  was  a 
perpetual  curate,  and  that  the  curacy  had  been  augmented  by  the  governors  [509]  of 
Queen  Anne's  bounty.  That  on  the  12th  September,  1844,  after  due  notice,  the 
following  alleged  rate  was  laid,  in  the  usual  form  and  without  any  opposition,  in  the 
vestry  of  the  chapeliy  : — 

"  We,  the  minister,  chapel-wardens,  and  other  landholders,  within  the  chapelry  of 
Eden  field,  in  the  parish  of  Bury,  in  the  county  of  Lancaster  and  diocese  of  Chester, 
whose  names  are  hereunto  subscribed,  do  hereby,  this  1 2th  day  of  September,  in  the 
year  1844,  at  our  meeting  in  the  vestry  of  Edenfield  chapel,  for  that  purpose 
assembled  pursuant  to  public  notice,  rate  and  tax  all  and  every  the  landholders  within 
the  chapelry  aforesaid  hereinafter  mentioned,  for  and  towards  the  necessary  repairs 
and  expenses  of  the  said  chapel  for  the  current  year ;  the  several  sums  hereinafter 
specified  being  at  the  rate  of  4id.  in  the  pound  upon  the  valuation,  according  to  which 
the  sittings  within  the  said  chapel  were  originally  allotted  and  appropriated. 

"(Signed)        Lawrence  Duckworth,        " Thomas  Clarke, 
"  John  Haworth,  "  Matthew  Wilson, 

"James  Mercer,  Chairman." 

Then  followed  a  great  number  of  names  under  the  following  heading : — 


Occupier. 

Place  of  Abode. 

Description  of 

Property. 

Valaation. 

Rate. 

Is.  7d. 

Amongst  them 
was 

Hacit. 

Land. 

41.  5s.   5d. 

J.  Ramsbottora. 
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The  Reverend  Matthew  Wilson,  whose  name  is  mentioned  in  the  rate  as 
chairman,  who  with  Duckworth  and  others  signed  the  above  rate,  was  the  incumbent 
of  the  chapelry,  and  was  the  chairman  at  that  vestry  meeting.  Lawrence  Duckworth, 
therein  also  mentioned,  was  the  [510]  chapel-warden.  The  others  whose  names  are 
mentioned  as  having  subscribed  the  rate  were  inhabitants  and  holders  and  occupiers 
of  land  in  the  chapehy  ;  and  the  persons  whose  names  followed  the  heading  above 
mentioned  were  also  inhabitants  and  holders  and  occupiers  of  land  witliin  the 
chapelry,  and  amongst  these  the  said  J.  Ramsbottom,  the  above-mentioned  plaintiff, 
and  the  above  sum  of  Is.  7d.  is  the  sum  at  which  he  is  rated. 

The  rate  (so  called)  in  question  was  made  upon  an  old  valuation  upon  the  occupiers 
of  land  popularly  so  called.  Thus,  it  was  laid  on  land  including  a  farm-house,  if  any, 
or  on  a  house  and  garden  ;  but  it  does  not  include  any  mills,  dwelling-houses,  or  other 
buildings  when  without  land.  Thus,  the  occupier  of  a  mill  and  farm  was  rated  for  the 
latter  only  in  it.  There  are  now  a  great  number  of  mills,  dwelling-houses,  and  other 
buildings  in  the  chapelry.  The  occupiers  so  rated  are  allowed  to  have  seats  as  of 
right  in  the  chapel.  At  one  time,  subsequent  to  1777,  and  for  several  years,  the 
occupiers  of  old  mills  were  rated  in  respect  thereof,  and  they  having  complained  that 
the  new  mills  were  not  included  in  the  rate,  or  rated,  a  rate,  about  ten  years  before 
action  brought,  was  made,  charging  all  the  property  in  the  chapelry  ;  but  this  was 
done  for  one  year  only,  and  afterwards  the  old  valuation  was  recurred  to,  and  the  rates 
laid  exclusively  upon  the  occupiers  oi  land  therein,  excepting  all  mills,  as  well  the  old 
mills  formerly  rated  as  the  new,  and  all  other  buildings  without  land. 

The  rate  was  paid  by  all  the  pai'ties  rated  except  the  plaintiff.  The  defendant 
Duckworth,  lieing  chapel-waiden,  afterwards  demanded  the  above  sum  from  the 
plaintiff,  who  refused  to  pay  it,  and,  in  consequence,  Duckworth,  on  the  27th  of 
March,  1845,  laid  an  information  and  complaint  on  oath  before  the  Rev.  \Vm.  Gray,  a 
magistrate  of  the  county  of  Lancaster.  On  that  Mr.  Gray  granted  his  wari'ant 
under  his  hand  and  seal,  to  summon  the  plaintiff  [511]  to  appear  on  Friday,  the  28th 
of  March,  184.5,  to  answer  that  information.  In  pursuance  of  that  warrant,  the 
plaintiff,  having  been  duly  summoned,  appeared  on  the  day  appointed  before  the 
Kev.  William  Gray  and  William  Turner,  Esq.,  another  magistrate  of  the  county,  on 
which  occasion  he  did  not  in  any  way  object  to  the  validity  of  the  rate  in  question, 
but  only  to  the  validity  of  all  church-rates  upon  Dissenters ;  and  thereupon  the 
magisti'ates,  having  examined  on  oath  into  the  merits  of  the  said  complaint,  made  an 
order  under  their  hands  and  seals,  directing  the  payment  of  the  same  sura  of  Is.  7d. 
over  and  above  reasonable  costs  and  charges,  which  they  have  ascertained  at  13s.  6d., 
which  order  is  as  follows  : — 

"Lancashire,  to  wit.  Whereas  information  and  complaint  have  been  made  unto 
the  Rev.  William  Gray,  clerk,  one  of  her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county  of  Lancaster,  by  Lawrence  Duckworth,  the  chapel-warden  of  the  chapel 
and  chapelry  of  Edenfield,  in  the  said  county,  that  John  Ramsbottom,  of  the  chapelry 
of  Edenfield  aforesaid,  hath  refused  and  neglected,  and  still  doth  refuse  and  neglect, 
to  pay  him  the  said  Lawrence  Duckworth  (such  chapel-wai'den  as  aforesaid),  or  any 
person  authorised  to  receive  the  same,  the  sum  to  which  the  said  John  Ramsbottom 
is  duly  rated  and  assessed  in  the  churchwarden's  rate  for  chapel  rates,  and  made  the 
12th  day  of  September  last  (and  which  sum  does  not  exceed  the  sum  of  ten  pounds, 
being  the  sum  of  Is.  7d.)  the  validity  of  which  rate  hath  not  been  questioned  in  any 
ecclesiastical  court,  and  which  sum  is  now  justly  due  from  the  .said  John  Ramsbottom 
to  him  the  said  Lawrence  Duckworth,  as  such  chapel-warden  as  aforesaid.  And 
whereas,  by  warrant  under  the  hand  and  seal  of  the  said  William  Gray,  so  being  such 
justice  as  aforesaid,  the  said  John  Ramsbottom  hath  been  duly  summoned  and  con- 
vened before  us,  the  Rev.  William  Gray,  clerk,  and  William  Turner,  Esq.,  two  of  her 
[512]  Majesty's  justices  of  the  peace  in  and  for  the  said  county  where  the  said  chapel 
is  situate  in  respect  of  which  such  rate  hath  been  made,  and  being  neither  of  us  patron 
of  the  said  chapel,  nor  any  way  interested  in  any  of  the  rights,  dues,  or  other  payments 
belonging  to  the  said  chapel.  And  whereas  the  said  John  Ramsbottom,  being  .so 
summoned  and  convened  before  us,  at  the  Sessions  Room  in  Haslingden,  in  the  said 
county,  on  this  present  Friday,  the  28th  day  of  March,  1845,  now  appears  accordingly, 
we,  the  said  justices,  therefore,  having  considered  the  premises,  and  having  also  duly 
examined  into  the  merits  and  truth  of  the  said  complaint,  do  find  that  there  is  justly 
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due  the  aforesaid  sum  of  Is.  7d.  from  the  said  John  Ramsbottom  to  the  said  Lawrence 
Duckworth  as  such  chapel-warden  as  aforesaid,  and  do  order  and  direct  the  said  John 
Ramsbottom  to  pay  or  cause  to  be  paid  the  same  unto  the  said  Lawrence  Duckworth, 
together  with  the  further  sum  of  13s.  6d.  for  such  costs  and  chaiges  concerning  the 
premises  as  upon  the  merits  of  the  case  do  appear  to  us  to  be  just  and  reasonable. 
Given  under  our  hands  and  seals  at  Hasliugden  aforesaid,  the  28th  of  March,  1845. 

"William  Gray  (l.s.). 

"William  Turner  (l.s.)." 

This  order  having  been  served  on  the  plaintiff,  and  he  having  refused  to  pay 
according  to  it,  and  this  being  proved  befoi'e  the  same  magistrates,  they,  on  the  1 8th 
of  April,  1845,  made  a  warrant  under  their  hands  and  seals  to  levy  the  money  so 
ordered  to  be  paid,  together  with  the  amount  of  the  costs  and  charges,  by  distress 
and  sale  of  the  goods  of  the  plaintil)'.  Under  that  warrant  the  goods  of  the  plaintiff 
were  taken  and  detained,  as  alleged  in  the  declaration.  The  validity  of  the  rate  had 
never  been  questioned  in  the  ecclesiastical  court. 

At  the  trial,  it  was  objected  that  the  rate  was  void,  being  [513]  laid  on  the  land- 
holders of  the  chapelry  only,  exclusively  of  the  holders  and  occupiers  of  mills  and 
houses  ;  also,  that  the  order  did  not  state  that  the  magistrates  had  examined  upon 
oath.  Upon  these  objections  a  verdict  was  taken  by  his  Lordship  for  the  defendants, 
but  leave  was  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for  him,  damages 
31.  3s. 

The  questions  for  the  opinion  of  the  Court  are,  whether,  upon  the  objections  before 
stated,  the  verdict  shall  be  for  the  plaintiff  or  for  the  defendants  ;  and  if  the  Court 
should  be  of  opinion  that  the  verdict  should  be  for  the  plaintiff,  then  the  verdict  as 
entered  is  to  be  set  aside,  and  a  verdict  entered  for  the  plaintiff,  with  31.  3s.  damages. 

Martin,  for  the  plaintiff'.  Fiist,  the  rate  is  void,  being  laid  on  the  landholders  of 
the  chapelry  only,  and  excluding  the  holders  and  occupiers  of  mills  and  houses.  All 
the  authorities  concur  in  stating  that  a  church-rate  must  be  made  in  respect  of  the 
whole  parish  or  district.  In  Burn's  Ecclesiastical  Law,  tit.  Church-rate  (vol.  1,  p.  381, 
yth  ed.),  and  also  in  Burn's  Justice,  tit.  Church  or  Chapel  (vol.  1,  p.  644,  29th  ed.),  it 
is  said,  "  If  a  parish  plead  a  custom  for  it  to  be  laid  only  for  lands  and  not  for  houses, 
or  to  be  laid  only  for  arable  lands,  and  to  be  excused  for  their  pastures,  or  to  be  laid 
only  for  their  sh'eepwalks  and  not  for  the  rest,  the  custom  cannot  be  good  ;  for  by  the 
law  all  lands  and  houses  are  to  be  equally  rated ;  and  their  paying  for  some  part  can 
be  no  good  cause  for  the  discharge  of  the  rest."  For  that  position  the  case  of  Andrews 
V.  Hutton,  reported  in  Hetley  (page  130),  is  cited,  and  also  an  Anoni/mmts  case  in 
Latch  (page  303).  The  former  report  is  thus  :— "  Hutton,  farmer  of  a  manor,  Andrews, 
and  other  churchwardens,  libels  against  him  for  a  tax  for  the  reparation  of  the  church. 
Henden  moved  for  a  prohibition,  because  that  first  libel  was  [514]  upon  a  custom  that 
the  lands  should  be  charged  for  reparations,  which  custom  ought  to  be  tried  at  the 
common  law.  And,  secondly,  he  said  that  the  custom  of  that  place  is,  that  houses 
and  arable  lands  should  be  taxed  only  for  the  reparations  of  the  church,  and  meadow 
and  pasture  should  be  charged  with  other  taxes.  But  the  whole  court  on  the  contrary  ; 
first,  that  although  a  libel  "is  by  a  custom,  yet  the  other  lands  shall  be  dischargeable 
by  the  common  law.  But  the  usage  is  to  allege  a  custom,  and  also  that  houses  arc 
chargeable  to  the  reparations  of  the  church  as  well  as  land  ;  and,  thnxlly,  that  a 
custom  to  discharge  some  lands  is  not  good  ;  wherefore  a  prohibition  was  granted. 
This  rate  not  having  been  duly  made,  its  validity  may  be  disputed  in  the  present 
form  of  action.  In  Roger's  Ecclesiastical  Law,  tit.  "Church-rate"  (page  996),  it  is 
said,  "  If  a  ratepayer  wishes  to  dispute  the  validity  of  a  rate,  or  the  amount  of  his 
assessment,  he  should,  in  the  first  instance,  as  a  matter  of  precaution,  attena  at  the 
vestry  and  state  his  objections,  if  he  has  an  opportunity  of  so  doing  :  if  he  has  not,  or 
if  he  has  and  his  objections  are  not  removed,  he  may  either  enter  a  caveat  agamst  the 
confirmation  of  the  rate,  which  seems  to  be  the  mode  when  the  rate  is  generaly  unequal 
(3  Phill.  648) ;  or  he  may  refuse  to  pay  his  assessment,  and  then,  if  proceeded  agamst 
in  the  ecclesiastical  court  in  order  to  enforce  payment  in  a  suit  for  subtraction  ot 
rate,  he  may,  as  a  matter  of  defence,  shew  that  the  rate  was  illegally  made,  or  that 
he  has  been  overrated"  (4  Hag.  87  ;  3  Phill.  645).  In  the  case  of  II  kik  v.  Beard 
(2  Curteis,  496),  which  was  a  suit  for  subtraction  of  church-rate.  Dr.  Lushington,  in 
delivering    judgment,    says:    "Now,    looking  at   the  authorities   on    this   question, 
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it  appears  in  a  previous  case  to  have  been  determined  that  the  ecclesiastical  court 
has  not  jurisdiction  in  any  original  proceeding  by  a  ratepayer  to  set  aside  a  rate 
[515]  on  the  ground  of  inequality  in  the  assessment ;  for  the  remedy  of  the  party 
unequally  assessed  is  to  enter  a  caveat  against  the  confirmation,  or  to  refuse  payment 
of  the  rate."  This  is  the  doctrine  laid  down  in  the  case  of  ll'atney  v.  f.amherf  {i  Hagg. 
E.  E.  84),  by  Sir  John  NichoU,  and  the  necessary  inference  from  this  doctrine  is,  that 
it  is  out  of  the  power  of  any  parishioner  to  bring  a  rate  under  the  consideration  of 
this  Court  on  the  ground  of  erroneous  confirmation,  and,  consequenily,  the  party  has 
no  remedy  except  by  resistance  to  the  rate,  because  in  an  objection  to  the  confirmation 
of  a  rate  I  cannot  administer  any  remedy,  since  it  has  been  decided  by  the  same 
authority  that  a  rate  may  be  sued  for  and  enforced,  notwithstanding  no  confiimation 
has  taken  place  {Kniijht  v.  Littlejohns,  3  Add.  5.3).  [Alderson,  B.  Under  the  53  Geo.  3, 
c.  127,  s.  7,  the  justices  have  no  power  to  interfere,  except  where  there  is  no  dispute 
as  to  the  validity  of  the  rate.  Here  the  plaintiff  has  omitted  to  dispute  the  rate 
at  the  proper  time,  and  he  cannot  now  dispute  it  in  this  action.]  That  statute  only 
gives  a  more  easy  mode  of  collecting  church-rate,  where  the  validity  of  the  rate  is  not 
disputed.  After  reciting,  that  "it  is  expedient  that  church-rates  or  chapel-rates  of 
limited  amount  unduly  refused  or  withheld,  should,  in  certain  cases,  be  more  easilj' 
and  speedily  recovered,"  it  enacts  that  "if  any  one  duly  rated  to  a  church-rate  or 
chapel-rate,  the  validity  whereof  has  not  been  questioned  in  any  ecclesiastical  court, 
shall  refuse  or  neglect  to  pay  the  sum  at  which  he  is  rated,"  the  justices  may  direct 
the  payment,  if  under  £10:  provided  "that  nothing  therein  contained  shall  extend 
to  alter  or  interfere  with  the  jurisdiction  of  the  ecclesiastical  court  to  hear  and 
determine  causes  touching  the  validity  of  any  church-rate  or  chapel-rate,  or  from 
proceeding  to  enforce  the  payment  of  such  rate,  if  the  same  shall  exceed  the  sum  of 
£\0  from  the  party  proceeded  against."  [Alderson,  B.  It  is  clear  that  a  rate  may- 
be disputed  in  the  ecclesiasti-[516]  cal  court  for  inequality.  Dr.  Lushington,  in  his 
judgment  in  Uliiie  v.  Beard,  means  simply  this  :  that  there  cannot  be  a  suit  in  the 
ecclesiastical  court  to  set  aside  an  unequal  rate  ;  but  if,  in  a  suit  in  that  court,  a  rate 
be  proved  to  be  unequal,  the  party  may  free  himself  from  liability  to  pay  it.  In  the 
case  of  11' kite  v.  Beard,  the  defendant  would  not  have  been  admitted  to  plead  an  article 
which,  if  proved,  would  be  of  no  value.  A  party  cannot  appeal  against  a  rate  because 
it  is  unequal,  but  he  may  refuse  to  pay  it.]  The  term  "duly  rated,"  means  legally 
and  properly  rated.  There  is  no  authority  to  shew  that  a  party  who  omits  to  give 
notice  to  the  justices  that  he  disputes  the  rate,  is  estopped  from  afterwards  questioning 
it  on  the  ground  of  inequality.  In  Burn's  Justice,  tit.  "  Church  or  Chapel "  (page 
653),  it  is  said,  "Unless  the  rate  be  wholly  a  nullity,  and  void,  its  legality  cannot 
be  disputed  in  an  action  for  levying  it  under  a  distress  authorised  by  a  magistrate's 
warrant."     There  is  no  valid  distinction  between  a  void  rate  and  an  illegal  rate. 

Secondly,  the  53  Geo.  3,  c.  127,  s.  7,  requires  the  justices  to  examine  "upon  oath" 
into  the  merits  of  the  complaint ;  but  the  order  does  not  state  that  the  complaint  was 
made  on  oath,  or  that  the  plaintiff's  refusal  to  pay  the  rate  was  proved  on  oath. 
[Alderson,  B      That  point  was  determined  in  Onneiod  v.  Clmlwick  (16  M.  &  W.  367).] 

Cowling,  contra.  The  validity  of  the  rate  cannot  be  questioned  in  this  Court. 
The  statute  of  "circumspecte  agatis,"  (13  Edw.  1,  stat.  4),  prohibits  a  common-law  court 
from  interfering  with  matteis  purely  spiritual.  The  language  of  that  act  has  been 
construed  to  apply  to  repairs  of  the  church  ;  2  Inst.  489.  In  Gibson's  Codex,  p.  195, 
it  is  said,  the  cognizance  of  rates  made  for  the  reparation  of  churches  and  church-yards 
belongs  to  the  spiritual  court.  This  is  in  consequence  of  the  foregoing  statute, 
13  Edw.  1,  [517]  concerning  repairs  as  of  spiritual  cognizance,  inasmuch  as  the  right 
of  judging  of  rates,  and  the  enforcing  of  them,  is  of  absolute  necessity  to  render  the 
statute  effectual ;  and  therefore  by  that  tenor  of  the  writ  the  whole  concern  is  declared 
to  belong  to  the  spiritual  court."  Also,  in  Rogers's  Ecclesiastical  Law,  tit.  Church- 
rate  (page  995),  it  is  laid  down,  that  the  ecclesiastical  courts  have  the  exclusive  power 
of  deciding  on  the  validity  of  the  rate,  or  the  liability  of  the  person  to  pay  it. 

With  respect  to  the  objection,  that  it  is  not  shewn  that  the  proceedings  were 
taken  on  oath,  the  Court  will  infer  that  the  justices  who  had  jurisdiction  have  acted 
in  conformity  with  it;  Groenvelt  v.  Bunnell  (Holt,  536;  1  Ld.  Raym.  213).  An 
order  differs  from  a  conviction  in  this  respect,  that  in  the  former  no  statement  need 
be  made  that  the  proceedings  were  on  oath.  Ormerod  v.  Chadwick  is  an  express 
authority  to   that  effect.      It  will  not  be    assumed  that   the  justices  acted  without 
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jurisdiction,  because  they  have  omitted  to  state  that  the  proceedings  were  taken 
on  oath. 

Martin  replied. 

Pollock,  C.  B.  With  respect  to  the  objection  that  the  rate  is  void,  being  laid  on 
the  landholders  of  the  chapelry  only,  and  exclusively  of  the  holders  and  occupiers  of 
mills  and  houses,  I  think  it  sufficiently  appears  that  the  rate  was  duly  made ;  that  is, 
made  by  competent  authority,  and  if  not  objected  to,  capable  of  being  enforced. 
As  the  plaintifl"  made  no  objection  to  the  rate  when  summoned  befoie  the  justices, 
he  cannot  now  question  it  in  this  action.  It  might  as  well  be  said,  that,  after 
judgment  recovered,  an  inquirj'  could  be  made  as  to  the  foundation  of  the  juilgment. 

With  respect  to  the  other  objection,  we  will  take  time  to  [518]  look  into  the  case 
of  Onnerod  v.  Chadwick,  and  see  whether  we  are  bound  by  that  decision. 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  a  rate  duly  made, 
within  the  meaning  of  the  -53  Geo.  3,  c.  1 27,  s  7,  is  a  rate  valid  on  the  face  of  it,  and 
which  has  not  been  disputed  before  the  justices,  or  in  the  ecclesiastical  conrt.  The 
words  of  that  act  are  satisfied  if  the  rate,  on  the  face  of  it,  and  without  extraneous 
circumstances,  would  be  a  valid  rate.  In  order  to  invalidate  the  rate  by  extraneous 
circumstances,  the  party  must  go  to  the  ecclesiastical  court ;  those  circumstances 
cannot  be  investigated  here.  I  do  not  mean  to  say  that  a  rate  made  upon  half  the 
property,  or  excluding  mills,  would  be  a  rate  duly  made,  but  only  that  in  this  form  of 
action  the  party  has  no  right  to  go  into  an  objection  which  requires  proof  of  extraneous 
circumstances. 

KOLFE,  B.  I  will  only  add  one  observation,  with  regard  to  the  words  "duly 
made."  A  rate  is  duly  made  if  made  in  such  a  manner  that  the  magistrates  are  bound 
to  act.  It  would  be  a  great  absurdity  if  the  magistrates  could  be  compelled  by 
mandamus  to  enforce  the  rate,  and  yet  parol  evidence  could  be  given  to  dispute  the 
rate  if  they  did  act. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  on  a  subsequent  day,  said,  that  the  Court  had  looked  into  the 
case  of  Onnerod  v.  Chadwick,  and  were  of  opinion  that  the  present  case  fell  within  the 
principle  of  that  decision,  consequently  the  verdict  for  the  defeudauts  must  stand. 


[519]  Caine  v.  Horsfall  and  Another.  Nov.  24,  1847. — The  following  letter 
was  addressed  to  an  African  captain  and  supercargo  by  his  employers  : — "  Your 
commissions  are  £6  per  cent,  on  the  net  proceeds  of  your  homeward  cargo,  after 
deducting  the  usual  charges  as  arranged  by  the  African  Association,  viz.  £i  per 
ton  from  the  gross  sales  of  the  oil  when  take!i  from  the  quay,  and  41.  l-5s.  when 
warehoused  :  " — Held,  that  the  commission  was  payable  only  on  the  sums  actually 
realised,  after  deducting  bad  debts  as  well  as  other  charges. 

[S.  C.  17  L.  J.  Ex.  2.5.] 

Debt  for  work  and  labour,  as  the  factor  and  agent  of  the  defendants,  and  for 
commission  due  and  payable  in  respect  thereof. 

Pleas  :  nunquam  indebitatus,  payment,  and  set-off. 

At  the  trial  before  Kolfe,  B,  at  the  Liverpool  Spring  Assizes,  1847,  it  appeared 
that  the  plaintiff  had  been  for  many  years  in  the  employ  of  the  defendants,  as  captain 
and  supercargo  in  the  African  trade,  and  the  matter  in  dispute  was  whether,  under 
the  following  document,  the  plaintiff  was  entitled  to  a  commission  of  =£6  per  cent,  on 
the  proceeds  of  the  actual  sale  of  a  homeward  cargo  of  palm-oil,  without  any 
deduction  in  respect  of  bad  debts  arising  from  the  failure  of  parties  to  whom  portions 
of  the  oil  had  been  sold. 

"  Captain  Charles  Caine,  "  Liverpool,  February  3,  1845. 

"  Your  commissions  are  £6  per  cent,  on  the  net  proceeds  of  your  homeward  cargo, 
after  deducting  the  usual  charges  as  arranged  by  the  Africau  Association  viz^  £4  per 
ton  from  the  gross  sales  of  the  oil  when  taken  from  the  quay,  and  41.  los.  when 
warehoused.     No  commissions  allowed  on  watered  oil. — ^^  e  are,  &c.,  ^^ 

"  Charles  Horsfall  &  son. 
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There  was  evidence  th.it,  in  ordinary  mercantile  language,  "  net  proceeds  "  meant 
proceeds  exclusive  of  bad  debts. 

The  learned  judge  was  of  opinion  that  the  defendants  were  entitled  to  deduct 
losses  sustained  by  reason  of  bad  debts,  on  certain  sales  of  portions  of  the  cargo, 
before  the  plaintiff  was  entitled  to  his  commission,  and  it  appearing  that  on  such 
construction  the  plaintiff  had  been  fully  paid,  [520]  his  Lordship  directed  a  nonsuit, 
reserving  lilierty  for  the  plaintiff  to  move  to  enter  a  verdict  for  £370,  if  the  Court 
should  put  a  ditfeient  constiuction  on  the  document. 

A  rule  nisi  having  been  obtained  accordingly, 

W.  H.  Watson  and  Forsyth  now  shewed  cause.  The  term  "net  proceeds"  must 
be  construed  accoiding  to  its  ordinary  signification,  that  is,  the  amount  actually 
realised.  Bad  debts  cannot  be  taken  as  part  of  the  proceeds  of  the  cargo.  The 
plaintiff  is  not  entitled  to  any  commission  until  after  the  sale,  and  if  the  cargo  were 
accidentally  destroyed  by  fire,  or  otherwise  damaged  between  the  time  of  the  landing 
and  sale,  the  plaintiff  would  bear  his  proportion  of  the  loss.  [Parke,  B.  Are  not 
the  "net  proceeds"  to  be  the  gross  sale  minus  the  £i  to  be  deducted  in  the  one 
case,  and  the  41.  15s  in  the  other?  If  the  words  "net  proceeds"  had  stood  alone, 
there  would  have  been  great  weight  in  your  argument.  Pollock,  C.  B.  The  words 
"  net  proceeds  "  must  have  some  meaning  different  from  "  gross  sale,"  otherwise  the 
document  would  be  the  same  if  they  were  struck  out.]  The  meaning  is,  that  the 
plaintiff  is  to  share  every  risk  to  which  the  cargo  is  subject,  including  bad  debts. 
[Alderson,  B.  In  order  to  find  the  "  net  proceeds  "  of  the  cargo,  are  not  the  usual 
charges  to  be  deducted  from  the  gross  sale?]  According  to  that  construction,  the 
commission  of  £Q  per  cent,  would  be  payable  on  the  gross  sale ;  but  if  the  parties  had 
so  intended,  the  document  would  have  been  worded  accordingly.  The  words  "after 
deducting  the  usual  chai'ges  "  are  not  meant  as  the  measure  of  the  "  net  proceed.s," 
but  the  true  construction  is,  that  the  plaintiff  shall  have  £6  per  cent,  upon 
whatever  is  actually  realised,  but  the  amount  which  shall  be  deducted  from 
the  gross  sale  is  the  £4  per  ton  when  taken  from  the  quay,  and  41.  15s.  when 
warehoused.  Suppose  a  fraudulent  purchase  of  part  of  the  cargo  by  a  person  never 
intending  to  pay  for  it,  in  which  case,  according  to  [521]  the  authority  of  Load  v.  Green 
(15  M.  &  W.  216),  the  vendor  might  maintain  trover  and  revest  himself  with  the 
goods  ;  if,  in  the  meantime,  the  price  fell  £50  per  cent.,  and  the  cargo  was  afterwards 
sold,  could  it  be  contended  that  the  plaintiff  was  entitled  to  commission  on  the 
amount  of  the  first  sale?  If  the  defendants  are  not  bound  to  pay  the  £6  per  cent, 
upon  a  nominal  contract  of  sale,  but  only  upon  the  actual  proceeds,  it  is  reasonable 
that  they  should  be  allowed  to  deduct  bad  debts.  The  term  "  net  proceeds  "  is  con- 
stantly used  as  synonymous  with  "  profits  :""  Story  on  Partnership,"  p.  62.  The 
plaintifi'  trusts  to  the  care  and  prudence  of  his  employers  in  making  the  sales,  and  he 
cannot  sustain  any  loss,  though  in  some  cases  he  might  not  get  much  profit. 

Martin  and  Cowling,  in  support  of  the  rule.  The  captain  has  discharged  his  duty 
by  procuring  a  cargo  of  oil  and  bringing  it  to  the  port  of  Livei'pool,  to  be  used  in  any 
way  the  owners  may  think  proper.  His  commis.sion  is  to  be  assessed  on  the  value 
of  his  services,  which  are  tested  by  the  value  of  the  cargo.  It  could  never  have  been 
intended  that  he  should  be  deprived  of  compensation  by  bad  debts  arising  from  sales 
over  which  he  has  no  control.  [Parke,  B.  You  say  that  the  plaintiff  is  entitled  to 
£6  per  cent  upon  the  gross  sale  after  deducting  the  usual  charges;  then,  upon  that 
construction,  unless  brokerage  is  included  in  the  usual  charges,  the  captain  would 
receive  £6  per  cent,  upon  the  gross  proceeds,  including  brokerage.]  The  amount  of 
the  gross  sales  must  first  be  taken,  from  that  the  usual  charges  are  to  be  deducted, 
and  the  £6  per  Cent,  is  to  be  calculated  on  the  residue.  The  deductions  are  not  to 
be  made  from  the  gross  proceeds,  but  from  the  gross  sales.  According  to  the  other 
construction,  the  supercargo  would  become  a  del  credere  broker,  without  having  any 
opportunity  of  selling  the  goods. 

[522]  Pollock,  C.  B.  The  rule  must  be  discharged.  In  construing  an  act  of 
Parliament,  a  deed,  or  a  contract,  we  ought  to  read  the  words  in  their  ordinary  sense, 
and  not  depart  from  it,  unless  it  is  perfectly  clear  from  the  context  that  a  difterent 
sense  ought  to  be  put  on  them.  This  document  is  an  agreement  for  £6  per  cent,  on 
the  "  net  proceeds  "  of  a  homeward  cargo,  after  deducting  the  usual  charges,  viz.  a 
certain  sum  per  ton  from  the  gross  sales  thereof  when  taken  from  the  quay,  and 
certain  other  sums  when  warehoused.     The  question  then  is,  what  is  the  meaning  of 
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the  term  "net  proceeds?"  If  any  doubt  could  be  entertained' it  is  removed  by  the 
evidence  given  at  the  trial,  that  "  net  proceeds,"  in  mercantile  language,  means  the 
sum  actually  received  after  making  all  deductions.  When  the  rule  was  moved  for, 
it  was  contended  that,  upon  the  true  construction  of  the  contract,  the  words  "  after 
deducting  the  usual  charges  &c.,  viz.  £4  per  ton  from  the  gross  sales  of  the  oil  when 
taken  from  the  quay,  and  41.  15s.  when  warehoused,"  really  made  the  expression 
"  net  proceeds  "  the  same  as  if  it  had  been  "  gross  sales,"  and  that  the  document  must 
be  read  thus: — "Your  commissions  are  £6  per  cent.,  that  is  to  say,  upon  the  net 
proceeds  of  your  homeward  cargo,  after  deducting  from  the  gross"  sales  the  usual 
charges  of  £i  and  41.  15s."  But  why  should  we  so  read  if?  The  term  "net 
proceeds  "  must  have  the  same  meaning  as  in  ordinary  mercantile  language,  viz.  the 
sum  actually  received  after  making  all  deductions.  The  construction  of  the  document 
may  receive  some  light  by  beginning  the  sentence  thus  : — "After  deducting  the  usual 
charges  as  arranged  by  the  African  Association,  viz.  £4  and  41.  15s.  per  ton  from  the 
gross  sales,  your  commissions  are  £6  per  cent,  on  the  net  proceeds  of  your  homeward 
cargo."  If  the  document  be  so  read,  there  appears  to  me  little  or  no  difficulty  ;  and 
the  term  "net  proceeds  "  would  receive  the  construction  which  is  ordinarly  put  upon 
it.  This  is  a  contract  to  receive  £6  per  [523]  cent,  on  the  net  proceeds,  with  a 
stipulation  for  deducting  the  usual  charges  as  arranged  by  the  African  Association. 
As  to  its  being  a  hard  bargain,  that  cannot  make  any  difference  in  the  construction 
of  the  document ;  but  I  do  not  see  the  hardship.  If  the  captain  gets  nothing  for  his 
labour,  the  owner  gets  nothing  by  the  whole  adventure;  and  what  hardship  is  there 
in  saying  that  the  captain  is  to  be  paid  bv  commission  upon  the  amount  received  by 
the  owner?  Then,  it  is  said  that  the  captain  has  no  control  over  the  sale  ;  but  the 
answer  is,  that  the  owner  has  so  large  an  interest  in  proportion  to  that  of  the  captain, 
that  the  latter  may  safely  trust  the  owner  with  the  sale.  It  appears  to  me  a  very 
clear  case,  and  that  the  rule  ought  to  be  discharged. 

Parke,  B.  I  concur  in  opinion  that  this  rule  should  be  discharged,  though 
certainly  during  the  argument  I  entertained  considerable  doubt,  and  I  cannot  say 
that  it  is  now  entirely  removed  ;  but,  upon  the  whole,  I  think  the  best  course  for 
us  to  pursue  is  to  take  the  true  meaning  of  the  term  "  net  proceeds  "  to  be  the  sum 
of  money  which  comes  to  the  pocket  of  the  owner  of  the  cargo.  There  is  nothing 
unreasonable  in  such  a  construction.  First,  it  is  said  that  the  captain  has  no  control 
over  the  sale,  and  that  it  is  a  hardship  on  him,  after  his  labour  in  procuring  a  cargo, 
to  be  at  the  mercy  of  the  owner.  The  answer  to  that  is,  that  the  captain  may  well 
trust  the  owner  of  the  cargo  to  make  the  best  possible  bargain  in  selling  it,  seeing 
that  ninety-four  parts  belong  to  the  owner,  and  only  six  to  the  captain.  There  is, 
therefore,  nothing  unreasonable  in  a  contract  by  which  the  captain  is  to  be  paid 
according  to  the  "  net  proceeds  ; "  that  is,  the  sum  actually  received  by  the  owner. 
The  question  then  is,  whether  a  different  meaning  is  to  be  put  upon  the  term  by 
reason  of  the  context.  Now,  the  words  of  the  contiact  are  :  "Your  commissions  are 
£6  per  cent,  on  the  net  proceeds  of  your  homeward  cargo,  after  deducting  the  usual 
charges,  as  arranged  by  the  African  [524]  Association"  &c.,  'from  the  gross  sales." 
It  is  argued  that  the  context  was  intended  to  explain  the  meaning  of  the  terra  "  net 
proceeds  "  to  be  the  gross  amount  of  sales,  after  deducting  so  much  per  ton.  But 
since  it  is  admitted  that  the  £4  and  41.  15s.  per  ton  from  the  gross  sales  do  not 
include  the  expenses  of  removing  the  cargo  from  the  ship  nor  commission  on  the 
sales,  if  that  construction  be  put  upon  the  term,  the  result  would  be  that  the  owner 
would  have  to  pay  the  £6  per  cent,  on  such  expenses  and  commission,  as  well  as  on 
the  sum  he  actually  received.  It  cannot  be  supposed  that  he  would  stipulate  to  pay 
£6  pci'  cent,  on  the  sum  paid  to  the  broker.  On  the  other  hand,  if  we  interpret  the 
term  "net  proceeds"  to  mean  the  proceeds  in  cash,  after  deducting  from  the  gross 
sales  the  charges  of  so  much  per  ton,  and  other  usual  charges,  the  meaning  would  be, 
that  the  capta'in  is  to  have  £6  per  cent,  on  the  net  proceeds  of  the  cargo,  after  deduct- 
ing those  charges  only.  There  is  certainly  some  difficulty  in  the  construction 
contended  for  on  behalf  of  the  defendants,  but,  upon  the  whole,  I  think  it  best  to 
give  the  term  its  ordinary  meaning,  so  that  the  contract  will  be  £(5  per  cent,  on  the 
sum  which  comes  to  hand,  after  deducting  from  the  gross  sales  not  only  the  £4  and 
41.  15s.  per  ton  for  port-charges  and  other  things,  as  arranged  by  the  African 
Association,  but  also  the  usual  charges   for  brokerage,  &c.      Since,  therefore,  the 
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plaintiff  is  only  entitled  to  receive  £6  per  cent,  on  the  money  which  has  come  to  the 
pocket  of  the  defendants,  my  Brother  Rolfe  was  right  in  directing  a  nonsuit. 

RoLFE,  B.  I  am  of  the  same  opinion,  though  I  confess  I  had  some  doubt  in  the 
course  of  the  argument  whether  I  took  a  right  view  at  the  trial.  The  term  "  net 
proceeds,"  in  mercantile  language,  means  the  sum  actually  received  after  the  making 
all  deductions  ;  therefore  the  plaintiff,  being  entitled  by  this  contract  to  £6  per  cent, 
on  the  "net  proceeds,"  has  been  fully  paid,  if  that  term  here  means  the  sum  actually 
received  by  the  owner;  but  the  plaintiff  has  [525]  not  been  paid  if  it  means  some- 
thing beyond  the  amount  actually  received  from  the  gross  sales.  The  question,  then, 
is,  whether  the  term  "net  proceeds,"  in  the  contract,  means  something  different  from 
its  ordinary  acceptation.  Perhaps  it  might  have  been  intended  that  the  commission 
should  be  payable  on  the  gross  sales,  after  deducting  the  usual  charges.  Yet  the 
language  of  the  letter  is  consistent  with  the  ordinaiy  meaning  of  the  term ;  and  there 
is  nothing  in  the  nature  of  the  contract  which  seems  to  lead  to  the  one  conclusion 
rather  than  the  other.  There  is  no  hardship  in  construing  this  letter  as  a  contract 
to  pay  £6  per  cent,  on  the  sum  actually  realised  by  the  merchant;  for  it  is  perfectly 
obvious  that  he  would  take  due  pains  to  recover  his  94  per  cent,  of  the  cargo.  The 
only  conclusion  which  I  can  come  to  is,  that  the  term  "net  proceeds"  mu(-t  receive  its 
plain  and  ascertained  meaning  as  used  in  ordinary'  mercantile  language,  and  that  was 
shewn  by  evidence  in  the  cause. 

Alderson,  B.  I  have  not  heard  the  whole  of  the  argument,  but  I  concur  in 
thinking  that  the  rule  should  be  discharged.  The  term  "  net  proceeds  "  must  be  con- 
strued to  mean  the  sum  actually  realised  by  the  sale  of  the  cargo ;  the  second  part  of 
the  contract  being  an  arrangement  between  the  parties,  that  a  certain  portion  of  the 
charges  shall  be  deducted  from  the  gross  sales.  Unless  that  construction  be  put  upon 
the  document,  this  absurdity  would  follow, — that  there  would  be  included  in  the  net 
proceeds  certain  charges,  and,  amongst  others,  brokerage  ;  so  that,  after  deducting 
the  usual  charges  as  arranged  by  the  African  Association,  the  plaintiff  would  leceive 
commission  upon  something  not  being  net  proceeds.  It  must  mean,  after  deducting 
the  charges  as  arranged  by  the  Association,  and  also  the  other  usual  costs  and  charges 
of  the  sale  in  the  ordinary  way,  and,  according  to  the  evidence  at  the  trial,  one  of  the 
usual  charges  is  bad  debts. 

Rule  discharged.  ll 


[526]  Doe  d.  William  Burton  v.  John  White  and  Others.  Nov.  17,  1847.— 
A  testator  devised  as  follows  : — "  I  give  to  my  wife  Nanny  all  that  house,  shop, 
and  garden  now  in  the  tenure  of  B.,  for  her  own  sole  use  and  purpose,  and  I  also 
give  to  my  wife  Nanny  all  that  messuage,  farm,  and  premises  now  in  the  holding 
of  C,  to  hold  to  her,  my  said  wife,  during  the  term  of  her  natural  life,  and  from 
and  after  her  decease  I  give  and  devise  the  said  messuage  or  tenement,  and  also 
the  said  farm  and  premises,  given  to  my  said  wife  for  her  life  as  aforesaid,  to  my 
son  John.  I  give  and  bequeath  to  my  son  George  the  lease  of  the  farm  I  rented 
of  Lord  L.,  for  his  own  use  and  benefit ;  and  I  also  give  to  my  son  George  that 
one  acre  of  copyhold  land  I  bought  of  G.,  and  also  half  an  acre  of  freehold  land 
adjoining  that  one  acre  of  copyhold  land."  The  will  contained  other  devises, 
and  at  the  end  was  this  passage  : — "  And  I  give  and  bequeath  and  order  the 
rents  or  interests  that  is  behind,  due,  and  unpaid  shall  go  and  be  paid  to  that 
person  I  have  left  the  estates  and  properties  respectively  to.  As  to  all  the  rest, 
residue,  and  remainder  of  my  property  whatsoever,  and  of  what  nature  or  kind 
soevei',  I  give,  devise,  and  bequeath  the  same  to  be  equally  divided  between 
and  amongst  my  said  wife  Nanny  and  her  children  who  have  issues,  share  and 
share  alike  :  " — Held,  first,  that  a  fee  in  the  lands  devised  did  not  pass  to  George  ; 
for,  though  the  word  "estate,"  in  the  operative  part  of  a  will,  passes  not  only 
the  corpus  of  the  propeity,  but  all  the  interest  of  the  testator  in  it,  unless  con- 
trolled by  the  context,  yet  where  that  word  is  not  used  in  the  operative  clause 
of  the  devise  itself,  but  is  introduced  into  another  part  of  the  will  referring  to  it, 
such  word  cannot  be  construed  as  having  the  efi'ect  of  extending  the  meaning  of 
the  operative  clause,  whether  prior  or  subsequent. — Secondly,  that  the  children 
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of  the  wife  who  had  no  issue  at  the  death  of  the  testator  did  not  take  any 
interest  under  the  residuary  clause. 

[S.  C.  17  L.  J.  327  :  affirmed,  2  Ex.  797.     Referred  to,  Hill  v.  Brmvn, 
[1S94]  A.  C.  127.] 

Ejectment  to  recover  certain  freehold  and  copyhold  premises,  in  the  parish  of 
Hales  Owen,  in  the  county  of  Worcester.  The  cause  came  on  for  trial  before  Gaselee, 
Serjt.,  at  the  Worcester  Summer  Assizes,  1847,  when,  by  consent,  the  jury  found  the 
following  special  verdict  : — 

Aaron  White,  late  of  Hales  Owen,  in  the  county  of  Worcester,  being  seised  in  fee 
of  certain  freehold  and  copyhold  premises,  duly  made  and  published  his  will,  bearing 
date  the  17th  day  of  July,  1820;  the  material  parts  of  which  are  as  follow: — "I 
give  to  my  wife  Nanny  White  all  that  house,  shop,  and  garden  now  in  the  tenure  of 
Benjamin  Yates  for  her  own  sole  use  and  purpose ;  and  I  also  give  to  my  wife  Nanny 
White  all  that  messuage,  farm,  and  premises  now  in  the  holding  of  Mr.  Chambers, 
situate  at  Gakemore,  in  that  part  of  the  parish  of  Hales  Owen  w^hich  lies  in  the 
county  of  Worcester,  except  the  half-acre  of  land  now  lying  in  Upper  Quinton  Field, 
and  now  in  the  holding  of  my  son  George  White,  to  hold  to  her  my  said  wife  during 
the  term  of  her  natural  life ;  and  from  and  after  her  decease,  I  give  and  devise  the 
said  messuage  or  tenement,  and  also  the  said  farm  and  premises  given  to  my  said 
wife  for  her  life  as  aforesaid,  to  my  son  John  White,  subject  to  the  payment  out  of 
the  aforesaid  premises  of  the  sum  of  £50  to  be  paid  to  my  son  George  White,  and 
also  the  [527]  sum  of  £50  to  my  daughter  Sally  Powers.  I  give  and  bequeath  to  my 
son  George  White  the  lease  of  the  farm  I  rented  to  Lord  Lyttleton  for  his  own  use 
and  benefit ;  and  I  also  give  to  my  son  George  White  that  one  acre  of  copyhold  land 
I  bought  of  Counsellor  Guest,  lying  and  being  in  the  uppermost  Quinton  Field,  in  the 
parish  of  Hales  Owen  ;  and  also  half  an  acie  of  freehold  land  adjoining  that  one  acre 
of  copyhold  land,  which  I  purchased  of  Martin  and  Home,  to  my  son  George  White  ; 
and  also  one  more  acre  of  copyhold  land  I  bought  of  Counsellor  Guest,  lying  and  being 
in  Horsenail  Field,  in  the  parish  of  Hales  Owen,  to  George  White,  and  now  in  his  own 
occupation  ;  and  also  those  two  half-acres  of  land  lying  in  Horsenail  Field  to  my  son 
George  White;  and  also  that  leasow  of  arable  land,  called  the  Top  croft,  containing 
four  acres  and  a  half,  lying  and  being  in  Ridge  Acre,  in  the  parish  of  Hales  Owen,  to 
my  son  George  White ;  and  also  those  two  dwelling-houses,  shops,  and  gardens  now 
in  the  occupation  of  Benjamin  Clay  and  Thomas  Haycock,  to  my  son  George  White ; 
and  also  three  plecks  of  land  or  gardens  that  I  inclosed  from  the  waste,  and  purchased  of 
the  surveyor  of  the  highway.?,  Mr.  Richaid  Blocksedge,  to  my  son  George  W'hite  ;  and 
also  that  house,  shop,  and  garden,  with  the  appurtenants  thereto  belonging,  situate  in 
Long-lane,  in  the  parish  of  Hales  Owen,  and  now  in  the  occupation  of  Samuel  Partridge, 
unto  my  son  George  White  .  .  .  and  I  also  give  and  bequeath  to  my  daughter, 
Sally  Powers,  those  two  dwelling-houses,  shops,  and  gardens,  with  the  appurtenances 
thereto  belonging,  situate  in  the  parish  of  Hales  Owen  and  county  of  Salop,  and  now 
in  the  tenure  or  occupation  of  J.  Gould,  to  and  for  her  own  use,  and  to  dispose  of 
them  as  she  may  think  proper  amongst  her  children ;  and  if  she  should  die  without 
disposing  of  the  aforesaid  property  given  to  her,  for  it  to  go  and  be  divided  amongst 
her  children,  share  and  share  alike.  ...  I  give  and  bequeath  to  my  son,  John 
White,  all  that  farm  or  estate  I  bought  of  Mr.  Bradley,  of  London,  containing  about 
twenty  acres,  situate  [528]  at  the  Quinton,  in  the  parish  of  Hales  Owen.  .  .  .  And 
I  give  and  bequeath  and  order  the  rents  or  interests  that  is  behind,  due  and  unpaid, 
shall  go  and  be  paid  to  that  person  I  have  left  the  estates  and  properties  respectively 
to.  As  to  all  the  rest,  residue,  and  remainder  of  my  property  whatsoever,  or  of  ^yhat 
nature  or  kind  soever,  I  give,  devise,  and  bequeath  the  same  to  be  equally  divided 
between  and  amongst  my  said  wife  Nanny  White  and  her  children  who  have  issues, 

Aaron  White  died  on   the  23rd  day  of  May,  1822,  leaving  Nanny  White,  his 
widow,  and  four  children  him  surviving,  all  of  whom  were  then  married,  that  is  to 
say,   Sally,   the  wife  of  T.   Bowers;    George   White,  the  devisee  in  the   said  wil 
mentioned  ;  Lucy,  the  wife  of  W.  Burton,  and  John  White,  one  of  the  within-named 
defendants.  .         r  ^i      i    ^i,    r 

All  the  children  except  George  W^hite  had  issue  living  at  the  time  of  the  death  ot 

Aaron  White. 
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George  White  bar]  issue  between  the  death  of  Aaron  White  and  the  death  of 
Natiny  White,  which  issue  are  still  living. 

Nanny  White  made  her  will,  duly  signed  and  attested,  dated  30th  June,  1826, 
and  thereby  gave  and  devised  all  her  property  that  she  might  have  or  be  entitled 
to  at  the  time  of  her  death,  to  her  daughters  Sally  Powers  and  Lucy  Burton,  to  be 
equally  divided  between  them,  for  their  entire  use  and  purpose,  and  to  their  heirs 
and  assigns  for  ever. 

Nanny  White  died  in  the  month  of  January,  1 829,  without  altering  or  revoking 
her  said  will. 

George  White  was,  in  the  year  1830,  duly  admitted,  according  to  the  custom  of 
the  manor  of  Warley  Wigan,  to  the  said  two  acres  of  copyhold  land  devised  to  him 
by  the  will  of  Aaron  White,  to  hold  for  all  such  estate  and  interest  that  he  took 
therein  under  the  said  will,  according  to  the  custom  of  the  manor. 

George  White,  by  his  will  in  writing,  bearing  date  the  26th  of  June,  1840,  and 
duly  signed  and  attested  for  the  passing  of  freehold  estates,  gave  and  devised  all  his 
real  and  personal  [529]  estate  whatsoever  and  wheresoever,  unto  his  brother,  the 
said  John  White,  his  heirs,  executors,  and  administrators,  upon  certain  trusts,  for 
the  benefit  of  his,  the  said  George  White's,  two  daughters.  George  White  died  in  the 
month  of  July,  1840,  without  altering  or  revoking  his  said  will. 

Lucy  Burton  died  intestate  in  the  month  of  March,  1837,  leaving  William  Burton, 
the  lessor  of  the  plaintiff,  her  eldest  son  and  heir-at-law,  her  surviving ;  and  the  said 
William  Burton,  the  husband  of  the  said  Lucy,  died  in  the  month  of  September,  1841. 

After  the  death  of  George  White,  the  defendant  John  White  claimed  to  be  entitled 
as  devisee  under  the  said  will  of  the  said  George  White,  as  tenant  in  fee-simple,  to 
the  whole  of  the  freehold  and  copyhold  premises  devised  by  the  said  will  of  Aaron 
White  to  the  said  George  White,  and  procured  the  attornments  to  him  of  the  several 
tenants  in  possession  of  the  said  premises,  and  has  continued  to  receive  the  whole  of 
the  rents  thereof,  and  has  I'efused  to  account  for  or  pay  over  any  part  of  such  rents  to 
the  lessor  of  the  plaintiff,  and  the  said  John  White  came  in  and  defended  this  action  of 
ejectment  as  landlord,  under  the  usual  landlord's  rule  for  that  purpose. 

The  other  defendants,  except  the  said  John  White,  were,  at  the  commencement  of 
this  action,  and  still  are,  the  several  tenants  in  possession  of  the  said  freehold  and 
copyhold  premises  devised  to  the  said  George  White,  which  premises  they  severally 
held  as  tenants  from  year  to  year  to  the  said  George  White  in  his  lifetime,  and  after 
his  death  attorned  and  paid  rent  to  the  defendant  John  White  so  claiming  as  aforesaid, 
and  refused  to  pay  rent  to  the  lessor  of  the  plaintiff,  or  to  acknowledge  him  as  landlord 
of  any  part  of  the  said  premises. 

Upon  the  death  of  the  said  George  White,  the  lessor  of  the  plaintiff,  William 
Burton,  claimed  as  heir-at-law  of  his  mother,  Lucy  Burton,  to  be  entitled  to  one 
undivided  fourth  part,  and  also  one  undivided  eighth  part  of  and  in  the  said  freehold 
and  copyhold  lands  and  premises  devised  by  the  said  [530]  will  of  Aaron  White  to  the 
said  George  White,  alleging  that  the  said  Lucy  Burton  was,  at  the  time  of  her  death, 
entitled  to  one  undivided  fourth  part  thereof,  as  tenant  in  common  in  fee  under  the 
will  of  her  father,  Aaron  White,  and  to  one  undivided  eighth  part  thereof  as  tenant 
in  common  in  fee  under  the  will  of  her  mother,  the  said  Nanny  White.  (The  special 
verdict  then  stated  lease,  entry,  and  ouster,  and  concluded  in  the  usual  form.) 

In  this  terra  (Nov.  10)  Phipson  appeared  to  argue  on  behalf  of  the  plaintiff;  but 
the  Court  called  on 

Hodgson,  for  the  defendant  (Whateley  with  him).  First,  George  White  took  an 
estate  in  fee  in  the  lands  devised.  Though  the  testator  has  bequeathed  to  George 
certain  freehold  and  copyhold  lands,  without  words  of  inheritance,  yet,  by  a  subsequent 
clause,  he  gives  the  rents  in  arrear  to  the  persons  to  whom  he  has  left  the  "estates 
and  properties."  That  clause  must  be  read  as  parcel  of  the  devise  of  the  lands,  and  as 
shewing  the  intention  of  the  testator  that  George  should  take  an  estate  in  fee. 
Itaiulall  V.  Tuchin  (6  Taunt.  410)  decided,  that  the  word  "estate," used  in  the  operative 
clause  of  a  will,  although  referring  to  locality,  conveys  a  fee-simple,  unless  there  is  in 
the  will  other  matter  to  control  that  signification.  There  Gibbs,  C.  J.,  in  delivering 
judgment,  says  (page  416):  "It  is  admitted  by  the  counsel  for  the  plaintiff,  that  the 
word  '  estate '  carries  a  fee,  unless  other  parts  of  the  will  restrain  its  effect.  Formerly 
a  narrower  construction  prevailed  ;  and  it  was  held,  that,  if  the  former  words  described 
locality,  the  word  'estate'  was  not  descriptive  of  the  quantity  of  interest,  but  desig- 
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nated  local  position  ;  but  it  is  now  held,  that  though  the  word  '  estate '  points  at  a 
certain  house  or  parish  where  the  estate  is  situate,  yet  it  shall  cany  a  fee,  unless 
restrained  by  other  parts  of  the  will.  It  may  be  that  the  signification  of  the  word 
'  estate  '  may  [531]  be  restrained,  but  it  lies  on  the  party  who  seeks  to  narrow  its  construc- 
tion to  shew  by  what  expressions  in  the  will  it  is  restrained."  This  case  mis^ht  have 
been  different,  if  the  first  devise  had  been  strictly  one  for  life  ;  but,  being  indefinite,  the 
subsequent  clause  makes  it  the  same  as  if  the  testator  had  said,  "  I  give  my  '  estates 
and  properties'  to  my  sons  and  daughters,"  which  would  clearly  pass  the  fee. 
[Pollock,  C.  B.  The  testator  only  meant  by  the  latter  clause  to  designate  the  persons 
whom  he  intended  to  receive  the  unpaid  rents.]  In  Wilkinsm  v.  C'h/iprnan  (3  Russ.  1  4.5), 
the  testator,  after  giving  his  wife  an  annuity  for  her  life,  "to  be  issuing  out  of  all  his 
real  estate,  lands,  and  hereditaments  in  P.,"  devised  "the  said  estate,  lands,  and 
hereditaments  "  to  his  daughter  and  her  heirs ;  but,  in  case  his  daughter  died  under 
twenty-one,  and  without  issue,  he  devised  "  the  said  estate,  lands,  and  hereditaments  " 
to  his  wife  for  her  life,  and,  after  her  decease,  to  the  children  of  A.  share  and  share 
alike ;  and  it  was  held,  that,  subject  to  the  previous  interests  given  to  the  daughter 
and  to  the  wife,  the  children  of  A.  living  at  the  testator's  death  took  an  estate  in  fee. 
Lord  Giflford,  M.  R.,  in  delivering  judgment  says,  "  Whatever  might  have  been  the 
opinion  of  the  Court  had  the  case  been  new,  the  authorities  have  clearly  established 
that  the  word  'estate' — unaccompanied  by  any  other  expression  indicating  that,  in 
using  it,  a  testator  meant  to  denote  the  locality  of  the  property,  and  not  quantum  of 
interest— will  pass  the  fee  ;  and  even  where  the  words  have  been  '  all  my  estate  in  or 
at  A.,'  the  fee  has  been  held  to  pass.  On  the  other  hand,  where  it  appears  by  the 
context  that  the  testator,  in  using  the  word  '  estate,'  meant  not  to  convey  the  quantum 
of  interest,  but  to  point  out  a  description  of  the  property,  there  the  word  '  estate '  will 
not  ex  vi  termini  pass  the  fee."  Though  the  testator,  in  bequeathing  the  unpaid  rents, 
has  used  the  word  "estate"  with  reference  to  [532]  the  devise  to  his  wife,  which  is 
for  life  only,  that  is  no  reason  for  restricting  the  words  of  the  other  devise,  which  is 
capable  of  carrying  the  fee  In  Stewart  v.  Garnett  (3  Sim.  398),  the  devise  was  of  "  one 
moiety  of  the  rents,  issues,  and  profits  of  my  estate  named  Islington,  to  be  divided 
equally  amongst  my  grandchildren ;  the  other  moiety  of  the  rents,  issues,  and  profits 
of  my  said  estate  I  give  to  my  son  and  his  heirs ; "  and  it  was  held  that  the  grand- 
children took  the  fee  as  tenants  in  common  in  a  moiety  of  the  estate.  In  the  case  of 
Goodujn  V.  Gooihryn  (1  Ves.  sen.  227),  Lord  Hardveicke  expressed  some  doubts  whether 
under  a  devise  of  "all  my  estates"  the  fee  passed;  but  in  Jarman  on  Wills  (vol.  2, 
p.  181),  it  is  said  to  "have  been  long  established,  that  a  devise  of  a  testator's  estate 
includes  not  only  the  corpus  of  the  property,  but  the  whole  of  his  interest  therein  ; 
and  the  same  eflFect  has  been  given  to  the  word  '  estates '  in  the  plural  number, 
notwithstanding  the  doubts  expressed  by  Lord  Hardwicke."  In  Boe  v.  Bacon  (4  M. 
&  Sel.  366)  the  devise  was  to  the  testator's  wife  of  "all  and  singular  my  freehold 
lands,  messuages,  and  tenements  at  Tutbury,  &c.,  or  elsewhere,  together  with  all  my 
household  goods,  cattle,  chattels,  &c.  for  life ;  and  after  her  decease,  then  all  the  said 
estate,  goods,  &c  to  be  divided  among  my  sons,  &c.,  share  and  share  alike ; "  and  it 
was  held  that  the  sons  took  a  fee  in  the  lands  after  the  death  of  the  wife.  Lord 
Ellenborough  there  says,  "  If  we  were  called  on  to  construe  this  will  with  the  same 
critical  precision  that  would  be  prescribed  to  a  grammarian,  I  should  be  much  inclined 
to  adopt  the  argument  of  the  learned  counsel,  because  the  said  estates  do  seem,  in 
strictness,  to  refer  to  the  freehold  lands,  messuages,  and  tenements  before  devised, 
according  to  the  rule,  verba  relata  inesse  videntur.  But  in  cases  of  this  sort,  unless 
the  testator  uses  expressions  of  absolute  restriction,  it  may  in  geneial  be  taken  that  he 
intends  to  dispose  [533]  of  the  whole  interest ;  and  in  furtherance  of  this  intention, 
courts  of  justice  have  laid  hold  of  the  word  estate  as  passing  a  fee,  wherever  it  is  not 
so  connected  with  a  mere  local  description,  as  to  be  cut  down  to  a  more  restrained 
signification.  Now  in  this  case  we  find  the  word  estates,  which  at  this  day  may  be 
taken  to  be  equivalent  to  estate  for  the  purpose  of  passing  the  whole  interest ;  and 
really  an  argument  is  aff'orded  from  the  company  in  which  this  word  is  found,  why  it 
should  so  niean.  For  the  testator  devises  all  the  said  estates,  goods,  &o.  amongst  his 
sons,  which,  without  doubt,  passed  the  entire  property  in  the  goods  to  them  ;  where- 
fore, by  the  aid  of  collocation,  the  word  estates  may,  I  think,  fairly  be  intended  to 
comprehend  the  entire  interest  in  the  lands."  Instead  of  using  the  word  "estate"  in 
every  devise,  the  testator  here  concludes  by  saying  that  the  devisees  shall  have  the 
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unpaid  rents  of  the  estates  and  properties  which  he  has  respectively  given  to  each. 
[Parke,  B.  By  that  clause  the  testator  does  not  par])oi-t  to  give  any  estate,  but  it  is 
only  descriptive  of  what  he  had  given  before.]  When  the  testator  says,  "  I  have 
given  my  estate  and  properties  to  certain  persons,"  there  is  a  clear  declaration  of 
intention.  In  the  devise  to  John,  the  testator  uses  the  word  "  estate."  The  authorities 
are  collected  in  Jarman  on  Wills  (vol.  2,  p.  181),  from  which  it  is  evident  that  the 
word  "  estate "  will  pass  the  fee,  unless  it  distinctly  appears  to  be  qualified  by 
something  previous. 

The  second  point  is,  whether  the  children  of  the  testator's  wife  who  had  no  issue 
at  his  death,  took  any  interest  under  this  will.  The  testator  gives  the  residue  of  his 
property  to  be  equally  divided  between  his  wife  and  "  her  children  who  have  issue." 
It  does  no  violence  to  the  language  to  construe  that  as  a  gift  to  the  wife  and  such 
children  as  shall  have  issue.  [Parke,  B.  If  the  devise  had  been  to  "children,"  [534] 
those  only  would  have  taken  who  were  living  at  the  time  of  the  testator's  death.] 

Phipson  was  not  called  upon  to  argue. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  (after  stating  the  special  verdict).  There  are  two  questions 
raised  by  this  special  verdict. 

The  first,  whether  the  devise  to  George  White  carried  a  fee  in  the  devised  lands. 

The  second,  whether,  under  the  residuary  devise,  the  children  of  Nann}'  White, 
who  had  no  issue  at  the  death  of  the  devisor,  took  any  interest. 

We  are  all  satisfied  upon  both  of  these  points,  and  decide  them  in  favour  of  the 
lessor  of  the  plaintift'. 

The  first  question  depends  upon  the  construction  of  the  words  "  estates  and 
properties,"  in  the  part  of  the  will  in  which  they  are  used. 

The  devise  to  George  White  of  half  an  acre  of  freehold  land,  an  acre  of  copyhold  land, 
a  leasow  of  arable  land,  &c.,  unquestionably  passed  an  estate  for  life  only  to  George 
White;  but  the  learned  counsel  for  the  defendant  contends  that  the  operation  of  this 
devise  is  extended  by  the  subsequent  words,  "  I  give  and  bequeath  and  order  the  rents 
or  interest  that  is  behind,  due  and  unpaid,  shall  go  and  be  paid  to  that  person  I  have 
left  the  estates  and  properties  respectively  to." 

It  is  contended  that  this  clause  is  explanatory  of  the  testator's  meaning,  and  shews 
that  he  intended  all  his  interest  in  the  devised  land  to  pass. 

It  is  established  by  a  long  course  of  decisions,  that  the  word  "  estate  "  or  "  estates," 
used  in  the  operative  part  of  the  will,  passes  not  only  the  corpus  of  the  property,  but 
all  [535]  the  interest  of  the  testator  in  it,  unless  controlled  by  the  context;  and  that 
superadded  words  of  local  description,  more  applicable  to  the  corpus  of  the  property, 
indicating  its  situation  or  the  nature  of  its  occupation,  do  not  prevent  it  from  passing 
the  whole  interest.  Nor  do  words  apparently  explanatory  of  the  meaning  of  the  term 
inserted  in  the  devise  itself,  as  where  the  testator  leaves  his  real  estate,  that  is,  his 
land  and  buildings  situate  at  A.  :  Denn  v.  Hood  (7  Taunt.  3.5) ;  or  his  freehold  estate, 
consisting  of  thirty  acres  of  land  :  Gardner  v.  Harding  (2  Moore,  565) ;  or  where  the 
testator,  after  devising  dwelling-houses  to  one  for  life  (with  a  minute  description),  all 
which  estates  he  devised  after  his  death  to  another:  Randall  v.  Tuchin  (6  Taunt.  410). 
The  Courts  have  extended  the  meaning  of  the  word  in  order  to  effectuate  what  it 
may  always  be  presumed  that  it  was  the  intention  of  the  testator  to  have  done. 

But  where  the  word  "  estates  "  is  not  used  in  the  operative  clause  of  the  devise 
itself,  but  is  introduced  into  another  part  of  the  will  referring  to  it,  we  find  no  decision 
or  dictum  authorising  us  to  construe  it  as  having  the  effect  of  extending  the  meaning 
of  the  operative  clause,  whether  prior  or  subsequent,  and  to  read  the  will  as  if  the 
testator  had  said  "by  the  devise  of  lands  in  another  clause  I  mean  to  give  all  my 
estate  in  these  lands." 

This  is  the  distinction  pointed  out  by  Gibbs,  C.  J.,  in  the  case  just  referred  to  of 
Randall  v.  Tuchin,  where  he  says  that  the  word  "  estate  "  is  here  used  in  the  operative 
part  of  the  devise,  not  introduced  incidentally  after  the  devising  part  is  perfected,  but 
introduced  in  the  devise  itself ;  and  Heath,  J.,  states  the  rule  to  be,  that  where  the 
word  "  estate  "  is  an  operative  word,  it  passes  the  fee. 

And  it  has  been  long  settled,  that  where  the  word  is  used  in  a  prior  part  of  the 
will,  as  where  the  testator  says,  "  as  [536]  to  all  my  estate,  I  devise  the  same  as 
follows,"  and  then  proceeds  to  devise  lands,  the  use  of  the  word  "estate"  will  not 


1  EX.  537.  DUNCAN    V.  BENSON  229 

enlarge  the  subsequent  devnses.  It  cannot  be  construed,  in  that  case,  as  meanin"  a 
declaration  by  the  testator  that,  by  the  subsequent  devise  of  land,  he  meant  to  devise 
a  fee ;  nor  can  it  in  this  be  held  to  amount  to  a  statement  by  the  testator  that,  bv  the 
prior  devise,  he  intended  that  all  his  interest  should  pass. 

For  these  reasons,  we  are  of  opinion  that  a  fee  in  the  several  lands  devised  did 
not  pass  to  George  White.  As  the  devise  itself  did  not  carry  a  fee,  the  subsequent 
words  merely  referring  to  it,  and  not  being  intended  themselves  to  give  any  interest  in 
the  lands,  do  not.  They  are  merely  descriptive  of  persons  to  whom  something  else 
is  given  in  a  prior  part  of  the  will. 

On  the  second  question  we  have  already  given  our  opinion.  The  words  "  who 
have  issue  "  must  mean,  who  have  when  the  will  takes  effect,  that  is,  at  the  time  of 
the  testator's  death  ;  as  a  devise  to  her  and  her  children  would  include  only  the  children 
living  at  that  time,  the  superadded  description  of  having  issue  must  be  construed  as 
applicable  to  those  children  who  then  have  issue.  Upon  the  latter  point  no  stress  was 
laid  by  the  al)le  counsel  for  the  defendant. 

Judgment  for  the  plaintiff. 

[537J  Duncan  v.  Bknson.  Xov.  24,  18i7. — The  master  of  a  ship  damaged  by 
perils  of  the  seas,  hypothecated  at  a  foreign  port,  by  one  bottomry  bond,  for 
necessary  repairs,  the  ship,  freight,  and  cargo,  amongst  which  were  the  plaintiff's 
goods.  The  ship  and  freight  realized  less  than  the  sum  borrowed,  and  the 
plaintiff'  was  obliged  to  contribute  towards  the  difference,  and  also  to  pay  his 
proportion  of  the  costs  of  a  suit  instituted  in  the  Court  of  Admiralty  by  the 
obligee  of  the  bond  : — Held,  that  the  plaintiff  might  maintain  an  action  against 
the  owner  of  the  ship  on  an  implied  promise  to  indemnify ;  also,  that  a  plea 
stating  that  the  bond  was  executed  by  the  master  without  express  authority 
from  the  defendant,  and  that  when  the  same  was  executed,  the  costs  of  repairs 
exceeded  the  value  of  the  ship  and  freight,  and  as  soon  as  the  defendant  had 
notice  he  abandoned  the  ship  and  freight,  and  never  did  ratify  the  act  of  the 
master,  was  bad  on  general  demurrer. 

[S.  C.  17  L,  J.  Ex.  238 :  affirmed,  3  Ex.  644.     Referred  to,  The  Uzzic,  1868, 
L.  R.  2  Adm.  &  Ec.  260 ;  The  Onward,  1873,  L.  R.  4  Adm.  &  Ec.  52.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  defendant,  before 
and  at  the  time  of  the  making  of  the  promise  &c.,  was  owner  of,  and  interested 
in,  and  in  possession  of  a  certain  ship  called  the  "Lord  Cochrane,"  then  being  at 
a  certain  port,  to  wit,  Pernambuco,  in  South  America,  and  bound  from  thence  to 
a  certain  port,  to  wit,  Liverpool,  in  England,  of  which  said  ship  one  L.  Smith 
then  was  the  master  duly  appointed  by  the  defendant ;  and  thereupon  the  plaintiff, 
to  wit,  on  &e.,  at  the  special  instance  and  request  of  the  defendant,  caused  to  be 
shipped  and  loaded  in  and  on  board  of  the  said  ship,  at  Pernambuco,  divers  goods 
and  merchandise  of  him  the  plaintiff',  of  great  value,  to  wit,  of  the  value  of  50001., 
to  be  carried  and  conveyed  in  the  said  ship  by  the  defendant  for  the  plaintiff, 
from  Pernambuco  to  Liverpool,  and  there,  to  wit,  at  Liverpool,  to  be  delivered  by 
the  defendant  to  the  plaintiff,  the  dangers  and  accidents  of  the  seas  and  navigation 
only  excepted,  for  certain  freight  and  reward  then  agreed  to  be  paid  by  the  plaintiff 
to  the  defendant  in  that  behalf ;  and  thereupon  afterwards,  to  wit,  on  &c.,  the  said 
ship  set  sail  and  proceeded  on  her  said  voyage  from  Pernambuco  to  Liverpool,  with 
the  said  goods  and  merchandise  of  the  plaintiff  and  certain  other  cargo  on  board  thereof, 
and  afterwards,  and  whilst  she  was  proceeding  on  her  said  voyage  with  the  said  goods 
and  merchandises  and  cargo  on  board  thereof  as  aforesaid,  to  wit,  on  &c.,  the  said  ship 
struck  upon  a  certain  reef  and  upon  a  certain  bank  in  the  high  seas,  by  which  the 
said  ship  became  and  was  greatly  injured  and  damaged  ;  and  thereupon,  and  m 
consequence  of  the  said  injury  and  damage  so  sustained,  it  became  and  was  proper  and 
necessary,  and  it  was  then  deemed  to  be  proper  and  necessary  by  the  said  L.  Smith, 
he  then  being  [538]  the  master  of  the  said  ship  and  the  agent  of  the  defendant  in 
that  behalf,  to  put  back  and  sail  back  again  to  Pernambuco,  to  have  the  said  injury 
and  damage  required  ;  and  the  said  ship,  with  the  said  goods  and  merchandises  of  the 
plaintiff  and  the  said  other  cargo  so  on  board  thereof,  did  thereupon  then  put  back 
and  sail  back  again  to  Pernambuco ;  and  the  said  injury  and  damage  was  then  and 
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there  repaired  by  and  under  the  direction  and  authority  of  the  said  master  ;  and  the 
costs  and  expenses  then  necessarily  incurred  at  Pernambuco  in  and  about  the  repair- 
ing the  said  damage  and  injury,  and  in  and  about  providing  the  necessary  stores  and 
victuals  for  the  -supply  of  the  said  ship  and  the  crew  thereof,  and  in  and  about  making 
and  disbursing  the  other  payments  and  disbursements  then  properly  and  necessarily 
made  and  disbursed  by  the  said  master,  on  behalf  of  the  defendant,  at  Pernambuco, 
in  order  to  have  the  said  repairs  effected,  and  to  enable  the  said  ship  to  complete  the 
said  voyage  in  which  she  was  then  engaged,  that  is  to  say,    from    Pernambuco  to 
Liverpool,  amounted  in  the  whole,  to  a  large  sum,  to  wit,  the  sum  of  71321.  3s.  Sd. 
And  the  plaintiff  in  fact  saith,  that  Pernambuco  was  and  is  a  foreign  country,  that  is 
to  say,  in  South  America;  and  neither  the  defendant  nor  any  other  person  interested 
in  the  said  ship  was  then  there,  but,  on  the  contrary  thereof,  were  natives  of  and  then 
resident  in  England  ;  and  the  said  master  of  the  said  ship,   that  is  to  say,  the  said 
L.  Smith,  had  not,  nor  was  he  provided  by  the  defendant,  nor  any  other  person,  with 
money  or  funds  to  enable  him  to  pay  and  defray  the  costs  and  expenses  aforesaid,  or 
to  complete  the  said  voyage  in  which  the  said  ship  was  then  engaged,  that  is  to  say, 
from  Pernambuco  to  Liverpool ;  and  thereupon,  being  then  unable  to  raise  or  borrow 
money  by  any  other  means,  in  order  to  obtain  the  said  sum  necessarily  required  by  him 
in  that  behalf  to  pay  and  defray  the  said  costs  and  expenses  so  necessarily  incurred  as 
afoi-esaid,  the  said  L.  Smith,  then  being'master  of  the  said  ship,  and  [539]  acting  as 
such,  and  within  the  scope  of  his  authority,  did  then  and  there,  at  Pernambuco,  to 
wit,  on  &c.,  lawfully  execute  a  certain  bottomry  bond  under  his  hand  and  seal,  in 
three  parts,  all  of  which  said  parts  were  duly  signed  and  sealer!  by  him  the    said 
L.  Smith,  as  such  master,  and  were  dated  of  the  same  day,   and  were  to  the  same 
tenor  and  effect ;  and  each  of  the  said  writings  was  to  the  effect  following,  that  is  to 
say,  that  he  the  said    L.  Smith,  master  of  the  barque  or  vessel  called  the    '•  Lord 
Cochrane,"  of  London,  of  the  burthen  of  449f|^  tons,  or  thereabouts,  then  at  anchor 
in  the  outer  roads  of  that  harbour  of  Pernambuco,  and  bound  for  Liverpool  (meaning 
the  said  ship),  for  himself  and  in  the  names  of  T.  Benson  (meaning  the  defendant)  and 
W.    Benson,    both    of   the  city  of   London,  merchants  and  ship-owners,  their  heii's, 
executors  &c.,  owners  of  the  said  barque,  were  held  and  firmlj'  bound  unto  Messrs. 
M'Calmont  &  Co.  of  that  city  of  Pernambuco,  merchants,  in  the  penal  sum  of  £10,000 
of  the  lawful  money  of  Great  Britain,  for  the  payment  of  which,  well  and  truly  to  be 
made  under  the  said  M'Calmont  &  Co.,  their  heirs,  executors,  &c.,  he,  the  said  master, 
thereby  bound  himself,  as  well  as  the  aforesaid  owners,  their  heirs,  executors,  and 
administrators,  firmly  by  those  presents  ;  and  it  was  in  and  by  the  said  bottomry  bond 
further  expressed  and  declared,  that  whereas  the  abovebounden  L  Smith,  for  himself 
and  owners,  had  taken  up  and  received  of  and  from  the  said  M'Calmont  &  Co.  the 
full  and  just  sum  of  71321.  3s.  8d.,  being  the  needful  repairs  to,  and  expenses  on,  the 
said  barque  and  her  cargo,  the  said  barque  having  been  compelled  to  re-enter  the  said 
port   of   Pernambuco,  in  consequence  of   striking  upon  the  bank  and  reef  off   that 
harbour,  when  attempting  to  proceed  on  her  voyage  to  Liverpool,  upon  Saturday  the 
29th  day  of  June  then  last  past,  and  which  said  sum  of  71321.  3s.  Sd.  was  to  run  on 
the  block  freight  and  cai-go  of  the  said  barque  "Lord  Cochrane,"  whereof  the  said 
L.  Smith  was  master,  and  to  proceed  from  thence  to  the  port  of  [540]  Liverpool  at  the 
rate  or  premium  of  £20  per  cent.,  in  consideration  whereof,  the  usual  risks  of  the 
seas  excepted,  and  for  the  further  security  of  the  said   M'Calmont  &  Co.,  the  said 
L.  Smith,  for  himself,  as  well  as  in  the  names  of  the  before-mentioned  owners,  did,  by 
those  presents,  mortgage  and  assign   over  to  the  said  M'Calmont  &  Co.,  their  heirs, 
&c.,  the  said  barque  "  Lord  Cochrane,"  her  freight  and  cargo,  together  with  all  her 
tackle,  apparel,  furniture,  and  appurtenances  ;  and  it  was  further  declared  that  the 
said  barque  "  Lord  Cochrane,"  her  freight  and  cargo,  were  thus  assigned  over  for  the 
security   of  the  money  taken  up  by  the  said  L.  Smith  for  himself  and  the  before- 
recited  owners,  and  should  be  delivere<]  to  no  other  use  or  purpose  whatsoever  until 
payment  of  that  bond  was  first  made,  with  the   premium   that  might  become   due 
thereon  :  and  the  condition  of  the  said  writings  obligatory  was  thereunto  and  to  each 
of  them  subscribed  to  be  to  the  tenor  and  effect  following,  that  is  to  say,  that  if  the 
above-bounden  L.  Smith,  for  himself  and  his  said  owners,  their  heirs,  executors,  &c., 
should  and  did  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  M'Calmont  &  Co., 
or  their   attornies   in   England,  legally  authorised  to   receive   the  same,   their  heirs, 
executors,  &c.,  the  full  and  just  sum  of  85581.  12s.  4d.  sterling,  being  the  principal  of 
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that  bond,  together  with  the  premium  which  should  become  due  thereon  at  or  before 
the  expiration  of  twenty  days  after  the  arrival  of  the  said  barque  in  the  port  of 
Liverpool,  or,  in  case  of  the  loss  of  the  said  barque,  such  an  average  as  should  have 
become  due  on  the  salvage,  then  that  obligation  to  be  void  and  of  no  effect,  otherwise  to 
remain  in  full  force  and  virtue ;  and  that  having  signed  to  three  bonds  (meaning  the 
said  bottomry  bonds),  all  of  the  same  tenor  and  date,  the  one  of  which  being 
accomplished,  the  other  two  should  be  void  and  of  no  effect;  as  by  the  said 
bottomry  bonds,  reference  being  thereunto  had,  will  fully  appear.  And  the  plaintiff 
in  fact  saith,  that  the  said  M'Calmont  &  Co.  then  duly  advanced,  lent,  and  [541] 
paid  to  the  said  L.  Smith,  as  such  master  as  aforesaid,  the  sum  of  71321.  .3s.  8d., 
upon  the  security  aforesaid,  and  on  no  other,  and  which  said  sum  was  then  duly 
applied  by  the  said  L.  Smith  in  paying  and  defraying  the  said  costs  and  expenses  so 
necessarily  incurred  at  Pernambuco  as  aforesaid  ;  And  the  plaintiff  further  saith,  that 
the  said  bottomry  bond  was  a  valid  and  binding  instrument,  and  operated  by  law  to 
bind  and  hypothecate  the  said  cargo  on  board  the  said  ship,  and,  amongst  it,  the  said 
goods  and  merchandize  of  him  the  plaintiff  so  shipped  and  loaded  on  board  thereof  as 
aforesaid,  of  all  which  said  several  premises  the  defendant  then,  and  before  the  making 
of  the  promise  hereinafter  mentioned,  had  notice  :  and  thereupon  and  in  consideration 
of  the  said  several  premises,  the  defendant  then  promised  the  plaintiff  to  indemnify 
and  save  him  harmless  against  any  loss  or  damage  which  might  lawfully  accrue  to 
him,  the  plaintiff,  as  owner  of  the  said  goods  and  merchandises,  by  or  by  reason  of 
the  said  premises.  And  the  plaintiff  in  fact  says,  that  afterwards,  to  wit,  on  &c.,  the 
said  ship  again  proceeded  on  her  said  voyage,  and  with  her  said  cargo,  and  with  the 
said  goods  and  merchandises  of  the  plaintiff,  then  being  part  of  the  said  cargo,  to  wit, 
on  &c.,  ariived  at  Liverpool  aforesaid.  And  the  plaintiff  further  saith,  that  the  said 
L.  Smith  did  not,  nor  did  the  defendant,  nor  the  said  W.  Benson,  nor  did  any  or 
either  of  them,  nor  any  one  for  them  or  in  their  behalf,  at  or  before  the  expiration  of 
twenty  days  after  the  arrival  of  the  said  ship  at  Liverpool,  or  at  any  other  time,  pay 
to  the  said  M'Calmont  &  Co.,  or  to  any  one  on  their  behalf,  the  said  sum  of  85581. 
12s.  4d.  in  the  said  bond  mentioned,  or  any  part  of  the  said  last-mentioned  sum. 
And  the  plaintiff  further  says,  that  by  reason  of  the  non-payment  of  the  said  sum  of 
85581.  12s.  4d.,  according  to  the  tenor  and  effect  of  the  said  bond,  the  said  M'Calmont 
&  Co.,  in  due  form  of  law,  to  wit,  on  e^'c,  took  proceedings  and  made  suit  in  the  Court 
of  Admiralty,  against  the  said  ship,  her  freight,  and  cargo,  to  recover  payment  of 
[542]  the  said  sum  of  monej',  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
duly  obtained  judgment  and  execution  for  the  recovery  thereof,  and  the  costs  of  the 
said  suit,  amounting  together  to  a  large  sum,  to  wit,  the  sum  of  1.3,9911.  5s.  3d.  And 
the  plaintiff'  further  saith,  that  the  value  of  the  said  ship,  and  of  her  freight,  and  of 
her  tackle,  apparel,  furniture,  and  appurtenances,  then  amounted  in  the  whole  to  a 
less  sum  than  the  said  sum  of  85581.  12s.  4d.  in  the  said  bond  mentioned,  to  wit,  to 
the  sum  of  31911.  5s.  3d.,  and  which  sum  alone  was  realised  to  the  said  M'Calmont  & 
Co.  out  of  and  in  respect  thereof,  whereby  and  by  reason  of  which  said  several  premises, 
a  large  sum,  to  wit,  the  sum  of  £10,000,  remained  and  was  due  and  unpaid  to  the  said 
M'Calmont  &  Co.,  upon  and  by  virtue  of  the  said  bond  and  judgment ;  whereupon 
the  plaintiff,  to  wit,  on  &c.,  was  forced  and  compelled  to  pay  to  the  said  M'Calmont 
&  Co.,  and  did  then  pay  to  the  said  M'Calmont  &  Co.,  as  a  contribution  towards  the 
said  last-mentioned  sum  and  the  interest  thereon  lawfully  accruing,  for  all  which  he 
and  his  said  goods  and  merchandise  were  then  liable,  a  large  sum,  to  wit,  the  sum  of 
£2000,  then  being  a  less  sum  than  the  value  of  his  said  goods  and  merchandises,  and 
being  over  and  above  the  said  freight  payable  in  respect  thereof.  And  the  plaintiff 
further  saith,  that  the  said  payment  and  contribution  which  he  was  so  compelled  to 
make  as  aforesaid,  was  loss  and  damage  which  lawfully  accrued  to  him,  the  plaintiff", 
as  owner  of  the  said  goods  and  merchandises,  for  and  by  reason  of  the  said  premises 
'in  the  introductory  part  of  this  declaration  mentioned:  and  he,  the  plaintiff,  also 
sustained  further  loss  and  damage  which  lawfully  accrued  to  him  as  owner  of  the  said 
goods  and  merchandise,  by  reason  of  the  said  premises  last-mentioned,  that  is  to  say, 
loss  and  damage  to  the  amount  of  £1000,  for  costs  which  he  the  plaintiff  was  forced 
and  obliged  to  pay  and  become  liable  to  pay,  as  well  to  the  said  M'Calmont  &  Co.,  as 
for  his  own  costs  neees.sarily  and  justifiably  incurred  by  him,  in  [543]  and  about  the 
said  proceedings  in  the  said  Admiralty  Court,  which  were  so  taken  upon  the  said 
bond,  by  reason  of   the   defendant   having   refused   to  pay  the   said   sum   therein 
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mentioned,  of  all  wbich  said  several  premises  the  defendant  then  had  notice.  Yet 
the  defendant,  not  regarding  his  promise,  did  not  nor  would  indemnify  or  save 
harmless  the  plaintiff'  against  the  said  loss  or  damage  which  so  lawfully  accrued  as 
aforesaid  to  the  plaintiff,  as  owner  of  the  said  goods  and  merchandise,  or  any  part  or 
portion  thereof,  but  wholly  neglected  and  refused  so  to  do.  Whereby  and  in  conse- 
quence whereof,  the  plaintiff  hath  wholly  lost  and  been  deprived  of  the  said  several 
sums,  which  he  the  plaintiff  was  so  forced  and  compelled  to  pay  as  aforesaid,  and  by 
means  of  the  said  several  premises  the  plaintiff  hath  been  and  is  otherwise  greatly 
injured  and  damnified. 

Plea,  that  the  said  bottomry  bond  was  execHted  by  the  said  master  without  any 
express  authority  from  the  defendant,  and  that  before  and  at  the  time  when  the  same 
was  executed  by  the  said  master,  at  the  place  and  under  the  circumstances  in  the  said 
first  count  mentioned,  the  amount  of  the  costs  and  expenses  in  the  said  count  men- 
tioned would  exceed,  and  in  fact  exceeded,  the  amount  of  what  would  be  and  was  the 
value  of  the  said  ship  when  repaired,  as  in  the  said  count  mentioned,  and  of  all  the 
freight  which  would  be  earned  by  the  said  ship,  in  case  she  should,  after  being  repaired 
as  in  that  count  mentioned,  proceed  upon  her  said  voyage,  and  should  safely  arrive  at 
Liverpool  with  all  her  cargo.  And  the  defendant  further  saith,  that  when  and  so 
soon  as  he  received  notice  of  the  premises,  he  did  abandon  the  said  ship,  and  all  right 
and  title  to  the  same,  and  to  all  freight  in  respect  of  the  said  voyage,  and  did  refuse 
to  ratify,  and  never  did  ratify,  the  act  of  the  said  master  in  executing  the  said  bottomry 
bond  as  in  the  said  count  mentioned.     Verification. 

General  demurrer,  and  joinder. 

The  ease  was  argued  in  Trinity  Term,  184.5,  by  Martin,  [544]  for  the  plaintiff,  and 
Sir  T.  Wilde  for  the  defendant ;  and  again,  by  desire  of  the  Court,  in  Easter  Term, 
1847  (April  30  and  May  5),  by  Martin  for  the  plaintiff,  and  Sir  Fitzroy  Kelly  for  the 
defendant. 

Arguments  for  the  plaintiff.  The  declaration  is  good.  The  liability  of  the  defen- 
dant arises  from  clear  legal  principles.  The  contract,  which  is  made  with  the  owner 
of  the  ship  by  his  accredited  agent,  is  to  bring  home  the  plaintiff's  goods  in  that 
particular  ship,  subject  to  the  ordinary  proviso  respecting  dangers  of  the  seas.  The 
ship  sustained  an  injury  ;  and  it  being  the  duty  of  the  owner  to  repair,  the  law 
empowers  him  for  that  purpose  to  hj^pothecate  the  goods  of  the  merchant.  Some 
expressions  of  Lord  Stowell,  in  his  celebrated  judgment  in  the  case  of  The  (h-aliiudine 
(3  Rob.  25.5),  will  be  referred  to,  as  shewing  that  the  master  is  the  agent  of  the  owner 
of  the  goods ;  but  that  is  not  so.  In  cases  of  unavoidable  necessity,  the  master  may 
sell  the  goods  of  the  merchnat ;  the  latter,  however,  is  entitled  to  be  indemnified  by 
the  shipowner.  The  case  is  similar  in  principle  to  that  of  Exall  v.  Partridge  (8  T.  R. 
308),  where  the  goods  of  a  stranger  on  the  piemises  of  another  were  distrained  by  a 
landlord  for  rent  in  arrear,  and  it  was  held  that  the  stranger  might  maintain  an  action 
for  money  paid  to  the  use  of  the  lessees,  for,  under  the  circumstances,  the  law  implied 
a  promise  to  repay.  In  Powell  v.  Gudgeon  (5  M.  &  Sel.  431),  which  was  an  action 
upon  a  policy  of  insurance  on  goods,  it  appeared  that  the  ship,  being  disabled  by  perils 
of  the  seas,  was  obliged  to  put  into  port  for  repairs ;  and  in  order  to  defray  the 
expenses  of  such  repairs,  the  master,  having  no  other  means  of  raising  money,  sold 
part  of  the  goods,  and  applied  the  proceeds  in  payment  of  those  expenses,  and  the 
Court  held  that  the  underwriter  was  not  answerable  for  this  loss.  Bayley,  J.,  there 
says, — "  It  does  not  appear  to  me  that  this  was  a  loss  by  a  peril  of  the  sea,  or  such  as 
entitles  the  assured  to  reco-[545]-ver  under  the  general  words  of  the  policy,  but  a  loss 
for  which  the  owners  of  the  goods  will  be  entitled  to  be  reimbursed  by  the  owner  of 
the  ship.  The  owner  of  the  ship  undertakes  to  have  the  ship  fit  to  perform  her  voyage  ; 
and  in  case  of  accident,  it  is  the  duty  of  the  owner,  and  the  master  in  place  of  the 
owner,  to  provide  for  its  repair."  [Pollock,  C.  B.,  referred  to  Sarqwj  v.  Hohson  (2  B. 
&  C.  7).]  The  question  then  is,  had  the  master  a  right  to  hypothecate  the  cargo  1  It 
was  so  decided  in  The  Gratitudine  (3  Hob.  240).  The  judgment  in  that  case  is  founded 
on  the  fact  that  there  is  no  difference  in  this  respect  between  hypothecation  and  sale. 
In  Abbott  on  Shipping  (chap.  5,  p.  371,  8th  ed.),  it  is  said,— "If  the  master,  being 
compelled  to  take  refuge  in  a  foreign  port  during  the  course  of  his  voyage,  has 
occasion  for  money  for  the  repairs  of  the  ship,  or  other  expenses  necessary  to  enable  him 
to  prosecute  and  complete  the  voyage,  and  cannot  otherwise  obtain  it,  he  may,  as  hath 
been  before  observed,  either  hj'pothecate  the  whole  cargo  to  sell  a  part  of  it  for  this 
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purpose  :  in  the  latter  case,  if  the  ship  reach  the  place  of  destination,  the  merchant 
will  be  entitled  to  receive  the  clear  value  for  which  the  goods  might  have  been 
sold  at  that  place."  For  that  position  the  case  of  Akrs  v.  Tobin  (at  Guildhall,  Oct.  30, 
1802,  before  Lord  EUeuborough,  C.  J.)  is  cited.  Richardsmi  v.  Nourse  (3  B.  &  Aid. 
237)  is  to  the  same  eflect.  The  language  of  Lord  Stowell,  in  his  judgment  in  The 
Giatitudine,  is  not  opposed  to  this  view.  Speaking  of  hypothecation,  jettison,  and 
ransom,  he  says  (3  Eob.  260), — "  In  all  these  cases  the  character  of  agent  respecting 
the  cargo  is  thrown  upon  the  master,  by  the  policy  of  the  law  acting  on  the  necessity 
of  the  circumstances  in  which  he  is  placed.  But  it  is  said  that  this  can  only  be 
done  for  the  immediate  benefit  of  the  cargo,  and  not  for  the  repairs  of  the  ship. 
It  is  very  true  that  this  involuntary  agent  ought,  like  an  appointed  agent,  in  all 
[546]  cases  to  act  for  the  best  respecting  the  property.  Even  in  the  case  of  an 
universal  jactus,  which  appears  least  likely  to  conduce  to  the  benefit  of  the  cargo, — 
still  it  is  so ;  the  ship  is  compelled  in  that  case  to  pay  an  average,  by  which  means 
the  little  which  is  to  be  taken  as  a  remnant  of  the  cargo  is  preserved;  whereas, 
otherwise,  both  ship  and  cargo  would  have  been  totally  lost.  In  the  case  of  ransom, 
what  was  intended  for  the  benefit  of  the  cargo  may  eventually  consume  the  whole, 
the  proprietor  will  not  be  benefited  in  such  a  case,  but  he  caimot  be  damnified ;  he 
will  have  had  the  chance  of  advantage  without  the  danger  or  possibility  of  loss,  for 
he  cannot  sutt'er  beyond  the  value  of  the  cargo,  which,  without  such  ransom,  would 
have  gone  to  the  enemy  in  toto.  It  is  the  same  consideration  which  founds  the  rule 
of  law  that  applies  to  the  hypothecation  of  a  ship."  That  language  is  correct  with 
reference  to  the  case  then  before  the  Court,  but  is  inapplicable  to  the  present  case. 
When  the  master  of  a  ship  exercises  his  right  of  jettison,  can  it  be  said  that  he  acts 
as  the  agent  of  the  owner  of  the  goods  I  In  the  case  of  Cary  v.  White  (5  Bro.  P.  C. 
32-5),  which  is  cited  in  Abbott  on  Shipping  (p.  136,  Sth  ed.),  the  House  of  Lords 
held  that  the  shipowner  is  liable  for  money  borrowed  by  the  master  for  the  necessary 
repairs  and  use  of  the  ship  during  the  voyage,  though  not  upon  bottomry.  IVebsteT 
v.  Heekainp  (4  B.  &  Aid.  352)  is  to  the  same  efifeet.  In  Arthur  v.  Barton  (6  M.  &  W. 
138),  it  was  held  that  the  master  of  a  ship  has  authority  by  law  to  pledge  the  credit 
of  his  owner  for  money  advanced  to  the  master  in  an  English  port  where  the  owner 
has  no  agent,  if  such  advance  of  money  was  necessary  for  the  prosecution  of  the 
voyage. 

Secondly.  The  plea  is  bad.  The  first  allegation  is,  that  the  bond  was  executed 
by  the  master  without  the  express  authority  of  the  defendant.  That  is  immaterial ; 
for,  assuming  the  master  to  be  the  agent  of  the  shipowner,  it  is  [547]  his  duty  to 
repair  the  ship.  The  plea  goes  on  to  allege  that,  at  the  time  the  bond  was  executed, 
the  costs  and  expenses  exceeded  in  amount  what  would  be  the  value  of  the  ship  when 
repaired,  and  its  freight.  It  is  not,  however,  shewn  that  the  master  acted  otherwise 
than  bona  fide.  [Parke,  B.  In  {-'lierboom  v.  Chapman  (13  M.  &  W.  230),  we  held  that 
the  master  was  agent  of  the  shipper,  so  as  to  give  a  good  title  to  a  purchaser  of  the 
damaged  cargo,  but  for  no  other  purpose.]  The  third  allegation  is,  that  the  defendant, 
when  he  received  notice,  abandoned  the  ship  and  freight.  The  answer  to  that  is,  that 
the  Court  of  Admiralty  has  decided  that  the  bond  is  good.  The  judgment  of  the 
Court  of  Exchequer  Chamber  in  the  case  of  Bemon.  v.  ChapmaH  (5  C.  B.  330)  entirely 
disposes  of  this  plea.  There  the  Court  say,— "The  vessel  was  repaired,  and  we 
cannot  assume  that  the  master,  in  repairing  her,  was,  as  suggested,  no  longer  the 
agent  of  the  owner,  but  in  the  situation  of  a  mere  stranger,  or  wrong-doer,  taking  the 
vessel  without  authority,  and  dealing  with  it  as  his  own,  especially  as  no  motive  can 
be  suggested  for  his  so  doing.  It  must  be  borne  iu  mind  that  it  is  the  primary  duty 
of  the  master  to  use  all  his  efibrts  to  bring  the  adventure  to  a  successful  termination, 
and  as  the  repairs  were  done  with  that  view,  it  is  to  be  assumed  that  they  were  done 
in  the  due  discharge  of  the  master's  duty  ;  at  any  rate,  we  cannot  come  to  a  contrary 
conclusion  without  an  express  finding  to  that  effect." 

Arguments  for  the  defendant.  This  is  an  action  arising  out  of  a  bottomry  bond, 
and  if  such  an  action  could  be  maintained,  the  books  would  be  replete  with  ciises. 
For  more  than  a  century  before  the  determination  of  The  Gratitudine,  which  Wiis 
in  the  year  1801,  it  had  become  the  frequent  practice  of  merchants  to  hypothecate 
the  cargo  as  [548]  well  as  the  ship  by  one  bottomry  bond,  but  no  trace  of  an  action 
like  the  present  can  be  found.  The  argument  might  have  no  weight  if  used  with 
reference  to  joint-stock  companies,  because  they  are  novel  institutions;  this  case, 
Ex.  Div.  X.— 8* 
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however,  must  have  frequently  occurred.     It  is  immaterial  for  this  questiou  whether 
an  insurance  has  been  cttected  or  not.     The  declaration  states  that  the  money  could 
not  be  procured  without  hypothecation  of  the  cargo  as  well  as  of  the  ship  and  freight. 
The  latter  are  seized,  and  both  being  exhausted,  a  claim  is  made  upon  the  cargo. 
This  action  is  not  maintainable,  on  the  ground  that  the  money  was  borrowed  by  the 
master,  not  as  agent  for  the  shipowner,  nor  for  any  purpose  in  which  he  was  interested, 
or  for  the  performance  of  any  duty  which  he  was  bound  to  perform,  but  as  the  agent, 
and  for  the  sole  benetit,  of  the  owner  of  the  cargo.     It  is  not  disputed  that  if  a  master 
borrows  money  to  be  laid  out  in  the  repair  of  a  ship,  and  for  the  benefit  of  the  owner 
of  the  ship,  he'  acts  as  the  agent  of  the  shipowner.     But  the  doctrine  has  no  applica- 
tion to  money  procured  on  a  bottomry  bond.     A  shipowner  is  not  liable  to  any  action 
for  money  borrowed  on  a  bottomry  bond.     Where  the  master  hypothecates  the  ship, 
he  acts  as  agent  of  the  shipowner,  but  if  he  goes  beyond  that,  and  also  hypothecates 
the  cargo,  he  borrows  for  the  owner  of  the  cargo.     The  authority  of  the  master  to 
borrow  money  on  bottomry  bond  is  limited  to  the  value  of  the  ship.     The  law  is  clear 
as  to  the  power  and  duty  of  the  master.     If  the  sum  borrowed  be  less  than  the  value 
of  the  ship,  the  master  acts  within  the  scope  of  his  authority,  but  if  the  sum  required 
for  repairs  should  exceed  the  amount  of  the  value  of  the  ship  when  repaired,  and  the 
master  in  consequence  hypothecates  the  cargo,  he  then  acts  as  the  agent  of  the  shipper. 
Where  the  master  hypothecates  the  ship,  he  cannot  render  the  owner  liable  beyond 
its  value.     The  owner  of  the  cargo  cannot  call  on  the  shipowner  to  pay  for  that  which 
is  of  no  advantage  to  him,  for  he  must  have  [549]  given  up  the  ship  when  the  cargo 
was  hypothecated.     The  case  of  The  GratihuUne    (3  liob.  240,  255)  came  on  upon 
petition,  which  stated — "  That  the  imperial  ship,  the  '  Gratitudine,'  having  on  board 
a  cargo  of  fruit,  and  bound  from  Trieste,  Zante,  and  Cephalonia,  to  London,  met  with 
extremeh'  tempestuous  weather,  and    sprung  a   leak,  whereby  the  cargo   sustained 
considerable  damage;  that  the  master  was  obliged,  for  the  safety  of  the  ship  and 
cargo,  and  for  the  preservation  of  the  lives  of  the  crew,  to  put  into  Lisbon  and  unlade  : 
that  the  master  applied  for  advice  and  assistance  to  F.  Calvert,  who  was  the  corre- 
spondent of  Mr.  Powell,  one  of  the  principal  consignees  in  England  ;  that  Mr.  Calvert 
wrote  a  letter  to  Mr.  Powell,  advising  him  of  the  misfortune  which  had  befallen  the 
cargo,  and  the  steps  which  had  been  taken,  and  desiring  his  directions  for  their  future 
conduct ;  that  in  answer  to  that  application,  he  leceived  a  letter  from  Mr.  Powell, 
stating — '  that  to  the  master  it  belonged  exclusively  to  adopt  every  necessary  measure 
for  the  preservation  of  the  cargo,  and  that  if  it  was  necessary  to  unlade,  the  master 
alone  was  to  judge  of  the  propriety  of  such  a  measure : '  that  the  master  being  in 
want  of  money  to  defray  the  charges  of  the  repairing  the  vessel,  and  of  unlading'the 
cargo,  borrowed  of  the  aforesaid  F.  Calvert  the  sum  of  52731.    12s.   on    a   certain 
bottomry  bond  bearing  date  the  31st  of  January,  ISOl,  binding  the  ship  and  appur- 
tenances, cargo,  and  freight  to  pay  the  said  sum  of  52731.  12s.  within  twenty-four 
hours  after  the  arrival  of  the  said  ship  in  the  port  of  London,  or  any  other  port ;  that 
the  said  bond  had  been  duly  presented  to  the  master,  who  refused  to  discharge  it ; 
that  the  holder  had  no  other  means  of  recovering  his  debt  than  by  proceedings  against 
the  ship,  freight,  and  cargo,  and  prayed  the  Court  to  decree  a  monition  against  the 
bail  given  to  answer  the  action  in  respect  to  the  cargo  and  freight,  for  payment  of 
the  balance  due  after  payment  of  the  proceeds  of  the  sale  of  the  ship."     It  was  there 
argued  that  the  master  had  not,  [550]  under  the  circumstances  stated,  a  right  to 
hypothecate  the  cargo  for  the  repairs  of  the  ship,  for  payment  whereof  the  ship,  her 
ftu:.  ™''^'  '"i^  f'eight,  were  liable.     Lord  Stowell,  in  delivering  judgment,  savs 
{.i  Kob.  i5/):— "Ihe  proposition  contained  in   the  act  does  not    go  the  length  of 
asserting  universally  that  the  master  has  not  a  right  to  hypothecate"  his  cargo  in  any 
possible  case,  but  denies  the  power  of  the  master  to  hypothecate  it  under  the  eircum- 
st^mces  ot  this  particular  case.     In  the  course  of  the  discussion,  however,  the  argument 
has  been  earned  to  the  entire  extent,  and  it  has  been  contended  that  the  master  has 
no  right  to  bind  the  owner  of  the  cargo  in  any  case,  upon  this  ground,  that  although 
h,n     H      l"-^      ""/     •■epresentative  of  the  ship,  and  bv  virtue 'of  that  relation  may 
IpIL  ''    .^  ."^  °^^"e'-s..he  is  not  the  agent  of  the  proprietors  of  the  cargo,  and 

the.efore  cannot  bind  it.     It  is  said  that  he  is  the  mere  depository  and  common  carrier 
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which  it  has  been  thrown  out ;  for  though,  in  the  ordinary  state  of  things,  he  is  a 
stranger  to  the  cargo  beyond  the  purposes  of  safe  custody  and  conveyance,  yet  in 
cases  of  instant  and  unforeseen  and  unprovided  necessity,  the  character  of  agent  and 
super-cargo  is  forced  upon  him,  not  by  the  immediate  act  and  appointment  of  the 
owner,  but  by  the  general  policy  of  the  law ;  unless  the  law  can  be  supposed  to  mean 
that  valuable  property  in  his  hand  is  to  be  left  without  protection  and  care.  It  must 
unavoidably  be  admitted,  that,  in  some  cases,  he  must  exercise  the  discretion  of  an 
authorised  agent  over  the  cargo,  as  well  in  the  prosecution  of  the  voyage  at  sea  as  in 
intermediate  ports,  into  which  he  may  be  compelled  to  enter."  This  is  not  money 
borrowed  which  creates  a  debt.  It  is  not  averred  on  the  record  that  the  master,  believing 
[551]  that  the  ship  would  ultimately  be  worth  the  costs  of  repairs,  determined  to 
repair  for  the  benefit  of  the  shipowner,  and  in  no  respect  as  the  agent  of  the  owner  of 
the  cargo.  So  far  as  regards  the  pledge  of  the  ship,  the  master  acts  as  the  agent  of 
the  shipowner ;  but  with  respect  to  the  pledge  of  the  cargo,  he  is  agent  of  the  owner 
of  the  cargo.  [Piatt,  B.  Suppose  the  costs  of  repair  £4000,  and  the  value  of  the 
ship  and  freight  £5000,  and  of  the  cargo  £4000,  and  that,  after  the  arrival  of  the 
vessel  at  its  place  of  destination,  the  owner  of  the  cargo  pays  £4000  to  redeem  it, 
could  he  call  upon  the  shipowner  to  repay  him '?]  He  would  acquire  the  same  right  as 
the  obligee,  and  niight  sue  the  shipowner  in  the  Court  of  Admiralty.  It  is  manifest 
from  the  judgment  of  Lord  Stowell  in  The  Gratitudine,  that  he  entertained  an  opinion 
that  the  master  had  no  power  to  bind  the  shipowner  beyond  the  value  of  the  ship. 
He  says  (3  Rob.  274) — "It  is  said  that  he  ought  to  have  bound  his  owners  likewise  ; 
but  those  who  propose  that  should  first  prove  his  authority  to  bind  his  owners  personally 
beyond  the  value  of  their  ship  (which  value  he  has  already  bound),  and  likewise  find 
merchants  at  Lisbon  who  would  be  willing  to  advance  money  upon  the  personal 
security  of  the  owners  living  at  Trieste,  whom  they  might  be  under  the  necessity  of 
ultimately  following  into  a  personal  suit  in  the  Supreme  Court  of  the  Empire."  If, 
however,  the  master  has  a  power  to  bind  the  shipowner  beyond  the  value  of  the  ship, 
he  can  only  do  so  by  a  personal  contract,  not  by  a  bottomry  bond.  He  cannot  bind 
the  owner  and  also  the  ship.  The  master  would  be  guilty  of  a  breach  of  duty  if  he 
were  to  hypothecate  the  cargo  for  the  exclusive  benefit  of  the  shipowner,  and  where 
the  amount  of  repairs  is  less  than  the  value  of  the  ship,  it  must  be  presumed  that  the 
master  would  pledge  the  ship  alone.  On  whom  is  the  loss  to  fall — on  the  bondholder 
or  on  the  owner  of  the  cargo?  If  the  money  borrowed  be  [552]  within  the  value  of 
the  ship  and  freight,  the  owner  of  the  cargo  sustains  no  injury,  although  his  cargo  is 
pledged,  for  the  shipowner  is  liable  to  and  must  pay  the  full  value  of  the  ship  and 
freight.  If  the  money  borrowed  exceeds  the  value  of  the  ship  and  freight,  the  owner 
of  the  cargo  ought  to  pay  the  surplus,  for  it  has  been  borrowed  and  applied  for  his 
exclusive  benefit.  [Parke,  B.  The  fallacy  of  your  argument  is,  that  the  liability  of 
the  owner  is  restricted  to  the  value  of  the  ship.  Suppose  the  ship  worth  £2000,  the 
cargo  worth  £7000,  and  the  costs  of  repair  to  be  £8000, — who  is  to  sustain  the  loss? 
Or  suppose  the  master  hypothecates  without  a  bottomry  bond,  or  sells,  a  part  of  the 
cargo, — would  not  the  shipowner  be  liable  ?]  If  the  master  hypothecates  or  sells  the 
whole  or  part  of  the  cargo  before  or  after  the  bottomry,  the  shipowner  would  be  liable, 
but  not  if  the  bottomry  is  part  of  the  same  transaction.  In  that  case  he  cannot  charge 
the  owner  of  the  ship  beyond  its  value,  for  there  is  no  personal  contract — it  is  a  mere 
pledge.  [Pollock,  C.  B.  i'our  argument  would  go  to  the  extent  that  the  owner 
might  get  a  new  ship  at  the  expense  of  the  cargo.] 

Secondly.  The  plea  is  good.  Though  the  bond  is  valid,  the  master  had  no  power 
to  bind  the  owner  of  the  ship  beyond  its  value.  Lord  Stowell,  in  the  same  judgment, 
says  (3  Kob.  26 1 ) : — "  In  all  cases  it  is  the  prospect  of  benefit  to  the  proprietor  that  is 
the  foundation  of  the  authority  of  the  master.  It  is  therefore  true,  that  if  the  repairs 
of  the  ship  produce  no  benefit  or  prospect  of  benefit  to  the  cargo,  the  master  cannot 
bind  the  cargo  for  such  repairs."  In  like  manner,  if  the  repairs  produce  a  benefit  to 
the  cargo  beyond  the  value  of  the  ship,  so  that  the  owner  of  the  ship  derives  no  benefit 
from  the  pledge,  the  owner  of  the  cargo  ought  to  sustain  the  whole  liability.  His 
Lordship  pioceeds  (p.  263) — "  But  hypothecation  may  be  of  the  whole,  be-[553]-cause 
it  may  be  for  the  benefit  of  the  whole,  that  the  whole  should  be  conveyed  to  its  proper 
market ;  the  presumption  being  that  this  hypothecation  of  the  whole,  if  it  att'ects  the 
cargo  at  all,  will  finally  operate  to  the  sale  of  a  part;  and  this  in  the  best  market  at 
the  place  of  its  destination,  and  in  the  hands  of  its  proper  consignees.  .  .  .     On  the 
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other  hand  the  safe  conveyance  of  a  valuable  cargo  may  be,  in  many  instances,  of 
intinitelv  more  value  to  the  merchant  than  the  whole  expense  of  the  repau-s  if  the 
whole  could  be  devolved  on  the  cargo.  Generally  it  cannot  be  so,  in  the  very  form 
and  structure  of  these  bonds  the  ship  and  freight  being  usually  the  hrst  things  that 
are  hvpothecatcd  •  but  if  it  were  to  happen  that  they  were  omitted  in  the  literal  terms 
of  the  bonds  still  thev  would  be  liable  in  contribution  to  the  extent  of  their  value, 
altiiou^'h  the  car<'o  alone  had  been  made  immediately  answerable  to  the  foreign  lender, 
who  has  nothing  to  do  with  averages  of  any  kind."  It  is  hardly  possible  that  the 
learned  judge  could  have  used  such  language,  if  he  had  supposed  that  the  owner  of 
the  cargo  had  a  remedy  over  against  the  shipowner.  He  evidently  considered  that 
natural  justice  and  equity  required  that  some  share  of  the  liability  should  be  imposed 
upon  the  owner  of  the  cargo,  even  where  the  ship  was  not  pledged. 

Ar-'uments  in  reply.  Unless  the  responsibility  of  shipowners  is  limited  at  common 
law,  as'^in  certain  cases  under  the  statute  53  Geo.  3,  e.  159,  the  plaintift'  is  entitled  to 
recover.  Suppose  a  contract  with  a  shipowner  to  bring  home  200,000  bales  of  cotton 
from  America,  and  the  goods  are  placed  on  board  a  ship  which  is  unfit  to  convey 
them,— has  the  shipowner  a  right  to  repair  at  the  expense  of  the  owner  of  the  cargo? 
As  the  plaintifi''s  goods  have  been  made  the  means  of  raising  money,  to  enable  the 
shipowner  to  perform  his  contract  by  bringing  home  the  goods,  the  plaintiff  is  entitled 
to  indemnity.  The  passages  in  the  judgment  of  Lord  Stowell  are  perverted  from  their 
meaning ;  they  only  apply  [554]  to  the  question  then  before  the  Court ;  if  not,  they 
are  extrajuilicial. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case,  which  is  one  of  considerable  importance,  was  argued 
for  the  second  time  in  Easter  Term  last,  before  my  Brothers  Parke,  Kolfe,  and  Piatt, 
and  myself,  having  been  previously  heard  when  my  Brother  Alderson  was  present. 
The  question  arises  on  a  demurrer  to  a  plea  to  the  first  count  of  a  declaration  in 
assumpsit,  brought  by  the  shipper  of  goods  from  Pernambuco  to  London,  against  the 
shipowner,  to  recover  a  compensation  for  the  loss  he  had  sustained,  the  master  having, 
in  consequence  of  damage  to  the  ship  by  perils  of  the  seas  in  a  foi'eign  port,  properly 
hypothecated,  for  its  neoe.ssary  repairs,  the  ship,  and  also  the  freight  and  cargo, 
including  the  plaintiff's  goods,  by  one  bottomry  bond ;  and  the  goods  having  become 
liable,  on  the  deficiency  of  the  ship  and  freight,  to  pay  the  diHerence,  and  the  plaintiff 
having  been  compelled  to  pay  it.  The  facts  are  stated  at  length  on  the  record,  and 
made  the  consideration  for  a  promise  by  the  defendant  to  indemnify,  and  the  question 
on  the  declaration  is,  whether  these  facts  raise  an  implied,  or  are  a  good  consideration 
for  an  express,  promise  to  do  so. 

There  is  a  plea  which  states  that  the  bottomry  bond  was  executed  by  the  master 
without  the  defendant's  express  authority,  and  when  the  costs  and  expenses  exceeded 
ill  amount  what  Avould  be  the  value  of  the  ship  when  repaired,  and  its  freight,  and 
that  the  defendant,  when  he  received  notice,  abandoned  the  ship  and  freight,  and  did 
not  ratify  the  act  of  the  master.  But  there  is  no  doubt  that,  notwithstanding  those 
circumstances,  the  bond  was  valid,  for  it  is  clear  that  a  merchant  advancing  money 
on  bottomry  in  a  foreign  port,  though  bound  to  shew  a  reasonable  case  of  [555] 
unprovided  necessity  for  the  advance,  from  the  want  of  repair  or  otherwise,  is  not 
bound  to  inquire  into  the  expediency  of  incurring  the  expense  of  those  repairs  with 
reference  to  the  interest  of  the  owner  :  The  Vibilia  (Wm.  Kob.  10).  And  on  the 
argument  Sir  F.  Kelly  admitted  the  validity  of  the  bond. 

The  question  then  is,  whether,  under  the  circumstances  stated  in  the  declaration, 
the  defendant  is  responsible  to  the  plaintiff  for  the  sum  he  had  been  obliged  to  pay  ; 
and  we  are  all  clearly  of  opinion  that  he  is. 

It  is  the  primary  duty  of  the  master,  acting  for  the  owner,  to  do  his  best  to  convey 
the  cargo  to  its  place  of  destination  in  the  same  ship,  and  in  case  of  damage  to 
repair  it.^  "He  ought  to  look  out  for  the  means  of  accomplishing  his  own  and  his 
employer's  contract;  that  is,  the  safe  conveyance  of  the  property  entrusted  to  his 
care,  and  in  the  same  vehicle  which  he  had  contracted  to  furnish :  "  The  Graliludine 
(3  Rob.  261). 

The  owner  of  the  goods  is  under  no  obligation  to  contribute  to  any  expenses,  except 
such  as  constitute  a  general  average,  and  that  of  the  repairs  in  this  particular  case  does 
not  fall  under  that  description. 
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To  accomplish  the  object  of  repairing  the  vessel,  the  master  is  authorised  to 
bind  his  owner,  by  causing  the  repairs  to  be  done  on  his  credit,  in  which  case  the 
tradesman  may  sue  the  owner ;  or  by  borrowing  money  on  his  credit  where  that  is 
necessary,  in  which  case  the  lender  has  his  remedy  against  the  owner ;  or  by  selling 
a  portion  of  the  cargo,  which  is  in  effect  borrowing  from  the  shipper  through  the 
medium  of  a  sale,  Bichardson  v.  Nourse  (3  B.  &  Aid.  237),  and  in  this  case  the  shipper 
may  sue  the  shipowner  ;  or  the  master  may  hypothecate  part  or  the  whole  of  the  cargo, 
which  gives  a  right  to  the  proprietor  of  it  to  recover  a  compensation  from  the  owner 
of  the  vessel.  All  these  are  merely  modes  of  raising  money  by  the  agent  of  the  ship- 
owner ou  his  account,  and  for  his  use,  to  enable  him  to  do  his  duty  by  repairing  [556] 
the  vessel,  and  in  all  the  shipowner  must  repay  the  lender.  The  agency  to  borrow  by 
these  various  modes,  and  so  to  bind  his  employer  to  the  lender,  is  cast  upon  the  master 
by  the  necessity  of  the  case. 

That  the  shipowner  was  bound  in  all  these  cases  to  repay  the  money  borrowed, 
was  not  disputed  by  Sir  F.  Kelly  ;  but  he  argued  that  the  bottomry  of  the  ship  by 
the  master  made  all  the  difference,  and  had  the  effect  of  limiting  the  responsibility 
of  the  owner  to  the  value  of  the  ship  and  freight,  and  that  to  be  enforced  by  a  remedy 
against  the  ship  only.  He  could  not  contend  that  if  there  was  a  sale  or  hypothecation 
before  or  after  the  bottomry,  the  owner  would  not  be  liable  for  the  amount  borrowed 
by  means  thereof,  and  he  was  therefore  obliged  to  limit  the  freedom  from  further 
responsibility  to  the  single  case  where  the  hypothecation  of  the  ship  and  cargo  were 
effected  by  one  instrument.  For  this  position  there  is  no  principle,  nor,  when  properly 
considered,  any  authority.  The  bottomry  bond  gives  no  remedy  to  the  lender 
against  the  owner  of  the  ship,  nor  against  the  owner  of  the  cargo,  personally ;  the 
remedy  is  in  rem  in  both  cases,  but  as  between  the  freighter  and  shipowner,  the 
cargo  of  the  former  is  pledged  to  secure  the  debt  of  the  latter,  and  when  the  former 
has  been  compelled  to  pay  the  debt  through  the  medium  of  the  pledge,  he  must  be 
reimbursed.  What  difference  can  it  make  on  principle,  whether  this  liability  of  the 
ship  by  bottomry  is  by  a  separate  instrument,  or  the  same  as  that  which  attaches 
liability  to  the  cargo? 

The  supposed  authority  for  this  proposition,  and  which  was  mainly  relied  upon 
by  Sir  F.  Kelly,  was  some  part  of  the  judgment  of  Lord  Stowell  in  the  case  of  The 
Gratitndine.  The  language  there  made  use  of  by  that  eminent  judge,  if  taken  literally, 
appears  to  sanction  the  notion  that  the  master  is  acting  merely  as  the  agent  of  the 
shipper  in  hypothecating  the  cargo  ;  that  the  hypothecation  is  for  his  benefit,  and  that 
he  must  bear  the  loss.  But  the  judgment  [557]  must  be  understood  secundum 
subjectam  materiem.  The  question  in  that  case  was,  whether  the  act  of  the  master  in 
hypothecating  the  cargo  was  done  by  the  implied  authority  of  the  shipper,  so  as  to 
give  the  pledgee  a  good  title.  This  was  the  question  in  the  cause  ;  not  whether  that 
act  of  the  master  would  give  a  remedy  to  the  shipper  against  the  owner  of  the  vessel 
— a  question  entirely  beside  the  case.  The  opinion  there  expressed,  that  the  master 
had  an  authority,  arising  from  the  necessity  of  the  case,  to  bind  the  shipper,  means 
only  that  he  was  bound  as  to  the  pledgee  or  purchaser  of  the  goods,  whose  title  could 
not  be  impugned,  and  the  pledgee  was  the  plaintiff  in  that  suit. 

The  authority  which  necessity  gives  the  master  to  borrow  for  his  benefit  would 
not  be  effectual — no  borrowing  could  take  place  through  the  medium  of  sale  or 
hypothecation  of  part,  or  the  hypothecation  of  all  the  caigo,  unless  a  good  title  could 
be  thereby  given  to  the  purchaser  or  pledgee.  There  is  an  agency,  therefore,  created 
by  the  same  necessity,  and  given  by  the  shipper  to  the  master,  to  bind  him  by  the 
sale  or  pledge.  But  this  agency  for  the  freighter  is  confined  to  cases  of  necessity 
affecting  his  interest,  and  where  the  sale  or  pledge  is  directly  or  indirectly  for  his 
benefit.  It  is  directly  beneficial  where  goods  are  damaged  by  perils  of  the  sea  and 
sold  ;  it  is  indirectly  so  where  there  is  damage  to  the  ship,  and  repairs  of  the  ship 
become  necessary  for  the  benefit  of  the  whole  adventure. 

In  all  other  cases,  where  by  no  possibility  the  shipper  could  derive  benefit,  there 
is  no  implied  authority  from  him  to  the  master,  and  the  act  of  sale  or  pledge  would 
be  simply  wrongful.  This  authority  from  the  shipper  to  the  master  to  give  a  good 
title  by  a  sale  or  pledge,  is  explained  and  limited  by  Lord  Stowell,  in  his  celebrated 
judgment  above  referred  to  (The  Gradtudine,  3  Rob.  277),  and  the  observations  on 
which  so  much  stress  was  laid  by  Sir  F.  Kelly,  are  to  be  understood  as  made  with 
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[558]  reference  to  this  authority,  and,  .so  miderstood,  they  do  not  affect  the  present 
(|!iestion,  which  is  not  one  between  the  shipper  an(j  creditor. 

Another  part  of  Lord  Stowell's  observations,  as  to  contribution  on  the  sale  of  part 
(3  Kob.  2fi4),  are  applicable  to  cases  of  general  average  only,  and  must  have  been 
made  with  reference  to  such  a  case. 

We  are  all  clearly  of  opinion  that  the  plaintitl'  in  this  case  is  entitled  to  our 
jiidgnient. 

Judgment  for  the  plaintiff. 

[559]    Vacation  Sittings  After  Michaelmas  Term. 

Price  and  Another,  Executors  of  the  Will  of  John  Price,  Deceased,  v.  Woodhouse, 
&  Ward.  Dec.  1,  1847. — Trespass  for  breaking  and  entering  the  plaintiffs' 
close,  and  seizing  and  taking  certain  goods  and  chattels,  to  wit,  two  horses.  The 
defendants  pleacled,  as  to  breaking  and  entering  the  said  close,  and  seizing  and 
taking  parcel  of  the  said  goods  and  chattels,  to  wit,  one  of  the  said  horses,  a 
justification  of  the  seizure  of  that  horse,  as  a  heriotdue  in  respect  of  a  customary 
tenement  whereof  the  plaintiffs'  testator  died  seised.  The  defendants  also  pleaded, 
as  to  the  breaking  and  entering  the  said  close  and  seizing  and  taking  parcel  of 
the  said  goods  and  chattels,  to  wit,  the  said  other  horse,  a  justification  of  the 
seizure  of  that  horse  as  a  heriot  due  in  respect  of  another  customary  tenement 
whereof  the  plaintiffs'  testator  died  seised.  The  plaintiffs  replied  separately  to 
each  of  the  pleas,  that  the  defendants,  at  the  same  time,  place,  and  occasion,  when 
they  took  the  horse  in  the  introductory  part  of  that  plea  mentioned,  also  seized 
and  took  the  said  other  horse  (being  the  residue  of  the  said  goods  and  chattels), 
under  colour  and  pretence  of  the  said  heriot  custom,  and  under  an  assertion  and 
claim  of  right  to  seize  and  take  the  same  other  horse  as  and  for  the  said  heriot 
custom  : — Held,  on  special  demurrer,  that  the  replications  were  good,  inasmuch 
as  the  seizure  of  the  other  horse  rendered  the  defendants  trespassers  ab  initio  as 
to  the  entry,  as  well  as  the  seizure  of  the  chattels. 

[See  further,  3  Ex.  616.] 

Trespass.  The  second  count  of  the  declaration  stated,  that  the  defendants,  on  &c., 
broke  and  entered  a  certain  close  and  building  of  the  plaintiffs  as  such  executors,  to 
wit,  a  certain  close,  being  part  and  parcel  of  a  certain  farm  there,  called  Hergest  Court 
farm,  in  the  occupation  of  the  plaintiffs  as  such  executors,  and  known  and  called  the 
fold  or  farm-yard  there,  and  a  certain  building  called  and  known  as  the  stalile  there, 
and  continued  there  for  a  long  space  of  time,  &c.,  and  then  seized  and  took  certain 
goods  and  chattels  of  the  plaintiffs  as  such  executors,  to  wit,  two  horses,  of  great 
value,  to  wit,  of  the  value  of  £100,  and  then  with  force  and  arms  unlawfully  ca'rried 
away  the  same,  and  kept  and  detained  forcible  possession  thereof,  until  the  plaintiffs, 
as  such  executors,  in  order  to  regain  possession  thereof,  were  forced  and  obliged  to 
pay  a  large  sum  of  money,  to  wit,  £50,  &c. 

The  defendants  pleaded,  fifthly,  as  to  the  breaking  and  entering  the  said  close 
and  building,  and  continuing  therein,  and  seizing  and  taking  parcel  of  the  said 
goods  and  chattels,  [560]  to  wit,  one  of  the  said  horses,  and  carrying  away  and 
keeping  and  detaining  the  same,  that  before  and  at  the  time  of  the  death  of  the 
said  John  Price  in  the  declaration  mentioned,  and  before  and  at  the  .said  time 
when  &c.,  one  J.  Woodhouse  was  and  still  is  lord  of  the  manor  of  English  Hunt- 
ingdon, in  the  county  of  Hereford,  and  that  the  said  John  Piice,  before  and  at 
the  time  of  his  death,  was  seised  in  his  demesne  as  of  fee,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  of  and  in  a  certain  customary  tenement, 
then  and  still  being  parcel  of  the  said  manor,  demised  and  demisable  by  copy  of  the 
Court  KoUs  of  the  said  manor,  according  to  the  custom  of  the  said  manor,  to  wit, 
of  a  certain  tenement  consisting  of  divers,  to  wit,  three  acres  of  arable  land,  formerly 
held  with  a  certain  messuage  and  garden,  called  and  known  as  the  Upper  House, 
which  said  tenement  was  and  is  situate  in  the  parish  of  Kington  in  the  county  afore- 
said, and  within  the  manor  afosesaid  :  that  within  the  same  manor  there  now  is,  and 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary  continually  hath  been, 
an  ancient  custom  there  used  and  approved,  that  the  lord  of  the  said  manor,  from 
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time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  seized  and  taken,  and 
been  accustomed  to  seize  and  take,  and  still  ought  to  seize  and  take,  upon  and  after 
the  death  of  every  tenant  dying  seized  in  his  demesne  as  of  fee  of  any  customary 
tenements  within  the  same  manor,  held  of  and  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  demised  and  demisable  as  aforesaid,  in  respect  of  such 
tenement  whereof  such  tenant  hath  died  so  seised,  the  best  beast  which  was  of  the 
said  tenant  at  the  time  of  his  death,  as  and  for  and  in  the  name  of  a  heriot  custom  : 
that  before  the  said  time  when  &c.,  the  said  John  Price,  so  being  tenant  of  the  said 
tenement  as  aforesaid,  died  so  seised  thereof  as  aforesaid,  whereupon  afterwards,  to 
wit,  at  the  said  time  when  &c.,  the  defendants,  as  the  servants  of  said  J.  Woodhouse, 
so  then  being  lord  of  the  said  manor  as  [561]  aforesaid,  and  by  his  command, 
peaceably  and  quietly  broke  and  entered  the  said  close  and  building,  for  the  purpose 
of  seizing  and  taking  the  said  horse  in  the  introductory  part  of  this  plea  mentioned, 
being  one  of  the  said  two  horses  in  the  said  second  count  mentioned  ;  the  said  horse 
then  being  upon  the  said  close  and  in  the  said  building,  and  a  beast  which  was  of  the 
said  John  Price  deceased,  at  the  time  of  his  death,  as  and  for  a  heriot  in  respect  of  such 
tenement  aforesaid,  whereof  the  said  John  Price  died  so  seised  as  aforesaid,  and  then 
continued  thereon  for  that  purpose  for  a  short  time,  to  wit,  for  such  time  as  was 
necessary  for  seizing  and  taking  the  same,  and  no  longer ;  and  thereupon  then  also, 
to  wit,  at  the  said  time  when  &c.,  as  the  servants  of  said  J.  Woodhouse,  and  by  his 
like  command,  seized  and  took  the  said  horse,  being  the  said  horse  in  the  introductory 
part  of  this  plea  mentioned,  and  one  of  the  said  hoises  in  the  said  second  count  men- 
tioned, which  said  horse  was  of  the  said  John  Price,  deceased,  at  the  time  of  his  death, 
and  carried  away  and  detained  the  same,  as  and  for  and  in  the  name  of  an  heriot 
custom,  for  and  in  respect  of  the  tenement  aforesaid  whereof  the  said  John  Price  died 
so  seised  as  aforesaid,  as  for  the  cause  aforesaid  they  lawfully  might,  which  said 
trespasses  are  the  breaking  and  entering  of  the  said  close  and  building,  and  the  seizing, 
taking,  carrying  away,  and  detaining  the  said  part  of  the  said  goods  and  chattels,  to 
wit,  one  of  the  said  two  horses  in  the  said  second  count  mentioned,  and  the  said  hoi'se 
which  is  in  the  introductory  part  of  this  plea  mentioned.     Verification. 

Si.xthly,  "  As  to  breaking  and  entering  the  said  close  and  building,  and  continuing 
therein,  and  seizing  and  taking  part  of  the  said  goods  and  chattels,  to  wit,  one  other 
of  the  said  two  horses,  and  carrying  away  and  detaining  the  same,"  a  justification  in 
precisely  similar  terms,  of  the  seizure  of  "the  said  other  horse,"  as  a  heriot  in  respect 
of  a  certain  other  customary  tenement,  consisting  of  a  messuage  and  dwelling-house 
at  Floodgates  Bridge. 

[562]  Replication  to  fifth  plea.  That  the  defendants,  on  and  at  the  said  time, 
place,  and  occasion,  when  and  where  they  seized  and  took  the  .said  horse  in  the 
introductory  part  of  the  same  plea  mentioned,  also  seized  and  took  the  said  other 
horse  in  the  said  second  count  and  in  the  same  plea  mentioned,  (being  the  residue  of 
the  said  goods  and  chattels  of  the  plaintiff's  as  such  executors),  under  colour  and 
pretence  of  the  said  heriot  custom,  and  under  an  assertion  and  claim  of  right  to  seize 
and  take  the  same  other  horse  as  and  for  and  in  the  name  of  the  said  heriot  custom, 
and  in  abuse  of  the  said  custom  and  right.     Verification. 

The  replication  to  the  sixth  plea  was  precisely  similar  in  terms  to  the  replication 
to  the  fifth. 

Special  demurrer  to  the  fifth  plea,  assigning  for  cause,  that  the  replication  neither 
traversed  any  material  averment  in  the  plea,  nor,  whilst  it  admitted  the  allegations 
therein  contained,  shewed  any  matter  of  excuse  or  discharge  in  avoidance  thereof  ; 
that  the  allegations  in  the  replication  were  wholly  irrelevant  and  immaterial,  and  the 
defendants  could  not  .safely  or  properly  take  any  issue  thereon. 

The  special  demurrer  to  the  replication  to  the  sixth  plea  was  precisely  similar  to 
the  above. 

Smythies,  in  support  of  the  demurrer.  The  replications  are  bad,  whether  the  fifth 
and  sixth  pleas  be  construed  as  one  plea  or  as  distinct  pleas.  If  those  pleas  amount 
to  one  matter  of  defence,  namely,  that  the  defendants  took  two  horses,  one  in  respect 
of  tenement  A  ,  and  the  other  in  respect  of  tenement  B.,  then  the  replications  are  bad, 
for  they  neither  traverse  nor  add  anything  to  the  facts  stated  in  the  pleas.  If  the 
fifth  and  sixth  pleas  be  taken  as  distinct  pleas,  the  replications  afford  no  answer,  for 
they  admit  the  defendants'  title  to  enter,  but  fail  to  shew  such  an  abuse  of  authority 
as  would  render  them  trespassers  ab  initio,  because  it  is  not  alleged  that  the  other 
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horse  was  seized  in  respect  of  the  same  tenement.  But  even  admitting  an  abuse  of 
authority  [563]  that  will  not  render  the  defendants  trespassers  ab  initio.  The  case 
falls  within  the  Hrst  resolution  in  the  Six  Carpenters'  case  (8  Rep.  146  a.),  that  "when 
an  entrv,  .tuthoritv,  or  license  is  given  to  any  one  by  the  law,  and  he  abuses  it,  he 
shall  1)6  a  trespasser  ab  initio  ;  but  not  where  the  entry,  authority,  or  license  is  given 
bv  the  party."  A  heriot  is  a  portion  of  the  price  which  the  tenant  pays  for  the  land  ; 
it  is  as  much  a  part  of  the  terms  of  the  holding  as  the  payment  of  a  line  or  quit  rent. 
There  is  a  distinction  between  a  distress  by  a  landlord  for  rent,  and  the  seizure  of  a 
heriot  by  a  lord  of  a  manor.  The  contract  between  landlord  and  tenant  is  simply  for 
payment  of  rent,  and  the  law  gives  the  foimer  an  authority  to  distrain  ;  but  on  the 
admission  of  a  tenant  to  a  copyhold  tenement,  he  enters  into  a  contract  to  allow  a 
heriot  to  be  taken  at  his  death,  therefore  the  right  to  seize  the  heriot  is  a  right 
"ranted  by  the  party  himself.  The  replications  admit  the  facts  which  shew  that  the 
heriot  vested  in  the  lord,  and  he  having  once  made  his  election,  no  subsequent  abuse 
of  authority  could  divest  the  property  fi'om  him. 

Keating,  contra.  The  defendants,  by  this  form  of  pleading,  attempt  to  evade  the 
trial  of  the  custom.  The  lord  claims  a  right  to  take  a  heriot  in  respect  of  each  and 
eveiy  tenement  of  which  the  tenant  dies  seised,  and  the  defendants  ought  to  have 
pleaded  that  the  tenant  died  seised  of  two  tenements,  and  therefore  they  took  the 
two  horses.  The  replications  are  good,  for  the  facts  therein  alleged  shew  that  the 
defendants  are  trespassers  ab  initio.  The  pleas  must  be  considered  as  offering  separate 
and  distinct  matters  of  defence.  It  appears,  then,  by  the  replications,  that  the  defen- 
dants, by  command  of  the  lord,  having  a  right  of  entry  to  take  one  beast  on  each 
occasion,  took  two,  and  the  lord  not  having  made  his  election,  they  became  trespassers 
as  to  l>oth.  A  custom  to  seize  a  heriot  is  an  authority  given  by  [564]  law,  and  an 
al)use  of  it  renders  the  party  a  trespasser  ab  initio.  In  the  Six  Carpenters'  case  (8  Rep. 
146  b.)  it  is  said,  "the  law  gives  authority  to  enter  into  a  common  inn  or  tavern  ;  so 
to  the  lord  to  distrain  ;  to  the  owner  of  the  ground  to  distrain  damage  feasant ;  to 
him  in  reversion  to  see  if  waste  be  done  ;  to  the  commoner  to  enter  upon  the  land  to 
see  his  cattle,  and  such  like."  It  is  difficult  to  see  how  those  various  instances  are 
less  the  act  of  the  party  than  a  custom  to  seize  a  heriot.  In  Viner's  Abridg.,  tit. 
"  Trespass,"  (6.  a.)  pi.  2,  it  is  said, — "  If  lessor  enters  into  the  house  to  see  if  waste 
be  done,  and  there  stays  all  night,  he  is  a  trespasser  ab  initio."  Again,  pi.  13,  "If 
the  custom  of  a  vill  be,  that  the  bailiffs  of  the  vill  shall  have  twopence  for  every  hide 
of  every  sheep,  cow,  or  ox  which  is  killed  within  the  said  vill,  and  for  non-payment 
of  it  to  seize  the  hides,  &c.,  and  after  the  bailiffs  do  take  certain  hides  for  non-payment, 
&c.  and  tan  them,  and  convert  them  into  leather,  by  this  they  are  ti-espassers  ab 
initio,  for  though  they  do  it  for  necessity,  because  othei'wise  the  hides  would  putrefy, 
yet  this  will  not  excuse  them,  inasmuch  as  the  damage  by  the  putrefying  will  be  only 
to  the  owner,  and  not  to  them,  for  they  may  have  an  action  of  debt  for  the  twopence. 
M.  42,  43,  El.  B.  R.,  between  Duncan  and  Reeve,  adjudged." — The  reason  why  an 
abuse  of  authority  or  license  given  by  law  renders  a  party  a  trespasser  ab  initio,  is, 
that  the  law  adjudges  by  the  subsequent  act  quo  animo  he  entered.  ,  Here  the  subse- 
quent act  was  the  seizure  of  two  horses  without  any  election  as  to  either.  Abington 
V.  Lipscoml)  (1  Q.  B.  776)  shews  that  an  election  is  necessary  in  order  to  give  the  lord 
a  property  in  the  beasts  seized.  It  has,  indeed,  been  held,  that  where  a  distress  is 
made  upon  goods,  some  of  which  are  not  distrainable,  the  distrainor  is  a  trespasser  ab 
initio  as  to  the  latter  only:  Earvey  v.  Pocock  (11  M.  &  W.  740),  Dod  v.  Monger 
(6  Mod.  215);  but  if  it  be  con-[565]-teiided  that  the  lord  had  a  right  to  take  one 
horse,  and  could  only  be  a  trespasser  as  to  the  other,  then  the  plea  should  have 
shewn  which  he  elected  to  take.  Assuming  that  the  right  to  take  a  heriot  is  analogous 
to  a  right  to  distrain,  the  case  of  Harvey  v.  Focock  puts  a  wrongful  seizure  on  the  same 
footing  as  a  subsequent  abuse.  The  tortious  act  which  renders  the  party  a  trespasser 
ab  initio,  also  measures  the  extent  of  the  trespass.  Here  the  lord,  having  seized  two 
horses  which  cannot  be  distinguished,  is  a  trespasser  as  to  both.  But  unless  the 
plaintiff  adopted  the  present  form  of  replication,  he  could  not  recover  damages  in 
respect  of  both  horses.  For  that  purpose,  it  would  be  useless  to  take  issue  o"n  the 
custom.  [Parke,  B.  The  point  is  reduced  to  this,— if  a  party  having  a  right  of  entry 
to  take  one  heriot,  enters  and  takes  two,  does  he  thereby  become  a  trespasser  ab 
initio,  both  as  to  the  entry  and  also  as  to  the  seizure?  Suppose  a  landlord  enters  for 
the  purpose  of  distraining,  and  he  takes  certain  distrainable  goods,  and  also  some 
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chattels  not  the  subject  of  a  distress,  would  that  make  him  a  trespasser  ab  initio  as 
to  the  entry,  or  only  as  to  the  seizure  of  the  chattels?  That  question  was  not  con- 
sidered in  Harvey  v.  Pocork.]  There  does  not  appear  to  be  any  decision  expressly  in 
point,  but  the  reasons  foT'  the  judgment  in  The  Six  Carpenters'  case  are  conclusive  to 
shew  that  a  subsequent  unlawful  distress  renders  the  party  a  trespasser  in  respect  of 
the  entry.  In  Oxlei/  v.  IJ'atts  (1  T.  R.  12),  the  declaration  did  not  charge  a  breaking 
of  the  close,  bnt  only  a  seizure  of  the  chattel. 

Smythies  replied. 

Parke,  B.  It  appears  to  me  that  the  replications  are  good.  The  defendants,  by 
their  pleas,  attempt  to  justify  the  entry  and  seizure  of  one  horse  as  a  heriot  in  respect 
of  [566]  one  tenement,  and  the  other  horse  as  a  heriot  in  respect  of  another  tenement. 
Then  the  construction  of  each  replication  is  this  : — though  true  it  is  you  entered  to 
tfl,ke  a  horse  as  a  heriot  due  for  the  particular  tenement,  yet  at  the  same  moment  you 
took  another  horse  not  due  for  that  tenement.  To  make  the  entry  good,  it  must  be 
good  with  reference  to  the  seizure.  'I'hat  which  is  prima  facie  an  election,  is  shewn  to 
be  no  valid  election  in  point  of  law,  and  the  seizure  of  the  other  chattel  renders  the 
defendants  trespassers  ab  initio  as  to  the  entry,  as  well  as  the  seizure  of  the  chattels. 
The  defendant  may  amend  his  pleas  on  the  usual  terms,  by  stating  that  Price  died 
seised  of  two  tenements,  and  that  there  was  a  custom  to  take  a  heriot  in  respect  of 
each,  and  that  the  horses  were  seized  as  heriots  for  those  tenements. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Amendment  accordingly. 

DoRRiNGTON  r.  CARTER.  Dec.  6,  1847. — To  an  action  of  trover  for  goods,  the  defen- 
dant pleaded,  that  the  goods  in  question  were  deposited  with  the  defendant  as 
a  security  for  a  certain  debt  due  to  the  defendant  from  the  plaintiff,  on  the  terms 
that  the  defendant  should  retain  them  till  the  debt  should  be  paid  ;  that  the  debt 
had  not  been  paid  ;  and  therefore,  that  the  defendant  had  refused  to  deliver  them 
up,  as  he  lawfully  might:  Verification: — Held,  on  special  demuri-er,  that  the 
plea  was  bad,  as  amounting  to  an  aigumentative  denial  of  the  plaintiff's  right  of 
possession  at  the  time  of  the  alleged  conversion. 

Trover  for  certain  goods  and  chattels.  Plea:  That  heretofore  and  before  the  said 
time  when  &c.,  and  whilst  he  the  plaintiff  was  possessed  of  the  said  goods  and  chattels 
in  the  declaration  mentioned,  to  wit,  on  the  day  and  year  in  the  declaration  mentioned, 
a  large  sum  of  money,  to  wit,  the  sum  of  101.  3s.,  was  due  and  owing  from  the  plaintiff 
to  the  defendant  for  certain  board  and  lodging  theretofore  supplied  by  the  defendant 
to  the  plaintiff',  and  at  his  request,  and  for  the  carriage  and  conveyance  of  certain 
tim-[567]-ber  and  goods  theretofore  carried  and  conveyed  in  divers  carts  and  carriages 
by  the  defendant  for  the  plaintiff,  and  at  his  request,  and  for  certain  goods  and  chattels 
theretofore  sold  and  delivered  by  the  defendant  to  the  plaintiff,  and  at  his  request ; 
and  in  consideration  thereof,  the  plaintiff',  being  so  possessed  of  the  .said  goods  and 
chattels  in  the  declaration  mentioned  as  aforesaid,  then  deposited  the  same  with  the 
defendant  as  a  security  for  the  payment  by  the  plaintiff  to  the  defendant  for  the  said 
money  so  due  and  owing  as  aforesaid,  and  upon  the  terms  and  agreement,  amongst 
others,  that  the  defendant  should  hold  and  detain  the  same  until  that  money  had  been 
paid  by  the  plaintiff  to  the  defendant.  And  the  defendant  further  says,  that  the  said 
debt  has  not  been  paid  by  the  plaintiff  to  the  defendant,  nor  hath  the  plaintiff'  tendered 
to  the  defendant,  or  offei-ed  to  pay  him  the  said  amount  of  the  said  debt,  but  the  said 
debt  is  still  due,  and  unpaid  and  unsatisfied  ;  wherefore  the  defendant  hath  continually 
held  and  detained,  and  still  holds  and  detains,  the  said  goods  and  chattels,  for  the 
cause  in  this  plea  aforesaid,  and  at  the  said  time  when  &c.  did  refuse  to  deliver  up 
the  same  to  the  plaintiff  on  being  then  required  by  him  so  to  do,  as  the  defendant 
lawfully  might,  being  the  said  conversion  in  the  declaration  mentioned.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  an  argumentative  denial 
that  the  plaintiff  was  lawfully  possessed  of  the  said  goods  as  of  his  own  property,  and 
that  it  ought  to  have  concluded  to  the  country,  and  not  with  a  verification,  and  that 
it  does  not  confess  any  conversion,  anfl  amounts  to  the  general  issue. 

Joinder  in  demurrer. 

J.  Brown,  in  support  of  the  demurrer.     The  plea  is  bad,  as  amounting  to  an  argu- 
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mentative  denial  of  the  plaintiff's  right  of  possession  at  the  time  of  the  conversion. 
It  is  also  bad  as  amounting  to  the  general  issue,  as  it  does  not  [568]  contain  any 
admission  of  an  actual  conversion.  The  plea  is  in  substance  this,— that  the  goods 
were  deposited  with  the  defendant,  to  be  retained  by  him  until  payment  of  a  certain 
debt  due  from  the  plaintiff  to  him,  and  that  the  debt  had  not  been  paid  when  the 
defendant  refused  to  deliver  them  up,  as  he  was  justified  in  doing  ;  in  other  words,  it 
is  a  plea  of  lien.  "Now  the  action  of  trover  only  lies  where  the  plaintiff  has  the  right 
to  possession  as  well  as  the  legal  property  in  the  .suit.  That  was  established  by  the 
case  of  Gordon  v.  Harper  (7  T.  R.  9),"  as  Tiiidal,  C.  J.,  said  in  the  case  of  Owen  v. 
Knight  (i  Bing.  N.  C.  54  ;  5  Scott,  307).  The  latter  of  these  cases  is  very  like  the 
present  It  was  an  action  of  trover,  and  the  Court  of  Common  Pleas  held  that  the 
defendant  was  entitled  to  give  in  evidence  facts  of  a  similar  nature  to  the  present, 
under  a  plea  that  the  plaintiff  was  not  possessed  as  of  his  own  property  of  the  goods 
in  the  declaration  mentioned.  This  case  was  recognised  by  the  Court  of  Queen's 
Bench  in  that  of  IFkite  v.  Teal  (\ '2  Ad.  &  Ell.  114),  where  Lord  Dcnman  says,  "He 
(the  defendant)  ought  to  have  traversed  that  the  plaintiff  was  possessed  as  of  his  own 
property,  in  manner  and  form  as  alleged  in  the  declaration,  and  then  he  would  have 
put  in  issue  the  plaintiff's  right  of  pos.session,  as  was  holden  in  Owen  v.  Knight,  and 
would  have  been  entitled  to  prove  the  lien  in  order  to  negative  that  issue."  These 
authorities  were  recognised  by  this  Court  in  Mason  v.  FarmU  (12  M.  &  W.  674). 
(Alderson,  B.,  there  says,  in  delivering  the  judgment  of  the  Court,  "  No  doubt  plausible 
reasons  may  be  assigned  for  saying  that  the  proper  plea  on  which  such  a  defence  as 
a  lien  or  the  like  may  be  made  is  the  plea  of  not  guilty,  by  which  the  conversion  is 
denied."  Imac  v.  Belcher  (-5  M.  &  W.  139)  decided  that  the  plea  of  not  possessed  puts 
in  i.ssue  the  right  of  the  plaintiff's  po.ssession  at  the  time  of  the  [569]  conversion..  In 
the  second  place,  Acraman  v.  Cooper  (10  M.  &  \V.  .58-5)  is  expressly  in  point,  that  this 
plea  docs  not  sufficiently  confess  a  conversion.  A  refusal  to  give  up  the  goods  on  the 
ground  of  a  lien  does  not  amount  to  a  conversion.  A  demand  and  refusal  are  only 
evidence  of  it ;  and  it  is  improper  to  plead  mere  matter  of  evidence.  He  was  then 
stopped  by  the  Court. 

King,  contrii,  contended  that  the  matter  set  up  in  the  plea,  being  a  license  to  retain 
the  goods  upon  the  terms  of  a  special  agreement,  might  be  specially  pleaded,  as  it 
gave  the  plaintiff  the  advantage  of  knowing  what  the  precise  rlefence  was  which  the 
defendant  intended  to  rely  upon  at  the  trial. 

Per  CiH-iam.(/))  We  are  all  of  opinion  that  the  plea  is  bad,  as  amounting  to  an 
argumentative  denial  of  the  plaintiff's  right  of  possession  of  the  goods  in  question  at 
the  time  of  the  conversion.  The  plea  sets  up  a  lien.  That  is  inconsistent  with  the 
plaintiff's  lawful  possession,  as  was  held  in  the  case  of  Owen  v.  Knight,  in  the  Court  of 
Common  Pleas,  with  which  decision  we  entirely  concur.  The  argument,  therefore, 
being  well  founded  upon  that  point  which  is  raised  by  the  special  demurrer,  that  it 
is  an  argumentative  denial  of  the  plaintiff's  lawful  possession  at  the  time  of  the  con- 
version, it  is  not  necessary  to  give  any  opinion  upon  the  otber  point.  There  must 
therefore  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

[570]  Craig  v.  Le\^.  Dec.  6,  1847.— A  party  may  appear  by  attorney  to  reverse 
an  outlawry  for  error  in  fact.— The  rule' in  this  respect  is  the  same  in  the 
Exchequer  as  it  is  in  the  other  courts. 

In  this  case  proceedings  in  outlawry  had  been  taken  against  the  plaintiff,  and  he 
had  been  pronounced  an  outlaw.  Upon  these  proceedings  he  brought  a  writ  of  error, 
assignmg  error  in  fact.  He  appeared  by  attorney.  To  this  assignment  of  error  the 
defendant  m  error  demurred,  and  assigned  the  following  causes  of  demurrer :—"  That 
the  saicl  assignment  is  bad  in  this,  that  it  is  pleaded  by  attorney  and  not  by  the  said 
K.  R.  Craig  in  person  ;  and  also  for  that  the  .said  assignment,  being  of  error  in  fact, 
ought  to  be  pleaded  in  person  and  not  by  attorney ;  and  being  pleaded  in  the  Court 
of  Exchequer  of  Pleas,  there  is  no  statute  by  which  the  said  defect  is  remedied." 


Joinder  in  demurrer. 


(b)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 


1  EX.  571. 


BATES   V.  TOWNLEY  243 


S.  Temple,  in  support  of  the  demurrer.  The  plaintiff  in  error  should  have  appeared 
in  person,  and  not  by  attorney  He  might  indeed  have  appeared  by  attorney  for 
error  in  law.  It  was  said  by  Manwood,  J.,  in  Ta;/lor's  rase,  that  where  matter  in  fact 
is  pleaded  in  avoiding  of  an  outlawry,  it  ought  to  be  pleaded  in  person  ;  but  a  matter 
of  record  might  be  by  attorney  (4  Leon.  22).  This  case  was  relied  upon  in  the  sub- 
sequent case  of  Chorley  v.  Ha-ilewood  (1  Carthew,  7).  In  Cumpling's  case  (2  Roll.  490), 
which  occurred  in  the  Court  of  King's  Bench,  it  was  said  that  a  different  practice 
existed  in  the  Common  Pleas.  [Alderson,  B.  In  an  Anonymous  case,  in  Croke's 
Reports  (Cro.  Jac.  462),  a  person  who  had  been  outlawed  prayed  to  appear  by  attorney, 
and,  upon  an  affidavit  of  his  sickness  the  Court,  ex  gratia  speciali,  allowed  him  to 
appear  by  attorney  ;  but  the  clerk  was  commanded  to  enter  it  qu6d  venit  in  propria 
persona,  as  the  law  was  cleai-  that  upon  an  [571]  outlawry  he  ought  to  appear  in 
person.  Parke,  B.  What  was  the  practice  in  the  Court  of  Common  Pleas  at  the 
time  of  the  passing  of  stat.  4  &  5  W.  &  M.  c.  liS  1]  That  act  merely  gave  the  power 
of  appearing  by  attorney  to  reverse  the  outlawry  in  the  King's  Bench,  but  it  did  not 
apply  to  the  Court  of  Common  Pleas.  [Walford.  In  Lee  v.  Millard  (2  Salk.  49.5), 
which  was  in  the  Common  Pleas,  Powell,  J.,  said  that  it  was  not  necessary  to  appear 
by  attorney  in  that  court,  although  it  was  so  in  the  King's  Bench.  He  also  referred 
to  Honldifch  v.  Swinfen  (2  Bing.  N.  C.  712  ;  3  Scott,  1G9).]  Those  cases  were  merely 
upon  motion.  [Parke,  B.  It  seems  to  have  been  the  understanding  at  the  time  the 
Stat.  4  &  5  VV.  &  M.  was  passed,  that  the  practice  in  the  Common  Pleas  was  that  a 
person  who  was  outlawed  might  appear  by  attorney  to  reverse  the  outlawry  ;  that 
statute,  therefore,  appears  to  have  been  passed  for  the  purpose  of  making  the  practice 
of  the  Courts  of  King's  Bench  and  Common  Pleas  uniform  ;  if  such  had  not  been  the 
understanding,  there  would  have  been  a  provision  to  include  the  Court  of  Common 
Pleas.] 

Walford,  contr^,  was  not  called  upon. 

Per  Curiam. (c)  We  are  all  of  opinion  that  there  must  be  judgment  for  the 
plaintiff  in  error,  as  we  think  that  he  is  entitled  to  appear  by  attorney  to  reverse  an 
outlawry  for  error  in  fact.  It  seems  to  be  clear,  that,  before  the  Uniformity  of 
Process  Act,  such  was  the  practice  in  the  Courts  of  King's  Bench  and  Common  Pleas  ; 
and  by  that  act  we  have  the  power  to  entertain  this  matter.  The  cases  in  Salkeld 
and  Leonard  seem  to  be  at  variance  ;  but  there  [572]  is  no  doubt  that  the  same 
privilege  existed  in  the  Common  Pleas  as  that  which  was  given  to  the  Court  of  King's 
Bench  by  the  statute  4  &  5  W.  &  M. 

Judgment  for  the  plaintiff"  in  error. 

Bates  v.  Townley  and  Another.  Dec.  6,  1847. — A  declaration  stated  that  certain 
matters  in  dispute  were  referred  to  J.  H.  and  J.  M.,  "and  to  such  third  person 
as  should  be  chosen  and  agreed  upon  by  the  said  J.  H.  and  J.  M.,  and  appointed 
by  writing  under  their  hands  to  be  indorsed  on  the  agreement  of  submission 
before  proceeding  on  the  said  reference,  to  arbitrate,  &c.  jointly  with  them  of 
and  concerning  the  matters  in  difference,  so  as  the  said  arbitrators,  or  any  two  of 
them,  should  make  their  award  on  or  before  a  certain  day,  and  that  the  costs  of 
the  reference  and  award,  including  a  reasonable  compensation  to  the  said  arbi- 
trators for  their  trouble,  should  be  in  the  discretion  of  the  said  arbitrators." 
The  declaration  then  averred  that  J.  H.  and  J.  M.,  before  proceeding  with  the 
reference,  chose  and  agreed  upon,  and  by  writing  under  their  hands  nominated 
and  appointed  J.  M.  to  be  third  arbitrator  together  with  them  ;  that  the  three 
said  arbitratois  made  their  award,  and  found  a  certain  sum  to  be  due  from  the 
defendant  to  the  plaintiff,  and  further  that  the  plaintiff  and  defendant  should 
pay  a  moiety  each  of  the  costs  of  the  reference  and  award,  including  the  com- 
pensation to  the  arbitrators.  Breach,  non-payment  of  the  sum  so  found  to  be 
due : — Held  bad,  on  general  demurrer,  for  not  shewing  that  a  third  arbitrator 
was  properly  appointed. 

[See  further,  2  Ex.  152.] 

Assumpsit.     The  declaration  stated,  that,  before  and  at  the  time  of  making  the 

(c)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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aerccment  thereinafter  mentioiiecl,  certain  differences  and  disputes  bad  arisen  and 
were  depending  between  the  plaintiff  and  defendants,  touching  or  concerning  or  arising 
out  of  certain  dealings  and  transactions  in  railway  shares  between  them,  and  there- 
uiwn  heretofore,  to  wit,  on  iV:c.,  by  a  certain  agreement  in  writing  then  made  by  and 
between  the  plaintiff  and  defendants  for  finally  settling  such  differences,  it  was, 
among.st  other  things,  agreed  by  and  between  the  plaintiff  and  defendants  mutually 
and  reciprocally,  that  the  said  matters  in  dispute  should  be,  and  the  same  were  thereby 
referred  to  the  award,  arbitrament,  final  end  and  determination  of  John  Head,  of 
Liverpool,  sharebroker,  a  per.son  chosen  by  or  on  behalf  of  the  said  plaintifi",  and 
James  Mill,  a  person  chosen  by  or  on  behaff  of  the  said  defendants,  and  of  such  third 
person  as  should  be  chosen  and  agreed  upon  by  the  said  John  Head  and  James  Mill, 
and  appointed  by  writing  under  their  hands,  to  be  indorsed  on  the  agree-[573]-ment 
now  in  recital,  before  proceeding  on  the  said  reference,  to  aibitrate,  adjudge  and  deter- 
mine jointly  with  them  of  and  concei-ning  the  said  matters  in  difference,  so  as  the  said 
arl)itrator.s  or  any  two  of  them  should  make  their  award  in  wi'iting  under  their  hands, 
ready  to  be  delivered  to  the  said  jjarties  in  difterence,  or  such  of  them  as  should  require 
the  same,  or  the  executors  or  administiators  of  the  .same  parties,  oi'  either  of  them,  on 
or  before  the  first  day  of  April  then  next  ensuing,  or  on  or  before  such  subsequent 
day  or  days  as  the  said  arbitrators  or  any  two  of  them  should  at  any  time,  or  from 
time  to  time,  by  writing  under  their  hands,  appoint  for  making  and  pulilishing  their 
award  in  the  premises  ;  and  it  was  thereby  agreed  that  the  costs  of  the  said  reference 
and  award,  including  a  reasonable  compensation  to  the  said  arbitrators  for  their  trouble, 
should  be  in  the  discretion  of  the  said  arbitrators.  Averment  of  mutual  promises,  and 
that  the  said  J.  Head  and  J.  Mill,  before  they  proceed  on  the  said  reference,  to  wit, 
on  the  10th  of  February,  1847,  chose  and  agreed  upon,  and  by  writing  under  their 
hands  nominated  and  appointed,  John  Miller,  of  Liverpool,  merchant,  to  be  third 
arbitrator,  together  with  them  the  said  J.  Head  and  J.  Mill,  in  and  concerning  the 
said  matters  in  difl'erence  so  referred,  and  that  the  said  J.  Head,  J.  Mill,  and  J.  Miller, 
afterwards  and  before  the  time  so  appointed  for  making  the  said  award,  to  wit,  on  the 
day  and  year  last  aforesaid,  took  upon  themselves  the  burthen  of  the  said  arbitration, 
and  afterwards  and  before  the  time  so  appointed  for  making  the  said  award,  to  wit,  on 
the  18th  of  February,  1847,  the  said  J.  Head,  J.  Mill,  and  J.  Miller,  having  taken 
upon  themselves  the  burthen  of  the  said  arbitration,  did  make  and  publish  their  award 
in  writing  under  their  hands  of  and  concerning  the  said  matters  in  difterence  so  referred 
to  them  as  aforesaid,  ready  to  be  delivered  to  the  said  parties,  and  did  thereby  award, 
find,  and  determine  that  there  was  [574]  due  from  the  defendants  to  the  plaintiff  in 
respect  of  the  matters  in  difference  referred  to  them  the  said  arbitrators  as  aforesaid, 
the  sum  of  SOSHl.  10s.  3d.,  which  sum  they  did  thereby  award  and  direct  that  the  said 
defendants  should  pay  to  the  said  plaintiff',  at  the  office  of  Mr.  Robert  Norris,  solicitor, 
North  John  Street,  Liverpool,  on  Monday,  the  first  day  of  March  then  next,  at  twelve 
o'clock  at  noon,  in  full  satisfaction  and  discharge  of  the  said  matters  in  difterence. 
And  they  did  further  award  that  the  costs  of  the  said  reference,  and  of  that  their 
award,  including  the  compensation  to  them  the  said  arbitrators  for  their  trouble,  should 
be  paid  and  borne  as  follows ;  that  is  to  say,  one  moiety  thereof  should  be  paid  and 
borne  by  the  plaintift"  and  the  other  moiety  thereof  by  the  defendants.  Breach,  non- 
payment of  the  said  sum  of  20391.  IDs.  3d. 

Plea.  That  it  was  in  and  by  the  said  agreement  agreed  that  the  costs  of  the  said 
reference  and  award,  including  a  reasonable  compensation  to  the  arbitrators  for  their 
trouble,  should  be  in  the  discretion  of  the  said  arbitrators,  and  thereby  the  said  costs, 
including  the  said  reasonable  compensation  to  the  said  arbitrators,  were  mutually 
subnntted  by  the  plaintiff  and  the  defendants  to  the  said  arbitrators,  and  formed  and 
were  part  of  the  matters  referred  by  the  said  agreement ;  that  the  said  award  is  correctly 
set  forth  in  the  said  declaration  mentioned,  and  that  the  said  arbitrators  did  furtheV 
award,  as  in  the  said  declaration  mentioned,  that  the  costs  of  the  said  reference  and  of 
their  said  award,  including  the  compensation  to  them  the  said  arbiti'ators  for  their 
trouble,  should  be  paid  and  borne  as  follows  ;  that  is  to  say,  one  moiety  should  be 
borne  and  paid  by  the  plaintiff,  and  the  other  moiety  thereof  by  the  defendants  :  that 
the  said  arbitrators  did  not,  nor  did  any  two  of  them,  by  the  said  award  in  any  way, 
except  as  in  and  by  the  said  declaration  appears,  ascertain  or  specifically  mention  or 
shew  the  amount  of  the  said  costs  of  the  said  award,  including  the  [575]  said  compensa- 
tion, or  the  costs  of  the  said  award,  or  the  costs  of  the  said  compensation,  or    the 
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amount  of  the  said  moiety  to  be  borne  and  paid  by  the  defendants ;  and  that  the  said 
submission  was  not  at  any  time  before  the  commencement  of  this  suit  made  a  rule  of 
court ;  nor  was  the  same  made  in  an  action  or  suit,  or  about  any  matter  or  matters 
forming  the  subject  of  an  action  or  suit ;  nor  was  the  same  made  by  or  under  any  order 
of  a  judge,  or  rule  or  order  of  a  court.     Verification. 

Keplication.  That  it  was  not  agreed  in  or  by  the  said  agreement  that  the  said 
arbitrators  or  any  two  of  them  should  by  their  award  ascertain,  or  specifically  mention 
or  shew  the  amount  of  the  costs  of  the  said  award,  including  the  said  compensation, 
or  the  costs  of  the  said  award,  or  the  costs  of  the  said  compensation,  or  the  amount 
of  the  said  moiety  to  be  borne  and  paid  by  the  defendants :  concluding  to  the 
country. 

Special  demurrer,  and  joinder.  The  defendants'  points  were,  that  the  declaration 
and  the  replication  are  each  in  substance  bad.  That  the  declaration  does  not  shew 
any  award  binding  on  the  defendants,  as  the  submission  was  to  two  arbitrators,  and 
to  "such  third  or  co-arbitrator,  as  they  should  appoint  in  a  particular  manner,  which  is 
not  shewn  to  have  been  observed,  namely,  by  writing  under  their  hands  indorsed  on 
the  submission  before  proceeding  on  the  reference.  That  the  award  and  the  declaration 
are  bad  ;  as  it  appears  that  the  award  directed  payment  in  moieties  of  the  costs  of 
reference  and  of  the  award,  including  compensation  to  the  arbitrators,  but  did  not 
ascertain  the  costs  of  reference  or  of  the  award,  including  the  amount  of  compensation, 
or  any  of  those  costs  ;  and  it  is  not  shewn  that  the  submission  was  made  in  a  cause, 
or  that  it  was  or  could  be  made  a  rule  of  court,  or  that  any  circumstances  existed  to 
give  jurisdiction  to  any  taxing  or  other  officers  over  such  costs  or  compensation.  That 
the  award  and  declaration  [576]  are  bad,  as  the  former  directs  payment  of  the  sum 
awarded  at  the  office  of  a  third  person,  a  stranger  to  the  submission,  on  which  office 
the  defendants  could  not  enter  without  committing  a  trespass,  and  subjecting  them- 
selves to  the  action.  That  the  replication  is  bad  for  the  following  reasons : — that  it 
contains  no  answer  to  the  plea ;  that  it  takes  issue  in  terms  not  used  in  the  plea,  or 
corresponding  with  the  language  thereof  ;  that  it  is  ambiguous  whether  it  means  to 
deny  an  assumed  legal  effect  of  the  agreement  stated  in  the  declaration,  or  to  allege 
as  matter  of  fact  that  there  was  no  clause  in  the  said  agreement  expressly  providing 
for  ascertainment  of  costs  by  the  arbitrators  ;  if  the  meaning  be  the  latter,  the  replica- 
tion should  not  have  concluded  to  the  country, — if  the  former  be  the  meaning,  the 
replication  is  an  informal  and  insufficient  demurrer ;  that  as  the  statement  in  the  plea 
of  the  agreement  is  merely  a  re-statement  of  the  declaration,  the  replication,  in  denying 
the  agreement  relied  on  by  the  defendants,  of  necessity  denies  a  material  part  of  the 
declaration,  and  contains  a  departure  therefrom  ;  that  the  replication  offers  to  put  in 
issue  matter  which  is  not  contained  in  the  plea, — or  if  it  be  contained  therein,  is  matter 
of  law,  (being  the  construction  of  a  written  agreement,)  which  the  plaintiffs  should  not 
have  offered  to  submit  to  a  jury,  but  should  have  referred  to  the  judgment  of  the 
Court ;  that  it  puts  a  wrong  construction  on  the  plea,  as  it  assumes  the  defence  to  be 
simply  that  it  was  agreed  that  costs  and  compensation  should  be  ascertained  by  the 
arbitrators  ;  whereas  the  defence  really  raised  is  this,  that  the  costs  of  award,  including 
compensation  to  the  arbitrators,  being  submitted  by  the  agreement  of  reference,  and 
the  arbitrators  having  elected  to  receive,  and  having  directed  payment  of  such  costs 
and  compensation,  it  became  their  duty  to  go  further,  and  to  fix  the  amount  thereof, 
or  give  the  parties  a  rule  by  which  to  ascertain  the  amount  of  the  moiety  payable 
by  each. 

[577]  J.  Henderson,  in  support  of  the  demurrer.  It  is  clear  that  the  replication 
is  bad,  for  the  reasons  assigned  by  the  demurrer.  The  plaintiff  cannot  traverse  an 
allegation  in  the  plea  which  is  also  contained  in  the  declaration.  The  allegation  is 
not  of  any  new  matter. 

The  plea  is  good.  This  differs  from  the  case  where  there  is  au  action  pending. 
[Parke,  B.  It  is  to  be  presumed,  in  such  a  case,  that  the  parties  stipulate  that  the 
costs  are  to  be  taxed  in  the  usual  way.]  Here  the  arbitrators  were  to  fix  the  amount 
of  their  fees,  which  has  not  been  done  by  their  award.  It  is  therefore  bad.  The 
Court  has  no  power  over  these  costs  :  Dusadt  v.  Gingell  (2  Man.  &  Gr.  870;  3  Scott, 
N.  K.  179).  The  plea  is  good  on  general  demurrer,  though  it  might  have  been  bad 
on  special  demurrer. 

Lastly,  the  declaration  is  bad.  There  is  no  sufficient  statement  of  the  appointment 
of  a  third  arbitrator.     It  is  not  stated  that  the  appointment  of  Miller  was  indorsed  on 


246  THE  EARL  OF  LINDSEY  V.   CAPPER  1EX.S78. 

the  agreement  of  submission.  That  is  a  fatal  objection,  being  matter  of  substance. 
This  point  was  brought  fully  before  a  court  of  error,  in  Everard  v.  Paferson  (6  Taunt. 
62.5);  and  it  was  there  held  that  the  submission  being,  "so  that  the  award  be  in 
writing  under  the  hand  of  the  arbitrator,"  it  must  be  shewn  in  pleading  that  the 
award  is  under  hand  as  well  as  in  writing.  This  fault  in  the  declaiation  is  not  cured 
by  the  defendants'  pleading  over.  The  plea  does  not  supply  the  omission.  Maule,  J., 
in  Uanis  v.  Gooihvyii  (2  Man.  &  Gr.  405;  2  Scott,  X.  K.  470),  said:  "I  do  not  find 
any  case  in  which  it  has  been  held  that  you  can  supply  an  omission  for  the  purpose  of 
making  a  plea  a  good  plea.  I  take  the  rule  to  be,  not  that  you  are  to  supply  by 
intendment  matter  which  is  omitted,  but  that  you  are  to  understand  that  which  is 
alleged  in  a  sense  which  will  support  the  plea." 

[578]  The  Court  then  called  upon 

Cowling  to  support  the  declaration.  It  may  be  that  Miller  was  not  properly 
appointed,  but  he  ma)-  be  neglected,  as  the  parties  might  refer  the  matters  to  the 
other  two  arbitrators.  The  submission  is,  that  "  the  said  arbitrators,  or  any  two  of 
them,  should  make  their  award."  [Parke,  B.  That  means  two  out  of  the  three. 
Eolfe,  B.  The  parties  have  a  right  to  the  judgment  of  all  three  consulting  together. 
Alderson,  B.  They  referred  to  the  two  persons  named,  and  to  a  third  to  be  appointed. 
It  seems  to  me  to  be  too  clear  to  be  argued.  Parke,  B.  There  is  also  a  further 
objection  with  respect  to  the  costs.  You  should  make  it  out  that  the  award  has  been 
made.]  The  costs  were  to  be  in  the  discretion  of  the  arbitrators  ;  they  need  not,  there- 
fore, make  any  mention  of  them.  Then  the  defect  is  cured  by  pleading  over. 
[Parke,  B.  The  declaration  is  clearly  bad,  for  not  shewing  that  a  third  arbitrator 
was  dulv  appointed.     The  plea  does  not  state  that  he  was.] 

Per  Curiam. (fl)  There  must  be  judgment  for  the  defendants,  for  a  defective 
declaration. 

Judgment  for  the  defendants. 


[579]  The  Earl  of  Lindsey  v.  Capper  and  Others.  Dec.  6,  1S47.— To  a 
declaration  on  an  indenture  made  between  the  plaintiff" and  defendants,  provisional 
directors  of  a  projected  railway  company,  called  the  Direct  Northern,  after 
reciting  that  plaintiff  was  owner  of  certain  lands  through  which  that  railway,  and 
another  called  the  Great  Northern,  were  intended  to  pass,  and  that  the  plaintiff 
would  support  the  former  and  oppose  the  latter  line,  it  was  covenanted  that, 
if  the  Direct  Northern's  bill  should  pass,  before  six  months  from  the  date  of 
the  deed,  the  Company  should  pay  the  plaintiff  certain  large  sums  of  money 
in  certain  specified  cases  for  the  injury  done  to,  and  for  the  purchase  of  his 
land ;  that,  if  the  Great  Northern's  bill  should  pass  within  eighteen  months 
from  the  same  date,  that  the  Direct  Northern  was  to  pay  the  plaintiff,  within 
three  months  after  that  event,  certain  sums  of  money  in  certain  specified  cases 
for  compensation,  &c.,  provided,  that,  if  no  act  authorizing  the  Direct  Northern 
to  make  their  line  should  be  passed  within  six  months  from  the  date  of  the 
indenture,  either  party  might  put  an  end  to  the  agreement  by  giving  notice 
in  writing,  and  that,  after  the  giving  of  such  notice,  the  agreement  and  every- 
thing contained  in  it  should  be  absolutely  null  and  void,  except  the  proviso  and  a 
covenant  as  to  certain  costs  to  be  paid'to  the  plaintiff;  and,  lastlv,  that  if  the 
Companies  should  be  amalgamated,  that  then,  three  months  after  such  event,  the 
amalgamated  Companies  should  pay  certain  sums  of  money  in  certain  events,  one 
of  these  being  the  sum  of  £6000  if  the  line  followed  the  course  of  the  Direct  line, 
without  a  branch  to  Stamford,  and  that  in  such  case  all  the  covenants  applicable 
were  to  be  performed  by  the  amalgamated  Companies.  The  declaration,  after 
allegnig  that  the  Companies  were  amalgamated,  that  the  line  took  the  course  of 
the  Ihrect  Northern,  without  a  branch  to  Stamford,  and  that  the  period  of  three 
months  had  elapsed,  concluded  with  laving  as  a  breach  the  non-pavment  of  the 
X6000.  The  defendants  pleaded,  that  no  act  of  Parliament  authorizing  the 
Direct  Northern  to  make  their  intended  line  was  passed  within  six  calendar 
mouths,  and  that  the  defendants  gave  the  plaintiff  notice  that  they  were  desirous 
to  put  an  end  to  the  agreement,  and  that  no  part  of  the  line  had  passed  through 

(a)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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plaintifl''s  estate,  or  that  it  had  been  iujured  under  the  act : — Held,  on  general 
demurrei-,  that  the  plea  was  a  good  answer  to  the  action. 

[Reversed,  2  Ex.  801 ;  and  in  Bouse  of  Lords,  1851,  3  H.  L.  Cas.  293 ;  10  E.  E.  lU.] 

Covenant  on  an  indenture,  dated  the  16th  of  March,  1846,  entered  into  by  the 
plaintiff  of  the  one  part,  and  the  defendants,  therein  described  as  provisional  directors 
of  a  projected  R^dlway  Company,  called  '  The  Direct  Northern  Railway  Company,"  of 
the  other  part  (profert),  after  reciting  that  the  plaintiff  was  the  owner  in  fee  of  certain 
lands  in  the  county  of  Lincoln,  and  that  the  Direct  Northern  Railway  Company  had 
given  notice  of  their  intention  to  apply  for  an  act,  and  that  a  bill  for  that  purpose  had 
been  introduced  into  the  House,  for  making  a  railway  from  London  to  York,  with 
branches,  which  was  proposed  to  be  carried  through  a  part  of  the  plaintiti's  property, 
and  that  the  plaintiff  had  intimated  his  intention  to  oppose  the  bill ;  that  a  projected 
Company,  called  "  The  Great  Northern  Railway  Company,"  had  also  signilied  their 
intention  to  apply  for  an  act,  and  had  introduced  a  bill  into  the  House  for  making  a 
railway  from  London  to  York,  and  that  the  plaintiff  as  a  landowner  had  agreed  with 
the  defendants  not  to  oppose  the  application  of  The  Direct  Northern,  and  [580]  to 
oppose  to  his  utmost  the  Great  Northern,  in  consideration  whereof,  and  of  the  terms 
thereinafter  contained,  the  plaintiti  and  defendants,  so  far  as  the  covenants  therein- 
after contained,  did  thereby,  for  themselves,  their  heirs,  &c.,  covenant  and  agree  with 
each  other,  that,  in  case  the  bill  to  empower  the  projected  Direct  Northern  to  construct 
the  said  line  should  pass  into  a  law  at  any  time  before  the  expiration  of  six  calendar 
months,  to  be  computed  from  the  date  of  the  .said  indenture,  and  the  said  Company 
should  be  thereby  authorised  to  make  their  said  railway,  the  Direct  Northern  should 
pay  to  the  plaintiff,  bis  executors,  &c.,  the  sum  of  £25,000  in  compensation  for  the 
permanent  injury  occasioned  to  his  property  by  the  said  railway,  and  for  the  purchase 
of  a  certain  portion  of  land  delineated  in  a  certain  plan,  which  was  to  be  paid  for 
in  the  following  manner,  namely,  the  sum  of  £20,000  within  three  months  after  the 
passing  of  the  said  bill,  and  £5000  within  three  years  after  the  same  event,  the  pay- 
ment of  the  last-mentioned  sum  being  subject  to  certain  provisoes  not  material  to  the 
present  question;  that  the  Direct  Northern,  in  the  event  of  their  bill  being  passed, 
should  execute  certain  works,  such  as  bridges,  viaducts,  walls,  &c.  &c.,  for  the  accom- 
modation of  the  plaintiff.  [Here  followed  various  other  stipulations  as  to  the  purchase 
of  additional  land  &c. ;  and  the  plaintiff  also  covenanted  not  to  oppose  the  bill  of  the 
Direct  Northern,  but  to  assent  to  it  as  a  landowner,  and  to  oppose  the  bill  of  the 
Great  Northern.]  That  in  case,  nevertheless,  the  Great  Northern  Railway  Company's 
Bill  should  pass  into  a  law  at  any  time  before  the  expiration  of  eighteen  calendar 
months,  to  be  computed  from  the  date  of  the  indenture,  that  then  the  Direct 
Northern  Railway  Company  should,  within  three  calendar  months  next  after  the 
passing  of  the  bill,  pay  to  the  plaintiff,  his  executors,  &e.,  either  £15,000  or  £5000,  in 
particular  events  therein  specified,  as  compensation  for  permanent  injury  occasioned 
[581]  by  the  said  railway,  and  for  the  land  which  would  be  required  ;  that  the  Direct 
Northern  should  pay  the  plaintiff  £300  an  acre  for  additional  land  taken  by  the  Great 
Northern  ;  and  the  plaintiff  covenanted  to  use  his  best  endeavours  to  obtain  from  the 
Great  Northern  the  largest  sum  which  could  be  reasonably  obtained  by  way  of  com- 
pensation, and  for  the  purchase  of  land  absolutely  required,  and  to  pay  over  the 
amount  to  the  Direct  Northern,  and  that  all  the  plaintiff's  costs  with  respect  to  both 
the  above  bills  should  be  repaid  to  him:  "Provided  always,  and  it  was  thereby 
expressly  agreed  and  declared,  that,  if  no  act  of  Parliament  authorising  the  said 
Direct  Northern  Railway  Company  to  make  the  said  intended  lailvvay  from  London 
to  York  should  be  passed  within  six  calendar  months  from  the  day  of  the  date  of  the 
said  indenture,  it  should  be  lawful  for  the  plaintifl",  his  heirs,  &e.,  at  any  time  there- 
after to  determine  and  put  an  end  to  the  agreement  thereby  made,  and  to  make  the 
same  null  and  void,  by  giving,  or  causing  to  be  given,  any  notice  in  writing  signed 
by  the  plaintiff,  his  heirs  or  assigns,  or  his  or  their  steward  or  agent  for  the  time 
being,  signifying  his  or  their  desire  to  put  an  end  to  the  agreement  thereby  made,  to 
the  directors  of  the  said  Direct  Northern  Railway  Company,  or  any  of  them,  or  any 
of  their  agents,  servants,  or  officers,  on  leaving  any  such  notice  for  the  said  Company, 
or  for  any  of  their  agents,  servants,  or  officers,  at  any  depot,  counting-house,  or  office 
of  the  said  Company,  or  inserting  the  same  in  the  London  Gazette ;  and  that,  from 
and  after  such  giving,  leaving,  or  inserting  of  such  notice,  that  agreement,  and  every 


248  THE   EARL   OF    LINDSEY    V.  CAPPER  1  EX.  682. 

article  matter,  uud  thing  therein  contained  (except  this  proviso  and  the  covenant 
thereinbefore  contained  for  or  in  lelation  to  the  payment  of  the  costs),  should  be 
absolutely  null  and  void,  to  all  intents  and  purposes  whatsoever,  as  fully  as  if  these 
presents  had  never  been  executed  ;  provided  always,  and  it  was  thereby  [582]  farther 
agreed  and  declared,  that  if  no  act  of  Parliament  authorising  the  said  Direct  Northern 
l&ihvay  Company  to  make  the  said  intended  railway  from  London  to  York  should  be 
passed  within  six  calendar  months  from  the  day  of  the  date  of  the  said  indenture,  it 
should  be  lawful  for  the  said  directors,  parties  thereto,  of  the  said  projected  Direct 
Northern  Riilway  Company,  or  the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  at  any  time  thereafter  to  determine  and  put  an 
end  to  the  agreement  thereby  made,  and  to  make  the  same  null  and  void,  by  giving, 
or  causing  to  be  given,  any  notice  in  writing,  signed  by  the  said  directors,  or  the 
survivors  or  survivor  of  them,  his  executors  or  administrators,  or  under  the  common 
seal  of  the  said  Company,  signifying  their  desire  to  put  an  end  to  their  agreement 
with  the  plainlitt;  his  heirs  or  assigns,  or  leaving  any  such  notice  for  the  plaintiff',  his 
heirs  or  assigns,  at  the  mansion-house  aforesaid,  called  &c.,  and  that  from  and  after 
such  "iving  or  leaving  such  notice,  that  agreement,  and  every  article,  matter,  and 
thing Iherein  contained,  except  this  and  the  last  preceding  proviso,  and  the  covenant 
last  thereinbefore  contained  for  or  in  relation  to  the  payment  of  costs,  should  be 
absolutely  null  and  void  to  all  intents  and  purposes  whatsoever,  as  fully  as  if  these 
presents  had  never  been  executed."  And  lastly,  that  in  case  there  should  be  an 
amalgamation  of  the  two  companies,  then  the  amalgamated  companies  should,  within 
three  calendar  months  after  the  same  should  have  been  established  by  an  act  of  the 
legislature,  and  without  refeieuce  to  any  alteration  or  deviation  made  or  to  be  made 
of  the  line  of  railway,  pay  unto  the  plaiutifi',  his  heirs  or  assigns,  the  sum  and  sums 
of  money  following,  for  the  permanent  injury  to  the  plaintitt''s  estate,  and  for  purchase 
of  land,  namely,  if  the  line  of  the  amalgamated  Kailway  Companies  followed  in  its 
passage  through  the  estate  of  the  plaintift'  the  intended  line  [583]  of  the  said  Direct 
Northern  Kailway  Company,  the  sum  of  £25,000  as  aforesaid,  subject  to  the  deduction 
of  £5000,  according  to  the  foregoing  terms ;  but  if  the  said  line  of  the  amalgamated 
companies  should  in  such  passage  through  the  plaintii^''s  estate  follow  the  intended 
line  of  the  said  Great  Northern  Kailway  Company,  with  a  branch  to  Stamford,  £19,000  ; 
or  if  the  said  line  of  the  amalgamated  companies  should,  in  its  passage  through  the 
said  estate,  follow  the  said  intended  line  of  the  said  Great  Northern  Kailway  Company, 
but  without  such  branch,  then  the  sum  of  £6000 ;  and  in  such  case  all  the  covenants 
as  to  purchase  of  additional  land,  its  re-sale,  not  deviating  without  consent,  the  con- 
struction of  works,  &c.  &c.,  and  other  covenants,  so  far  as  applicable,  were  to  be 
observed  and  performed  by  the  amalgamated  companies.  The  declaration  then 
averred,  that,  after  the  making  of  the  said  agreement  the  companies  were  amalgamated, 
and  that  the  amalgamation  was  established  by  act  of  Parliament,  and  that  the  railway 
was  in  its  passage  to  follow  the  line  of  the  Great  Northern  Kailway  Company,  but 
without  the  branch  to  Stamford.  The  declaration  concluded  by  alleging  that  the 
plaiiiUft' had  observed  and  was  ready  to  perform  his  part  of  the  covenant,  and  that 
although  three  calendar  months  after  the  amalgamation  had  taken  place  had  elapsed 
before  the  commencement  of  the  suit,  yet  the  defendants  had  not  paid  the  £6000. 

Plea  (amongst  others),  that  no  act  of  Parliament  authorizing  the  said  Direct 
Northern  Railway  Company  to  make  the  said  intended  railway  from  London  to  York 
was  passed  within  six  calendar  months  from  the  day  of  the  date  of  the  said  articles 
of  agreement,  and  that  the  defendants  did  thereupon,  on  the  23rd  day  of  November, 
1816,  and  long  before  the  commencement  of  this  suit,  under  and  in  pursuance  of  the 
said  proviso  in  the  said  articles  of  agreement  in  that  behalf  contained,  cause  to  be 
left  for  the  plaintiff,  at  the  said  mansion-house  in  the  said  articles  of  agreement 
mentioned,  called  &c.,  a  notice  in  writing,  signed  by  the  [584]  defendants,  signifying 
their  desire  to  the  plaintiffs  to  put  an  end  to  the  same,  except  as  in  the  said"  proviso 
mentioned,  to  wit,  except  as  to  the  said  covenant  in  the  said  articles  of  agreement 
contained,  for  and  in  relation  to  the  payment  of  costs.  And  the  defendants  further 
say,  that  at  the  time  of  the  leaving  of  such  notice  as  aforesaid  for  the  plaintiff,  no 
part  of  the  line  of  railway  of  the  said  amalgamated  companies  had  been  made  upon 
any  part  of  the  said  estate  or  lands  of  the  plaintiff  in  the  said  articles  of  agreement 
mentioned,  nor  had  any  part  of  such  estate  or  lauds  then  been  taken  or  used  by  the 
said  amalgamated  companies  for  the  purposes  of  the  said  undertaking  authorised  by 
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the  said  act  of  the  legislature,  or  any  of  them ;  nor  had  any  permanent  or  other 
injury  been  done  or  committed  to  the  said  mansion-house,  estate,  or  lands  of  the 
plaintiff,  or  any  part  thereof,  by  the  said  amalgamated  companies,  under  the  powers 
of  the  said  act  or  otherwise.     Verification. 

General  demurrer,  and  joinder  therein. 

Peacock,  in  support  of  the  demurrer.  The  plea  affords  no  answer  to  the  action, 
the  amalgamation  of  the  two  companies  having  taken  place.  The  case  is  shortly  this  : — 
There  were  two  companies  piojected  with  the  view  of  making  a  railway  from  London 
to  \ork,  namely,  the  Direct  Northern  and  the  Great  Northern;  and  the  defendants, 
on  behalf  of  the  former  company,  stipulated  with  the  plaintiff  upon  certain  terms,  that 
iu  case  the  one  company  or  the  other  should  get  an  act  passed  for  the  construction 
of  their  railway  within  certain  specified  times,  they  should  pay  him  certain  sums  of 
money,  provided  that  if  the  Direct  Northern  should  not  obtain  their  act  within  six 
calendar  months  from  the  time  of  the  date  of  the  agreement,  either  party  to  it  should 
be  at  liberty  to  put  an  end  to  the  agreement;  but  this  is  followed  by  a  stipulation 
that,  in  ease  the  companies  should  be  amalgamated,  then  the  de-[585]-fendants  should, 
three  months  after  such  event,  pay  £6000  to  the  plaintiff  if  it  followed  the  line  of  the 
Great  Northern,  without  a  branch  to  Stamford,  and  certain  other  sums  if  they  took 
another  course.  Now  it  is  submitted  that  it  is  clear  that  the  parties  never  intended 
to  put  an  end  to  this  covenant  in  the  event  of  an  amalgamation.  The  Direct  Northern 
Company  is  in  fact  established,  although  it  is  amalgamated  with  the  other  Company. 
[Eolfe,  B.  There  is  no  stipulation  as  to  the  time  when  the  amalgamation  of  the 
Companies  is  to  take  place.  Suppose  the  six  months  to  have  elapsed  without  any 
act  having  been  obtained,  and  that  ten  years  hence  the  Companies  should  be  amalga- 
mated, would  this  agreement  still  be  binding  upon  these  parties]  Is  it  a  stipulation, 
that,  at  any  time,  if  the  Companies  be  amalgamated,  certain  things  are  to  be  done, 
or  that,  if  a  certain  act  is  not  passed  within  six  months,  either  party  may  put  an  end 
to  it  by  notice?  It  seems  to  me  that  the  latter  construction  is  the  more  correct  one, 
and  that  it  is  reasonable  to  suppose  that  they  did  not  intend  to  remain  in  a  state 
of  suspense  for  an  indefinite  period.  Alderson,  B.  The  position  of  the  proviso 
creates  the  difficulty.  If  it  had  succeeded  the  stipulation  which  refers  to  the  amalgama- 
tion, the  case  would  have  been  different.  Now  the  proviso  says  that  the  whole  agree- 
ment shall  be  at  an  end,  which  cannot  be  if  this  part  of  the  agreement  is  to  remain 
in  force ;  and  moreover,  there  are  specific  exceptions  which  have  no  relation  to  this 
stipulation  in  the  proviso]  The  main  object  of  this  agreement  was,  that  the  plaintiff 
should  obtain  a  certain  sum  for  his  lands  if  the  railway  from  London  to  York  should 
take  one  course,  and  another  sum  if  it  should  take  a  different  course.  Lastly,  the 
notice  was  not  given  until  after  cause  of  action  had  accrued.  The  deed  may  have 
been  determined  by  the  notice,  but  the  cause  of  action  still  remains  good.  [Piatt,  B. 
Surely  the  notice  might  have  been  given  any  time  before  action  brought.]  [586] 
Hartshonie  v.  fFatson  (i  Bing.  N.  C.  178  ;  5  Scott,  506),  on  this  point,  is  in  the  plaintiffs 
favour. 

Sir  F.  Kelly,  contra,  was  not  called  upon. 

Per  Curiam. (6)     The  case  is  clear,  and  there  must  be 

Judgment  for  the  defendants. (c) 

Austin  v.  Kolle.  Dec.  2,  1847. — Detinue  of  a  bill  of  exchange  drawn  by  the 
plaintiff. — Plea,  that  after  the  plaintiff  drew  the  bill  he  indorsed  and  delivered 
the  same  to  P.,  who  from  thence  until  the  indorsement  to  defendant  appeared 
to  be  the  owner  thereof,  and  entitled  to  negotiate  the  same :  that  P.  afterwards 
indorsed  and  delivered  the  bill  to  the  defendant  for  good  and  valuable  considera- 
tion :  that  the  defendant  took  the  bill  from  P.  without  notice  that  he  was  not 
the  true  owner  thereof ;  whereupon  the  defendant  hath  continually  detained  the 
same : — Held  bad,  as  an  argumentative  denial  of  the  plaintiff's  property  in 
the  bill. 

Detinue.     The  declaration  stated,  that  the  plaintiff  delivered  to  the  defendant 

(t)  Alderson,  B.,  Eolfe,  B.,  and  Piatt,  B.  Parke,  B.,  had  left  the  Court  at  the 
commencement  of  the  argument. 

(c)  This  judgment  has  been  reversed  on  error  in  the  Exchequer  Chamber. 
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a  certain  bill  of  e.xcliaiige  in  writing,  to  wit,  a  bill  of  exchange  drawn  by  the  plaintiff 
upon  and  accepted  by  John  lliitt,  for  X18,  and  bearing  date  on  a  certain  day,  to  wit, 
the  IGth  June,  A.D.  1S45,  of  the  plaintiff,  of  great  value  &c.,  to  be  re-delivered  by  the 
defendant  to|the  plaintiti'  when  the  defendant  should  be  thereunto  afterwards  requested. 
Breach,  that'the  defendant,  although  often  requested,  hath  not  delivered  the  bill  to 
the  plaintiff,  but  unjustly  detains  the  same. 

Plea,  that  after  the  plaintiff  had  drawn  the  said  bill,  the  plaintiff  indorsed  and 
delivered  the  same  to  one  John  Purkis,  who  afterwards  and  before  the  commencement 
of  this  suit  was  possessed  thereof,  and  then  and  from  thence  until  and  at  the  indorse- 
ment and  delivering  thereof  to  the  defendant,  as  hereinafter  mentioned,  held  the  said 
bill  of  [587]  exchange,  and  appealed  to  be  the  owner  thereof,  and  entitled  to  negotiate, 
indorse,  and  transfer  the  same  :  that  the  said  John  Purkis  afterwards,  according  to 
the  custom  of  merchants,  indorsed  and  delivered  the  said  bill  of  exchange  to  the 
defendant  and  one  Charles  KoUe  for  a  good  and  valuable  consideration,  to  wit,  for 
and  on  account  of  money  then  due  from  the  said  John  Purkis  to  the  defendant  and 
the  said  Charles  Kolle  :  that  the  defendant  then  took  and  received  the  said  bill  of 
exchange  of  and  from  the  said  John  Purkis  as  the  true  owner  theieof,  and  without 
any  notice  that  the  said  John  Purkis  was  not  the  true  owner  thereof,  and  entitled 
to  negotiate  and  transfei-  the  same  :  wherefore  the  defendant  from  thence  hitherto 
continually  held  and  detained  the  same  bill  of  exchange,  which  is  the  same  detainer 
in  the  declaration  mentioned.     Verilication. 

Special  demurrer,  on  the  grounds  that  the  plea  was  an  argumentative  denial  of  the 
plaintiff's  property  in  the  bill,  and  that,  although  it  concluded  with  a  verification, 
it  did  not  confess  the  material  facts  stated  in  the  declaration,  or  give  the  plaintiff 
any  colour  to  maintain  the  action.     Joinder  in  demurrer. 

Rew,  in  support  of  the  demurrer.  The  plea  is  bad  for  the  causes  assigned.  It  is 
positively  alleged  that  the  plaintiff  indorsed  and  delivered  the  bill  to  Purkis,  who 
indorsed  and  delivered  it  to  the  defendant  and  Charles  Kolle.  The  plea,  therefore, 
shews  a  gO(jd  title  in  the  defendant,  and  an  absence  of  all  colour  for  the  plaintiff  to 
maintain  the  action.  Before  the  new  rules,  such  a  plea  would  have  amounted  to  non 
detinet,  now  it  is  a  argumentative  denial  of  the  plaintiff's  property  in  the  bill. 

Bramwell,  contra.  The  plea  does  not  deny  the  plaintiff's  property  in  the  bill,  but 
sets  up  a  right  in  the  defendant  to  detain  it.  It  is  consistent  with  every  allegation 
in  the  plea,  that  the  bill  belonged  to  the  plaintiff,  and  that  Purkis,  hav-[588]-ing  it 
in  his  possession  as  agent  of  the  plaintiff,  delivered  it  over  to  the  defendant  and  Kolle. 
[Parke,  B.  The  word  "  indorsed  "  must  have  its  ordinary  interpretation,  that  is,  that 
the  bill  was  effectually  iudorsed  so  as  to  transfer  the  whole  property  in  it.]  The  plea 
states  that  Purkis  appeared  to  be  the  owner  of  the  bill,  and  entitled  to  negotiate  it, 
and  that  the  defendant  took  the  bill  without  notice  that  Purkis  was  not  the  true 
owner.  Colour  is  given,  inasmuch  as  the  property  in  the  bill  did  not  pass  until  Purkis 
indorsed  it,  so  that  there  is  an  admission  of  the  plaintiff's  title  up  to  the  very  instant 
of  the  detention. 

Pakke,^  B.  There  must  be  judgment  for  the  plaintiff.  Reading  the  word 
"indorsed  "  in  its  ordinary  sense,  it  evidently  means  that  all  property  in  the  bill  passed  ; 
consequently,  the  plea  is  bad  as  an  argumentative  denial  of  the  plaintiff's  property  in 
the  bill.  Probably  the  plea  would  have  been  good,  if  it  had  stated  that  the  plaintiff 
indorsed  the  bill  to  Purkis  without  value,  and  to  hold  as  the  agent  of  the  plaintiff; 
there  would  then  have  been  a  colour  of  title  in  the  plaintiff:  but  it  is  unnecessary  to 
decide  that  point. 

Alderso.n,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[589]  Sedman  v.  James  Walker,  Esq.,  and  Appleton  Stevenson.  Dec.  2, 
1847.— A  declaration  in  an  action  against  W.  &  S.  stated,  that  the  plaintiff  was 
employed  by  the  contractors  of  certain  proposed  buildings  to  cart  and  convey 
away  the  earth  dug  out  of  the  excavations  and  sites  of  the  proposed  buildings 
with  the  horses  and  cart  of  the  plaintiff;  that  an  action  was  depending  in  the 
Court  of  Queens  Bench  wherein  S,,  one  of  the  defendants,  was  plaintiff,  and 
1.  defendant,  m  which  action  the  defendant  allowed  judgment  to  go  bv  default, 
and  a  writ  of  fi.  fa.  thereupon  issued  against  the  goods  of  the  defendant  in  that 
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actiou  directed  to  W.,  the  other  defendant,  then  being  sheriff  of  York,  to  be  put 
in  execution  by  him  as  such  sheriff ;  yet  the  last^mentioned  defendant,  as  such 
sheriff,  contriving  to  injure  the  plaintili'  by  and  with  the  aid,  counsel  and  assist- 
ance of  S.,  the  other  defendant,  by  him  wrongfully  and  maliciously  given,  seized, 
took,  and  carried  away,  in  execution  of  the  said  writ,  divers  goods  and  chattels 
of  the  plaintiff,  to  wit,  two  horses  and  one  cart,  under  pretence  that  the  same 
belonged  to  T.,  and  afterwards  sold  the  goods  and  chattels  as  an  execution  under 
the  writ  against  the  goods  of  T.  By  means  of  the  premises  and  for  want  of  the 
use  of  the  horses  and  cart,  the  plaintiff  was  unable  to  carry  on  his  employment 
and  business,  and  thereby  lost  great  gains,  &c.  : — Held,  on  demurrer,  that  the 
declaration  shewed  no  cause  of  action  against  S. 

The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time  of  the  committing 
of  the  grievance  by  the  defendants  hereinafter  mentioned,  was  engaged,  retained,  and 
employed  by  the  contractors  of  certain  proposed  buildings,  works,  and  erections,  to 
cart  and  convey  away  the  earth,  stones,  soil  and  clay  excavated  and  dug  out  of  the 
excavations  and  sites  of  the  said  proposed  buildings,  works,  and  erections,  and  used  in 
the  preparing  and  making  of  bricks,  with  the  horses  and  carts  of  the  plaintiff',  to  wit, 
two  horses  and  one  cart,  at  great  gains  and  profits  to  him  the  plaintiff :  that,  before 
the  committing  of  the  grievances,  a  certain  actiou  had  been  depending  in  the  Court 
of  our  Lady  the  Queen,  before  the  Queen  herself  at  Westminster,  in  the  county  of 
Middlesex,  wherein  Appleton  Stephenson,  one  of  the  defendants  in  this  suit,  was 
plaintiff,  and  K.  Tiplady  was  defendant,  in  which  said  action  the  defendant  therein 
allowed  judgment  to  go  by  default  for  want  of  a  plea,  and  a  writ  of  fieri  facias  there- 
upon was  issued  against  the  goods  of  the  defendant  in  the  said  action,  directed  to 
James  Walker,  the  other  of  the  defendants  in  this  suit,  he  the  said  J.  Walker  then 
being  the  high  sheriff  of  the  county  of  York,  to  be  put  in  execution  by  him  the  said 
J.  Walker,  as  such  sheriff  as  aforesaid  :  yet  the  said  lastmentioned  defendant,  as  such 
sheriff,  well  knowing  the  premises,  and  contriving  and  wrongfully  and  injuriously 
intending  to  harass,  oppress,  and  injure  the  [590]  plaintiff,  and  by  and  with  the  aid, 
counsel,  and  assistance  of  the  said  A.  Stephenson,  the  other  of  the  defendants  to  this 
suit,  by  him  the  said  A.  Stephenson  wrongfully  and  maliciously  given,  heretofore,  to 
wit,  on  &c.,  wrongfully  and  injuriously  seized,  took,  and  carried  away,  in  execution 
of  the  said  writ,  divers  goods  and  chattels  of  the  plaintiff,  to  wit,  two  horses  and  one 
cart,  and  the  harness  and  trappings  of  the  same,  of  great  value,  to  wit,  of  the  value  of 
1001.,  under  the  pretence  that  the  same  belonged  to  the  said  K.  Tiplady,  and  after- 
wards, to  wit,  on  &c.,  sold  the  said  goods  and  chattels,  as  and  for  an  execution  under 
the  said  writ  issued  against  the  goods  of  the  said  K.  Tiplady  :  whereby  and  by  means 
of  the  premises,  and  also  for  want  of  the  use  of  the  said  horses,  cart,  harness  and 
trappings,  the  plaintiff  suffered  great  loss  and  damage,  and  was  unable  to  carry  on 
his  said  engagement,  employment,  and  business,  and  thereby  lost  great  gains  and 
profits,  &c. 

The  defendant  Stephenson  demurred  specially  to  the  declaration,  on  the  grounds 
that  it  shewed  no  cause  of  action  whatever  against  him  :  that  it  did  not  state  with 
sufficient  positiveness  and  certainty  that  Stephenson  seized,  took,  and  carried  away, 
or  sold  the  goods  and  chattels  :  that  the  declaration  should  have  stated  how  and  in 
what  manner  Stephenson  aided,  coimselled,  and  assisted  the  said  J.  Walker :  that  the 
declaration  was  in  an  action  on  the  case,  whereas  it  ought  to  have  been  in  an  action 
of  trespass  vi  et  armis,  and  the  same  was  an  informal  declaration  vi  et  armis  :  that  the 
plaintiff  had  complained  against  the  defendants  as  if  the  alleged  cause  of  action  had 
l3een  a  mere  consequential  injury,  whereas  it  appeared  to  have  been  an  immediate  and 
direct  trespass  committed  to  the  property  of  the  plaintiff.     Joinder  in  demurrer. 

Manisty,  in  support  of  the  demurrer.  It  is  impossible  to  tell  whether  this  declara- 
tion is  framed  in  trespass  or  case.  It  is  not  a  good  declaration  in  case.  The  charge 
[591]  against  Stephenson  is,  that  Walker  wrongfully  and  injuriously  took  the  goods, 
with  the  aid,  counsel,  and  assistance  of  Stephenson.  There  is  no  statement  of  the 
mode  in  which  that  aid,  counsel,  and  assistance  were  given.  Even  if  the  nature  of  the 
aid  had  been  stated,  the  declaration  would  not  have  disclosed  a  good  cause  of  action 
in  case.  [Parke,  B.  Would  an  action  on  the  case  lie  for  advising  a  person  to  seize 
the  goods  of  another  1]  Certainly  not.  This  declaration  shews  no  distinct  cause  of 
actiou  against  Stephenson.     The  ground  of  complaint  is  the  wrongfully  and  injuriously 
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takiiiir  the  eoocls ;  therefore  the  trespass  is  not  waived.  It  is  not  a  case  of  conse- 
quential (hiraage  properlv  so  called,  but  a  charge  of  trespass  with  special  damage.  The 
true  distinction  is,  that,  if  there  be  a  good  cause  of  action  exclusively  of  the  trespass, 
the  trespass  may  be  waived,  and  case  maintained  ;  otherwise  trespass  is  the  only 
remedy  :  Iletmcorth  v.  Fowkes  (4  B.  &  Adol.  449). 

The  Court  called  on  ,   ,    ,        .      . 

T.  Campbell  Foster  to  support  the  declaration  This  is  a  good  declaration  in  case. 
Where  consequential  damage  has  resulted  from  an  act  of  trespass,  the  party  injured 
may  waive  the  trespass  and  sue  in  case  :  Moretmi  v.  Hardern  (4  B.  &  C.  223),  IVdh  v. 
Ody  (\  M.  &  W.  452),  Brmummb  v.  Bridges  (1  B.  &  C.  145).  In  Lear  v.  Cahkcult 
(4  Q.  B.  123),  the  declaration  stated,  that  the  defendant  took  and  distrained  the 
growing  crops  of  the  plaintiff  under  colour  and  as  and  in  the  name  of  a  distress  for 
rent,  which  crops  were  sufficient  to  have  satisfied  the  arrears  of  rent  and  costs,  and 
that,  although  the  defendant  might  under  the  said  distress  have  satisfied  the  said 
arrears,  yet  he  wrongfully  and  vexatiously  made  a  second  distress  of  the  said  growing 
crops,  aiid  upon  other  growing  crops  of  the  [592]  plaintiff  for  the  same  arrears,  and 
wronsjfullv  and  injuriously  kept  and  withheld  the  said  several  growing  crops  from  the 
plaintiff  under  the  said  second  distress  ;  and  it  was  held  that,  although  trespass  might 
have  lain  for  the  injury  alleged,  yet  the  plaintiff  was  at  liberty  to  sue  in  case,  and 
that  the  above  count  was  substantially  in  case.  [Parke,  B.,  referred  to  Smith  v.  Goodwin 
(4  B.  &  Adol.  413).]  It  is  not  necessary  or  proper  to  state  by  what  means  Stephenson 
aided,  counselled,  and  assisted  Walker;  to  do  so  would  be  setting  out  in  the  pleadings 
that  which  is  properlv  matter  of  evidence.  Prolixity  in  pleading  ought  to  be  avoided  : 
Calverl  v.  Gordon  (7  B.  &  C.  809). 

Paukk,  B.  The  declaration  is  clearly  bad  against  Stephenson :  it  does  not  shew 
that  he  took  the  goods.  The  allegation  that  Walker  took  them  by  his  aid,  would  be 
supported  if  Stephenson  lent  him  a  horse,  or  told  him  how  to  get  into  the  house  in 
which  the  goods  were.  The  plaintiff  may  enter  a  nolle  prosequi  as  to  the  defendant 
Stephenson  within  a  fortnight,  otherwise  judgment  will  be  for  him  on  the  demurrer. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  accordingly. 

[593]  Bennett  v.  Bull  Dec.  7,  1847. — A  plea  which  admits  a  contract  in  fact, 
either  express  or  implied,  and  seeks  to  avoid  it  on  the  ground  of  illegality  or 
fraud,  is  a  plea  in  excuse,  and  ma\'  be  traversed  by  the  replication  de  injuria. — 
Therefore,  where  to  an  action  for  work  and  labour  the  defendant  pleaded  that 
the  work  was  done  by  the  plaintiff  as  a  broker  within  the  city  of  London,  and 
that  the  plaintiff  was  not  licensed  to  act  as  a  broker: — Held,  that  de  injuria  was 
a  good  replication. 

[S.  C.  11  Jur.  1067.] 

Assumpsit  for  work  and  labour  done  by  the  plaintiff  for  the  defendant  at  his 
request,  and  for  commission  and  reward  then  due  and  of  right  payable  by  the  defendant 
to  the  plaintiff  in  respect  of  the  same. 

Plea,  that  the  work  done  by  the  plaintiff  was  done  by  him  within  the  city  of 
London  as  a  broker,  and  that  such  work  consisted  in  the  making  and  entering  into  of 
certain  bargains  and  contracts  which  were  then  and  there  made  and  entered  into  by 
the  plaintiff  as  a  broker  for  the  defendant,  to  wit,  certain  bargains  and  contracts  for 
the  sale  of  certain  shares  of  the  defendant  in  "The  Law  Life  Insurance  Company," 
which  shares  were  then  and  there  bargained  and  contracted  to  be  sold  by  the  plaintiff 
as  a  broker  for  the  defendant ;  and  that  the  commission  was  a  commission  claimed  by 
the  plaintiff  as  a  broker  for  and  in  respect  of  the  making  and  entering  into  of  such 
bargains  and  contracts  as  such  broker  as  aforesaid  :  thatr  the  plaintiff  was  not,  at  the 
time  or  times  of  doing  such  work,  or  of  making  and  entering  into  such  bargains  and 
contracts,  or  any  of  them  or  any  part  thereof,  a  broker  licensed,  authorised,  empowered, 
or  admitted,  to  act  or  practise  as  a  broker  in  the  premises  or  any  of  them,  by  the 
warden  of  the  city  of  London,  or  by  the  court  of  mayor  and  aldermen  of  the  city  of 
London,  or  by  any  or  either  of  them,  or  by  any  other  lawful  authority  whatsoever,  in 
pursuance  of  the  statutes  in  such  case  made  and  provided.     Verification. 

Replication,  that  the  defendant  of  his  own  wrong,  and  without  the  cause  by  him 
iu  his  plea  alleged,  broke  his  said  promise,  modo  et  forma. 
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Special  demurrer,  assigning  for  cause,  that  the  plea  was  not  in  excuse  of  the  non- 
performance of  the  promise  alleged,  but  that  the  promise  was  altogether  illegal  and 
void,  and  the  plaintiff  was  never  in  a  capacity  to  sue  thereon,  [594]  and  therefore  the 
replication  de  injuria  was  inadmissible.     Joinder. 

Stammers,  in  support  of  the  demurrer.  The  promise  alleged  in  the  declaration  is  not 
an  express  promise,  but  one  implied  by  law.  It  is  well  established,  that  where  a  party 
takes  both  by  operation  of  law  and  by  the  act  of  man,  the  law  shall  prevail,  and  the 
act  of  man  is  void  :  Huynmmrth  v.  Pretty  (Cro.  Eliz.  833),  Reading  v.  Boystmi  (1  Salk. 
242).  The  same  principle  applies  to  this  case.  Even  though  there  may  have  been  an 
express  promise,  it  cannot  avail,  for  the  declaration  shews  facts  from  which  a  promise 
would  be  implied  by  law  :  1  Wms.  Saund.  264  b.,  note  e{6th  ed.).  Then  the  plea  is 
not  in  excuse,  but  in  denial  of  the  promise  which  the  law  would  otherwise  imply  from 
the  facts  stated  in  the  declaration.  [.41derson,  B.  It  admits  a  promise  in  fact,  but 
denies  its  operation  in  law.]  When  the  illegality  is  shewn  by  plea,  the  law  will  not 
imply  a  promise :  this  plea,  therefore,  cannot  be  in  excuse  of  the  non-performance  of 
the  promise,  for  none  exists.  In  2  \Ym.  Saund.  29-5  a.,  note  (/  (6th  ed.),  it  is  said, 
"But  this  replication  is  not  to  be  allowed  where  the  plea  is  in  denial  and  not  in  excuse, 
as  where  it  amounts  to  the  general  issue,  or  where,  in  assumpsit  or  debt,  the  plea 
amounts  to  a  denial,  either  direct  or  argumentative,  of  the  contract  or  the  breach  of 
it  on  which  the  action  is  founded."  [Parke,  B.  The  plea  admits  a  contract  in  point 
of  fact,  but  denies  the  plaintiffs  right  to  recover,  because  he  bad  no  license.]  The 
plaintiff  having  acted  without  a  license,  the  law  will  not  imply  a  promise  to  pay  him 
for  his  labour.  In  Simms  v.  Lhijd  (7  Q.  B.  402),  which  was  an  action  for  work  and 
labour,  the  defendant  pleaded  that  the  work  was  done  by  the  plaintifl"  as  an  attorney, 
and  that  no  signed  bill  had  been  delivered  according  to  the  statute  and  it  was  held 
that  de  injuria  was  a  bad  replication  to  such  plea.  [Piatt,  B.  In  Cope  v.  [595]  Rowlands 
(2  M.  &  W.  149),  the  plaintiff  replied  de  injuria  to  a  plea  similar  to  the  present.]  In 
that  case  the  objection  was  not  taken. 

Atherton,  contra.  The  declaration  is,  no  doubt,  founded  on  an  implied  promise, 
but  the  later  authorities  have  established  this  doctrine,  that  where  the  plea  admits  the 
facts  contained  in  the  declaration,  and  shews  an  excuse  for  the  breach  alleged,  de 
injuriil  is  a  good  replication.  Isaac  v.  Farrar  (1  M.  &  W.  6-5)  was  an  action  of 
assumpsit  by  indorsee  against  maker  of  a  promissory  note,  to  which  the  defendant 
pleaded  in  substance,  that  the  plaintiff  was  not  a  bona  fide  holder  for  value,  and  the 
Court  held  the  replication  de  injuria  good,  inasmuch  as  the  plea  amounted  only  to 
matter  of  excuse  for  the  non-performance  of  the  promise.  The  present  case  is  not 
distinguishable  from  that :  this  plea  admits  the  contract,  but  shews  that  there  never 
was  any  legal  obligation  to  pay  upon  request.  It  was  formerly  doubted  whether  de 
injuria  could  be  replied  to  a  plea  shewing  fraud  between  the  immediate  parties  to  a 
negotiable  instrument,  but  Cowper  v.  Garbett  (13  M.  &  W.  33)  decided  that  in  such 
case  the  replication  was  admissible,  even  though  the  form  of  action  was  debt.  The 
Lord  Chief  Baron,  in  delivering  the  judgment  of  the  Court,  refers  to  the  general 
doctrine  laid  down  by  the  Court  of  Queen's  Bench  in  Purohell  v.  Salter  (1  Q.  B.  200), 
and  says,  "We  all  concur  in  thinking  that  the  judgment  of  the  Court  of  Queen's 
Bench  upon  this  point  was  correct,  and  the  reasons  given  at  length  by  Lord  Denman 
are  quite  satisfactory.  It  was  argued  in  that  case  in  the  court  of  error,  and  also 
before  us,  that  in  debt  on  simple  contract,  or  indebitatus  assumpsit,  there  can  never 
be  a  plea  in  excuse  for  the  breach  :  that  the  action  lies  only  where  there  is  a  complete 
debt ;  that  there  the  debt  is  immediately  payable,  and  the  breach  is  surplusage,  and  that 
any  allegation  shewing  that  the  debt  is  not  due  amounts  to  a  denial  of  the  debt  [596] 
itself.  But  we  think  that  this  argument  is  not  well  founded.  In  such  actions  there 
are  pleas  in  excuse,  as  distinguished  from  pleas  in  discharge  :  pleas  which  confess  a 
prima  facie  contract  in  fact,  but  avoid  all  liability  upon  such  contract  by  some  other 
matter,  as,  for  instance,  fraud  or  illegality  of  consideration,  or  that  a  note  sued  upon 
was  made  by  way  of  accommodation."  Scott  v.  Chap2>elow  (4  Man.  &  G.  336  ;  5  Scott, 
N.  R.  148)  also  decided,  that  where  a  plea  admits  a  contract  in  fact,  but  seeks  to  avoid 
it  on  the  ground  of  illegality,  de  injuria  is  a  proper  replication.  That  was  an  action 
by  the  drawers  against  the  acceptor  of  two  bills  of  exchange,  to  which  the  defendant 
pleaded  that  an  illegal  company  had  been  formed,  and  that  he  had  accepted  bills  in 
furtherance  of  the  purposes  of  the  company  ;  that  the  plaintifls  having  become  the 
indorsees  and  holders  of  two  of  such  bills,  it  was  agreed  between  the  plaintifls  (having 
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notice)  and  the  compaTiy  that  the  bills  shoukl  be  renewed  ;  in  pursuance  of  which 
asrcement  the  company  accepted  the  bills  sued  on,  the  defendant  then  being  a  member 
of  the  company,  and  upon  no  other  consideration.  Tmdal,  J.,  says,  "  I  think,  under 
the  circumstances  stated  in  this  plea,  that  de  injuria  is  a  good  replication.  The  plea, 
as  it  appears  to  me,  amounts  to  no  more  in  substance  than  an  e.x'cuse  for  the  non-pay- 
ment of  the  bills  by  the  defendant,  by  reason  of  there  having  been  no  consideration 
for  his  acceptance  of  them,  and  to  such  a  plea  de  injuria  is  a  proper  replication. 
Coltman,  J.,  says,  "  No  case  has  been  cited  to  establish  that  where  a  plea  shews  that 
the  contract  declared  upon  is  void  by  law,  de  injuria  is  an  improper  replication.  Now 
this  plea  clearly  goes  in  avoidance  of  the  contract.  There  are  some  dicta,  indeed, 
which  appear  to  raise  a  doubt  whether  that  replication  is  proper  in  such  a  case,  but 
there  does  not  appear  to  be  any  decision  on  the  subject.  Garten  v.  Rohimon  (2  Dowl. 
N.  S.  41),  although  not  an  express  decision  in  point,  has  still  some  bearing  on  the 
present  case.  Th'at  was  an  action  for  [597]  goods  sold  and  delivered,  to  which  the 
defendant  pleaded  that  the  goods  were  smuggled  tobacco,  and  it  was  held  that,  although 
the  plaiiititt'  might  reply  do  injuria  to  such  ple.a,  he  was  not  bound  to  do  so.  In  the 
ease  of  Ihtmyhreys  v.  U'Cmindl  (7  M.  &  W.  370),  Parke,  B.,  refers  to  Noel  v.  llvh 
(2  C.  M.  &  It.  360),  where  the  Court  held  the  replication  de  injuria  good,  although 
the  plea  sought  to  avoid  the  contract  on  the  ground  of  fraud.  No  distinction  can  be 
drawn  between  the  present  case  and  Lansdale  v.  Clarke  (ante,  p.  78),  in  which  this 
Court  held  that  de  injuria  might  be  replied  to  a  plea  setting  up  a  defence  under  the 
Tippling  Act,  (24  Geo.  2,  c.  40,  s.  12).  In  Simmis  v.  Lloyd  (7  Q.  B.  402),  which  is  relied 
upon  by  the  other  side,  the  judgment  of  the  Court  proceeded  on  the  ground,  that 
although  the  plea  admitted  a  breach  of  the  promise,  it  offered  no  excuse  for  it,  but 
suggested  only  an  impediment  to  the  bringing  of  the  action. 

.Stammers,  in  reply.  The  form  of  the  replication  makes  it  necessary  that  there 
should  be  a  promise  either  e.xpress  or  implied.  Here  there  is  no  express  promise,  and 
in  this  case  the  law  will  not  imply  one.  With  the  exception  of  Lanadale  v.  Clarke 
(ante,  p.  78)  and  Garten  v.  Robinson,  the  cases  cited  on  the  other  side  were  actions  on 
bills  of  exchange  or  promissory  notes,  in  which  there  was  an  express  promise  on  the 
face  of  the  instrument.  Garten  v.  Robinson  has  no  bearing  on  the  present  question ; 
and  LansdaU  v.  Clarke  probably  turned  on  the  particular  language  of  the  Tippling 
Act.  The  dicta  of  the  Court  in  Humphreys  v.  O'Connell  and  Parker  v.  Riley  (3  M. 
&  W.  230)  are  in  favour  of  the  defendant.  In  Solli/  v.  Nei.sh  (2  C.  M.  &  R.  3-55  ;  4 
D.  P.  C.  248),  which  was  an  action  for  goods  sold  and  delivered,  the  Court  held  that 
de  injuria  could  not  be  replied  to  a  special  plea  which  amounted  in  effect  to  the 
general  [598]  issue.  Lord  Abinger,  C.  B.,  in  delivering  the  judgment  of  the  Court, 
says :  "  The  replication  appears  to  be  bad  for  two  reasons  :  first,  the  plea  does  not 
contain  matter  of  excuse,  but  a  denial  of  the  promise  ;  and  it  cannot  put  the  matter 
in  the  plea  in  issue,  for  it  denies  only  the  cause  of  the  breach  of  promise.  The  plea, 
however,  does  not  admit  and  excuse  a  breach  of  promise ;  but  it  denies  that  any 
promise  at  all  was  made  to  the  plaintiff."  [Alderson,  B.  The  Courts  have  gradually 
become  more  liberal  in  allowing  the  use  of  the  general  replication  de  injuria.  When 
the  new  pleading  i-ules  were  first  introduced,  there  was  great  difficulty  in  ascertaining 
their  effect;  so  that  a  new  system  has  been  gradually  forming.]  Crogate's  case 
(8  Kep.  66  b.)  shews  that  there  must  be  an  existing  promise,  upon  which  the 
replication  de  injuria  can  take  effect.  Simons  v.  Lloyd  is'in  favour  of  this  view  ;  for 
until  a  signed  bill  has  been  delivered,  there  is  no  promise  to  pay.  [Alderson,  B. 
The  promise  exists,  only  it  cannot  be  enforced  by  law.  It  is  the  same  with  respect 
to  a  release.  Parke,  B.  The  Statute  of  Limitations  would  begin  to  run,  although  no 
signed  bill  had  been  delivered  :  that  could  not  be  if  there  was  no  promise.] 

Parke,  B.     I  am  of  opinion  that  the  replication  is  good,  and  that  our  judgment 
ought  to  be  for  the  plaintiff.     In  the  earlier  cases  on  this  subject,  before  the  Courts 
became  familiar  with  this  form  of  replication  as  applicable  to  actions  of  assumpsit, 
doubts  were  expressed  whether  de  injuria  could  be  replied  to  a  plea,  which,  instead  ■ 
of  confessing  the  contract,  and  shewing  matter  of  excuse,  stated  facts  which  avoided 
the   contract  itself.     In  the   case  of    Humphreys  v.   O'Connell,    I   expressed  a   doubt  ' 
whether  a  plea  shewing  fraud  between  the  parties  to  the  contract  could  be  traversed  \ 
by  the  general  replication  de  injuria.     The  same  doubt  was  [599]  entertained  in  the 
case  of  Parker  v.  Riley.     Subsequent  cases  have  put  an  end  to  that  doubt,  particularly 
the  case  of  Scott  v.  Chappelow,  in  the  Court  of  Common  Pleas,  which  has  been  followed 
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by  Lansdah  v.  Clarke  in  this  Court.  Those  cases  have  settled  the  law  upon  this 
footing,  that  inasmuch  as  in  actions  of  assumpsit  the  plea  of  non-assumpsit  denies 
only  the  express  promise,  or  the  matters  of  fact  from  which  a  promise  can  be  implied 
by  law,  a  plea  which  admits  a  contract  in  fact  either  express  or  implied,  and  seeks  to 
avoid  it  on  the  ground  of  illegality  or  fraud,  is  a  plea  in  excuse,  and  may  be  traversed 
by  the  replication  de  injuria.  Such  I  conceive  to  be  the  rule  on  the  authority  of  the 
more  recent  cases,  and  consequently  the  present  replication  is  good.  With  respect  to 
the  case  of  Simons  v.  Lhijd,  which  was  an  action  on  an  attorney's  bill,  the  plea  was 
clearly  not  in  excuse  for  the  non-performance  of  the  contract.  The  delivery  of  a 
signed  bill  is  by  statute  a  condition  precedent  to  the  commencement  of  the  action ; 
and  a  plea  of  its  non-delivery  is  not  propei'ly  the  subjects  of  a  replication  de  injuria, 
for  the  plea  is  not  in  excuse  of  the  breach  of  contract, — in  truth,  it  admits  a  breach, 
but  insists  that  the  plaintiff  was  not  at  liberty  to  commence  the  action,  because  he 
had  not  complied  with  a  statutory  provision.  I  may  observe  with  respect  to  Solly 
V.  Neish,  that  there  is  nothing  in  that  case  which  militates  against  the  present  decision, 
because  there  the  Court  said  that  the  plea  was  not  in  excuse  for  the  non-performance 
of  the  contract ;  for,  although  the  money  mentioned  in  the  declaration  had  been 
received  by  the  defendant,  yet  the  facts  stated  in  the  plea  went  to  shew  that  there 
was  no  implied  contract  at  all  between  him  and  the  plaintiffs,  because  the  money 
never  had  been  received  by  the  defendant  for  the  use  of  the  plaintiffs,  but  with  their 
concurrence  for  the  use  of  some  one  else.  With  reference  to  that  state  of  facts,  the 
Court  said  that  the  plea  did  not  shew  matter  of  excuse  for  the  non-performance,  but 
a  denial  of  the  promise,  and  on  that,  and  also  on  another  [600]  ground  mentioned  in 
Crogates  case,  the  replication  de  injuria  was  held  inapplicable. 

Alderson,  B.  I  also  think  this  replication  good.  The  use  of  this  form  of 
replication  follows  from  the  restriction  which  the  new  system  of  pleading  has  put  on 
the  plea  of  non  assumpsit.  Formerly,  non  assumpsit  denied  not  merely  the  fact  of 
a  promise,  but  its  operation,  namely,  that  it  was  a  binding  pi'omise.  But  the  new 
rules  have  confined  that  plea  to  a  denial  of  the  promise,  that  is,  either  of  the  express 
promise,  or  of  those  circumstances  out  of  which  an  implied  promise  arises.  The 
moment  it  is  established  that  a  defendant  cannot,  under  non  assumpit,  give  evidence 
of  fraud  or  illegality,  then  that  fraud  or  illegality  is  an  excuse  for  the  non-performance 
of  the  promise,  and  de  injuria  may  be  replied. 

RoLFE,  B.,  concurred. 

Platt,  B.  The  plea  sets  up  matter  of  excuse  for  the  non-performance  of  the 
promise  If  the  defendant  had  pleaded  non  assumpsit,  the  plaintiff  at  the  trial  must 
have  proved  those  facts  from  which  the  law  would  have  implied  a  promise  to  pay. 
This  plea,  therefore,  admits  those  facts,  but  avoids  the  obligation  which  the  law  would 
imply  from  them.  The  defendant  in  truth  says  :  "  I  admit  the  facts  and  the  implica- 
tion of  law  arising  therefrom,  but  I  excuse  the  breach  of  the  implied  promise  for  the 
cause  in  the  plea  assigned."     To  that  the  plaintiff  may  well  reply  de  injuria. 

Judgment  for  plaintiff. 

[601]  Evans  and  Others;'.  Powis.  Dec.  9,  1847. —To  counts  by  drawer  against 
acceptor  of  two  bills  of  exchange,  for  301.  and  411.  16s.,  the  defendant  pleaded  as 
to  1.31.  3s.  2d.,  parcel  of  the  sum  of  £30  in  the  first  count,  and  also,  as  to  the 
second  count,  that  he  the  defendant  was  in  embarrassed  circumstances,  ane} 
indebted  to  the  plaintiff  in  respect  of  the  causes  of  action  in  the  introductory  part 
of  the  plea  mentioned  in  the  sum  of  541.  19s.  2d.,  and  to  one  B.  in  a  certain  other 
sum  of  money,  and  was  unable  to  pay  the  plaintiff  and  B.  their  debts  in  full,  and 
thereupon  the  defendant  agreed  with  the  plaintiff  and  13.  to  pay  them  i-espectively  ; 
and  the  plaintiff  and  B.  then  mutually  agreed  with  each  other  and  the  defendant 
to  accept  of  him  10s.  in  the  pound  as  a  composition  upon  and  in  full  satisfaction 
and  discharge  of  their  respective  debts.  The  plea  then  averred  readiness  and 
willingness  to  pay,  with  a  tender  of  the  amount  of  the  composition,  and  concluded 
with  payment  of  it  into  court.  The  plaintiff  replied,  traversing  the  agreement  to 
accept  the  composition  of  10s.  in  the  pound  in  satisfaction  and  discharge;  upon 
which  issue  was  joined.  At  the  trial  the  agreement  proved  was  to  accept  a 
composition  of  10s.  in  the  pound,  payable  in  certain  sums  on  certain  days.  It 
also  appeared  that  default  had  been  made  in  payment  of  the  instalments.     The 
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learned  judge,  at  the  request  of  the  defendant's  counsel,  amended  the  plea 
accordingly  :— Held,  that  the  plea,  as  amended,  was  bad,  even  after  verdict,  for 
not  stating  tiiat  the  payments  were  made  at  the  precise  times  agreed  on,  or  at 
least  a  tender  made  of  them.— Semble,  that,  if  the  plea  had  been  that  a  new 
mutual  agreement  between  plaintifl',  defendant,  and  other  creditors,  binding  on 
each  at  The  time  when  it  was  made,  was  given  as  a  substitution  for,  or  in 
satisfaction  of,  the  debt  due  from  the  defendant  to  the  plaintiff,  such  plea  would 
have  been  good,  and  in  that  case  it  would  have  been  for  the  jury  to  decide 
whether  the  plaintiff  agreed  to  accept  the  agreement  itself,  not  the  performance 
of  it,  as  a  satisfaction  for  his  debt.— A  judge  at  Nisi  Prius  ought  not  to  amend  a 
pleading,  if   the   effect   of   the  amendment   would    be   to   render   the   pleading 

demurrable. 

[S.  C.  11  Jur.  1043.] 

Debt.  The  first  count  of  the  declaration  was  on  a  bill  of  exchange  drawn  by  the 
plaintiffs  upon  and  accepted  by  the  defendant  for  payment  of  £30.  The  second  count 
was  on  a  similai'  bill,  for  payment  of  411.  16s. 

Plea,  as  to  the  supposed  causes  of  action  in  the  first  count,  so  far  as  the  same  relate 
to  the  sum  of  131.  3s.  2d.,  parcel  of  the  sum  of  £30  in  the  first  count  mentioned,  and 
as  to  the  supposed  causes  of  action  in  the  second  count,  that  after  the  accruing  of  the 
supposed  causes  of  action  in  the  introductory  part  of  this  plea  mentioned,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c.,  the  defendant  was  in  bad  and 
embari-assed  circumstances,  and  indebted  to  the  plaintiffs  in  respect  of  the  causes  of 
action  in  the  [introductory  part  of  this  plea  mentioned,  in  a  certain  sum  of  money,  to 
wit,  the  sum  of  541.  19s.  2d.,  and  to  a  certain  other  per.son,  to  wit,  one  Edwin  Bliss,  in 
a  certain  other  large  sum  of  money,  and  was  unable  to  pay  the  plaintiffs  and  the  said 
E.  Bliss  respectively  their  debts  aforesaid  in  full,  whereof  they  then  had  notice,  and 
thereupon,  to  wit,  on  &c.,  the  defendant  then  offered  and  agreed  with  the  plaintiffs 
and  the  said  E.  Bliss  to  pay  to  them  respectively,  and  the  plaintiffs  and  the  said 
E.  Bliss  then  mutually  agreed  [602]  with  each  other  and  with  the  defendant  to  accept 
of  him  10s.  in  the  pound  as  a  composition  upon  and  in  full  satisfaction  and  discharge 
of  their  respective  debts.]  And  the  defendant  further  saith,  that  the  composition  or 
sum  of  10s.  in  the  pound  on  the  said  sum  of  541.  19s.  2d.  amounts  to  a  large  sum  of 
money,  to  wit,  the  sum  of  271.  9s.  7d.,  and  that  the  defendant  at  the  time  of  making 
the  agreement  in  this  plea  mentioned,  was,  and  always  from  thence  hitherto  hath  been 
and  still  is,  ready  and  willing  to  pay  to  the  plaintiffs  the  said  composition  on  the  said 
sum  of  541.  19s.  2d.  And  the  defendant  further  saith,  that  after  the  making  of  the 
said  agreement,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  he  the 
defendant  was  ready  and  willing  and  then  tendered  and  offered  to  pay  to  the  plaintiffs 
the  said  sum  of  271.  9s.  7d.,  being  the  composition  of  10s.  in  the  pound  on  the  said 
sum  of  541.  19s.  2d.,  to  receive  which  of  the  defendant  the  plaintiffs  then  wholly 
refused,  and  the  defendant  now  brings  here  into  court  the  said  sum  of  271.  9s.  7d., 
ready  to  be  paid  to  the  plaintiffs  if  they  will  accept  the  same.     Verification. 

Keplication,  that  the  defendant  did  not  agree  with  the  plaintiils  and  the  said 
E.  Bliss  to  pay  them  respectively,  nor  did  the  plaintiffs  and  the  said  E.  Bliss  agree 
with  each  other  and  with  the  defendant  to  accept  of  him  10s.  in  the  pound  as  a 
composition  upon  and  in  full  .satisfaction  and  discharge  of  their  respective  debts,  modo 
et  forma :  upon  which  issue  was  joined. 

The  cause  was  tried  before  Parke,  B.,  at  the  London  sittings  in  Trinity  Term,  1847, 
when  the  evidence_  adduced  did  not  support  the  plea,  but  the  agreement  proved  was 
to  accept  a  composition  of  10s.  in  the  pound  payable  in  certain  sums  on  certain  days. 
It  appeared  that  default  had  been  made  in  payment  of  the  instalments.  The 
defendant's  counsel  applied  for  leave  to  amend  the  plea  by  making  it  conformable  to 
the  evidence.  The  learned  judge  permitted  the  amendment,  and  a  verdict  was  [603] 
found  for  the  defendant.  The  plea,  as  amended,  contained  the  following  allegations, 
instead  of  that  portion  of  the  above  plea  within  brackets  :— ["first  and  second" counts 
mentioned,  and  to  a  certain  other  person,  to  wit,  one  Edwin  Bliss,  in  a  certain  other 
large  sum  of  money,  and  was  unable  to  pay  the  plaintiffs  and  the  said  E.  Bliss  . 
respectively  their  debts  aforesaid  in  full,  whereof  they  then  had  notice,  and  thereupon, 
to  wit,  on  &c.,  the  defendant  then  offered  and  agreed  with  the  plaintiffs  and  the  said 
E.  Bliss,  to  pay  to  the  plaintiffs  111.  16s.  lOd.  in  part  of  the  said  debts  in  the  first  and 


1  EX.  604.  EVANS  t;.  powis  257 

second  counts  mentioned,  and  to  pay  to  the  plaintiffs  and  the  said  E.  Bliss,  and  the 
plaintiffs  and  the  said  E.  Bliss  then  mutually  agreed  with  each  other  and  with  the 
defendant,  that  the  defendant  should  pay  to  them,  and  they  should  accept  of  him,  10s. 
in  the  pound  as  a  composition  upon  and  in  full  satisfaction  and  discharge  of  the 
residue  of  the  plaintiflfs'  said  debt  and  of  the  debt  of  the  said  E.  Bliss,  at  the  times  and 
in  manner  following,  that  is  to  say,  £5  on  the  first  day  of  April,  £o  on  the  first  day  of 
May,  71.  10s.  on  the  first  day  of  June,  =£10  on  the  first  day  of  July,  £10  on  the  first 
day  of  August,  71.  10s.  on  the  first  day  of  September,  £5  on  the  first  day  of  October, 
and  £o  on  the  first  day  of  each  succeeding  month,  until  the  whole  should  be  paid."] 

J.  Brown  had  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  plea 
as  amended  was  open  to  demurrer,  and  consequently  the  amendment  ought  not  to 
have  been  allowed. 

Bramwell  shewed  cause,  (Nov.  3).  It  is  conceded  that  the  amendment  ought  not 
to  have  been  allowed,  if  its  effect  were  to  render  the  plea  bad  on  demurrer.  But  the 
amended  plea  is  good,  at  least  after  verdict.  There  is  no  stipulation  that  the  original 
debt  should  revive  on  default  in  payment  of  the  instalments.  It  will  perhaps  be 
argued  that  such  a  [604]  consequence  follows  as  a  matter  of  law.  But  these  agree- 
ments are  not  valid  merely  as  agreements  between  party  and  party,  but  on  the  ground 
that  each  of  the  creditors  consents  to  give  up  the  right  which  he  has  of  enforcing  the 
original  contract.  If  the  non-payment  of  an  instalment  were  to  render  the  agieement 
void  quoad  the  particular  creditor  unpaid,  the  result  would  be,  that  the  debtor  might 
give  a  preference  to  any  one  creditor.  Cumber  v.  U'ane  (1  Str.  426)  has  no  application 
to  the  present  case  ;  for  in  that  case  there  was  no  third  party  to  the  agreement. 

J.  Brown,  in  support  of  the  rule.  On  default  in  payment  of  any  of  the  instal- 
ments, the  original  debt  revives,  though  there  be  no  express  stipulation  for  that 
purpose.  Such  is  the  legal  e8"ect  and  construction  of  the  agreement.  No  particular 
words  are  rec^uisite  to  make  a  condition  precedent  or  subsequent:  1  Chit.  Plead.  331 
(7th  ed.) ;  Com.  Dig.  tit.  "  Condition  "  (A.  2).  The  terms  of  this  agreement  necessarily 
imply  that  the  original  debt  shall  remain  until  payment  of  the  composition.  The 
agreement  does  not  per  se  extinguish  the  debt,  but  only  the  performance  of  it.  In 
Thomas  v.  Cominay  (1  B.  &  Aid.  1),  the  creditors  of  an  insolvent  agreed  by  an  instru- 
ment (not  under  seal)  that  they  would  accept,  in  full  satisfaction  of  their  debts,  twelve 
shillings  in  the  pound,  payable  by  instalments,  and  would  release  him  from  all 
demands.  One  of  the  creditoi.s,  who  signed  for  the  whole  amount  of  his  debt,  held  at 
the  time,  as  security  for  part,  a  bill  of  exchange  drawn  by  the  debtor,  and  accepted  by 
a  third  person.  The  money  due  on  this  bill  having  afterwards  been  paid  by  the 
acceptor,  it  was  held  that  the  creditor  might  retain  it,  the  agreement  of  composition 
not  containing  any  stipulation  for  giving  up  securities,  and  the  effect  of  it  not  being  to 
extinguish  the  original  debt.  [605]  Many  authorities  are  collected  in  Smith's  Leading 
Cases  (vol.  1,  p.  150),  in  the  note  to  Cumber  v.  IVane,  which  shew,  that  unless  the 
debtor  strictly  perfoims  his  part  of  the  agreement,  the  creditor  is  remitted  to  his 
original  rights.  In  Ex  parte  Bateson  (1  M.  D.  &  De  Gex,  289),  it  was  held  that  an 
agreement  for  a  composition  payable  by  instalments  did  not  preclude  the  creditor,  on 
default  in  payment  of  the  instalments,  from  proving  under  a  fiat  for  the  balance  of 
the  original  debt.  Sir  G.  Rose  there  says — "  If  the  whole  of  the  composition  of  five 
shillings  in  the  pound  had  been  paid  pursuant  to  the  agreement,  the  case  might  have 
been  different;  but  as  default  was  made  in  payment  of  the  composition,  the  creditor 
has  a  right  to  resort  to  the  original  debt.  The  principle  on  which  these  cases  of 
composition  have  been  long  settled  is,  that  the  mere  agreement  to  accept  a  composition 
does  not  amount  to  a  release  of  the  debt,  unless  the  composition  is  fully  paid."  It 
is  true,  that,  in  composition  deeds,  it  is  usual  to  insert  a  clause  that  the  original  debt 
shall  revive,  if  default  be  made  in  payment  of  the  instalments;  but  the  reasons  of 
that  are,  that  the  simple  contract  debt  would  otherwise  merge  in  the  specialty,  and 
that  such  deeds  in  general  contain  a  release  to  the  debtor.  The  precedents  of  pleas 
of  this  nature  aver  performance  by  the  debtor  of  the  terms  of  the  composition  (3  Chit. 
Plead.  87,  96).  If  any  action  would  lie  by  a  creditor  for  the  breach  of  a  composition 
agreement,  some  such  case  would  be  found  in  the  books ;  but  the  invariable  practice 
has  been  to  sue  on  the  original  contract.  In  Lynn  v.  Bruce  (2  H.  Blac.  317),  where 
the  plaintiff  declared  on  an  agreement  to  accept  from  the  defendant  a  composition  on 
a  debt,  it  was  held  that  such  a  mere  accord  gave  no  new  ground  of  action.  That 
principle  was  recognised  and  confirmed  in  Beeves  v.  Hearne  (1  M.  &  W.  323).     The 
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sinie  law  is  found  in  Forsyth's  Composi-[606]-tion  with  Creditors  (p.  24).     Boding 
V.  Mu(igeri,l(je  (16  M.  &  W.  181)  is  also  an  authority  to  shew  that  this  plea  is  bad. 

Cur.  adv.  vult. 

The  judgraent  of  the  Court  was  now  delivered  by 

Parke  B.  In  this  case  there  was  a  special  plea  of  accord  and  satisfaction  to  a 
part  of  the  first  count,  and  to  the  second.  On  the  trial,  the  plea  was  not  proved, 
and  the  plaintifls  were  entitled  to  a  verdict;  but  on  the  application  of  the  defendant's 
counsel,  I  permitted  an  amendment.  The  plea  as  amended  was  proved,  and  the 
(juestion  is,  whether  I  was  right  in  permitting  the  amendment. 

It  was  admitted  on  both  sides,  and  very  properly  admitted,  that  if  the  amendment 
made  the  plea  demurrable,  I  ought  not  to  have  made  it;  and  for  this  reason,  that,  as 
the  plea  stood,  the  plaintitis  would  have  succeeded,  and  had  the  costs  of  the  pleading 
and  proof  of  that  issue ;  but  when  amended  they  could  not  demur  to  the  plea,  and 
on  the  issue  which  they  were  bound  to  take  the  plea  would  be  proved,  and  they 
would  be  driven  to  a  motion  for  judgment  non  obstante  veredicto,  which,  when 
obtained,  would  have  left  them  without  the  costs  of  that  issue.  We  agree  that  no 
amendment  ought  to  be  allowed  which  would  make  a  bad  plea,  and  put  the  plaintiffs 
in  this  disadvantageous  condition. 

The  question  then  is,  whether  the  plea,  as  amended,  was  demurrable,  and  we  are 
all  of  opinion  that  it  was.     [His  Lordship  stated  the  amended  plea.] 

There  cannot  be  a  good  accord  and  satisfaction  of  the  whole  of  a  liquidated  debt, 
as  this  is,  by  payment  of  part,  unless  there  be  a  good  consideration  for  giving  up  the 
remainder;  consequently,  when  the  plea  is  that  a  less  sum  was  given  in  satisfaction 
for  a  greater,  such  a  consideration  must  be  averred. 

[607]  In  this  case  the  consideration  for  relinquishing  the  residue  and  receiving 
ten  shillings  in  the  pound  in  full,  is  the  binding  engagement  of  another  creditor  to 
receive  his  debt  in  the  same  way.  Both  creditors  having  had  a  right  to  be  paid  in 
full,  and  each  a  chance  of  being  paid  more  than  the  other  if  he  pressed  the  debtor, 
each  mutually  agrees  with  the  other  to  forego  that  right  and  chance,  and  be  content 
with  less  ;  and  the  engagement  of  one  creditor  to  take  a  smaller  sum,  is  the  considera- 
tion for  the  engagement  of  the  other  to  do  the  same.  There  is,  therefore,  on  the 
face  of  the  plea  a  good  consideration  for  the  plaintiff's  abandoning  a  part  and  taking 
the  remainder.  In  that  respect  the  plea  is  good  ;  but  the  accord  as  to  the  remainder 
is  that  the  satisfaction  shall  be  by  certain  payments  at  certain  times,  and  unless  these 
payments  are  made  at  these  precise  times,  the  satisfaction  is  not  made  in  the  manner 
provided  for  by  the  accord.  The  plea  does  not  state  that  the  payments  were  so 
made,  and  therefore  is  bad. 

If  the  plea  had  been  that  a  new  mutual  agreement  between  the  plaintiffs  and 
defendant  and  the  other  creditors,  binding  on  each  at  the  time  when  it  was  made, 
was  given  as  a  substitution  for  or  satisfaction  of  the  debt  due  from  the  defendant  to 
the  plaintiff,  we  think  such  a  plea  would  have  been  good,  on  the  authority  of  Comyns' 
Digest,  "Accord"  (B.  4),  Case  v.  Barber  (T.  Raym.  450;  T.  Jones,  158),  Good  v. 
Chee-man  (2  B.  &  Adol.  328),  and  other  authorities  referred  to  in  a  note  of  the  late 
Mr.  Smith  in  the  first  volume  of  "Leading  Cases"  (p.  150);  this  not  being  a  mere 
accord  between  the  same  parties  with  mutual  promises,  but  a  new  agreement  with 
new  consideration  pleaded.  If  so,  the  question  would  have  been  for  the  jury  to 
decide  whether  the  plaintiff  agreed  to  accept  the  agreement  itself,  not  the  performance 
of  it,  as  a  satisfaction  for  his  debt,  so  that  if  it  was  not  performed,  his  only  remedy 
[608]  would  be  by  an  action  for  the  breach  of  it,  and  not  a  right  to  recur  to  the 
original  debt.     Whether  such  a  plea  would  have  been  proved  is  very  doubtful. 

But  this  plea  is  not  so  framed— it  is  a  plea  of  accord,  not  to  take  the  new  agree- 
ment, but  the  payment  of  ten  shillings  in  the  pound  on  the  balance  at  the  stipulated 
times  in  satisfaction,  and  satisfaction  should  have  been  averred  bv  payments  agreed 
upon  by  the  accord,  or  at  least  a  tender  of  such  payments  should  "have  been  alteged. 
This  not  having  been  done,  this  plea  is  bad,  and  consequently  I  ought  not  to  have 
made  the  amendment.  Therefore,  this  rule  must  be  absolute. 
Kule  absolute. 
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Arthur  v.  Beales.  Dec.  7,  1847. — To  an  action  by  indorsee  against  acceptoi'  of  a 
bill  of  exchange,  the  defendant  pleaded,  that  before  the  bill  became  due,  the 
plaintiff  indorsed  the  same  to  a  person  unknown,  who  held  the  same  by  virtue 
of  such  indorsement  thence  until  and  at  the  time  when  the  same  became  due, 
and  has  ever  since  remained  and  still  is  such  indorsee,  to  whom  as  such  indorsee 
the  defendant  has  ever  since  been  and  still  is  liable  to  pay  the  amount.  Repli- 
cation, that  the  plaintiff",  at  the  time  of  the  commencement  of  the  suit,  was  the 
indorsee  and  holder  of  the  bill,  without  this,  that  the  person  in  the  plea  mentioned 
was,  at  the  time  of  the  commencement  of  the  suit,  holder  of  the  bill  in  manner 
and  form  as  in  the  plea  alleged  : — Held,  on  special  demurrer,  that  the  replication 
was  good. 

Assumpsit  against  the  defendant  as  acceptor  of  a  bill  of  exchange  for  £30,  payable 
to  the  order  of  William  Corbett  three  months  after  date,  and  indorsed  by  William 
Corbett  to  the  plaintift'. 

Plea :  that  the  indorsement  was  a  direct  indorsement  from  W.  Corbett,  by  whom 
the  bill  was  delivered  so  indorsed  to  the  plaintifT,  who  then  and  before  the  same 
became  due  (the  same  being  payable  to  order,  and  transferable  by  indorsement  and 
delivery),  indorsed  and  delivered  the  same  to  a  certain  person,  whose  name  is  to  this 
defendant  unknown,  and  who  held  the  same  by  virtue  of  such  indorsement  thence 
until  and  at  the  time  when  the  same  became  due,  and  has  ever  since  remained  and 
still  is  such  indorsee  as  aforesaid,  to  whom,  as  such  indorsee,  the  defend-[609]-ant 
has  ever  since  been  and  still  is  liable  to  pay  the  amount  of  the  said  bill,  the  said  bill 
never  having  been  indorsed  to  the  plaintiff,  save  in  manner  and  form  as  in  this  plea 
hereinbefore  in  that  behalf  mentioned  :  Verification. 

Keplication  :  that  the  plaintiff,  at  the  time  of  the  commencement  of  this  suit,  was 
the  indorsee  and  holder  of  the  bill  in  the  declaration  mentioned,  without  this,  that 
the  person  in  the  plea  in  that  behalf  mentioned  was,  at  the  time  of  the  commencement 
of  this  suit,  indorsee  of  the  bill  in  manner  and  form  as  in  the  plea  alleged  ;  concluding 
to  the  country. 

Special  demurrer,  assigning  for  causes  (amongst  others)  that  the  replication  neither 
traversed  nor  confessed  and  avoided  the  material  allegations  in  the  plea  ;  that  by  the 
plaintiff's  indorsement  of  the  bill  to  a  third  party,  the  defendant  became  discharged 
from  performing  the  promise  declared  on,  and  was  bound  to  pay  the  bill,  not  torte 
plaintiff,  but  to  such  third  party ;  that  the  replication  was  an  argumentative  traverse 
of  those  allegations ;  that  the  replication  should  either  have  denied  that  the  plaintiff 
indorsed  the  bill,  or  have  shewn  affirmatively  when  and  in  what  manner  the  plaintiff 
re-acquired  title  to  sue  thereon,  and  should  have  concluded  with  a  verification,  and 
not  to  the  country. 

Fortescue,  in  support  of  the  demurrer.  The  plea  affords  a  prima  facie  answer  to 
the  declaration,  by  shewing  that  the  plaintiff  indorsed  away  the  bill,  and  that  it  was 
in  the  hands  of  a  third  person  at  the  time  it  became  due.  The  replication  admits 
those  facts  ;  consequently,  the  promise  declared  on  was  discharged  before  breach. 
Schild  V.  Kiljiin  (8  M.  &  W.  673)  shews  that  such  a  plea  is  not  in  excuse  but  in  denial 
of  the  breach.  If  the  plaintiff  relies  upon  a  subsequently  acquired  title,  he  should 
either  have  declared  on  a  dif-[610]-ferent  promise,  or  have  shewn  in  his  replication 
how  such  new  title  was  acquired  :  Bartlett  v.  Benson  (14  M.  &  W.  733).  By  this  form 
of  replication  the  defendant  is  deprived  of  the  means  of  questioning  the  plaintiff's 
title  in  a  rejoinder.  The  bill,  when  it  became  due,  might  have  been  in  the  hands  of 
a  third  party,  against  whom  the  defendant  had  certain  equities,  subject  to  which  the 
plaintiff  would  take  it:  Burrongh  v.  3los.s  (10  B.  &  C.  558).  Or  the  bill  might  have 
been  lost  by  the  holder  after  it  was  due,  and  found  by  the  plaintiff.  [Parke,  B.  The 
case  of  Fraser  v.  IFelch  (8  M.  &  W.  629)  is  in  point.]  That  was  an  action  by  indorsee 
against  drawer,  in  which  case  the  declaration  alleged  notice  of  non-payment  by 
acceptor,  and  a  promise  by  defendant  to  pay  on  request.  Here  the  action  being 
against  the  acceptor,  the  promise  declared  on  is  to  pay  the  bill  when  due.  That 
promise  is  discharged,  inasmuch  as  the  plaintiff  was  not  the  holder  when  the  bill 
became  due.  [Parke,  B.  Still  the  answer  is  the  same.  The  plea  is,  that  the  plaintiff 
has  transferred  his  right  to  sue ;  the  replication  is,  that  he  has  not  transferred  it. 
There  is  no  distinction  between  the  two  cases.] 
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Per  Curiam. ((/)     There  must  be  judgment  for  the  plaintiff. 
Willes  appeared  to  argue  in  support  of  the  replication. 
Judgment  for  the  plaintiff. 

[611]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

SiDEBOTTOM   V.    ThE   COMMISSIONERS   OF  THE  GlOSSOP    RESERVOIRS.        Dec.    1,  1847. 

—To  an  action  of  trespass  for  breaking  and  entering  plaintiff's  mill  and  taking 
his  goods,  the  defendants  pleaded  a  justification  under  1  Vict.  c.  Ix.xix.  (local), 
that  defendants,  as  commissioners  under  the  act,  completed  one  of  three  reservoirs 
mentioned  therein  ;  that  plaintiff's  mill  was  benefited  by  the  supply  of  water 
therefrom  ;  that  a  certain  rate  was  made,  and  that  the  trespass  was  committed 
and  the  goods  were  taken  as  a  distress  for  non-payment  of  the  rate.  The  plaintiff 
replied,  that  only  one  reservoir  had  been  completed.  Geneial  demurrer.  The 
38th  section  enacts,  that  "  no  rate  shall  be  levied  or  assessed  under  the  provisions 
hereinbefore  contained  until  the  said  reservoirs  shall  be  actually  made  and  in  use, 
and  water  supplied  therefrom  :  "—Held,  on  error  in  the  Exchequer  Chamber, 
(affirming  the  judgment  of  the  Court  of  Exchequer),  that,  upon  the  true  con- 
struction of  the  act,  the  completion  of  one  reservoir  entitled  the  commi.ssioners 
to  levy  a  rate  on  the  class  of  persons  mentioned  in  the  act  actually  benefited  by 
it ;  and  therefore  that  the  plea  was  good. 

The  plaintiff  having  brought  a  writ  of  error  on  the  judgment  of  the  Court  of 
Exchequer  in  this  case  (ante,  p.  l'^7),  it  was  now  argued  (b)  by 

Welsby,  for  the  plaintiff  in  error.  The  question  for  the  consideration  of  this  Court 
is,  whether,  upon  the  construction  of  the  38th  section,  and  upon  the  whole  puiview 
of  this  act  of  Parliament,  all  three  reservoirs  should  not  have  been  made  and  in  use 
and  water  supplied  therefrom,  as  a  condition  precedent  to  the  I'ight  of  the  commis- 
sioners under  the  act  to  make  and  levy  a  rate.  The  Court  below  held  that  the 
completion  of  one  reservoir  alone  was  sufficient  to  give  this  power.  Now,  this  act  of 
Parliament,  both  from  its  title  and  general  scope,  regards  one  entire  great  work,  for 
the  advantage  and  benefit  of  all  the  occupiers  of  mills  and  works  upon  the  three  several 
streams  metitioned.  The  rate  is  to  be  levied  upon  all  such  occupiers,  in  proportion  to 
the  benefit  they  derive  from  the  work.  The  preamble  recites  the  inconvenience  felt 
by  the  occupiers  of  mills  on  the  three  [612]  streams  from  the  inadequate  supply  of 
water,  and  the  great  convenience  which  would  result  from  the  construction  of  three 
reservoirs.  The  'Jnd  section  provides  for  the  appointment  of  new  commissioners  in 
the  place  of  others  in  case  of  vacancy,  to  be  elected  from  all  the  occupiers  of  the 
tributary  streams,  &c.  By  the  10th  section,  proper  books  of  accounts  are  to  be  kept, 
to  be  open  to  all  persons  benefited  by  the  works.  The  13th  section  applies  to  the 
occupiers  of  all  the  streams,  rivers,  and  falls.  The  ISth  section  contains  no  distributive 
words  whatever.  The  31st  section  throughout  speaks  of  all  the  three  reservoirs. 
The  33rd  section  clearly  supposes  three  reservoirs  in  existence.  It  does  not  state  that 
a  rate  shall  be  levied  upon  any  person  who  shall  occupy  anj-  part  of  the  said  tributary 
streams,  &c.,  but  upon  all.  The  38th  section,  upon  which  this  question  mainly  turns, 
contains  no  distributive  words  whatever.  It  does  not  contain  the  words,  "  the  said 
reservoirs  respectively  or  any  of  them."  There  is  nothing  in  that  section  to  lead  to 
any  other  conclusion  than  that  all  the  reservoirs  are  intended  to  be  first  completed 
before  the  rate  is  to  be  made.  By  the  completion  of  the  works,  the  benefit  of  all  the 
occupiers  is  contemplated.  The  commissioners  have  the  period  of  ten  years  for  the 
completion  of  the  works,  by  the  72nd  section,  and  by  the  47th  they  are  empowered 
to  borrow  £15,000.  It  may  be  urged  that  it  is  a  hardship  on  the  parties  who  advance 
the  money,  if  they  are  not  to  be  reimbursed  until  after  the  completion  of  the  entire 
works ;  but  they  know  what  the  bargain  is  upon  the  faith  of  which  they  advance  the 

(d)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  Piatt,  B. 

(6)  Before  Wilde,  C.  J.,  Coleridge,  J.,  Coltraan,  J.,  Maule,  J.,  Wightman,  J., 
Erie,  J.,  and  Williams,  J. 
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money,  and,  moreover,  they  are,  by  the  46th  section,  to  receive  interest.  The  34th 
section  will  be  relied  upon  by  the  defendants,  which  provides  for  separate  rates  ;  but 
as  the  rate  is  to  be  in  proportion  to  the  benefit  received,  the  rates  must  necessarily  be 
different.  [Coleridge,  J.  The  34th  section  applies  to  each  of  the  three  reservoirs  ;  it 
clearly  applies  to  separate  rates  with  respect  to  each  separate  reservoir.]  That  is  to 
be  understood  to  mean  after  the  completion  of  them  all.  The  39th  section  contains 
[613]  distributive  words ;  the  legislature  therefore  has  used  those  words  where  they 
were  necessary. 

Hoggins,  eontr^.  The  38th  section  is  the  one  upon  which  the  plaintiff  relies.  In 
order  to  support  his  position,  it  would  be  necessary  to  import  the  word  "all"  into 
that  section.  The  different  occupiers  are  to  be  rated  in  proportion  to  the  individual 
benefit  they  receive.  There  is  no  necessary  connexion  between  the  different  reservoii's. 
The  preamble  of  the  act  no  doubt  reviews  the  whole  of  the  works.  But  the  33rd 
section  provides  for  the  inquiry  into  the  particular  benefit  each  person  receives.  The 
object  the  legislature  had  in  view  was  the  benefit  each  party  was  to  receive  by  the 
completion  of  each  separate  reservoir.  One  reservoir  has  been  made,  and  the  plaintiff 
has  been  benefited  by  it,  which  is  not  denied,  and  therefore  the  commissioners  were 
justified  in  making  the  rate.  The  decision  of  the  Court  below  was  correct,  and  ought 
to  be  affirmed. 
Welsby  replied. 

Wilde,  C.  J.  We  are  all  of  opinion  that  the  judgment  of  the  Court  below  is  right, 
and  that  that  judgment  ought  to  be  affirmed.  The  argument  of  the  plaintiff  in  error 
seems  to  be  mainly  founded  upon  the  38th  section  of  the  act  of  Parliament  in  question. 
By  that  section  it  is  provided,  "  that  no  rate  shall  be  levied  or  assessed,  under  the 
provisions  hereinbefore  contained,  until  the  .said  reservoirs  shall  be  actually  made  and 
in  use,  and  water  supplied  therefrom."  And  it  is  argued,  that  the  proper  con.struction 
of  the  act,  or  rather  of  that  clause,  is,  that  all  the  said  reservoirs  must  be  made  as  a 
condition  precedent  to  the  power  of  making  the  rate.  Some  difficulty,  no  doubt,  might 
arise  if  that  clause  stood  alone,  but  that  clause  must  of  course  be  construed  with 
reference  to  the  object  of  the  act  of  Parliament,  and  with  regard  to  the  several  other 
clauses  which  it  [614]  contains.  On  looking  to  the  other  sections  of  the  act,  it 
certainly  appears  to  us  that  no  reasonable  doubt  can  be  entertained  that  the  38th 
clause  ought  thus  to  be  construed — that  no  rate  shall  be  levied  or  assessed  under  the 
provisions  of  the  act  until  some  reservoir  shall  have  been  actually  made  and  in  use 
and  water  supplied  therefrom.  This  act  of  Parliament,  as  appears  from  a  variety  of 
clauses  which  have  been  adverted  to  in  the  argument,  clearly  was  passed  upon  the 
idea  that  separate  benefits  and  advantages  would  be  derived  by  separate  districts  from 
distinct  works ;  and  although  it  says  in  section  38  that  no  rate  shall  be  levied  until 
the  said  reservoirs  are  made,  yet  it  appears  by  other  sections  that  whenever  a  rate  is 
to  be  made,  it  is  to  be  a  separate  rate.  There  is  no  period  at  which  one  common  rate 
is  to  be  made  upon  the  entire  district.  Section  33  gives  a  power  to  rate  persons  who 
shall  occupy  any  part  of  the  tributary  streams  which  are  there  described,  or  such  other 
part,  or  such  other  part,  or  such  other  part,  and  not  upon  persons  who  .shall  occupy 
such  a  position  and  such  another,  and  such  another,  and  such  another,  but  or  the  one 
or  the  other.  When  that  clause  is  read  in  connexion  with  the  34th,  which  provides 
that  separate  rates  in  the  pioportions  thereinbefore  mentioned  are  to  be  made,  levied, 
and  assessed  by  the  commissioners  for  and  in  respect  of  the  said  reservoirs  thei'eby 
authorised  to  be  made,  and  separate  and  distinct  accounts  are  to  be  kept  of  all  monies 
secured,  &c.,  it  appears  that  separate  rates  are  to  be  made.  How  are  these  separate 
rates  to  be  made  ?  What  is  to  be  the  rule  by  which  their  separate  character  is  to  be 
preserved  1  We  find  that  distinctly  provided  for  by  the  proportions  which  are  to  be 
observed  in  imposing  the  rates  upon  the  separate  districts  In  one  district  a  full  rate 
is  to  be  imposed  upon  all  persons  who  shall  occupy  any  fall  upon  the  triluitary  streams, 
and  upon  persons  who  shall  occupy  other  places  which  are  mentioned  two-thirds,  and 
persons  who  shall  occupy  another  place  mentioned  one-fourth  of  a  full  rate.  Accounts 
are  to  be  [615]  kept — separate  and  distinct  accounts — of  all  monies  laid  out  and 
expended  by  the  said  commissioners  on  account  of  each  of  the  said  reservoirs.  The 
attention  of  the  legislature  was  most  distinctly  directed  to  each  separate  reservoir,  for 
which  they  have  directed  separate  rates  to  be  made.  This  is  also  apparent  from  the  con- 
sideration of  the  39th  section,  which  requires  the  commissioners  to  appoint  inspectors ; 
and  these  inspectors  are  to  ascertain  the  relative  degree  and  proportion  of  the  benefit 
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,uid  advantage  which  mill.s,  factories,  &c.,  receive  on  the  different  levels,  and  also  to 
ascertain,  in  cases  where  there  are  concurrent  occupiers  on  the  .same  levels,  the  relative 
value  of  the  benefit  received  by  each  of  such  concurrent  occupiers.  It  appears,  there- 
fore, that  the  legislature  contemplated  distinct  interests,  distinct  benefits,  to  be  derived 
by  each  occupier  upon  each  separate  level.  When  we  find  that  this  work  is  to  be 
can-ied  on  by  money  to  be  borrowed,  it  seems  impossible  to  construe  the  act  in  such  a 
way  as  will  afford  a  reasonable  oppoi'tunity  of  carrying  on  the  work,  and  at  the  same 
time  as  will  be  consistent  with  the  argument  of  the  plaintiff  in  error.  It  appears  by 
section  72,  that  if  all  the  works  are  not  completed  within  ten  years,  then  all  the  powers 
of  the  act  are  to  cease.  To  what  extent  are  they  to  cease  1  The  section  goes  on  to 
say  that  the  powers  of  the  act  are  to  cease  as  to  all  such  and  so  much  as  shall  not  be 
completed,  but  without  prejudice  to  all  or  any  of  the  rights,  powers,  and  privileges,  as 
to  such  and  so  much  of  the  said  works  as  shall  have  been  completed.  Persons  from 
whom  money  is  borrowed  are  to  be  paid  out  of  the  money  raised  by  these  rates. 
The  .■34th  section,  to  which  my  Brother  Coleridge  called  attention  during  the  course  of 
the  argument,  reijuires  separate  accounts  to  be  kept  of  the  monies  secured  on  account 
of  each  of  the  said  reservoirs.  Now,  if  separate  rates  could  not  be  made  upon  the 
completion  of  any  of  these  separate  reservoirs,  what  security  would  the  mortgagee 
have?  How  coufd  it  be  supposed  that  any  [616]  money  could  be  raised  1  It  seems 
to  be  the  intention  of  this  act  that  a  person  should  be  under  the  obligation  to  pay  as 
soon  as  he  has  received  any  benefit,  and  in  propoi'tion  to  the  degree  of  benefit  which 
shall  be  conferred.  It  is  therefore  impossible  to  give  effect  to  the  intention  which  this 
iict  of  Parliament  clearly  discloses,  unless  we  hold,  that  when  one  reservoir  is  completed 
and  water  supplied  therefrom,  and  benefit  is  also  derived,  the  persons  who  have  works 
upon  the  respective  tributary  streams  which  are  so  supplied  with  water  by  such 
reservoir,  shall  be  liable  to  be  rated. 

It  seems  to  us,  therefore,  that,  upon  looking  at  the  whole  of  the  act,  we  put  a 
reasonable  construction  upon  the  38th  section,  by  holding  that  no  rate  is  to  be  made 
until  some  reservoir  is  completed  which  shall  supply  actual  benefit  to  those  persons 
who  have  works  upon  the  streams  connected  with  it ;  and  that  it  would  be  inconsistent 
with  the  object  of  the  legislature,  and  the  beneficial  construction  of  the  act  with 
reference  to  that  object,  to  hold  that  no  rate  can  be  made  until  the  whole  of  the 
reservoirs  shall  be  completed.  It  seems  to  us,  therefore,  that  the  judgment  of  the 
Court  of  Exchequer  was  quite  correct,  and  that  it  ought  to  be  affirmed. 

Judgment  affirmed. 

[617]  Baildon,  Executor  of  Elizabeth  Craven,  Deceased,  v.  Walton.  Dec.  2, 
1847. — In  an  action  by  an  executor,  for  money  lent  by  his  testatrix  to  the  defen- 
dant more  than  six  years  before  the  commencement  of  the  suit,  to  which  there 
was  a  plea  of  the  Statute  of  Limitations,  it  was  proved,  that,  within  six  years 
before  the  commencement  of  the  suit,  the  plaintiff  filed  a  bill  against  the  defen- 
dant for  a  discovery  and  account,  and  the  defendant  in  his  answer  admitted  the 
payment  by  him  to  the  testatrix  of  half-yearly  payments  of  81.  10s.  each,  down 
to  a  period  within  the  six  years ;  but  alleged  that  they  were  paid,  not  as  interest 
upon  a  debt,  but  by  way  of  annuity  for  the  life  of  the  testatrix,  in  pursuance  of 
an  agreement  made  between  them  at  a  period  when  the  testatrix  gave  the  defen- 
dant a  sum  of  £340  :— Held,  that  the  jury  were  at  liberty  to  reject  the  latter 
part  of  the  statement,  and  that  the  answer  might  be  construed  by  them  merely 
as  admitting  the  payment  of  the  money,  and  that  the  appropriation  of  it,  as 
interest  upon  the  debt  sued  upon,  might  be  proved  by  other  evidence. 

[S.  C.  17  L.  J.  Ex.  357.] 

Error  on  a  bill  of  exceptions.  The  action  was  in  assumpsit  for  money  lent  by  the 
testatrix  to  the  defendant,  for  interest  thereon,  and  on  an  account  stated  with  the 
testatri-x,  stating  a  promise  to  the  testatrix  in  her  lifetime.  The  declaration  also  con- 
tamed  similar  counts,  stating  a  promise  to  the  plaintiff  as  executor,  and  also  a  count 
upon  an  account  stated  with  the  plaintiff  as  executor.  Pleas,  non-assumpsit,  and  the 
Statute  of  Limitations. 

The  cause  came  on  for  trial  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1844. 
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The  plaintiffs  counsel  gave  sufficient  evidence  in  support  of  the  affirmative  of 
the  issue  joined  on  the  plea  of  non  assumpsit,  so  far  as  the  same  related  to  the  first 
three  counts  of  the  declaration.  In  support  of  the  affirmative  of  the  residue  of  that 
issue,  and  also  of  the  issue  joined  on  the  plea  of  the  Statute  of  Limitations,  they 
proved  the  following  facts  : — The  testatrix,  Elizabeth  Craven,  died  on  the  19th  June, 
1843,  before  the  commencement  of  this  suit.  She  never  was  married.  In  the  year 
1817,  the  defendant  wrote  and  sent  to  her  a  letter  containing  the  following  passage  : 
— "  I  forgot  to  say  I  shall  allow  you  5  per  cent,  for  the  money,  and  perhaps  in  my 
next  I  shall  send  you  proposals  for  sinking  it  if  you  wish."  On  the  14th  December, 
1817,  the  defendant  wrote  and  sent  to  the  testatrix  another  letter,  in  which  he  stated 
as  follows  : — 

"Dear  Miss  Craven, ^I  have  received  the  parcel,  and  suppose  all  is  right,  but  I 
have  not  had  time  to  look  them  [618]  over.  The  former  parcel  of  half-bills  were  for 
£235.  I  will  acknowledge  the  whole  amount  when  I  next  write  to  you,  and  at  which 
time  I  will  send  you  my  proposals." 

On  the  2ud  December,  1818,  the  defendant  wrote  and  sent  to  the  testatrix  the 
following  letter : — 

"  I  shall  not  .say  anything  about  your  uncle  and  the  money  now  ;  you  might  easily 
have  evaded  the  question.  However,  when  I  see  you,  I  will  make  an  arrangement 
respecting  it.  On  the  other  half  of  this  letter  I  send  you  a  statement  as  a  memorandum, 
which  you  can  cut  off;  it  is  up  to  Midsummer  Day,  so  your  interest  will  now  be  due 
again  very  soon,  and  the  interest  up  to  that  time,  as  near  as  I  could  calculate,  was 
£S.  I  have  put  £2  to  the  interest,  which  will  now  make  the  whole  debt  £300,  so 
you  will  have  to  receive  71.  10s.  at  Midsummer  and  Christmas,  which  will  be  5  per 
cent.,  or  £1.5  per  year." 

On  the  other  half-sheet  of  this  letter  was  written  the  following  memorandum  of 
account  : — 


1818. 
June  25,   To  interest 
Cash 
Balance 


£8 

0 

0 

2 

0 

0 

290 

0 

0 

£300 

0 

0 

1817. 
Oct.  1,      By  bank  note 
Nov.  25,  Ditto    . 
Dec.  16,  Ditto    . 
June  25,  Interest  and  cash 


£25  0  0 

30  0  0 

235  0  0 

10  0  0 

£300  0  0 


On  the  21st  June,  1819,  the  defendant  wrote  and  sent  to  the  testatrix  a  memo- 
randum signed  by  him,  as  follows  : — 

"Received  of  Miss  Craven,  21st  June,  1819,  the  sum  of  Twenty  Pounds. 

"Thomas  W.  Walton." 


On  the  26th  August,  1819,  he  sent  her  a  similar  memorandum,  expressing  the 
receipt  by  him  from  her,  on  that  [619]  day,  of  another  sum  of  £20.  On  the  7th 
September,  1819,  the  defendant  wrote  and  sent  to  the  testatrix  a  letter,  in  which  was 
the  following  passage  : — 

"I  have  sent  the  amount  of  your  half-year's  interest.  There  is  £2  I  advanced 
last  Christmas  to  make  up  the  even  sum,  which  I  shall  deduct  at  some  future  period, 
but  never  mind  it  at  present.  I  send  you  seven  pounds,  and  will  give  you  the  ten 
shillings  when  I  see  you." 

Again,  on  the  25th  July,  1820,  the  defendant  wrote  to  her  as  follows  : — 

"London,  July  25th,  1820. 
"  You  will  please  say  when  you  shall  want  your  interest,  and  I  will  send  it." 

On  the  21st  June,  1822,  he  wrote  to  her  as  follows  : — 

"London,  June  21st,  1822. 
"  I  am  going  about  three  weeks'  journey  into  Kent,  and  when  I  return,  shall  send 
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your  half-year's  interest,  or  else  pay  it  you  when  I  am  round  in  the  latter  end  of 
August     "If  you  should  want  any  money,  of  course  you  will  apply  to  Laxon  for  what 
you  want  till"  I  see  you.     I  think  you  told  me  that  the  £200  was  to  be  paid  in  this      , 
spring  ;  has  it  been  so  t     It  is  not  improbable  that  I  may  want  it,  as  I  am  now  about     I 
a  business,  but  have  concluded  nothing  positive  about  it."  ^ 

On  the  26th  August,  1822,  the  defendant  again  wrote  to  her  as  follows :—  I 

"London,  August  26th,  1822. 

"  I  hope  you  have  not  failed  to  make  the  application  for  the  money,  as  I  directed 
you,  for  1  must  know  if  I  am  to  be  on  a  certainty  ;  it  will  not  do  to  be  disappointed 
of  it,  when  I  have  given  my  securities  for  taking  the  business." 

[620]  On  the  24th  December,  1831,  the  defendant  wrote  and  sent  to  her  the 
following  note  : — 

"  Miss  Craven  will  receive  8l.  10s.  with  this,  and  she  will  be  kind  enough  to  send 
her  address  when  she  writes. 
"Derby,  December  24,  1831." 

A  bill  in  Chancery,  filed  by  the  plaintiti"  against  the  defendant,  dated  16th 
December,  1843,  and  the  defendant's  answer  thereto,  sworn  on  the  28th  February, 
1844,  were  also  given  in  evidence  on  the  part  of  the  plaintiff.  The  bill  set  forth, 
that  previously  to  and  in  the  month  of  December,  1818,  the  defendant  was  indebted 
to  the  testatrix  in  the  sum  of  £300,  for  money  lent  by  her  to  him  at  various  times, 
together  with  interest  thei-eon  ;  that  in  December,  1818,  it  was  agreed  between  them 
that  the  whole  amount  of  the  debt  so  doe  from  the  defendant  to  the  testatrix  should 
be  ascertained,  and  the  whole  balance  then  due  should  thenceforth  bear  interest  at  £5 
per  cent,  per  annum,  and  that,  in  pursuance  of  such  agreement,  the  defendant  wi'ote 
and  sent  to  her  the  letter  of  the  2nd  December,  1818,  and  the  statement  of  account 
annexed  to  it.  That  on  the  21st  June,  1819,  and  27th  August,  1819,  the  testatrix 
made  to  the  defendant  further  advances  of  £20  each,  for  which  he  gave  her  the 
acknowledgments  dated  on  those  days  respectively ;  that  it  was  at  the  time  agr-eed 
between  them,  that  these  two  sums  of  £20  should  also  bear  interest  at  £5  per  cent. 
per  annum  ;  and  that,  from  the  25th  December,  1819,  interest  at  that  i-ate  on  the 
whole  debt  of  £340  should  be  paid  by  the  defendant  to  the  testatr-ix  on  the  24th 
June  and  2.5th  December  in  each  year ;  and  that  in  pursuance  thereof  the  sum  of 
81.  10s.  was  duly  and  regularly  paid  to  the  testatrix,  half-year'ly,  down  to  Mid-summer 
1831,  by  a  Mr.  Laxon,  a  surgeon  at  Coventry,  as  the  agent  and  by  the  desire  and  on 
the  behalf  of  the  defendant,  the  last  payment  being  made  on  the  8th  July,  1831. 
That,  on  or  shortly  after  the  25th  December,  1825,  [621]  the  defendant  sent  to  the 
testatrix  a  form  of  receipt  which  she  was  to  give  for  the  interest  then  due,  and  there- 
after to  accrue  due,  as  follows  : — "£8,  10s.  Received  of  Mr.  Wm.  Laxon  the  sum  of 
81.  10s.,  being  half  a  year's  interest  due  to  me  from  Mr.  Thomas  Wedgwood  Walton. 
Dec.  25,  1825.  Elizabeth  Craven ; "  which  form  of  receipt  the  testatrix  afterwards 
gave  to  Mr.  Laxon  until  1831.  That,  on  the  24th  December,  1831,  the  defendant 
remitted  to  the  testatr-ix  the  sum  of  81.  10s.  in  cash,  as  the  half-year's  inter-est  on  the 
£340,  due  25th  December-,  1831,  inclosed  in  the  note  set  for-th  ante,  p.  620.  The  bill 
then  alleged  that  the  defendant,  with  the  view  of  preventing  the  representatives 
of  Miss  Craven  from  enforcing  payment  of  the  debt  after  her  death,  (knowing  that  she 
would  not  call  it  in  during  her  life,  if  the  interest  were  regular-ly  paid),  determined  to 
make  all  future  payments  of  interest  to  the  testatrix  by  himself  In  per-son,  and  without 
the  presence  of  any  witness,  and  always  in  coin  or  bank-notes,  which  he  did  accord- 
ingly, down  to  the  month  of  January  1843;  which  payments  were  regularly  entered 
in  books  of  account  kept  by  the  testatrix,  who  died  on  the  19th  June,  1843,  without 
ever  having  received  payment  of  the  £340,  which  still  remained  unpaid,  together  with 
all  the  subsequent  interest.  The  bill  further  alleged,  that  the  plaintiflP  had  discovered 
that  the  defendant  had  in  his  possession  an  acknowledgment  in  writing  of  the  said 
debt  of  £340,  signed  by  him,  which  was  intended  to  have  been  sent  to  the  testatrix, 
if  she  had  required  it,  on  which  were  indorsed  by  the  defendant  the  several  payments 
made  by  him  for  interest  subsequently  to  the    1st   January,  1838,  and   which  the 
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plaintiff  had  in  vain  applied  to  the  defendant  to  deliver  up  to  him.  The  bill  then 
prayed  a  discovery  and  account. 

The  defendant,  by  his  answer,  stated  that  the  testatrix  (who  was  the  sister-in-law 
of  a  gentleman  to  whom  the  defendant  had  been  apprenticed)  had  from  time  to  time 
offered  and  persuaded  him  to  accept  donations  of  sums  of  money,  [622]  as  testimonies 
of  her  regard  for  him,  which  were  given  to  him  as  actual  gifts,  and  without  any  under- 
standing or  expectation  that  they  were  ever  to  be  repaid ;  and  that  in  the  year  1819 
the  defendant,  feeling  that  she  had  lessened  her  income  by  withdrawing  from  invest- 
ments the  monies  she  had  so  given  to  him,  arranged  with  her  that  he  should,  during 
her  life,  save  her  harmless  as  to  any  diminution  of  income,  by  paying  her  annually,  by 
half-yearly  payments,  in  the  shape  of  an  annuity,  and  not  as  payments  of  interest,  the 
amount  which  she  would  have  received  for  interest  in  case  the  full  amount  of  such 
gifts  had  been  laid  out  at  £5  per  cent.  ;  that  she  acquiesced  in  such  arrangement ;  and 
that,  in  accordance  therewith,  the  defendant  ascertained  the  amount  of  the  said  gifts 
to  be  £340,  and  accordingly  paid  to  the  testatrix  the  sum  of  £17,  by  half-yearly  pay- 
ments of  81.  10s.  each,  down  to  her  death,  first  through  the  hands  of  Mr.  Laxon,  and 
afterwards,  from  1831,  by  letter  or  parcel.  The  answer  then  denied  the  existence  of 
any  acknowledgment  in  writing  for  the  alleged  debt  of  £340.  In  a  schedule  to  the 
answer  were  set  forth  the  receipts  given  half-yearly  by  the  testatrix  to  Mr.  Laxon, 
from  January,  1823,  to  June,  1828. 

The  Lord  Chief  Baron,  in  summing  up,  told  the  jury,  in  substance,  that  the  defen- 
dant's answer  was  a  sufficient  acknowledgment,  within  Lord  Tenterden's  Act,  9  Geo.  4, 
e.  14,  to  take  the  case  out  of  the  Statute  of  Limitations,  if  the  rest  of  the  evidence 
satisfied  them  that  the  payments  made  by  the  defendant  were  in  the  nature  of  interest 
upon  a  loan  of  money  to  him,  and  that  the  money  was  not  a  gift;  and  the  jury  found 
a  verdict  for  the  plaintifl',  damages  £340,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  of  Exchequer  should  be  of  opinion  that  there 
was  no  sufficient  acknowledgment  to  take  the  case  out  of  the  statute  ;  and  also  to  the 
plaintiff  to  move  to  increase  the  damages  by  the  amount  of  the  interest  accrued  due 
since  the  death  of  the  testatrix.  Rules  nisi  for  these  [623]  purposes  were  subsequently 
obtained  ;  upon  the  discussion  of  which,  it  was  arranged  that  judgment  should  be 
signed  for  the  defendant ;  that  the  plaintiff  should  be  at  liberty  to  tender  a  bill  of 
exceptions  upon  the  endence  adduced  by  him,  and  upon  such  summing  up,  as  should 
raise  the  question  under  the  plea  of  the  Statute  of  Limitations,  as  if  done  at  the 
trial ;  and  that,  if  the  Court  of  Error  should  award  a  venire  de  novo,  judgment  should 
be  entered  for  the  plaintiff,  with  3641.  13s.  8d.  damages,  and  costs;  and  a  rule  was 
drawn  up  accordingly. 

A  bill  of  exceptions  was  thereupon  drawn,  and  sealed  by  the  Lord  Chief  Baron, 
stating,  as  the  ground  of  exception,  that  his  Lordship  had  directed  the  jury  that  the 
evidence  adduced  by  the  plaintiff  was  not  legal  or  sufficient  evidence  to  entitle  him  to 
a  verdict  on  the  issue  joined  on  the  plea  of  non  assumpsit,  so  far  as  it  related  to  the 
last  four  counts  of  the  declaration,  nor  on  the  issue  joined  on  the  plea  of  the  Statute 
of  Limitations ;  and  a  writ  of  error  was  sued  out  thereon  by  the  plaintiff,  which  was 
argued  in  this  Court  (a)  in  Hilary  Vacation,  1847. 

The  plaintiff's  points  for  argument  were  as  follows : — First,  that  the  jury  were 
entitled,  if  they  thought  fit,  to  believe  one  part  of  the  answer  of  the  defendant,  and 
to  disbelieve  the  other. 

Secondly,  that  they  might,  therefore,  believe  that  he  periodically  transmitted,  as 
stated  in  his  answer,  the  sums  mentioned  in  that  behalf,  but  might  not  believe  that 
any  gift  had  been  made  by  the  testatrix  to  him. 

Thirdly,  that,  from  the  fact  of  the  periodical  transmission  of  such  sums,  joined 
with  evidence  independent  of  the  answer,  the  jury  might,  if  they  thought  fit,  infer 
that  the  said  sums  were  paid  as  interest  in  respect  of  a  loan. 

Fourthly,  that,  if  they  so  inferred,  they  might  infer  a  promise  made  within  six 
years  of  the  bringing  of  the  action. 

[624]  On  these  grounds,  the  plaintiff  in  error  contends,  that  he  is  entitled  to 
reverse  the  judgment  below,  consistently  with  the  doctrine  that  an  admission  of  pay- 

(a)  February  7,  before  Wilde,  C.  J.,  Patteson,  J.,  Coleridge,  J.,  Maule,  J.,  Wight- 
man,  J.,  Cresswell,  J.,  Erie,  J.,  and  Williams,  J. 

Ex.  Div.  X.— 9* 
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iiK'Hl  of  interest,  to  dcfeiit  the  Statute  of  Limitations,  must  he  made  in  writing,  signed 
by  the  jjarty  niakiug  the  admission.     But 

Fifthly,  the  phiiiitiff  in  error  will  contend,  if  necessary,  that  such  a  doctrine  cannot 

be  supported. 

The  defendant's  points  were  :— That  there  was  not  sutlicient  evidence  to  be  left  to 
the  jury  in  support  of  the  athrmative  of  the  first  issue,  so  far  as  it  related  to  the  last 
four  counts  of  the  declaration,  or  of  the  second  issue;  and  that  the  opinion  and 
direction  of  the  learned  Chief  Baron  were  correct.  That  any  acknowledgment  to  take 
a  case  out  of  the  Statute  of  Limitations  must  be  in  writing,  signed  by  the  party 
making  it.  That  such  acknowledgment  must  be  construed  by  the  Court  and  not  by 
a  jury";  and  must  either  contain  an  express  promise  to  pay  the  debt  sought  to  be 
recovered,  or  be  an  acknowledgment  from  which  the  Court  can  imply  such  a  promise. 
That  no  such  promise  can  be  implied  from  the  acknowledgment  contained  in  the 
defendant's  answer.  That  no  promise  can  be  implied  from  the  compulsory  acknow- 
ledgment contained  in  an  answer  in  Chancery. 

Ellis,  for  the  plaintifi'  in  error.      It  is  not  .sought,  in  the  present  case,  to  extract 
from  the  answer  in  Chancciy  an  acknowledgment  of  the  debt.     Nay,  it  is  not  even 
sought  to  extract  from  it  an  acknowledgment  of  an  antecedent  payment  of  interest 
upon  the  debt ;  for,  strictly  speaking,  the  payment  of  interest  is  not  acknowledged 
therein,  but  denied.     The  plaintiflF  seeks  only  to  obtain  from  the  answer  the  admitted 
fact  of  the  periodical  transmission  by  the  defendant  to  the  testatrix  of  sums  amounting 
to  51.  per  cent,  per  annum  on  the  alleged  debt.     The  case  of   IFillis  v.  Nmoham  (.3  Y. 
iV;  J.  519),  therefore,  on  which  reliance  will  be  placed  for  the  defend-[625]-ant,  is 
ina])])licable.     'I'hat   case  decided,   that   part   payment  of   principal   or    payment  of 
interest,  if  proved  b}'  the  admission  of  the  debtor,  must  be  by  an  acknowledgment  in 
wiiting,  and  signed  by  him.     But  this  is  not  an  acknowledgment  of  payment,  and 
therefore  not  within  the  subject-matter  of  that  decision  :  if  it  were,  it  would  satisfy 
that  decision,  for  it  is  in  writing,  and  signed  by  the  defendant.     If,  in  this  case,  the 
plaintiff  had  no  evidence  but  the  answer,  he  would  no  doubt  fail,  according  to  all  the 
cases:  see  Owen  v.  ll^oUry  (Bull.  N.  P.  149),  and  the  other  authorities  cited   in  the 
notes  to  1    Wms.  Saund.  64  g.     But  he  first  proves  an  actual  debt  by  the  other 
evidence,  if  the  jury  think  fit  so  to  interpret  the  facts,  as  in  this  case  they  did.     Then 
the  answer  supplies  the  further  fact,  that  the  defendant  periodically  transmitted  the 
same  sum  down  to  Christmas,  1842.     It  is  true,  the  defendant  adds,  that  this  was  not 
l)ro!)erly  a  debt,  or  payment  of  interest  in  respect  of  one,  but  in  fact  a  life  annuity. 
But  the  jury  were  not  bound  to  believe  the  whole  of  the  statement,  and  might  reject 
that  part :    1  Phill.  Evid.  362 ;    1   Stark.  Evid.  3.35.     If  they  believe  the  fact  of  the 
transmission  of  the  money,  but  disbelieve  the  assertion  as  to  its  character,  it  is  as  if 
the  document  had  contained  the  former  statement  only.     Suppose,  in  February  1844, 
the  defendant  had  written  a  letter  to  the  intestate,  stating  that  he  had  sent  her  81.  10s. 
every  half-year  down   to  Christmas,   1842;   might  you  not  couple   that  with  other 
evidence  to  shew  the  character  of  that  act?     Thts  has  really,  therefore,  nothing  to  do     ]. 
with  the  ((uestion  whether  an  acknowledgment  of  payment  of  the  debt  must  be  in     \i 
writing;   and  the  present  case  is  entirely  consistent  with   the  decision   in   jrUUs  v.     ■• 
New/mm.     If  this  be  an  acknowledgment,  the  rule  of  law  there  laid  down  is  satisfied  ;     i 
if  it  be  not,  that  case  is  inapplicable.     In  truth,  the  defendant  says  it  is  no  acknow-    j 
ledgment,  because  an  admission  of  payment  in  [626]  the  character  of  interest  cannot 
be  extracted  from  the  instrument,     the  fact  is,  the  payment  is  the  acknowledgment    j- 
of  the  debt,  not  the  admission  of  that  payment.     It  is  an  admission  of  an  acknowledg-    j 
ment ;  and  therefore  it  is  that  it  is  as  well  proved  by  a  stranger  as  by  the  defendant  s    ! 
own  statement;   whereas  an  acknowledgment,  as  such,  derives  its' essence  fr-om  its    . 
eommgfrom  the  defendant.     In   IFaters  v.  Tompkins  {2  C.  M.  &  K.  723),  there  was    ' 
no  writing  at  all.    There  the  payment  of  interest  was  proved  by  independent  evidence, 
and  the  appropriation  of  it  by  the  admission  of  the  debtor  ;  and  this  was  held  sufRcient. 
Ihat,  therefore,  was  the  direct  converse  of  the  present  case.     The  principle  of  that 
case  IS  confirmed  in  Edan  v.  Dudjield  (1  Q.  B.  307  ;  4  P.  &  D.  656),  and  in  Bevan  v. 
GeUtinr,  (3  Q.  B.  740).     In  Bayky  v.  Jshton  (12  Ad.  &  E.  493;  4  P.  &  D.  214),  on 
the  other  hand,  all  was  in  writing,  but  the  acknowledgment  of  payment  was   hold 
insufhcient,  withm  the  authority  of   JFillis  v.  Newham,  because  not  signed  by   the 
defendant.      But  all   these   cases  warrant  the   division   of   the   proof   of   payment 
into  its  two  elements,— the  transmission  and  the  appropriation,— either  of  which 
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ma}'  be  proved  by  the  admission  of  the  debtor,  if  the  other  be  proved  by  independent 
evidence. 

But,  secondly,  the  decision  in  If'illis  v.  Newliam  cannot  be  supported.  The  proviso 
ill  the  9  Geo.  4,  c.  14,  s.  1,  is  express,  that  "nothing  therein  contained  shall  take  away 
or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made  by  any  person 
whatsoever."  And  even  if  that  proviso  has  the  narrow  operation  attributed  to  it  in 
IVillis  V.  A^ewham,  the  case  is  not  within  the  enacting  part  of  the  section,  for  it  is  not 
an  "acknowledgment  or  promise  by  words  only."  Again,  the  mischief  contemplated 
by  the  statute  was,  that  an  acknowledgment  of  the  existence  of  the  debt  might  easily 
be  misconstrued  or  perverted.  But  [627]  the  mere  admission  of  the  naked  fact  of 
payment — i.e.  of  the  handing  over  of  money — is  very  little,  if  at  all,  liable  to  such  a 
danger.  The  only  means  of  possible  mischief,  in  respect  to  it,  is  by  giving  oral 
evidence  of  the  purpose  for  which  it  is  handed  over ;  but  this  the  cases  say  may  be 
done.  Hai/iJon  V.  fyilliams  (7  Bing.  163;  4  M.  &  P.  811)  shews  that  you  may  give 
secondary  evidence  of  a  lost  written  acknowledgment.  Why  should  it  not  equally 
satisfy  the  statute,  if  the  defendant  admitted  it,  though  not  lost,  in  order  to  save 
expense'?  In  Eashuood  v.  Saville  (9  M.  &  W.  615),  and  in  Maghee  v.  O'Neil  (7  M.  & 
\V.  531),  the  Court  of  Exchequer  plainly  intimated  their  dissatisfaction  with  the 
decision  in  JFillia  v.  Newham ;  as  did  also  Lord  Denman  in  Bai/ley  v.  Ashton. 

Peacock,  contra.     It  is  contended  on  the  other  side,  that  the  defendant's  answer 
is  admissible  in  the  same  manner  as  any  other  admission  the  defendant  might  have 
made,  to  prove  the  fact  of  payment  of  interest ;  and  that  the  jury  were  at  liberty  to 
believe  a  part  and  reject  the  rest,  as  in  the  case  of  any  other  acknowledgment.     But 
the  defendant  contends,  that  when  a  document  is  tendered  as  an  acknowledgment 
under  this  act,  to  take  the  debt  out  of  the  Statute  of    Limitations,  no   part  of  it 
can  be  rejected  ;  and  that  if  it  is  to  be  considered  as  an  acknowledgment  in  writing, 
the  construction  of  it  is  for  the  Court,  and  not  for  the  jury ;  Moridl  v.  Frith  (3  M.  & 
W.  402),  Burchell  v.  Church  (9  C.  &  P.  209) ;  and  if  on  the  face  of  it  the  Court  cannot 
infer  a  promise  to  pay,  it  is  not  sufficient  for  that  purpose.     The  words  of  the  statute 
are,  that  "  no  acknowledgment  or  promise  by  words  only  "  shall  be  deemed  sufficient 
evidence  to  avoid  the  Statute  of  Limitations,  unless  such  acknowledgment  or  promise 
"shall  be  in  writing,  and  signed  by  the  party  [628]  chargeable  thereby:  provided, 
that  nothing  herein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  pay- 
ment of  any  principal  or  interest  by  any  person  whatsoever."     Now  the  effect  of  pay- 
ment of  interest  is  very  difierent  from  the  effect  of  a  written  acknowledgment ;  for  the 
latter  binds  only  the  party  making  it,   whereas  payment  of  interest  binds  a  co-con- 
tractor also,  though  made  without  his  concurrence,  as  in  fraud  of  him  :  BurUitjh  v. 
StoU  (8  B.  &  C.  36),  Wyatt  v.  Hvdson  (8  Bing.  309 ;  1  M.  &  Scott,  442).     In  JVillis  v. 
Newham,  Garrow,  B.,  refers  to  the  case  of  an  account  current,  in  which  the  party 
charges  himself,  and  takes  credit  for  payments  made  by  him.      He  says — '  It  was  said, 
shall  not  this  be  evidence  he  took  the  case  out  of  the  Statute  of   Limitations  1     I 
answer,  no,  because  the  act  says  the  defendant  shall  not  be  charged  except  by  an 
acknowledgment  in  writing,  signed  by  him."     As  that  learned  judge  there  says,  the 
proviso  is  only  that  nothing  therein  contained  shall  lessen  the  effect  of  any  payment, 
if  properly  proved,  that  is,  by  evidence  of  the  actual  payment,  or  by  a  writing  such 
as  the  act  requires  ;  and  being  so  proved,  it  shall  have  the  same  effect  as  it  had  before 
the  passing  of  the  act:  Clarke  v.  Alexander  (13  Law  J.,  C.  P.,  133).     Suppose  one 
partner  admitted,  in  the  presence  of  a  witness,  that  the  firm  had  paid  interest  on  a 
debt  ;  is  that  enough  to  satisfy  the  statute  as  against  all  the  co-partners?     A  direct 
acknowledgment  in  writing  of  the  debt  by  the  one  partner  would  not ;  yet,  according 
to  the  argument  on  the  other  side,  a  mere  admission  of  payment,  from  which  the 
Court  are  to  imply  a  promise,  is  to  do  so.     Again,  the  mere  fact  of  payment  may  or 
may  not  enable  the  Court  to  imply  such  a  promise  ;  it  must  be  a  payment  of  interest 
as  interest,  on  a  debt    which  is  then  due  :    Tipyets  v.  Heane  (1  C.  M.  &   R.   252). 
Suppose,  when  the  defendant  made  the  payment  in  De-[629]-cember  1842,  he  had 
denied  the  existence  of  the  debt ;  would  that  have  been  sufficient  1     An  actual  pay- 
ment on  account  of  a  partnei'ship  debt  revives   the    debt   against  all  the  partners, 
though  made  fraudulently,  and  in  concert  with  the  creditor ;  Goddard  v.  Ingram  (3 
Q.  B.  839 ;  3  G.  &  D.  46) ;  is  the  same  effect  to  be  given  to  the  mere  admission  of 
a  payment"?     Surely  a  parol  admission  of  a  written  acknowledgment  could  not  be  used 
to  satisfy  the  statute ;  it  would  at  once  let  in  all  the  mischief  which  it  was  intended 
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to  Dtevent  A-'aiii  suppose  the  debtor  admitted  he  had  paid,  but  denied  at  the  same 
time  that  any  debt 'was  due  ;  is  such  an  admission  to  be  effectual  against  him  1  The 
st-itute  savs  that  "no  acknowledgment  by  words  only  "-shall  be  deemed  sufficient 
ev-idence  to  defeat  the  Statute  of  Limitations ;  that  is,  no  acknowledgment  of  anything 
by  words  only  Here,  however,  there  is  nothing  by  parol ;  there  is  no  evidence  what- 
ever of  payment  within  the  six  years,  but  the  answer  in  Chancery  ;  and  the  construc- 
tion of  that  is  for  the  Court,  who  are  to  look  at  the  whole  instrument,  and  draw  their 
conclusion  from  the  whole.  Now  the  defendant,  though  he  admits  a  payment  of 
money  savs  at  the  same  time  that  he  paid  it  as  an  aunuity,  and  not  as  a  payment  of 
interest.  "How  can  that  be  taken  or  used  as  an  acknowledgment  of  a  payment  by 
way  of  interest?  The  decision  in  JFillis  v.  Newluim  was  after  much  deliberation  ;  it 
was  in  accordance  with  the  opinion  of  Bayley,  J.,  who  tried  the  cause,  and  the  Court 
will  not  lightly  depart  from  it.  . ,    ,         ,  ,  .        ,    ,    , 

Ellis,  in  reply.  The  argument  on  the  other  side  has  throughout  confounded  that 
which  is  "iven  as  an  acknowledgment  of  the  debt,  with  that  which  is  given  merely  as 
evidence  of  one  fact  which  tends  to  prove  an  acknowledgment  of  the  debt  by  payment. 
No  doubt,  where  a  written  instrument  contains  an  acknowledgment  of  the  debt,  it  is 
to  [630]  be  construed  by  the  Court,  and  taken  altogether ;  but  this  answer  is  not  used 
for  that  purpose. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Wilde,  C.  J.  This  was  an  action  brought  by  Francis  Baildon,  as  executor  of 
Elizabeth  Craven,  against  Thomas  Wedgwood  Walton,  for  money  lent  by  the  testatrix 
to  the  defendant,  for  interest,  and  money  due  on  an  account  stated  with  the  testatrix, 
laying  the  promise  to  pay  to  the  testatrix.  There  was  a  similar  set  of  counts  on 
promises  to  the  executor,  and  a  count  on  an  account  stated  with  the  executor.  The 
defendant  pleaded  non  assumpsit,  and  that  the  causes  of  action  did  not  accrue  within 
six  years. 

The  case  was  tried  before  the  Lord  Chief  Baron,  at  the  sittings  in  Middlesex,  after 
Michaelmas  Term,  1844,  when  a  bill  of  exceptions  was  tendered  to  the  direction  of  the 
learned  Judge,  which  bill  stated  that  the  counsel  for  the  plaintiff  gave  legal  and 
sufficient  evidence  in  support  of  the  affirmative  of  the  issue  first  joined,  so  far  as  the 
same  relates  to  the  first  three  counts.  It  then  proceeds  to  state  certain  letters  and 
other  documents  written  by  the  defendant,  and  sent  by  him  to  the  testatrix.  [His 
lordship  stated  them,  as  ante,  p.  618.]  The  bill  of  exceptions  then  sets  out  a  bill  in 
equity,  exhibited  by  the  plaintiff  against  the  defendant,  and  his  answer.  The  bill 
charged,  that  the  defendant  borrowed  of  Elizabeth  Craven,  at  different  times,  money 
amounting  in  the  whole  to  £340,  and  that  he  paid  interest  for  it  at  the  rate  of  £b 
per  cent,  per  annum,  by  half-yearly  payments,  down  to  the  25th  of  December,  1842, 
and  that  Elizabeth  Craven  died  on  the  19th  of  June,  1843.  The  defendant,  by  his 
answer,  denied  that  he  had  ever  borrowed  any  money  of  Elizabeth  Craven,  but  stated 
that  she  had  at  different  times  made  him  presents  of  money,  amounting  in  the  whole 
to  £340,  and  that  he  had  paid  to  her  half-yearly  £b  per  cent,  on  that  sum,  not  [631] 
as  interest,  but  as  an  annuity,  in  consideration  of  her  having  given  him  the  money  ; 
and  that  the  last  of  such  payments  was  made  on  the  2.5th  of  December,  1842.  It  was 
insisted  for  the  plaintiff,  that  this  evidence  was  sufficient  to  entitle  the  jury  (if  they 
should  think  tit)  to  find  a  verdict  for  the  plaintiH'  on  the  first  issue,  as  far  as  it  related 
to  the  last  four  counts,  and  on  the  issue  secondly  joined.  The  learned  Judge  ruled 
that  it  was  not  sufficient  for  that  purpose,  and  directed  the  jury,  as  to  the  last  four 
counts,  and  as  to  the  issue  on  the  Statute  of  Limitations,  to  find  a  verdict  for  the 
defendant,  whereupon  a  bill  of  exceptions  was  tendered. 

The  case  was  argued  after  last  Hilary  Term,  by  Mr.  T.  F.  Ellis  for  the  plaintill'  in 
error,  who  contended  that  there  was  sufficient  evidence  (as  stated  in  the  bill  of  excep- 
tions) of  an  original  debt  from  the  defendant  to  the  testatrix,  and  of  payment  of 
81.  10s.  half-yearly,  for  interest,  down  to  a  certain  period,  and  that  the  only  fact  to 
be  supplied  was  the  continuance  of  such  payments  within  six  years ;  that  the  defen- 
dant's answer  in  writing,  and  signed  by  him,  admitted  the  payment  of  81.  10s.  half- 
yearly,  down  to  the  25th  of  December,  1842  ;  and  although  in  that  answer  he  added 
that  the  payments  were  not  made  for  interest  on  a  debt,  and  that  no  debt  ever  existed, 
the  jury  were  at  liberty  to  reject  the  latter  part,  and  find  from  the  other  evidence 
that  the  payments  were  made  for  interest  on  a  debt. 
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On  the  other  hand,  it  was  contended  by  Mr.  Peacock  for  the  defendant  in  error, 
that  the  jury  could  not  reject  any  part  of  the  statement  in  the  answer,  for  that  the 
statute  9  Geo.  4,  c.  14,  says  that  "  no  acknowledgment  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing,  to  be  signed  by  the  party 
chargeable  thereby,"  and  which  words  apply  as  well  to  an  acknowledgment  of  a  pay- 
ment as  to  an  acknowledgment  of  a  debt,  and  therefore,  as  the  acknowledgment  [632] 
must  be  in  writing,  nothing  could  be  added  to  it  by  parol,  and  the  Court  must  construe 
it  altogether,  as  written  by  the  defendant,  and  if  so  construed,  the  answer  did  not 
admit  a  payment  in  discharge  of  interest  on  a  debt,  but  expressly  denied  it. 

In  the  course  of  the  argument,  many  observations  were  made  on  the  one  side  and 
the  other  upon  the  case  of  irUlis  v.  NeicJmm  (3  Y.  &  J.  518),  in  which  it  was  held 
that  a  verbal  acknowledgment  of  part  payment  of  a  debt  within  six  years  would  not, 
after  9  Geo.  4,  c.  14,  be  an  answer  to  a  plea  of  the  Statute  of  Limitations;  but  it 
seems  to  us  quite  unnecessary  to  express  any  opinion  on  that  point :  in  reality  there 
is  no  question  here  upon  the  9  Geo.  4,  c.  14.  The  defendant  has  made  no  admission 
by  words  only,  not  contained  in  a  writing  signed  by  him ;  whatever  admission  he 
has  made  was  made  in  writing,  signed  and  sworn  to  bj'  him,  and  the  true  question 
is,  what  did  he  admit  b}-  that  writing  ?  For  the  purpose  of  this  argument,  it  may 
be  assumed,  that  the  acknowledgment  of  a  payment,  as  well  as  any  other  acknowledg- 
ment, must  be  in  writing,  signed  by  the  party  ;  and  we  agree  with  Mr.  Peacock,  that 
the  written  admission  by  the  defendant  must  be  construed  by  the  Court;  and  we 
think  that  the  plain  meaning  of  it  is,  that  the  defendant  admits  having  paid  81.  10s., 
half-yearly,  to  Elizabeth  Craven  down  to  December,  1842,  but  asserts  that  such 
payment  was  made  by  way  of  annuity,  and  not  as  interest  on  a  debt.  We  also  agree 
with  Mr.  Peacock,  that  the  whole  admission  must  be  laid  before  the  jury  as  one  entire 
writing, — but  we  are  also  of  opinion  that  the  jury  were  not  bound  to  believe  the  whole 
of  it;  they  might  believe  the  fact  of  81.  10s.  being  paid  half-yearly,  but  reject  the 
residue,  and  infer  from  the  other  evidence  in  the  case  that  the  paj'ments  were  made 
for  interest  upon  a  debt.  If  the  admission  had  been  merely  that  the  defendant  had 
paid  the  sum  of  81.  10s.  half-yearly,  without  adding  that  it  was  appropriated  to  any 
particular  ac-[633]-count,  there  can  be  no  doubt  that  the  jury  might  have  inferred 
from  the  evidence  that  a  debt  existed,  and  that  interest  was  paid  down  to  a  certain 
period,  that  the  subsequent  payments  admitted  to  have  been  made  were  also  for 
interest.  In  Waters  v.  Tompkiiu  (2  Cr.  M.  &  R.  723),  it  was  held,  that  where  the 
fact  of  payment  of  a  sum  of  money  is  proved,  the  appropriation  of  it  may  be  shewn 
by  other  evidence,  even  by  a  verbal  statement.  Here  the  fact  of  payment  was  proved 
by  an  admission  in  writing,  and  of  the  appropriation  there  was  sufficient  evidence  to 
be  left  to  the  jury.  The  only  question  is,  whether  the  assertion  of  the  defendant 
respecting  the  _appropriation  was  conclusive.  If  the  payments  had  been  accompanied 
by  that  assertion,  they  would  have  been  qualified  by  it,  and  could  not  have  been  treated 
as  payments  of  interest  on  a  debt :  but  here  there  is  an  admission  of  a  by-gone  act, 
viz.  payment,  and  an  assertion  respecting  it,  which  may  or  may  not  be  true.  It  is 
no  part  of  the  act,  but  only  what  the  defendant  chooses  to  say  respecting  it.  We 
think,  therefore,  that  although  that  assertion  must  be  admitted  as  evidence,  the  jury 
ought  to  have  been  allowed  to  contiast  it  with  the  other  evidence  in  the  case,  and 
to  decide  whether  the  payments  admitted  were  for  interest  or  not ;  and  inasmuch  as 
that  other  evidence  was  withdrawn  from  their  consideration,  and  they  were  directed 
to  find  for  the  defendant,  there  must  be  a  venire  de  novo. 
Venire  de  novo. 

[634]  Wetherell,  Clerk,  v.  Langston.  Dee.  2,  1847. — If  A.  covenant  with  B.  &  C, 
their  executors,  administrators,  and  assigns,  although  C.  do  not  execute  the  deed 
or  assent  to  the  covenant,  and  afterwards  disclaim  it  by  deed,  to  which  A.  is  no 
party,  B.  cannot  alone  (living  C.)  sue  A.  upon  the  covenant. 

[S.  C.  17  L.  J.  Ex.  338.] 

Covenant.  The  declaration  set  forth  an  indenture,  dated  30th  December,  1842, 
made  between  John  Mynde  Cooke,  and  Eliza  his  wife,  of  the  first  part ;  the  plaintiff' 
in  error  (the  defendant  below),  of  the  second  part ;  and  the  defendant  in  error  (the 
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plaintiff  below),  and  Lord  Glenelg,  of  the  third  part;  whereby  it  was  witnessed  that, 
for  the  considcration.s  therein  mentioned,  the  defendant  below,  for  himself,  his  heirs, 
executors  and  administrators,  covenanted  with  the  plaintiff  below  and  Lord  Glenelg, 
their  executors,  administrators,  and  assigns,  to  pay  to  them  a  certain  sum  of  money, 
in  certain  instalments,  upon  certain  trusts  therein  mentioned.  It  then  set  forth 
anotlier  indenture,  dated  9th  December,  1843,  between  tlie  said  John  Mynde  Cooke 
of  the  tiist  part,  the  plaintiff  below  of  the  second  part,  and  John  Evans  of  the  third 
part,  by  which  the  said  .lohn  Evans  was  substituted  as  a  trustee  of  the  foimer  settle- 
ment, in  the  place  of  the  plaintiff  below.  The  declaration  then  proceeded  to  allege, 
that  Lord  Glenelg  never  assented  to  or  ratified  the  said  first-mentioned  indenture ; 
and  that,  on  the  iSth  March,  1S44,  by  an  indenture  then  made  between  Lord  Glenelg 
of  the  one  part,  and  the  said  John  Evans  of  the  other  part.  Lord  Glenelg  disclaimed 
all  the  trusts  of  the  said  first-mentioned  indentuie,  and  that  the  defendant  below  had 
notice  of  such  disclaimer.  The  declaration  stated  a  breach  by  the  defendant  below 
of  the  covenant  contained  in  the  first-mentioned  indenture,  by  the  nonpayment  of 
certain  instalments  due  before  the  commencement  of  the  suit. 

To  this  declaration,  the  defendant  below  demurred  specially,  assigning  for  cause, 
that  it  did  not  disclose  any  right  in  the  plaintiff"  below  to  maintain  a  separate  action 
for  breach  of  the  covenant  declared  on  ;  but  that  Lord  Glenelg  ought  to  have  been 
joined  in  the  a(;tion  as  a  co-plaintiff.  The  defendant  below  joined  in  demurrer  and 
the  Court  of  [635]  E.xchequer  gave  judgment  thereon  (without  argument)  for  the 
plaintiff  below.  A  writ  of  error  was  brought  upon  that  judgment,  which  was  argued 
in  this  Court  on  the  28th  of  November,  1846.(a) 

Watson,  for  the  plaintifi"  in  error.  The  question  in  this  case,  which  appears  to  be 
one  of  the  first  impression,  is  this :  whether,  the  plaintifi"  below  and  Lord  Glenelg 
being  joint  covenantees  under  the  deed  of  1842,  the  plaintiff"  can,  during  their  joint 
lives,  under  the  circumstances  set  forth  in  the  declaration,  maintain  this  action  of 
covenant  alone,  without  joining  his  co-covenantee.  It  is  submitted  that  he  cannot. 
It  is  a  clear  proposition  of  law,  that  where  a  joint  covenant  is  made  to  two  persons, 
one  of  them  cannot,  living  the  other,  sue  upon  it  alone.  Here  the  covenant  is  clearly 
a  joint  one.  What  then  is  the  eft'ect  of  Lord  Glenelg's  non-assent  to  the  covenant 
and  subsequent  disclaimer  by  deed  1  The  fact  still  remains  that  the  defendant  cove- 
nants with  the  two,  reposes  confidence  in  both,  and  is  under  the  obligation  to  perform 
his  contract  with  both.  It  cannot  be  a  contract  with  two,  or  with  one  if  the  other 
dissents.  The  plaintiff  in  this  case  is  in  truth  attempting  to  introduce  into  the  law 
a  new-  e.weption,  never  before  recognised.  Lord  Glenelg  may  still,  notwithstanding 
all  that  has  been  done,  assent  to  and  adopt  the  covenant.  Nothing  has  taken  place 
which  is  binding  upon  him,  as  between  him  and  the  defendant.  Why  may  he  not 
still  come  in  and  sue  1  It  may  be  said,  that,  if  this  action  cannot  be  maintained  by 
the  plaintiff  Langston  alone,  no  action  at  law  at  all  can  be  brought,  because  Lord 
Glenelg  will  refuse  his  name.  But  if  he  does  so,  equity  will  interpose.  The  same 
argument  would  apply  to  a  release  by  one  of  two  joint  covenantees.  There  is  no 
instance  in  the  books  of  an  action  by  one  of  two  joint  covenantees,  living  the  other. 
That  both  may  sue  jointly,  [636]  although  one  of  them  did  not  seal  the  deed,  is  clear 
from  the  authorities  :  Clement  v.  Henley,  Eoll.  Abr.,  "  Faits,"  (F.  2) ;  Vernon  v.  Jefferi/s 
(Stra.  1146;  7  Mod.  358).  And  in  Petrie  v.  Bun/  (3  B.  &  C.  353  ;  5  D.  &  E.  152), 
it  was  held  that  all  must  sue  jointly,  although  all  did  not  seal  the  deed.  It  is  true 
the  effect  of  an  express  refusal  to  assent  to  the  covenant  or  disclaimer  did  not  arise 
in  that  case.  Abbott,  C.  J.,  there  says:  "We  are  not  called  upon  to  consider  the 
effect  of  an  express  disclaimer,  renunciation,  or  refusal  by  the  other  covenantees,  for 
nothing  of  that  kind  is  alleged.  Trustees  very  often  assent  to  a  trust  without  executing 
the  deed  which  creates  it,  and  they  may  assent  at  any  time,  and  without  an  express 
allegation  of  dissent  that  will  not  appear."  Bayley,  J.,  says  :  "  By  the  deed  in  question, 
James  Bury  covenanted  that  his  heirs  or  executors  should  pay  the  annuity  to  three 
persons.  It  appears  on  the  face  of  the  deed  to  have  been  his  intention  that  the  money 
should  go  into  the  hands  of  the  three,  and  that  there  should  be  the  security  of  them 
all  for  the  due  application  of  the  money.  It  is  a  general  rule,  confirmed  by  the  late 
caseof  ■S'co^  v.  Godwin  (1  Bos.  &  P.  C7),  that  all  joint  covenantees  or  obligees  must 

(o)  Before  W^lde,  C.  J.,  Patteson,  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J., 
Wightman,  J.,  Erie,  J.,  and  Williams,  J. 
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sue.  In  this  case,  therefore,  the  plaintiff  was  wrong  in  suing  alone,  without  shewing 
some  special  title  to  do  so.  The  defendants  have  a  right  to  say,  the  contract  was 
never  made  with  you  alone,  but  with  you  together  with  two  others."  And  Holroyd,  J., 
says  :  "  The  plaintiff  is  not  entitled  to  sue  alone  on  this  covenant ;  it  was  made  with 
three  persons,  and  although  two  of  them  did  not  seal  the  deed,  yet  it  is  not  in  law 
converted  into  a  covenant  with  one.  No  intention  that  it  should  be  so  is  shewn,  and 
by  law  the  covenant  does  not  import  that."  That  is  the  only  case  in  which  anj'^ 
discussion  took  place  on  this  subject;  there  are  however  some  in  which  the  point 
is  referred  to,  as  in  Foley  v.  Addenhrooke  (4  Q.  B.  197  ;  3  Gale  &  D.  6-1).  This  may 
perhaps  be  likened  to  the  case  of  a  disclaimer  of  an  estate ;  [637]  but  it  is  wholly 
dissimilar.  Xo  doubt  a  man  may  dissent  from  receiving  an  estate  by  devise  or  con- 
veyance :  it  may  be  prejudicial  and  buithensome  to  him,  as  being  encumbered  with 
services  or  rent.  The  doctrine  on  this  subject  is  to  be  found  in  Shep.  Touchst.  28.5  ; 
in  Butkr  and  Baker's  case  (3  Eep.  26),  and  in  Toivnson  v.  Tickdl.{h)  But  the  case  is 
very  different  with  respect  to  a  contract ;  and  it  is  very  difhcult  to  see  how  one  of 
the  parties  to  it  can  disclaim  it,  without  defeating  the  contract  altogether.  This  is 
in  law  a  contract  with  the  two  covenantees,  and  it  was  not  in  the  power  of  one  of 
them,  by  his  own  act  only,  to  make  it  a  contract  with  the  other  covenantee  only. 

Another  question  arises  as  to  the  effect  of  the  deed  of  disclaimer.  There  is  nothing 
in  that  deed  to  prevent  Lord  Glenelg  from  again  assenting  to  the  covenant  for  the 
purpose  of  suit.  It  is  not  a  deed  between  him  and  the  plaintiff  in  error,  but  is  merely 
made  to  the  new  trustee,  Evans.  Suppose  judgment  were  entered  up  on  the  warrant 
of  attorney,  surely  it  must  be  in  the  names  of  both. 

Pashley,  contra.  It  is  argued  on  the  other  side,  that  notwithstanding  his  non- 
assent  to  the  covenant,  and  his  disclaimer  of  it  by  deed,  there  is  no  reason  in  law  why 
Lord  Glenelg  may  not  yet  come  in  and  sue ;  but  that  is  not  so,  for  the  facts  stated 
in  the  declaration  operate  as  an  estoppel  upon  him,  and  would  conclusively  prevent 
his  ever  so  proceeding.  The  case  would  fall  within  the  doctrine  of  estoppels  in  pais, 
as  stated  in  Co.  Litt.  3-52  a.  That  subject  was  much  considered  in  the  case  of  Lyon 
V.  Eeed  (13  M.  &  W.  285);  in  which  Parke,  B.,  says  (page  309),  "The  acts  in  pais 
which  bind  parties  by  way  of  estoppel,  are  hut  few,  and  are  pointed  out  by  Lord  Coke, 
Co.  Litt.  352  a.  They  are  all  acts  which  anciently  really  were,  and  in  contemplation 
of  law  have  always  [638]  continued  to  be,  acts  of  notoriety,  not  less  formal  and 
solemn  than  the  execution  of  the  deed,  such  as  livery,  entry,  acceptance  of  an  estate, 
and  the  like."  Here  there  is  the  solemnity  of  a  deed,  the  object  of  which  was  to 
furnish  conclusive  evidence  to  all  future  time  of  the  fact  of  non-assent  to  the  covenant, 
and  so  to  create  an  estoppel.  [Coleridge,  J.  It  is  a  deed  between  Lord  Glenelg  and 
a  third  party  only.]  Taking  it  merely  as  a  deed-poll,  it  operates  as  an  estoppel.  In 
IVheljjdale's  casn  (5  Eep.  119  b.)  it  is  said,  "  If  a  bond  be  delivered  to  another,  to  the 
use  of  the  obligee,  and  it  is  tendered  to  him,  and  he  refuses  it,  now  the  delivery  has 
lost  its  force,  and  the  obligee  can  never  after  agree  to  it ;  and  therefore  the  obligor 
may  say  it  is  not  his  deed.  So,  if  a  bond  be  made  to  a  feme  covert,  and  the  husband 
disagrees  to  it,  the  obligor  may  plead  non  est  factum  ;  for  by  the  refusal  the  bond  lost 
its  force,  and  became  no  deed."  It  may  be  admitted  the  cases  establish  that  all 
covenantees  must  join  in  suing  upon  the  covenant,  although  they  have  not  sealed  the 
deed,  if  nothing  more  appears  to  excuse  the  non-joinder.  This  subject  was  much 
considered  in  the  case  of  Gooch  v.  Goodman  (2  Q.  B.  580 ;  2  Gale  &  D.  159).  But  here 
there  is  what  was  wanting  in  the  case  of  Petrie  v.  Bury,  and  upon  the  absence  of 
which  the  judgment  in  that  case  was  founded,  an  express  refusal  to  assent,  and  a 
disclaimer  by  deed.  This  case,  no  doubt,  is  distinguishable  from  that  of  the  disclaimer 
of  an  estate,  but  the  distinction  is  in  favour  of  the  defendant  in  error.  It  surely 
must  be  much  easier  to  refuse  a  contract  than  an  estate,  which  actually  vests  an 
interest  by  the  deed  or  will.  How  can  there  be  a  contract  with  a  dissenting  party  1 
There  must  be  the  concurrence  to  it  of  the  minds  of  both  contracting  parties.  The 
doctrine  laid  down  in  Shep.  Touchst.  285,  is  strongly  in  favour  of  the  defendant  in 
error.  It  is  there  said,  "  Xo  estate  can  be  made  to  a  man  of  anything  in  fee-simple, 
for  life  or  otherwise,  against  his  will ;  and  therefore,  by  his  disagreement  or  refusal 
of  it,  the  estate  itself,  [639]  and  the  deed  whereby  it  is  conveyed,  may  become  void." 

(b)  3  B.  &  Aid.  31  ;  see  also  the  note  in  4  Man.  &  Ry.  191  ;  and  Doe  d.  Chidgey  v. 
Harris,  16  M.  &  W.  517. 
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And  Mr    Preston  adds—"  Hut  if  a  feott'ment  is  made  to  two  as  joint-tenants,  and  one 
onlv  disagree,  the  entirety  will  vest  in  the  other."     And  again, -''The  law  presumes 
that  eveiT  "rant  &e.  is  for  the  benefit  of  the  grantee,  &c. ;  and  therefore,  till  the 
contrary  is  Thewii,  supposes  an  agreement  to  the  grant.     From  the  moment  there  is 
evidence  of  disagreement,  then,  in  construction  of  law,  the  grant  is  void  ab  initio,  as  if 
no  "rant  had  been  made."(a)     The  question  as  to  the  nature  of  a  disclaimer  which 
Shalt  be  sullicient  in  the  case  of  an  estate  is,  however,  settled  in  the  case  of  Begbie  v. 
Crook  (2  Bing.  N.  C.  70;  2  Scott,  128),  following  the  decision  in  Townson  v.  Tkkell 
(3  B.  &  Aid.  31).     In  Bonifaut  v.  Greenfield  (Cro.  Eliz.  80;  1  Leon.  60;  Godb.  pi.  92) 
it  seems  to  have  been  thought,  that,  at  common  law,  when  any  one  of  several  devisees 
in  trust  refused  to  interfere,  the  others  might  sue  alone  ;  see  also  Bro.  Ab.,  "  Devise," 
pi.  31.     In  Tovmmii  v.  Tickell  (3  B.  k  Aid.  31)  Holroyd,  J.,  citing  Bonifaut  v.  Greenfield, 
says,  that  "  The  law  presumes  that  he  [the  devisee]  will  assent  until  the  contrary  be 
proved  :  when  the  contrary,  however,  is  proved,  it  shews  that  he  never  did  assent  to 
the  devise,  and  consequently  that  the  estate  never  was  in  him."     No  doubt,  this  is 
a  contract  with  the  two  trustees  ;  but  the  question  is,  what  are  the  legal  incidents  of 
that  contract,  and  whether,  being  void  as  to  one  by  relation  back  of  his  non-assent,  it  is 
not  good  as  to  the  other  1     Suppose  a  covenant  with  the  plaintifl"  and  an  alien  enemy 
—would  it  not  lie  good  as  to  the  plaintiff?     So,  "if  I  be  bound  in  an  obligation  to  a 
monk  and  J.  S.,  this  deed  is  void  as  to  the  monk,  because  he  is  civiliter  mortuus, 
but  as  good  as  to  J.  S.  :  "  Shep.  Touchst.  71.     [Wilde,  0.  J.,  referred  also  to  Vin.  Abr., 
"Grants,"  (A.  5).]     Many  authorities  appear  to  estab-[640]-lish,  that,  by  a  disclaimer 
or  declaration  of  non-assent  on  the  part  of  one  trustee,  the  estate  vests  wholly  in  the 
others:    Smith    v.    Wheeler    (1    Vcntr.    128;    2   Keb.    772),  Niclosun   v.    IFordsioorlh 
(2  Swanst.  3G5),  Cooke  v.  Crawford  (13  Sim.  91),  Small  v.  Marwond  (9  B.  &  C.  300). 
So  it  seems,  that,  by  the  dissent  of  a  covenantee,  the  only  effect  is  that  there  is  no 
covenant  with  him :  Wafercr  v.  Rowe  (cit.  Moor,  300).     So  also,  if  there  be  a  demise 
by  deed,  by  two  persons,  and  one  disagree  to  it,  it  is  the  lease  of  the  other  only : 
Thetfm-d  v.  Thetfurd  (1  Leon.  192  ;  Anderson,  221),  Anm.,  4  Leon.  207.     In  Butler  and 
Baker'.s  case,  again,  it  is  said  (3  Kep.  28  b.),  "  If  a  man  makes  a  gift  in  tail  to  husband 
and  wife,  and  afterwards  grants  the  reversion  of  the  lands  and  tenements  which  the 
husband  and  wife  hold  in  tail,  and  afterwards  the  husband  dies,  and  the  wife,  to  have 
her  dower,  waves  and  disagrees  to  the  estate  tail ;  now  as  to  her  there  is  a  nullity  of 
the  estate  ab  initio,  and  to  such  intent  the  law  feigns  that  the  estate  was  made  only  to 
the  husband."     'J'here  would  be  great  inconvenience,  in  a  case  where  there  were  many 
trustees  or  covenantees,  as  in  a  marriage  settlement,  if  the  trust  or  covenant  were 
defeated  altogether  by  the  refusal  of  one  of  them  to  accept  the  trust  or  act.     The  case 
of  I'etrie  v.  Bury  only  shews  that  one  of  several  covenantees  cannot  sue  alone,  without 
shewing  some  title  to  do  so.     It  is  clear  that  this  covenant  is  not  one  upon  which  at 
all  events  both  covenantees  must  sue ;  because,  ,in  the  event  of  the  plaintifl'  below 
surviving  Lord  Glenelg,  the  joint  nature  of  the  covenant  would  not  prevent  his  suing 
upon  it  alone.    And  here  the  plaintiff  just  as  fully  accounts  for  and  excuses  the  non- 
joinder of  the  other  covenantee,  as  if  he  were  no  longer  living.     This  subject  is  discussed 
in  the  notes  to  1  Wms.  Saund.  291  i. 

Watson,  in  reply.  The  argument  on  the  other  side  in  eflPect  amounts  to  this,  that, 
by  the  disagreement  of  one  co-[641]  venantee,  a  new  contract  arises  with  the  other 
alone ;  and  that  argument  would  equally  apply  to  all  contracts  of  every  kind,  as  on 
bills  of  exchange  or  promissory  notes,  so  that  whenever  one  payee  dissented,  the  other 
might  sue  alone.  No  assent  is  here  shewn  by  the  defendant  below  to  this  being  treated 
as  a  covenant  with  the  plaintiff  Langston  alone.  Many  of  the  cases  cited  on  the  other 
side  are  strongly  in  favour  of  the  plaintiff'  in  error,  as  shewing  that  by  the  disclaimer 
the  obligation  is  void  altogether.  It  is  clear  that  by  the  release  of  one  of  the  joint 
contracting  parties  the  contract  is  entirely  gone.  IVaferer  v.  Bowe  is  an  authority  to 
shew,  that  where  a  single  covenantee  dissents,  the  deed  is  void ;  and  it  is  submitted 
that  the  same  rule  is  applicable  to  the  case  of  several  joint  covenantees.  The  case  of 
the  monk  or  alien  enemy  has  no  application,  because  such  a  person  is  looked  upon  by 
the  law  as  a  person  having  no  existence.     As  to  the  supposed  estoppel,  that  cannot  be, 

(a)  The  learned  counsel  referred  also  to  the  notes  of  Mr.  Serjeant  Manning  on  this 
subject,  in  4  Man.  &  Ry.  191  ;  2  Man.  &  G.  701  :  3  Man.  &  G.  733 ;  6  Man.  &  G. 
456;  and  1  C.  B.  381. 
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because  there  is  no  mutuality.  With  respect  to  the  case  of  Li/an  v.  Becd,  the  Court 
never  meant  to  say  in  that  case  that  the  execution  of  a  deed  could  opeiate  as  an  estoppel 
as  against  strangers  to  it.  The  effect  of  the  case  of  Pelrc  v.  Buri/  is,  that  a  trustee  who 
has  not  executed  the  deed  may  nevertheless  come  in  at  any  time  ;  so  he  may  also  not- 
withstanding a  former  non-assent.  If  Lord  Glenelg  and  the  plaintiff  Langston  had 
jointly  sued  the  defendant  below,  he  could  not  have  pleaded  the  non-assent  of  Lord 
Glenelg.  In  the  case  of  survivorship,  the  right  of  suit  is  transferred  by  operation  of 
law  to  the  survivor,  not  by  any  act  of  the  parties. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Wilde,  C.  J.  This  case  arises  on  a  writ  of  error  upon  a  judgment  given  for  the 
plaintiff'  below  in  the  Court  of  Exchequer,  in  an  action  of  covenant.  The  declaration 
states  an  indenture  of  settlement  of  the  30th  December,  [642]  18+3,  purporting  to  be 
made  between  John  Mynde  Cooke,  anil  Eliza  his  wife  of  the  first  part,  the  defendant 
of  the  second  part,  and  the  plaintiff  and  Lord  Glenelg,  of  the  third  part,  by  which  it 
was  witnessed,  that  the  defendant  covenanted  with  the  plaintiff'  and  Lord  Glenelg, 
their  executors,  administrators,  and  assigns,  to  pay  them  a  certain  sum  of  money  in 
certain  instalments,  upon  trusts  mentioned  in  that  indenture.  The  declaration  then 
states  an  indenture  of  9th  December,  1843,  between  John  Mynde  Cooke  of  the  first 
part,  the  plaintiff'  of  the  second  part,  and  one  John  Evans  of  the  third  i)art,  and 
purporting  to  substitute  John  Evans  as  trustee  of  the  former  settlement,  in  the  place 
of  the  plaintiff.  The  declaration  goes  on  to  aver,  that  Lord  Glenelg  never  assented 
to  or  ratified  the  first-mentioned  indenture,  and  that,  on  the  iSth  March,  1844,  by  an 
indentui'e  made  between  Lord  Glenelg  of  the  first  part,  and  the  said  John  Evans  of  the 
second  part,  the  said  Lord  Glenelg  disclaimed  all  the  trusts  of  the  finst-mentioned 
indenture,  and  that  the  defendant  had  notice  of  such  indenture  of  disclaimer.  The 
declaration  then  states  a  breach  of  the  covenant  to  pay  certain  instalments.  To  this 
declaration  the  defendant  demurred,  and  the  Court  of  Exchequer  gave  judgment  for 
the  plaintiff. 

The  question  raised  by  this  record  is,  whether  the  declaration  shews  a  right  in  the 
plaintiff'  to  maintain  a  separate  action  against  the  defendant.  Much  of  the  argument 
in  this  Court  applied  to  a  different  question,  that  is  to  say,  whether  a  joint  action  could 
have  been  maintained  by  the  plaintiff  and  the  other  covenantee.  Lord  Glenelg.  But 
as  the  question,  whether  the  separate  action  can  be  maintained,  may,  as  it  appears  to 
us,  be  decided  upon  principles  immediately  applicable  to  it,  without  any  intermediate 
inquiry  as  to  the  right  to  maintain  a  joint  action,  we  do  not  think  it  material  to  inquire 
whether  such  joint  action  could  be  maintained. 

No  doubt  or  difficulty  arises  in  the  present  case  as  to  the  construction  of  the 
covenant ;  it  is  in  terms  a  joint  and  not  [643]  a  several  covenant,  and  there  is  nothing 
in  the  subject  to  which  it  applies,  in  the  interest  of  the  covenantees,  or  in  the  context 
of  the  indenture,  to  require  or  admit  a  different  construction.  It  was  not  disputed 
on  the  argument  that  the  covenant  was  of  this  description  ;  the  right  to  maintain  a 
separate  action  not  being  contended,  on  the  part  of  the  plaintiff',  to  arise  upon  any 
construction  of  the  terras  of  the  covenant  itself,  but  out  of  the  transaction  which 
afterwards  took  place,  as  stated  in  the  declaration  (the  material  part  of  which  is  the 
disclaimer  of  Lord  Glenelg),  but  for  which  transaction  it  was  properly  admitted  that 
the  present  action  could  not  be  maintained.  The  question,  therefore,  is,  whether  that 
disclaimer  has  the  effect  of  enabling  the  plaintiff'  to  sue  alone.  And  this  question 
may  be  decided  upon  two  very  general  and  well  established  rules  of  law  : — First,  that, 
in  order  to  make  a  binding  contract,  the  assent  of  both  parties  is  necessary  ;  the  other, 
that  a  right  to  sue  upon  a  contract  is  not  assignable  by  the  act  of  the  party  who  has 
such  right.  This  latter  rule  is  subject  to  exceptions  in  cases  of  certain  meicantile 
contracts,  and  of  contracts  relating  to  land,  which  are  not  applicable  to  the  present 
case.  To  apply  the  first  of  these  rules  to  the  present  case  : — The  only  contract  to 
which  the  assent  of  the  defendant  is  shewn,  is  that  contained  in  the  settlement  of 
December,  1842  ;  the  execution  of  that  indenture  is  the  only  act  of  the  defendant 
from  which  any  assent  of  his  can  be  inferred  ;  from  that  time  he  is  merely  passive  ; 
he  is  no  party  to  the  subsequent  transaction  between  Lord  Glenelg  and  Evans,  which 
therefore,  whatever  other  eft'ect  it  may  have,  cannot  operate  as  an  assent  by  him  to 
any  contract.  It  is  true,  indeed,  that  a  contract  may  arise  upon  an  instrument  under 
seal,  between  a  party  who  does  not  execute  it,  and  one  who  does ;  as  where  the  cove- 
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naiitor  executes,  but  the  covenantee,  or  one  of  seveiiil  covenantees,  does  not ;  but  in 
that  case,  the  covenantee  who  has  not  executed,  by  bringing;  the  action,  gives  his 
consent  to  the  contract,  and  the  covenantor  having  consented  Ijy  executing  the  deed, 
there  is  the  consent  of  both  [644]  parties.  But  though  a  consent  to  a  contract  is 
implied  by  being  a  plaintiff  in  an  action  upon  it,  being  a  defendant  certainly  does  not 
involve  any  such  consent  by  him  to  any  contract.  That  a  contract  by  one  person 
with  two  jointlv  does  not  comprehend  or  involve  a  contract  with  either  of  them  separ 
atelv,  is  evident  from  the  well-known  doctrine  that  a  covenant  or  promise  to  two,  if 
proved  in  an  action  brought  by  one  of  them,  sustains  a  plea  which  denies  the  existence 
of  the  contract.  The  meaning  of  the  words  of  the  covenant  in  the  present  case  is, 
that  the  defendant  will  pay  the  two  covenantees  ;  that  meaning  is  the  same  whether 
they  accept  the  covenant  or  not ;  and  the  acceptance  of  the  one  and  the  refusal  of  the 
other  does  not  alter  the  sense,  so  as  to  convert  it  into  a  covenant  to  one  only.  In 
the  case  of  Pelrie  v.  Bury  (.3  B.  St  C.  3-5.3),  which  was  one  of  a  joint  covenant  to  three, 
of  whom  two  did  not  seal  the  deed,  Holroyd,  J.,  says,  "  The  plaintiff'  is  not  entitled 
to  sue  alone  on  this  covenant;  it  was  made  with  three  persons;  and  although  two 
of  them  did  not  seal  the  deed,  yet  it  is  not  to  be  converted  into  a  covenant  with 
one ;  no  intention  that  it  should  be  so  is  shewn,  and  by  law  the  covenant  does  not 
import  that.  Supposing  the  two  others  had  executed,  the  present  plaintiff  would 
not  by  himself  be  entitled  to  recover  the  whole  or  any  part  of  the  money,  and  there 
is  nothing  to  shew  an  intention  that  he  should  have  any  such  right,  in  the  event  of 
the  neglect  of  the  others  to  execute  the  deed."  This  reason  applies  distinctly  to  the 
present  case,  in  which  there  is  nothing  to  shew  an  intention,  that,  in  the  event  of  Lord 
Glenelg's  refusal,  the  plaintiff  should  have  the  right  of  recovering  the  money  alone. 
The  piescnt  declaration,  therefore,  does  not  shew  any  covenant  by  the  defendant  with 
the  plaintiff  alone,  inasmuch  as  it  shews  no  consent  by  him  to  such  a  covenant,  and, 
without  his  consent,  the  assent  of  the  plaintiflf  and  Lord  G-lenelg  is  inoperative  to  make 
a  contract  binding  on  him. 

The  liability,  however,  to  be  sued  jointly  by  the  two  [645]  covenantees,  to  which 
the  defendant  did  assent,  might  perhaps  be  sufficient  to  sustain  the  present  action,  if 
it  wei-e  not  for  the  rule  secondly  above  referred  to,  which  prohibits  the  assignment  of 
the  right  to  enforce  such  a  liability,  inasmuch  as  the  indenture  of  disclaimer  sufficiently 
shews  an  intention  on  the  part  of  Lord  Glenelg  and  the  plaintiff',  that  the  plaintiff'  shall 
have  the  right  to  sue,  which,  before  the  execution  of  that  deed,  might  have  been 
exercised  by  the  plaintiff  and  Lord  Glenelg.  But  there  is  no  doubt  that  such  a  right 
is  by  law  not  assignable.  The  defendant,  indeed,  does  in  terms  covenant  with  the 
plaintiff'  and  Lord  Glenelg,  their  executors,  administrators,  and  assigns  ;  but  the  rule 
which  prohibits  the  assignment  of  a  right  to  sue  on  a  covenant,  is  not  one  which  can 
be  dispensed  with  by  the  agreement  of  the  parties,  and  it  applies  to  covenants  expressed 
to  be  with  assigns  as  well  as  to  others.  It  was  observed,  in  the  argument  on  the  part 
of  the  plaintiff',  that  the  covenant  in  question  was  not  one  on  which  at  all  events  both 
parties  must  sue,  for  that  in  the  event  of  the  plaintiff  surviving  Lord  Glenelg,  the 
joint  nature  of  the  covenant  would  not  prevent  him  from  suing  alone ;  and  there  is 
no  doubt  this  is  so.  But  in  the  case  of  survivorship,  as  in  that  of  the  transfer  of  the 
right  to  sue  to  the  personal  representatives  of  a  sole  or  surviving  covenantor,  the 
right  of  action  is  transferred  by  operation  of  law,  not  by  act  of  the  party.  There  are 
many  cases  in  which  that  may  be  done  by  the  operation  of  law,  Avhich  cannot  be  done 
by  act  of  the  party.  It  is  laid  down  by  Lord  Coke  (Go.  Litt.  285  a.),  that  "a  man  by 
his  own  act  cannot  alter  the  nature  of  bis  action ;  and  therefore  if  the  lessee  for  life  or 
lessee  for  years  do  waste,  now  is  an  action  of  waste  given  to  the  lessor,  wherein  he  shall 
recover  two  things,  viz.  the  place  wasted,  and  treble  damages  ;  in  this  case,  if  the  lessor 
release  all  actions  real,  he  shall  not  have  an  action  of  waste  in  the  personalty  only,  and 
if  he  release  all  actions  personal,  he  shall  not  have  an  action  of  waste  in  the  realty  only. 
And  so  if  the  lessee  doth  waste,  and  [646]  after  surrender  to  the  lessor  his  estate,  and 
the  lessor  accept  thereof,  the  lessor  shall  not  have  an  action  of  waste.  But  by  act  in 
law  the  action  may  be  changed  ;  as  if  a  man  make  a  lease  pur  termc  d'autre' vie,  and 
the  lessor  doth  waste,  and  then  cestui  que  vie  dieth,  an  action  of  waste  shall  lie  for 
damages  only,  because  the  other  is  determined  by  act  in  law." 

There  were  also  some  authorities  cited  in  the  argument  on  the  part  of  the  plaintiff, 
which.  It  was  contended,  shewed  that  by  the  disclaimer  of  Lord  Glenelg  the  plaintiff 
became  solely  entitled  to  the  right  of  action,  which,  but  for  that  disclaimer,  would 
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have  belonged  to  him  jointly  with  Lord  Glenelg.  They  were  cases  in  which  a  devise 
or  conveyance  to  two  persons  jointly,  one  of  whom  disclaimed,  has  been  held  to  vest 
the  whole  estate  in  the  other.  But  the  analogy  of  those  cases  is  inapplicable,  because 
the  subject  dealt  with  was  not  a  mere  personal  contract,  but  an  interest  in  laud.  Now, 
joint  obligees  or  covenantees  in  personal  contracts  diii'er  materially  from  joint-tenants 
of  estates  in  land,  in  respect  of  their  power  of  dealing  with  their  rights.  An  interest 
in  land,  whether  joint  or  several,  may  be  transferred  by  the  act  of  the  party ;  and  the 
couveyance  by  a  joint-tenant,  by  release  or  otherwise,  operates  on  his  moiety  only  ;  he 
may  convey  it  to  his  co-tenant,  or  to  a  stranger ;  whereas  a  right  to  sue  on  a  contract 
cannot  be  conveyed,  though  it  may  be  extinguished,  and  a  release  by  one  of  the  joint 
parties  extinguishes  the  right  of  both.  It  was  upon  a  similar  reason,  that,  in  real 
actions,  a  nonsuit  of  one  demandant  or  plaintiff  was  not  the  nonsuit  of  both,  but  he 
that  made  default  should  be  summoned  and  severed  ;  but  in  personal  actions  the 
nonsuit  of  one  is  generally  the  nonsuit  of  both:  Co.  Lit.  1.39  a.  To  allow  a  joint 
devisee  or  grantee  &c.  of  land  to  vest  the  whole  interest  in  his  co-devisee  or  grantee, 
&c.,  by  refusing  to  accept  the  estate,  is  allowing  him  to  do  no  more  than  he  could 
have  done  by  a  release. immediately  after  acceptance;  but  if  a  joint  covenantee  could, 
by  refusal,  enable  his  co-covenantee  to  sue  alone,  he  would  do  that  before  acceptance, 
which  he  could  by  no  means  do  after  acceptance. 

[647]  Since,  "then,  the  defendant  has  not  incurred  any  liability  to  be  sued  on  a 
separate  contract,  and  since  the  plaintiff  has  not  acquired  the  right  to  enforce  in  a 
separate  action  any  liability  to  which  the  defendant  might  be  subject  in  a  joint  action, 
it  follows,  that  whether  the  defendant's  original  liability  be  or  be  not  put  an  end  to, 
this  declaration  is  bad,  and  the  judgment  for  the  plaintiff  ought  to  be  reversed. 

Judgment  reversed. 

JowETT  V.  Spencer.  1847. — Declaration  in  covenant  stated,  that  plaintiff,  by  inden- 
ture, granted  to  defendant  all  the  coals,  and  mines  of  coal,  under  certain  land ; 
that  defendant  covenanted  to  pay  the  plaintifl',  as  the  price  of  the  coal  so  granted, 
£40  for  every  statute  acre  of  the  said  coal  which  should  be  found  under  the  said 
lands,  and,  until  the  said  price  should  be  fully  paid,  to  pay  plaintiff  £40,  part  of 
the  said  price,  in  each  year,  by  two  equal  half-yearly  instalments,  whether  the 
whole  of  an  acre  of  coal  should  be  gotten  in  every  such  year,  or  not.  Averment, 
that,  at  the  time  of  the  making  of  the  indenture,  there  were  under  the  said  lands 
divers,  to  wit,  fourteen  acres  of  coal ;  and  that  divers,  to  wit,  thirteen  acres  of  the 
said  coal  still  remained  under  the  said  lands,  and  that  £40  for  two  of  the  half- 
yearly  instalments  of  the  said  price  for  the  coal  aforesaid  became  due,  and  still 
was  in  arrear  and  unpaid,  to  the  plaintiff: — Held,  on  error  in  the  Exchequer 
Chamber,  reversing  the  judgment  of  the  Court  of  Exchequer,  that  the  finding 
of  coal  was  not  a  condition  precedent  to  the  plaintiff's  recovering  the  annual  sum 
of  £40. 

[S.  G.  17  L.  J.  Ex.  367.] 

In  this  case,  the  Court  of  Exchequer  having  arrested  the  judgment  (see  the  report, 
15  M.  &  W.  662),  a  writ  of  error  was  brought,  and  argued  in  this  Court  on  the  18th 
of  June,  1847, (J)  by 

Hugh  Hill  (Addison  with  him)  for  the  plaintiff.  The  meaning  of  the  covenant 
must  be  determined  by  the  intention  of  the  parties  apparent  upon  the  face  of  the 
instrument :  S/avers  v.  CurUnij  (3  Bing.  N.  C.  3.55).  Adopting  that  rule  of  construc- 
tion, it  is  no  condition  precedent  that  coal  should  be  found.  This  is  not  a  mere  license 
to  get  coal,  but  a  grant  of  all  the  coals,  mines,  &e.,  under  a  certain  messuage  and  lands, 
in  consideration  of  the  payment  of  £40  at  the  periods  mentioned.  It  is  evident  that 
the  time  of  payment  was  one  thing  contemplated  by  the  parties  as  the  consideration 
for  the  grant,  since  the  plaintiff  has  parted  with  his  whole  interest  in  the  mines  ;  and 
as  the  deed  contains  no  stipulation  [648]  requiring  the  defendant  to  work  them  within 
a  particular  period,  he  might  either  abstain  altogether  or  for  an  indefinite  number  of 
years,  or  work  slowly  or  quickly,  at  his  discretion.     The  former  part  of  the  covenant 

{h)  Before  Lord  Denman,  C.  J.,  Patteson,  J.,  Coleridge,  J.,  Coltman,  J.,  Cresswell,  J., 
Maule,  J.,  Wightmau,  J.,  and  Erie,  J. 
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limits  the  amount  of  the  consideration ;  the  latter  specifies  the  mode  and  times  of 
payment.  In  anv  other  view  no  effect  can  be  given  to  both  parts  of  the  covenant, 
and  the  words,  "until  the  said  price  or  consideration  money  should  be  paid,"  must  be 
altogether  rejected.  Afpdin  v.  Austin  (5  t^.  B.  671),  shews,  that  there  is  no  implied 
covenant  on  the  part  of  the  defendant  to  work  the  mines  within  a  reasonable  time ; 
and  it  could  never  have  been  the  intention  of  the  parties  that  the  defendant  should 
have  it  in  his  power  to  say,  "  I  will  not  work  the  mines,  and  therefore  will  not  pay." 
The  case  may  be  illustrated  by  the  rule  laid  down  with  reference  to  covenants  for  the 
payment  of  nioney,  or  performance  of  any  other  act,  on  a  day  which  may  or  may  not 
happen  before  the  thing  which  is  the  consideration  for  the  payment  of  the  money,  or 
the  other  act,  is  to  be  performed  ;  in  which  case,  performance  is  not  a  condition 
precedent :  1  Wms.  Saund.  .320  b.,  n.  ;  Hall  v.  Bamliritlgc  (5  Q.  B.  2.33).  The  words, 
"coal  which  should  be  found,"  must  be  controlled  by  the  intention  of  the  parties; 
the  one  parting  with  his  whole  interest  in  consideiation  of  the  other  undertaking  to 
pay  an  annual  sum,  without  reference  to  the  fact  of  whether  the  coal  was  or  was  not 
gotten.  {He  then  argued,  that,  at  all  events,  the  allegations  in  the  declaration  were 
sufiicient  to  entitle  the  plaintifl's  to  recover,  and  cited  1  Wms.  Saund.  228  d.,  n.  (m), 
iM-d  Ilunihuitmer  v.  Gardiner  (1  B.  &  C.  297),  Fletcher  v.  Fogson  (3  B.  &  C.  192), 
JlulisDH  V.  Middletcm  (6  B.  &  C.  295),  and  Boydell  v.  Harkness  (4  Dowl.  &  L.  178),  as 
authorities  to  shew,  that,  if  any  ambiguity  exists,  the  Court  will,  after  verdict,  give 
such  a  construction  as  will  support  the  pleadings.) 

Atherton,  eontr;\.  The  former  branch  of  the  covenant  [649]  imposes  the  obligation 
of  paying  a  certain  price  for  every  acre  of  coal  found  ;  the  latter  bi-anch  defines  the 
mode  and  times  in  which  that  price  is  to  be  paid.  The  quantity  found  would  of 
necessity  be  uncertain,  therefore  the  parties  stipulate  that  the  consideration  shall  be 
paid  in  a  particular  way.  The  words,  "until  the  said  price  or  consideration  money 
should  be  paid,"  merely  prescribe  the  limit  of  payment.  There  is  a  clear  distinction 
between  the  words  "  found  "  and  "  existing : "  if  synonymous,  the  averment  in  the 
declaration  should  have  followed  the  words  of  the  covenant.  As  the  declaration  is 
framed,  the  defendant  has  no  opportunity  of  putting  in  issue  the  fact  whether  coal 
has  or  has  not  been  found.  (He  then  argued,  that  it  was  consistent  with  every  allega- 
tion in  the  declaration  that  all  the  coal  found  bad  been  paid  for,  citing  Stennel  v.  Hogg 
(1  Wn)s.  Saund.  228  a.),  and  Sickleimre  v.  Thistkton  (6  M.  &  Sel.  9). 

Cur.  adv.  vult. 

Hugh  Hill  replied. 

The  judgment  of  the  Court  was  afterwards  delivered  by 

Lord  Denjian,  C.  J.  This  is  an  action  of  covenant  on  an  indenture,  whereby  the 
plaintitl  conveys  to  the  defendant  and  his  heirs  all  the  coal  lying  and  being  within 
and  under  certain  premises,  and  the  defendant  covenants  to  pay  £40  for  every  statute 
acre  of  coal  which  should  be  found  within  or  under  the  premises,  and,  until  the  said 
price  or  consideration  for  the  .said  coal  should  be  fully  paid,  to  pay  £40  per  annum 
by  half-yearly  payments  on  the  2nd  of  January  and  the  2nd  of  July,  commencing 
from  the  date  of  the  indenture  (viz.  2nd  of  July, "1844),  whether  the  whole  of  an  acre 
of  the  said  coal  should  in  any  such  year  be  gotten  or  not.  The  declaration  avers, 
that,  at  the  tmie  of  the  making  of  the  indenture,  there  were  within  and  under  the 
premi-ses  a  large  quantity  of  co.il,  and  that  a  large  quantity  [650]  still  remained  ;  but 
It  does  not  aver  that  any  coals  were  found  or  gotten.  The  question  is,  whether  the 
hndnig  of  coal  is  a  condition  precedent  to  the  plaintiffs  recovering  the  annual  sum 
of  £40.  It  appeals  to  us  that  it  is  not.  The  parties  seem  to  have  assumed,  that 
there  were  coals  within  and  under  the  premises,  and  the  indenture  operates  as  an 
absolute  sale  and  conveyance  of  that  coal  to  the  defendant,  but  without  any  covenant 
on  his  pait  to  work  or  get  that  coal.  The  words  of  the  conveying  part  ai'e,  "all  the 
coals  lying  and  being  within  and  under  the  premises."  Whether  the  defendant  at 
any  time  should  think  fit  to  find  and  get  them,  was  left  entirely  to  his  will  and  pleasure. 
Ihe  consideration  money  is  £40  per  acre  for  coals  found,  not  for  coals  gotten.  By 
the  word  '  found  we  apprehend  the  parties  to  mean,  "ascertained  to  lie  and  be." 
It  is  necessary  that  the  quantity  should  be  ascertained  at  some  time,  in  order  to  fix 
the  ultimate  amount  of  the  consideration  money.  That  quantity  might  be  found  and 
ascertained  without  working  or  getting  the  coal.  Who  then  is  the  proper  person  to 
find  and  ascertain  the  quantity?  Not  the  plaintiff,  for  he  had  parted  with  all  his 
mterest  in  and  possession  of  the  coal,  but  the  defendant,  who  has  taken  them.     In 
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order  to  secure  his  so  finding  and  ascertaining  the  quantity,  the  covenant  of  the  defen- 
dant to  pay  £40  per  annum  till  the  consideration  money  should  be  fully  paid  is 
inserted,  otherwise,  as  there  is  no  covenant  to  work  or  get  the  coal,  the  quantity 
might  never  be  ascertained.  The  right  of  the  plaintift'  to  sue  for  the  annual  sum  is 
absolute  and  without  condition,  and  if,  by  finding  and  ascertaining  the  quantity  of  the 
coal,  and  paving  the  annual  sum  stipulated,  the  defendant  has  fully  paid  the  considera- 
tion money  for  the  purchase  of  the  coal,  it  is  for  him  to  plead  those  facts.  We  think, 
then,  that  the  plaintift'  is  entitled  to  keep  his  verdict,  and  the  judgment  of  the  Court 
below  should  be  reversed. 
Judgment  reversed. 


[651]    Exchequer  Reports.     Hilary  Term,  U  Vict. 

Graham  v.  Ingleby  and  Glover.  Jan.  11,  1848. — The  4  Anne,  c.  16,  s.  11, 
requiring  pleas  in  abatement  to  be  verified  by  affidavit,  is  an  enactment  for  the 
sole  benefit  of  plaintiffs,  and  may  be  waived  by  them. — Therefore,  where  a  defen- 
dant delivered  a  plea  in  abatement,  with  a  defective  affidavit  of  verification,  and 
the  plaintiff  traversed  the  plea,  and  made  up  the  issue,  and  the  defendant  struck 
out  the  similiter  and  demurred,  and  the  plaintift',  after  an  unsuccessful  application 
to  set  aside  the  demurrer  as  frivolous,  obtained  two  several  summonses  for  time 
to  join  in  demurrer,  and  before  the  time  expired  signed  judgment  as  for  want 
of  a  plea : — Held,  that  the  judgment  was  irregular. — An  affidavit  sworn  before 
a  commissioner,  omitting  in  the  jurat  the  words  "before  me,"  is  bad. 

[S.  C.  0  D.  &  L.  737.  Applied,  Park  Gate  Iron  Company  v.  Coates,  1870,  L.  R.  5  C.  P. 
637.  Referred  to,  Deering  v.  Hyndman,  1886,  L.  R.  18  ;  L,  R.  Ir.  340.  See  further, 
2  Ex.  442.] 

This  was  a  rule,  calling  on  the  defendant  Glover  to  shew  cause  why  an  order  of 
Piatt,  B.,  should  not  be  rescinded,  and  why  the  interlocutory  judgment,  thereby 
ordered  to  be  set  aside,  should  not  be  restored.  It  appeared  from  the  affidavits,  that, 
on  the  26th  of  July,  1847,  a  declaration  was  delivered  in  the  action,  which  was  for 
goods  sold  and  delivered.  On  the  30th  of  July,  the  defendant  Glover  pleaded  in 
abatement  that  he  was  an  attorney  of  the  Court  of  Queen's  Bench,  and  not  an  attorney 
of  the  Court  of  Exchequer.  This  plea  was  verified  by  au  aflSdavit,  the  jurat  of  which 
was  as  follows: — "Sworn  at  Manchester,  in  the  county  of  Lancaster,  this  twenty- 
ninth  day  of  July,  1847.  Sam.  H.  Buckley,  a  commissioner,"  (omitting  the  words 
"before  me").  On  the  31st  of  July,  the  plaintiff  replied  by  traversing  the  plea,  made 
up  the  issue,  and  delivered  it,  with  notice  of  trial  for  the  ensuing  Liverpool  Assizes. 
On  the  4th  of  August,  the  defendant  struck  out  the  similiter,  and  delivered  a  demurrer 
to  the  replication.  On  the  6th  of  [652]  August,  a  summons  was  taken  out  to  set 
aside  the  demurrer  as  frivolous,  which  summons  was  dismissed  with  costs.  On  the 
10th  of  August,  the  plaintiff  obtained  au  order  for  time  to  join  in  demurrer  until  the 
fifth  day  of  Michaelmas  Term.  On  the  5th  of  November,  the  plaintift'  obtained  an 
order  for  four  days'  further  time  to  join  in  demurrer.  On  the  8th  of  November,  the 
plaintiff  signed  interlocutory  judgment  as  for  want  of  a  plea,  treating  the  plea  delivered 
as  a  nullity,  by  reason  of  the  defect  in  the  jurat  of  the  affidavit  of  verification.  On 
the  17th  of  November,  Piatt,  B.,  made  an  order  setting  aside  that  judgment  for 
irregularity,  with  costs,  which  order  the  present  rule  sought  to  rescind. 

Martin  shewed  cause.  The  omission  of  the  words  "before  me"  in  the  jurat  of  the 
aflidavit  does  not  render  the  plea  a  nullity,  but  only  an  irregularity,  which  has  been 
waived  by  the  subsequent  proceedings.  In  aftidavits  sworn  at  judges'  chambers,  the 
jurat  is  invariably  in  this  form.  Empey  v.  Kiiuj  (13  M.  &  W.  519).  [Parke,  B.  In 
the  case  of  Begina  v.  The  Inhabitants  of  Bloxham  (6  Q.  B.  528),  the  Court  of  Queen's 
Bench  considered  that  a  similar  defect,  in  an  affidavit  upon  which  a  certiorari  was 
granted,  could  not  be  waived.]  That  arose  from  the  provisions  of  the  13  Geo.  2, 
c.  18,  s.  5,  which  expressly  prohibits  a  certiorari  from  issuing,  unless  it  be  duly  proved 
on  oath  that  the  justices  have  had  notice.  The  language  of  the  4  Ann.  c.  16,  s.  11, 
is  difterent.  It  enacts,  "  that  no  dilatory  plea  shall  be  received  in  any  court  of  record, 
unless  the  party  oftering  such  plea  do  by  affidavit  prove  the  truth  thereof,  or  shew 
some  probable  matter  to  the  Court  to  induce  them  to  believe  that  the  fact  of  such 
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dihitorv  p1e;i  is  true."  Tliiit  is  a  provision  for  the  benefit  of  plaintiffs,  and  they  may 
waive  it  by  receiving  the  plea  without  affidavit.  [Piatt,  B.  If  the  argument  on  the 
other  side  be  correct,  the  plaintiff' might  go  to  trial,  and  [653]  after  verdict  for  defen- 
dant sii,'n  intorlociitorv  judgment  as  for  want  of  a  plea.]  The  present  case  i.s  not 
distinguishable  ivom  Ilorsfall  v.  Maifliemnmi  {3  M.  &  Sel.  154),  where  it  was  held, 
that  iTie  ]jl,iinli(r  could  not  sign  judgment  after  plea  in  abatement,  because  the  affidavit 
of  veiification  was  sworn  before  the  defendant's  attorney.  Under  the  old  law,  a 
defendant  could  not  plead  in  abatement  after  a  general  imparlance,  but  if  the  plaintitt' 
replied  to  the  plea  instead  of  demurring  or  alleging  the  estoppel,  the  fault  was  cured. 
2  Wins.  Saund.  2  e.,  note  (p).  [Alderson,  B.  It  appears  from  a  note  to  the  case  of 
Pctkcr  v.  Shellon  (1  Str.  638),  that  where  a  plea  in  abatement  was  put  in  without 
affidavit,  and  the  plaintiff  signed  judgment,  the  Court  set  it  aside.]  It  is  true,  that, 
in  Garrall  v.  Hooper  (1  Dowl.  P.  C.  28),  Taunton,  J.,  held,  that  a  plea  in  abatement, 
if  not  verified  by  affidavit,  was  a  nullity  which  the  plaintitt'  could  not  waive.  That 
decision,  however,  is  at  variance  with  Horsfall  v.  31attliewman  (3  M.  &  Sel.  154). 

The  Attorney-General  and  Burnie,  in  support  of  the  rule.  There  is  no  doubt  that 
a  plea  of  privilege  as  an  attorney  of  another  court  is  a  plea  in  abatement,  and  must 
be  verified  by  affidavit:  iJarklmi  v.  Chilman  (1  Bing.  N.  C.  297).  Then,  is  the  present 
affidavit  sufficient,  and  if  not,  has  the  defect  been  waived'?  The  case  of  Bill  v.  Bament 
(8  M.  &  \V.  317)  shews  that  a  defect  in  the  jurat  renders  the  affidavit  invalid.  There 
the  affidavit  was  sworn  in  the  usual  way  at  a  judge's  chambers,  but  through  mistake 
was  not  laid  before  the  judge,  and  therefore  not  signed  by  him  ;  and  the  Court  .set 
aside  an  order  for  a  capias  obtained  on  such  affidavit,  although,  after  the  execution  of 
the  capias,  the  affidavit  was  presented  to  the  judge,  and  signed  by  him.  Alderson,  B., 
there  says,  that  the  judge's  signature  is  part  of  the  jurat.  licgina  v.  The  [654] 
Inhabitants  of  Blo.rimm  (6  Q.  B.  528)  expressly  decided  that  the  omission  of  the  words 
"licfore  me,"  in  the  jurat  of  an  affidavit  sworn  before  a  commissioner,  was  fatal.  The 
rule  is  ditl'erent  with  respect  to  affidavits  sworn  before  a  judge  and  those  sworn  before 
a  commissioner ;  and  it  would  be  dangerous  to  depart  from  the  uniform  practice. 
The  affidavit,  being  defective,  is  the  same  as  no  affidavit,  and  consequently  the  plea 
is  a  nullity.  That  a  plea  in  abatement  be  accompanied  by  an  affidavit  of  verification, 
is  a  statutable  requisite,  and  cannot  be  waived.  The  Lottery  Act,  27  Geo.  3,  c.  1,  s.  2, 
required  a  plaintitt,  suing  for  penalties,  to  make  an  affidavit,  previously  to  issuing  the 
writ,  specifying  the  amount  of  the  penalties  sued  for ;  and  where  several  persons,  who 
had  separately  incurred  penalties  under  that  act,  were  all  joined  in  one  affidavit,  it 
was  held  that  the  irregularity  was  not  waived  by  their  putting  in  bail :  Goodwin  q.  t.  v. 
Parry  (4  T.  E.  577).  So,  where  interlocutory  judgment  was  signed  without  appear- 
ance entered,  it  was  held  a  nullity,  which  could  not  be  waived:  Boberf.?  v.  Sjmrr  (3 
Dowl.  P.  C.  551).  In  Tai/lor  v.  Phillijis  (3  East,  155),  Lord  Ellenborough  said,  that 
"  the  regularity  or  irregularity  of  proceedings  could  not  depend  on  the  assent  of  the 
party  afterwards  to  waive  an  objection  to  such  proceedings  which  were  in  themselves 
aiisolutely  avoided  by  statute."  [Parke,  B.  Suppose  the  plaintiff  had  demurred  to 
the  plea,  and  obtained  judgment  of  respondeat  ouster,  could  he  have  waived  that,  and 
signed  judgment  as  for  want  of  a  plea?]  If  there  were  no  aflSdavit,  it  is  submitted 
that  he  might,  as  in  such  case  the  statute  absolutely  prohibits  the  plea  from  being 
received.  In  Garraft  v.  Hooper  (1  Dowl.  P.  C.  28),  Taunton,  J.,  says,  "An  affidavit 
of  the  truth  of  all  dilatory  pleas  is  required  by  statute,  and  no  affidavit  was  here  filed. 
There  is  no  authority  to  shew  that  it  must  not  [655]  be  considered'  a  nullity.  .  .  . 
There  is  this  difference  between  an  irregularity  and  a  nullity.  An  irregularity  may 
be  waived,  but  a  nullity  cannot.  It  is  not  in  the  power  of  a  party  to  waive  it.  As 
the  act  of  Parliament  declares  it  to  be  a  nullity,  the  Court  is  so  to  judge  of  it." 

Pollock,  C.  B.  The  rule  must  be  discharged.  The  affidavit  is"  bad,  by  reason 
of  the  omission  of  the  words  "  before  me  "  in  the  jurat.  It  is  the  same  as  if  there  had 
been  no  affidavit. 

With  respect  to  the  other  question,  I  cannot  but  yield  to  the  manner  in  which, 
in  the  course  of  the  argument,  the  point  has  been  put  by  my  brother  Piatt.  Suppose 
there  had  been  no  affidavit  whatever,  and  the  plaintiff  had  replied,  joining  issue,  and 
a  trial  had  taken  place,  the  event  of  which  was  a  verdict  in  favour  of  the  defendant, 
upon  which  judgment  was  entered  up,  could  the  whole  proceedings  have  been  set 
aside  because  there  was  no  affidavit  1  It  is  clear  they  could  not.  the  question  then 
is,  what  is  the  meaning  of  the  statute  of  Anne  1     In  my  opinion,  that  act  had  not  any 
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piililie  policy  for  its  object,  but  solely  the  protection  of  pLaintiffs  against  the  delivery 
:vncl  eftect  of  dilatory  pleas.  It  enacts,  that  no  such  plea  shall  be  received,  unless 
verified  by  aflidavit.  If  a  plaintiii'  chooses  to  waive  that  provision,  which  is  introduced 
for  his  benefit,  he  cannot  afterwards  sign  judgment  for  want  of  such  affidavit.  I  do 
not  mean  to  impeach  the  authority  of  Regina  v.  The  Inhabitants  of  Bloxhum  (6  Q.  B. 
•5i'8) ;  for  in  that  case  there  was  no  party  who  could  give  consent,  since  it  was  a 
criminal  case.     Upon  these  grounds  I  think  the  rule  ought  to  be  discharged. 

Pakke,  B.  I  concur  in  opinion  with  the  Lord  Chief  Baron.  We  are  bound  by 
the  cases  of  Regina  v.  The  Inhabitants  of  Bloxham  (ibid.),  and  Regina  v.  The  Inhabitants  of 
[656]  Norbury  (6  Q.  B.  534,  n.),  to  hold  that  this  affidavit,  having  been  made  before 
a  commissioner,  is  bad,  for  omitting  in  the  jurat  the  words  "  before  me."  The  case 
of  Empey  v.  King  (13  M.  &  W.  519),  in  this  Court,  is  distinguishable,  for  there  the 
affidavit  was  sworn  before  a  judge  at  chambers.  The  present  affidavit  is  equivalent 
to  no  affidavit. 

The  question  then  is,  what  is  the  meaning  of  the  statute  of  Anne,  which  requires 
an  affidavit  of  verification  as  a  condition  precedent  to  a  valid  plea  in  abatement  I  If 
that  enactment  be  intended  for  the  sole  benefit  of  plaintiffs,  then  the  maxim  applies 
"Quilibet  potest  renunciare  juri  pro  se  introducto."  It  is  evident  that  the  require- 
ments of  that  statute  are  solely  for  the  benefit  of  plaintiffs,  and  in  order  to  prevent 
them  from  being  delayed  in  their  suits ;  and  that  they  have  no  reference  whatever 
to  other  suitors,  or  the  rest  of  the  Queen's  subjects.  It  follows,  that  although  an 
affidavit  is  so  defective  as  to  amount  to  no  affidavit,  a  plaintiff  may,  if  he  choose, 
waive  the  benefit  of  his  right,  and  join  issue  on  the  plea  and  go  to  trial ;  and  if  he 
does  so,  he  cannot  afterwards  avail  him.self  of  the  provisions  of  the  statute.  So,  if 
he  should  demur  to  the  plea,  he  would,  in  like  manner,  waive  the  benefit  of  the  statute. 
If  it  were  otherwise,  the  inconvenience  would  be  great,  as  already  pointed  out. 
Suppose  the  plaintiff  joined  issue,  and  a  verdict  was  found  against  him;  or,  upon 
demurrer,  the  Court  gave  judgment  of  respondeat  ouster — in  what  a  condition  would 
the  defendant  be,  if  the  plaintiff  could  afterwards  treat  the  plea  as  a  nullity  and  sign 
judgment.  This  case  is  distinguishable  from  Goodwin  q.  t.  v.  Parry  (4  T.  R.  577), 
because  that  case  was  decided  on  the  ground  that  the  enactment  was  for  the  general 
benefit  of  the  public — whether  rightly  or  wrongly  so  decided  we  need  not  now  stop 
to  inquire.  So  with  respect  to  the  case  of  Taylor  v.  Phillips  (3  East,  155),  where  [657] 
there  was  service  of  process  on  a  Sunday  ;  it  is  for  the  benefit  of  the  public  that 
Sunday  should  be  sanctified.  The  statute  relating  to  pleas  in  abatement  is  solely  for 
the  benefit  of  plaintiffs,  and  they  may  waive  their  right  if  they  think  fit.  I  cannot 
agree  with  the  latter  part  of  the  judgment  of  Taunton,  J.,  in  Garrait  v.  Ilooper  (1  D. 
P.  C.  28),  where  he  says,  that  the  Court  is  bound  to  treat  as  a  nullity  a  plea  in  abate- 
ment not  verified  by  affidavit,  though  the  plaintiff"  is  willing  to  accept  it. 

Alderson,  B.  "  The  affidavit  ought  to  have  followed  the  usual  form ;  and  not 
having  done  so,  must  be  treated  as  no  affidavit.  But  the  advantage  given  by  the 
statute  was  intended  for  the  benefit  of  the  party  suing,  and  not  for  the  public ; 
and  it  is  evident  that  a  party  who  has  a  benefit  given  him  by  statute,  may  waive 
it  if  he  thinks  fit.  There  are  many  cases  in  which  no  action  can  be  commenced 
except  after  certain  notice  of  action.  That  is  a  requirement  by  statute  ;  but  if  a 
plaintiff'  went  to  trial,  and  the  defendant  did  not  then  object  to  the  want  of  notice, 
could  he  afterwards  set  aside  the  whole  proceedings  because  no  notice  was  given  1 
It  is  clear  that  he  could  not.  With  respect  to  qui  tam  actions,  interest  reipublicoe 
that  nobody  should  sue  but  a  party  having  an  interest  in  the  subject-matter ;  but  the 
state  says,  that,  under  particular  statutes,  popular  actions  may  be  allowed.  That  is 
the  principle  upon  which  those  cases  proceed  —  whether  well  founded  or  not  is 
immaterial — but  it  is  this,  that  an  individual  cannot  waive  a  matter  in  which  the 
public  have  an  interest.  It  was  so  in  the  case  of  Regina  v.  The  Inhabitants  of  Bloxham  ; 
and  therefore  in  that  case  it  was  immaterial  whether  the  defect  was  an  irregularity  or 
a  nullity,  for  it  could  not  be  waived. 

Platt,  B.,  concurred. 

Rule  discharged. 
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rG581  In  UK  Cuaulus  Wkicht.  Jan.  13,  1848.— A  rule  to  stnke  an  attorney  off 
the  roll  Jf  this  Court,  on  afli.lavit  that  he  has  beou  convicted  of  a  misdemeanor 
in  the  Queen's  Bench,  and  struck  off  the  roll  of  that  Court,  is  a  rule  lusi,  which 
makes  itself  absolute,  unless  cause  be  shewn  within  the  time  prescribed. 

[S.  C.  5  D.  &  L.  394;  17  L.  J.  Ex.  128;  12  Jur.  20.] 

F  Robinson  moved  to  strike  an  attorney,  of  the  name  of  Charles  Wright,  of!'  the 
roll  of  attornies  of  this  Court,  on  atti.lavit  that  he  had  been  convicted  in  the  Court 
of  Oueen's  Bench  of  a  conspiracy,  and  sentenced  to  be  imprisoned,  and  to  have  his 
name  struck  off  the  roll  of  attornies  of  that  Court.  The  affidavit  further  stated, 
that  the  name  had  been  struck  off  accordingly,  and  that  deponent  believed  that  the 
Charles  Wright  on  the  roll  of  this  Court  was  the  same  person.  It  was  submitted 
that  the  rule'^ought  to  be  absolute  in  the  first  instance. 

Per  Curiani.(tt)  In  a  serious  matter  of  this  nature,  the  party  sought  to  be 
affected  ought  to  have  an  opportunity  of  denying  his  identity  with  the  person  con- 
victed in  the  Court  of  Queen's  Bench.  The  proper  course  will  be  to  grant  a  rule 
nisi,  that  is,  a  rule  which  will  make  itself  absolute  unless  cause  be  shewn  within  a 
certain  time.  In  this  case  there  ought  to  be  such  a  rule,  to  be  absolute  within 
a  week. 

Rule  accordingly. 

[659]  Galsworthy  v.  Strutt.  Jan.  14,  1848.— By  a  deed  for  the  dissolution  of 
partnership  between  the  plaintiff  and  defendant,  it  was  covenanted  by  the  defen- 
dant that  he  would  not  at  any  time  or  times  thereafter,  within  the  iie.xt  seven 
years,  directly  or  indirectly,  either  by  himself  or  in  co-partnership  with  another 
or  others,  carry  on  the  business  of  an  attorney  or  solicitor  within  the  distance  of 
fifty  miles  from  a  place  named,  nor  interfere  with,  solicit,  or  influence  the  clients 
of  the  late  co-partnership;  and  that  if  he  should  in  any  respect  infringe  that 
covenant,  then  he  should  immediately  thereupon  pay  the  plaintiff  the  sum  of 
£1000,  as  and  for  liquidated  damages,  and  not  by  way  of  penalty : — Held,  that 
the  sum  of  £1000  was,  upon  the  construction  of  this  covenant,  to  be  considered 
by  way  of  liquidated  damages,  and  not  as  a  penalty. 

[S.  C.  17  L.  J.  Ex.  226.     Considered,  In  re  Newman;  Ex  parte  Capper,  1876,  4  Ch.  D. 
733.     Referred  to,  JFallis  v.  Smith,  1882,  21  Ch.  D.  265.] 

Covenant  on  an  indenture  for  the  dissolution  of  copartnership  between  the  plaintiff 
and  defendant  as  attornies  and  solicitors,  dated  the  19th  of  June,  1841.  The  declara- 
tion, after  setting  out  the  various  recitals  in  the  deed,  which  are  not  material  to  the 
present  question,  contained  the  following  covenant  and  proviso  :  "  And  the  said  John 
Strutt  doth  hereby  covenant,  promise,  and  agree  to  and  with  the  said  John  Galsworthy, 
that  he  the  said  John  Strutt  shall  not  nor  will,  at  any  time  or  times  hereafter  within 
the  next  seven  years,  directly  or  indirectly,  either  by  himself  or  in  copartnership  with 
another  or  others,  carry  on  the  said  practice,  profession,  or  business  of  an  attorney 
or  solicitor  within  the  distance  of  fifty  miles  from  Ely-place  aforesaid,  (save  as 
hereinafter  mentioned),  nor  interfere  with,  solicit,  or  influence  the  clients  of  the  said 
late  copartnership  ;  and  if  the  said  John  Strutt  shall  in  any  respect  infringe  the 
present  covenant,  then  and  in  such  case  he  the  said  John  Strutt  shall  immediately 
thereupon  pay  to  the  said  John  Galsworthy,  his  executors,  or  administrators,  the 
sum  of  10001.,  as  and  for  liquidated  damages,  and  not  by  way  of  penalty:  provided 
always,  nevertheless,  that  the  said  John  Strutt  shall  not  be  prevented  from  trans- 
acting any  matter  of  business,  or  being  concerned  for  any  person  or  persons,  not 
being  a  client  or  clients  of  the  said  copartnership,  and  upon  his  remaining  properly 
qualified  as  an  attorney  and  solicitor,  through  or  bj'  means  of  the  said  John  Galsworthy 
as  his  agent,  upon  the  usual  terms,  and  upon  the  like  charges  and  costs  as  are  usually 
paid  and  allowed  by  attornies  and  solicitors  to  their  agents."  The  declaration  con- 
tained an  averment  of  general  performance  on  the  part  of  the  plaintiff',  and  concluded 
with  the  following  breach  :  "  That  the  defendant,  after  the  making  of  the  said  inden. 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Piatt,  B. 
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ture,  and  before  the  commencement  of  the  suit,  to  wit,  on  &c.,  and  [660]  on  divers 
other  days  and  times  between  that  day  and  within  seven  years  next  ensuing  the  date 
of  the  said  indenture,  and  before  the  commencement  of  the  suit,  carried  on  the 
practice,  profession,  or  business  of  an  attorney  or  solicitor  within  the  distance  of  fifty 
miles  from  Ely -place  in  the  said  indenture  mentioned,  to  wit,  in  Westminster,  other- 
wise than  through  or  by  means  of  the  said  plaintiff",  as  his  the  defendant's  agent ;  and 
that,  although  the  defendant  had  infringed  his  covenant,  he  had  not  paid  the  said 
sum  of  1 0001. 

To  this  breach  the  defendant  pleaded  payment  into  court  of  501.  in  the  usual  form. 
The  plaintiff"  replied  damages  ultra:  and  upon  this  replication  issue  was  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  Michaelmas  Term 
last,  no  evidence  was  oft'ered  by  either  party  ;  but  it  was  contended  by  the  plaintiff, 
that  by  the  terms  of  the  deed  he  was  entitled  to  the  full  sum  of  10001.  therein 
specified.  A  verdict  was  thereupon  by  consent  entered  for  the  plaintiff'  for  9501., 
leave  being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

The  Attorney-General  now  moved  accordingly.  The  simple  question  is,  whether, 
upon  the  true  construction  of  this  covenant,  the  sum  of  10001.  mentioned  in  it  is  to 
be  taken  as  a  penalty,  or  by  way  of  liquidated  damages.  The  defendant  contends  for 
the  former  construction,  as  being  the  correct  one. 

The  defendant's  covenant  has  respect  to  two  several  matters :  in  the  first  place  he 
covenants  not  to  set  up  in  business  within  fifty  miles  of  Ely-place  ;  and  secondly,  not 
to  interfere  with  the  old  clients  of  the  firm.  Now  the  proper  rule  seems  to  be  that 
laid  down  in  Kemhle  v.  Farren  (6  Bing.  1-11  ;  3  M.  &  P.  425),  which  case  has  been 
since  recognised  in  Bays  v.  Ancell  (5  Bing.  N.  C.  390 ;  7  Scott,  364),  and  Berkham  v. 
Drake  (8  M  &  W.  846),  and  in  several  suc-[661]-ceeding  cases;  and  the  rule  appears 
to  be,  that  liquidated  damages  cannot  be  recovered  on  an  agreement  containing  various 
stipulations,  of  various  degrees  of  importance,  unless  the  agreement  specify  the 
particular  stipulation  or  stipulations  to  which  the  liquidated  damages  are  to  be  confined. 
In  Home)-  v.  Flinloff  (9  M.  &  W.  678),  Parke,  B.,  uses  language  to  the  same  effect, 
where  he  says  :  "  I'he  words  '  liquidated  and  settled  damages '  must  therefore  be 
rejected  as  being  inconsistent  with  the  legal  efl"ect  of  the  instrument.  If  the  parties 
intend  it  to  be  construed  otherwise,  they  must  contract  in  clear  and  express  terms, 
that  for  the  breach  of  each  and  every  stipulation  contained  in  the  agreement  a  sum 
certain  is  to  be  paid  ;  and  in  that  case,  although  the  stipulations  are  of  various  degrees 
of  importance,  they  must  be  held  to  their  contract;"  and  Alderson,  B.,  also  says, 
"Where,  therefore,  the  parties  do  not  specifically  annex  the  penalty  to  each  and  every 
of  the  stipulations  in  the  agreement,  it  must  be  taken  that,  in  the  case  of  stipulations 
of  various  degrees  of  importance,  it  is  a  penalty  only,  and  not  liquidated  damages." 
[Parke,  B.  The  damage  which  the  plaintiff"  may  sustain  by  the  loss  of  a  single  client 
cannot  be  exactly  estimated ;  neither  can  it  be  foretold  what  mischief  may  be  done 
by  the  defendant's  setting  up  in  business  within  the  prescribed  limits.  It  is  for  that 
teason  that  a  fixed  sum  has  been  agreed  upon.  Neither  of  these  events  is  like  the 
case  of  a  weekly  payment,  where  the  sum  is  fixed.]  Where  there  are  several  matters 
provided  for  of  different  degrees  of  importance,  the  full  amount  stated  is  not  to  be 
allowed,  unless  it  be  specifically  annexed  to  each  item.  [Piatt,  B.  There  is  only  one 
object  contemplated  by  the  parties  to  this  agreement,  which  is,  that  the  plaintiff"  shall 
carry  on  his  business  without  being  subject  to  the  interference  of  the  defendant.]  If 
he  practises,  but  does  not  interfere  with  the  plaintiff's  clients,  he  commits  a  [662] 
bl-each  of  his  covenant.  [Parke,  B.  The  older  cases  on  this  subject  are  collected  in 
Evans's  Statutes,  vol.  3,  p.  329.]  The  rule  for  which  the  defendant  contends  is  laid 
down  in  Boys  v.  Ancell  by  Tindal,  C.  J.,  in  similar  terms  to  those  used  in  other  cases. 
[Alderson,  B.  Where  there  is  a  certain  specified  sum,  upon  the  non-payment  of  which 
a  disproportionately  larger  sum  may  be  payable,  the  Courts  hold  it  to  be  absurd  that 
such  larger  sum  is  to  be  con.sidered  as  liquidated  damages  ;  as  for  instance,  it  would 
be  absurd  to  hold  that  5001.  or  10001.  should  be  paid  for  the  mere  non-payment  of 
31.  6s.  8d. ;  but  if  all  the  damages  which  may  arise  from  the  breach  of  the  stipulations 
are  wholly  uncertain,  there  is  no  absurdity  in  holding  that  the  full  amount  is  recover- 
able as  liquidated  damages.  Piatt,  B.  How  do  you  distinguish  the  present  case  from 
that  of  luiwUnson  v.  Clarke  (14  M.  &  W.  187)  ]]  In  that  case  only  a  single  matter  was 
the  subject  of  the  stipulation,  which  was  capable  of  being  done  in  diff'erent  ways,  and 
these  different  modes  were  expressed  for  the  purpose  of  defining  the  meaning  of  the 
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term  practice.  [Parke,  B.  We  abide  by  Keinble  v.  Farren,  but  this  case  is  similar  to 
tbat  of  are,:ii  v.  I'rke  (13  M.  &  W.  695).]  ,         ,  ,  ,  , 

Pakke,  B.  I  entertain  no  doubt  in  the  present  case  that  the  rule  ought  to  be 
refused.  It  is  an  action  brought  upon  a  covenant  to  pay  one  sum  of  £1000,  upon  the 
result  of  each  of  several  events,  one  of  which  is  that  the  defendant  should  set  up  in 
business  or  practise  as  an  attorney  within  fifty  miles  of  Ely-place,  at  any  time  or  times 
within  the  space  of  seven  years ;  another  event  is,  that  he  should  at  any  time  interfere 
with  or  solicit  the  clients  of  the  late  copartnership;  then  follows  the  stipulation,  that 
the  defendant  should,  in  either  of  those  cases,  pay  one  sum  of  £1000. 

Now  I  take  it  to  be  clear,  that,  upon  the  true  construc-[663]-tion  of  this  covenant, 
the  defendant  would  not  be  bound  to  pay  more  than  £1000  ;  that  is,  in  case  he  should 
violate  cither  of  those  two  or  three  matters  mentioned  in  the  covenant.  These  matters 
are  each  of  them  incapable  of  e.xact  estimation.  It  cannot  be  said  what  damage  a 
person  may  sustain  by  another  setting  up  in  business  within  a  limited  period  of  time 
or  distance,  nor  how  much  he  may  be  injured  by  the  loss  of  one  of  his  clients.  The 
loss  may  be  either  great  or  small ;  and  therefore,  in  order  to  avoid  all  dispute,  the 
parties  "are  content  to  fix  a  certain  sum,  namely,  the  sum  they  have  mentioned  in 
express  terms  in  their  agreement.  There  is  much  good  sense  in  what  Lord  Mansfield 
is  reported  to  have  said  in  the  case  of  Loice  v.  Peers  (4-  Burr.  222.5) : — "And  upon  this 
distinction  they  proceed  in  courts  of  equity.  They  will  relieve  against  a  penalty  upon 
a  compensation.  But  where  the  covenant  is  to  pay  a  particular  liquidated  sum,  a 
court  of  equity  cjiiniot  make  a  new  covenant  for  a  man ;  nor  is  there  any  room  for 
compensation  or  relief.  As  in  leases  containing  a  covenant  against  plowing  up  meadow, 
if  the  covenant  be  '  not  to  plow,'  and  there  be  a  penalty,  a  court  of  equity  will  relieve 
against  the  penalt}%  or  will  go  even  farther  than  that  (to  preserve  the  substance  of 
the  agreement) :  but  if  it  is  worded,  '  to  pay  £5  an  acre  for  every  acre  plowed  up,' 
there  is  no  alternative,  no  room  for  any  relief  against  it,  no  compensation  ;  it  is  the 
substance  of  the  agreement.  Here  the  specified  sum  of  £1000  is  found  in  damages. 
It  is  the  particular  liquidated  sum  fixed  and  agreed  upon  between  the  parties,  and  is 
therefore  the  proper  quantum  of  the  damages.  ...  It  is  therefore  clear,  that  where 
the  precise  sum  is  not  the  essence  of  the  agreement,  the  quantum  of  the  damages  may 
be  assessed  by  the  jury ;  but  where  the  precise  sum  is  fixed  and  agreed  upon  between 
the  parties,  that  very  sum  is  the  ascertained  damage,  and  the  jury  are  confined  to  it." 
Now  it  is  per-[664]-fectly  competent  to  parties  to  make  a  stipulation  to  pay  a  fixed 
sum  for  the  breach  of  a  covenant,  the  damage  arising  from  which  it  is  extremely 
difficult  to  ascertain  ;  and  I  think  that  it  is  not  an  unreasonable  stipulation  which  the 
defendant  has  made,  that  he  should  pay  £1000  upon  the  event  of  either  of  the  matters 
mentioned  in  this  agreement. 

But  it  is  said  that  we  are  bound  by  the  law,  as  laid  down  in  Kenihle  v.  Farren,  to 
hold,  that  where  a  sum  is  to  be  paid  upon  the  event  of  several  different  matters,  to 
none  of  which  the  sum  mentioned  is  precisely  fixed,  the  sum  is  to  be  taken  as  a 
penalty,  and  the  words  "  liquidated  damages  "  are  to  be  rejected.  We  have  certainly 
always  abided  by  the  doctrine  there  laid  down,  and  I  do  not  think  it  interferes  with 
our  opinion  in  the  present  case.  Tindal,  C.  J.,  in  delivering  the  judgment  of  the 
Court  in  that  case,  says,  "It  is  undoubtedly  difficult  to  suppose  any  words  more 
precise  ov  explicit  than  those  used  in  the  agreement,  the  same  declaring  not  only 
affirmatively  that  the  sum  of  £1000  should  be  taken  as  liquidated  damages,  but 
negatively  also,  that  it  should  not  be  considered  as  a  penalty,  or  in  the  nature  thereof ; 
and  if  the  clause  had  been  limited  to  breaches  which  were  of  an  uncertain  nature  and 
amount,  we  should  have  thought  it  would  have  had  the  effect  of  ascertaining  the 
damages  upon  any  such  breach  at  £1000.  ...  In  many  cases  such  an  agreement 
fixes  that  which  is  almost  impossible  to  be  accurately  ascertained;  and  in  all  cases  it 
saves  the  expense  and  difficulty  of  bringing  witnesses  to  that  point.  But  in  the 
piesent  ease  the  clause  is  not  so  confined ;  it  extends  to  the  breach  of  any  stipulation 
by  either  party.  If,  therefore,  on  the  one  hand,  the  plaintiff  had  neglected  to  make 
a  single  payment  of  31.  6s.  Sd.  per  day  ;  or,  on  the  other  hand,  the  defendant  had 
refused  to  conform  to  any  usual  regulation  of  the  theatre,  however  minute  or 
unimportant,  it  must  have  been  concluded  that  the  clause  in  question  in  either  case 
would  have  given  the  stipulated  damages  of  £1000.  But  that  a  [665]  very  large  sum 
should  become  immediately  payable,  in  consequence  of  the  non-payment  of  a  very 
small  sum,  and  that  the  former  should  not  be  considered  as  a  penalty,  appears  to  be 
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a  contradiction  in  terms.'  He  then  afterwards  says,  "It  has  been  argued  at  the  bar 
that  the  liquidated  damages  apply  to  those  breaches  of  the  agreement  only  which 
are  in  their  nature  uncertain,  leaving  those  which  are  certain  to  a  distinct  remedy  by 
the  verdict  of  a  jury.  But  we  can  only  say,  if  such  is  the  intention  of  the  parties, 
the}'  have  not  expressed  it ;  but  have  made  the  clause  relate,  by  express  and  positive 
terms,  to  all  breaches  of  every  kind.  We  cannot,  therefore,  distinguish  this  case,  in 
principle,  from  that  of  Astley  v.  JFeldon."  I  take  that  to  be  the  correct  exposition 
of  the  rule  ;  and  that  it  would  be  competent  for  the  parties  to  make  a  stipulation 
to  pay  a  certain  sum  on  the  non-performance  of  a  covenant  to  pay  a  smaller  sum  ;  but 
they  must  do  so  in  express  terms ;  and  if  that  be  done,  I  do  not  see  how  the  Courts 
can  avoid  giving  effect  to  such  a  contract.  The  rule  is  correctly  laid  down  in  Kemhle 
V.  Farren ;  and  I  said  in  the  cases  of  Honur  v.  Flinloff  a,nd  Beck/iam  v.  Drake,  that  we 
were  bound  by  that  decision.  In  the  more  recent  case  of  G-rcen  v.  Price,  I  said,  "  The 
principle  is,  that,  although  the  parties  may  have  used  the  term  'liquidated  damages,' 
yet  if  the  Court  can  see,  upon  the  whole  of  the  insti'ument  taken  together,  that  there 
was  no  intention  that  the  entire  sum  should  be  paid  absolutely  on  non-performance 
of  any  of  the  stipulations  of  the  deed,  they  will  reject  the  words,  and  consider  it  as 
being  in  the  nature  of  a  penalty  only."  And  my  brother  Alderson  there  said,  "But 
where  the  damage  is  altogether  uncertain,  and  j'et  a  definite  sum  of  money  is  expressly 
made  payable  in  respect  of  it,  by  way  of  liquidated  damages,  those  words  must  be 
read  in  their  ordinary  sense,  and  cannot  be  construed  to  import  a  penalty."  The  law 
is  correctly  laid  down  in  that  case.  Here  a  sum  of  money  is  to  be  paid  by  the 
defendant  for  setting  up  in  business  within  certain  limits  and  within  [666]  a  certain 
time.  Now  the  damage  incurred  may  be  very  different,  according  to  the  time  when 
the  defendant  sets  up  in  business,  whether  it  be  near  the  beginning  or  end  of  the  time. 
Parties  are  bound  by  their  contracts,  if  those  contracts  be  clearly  made.  It  is  clear 
that  the  defendant  stipulated  to  pay  £1000  for  the  breach  of  any  one  of  the  conditions 
mentioned ;  and  they  are  such  that  the  damage  arising  from  the  violation  of  any  of 
them  cannot  be  exactly  estimated  beforehand.  It  is  entirely  a  question  of  construc- 
tion, and  for  the  Court  to  ascertain  the  intention  of  the  parties  and  the  meaning  of 
the  words  they  have  used. 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me,  that,  upon  looking  at 
the  several  cases  which  have  been  decided  on  this  subject,  the  rule  is  clear,  although 
perhaps  it  may  not  have  been  so  distinctly  expressed  as  could  be  wished.  It  is 
entirely  a  question  of  construction ;  and  the  rule  seems  to  be  this,  that  where  there 
are  many  and  difierent  stipulations  in  an  agreement,  the  breach  of  any  of  which  gives 
rise  to  a  definite  amount  of  damage,  and  for  which  a  disproportionate  sum  is  annexed, 
it  is  not  reasonable  to  hold  that  the  parties  intended  the  whole  amount  to  be  paid. 
In  Kemhle  v.  Farren,  it  was  not  reasonable  to  suppose  that  the  parties  intended  that 
^£1000  should  be  paid  on  the  non-payment  of  31.  6s.  8d.  only.  So  in  Beckham  v. 
Drake,  it  was  not  reasonable  to  infer  that  the  amount  assigned  as  liquidated  damage 
should  be  awarded  for  a  breach  of  covenant  of  which  the  actual  amount,  as  apparent 
on  the  face  of  the  instrument  itself,  was  only  31.  3s.  ;  and  therefore  the  Court,  in  that 
case,  construed  the  sum  to  be  a  penalty,  and  not  liquidated  damages.  But  where  the 
damage  cannot  be  ascertained,  what  absurdity  is  there  in  a  party  saying  there  shall  be 
a  fixed  sum  ?  and  therefore  in  such  case  the  Courts  may  give  the  words  their  plain 
and  ordinary  meaning.  The  amount  of  damage  which  a  person  might  sustain  by 
another's  practising  within  fifty  miles  for  the  period  of  seven  years,  [667]  would  not  be 
the  same  in  amount  as  if  he  were  to  practise  within  forty  miles,  or  next  door,  nor  the 
same  if  he  had  set  up  in  business  in  the  first,  second,  or  sixth  year.  In  one  case  the 
damages  might  be  small,  and  in  the  other  large ;  but  the  parties  have  agreed  to  a 
certain  fixed  sum,  in  order  to  prevent  the  necessity  of  being  at  the  expense  of  procuring 
the  attendance  of  witnesses  for  the  purpose  of  giving  evidence  upon  those  matters. 
If,  in  the  case  of  Kemhle  v.  Farren,  it  had  been  stipulated  that  for  the  breach  by  the 
non-payment  of  the  agreed  amount,  there  should  be  £1000  paid  as  liquidated  damages, 
I  am  not  prepared  to  say  that  the  party  would  not  have  been  bound  to  that  precise 
sum.  The  case  of  Green  v.  Price,  which  was  followed  by  that  of  Bawlinson  v.  Clarke, 
in  which  the  same  principle  was  acted  upon,  is  not  distinguishable  from  the  present. 

Platt,  B.  I  am  of  the  same  opinion  ;  and  I  concur  with  my  brother  Parke  in  the 
limitations  he  has  applied  to  this  case.  It  seems  to  me,  that  if  all  the  damages  are 
uncertain  and  general,  there  is  no  reason  to  alter  the  distinct  words  of  the  contract 
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ciiteretl  into  l)y  the  parties.  Here  it  is  clear  that  the  covenant,  on  the  Lieach  of 
which  this  sum  is  to  be  paid,  was  to  protect  the  plaintiff's  business  from  the  inter- 
ference of  the  (lefenilatit.  It  is  clear  that  such  is  the  substance  of  the  intention  of  the 
parties  :  and  it  was  therefore  agreed,  that,  in  the  event  of  any  one  of  the  acts  stipu- 
lated against  being  done  by  the  defendant,  then  he  should  be  liable  to  pay  the  sum  of 
£1000 'as  liquidated  damages.  1  am  unable  to  distinguish  this  case  from  that  of 
liawlinson  v.  Clarke.  I  think,  therefore,  that  the  sum  recovered  was  right,  and  that 
there  ought  to  be  no  rule. 

Pollock,  C.  B.  I  entirely  agree  with  the  rest  of  the  Court.  I  think  that  this 
matter  has  already  been  decided.  The  case  of  Kemble  v.  Farmi  is  a  direct  authority, 
that  where  the  injury  provided  against  is  altogether  uncertain,  [668]  the  sum  specified 
is  to  be  taken  as  ii<iuidated  damages.  The  rule  is  correctly  laid  down  by  Lord 
Chief  Justice  Tindal  in  that  case ;  and  I  think  that  the  present  falls  entirely  witliin 
the  piinciple  there  laid  down.  I  therefore  concur  with  the  rest  of  the  Court  in 
tliinking  that  there  ought  to  be  no  rule. 

Kule  refused. 

M.VKSH  V.  KiCHAKD  Davies,  Kobert  Tibbott,  James  Davies,  and  William 
Evans.  Jan.  17,  1848. — An  order  of  removal  made  from  the  parish  of  C.  to 
that  of  L.  having  been  confirmed  by  an  order  of  justices  in  quarter  sessions,  upon 
a  preliminary  objection,  a  rule  nisi  was  obtained  for  a  mandamus  to  the  justices, 
to  enter  continuances  and  hear  the  appeal.  A  copy  of  the  rule  was  served  on 
two  of  the  defendants,  li.  D.  and  K.  T.,  who  then  were  churchwardens  of  C. 
K.  T.  afterwards,  in  conjunction  with  the  then  overseers  of  C,  signed  a  retainer 
to  the  plaintiff,  to  act  as  their  attorney  in  the  matter  of  the  mandamus,  but 
countermanded  it  before  anything  was  done  by  the  plaintiff.  K.  D.  did  not 
interfere.  Before  the  rule  was  argued,  J.  D.  and  W.  E.,  the  other  defendants, 
were  elected  overseers,  and  K.  D.  and  K.  T.  re-elected  churchwardens.  The 
plaintiff's  clerk  saw  J.  D.  repeatedly  about  the  rule,  who  asked  how  the  matter 
was  going  on  ;  he  also  repeatedly  saw  W.  E.,  the  other  defendant,  who  was  not 
so  active.  The  plaintiff'  having  delivered  his  bill  of  costs  to  one  of  them,  they 
all  expressed  their  readiness  to  pay,  but  said  there  was  a  grudge  in  the  parish  : — 
Held,  that  the  defendants  were  not  jointly  liable. 

[S.  C.  17  L.  J.  Ex.  94.] 

Debt  for  work  and  labour  by  the  plaintiff  as  an  attorney,  and  for  money  paid,  and 
for  money  found  to  be  due  on  an  account  stated  The  defendants  pleaded,  first,  that 
they  were  never  indebted  ;  and,  secondly,  that  the  plaintiff  did  not,  one  month  before 
the  commencement  of  the  action,  deliver  or  send  a  bill  of  charges,  subscribed  according 
to  the  statute.  Upon  these  pleas  issue  was  joined,  and  the  cause  was  tried  before 
Lord  Dcnman,  C.  J.,  at  the  Summer  Assizes  for  Montgomeryshire,  1846,  when  a 
verdict  was  found  for  the  plaintiff' for  the  amount  of  the  debt,  1091.  7s.  8d.,  and  40s. 
costs,  subject  to  the  opinion  of  this  Court  upon  the  following  case  : — 

On  the  18th  of  December,  1843,  an  order  was  duly  made  by  two  justices  for  the 
removal  of  one  Hugh  Hughes  and  family  from  the  parish  of  Carno,  in  the  county 
of  Montgomery,  to  the  parish  of  Llauycil,  in  the  county  of  Merioneth.  The  paupers 
were  removed  to  Llanycil  under  this  order  on  the  13th  of  January  following,  no 
notice  of  appeal  having  been  given.  The  overseei'S  of  the  poor  of  Llanycil  then 
entered  and  respited  an  appeal  at  the  ensuing  [669]  Montgomeryshire  sessions,  in 
April  1844,  and  this  appeal  came  on  to  be  heard  at  the  following  Midsummer  Sessions, 
July  4th,  1844.  A  preliminary  objection  was  taken  by  the  respondents  to  the  appel- 
lants being  heard,  that  they  had  not  given  twenty-eight  days'  notice  of  their  intention 
to  try,  in  compliance  with  a  rule  of  that  Court.  The  justices  held  this  objection  to  be 
fatal;  and,  without  entering  into  the  merits,  confirmed  the  order  with  costs.  In 
Michaelmas  Term,  1844,  the  appellants  obtained  a  rule  nisi  from  the  Court  of  Queen's 
Bench,  calling  upon  the  justices  of  Montgomeryshire  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding  them  to  enter  continuances  and  hear  the 
appeal.  Copies  of  this  rule  were  served  upon  Richard  Davies,  who  then  and  from 
thence  until  and  at  the  time  of  commencing  this  action  was  one  of  the  churchwardens 
of  the  parish  of  Carno ;  and  upon  Griffith  Gittins,  then  one  of  the  overseers  of  the 
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poor,  and  the  defendant,  Robert  Tibbott,  the  other  churchwarden.  After  Gittins  had 
been  served  with  a  copy  of  the  rule  nisi,  he  called  upon  the  plaintiff,  at  his  office,  to 
consult  him  on  the  subject,  and  signed  a  written  retainer,  of  which  the  following 
is  a  copy  : — 

"  Parish  Officers  of  Llanycil,  Appellants ;  and  Parish  OflBcers  of  Carno,  Respondents. 

"Mr.  John  Marsh,  solicitor,  Carno. 
"  AYe  do  hereby  retain  you  as  our  attorney  to  shew  cause  on  our  behalf  against 
a  rule  obtained  by  the  appellant  parish,  for  directing  continuances  to  be  entered  for 
trying  this  cause  on  the  merits.     And  we  hereby  instruct  you  to  take  such  steps  in 
the  matter  as  you  mav  think  proper.     Dated  this  ISth  day  of  December,  1844. 

"  (Signed)  "Griffith  Gittins;  \ Overseers 

"The  mark  x  of  ExocH  Morgan,/ '-'^®'^^^®'^®- 
"  Robert  Tibbott,  Churchwarden. 
"  Witness— W.  J.  Edwards." 

[670]  The  defendant  Robert  Tibbott,  one  of  the  churchwardens,  shortly  afterwards 
signed  the  retainer,  and  Enoch  Morgan,  the  other  overseer,  put  his  mark  thereto  (not 
being  able  to  write),  after  it  had  been  read  over  and  explained  to  him  in  the  presence 
of  a  witness.  On  the  20th  of  January,  1845,  the  defendant  Robert  Tibbott  gave  the 
plaintiff  notice  in  writing  countermanding  such  retainer.     The  following  is  a  copy  :  — 

"Sir, — On  December  27th,  1844, 1  requested  you  not  to  proceed  against  Mr.  Lloyd 
AVilliams'  mandamus.  I  again  declare  that  I  will  not  be  responsible  for  any  expense 
you  may  incur  contrary  to  my  direction,  as  well  as  contrary  to  the  wishes  of  all  the 
parishioners. — I  am,  &c.  "  Robert  Tibbott." 

The  defendant  Richard  Davies  was  never  asked  to  sign  the  retainer,  and  did  not 
interfere.  The  plaintiff  procured  copies  of  the  affidavits  upon  which  the  rule  nisi  had 
been  obtained  from  his  agents  in  London,  and  caused  affidavits  to  be  prepared,  and 
drew  up  a  brief  for  counsel  to  shew  cause  against  the  rule.  Before  the  rule  was 
argued  there  occurred  a  change  in  the  parish  officers.  In  the  month  of  March,  1845, 
the  defendants,  James  Davies  and  William  Evans,  were  duly  elected  overseers  of  the 
poor,  in  the  room  of  Griffith  Gittins  and  Enoch  Morgan.  The  other  two  defendants, 
Richard  Davies  and  Robert  Tibbott,  were  re-elected  to  the  office  of  churchwardens. 
The  plaintiff's  clerk  saw  James  Davies  repeatedly  about  the  rule,  who  asked  him  how 
the  matter  was  going  on.  He  also  saw  William  Evans  repeatedly  about  it,  but  he 
was  not  so  active,  James  Davies  being  the  manager.  James  Davies  often  inquired  of 
Griffith  Gittins  how  the  affair  was  going  on  in  London. 

The  rule  came  on  for  argument  in  Trinity  Term,  1845,  June  11th,  in  the  Bail  Court 
of  the  Queen's  Bench  ;  and  after  consideration  Mr.  Justice  Wightman  discharged  the 
[671]  rule,  without  costs.  At  the  latter  end  of  June,  1845,  the  plaintiff  communicated 
the  result  to  the  defendant  James  Davies,  and  to  other  parishioners.  On  the  28th  of 
January,  1846,  the  plaintiff  delivered  to  the  said  James  Davies  a  bill  of  his  costs  and 
charges,  duly  signed  and  headed,  and  directed  as  follows :  — 

"  The  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish  of  Carno, 

Montgomeryshire ; 
"  To  John  Marsh,  Drs. 
"The   churchwardens   and    overseers   of    the   poor   of    the   parish    of    Llanycil, 
Merionethshire,  appellants ;  and  yourselves,  respondents. 

"As  to  the  removal  of  Hugh  Hughes,  a  pauper,  and  his  family,  in  the  matter  of 
an  application  by  the  said  appellants  to  the  Court  of  Queen's  Bench  for  a  mandamus 
to  the  justices  of  Montgomeryshire  to  enter  continuances  and  hear  appeal  on  the 
merits." 

All  the  defendants  expressed  readiness  to  pay,  but  said  there  was  a  grudge  in  the 
parish.  No  bill  was  delivered  by  the  plaintiff  to  any  of  the  other  defendants.  James 
Davies  afterwards  caused  a  parish  vestry  to  be  summoned,  at  which  it  was  determined 
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to  resist  payment  of  the  bill ;  and  this  action  was  commenced  in  the  following  March, 
more  than  a  month  after  the  delivery  of  the  bill. 

Upon  this  state  of  facts  it  was  contended  at  the  trial,  for  the  defendants,  that  the 
plaintill' ought  to  be  nonsuited:  first,  on  the  ground  that  the  four  defendants  were 
not  the  proper  parties  to  be  sued  ;  secondly,  that  the  delivery  of  the  plaintiflF's  bill  of 
costs  to  James  Davies  alone  was  not  a  sufficient  delivery  thereof  within  the  stat.  6  &  7 
Vict.  c.  73. 

If  the  Court  should  be  of  opinion  that  the  action  was  properly  brought  against  the 
present  defendants,  and  that  the  plaintiff's  bill  of  costs  was  duly  delivered  in  com- 
pliance with  the  statute,  the  verdict  on  both  issues  for  the  plaintiff'  is  to  stand  as 
entered.  If  the  Court  should  be  of  a  con-[672]-trary  opinion  on  either  of  the  above 
points,  then  a  nonsuit  is  to  be  entered,  or  a  verdict  for  the  defendants,  as  the  Court 
may  direct. 

Townsend,  for  the  plaintiff.  There  are  two  questions  for  the  consideration  of  this 
Court.  The  first  is,  whether  the  action  was  properly  brought  against  the  present 
defendants.  It  is  submitted  that  all  the  defendants  are  liable.  [Pollock,  C.  B.  How 
can  you  maintain  the  action  against  William  Evans  1  He  did  not  sign  the  retainer.] 
The  case  of  Eex  v.  Beeslon  (3  T.  R.  592)  shews  that  where,  under  an  act  of  Parliament, 
the  churchwardens  and  over.seers  are  enabled,  with  the  consent  of  the  major  part  of 
the  parishioners,  to  contract  for  the  providing  for  the  poor,  it  is  not  necessary  that 
all  the  churchwardens  and  overseers  should  concur ;  the  contract  of  the  majority  of 
them  will  bind  the  rest.  In  We]by  v.  Brown  (p.  770,  post),  which  occurred  in 
this  Court,  and  which  was  an  action  against  an  ex-overseer,  Parke,  B.,  thought  there 
was  no  evidence  to  fix  the  defendant  personally.  [Parke,  B.  That  is  an  authority 
against  j'ou  ;  for  there  the  question  was  whether  the  overseer  was  personally  liable.] 
In  Kirhy  v.  Banister  (5  II  &  Ad.  1069),  which  was  an  action  against  five  parish  officers, 
it  was  held  that  all  were  liable  for  goods  supplied  to  paupers  by  the  plaintiff',  although 
the  orders  had  been  signed  by  three  only.  [Parke,  B.  It  is  impossible  to  say  that 
churchwardens  and  overseers  are  partners,  so  as  to  bind  each  other.  How  can  you 
bind  four  persons,  if  one  of  them  distinctly  refuses  to  be  bound  1  Pollock,  C.  B.  In 
Kirby  v.  Banister,  Patteson,  J.,  puts  the  ease  on  this  ground  ;  He  says,  "It  was  not 
requisite  that  all  five  should  have  been  present  when  each  order  was  given,  or  should 
have  actually  made  a  promise  respecting  such  order.  If  it  were  so,  there  would  be 
great  inconvenience  where  five  parish  officers  were  concerned  ;  and  it  might  even 
[673]  be  arranged  so  that  the  whole  five  should  never  interfere  on  any  occasion.  It 
was  for  the  jury  to  say  to  whom  the  credit  was  given."]  Malkin  v.  Fickerdaff  {3  B.  & 
Aid.  i^9)  is  an  authority  that  an  overseer  is  bound  by  the  contract  of  his  co-overseer. 
In  the  next  place,  if  an  agent  has  made  a  contract  without  authority  from  his  principal, 
and  it  is  afterwards  ratified,  the  principal  may  be  sued  upon  it  (Story  on  Agency,  206). 
Here  the  ex-overseers  may  be  considered  as  the  agents  of  their  successors,  although  at 
the  time  the  contract  was  entered  into  by  them  they  had  no  authority ;  and  there  is 
evidence  that  they  adopted  it.  The  defendants  should  have  disaffirmed  the  acts  of 
their  predecessors.  [Parke,  B.  There  is  no  adoption  of  the  conti'act.  As  to  Tibbott, 
how  can  it  be  said  that  he  agreed  to  be  personally  liable,  when  he  said  he  would  not 
be  bound  ?] 

Welsby,  contr^,  was  not  called  upon. 

Parke,  B.  There  must  be  judgment  of  nonsuit  in  this  case,  which  is  an  extremely 
plain  one.  If  the  retainer  be  looked  at,  it  appears  that  one  party  is  not  bound,  as  he 
disclainied  his  retainer ;  and  there  is  no  evidence  of  his  having  afterwards  revoked 
that  disclaimer.  The  truth  is,  the  defendants  would  have  been  glad  that  the  money 
should  have  been  paid  out  of  the  parish  funds,  which  was  prevented  only  by  a  feud 
that  existed  in  the  parish. 

Pollock,  C.  B.  In  this  case  there  is  an  action  against  four  persons,  against  one 
of  whom  there  never  was  any  beginning. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Judgment  of  nonsuit. 

[674]  Lee  v.  Stone  and  Otuers.  Jan.  18,  1848.— A  testator  devised  three  several 
estates  to  his  three  daughters,  M.,  C,  and  L.,  for  their  respective  lives,  with 
remainder  to  their  children,  as  tenants  in  common  in  fee,  provided  that  if  any  or 
either  of  them  should  die  without  issue,  the  property  given  to  such  daughter 
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should  go  and  accrue  to  the  "  survivors  or  survivor,"  in  equal  shares,  as  tenants 
in  common  ;  and  if  all  except  one  should  die  without  issue,  then  the  shares  of 
such  daughters  so  dying  should  go  to  the  "survivor,"  her  heirs  and  assigns,  for 
ever.  On  the  3rd  October,  1841,  C.  died,  leaving  a  son.  On  the  25th  October, 
1841,  L.  died,  without  having  had  issue.  On  the  22nd  December,  1841,  M.  and 
her  husband  conveyed  to  a  trustee,  as  well  the  property  devised  to  her  for  life  as 
that  devised  to  L.,  to  hold  to  the  use  of  M.,  for  the  joint  lives  of  herself  and  her 
husband,  with  remainder  to  the  survivor  in  fee  : — Held,  that  the  word  "  survivor" 
in  the  will  must  be  construed  according  to  its  ordinary  meaning;  and  that,  on 
the  death  of  L.,  the  property  given  to  her  for  life  vested  absolutely  in  M.  in  fee. 
— Also,  that  the  son  of  C.  could,  under  no  contingency,  become  entitled  to  any 
interest  in  the  property  given  to  M.  for  life. — Also,  that,  under  the  will  and  deed, 
the  husband  of  M.,  in  her  right,  had  an  estate  in  possession  during  the  joint  lives 
of  himself  and  his  wife. 

[S.  C.  17  L.J.  Ex.  331.] 

By  order  of  Viee-Chancellor  Knight  Bruce,  the  following  case  was  stated  foi-  the 
opinion  of  this  Court : — 

John  Cook,  late  of  West  Bromwich,  in  the  county  of  Stafford,  cooper,  deceased, 
was,  at  the  respective  times  of  making  his  will  hereinafter  mentioned,  and  of  his  decease, 
seised  for  an  estate  of  inheritance  in  fee-simple  in  possession  of  the  three  several 
properties  in  his  said  will  respectively  described,  and  thereby  devised  to  his  three 
daughters  therein  mentioned  respectively,  for  their  respective  lives. 

The  said  John  Cook,  on  the  24th  day  of  February,  1840,  duly  made  and  executed 
his  said  will,  (so  far  as  material  to  the  present  case),  as  follows  : — 

"  I  give  and  devise  to  my  eldest  daughter,  Mary  Ann,  the  wife  of  Henry  Stone,  of 
West  Bromwich,  pawnbroker,  all  that  my  messuage,  tenement,  or  dwelling-house, 
where  I  now  reside,  situate  in  High-street,  in  West  Bromwich  aforesaid,  with  the 
shop,  yard,  outbuilding,  and  premises  thereto  belonging,  and  also  all  that  newly- 
erected  messuage,  tenement,  or  dwelling-house,  adjoining  to  the  last-mentioned 
messuage,  tenement,  or  dwelling-house,  on  the  north-west  side  thereof,  with  the  shop, 
garden,  outbuildings,  and  premises,  behind  the  same,  and  thereto  belonging;  To  hold 
unto  my  said  daughter  Mary  Ann  Stone  and  her  assigns,  for  and  during  the  term  of 
her  natural  life,  to  and  for  her  own  use  and  benefit,  subject  nevertheless  to  and  charged 
;iud  charge-[675]-able  as  hereinafter  mentioned.  And  from  and  after  the  decease  of 
my  said  daughter  Mary  Ann  Stone,  I  give  and  devise  the  said  two  messuages,  tene- 
ments, or  dwelling-houses,  shops,  gardens,  and  premises,  unto  all  and  every  the  child 
and  children  lawfully  begotten  of  my  said  daughter  Mary  Ann  Stone,  if  more  than 
fjiie,  to  be  equally  divided  between  them,  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  if  there  shall  be  but  one  such  child,  then  to  such  only 
child,  his  or  her  heirs  and  assigns  for  ever.  And  I  do  hereby  charge  and  make  charge- 
able the  property  hereinbefore  given  to  my  said  daughter  Mary  Ann  Stone  for  life  as 
aforesaid,  with  the  payment  of  two  several  sums  of  twenty  pounds,  one  of  which  sums 
I  give  and  bequeath  to  my  daughter  Charlotte  Angell,  and  the  other  I  give  and 
bequeath  to  my  daughter  Lucy  Cook.  And  I  give  and  devise  unto  my  said  daughter 
Charlotte  Angell  all  those  my  three  messuages,  tenements,  or  dwelling-houses,  situate 
j  in  the  High-Street,  in  West  Bromwich,  aforesaid,  adjoining  to  the  south-east  side  of 
I  the  messuage  or  dwelling-house  where  I  now  reside,  together  with  the  outbuildings, 
gardens,  and  premises  thereto  belonging,  and  also  all  those  three  other  messuages, 
tenements,  or  dwelling-houses,  adjoining  the  .said  last-mentioned  messuages  or  dwelling- 
1  houses,  situate  in  Water-Street,  in  West  Bromwich,  aforesaid,  together  with  the  out- 
I  buildings,  gardens,  and  premises  thereto  belonging  ;  To  hold  unto  my  said  daughter 
Cliarlotte  Angell,  and  her  assigns,  for  and  during  the  term  of  her  natural  life,  to  and 
for  her  own  use  and  benefit.  And  from  and  after  the  decease  of  my  said  daughter 
Charlotte  Angell,  I  give  and  devi.se  the  same  messuages,  tenements,  or  dwellitig-houses, 
I  land,  and  premises,  unto  all  and  every  the  child  or  children  of  my  said  daughter 
I  Chailotte  Angell  lawfully  begotten,  if  more  than  one,  to  be  equally  divided  between 
them,  share  and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants ;  and  if 
there  shall  be  but  one  such  child,  then  to  such  only  child,  his  or  [676]  her  heirs  and 
assigns  for  ever.  And  I  give  and  devise  unto  my  daughter  Lucy  Cook  all  those  my 
three  messuages  or  dwelling-houses  standing  and  being  in  the  High-street,  in  West 


238  LEE   t'.  STONE  1  EX.  677. 

Bromwicb  aforesaid,  at  the  north-west  side  of  the  messuages  or  dwelling  houses  hereiu- 
before  given  to  my  said  daughter  Mary  Ann  Stone,  with  the  gardens,  outbuildings, 
and  premises  thereto  belonging ;  To  hold  unto  my  said  daughter  Lucy  Cook,  and  her 
assi^'iis,  for  and  during  the  term  of  her  natural  life,  to  and  for  her  own  use  and  benefit. 
And  from  and  after  the  decease  of  my  said  daughter  Lucy  Cook,  I  give  and  devise 
the  said  messuages,  tenements,  or  dwelling-houses,  land,  and  premises,  unto  all  and 
every  child  and  children  lawfully  begotten  of  my  said  daughter  Lucy  Cook,  if  more 
than  one,  share  and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants,  and 
if  there  shall  be  but  one  such  child,  then  to  such  only  child,  his  or  her  heirs  and  assigns 
for  ever.  Provided  always,  and  it  is  my  will,  that  if  any  or  either  of  my  said  daughters 
shall  depart  this  life  without  having  lawful  issue  of  her  body  or  bodies,  that  then  and 
in  that  case,  the  property  hereinbefore  given  to  such  daughter,  so  dying,  shall  go  and 
accrue  to  the  survivors  or  survivor  of  my  said  daughters,  their  or  her  heirs,  executors, 
administiators,  and  assigns,  in  equal  shares  and  proportions,  as  tenants  in  common, 
and  not  as  joint  tenants.  And  if  all  my  daughters,  except  one,  should  depart  this 
life  without  having  lawful  issue,  then  I  direct  that  the  shares  of  such  daughters,  so 
dying,  shall  go  to  the  survivor  of  my  said  daughters,  her  heirs,  executors,  adminis- 
trators, and  assigns  for  ever." 

The  said  John  Cook  died  on  the  24th  day  of  January,  1841,  without  having 
revoked  or  altered  his  said  will,  and  leaving  his  said  three  daughters,  (that  is  to  say), 
Mary  Ann,  the  wife  of  Henry  Stone,  Charlotte,  the  wife  of  John  Angell,  and  Lucy, 
the  wife  of  John  Atkins,  (in  the  said  will  called  Lucy  Cook),  his  only  children  and 
co-heiresses  at  law. 

[677J  The  said  Charlotte  Angell  died  on  the  3rd  day  of  October,  1841,  intestate, 
and  leaving  a  son  John  Cook  Angell,  her  only  child  and  heir-at-law. 

The  said  Lucy  Atkins  died  on  the  25th  day  of  October,  1841,  an  infant  under  the 
age  of  twenty-one  years,  and  without  leaving  or  ever  having  had  issue,  and  she  left 
her  sister,  the  said  Mary  Ann  Stone,  and  her  nephew,  the  said  John  Cook  Angell,  her 
co-heirs  at  law. 

By  an  indenture  of  release,  bearing  date  the  22nd  day  of  December,  1841,  and 
made  and  duly  executed  between  and  by  the  said  Henry  Stone  and  Mary  Ann  his 
wife  of  the  one  part,  and  John  Dumbell,  therein  described,  of  the  other  part,  (which 
said  indenture  was  expressed  to  be  made  in  pursuance  of  the  act  of  Parliament  passed 
ill  the  fourth  year  of  her  present  Majesty,  and  intituled  "  An  Act  for  rendering  a 
Release  as  effectual  for  the  Conveyance  of  Fieehold  Estates  as  a  Lease  and  Release 
between  the  same  Parties,"  and  was  duly  acknowledged  by  the  said  Mary  Ann  Stone, 
as  by  law  required  for  rendering  effectual  conveyances  by  married  women),  all  the 
said  property  by  the  said  will  of  the  said  testator,  John  Cook,  devised  to  the  said 
Mary  Ann  Stone  for  life,  and  also  all  the  said  property  by  the  said  will  devised  to 
the  .said  Lucy  Atkins  for  life,  together  with  all  the  appurtenances  thereunto  belonging 
respectively,  and  all  the  estate,  right,  title,  interest,  property,  possibility,  claim,  and 
demand  whatsoever  of  them  the  said  Henry  Stone  and  Mary  Ann  his  wife,  and  of 
each  of  them,  into  and  out  of  the  same  premises,  were,  (inter  alia),  in  consideration 
of  the  sum  of  ten  shillings  to  the  said  Henry  Stone  and  Mary  Ann  his  wife,  paid  by 
the  said  John  Dumbell,  duly  conveyed  by  the  said  Henry  Stone  and  Mary  Ann  his 
wife  unto  the  said  John  Dumbell  and  his  heirs.  To  have  and  to  hold  the  .same  unto 
the  said  John  Dumbell  and  his  heirs;  nevertheless  to  the  use  of  the  said  Mary  Ann 
Stone  and  her  assigns,  for  and  during  the  joint  natural  lives  of  them  the  said 
Henry  Stone  and  Mary  Ann  [678]  his  wife,  without  impeachment  of  waste,  and  her 
receipts  alone  for  the  rents  and  profits  to  be  from  time  to  time  good  discharges.  And 
from  and  immediately  after  the  decease  of  either  of  them  the  said  Henry  Stone  and 
Mary  Ann  his  wife,  to  the  use  of  the  survivor  of  them  the  said  Henry  Stone  and 
Mary  Ann  his  wife,  his  or  her  heirs  and  assigns  for  ever. 

The  said  Henry  Stone  and  Mary  Ann  his  wife  and  John  Cook  Angell  are  all  now 
living,  and  the  said  Mary  Ann  Stone  has  not  and  has  never  had  any  issue. 

The  questions  for  the  opinion  of  the  Court  are —  "  ' 

First,  whether  the  said  Mary  Ann  Stone,  or  the  said  Henry  Stone  and  Mary  Ann 
Stone  his  wife,  in  her  right,  has  or  have  any  and  what  estate  in  possession  in  the 
property  by  the  said  will  devised  to  the  said  Lucy  Atkins  for  life. 

Secondly,  whether  the  said  John  Cook  Angell  has  any  and  what  estate  in  posses- 
sion in  the  property  by  the  said  will  devised  to  the  said  Lucy  Atkins  for  life. 
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Thirdly,  whether,  contingently  or  otherwise,  the  said  John  Cook  Angell  has  any 
and  what  estate  in  reversion,  remainder,  or  expectancy  in  the  property  by  the  said 
will  devised  to  the  said  Lucy  Atkins  for  life. 

Fourthly,  whether  the  said  Mary  Ann  Stone,  or  the  said  Henry  Stone  and  Mary 
Ann  his  wife,  in  her  right,  has  or  have  any  and  what  estate  in  possession  in  the 
property  by  the  said  will  devised  to  the  said  Mary  Ann  Stone  for  life. 

Fifthly,  whether,  contingently  or  otherwise,  the  said  John  Cook  Angell  has  any 
and  what  estate  in  reversion,  remainder,  or  expectancy  in  the  property  by  the  said 
will  devised  to  the  said  Mary  Ann  Stone  for  life. 

Rose,  for  Mary  Ann  Stone  and  Henry  Stone  (Nov.  15).  First,  as  to  the  property 
devised  to  Lucy  Atkins.  Upon  the  death  of  Lucy  Atkins,  Mar}'  Ann  Stone  took  an 
estate  in  fee-simple  in  the  whole  of  the  property  devised  to  Lucy  Atkins,  and  John 
Cook  Angell  took  no  interest  whatever  in  that  property.  The  cases  collected  in 
Jarman  on  [679]  Wills  (vol.  2,  p.  609)  shew  that  the  word  "  survivor,"  like  every 
other  term,  when  unexplained  by  the  context,  must  be  interpreted  according  to  its 
strict  literal  meaning.  In  the  case  of  Ferguson  v.  Dunbar  (3  B.  C.  C.  469,  n.),  the 
testator  gave  to  his  executor  so  much  of  his  personal  estate  as  would  purchase  an 
annuity  of  £5-50,  which  he  gave  to  his  wife  for  life,  and  he  directed  the  principal, 
after  her  decease,  to  be  paid  to  his  children,  that  is  to  say,  one  half  to  his  son  George, 
and  the  other  half  to  his  daughters  Elizabeth  and  Charlotte  equally,  if  living  at  the 
death  of  their  mother;  and  if  any  of  them  should  die  in  the  lifetime  of  their  mother 
leaving  issue,  he  gave  that  share  to  the  issue  of  such  child  or  children  equally,  at  the 
age  of  twenty-one  years,  or  day  of  marriage ;  but  if  any  of  them  should  die  before 
the  age  of  twenty-one  years  without  issue,  he  gave  that  share  to  the  survivors ;  and 
if  all  of  them  should  die  without  leaving  children,  the  same  was  to  fall  into  the 
residue.  Charlotte  died  leaving  children.  Elizabeth  afterwards  died  under  age 
and  without  issue.  The  question  was,  whether  the  children  of  Charlotte  were  entitled 
to  any  part  of  the  share  of  Elizabeth.  Lord  Thurlow  said,  that  this  was  one  of  those 
cases  in  which  he  had  the  mortification  to  see,  that  what  was  most  probably  the 
testator's  intention  could  not  be  executed  for  want  of  his  having  been  properly 
advised  and  having  sufficiently  explained  himself  ;  that  he  thought  the  testator  meant 
the  children  should  take  the  share  which  would  have  accrued  to  the  parent  if  living ; 
but  not  having  said  so,  but  limited  such  share  to  the  survivors  or  survivor,  he  must 
declare  George,  as  the  only  surviving  child,  entitled  to  the  whole  of  Elizabeth's  share, 
and  decreed  accordingly.  So,  in  the  case  of  Crowder  v.  Stone  (3  Russ.  217),  where  a 
testator  bequeathed  certain  stock  to  his  executors  in  trust  for  his  wife  and  brother 
for  their  respective  lives,  and  after  the  decease  of  the  survivor,  to  be  divided  equally 
between  his  [680]  nephew  and  four  nieces ;  and  in  case  of  the  death  of  his  said 
nephew  or  of  any  or  either  of  his  said  nieces  without  lawful  issue  before  their  respec- 
tive parts  or  shares  should  become  due  and  payable  to  them,  then  the  part  or  share 
of  him,  her,  or  them,  so  dying  without  issue,  should  go  and  be  equally  divided 
between  and  amongst  the  survivor  and  survivors  of  them,  share  and  share  alike.  At 
the  decease  of  the  testator's  wife  (who  survived  his  brother),  one  niece  only  was  alive, 
several  of  the  deceased  nieces  having  left  issue ;  and  it  was  held,  that  the  survivor 
was  entitled  to  the  whole.  Lord  Lyndhurst,  in  delivering  judgment,  says,  "  It  was 
contended,  that  the  words  '  survivor  and  survivors  of  them '  were  to  be  construed 
'other  and  others.'  That  is  a  construction  which  the  Court  has  in  some  cases  put 
upon  those  or  similar  words ;  but  it  is  what  Lord  Eldon  in  Davidson  v.  Dallas 
(1-1  Ves.  576)  calls  a  'forced  construction  of  the  term  survivor;'  and  he  contrasts  it 
with  what  he  calls  its  '  natural  meaning.'  It  is  a  construction  which  the  Court  may 
sometimes  be  compelled  to  adopt,  in  order  to  accomplish  the  intention  which  appears 
on  the  whole  of  the  will ;  and  in  JFilmot  v.  Wilmot  (8  Yes.  10),  it  was  scarcely 
possible  to  put  any  other  meaning  on  the  words.  But  in  looking  at  the  language 
and  the  provisions  of  this  will,  I  do  not  find  any  such  necessity ;  and  it  seems  to  me 
that  the  words  '  survivor  and  survivors '  are  here  to  be  taken  in  their  natural 
meaning.  The  shares  which  became  subject  to  the  operation  of  the  bequest  to  the 
survivor  and  survivors  will  be  divisible  among  such  only  of  the  live  legatees  as  were 
living  at  the  time  when  the  events  happened  on  which  the  shares  were  to  go  over 
respectively."  In  Milsom  v.  Awdry  (5  Ves.  465),  the  words  "survivors  and  survivor" 
were  construed  according  to  their  strict  literal  meaning,  although  such  construction 
led  to  an   intestacy.     That  was  the  case  of   a  residuary  bequest  to   the   testator's 
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nephews  and  nieces,  per  stirpes  equally  for  their  [681]  lives,  and  after  the  death  of 
either  that  share  to  be  paid  equally  to  and  among  the  children  of  such  of  his  said 
nephews  and  nieces  as  should  happen  to  die,  and  if  any  of  his  said  nephews  and 
nieces  should  die  without  leaving  any  child  or  children,  then  the  share  of  him,  her, 
or  them  so  dying,  should  go  to  and  among  the  survivors  and  survivor  of  them.  One 
nei)hew  died  wiUiout  leaving  issue ;  then  another  died  leaving  issue ;  a  third  then 
died  without  issue,  leaving  a  sole  survivor.  Sir  E.  P.  Arden,  M.  E.,  decided,  that 
the  share  of  the  third  belonged  exxlusively  to  the  survivor,  and  was  not  divisible 
between  him  and  the  issue  of  the  second.  Again,  in  Damhon  v.  Dallas  (14  Ves.  576), 
the  same  strict  construction  was  put  on  the  term  "survivors  ;"  Lord  Eldon  observing, 
that  "  there  was  nothing  in  the  will  indicating  a  general  intention  upon  which  the 
forced  construction  of  the  term  'survivors'  had  been  adopted.  The  words  must 
therefore  have  their  natural  meaning."  In  Leeming  v.  Sherratf.  (2  Hare,  14),  Sir  James 
Wi^ram,  V.  C,  held  that  the  strict  construction  of  the  term  must  prevail.  He  says, 
"In  Dav'uUoii  v.  Dallas,  Lord  Eldon's  language  obviously  imports  that  the  word 
'  survivors '  is  to  be  construed  in  its  natural  sense,  unless  the  will  itself  shews  that  it 
was  used  by  the  testator  in  a  different  sense."  There  is  nothing  in  this  will  to 
indicate  that  the  testator  used  the  term  "survivor"  in  any  other  than  its  ordinary 
sense.  As  to  the  property  devLsed  to  his  daughters,  he  gives  them  life-estates  only  ; 
but  in  the  event  of  either  of  them  dying  without  issue,  he  makes  a  different  disposi- 
tion, and  gives  to  the  survivors  or  survivor  the  fee-simple  in  the  share  of  the  deceased. 
It  is  difficult  to  see  what  language  could  have  been  used  more  plainly  indicating  an 
intention  to  give  the  surviving  daughters  an  estate  in  fee.  If  the  word  "heirs" 
receives  its  natural  interpretation,  there  can  be  no  tenancy  in  common  between  Mary 
Ann  Stone  and  John  Cook  Angell.  The  [682]  object  of  the  latter  part  of  the  proviso 
was  to  meet  an  event  which  cannot  now  happen.  If  the  first  daughter  had  died 
without  issue,  the  survivors  would  have  taken  an  estate  in  fee-simple  as  tenants  in 
common  ;  and  the  testator  intended  that  the  latter  part  of  the  proviso  should  operate 
b}^  way  of  executory  devise  of  the  accruing  share  in  the  event  of  the  second  daughter 
dying  without  issue. 

Secondly,  with  respect  to  the  property  devised  to  Mary  Ann  Stone,  the  testator 
gives  each  of  his  daughters  an  estate  for  life,  with  remainder  in  fee  to  their  children, 
so  that  each  child  when  born  would  take  a  vested  interest :  Doe  v.  Ferryn  (.3  T.  E.  484), 
Right  V.  Creher  (5  B.  &  C.  8G6),  Doe  v.  Hophinson  (5  Q.  B.  223).  But  until  the  con- 
tingency happened,  the  inheritance  descended  to  the  testator's  heir-at-law.  The 
result  of  which  would  be,  that  if  all  the  daughters  were  without  issue  at  the  time 
of  his  death,  the  inheritance  would  descend  to  them  as  co-heiresses.  Upon  the  death 
of  Lucy  Atkins  without  children,  John  Cook  Angell  and  Mary  Ann  Stone  took  each 
a  moiety  of  the  inheritance  as  co-heirs  of  the  testator.  Consequently,  at  the  time 
of  the  execution  of  the  deed  of  the  22nd  of  December,  1841,  Mary  Ann  Stone  had 
an  estate  for  life  in  the  share  originally  devised  to  her,  and  also  a  moiety  of  the 
inheritance.  That  is  now  subject  to  the  uses  declared  by  the  deed.  The  effect  of 
that  conveyance  was  to  merge  the  life-estate  in  the  reversion,  and  to  destroy  the  con- 
tingent remainder:  Purefoy  v.  Rogers  (2  Saund.  380),  Mamell  v.  Mansell  (2  P.  Wms. 
678),  Fearne  on  Contingent  Eemainders,  339. 

Winser,  for  John  Cook  Angell.  Upon  the  death  of  Lucy  Atkins,  John  Cook 
Angell  took  an  estate  in  fee-simple  in  her  share,  as  tenant  in  common  with  Mary  Ann 
[683]  Stone ;  and  upon  the  death  of  the  latter  without  issue,  he  would  be  entitled 
to  the  whole  estate.  The  word  "  survivor  "  requires  such  an  interpretation,  in  order 
to  carry  out  the  intention  of  the  testator.  If  the  words  "  survivors  or  survivor  "  in 
the  former  part  of  the  proviso  signify  "  others  or  other,"  as  they  clearly  do,  the  word 
"  survivor,"  in  the  latter  branch  of  the  proviso,  must  receive  the  same  construction. 
In  the  former  part  of  the  proviso  the  testator  uses  the  word  "  property ; "  in  the 
latter,  the  word  "  share."  Those  words  are  not  identical  in  their  meaning ;  but  the 
word  "  share "  was  intended  to  apply  to  the  share  which  accrued  to  the  survivors 
on  the  death  of  the  first  daughter.  The  last  surviving  daughter  could  only  take 
an  accruing  share.  A  different  construction  of  the  word  "  survivor "  would  create 
an  intestacy  as  to  this  property,  on  the  death  of  Mary  Ann  Stone  without  children. 
It  IS  true  that  the  word  "survivor"  has,  in  some  instances,  been  construed  according 
to  Its  ordinary  meaning ;  but,  in  those  cases,  the  context  and  general  intention  of  the 
testator  expressed  on  the  face  of  the  will  required  such  a  construction.     Here  the 
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context  and  general  intention  shew  that  the  words  "survivors  or  survivor"  ought 
to  be  construed  "others  and  other."  In  ToUervy  v.  Colt  (1  M.  &  W.  287),  Lord 
Abinger,  C.  B.,  says,  "  A  Court  of  justice  has  no  right,  in  interpreting  a  will,  to  make 
■\  probable  conjecture  of  what  a  testator  would  have  done  in  a  particular  case,  and 
hen  to  do  it  for  him,  when  there  are  no  words  in  the  will  to  justify  that  course." 
in  Harman  v: Dickenson  (1  Bro.  C.  C.  91),  the  testator  bequeathed  equal  sums  for  the 
'  enetit  of  his  two  granddaughters  for  life  and  their  children  respectively ;  but,  if 
cither  died  without  issue,  her  share  to  go  to  the  children  of  the  survivor.  One  of 
the  granddaughters  married  and  died  in  the  lifetime  of  the  other,  leaving  children  ; 
the  other  died  unmarried  :  and  it  was  held,  that  the  children  took  each  of  the  shares, 
la  [684]  Jiion  v.  Brooks  (7  Sim.  20-t),  the  testator  bequeathed  certain  stock  to  A.  and 
1>.  for  their  lives,  and  on  their  deaths  to  their  children  then  living,  who  should  attain 
the  age  of  twenty-one  years;  but  in  case  any  of  the  children  should  die  before  they 
attained  that  age,  the  testator  gave  the  share  of  such  deceased  child  to  the  survivor ; 
jtrovided,  that  in  case  either  A.  or  B.  should  leave  any  child  living  at  their  respective 
deceases,  but  which  should  all  die  before  they  attained  the  age  of  twenty-one  years, 
titen  the  share  of  such  legatee  so  dying  should  go  to  the  survivor  of  them  the  said 

A.  and  B.     A.  died  in  the  lifetime  of  B.,  leaving  a  child,  who  attained  twenty-one : 

B.  afterwards  died  without  issue.  Shadwell,  V.-C,  held,  that  A.'s  personal  repre- 
sentatives were  entitled  to  B.'s  moiety,  observing,  that  the  word  "survivor"  must 
of  necessity  be  taken  to  mean  "  other  ; "  for  the  testator  contemplated  the  event,  not 
of  one  of  the  legatees  dying  in  the  lifetime  of  the  other,  but  of  one  of  them  dying 
childless.  A  similar  construction  was  put  upon  the  word  "survivor"  in  Doe  v.  JFaine- 
wright  (o  T.  E.  427)  and  Leake  v.  Bohinson  (2  Mer.  394). 

Then,  as  to  the  eifect  of  the  deed  of  the  22nd  of  December,  1841,  there  could  be 
no  merger.  Treating  the  devise  as  two  separate  limitations,  there  is,  first,  an  estate 
for  life  to  each  of  the  daughters,  then  a  contingent  remainder  to  the  unborn  children, 
with  an  alternate  contingent  remainder  to  the  survivor,  and  an  executory  devise  over : 
Broumswoi-d  v.  Edwards  (2  Ves.  sen.  243),  Doe  v.  Howell  (10  B.  &  C.  191).  The  deed 
would  only  operate  to  defeat  the  contingent  remainders,  but  would  have  no  effect 
•on  the  executory  devise  :  Cruise's  Dig.  tit.  xxxix.  Merger,  ss.  80,  84. 

Rose  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[685]  Pollock,  C.  B.  The  question  in  this  case  is,  whether  the  words  "  survivor 
or  survivors,"  occurring  in  the  will  of  John  Cook,  are  to  be  construed  according  to 
their  natural  import,  or  as  meaning  "other  or  others." 

The  testator  had  three  daughters,  Mary  Ann,  the  wife  of  Henry  Stone,  Charlotte, 
the  wife  of  John  Angell,  and  Lucy,  afterwards  the  wife  of  John  Atkins,  but  who  at 
the  date  of  the  will  was  unmarried. 

By  the  will  in  question,  the  testator  gave  a  real  estate  to  his  daughter  Mary  Ann 
lor  her  life,  with  remainder  to  her  children  as  tenants  in  common  in  fee  ;  and  he  gave 
another  real  estate  to  each  of  his  two  other  daughters,  Charlotte  and  Luc3'',  for  their 
respective  lives,  with  like  remainders  to  their  respective  children  in  fee.  Then  follows 
this  proviso  : — "  Provided  always,  and  it  is  my  will,  that  if  any  or  either  of  my  said 
•daughters  shall  depart  this  life  without  having  lawful  issue  of  her  body  or  bodies,  that 
then  and  in  that  case  the  property  hereinbefore  given  to  such  daughter  so  dying,  shall 
go  and  accrue  to  the  survivors  or  survivor  of  my  said  daughters,  their  or  her  heirs, 
executors,  administrators,  and  assigns,  in  equal  shares  and  proportions,  as  tenants 
in  common,  and  not  as  joint  tenants.  And  if  all  my  daughters,  except  one,  should 
•depart  this  life  without  having  lawful  issue,  then  I  direct  that  the  shares  of  such 
•daughters,  so  dying,  shall  go  to  the  survivor  of  my  said  daughters,  her  heirs,  executors, 
administrators,  and  assigns,  forever." 

The  testator  died  in  January,  1841.  On  the  3rd  of  October  following,  Charlotte 
Angell  died  intestate,  leaving  a  son,  John  Cook  Angell,  her  only  child  and  heir.  And 
on  the  25th  of  the  same  month  of  October,  1841,  Lucy  Atkins  died  an  infant,  never 
having  had  any  child. 

The  case  states,  that,  on  the  22nd  of  December,  1841,  Stone  and  his  wife  conveyed 
to  John  Dumbell  and  his  heirs,  as  well  the  property  devised  to  Mary  Ann  Stone  for 
life,  as  also  that  devised  to  Lucy  Atkins  for  life,  to  hold  [686]  the  same  to  Dumbell 
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and  his  heirs,  to  the  use  of  Mary  Ann  Stone  for  the  joint  lives  of  herself  and  her 
husbnnd,  with  remainder  to  the  survivor  of  them  in  fee. 

The  (lucstion  is,  whether,  on  the  death  of  Lucy,  Mary  Ann  Stone,  as  the  then  sole 
surviving  daughter  of  the  testator,  took  the  whole  of  the  estate  originally  devised 
to  Lucv,%r  whether  John  Cook  Angell,  as  heir-at-law  of  Charlotte  his  mother,  took 
one  moiety  of  it.  And  this  depends  upon  the  construction  to  be  put  upon  the  word 
"  survivor"  as  occurring  in  the  proviso  :  if  it  is  to  be  construed  according  to  its  natural 
meaning,  certainly  Mary  Ann  is  entitled  to  the  whole,  for  she  alone  survived  Lucy  ; 
if  it  means  "  other,"  then  John  Cook  Angell,  as  heir-at-law  of  his  mother  Charlotte, 
is  entitled  to  one  moiety. 

We  are  of  opinion,  that  in  this  case  there  is  nothing  to  justify  us  in  giving  to 
the  word  "  survivor  "  any  other  than  its  natural  meaning.  Even  admitting  that  there 
are  cases  in  which  the  Courts  have  taken  upon  themselves  to  say  that  by  the  words 
"survivors  or  survivor"  the  testator  must  have  meant  "others  or  other,"  though  there 
has  been  nothing  to  warrant  such  a  construction  beyond  the  strong  probability  that 
the  testator  may  so  have  intended,  yet  it  is  also  certain  that  the  almost  uniform  current 
of  authority  on  this  subject  for  above  half  a  century  has  run  in  an  opposite  direction  ; 
and  this  on  very  sound  and  reasonable  principles.  It  may  be,  that  by  a  rigid  adher- 
ence to  the  ordinary  meaning  of  the  testator's  words,  the  Courts  may  sometimes 
iHsappoint  the  intention  which  he  really  had,  and  which,  by  the  words  in  question,  he 
meant  to  express ;  but  this  is  a  misfortune  against  which  it  is  impossible  to  guard  ; 
it  arises,  not  from  any  defect  of  the  law,  but  from  the  neglect  of  the  testator  in  not 
using  language  calculated  to  express  his  real  meaning.  The  law  admits  of  no  will 
except  a  will  reduced  into  writing,  and  signed  by  the  testator ;  and  we  are  violating 
the  law  whenever  we  receive,  as  a  testator's  will,  not  what  he  has  written,  but  what 
we  conjecture  he  meant  [687]  to  have  written.  Of  course,  this  observation  does  not 
apply  to  a  case,  where,  on  the  face  of  the  will,  it  appears  that  any  word  of  known 
import  is  used  in  some  other  than  its  definite  sense,  differing  from  its  ordinary  sense. 
We  are  bound,  then,  to  give  such  word  the  sense  in  which  it  has  been  used,  in  the 
same  way  as  if  the  testator  had  in  terms  said  he  intended  so  to  use  it.  It  is  impossible 
to  lay  down  any  general  rule  beforehand,  defining  what  will  in  each  case  be  sufficient 
to  enable  a  Court  to  say,  from  matter  apparent  on  the  face  of  the  will,  that  the  testator 
is  u.sing  anj'  word  not  according  to  its  ordinary  meaning.  It  is  sufficient  for  us  to  say, 
that  there  must  be  something  beyond  the  mere  probability,  however  strong,  that  the 
testator  was  not  aware  of  the  precise  effect  of  the  language  he  has  used.  In  this  case 
there  is  nothing  to  shew  to  us  that  the  word  "  survivor  "  was  used  in  any  other  than 
its  ordinary  sense,  and  therefore  we  must  give  to  it  its  ordinary  meaning,  and  hold 
that  the  property  given  to  Lucy  for  her  life,  on  her  death,  vested  absolutely  in  Mary 
Ann  in  fee. 

On  the  same  principle  precisely,  we  must  hold,  that  under  no  possible  contingency 
can  John  Cook  Angell  become  entitled  to  any  interest  in  the  property  given  to  Mary 
Ann  Stone  for  her  life. 

By  the  fourth  question  put  to  us,  we  are  requested  to  state  whether  Stone  and 
his  wife,  or  either  of  them,  have  now  any  and  what  estate  in  possession  in  the  property 
devised  to  Mrs.  Stone  for  her  life.  On  this  part  of  the  case,  some  arguments  were 
adressed  to  the  Court  as  to  what  was  the  effect  of  the  deed  of  December  22,  1841, 
on  the  contingent  remainders  in  fee  expectant  on  the  life-estate  given  to  Mrs.  Stone ; 
but  the  question  proposed  to  us  is  only  as  to  whether  Mr.  and  Mrs.  Stone  have  now 
any  and  what  estate  in  possession  in  this  property  ;  and  it  is  perfectly  clear,  under 
the  operation  of  the  will  and  deed,  that  Mr.  Stone,  in  right  of  his  wife,  has  an  estate 
ni  possession  during  the  joint  lives  of  himself  and  his  wife. 

[688]  On  these  principles  we  shall  certify  our  opinion  to  Vice-Chancellor 
Knight  Bruce. 

A  certificate  in  conformity  with  the  above  opinion  was  accordingly  sent. 

Simpson  v.  Eand.  Jan.  20,  1848.— A  declaration  contained  a  count  for  money  paid, 
^°S^.^  ^"^^^  ^  ^o""*^  which,  in  substance,  stated,  that,  in  consideration  that  the 
plaintifi^,  at  the  defendant's  request,  had  contracted  to  sell  to  a  third  party,  in 
the  plaintiffs  name,  and  on  his  credit  and  responsibility,  certain  shares  in  a 
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railway  company,  of  which  the  defendant  was  the  registered  holder,  the  defendant 
promised  the  plaintiff  to  deliver  to  him  all  new  shares  allotted  in  respect  of  such 
shares,  and  to  indemnify  him  from  all  loss  which  might  arise  by  reason  of  the 
non-performance  of  the  defendant's  promise.  It  then  alleged  the  non-delivery 
to  the  plaintiff  of  certain  new  shares  allotted  to  the  defendant ;  and  that,  by 
reason  thereof,  the  plaintiff  was  forced  and  obliged  to  expend  and  did  expend  a 
large  sum  of  money,  in  order  to  perform  his  said  contract  of  sale  : — Held,  that 
the  two  counts  were  not  in  violation  of  the  rule  of  H.  T.,  4  Will.  4,  r.  5,  which 
prohibits  several  counts,  unless  a  distinct  subject-matter  of  complaint  is  intended 
to  be  established  in  respect  of  each. 

[S.  C.  5  D.  &  L.  389 ;  17  L.  J.  Ex.  146.] 

This  was  a  motion  for  a  rule  to  shew  cause  why  the  first  or  second  counts  of  the 
declaration  in  this  case  should  not  be  struck  out  at  the  cost  of  the  plaintiff,  on  the 
ground  that  both  those  counts  were  founded  on  the  same  subject-matter  of  complaint, 
unless  a  judge  at  chambers,  upon  reference  had  to  him,  should  allow  the  counts  to 
stand  under  the  conditions  of  the  rule  of  Hil.  Term,  4  Will.  4,  r.  6,  7. 

The  first  count  stated,  that  before  and  at  the  time  of  the  commencement  of  the 
suit,  and  before  and  at  the  time  of  making  the  promise  thereinafter  mentioned,  and 
thence  afterwards,  to  wit,  hitherto,  the  defendant  was  lawfully  possessed  and  registered 
holder  of  divers,  to  wit,  fifty  shares  of  and  in  a  certain  railway  company,  that  is  to 
say,  the  Leeds  and  Bradford  Railway  Company,  being  a  company  mentioned  in  and 
incorporated  by  a  certain  act  of  Parliament  made  and  passed  in  the  8th  year  of  the 
reign  of  her  present  Majesty,  intituled  "An  Act  for  making  a  Railway  from  Leeds  to 
Bradford,  with  a  Branch  to  the  North  Midland  Railway ; "  and  thereupon,  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  in  consideration  of  the  premises,  and  that 
the  plaintiff,  at  the  request  and  on  the  behalf  of  the  defendant,  had  theretofore,  to  wit, 
then,  in  the  [689]  name  of  the  plaintiff,  and  on  the  personal  credit  and  responsibility 
of  the  plaintiff,  contracted  to  sell  fifty  shares  of  and  in  the  said  railway  company,  that 
is  to  say,  the  said  fifty  shares,  to  certain  persons  unknown  to  the  defendant,  and  to 
which  said  persons  also  the  defendant  was  unknown,  at  and  for  certain  prices  in  that 
behalf,  that  is  to  say,  twenty  of  the  said  shares,  to  wit,  to  one  T.  Hammant,  at  and 
for  the  price  of  221.  17s.  6d.  for  each  and  every  of  the  said  last-mentioned  shares,  and 
thirty  of  the  said  shares,  to  wit,  to  certain  persons  carrying  on  business  under  the 
name  or  firm  of  Messrs.  Rhodes  and  Co.,  at  and  for  the  price  of  231.  2s.  6d.  for  each 
and  every  of  the  said  last-mentioned  shares,  with  all  advantages  which  should  accrue 
in  respect  of,  or  be  incident  to  the  said  shares  respectively,  he  the  defendant  then 
promised  the  plaintiff,  amongst  other  things,  to  deliver  to  the  plaintiff  all  the  scrip  in 
respect  of  all  new  shares  in  the  said  company  which  should  be  issued  to  and  received 
by  the  defendant  in  respect  of  such  new  shares,  which  said  new  shares  should  be 
allotted  in  respect  of  the  said  fifty  shares  respectively,  or  any  of  them,  to  the  defendant 
as  the  registered  holder  of  the  last-mentioned  shares,  or  any  of  them,  that  is  to  say, 
prior  to  the  defendant  ceasing  to  be  the  registered  holder  thereof  under  or  in  conse- 
quence of  the  said  contract  of  sale,  on  payment  and  satisfaction  by  the  plaintiff  to  the 
defendant  of  all  payments  made  by  the  defendant  as  such  registered  holder  to  the  said 
company  in  respect  of  such  new  shares  and  such  scrip,  and  to  save  harmless  and 
indemnify  the  plaintiff  from  all  loss,  damage,  costs,  and  charges,  which  should  or 
might  arise  or  happen  to,  or  be  incurred  by  the  plaintiff  for  or  by  reason  of  the  non- 
performance or  non-observance  or  non-fulfilment  by  the  defendant  of  the  said  contracts 
entered  into  by  the  plaintiff'  in  manner  aforesaid,  or  either  of  them,  or  any  part  thereof 
respectively.  And  the  plaintiff  in  fact  saith,  that  afterwards,  and  whilst  the  defendant 
continued  to  be,  and  was  lawfully  possessed  of,  and  the  registered  holder  of  [690] 
divers  of  the  said  fifty  shares,  and  before  ceasing  to  be  such  under  or  in  consequence 
of  the  said  contracts  of  sale,  or  otherwise,  to  wit,  twenty  thereof,  to  wit,  on  &c.,  the 
said  railway  company  allotted  to  the  defendant,  as  and  then  being  such  registered 
holder  thereof,  divers,  to  wit,  twenty  new  shares  in  the  said  company  of  501.  each 
respectively,  and  twenty  other  new  shares  therein  of  121.  10s.  each  respectively,  under 
and  subject  to  the  payment  of,  to  wit,  51.  by  the  hundred  of  the  said  amounts  of  the 
said  several  new  shares  so  allotted,  that  is  to  say,  the  sum  of  621.  10s.,  by  the  defendant 
to  the  said  company,  on  or  before  the  20th  day  of  December  in  the  year  last  aforesaid  ; 
and  afterwards,  to  wit,  on  &c.,  he  the  defendant  having  theretofore,  to  wit,  on  &c., 
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paid  to  the  said  railway  company  the  said  51.  by  the  hundred  of  the  said  amounts, 
that  is  to  say,  the  said  sum  of  (521.  10s.  in  respect  of  the  said  several  new  shares  so 
allotted  as  aforesaid,  the  said  company  thereupon  then,  and  whilst  the  defendant 
continued  such  registered  holder  as  aforesaid,  issued  to  the  defendant,  and  the 
defendant  then  received  from  the  said  company,  twenty  scrip  in  respect  of  the  said 
twenty  new  shares  of  501.  each  so  allotted  as  aforesaid,  and  twenty  other  scrip 
in  respect  of  the  said  twenty  other  new  shares  of  121.  10s.  each,  so  allotted  as 
aforesaid.  And  the  plaintiff'  further  saith,  that  the  said  .sum  of  51.  by  the  hundred,  so 
amounting  as  aforesaid,  and  so  paid  as  aforesaid,  was  the  only  payment  made  by  the 
defendant,  as  such  registered  holder  as  aforesaid,  to  the  said  company  in  respect  of  such 
new  shares  aforesaid'and  such  scrip  ;  and  that  he  the  plaintiff'  hath  always,  from  the 
time  of  the  said  allotting  of  the  said  new  shares,  been  ready  and  willing  to  pay  to  the 
defendant  the  said  sum  "so  amounting  as  aforesaid,  under  and  subject  whereto  the  said 
several  new  shares  were  so  allotted  as  aforesaid,  and  afterwards,  and  within  a  reasonable 
time  after  the  said  shares  were  so  allotted  as  aforesaid,  to  wit,  on  &c.,  offered  to  the 
defendant  to  pay  him  the  said  sums  so  amounting  as  aforesaid  and  then  re-[691]-quested 
him  the  defendant  to  deliver  to  him  the  plaintiff'  the  said  scrip  in  respect  of  the 
several  new  shares  in  the  said  company,  of  all  which  the  defendant  then,  to  wit,  on 
&c.,  had  notice.  Nevertheless  the  defendant  disregarded  his  said  promise  in  this,  to 
wit,  that  although  a  reasonable  time  from  and  after  the  said  request,  and  also  from 
and  after  the  said  receipt  by  the  defendant  of  the  said  scrip,  had  elapsed  before  the 
commencement  of  this  suit  for  the  delivery  of  the  said  scrip  by  the  defendant  to  the 
plaintiff,  the  defendant  did  not  nor  would,  when  he  was  so  requested  as  aforesaid, 
or  at  any  other  time,  deliver  the  said  scrip,  or  any  part  thereof,  to  the  plaintiff';  by 
means  and  in  consequence  whereof  the  plaintiff'  was  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.,  forced  and  obliged  to  expend,  and  did  expend 
by  reason  of  the  said  contract  so  made  by  him  as  afore.said,  and  the  said  neglect  of 
the  defendant,  divers  large  sums  of  money  to  a  large  amount,  to  wit,  7101.  in  and 
about  the  purchase  of  twenty  other  of  the  said  new  shares  of  501.  each,  and  of 
twenty  others  thereof  at  121.  10s.  each,  in  order,  and  for  the  purpose  of  performing 
the  said  contract  so  made  with  the  said  T.  Hammant  as  aforesaid,  and  in  and  about 
the  discharging  and  satisfying  the  loss  and  damage  caused  by  the  inability  of  the 
plaintiff  to  perform  the  said  contract  so  made  by  him  on  behalf  of  the  defendant  as 
aforesaid,  and  has  lost  all  interest,  gains,  and  profits  which  he  might  and  otherwise 
would  have  made  from  using  the  said  sum  of  money  so  expended  as  aforesaid.  And 
for  assigning  a  further  breach  of  the  said  promise  of  the  defendant  the  plaintiff  says, 
that,  although  afterwards,  to  wit,  on  &c.,  the  plaintiff  gave  notice  to  the  defendant  of 
the  last-mentioned  premises,  and  then  requested  the  defendant  to  save  harmless  and 
indemnify  him  the  plaintiff"  from  and  against  the  said  sums  of  money  so  laid  out  and 
expended  by  the  plaintiff"  for  the  due  performance  of  the  said  contract  for  sale  as 
aforesaid,  and  from  and  against  all  loss  and  damage  in  respect  thereof,  [692]  yet  the 
defendant  did  not  nor  would,  when  he  was  so  requested  as  last  aforesaid,  or  at  any 
other  time,  indemnify  and  save  harmless  the  plaintiff"  from  the  said  sums  of  money, 
or  any  part  thereof,  or  from  all  loss  and  damage  in  respect  thereof,  but  has  wholly 
neglected  and  refused  so  to  do ;  by  means  whereof  the  plaintiff"  hath  from  thence 
hitherto  lost  and  been  deprived  of  the  use  and  benefit  of  the  said  sums  of  money,  and 
of  divers  great  gains  and  profits,  amounting,  to  wit,  to  10001.,  which  he  might  and  ; 
but  for  the  premises  would  have  had  and  received  in  respect  thereof. 

The  second  count  was  an  indebitatus  count  for  money  paid  by  the  plaintiff  for  the 
use  of  the  defendant. 

Atherton,  in  support  of  the  motion.     The  two  counts  are  founded  on  the  same 
subject-matter  of  complaint,  and  are  in  contravention  of  the  rule  of  Hilary  Term, 
4  Uill.  4,  r.  .5.     The  special  count  discloses  a  contract,  whereby,  in  consideration  of 
the  plaintiff'  having  at  the  defendant's  request  contracted  to  sell  to  a  third  party  in  ; 
the  plaintiff's  name,  and  on  his  personal  credit  and  responsibility,  certain  shares  in 
a  railway  company,  of  which  the  defendant  was  the  registered  holder,  the  defendant  i 
promised  the  plaintiff"  to  deliver  to  him  all  new  shares  allotted  in  respect  of  the  said  ; 
shares,  on  payment  to  the  defendant  of  all  payments  made  bv  him  to  the  company  in ' 
respect  of  such  new  shares,  and  to  save  harmless  and  indemnify  the  plaintiff'  from  all 
loss  incurred  by  him  by  reason  of  the  non-performance  of  the  defendant's  promise. 
It  then  states  in  substance,  the  non-delivery  to  the  plaintiff'  of  certain  new  share* 
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allotted  to  the  defendant,  and  that  by  reason  thereof  the  plaintiff  was  obliged  to 
expend  a  lai'ge  sum  of  money  in  the  purchase  of  other  shares  for  the  purpose  of 
performing  his  contract.  Bai/Uffe  v.  Butterworili  (ante,  p.  425)  is  an  authority'  to  shew, 
that,  under  those  circumstances,  a  special  count  is  wholly  unneces-[693]-sary.  There 
the  defendant  had  employed  the  plaintiff,  a  broker  at  Liverpool,  to  sell  for  him 
twenty  railway  scrip  shares.  The  plaintiff  sold  them  to  another  broker  at  Liverpool ; 
but,  not  being  delivered  at  the  proper  time,  the  purchaser  bought  twenty  other 
scrip  shares  in  the  market  at  an  advanced  price,  and  claimed  the  difference,  which 
the  plaintiff'  paid  ;  and  it  was  held,  that  he  might  recover  back  the  money  so  paid 
under  the  common  count  for  money  paid.  The  only  difference  in  the  present  case  is, 
that  the  declaration  alleges  a  contract  to  indemnify,  followed  up  by  a  statement  that 
the  plaintiff  lost  the  use  of  the  money  disbursed.  [Parke,  B.  How  is  this  money 
paid  for  the  use  of  the  defendant?  He  has  not  authorised  the  purchase  of  shares  on 
his  account.]  The  plaintiff  was  under  an  obligation  to  deliver  the  shares,  therefore 
he  paid  the  money  by  compulsion,  and  in  order  to  maintain  his  credit.  [Parke,  B. 
The  defendant  does  not  say  "  purchase  the  shares  on  my  account,  and  I  will  pay  you 
again  ; "  but  he  merely  agrees  to  indemnify  the  plaintiff  from  any  loss  which  he  might 
sustain  by  the  non-delivery  of  the  new  shares  allotted  to  the  defendant.] 

Per  Curiam.(a)     There  ought  to  be  no  rule. 

Rule  refused. 

[694]  TH01LA.S  V.  Universal  Salvage  Company.  Jan.  24,  1848. — In  an  action 
against  a  joint-stock  company  upon  a  promissory  note,  the  declaration  stated,  that 
the  company  was  completely  registered  ;  that  one  S.  P.  and  one  C.  L.,  then  being 
two  of  the  directors  of  the  company,  made  their  promissory  note,  and  thereby 
promised,  on  behalf  of  the  company,  to  pay  to  the  plaintiff,  or  his  order,  321.  4s.  9d., 
the  balance  of  the  plaintiff's  account  due  from  the  company  ;  which  note  was  then 
signed  by  S.  P.  and  C.  L.  and  was  then  made  by  them,  and  in  their  names,  arid 
on  behalf  of  the  company,  and  then  was  and  is  expressed  by  them  to  be  made 
on  behalf  of  the  company,  and  was  then  counter-signed  by  the  secretary  of  the 
company ;  and  thereupon  the  company,  in  consideration  of  the  premises,  then 
promised  the  plaintiff  to  pay  him  the  amount  of  the  note  according  to  the  tenor 
and  effect  thereof : — Held  bad  on  general  demurrer. 

[S.  C.  5  D.  &  L.  380 ;  17  L.  J.  Ex.  118.     For  further  proceedings,  see  3  Ex.  310.] 

Assumpsit.  The  declaration  commenced  by  stating  that  the  said  company,  before 
and  at  the  time  of  the  making  of  the  promissory  note  thereinafter  mentioned,  was 
and  still  is  a  joint-stock  company,  completely  registered  by  the  name  of  the  Universal 
Salvage  Company,  and  had  obtained  a  certificate  of  complete  registration,  as  required 
by  the  statute  7  &  8  Vict  c.  110. 

The  first  count  then  stated,  that  heretofore,  to  wit,  on  the  24th  of  June,  1847, 
one  Samuel  Price,  and  one  Christopher  Lund,  then  being  two  of  the  directors  of  the 
said  company,  made  their  promissory  note  in  writing,  and  thereby  promised,  on  behalf 
of  the  said  company,  to  pay  to  the  plaintiff,  or  to  his  order,  the  sum  of  321.  4s.  9d., 
the  balance  of  his  (the  plaintiff's)  account  due  from  the  said  company,  three  months 
after  the  date  of  the  said  note,  which  period  had  elapsed  before  the  commencement 
of  this  suit ;  which  said  promissory  note  was  then  signed  by  the  said  Samuel  Price 
and  Christopher  Lund,  and  was  then  made  by  them,  and  in  their  names,  and  on 
behalf  of  the  said  company,  and  then  was  and  is  expressed  by  them  to  be  made  on 
behalf  of  the  said  company,  and  was  then  countersigned  by  the  secretary  of  the  said 
company ;  and  thereupon,  to  wit,  on  the  same  day  and  year  aforesaid,  the  said 
company,  in  consideration  of  the  premises,  then  promised  the  plaintiff  to  pay  him  the 
amount  of  the  said  promissory  note,  according  to  the  tenor  and  effect  thereof. 

General  demurrer,  and  joinder. 

The  defendants'  points  for  argument,  amongst  others,  were,  that  it  was  not 
averred  that  the  promise  of  the  company  was  by  virtue  of  any  statute  ;  that  it  ought 
to  have  been  averred  that  the  company  made  their  note,  and  not  [695]  that  Price  and 
Lund  made  their  note,  which  the  company  promised  to  pay  ;  that  if  the  note  were 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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properly  described  as  the  note  of  Price  and  Lund,  then,  in  order  to  make  the  company 
liable  to  pay  such  note,  it  ought  clearly  to  appear  to  be  a  note  made  according  to  the 
provisions  of  the  stat.  7  &  8  Vict.  c.  110.  That  the  persons  who  made  it  had 
no  authority  to  bind  the  company  by  such  note  ;  and  that  it  was  not  shewn  that 
there  was  a  deed  of  settlement  by  which  the  company  were  authorised  to  make 
promissory  notes. 

Montague  Smith,  in  support  of  the  demurrer.  The  main  objection  to  the  declara- 
tion is,  that  it  does  not  appear  that  the  note  is  the  note  of  the  company.  [Parke,  B. 
It  might  have  been  stated  that  the  defendants  made  their  note.  It  does  not  appear, 
that  by  their  deed  of  settlement  the  company  had  authority  to  make  notes.]  If  the 
plaintiff  takes  upon  himself  to  allege  that  the  note  was  made  in  pursuance  of  the 
statute  7  &  8  Vict.  c.  110,  he  ought  to  shew  th.at  all  the  requisites  of  the  statute  have 
been  complied  with.(«)> 

[He  was  then  stopped  by  the  Court.] 

Swann,  contrk  The  note  is  binding  on  the  company  if  [696]  it  be  in  the  form 
required  by  the  statute,  although  the  directors  may  have  no  authority  from  the 
company.  The  note  observes  the  requisites  of  the  4.5th  section  of  the  act.  [Parke,  B. 
Your  argument  is,  that  the  note  binds  the  company  if  issued  by  the  directors,  although 
they  had  no  authority  from  the  company  to  issue  it,  provided  only  it  be  in  accordance 
with  the  form  I'equired  by  the  statute.  Surely  that  position  is  untenable.  Pollock,  C.  J. 
There  is  no  authority  alleged,  and  we  cannot  infer  it.]  In  the  next  place,  the  plaintiff 
has  averred  that  the  note  was  made  on  behalf  of  the  company,  which  is  followed  by 
a  promise  to  pay  the  amount  of  the  note,  which  was  the  amount  of  the  balance  of  the 
plaintiffs  account  due  to  him  by  the  company.  [Parke,  B.  There  is  no  express 
averment  that  the  balance  was  due.  To  support  that  argument,  it  would  be  sufficient 
merely  to  state  that  the  defendants  promised  to  pay  the  amount  of  the  note.] 

Per  Curi.am.{a)-  The  plaintiff  may  have  a  month's  time  to  amend,  otherwise  there 
will  be 

Judgment  for  the  defendants. 

[697]^  Harries  t.  Lawrence.  Jan.  27,  1848.— The  129th  section  of  the  9  &  10 
Vict.  c.  95,  which  deprives  of  costs  parties  who,  after  the  passing  of  that  act,  sue 
in  the  superior  courts  for  causes  for  which  a  plaint  might  have  been  entered  in 
the  county  court,  does  not  apply  to  an  action  commenced  in  a  superior  court  after 
the  passing  of  that  act,  but  before  the  county  court  was  established  by  order  in 
Council. 

[S.  C.  17  L.  J.  Ex.  101  ;  12  Jur.  62.] 

Charnock  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why,  on  pay- 
nient  of  £5,  the  amount  of  the  verdict  recovered  in  this  case,  all  further  proceedings 
should  not  be  stayed,  or  why  the  judgment  should  not  be  entered  up  for  the  said  sum 
of  £5  only,  without  costs,  or  why  the  plaintiff  should  not  bring  the  postea  into  court, 
and  tile  the  plea  roll,  so  that  the  defendant  might  enter  a  suggestion  thereon  to  deprive 
the  plamtiff  of  costs,  pursuant  to  the  statute  9  &  10  Vict.  c.  9.5,  s.  129,  for  the  more 
easy  recovery  of  small  debts  and  demands  in  England. 

It  appeared  from  the  affidavits,  that  the  action  was  brought  to  recover  441.  6s., 

(«)'  Sect.  4.5  enacts,  "  with  regard  to  bills  of  exchange  and  promissory  notes  made, 
accepted,  or  mdorsed  on  the  behalf  or  account  of  any  such  company,  so  far  as  relates 
to  the  mode  of  making,  accepting,  or  indorsing  the  same,  and  to  the  liability  of  any 
sucli  company  thereon,  that  if  the  directors  of  the  company  be  authorised  by  deed  of 
settlement  or  bye-law  to  issue  or  accept  bills  of  exchange  or  promissory  notes,  then 
every  such  bill  of  exchange  or  promissory  note  shall  be  made  or  accepted  (as  the  case 
may  be)  by  and  in  the  names  of  two  of  the  directors  of  the  company  on  whose  behalf 
or  account  the  same  may  be  so  made  or  accepted,  and  shall  be  by  such  directors 
expressed  to  be  made  or  accepted  by  them  on  behalf  of  such  company  ;  and  that  every 
such  bill  of  exchange  and  promissory  note,  so  made  or  accepted  as  aforesaid,  shall  be 
countersigned  by  the  secretary  or  other  appointed  officer  of  the  company  in  whose 
behalf  the  same  is  expressed  to  be  made  or  accepted  •  " 

(ay  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Piatt,  B 
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for  a  breach  of  covenant  in  not  repairing  a  house  situate  in  the  county  of  Middlesex, 
and  that  both  plaintiff  and  defendant  resided  within  the  jurisdiction  of  the  county 
court  of  Middlesex,  established  under  the  9  &  10  Vict.  e.  95.  The  present  action  was 
commenced  after  the  passing  of  that  statute,  but  before  the  Middlesex  county  court 
was  constituted  by  order  of  the  Queen  in  Council,  under  the  provisions  of  the  1st 
section.  The  cause  had  been  tried  before  Pollock,  C.  B.,  and  a  verdict  found  for  the 
plaintiff,  damages  £5. 

Crowder  shewed  cause.  The  proper  construction  of  the  129th  section  of  the 
9  &  10  Vict.  c.  95,  is  manifestly  contrary  to  that  put  upon  it  by  the  other  side.  That 
section  enacts,  "that  if  any  action  shall  be  commenced  after  the  passing  of  this  act  in 
any  of  her  Majesty's  superior  courts  of  record,  for  any  cause  other  than  those  lastly 
hereinbefore  specified,  for  which  a  plaint  might  have  been  entered  in  any  court  holdeu 
under  this  act,  and  a  verdict  shall  be  found  for  the  plaintifl'  for  a  sum  less  than  £20, 
if  the  said  action  is  founded  on  contract,  or  less  than  £5  if  it  be  founded  on  tort,  the 
plaintiff"  shall  have  judgment  to  recover  such  [698]  sum  only,  and  no  costs ;  and  if  a 
verdict  shall  not  be  found  for  the  plaintiff,  the  defendant  shall  be  entitled  to  his  costs 
as  between  attorney  and  client,  unless,  in  either  case,  the  judge,  who  shall  try  the 
cause,  shall  certify  on  the  back  of  the  record,  that  the  action  was  fit  to  be  brought  in 
such  superior  court."  When  this  action  was  commenced  there  was  not  any  court 
holden  under  that  act,  in  which  a  plaint  could  have  been  entered. 

Charnock,  in  support  of  the  rule.  The  129th  section  expressly  prohibits  the 
plaintiff  from  recovering  costs,  if,  "  after  the  passing  of  that  act,"  he  shall  sue  in  the 
superior  court  for  a  matter  within  the  jurisdiction  of  the  county  court.  The  act  of 
Parliament  took  effect  from  the  day  it  received  the  royal  assent  (33  Geo.  3,  c.  13), 
and  the  plaintitf  ought  not  afterwards  to  have  issued  his  writ,  but  should  have  waited 
until  the  county  court  was  established. 

Per  Curiam.(J)  The  rule  must  be  discharged,  with  costs.  At  the  time  when  this 
action  was  commenced,  there  was  not  any  court  holden  under  the  statute  in  which 
the  plaintiff  could  have  sued. 

Eule  discharged,  with  costs. 

[699]  Parker  v.  Croltch.  Jan.  29,  1848.— The  129th  section  of  the  9  &  10  Viet, 
c.  95,  which  deprives  of  costs  parties  who  sue  in  the  superior  courts  for  causes 
for  which  plaints  might  have  been  entered  in  the  county  court,  does  not  apply  to 
an  action  commenced  in  the  superior  court  after  the  publication  of  an  order  in 
Council  establishing  the  county  court,  but  before  the  appointment  of  either  judge 
or  clerk. 

[S.  C.  17  L.  J.  Ex.  131  ,:  12  Jur.  8i.] 

Bovill  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  he  should  not 
bring  the  postea  into  Court,  and  file  the  plea  roll,  in  order  to  enable  the  defendant  to 
enter  a  suggestion  thereon,  to  deprive  the  plaintiff  of  costs  under  the  provisions  of  the 
Small  Debts  Act,  9  &  10  Vict.  c.  95,  s.  129. 

It  appeared  from  the  affidavits,  that,  by  two  orders  in  Council,  published  in  the 
London  Gazette,  it  was  ordered,  that  on  the  15th  of  March,  1817,  the  act  should  be  put 
in  force  in  every  county  throughout  England  and  Wales.  The  present  action  was 
commenced  on  the  25th  of  March,  1847,  to  recover  damages  for  a  trespass  in  breaking 
and  entering  the  plaintiff's  dwelling  house,  situate  at  \\'imbledon,  in  the  county  of 
Surrey,  and  within  the  jurisdiction  of  the  Kingston  County  Court.  At  the  time  the 
action  was  commenced,  no  judge  or  clerk  of  that  county  court  had  been  appointed. 
The  cause  was  tried  at  the  Surrey  Summer  Assizes  on  the  9th  of  August,  1847,  when 
a  verdict  was  found  for  the  plaintiff',  with  40s.  damages,  and  the  learned  judge  refused 
to  certify  that  the  action  was  fit  to  be  brought  in  the  superior  court. 

Petersdorff  appeared  to  shew  cause  ;  but  the  Court  called  on 

Bovill  to  support  the  rule.  The  statute  does  not  constitute  any  new  court,  but 
only  enlarges  the  jurisdiction  of  the  old  county  court;  until  a  new  judge  is  appointed 
under  the  statute,  the  sheriff'  remains  judge  of  the  court.  That  appears  from  the 
preamble  of  the  act,  which  recites,  that  "  the  county  court  is  a  court  of  ancient  juris- 

{h)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Piatt,  B. 
Ex.  Div.  X.— 10* 
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diction  havin"  cognizance  of  all  pleas  of  personal  actions  to  any  amount,  by  virtue  of 
a  wi-it  of  justTces  issued  in  that  behalf ;  and  that  the  proceedings  in  the  county  courts 
are  dilatory  and  [700]  expensive,  and  that  it  is  expedient  to  alter  and  regulate  the 
manner  of  proceeding  in  the  said  courts  for  the  recovery  of  small  debts  and  demands." 
[Pollock,  C.  B.  The  .'J9th  section  requires  the  clerk  of  the  court  to  enter  plaints  in 
writing  in  a  book  to  be  kept  for  that  purpose  in  his  office.  Parke,  B.  How  could 
this  pluintift"  have  entered  his  plaint  when  there  was  no  clerk  to  receive  it?]  The 
words  in  the  lL'9th  section,  "for  which  a  plaint  might  have  been  entered  in  any  court 
holden  under  this  act,"  are  descriptive,  not  of  the  act  of  entering  the  plaint,  but  of  the 
cause  of  action  in  which  the  plaint  may  be  entered.  [Parke,  B.  The  case  of  Harries 
V.  Laurence  (ante,  p.  G97)  determines  this  point.  The  129th  section  deprives  of  costs 
a  party  who  sues  in  the  superior  court  for  a  cause  in  respect  of  which  "  a  plaint  might 
have  been  entered  in  any  court  holden  under  that  act."  That  means  a  court  which 
has  jurisdiction  under  the  act,  which  was  not  the  case  here.  The  enactment  is  by 
way  of  punishment  to  a  person  who  has  the  option  of  suing  in  the  county  court,  but 
nevertheless  sues  in  the  superior  court.  Here  the  action  was  commenced  before  there 
was  any  county  court  in  which  the  plaint  could  be  entered,  for  it  was  impossible  to 
do  so  until  a  clerk  was  appointed.  The  plaintitl'  therefore  had  no  option  but  to  sue  in 
the  superior  court.] 

Per  Curiam. (//)     The  rule  must  be  discharged  with  costs. 

[701]  Giles  v.  Hutt  and  Others.  Jan.  29,  1848. — An  audita  querela  is  an 
"action  or  suit"  within  the  4  Anne,  c.  16,  s.  4,  and  a  defendant  may  plead 
several  matters  thereto. 

[S.  C.  4  D.  &  L.  387  ;  17  L.  J.  Ex.  121.     See,  on  other  points,  11  M.  &  W.  756  ; 
12  M.  &  W.  492,  and  p.  59,  ante.] 

In  this  case  Eolfe,  B.,  had  made  an  order  allowing  the  defendants  to  plead  several 
matters  to  a  declaration  in  audita  querela.  A  rule  nisi  having  been  obtained  to 
rescind  that  order, 

Peacock  shewed  cause.  The  4  Anne,  c.  16,  s.  4,  enacts,  that  "it  shall  and  may  be 
lawful  for  any  defendant  or  tenant  in  any  action  or  suit,  or  for  any  plaintiff  in  replevin 
in  any  court  of  record,  with  the  leave  of  the  same  court,  to  plead  as  many  matters 
thereto  as  he  shall  think  necessary  for  his  defence."  An  audita  querela  is  an  "action 
or  suit "  within  the  meaning  of  that  enactment.  The  authorities  are  collected  in  a 
note  to  the  case  of  Tiirner  v.  Davies  (2  Wms.  Saund.  147,  n.  (1)),  where  it  is  said,  "an 
audita  querela  is  an  equitable  action  which  lies  for  a  person  who  either  is  in  execution, 
or  in  danger  of  being  so,  upon  a  judgment,  statute  merchant,  statute  staple,  or  recog- 
nizance, when  he  has  matter  to  shew  that  such  execution  ought  not  to  have  issued,  or 
should  not  issue  against  him."  Again  (2  Wms.  Saund.  148  a.),  "an  audita  querela  is 
a  commission  to  the  judges  to  examine  the  cause  (Cro.  Jac.  29,  Ognel  v.  llandol),  and 
is  in  the  nature  of  a  trespass ;  therefore,  where  it  was  brought  against  two  executors, 
and  one  only  appeared  and  the  other  made  default,  he  who  appeared  was  awarded  to 
answer  alone  :  and  damages  are  given  if  the  execution  be  without  right :  2  H.  4,  17  b. ; 
Bro.  Damages,  38 ;  Executors,  42."  The  nature  of  an  audita  querela  is  also  shewn  in 
the  judgment  of  the  Court  in  Leake  v.  Dawes  (March,  71),  where  Barckley,  J.,  said, 
"  that  if  a  man  be  seised  of  Blackacre  and  Whiteacre,  and  acknowledgeth  a  statute, 
and  afterwards  makes  a  lease  for  yeai-s  of  Whiteacre,  the  remainder  over  in  fee,  and 
then  the  conusee  purchase  [702]  Blackacre,  and  extendeth  the  land  of  the  lessee  for 
years ;  he  held,  that  he  in  remainder  should  have  an  audita  querela  or  a  scire  facias 
for  the  damnification  which  came  to  his  interest.  And  he  held,  that  he  who  had  but 
an  interesse  termini  should  have  an  audita  querela ;  that  one  jointly  only  might  have 
an  audita  querela ;  and  that  the  death  of  one  of  them  should  not  abate  the  writ. 
And  he  held,  that  cestui  que  use  before  the  statute  might  have  an  audita  querela  :  all 
which  proves  it  to  be  but  an  equitable  action,  upon  which  the  law  doth  not  look  with 
so  strict  an  eye  as  upon  other  actions."  In  Blackstone's  Commentaries  (vol.  iii.  p.  406), 
an  audita  querela  is  stated  to  be  "  in  the  nature  of  a  bill  in  equity,  to  be  relieved 
against   the   oppression   of   the   plaintifi';"   but   it    bears    more    resemblance    to   an 

(6)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Piatt,  B. 
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action,  since  damages  are  recoverable.  In  the  case  of  Ognel  v.  llandol  (Cro.  Jae.  29), 
Tanfield,  Serjt.,  in  argument  said,  that  "it  was  ruled  in  Malijns  v.  Haickins  (Cro. 
Eliz.  634),  that  it  was  a  good  surmise  in  an  audita  querela  to  avoid  execution  of  a 
judgment,  that  after  judgment  he  bad  paid  the  entire  sum  :  for  it  is  not  only  a  suit  in 
law,  but  in  equity  also."  In  Mahjns  v.  Hav:k'm.i  (Cro.  Eliz.  634),  it  was  held  that  the 
writ  abated  by  the  death  of  the  defendant.  If  the  plaintiff  be  nonsuited,  he  may  have 
a  new  writ  of  audita  querela,  but  not  a  supersedeas :  Yin.  Abr.  tit.  "  Audita  Querela," 
(L.  4) ;  Fitz.  Xat.  Brev.  104,  O.  Xo  doubt  several  matters  may  be  pleaded  to  a  scire 
facias,  for  it  is  considered  in  law  as  an  action,  and  in  the  nature  of  a  new  original : 

2  AVms.  Saund.  71  a.,  n.  4.  That  writ  bears  a  near  resemblance  to  an  audita  querela, 
the  object  of  the  former  being  to  enforce  a  judgment,  of  the  latter  to  give  relief  from 
it.  The  seventh  section  of  the  statute  of  Anne  points  out  the  cases  to  which  the 
fourth  section  does  not  apply.  And  as  the  Queen  is  not  bound  by  that  statute,  the 
defendant  cannot  plead  double  in  an  information  of  intrusion  in  quare  impedit  where 
the  Queen  is  a  party,  or  in  scire  facias  for  a  bond  [703]  debt  to  the  Queen  :  nor  could 
he  plead  double,  till  the  stat.  32  Ctbo.  3,  c.  58,  to  an  information  in  the  nature  of  a 
quo  warranto:  1  Tidd,  Prac.  65-5;  Altmiiey-General  v.  Allgood  (Parker,  1).  Those  are 
the  only  exceptions.  Shaw  v.  Lord  Akanley  (9  Moore,  694 ;  2  Biug.  32-5)  was  the 
case  of  an  application  to  the  Court  for  leave  to  plead  several  matters  to  a  scire  facias. 
In  Nathan  v.  Giles  (5  Taunt.  558),  several  pleas  were  pleaded  to  a  declaration  in 
audita  querela. 

G.  Pollock,  in  support  of  the  rule.  In  the  case  of  Nathan  v.  Giles  (5  Taunt.  558), 
the  present  objection  was  not  taken.  [Pollock,  C.  B.  That  case  can  hardly  be  .said 
to  have  passed  sub  silentio  :  it  excited  a  great  deal  of  attention  at  the  time.]  Even 
admitting  that  an  audita  querela  is  an  "action  or  suit,"  the  statute  of  Anne  does  not 
apply  to  every  description  of  action  or  suit.  The  Uniformity  of  Process  Act, 
2  Will.  4,  e.  39,  requires  all  personal  actions  to  be  commenced  by  writ  of  summons ; 
but  though  an  audita  querela  is  a  personal  action,  it  is  not  so  within  the  meaning  of 
that  statute.  The  object  of  the  statute  of  Anne  was  to  enable  persons  sued  effectuallv 
to  defend  themselves  against  demands.  The  words,  "  any  defendant  or  plaintiff  in 
replevin,"  shew  that  the  benefit  of  the  statute  is  limited  to  persons  strictly  in  the 
situation  of  defendants.  The  plaintiff  in  an  audita  querela  does  not  seek  to  enforce 
any  demand;  the  defendant  is  in  reality  a  plaintiff;  and  to  allow  several  pleas  would 
be  equivalent  to  allowing  several  replications ;  for  the  subject  matter  of  the  audita 
querela  is  in  the  nature  of  a  plea,  and  the  pleas  are  in  effect  replications.  If  the  ground 
for  relief  stated  in  the  audita  quereUi  had  arisen  earlier,  so  that  the  present  plaintiff 
could  have  pleaded  it  in  the  former  action  puis  darrein  continuance,  the  now  defendant 
could  only  have  replied  one  single  matter.  [Pollock,  C.  B.  There  is  [704]  much 
weight  in  the  argument  that  a  scire  facias  and  audita  querela  are  correlative.]  It 
appears  from  the  case  of  Phillipsmi  v.  Tempest  (1  Dowl.  &  L.  209),  that  Wightman,  J., 
at  one  time  doubted  whether  proceedings  by  scire  facias  were  within  the  statute  of 
Anne.  A  declaration  in  audita  querela  ought  to  comprehend  onlv  one  gravamen: 
Com.  Dig.  tit.  "Audita  Querela,"  (E.  6) :  2  Sell.  Prac.  257  ;  Forrest  v.  Ballard  {Cro.  Eliz. 
809);  Putteiihamx.  Puttenham  (Dyer,  297  b.);  Fitz.  Nat.  Brev.  104,  R.  An  audita 
querela  differs  from  a  scire  facias  in  this,  that  the  former  is  a  remedy  to  which  a  defen- 
dant alone  can  resort,  as  observed  by  Parke,  B.,  in  Aldridge  v.  Buller  (2  M.  &  W.  413) : 
it  is  "  audita  querela  defendentis."  No  damages  or  costs  can  be  given  to  a  plaintiff  in 
an  audita  querela :  Gascoigne  v.  Whalley  (Dyer,  193  b.) ;  2  Sell.  Prac.  257. 

PoLi-OCK,  C.  B.  This  rule  must  be  discharged.  The  statute  of  Anne  enacts,  that 
the  defendant  in  any  "action  or  suit"  may  plead  several  matters;  and  the  question 
is,  whether  a  proceeding  by  audita  querela  is  an  "  action  or  suit."  It  may  not  be  an 
action,  but  it  cannot  be  denied  that  it  is  a  suit.  In  several  of  the  authorities  cited  it 
is  distinctly  called  "  a  suit "  ;  and  in  some  "  an  action."  Surely  it  is  as  much  "  a  suit  " 
as  a  scire  facias:  and  though,  in  the  case  of  Phillipson  v.  Tempest  (1  Dowl.  &  L.  209), 
my  brother  Wightman  at  first  doubted  whether  such  a  proceeding  was  within  the 
statute  of  Anne,  yet  numerous  cases  have  lately  occurred  in  relation  to  joint  stock 
companies,  in  which  the  modern  practice  has  been  to  allow  several  pleas  in  scire  facias. 
There  being,  then,  some  cases  in  which  an  audita  querela  has  been  treated  as  an 
"action  or  suit,"  and  there  being  also  an  analogy  between  that  proceeding  and  a  scire 
facias,  there  is  still  further  a  direct  authority  in  point,  namely,  the  case  [705]  of 
Nathan  v.  Giles  (5  Taunt.  558),  which  excited  a  deal  of  attention,  and  was  made  the 
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suliicct  of  much  discussion  in  Westminster  Hall.  Unless  the  matter  be  such  that  ve 
are  bound  to  refuse  a  double  pleading,  I  think  we  ought  to  grant  it.  It  may  be 
inconvenient,  but  it  is  certainly  just,  that  a  party  should  have  an  opportunity  of  stating 
everv  point  of  defence  on  the  record.  ,      ,  ,     ,         ^     ,  i 

Parke  B.  I  am  of  the  same  opinion.  It  is  reasonable  that  the  defendant  should 
be  allowed' the  privilege  of  pleading  double,  unless  we  are  bound  by  some  case  to  the 
contrarv ;  and  there  is  no  decision  which  prevents  us  from  holding  that  an  audita 
querela" is  a  suit  within  the  statute  of  Anne. 

Alderson,  B.  The  form  of  the  writ  shews  that  the  party  who  sues  it  out  is  a 
plaintifl'.  It  commands  us,  having  heard  the  complaint  of  George  Giles,  to  cause  full 
and  speedy  justice  to  be  done.  If,  therefore,  the  party  who  comes  in  the  ordinary 
way  of  a  person  who  sues  out  a  writ  and  complains,  is  a  plaintifl',  the  person  against 
whom  the  writ  is  issued,  and  who  is  called  upon  to  answer,  must  be  a  defendant. 
Then  the  statute  says,  that  any  defendant  in  any  action  or  suit  may  plead  seveial 
matters.     It  seems  to  me  that  the  case  falls  within  the  very  words  of  the  statute. 

PLArr,  B.  The  words  of  the  statute  are  very  plain.  It  is  clear  that  a  defendant 
in  scire  facias  may  plead  several  matters.  I  cannot  distinguish  an  audita  ciuerela  from 
a  scire  facias  ;  indeed,  in  many  particulars  they  are  exceedingly  alike.  For  instance, 
a  defendant  in  scire  facias  cannot  plead  in  bar  of  the  execution  any  matter  which  he 
mi"ht  have  pleaded  in  bar  of  the  action.  So,  in  audita  querela,  a  defendant  cannot 
set  up  any  matter  in  discharge  which  he  [706]  has  omitted  to  plead  to  the  original 
action.  I  think  the  one  is  as  much  a  "suit"  as  the  other ;  and  that  the  defendant 
in  this  case  ought  to  be  allowed  to  plead  several  matters. 

Kule  discharged. 

GOODCIIILD  r.  Leadham  and  Fernyhough,  Executors  of  Allen,  Deceased.  Jan.  25, 
1848. — In  an  action  against  two  executor.s,  the  Court  refused,  after  plea,  to  amend 
the  writ  of  summons,  by  adding  the  name  of  another  executor,  although  the 
Statute  of  Limitations  had  run  since  the  commencement  of  the  suit.  Quaere,  if 
the  amendment  would  have  been  allowed  before  declaration  or  plea. — In  order  to 
save  the  Statute  of  Limitations,  the  Court  will  amend  writs  of  summons  in  all 
cases  where  an  amendment  could  have  been  made  under  the  old  process. 

[S.  C.  5  D.  &  L.  383  ;  17  L.  J.  Ex.  90;  12  Jur.  83.] 

On  the  27th  of  September,  1847,  a  writ  of  summons  in  an  action  on  promises  was 
sued  out  by  the  plaintiff  against  the  defendants,  as  executors  of  Allen,  who  died  on 
the  2Hh  of  June  in  that  year.  The  defendants  having  appeared,  the  plaintiff  declared 
on  the  1.5th  of  November  for  goods  sold  and  delivered.  On  the  26th,  the  defendants 
pleaded  to  part  of  the  declaration  ne  unques  executors  and  plene  administravit :  and 
to  the  residue,  uon  assumpsit.  The  plaintiff  afterwards  discovered  that  Mrs.  Allen, 
the  widow  of  the  testator,  was  co-executrix  with  the  defendants ;  and  that,  on  the 
21st  of  October,  she  alone  had  obtained  probate  of  the  will,  leave  being  reserved  for 
the  defendants  to  come  in  and  prove.  The  last  item  in  the  account  bore  date  the 
29th  of  September,  1841 ;  consequently,  a  fresh  action  would  have  been  barred  by  the 
Statute  of  Limitations.  A  summons  was  taken  out  at  Chambers  to  amend  the  writ ; 
and,  on  the  23rd  of  December,  Alderson,  B.,  made  an  order,  that,  on  payment  of  costs, 
the  plaintiff  should  be  at  liberty  to  amend  the  writ  of  summons  and  all  subsequent 
proceedings,  by  adding  the  name  of  the  co-executrix  as  a  defendant ;  the  defendants 
to  have  until  the  fourth  day  of  Hilary  Term  to  plead  de  novo,  with  liberty  to  the 
parties  to  apply  to  the  Court.     A  rule  having  been  obtained  to  rescind  this  order, 

Martin  shewed  cause.  The  case  falls  within  the  general  rule  as  to  amending  writs. 
Before  the  Uniformity  of  Pro-[707]-cess  Act,  a  special  capias  was  amended  by  altering 
the  name  of  a  defendant,  in  order  that  application  might  be  made  for  a  new  original, 
the  object  being  to  fix  the  bail :  Can  v.  Uliaw  (7  T.  R.  299).  So,  in  Buihcrfml  v.  Mein 
(2  Smith,  392),  a  special  capias  was  amended  by  inserting  the  Christian  names  of  two 
of  the  defendants.  [Parke,  B.  The  difficulty  is  in  adding  a  defendant.]  It  is  true, 
that,  in  lioberts  v.  Bate  (6  A.  &  E.  778),  the  Court  of  Queen's  Bench  refused  to  amend 
a  writ  of  summons  by  adding  the  name  of  a  defendant ;  but  in  that  case  the  non- 
joinder had  been  pleaded  in  abatement.  The  judgment  of  Lord  Denman,  C.  J.,  and 
Pattesou,  J.,  in  that  case,  seems  at  variance  with  the  more   recent  decisions   in   this 
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Court.  In  Broun  v.  FuUcrton  (13  M.  &  W.  556),  the  plaintifts,  assignees  of  a  bankrupt, 
were  allowed  to  amend  the  writ  of  summons,  by  adding  the  name  of  the  official 
assignee  as  a  plaintiff",  in  order  to  save  the  Statute  of  Limitatious.  Also,  in  an  action 
by  the  assignees  of  a  bankrupt  against  the  public  officers  of  a  banking  company,  this 
Court,  for  the  same  reason,  allowed  the  writ  to  be  amended  by  stating  the  character 
of  the  plaintiffs  and  defendants  :  Christie  v.  Beil  (16  M.  &  W.  669).  The  amendment 
will  work  no  hardship,  as  the  defendants  merely  represent  the  estate  of  the  testator. 

Petersdorrt,  in  support  of  the  rule.  Neither  the  Court  nor  a  judge  has  any 
jurisdiction  to  compel  a  stranger  to  the  suit  to  come  in  and  be  made  a  party.  It  is 
important  with  reference  to  the  disti-ibution  of  assets,  that  the  co-executrix  should 
have  been  served  with  the  writ.  Suppose  the  two  executors  named  in  the  writ  had 
made  a  voluntary  payment  to  another  creditor  after  this  action  was  commenced,  the 
effect  of  adding  the  co-executrix  as  a  defendant  would  be  to  render  her  guilty  of  a 
devastavit,  although  she  had  no  notice  of  the  proceedings.  There  is  no  instance  in 
the  [708]  books  in  which  the  Courts  have  allowed  a  writ  to  be  amended  in  order  to 
introduce  a  new  party  as  defendant.  To  do  so  would  be  to  overrule  liuherfs  v.  Bate 
(6  A.  &  E.  77b).  [Parke,  B.  The  reason  assigned  for  the  amendment  in  Carr  v. 
dJmw  (7  T.  K.  299)  is  not  very  satisfactory.  In  the  case  of  Rutherford  v.  Mein  (2  Smith, 
392),  the  amendment  must  have  been  before  declaration.  There  is  a  difficulty  in 
seeing  how  this  amendment  could  have  been  made  before  the  Uniformity  of  Process 
Act.  After  that  act  passed,  there  was  a  meeting  of  the  judges  for  the  purpose  of 
considering  whether  amendments  should  be  allowed  in  the  same  way  as  under  the  old 
process.  My  brother  Alderson  and  I  thought  that  the  statute  made  no  difference,  but 
we  were  in  a  minority.  In  Roberts  v.  Bate  (6  A.  &  E.  778),  my  brother  Patteson  saj's, 
the  judges  resolved  not  to  amend  under  the  new  process,  and  he  refers  to  what  I  said 
in  Lakm  v.  IVatscm  (2  C.  &  M.  685;  4  Tyr.  839).  The  resolution  of  the  judges  is 
also  correctly  stated  by  Taunton,  J.,  in  Hodgkinson  v.  Hndgkinson  (1  A.  &  E.  533). 
^^^e  soon  found  the  inconvenience  of  the  rule,  and  in  this  Court  determined  to  amend 
in  all  cases  where  the  penalty  would  be  the  loss  of  the  debt  by  reason  of  the  Statute 
of  Limitations.  It  appears  from  the  ease  of  Roberts  v.  Bate  (6  A.  &  E.  778)  that  the 
Court  of  Queen's  Bench  has  not  acted  on  the  same  rule.  Our  practice  is  to  allow 
amendments  for  the  purpose  of  saving  the  statute,  in  all  cases  where  they  could  have 
been  made  under  the  old  process.  Then,  could  this  amendment  have  been  made  under 
the  old  system?  There  is  great  difference  between  adding  a  plaintiff  and  a  defendant. 
In  the  case  of  the  former  it  is  done  with  his  consent,  but  with  respect  to  the  latter  you 
must  undo  all  that  has  been  done,  and  proceed  as  if  it  were  a  new  action.]  If  this 
amendment  be  refused,  the  plaintiff"  will  not  altogether  lose  his  remedy,  for  it  exists 
against  the  two  executors,  they  not  having  pleaded  in  abatement  the  nonjoinder  of 
the  third. 

[709]  Pollock,  C.  B.  The  rule  ought  to  be  absolute.  This  amendment,  as  it 
seems  to  me,  could  not  have  been  made  liefore  the  Uniformity  of  Process  Act,  and  I 
am  not  aware  of  any  instance  in  which  we  have  gone  further  since  the  alteration  made 
by  that  statute.  The  established  practice  of  the  Court  with  reference  to  amendments 
is  this,  that  whatever  could  have  been  done  before  the  Uniformity  of  Process  Act  will 
be  done  now.  As  this  amendment  would  not  have  been  allowed  under  the  old  system, 
that  is  a  sufficient  reason  for  saying  that  it  ought  not  to  be  allowed  now.  There  is 
ver\^  great  difference  between  adding  a  plaintiff",  who  comes  before  the  Court  and  says 
that  he  is  willing  to  be  joined,  and  adding  a  defendant  who  is  not  before  the  Court, 
and  over  whom  neither  the  judge  at  chamljers  nor  we  have  any  control. 

P.\KKE,  B.  The  practice  of  the  Court  is  settled  by  the  cases  of  Broim  v.  Fullerton 
and  Christie  v.  Bell.  It  must  not,  however,  be  taken  that  all  the  judges  were  con- 
sulted previously  to  those  decisions.  The  matter  underwent  great  discussion,  and 
was  not  finally  settled,  though  we  laid  down  a  rule  in  this  Court  dift'erent  from  that 
on  which  the  majority  of  the  judges  were  disposed  to  act.  We  agreed  to  abide  by 
that  rule,  and  not  to  amend  process  except  in  two  cases,  that  is,  where  the  penalty  of 
the  blunder  would  be  so  great  as  to  amount  to  a  loss  of  the  entire  debt,  and  where  the 
writ  by  mistake  varied  from  the  praecipe.  With  those  two  exceptions,  we  adhere  to 
the  general  rule.  We  are  then  to  say  whether  this  case  comes  within  the  rule  laid 
down  by  us.  I  agree  with  the  Lord  Chief  Baron  that  we  should  do  all  that  could 
have  been  done  under  the  old  practice  ;  but,  to  say  the  least  of  it,  I  have  very  great 
doubt  whether  this  amendment  could  have  been  made  under  the  old  process      In  the 
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case  of  Euthcrford  v.  Mein,  the  amendment  was  evidently  made  at  an  earlier  stage  of 
the  proceedings ;  but  where  matters  have  gone  so  far  as  here,  there  is  no  precedent  of 
such  [710]  an  amendment.  There  is  great  inconvenience  in  all  cases  in  inserting  an 
additional  defendant ;  it  is  not  like  adding  a  new  plaintiff,  for  that  is  always  done  with 
his  consent. 

Aldekson,  B.  I  am  glad  that  I  raised  this  question  for  the  opinion  of  the  Court, 
as  we  shall  now  bo  able  to  come  to  some  definite  rule  on  the  subject.  I  agree  that 
where  the  Statute  of  Limitations  applies,  we  ought  to  make  the  same  amendments 
as  the  Courts  did  under  the  old  process.  That  being  so,  we  ought  to  consider  what 
discretion  the  Courts  would  have  exercised  before  the  Uniformity  of  Process  Act. 
I  think  that  under  the  old  practice  this  amendment  would  not  have  been  allowed.  It 
might  have  been  different  if  the  application  had  been  made  at  an  earlier  stage  of  the 
proceedings,  as  in  the  case  of  Carr  v.  Shaw.  But  we  must  exercise  the  same  discretion 
as  our  predecessors,  and  only  allow  amendments  in  cases  where  they  do  not  produce 
any  great  alteration  in  the  proceedings.  Here  the  amendment  would  disturl)  the 
whole  proceedings  in  the  suit.  Besides,  the  case  does  not  come  within  the  general 
rule,  by  which  amendments  to  save  the  Statute  of  Limitations  are  only  allowed  where 
the  plaintiff  would  otherwise  be  deprived  of  his  remedy.  In  thi.s  case  the  plaintiff  is 
not  deprived  of  his  remedy,  except  as  against  the  co-executrix  ;  he  may  still  pursue 
it  iigainst  the  other  two. 

Platt,  B.  I  am  of  the  same  opinion.  The  question  is,  whether  the  Court  will 
alter  the  ordinary  course  of  practice  for  the  purpose  of  introducing  a  new  defendant 
on  the  record,  and  depriving  the  parties  sued  of  their  right  under  the  Statute  of 
Limitations.  That  question  did  not  arise  in  Broini  v.  Fuller/on,  where  the  writ  was 
amended  by  adding  the  name  of  the  official  assignee,  because  in  that  case  there  was 
the  same  defendant  on  the  record,  and  there  was  no  laches  in  the  plaintiff,  who  sued 
for  a  debt  due  to  the  bank-[711]-rupt's  estate.  So,  in  the  case  of  Carr  v.  Shaw,  where 
the  name  of  the  plaintiff  was  altered,  the  parties  to  the  suit  wei'e  the  same.  But  here 
the  Court  is  asked  to  add  a  new  defendant  after  the  Statute  of  Limitations  has  run  : 
to  do  so  would  be  to  repeal  the  statute. 

Kule  absolute. 

HiGGS  V.  Mortimer.  Jan.  25,  1848. —  To  a  declaration  in  covenant,  which 
commenced  by  stating  that  the  defendant  was  summoned  to  answer  the  plaintiff 
and  R.,  since  deceased,  by  virtue  of  a  writ  issued  on  the  21st  March,  1843,  the 
defendant  pleaded,  in  bar  of  the  further  maintenance  of  the  action,  special  pleas 
of  the  Statute  of  Limitations,  alleging  that  the  first  writ  with  which  the  defen- 
dant was  served  was  a  writ  of  pluries  summons,  dated  21st  October,  1846,  and 
that  such  writ  was  not  issued  within  one  calendar  month  next  after  the  expiration 
of  any  preceding  writ  of  summons,  and  that  the  cause  of  action  did  not  accrue 
within  twenty  years  next  before  the  date  and  issuing  of  the  said  pluries  writ  of 
summons  : — Held  bad  on  special  demurrer ;  first,  as  an  argumentative  denial  that 
the  cause  of  action  accrued  more  than  twenty  years  before  the  commencement  of 
the  suit;  secondly,  as  not  being  properly  pleaded  in  bar  of  the  further  main- 
tenance of  the  action.— Notwithstanding  the  10th  section  of  the  Uniformity  of 
Process  Act,  2  Will.  4,  c.  39,  requires  a  particular  mode  of  issuing  and  continuing 
writs,  in  order  to  prevent  the  operation  of  any  Statute  of  Ijimitations,  a  plea  of 
such  statute  must,  in  all  actions,  be  in  the  general  form,  that  the  cause  of  action 
did  not  accrue  within  years  next  before  the  commencement  of  the  suit ; 

and  if  the  plaintiff  replies  that  the  cause  of  action  did  accrue  within  the  limited 
time,  he  must  shew  by  a  proper  record  that  all  the  formalities  required  by  the 
10th  section  have  been  complied  with. 

[S.  C.  .5  D.  &  L.  756.] 

Covenant.  The  declaration,  which  was  dated  the  18th  December,  a.d.  184 6, 
commenced  by  stating,  that  the  defendant  had  been  summoned  to  answer  the  plaintiff 
and  one  K.  EatcliHe,  by  virtue  of  a  writ  issued  on  the  21st  March,  A.D.  1843,  at  the 
suit  of  the  plaintiff  and  K.  Ratcliffe,  which  said  R.  Eatcliffe,  after  the  issuing  of  the 
writ,  and  before  this  day,  to  wit,  on  the  20th  October,  A.D.  1844,  died,  and  the^aiutiff 
survived  him:  it  then  alleged,  that  heretofore,  to  wit,  on  the  23rd  March,  a.d.  1820, 
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by  a  certain  indenture  then  made  between  the  defendant  of  the  first  part,  Sarah 
Ratcliffe  of  the  second  part,  and  the  plaintiff  and  E.  KatclifFe  of  the  third  part, 
(profert),  after  recitin^  that  a  marriage  was  intended  to  be  solemnised  between  the  defen- 
dant and  Sarah  RatcliSe,  the  defendant  did  covenant,  promise,  and  agree  to  and  with 
the  plaintiff  and  R.  Ratclitfe,  that  he  the  defendant  should  and  would,  at  the  expiration 
[712]  of  three  years  from  the  time  of  the  solemnisation  of  the  said  intended  marriage, 
pay  unto  the  plaintiff  and  R.  Ratcliffe  the  sum  of  £1000.  Averment,  that  after  the 
making  of  the  said  indenture,  to  wit,  on  the  25th  March,  A.D.  1820,  the  said  intended 
marriage  was  duly  solemnised,  and  that  the  term  of  three  years  from  the  solemnisation 
thereof  expired  long  before  the  commencement  of  this  suit :  Breach,  non-payment. 

First  plea.  That  the  plaintiff  ought  not  further  to  maintain  his  action  ;  because 
he  (the  defendant)  says,  that  the  first  and  only  writ  with  which  the  defendant  has 
been  served  in  this  action,  and  according  to  the  exigency  of  which  said  writ  the  defen- 
dant, after  he  had  been  so  served,  to  wit,  on  the  1st  day  of  December,  A.D.  1846,  entered 
an  appearance  in  this  action,  was  a  certain  writ  of  pluries  summons  sued  and  prosecuted 
by  the  plaintiff  H.  Higgs,  out  of  the  Court  of  our  lady  the  Queen  before  the  Barons 
of  her  Exchequer  at  Westminster,  on  and  bearing  date  the  21st  October,  A.D.  1846. 
And  the  defendant  further  says,  that  the  said  writ  of  pluries  summons  was  not  issued 
within  one  calendar  month  next  after  the  expiration  of  any  preceding  writ  of 
summons  in  this  action,  including  the  day  of  such  expiration  ;  and  that  no  proceedings 
to  or  towards  outlawry  have  been  had  upon  any  of  the  writs  in  this  action  ;  and  that 
the  cause  of  action  in  the  declaration  mentioned  did  not  accrue  at  any  time  within  twenty 
years  next  before  the  date  and  issuing  of  the  said  writ  of  pluries  summons  in  this  plea 
mentioned  to  have  been  issued  on  and  bearing  date  the  21st  October,  A.D.  1846,  and 
with  which  the  defendant  was  served  as  aforesaid ;  and  that  the  said  last-mentioned 
writ  was  issued  more  than  ten  years  next  after  the  end  of  the  session  of  Parliament 
holden  in  the  third  and  fourth  years  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth.  And  this  the  defendant  is  ready  to  verify  :  wherefore  he  prays  judgment 
if  the  plaintiff  ought  further  to  maintain  his  said  action. 

Second  plea.  That  the  plaintiff  ought  not  further  to  maintain  his  action;  because 
the  defendant  says  that  the  first  [713]  and  only  writ  with  which  the  defendant  has 
lieen  served  in  this  action,  and  according  to  the  exigency  of  which  said  writ  the 
defendant,  after  he  had  been  so  served,  to  wit,  on  the  1st  December,  A.D.  1846, 
entered  an  appearance  in  this  action,  was  a  certain  writ  of  pluries  summons  sued  and 
prosecuted  by  the  plaintiff  H.  Higgs,  out  of  the  Court  of  our  lady  the  Queen  before 
the  Barons  of  her  Exchequer  at  Westminster  in  this  present  action,  on  and  bearing 
date  the  21st  October,  a.d.  1846.  And  the  defendant  further  says,  that  the  said 
last-mentioned  writ  of  pluries  summons  was  issued  in  continuation  of  a  certain  other 
writ  of  pluries  summons  sued  and  prosecuted  by  the  plaintiff  H.  Higgs,  out  of  the 
said  court  in  the  present  action,  on  and  bearing  date  the  3rd  August,  A.D.  1846. 
(The  plea  then  stated  in  similar  terms  the  several  writs  of  pluries  summons  issued  in 
continuation  of  previous  writs,  namely,  writs  issued  by  the  plaintiff  H.  Higgs,  on 
and  bearing  date  the  28th  March,  A.D.  1846,  the  3rd  Nov.  A.D.  184.5,  and  the  24th 
June,  A.D.  1845,  and  similar  writs  issued  by  the  plaintiff  H.  Higgs  and  R.  Ratcliffe, 
on  and  bearing  date  3rd  February,  A.D.  1845,  the  17th  September,  A.D.  1844,  the 
3rd  May,  A.D.  1844,  the  30th  December,  a.d.  1843.)  And  the  last-mentioned  writ 
of  pluries  summons  was  issued  in  continuation  of  a  certain  writ  of  alias  summons 
sued  and  prosecuted  by  the  said  H.  Higgs  and  R.  Ratcliffe  out  of  the  same  court  in 
this  present  action,  on  and  bearing  date  the  7th  August,  a.d.  1843;  and  that  the 
last-mentioned  writ  of  alias  summons  was  issued  in  continuation  of  the  said  original 
writ  of  summons  in  the  declaration  mentioned.  And  the  defendant  further  saith, 
that  the  writ  of  pluries  summons  above  mentioned  to  have  been  issued  on  and  bearing 
date  the  28th  March,  A.D.  1846,  was  not  entered  of  record  within  one  calendar  month 
next  after  the  expiration  thereof,  including  the  day  of  such  expiration,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided  ;  and  that  no  proceedings 
towards  outlawry  have  been  had  upon  any  of  the  said  writs ;  [714]  and  that  the 
cause  of  action  in  the  declaration  mentioned  did  not  accrue  at  any  time  within  twenty 
years  next  before  the  date  and  issuing  of  the  writ  of  pluries  summons  above  mentioned 
to  have  been  issued  on  and  bearing  date  the  3rd  August,  A.D.  1846,  or  before  the 
date  and  issuing  of  the  said  writ  of  summons  above  mentioned  to  have  been  issued 
on  and  bearing  date  the  21st  October,  a.d.  1846,  and  with  which  the  defendant  was 
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served  as  aforesaid  ;  and  that  the  said  last-mentioned  writs  were  issued  more  than 
ten  vears  next  after  the  end  of  the  session  of  Parliament  holden  in  the  third  and 
fourth  years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth.  And  this 
the  defendant  is  ready  to  verify:  wherefore  he  prays  judgment  if  the  plaintiff  ought 
further  to  maintain  his  action. 

Special  demurrer  to  the  first  plea,  assigning  for  causes,  (amongst  others),  that  the 
plea  is  bad  as  being  argumentative,  and  as  stating  evidence,  inasmuch  as  it  is  nowhere 
directly  and  affirmatively  alleged  that  the  issuing  of  the  said  pluries  writ  of  summons, 
dated  the  21st  October,  a.d.  1846,  and  with  which  the  defendant  was  served,  was 
the  commencement  of  this  suit,  or  that  the  cause  of  action  did  not  accrue  within 
twenty  years  next  before  the  commencement  of  the  suit ;  but  certain  alleged  facts 
are  relied  on  by  way  of  argument  and  inference  to  shew  that  such  writ  of  pluries 
■summons  ought  to  be  considered  as  in  legal  effect  the  commencement  of  this  suit : 
also,  that  if  it  be  intended  as  a  plea  that  the  cause  of  action  did  not  accrue  within 
twenty  years  next  before  the  commencement  of  the  suit,  it  is  lepugnant  and  incon- 
sistent, inasmuch  as  it  is  pleaded  in  bar  of  the  further  maintenance  of  the  action,  and 
then  by  implication  admits,  that,  at  the  commencement  of  the  suit,  there  was  a  good 
and  sufficient  cause  of  action. 

There  was  a  similar  demurrer  to  the  second  plea. 

Joinder  in  demurrer. 

Cowling  argued  in  support  of  the  demurrers,  in  last  [715]  Michaelmas  Term 
(November  17).  The  pleas  are  bad  on  the  grounds  as.signed.  They  are  founded  on 
the  Stat.  3  &  4  Will.  4,  c.  42,  s.  3, (a)  which  limits  the  time  for  bringing  actions  on 
specialties.  The  language  of  that  section  is  similar  to  that  of  the  21  Jac.  1,  c.  16, 
s.  3,(i)  so  that  the  same  [716]  principle  of  pleading  will  apply  to  specialties  as  to 

(o)  Enacting,  "  That  all  actions  of  debt  for  rent  upon  an  indenture  of  demise,  all 
actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  and  all  actions  of  debt 
or  scire  facias  upon  any  recognisance,  and  also  all  actions  of  debt  upon  any  award 
where  the  submission  is  not  bj'  specialty,  or  for  any  fine  due  in  respect  of  any  copy- 
hold estates,  or  for  an  escape,  or  for  money  levied  on  any  fieri  facias,  and  all  actions 
for  penalties,  damages,  or  sums  of  money  given  to  the  party  grieved,  by  any  statute 
now  or  hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at  any  time  after  the 
end  of  the  present  session  of  Parliament,  shall  be  commenced  and  sued  within  the 
time  and  limitation  hereinafter  expressed,  and  not  after;  that  is  to  say,  the  said 
actions  of  debt  for  rent  upon  an  indenture  of  demise,  or  covenant  or  debt  upon  any 
bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon  recognisance,  within  ten 
years  after  the  end  of  this  present  session,  or  within  twenty  years  after  the  cause  of 
such  action  or  suit,  but  not  after :  the  said  actions  by  the  party  grieved,  one  year 
after  the  end  of  this  present  session,  or  within  two  years  after  the  cause  of  such 
actions  or  suits,  but  not  after  ;  and  the  said  other  actions  within  three  years  after  the 
end  of  this  present  session,  or  within  six  years  after  the  cause  of  such  actions  or  suits, 
but  not  after ;  provided  that  nothing  herein  contained  shall  extend  to  any  action  given 
by  any  statute  where  the  time  for  bringing  such  action  is  or  shall  be  by  any  statute 
specially  limited." 

(!>)  Enacting,  "That  all  actions  of  trespass  quare  clausum  fregit,  all  actions  of 
trespass,  detinue,  action  sur  trover,  and  replevin  for  taking  away  of  goods  and  cattle  ; 
all  actions  of  account,  and  upon  the  case,  other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors  and  servants  ; 
all  actions  of  debt  grounded  upon  any  lending  or  contract,  without  specialty ;  all 
actions  of  debt  for  arrearages  of  rent,  and  all  actions  of  assault,  menace,  battery, 
wounding,  and  imprisonment,  or  any  of  them,  which  shall  be  sued  or  brought  at  aiiy 
time  after  the  end  of  this  present  session  of  Parliament,  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereafter  expressed,  and  not  after;  (that  is  to  say), 
the  said  actions  upon  the  case,  (other  than  for  slander),  and  the  said  actions  for 
account,  and  the  said  actions  for  trespass,  debt,  detinue,  and  replevin  for  goods  or 
cattle,  and  the  said  action  of  trespass  quare  clausum  fregit,  within  three  years  next 
after  the  end  of  this  present  session  of  Parliament,  or  within  six  years  next  after  the 
cause  of  such  actions  or  suit,  and  not  after ;  and  the  said  actions  of  trespass,  of  assault, 
battery,  wounding,  imprisonment,  or  any  of  them,  within  one  year  next  after  the  end 
of  this  present  session  of  Parliament,  or'within  four  years  next  after  the  cause  of  such 
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simple  contract  debts.     It  will  perhaps  be  argued,  that  these  pleas  are  good  by  virtue 
f  the  2  Will.  4,  c.  39,  s.  10:  but  in  order  to  ascertain  the  effect  of  that  enactment, 
;•  is  necessary  to  advert  to  the  law  respecting  limitations  at  the  time  that  statute 
issed.     In  proceedings  by  original,  if  the  defendant  sought  to  avail  himself  of  the 
>tatute  of  Limitations,  he  merely  pleaded  that  the  cause  of  action  did  not  accrue 
within  six  years  next  before  the  commencement  of  the  suit.     When  the  action  was 
immenced  by  bill,  the  defendant  might  either  have  pleaded  in  the  same  way,  or 
;  U  the  cause  of  action  did  not  accrue  within  six  years  next  before  the  exhibiting  of 
:ie  bill.     In  the  former  case,  the  plaintiff,  by  his  replication,  merely  traversed  the 
lea,  and  gave  the  process  in  evidence  to  shew  the  true  commencement  of  the  suit; 
nt  if  the  defendant  pleaded  in  the  latter  mode,  then  the  plaintiff,  who  had  his  option 
hether  he  would  treat  the  process  or  the  exhibiting  of  the  bill  as  the  commencement 
I  the  suit,  if  he  intended  to  adopt  the  process,  was  bound  to  reply  it  with  con- 
nuances:  2  Wms.  Saund.  6-3  g.,  n.  (o),  Beardmore  v.  RaUenhury  {b  B.  &  Aid.  4-52), 
:'ijilor  V.  Gregory  (2  B.  &  Adol.  2-57),  Lkkeimn  v.  league  (1  C.  M.  &  R.  241).     That, 
iwever,  was  the  only  case  in  which  a  special  replication  was  necessary.     Before  the 
'  Uiformity  of  Process  Act,  if  a  plaintiff  sued  out  a  writ  and  got  it  properly  returned, 
I'irrU  v.  JFfliJfwd  (6  T.  E.  617),  it  might  at  any  time  afterwards  be  connected  with 
^ubse-[717]-quent  writ  with  which  the  defendant  was  served  :  Beardmore  v.  Rattenhwri/ 
r>  B.  &  Aid.  4.52),  Taijhr  v.  Gregory  (2  B.  &  Adol.  2-57).     The  10th  section  of  this 
'1  Will.  4,  c.  39,  was  intended  to  obviate  that  mischief.     It  enacts,  "that  no  writ 
i-sued  by  authority  of  this  act  shall  be  in  force  for  more  than  four  calendar  months 
from  the  day  of  the  date  thereof,  including  the  day  of  such  date  ;  but  every  writ  of 
summons  and  capias  may  be  continued  by  alias  and  pluries,  as  the  case  may  require, 
if  any  defendant  therein   named  may  not  have  been  arrested    thereon,   or   served 
therewith  :    Provided  always,  that  no  first  writ  shall  be  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the  commencement  of  the  action  may 
be   limited,  unless  the  defendant  shall  be  arrested  thereon,  or  served  therewith,  or 
proceedings  to  or  towards  outlawry  shall  be  had  thereupon,  or  unless  such  writ,  and 
every  writ  (if  any)  issued  in  continuation  of  a  preceding  writ,  shall  be  returned  non 
est  inventus,  and  entered  of  record  within  one  calendar  month  next  after  the  expira- 
tion thereof,  including  the  day  of  such  expiration,  and  unless  every  writ  issued  in 
continuation  of  a  preceding  writ "  tfec.     That  enactment  makes  no  alteration  in   the 
mode  of  pleading,  but  merely  points  to  the  evidence  necessary  to  defeat  the  Statute 
of  Limitations.     The  term  "  available  "  means  available  in  evidence.     Prntt  v.  Hawkins 
(15  M.  &  W.  399)  is  in  point :  that  case  decided,  that  where  a  writ,  issued  within  six 
years  after  the  cause  of  action  accrued,  has  not  been  duly  continued,  the  defendant  is 
not  bound  to  plead  such  non-continuance  specially,  but  may  take  advantage  of  it  under 
the  general  plea,  that  the  cause  of  action  did  not  accrue  within  six  years  next  before 
the  commencement  of  the  suit.(f/)     The  reason  is,  that  the  first  writ  is  not  the  [718] 
commencement  of  the  suit  with  reference  to  the  Statute  of  Limitations,  unless  it  has 
been  properly  continued.     There  is  another  objection  to  these  pleas,  viz.  that  they  are 
not  pleaded  in  bar,  but  against  the  further  maintenance  of  the  action.     [Parke,  B. 
If  the  pleas  are  good,  they  afford  an  entire  bar.] 

Crompton,  contra.  The  plaintiff  having  declared  on  the  writ  issued  in  the  joint 
names  of  himself  and  R.  Ratcliffe,  it  became  necessary  for  the  defendant  to  specially 
state  the  facts,  shewing  that  such  writ  was  not  the  commencement  of  the  suit ;  or,  at 
least,  he  was  at  liberty  to  do  so.  The  plaintiff  was  no  doubt  justified  in  alleging  in 
his  declaration,  that  the  defendant  was  summoned  by  virtue  of  the  writ  issued  on  the 
21st  March,  1843,  because  in  some  cases,  as  tender  or  payment,  the  first  writ  is  the 
commencement  of  the  suit.  [Alderson,  B.  If  there  had  been  a  plea  of  tender, 
together  with  the  plea  of  the  Statute  of  Limitations  then  the  words,  "  before  the 
commencement  of  the  suit,"  would  have  meant  two  different  periods  Parke,  B.  The 
form  prescribed  by  the  rule  of  Hilary  Term,  4  Will.  4,  requires  to  be  inserted  in  the 

actions  or  suit,  and  not  after ;  and  the  said  actions  upon  the  case  for  words,  within 
one  year  after  the  end  of  this  present  session  of  Parliament,  or  within  two  years  next 
after  the  words  spoken,  and  not  after." 

(d)  Alderson,  B.,  observed,  that  is  was  not  stated  in  the  report  of  that  case  when 
the  bill  of  exchange  became  due.  Lush,  who  had  argued  the  case,  said  it  was  a  three 
months'  bill. 
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issue  the  date  of  the  first  writ,  not  of  the  writ  with  which  the  defendant  has  been 
served.  That  is  correct  here ;  and  it  would  have  been  enough  to  have  pleaded  the 
statute  in  the  ordinary  form,  and  the  plaintifi'  in  answer  must  have  denied  the  fact, 
and  in  proof  of  the  issue  have  put  in  the  roll  with  continuances.  The  only  question 
is,  whether  the  defendant  may  not  also  plead  the  facts  specially,  as  here.]  The  statute 
having  given  a  different  meaning  from  its  ordinary  sense  to  the  term  "commencement 
of  the%uit,"  the  defendant  is  entitled,  upon  every  principle  of  pleading,  to  answer  the 
prima  facie  case  of  the  first  writ  being  the  commencement  of  the  suit,  by  shewing 
specially  its  real  commencement,  viz.  by  the  writ  with  which  the  defendant  was 
served.  If  the  defendant  had  pleaded  the  statute  in  the  general  form,  he  might  have 
been  defeated  by  the  produc-[719]-tion  of  an  amended  roll.  These  pleas  are  calculated 
to  raise  upon  the  record  the  question,  how  far  a  judge  can  amend  by  putting  on  the 
roll  matter  which  the  statute  says  shall  be  entei'ed  at  a  particular  time.  It  is  not  a 
pleading  of  evidence,  but  a  statement  bringing  the  party  within  a  statutory  provision, 
which  says  that  the  cause  of  action  shall  be  bari'ed,  though  the  suit  has  been  com- 
menced within  twenty  years,  unless  the  first  and  continuing  writs  are  sued  out  with 
certain  formalities.  [Parke,  B.  When  the  statute  says,  that  no  first  writ  shall  be 
available,  it  must  mean  that  it  shall  not  be  the  commencement  of  the  suit.]  There 
cannot  be  two  dift'erent  commencements  of  the  suit;  but  under  the  statute  there  is  a 
period  after  the  commencement  of  the  suit,  when,  in  consequence  of  non-compliance 
with  the  required  formalities,  the  limitation  attaches.  The  cases  of  Grei/ari/  v.  Des  Anges 
(3  Bing.  N.  C.  8-5),  Norman  v.  If  inter  (5  Bing.  N.  C.  279),  and  Nicholson  v.  Boive 
(2  C.  &  M.  469),  shew  that  a  plaintiff  may  still  enter  the  old  continuances  on  the 
record ;  and  the  statement  in  the  issue  is  conclusive  as  to  the  date  of  the  first  writ : 
Whipple  V.  Manlci/  (1  M.  &  W.  432).  Though  the  defendant  might  have  pleaded  the 
statute  in  the  general  form,  he  is  not  bound  to  do  so.  In  the  case  of  a  release,  the 
defendant  may  either  plead  generally  that  the  plaintiff  released,  or  he  may  set  out  the 
release. 

Secondly,  the  pleas  are  properly  pleaded  in  bar  of  the  further  maintenance  of  the 
action,  inasmuch  as  there  was  a  good  cause  of  action  at  the  time  the  suit  was  com- 
menced. [Parke,  B.  If  the  defendant  succeeded  on  these  pleas,  he  would  be  entitled 
to  the  whole  costs  of  the  action.]  When  the  first  writ  was  sued  out,  the  cause  of 
action  was  not  barred  by  the  statute  ;  but  it  became  so  by  matter  subsequent. 
[Parke,  B.  The  10th  section  of  the  2  Will.  4,  c.  39,  has  certainly  introduced  a  great 
anomaly.]  Before  that  statute  [720]  the  period  of  limitation  ran  between  two  limits, 
the  time  when  the  cause  of  action  accrued,  and  the  commencement  of  the  suit;  but 
now  the  statute  also  causes  it  to  run  after  the  commencement  of  the  suit,  and  so  the 
plea  is  matter  in  bar  of  its  further  maintenance.  A  plea  in  bar  generally  must  shew 
that  there  was  no  cause  of  action  at  the  time  the  suit  was  commenced ;  but  in  this 
case  the  defendant  could  not  have  pleaded  the  statute  when  the  first  writ  issued. 

Cowling  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.,  (after  stating  the  pleadings).  The  question  in  this  case  arises  as 
to  the  proper  mode  of  pleading  the  Statute  of  Limitations,  (whether  to  an  action  of 
covenant,  or  trespass.or  assumpsit),  since  the  statute  2  Will.  4,  c.  39,  s.  10,  requiring 
a  particulai'  mode  of  issuing  and  continuing  writs,  in  order  to  prevent  the  operation 
of  any  Statute  of  Limitations. 

In  the  old  mode  of  proceeding,  if  the  plaintiflt  sued  by  bill,  he  might  elect  to  treat 
the  fihng  of  the  bill,  or  the  previous  process  by  latitat,  as  the  commencement  of  the 
suit ;  and  if  the  defendant  pleaded  that  the  cause  of  action  accrued  more  than  six 
years  before  the  filing  of  the  bill,  the  plaintiff  must  have  replied  the  latitat  returned, 
with  continuances  to  connect  it  with  the  bill :  Beanbnorc  v.  Itatienhiry  (.5  B.  &  Aid. 
4o2  ;  2  Saund.  2  a.,  n.  3  i.).  If  the  defendant  had  pleaded  that  the  cause  of  action  did 
not  accrue  within  six  years  before  the  commencement  of  the  suit,  such  a  replication 
was  neither  necessary  nor  proper;  and  in  proceedings  in  the  Common  Pleas,  or  by 
original  writ,  the  plea  always  was  in  the  latter  form  ;  and  the  replication  alleged,  that 
the  cause  of  action  accrued  [721]  within  six  years  before  the  commencement  of  the 
suit ;  and  the  plaintiff'  must  then,  as  a  matter  of  evidence,  have  shewn  the  issuing  and 
return  of  the  writs,  and  proper  continuances,  by  a  copy  of  the  record. 

As  the  Uniformity  of  Process  Act  puts  all  actions  on  the  same  footing,  and  makes 
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the  issuing  of  the  writ  of  summons  the  commencement  of  the  suit,  the  plea  of  the 
Statute  of  Limitations  ought  to  be  in  the  same  form  ;  and  if  the  plaintiff'  replies  that 
the  cause  of  action  did  accrue  within  the  limited  time,  he  must  shew,  by  a  proper 
record,  all  the  formalities  required  by  the  10th  section  to  have  been  complied  with  ; 
just  as  he  mu.st  have  done  before,  where  there  was  a  plea  that  the  cause  of  action  did 
nut  accrue  within  six  years  &c.  before  the  commencement  of  the  suit. 

This  anomaly  is  introduced  by  this  enactment,  viz.  that  if  the  plaintiff  has  to  shew 
the  commencement  of  the  suit  in  answer  to  a  plea  of  tender,  or  for  any  other  purpose 
than  to  defeat  the  bar  of  the  Statute  of  Limitations,  he  need  not  prove  all  these 
leipiisites  ;  Gregoiij  v.  Des  Arujcs  (5  Bing.  8-5) :  and  in  PniU  v.  Hmdiv.<:  (1.5  M.  &  W.  399), 
we  have  already  held,  that  if  this  ordinary  form  of  plea  is  adopted,  the  plaintiff  must 
^ive  this  proof.  The  case,  as  reported,  contains  some  inaccuracies  :  it  was  tried  before 
Lord  Chief  Justice  Tindal,  not  Lord  Denman,  and  the  roll  amended  was  the  record  of 
I  untinuances  which  the  plaintiff  had  improperly  made  up ;  the  substance,  however,  of 
the  report  is  perfectly'  right.  But  the  defendant  not  only  may,  but  we  think  ought 
to,  plead  in  this  form. 

The  statute  3  &  4  Will.  4,  c.  42,  follows  the  language  of  the  Statute  of  Limitations, 
-1  Jac.  L  c.  16,  s.  3,  and  enacts,  that  the  action  of  covenant  shall  be  "commenced 
ind  sued"  within  the  limited  time  ;  and  the  proper  form,  which  was  always  adopted 
ill  every  action  commencing  otherwise  than  by  bill,  was,  that  the  cause  of  action 
.iccrued,  or  that  the  [722]  promise  was  made  &c.,  more  than  the  limited  time  before 
the  commencement  of  the  suit;  and  what  was  the  commencement  of  the  suit  was  a 
matter  of  evidence  then,  and  is  equally  so  now. 

The  objection  to  both  these  pleas,  which  is  pointed  out  on  special  demurrer,  is, 
that  they  do  not  contain  a  direct  and  positive  allegation  that  the  cause  of  action 
accrued  twenty  years  before  the  commencement  of  the  suit,  but  only  an  indirect  and 
.iigumentative  allegation  that  it  did,  because  it  accrued  more  than  twenty  years  before 
the  pluries  summons  with  which  the  defendant  was  served,  and  that  that  writ  could 
not,  according  to  the  statute  2  Will.  4,  c.  39,  s.  10,  be  connected  with  any  anterior 
[irocess,  and  must,  therefore,  be  considered  as  the  commencement  of  the  suit. 

Before  the  late  statute  for  the  uniformity  of  process,  a  similar  plea,  stating  that 
the  cause  of  action  accrued  before  the  service  of  a  particular  writ,  and  that  such  writ 
was  not  connected  with  any  prior  one,  would,  we  think,  be  open  to  the  same  objection  ; 
it  would,  in  truth,  be  a  pleading  of  evidence  :  and  we  think  the  statute  has  made  no 
difference  in  this  respect. 

Further,  we  think  that  the  plea  is  not  properly  pleaded  in  bar  of  the  further 
maintenance  of  the  action.  The  effect  of  non-compliance  with  the  exigencies  of  the 
statute  is,  that  the  suit  is  commenced  too  late,  and  ought  altogether  to  be  barred  ; 
and  the  defendant  is  entitled  to  all  his  costs  from  the  commencement  of  the  suit.  It 
cannot  be  considered  as  properly  brought  up  to  the  titne  of  the  first  default,  coinmitted 
in  not  continuing  properly  the  process  ;  and  such  default  puts  the  suit  in  the  condition 
of  not  having  been  ''commenced  and  sued"  within  the  time  prescribed. 

And  this  objection,  we  think,  is  sufficiently  pointed  out  by  the  special  demurrer. 

Our  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

[723]  Rajisden  v.  The  Manchester,  South  Junction,  and  Altrincham  Rail- 
way Company.  Jan.  2.5,  1848. — Trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  making  a  tunnel  through  the  same.  Plea,  that  the  close 
was  a  public  highway,  and  that  the  defendants,  by  an  act  of  Parliament,  were 
incorporated  for  the  purpose  of  making  and  maintaining  a  railway  ;  that,  before 
the  passing  of  the  said  act,  certain  plans  and  sections  of  the  railway,  shewing 
the  lines  and  levels  thereof,  and  also  books  of  reference  containing  the  names 
of  the  owners  of  the  land  through  which  the  same  was  intended  to  pass,  had  been 
deposited  with  clerks  of  the  peace  ;  that  by  the  said  act  it  was  enacted,  that, 
subject  to  the  provisions  of  that  act  and  the  Companies  Clauses  Consolidation 
Act  and  Railway  Clauses  Consolidation  Act,  it  should  be  lawful  for  the  defendants 
to  make  and  maintain  the  railway  in  the  line  and  upon  the  lands  delineated 
and  described  on  the  said  plans  and  in  the  books  of  reference,  and  to  enter 
upon,  take,  and  use  such  of  the  said  lands  as  should  be  required  for  that  purpose  ; 
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thU  the  said  close  in  which  cVc,  was  delineaterl  and  described  on  the  said  plans 
and  in  the  books  of  leferenee  and  was  and  is  such  public  highway  as  aforesaid, 
whereupon  the  defendants  at  the  said  times,  when  &c.,  under  and  by  virtue  of 
the  said  acts,  entered  upon  the  said  close  in  which  &c.,  under  the  surface  thereof, 
in  order  to  make  and  did  then  so  make,  under  the  said  highway,  a  tunnel,  doing 
as  little  damage  as  could  be,  and  in  so  doing  dug,  excavated,  and  bored  the  close 
of  the  plaintiff,  and  made  the  tunnel  in  the  declaration  mentioned,  as  they  law- 
fully might  for  the  cause  aforesaid.  Replication,  that  the  close  was  required  to 
1)6  purclKised  and  permanently  used  for  making  and  permanently  maintaining  the 
railway ;  that  the  plaintitf  being  the  owner  of  the  close  for  a  term  of  years, 
subject  to  the  user  of  the  same  as  a  public  highway,  did  not  at  any  time  eon- 
sent  that  the  defendants  might  enter  upon  or  take  the  close,  nor  did  the  defen- 
dants give  any  notice  to  the  plaintiff  to  sell  and  convey  or  release  the  same  to 
them,  or  that  they  required  the  same ;  nor  did  the  defendants  pay  the  plaintiff, 
or  deposit  in  the"  Bank,  any  purchase-money  or  compensation  for  the  interest  of 
the  plaintiff  therein  ;  that  the  defendants  did  not  enter  on  the  close  for  the 
purpose  of  merely  surveying  or  taking  levels,  &c.,  but  for  the  permanent  using 
and  taking  the  same  to  their  own  use  ;  and  at  the  said  time  when  &c.,  and  thence 
hitherto,  have  used  and  now  permanently  use  the  close  of  the  plaintiff  for  the 
permanent  purpose  of  the  railway.  On  demurrer  to  the  replication  : — Held,  that 
the  plea  afforded  no  justification^  inasmuch  as  the  defendants  were  bound,  under 
the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  to  make  compensation 
before  entering  upon  the  close. 

rS.  C.  .3  Eailw.  Cas.  5.52  ;  12  Jur.  293.     Applied,  Somh  v.  East  London  Railway, 

1874,  22  W.  R.  567.] 

Trespass.  The  declaration  stated,  that  the  defendants,  on  divers  days  and  times, 
&c.,  broke  and  entered  a  close  of  the  plaintiff,  situate  in  the  township  of  Stretford,  in 
the  parish  of  Manchester,  (describing  the  same  by  abuttals),  "and  then  dug,  excavated, 
bored  into,  through,  and  along  the  close  of  the  plaintilf,  and  then  dug,  excavated, 
and  made  a  tunnel  or  hole,  to  wit,  50  feet  long  and  50  feet  wide,  and  continued  the 
same  so  made,  dug,  and  excavated,  for  a  long  time,  to  wit,  from  thence  hitherto  ;" 
and  then  dug,  removed,  and  carried  away  divers,  to  wit,  10,000  cart-loads  of  earth 
and  soil  of  and  from  the  close  of  the  plaintiff,  and  converted  the  same  to  their  own 
use,  &c. 

Plea,  that  the  close  in  which  &c.,  was  a  certain  common  and  public  highway  and 
street  for  all  the  liege  subjects  of  our  ladv  the  (.^Jueen  to  pass  and  re-pass  on  foot,  and 
[724]  with  cattle,  carts,  carriages,  through,  over,  and  along  the  same,  at  all  tiimi.-s  of 
the  year,  at  their  free  will  and  pleasure ;  and  that  the  said  company,  before  the  com- 
mitting of  the  supposed  trespasses,  &c.,  by  a  certain  act  of  Parliament  made  and 
passed  in  a  session  of  Parliament  held  in  the  eighth  and  ninth  years  of  the  reign  of 
her  present  Majesty,  intituled  'An  Act  for  making  a  Railway  to  connect  the 
Manchester  and  Birmingham  and  Liverpool  and  Manchester  Railways,  in  the  Parish 
of  Manchester,  and  also  to  Altrincham,  in  the  County  of  Chester,  to  be  called  the 
Manchester,  South  Junction,  and  Altrincham  Railway,"  were  united  into  a  separate 
company,  and  incorporated  for  the  purpose  of  making  and  maintaining  a  certain  rail- 
way, together  with  all  proper  works  and  conveniences  connected  therewith,  according 
to  the  provisions  of  the  said  act ;  and  for  the  purposes  aforesaid  were  incorporated  by 
the  name  of  "The  Manchester,  South  Junction,  and  Altrincham  Railway  Company," 
and  by  that  name  constituted  and  made  a  body  corporate,  with  perpetual  succession 
and  a  common  seal ;  and  were  empowered  and  authorised  to  purchase,  hold,  and  sell 
lands  within  the  restrictions  in  the  said  act  contained,  for  the  purposes  of  the  said 
undertaking,  without  incurring  any  pains  or  forfeitures,  and  to  have  and  exercise  such 
powers  and  authorities  as  were  therein  given  or  mentioned.  And  whereas,  before  the 
making  and  passing  of  the  said  act  of  Parliament,  certain  plans  and  sections  of  the 
said  railway,  shewing  the  line  and  levels  thereof,  and  also  books  of  reference  containing 
the  names  of  the  owners  or  reputed  owners,  lessees,  and  occupiers  of  the  land  through 
which  the  same  was  intended  to  pass,  had  been  deposited  with  the  respective  clerks 
of  the  peace  of  the  counties  of  Lancaster  and  Chester.  And  whereas,  in  and  by  the 
said  act  of  Parliament  it  was  further  enacted,  that,  subject  to  the  provisions  in  that 
.said  act,  and  to  such  of  the  provisions  and  restrictions  of  certain  thereinbefore  recited 
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.iits  as  were  thereinbefore  incorporated  with  that  said  act,  that  is  to  say,  [725]  the 
Companies  Clauses  Consolidation  Act,  the  Lands  Clauses  Consolidation  Act,  and  the 
h'ailway  Clauses  Consolidation  Act,  it  should  be  lawful  for  the  said  company  to  make 
.ind  maintain  the  said  railway  and  works  in  the  line  and  upon  the  lands  delineateii 
;iiid  described  on  the  said  plans  and  in  the  said  books  of  reference,  and  to  enter  upon, 
take,  and  use  such  of  the  said  lands  as  should  be  required  for  that  purpose.  And 
>vliereas  the  said  close  in  which  &c.,  was  in  the  line  delineated  and  described  on  the 
nil  plans  and  in  the  said  books  of  reference,  and  was  and  is  such  public  street  and 
iiii^hway  as  aforesaid,  and  was  and  is  within  the  said  lands  described  in  the  said  plans 
and  mentioned  in  the  said  books  of  reference,  and  is  there  described  as  such  public 
street  and  highway  as  aforesaid  ;  whereupon  the  said  company  afterwards,  to  wit,  on 
the  days  and  times  in  the  declaration  mentioned,  under  and  by  virtue  of  the  said 
Hrst-mentioned  act  of  Parliament  and  the  said  other  acts  incorporated  therewith, 
and  in  pursuance  of  the  powers  and  provisions  therein  contained  for  the  purpose  of 
constructing  the  said  railway,  entered  into  and  under  the  said  close  in  which  &c.,  then 
being  such  public  street  or  highway,  as  aforesaid,  under  the  surface  thereof,  in  order 
to  make,  and  did  then  so  make,  under  the  said  public  street  and  highway  a  certain 
tunnel,  such  tunnel  being  thought  proper  by  the  said  company,  the  said  company 
doing  as  little  damage  as  could  be  in  the  premises ;  and  in  so  doing  the  company  a 
little  dug,  excavated,  bored  into,  through,  along,  and  across  the  said  close  of  the 
plaintiff,  and  then  dug,  excavated,  and  made  the  said  tunnel  or  hole  in  the  declaration 
mentioned,  and  continued  the  same,  so  made,  dug,  and  excavated,  for  all  the  time  in 
the  declaration  mentioned,  and  then  dug,  removed,  and  carried  away  the  said  earth 
and  soil  in  the  declaration  mentioned  oti'  and  from  the  said  close  of  the  plaintiff',  and 
carried  away  and  converted  the  same  to  their  own  use,  doing  no  uimecessary  damage 
to  the  plaintiff  on  the  oc-[726]-casions  aforesaid,  as  it  was  lawful  for  them  to  do  for 
the  cause  aforesaid  ;  qute  sunt  eadem.     Verification. 

Replication,  that  the  said  close  of  the  plaintift",  so  dug,  excavated,  bored  into, 
through,  along,  and  across,  for  the  making  and  maintaining  the  said  tunnel  as  in  the 
said  plea  mentioned,  and  the  earth  and  soil  thereof  of  the  plaintiff,  as  in  that  plea  also 
mentioned,  at  the  time  when  &c.,  were  and  still  are  required  to  be  purchased  and 
permanently  used  for  the  purposes  and  under  the  powers  of  the  several  acts  of  Parlia- 
ment in  the  said  plea  mentioned  and  specified,  and  other  the  acts  of  Parliament  in 
that  case  made  and  provided,  to  wit,  for  making  and  permanently  maintaining  the 
said  railway  in  the  said  plea  mentioned  ;  that  the  plaintiff,  being  the  owner  and 
occupier  for  the  residue  of  a  certain  unexpired  term,  to  wit,  of  999  years,  of  the  said 
close,  earth,  and  soil  thereof,  subject  to  the  user  of  the  same  as  a  common  and  public 
highway,  over  the  surface  thereof,  as  in  the  said  plea  mentioned,  did  not,  at  any  time 
before  or  at  or  since  the  said  time  when  &c.,  consent  that  the  defendants  should  or 
might  enter  upon  or  take  the  said  close  of  him  the  plaintiff,  so  dug,  excavated,  and 
bored  as  aforesaid,  or  the  said  earth  and  soil  of  the  plaintiff;  nor  did  the  defendants, 
being  the  promoteis  of  the  said  undertaking,  to  wit,  the  said  railway,  give  any  notice 
to  the  plaintiff,  so  interested  in  the  land  of  the  said  close,  and  the  earth  and  soil 
thereof,  to  sell  and  convey  or  release  the  same  or  any  part  thereof  to  them,  or  that 
they  required  the  same,  or  any  part  thereof  :  nor  did  the  defendants  pay  to  the 
plaintiff,  then  having  such  interest  as  aforesaid  in  the  said  close,  and  the  earth  and 
soil  thereof,  or  deposit  in  the  Bank,  in  the  manner  in  the  said  acts  of  Parliament 
mentioned,  any  purchase-money  or  compensation  for  the  said  interest  of  the  plaintiff 
therein,  or  any  part  thereof;  that  the  defendants  did  not  enter  into  the  said  close  of 
the  plaintiff  as  aforesaid,  or  take  and  use  the  same,  and  convert  the  earth  and  soil 
thereof  to  their  own  use,  as  [727]  in  the  said  plea  mentioned,  for  the  purpose  merely 
of  surveying  or  taking  levels  of  the  said  land  or  i-ailway,  or  of  probing  or  boring  to 
ascertain  the  nature  of  the  soil,  or  of  setting  out  the  line  of  the  works  for  the  said 
railway,  but  for  the  permanently  using  and  taking  the  same  to  their  own  use  ;  and  at 
the  same  time  when  &c.,  and  thence  hitherto,  have  used  and  now  permanently  use 
the  said  close  of  the  plaintiff,  and  the  earth  and  soil  thereof  of  him  the  plaintitf,  for 
the  permanent  purpose  of  the  said  railway,  under  and  by  virtue  of  the  said  several 
acts  of  Parliament  and  the  powers  and  provisions  therein  contained.     Verification. 

Demurrer,  and  joinder. 

Cowling  (with  whom  was  Baines)  argued  in  support  of  the  demurrer  in  Michaelmas 
Term  (Nov.  17).     The  question  raised  by  the  pleadings  is,  whether  the  defendants 
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i'he  defendants  contend  that  they  do  not  "permanently  use"  the  land  within 
min-j  of  tliose  statutes.     The  8  &  9  Vict.  c.  IS,  is  intituled  "An  Act  for  con- 


c.  20 

the  mean...-,  —  .  ,   ■      .  ,      .  .         , 

solidatin«  into  one  Act  certain  provisions  usually  inserted  in  Acts  authorising  the 
takin"  of  Lands  for  Undertakings  of  a  public  nature  :"  and  the  18th  section  enacts, 
that, '''  when  the  promoters  of  the  undertaking  shall  require  to  purchase  or  take  any 
of  the  lands  which  by  this  or  the  special  act,  or  any  act  incorporated  therewith,  they 
are  authorised  to  purchase  or  take,  they  shall  give  notice  to  all  the  parties  interested 
in  such  lands,  or  to  the  parties  enabled  by  this  act  to  sell  and  convey  or  release  the 
same,  or  such  of  the  said  parties  as  shall,  after  diligent  inquiry,  be  known  to  the  pro- 
moters of  the  undertaking ;  and  by  such  notice  shall  demand  from  such  parties  the 
particulars  of  their  estate  and  interest  in  such  lands,  and  of  the  claims  made  [728]  by 
them  in  respect  thereof ;  and  every  such  notice  shall  state  the  particulars  of  the  lands 
so  required,  and  that  the  promoters  of  the  undei'taking  are  willing  to  treat  for  the 
purchase  thereof,  and  as  to  the  compensation  to  be  made  to  all  parties  for  the  damage 
that  may  be  sustained  by  them  by  reason  of  the  execution  of  the  works."  The  84th 
section,  which  is  relied  upon  by  the  plaintiff,  enacts,  that  "the  promoters  of  the 
undertaking  shall  not,  except  by  consent  of  the  owners  and  occupiers,  enter  upon  any 
lands  which  shall  be  required  to  be  purchased  or  permanently  used  for  the  purposes 
and  under  the  powers  of  this  or  the  special  act,  until  they  shall  either  have  paid  to 
every  party  having  any  interest  in  such  lands,  or  deposited  in  the  Bank,  in  the  manner 
therein  mentioned,  the  purchase-money  or  compensation  agreed  or  awarded  to  be  paid 
to  such  parties  respectively  for  their  respective  interests  therein  :  Provided  always, 
that  for  the  purpose  merely  of  surveying  and  taking  levels  of  such  lands,  and  of 
probing  or  boring  to  ascertain  the  nature  of  the  soil,  and  of  setting  out  the  line  of  the 
works,  it  shall  be  lawful  for  the  promoters  of  the  undertaking,  after  giving  not  less 
than  three  nor  more  than  fourteen  days'  notice  to  the  owners  or  occupiers  thereof,  to 
enter  upon  such  lands  without  previous  consent,  making  compensation  for  any  damage 
thereby  occasioned  to  the  owners  or  occupiers  thereof."  Those  clauses,  however, 
relate  only  to  the  surface  of  lands ;  and  the  act  contains  no  provision  whatever 
respecting  works  underground.  The  8  &  9  Vict.  c.  20,  which  is  incorporated  with 
the  former  act,  is  applicable  to  the  present  case,  and  fully  justifies  the  defendants  in 
what  they  have  done.  The  16th  section  enacts,  that,  "subject  to  the  provisions  and 
restrictions  in  this  and  the  special  act,  and  any  act  incorporated  therewith,  it  shall  be 
lawful  for  the  company,  for  the  purpose  of  constructing  the  railway,  or  the  accommoda- 
tion works  connected  therewith,  hereinafter  mentioned,  to  execute  any  of  the  following 
works :  (that  is  to  say),  they  may  make  or  construct  in,  upon,  across,  under  [729]  or 
over  any  lands,  or  any  streets,  hills,  valley.s,  roads,  railroads  or  tramroads,  rivers, 
canals,  brooks,  streams,  or  other  waters,  within  the  lands  desci-ibed  in  the  said  plans, 
or  mentioned  in  the  said  books  of  reference,  or  any  correction  thereof,  such  temporary 
or  permanent  inclined  planes,  tunnels,  embankments,  aqueducts,  bridges,  roads,  ways, 
passages,  conduits,  drains,  piers,  arches,  cuttings,  and  fences,  as  they  think  proper," 
&c.  "They  may  do  all  other  acts  necessary  for  making,  maintaining,  altering,  or 
repairing  and  using  the  railway  :  Provided  always,  that,  in  the  exercise  of  the  powers 
by  this  or  the  special  act  granted,  the  company  shall  do  as  little  damage  as  can  be, 
and  shall  make  full  satisfaction  in  manner  herein,  and  in  the  special  act,  and  any  act 
incorporated  therewith,  provided,  to  all  parties  interested,  for  ;dl  damage  by  them 
sustained  by  reason  of  the  exercise  of  such  powers."  Although  the  company  must 
make  compensation  to  the  party  damnified,  they  are  not  bound  to  do  so  beforehand. 
The  8  &  9  Vict.  c.  20,  contains  no  clause  similar  to  the  84th  section  of  the  8  &  9  Vict. 
c.  18.  Under  a  provision  in  a  turnpike  act,  authorising  trustees  to  enter  upon  and  I 
take  lands  and  pull  down  houses,  "  making  or  tendering  satisfaction  to  the  owners  or 
proprietors  thereof,"  it  has  been  held,  that  the  trustees  were  not  bound  to  make  or 
tender  compensation  before  or  at  the  time  of  entering  upon  or  taking  the  lands  or 
pulling  down  the  houses:  Lider  v.  Lohky  (7  A.  &  E.  124).  [Pollock,  C.  B.  That 
case  seems  to  have  turned  on  the  language  of  that  particular  statute.]  The  same 
point  was  decided  in  the  case  of  Pekrs  v.  Clarson  (8  Scott's  N.  R.  384),  which  arose 
under  the  Highway  Act,  5  &  6  Will.  4,  c.  50,  s.  54.  If,  in  making  the  excavations, 
the  company  should  interfere  with  any  mines,  that  case  is  provided  for  by  the  77th 
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section.     [Alderson,  B.     That  section  only  says,  that  the  company  shall  not  be  entitled 

to  the  mines  in  addition  to  the  land.]  Suppose  the  construction  of  the  railway  would 
[730]  necessarily  cause  a  stream  to  deviate  from  a  mill,  the  company  might  neverthe- 
less proceed  with  the  works  before  making  compensation.  [Alderson,  B.  In  that 
case  they  do  not  take  possession  of  any  land  ;  but  in  the  case  of  a  tunnel  they  have 
an  exclusive  occupation.]  Until  the  tunnel  is  made,  it  is  impossible  to  ascertain  what 
damage  may  be  done. 

Hoggins,  contra.  By  the  6th  section  of  the  8  &  9  Vict.  c.  20,  the  company  are 
only  enabled  to  execute  the  works  mentioned  in  the  16th  section,  subject  to  the  pro- 
visions and  restrictions  of  the  Lands  Clau-ses  Consolidation  Act,  one  of  which  is  that 
they  shall  make  compensation  before  entering  upon  land.  By  the  44th  section  of  the 
8  &  9  Vict.  c.  20,  the  compensation  is  to  be  determined  in  the  manner  provided  by 
the  Lands  Clauses  Consolidation  Act.  The  legislature  contemplated  both  a  temporary 
and  a  permanent  occupation  of  lands.  The  16th  section  of  the  8  &  9  Vict.  c.  18, 
provides  for  the  latter  event.  Then  the  84th  section  prohibits  the  promoters  of  the 
undertaking  from  entering  upon  any  lauds  which  shall  be  required  to  be  purchased  or 
permanently  used,  until  they  have  paid  the  purchase-money  or  compensation.  That 
section  makes  no  distinction  between  the  surface  and  underground.  [Parke,  B.  By 
the  46th  section  of  the  8  &  9  Vict.  c.  20,  "If  the  line  of  railway  cross  any  turnpike 
road  or  public  highway,  then  (except  where  otherwise  pro%-ided  by  the  special  act) 
either  such  road  shall  be  carried  over  the  railway,  or  the  railway  shall  be  carried  over 
such  road  by  means  of  a  bridge  of  the  height  and  width,  and  with  the  ascent  or 
descent,  by  this  or  the  special  act  in  that  behalf  provided,"  &c.  When  the  railway 
goes  over  a  turnpike  road,  has  the  owner  of  the  soil  a  right  to  insist  upon  the  company 
purchasing  his  interest  before  they  make  the  bridge  1]  Probably  he  has.  The  object 
of  requiring  notice  of  the  land  intended  to  be  taken  is  to  enable  the  owner  to  arrange 
about  the  compensation. 

[731]  Cowling,  in  reply.  The  making  a  tunnel  is  not  a  "  taking  of  land  "  within 
these  statutes.  When  the  legislature  speaks  of  the  permanent  use  of  land,  the  words 
must  be  understood  in  their  ordinary  sense,  namely,  such  a  use  as  would  interrupt 
the  enjoyment  of  its  surface,  either  as  a  highway  or  otherwise.  At  all  events,  the 
defendants  are  not  liable  in  trespass.  The  .53rd  section  of  the  8  &  9  Vict.  c.  20, 
provides,  that,  before  roads  are  interfered  with,  others  are  to  be  substituted.  The 
54th  section  subjects  the  company  to  a  penalty  of  £20  for  every  day  during  which  a 
substituted  road  shall  not  be  made  after  the  existing  road  shall  have  been  interrupted. 
By  the  .5.5th  section,  a  party  suffering  special  damage  from  the  interruption  of  a  road 
may  recover  in  an  action  on  the  case.  The  remedy  of  the  plaintiff  is  under  these 
sections,  not  by  action  of  trespass. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  of  trespass,  in  which  the  plaintiff  complained 
that  the  defendants  had  broken  and  entered  his  close,  and  had  cut  a  tunnel  through 
the  same.  The  defendants  justified  under  a  local  act  of  Parliament  (8  &  9  Vict, 
c.  cxi.),  whereby  they  were  incorporated,  and  were  authorised  to  make  a  railway 
connectingthe  Manchester  and  Liverpool  Railway  with  the  Manchesterand  Birmingham 
Railway,  subject  to  the  provisions  of  the  "  Lands  Clauses  Consolidation  Act "  and  the 
"  Railway  Clauses  Consolidation  Act ;  '  and,  by  their  plea,  they  averred  that  the  clo.se 
in  question  is  a  public  highway,  and  is  marked  and  delineated  in  the  plan  and  book 
of  reference  deposited  by  the  defendants,  as  part  of  the  lands  through  which  the 
intended  railway  was  to  pass  ;  and  therefore  they  say,  that,  for  the  purpose  of  making 
their  railway,  they  entered  into  and  under  the  said  close,  and  made  the  tunnel,  doing 
no  unnecessary  damage. 

[732]  The  plaintiff  replied,  that  the  close  in  question  is  required  to  be  purchased 
and  permanently  used  for  the  purpose  of  the  railway ;  and  that  he,  the  plaintiff, 
•  being  entitled  to  the  soil  of  the  said  close  for  a  term  of  999  years,  subject  to  the  public 
right  of  way  over  the  same,  the  defendants  entered  and  made  the  tunnel  without  any 
consent  of  the  plaintiff,  and  without  giving  him  any  notice  to  sell  and  convey  the 
same,  and  took  the  same  for  the  purpose  of  permanently  using  it  for  the  purpose  of 
the  railway.  To  this  replication  the  defendants  demur ;  and  the  question  is,  whether 
on  the  pleadings  there  is  a  sufficient  justification ;  and  this  depends  entirely  on  the 
two  acts  called  the  "Land  Clauses  Consolidation  Act"  and  the  "Railway  Clauses 
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Consolidation  Act."  The  defendants  say,  that  those  acts  justify  them  in  what  they 
have  done ;  and  this  is  denied  by  the  plaintiff. 

The  first  act,  S  &  9  Vict.  c.  It^,  is  a  general  act,  pointing  out  the  course  to  Ke 
taken  bv  all  companies  incorporated  under  special  acts  of  Parliament  for  purposes 
which  require  that  they  should  acquire  and  take  lands ;  and,  without  going  into  any 
detail,  it  is  sufficient  to  say,  that  the  plea  certainly  does  not  aver  that  the  defendants 
have  complied  with  the  requisitions  of  this  act.  It  must  be  taken,  on  the  pleadings. 
that  the  tunnel  h<»s  been  made  with  a  view  to  its  permanently  forming  part  of  the 
railway ;  and  if,  therefore,  this  could  not  be  done  without  first  purchasing  the  soil 
taken,  or,  at  least,  paying  a  compensation  for  the  permanent  occupation  of  it,  then 
it  is  clear  that  the  defendants  were  not  justified  in  committing  the  trespasses.  But 
on  the  part  of  the  defendants  it  was  argued,  that  they  are  not  bound  to  justify  under 
the  Land  Clauses  Consolidation  Act :  for  what  they  have  done  is  warranted  by  virtue 
of  the  16th  section  of  the  subsequent  act,  (6  &  9  Vict.  c.  20),  called  the  Eailway 
Clauses  Consolidation  Act.  The  defendants  contend  that,  under  this  section,  they  are 
in  terms  authorised  to  make  (inter  alia)  any  tunnels,  for  the  [733]  purpose  of  their 
railway,  which  they  may  think  expedient.  The  defendants  do  not  dispute  their  ultimate 
liability  to  make  compensation  for  any  damage  they  may  occasion  by  making  the 
tunnel ;  but  they  contend  that  the  quantum  of  damage  cannot  be  ascertained  until 
the  tunnel  is  made,  and  that,  in  the  meantime,  they  are  not  trespassers  for  making  it. 

We  cannot,  however,  take  this  view  of  the  case.  If  the  company  made  a  permanent 
tunnel  for  the  railway  to  pass  through,  by  virtue  of  the  power  given  by  the  16ih 
section,  they  must  do  so  by  the  express  enactment  in  the  6th  section,  subject  to  the 
provisions  and  restrictions  in  the  Land  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  l'^. 
and  one  of  those  restrictions  is,  that,  whether  they  purchase  the  land  itself,  or 
permanently  occupy  it,  they  must  pay  the  compensation  before  entry  :  so  that,  whether 
the  defendants  acted  under  the  first  or  second  act,  the  defence  is  insufficient  on  the 
same  ground,  that  they  have  not  before  entry  paid  the  compensation  due  to  the  owner 
of  the  land  through  which  the  tunnel  passes.     We  think,  therefore,  there  must  be 

Judgment  for  the  plaintiff'. 


[734]  Rtalls  r.  Bkamall  and  Another,  Executors  of  Joel  Buxton,  Deceased. 
Jan.  27,  184S. — A  declaration  against  two  executors  on  a  bill  of  exchange 
accepted  by  their  testator,  stated,  in  the  commencement,  that  the  defendants  had 
been  summoned  by  virtue  of  a  writ  issued  on  the  14th  May,  1847.  The  defen- 
dants pleaded  in  abatement,  that  the  testator  heretofore,  to  wit,  on  the  1.3th 
December,  1846,  made  his  will,  and  thereby  appointed  the  defendants  and  B. 
executors  and  executrix  thereof;  and  afterwards,  to  wit,  on  the  16th  December, 
1.S46,  died ;  and  the  defendants  and  B.  afterwards,  to  wit,  on  the  23rd  January, 
1847,  duly  proved  the  will,  and  took  upon  themselves  the  burthen  of  the  execu- 
tion thereof ;  and  B.  then  administered  divers  goods  and  chattels  which  were  of 
the  testator  at  the  time  of  his  death,  as  executrix  of  his  will.  The  plea  being 
specially  demurred  to,  on  the  ground  that  it  did  not  shew  that  B.  administered 
before  the  commencement  of  the  suit,— Held,  that  the  plea  was  good,  for  dates 
may  be  assumed  to  be  material  on  demurrer,  when,  if  truly  stated,  they  would 
support  the  plea ;  and  therefore  the  Court  must  intend  that  the  administering 
of  the  assets  was  before  the  commencement  of  the  suit,  the  date  of  the  writ  being 
stated ;  and  it  seems  the  Court  is  presumed  to  have  the  writ  before  them  on 
demurrer.— Held,  also,  that  the  plea  was  not  double,  as  the  allegation  of  probate 
was  only  inducement  to  the  averment  of  administration.- Though  the  27  Eliz. 
c.  5,  and  4  Anne,  c.  16,  do  not  apply  to  pleas  in  abatement,  yet,  at  common  law, 
duplicity  in  such  pleas  could  only  be  taken  advantage  of  on  special  demurrer. 

[S.  C.  5  D.  &  L.  7.52.] 

Assumpsit  against  two  executors,  on  a  bill  of  exchange  accepted  bv  their  testator, 
Joel  Buxton.  The  declaration,  which  was  dated  the  29th  June,  a.d.  1847,  commenced 
by  stating  that  the  defendants  had  been  summoned  to  answer  the  plaintiff  by  virtue 
of  a  writ  issued  on  the  14th  May,  A.D.  1847. 

Plea.     And  the  defendants,  by  E.  T.,  their  attorney,  pray  judgment  of  the  said 
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writ  and  declaration,  because  they  say  that  the  said  testator,  heretofore,  to  wit,  on 
>3  13th  December,  A.D.  1846,  made  his  last  will  and  testament,  and  thereby  con- 
-  tuted  and  appointed  the  defendants  and  one  Charlotte  Buxton  executors  and 
I xecutrix  thereof;  and  afterwards,  to  wit,  on  the  16th  December,  A.D.  1846,  the  said 
.1  'sl  Buxton  died  :  and  the  defendants  and  the  said  Charlotte  Buxton  afterwards,  to 
it,  on  the  23rd  January,  1847,  duly  proved  the  said  will,  and  took  upon  themselves 
•  i.e  burthen  of  the  execution  thereof,  and  the  said  Charlotte  Buxton  then  administered 
ivers  goods  and  chattels  which  were  of  the  said  Joel  Buxton  at  the  time  of  his  death, 
;.s  executrix  of  the  last  will  and  testament  of  the  said  "Joel  Buxton."  And  the 
defendants  bring  here  into  court  the  letters  testamentary  of  the  said  Joel  Buxton 
deceased,  which  fully  prove  that  the  defendants  and  the  said  Char-[735]-lotte  Buxton 
were  and  are  executors  and  executrix  of  that  will,  and  have  the  execution  thereof  &c. 
And  the  defendants  further  say,  that  the  said  Charlotte  Buxton  is  still  li^ng,  and  at 
the  time  of  the  commencement  of  this  suit  was  and  still  is  resident  within  the  juris- 
iiction  of  this  Court,  to  wit,  at  Tytherington,  in  the  parish  of  Prestbury,  in  the 
county  of  Chester.  And  this  the  defendants  are  ready  to  verify,  wherefore,  inasmuch 
as  the  said  Charlotte  Buxton  is  not  named  as  a  defendant  in  the  said  writ  and  declara- 
tion, the  defendants  pray  judgment  of  the  same  writ  and  declaration,  and  that  the 
same  may  be  quashed,  &c. 

Special  demurrer,  assigning  for  causes,  that  it  is  not  alleged  that  Charlotte  Buxton 
lioved  the  will  of  Joel  Buxton,  or  took  upon  herself  the  burthen  of  the  execution 
thereof,  or  that  Charlotte  Buxton  administered  the  goods  and  chattels  which  were  of 
Joel  Buxton  at  the  time  of  his  death,  as  executrix  of  the  last  will  and  testament  of 
Joel  Buxton,  before  the  commencement  of  this  suit.     Joinder  in  demurrer. 

Blackburn  argued  in  support  of  the  demurrer  in  last  Michaelmas  Vacation 
(December  8).  A  different  rule  prevails  in  actions  by  and  against  executors.  In  the 
former  case  all  must  join,  whether  they  have  administered  or  not :  in  the  latter  it  is 
only  necessary  to  sue  so  many  of  the  executors  as  have  administered.  It  is  essential, 
therefore,  that  a  plea  in  abatement  for  non-joinder  of  a  co-executor  should  aver  that 
he  has  administered:  2  Wms.  Exors.  1-518;  Com.  Dig.  tit.  "Abatement"  (F.  10); 
Plow.  Com.  33,  9  Edw.  4,  12.  This  plea  is  defective,  inasmuch  as  it  does  not  allege 
that  the  executrix  not  joined  administered  before  the  commencement  of  the  suit. 
All  pleadings  refer  to  the  time  they  are  pleaded,  unless  the  contrary  is  shewn  by 
averment.  Where  an  executor  pleads  plene  administravit,  and  the  plaintiff  takes  a 
judgment  of  assets  quando  aceiderint,  the  scire  facias  on  that  judgment  [736]  must 
pray  execution  of  such  assets  only  as  have  come  to  the  executor's  hands  since  the 
judgment:  Mara  v.  Quin  (6  T.  R.  1).  So  where,  to  debt  on  bond,  the  defendant 
pleaded  non  est  factum,  and  after  issue  joined,  and  before  trial,  the  bond,  by  the 
negligence  of  one  of  the  clerks,  who  had  it  in  his  custody,  was  eaten  by  mice,  and 
the  labels  of  the  seals  also,  the  jury  were  charged  to  inquire  if  that  was  the  deed 
of  the  defendant  at  the  time  of  plea  pleaded  :  Nichols  v.  Harwood  (Dyer,  59  a.).  Also, 
where  a  declaration  in  covenant  alleged  in  excuse  of  profert  that  the  indenture, 
"  being  in  the  possession  of  the  defendant,  the  plaintiff  cannot  produce  the  same  to 
the  Court,"  and  the  defendant  pleaded  that  the  indenture  "  is  not  in  the  possession  of 
the  defendant,"  modo  et  forma,  such  plea  was  held  bad,  as  referring  to  the  time 
when  pleaded,  and  not  to  the  time  pointed  to  in  the  declaration :  Fisher  v.  Ford 
(12  A.  &  E.  6-54).  [Parke,  B.  That  case  is  perfectly  clear.]  Allen  v.  Hopkins 
(13  M.  &  W.  94)  shews  that  a  plea  of  payment  must  state  that  the  money  was  paid 
before  action  brought.  It  is  a  general  rule,  that  every  pleading  shall  be  taken  most 
strongly  against  a  defendant ;  therefore,  in  trespass,  if  the  defendant  pleads  a  release, 
without  saying  at  what  time  it  was  made,  it  shall  be  intended  to  be  made  before  the 
trespass ;  so,  if  to  a  bond  the  defendant  pleads  payment,  it  shall  be  intended  after  the 
day,  if  he  does  not  say  otherwise :  Com.  Dig.  tit.  "  Pleader,"  (E.  6).  That  rule 
applies  a  fortiori  to  pleas  in  abatement.  Tucker  v.  IVehster  (10  M.  &  W.  371)  decided, 
that  a  plea  of  the  plaintiffs  discharge  under  the  Insolvent  Debtors'  Act  must  aver 
that  the  vesting  order  was  made  before  the  commencement  of  the  suit.  In  Faithful 
V.  Ashley  (1  Q.  B.  183),  a  count  alleged  that  the  defendant  was  indebted  to  the 
plaintiff  in  101.  for  work,  &c.,  to  which  the  defendant  pleaded  that  he  never  was 
indebted  in  a  greater  amount  than  41.,  which  he  paid  into  court ;  the  plaintiff  replied 
that  the  defendant  was  indebted  [737]  in  a  greater  amount  than  that  sum  :  and  that 
replication  was  held  bad  on  special  demurrer.     Another  objection  to  the  plea  is,  that 
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it  is  double,  inasmuch  as  it  alleges  both  the  grant  of  probate  to  Charlotte  Buxton,  and 
also  that  she  administered. 

Whitehurst,  eontri.  This  plea  is  framed  in  accordance  with  the  precedents  in 
use  for  many  years.  It  is  conceded  that  a  plea  of  this  kind  must  shew  that  the 
co-executor  has  administered,  otherwise  one  of  several  executors,  by  not  proving  the 
will,  might  defeat  the  action  for  ever;  but  that  is  sufficiently  shewn.  The  time  to 
which  a  plea  refers  must  depend  upon  the  nature  of  the  plea.  A  plea  of  a  right  of 
way  has  reference  to  the  time  of  committing  the  trespass.  This  plea  shews  upon  the 
face  of  it  that  the  party  not  joined  was  in  fact  executrix  before  the  commencement 
of  the  suit.  There  is  a  distinct  allegation  that  the  grant  of  probate  to  the  defendants 
and  Charlotte  Buxton  was  one  and  the  same  act,  and  it  is  evident  that  there  was 
but  one  joint  administering  of  the  goods.  [Piatt,  B.,  referred  to  JFanhfonl  v. 
Wavkford  (1  Salk.  300).]  If  the  plea  be  capable  of  two  constructions,  the  Court  will 
put  upon  it  that  construction  which  will  support  it.  The  allegation  that  probate  was 
granted  on  the  23rd  January,  1847,  is  material,  and  if  traversed  must  have  been 
strictly  proved.  A  "  videlicet "  will  not  render  immaterial  a  date  which  is  necessary 
to  make  the  plea  good. 

With  regard  to  the  objection  of  duplicity,  the  allegation  of  the  grant  of  probate 
is  merely  inducement  to  the  material  averment  that  the  executrix  administered. 
Besides,  the  duplicity,  if  any,  is  not  pointed  out  as  ground  of  special  demurrer. 

Blackburn,  in  reply.  The  rule  is,  that  a  plea  demurred  [738]  to  shall  be  taken 
most  strongly  against  the  party  pleading  ;  but  after  verdict  the  intendment  is  in 
favour  of  the  plea.  [Parke,  B.,  referred  to  Alexander  v.  Mamnan  (Willes,  40)  and 
Suullmv  V.  Emherson  (1  Lev.  161  ;  1  Keb.  865).]  Alexander  v.  Mawman  was  under 
the  old  process,  when,  according  to  Tucker  v.  Webster  (10  M.  &  W.  371),  it  would 
have  been  necessarily  intended  that  the  act  of  administering  took  place  before  the 
commencement  of  the  suit.  With  respect  to  the  other  point,  it  would  have  been 
clearly  sufficient  to  have  alleged  that  the  executrix  administered,  without  stating  the 
grant  of  piobate. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.,  (after  stating  the  pleadings).  The  question  is,  whether  the  plea  is 
good. 

Several  objections  were  made  to  it.  The  principal  one  was,  that  the  facts  men- 
tioned in  the  plea  were  not  stated  to  have  occurred  before  the  commencement  of  the 
suit,  which  is  necessary  since  the  new  rules  of  pleading,  as  the  plea  speaks  as  of  the 
day  of  its  date,  not  the  date  of  the  declaration  :  Tucker  v.  Webster  (10  M.  &  W.  371). 
We  think  this  objection  is  not  well  founded,  for  the  dates  may  be  assumed  to  be 
material  on  demurier,  when,  if  they  were  truly  stated,  they  would  support  the  plea, 
according  to  the  doctrine  laid  down  in  Kiijldingale  v.  Wilcoxson  (10  B.  &  C.  202),  and 
since  in  the  late  case  of  Whiltaker  v.  Hurrold,  in  error;  and  we  must  therefore  intend 
that  the  administering  of  the  assets,  which  is  the  material  allegation,  was  before  the 
commencement  of  the  suit,  the  date  of  the  writ  being  stated  ;  and  the  Court,  it 
seems,  is  always  presumed  to  have  it  before  them  on  demurrer  :  Shepherd  v.  Sher>herd 
(3  I).  &  L.  200),  per  Tindal,  C.  J.  -^  ^  ■ 

[739]  The  other  objection,  of  duplicity,  we  do  not  consider  as  sustainable.  The 
allegation  of  the  probate  is  only  inducement  to  the  substantial  averment  which  follows, 
and  does  not  render  the  plea  double ;  and  if  it  did,  the  duplicity  is  not  pointed  out 
on  special  demurrer.  Duplicity  at  common  law  is  only  cause  of  special  demurrer, 
and  though  the  statutes  27  Eliz.  e.  5,  and  4  Anne,  c.  16,  do  not  apply  to  pleas  in 
abatement,  we  are  not  aware  that  the  rule  of  the  common  law  does  not. 

Judgment  quod  breve  cassetur. 

The  Belfast  and  County  Down  Eailway  Company  t».  Strange.  Jan.  11,' 
1848.--In  the  general  form  of  declaration  given  by  the  Companies  Clauses. 
Consolidation  Act,  (8  &  9  Vict.  c.  16,  s.  26),  in  acrions  for  calls  on  shares,  the' 
allegation,  "  that  defendant  is  the  holder  of  shares,"  means  that  he  was  the  holder  : 
at  the  time  the  call  was  made.— Therefore,  where  a  declaration  in  an  action  for 
calls  stated  that  the  defendant,  at  the  time  of  the  commencement  of  the  suit, 
was  and  still  is  the  holder  of  shares,  and,  at  the  time  of  the  commencement  of  the 
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suit,  was  and  still  is  indebted  to  the  plaintiffs  for  calls  on  those  shares,  &e., 
whereby  and  by  force  of  the  S  &  9  Vict.  c.  16,  and  the  special  act,  an  action 
accrued  &c.,  and  the  defendant  pleaded,  that,  at  the  time  of  the  commencement 
of  the  suit,  he  was  not  the  holder  of  the  said  shares,  and  also  that  he  was  not  the 
holder  of  the  shares  at  the  time  the  calls  were  made,  the  Court,  on  motion,  struck 
out  the  latter  plea,  and  amended  the  declaration  and  former  plea  by  striking  out 
the  words  "  at  the  commencement  of  the  suit." 

[S.  C.  5  Rallw.  Cas.  548  ;    12  Jur.  19,  44.      Referred  to.  Great  Nortliern  Railway 
Company  v.  Kennedy,  1849,  4  Ex.  422.] 

Ogle  had  obtained  a  rule  nisi  to  rescind  so  much  of  an  order  of  Piatt,  B.,  and  rule 
of  court  thereon,  as  allowed  the  defendant  to  plead  the  second  plea  pleaded  in 
this  case. 

The  declaration,  which  was  in  debt,  stated  that  "  whereas  the  defendant,  before 
and  at  the  time  of  the  commencement  of  this  suit,  to  wit,  on  the  10th  June,  1847,  was 
and  still  is  the  holder  of  divers,  to  wit,  ten  shares  in  the  said  company,  and,  at  the 
time  of  the  commencement  of  this  suit,  was  and  still  is  indebted  to  the  said  company 
in  a  large  sum  of  money,  to  wit,  £150,  in  respect  of  two  several  calls,  the  first  of  the 
.said  calls  being  a  call  of  a  certain  sum  of  money,  to  wit,  21.  5s.  upon  each  of  the  said 
shares,  and  the  other  of  the  said  calls  being  a  call  of  a  certain  other  [740]  sum  of 
money,  to  wit,  £5  upon  each  of  the  said  shares,  theretofore  respectively,  to  wit,  on 
the  1st  October,  1846,  and  on  the  Sth  April,  1847,  respectively,  duly  made  by  the 
said  company  ;  whereby  an  action  hath  accrued  to  the  said  company,  by  virtue  of  an 
act  of  Parliament  made  and  passed  in  a  session  of  Parliament  holden  in  the  eighth  and 
ninth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  &c.  (8  &  9  Vict. 
c.  16),  and  also  of  an  act  of  Parliament  made  and  passed  in  a  session  of  Parliament 
holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  Majesty  Queen  Victoria, 
intituled  &c.  (9  &  10  Vict.  c.  Ixxxvii.),  to  demand  and  have  of  and  from  the  defendant 
the  said  sums  &c.     Breach,  non-payment. 

The  pleas  allowed  by  the  learned  judge  were,  first,  nunquam  indebitatus  :  secondly, 
that,  at  the  time  of  the  commencement  of  the  suit,  the  defendant  was  not  the  holder 
of  the  said  shares  in  the  said  company,  or  of  any  of  them,  modo  et  forma :  thirdly, 
that  the  defendant  was  not  the  holder  of  the  said  shares  in  the  said  company  at  the 
time  when  the  calls  were,  or  either  of  them  was  made,  modo  et  forma  :  fourthly,  that 
the  calls  were  not,  nor  was  either  of  them,  duly  made  modo  et  forma. 

Atkinson  shewed  cause.  The  question  turns  upon  the  construction  of  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16.  The  25th  section  enacts,  that  "if  at 
the  time  appointed  by  the  company  for  payment  of  any  call,  any  shareholder  shall  fail 
to  pay  the  amount  of  such  call,  it  shall  be  lawful  for  the  company  to  sue  such  share- 
holder for  the  amount  thereof,  &c."  The  26th  section,  which  prescribes  the  form  of 
declaration,  enacts  that  "it  shall  not  be  necessary  to  set  forth  the  special  matter,  but 
it  shall  be  sufficient  for  the  company  to  declare  that  the  defendant  is  the  holder  of 
one  share  or  more  in  the  company,  (stating  the  number  of  shares),  and  is  indebted 
to  the  company  in  the  sum  of  money  to  which  the  calls  in  arrear  shall  amount,  [741] 
in  respect  of  one  call  or  more  upon  one  share  or  more,  (stating  the  number  and  amount 
of  each  of  such  calls) ;  whereby  an  action  hath  accrued  to  the  company  by  virtue  of 
this  and  the  special  act."  The  word  "  is "  in  that  section  has  reference  to  the  time 
of  the  commencement  of  the  suit.  By  permission  of  the  company,  a  shareholder  may 
transfer  his  shares  after  a  call  is  made  ;  so  that  if  the  second  plea  be  struck  out,  the 
defendant  would  be  precluded  from  raising  the  question  whether  he  was  a  shareholder 
at  the  time  the  action  was  brought.  The  allegation  in  the  declaration,  that  the  defen- 
dant before  and  at  the  time  of  the  commencement  of  the  suit  was  and  still  is  the 
holder  of  shares,  is  a  material  averment,  and  therefore  traversable.  As  this  declaration 
is  framed,  no  question  could  arise  as  to  whether  the  defendant  was  the  holder  of 
shares  at  the  time  the  calls  were  made ;  consequently  the  objection,  if  anv,  is  to  the 
third  plea. 

Ogle,  in  support  of  the  rule.  The  plea  of  nunquam  indebitatus  puts  in  issue  every 
material  allegation  in  the  declaration.  If  the  second  plea  were  found  for  the  defendant 
the  plaintiff  would  be  compelled  to  move  for  judgment  non  obstante  veredicto,  for  the 
defendant  might  have  been  the  holder  of  shares  at  the  time  the  calls  were  made. 
The  27th  section  of  the  act  enacts,  "  that  on  the  trial  or  hearing  of  such  action  or  suit, 
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it  shall  be  sufficient  to  prove  that  the  defendant  at  the  time  of  making  such  calls  was 
a  holder  of  one  share  or  more  in  the  undertaking,  and  that  such  call  was  in  fact  made, 
and  such  notice  thereof  given,  as  is  directed  by  this  or  the  special  act ;  and  it  shall 
not  be  necessary  to  prove  the  appointment  of  the  directors  who  made  such  call,  nor 
any  other  matter  whatsoever  ;  and  thereupon  the  company  shall  be  entitled  to  recover 
what  shall  be  due  upon  such  call,  with  interest  thereon,  unless  it  shall  appear,  either 
that  anv  such  call  exceeds  the  prescribed  amount,  or  that  due  notice  of  such  call  was 
not  given,  or  that  the  prescribed  [742]  interval  between  two  successive  calls  had  not 
elapsed,  or  that  calls  amounting  to  more  than  the  sum  prescribed  for  the  total  amount 
of  calls  in  one  year  had  been  "made  within  that  period."  [Parke,  B.  That  section 
shews  what  the'legislature  meant  by  the  word  "  is  "  in  the  26th  section.  The  declara- 
tion ought  simply  to  have  stated  that  the  defendant  is  a  shareholder,  and  indebted  to 
the  coinpany  for  calls ;  the  allegation  that  he  was  a  shareholder  at  the  time  of  the 
commencement  of  the  suit  raises  a  doubt  whether  the  plea  of  "never  indebted  "  would 
answer  the  whole  declaration.  The  legislature  says,  that  under  the  allegation  that 
the  defendant  is  the  holder  of  shares,  it  shall  be  sufficient  to  prove  him  a  holder  at  the 
time  the  call  was  made.  Alderson,  B.  It  is  unnecessary  to  have  both  the  second 
and  third  pleas,  because  they  either  mean  the  same  thing,  or  if  not,  one  is  useless.  The 
difficulty  is,  that  the  evidence  to  be  given  at  the  trial  would  prove  the  third  plea,  and 
yet  that  plea  does  not  traverse  anything  alleged  in  the  declaration.]  In  order  to 
ascertain  the  defendant's  liability,  the  time  to  be  looked  to  is  the  time  when  the  call 
was  made.  Suppose  a  call  made  on  the  1st  January,  to  be  paid  on  the  1st  February, 
and  a  shareholder  transferred  his  shares  on  the  1st  March,  and  on  the  1st  May  the 
action  was  commenced,  in  such  case  the  person  to  whom  the  shares  were  transferred 
would  not  be  liable.  [Parke,  B.  An  issue  concluding  to  the  country  should  be  joined 
on  a  direct  affirmative  and  negative.  If  you  compare  the  26th  and  27th  sections  of 
the  statute,  it  is  evident  that  the  term  "is,"  in  a  declaration  correctly  framed,  would 
mean  "is  at  the  time  of  calls  made."  That  is  the  proper  construction  to  be  put  upon 
the  issue.  The  objection  to  this  declaration  is,  that  it  does  not  follow  the  parlia- 
mentary form,  but  interpolates  the  words  "at  the  commencement  of  the  suit."  The 
rule  ought  to  be  absolute  to  amend  the  declaration  and  second  plea,  by  striking  out 
the  words  "at  the  time  of  the  commencement  of  the  suit,"  and  to  strike  out  the  third 
plea  altogether.  [743]  Then  the  allegation,  that  the  defendant  "is  the  holder  of 
shares,"  would  be  traversed  in  the  sense  in  which  that  expression  is  used  in  the  26th 
section  of  the  statute.] 
Rule  accordingly. 

Kershaw  v.  Bailey.  Jan.  15,  1848.— Under  statute  5  &  6  Vict.  c.  109,  the  vestry, 
on  precept  from  the  justices,  are  to  make  out  and  return  a  certain  number  of  persons 
within  the  parish,  qualified  and  liable  to  serve  as  constables ;  the  list  is  to  be 
affixed  on  the  church  door,  and  notice  given  when  and  where  objections  will  be 
heard  by  the  justices,  who  are  empowered,  at  a  special  sessions,  to  strike  out  of 
the  list  the  names  of  persons  not  qualified  or  liable  to  serve.  At  a  vestry  held 
in  pursuance  of  that  act,  the  plaintitt"s  name  was  inserted  in  the  list  of  persons 
qualified  and  liable  to  serve,  and  he  attended  a  session  for  the  purpose  of  being 
sworn  in  when  the  defendant,  a  parishioner,  objected  to  him,  and  made  a  state- 
ment to  the  justices,  in  the  presence  of  other  persons,  imputing  perjury  to  the 
plaintifl".  In  an  action  for  slander  the  jury  found  that  the  defendant  made  the 
statement  bona  fide,  believing  it  to  be  true  : — Held,  that  the  statement  was 
properly  made  before  the  justices,  and  was  a  privileged  communication. 

[S.  C.  17  L.  J.  Ex.  129.] 

Slander.  The  declaration  stated,  that  before  the  committing  of  the  grievance,  &c., 
at  a  vestry  then  held  in  and  for  the  township  of  Barnsley,  in  the  parish  of  Silkstone, 
in  the  West  Riding  of  the  county  of  York,  the  plaintiff  was  duly  elected  and  chosen 
by  the  men  inhabiting  and  resident  within  the  said  township  to  be 'one  of  the  constables 
of  and  for  the  said  township,  for  one  year  from  thence  next  following,  to  do  and 
execute  all  and  singular  those  things  which  belong  to  the  office  of  constable  ;  but  the 
plaintiff  had  not,  at  the  time  of  the  committing  of  the  grievance  by  the  defendant, 
taken  oath  for  the  execution  of  his  said  office :  and  whereas,  on  the  occasion  of  the 
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defendant's  committing  of  the  grievance,  and  speaking  of  the  words  by  him  as  herein- 
after mentioned,  to  wit,  on  &c.,  a  special  petty  sessions  of  her  Majesty's  justices  of 
the  peace  in  and  for  the  West  Riding  of  the  county  of  York,  acting  in  and  for  the 
upper  and  lower  divisions  of  the  wapentake  of  Staincross,  in  the  said  West  Riding  of 
the  said  county  of  York,  was  had  and  held  at  Barnsley,  in  and  for  the  said  divisions, 
for  the  appointment  of  parochial  constables,  and  the  plaintiff'  then  appeared  and  was 
present  before  J.  Thorneley,  Esq.,  J.  Taylor,  Esq.,  and  the  Rev.  W.  Wordsworth, 
clerk,  respectively  then  and  [744]  there  being  justices  of  the  peace  of  our  said  lady 
the  Queen  in  and  for  the  West  Riding  of  the  said  county,  and  acting  in  and  for  the 
said  divisions,  assembled  at  that  sessions  as  such  justices,  in  order  that  they  might 
cause  to  be  administered  to  him  the  oath  required  by  law  to  be  taken  by  the  plaintiff 
for  the  due  execution  of  his  said  office  of  constable,  and  that  the  plaintitF  might  take 
that  oath  ;  and  the  defendant  then  and  there,  before  the  said  justices,  before  his 
speaking  and  publishing  of  the  words  by  him,  as  hereinafter  mentioned,  objected  to 
the  plaintiff  being  sworn,  and  to  the  plaintiff  being  allowed  to  take  the  said  oath  ;  yet 
the  defendant,  contriving  and  wilfully  and  maliciously  intending  to  injure  the  plaintiff 
in  his  good  name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and 
disgrace,  and  to  injure  him  in  his  said  office,  and  to  induce  the  said  justices  not  to 
administer  the  said  oath  to  him,  and  prevent  him  taking  the  same,  theretofore,  to  wit, 
on  &c.,  in  a  certain  discourse  which  the  defendant  then  had  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  his  said  office,  and  of  and  concerning  the  said 
objection  so  made  by  the  defendant  as  aforesaid  in  the  presence  and  hearing  of  the 
said  justices,  and  divers  other  persons,  in  the  presence  and  hearing  of  the  said  justices, 
and  those  persons,  falsely  and  maliciously  spoke  and  published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  him  in  his  said  office,  and  of  and  concerning  the  said 
objection  so  made  by  him  as  aforesaid,  the  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say,  "  I  (meaning  the  defendant)  object  to  Kershaw  (meaning 
the  plaintiff,  and  meaning  that  he  objected  to  his  being  sworn,  and  to  his  being  allowed 
to  take  the  oath  aforesaid)  on  account  of  his  (meaning  the  plaintiff)  being  a  person  not 
to  be  believed  upon  his  oath.  He  (meaning  the  plaintiff)  is  a  person  who  would  say 
and  swear  anything.  He  (meaning  the  plaintiff)  is  a  perjured  fellow,  and  would  do 
anything  to  gain  his  (meaning  the  plaintiff's)  own  ends.  He  (meaning  the  plaintiff) 
is  an  ['745]  improper  person  to  be  a  constable,  and  not  worthy  of  being  trusted." 
By  means  of  which  premises  the  plaintiff  hath  been  and  is  greatly  injured  in  his  said 
office  and  otherwise,  &c. 

Plea,  not  guilty,  and  issue  thereon. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after  Michaelmas 
Term,  f  8-17,  the  following  facts  were  proved  : — On  the  If  th  February,  1847,  a  vestry 
meeting  was  held  in  the  township  of  Barnsley,  for  the  purpose  of  nominating  and  electing 
a  competent  number  of  persons  qualified  and  liable  to  serve  as  constables  for  the 
current  year,  to  be  returned  to  the  justices  in  petty  sessions.  At  that  meeting  the 
plaintiff  was  duly  nominated  and  elected  as  a  person  qualified  and  liable  to  serve  as 
a  paid  constable  for  the  township  of  Barnsley.  On  the  29th  March,  a  petty  session 
was  holden  at  Barnsley,  for  the  purpose  of  swearing  into  office  the  constables  returned 
from  the  parishes  and  townships  of  the  West  Riding  of  Yorkshire.  On  that  occasion, 
upon  the  Barnsley  list  being  called  over,  it  was  asked  if  anybody  had  any  objection 
to  make  to  the  persons  named  in  that  list,  upon  which  the  defendant,  who  was  a 
pawnbroker  in  Barnsley,  said  that  he  objected  to  the  plaintiff,  and  he  then  spoke,  in 
the  presence  and  hearing  of  a  number  of  persons,  the  words  set  out  in  the  declaration. 
One  of  the  justices  observed  that  "it  was  a  grave  charge,  and  that  this  was  not  the 
proper  time  to  make  it."  The  defendant  replied,  "  I  know  that  I  ought  to  have  taken 
the  objection  before  the  vestry,  but  I  feel  it  my  duty  to  make  this  statement,  that 
the  justices  may  be  aware  of  Kershaw's  character." 

On  behalf  of  the  defendant,  it  was  urged  that  the  statement  did  not  impute  an 
indictable  offence,  or  if  it  did,  that  it  was  a  statement  made  after  being  called  upon  by 
a  competent  authority,  bona  fide  and  for  the  purpose  of  furthering  the  ends  of  justice, 
and  therefore  a  privileged  communication,  for  which  the  defendant  was  not  liable 
without  proof  [746]  of  express  malice.  On  the  part  of  the  plaintiff  it  was  contended, 
that  the  power  of  election  was  in  the  vestry,  and  not  in  the  justices,  and  that  the 
objection  ought  to  have  been  taken  before  the  vestry ;  that  the  justices  had  no 
authority  to  hear  any  other  objections  than  those  made  by  the  parties  themselves ;  and 
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that  a  statement  made  to  the  justices  in  the  presence  and  hearing  of  a  number  of  other 
persons  was  not  a  privileged  communication. 

The  Lord  Chief  Baron  ruled  that  the  right  of  election  was  with  the  justices,  and 
not  with  the  vestry ;  and  that,  if  the  statement  was  bona  iide  and  honestly  made, 
and  the  defendant  thought  at  the  time  it  was  true,  he  had  a  right  to  make  it,  and  the 
jury  should  find  their  verdict  for  him ;  if  not,  and  if  the  juiy  thought  the  defendant 
intended  to  impute  an  indictable  offence,  then  they  should  find  for  the  plaintiff.  The 
jury  having  found  a  verdict  for  the  defendant, 

Overeud  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  Formerly 
constables  were  elected  by  a  court  leet,  and  sworn  in  by  the  steward  or  lord  of  the 
manor,  and  in  their  absence  by  the  justices.  That  practice  was  altered  by  the  5  &  6 
Vict.  c.  109.  The  second  section  of  that  act  requires  "the  justices,  within  the  first 
seven  days  of  February  in  every  year,  to  issue  a  precept,  under  the  hands  of  any  two 
of  them,  to  the  overseers  of  each  parish  within  the  division,  requiring  them  to  make 
out  and  return,  before  the  twenty-fourth  day  of  March  in  each  year,  a  list  in  writing 
of  a  competent  number  of  men,  within  their  respective  parishes,  qualified  and  liable 
to  serve  as  constables."  The  third  section  enacts,  "  that  the  overseers  of  every  parish, 
upon  the  receipt  of  such  precept,  shall  summon  a  meeting  of  the  inhabitants  in  the 
vestry,  to  be  holden  within  fourteen  days  after  the  receipt  of  the  said  precept,  and 
the  vestry  at  such  meeting  shall  make  out  a  list  in  writing  of  such  number  as  shall 
be  named  in  the  precept  of  men  residing  within  their  parish,  who  shall  be  qualified 
and  liable  to  serve  as  con-[747]-stables,"  &c.  The  eighth  section  requires  the  oveiseers, 
"  on  the  three  first  Sundays  in  March,  to  fix  a  copy  of  such  list  on  the  principal  door 
of  every  church,  chapel,  &c.,  within  the  parish,  having  first  subjoined  to  every  such 
copy  a  notice,  stating  that  all  objections  to  the  list  will  be  heard  by  the  justices  of  the 
peace,  at  a  time  and  place  to  be  mentioned  in  such  notice."  That  list  is  to  be  returned 
to  the  justices.  By  the  tenth  section,  the  overseers  are  to  attend  the  special  session, 
and  verify  the  lists,  "  and  if  any  man  not  qualified  and  liable  to  serve  as  constable,  as 
aforesaid,  is  inserted  in  any  such  list,  it  shall  be  lawful  for  the  justices,  upon  being 
satisfied  by  the  oath  of  the  party  complaining,  or  upon  other  proof,  or  upon  their 
own  knowledge,  that  he  is  not  qualified  and  liable  to  serve  as  constable,  to  strike  his 
name  out  of  such  list."  The  eleventh  section  enacts,  "  that  when  any  list  shall  have 
been  allowed,  the  justices  shall  choose  from  the  allowed  list  the  names  of  such  number 
of  persons  as  they  shall  deem  necessary,"  &c.  The  justices  have  only  power  to  strike 
out  of  the  list  persons  not  qualified  or  not  liable  to  serve.  It  is  not  competent  for 
the  justices  to  inquire  into  the  character  of  a  party  duly  inserted  in  the  list ;  their 
allowance  is  merely  a  ministerial  act.  The  eighteenth  section,  which  relates  to  paid 
constables,  enacts,  "  that  it  shall  be  lawful  for  the  vestry,  assembled  for  the  purpose  of 
making  such  return  as  aforesaid,  to  resolve  that  one  or  more  paid  constables  shall  be 
appointed  for  their  parish,  and  if  the  vestry  shall  so  resolve,  a  copy  of  the  resolution  i' 
and  of  the  amount  of  salary  which  the  vestry  shall  resolve  on  paying  to  such  constable  ( 
or  constables  shall  be  sent  by  the  overseers  to  the  justices."  By  the  nineteenth 
.section,  the  justices,  "  upon  receiving  from  the  parish  a  copy  of  any  such  resolution, 
if  they  shall  be  satisfied  with  the  amount  of  salary  agreed  to  be  paid,  shall  appoint  so 
many  paid  constables  to  act  for  the  parish  as  shall  be  agreed  to  by  the  resolution,"  &c. 
The  justices  are  thus  confined  to  the  lists  returned  by  the  vestry. 

[748]  Parke,  B.  I  think  there  ought  to  be  no  rule.  In  the  first  instance  the 
vestry  are  to  make  out  a  list  of  persons  qualified  and  liable  to  serve  as  constables,  and 
out  of  that  list  a  certain  number  are  to  be  selected  by  the  justices.  As  the  vestry  are 
to  determine  about  the  particular  qualifications  of  the  persons  named,  the  defendant 
might,  no  doubt,  have  objected  at  the  vestry  that  the  plaintiff's  name  ought  not  to  be 
on  the  list.  After  the  list  is  made  out  the  justices  are  to  select,  and  if  a  parishioner 
wishes  to  make  any  objection,  that  is  the  proper  time  for  doing  so. 

Alderson,  B.  There  is  this  difference  between  the  case  of  paid  and  unpaid 
constables.  With  respect  to  the  latter,  the  vestry  are  to  make  out  a  list  of  persons 
qualified  and  liable  to  serve,  with  power  for  the  justices  to  select.  As  to  paid 
constables,  inasmuch  as  the  vestry  have  no  right  to  choose  them,  they  are  to  send  to 
the  justices  a  resolution  that  the  parish  shall  have  certain  paid  constables,  and  the 
justices  are  themselves  to  make  the  selection,  not,  however,  necessarily  from  the  list 
of  names  returned  by  the  vestry. 

Platt,  B.     I  think  the  defendant  chose  the  most  proper  occasion  for  making  his 
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objection,  and  that  it  was  his  bounden  duty  to  do' so.     Was  he  to  stand  by  and  see  a 
person  elected  whom  he  believed  to  be  perjured,  and  not  take  any  objection'? 
I        Rule  refused. 

[749]  The  Attorney-General  v.  Simcox  and  Another.  Jan.  18,  1848. — Where 
real  estate  was  devised  to  trustees,  in  trust  to  convey  the  same  unto  and  among 
certain  persons  mentioned  in  the  will,  in  equal  proportions,  in  severalty ;  and,  for 
the  purpose  of  such  division  and  partition,  the  trustees  were  empowered  from  time 
to  time  to  sell  all  or  any  part  of  the  devised  estates,  and  were  to  stand  possessed  of 
the  money  to  arise  from  such  sales,  in  trust  for  the  same  persons,  share  and  share 
alike  ;  and  the  trustees  accordingly,  for  the  purposes  of  the  tru.st,  sold  the  whole 
of  the  devised  estates : — Held,  that  this  was  "  real  estate  directed  to  be  sold," 
within  the  meaning  of  the  Stamp  Act,  (5-5  Geo.  3,  c.  181,  Sched.,  pt.  3,  tit. 
"  Legacies  "),  and  that  legacy  duty  was  payable  upon  the  proceeds  of  such  sale. 

[S.  C.  18  L.  J.  Ex.  61.] 

This  was  an  information  filed  b_v  the  Attorney-General  against  the  defendants, 
for  legacy  duty  claimed  to  be  due  from  them  to  the  Crown,  as  executors  of  John 
Simcox,  who  was  the  surviving  executor  of  Joseph  Bissell,  deceased. 

At  the  trial  before  Pollock,  C.  B.,  at  the  sittings  after  Trinity  Term,  1844,  the  jury 
found  a  special  verdict,  in  substance  as  follows  : — 

The  said  Joseph  Bissell,  on  the  13th  of  June,  1816,  made  and  published  his  will, 
duly  executed  and  attested,  and  thereby  appointed  John  Bissell  and  John  Simcox 
executors  and  trustees  of  his  said  will ;  and,  after  giving  certain  legacies,  and  making 
certain  bequests  therein  mentioned,  gave  the  residue  of  his  personal  estate  (other  than 
leasehold)  to  his  said  trustees,  upon  trust  that  they  or  the  survivor  of  them,  his 
executors  or  administrators,  should,  as  soon  as  conveniently  could  be  after  his  decease, 
sell  and  dispose  of  such  parts  thereof  as  should  not  consist  of  money  or  securities  for 
money,  for  the  best  rates  or  prices  which  could  be  obtained  for  the  same,  either  by 
public  sale  or  auction,  or  private  contract,  and  should  collect,  recover,  and  receive  all 
debts  and  sums  of  money  which  should  be  due  and  owing  to  him  at  the  time  of  his 
decease,  and  should  place  out  or  invest  the  money  to  arise  from  such  sale,  and  the 
debts  and  sums  of  money  to  be  collected  and  received  as  aforesaid,  upon  or  in  govern- 
ment, freehold,  or  leasehold  securities,  at  interest,  or  invest  the  same,  or  any  part 
thereof,  in  the  purchase  of  stock  in  any  of  the  public  companies  or  funds,  and  alter, 
vary,  and  change  the  same  securities,  stocks,  or  funds  from  time  to  time  for  others  of 
a  like  nature,  at  their  or  his  discretion,  and  should  receive  and  take  the  interest, 
di^ndends,  and  annual  proceeds  of  the  [750]  said  trust  monies,  securities,  stocks,  or 
funds,  and  pay  the  same  as  in  the  said  will  mentioned ;  and  also,  after  having  by  his 
said  will  devised  and  disposed  of  certain  freehold  and  leasehold  property  to  certain 
persons  therein  mentioned,  as  in  the  said  will  particularly  mentioned,  gave  and  devised 
in  manner  following,  that  is  to  say  : — "  Also,  I  give  and  devise  all  that  the  messuage 
and  outbuildings  lately  erected  by  me,  and  not  now  indeed  complete,  on  part  of  the 

land  which  I  bought  of Moore,  situate  &c.,  unto  the  said  Ann  Shaw  and  her 

assigns,  for  and  during  the  term  of  her  natural  life,  and  from  and  after  her  decease 
unto  and  to  the  use  of  my  said  trustees  and  their  heirs,  upon  trust  nevertheless,  and 
for  the  intents  and  purposes  hereinafter  expressed  and  declared  of  and  concerning  the 
same.  Also,  I  give  and  bequeath  unto  the  said  Ann  Shaw  two  suits  of  mourning. 
Also,  I  give,  devise,  and  bequeath  all  my  freehold  messuage,  outbuildings,  and  land, 
situate  &c.,  and  also  all  my  eight  leasehold  messuages,  outbuildings,  and  land,  situate 
&c.,  and  also  all  my  freehold  messuages,  outbuildings,  and  land,  situate  &c.,  unto  my  said 
brother,  Richard  Bissell,  and  his  assigns,  for  and  during  the  term  of  his  natural  life, 
he  and  they  keeping  the  same  in  repair,  and  duly  paying  the  ground-rent,  and  perform- 
ing the  covenants  contained  in  the  lease  under  which  I  hold  the  said  leasehold 
messuages,  outbuildings,  and  land  ;  and  from  and  after  his  decease,  as  to  the  said 
freehold  messuages,  &c.,  to  the  use  of  my  said  tru.stees  'and  their  heirs,  executors,  and 
administrators,  according  to  the  natures  thereof,  for  all  my  estate  and  interest  therein, 
upon  the  trusts  ne\ertheless,  and  for  the  intents  and  purposes  hereinafter  expressed 
and  declared  of  the  same  respectively.  Also,  I  give  and  devise  all  my  freehold  messuage, 
situate  &c.,  and  also  all  my  undivided  parts  or  shares  of  and  in  the  freehold  messuage 
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or  public-house  lately  called  the  Coach  and  Horses,  and  also  of  and  in  the  freehold  shops 
and  outbuildings,  situate  &c.,  and  also  all  those  my  freehold  messuages,  shops,  and  lands, 
situate  &c  and  [751]  all  other  mv  real  estate,  unto  and  for  the  use  of  my  said  trustees, 
the  said  John  Bissell  and  John  Simcox,  and  their  heirs,  nevertheless  upon  the  trusts,  and 
to  and  for  the  intents  and  purposes  hereinafter  expressed  and  declared  of  and  coneernmg 
the  same  •"  and  which  said  trusts,  intents,  and  purposes  were  in  and  by  the  said  will 
declared  to  be  as  follows;  that  is  to  say,  upon  trust  that  the  said  trustees  and  their 
heirs  should  stand  seised  and  be  possessed  of  the  said  freehold  messuages,  buildings, 
lands,  hereditaments,  and  premises,  which  where  devised  and  bequeathed  unto  them 
in  possession  and  remainder,  upon  the  trusts,  and  for  the  intents  and  purposes  follow- 
inf ;  that  is  to  say,  upon  trust  that  they  the  said  trustees,  their  heirs,  executors,  and 
adniinistrators,  should  receive  and  take  the  rents,  issues,  and  annual  proceeds  thereof, 
and  after  applying  part  thereof  to  certain  purposes  in  the  said  will  mentioned,  should 
pay  the  residue  thereof,  as  and  when  received,  unto  his  the  said  testator's  brothers 
and  sister,  John  Bissell,  one  of  the  said  trustees  and  executors,  Benjamin  Bissell,  and 
Mary  Fisher,  or  otherwise  sutler  and  empower  them  respectively  to  receive  and  take 
the  same,  in'  equal  proportions,  share  and  share  alike,  during  their  joint  lives ;  and 
that,  after  the  decease  of  any  one  of  them,  then  they  the  said  trustees,  their  heirs, 
executors,  and  administrators,  should  pay  the  same  as  and  when  received  unto  the 
two  survivors  of  them,  or  otherwise  sutler  and  empower  such  survivors  respectively 
to  receive  and  take  the  same  in  equal  proportions  during  their  joint  lives  ;  and  that, 
after  the  decease  of  either  of  them,  they  the  said  trustees,  their  heirs,  executors,  or 
administrators,  should  pay  the  same  as  and  when  received  unto  the  only  survivor  of 
the  testator's  said  brother  and  sister,  or  otherwise  suffer  or  empower  him  or  her  to 
receive  and  take  the  same  during  his  or  her  life  ;  and  the  said  testator  Joseph  Bissell 
declared  his  will  to  be,  that,  from  and  after  the  decease  of  the  last  survivor  of  the 
said  brothers  and  sister,  then  that  the  .said  trustees,  or  the  survivor  of  [752]  them, 
his  heirs,  executors,  and  administrators,  should,  at  the  expense  of  the  said  trust  estate, 
convey  and  assign  the  said  freehold  messuages,  buildings,  lands,  hereditaments,  and 
premises  devised  and  bequeathed  to  them  as  aforesaid,  to  all  the  testator's  nephews 
and  nieces,  children  of  all  his  brothers  and  sister,  which  should  be  living  at  the  time 
of  his  the  said  testator's  decease,  in  equal  proportions,  as  nearly  as  they  the  said 
trustees,  or  the  survivor  of  them,  his  heirs,  &c.,  could  make  partition  of  the  same,  and 
their  heirs,  executors,  and  administrators,  in  severalty,  and  not  as  tenants  in  common  ; 
and  that  in  the  meantime,  and  until  such  conveyances,  assignments,  and  partition 
should  be  made,  they  the  said  trustees,  or  the  survivor  of  them,  his  heirs,  &c.,  should 
receive  and  pay  the  rents,  issues,  and  annual  proceeds  of  the  said  freehold  messuages, 
&e.,  unto  his  said  nephews  and  nieces,  and  their^heirs,  executors,  and  administrators, 
in  proportion  to  the  shares  and  interests  they  would  take  in  case  such  partition  had 
been  completed,  to  and  for  their  own  use  and  benefit ;  and  the  said  testator  Joseph 
Bissell  declared  his  will  to  be,  that  for  the  purpose  of  such  division  and  partition  of 
his  said  freehold  messuages,  &c.,  it  should  and  might  be  lawful  for,  and  he  did  thereby 
authorise  and  empower,  his  said  trustees,  and  the  survivor  of  them,  his  heirs,  &c.,  from 
time  to  time  to  sell  and  dispose  of  all  or  any  part  or  parts  of  the  said  freehold  messu- 
ages, &c.,  and  real  estates  devised  and  bequeathed  to  them  upon  the  before-mentioned 
ti'usts,  either  by  public  sale  or  auction  or  private  contract,  and  entirely  or  in  parcels, 
for  the  most  money  that  could  be  obtained  for  the  same,  and  at  the  expense  of  the 
said  trust  estate,  and  to  employ  one  or  more  surveyor  and  appraiser,  surveyors  and 
appraisers,  for  the  purpose  of  ascertaining  the  value  thereof,  and  to  prepare  and  deliver 
abstracts  of  the  title,  and  enter  into,  make,  and  execute  such  contracts,  deeds,  agree- 
ments, conveyances,  and  assurances,  as  should  be  necessary  for  the  due  execution  of 
the  said  trusts ;  and  the  said  testator  did  will  and  [753]  declare,  that  they  the  said 
trustees,  or  the  survivor  of  them,  his  heirs,  &c.,  should,  in  case  the  whole  of  the  said 
freehold  messuages,  &c.,  should  be  sold  for  the  purposes  aforesaid,  stand  and  be 
possessed  of  the  money  to  arise  from  such  sale,  and  from  the  rents,  issues,  and  annual 
proceeds  of  the  said  freehold  estates  and  premises  in  the  meantime,  upon  trust  for  the 
same  persons,  in  the  same  shares  and  proportions,  manner,  and  form,  as  in  the  said 
will  is  mentioned  and  declared  of  and  concerning  certain  trust  monies,  securities, 
stocks,  or  funds,  to  be  produced  by  the  residue  of  the  said  testator's  personal  estate, 
and  the  interest,  dividends,  and  annual  proceeds  thereof  ;  and  which  said  last-mentioned 
trusts  relating  to  the  said  trust  monies,  securities,  stocks,  and  fundi;,  were  as  follows, 
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that  is  to  say  : — upon  trust  that  they  the  said  trustees,  or  the  survivor  of  them,  his 
executors  or  administrators,  should  receive  and  take  the  interest,  dividends,  and 
annual  proceeds  of  the  said  trust  monies,  &c.,  and  pay  the  same,  as  and  when  received, 
unto  his  the  said  testator's  brothers  and  sister,  John  Bissell,  Benjamin  Bissell,  and 
Mary  Fisher,  or  otherwise  suffer  and  empower  them  to  receive  and  take  the  same  in 
equal  proportions,  share  and  share  alike,  during  their  joint  lives  ;  and  after  the  decease 
of  either  of  them,  then  should  pay  the  same  as  and  when  received  unto  the  two 
survivors  of  them,  or  otherwise  suffer  and  empower  such  survivors  respectively  to  receive 
and  take  the  same  in  equal  proportions  during  their  joint  lives  ;  and  after  the  decease 
of  either  of  them,  then  should  pay  the  same  as  aud  when  received  unto  the  only 
survivor  of  the  said  testator's  brothers  and  sister,  or  otherwise  suffer  and  empower  him 
or  her  to  receive  and  take  the  same  during  his  or  her  life ;  and  from  and  after  his  or 
her  decease,  then  the  said  testator  declared  that  the  said  trustees,  their  executors  and 
administrators,  should  stand  and  be  possessed  of  the  said  trust  monies,  &c.,  and  the 
interest,  dividends,  and  proceeds  thereof,  upon  trust  for  all  his  the  said  testator's 
nephews  and  nieces,  children  of  his  brothers  and  sister,  [754]  which  should  be  living 
at  the  time  of  his  decease,  in  equal  proportions,  share  and  share  alike,  the  shares  of 
such  of  them  as  should  have  attained  the  age  of  twenty-one  years  to  be  paid  or  trans- 
ferred to  them  as  soon  as  conveniently  could  be  after  the  decease  of  the  last  survivor 
of  the  said  testator's  brothers,  John  and  Benjamin,  and  his  sister  Mary,  and  the  shares 
of  such  of  tbem  as  should  not  then  have  attained  that  age  to  be  paid  or  transferred  to 
them  respectively  when  and  so  soon  as  they  should  attain  that  age,  and  the  interest, 
dividends,  and  annual  proceeds  of  their  respective  shares  to  be  applied  by  the  said 
testator's  trustees,  or  the  survivor  of  them,  his  executors  or  administrators,  in  their 
maintenance,  and  for  their  education,  use,  and  benefit  in  the  meantime.  And  the  said 
testator  did  by  his  will  further  direct,  that  in  case  any  part  or  parts,  but  not  the  whole 
of  the  said  estates  and  premises,  should  be  sold  for  the  purpose  aforesaid,  then  that 
they  the  said  trustees,  and  the  survivor  of  them,  his  heirs,  executors,  and  administrators, 
should  stand  and  be  possessed  of  the  money  to  arise  from  such  last-mentioned  sale, 
and  from  the  rents,  issues,  and  profits  of  the  messuages,  &c.,  sold  in  the  meantime, 
upon  trust  to  pay  and  apply  the  same  to  and  amongst  his  the  said  testator's  nephews 
and  nieces,  and  their  heirs,  executors,  and  administrators,  not  taking  any  or  their  full 
shares  of  the  freehold  and  leasehold  messuages,  &c.,  and  real  and  leasehold  estates  in 
specie,  in  just  proportions,  for  equality  of  partition. 

The  said  Joseph  Bissell  died  on  the  7th  August,  1819,  without  having  revoked  or 
altered  his  said  will.  At  the  time  of  making  his  said  will,  the  said  testator  was  seized 
in  his  demense  as  of  fee  of  and  in,  and  possessed  of,  the  said  freehold  messuages,  &c., 
so  devised  to  the  said  trustees,  and  continued  to  be  so  seised  and  possessed  of  the 
same  until  and  at  the  time  of  his  death. 

The  said  John  Bissell  and  John  Simcox  survived  the  testator,  and  took  upon 
themselves  the  burthen  of  the  exe-[755]-cution  of  the  will.  Richard  Bissell  died  on 
the  9th  December,  182.3.  The  testator's  brothers  and  sister,  that  is  to  say,  the  said 
John  Bissell,  one  of  the  said  trustees,  Benjamin  Bissell,  and  Mary  Fisher,  survived 
the  testator.  Mary  Fisher  died  in  October,  1824;  John  Bissell  did  on  the  18th  of 
August,  1828  ;  Benjamin  Bissell  died  in  June,  18.32  :  Ann  Shaw  died  on  the  29th  of 
August,  1830.  On  the  14th  March,  1837,  John  Simcox  died,  having  made  his  will, 
whereby  he  gave  and  devised  the  said  freehold  messuages,  &c.,  of  which  he  was  seised 
as  such  surviving  trustee  as  aforesaid  under  the  will  of  the  said  testator  Joseph  Bissell, 
to  his  sons  John  Simcox  and  Thomas  Simcox  (the  defendants),  their  heirs  and  assigns, 
subject  nevertheless  to  the  trusts  contained  in  the  will  of  the  said  Joseph  Bissell.  The 
said  John  Bissell  and  John  Simcox  the  elder,  during  their  lifetimes,  and  the  said  John 
Simcox  the  elder,  since  the  decease  of  the  said  John  Bissell,  respectively,  did  always 
from  time  to  time  receive  and  take,  and  the  said  John  Simcox  the  younger  and 
Thomas  Simcox,  since  the  decease  of  the  said  John  Simcox  the  elder,  have  always 
from  time  to  time  received  and  taken,  the  rents,  issues,  and  annual  proceeds  of  the  said 
freehold  messuages,  &c.,  and  have  always  from  time  to  time  paid  and  applied  the  same 
to  the  several  persons,  for  the  several  purposes,  aud  in  manner  directed  by  the  said 
will  of  the  said  testator  Joseph  Bissell. 

At  the  time  of  the  death  of  the  said  testator  Joseph  Bissell,  there  were  living  ten 
nephews  and  nieces  of  the  said  testator,  being  respectively  children  of  all  his  brothers 
aud  sister ;  that  is  to  say,  Joseph  Bissell  the  younger,  son  of  the  testator's  brother 
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Thomas  Bis.sell ;  Joseph  Bissell,  the  only  child  of  the  said  John  Bissell  by  his  first 
wife  ;  Sarah  Bissell,  John  Bissell  the  younger,  Lydia  Bissell,  Mary  Ann  Bissell,  Isaac 
Bissell,  Thomas  Bissell,  and  Susannah  Bissell,  the  children  of  the  said  testator's 
brother  John  Bissell  by  his  second  wife  ;  and  Susannah  Smith,  the  [756]  daughter  of 
the  said  testator's  sister  Mary  Fisher.  [The  special  verdict  then  proceeded  to  state 
the  subsequent  devolutions  of  the  respective  estates  and  interests  of  the  nephews  and 
nieces,  which  it  is  not  necessary  to  set  forth.] 

The  said  John  Simcox  the  elder,  after  the  decease  of  the  said  Benjamin  Bis.sell, 
the  last  survivor  of  the  said  testator  Joseph  Bissell's  brothers  and  sister,  did  not  during 
his  lifetime,  nor  did  the  said  John  Simcox  the  younger  and  Thomas  Simcox  or  either 
of  them,  after  the  decease  of  the  said  John  Simcox  the  elder,  convey  or  assign  the  said 
freehold  messuages,  &c.,  so  devised  by  the  will  of  the  said  Joseph  Bissell,  to  the 
said  nephews  and  nieces  of  the  said  testator,  or  any  of  them,  or  to  any  of  their  repre- 
sentatives, as  by  the  said  will  they  were  authorised  and  empowered  to  do.  The  said 
John  Simcox  the  elder,  after  the  decease  of  his  co-trustee  the  said  John  Bissell,  and 
the  said  John  Simcox  the  younger,  and  Thomas  Simcox,  after  they  had  liecome  and 
were  seised  under  the  will  of  the  said  John  Simcox  of  the  said  freehold  messuages, 
&c.,  as  aforesaid,  that  is  to  say,  on  the  30th  March,  1833,  and  at  other  times 
afterwards,  in  pursuance  of  the  authority  and  power  given  by  the  said  will  of  the 
said  Joseph  Bissell,  for  the  purpose  of  dividing  and  making  partition  of  the 
said  freehold  messuages,  &c.,  sold,  partly  by  public  auction  and  partly  by  private 
contract,  all  the  said  freehold  messuages,  &c.,  the  produce  of  which  said  sales,  after 
deducting  the  necessary  expenses  thereof  amounted  to  the  sum  of  90641.  lt>s.  9d., 
which  said  sum  then  became  and  was  devisable  and  payable  in  the  following  shares  and 
proportions  [stating  the  several  parties  to  whom  each  tenth  share  was  payable].  If 
any  duty  was  payable  for  and  in  respect  of  the  said  bequest  of  the  said  shares  of  the 
proceeds  of  the  sale  of  the  said  freehold  messuages,  &c.,  such  duty  then  amounted,  in 
respect  of  each  of  the  said  tenth  shares,  to  the  sum  of  "271.  3s.  lOf  d.  and  in  the  whole 
to  2711.  18s.  Hid.  [The  special  verdict  then  stated  the  payment  over  by  the 
defendants,  to  the  sevei'al  parties  [757]  entitled  thereto,  of  their  respective  shares  of 
the  proceeds  of  the  sale,  without  deducting  the  legacy  duties,  and  the  demand  by  the 
Commissioners  of  Stamps  and  Taxes  of  legacy  duty  thereon.]  But  whether  or  not, 
upon  the  whole  matter  aforesaid,  the  said  defendants  do  owe  or  are  liable  to  pay  to 
her  Majesty,  or  are  indebted  to  her  Majesty,  in  the  said  last-mentioned  money,  or 
any  part  thereof,  in  manner  and  form  as  in  and  by  the  said  information  is  alleged,  the 
jurors  aforesaid  are  altogether  ignorant,  &c. 

The  case  was  argued  in  Trinity  Term,  1845,  (June  9,(a))  by 

Crompton,  for  the  Crown.  The  question  in  this  case  depends  upon  the  construc- 
tion to  be  put  upon  the  stat.  .5-5  Geo.  3,  c.  184,  sched.,  part  3,  tit.  "Legacies,"  the 
words  of  which,  imposing  the  duty,  are  as  follows : — "  For  the  clear  residue,  when 
given  to  one  person,  and  for  every  share  of  the  clear  residue  when  given  to  two  or 
more  persons,  of  the  monies  to  arise  from  the  sale,  mortgage,  or  other  disposition  of 
every  real  or  heritable  estate  directed  to  be  sold,"  &c.  the  question  therefore  is, 
whether  the  real  estate,  which  under  the  will  of  this  testator  has  in  fact  been  sold  by 
his  trustees,  was  real  estate  which  by  the  will  was  "  directed  to  be  sold."  If  it  be 
necessary  for  this  purpose  that  the  will  should  contain  a  positive  and  absolute  direction 
to  the  trustees  to  sell  at  all  events,  that  is  certainly  not  to  be  found  in  this  will ;  but 
such  is  not  the  reasonable  interpretation  to  be  put  upon  the  statute.  Whenever  the 
will  gives  to  the  devisees  an  option,  either  to  sell  the  estate  and  disti'ibute  the  proceeds 
among  the  objects  of  the  testator's  bounty,  or  to  divide  the  estate  among  them  without 
a  sale,  and  they  exercise  that  option  by  selling,  it  is  in  that  event  a  direction  to  sell. 
The  land  is  as  much  "directed  to  be  sold"  as  in  the  other  case,  only  it  is  directed  to 
be  sold,  not  absolutely,  but  upon  [758]  the  contingency  of  the  trustees  considering 
that  to  be  necessary  for  carrying  the  testator's  intentions  into  effect.  The  case  of 
ne  Atfm-ney-General  v.  Mangles  (5  M.  &  W.  120)  is  a  direct  decision  to  this  effect. 
There  the  testator  gave  his  residuary  real  and  personal  estate  to  trustees,  upon  trust, 
at  such  times  as  they  might  think  fit,  to  sell  or  otherwise  convert  the  same  into  money, 
and  divide  the  proceeds  in  certain  shares  amongst  his  children,  with  a  power  of  cau.sing 
any  parts  of  the  real  or  personal  estate  to  be  valued  instead  of  being  sold,  and  of 

(a)  Before  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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Hotting  such  parts  to  any  of  his  children,  at  the  amount  of  the  valuation,  as  a  pai-t 
f  his  or  her  proportion  of  his  residuary  estate,   but   to  be  considered  as  personal 
state.      The  trustees  sold  part  of  the  real  estate,  and  caused  the  remainder  to  be 
akied  and  allotted  to  the  testator's  son  ;  and  it  was  held  that  legacy  duty  was  pay- 
II  lie  upon  the  amount  of  the  part  which  was  sold.     There,  as  here,  the  words  of  the 
\  ill  were  words  of  discretion,  either  to  sell,  or  to  value  and  allot  the  estate  as  land  ; 
iiiid  the  discretion  having  been  exercised  by  selling,  the  duty  was  held  to  attach.     In 
the  case  /"  reEoans  (2  C.  M.  &  R.  206),  which  will  probably  be  cited  for  the  defendants, 
Jie  testator  devised  real  estates  to  trustees  for  the  benefit  of  several  persons  for  life, 
i;id  after  their  deaths  to  be  distributed  amongst  their  children,  &c.,  and  the  will  con- 
.ined  a  clause  by  which  the  testator  declared  and  directed,  that  it  should  be  lawful 
-•A-  the  trustees   to  sell  the  same,   or  any  part  thereof  which  should   appear   most 
■  xpedient  towards  the  management  of  his  property  and    affairs.      In  that  case  this 
'Jourt  certainly  held  that  legacy  duty  was  not  payable  upon  the  proceeds  of  a  sale 
made  under  this  power  considering  that  the  terms  of  it  did  not  amount  to  a  direction 
10  sell.     There  was  not  in  that  case,  undoubtedly,  an  absolute  direction  to  sell  at  all 
vents;  but  according  to  the  principle  laid  down  in  Tli^  Attorney-General  \.  Mangles, 
iiiere  was  a  direction  to  sell  [759]  in  a  certain  contingency  mentioned  in  the  will, 
,;  imely,  in  case  it  should  appear  to  the  trustees  most  expedient  towards  the  manage- 
ment of   the  testator's  property  and  affairs.     If,  therefore,  the  case  In  re  Evans  is 
iconsisteut  with  that  of  The  Attorney-General  v.  Mangles,  it  must  be  taken  to  have 
■een  overruled.     A  direction  to  sell  on  the  happening  of  a  contingency  is  as  much 
\  ithiu  the  terms  of  the  statute  as  a  direction  to  sell  at  all  events ;  and  when  the 
ontingency  hapi^ens,  and  the  property  is  sold  accordingly,  the  duty  equally  attaches. 
Cowling,  for  the  defendants.     Assuming  that  the  trustees  have  an  option  to  sell, 
it  still  must  appear  on  the  face  of  the  will,  in  order  to  make  the  legacy  duty  pay- 
lile,  that  the  testator  meant  to  give  a  bequest  of  personalty,  not  of  realty.     A  devise 
[  realty  is  clearly  not  subject  to  duty.     Now  here  the  primary  object  of  the  testator 
is   to   give   his    residuary  devisees    the   realty.     He   had   a  considerable  amount  of 
personalty  as  well  as  of  realty ;  and  the  effect  of  the  will  is,  that,  with  respect  to  the 
personalty,  it  should  at  all  events  be  sold,  and  the  proceeds  invested,  and  the  interest 
thereof  paid  and  applied  for  the  benefit  of  his  brothers  and  sister,  and  the  survivors 
and  survivor  of  them,  for  their  lives,  and  after  their  deaths  for  the  benefit  of  all  his 
nephews  and  nieces,  share  and  share  alike  ;  but  that,  as  to  the  real  estate,  after  the 
death  of   the   testator's   brothers  and   sister,  it   should   be   divided,  as   real   estate, 
amongst  his  nephews  and  nieces,  the  trustees  having  a  contingent  power  only,  if  it 
should  be  necessary  for  the  purpose  of  such  partition,  to  sell  the  whole  or  any  part 
of  the  property,  and  to  stand  possessed  of  the  proceeds  on  the  same  trusts  as  had  been 
before  declared  as  to  the  personalty.     It  is,  in  truth,  no  more  than  a  devise  to  certain 
persons  for  life,  with  remainder  to  trustees  in  fee  in  trust  for  others,  with  remainder 
to  the  nephews  and  nieces  in  fee ;  and  the  latter  had  a  vested  estate  at  the  death  of 
the  testator.     The  power  of  sale  is  [760]  only  collateral.     The  trustees  are  to  divide 
the  lands  as  lands;  the  primary  object,  therefore,  is  not  a  sale  ;  and  the  trustees  are 
not  to  sell  at  all  events,  but  merely  for  the  purpose  of  such  division  of  the  real  estate. 
The  power  is  merely  given  in  furtherance  of  the  testator's  object,  of  dividing  and 
distributing  the  real  estate.     [Alderson,  B.     Suppose  the  tenant  for  life  died,  and 
one  of  the  nephews  died,  and  then  there  was  a  sale,  whom  would  his  share  go  to  ?]    To 
Ms  heir-at-law.    [Alderson,  B.     Yes,  otherwise  the  trustees  would  have  it   in   their 
power  to  change  the  disposition  and  devolution  of  the  estate.]     It  is  just  as  if  the 
estate  had  been  given  directly  to  the  devisees,  and  they  had  chosen  to  sell.     It  is 
immaterial  by  whom  the  power  of  sale  is  to  be  exercised.     Suppose  it  were  a  power 
to  sell  if  required  by  the  devisees,  would  the  proceeds  be  subject  to  legacy  duty  ?     The 
true  doctrine  is,  that  no  duty  is  payable  unless  there  is  in  the  will  a  positive  direction 
to  sell.     In  re  Evans  (2  C.  M.  &  K.  206)  is  a  direct  authority  for  that  position.     In 
The  Attorney-General  v.  Holford  (1  Price,  426),  where  the  testator  did  expressly  direct 
the  estate  to  be  sold,  but  it  not  being  necessary  to  sell  it  for  the  purposes  of  the  will, 
the  party  beneficially  interested  elected  to  take  the  estate  in  specie,  the  Court  held 
that  even  though  no  sale  had  taken  place,  yet,  as  the  testator  had  expressly  directed 
the  property  to  be  sold,  the  duty  was  payable.      JVilliamson  v.  The  Advocate-General 
(10  CI.  &  Fin.  1)  supports  the  same  view,  that  the  duty  is  payable  only  where  there 
is  an  express  direction    to  sell — an   absolute   intention    to  convert   the   realty  into 
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personalty  ;  and  the  case  of  Dard  v.  Contts  (Morrison's  Rep.  4624,  5595),  there  cited, 
and  in  which  the  diit^'  was  held  not  to  be  payable,  is  precisely  the  present  case.  If 
the  arfunient  on  the  other  side  be  well  founded,  that  the  duty  attaches  wherevei- 
there  is  a  power  of  sale,  which  has  been  exercised,  all  the  distinctions  taken  in  tin: 
iiKi-,'-[761]-ments  of  Lords  Brougham  and  Cottenham,  in  JFiUiamsnn  v.  The  Admcaf' - 
Gemrul,  were  altogether  nugatory.  They  all  say  the  test  is, — was  there  a  positive 
direction  to  sell  or'not"?  Thus,  Lord  Brougham  says  : — "The  whole  question  depends 
upon  this,  whether  or  not  the, will,  or  the  two  instruments  in  the  nature  of  a  will 
taken  together,  amount  to  a  direction  to  sell?  If  the  language  used  by  the  testator 
amounts'to  a  direction  to  sell  the  estate  at  his  death,  then  the  estate  must  be  con- 
sidered as  money,  and  is  to  be  dealt  with  as  money,  and  the  liability  to  legacy  dut>- 
attaches."  And'  again:  "Taking  the  whole  of  these  instruments  together,  I  can 
entertain  no  doubt  whatever  that  the  intention  of  the  testator  was,  and  that  he 
contemplated  nothing  else  than  that,  in  the  event  of  his  death  without  leaving  an 
heir  of  his  body,  the  "land  should  be  brought  to  sale."  And  Lord  Cottenham  statL>, 
as  the  criterion  by  which  questions  of  this  sort  are  to  be  determined,  "  whether  this 
amounted  to  a  conversion  of  the  real  property  out  and  out  into  personalty,  or  whether 
it  was  to  be  considered  as  a  discretion  to  sell  for  the  pui'pose  of  paying  off  certain 
charges,  debts,  and  so  on."  It  is  not  necessary  to  impeach  the  authority  of  the  case 
of  The  Aitarney-Gencral  v.  Mangles.  That  case  is  distinguishable  from  the  present, 
because  there  the  language  of  the  will  was  in  effect  this  : — "You  shall  sell,  unless  you 
shall  think  fit  to  have  the  estates  valued  instead  of  being  sold,  and  allotied  at  the 
amount  of  the  valuation."  If  the  estates  were  sold  under  that  positive  direction,  the 
duty  attached.  There  was  no  option  except  under  certain  circumstances.  This  is 
the  direct  converse  of  that  case.  The  present  will  amounts  to  no  more  than  this : 
that,  in  order  to  avoid  disputes  among  so  large  a  family,  the  testator  appoints  as  it 
were  two  arbitrators,  who  are  to  say  whether  and  to  what  extent  the  property  shall 
be  sold,  and  the  proceeds  of  the  sale  distributed  instead  of  the  land  itself.  A  direction 
to  sell  mu.st  mean  that  such  is  the  paramount  intention  of  the  testator.  The  language 
of  the  will  is  for  this  purpose  to  [762]  be  construed  strictly,  and  a  mere  power  to 
sell,  under  certain  circumstances  and  for  certain  purposes,  cannot  be  a  direction  to 
sell.  This  will  itself  does  contain  such  a  positive  direction  as  to  the  personalty. 
[Alderson,  B.  The  question  is,  whether  a  direction  to  sell  contingent  on  certain 
events,  if  the  estate  be  sold  accordingly,  is  not  to  be  considered  as  if  the  testator 
himself  had  waited  for  the  happening  of  those  events,  and  had  himself  sold.  It  would 
seem  from  the  case  of  17ie  Attorney-General  v.  Mangles,  that  where  there  is  a  discretion 
to  sell,  and  a  sale  accordingly,  that  amounts  to  a  direction  to  sell.  The  testator's 
direction  is  contingent  on  the  trustee's  discretion.]  If  the  case  of  The  Attorney-General 
V.  Mangles  is  to  be  treated  as  an  authority  against  the  defendants,  it  is  submitted 
that  it  is  not  law. 

Crompton,  in  reply.  The  only  issue  in  this  case  really  is,  whether  that  of  Tlie 
Aitwney-General  v.  Mangles  was  well  decided.  This  is  a  direction  to  sell  in  a  certain 
contingency.  If  there  is  a  sale,  the  trust  is  of  the  personalty  thereby  created.  It  is 
not  necessary  there  should  be  a  positive  direction  to  sell  at  all  events  ;  the  words  of,, 
the  Stamp  Act  are  "real  or  heritable  estate  directed  to  be  sold,"  which  may  be  upon,] 
a  contingency.  LTnder  such  circumstances,  the  duty  attaches  upon  the  real  estate,  as' 
it  does  upon  a  specific  chattel.  The  test  cannot  be  whether  the  estate  would  go  toj 
the  heir  or  to  the  executor,  for  that  ambiguity  would  always  occur  where  there  is  anj 
option  to  sell  or  not.  In  Williamson  v.  The  Advocate-General,  no  sale  had  taken  place,] 
and  yet  the  duty  was  held  payable. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  information  filed  by  the  Attorney-General,  foi 
legacy  duty  claimed  to  be  due  to  the  [763]  Crown.  On  the  trial,  the  jury  found  i 
special  verdict,  and  the  question  is,  whether  on  that  verdict  judgment  ought  to  b 
entered  for  the  Attorney-General,  or  for  the  defendants.  The  jury  find,  that  Josepl" 
Bissell,  being  seised  of  divers  real  estates,  made  his  will,  duly  executed  and  attested' 
and  thereby  gave  and  devised  his  real  estates  to  his  trustees  therein  named,  and  thei' 
heirs,  on  trust  to  pay  the  rents  and  profits  thereof  to  his  brothers  and  sister,  Johi 
Bissell,  Benjamin  Bi.ssell,  and  Mary  Fisher,  and  the  survivors  and  survior  of  them,  fo 
their  lives  and  the  life  of  the  survivor,  as  mentioned  in  the  will.     And  after  the  deat 
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of  the  survivor,  the  testator  declared  his  will  to  be,  that  his  trustees  should  convey 
the  said  freehold  estates  to  all  his  nephews  and  nieces  living  at  his  decease,  equally, 
as  nearly  as  they  could  make  partition  of  the  same,  and  should,  in  the  meantime,  pay 
the  rents  to  his  said  nephews  and  nieces.  And  the  testator  declared  his  will  to  be, 
that,  for  the  purpose  of  such  partition,  it  should  be  lawful  for  his  said  trustees  to  sell 
all  or  any  part  of  the  said  estates  ;  and  he  declared  that  his  trustees  should  stand 
possessed  of  the  money  arising  from  any  such  sale  upon  the  same  trusts  as  were 
declared  concerning  the  residue  of  his  personal  estate  ;  and  those  trusts  were  for  his 
brothers  and  sister,  and  the  survivor  and  survivors  of  them,  for  their  lives,  and  the 
life  of  the  survivor ;  and  after  the  death  of  the  survivor,  then  for  all  his  nephews  and 
nieces  who  should  be  living  at  his  decease,  share  and  share  alike ;  the  share  of  those 
who  should  have  then  attained  twenty-one,  to  be  then  paid  to  them,  and  the  shares 
of  those  who  should  be  under  twenty-one,  to  be  paid  on  attaining  that  age,  with 
provision  for  maintenance  in  the  meantime. 

The  testator  died  in  1819,  leaving  ten  nieces  and  nephews,  and  also  leaving  his 
sister  and  two  brothers  him  surviving :  and  the  survivor  of  his  sister  and  two 
brothers  died  in  1832.  In  1833,  and  at  different  times  afterwards,  the  trustees  sold 
the  real  estates  for  sums  amounting  in  the  [764]  whole  to  £9064,  with  the  view  of 
dividing  the  proceeds  of  the  sales  among  the  nephews  and  nieces,  and  their  repre- 
sentatives, according  to  the  directions  of  the  will :  and  the  question  for  our  decision 
is,  whether  legacy  duty  is  payable  in  respect  of  that  sum.  This  depends  entirely  ou 
the  language  contained  in  the  schedule  of  the  statute  imposing  the  duty,  the  55  Geo.  3, 
c.  184.  The  words  of  the  statute  are, — "for  the  clear  residue,  when  given  to  one 
person,  and  for  every  share  of  the  clear  residue,  when  given  to  two  or  more  persons, 
of  the  monies  to  arise  from  the  sale  of  any  real  estate  directed  to  be  sold."  Is  this, 
then,  an  estate  directed  to  be  sold  1  if  it  is,  then  the  duty  attaches ;  if  it  is  not,  then 
no  duty  attaches. 

There  are  two  modern  cases  in  this  court  in  point.  The  first  is  In  re  Evans 
(2  C.  M.  &  R.  206):  there  John  Evans,  the  testator,  by  his  will,  gave,  devised, 
and  bequeathed  all  his  real  and  personal  estate  to  trustees,  their  executors  and 
administrators,  as  to  one-third,  in  trust  for  his  sister,  for  her  life  ;  and,  at  her  death, 
in  trust  for  her  children,  their  heirs,  e.-cecutors,  and  administrators,  as  tenants  in 
common  ;  as  to  one  other  third,  in  trust  for  his  brother  George,  for  his  life ;  and  at 
his  death,  in  trust  for  his  children,  their  heirs,  executors,  administrators,  and  assigns, 
as  tenants  in  common  ;  and,  as  to  the  remaining  third,  in  trust,  in  the  same  manner, 
for  his  other  brother,  Fisher,  for  his  life,  with  a  like  remainder  to  his  children,  their 
heirs,  executors,  administratoi's,  and  assigns,  as  tenants  in  common.  The  will 
contained  a  proviso,  that,  notwithstanding  any  of  the  trusts  aforesaid,  it  should  be 
lawful  for  the  trustees  to  sell  the  premises,  or  any  part  thereof,  or  to  make  partitions 
or  exchanges,  as  should  appear  to  them  most  expedient  towards  effecting  the  arrange- 
ment of  his  property  and  afi'airs.  And  the  testator  declared,  that  the  money  to  arise 
by  any  such  sale  or  exchange  .should  be  invested  in  Government  or  real  securities,  or 
applied  on  the  [765]  trusts  thereinbefore  declared  concerning  the  property  sold.  After 
the  death  of  the  testator,  the  trustees  sold  certain  outlying  parts  of  the  testator's 
estates.  A  suit  having  been  instituted  on  the  equity  side  of  the  Court  of  Exchequer, 
for  carrying  the  trusts'of  the  will  into  execution,  other  parts  of  the  estates  were  sold 
pursuant  to  orders  of  the  Court.  The  question  was  whether,  in  respect  of  the 
property  sold,  legacy  duty  was  payable,  and  this  Court,  after  deliberation,  held  that 
it  was  not,  on  the  ground  that  the  property  was  not  directed  to  be  sold,  within  the 
meaning  of  the  Stamp  Act. 

The  other  case  is  that  of  The  Altorney-Geiwal  v.  Mangles.  It  occurred  four  years 
after  the  former  decision,  and  it  is  to  be  found  reported  in  5  M.  &  W.  120.  There  a 
testator  devised  his  real  estates  to  trustees,  upon  trust  to  sell,  at  such  times  as  they 
should  think  convenient,  and  to  divide  the  money  among  his  children,  in  manner 
mentioned  in  the  will ;  but  with  a  power-,  instead  of  selling  any  part  of  the  estates, 
to  cause  them  to  be  valued,  and  to  allot  them  at  the  ascertained  value,  in  lieu  of  so 
much  of  the  share  of  the  children  to  whom  such  allotment  should  be  made.  The 
trustees,  under  this  trust,  sold  part,  and  allotted  part  without  a  sale ;  and  this  Court 
held  it  to  be  perfectly  clear  that  duty  attached  on  the  money  produced  by  the  sales 
of  the  parts  sold,  though  no  duty  attached  in  respect  of  the  parts  allotted  without 
a  sale. 
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If  the  former  case,  In  re  Emna,  is  to  be  taken  a.s  an  authority  that  duty  does 
not,  in  any  case,  attach  where  a  testator  does  not  imperatively  direct  a  sale  at  all 
events,  but  only  authorises  his  trustees,  in  case  they  shall  deem  it  expedient,  so  to 
do,  it  is  impossible  to  reconcile  that  case  with  the  subsequent  decision  in  Attorney- 
General  V.  ]\[av(jles.  In  the  foimer  case  Lord  Lyndhurst  lemarked,  that  it  was  not 
necessary,  in  order  to  bring  a  case  within  the  words  of  the  statute  imposing  the  duty, 
where  lands  are  directed  to  be  sold,  that  the  word  "  directed  "  should  be  found  in  the 
will,  and  that  it  was  enough  if  the  obvious  intention  of  the  tes-[766]-tator  was  that  a 
sale  should  be  effected.  As  the  converse  of  that  proposition,  it  may  be  remarked,  that 
if  dutv  is  not  to  attach  where  the  trustees  are  not  bound  to  sell,  but  are  onl}'  enabled 
so  to  do  if  they  think  fit,  it  is  not  material  that  the  word  "  directed,"  or  an  equivalent 
expression,  is  found  in  the  will.  If,  on  the  whole  context,  the  intention  appears  to  be 
that  the  trustees  are  to  have  a  discretion  to  sell  or  not  as  they  think  fit,  then  the  duty 
would  not  attach,  if  the  law  be  as  it  was  laid  down,  or  is  supposed  to  have  been  laid 
down,  in  the  case  In  re  Evan.i.  But  it  is  clear,  from  the  subsequent  case  of  I'he  . 
Attorney-General  v.  Mangles,  that  the  existence  of  such  a  discretion  does  not  prevent  | 
the  duty  from  attaching.  There,  though  the  original  trust  was  to  sell,  there  was  a 
clear  subsequent  fliseretion  given  to  the  trustees,  to  abstain  from  selling  if  they  should 
think  it  expedient  to  do  so.  Yet  in  that  case  duty  was  held  to  attach  ;  and  the  case, 
therefore,  is  an  express  decision,  overruling  the  case  In  re  Evans,  supposing  that  case 
to  have  decided  the  general  proposition,  that  duty  only  attaches  where  the  trustees 
are  bound  to  sell,  and  have  no  discretion  on  the  subject.  In  this  conflict  or  apparent 
conflict  of  authorities,  we  must  look  to  the  principle  of  the  decisions,  which  of  course  f 
are  founded  whollv  on  the  language  of  the  statute.  V> 

The  duty,  it  will  be  observed,  attaches  on  money  which  is  given  to  one  or  more  w 
legatees,  and  which  has  arisen  from  the  sale  of  estates  directed  by  the  testator  to  be  ■ 
sold.  There  is  certainlj'^  nothing  in  the  language  of  the  statute,  which  in  terms  confines 
its  operation  to  cases  where  the  direction  to  sell  is  absolute.  If  a  testator  should 
direct  his  land  to  be  sold,  and  the  money  to  be  divided  among  legatees,  on  any  given 
contingency,  as,  for  instance,  in  case  his  property  should  be  under  a  certain  value,  or 
in  case  his  son  should  succeed  to  a  family  estate,  or  in  case  A.  B.  should  agree  to 
concur  in  the  sale,  there  surely  can  be  no  doubt  but  that,  on  the  happening  of  the 
contingency  and  con.sequent  sale,  duty  would  attach.  The  land  would  then  be  land 
directed  [767]  to  be  sold.  So,  again,  if  a  testator  should  direct  a  sale  of  a  particular 
estate,  in  case  A.  B.  should  think  such  sale  to  be  for  the  benefit  of  the  testator's 
children,  then,  upon  A.  B.  signifying  his  opinion  that  it  would  be  for  the  benefit  of 
the  children,  the  direction  would  be  absolute,  and  duty  would  attach.  It  can  make 
no  difference  that  A.  B.  is  himself  the  trustee  for  .sale,  and  it  follows  that,  in  case  of  a 
devise  to  trustees  to  sell,  if  they  shall  think  it  expedient  and  for  the  benefit  of  the 
cestuis  que  trust  so  to  do,  duty  would  attach,  if  they  do  think  it  is  expedient,  and 
therefore  sell.  Now  in  the  ordinary  case  of  a  devise  to  trustees  in  trust  for  specified 
objects,  with  a  power  to  sell  and  distribute  the  produce  of  the  sale  amongst  parties 
interested,  instead  of  retaining  the  estate  for  them,  the  power  of  sale  is  certainly 
coupled  with  a  trust  to  exercise  the  power  or  not,  as  they  may  deem  most  for 
the  advantage  of  the  cestuis  que  trust ;  and  the  devise  may  "be  read  as  a  devise  in 
trust  to  sell,  if  the  trustees  shall  think  such  a  course  to  be  most  beneficial  for  the 
parties  interested,  and  in  such  a  case  we  have  already  intimated  our  opinion  that  duty 
would  be  payable. 

In  the  present  case,  the  lands  were  devised  to  trustees,  on  trusts  which  may  be- 
fairly  construed  to  mean  that  the  trustees  are  to  retain  the  estates  unsold,  and  to  allot 
them  among  the  devisees,  if  they  think  that  to  be  for  the  benefit  of  the  objects  of  the 
testator's  bounty  ;  or,  on  the  other  hand,  to  sell  and  distribute  the  money  produced  by 
the  sale,  if  that  appears  to  them  most  expedient.  The  trustees,  by  selling,  have  shewn 
conclusively  that  they  did  think  the  most  expedient  course  was  to  sell,  and  so  in  the 
event  there  was  a  direction  to  sell.  Even,  therefore,  if  there  were  no  authority  to 
guide  us,  we  should  have  thought  that  duty  attached:  but  in  truth  the  case  is 
governed  by  The  Attonmj-Geiieral  v.  Mangles,  which  is  in  principle  the  same  as  that 
before  us,  the  only  distinction  being  that  there  the  devise  was  in  trust  to  sell,  with  a 
power  to  abstain  from  doing  so,  and  to  allot  the  estate  itself,  instead  of  selling  and 
distributing  the  [768]  proceeds ;  whereas  here  the  devise  is  upon  trust  to  allot,  with 
a  power,  instead  of  doing  so,  to  sell  and  distribute  the  proceeds.     In  both  cases  the 
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trustees  had  a  discretion  to  sell  or  not  to  sell,  as  they  should  think  best  for  the  cestuis 
que  trust ;  and  the  exercise  of  that  discretion  by  a  sale  was  held,  in  The  Attorney-General 
V.  Mangle-:,  to  cause  duty  to  attach  ;  and  the  same  principle  precisely  applies  here.  The 
only  difficulty  we  have  felt  has  arisen  from  the  decision  In  re  Evans,  where  certainly  the 
Court  seems  to  have  decided  that  a  sale,  under  a  power  to  trustees  to  sell,  is  not  a  sale 
of  property  directed  to  be  sold,  within  the  meaning  of  the  act. 

The  precise  grounds  on  which  the  Court  formed  this  opinion  do  not  clearly  appear. 
The  decision  may  possibly  have  turned  on  the  mode  in  which  the  proceeds  of  the  sale 
were  in  that  case  disposed  of.  The  statute  does  not  impose  duty  in  every  case  of  a 
sale  directed  by  a  will,  but  only  where  the  proceeds  are  by  the  will  given  to  legatees. 
Now  in  the  case  In  re  Evans,  the  trustees  were  not  directed  to  distribute  the  proceeds, 
but  to  invest  them  in  securities,  upon  the  same  trusts  as  attached  on  the  lands  sold. 
Possibly  the  Court  might  have  thought  that  this  still  left  the  character  of  real  estate 
attaching  on  the  money  produced  by  the  sale,  and  so  that  the  statute  did  not  apply. 

It  is  not  necessary  for  us  to  give  any  opinion  as  to  the  validity  of  such  a  distinction  ; 
it  is  sufficient  to  say,  that  if  the  case  is  to  be  taken  as  an  authority  for  the  general 
proposition,  that  duty  does  not  attach  in  any  case  where  the  sale  is  made  under  a 
discretion  given  to  the  trustees  to  sell  and  distribute  the  proceeds,  but  without  any 
positive  direction  imposing  upon  them  the  obligation  of  selling,  the  case  is  clearly 
overruled  by  The  Attorney-General  v.  Mangles,  and  is,  as  we  conceive,  contrary  to  any 
fair  and  reasonable  construction  of  the  statute. 

For  these  reasons,  we  think  there  must  be  judgment  for  the  Attorney-General. 

Judgment  for  the  Crown. 

[769]     BuKON  V.  Denman.     Jan.  25,  1S48. — For  defect  of  jurors  on  a  trial  at  bar, 
a  rule  absolute  granted  for  a  writ  of  octo  vel  decern  tales. 

[S.  C.  12  Jur.  82.     See  further,  2  Ex.  167.] 

In  this  case  a  rule  had  been  granted  for  a  trial  at  bar,  on  the  6th  December,  1847, 
by  a  special  jury  of  the  county  of  Middlesex,  and  a  venire  facias  and  distringas  issued 
accordingly.  On  the  day  appointed  for  the  trial,  only  ten  of  the  persons  on  the  special 
jury  list  appeared,  and  the  trial  was  in  consequence  put  oS  until  the  following  day. 
On  that  day  only  eleven  of  the  jurors  appeared,  and  the  cause  remained  untried  for 
want  of  a  jury. 

Eobinson  now  moved,  on  behalf  of  the  plaintiff,  for  a  rule  absolute  for  a  writ  of 
octo  vel  decern  tales.  On  a  trial  at  bar,  there  cannot  be  a  tales  de  circumstantibus, 
but  it  is  necessary  to  move  for  the  present  writ ;  and  it  would  seem,  from  Brooke's 
Abr.  tit.  "Octo  tales  et  auters  tales,"  pi.  11,  that  the  number  of  jurors  proposed  to 
be  added  to  the  panel  must  be  an  even  one.(a) 

Per  Curiam. (^)     Take  a  rule  absolute. 

[770]  Welby  v.  Browx.  Jan.  31, 1848. — To  a  declaration  containing  three  common 
counts,  the  defendant  pleaded  the  general  issue,  and  two  special  pleas.  Each  plea 
was  directed  to  the  whole  declaration.  The  plaintiff  had  a  verdict  as  to  part  of 
his  demand  on  the  first  issue,  and  the  defendant  as  to  the  residue.  The  second 
issue  was  found  for  the  plaintiff',  and  the  third  for  the  defendant : — Held,  that,  as 
the  defendant  was  entitled  to  the  postea  and  the  general  costs,  he  was  entitled  to 
the  costs  of  all  witnesses  attending  to  prove  the  third  issue,  whether  their  evidence 
applied  to  any  other  issue  or  not,  and  that  he  was  also  entitled  to  the  costs  of  those 
who  appeared  to  reduce  the  plaintiff's  demand  on  the  first  issue,  unless  they  attended 
to  negative  the  second  ;  that  the  plaintiff  was  entitled  to  the  costs  of  the  witnesses 
who  appeared  solely  to  prove  the  issues  found  for  him  under  the  first  issue,  and 
also  the  second  issue,  both  or  either  of  them. 

[3.  C.  5  D.  &  L.  746.] 

Martin  had  obtained  a  rule,  calling  on  the  defendant  to  shew  cause  why  the  Master 

(a)  But  see  2  Tidd.  Prac.  857 ;  Gilb.  Com.  pi.  72  ;  2  Wms.  Saund.  349,  n.  1, 
(h)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Piatt,  B. 
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should  not  review  his  taxation  in  this  case.  It  was  an  action  of  debt.  The  declaration 
contained  counts  for  work  and  materials,  for  work  and  labour  as  an  attorney,  and  on 
an  account  stated.  The  pleas  were,  first,  never  indebted  ;  secondly,  the  Statute  of 
Limitations ;  and  thiidly,  that  no  signed  bill  had  been  delivered  in  pursuance  of  the 
statute.  Each  plea  was  directed  to  the  whole  cause  of  action,  and  upon  these  pleas 
issue  was  joined.  The  plaintiff'  claimed  the  sum  of  t)31.  12s.  8d.  in  each  of  the  counts 
of  Lis  declaration. 

At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  sittings  in  Michaelmas  Term,  1846, 
the  plaintiff  had  a  verdict  on  the  first  issue,  for  the  sum  of  181.  10s.  3d.;  and  the 
defendant  had  a  verdict  upon  the  second  and  third  issues.  A  rule  was  subsequently, 
in  tiie  same  term,  obtained  by  the  plaintiff,  calling  on  the  defendant  to  shew  cause  | 
why  the  verdict  found  for  the  defendant  on  the  second  issue  should  not  be  set  aside, 
and  why  a  verdict  should  not  be  entered  thereon  for  the  plaintiff,  unless  the  defendant 
should  consent,  within  a  week,  that  the  verdict  should  be  so  entered.  The  defendant, 
however,  consented,  and  the  verdict  was  entered  on  the  postea  as  follows  : — On  the 
first  issue,  as  to  181.  10s.  3d.,  ])ai'cel  of  the  sum  demanded,  for  the  plaintiff,  and  as  to 
the  residue  of  the  sum  demanded  for  the  defendant;  on  the  second  issue  for  the 
plaintiff ;  and  on  the  third  for  the  defendant. 

Watson  and  Hugh  Hill,  on  the  last  day  of  Michaelmas  Term  last,  shewed  cause 
against  the  above  rule,  and  Mar-[771]-tin  was  heard  in  support  of  it.     The  Court  said 
that  they  would  refer  to  the  Master,  in  order  to  obtain  his  certificate  as  to  the  manner 
in  which  he  had  taxed  the  costs. 
Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  a  rule  had  been  obtained  by  Mr.  Martin,  I 
calling  on  the  defendant  to  shew  cause  why  the  taxation  of  the  Master,  who  taxed 
the  costs,  should  not  be  reviewed  ;  and  cause  was  shewn  against  that  rule  in  Michaelmas 
Term  last.  It  was  an  action  on  an  attorney's  bill  for  £63  and  upwards.  The  defen- 
dant pleaded,  first,  never  indebted  ;  secondly,  the  Statute  of  Limitations ;  and  thirdly, 
that  no  signed  bill  had  been  delivered  in  pursuance  of  the  statute.  The  plaintiff 
recovered,  on  the  first  issue,  181.  10s.  3d.,  and  the  defendant  had  a  verdict  as  to  the 
residue ;  on  the  second  issue,  the  plaintiff  had  a  verdict ;  and,  on  the  third  issue,  the  ' 
verdict  was  found  for  the  defendant. 

The  defendant  is  entitled  to  the  postea,  and  to  the  general  costs  of  the  cause.  He 
is,  therefore,  entitled  to  the  costs  of  all  witnesses  attending  to  prove  the  third  issue, 
whether  their  evidence  applies  to  any  other  issue  or  not.  As  to  those  who  attended 
only  to  reduce  the  plaintiff's  demand  on  the  first  issue,  he  is  entitled  to  the  costs  in 
respect  to  them  also,  unless  the  same  attended  also  to  negative  the  second  issue. 

The  plaintiff,  on  the  other  hand,  is  entitled  to  the  costs  of  those  witnesses  who 
attended  solely  to  prove  those  issues  found  for  him  ;  that  is  to  say,  his  demand  of 
181.  10s.  3d.  under  the  first  issue,  and  also  the  second  issue,  both  or  either  of  them. 
We  have,  therefore,  referred  to  Master  Walker  to  certify  whether  he  has  so  taxed  the 
costs  in  this  case,  and  we  find  he  has  done  so.  The  rule  must  therefore  be  discharged, 
with  costs. 

Rule  discharged,  with  costs. 


* 


[772] 


]  Wilson  r.  Eden,  Bart.,  and  Others.  Jan.  18,  1848.— P.  J.,  by  his  will, 
dated  in  1779,  left  large  real  estates  to  his  wife  for  life;  and  after  her  death,  to 
his  daughter  I).,  wife  of  Sir  .J.  E.,  for  her  life ;  and  after  her  death,  to  her  eldest 
son,  K.  E.,  for  his  life  ;  and  after  his  death,  to  the  first  and  other  sons  of  R.  E. 
severally  and  successively,  and  the  heii-s  of  their  respective  bodies ;  and  for 
default  of  such  issue,  to  the  testator's  grandson,  M.  J.  E.,  the  second  son  of  his 
daughter,  in  case  he  should  not  become  seised  of  certain  estates  (devised  hy 
M.  D.) ;  and  after  the  death  of  M.  J.  E.,  the  testator  devised  the  said  estates, 
upon  the  conditions  aforesaid,  to  the  first  and  other  sons  of  M.  J.  E.  severally 
and  successively,  to  their  heirs  respectively  and  successively  ;  and,  in  default  of 
such  issue,  he  devised  his  estates,  on  the  like  conditions  as  aforesaid,  to  the  third 
and  every  other  son  of  his  daughter,  severally  and  successively,  and  their  heirs. 
And  the  testator  declared,  that  if  the  said  M.  J.  E.,  or  any  son  of  his  daughter, 
should,  at  any  time  during  his  life,  become  seised  of  the  real  estates  (devised  by 
M.  D.),  then  M.  J.  E.,  or  such  son  of  his  daughter  so  becoming  entitled,  or  any 
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heir  of  his  body,  should  not  take  any  interest  in  the  testator's  estates,  but  they 
should  go  over  to  the  next  son  of  his  daughter  and  his  heirs,  with  a  clause  for 
revesting  the  estates  in  the  son  so  displaced,  on  certain  contingencies. — Provided, 
"  always,  that  if  it  shall  happen  that  my  said  daughter  shall  have  no  issue  male 
of  her  body  living  at  her  death,  or  no  such  issue  male  as  shall  be  entitled  by  the 
true  meaning  of  this  my  will  to  my  real  estates,  hereby  limited  and  settled  as 
aforesaid,  then  and  in  either  of  those  cases,  I  devise  all  my  said  I'eal  estates, 
subject  respectively  as  aforesaid,  to  all  the  daughters,  if  more  than  one,  of  the 
body  of  my  said  daughter  who  shall  be  living  at  her  death,  as  tenants  in  common, 
and  their  heirs  respectiveh',  with  cross  remainders  amongst  them,  in  case  of  any 
one  or  more  of  them  happening  to  die  under  the  age  of  twenty-one  years,  and 
without  issue ;  and  if  there  should  be  but  one  such  daughter  living  at  my  said 
daughter's  decease,  and  no  issue  of  any  other  such  daughter  then  in  being,  then 
to  such  only  surviving  daughter  and  her  heirs.  Provided  always,  that  if  any 
such  daughter  or  daughters  of  my  said  daughter  shall  happen  to  die  in  her  or 
their  said  mother's  lifetime,  leaving  issue,  then  my  will  is  that  such  issue  of  each 
such  daughter  so  dying,  and  the  heirs  of  such  issue  respectively,  shall  have  and 
take  the  estate,  or  share  or  shares  of  estates,  as  the  parent  or  parents  of  such 
issue  respectively  would  have  been  entitled  to  if  she  or  they  had  been  living  at 
the  decease  of  my  said  daughter." — The  proviso  then  concluded  by  devising  the 
estates  to  those  persons  to  whom  the  daughter  might  please  to  leave  them  by 
will,  in  case  she  should  leave  no  issue  male  at  her  death  ;  and  in  case  she  should 
not  make  any  will,  the  estates  were  to  go  to  the  testator's  heirs.  The  daughter, 
D.,  died  in  1792,  in  the  testator's  lifetime,  leaving  two  sons,  R.  E.  and  M.  J.  E., 
and  several  daughters.  The  testator  died  in  1796,  when  his  widow  became 
possessed  of  the  estates,  and  died  in  1810.  At  her  death,  R.  E.  became  possessed 
of  the  estates  until  his  death,  which  occurred  in  1844;  M.  J.  E.  died  in  1841  ; 
both  died  without  issue  : — Held,  that  the  words  "  living  at  her  death,"  in  the 
preceding  proviso,  were  to  be  read  as  connected  with  the  verb  "  shall  have,"  and 
referred  to  both  members  of  the  sentence  in  the  commencement  of  the  proviso ; 
and  consequently,  as  the  testator's  daughter,  at  the  time  of  her  death,  had  issue 
male  entitled  to  the  testator's  estates,  the  daughters  of  the  testator's  daughter 
took  no  estate  or  interest  under  the  will. 

[S.  C.  18  L.  J.  Ex.  220 :  in  Equity,  11  Beav.  237.     See  further,  5  Ex.  752.] 

A  bill  in  Chancery  having  been  filed  in  this  case  by  the  plaintiff,  to  which  the 
defendants  put  in  their  answers,  and  the  cause  being  at  issue,  the  same  came  on  to  be 
heard  before  the  Master  of  the  Rolls  on  the  8th  of  July,  1846,  when  his  Lordship 
directed  the  following  case  to  be  stated  for  the  opinion  of  this  Court : — 

Peter  Johnson,  late  of  the  city  of  York,  Esquire,  by  his  will,  dated  the  1st  day  of 
February,  1779,  duly  executed  and  attested  to  pass  freehold  estates  by  devise,  gave 
and  devised  to  his  wife  and  her  assigns,  during  her  life,  in  lieu  [773]  of  jointure,  and 
ill  bar  of  dower,  his  manor  of  Arkendale,  in  the  county  of  York,  and  all  his  heredita- 
ments and  estate  whatsoever  at  Arkendale  aforesaid,  and  in  Arkendale  Lofthouse,  and 
Minskip,  in  the  said  county,  without  impeachment  of  waste,  and  with  power  to  let 
li.ises,  without  fines  or  foregift,  for  any  term  or  terms  not  exceeding  seven  years 
respectively,  in  possession,  at  the  best  rents  which  could  be  reasonably  obtained  ;  also 
he  devised  to  his  said  dear  wife  and  her  assigns  for  her  life,  his  new  dwelling-house 
on  Castle  Hill,  at  York,  and  all  the  buildings,  gardens,  yards,  and  appurtenances 
thereto  belonging,  or  therewith  occupied,  and  all  his  other  houses,  stables,  and 
hereditaments  whatsoever,  situate  in  the  parish  of  St.  Mary  Castlegate,  York  ;  and 
also  his  closes,  called  Stone  Wall  Close,  (then  divided  into  two  parts),  and  Mudd  Close, 
with  all  buildings  and  appurtenances  thereto  belonging,  without  impeachment  of  waste  ; 
and  after  giving  several  life  annuities,  all  of  which  have  ceased  and  determined,  and 
after  providing  for  the  payments  in  the  said  will  directed  to  be  made,  and  which 
payments  have  been  made,  (and  now  no  longer  exist),  the  said  testator  devised  to  his 
s.iid  dear  wife  for  her  life  all  other  his  real  estates  whatsoever  and  wheresoever,  which 
lie  had  power  to  dispose  of,  to  hold  to  her  and  her  assigns,  without  impeachment  of 
^v,■lste,  and  with  like  power  to  let  leases,  not  exceeding  seven  years  in  possession,  and 
with  such  restrictions  aforesaid  ;  and  as  to  his  said  manor  of  Arkendale,  and  all  his 
estate  and  hereditaments  whatsoever,  situate  at  Arkendale,  and  Arkendale  Lofthouse, 

Ex.  Div.  X.— 11* 
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and  Minskip  aforesaid,  with  all  their  appurtenances,  and  as  to  all  his  other  real  estate 
whatsoever  and  wheresoever,  which  he  had  power  to  dispose  of,  whether  freehold  or 
copyhold,  from  and  immediately  after  the  decease  of  his  wife,  the  said  testator  devised 
the  same  respectively  to  his  dear  daughter  and  only  surviving  child  Dorothea,  the 
wife  of  Sir  John  Eden,  Baronet,  for  her  life,  without  impeachment  of  waste  ;  and  from 
ami  [774]  after  the  determination  of  that  estate,  he  devised  all  the  same  premises  to 
his  good  friends  Sir  Bclliiigham  Graham,  of  Norton  Conyers,  in  the  county  of  York, 
Baronet,  and  Henry  Willoughby,  of  Birsdal,  in  the  same  county.  Esquire,  and  their 
heirs,  during  the  life  of  his  said  daughter,  upon  trust  to  preserve  the  contingent  uses 
and  estates  thereafter  limited  from  being  defeated,  and  with  all  necessary  and  usual 
powers  for  that  purpose,  hut  nevertheless  to  permit  and  sufl'er  his  said  daughter  to 
receive  the  rents  and  profits  of  all  the  same  estates  to  her  own  use  during  her  life ; 
and  from  and  after  the  decease  of  his  said  daughter,  he  devised  all  the  same  estates 
to  his  grandson,  Kobert  Eden,  eldest  son  of  his  daughter,  for  his  life,  without  impeach- 
ment of  waste ;  and  from  and  after  the  determination  of  that  estate,  he  devised  the 
same  to  the  said  Sir  Bellingham  Graham  and  Henry  Willoughby,  and  their  heirs,  for 
the  life  of  the  said  Sir  Robert  Eden,  upon  trust  to  preserve  contingent  uses.  And 
from  and  after  the  decease  of  the  said  Sir  Robert  Eden,  he  devised  the  same  to  the 
first  son  of  the  body  of  the  said  Robert,  and  the  heirs  of  the  body  of  such  first  son 
lawfully  issuing ;  and  in  default  of  such  issue,  to  the  second,  third,  and  every  other 
son  of  the  body  of  the  same  Robert,  severally  and  respectively,  and  the  heirs  of  the 
respective  bodies  of  such  second  and  third,  and  every  other  son  ;  the  elder  of  such 
sons,  and  the  heirs  of  his  body,  always  to  be  preferred,  and  to  take  before  the  younger 
of  them,  and  the  heirs  of  their  bodies  respectively.  And  for  default  of  such  issue,  he 
devised  all  the  same  real  estates  and  premises  to  his  grandson,  Morton  John  Eden, 
second  son  of  his  said  daughter,  for  his  life,  without  impeachment  of  waste,  (in  case 
he  should  not  become  or  should  not  continue  seised  of  the  real  estates  of  Morton 
Davison,  late  of  Beamish,  in  the  county  of  l)urham,  Esquire,  deceased,  by  virtue  or 
in  consequence  of  his  will).  And  from  and  after  the  determination  of  that  estate,  he 
[775]  devised  his  said  real  estates  and  premises  to  the  said  Sir  Bellingham  Graham 
and  Henry  Willoughby,  and  their  heirs,  during  the  life  of  the  said  Morton  John  Eden, 
upon  trust  to  suppoit  the  contingent  uses.  And  from  and  after  the  decease  of  the 
said  Morton  John  Eden,  he  devised  the  same  (upon  the  conditions  aforesaid)  to  the 
first  and  ever}'  other  son  of  the  body  of  the  said  Morton  John  Eden  severally  and 
successively,  and  to  the  respective  heirs  of  the  bodies  of  such  fiist  and  every  other 
son  lawfully  issuing ;  the  elder  of  such  sons,  and  the  heirs  of  his  body,  always  to  be 
preferred,  and  take  before  the  younger  of  them,  and  the  heirs  of  their  bodies  respec- 
tively. And  for  default  of  such  issue,  he  devised  the  same  real  estates  and  premises, 
upon  the  like  condition  as  aforesaid,  to  the  third  and  other  every  son  of  his  said  daughter, 
begotten  or  to  be  begotten,  severally  and  successively,  and  the  heirs  of  the  body  and 
bodies  of  such  third  and  every  other  son  lawfully  issuing ;  the  elder  of  such  unborn 
sons,  and  the  heirs  of  his  body,  always  to  be  preferred,  and  take  before  the  younger 
of  them,  and  the  heirs  of  his  or  their  bodies  respectively.  And  the  said  testator 
declared  and  provided,  that  if  the  said  Morton  John  Eden,  or  any  son  of  his  (the 
testator's)  daughter,  should  at  any  time  during  his  life  become  seised  of  the  real  estates 
of  the  said  Morton  Davison,  by  virtue  or  in  consequence  of  his  will,  then  the  said 
Morton  John  Eden,  or  such  son  of  the  said  testator's  said  daughter  so  becoming  seised 
thereof,  or  any  heir  of  his  said  body  respectively,  should  not  take,  have,  or  enjoy  any 
estate  or  interest  whatsoever  in  any  of  the  said  testator's  real  estates,  by  virtue  of  hi's  said  . 
will,  so  long  as  he  or  they  should  be  so  seised  of  the  real  estates  of  the  said  Morton 
Davison,  but  the  same  should  remain  and  go  over  (after  the  determination  of  the 
particular  estates  thereof  thereby  limited)  to,  and  should  be  taken,  held,  and  enjoyed 
by  the  next  son  in  succession  of  the  testator's  said  daughter,  and  the  heirs  of  his 
body,  in  the  same  manner  as  if  such  son,  so  seised  of  the  real  estates  of  the  said  Morton 
Davison,  [776]  was  dead  without  issue ;  but  if  it  should  happen  that  the  .said  Morton 
John  Eden,  or  any  such  son  who  could  or  might  become  seised  of  the  said  real  estates 
of  the  said  Mort;on  Davison,  should  afterwards  become  disabled  by  any  condition  or 
pro\nso  in  his  will  from  continuing  to  hold  and  enjoy  the  same,  then  and  as  soon  as 
the  said  Morton  John  Eden,  or  any  such  son  of  the  said  testator's  said  daughter, 
should  have  quitted  the  possession,  and  should  be  no  longer  in  the  receipt  of  the" rents 
and  profits  of  the  real  estates  of  the  said  Morton  Davison,  in  conformity  to  any  such  , 
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condition  or  proviso  in  his  will,  the  said  Morton  John  Eden  and  the  heirs  of  his  body, 
or  any  such  son  of  the  testator's  daughter,  so  circumstanced,  and  the  heirs  of  his  body, 
should  and  might  have,  hold,  and  enjoy  all  the  said  testator's  real  estates,  thereby 
intended  to  be  limited  and  settled  as  aforesaid,  and  according  to  the  limitations 
thereof  thereinbefore  contained.  And  then  the  will  of  the  said  testator  contained 
certain  provisoes  and  limitations,  which  are  in  the  words  and  figures  following,  that 
is  to  say  :  "  Provided  always,  that  if  it  shall  happen  that  my  said  daughter  shall  have 
no  issue  male  of  her  body  living  at  her  death,  or  no  such  issue  male  as  shall  be  entitled, 
by  the  true  meaning  of  this  my  will,  to  my  real  estates  hereby  limited  and  settled  as 
aforesaid,  then  and  in  either  of  those  cases  I  devise  all  my  said  real  estates,  subject 
respectively  as  aforesaid,  to  all  the  daughters,  if  more  than  one,  of  the  body  of  my 
said  daughter,  who  shall  be  living  at  her  death,  as  tenants  in  common,  and  their  heirs 
respectively,  with  cross  remainders  amongst  them,  in  case  of  any  one  or  more  of  them 
happening  to  die  under  the  age  of  twenty-one  years,  and  without  issue ;  and  if  there 
should  be  but  one  such  daughter  living  at  my  said  daughter's  decease,  and  no  issue 
of  any  such  daughter  then  in  being,  then  to  such  only  sur\dving  daughter  and  her 
heirs ;  provided  always,  that  if  any  such  daughter  or  daughters  of  my  said  daughter 
shall  happen  to  die  in  her  or  their  said  mother's  lifetime,  leaving  issue,  then  my  will 
is  that  such  issue  of  each  of  such  daughters  [777]  so  dj^ing,  and  the  heirs  of  such  issue 
respectively,  shall  have  or  take  the  estates,  or  share  or  shares  of  the  estates,  as  the 
parent  or  parents  of  such  issue  respectively  would  have  been  entitled  to,  if  she  or  they 
had  been  living  at  the  decease  of  my  said  daughter.  And  in  case  my  said  daughter 
shall  have  no  issue  of  her  body  living  at  her  death,  then  I  devise  all  such  my  real 
estates,  from  and  after  the  determination  of  the  particular  estates  hereinbefore  thereof 
limited  as  aforesaid,  to  such  person  or  persons,  and  for  such  estate  and  estates,  either 
in  fee  simple  or  otherwise,  and  in  such  manner,  as  my  said  daughter,  whether  married 
or  sole,  shall  by  any  deed  or  deeds,  executed  in  the  presence  of  two  credible  witnesses, 
or  by  her  last  will  and  testament  in  writing,  or  any  writing  in  the  nature  of  a  will, 
signed  in  the  presence  of  three  such  witnesses,  direct  and  appoint,  and  for  want  of 
.any  such  appointment,  and  subject  thereto,  and  the  several  limitations  and  charges  in 
■this  my  will,  I  leave  all  such  real  estates  to  descend  to  my  own  right  heirs."  And  all 
■the  residue  of  his  estate,  real  and  personal,  not  thereinbefore  disposed  of,  or  not  fully 
and  effectually  disposed  of,  the  said  testator  gave  to  his  said  dear  wife. 

The  testator  made  several  codicils  to  his  said  will,  but  did  not  thereby  alter  the 
limitations  of  the  real  estates  contained  in  his  will,  above  set  forth,  and  died  in  the 
year  1796,  without  having  revoked  or  altered  any  of  the  aforesaid  limitations. 

Dorothea  Johnson,  the  wife  of  the  testator,  Peter  Johnson,  entered  into  the  posses- 
sion of  the  said  estates  so  devised  to  her  as  aforesaid  for  her  life,  or  into  the  receipt 
of  the  rents  and  profits  thereof,  and  continued  in  such  possession  or  receipt  until  her 
death,  which  took  place  in  1810. 

Lady  Eden,  the  only  child  of  the  testator,  Peter  Johnson,  died  in  his  lifetime,  in 
the  month  of  June,  1792,  intestate,  having  had  two  sons;  namely.  Sir  Robert  Eden, 
afterwards  Sir  Robert  Johnson  Eden,  Bart.,  her  eldest  son  and  heir-at-law,  and 
customary  heir,  (and  who  was  also  the  heir-at-law  and  customary  heir  of  the  said 
testator,  Peter  Johnson,  at  [778]  the  time  of  his  decease),  and  the  said  Morton  John 
Eden,  and  eleven  daughters  ;  namely,  Dorothea  Eden,  Maria  Eden,  Catherine  Eden, 
Elizabeth  Eden,  Caroline  Eden,  Dulcibella  Eden,  Anne  Eden,  Emmeline  Eden,  Eleanor 
Eden,  Harriet  Eden,  and  Charlotte  Eden,  and  no  other  children. 

Elizabeth  Eden,  Caroline  Eden,  and  Harriet  Eden,  all  died  in  the  lifetime  of  their 
mother,  the  said  Lady  Eden,  under  the  age  of  twenty-one  years,  and  without  having 
been  married ;  but  Lady  Eden's  other  daughters,  and  her  two  sons  survived  her ;  and 
Dulcibella  Eden  and  Anne  Eden  having  respectively  attained  the  age  of  twenty-one 
years,  died  respectively  in  the  year  1805,  intestate,  as  to  real  estate,  and  without 
iaving  been  married,  leaving  the  said  Robert  Johnson  Eden,  their  eldest  brother,  their 
heir-at-law  and  customary  heir. 

Upon  or  shortly  after  the  death  of  Dorothea  Johnson,  the  widow  of  the  said  testator, 
Peter  Johnson,  Sir  Robert  Johnson  Eden,  Bart.,  (in  the  said  will  called  Robert  Eden), 
entered  into  the  possession  of  the  freehold  and  copyhold  estates  bj'  the  said  will  devised 
to  him  for  life,  or  into  the  receipt  of  the  rents  and  profits  thereof,  and  continued  in 
such  possession  or  receipt  until  his  death. 

Morton  John  Eden,  on  the  death  of  his  father.  Sir  John  Eden,  became  seised  of 
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the  estates  of  the  said  Morton  Davison,  referred  to  in  the  will  of  the  said  testator, 
Peter  Johnson,  and  died  on  the  28th  of  June,  1841,  in  the  lifetime  of  his  brother,  Sir 
Robert  Johnson  Eden,  and  without  ever  having  had  any  issue. 

Sir  Robert  Johnson  Eden,  Bart,  died  on  the  4th  of  September,  1844,  without 
having  had  any  issue. 

Dorothea  Eden,  the  daughter,  intermarried,  first,  with  Henry  Methokl,  and 
second! V.  with  Daniel  Seddon,  both  deceased  ;  and  she  died  in  the  year  1830,  leaving 
Henry  "iMethold,  her  eldest  son,  her  heir-at-law  and  customary  heir.  Maria  Eden 
intermarried,  first,  with  Lord  Aghrin  (afterwards  Earl  of  Athlone),  and  secondly, 
with  Sir  W.  J.  [779]  Hope,  G.C.B.,  both  deceased,  and  she  is  now  a  widow.  Catherine 
Eden  intermarried  with  and  is  now  the  wife  of  Robert  Eden  Duneombe  Shafto. 
Emmeline  Eden  intermarried  with  and  is  now  the  wife  of  Thomas  Northmore. 
Eleanor  Eden  intermarried  with  and  is  now  the  widow  of  the  Rev.  Thomas  Fownes 
Wilson  ;  and  Charlotte  Eden  intermarried  with  and  is  now  the  wife  of  Robert  Kaye 
Greville. 

Sir  Robert  Johnson  Eden,  by  his  will,  dated  in  1815,  and  which  was  afterwards 
republished  by  a  codicil  thereto,  in  1841,  gave  and  devised  all  his  estates,  lands,  and 
hereditaments,  whatsoever  and  wheresoever,  in  Durham  and  York,  and  elsewhere  in 
Great  Britain,  to  certain  uses  in  his  said  will  mentioned  (but  which  have  failed  to 
take  eftect),  with  an  ultimate  limitation  to  the  use  of  the  defendant.  Sir  William  Eden, 
his  heirs  and  assigns  for  ever.  And  the  said  Sir  William  Eden,  as  such  devisee,  did, 
on  the  decease  of  the  said  Sir  Robert  John  Eden,  enter  into  and  is  now  in  possession 
or  in  receipt  of  the  rents  and  profits  of  the  estates  devised  by  the  will  of  the  said 
Peter  Johnson. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  daughters  of  Dorothea, 
the  wife  of  Sir  John  Eden,  Bart,  in  the  pleadings  of  the  said  cause  named,  or  any 
and  which  of  them,  took  any  and  what  estate  or  interest  in  the  estates  devised  by  the 
will  of  Peter  Johnson,  deceased,  the  testator  in  the  pleadings  in  this  cause  named, 
or  any  and  which  of  them.  It  is  agreed  that  the  will  and  codicils  of  Peter  Johnson, 
and  the  will  of  Morton  Davison,  shall  be  considered  as  part  of  this  case. 

Humphry,  for  the  plaintiff".  The  question  for  the  consideration  of  the  Court  turns- 
upon  the  construction  to  be  put  upon  the  proviso  in  the  will  of  Peter  Johnson,  the 
testator.  It  is  submitted  that,  upon  the  true  construction  of  that  proviso,  the  eight 
surviving  daughters  of  Lady  Eden  take  all  the  estates  mentioned  in  the  will,  as 
tenants  in  common  in  [780]  fee.  Although  this  clause  in  the  will  is  introduced  in  the 
language  of  a  proviso,  it  is  more  properly  to  be  considered  as  an  extension  of  the 
incomplete  chain  of  limitations,  with  reference  to  the  estates  contained  in  the  pre- 
ceding part  of  the  will.  This  clause  consists  of  two  branches,  one  of  which  introduces 
the  limitation  to  the  daughters,  by  way  of  remainder  expectant  on  the  failure  of  the 
previous  limitations,  and  is  not  to  be  considered  in  the  nature  of  an  executory  devise. 
It  may  not  be  necessary  to  advert  to  the  acknowledged  rule  of  construction,  that  a 
proviso  is  not  to  be  considered  as  an  executory  devise,  if  it  is  capable  of  being  con- 
strued as  a  remainder,  either  contingent  or  vested.  It  is  equally  a  rule  of  construction, 
that  that  which  may  be  fairly  construed  to  be  a  vested  remainder,  is  not  to  be  con- 
strued as  a  contingent  remainder.  The  term  issue  male  in  the  clause  in  question  may 
create  some  difficulty.  It  must  either  be  read  as  converting  the  preceding  limitations 
in  tail  general  into  estates  in  tail  male,  or  as  leaving  the  gift  to  the  daughters  by  way 
of  remainder.  Either  construction  does  not  militate  against  the  plaintiff's  argument; 
for  the  estate  may  be  a  remainder,  whether  it  be  expectant  on  estates  in  tail  general, 
or  in  tail  male.  The  words  "  issue  male  "  may  fairly  be  construed  as  meaning  issue 
of  a  male  stock.  By  that  interpretation  the  previous  limitations  would  receive  no 
alteration.  Now  the  testator,  by  the  clause  in  question,  contemplated  two  events, 
viz.,  if  his  daughter  should  have  no  issue  male  living  at  her  death,  "or  no  such  issue 
male  .is  shall  be  entitled,  by  the  true  meaning  of  this  my  will,  to  mv  real  estates 
hereby  limited  and  settled  as  aforesaid."  That  is  the  other  event  which  is  to  take 
place  in  a  limited  period,  and  on  the  determination  of  the  previous  limitations.  These 
two  events  are  clearly  and  completely  defined.  Xow  it  is  not  necessary  to  import  any 
words  into  this  second  branch,  as  its  meaning  is  perfectly  clear  without  the  interpola- 
tion of  any  term.  It  will  be  contended  that  the  words"" living  at  her  death"  ought 
to  be  introduced  into  it,  and  that,  therefore,  [781]  the  whole  is  contingent  upon  an 
event  which  did  not,  nor  ever  can  happen.     There  are  two  distinct  events  contem- 
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plated  and  provided  for  by  the  testator.  The  second  branch  is  therefore  to  be  read 
bv  itself.  It  is,  "  If  it  shall  happen  that  my  said  daughter  shall  have  no  such  issue 
niale  as  shall  be  entitled  by  the  true  meaning  of  this  my  will  to  my  real  estates 
hereby  limited  and  settled  as  aforesaid,  then  and  in  such  case  I  devise."  This  dis- 
position is  clearly  to  be  construed  as  a  remainder  expectant  on  the  previous  limitations. 
The  only  difficulty  arises  from  the  presence  of  the  words  "such  issue  male  ;"  but  the 
usual  mode  of  giving  remainders  after  previous  estates  in  tail,  is  to  state  that  they 
shall  go  over  if  the  party  shall  have  no  such  issue.  No  specific  term  is  mentioned 
within  which  the  determination  of  the  particular  estates  is  to  take  place.  The  gift 
is  to  the  daughters  of  the  remainder  in  fee,  provided  only  they  be  alive  at  the  death 
of  their  mother,  who  have  had  no  previous  disposition  whatever  in  their  favour.  If  any 
of  the  daughters  be  dead  and  leave  issue,  such  issue  is  to  have  the  mother's  portion ; 
the  only  contingency  is  that  of  the  daughter  being  alive  at  the  time  of  her  mother's 
death.  '  The  word  "such,"  in  the  second  branch  of  this  clause,  does  not  relate  to  the 
issue  living  at  the  daughter's  death.  As  there  were  eight  daughters  alive  at  thedeatb 
of  their  mother,  the  remainder,  which  was  contingent  during  their  mother's  life,  on 
that  event  became  a  vested  remainder.  It  was  the  testator's  intention  that  this  gift 
should  be  by  way  of  a  remainder,  since  he  says  it  is  "from  and  after  the  determina- 
tion of  the  particular  estates  thereof  limited  as  aforesaid."  Again,  the  testator  has 
iKjt  by  the  first  branch  of  the  sentence  effectually  disposed  of  his  estates  in  every 
event,'  and  therefore  this  second  branch  was  introduced  by  him,  to  dispose  of  any 
interest  in  his  estates  which  he  might  not  have  previously  disposed  of.  Authorities 
may  be  cited  to  shew  that  the  proper  principle  of  construction  is,  that  where  there 
are  particular  estates  limited,  and  there  is  a  gift  over  in  terms  which  can  be  fairly 
<onsidered  as  [782]  marking  the  effect  of  the  determination  of  the  preceding  limita- 
tions, the  proper  construction  is  to  construe  them  as  words  which  introduce  a  remainder  : 
J'ue  d.  Dacre  v.  Dacre  (1  Bos.  &  P.  250),  which  was  afterwards  affirmed  in  error 
(S  T.  R.  112) ;  and  the  language  of  the  judges  may  be  referred  to  in  support  of  this 
ijQsition.  In  the  case  of  Lethieullier  v.  Trary  (3  Atk.  774),  where  the  question  was 
us  to  the  extent  of  the  words  "  in  default  of  such  issue,"  Lord  Hardwicke  said,  "  The 
words  are  in  default  of  such  issue,  not  merely  in  default  of  issue  of  Sir  Henry 
Nelthorpe,  but  of  all  other  persons  who  take  under  this  will  and  are  before  mentioned. 
Where  the  general  intent  appears  to  make  a  strict  settlement,  though  some  one 
limitation  may,  according  to  the  words,  seem  contingent,  yet  the  general  intent  shall 
prevail."  Now  it  is  submitted  that,  in  the  present  case,  it  was  the  obvious  intention 
of  the  testator  to  make  a  strict  settlement.  He  also  referred  to  Malcolm  v.  Taylor 
{■2  Kuss  &  Myl.  416),  EUicomhe  v.  Gompertz  (3  Myl.  &  Cr.  127),  Trickey  v.  Trickey 
<3  Myl.  &  Keen,  -560),  and  Calth-arpe  v.  Goitjh  (3  Brown's  C.  C.  39.5). 

Malins,  contra.  Upon  the  true  construction  of  this  will,  the  daughters  of  Lady 
Eden  do  not  take  any  estate  whatever.  It  has  been  argued  that  the  effect  of  the 
proviso  in  the  will  is  to  create  a  vested  remainder  in  the  daughters.  The  words  of 
the  proviso  clearly  introduce  a  contingency.  There  are  two  events  pointed  out  by 
the  testator,  the  first  of  which,  it  has  been  conceded,  did  not  happen,  for  both  the 
sons  were  living  at  the  time  of  Lady  Eden's  death.  The  preceding  part  of  the  will 
affords  a  key  to  the  meaning  of  the  words  in  the  second  branch  of  the  sentence  con- 
tained in  the  proviso.  The  object  of  the  testator  was  to  prevent  the  Davison  estates 
from  [783]  being  held  together  with  his  own  real  estates.  Taking,  therefore,  the 
proviso  with  reference  to  the  Davison  estates,  it  is  to  be  read  as  if  the  testator  had 
said,  "  If  my  daughter  shall  not  have  any  issue  male  li\'ing  at  her  death,  or  the  issue 
male  living  at  my  daughter's  death  shall  be  entitled  to  the  Davison  estates,  in  either 
of  those  cases  I  give  the  property  over  to  the  daughters  of  Lady  Eden."  The  existence 
of  issue  male  was  to  be  an  insuperable  bar  to  the  daughters'  taking  the  estates.  Now 
it  is  conceded  that  the  words,  "  If  it  shall  happen  that  my  said  daughter  shall  have 
no  issue  male  of  her  body  living  at  her  death,"  apply  to  the  first  branch  of  the  sentence, 
but  it  is  contended  that  they  ought  to  be  excluded  from  the  second.  The  only  period 
to  which  the  testator  is  addressing  himself  is  the  death  of  his  daughter.  Then  every- 
thing is  to  be  settled.  Both  branches  of  the  sentence  apply  to  that  period  ;  and  when 
the  testator  gives  the  estates  over  to  the  daughters,  he  says,  I  give  it  to  such  of  them 
as  shall  be  living  at  her  death.  It  is  also  extremely  probable  that  the  testator  intended 
that  the  sons,  as  between  them  and  their  heirs,  were  to  take  as  tenants  for  life  only, 
but  as  between  them  and  all  the  rest  of  the  world,  including  their  sisters,  as  tenants 
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in  fee-simple.  The  Court,  however,  is  bound  by  the  language  of  the  will,  and  the 
intention  of  the  testator  cannot  be  carried  out  unless  that  language  authori.ses  such  a 
construction.  In  the  case  of  Doe  v.  Wilkinaon  (2  T.  R.  209),  the  Court  of  King's  Bench 
held  that  certain  words  in  the  will  introduced  a  contingency,  and  that  the  words 
frustrated  the  intention  of  the  testatrix.  There  was  a  difference  of  opinion  in  that 
case  amongst  the  judges.  Mr.  Justice  Grose  said,  that  to  give  an  estate  in  an  event 
not  pointed  out  by  a  testator  was  to  make  a  will,  and  not  to  construe  a  will,  and  Mr. 
Justice  Ashhurst  was  of  the  same  opinion.  Mr.  Justice  Buller,  however,  differed  in 
opinion.  The  case  of  Dcnn  v.  Bac/shaw  (6  T.  R.  512)  is  often  [784]  cited  as  one  of 
very  great  hardship,  which  shews  in  a  i-emarkable  manner  how  the  Courts  feel  them- 
selves bound  by  the  language  of  a  testator.  All  the  cases  cited  on  behalf  of  the 
plaintili'  proceeded,  not  upon  formal  and  technical  words,  but  upon  informal  and 
unlechnical  words  in  the  wills,  where  the  Courts  were  left  to  collect  the  intention  of 
the  devisor  from  the  different  parts  of  the  wills :  here  formal  and  technical  expres- 
sions are  used.  The  case  of  Fuller  v.  Fuller  (Cro.  Eliz.  42.3)  might  have  been  cited  on 
behalf  of  the  plaintiff',  where  Popham,  J.,  said,  if  an  estate  be  given  to  A.  and  the 
heirs  of  his  body,  and  A.  die  in  the  lifetime  of  the  devisor,  the  heir  should  take  as  a 
purchaser ;  but  in  the  case  of  Warner  v.  White  (3  Brown's  P.  C.  435)  the  judges  held 
that  such  a  position  was  not  tenable.  The  case  of  Hodgson  v.  Ambrose  (3  Dougl.  337) 
also  is  an  authority  to  the  effect  that  the  Courts  feel  themselves  bound  by  the  technical 
and  unambiguous  expressions  used  by  testators,  and  that  they  have  no  discretion  upon 
the  subject.  iShuldum  v.  Smith  (6  Dow,  22)  is  a  high  authority  to  the  same  effect- 
That  case  was  argued  much  upon  the  same  grounds  as  those  taken  by  the  present 
plaintiff'.  Sir  S.  Romilly  said  in  his  argument :  "  I  cannot  agree  that  it  is  a  rule  to 
lean  against  an  intestacy.  It  must  appear  by  declaration  plain,  or  necessary  implica- 
tion, that  the  heir-at-law  is  disinherited.  If  you  supply  or  take  away  woids,  there 
would  be  no  difficulty  in  the  construction  of  wills.  But  the  rule  is,  that  you  are  to 
add  nothing,  and  to  give  effect  to  every  word  if  possible.  To  say  that  the  meaning 
is  capricious,  is  nothing  to  the  purpose.  The  question  is,  what  has  the  testator  said?' 
and  every  other  construction  is  no  less  absurd  and  capricious  than  ours,  unless  you 
add  a  whole  string  of  limitations."  The  judgments,  in  that  case,  of  Sir  Vicary  Gibbs, 
Lord  I'^ldon,  and  Lord  Redesdale,  are  practically  applicable  to  the  present.  The  cases 
of  Ellicomhe  v.  Gompertz,  [785]  Trickey  v.  Trickey,  and  Calthorpe  v.  Gough,  referred  to 
by  the  other  side,  are  cases  of  personal  property  ;  there  the  Courts  merely  held  that 
in  such  a  case  as  in  that  of  the  disposition  of  personal  property,  in  order  to  prevent 
a  gift  over  being  void  from  default,  it  was  best  to  insert  the  word  "such,"  and  to  take 
it  as  a  gift  over  on  failure  of  issue.  Ualthm-pe  v.  Gough  was  followed  by  Doe  v.  Brabant 
(4  T.  K.  706) ;  both  of  these  were  held  to  be  cases  of  great  hardship,  and  the  Courts 
struggled  to  efl'ectuate  the  intention  of  the  testators.  [Alderson,  B.  The  reason  is, 
that  you  cannot  go  beyond  the  meaning  of  the  words  used.  If  you  were  to  do  so, 
you  would  say  something  which  is  not  hi  writing.]  Upon  the  language  of  the  will, 
the  existence  of  issue  male  at  the  death  of  the  daughter  was  an  insuperable  bar  to 
the  daughters  taking  the  estates.  In  Keeve  v.  Dickson  (1  Bos.  &  P.  254,  n.),  it  was 
held  that  the  word  "  male  "  could  not  be  rejected.  Here  the  gift  over  does  not  depend 
upon  the  failure  of  all  the  preceding  limitations  ;  but  if  there' should  not  be  issue  male 
at  the  daughter's  death,  then  the  gift  over  was  to  take  eff'ect.  That  event  did  not 
happen,  as  she  had  issue  male  ,at  that  time,  and  therefore  the  daughters  took  no 
interest  in  the  estates. 

Humphry,  in  reply.  Keene  v.  Dickson  is  not  now  any  authority.(c)  It  is  not 
necessary  to  import  anything  into  the  will. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  a  case  sent  for  the  opinion  of  this  Court  by  Lord  Lang- 
dale.  It  was  fully  argued  last  Trinity  Term,  before  my  brothers  Alderson,  Rolfe, 
Piatt,  and  [786]  myself.  The  question  aiises  on  the  will  of  Peter  Johnson,  dated 
the  1st  of  February,  1779,  whereby  the  testator  devised  large  real  estates  to  his  wife 
for  life  :  and  after  her  decease,  to  his  daughter  Dorothea,  wife  of  Sir  John  Eden,  Bart., 
for  her  life ;  and  after  her  death,  to  his  grandson  Robert  Eden,  eldest  son  of  his  said 

(c)  See  Jarman  on  Wills,  vol.  i.,  p.  729,  and  the  observations  there  made  on  the 
case. 
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(laughter,  for  his  life ;  and  after  his  decease,  to  the  first  and  other  sous  of  his  said 
i;randson  severally  and  successively,  and  the  heirs  of  their  respective  bodies  ;  and  for 
default  of  such  issue,  to  his  grandson  Morton  John  Eden,  second  son  of  his  said 
(laughter,  for  his  life,  in  case  he  should  not  become  or  should  not  continue  seised  of 
the  real  estates  of  Morton  Davison  by  virtue  of  his  (Davison's)  will.  And  after  the 
decease  of  the  said  Morton  John  Eden,  the  testator  devised  his  said  estates,  upon  the 
conditions  aforesaid,  to  the  first  and  other  sons  of  the  said  Morton  John  Eden,  severally 
and  successively,  and  to  the  heirs  of  their  respective  bodies  ;  and  in  default  of  such 
issue,  he  devised  the  said  estates,  upon  the  like  condition  as  aforesaid,  to  the  third 
and  every  other  sou  of  his  said  daughter,  to  be  begotten,  severally  and  successively, 
and  the  heirs  of  their  respective  bodies ;  and  the  testator  declared,  that  if  the  said 
Morton  John  Eden,  or  any  son  of  his  said  daughter,  should  at  any  time  during  his 
life  become  seised  of  the  real  estates  devised  by  the  said  Morton  Davison,  then  the 
said  Morton  John  Eden,  or  such  son  of  his  said  daughter  so  becoming  entitled,  or  any 
heir  of  his  body,  should  not  take  any  interest  in  any  of  his  the  said  testator's  estates, 
liut  the  same  should  go  over  to,  and  be  enjoyed  by  the  next  son  of  his  said  daughter 
and  the  heirs  of  his  body,  with  a  clause,  however,  for  revesting  the  estates  in  the  son 
so  displaced,  on  certain  contingencies  therein  specified.  And  then  comes  the  proviso, 
on  which  the  question  for  our  decision  turns  :  "  Provided  always,  that  if  it  shall  happen 
that  my  said  daughter  shall  have  no  issue  male  of  her  body  living  at  her  death,  or  no 
such  issue  male  as  shall  be  entitled  by  the  true  meaning  of  this  my  will  to  my  real 
(States  herebj'  limited  [787]  and  settled  as  aforesaid,  then  and  in  either  of  those  cases 
I  devise  all  my  said  real  estates,  subject  respectively  as  aforesaid,  to  all  the  daughters, 
if  more  than  one,  of  the  body  of  my  said  daughter,  who  shall  be  living  at  her  death, 
as  tenants  in  common,  and  their  heirs  respectively,  with  cross  remainders  amongst 
them,  in  case  of  any  one  or  more  of  them  happening  to  die  under  the  age  of  one-and- 
twenty  years,  and  without  issue  ;  and  if  there  should  be  but  one  such  daughter  living 
at  my  said  daughter's  decease,  and  no  issue  of  any  other  such  daughter  then  in  being, 
then  to  such  only  surviving  daughter  and  her  heirs  ;  provided  always,  that  if  any  such 
daughter  or  daughters  of  my  said  daughter  shall  happen  to  die  in  her  or  their  said 
mother's  lifetime  leaving  issue,  then  my  will  is  that  such  issue  of  each  such  daughter 
so  dying,  and  the  heirs  of  such  issue  respectively,  shall  have  and  take  the  estate,  or 
share  or  shares  of  estates,  as  the  parent  or  parents  of  such  issue  respectively  would 
have  been  entitled  to  if  she  or  they  had  been  living  at  the  decease  of  my  said  daughter  ; 
and  in  case  my  said  daughter  shall  have  no  issue  of  her  body  living  at  her  death,  then 
I  debase  all  such  my  real  estates,  from  and  after  the  determination  of  the  particular 
estates  hereinbefore  thereof  limited  as  aforesaid,  to  such  person  or  persons,  and  for 
such  estate  and  estates,  either  in  fee  simple  or  otherwise,  and  in  such  manner  as  my 
said  daughter,  whether  married  or  sole,  shall  by  any  deed  or  deeds  executed  in  the 
presence  of  two  credible  witnesses,  or  his  or  her  last  will  and  testament  in  writing, 
or  any  writing  in  the  nature  of  a  will,  signed  in  the  presence  of  three  such  witnesses, 
direct  or  appoint ;  and  for  want  of  any  such  appointment,  and  subject  thereto,  and  to 
the  several  limitations  and  charges  in  this  my  will,  I  leave  all  such  real  estates  to 
descend  to  my  own  right  heirs." 

The  testator's  daughter.  Lady  Eden,  died  in  the  year  1792,  in  her  father's  lifetime, 
leaving  her  two  sons,  Robert  Eden  and  Morton  John  Eden,  named  in  the  will,  and 
[788]  several  daughters,  of  whom  the  plaintiff  is  one.     She  never  had  anj^  other  son. 

The  testator  died  in  1796,  and  on  his  death  his  widow  entered  on  and  was  possessed 
of  all  the  real  estates  devised  by  the  will  until  her  death,  which  occurred  in  1810. 
Upon  her  death  the  testator's  grandson  Robert  Eden,  who  had  then  become  Sir  Robert 
Johnson  Eden,  entered  on  the  property  devised  to  him  by  his  grandfather's  will,  and 
continued  seised  thereof  till  his  death,  on  the  4th  of  September,  1S44.  His  brother, 
Morton  John  Eden,  died  before  him,  in  the  year  1841,  and  neither  of  the  brothers 
ever  had  any  issue. 

On  the  death  of  Sir  Robert  Johnson  Eden,  the  plaintiflT,  who  is  one  of  his  sisters, 
filed  a  bill  in  the  Court  of  Chancery  claiming  certain  interests  under  the  will  of  the 
testator,  Peter  Johnson.  The  cause  came  on  to  be  heard  before  the  Master  of  the 
Rolls,  who  directed  a  case  to  be  stated  for  the  opinion  of  this  Court,  whether  the 
daughters  of  Lady  Eden,  or  any  of  them,  took  any  estate  or  interest  in  the  lands  devised 
by  the  said  Peter  Johnson. 

The  question  turns  entirely  on  the  construction  to  be  given  to  the  proviso  to  which 


336  WILSON    V.  EDEN  1  EX.  788.    ' 

we  have  already  referred.  At  the  death  of  the  testator's  daughter,  her  two  sons, 
Robert  uiid  Morton  John,  were  living,  so  that  she  certainly  then  had  issue  male  who 
would  become  entitled,  under  the  limitations  of  the  will,  to  the  whole  of  the  devised 
estates,  subject  only  to  the  prior  life  estate  given  by  the  testator  to  his  wife.  If, 
therefore,  the  gift  to  daughters  of  Lady  Eden,  the  testator's  daughter,  was  contingent, 
depending  on  the  event  of  her  having  no  such  issue  male  at  her  decease,  then  they 
certainly  took  nothing,  for  there  was  such  male  issue  at  the  daughter's  death  in  1792, 
and  it  failed  only  on  the  death  of  Sir  Robert  Johnson  Eden,  in  1844. 

But  on  behalf  of  the  plaiiitift",  who,  in  the  argument  before  u.s,  represented  all 
the  daughters,  it  was  contended  that  [789]  this  is  not  the  true  construction  of  the 
proviso.  The  proviso,  it  was  said,  is  divisible  into  two  parts,  and  the  estate  is  given 
to  the  daughters  upon  either  of  the  two  contingencies  ;  first,  if  my  daughter  shall  have 
no  issue  male  living  at  her  death,  and  secondly,  if  she  shall  have  no  issue  male  as  shall  be 
entitled  by  the  true  meaning  of  the  will  to  the  real  estates  devised.  Though  the  first 
contingency  did  not  happen,  for  the  daughter  had  at  her  decease  issue  male,  yet  it 
was  argued  that  the  second  contingency  did  happen  on  the  death  of  Sir  Robert  Johnson 
Eden  without  issue  in  1844,  for  then  the  daughter  had  no  issue  male  at  all,  and  there- 
fore certainly  no  such  issue  male  as  should  be  entitled  by  the  will  to  the  devised 
estates.  And  this  might  be  a  sound  distinction,  if,  as  was  argued  for  the  plaintiff,  the 
failure  of  issue  male  entitled  under  the  will,  and  referred  to  in  the  second  member  of 
the  sentence,  is  not  a  failure  at  the  daughter's  death,  but  a  general  failure  at  any  time. 
In  such  case  it  might  perhaps  reasonably  be  argued,  that  though  in  form  a  proviso, 
the  words  would  be  in  truth  but  a  continuation  of  the  previous  line  of  devise,  and 
would  amount  to  no  more  than  a  gift  to  the  daughters  of  the  remainder  expectant  on 
the  failure  of  the  heirs  of  the  body  of  the  sons  to  whom  the  estate  had  been  previously 
given.  Hut  we  cannot  so  read  the  clause.  It  appears  to  us,  that  the  failure  of  issue 
male  referred  to  in  the  second  member  of  the  sentence,  no  less  than  in  the  first,  is  a 
failure  at  the  death  of  Lady  Eden.  The  sentence  would  grammatically  bear  either 
construction  ;  but  by  far  the  most  reasonable  and  obvious  one  is  that  which  connects 
the  words  "  living  at  her  death  "  with  both  members  of  the  sentence,  making  the  verb 
not  simply  "shall  have,"  but  ''shall  have  living  at  her  death." 

There  is  no  verb  at  all  in  the  second  member  of  the  sentence,  and  it  is  therefore 
necessary  to  import  one  from  what  precedes.  The  plaintiff  contends  that  the  verb  to 
be  imported  is  merely  shall  have,  whereas  the  defendants  argued  that  the  further  words 
living  at  her  decease  must  also  be  [790]  introduced,  and  we  concur  in  this  latter  view 
of  the  case.  If  in  the  former  part  of  the  sentence  the  words  living  at  her  death  had 
preceded  the  words  no  issue  male  of  her  body,  there  would  have  been  no  doubt  on  the 
subject,  and  we  do  not  think  that  the  mere  difference  of  collocation  makes  any  real 
difference  in  the  construction.  The  words  "  living  at  her  death,"  may  with  perfect 
grammatical  accuracy  be  connected  with  the  verb  "shall  have,"  and  not  with  the 
phrase  "  no  issue  male,"  and  unless  they  are  so  connected,  the  words  "  shall  have  " 
ought  certainly,  in  strict  accuracy  of  language,  to  have  been  repeated  in  the  second 
member  of  the  sentence. 

There  are  two  considerations  suggested  by  the  context,  confirmatory  of  our  view 
of  the  case. 

In  the  first  place,  unless  our  construction  be  adopted,  the  first  member  of  the 
proviso  is  wholly  nugatoiy  and  inoperative. 

If  under  the  second  branch  of  the  sentence  the  estates  are,  as  is  contended  by  the 
plaintiff,  to  go  over  to  the  daughters  whenever  there  should  be,  at  any  period  however 
disUmt,  a  failure  of  a  particular  class  of  issue  male,  it  was  absurd  to  provide  also  that 
they  should  go  over  if  there  was  a  total  failure  of  all  issue  male  at  the  death  of  a 
particular  person,  for  such  contingency  was  necessarily  included  in  and  provided  for 
by  the  other  limitation. 

The  other  circumsUnce  on  which  we  rely,  is  the  power  of  appointment  given  to 
the  daughter  Lady  Eden.  The  testator  first  provides  for  the  sons  of  his  daughter, 
then  for  her  daughters  living  at  her  death,  or  the  issue  of  predeceased  daughters  ;  but 
it  occurred  to  him  that  she  might  have  no  such  daughters,  or  issue  of  predeceased 
daughters,  and  in  that  event  he  gives  her  an  absolute  power  of  disposal  over  the  whole 
estate.  It  is  surely  reasonable  to  suppose  that  this  power  was  to  be  exercised  by  way 
of  substitution  for  the  gift  to  the  daughters  or  their  issue,  if  there  had  beeii  any 
capable  of  taking,  and  so  that,  if  there  should  be  no  daughter,  it  was  to  be  exercised 


1  EX.  791.  THE    BANK    OF    SCOTLAND    V.  FENWICK  337 

on  the  happening  of  the  same  events  [791]  as  would  have  entitled  the  daughters  if 
there  had  been  any.  Now  it  is  certain  that  the  power  of  appointment  could  not  arise 
unless  there  was  a  failure  of  issue,  male  as  well  as  female,  at  the  death  of  Lady  Eden. 
This,  though  not  conclusive,  seems  to  us  strongly  confirmatory  of  our  construction  of 
the  proviso. 

AVe  may  further  observe  that  an  heir-at-law  is  not  to  be  disinherited,  unless  his 
ancestor  has  by  plain  words  given  the  property  away  from  him  ;  and  here  the  most 
which  the  daughters  can  possibly  contend  for  against  the  heir-at-law  is,  that  the 
testator  has  used  expressions  capable  of  two  constructions,  according  to  one  of 
which — and  that  not  as  we  think  the  most  natural — they  would  be  entitled. 

On  these  grounds  we  are  of  opinion,  that  the  estate  of  the  daughters  was  only  to 
arise  in  the  event  of  a  failure  at  the  death  of  Lady  Eden  of  issue  male  entitled 
under  the  will ;  and  as  this  event  did  not  occur,  we  shall  certify  our  opinion  that 
the  daughters  of  Lady  Eden  took  no  estate  or  interest  under  the  will  of  Peter  Johnson. 

A  certificate  was  afterwards  sent  to  the  Master  of  the  Rolls  in  accordance  with 
this  opinion. 

[792]  The  Governor  and  Company  of  the  Bank  of  Scotland  v.  Fenwick. 
(Before  Rolfe,  B.,  sitting  alone.)  Jan.  31,  1848. — -The  Court  quashed  a  writ  of 
sci.  fa.  on  a  judgment  recovered  against  the  public  officer  of  a  banking 
copartnership,  which  alleged  that  the  defendant  was  a  member  "  at  the  time 
of  the  commencement  of  the  action  in  which  the  judgment  was  obtained,  and  at 
the  time  of  the  recovery  and  giving  of  the  judgment,  and  from  thence  continually 
has  been  and  still  is  a  member." 

[S.  C.  5  D.  &  L.  377  ;  17  L.  J.  Ex.  92.] 

This  was  a  rule  calling  on  the  plaintiffs  to  shew  cause  why  a  writ  of  sci.  fa.,  in  the 
following  form,  should  not  be  quashed  : — "  Victoria,  by  the  grace  of  God  &c.,  to  the 
Sheriffs  of  London,  greeting.  Whereas  the  governor  and  company  of  the  Bank  of 
Scotland  lately,  on  the  21st  day  of  September,  in  the  year  of  our  Lord  1847,  in  our 
C(jurt  before  the  Barons  of  our  Exchequer,  at  Westminster,  under  and  by  virtue  of 
the  statute  in  such  case  made  and  provided,  by  the  judgment  of  the  same  Court, 
leeovered  against  George  Burdis  (as  and  being  one  of  the  public  registered  otincers, 
for  the  time  being,  of  certain  persons  united  in  copartnership  and  carrying  on  the 
trade  or  business  of  bankers,  in  England,  by  and  under  the  name  and  style  of  and 
called  the  North  of  England  Joint-stock  Banking  Company,  for  the  purpose  of  carry- 
ing on  the  business  of  bankers  in  England,  under  the  provisions  of  a  certain  act  of 
Parliament,  passed  in  the  7th  year  of  the  reign  of  his  late  Majesty  King  George 
the  Fourth,  for,  amongst  other  things,  the  better  regulating  copartnerships  of 
certain  bankers  in  England,  and  which  said  George  Burdis  had  been  duly  nominated, 
appointed,  and  registered  one  of  the  public  officers  of  the  said  copartnership  to  be 
sued,  and  was  then  sued  as  the  nominal  defendant  for  and  on  behalf  of  the  said 
copartnership,  according  to  the  form  and  effect  of  the  said  act  of  Parliament) 
66,5361.  7s.  2d.,  for  their  damages  which  they  had  sustained,  as  well  on  occasion  of 
their  not  performing  certain  promises  before  then  made  by  the  said  copartnership 
to  the  said  governor  and  company  of  the  Bank  of  Scotland,  as  for  their  costs  and 
charges  by  them  about  their  suit  in  that  behalf  expended,  whereof  the  said  George 
[793]  Burdis,  as  public  officer  as  aforesaid,  is  convicted,  as  by  inspecting  the  rolls  of 
the  said  Exchequer  appears  of  record  ;  And  whereas,  by  and  according  to  the  pro- 
visions and  the  form  and  effect  of  the  said  statute,  execution  upon  any  judgment  in 
any  action  obtained  against  any  public  officer  for  the  time  being,  of  any  such 
copartnership  as  in  the  said  act  mentioned,  carrying  on  the  business  of  banking 
under  the  provisions  of  the  said  act,  whether  as  plaintiff  or  defendant,  may  be 
issued  against  any  member  or  members  for  the  time  being  of  such  co-partnership ; 
and  now  on  behalf  of  the  said  governor  and  company  of  the  Bank  of  Scotland,  in 
the  same  court,  we  have  been  informed  and  given  to  understand,  that,  although 
judgment  be  thereupon  given,  yet  execution  of  the  said  damages  still  remains  to  be 
made  to  the  said  governor  and  company  of  the  Bank  of  Scotland,  and  that  Cuthbert 
Smith  Fenwick,  at  the  time  of  the  commencement  of  the  said  action,  in  which  the 
said  judgment  was  so  obtained  as  aforesaid,  and  at  the  time  of  the  recovery  and 
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giving  of  the  said  judgment,  was,  and  from  thence  continually  has  been  and  still  is,  a 
member  of  the  said  coi)artiieisbip  called  '  The  North  of  England  Joint-stock  Bank- 
ing Companj%'  then  and  still  being  such  a  copartnership  as  in  the  said  statute 
mentioned,  and  then  and  still  carrying  on  the  business  of  banking  under  the  provisions 
of  the  said  statute,  wherefore  the  said  governor  and  company  of  the  Bank  of  Scotland 
have  humbly  besought  us  to  provide  them  a  proper  remedy  in  this  behalf ;  and  we 
being  willing  that  what  is  just  in  this  behalf  should  be  done,  command  you  that 
by  honest  and  lawful  men  of  your  bailiwick  you  make  known  to  the  said  Cuthbcrt 
Smith  Fenwick  that  he  come  before  the  Barons  of  our  said  Exchequer,  at  West- 
minster, on  the  16th  day  of  November,  A.D.  IS47,  to  shew  if  he  has  or  knows  of 
anything  to  say  for  himself,  why  the  said  governor  and  company  of  the  Bank  of 
Scotland  ought  not  to  have  execution  against  him  the  said  Cuthbert  Smith  Fenwick, 
for  the  damages  aforesaid,  together  with  interest  [794]  thereon  at  the  rate  of  £4 
per  cent,  per  annum  from  the  said  21st  day  of  September,  1847,  on  which  day  the 
judgment  aforesaid  was  entered  up,  according  to  the  force,  form,  and  effect  of  the 
said  recovery,  and  of  the  statute  in  such  case  made  and  provided,  if  it  shall  seem 
expedient  for  them  so  to  do ;  and  in  what  manner  you  shall  execute  this  our  writ, 
make  appear  to  the  Barons  of  our  said  Exchequer,  at  Westminster,  on  "  &c. 

Sir  John  Bayley  shewed  cause.  The  case  of  Esdaile  v.  Trustwell  (ante,  p.  371) 
is  relied  on  by  the  other  side ;  but  there  the  Court  came  to  no  decision  on  the  point, 
the  plaintifl's'  counsel  having  consented  to  amend.  The  objection,  in  truth,  is  nob 
that  the  writ  gives  the  defendant  insufficient  notice,  but  that  it  gives  him  too  much. 
[Kolfe,  B.  If  the  words  "member  for  the  time  being,"  in  the  13th  section  of  the 
7  Geo.  4,  e.  46,  mean  a  member  at  the  time  the  writ  of  sci.  fa.  issued,  then  the  writ 
states  two  grounds  of  liability.]  In  no  case  is  the  leave  of  the  Court  necessary, 
except  where  the  party  has  ceased  to  be  a  member.  The  12th  section  of  the  statute 
declares  that  a  judgment  against  the  public  officer  shall  have  the  like  effect  and 
operation  upon  and  against  the  property  of  the  copartnership  and  the  property  of 
every  member  thereof,  as  if  such  judgment  had  been  recovered  against  such  copartner- 
ship. If  the  writ  had  shewn  upon  the  face  of  it  that  the  defendant  had  ceased  to  be 
a  member  of  the  copartnership,  then  it  would  have  appeared  that  the  leave  of  the 
Court  was  necessary.  In  the  absence  of  any  affidavit  to  shew  that  the  defendant  had 
ceased  to  be  a  member,  this  is  the  true  description. 

Willes,  in  support  of  the  rule.  In  Bradley  v.  Warburg  (11  M.  &  W.  452),  it  was 
held  that  the  issuing  a  sci.  fa.  without  leave  of  the  Court  could  not  be  pleaded  as  a 
defence  in  bar  of  the  action,  but  was  an  irregularity  merely,  for  which  an  appli-[795]- 
cation  might  be  made  to  the  Court  to  set  aside  the  writ.  If  the  defendant  was  a 
member  at  the  time  of  the  judgment,  and  had  ceased  to  be  so,  the  writ  could  not 
issue  without  leave  of  the  Court.  Whatever  construction  is  put  upon  the  words 
"  member  for  the  time  being,"  whether  it  means  "  member  at  the  time  the  sci.  fa. 
issued,"  or  "  at  the  time  of  the  commencement  of  the  suit,"  the  present  writ  is  irregular. 
Suppose  the  defendant  was  in  fact  a  member  at  the  time  of  the  judgment,  and  not  a 
member  "  for  the  time  being,"  and  a  declaration  is  delivered  following  the  form  of 
the  writ,  the  defendant  by  his  plea  must  deny  that  he  was  a  member  at  the  time  of 
the  judgment,  and  also  that  he  was  a  member  "  for  the  time  being."  The  plaintiff' 
would  prove  that  the  defendant  was  a  member  at  the  time  of  the  judgment,  though 
not  for  the  time  being  ;  and  the  result  would  be,  that  the  plaintiff  would  have  the 
benefit  of  a  writ  issued  without  the  leave  of  the  Court,  in  a  case  in  which  the  leave  of 
the  Court  is  required.  It  was  on  that  ground  that  the  writ  was  quashed  in  the  case 
referred  to  by  Parke,  B.,  in  Esdaile  v.  Trustwell. 

Kolfe,  B.  The  rule  must  be  absolute.  The  principle  of  the  case  of  Esdaile  v. 
Inishvell  governs  this.  The  statute  enables  the  plaintiff;  without  leave  of  the  Court, 
to  issue  a  sci.  fa.  against  a  member  for  the  time  being ;  and,  for  the  purpose  of  dis- 
posing of  this  question,  I  will  assume  that  the  words  "  time  being"  mean  at  the  time 
the  writ  issues,  for  I  think  it  makes  no  difference  whether  it  mean  at  that  time,  or  at 
the  time  of  the  commencement  of  the  suit.  The  statute  also  enables  a  plaintiff  to 
have  e.\ecution  against  a  person  who  was  a  member  of  the  copartnership  at  the  time 
of  the  judgment  recovered  ;  but  in  that  case  the  leave  of  the  Court  is  necessary  before 
issuing  the  writ,  and  also  if  he  had  ceased  to  be  a  member  before  the  sci.  fa.  issued. 
Here  the  sci.  fa.  describes  the  defendant  as  a  member  for  the  time  being,  and  also  at 
the  time  of  judgment  recovered.     [796]  The  declaration  would  be  in  the  same  form, 
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'  hat  no  advantage  could  be  taken  of  the  defect  in  the  writ  hy  demurrer  to  such  a 
ilec'laration  ;  and  if  the  defendant  took  issue  on  it,  and  pleaded  that  he  was  not  a 
member  "at  the  time  of  judgment  recovered"  or  "for  the  time  being,"  and  it  should 
turn  out  at  the  trial  that  the  defendant  was  a  memlter  at  the  time  of  the  judgment 
1  ecovered,  though  not  for  the  time  being,  the  plaintiff  would  be  entitled  to  execution, 
although  the  writ  had  issued  without  leave  of  the  Court. 
Rule  absolute,  with  costs. 

Atkinson  v.  Pocock.  Jan.  15,  1848. — In  an  action  by  an  allottee  in  a  projected 
railway,  upon  the  failure  of  the  scheme,  for  the  recovery  of  his  deposit,  where  he 
had  executed  the  usual  subscribers'  deed,  there  being  no  evidence  that  such 
execution  was  obtained  by  fraud,  the  defendant,  under  the  direction  of  the  judge, 
obtained  a  verdict : — Held  that,  as  the  plaintifi'  should  have  been  nonsuited,  a 
rule  for  a  new  trial  ought  not  to  be  granted,  although  some  observations  made 
by  the  learned  Judge  to  the  jury,  as  to  what  would  constitute  fi-aud,  might  not 
be  legally  correct ;  but  in  such  a  case  the  Court  will  grant  a  rule  to  enter  a 
nonsuit. 

[S.  C.  12  Jur.  60.] 

Assumpsit  for  money  had  and  received.  Plea,  non  assumpsit. 
At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  Michaelmas  Term 
last,  it  appeared  that  the  plaintiff  was  an  allottee  in  the  Sheffield  and  Macclesfield 
Kail  way  Company,  and  that  the  present  action  was  brought  against  the  defendant, 
^\•ho  was  a  member  of  the  provisional  and  managing  committee,  to  recover  the  amount 
of  deposit  paid  by  the  plaintiff'  upon  the  shares  allotted  to  him  in  the  company.  The 
capital  of  the  company  was  to  consist  of  400,000  shares.  An  advertisement  had  been 
inserted  in  the  papers,  stating  that  no  application  for  shares  would  be  entertained  from 
parties  residing  in  the  metropolis  after  Saturday,  the  11th  of  October,  184.5,  nor  from 
persons  residing  in  the  country  after  the  following  Monday.  Applications  for  about 
300,000  shares  had  been  made,  and  about  18,000  were  allotted  upon  the  18th  of  that 
month.  There  were  fourteen  directors  of  the  company,  who  had  the  disposal  of  -500 
shares  each,  and  these  were  included  in  the  above  allot-[797]-ment.  Deposits  were 
paid  on  908.5  shares,  and  the  defendant  paid  his  deposit  on  the  4th  of  November,  when 
he  signed  the  usual  subscribers'  deed.  There  was  some  evidence  that  at  subsequent 
times  means  were  taken  by  the  directors  to  enhance  the  value  of  the  shares  in  the 
market  by  what  is  called  "rigging  the  market."  The  Lord  Chief  Baron  told  the  jury, 
that  if  the  scheme  was  a  bona  fide  scheme,  although  it  might  be  a  wild  speculation, 
there  was  no  sufficient  evidence  of  fraud  to  vitiate  a  contract  under  seal,  and  that  such 
was  his  opinion  in  point  of  law  ;  and  if  the  jury  thought  that  no  fraud  had  been 
exercised  in  order  to  make  the  plaintiff  execute  the  deed,  they  should  find  a  verdict 
for  the  defendant.  His  lordship  also  observed  to  the  jury,  that,  in  his  opinion,  no 
amount  of  misrepresentation,  short  of  actual  swindling,  would  be  sufficient  to  avoid 
the  deed,  and  that  such  a  fraud  must  be  traced  to  the  defendant  himself,  and  the 
misrepresentations  of  his  co-directors  would  not  be  sufficient  to  fix  him  with  fraud. 
The  jury  found  a  verdict  for  the  defendant. 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  plaintiff' 
is  entitled  to  a  new  trial,  for  the  jury  were  misdirected  in  two  respects  :  in  the  first 
place,  a  fraud  may  be  committed  without  an  act  which  amounts  to  swindling  ;  and 
secondly,  a  fraud  may  be  committed  by  means  of  an  agent.  [Parke,  B.  In  Hern  v. 
Nichols  (1  Salk.  289),  Holt,  C.  J.,  "was  of  opinion  that  the  merchant  was  answerable 
for  the  deceit  of  his  factor,  though  not  criminaliter,  yet  civiliter  ;  for,  seeing  some- 
body must  be  a  loser  by  this  deceit,  it  is  more  reason  that  he  that  employs  and  puts 
trust  and  confidence  in  the  deceiver  should  be  a  loser,  than  a  stranger."  He  also 
referred  to  Corn  foot  v.  Fowhe  (6  M.  &  W.  .358).  Alderson,  B.  There  was  no  evidence 
whatever  of  fraud  to  go  to  the  jury,  and  therefore  the  plaintiff"  ought  to  have  been 
nonsuited.  [798]  Such  being  the  case,  the  observations  which  were  made  to  the 
jury  became  immaterial.  Parke,  B.  I  do  not  see  the  least  evidence  of  fraud,  and  the 
learned  Judge  left  it  to  the  jury  whether  the  scheme  was  bona  fide  or  not.] 

Per  Curiam. (a).     The  verdict  for  the  defendant  may  be  set  aside  if  the  plaintiff' 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Piatt,  B. 
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wishes,  and  he  may  have  a  rule  to  shew  cause  why  a  nonsuit  should  not  be  entered ; 
otherwise  there  will  be  no  rule. 
Kule  accordingly. 

Vane  v.  Cobbold.  Jan.  15,  1848.— In  an  action  by  an  allottee  of  a  railway  company 
for  the  recovery  of  his  deposit,  it  appeared  that  the  company  issued  a  prospectus, 
which  stated  the  capital  to  consist  of  60,000  shares  of  £2.5  each,  and  the  plaintiff, 
after  having  paid  his  deposit,  executed  the  subscribers'  agreement,  which  contained 
the  usual  terms  as  to  the  disposition  of  the  deposits  :  at  the  time  when  he  executed 
the  deed,  the  deposits  upon  18,1G0  shares  only  had  been  paid,  although  35,000 
shares  had  been  allotted,  which  fact  was  not  communicated  to  him  : — Held,  that 
the  withholding  of  the  above  fact  did  not  amount  to  such  a  fraud  as  to  avoid  the 
deed,  and  that  the  plaintiff  was  not  entitled  to  recover  back  his  deposit. 

[S.  C.  17  L.  J.  Ex.  97 ;  12  Jur.  60.] 

Assumpsit  for  money  paid,  had,  and  received,  and  on  an  account  stated.  Plea,  non 
assumpsit. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Michaelmas 
Term,  it  appeared  that  the  plaintiff  was  an  allottee  in  the  Midland  and  Eastern 
Counties  Kailwaj'  Company,  of  which  the  defendant  was  one  of  the  managing 
committee.  In  1845,  the  company  was  established  for  the  purpose  of  making  a  railway 
from  Cambridge  to  Worcester.  A  prospectus  was  issued,  which  stated  that  the  capital 
of  the  company  was  to  consist  of  60,000  shares  of  £25  each.  The  plaintiff,  on  the 
1st  of  October,  received  the  letter  of  allotment,  requiring  him  to  pay  the  deposit  on 
or  before  the  16th  inst.,  in  default  of  which  the  allotment  was  to  be  cancelled. 
35,000  shares  only  had  been  allotted,  and  upon  18,160  only  of  these  had  the  deposits 
been  paid.  The  plaintiff  afterwards,  on  the  4th  of  November,  executed  the  subscribers' 
deed,  which  was  in  the  usual  form.  The  [799]  bill  of  the  company  did  not  pass  the 
House  of  Lords,  the  committee  having  decided  that  the  preamble  was  not  proved.  It 
was  thereupon  contended,  on  the  part  of  the  plaintiff,  that  he  should  have  been  informed 
of  the  fact  that  only  a  portion  of  the  deposits  had  been  paid  when  he  signed  the  deed, 
and  that  the  suppression  of  that  fact  amounted  to  such  a  fraud  as  was  sufficient  to 
avoid  the  deed.  The  Lord  Chief  Baron,  however,  thought  there  was  no  evidence  of 
fraud,  and  directed  a  nonsuit. 

Martin  now  moved  to  set  aside  the  nonsuit,  and  for  a  new  trial.  The  plaintiff 
would  have  been  entitled  to  recover  back  his  deposit  in  this  case  :  Nockels  v.  Crosby 
(3  B.  &  C.  814),  Walstah  v.  SpoULm-oode  (15  M.  &  W.  501),  unless  he  had  executed  the 
subscribers'  agreement:  Ganvood  v.  Edc  (ante,  264).  Now  in  the  present  case  the 
deed  is  void  ;  for,  at  the  time  the  plaintiff  signed  it,  there  was  a  material  fact  suppressed  ; 
for  the  deposit  upon  18,160  shares  only  had  then  been  paid,  out  of  60,000,  the  proper 
number,  and  the  capital  upon  the  remaining  shares  could  not  be  obtained,  as  all  allot- 
ments on  which  the  deposits  were  not  then  paid  were  void.  The  plaintiff  should 
have  been  informed  of  this  fact ;  and  this  is  such  a  fraudulent  concealment  of  material 
facts,  or  suppressio  veri,  as  is  equivalent  to  an  allegatio  falsi.  [Alderson,  B.  In  these 
cases  persons  frequently  begin  to  sign  the  deeds  long  before  the  deposits  are  all 
paid.  The  directors  might  honestly  suppose  that  other  names  would  come  in  after- 
wards.] 

Per  Curiam.(rf)     There  is  no  ground  for  a  rule  in  the  present  case. 
Rule  refused. 


[800]  Ley  v.  Barlow.  .Jan.  28,  1848.— Where  an  action  was  brought  by  an 
allottee  in  a  railway  company,  for  the  recoverv  of  his  deposit,  against  a  member 
of  the  managing  committee,  and  it  appeared"  bv  affidavit  that  the  subscribers' 
agreement  and  parliamentary  contract  had  been  signed  by  the  plaintiff  and 
defendant,  and  was  in  the  hands  of  the  solicitor  to  the  company  and  to  the 
defendant ;  and  that  an  inspection  and  copy  of  those  documents  was  necessary 

(d)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Piatt,  B. 
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for  the  puqDose  of  proving  the  plaintiff's  case : — Held,  that  the  plaintiff  had  a 
right  to  such  inspection  and  copy. 

[S.  C.  5  D.  &  L.  37.5  ;  5  Kailw.  Cas.  1 ;  17  L.  J.  Ex.  10.5.     Approved,  In  re  Hawkes : 
Ackerman  v.  Lockhart,  [1898]  2  Ch.  1.] 

In  this  case  a  rule  had  been  obtained,  calling  on  the  defendant  and  his  attorney  to 
shew  cause  why  the  plaintiff  or  his  attorney  should  not  be  at  liberty  to  inspect  and 
t:ike  copies  of  the  parliamentary  contract  and  subscribers'  agreement  of  the  Grand 
Junction  and  Midlands  Union  Railway  Company.  This  was  an  action  by  the  plaintiff, 
an  allottee  in  the  above  company,  to  recover  the  amount  of  his  deposit  upon  certain 
shares  in  the  undertaking. 

The  affidavits  in  support  of  the  application  stated,  that  the  defendant  had  acted 
as  one  of  the  managing  committee  of  the  company,  and  had  executed  the  parliament- 
ary contract  and  subscribers'  agreement,  both  as  a  shareholder  and  as  a  member  of 
the  managing  committee ;  that  the  deponent  believed  that  the  deeds  in  question  were 
in  the  possession  or  control  of  the  defendant  jointly  with  the  other  directors,  or  of 
Messrs.  Edwards  &  Mason,  the  attornies  for  the  defendant,  and  that  the  said  attornies 
cliiimed  a  lien  on  the  said  deeds  for  their  charges  to  the  company ;  that  it  would 
f'lim  part  of  the  plaintiff's  case  that  the  defendant  had  signed  the  said  deeds,  but  that 
deponent  was  unacquainted  with  the  particulars  of  the  contents  of  the  said  deeds,  and 
that  he  was  advised  and  believed  that  an  inspection  and  copy  of  them  were  necessary 
for  the  purpose  of  framing  the  plaintiff's  case,  and  that  the  plaintiff  could  not  safely 
]iroceed  in  the  action  without  such  inspection  and  copy.  The  defendant's  affidavits 
stated,  that  he  did  not  consider  himself  a  party  to  the  deeds  in  any  other  manner 
than  the  plaintiff  was  a  party  to  the  same,  and  that  up  to  a  certain  time  he  was  not 
cuiicerned  in  the  management  of  the  company,  and  that  the  deeds  were  not  in  his 
jKissession. 

Bramwell  now  shewed  cause.  The  plaintiff  is  not  entitled  to  inspect  these  docu- 
ments. No  agreement  can  be  implied  [801]  that  the  defendant  is  to  produce  them 
when  required,  as  there  is  no  stipulation  to  that  effect  in  the  deeds.  [Parke,  B.  A 
jierson  who  is  one  of  the  managing  committee  of  a  company  of  this  description,  and 
undertakes  to  settle  the  affairs  of  the  company,  is  in  possession  of  a  deed  by  which 
tliose  affairs  are  regulated.  All  the  parties  to  that  deed  have  prima  facie  a  right  to 
inspect  it,  as  it  is  not  private  property.]  In  the  next  place,  the  defendant's  attorney 
Ikis  a  lien  on  these  documents,  which  is  a  sufficient  reason  why  this  application  should 
be  refused.  In  Kemp  v.  King  (2  Moo.  &  Rob.  437  ;  Car.  &  M.  396),  it  was  held  by 
Denman,  C.  J.,  that  a  witness  might  refuse  to  produce  a  document  under  a  subposna 
duces  tecum,  if  as  against  the  party  asking  its  production  the  witness  had  a  lien  on 
the  document  which  was  called  for.  [Parke,  B.  The  lien  cannot  defeat  the  right  to 
inspect  the  documents.  The  case  of  Hunter  v.  Leathley  (10  B.  &  C.  858)  was  a  solemn 
decision  to  this  effect, — that  a  broker  who  has  effected  a  policy  and  has  a  lien  on  it 
for  his  premiums,  may  be  compelled  hj  the  assured  to  produce  it  on  the  trial  of  an 
action  against  the  underwriters.]  Lastly,  this  application  should  be  made  on  reason- 
able grounds,  and  not  for  the  mere  purpose  of  obtaining  evidence.  The  reason  here 
given,  "  for  the  purpose  of  framing  the  plaintiffs  case,"  is  not  sufficient. 

Willes,  contra,  was  not  called  upon. 

Per  Curiam. (c)  We  think  the  rule  ought  to  be  made  absolute.  The  case  of 
Steatlman  v.  Arden  (15  M.  &  W.  587)  is  in  point. 

Rule  absolute. 

[802]  In  re  Knight,  in  a  Plaint  of  Gwynne  v.  Knight.  Jan.  31,  1848. — By  a 
local  act  of  Parliament  for  rebuilding  a  certain  church,  trustees  were  empowered 
to  levy  rates  upon  all  houses  in  the  parish,  one  half  to  be  paid  by  the  landlord, 
and  the  other  half  by  the  tenant ;  the  tenants  to  pay  the  whole  rate  in  the  first 
instance,  and  to  deduct  a  moiety  out  of  the  rent ;  and  th.at  every  landlord  should 
allow  of  such  deduction  accordingly,  notwithstanding  any  agreement  to  the  con- 
trary. After  the  passing  of  this  act,  a  lease  was  granted  in  the  parish  to  a  tenant, 
who  covenanted  to  pay  all  parliamentary  and  other  taxes  and  rates.     The  tenant 
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paid  the  full  rent  and  the  rate,  but  the  landlord  refused  to  deduct  a  moiety  of 
it  from  the  plaintiff,  on  the  ground  that  the  act  only  applied  to  agreements  in 
existence  at  the  time  it  was  passed.  The  tenant  having  sued  the  landlord  in  a 
county  court  for  a  moiety  of  the  amount  so  paid  for  rates : — Held,  that,  as  no 
question  was  iviised  as  to  "  the  title  to  any  corporeal  or  incorporeal  hereditaments," 
within  the  58th  section  of  the  stat.  9  &  10  Vict.  c.  95,  there  was  no  ground  for 
a  writ  of  prohibition.— Semble,  per  Parke,  B.,  that  the  act  applied  only  to  agree- 
ments entered  into  before  it  came  into  operation. 

[S.  C.  12  Jur.  101.] 

H.  Hill  moved  for  a  rule,  calling  on  the  judge  of  a  county  court  to  shew  cause 
why  a  writ  of  prohibition  should  not  issue,  diiected  to  the  judge  of  the  court,  to 
prohibit  the  Couit  from  further  proceeding  in  the  plaint.  The  facts,  as  stated  in  the 
affidavits,  appeared  to  be  as  follows  : — 

By  the  ;39th  section  of  the  statute  57  Geo.  3,  c.  72,  intitled  "An  act  for  rebuilding 
the  church  and  improving  the  churchyard  of  the  parish  of  Saint  Paul,  Shadwell,  in  the 
county  of  Middlesex,"  (which  is  a  local  and  personal  act),  it  is  enacted  that  certain 
trustees  shall  be  authorised  to  make  rates  on  all  houses,  &c.,  one  half  on  the  landlords, 
and  the  other  half  on  the  tenants  or  occupieis.  The  40th  section  enacts,  "  that  every 
tenant  or  occupier  of  the  rated  premises  shall  first  pay  the  whole  rate  made  in  respect 
of  the  premises  in  his  or  her  possession,  by  virtue  of  this  act,  and  thereafter  be  entitled 
to  deduct  out  of  the  rates  payable  to  his  or  her  landlord  one  moiety  of  such  rates ; 
and  every  intermediate  tenant,  in  the  cases  of  underleases  or  lettings  shall  in  like 
manner  bo  entitled  to  deduct  or  retain  such  proportion  of  the  said  rate  out  of  his  or 
her  particular  rent,  payable  to  his  or  her  immediate  landlord,  as  the  rated  rent  charged 
by  the  trustees  herein  shall  bear  to  the  rack-r(3nt  payable  by  such  intermediate  tenants 
as  aforesaid  ;  and  that  every  such  landlord  shall  allow  of  such  deduction  accordingly, 
notwithstanding  any  agreement  to  the  contrary ;  and  that  the  production  of  the 
receipt-stamps  shall  be  taken  as  payment  of  so  much  of  the  rents."  After  the  passing 
of  the  last-mentioned  act,  the  plaintiff  entered  into  a  lease  [803]  with  the  defendant, 
as  tenant  of  certain  premises  situated  in  the  parish,  and  by  the  lease  the  plaintiff 
covenanted  to  pay  parliamentary  and  all  other  taxes.  The  plaintifi'  paid  all  the  rates 
and  eighteen  months'  church-rate,  and  applied  to  the  defendant  for  repayment;  the 
defendant  refu.sed,  on  the  ground  that  the  clause,  "notwithstanding  any  agreement 
to  the  contrary,"  only  applied  to  agreements  made  before  the  passing  of  the  local  act. 
The  plaintiff  therefore  issued  a  plaint  against  the  defendant  in  the  county  court  for 
the  sum  of  71.  10s.,  as  for  money  paid  to  the  defendant's  use,  that  sum  being  half 
the  amount  of  the  church-rate.  The  judge  of  the  county  court  doubted  whether  he 
had  any  power  to  try  the  question,  as  being  a  case  within  tlie  proviso  of  the  58th  section 
of  the  statute  9  &  10  Vict.  c.  95,  which  enacts,  that  "  all  pleas  of  personal  actions  where 
the  debt  or  damage  claimed  is  not  more  than  201.,  whether  on  balance  of  account 
or  otherwise,  may  be  holden  in  the  county  court  without  writ ;  and  all  such  actions 
brought  in  the  said  court  shall  be  heard  and  determined  in  a  summary  way  in  a  court 
constituted  under  this  act,  and  according  to  the  provisions  of  this  act:  provided 
always,  that  the  Court  shall  not  have  cognizance  of  any  action  of  ejectment,  or  in 
which  the  title  to  any  corporeal  or  incorporeal  hereditaments,  or  to  any  toll,  fair, 
market,  or  franchise,  shall  be  in  question,  or  in  which  the  validity  of  any  devise, 
bequest,  or  limitation  under  any  will  or  settlement  may  be  disputed,''  &c.  [Parke,  B. 
The  words  in  the  local  act  may  be  reasonably  construed  to  mean,  notwithstanding  any 
agreement  subsisting  between  the  parties  at  the  time  of  the  passing  of  that  act.  The 
parties  could  not  foresee  that  the  expense  of  building  a  church  would  be  imposed  upon 
the  parish.  But  if  the  agreement  is  made  after  the  passing  of  the  act,  then  the  party 
who  enters  into  the  agreement  has  no  good  ground  for  not  paying  these  expenses. 
Here  no  question  as  to  the  landlord's  title  comes  in  question,  for  ""that  is  admitted  ; 
[804]  nor  any  title  to  any  corporeal  or  incorporeal  hereditament.] 

Pollock,  C.  B.     I  do  not  think  any  rule  ought  to  be  granted  in  the  present  ease. 

1  er  Curiam. («)     We  cannot  grant  a  rule. 

Rule  refused. 


(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Piatt,  B. 
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Si'OTSWOOD  v.  Barrow  and  Another.  Jan.  19, 1848. — To  a  declaration  in  assumpsit, 
which  stated  that  plaintiff  agreed  with  defendants  to  act  as  their  salesman  for 
one  year,  and  not  to  be  connected  with  any  other  house  in  disposing  of  their 
goods ;  and  that  defendants  agreed  to  pay  plaintitT  £200  for  such  servitude. 
Averment,  that  plaintiff  entered  into  defendants'  employ,  and  continued  therein, 
and  was  not  connected  with  any  other  house,  and  had  always,  until  the  expiration 
of  one  year  from  the  said  agreement,  been  ready  and  willing,  and  offered  to 
remain  in  such  employ,  and  not  to  be  connected  with  any  other  house.  Breach, 
that  defendants  would  not  suffer  plaintiff"  to  act  as  salesman  for  the  remainder  of 
the  year,  but  discharged  plaintiff,  and  had  not  paid  the  £200.  The  defendants 
pleaded,  as  to  the  non-payment  of  the  £200,  that,  after  plaintiff  ceased  to  be  in 
defendants'  employ,  and  during  the  year,  plaintiff  entered  into  the  service  of  the 
house  of  certain  other  persons,  and  became  connected  with  it  in  disposing  of  their 
goods  :  Verification  : — Held  bad,  on  special  demurrer,  as  an  argumentative  denial 
of  the  plaintiffs  readiness  and  willingness  to  remain  in  defendants'  employ. 

[S.  C.  5  D.  &  L.  373 ;  17  L.  J.  Ex.  98.     See  further,  5  Ex.  110.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  heretofore,  to  wit,  &c., 
Iv  a  certain  agreement  then  made  between  the  plaintiff  and  the  defendants,  it  was 
,mieed  iu  manner  following,  (that  is  to  say) :  the  plaintiff  agreed  with  the  defendants 
x>i  travel  and  act  as  salesman,  as  occasion  might  require,  for  the  defendants,  for  one 
VL-ar,  to  devote  the  whole  of  his  time  as  traveller,  and  not  to  be  connected  in  any  way 
with  any  other  house  in  disposing  of  their  goods  ;  and  the  defendants  thereby  agreed 
ti)  pay  the  plaintiff  the  sum  of  £200  per  annum  for  such  servitude.  Averment  of 
iiiutual  promises,  and  general  performance  by  the  plaintiff;  and  that  the  plaintiff  did 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  enter  into  the  employ  of  the 
ilcfendants,  in  the  capacity  aforesaid,  and  on  the  terms  aforesaid,  and  did  continue  in 
the  employ  of  the  defendants  in  [805]  the  capacity  aforesaid,  and  on  the  terms  afore- 
said, and  did  travel  and  act  as  salesman,  as  occasion  required,  for  the  defendants,  and 
(lid  devote  the  whole  of  his  time  as  traveller,  and  was  not  connected  in  any  way  with 
any  other  house  in  disposing  of  their  goods  for  a  long  space  of  time,  to  wit,  from  the 
time  of  the  making  the  said  agreement  until  a  day  before  the  expiration  of  one  year 
from  the  time  of  the  making  the  said  agi'eement  and  the  commencement  of  the  said 
service,  to  wit,  on  &c.  ;  and  although  the  plaintiff  was,  on  the  day  and  year  last  afore- 
said, and  hath  always,  from  thence  until  the  expiration  of  the  said  period  of  one  year 
from  making  of  the  said  agreement  and  the  commencement  of  the  said  service,  been  ready 
and  willing,  and  then  offered  to  remain  and  continue  in  such  employ  of  the  defendants 
in  the  capacity  aforesaid,  and  on  the  terms  aforesaid,  and  to  travel  and  act  as  salesman, 
as  occasion  might  require,  for  the  defendants,  and  to  devote  the  whole  of  his  time  as 
traveller,  and  not  to  be  connected  in  any  way  with  any  other  house  in  disposing  of 
their  goods  for  the  remainder  of  the  said  year,  of  all  which  the  defendants,  during 
that  time,  had  notice,  yet  the  defendants  did  not  nor  would  continue  the  plaintiff  in 
their  the  defendants'  said  employ,  nor  did  nor  would  they  suffer  or  permit  the  plaintiff 
to  travel  or  act  as  salesman,  in  manner  aforesaid,  for  the  defendants,  or  in  any  other 
manner,  from  the  day  and  year  last  aforesaid  during  the  remainder  of  the  said  period 
of  one  year,  and  they  wholly  discharged  the  plaintiff  from  the  further  performance 
of  the  said  agreement  on  his  part  during  the  residue  of  the  said  period  of  one  year ; 
and  although  the  said  period  of  one  year  had  elapsed  before  the  commencement  of  the 
suit,  yet  the  defendants  have  not  paid  the  plaintiff  the  said  sum  of  £200  for  the  period 
of  one  year. 

Fourth  plea,  to  the  first  count,  so  far  as  the  same  relates  to  the  said  supposed 
breach  of  promise  by  the  defendants  in  not  paying  to  the  plaintiff"  the  said  sum  of 
£200  for  the  said  period  of  one  year,  as  in  the  said  first  count  alleged,  [806]  that  after 
the  plaintiff  ceased  to  be  in  the  employ  of  the  defendants,  as  in  the  said  first  count 
mentioned,  and  during  the  said  period  of  one  year  therein  mentioned,  and  long  before 
the  expiration  of  the  said  period,  to  wit,  on  &c.,  the  plaintiff  entered  into  the  service 
and  employ  of  a  certain  other  house  than  the  hou.se  of  the  defendants,  to  wit,  the 
house  of  &c.,  for  a  certain  salary,  and  was  connected  with  the  said  last-mentioned 
house  in  disposing  of  their  goods,  and  continued  so  connected  therewith,  to  wit,  for 
and  during  all  the  remainder  of  the  said  period  of  one  year :  Verification. 


344  LATTIMORE   V.  GARRARD  1  EX  807. 

Special  demurrer,  assigning  for  causes,  that  the  said  plea  does  not  directly,  nor  in 
a  legal  or  proper  manner,  traverse  or  confess  and  avoid  the  cause  of  action  in  the  first 
count  mentioned  ;  that,  if  the  said  plea  is  to  be  taken  as  a  plea  of  denial, 
then  the  same  is  a  mere  argumentative  denial  of  so  much  of  the  first  count  as  alleges 
that  the  plaintiff  was  ready  and  willing,  and  offered  to  remain  and  continue  in 
the  employ  of  the  defendants,  and  to  travel  and  act  as  a  salesman  for  the  defendants, 
and  to  devote  his  whole  time  as  traveller,  and  not  to  be  connected  with  any  other 
house  in  disposing  of  their  goods  during  the  time  in  this  first  count  in  that 
behalf  mentioned.  But  if  the  said  plea  is  to  be  taken  as  a  plea  in  confession  and 
avoidance,  then  it  is  bad,  insamuch  as  it  confesses  that  the  defendants  wholly 
discharged  the  plaintiff  from  the  further  performance  of  the  said  agreement  on  bis 
part,  from  and  after  the  time  when  the  plaintiff  ceased  to  be  in  the  employment  of  the 
defendants,  as  in  the  first  count  mentioned  ;  and  if  the  plaintiff  was  so  discharged 
from  the  further  performance  of  the  agreement  on  his  part,  then  the  fact  that  the 
plaintiff  did  enter  into  the  employ  of  another  house  after  such  discharge  is  no  suflScient 
excuse  for  the  non-performance  of  the  contract  on  the  part  of  the  defendants. 

Joinder  on  demurrer. 

One  of  the  defendants'  points  was,  that  the  declaration  [807]  is  bad,  because  the 
cause  of  action  therein  declared  on  is  the  non-payment  of  the  stipulated  salary  of 
£200,  for  which  the  claim  is  entire,  and  such  stipulated  salary  can  be  claimed  only 
as  upon  an  executed  contract,  and  it  appears  from  the  count  itself  that  the  contract  is 
not  executed. 

Hugh  Hill,  in  support  of  the  demurrer.  The  plea  is  clearly  bad,  as  amounting  to 
an  argumentative  traverse  of  a  material  allegation  in  the  declaration.  The  plaintiff 
was  improperly  dismissed  by  the  defendants  ;  that  being  so,  it  is  perfectly  immaterial 
whether  or  not  he  entered  into  any  other  employment.  The  plea  contains  a  con- 
fession, but  does  not  avoid  the  cause  of  action.  He  referred  to  Asjiden  v.  Avstin 
(.5  Q.  B.  671),  and  Dunn  v.  Sayles  (.5  Q.  B.  685).  He  was  then  stopped  by  the  Court, 
who  called  upon 

T.  Jones  to  support  the  plea.  In  the  first  place,  the  declaration  is  bad.  The 
claim  is  rested  upon  the  defendants'  refusal  to  continue  the  plaintiff  in  their  employ- 
ment ;  and  he  has  not  any  remedy  for  the  whole  £200,  although  he  may  have  for  the 
services  he  has  rendered.  Suppose  a  person  contracts  to  build  a  house,  and  the  other 
party  to  the  contract  prevents  him  from  completing  it ;  the  builder  is  not  entitled  to 
receive  the  whole  sum  for  which  he  engaged  to  perform  the  work.  Secondly,  the 
plea  is  good.  The  contract  in  effect  is,  that  the  plaintiff  will  not  injure  the  plaintiff's 
business  by  interfering  in  the  management  of  any  other  house  of  business.  [Aklerson,  B. 
How  could  the  plaintiff"  be  ready  and  willing  not  to  be  connected  with  any  other 
house,  when  he  was  connected  with  another  house?  How  can  a  person  be  ready  and 
willing  to  do  what  he  cannot  do  ?] 

Parke,  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  [808]  to  judgment.  The 
plea  is  bad  on  special  demurrer,  as  being  an  argumentative  denial  of  the  plaintiffs 
readiness  and  willingness  to  remain  in  the  defendants'  employ  ;  for  it  states  that  he 
has  connected  himself  with  another  house.  The  plea  is  not  in  confession  and  avoid- 
ance, but  amounts  to  an  argumentative  denial  of  a  material  and  traversable  allegation 
in  the  declaration. 

Al.DERSON,  B.  This  plea  is  clearly  an  argumentative  denial  of  the  plaintiff's 
readiness  and  willingness  to  continue  in  the  defendants'  employment.  The  proper 
mode  of  pleading  would  have  been  to  have  traversed  that  allegation.  The  plea  states, 
that  the  plaintiff  entered  into  the  employ  of  another  house,  and  became  connected 
with  that  house  in  disposing  of  their  goods.  It  follows  from  that,  argumentatively, 
that  the  plaintiff  was  not  ready  and  willing,  as  alleged  in  the  declaration,  to  continue 
in  the  defendants'  service. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[809]  Lattiuoue  r.  Garrakd.  Jan.  19,  1848.— A  declaration  in  assumpsit  stated, 
that,  in  consideration  that  the  plaintiff  had  become  tenant  to  the  defendant  of  a 
farm,  upon  the  terms  that  if  the  plaintiff  should  receive  from  the  defendant  notice 
to  quit,  and  should  have  made  expensive  improvements  upon  the  farm,  for  which 
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the  subsequent  crops  should  not  have  compensated  the  plaintiff,  the  farm  should, 
on  the  determination  of  the  tenancy,  be  looked  over  by  two  persons,  one  to  be 
appointed  b\'  each  party,  and  that  the  persons  so  appointed  should  determine 
to  what  compensation  the  plaintiff  should  be  entitled ;  and  that  the  defendant 
promised  the  plaintiff,  that  if  the  tenancy  should  be  determined  and  the  plaintiff 
should  have  made  improvements,  for  which  he  should  not  have  been  compensated, 
the  defendant  would,  at  the  plaintiff's  request,  appoint  a  person  for  such  purposes. 
Averment,  that  the  tenancy  was  determined  by  the  defendant ;  that  the  plaintiff 
had  made  improvements  for  which  he  had  not  been  compensated ;  that  the 
plaintiff,  after  the  determination  of  the  tenancy,  appointed  J.  D.  to  determine 
the  compensation,  and  J.  D.  was  ready  to  act,  of  which  the  defendant  had  notice, 
and  was  then  requested  by  the  plaintiff  to  appoint  some  person  on  his  behalf : — 
Held,  on  special  demurrer,  that  the  declaration  was  bad,  as  stating  a  promise 
which  did  not  legally  arise  from  an  executed  consideration ;  and  also  on  the 
ground  that  there  was  no  allegation  that  the  plaintiff  had  requested  the  defendant 
to  appoint  a  valuer  before  the  commencement  of  the  suit. 

[S.  C.  17  L.  J.  Ex.  100.] 

Assumpsit.     The  declaration  stated,  that  whereas  heretofore,  to  wit,  on  &c.,  in 
consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  had  become  and  was 
tenant  to  the  defendant  of  a  certain  farm,  to  wit,  as  tenant  thereof  to  the  defendant 
from  year  to  year,  for  so  long  time  as  the  plaintiff  and  the  defendant  should  respec- 
tivel_v  please,  at  a  certain  yearly  rent  therefore  payable  by  the  plaintiff  to  the  defen- 
dant, to  wit,  &c.,  and  upon  the  following  amongst  other  terms  and  conditions,  that  is 
to  say,  that  if  the  plaintiff  should  receive  from  the  defendant  notice  to  quit  the  said 
farm,  and  should,  during  his  said  tenancy,  have  made  expensive  improvements  to  or 
upon  the  said  farm,  for  which  improvements  the  subsequent  crops  of  and  from  the 
said  farm  during  the  said  tenancy  should  not  have  sufficiently  compensated  the  plaintiff 
before  the  determination  of  his  said  tenancy,  the  said  farm  should,  upon  the  deter- 
mination of  the  said  tenancy,  be  looked  over  by  two  sufficient  men  of  business,  one  to 
be  appointed  by  each  party,  and  that  the  persons  who  should  be  so  appointed  as 
aforesaid  should  determine  to  what  further  compensation  in  that  behalf  the  plaintiff 
should  be  entitled  ;  the  defendant  thereupon  then  promised  the  plaintiff,  that  if  the 
plaintiff's  said  tenancy  should  be  determined  in  manner  aforesaid,  and  the  plaintiff 
should  have  made  such  improvements  as  aforesaid,  for  which  he  should  not  have  been 
sufficiently  compensated  as  aforesaid,  he,  the  defendant,  would,  at  the  request  of  the 
plain-[810]-tiff,  appoint  one  of  such  persons  as  aforesaid,  for  such  purpose  as  in  that 
behalf  aforesaid.     Averment,  that  the  plaintiff  continued  such  tenant  as  aforesaid  for 
a  long  time,  to  wit,  &e.,  when  the  said  tenancy  was  determined  by  and  according  to 
a  notice  theretofore  given  by  the  defendant  to  the  plaintiff  to  quit  the  said  farm  at 
that  time,  to  wit,  on  &c. ;  and  that  the  plaintiff  during  his  said  tenancy,  to  wit,  on 
&c.,  and  on  divers  other  days  and  times  between  that  day  and  the  determination  of 
the  said  tenancy,  made  divers  expensive  improvements  to  and  upon  the  said  farm,  the 
expense  of  which  said  improvements  amounted  in  the  whole,  to  wit,  to  X2000  ;  and 
that  the  plaintiff  had  not  during  his  said  tenancy,  or  before  or  at  the  time  of  the 
determination  thereof,  been  sufficiently  compensated  by  the  subsequent  crops  of  and 
from  the  said  farm,  during  the  said  tenancy,  for  such  improvements  so  made  by  him 
as  aforesaid,  but  that  such  compensation  to  him  therefore  was  and  is  deficient  in  that 
behalf  to  a  large  sum,  amounting,  to  wit,  to  £1000;  and  although  the  plaintiff  after- 
wards, and  upon  the  determination  of  the  said  tenancy,  to  wit,  on  &c.,  appointed  and 
procured  a  certain  person,  to  wit,  one  J.  D.,  he  being  a  sufficient  man  of  business  in 
that  behalf,  to  be  one  of  the  persons  to  look  over  the  said  farm,  and  to  determine  to 
what  further  compensation  as  aforesaid  the  plaintiff  was  entitled ;  and  the  said  J.  D. 
was  then  and  hath  been  from  thence  hitherto  ready  and  willing  to  act  in  that  behalf ; 
of  all  which  the  defendant  then  had  notice,  and  was  then  requested  by  the  plaintiff  to 
appoint  and  procure  on  his  the  defendant's  part,  for  the  purpose  aforesaid,  some  proper 
person  in  that  behalf  as  aforesaid,  to  wit,  &c. ;  yet  the  defendant  did  not  nor  would, 
when  he  was  so  requested  as  aforesaid,  or  at  any  time,  appoint  or  procure  any  person 
for  the  purpose  aforesaid,  to  wit,  to  be  and  act  as  one  of  such  persons  as  aforesaid, 
but  wholly  neglected  so  to  do,  whereby  the  plaintiff  hath  lost  the  sum  of  £1000,  &c. 
Special  demurrer,  assigning  for  causes,  that  it  does  not  [811]  appear  by  the  said 
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declaration  that  the  said  person  so  appointed  and  procured  by  the  plaintiff,  as  ii  _ 
the  declaration  mentioned,  was  appointed  and  procured  by  the  plaintiff  before  the^5 
eonmiencement  of  the  suit,  or  that  the  said  person  was  appointed  and  procured  b^ 
the  plaintitT  such  a  reasonable  time  before  the  commencement  of  the  suit  as  woul 
have  enal)led  the  defendant  to  have  appointed  and  procured  another  person  on  his,' 
the  defendant's,  part,  for  the  purposes  in  the  said  declaration  mentioned ;  and  for  tha' 
it  does  not  appear  that  the  defendant  had  notice  of  the  said  appointment  and  procure-, : 
ment  of  the  said  person  before  the  (■ommencement  of  the  suit,  or  that  such  notice  was ,  ; 
given  liy  the  plaintiff  to  the  defendant  within  such  a  reasonable  time  before  the  com-£j 
mencenient  of  the  suit  as  would  have  enabled  the  defendant  to  have  appointed  and.f^ 
procured  another  person  on  the  defendant's  part,  for  the  purposes  in  the  declaration 
mentioned  ;  and  that  it  does  not  appear  that  the  defendant  was  requested   by  the 
plaintiti'  to  appoint  and  procure,  on   the  defendant's  part,  for  the  purposes  in  thei. 
declaration  mentioned,  a  proper  person  in  that  behalf,  before  the  commencement  of- ■ 
the  suit;  and  that  there  does  not  appear,  in  and  by  the  said  declaration,  any  sutfieienb 
consideration  to  support  the  promise  therein  alleged  to  have  been  made  by  the  defen- 
dant.    Joinder  in  demurrer. 

Ogle,  in  support  of  the  demurrer.  The  declaration  is  clearly  bad,  for  the  reasons 
assigned  by  the  special  demuixer.  [Parke,  B.  The  declaration  states  a  bygone  con- 
sideration. The  (juestion  is  whether  the  defendant's  promise  is  correctly  stated. 
Where  the  consideration  is  an  executed  one,  no  promise  can  be  stated  except  that 
which  is  implied  by  law  to  arise  from  it.  It  does  not  appear  that  the  defendant  w.is 
requested  by  the  plaintiff,  before  the  commencement  of  the  suit,  to  appoint  a  valuer, 
for  the  purpose  of  ascertaining  to  what  amount  of  compensation  the  plaintiff  was 
entitled  [812]  at  the  determination  of  the  tenancy.]     The  Court  then  called  upon 

Cowling,  contra,  who  admitted  the  difficulty. 

Per  Curiam. (fl)  The  plaintiff  may  amend  on  payment  of  costs,  otherwise  there 
must  be 

Judgment  for  the  defendant.(i) 

Entw'isle  and  Another  v.  Dent  and  Others.  Jan.  16,  1848. — The  plaintiffs,' 
merchants  in  England,  consigned  to  the  defendants,  commission  agents  in  China,] 
certain  goods  to  be  disposed  of  under  the  terms  of  a  letter  containing  the  following] 
passage  : — "  If  tea  is  not  obtainable  at  our  limits,  you  may  invest  one  half  of  the] 
whole  proceeds  in  silk,  at  prices  &c.  ...  If  silk  is  obtainable  much  below! 
these  prices,  you  may  substitute  it  in  part  for  tea,  even  if  the  latter  is  to  be  had  j 
within  our  limits,  at  your  discretion  : " — Held,  that,  upon  the  true  construction 
of  the  above  passage,  as  read  with  the  whole  of  the  letter,  the  words  "  you  may 
invest,"  were  directory,  and  did  not  leave  the  mattei-  to  the  discretion  of  the 
agents. — The  declaration  stated,  that,  in  consideration  that  plaintiffs  at  London 
would  consign  to  defendants  at  China  certain  goods  for  sale  and  receipt  of  the 
proceeds  there  by  defendants,  on  account  of  the  plaintiffs,  for  reward  in  that 
behalf,  defendants  promised  to  invest  and  remit  the  said  proceeds  to  plaintiffs  at 
London,  within  a  reasonable  time  after  receiving  the  said  proceeds,  by  purchasing 
to  the  amount  of  £500,  any  other  article  than  tea  and  silk,  if  defendants  thought 
tit ;  and  that,  if  tea  could  not  be  bought  by  defendants,  and  silk  could,  within 
certain  prices  agreed  upon,  and  if  defendants  did  not  purchase  any  other  article 
than  tea  and  silk,  then  that  defendants  would  purchase  silk  to  the  extent  of  half 
the  said  proceeds;  that  defendants  afterwards  received  the  goods  and  sold  them, 
and  received  the  proceeds  thereof  ;  and,  while  they  held  them  for  more  than  a 
reasonable  time,  that  defendants  did  not  invest  any  part  of  the  proceeds  in  any 
other  article  than  tea  or  silk ;  and  that  while  they  could  have  bought  silk,  and 
could  not  have  bought  tea,  within  the  prices  agreed  upon,  defendants  did  not 
invest  the  said  half  part  of  the  said  proceeds  in  silk,  within  the  prices  agreed 
upon,  for  more  than  a  reasonable  time  after  the  receipt  of  the  said  proceeds,  &c. 
Plea,  that,  after   defendants    received    the   proceeds  of    the   goods    consigned, 

(a)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  Piatt,  B. 

(i)  See  Hq)kms  v.  Logan,  5  M.  &  W.  241 ;  Kane  v.  Duttoii,  7  Man.  &  Gr.  807 ; 
Eoscorla  v.  Tlioma-s,  3  Q.  B.  234. 
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they  could  not  have  bought  silk  at  the  prices  specified,  modo  et  forma  ;  concluding 
to  the  country  ;  upon  which  plea  issue  was  joined : — Held,  that  upon  the  true 
construction  of  the  term  "  proceeds,"  in  the  issue  raised  by  this  plea,  the  question 
was,  not  whether  defendants  could  have  bought  silk  at  China,  at  the  prices  agreed 
upon,  after  the  whole  proceeds  had  been  received  by  them,  hut  whether  they 
could  have  bought  silk  at  China  at  those  prices  after  they  had  received  a  part 
or  parts  of  the  proceeds,  for  the  remittance  of  which  more  than  a  reasonable  time 
had  elapsed  from  the  period  when  they  first  began  to  receive  such  part  of  the 
proceeds  as  was  considerable  enough  to  be  remitted. 

[S.  C.  IS  L.  J.  Ex.  1.38.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  heretofore,  to  wit,  on 
the  26th  of  December,  1842,  in  [813]  consideration  that  the  plaintifis  at  London 
would  consign  to  the  defendants  at  China  divers  goods,  wares,  and  merchandise  of  great 
value,  to  wit,  &c.,  for  sale  and  receipt  of  the  proceeds  there  by  the  defendants,  for  and 
on  account  of  the  plaintiffs,  for  certain  reward  to  them,  the  defendants,  in  that  behalf, 
the  defendants  promised  the  plaintiHs  that  the  defendants  would  invest  and  remit  the 
said  proceeds  to  the  plaintiffs  at  London  within  a  reasonable  time  next  after  so  receiving 
the  said  proceeds,  by  the  purchase,  to  the  amount  of  £-500,  of  any  other  article  than 
tea  and  silk,  if  the  defendants  thought  fit ;  and  that  if,  within  such  reasonable  time  as 
aforesaid,  tea  could  not  be  bought  by  the  defendants,  and  silk  could  be  bought  by  the 
defendants,  at  China  aforesaid,  within  certain  prices  for  each  respectively  agreed  on 
between  the  plaintitfs  and  defendants,  and  if  the  defendants  did  not  purchase  any  other 
article  than  tea  and  silk,  then  that  the  defendants  would  purchase  silk,  to  the  extent  of 
half  the  said  proceeds,  and  consign  the  same  to  the  plaintifis  at  London.  And  the 
plaintiffs,  confiding  in  the  promise  of  the  defendants,  did  then,  to  wit,  &c.,  consign  to 
the  defendants,  at  China  aforesaid,  the  said  goods,  wares,  and  merchandise,  for  sale 
there  as  aforesaid,  the  proceeds  of  which  were  to  be  received  by  the  defendants  for  and 
on  account  of  the  plaintiffs,  and  invested  and  remitted  to  the  plaintiffs  at  London, 
bv  the  purchase  of  goods,  according  to  the  said  promise  of  the  defendants ;  that  after 
■wards,  to  wit,  on  &c.,  the  defendants  received  the  said  goods,  wares,  and  merchandise, 
consigned  to  them  as  aforesaid,  and  then  sold  the  same  and  received  the  proceeds 
thereof,  for  and  on  account  of  the  plaintiffs  as  aforesaid,  to  w-it,  amounting  to  &c.  :  and 
after  the  defendants  so  received  the  said  part  of  the  proceeds,  and  while  they  held  the 
said  proceeds  in  their  hands  for  more  than  a  reasonable  time,  to  wit,  for  the  space  of 
three  months,  the  defendants  did  not  invest  any  part  of  the  said  proceeds  in  any  other 
article  than  tea  or  silk ;  and,  during  all  the  time  last  aforesaid,  the  defendants  could 
have  bought  [814]  silk,  and  could  not  have  bought  tea,  at  China  aforesaid,  within  the 
prices  for  each  respectively  agreed  on  between  the  plaintifis  and  defendants,  as  the 
defendants  then  well  knew ;  yet  the  defendants  neglected,  omitted,  delayed,  and 
refused  to  invest  the  said  half  part  of  the  said  proceeds  for  the  plaintiffs,  according  to 
their  said  promise,  by  the  purchase  of  silk  at  China  aforesaid,  at  and  within  the  said 
prices  so  agreed  on  in  respect  thereof,  for  more  than  a  reasonable  time  after  they  had 
received  the  said  proceeds  for  investment  as  aforesaid,  to  wit,  for  the  space  of  thi'ee 
months,  until  the  time  when  such  purchase  could  be  made  had  elapsed  and  expired, 
and  the  market  and  opportunity  for  the  said  investment  was  lost  to  the  plaintitfs  by 
the  neglect  and  default  of  the  defendants ;  and  by  reason  of  the  premises  aforesaid, 
the  plaintiffs  have  sustained  great  loss  and  damages,  and  have  lost  and  been  deprived 
of  the  profits  which  might  and  otherwise  would  have  arisen  and  accrued  to  them  from 
the  investment  of  such  part  of  the  said  proceeds  in  the  said  silk,  and  remittance  and 
consignment  thereof  to  the  plaintifis  as  aforesaid.  The  second  count  was  for  money 
had  and  received. 

The  defendants  pleaded,  first,  to  the  whole  declaration,  non  assumpserunt ;  secondly, 
to  the  first  count,  that,  after  they  received  the  proceeds  of  the  goods  consigned  to  them, 
as  in  the  first  count  mentioned,  they  could  not  have  bought  silk  at  China  within  the 
prices  agreed  upon  between  the  plaintiff's  and  defendants,  modo  et  forma,  concluding 
to  the  country  ;  and  thirdly,  to  the  first  count,  that  the  contract  was  rescinded. 
There  were  also  other  pleas,  which  became  immaterial.  The  plaintiffs  joined  issue 
upon  the  first  two  pleas,  and  traversed  the  third ;  and  upon  that  replication  issue  was 
joined. 

At  the  trial  of  the  cause,  before  the  Lord  Chief  Baron,  at  the  London  Sittings 
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after  Hilary  Term  last,  it  appeared  that  the  plaintiffs  were  general  merchants,  whd 
carried  on  an  extensive  business  as  such  in  Entfland,  and  that  the  defendants  wer& 
a"ents  in  China  for  the  sale  of  goods  [815]  consigned  to  them  ;  and  that,  in  the  yearf 
1S42,  the  plaintili's  consiiined  to  the  defendants,  for  sale  in  China,  various  cotton  goodsfl 
bv  a  vessel  called  the  "  Patna,"  and  that  the  instructions  as  to  the  disposal  of  the  goodsj 
and  the  mode  in  which  the  return  of  the  pi-ooceds  arising  from  such  sale  was  to  b| 
made,  were  contained  in  the  following  letter.  This  letter  had  been  preceded  by  severa 
others,  upon  matters  of  business  concerning  the  investment  of  goods. 

"  Messrs.  Dent  &  Co.,  China.  "  London,  December  26th,  1842. 

"Gentlemen, — The  'Patna'  now  being  nearly  ready  for  sea,  and  the  goods  of  oui 
Manchester  house  being  all  on  board,  (of  which  they  have  sent  you  the  invoices),  il 
only  remains  for  us  to  send  instructions  regarding  the  disposal  of  them  and  investment 
of  the  proceeds,  as  wc  intimated  our  intention  of  doing  when  we  addressed,  as  pel 
inclosed  duplicate,  overland,  on  the  6th  of  December.  You  will  observe,  by  the  billi 
of  hiding,  that  the  vessel  is  subject  to  your  orders  as  to  proceeding  from  Macao  to  any! 
of  the  new  ports  or  Canton,  and  that  extra  freight  is  payable  per  day,  as  well  as  aj 
charge  per  ton,  in  the  event  of  discharging  at  a  port  where  port  dues  are  levied.  Aa! 
you  have  this  authority,  cither  to  send  the  '  Patna '  forward  or  to  tiansship  our  goods,; 
we  leave  it  to  you  to  judge  for  us,  from  the  terms  agreed  upon,  which  course  it  is  besbl 
to  adopt  in  the  event  of  j-our  deciding  on  sending  them  forward  ;  and,  as  to  the  latter,, 
we  have  only  to  repeat  the  same  views  that  we  expressed,  in  advising  you  on  the 
6th  of  April,  of  our  having  ordered  goods  to  be  sent  to  your  tirm  from  Bombay,  viz. 
that  we  should  be  the  more  desirous  to  make  trial  of  the  new  ports,  in  the  event  oi 
your  establishing  a  branch  of  your  own  house  in  any  of  them,  or  sending  any  super- 
cargo of  your  own  thithei-.  The  only  restriction  we  would  put  on  it,  however,  is, 
that  the  shipment  should  be  made  to  respectable  Biitish  agents,  and  not  run  any  risk 
by  being  (.816]  sent  with  contraband  goods,  as  opium,  &c.  We  wish  the  sales,  when- 
ever made,  to  be  guaranteed,  if  made  on  credit ;  but  should  prefer  sales  for  cash.  Our 
insurance  covers  shipment  by  any  ship  or  ships  from  Macao  to  any  port  or  ports  iu 
China,  but  with  returns,  according  to  the  port  of  discharge,  as  well  as  half  per  cent, 
if  not  transshipped ;  and  we  are  not  insured  against  sea  damage.  It  only  occurs  to 
us  to  suggest,  that,  as  the  twist  of  our  Manchester  house  is  so  favourably  known  at 
Canton  and  Macao,  it  may  be  desirable  to  realise  it  in  that  district,  as  it  would  have 
to  earn  its  reputation  in  any  new  port,  a  consideration  which  does  not  apply  to  the 
piece  goods.  We  do  not,  however,  restrict  you  in  this  respect.  The  piece  goods, 
you  will  notice,  consist,  as  on  the  former  occasion,  of  a  variety  of  qualities;  and  we 
earnestly  request  you  will  inform  us  which  of  them  are  the  most  suitable  for  the 
market  where  they  may  be  sent,  to  guide  us  in  any  future  shipment. 

"In  investing  the  proceeds,  the  orders  for  tea,  which  we  have  sent  you  on  the 
4th  of  November  and  6th  of  December,  will  probal)ly  be  available,  and  we  coulirm 
them  for  this  object;  but  if  the  former  has  ))een  already  executed,  we  should  not 
wish  any  more  tea  to  be  bought  at  those  limits,  but  you  may  invest  the  whole  of  the 
proceeds  at  the  limits  of  our  last  order,  as  inclosed  herein. "  In  regard  to  selection, 
we  think  the  common  qualities,  if  equally  cheap,  should  be  preferred,  particularly  if 
purchased  in  new  districts,  as  the  out-turn  of  tea  from  thence  is  uncertain,  and  we 
would  rather  insure  lowness  of  cost,  as  we  stated  on  the  6th  of  April,  provided  the 
tea  be  a  sound  and  merchantable  article. 

"  If  tea  is  not  obtainable  at  our  limits,  you  may  invest  one-half  of  the  whole 
proceeds  in  silk,  at  prices  not  exceeding,  with  freight,  as  well  as  all  charges  and 
commissions  on  your  side,  and  reckoned  at  the  current  rate  of  exchange  of  the  day, 
Lis.  6d.  to  17s.  for  fair  to  good  Tsatlee,  and  in  proportion  for  other  qualities,  either 
in  the  Canton  Kiver  or  the  [817]  new  districts.  If  silk  is  obtainable  much  below 
these  prices,  you  may  substitute  it  iu  part  for  tea,  even  if  the  latter  is  to  be  had  within 
our  limits,  at  your  discretion.  You  are  at  liberty,  as  on  the  former  occasion,  to  invest 
any  amount,  not  exceeding  £500,  in  any  other  article  than  the  above,  which  may  be 
known  to  be  saleable  in  this  country,  provided  the  price  be  low  and  your  opinion 
of  it  favourable. 

"  If  bullion  or  specie  should  be  taken  in  payment,  you  will  please  to  act,  as  to  remitting 
it  or  converting  it  into  bills  on  London,  in  'the  mode  suggested  in  our  order  of  the 
6th  of  April,  to  which  please  refer.     In  the  event  of  your  having  bills  to  remit,  please 
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to  guarantee  them  by  your  own  indorsement,  and  send  them  to  us  overland  by  way 
f  India.     You  will,  of  course,  adopt  this  mode  of  remittance,  if  none  of  the  othei's 
udicated  should  be  practicable  under  our  instructions,  and  take  only  good  bills  on 
this  place. — We  are,  &c.,  "Entvvisle  &  Garnett. 

"P.S.     Your  shipments  will,  of  course,  be  by  good  Al  Briti-sh  vessels  to  London, 
er  steamer." 

The  plaintiffs,  amongst  several  other  letters  which  were  given  in  evidence,  received 
the  following  from  the  defendants  : — 

"Macao,  1:3th  February,  1844. 
"Gentlemen, — We  received,  on  the   1st  inst.,  your  favour  of  the  31st  of  October. 
Ve  much  regret,  on  your  account,  that,  at  the  only  time  raw  silk  was  obtainable 
ithin  the  limits  formerly  given  us,  your  instructions,  on  which  we  were  then  acting, 
.  iz.  of  the  6th  of  June,  cancelled  all  orders  for  produce,  e.xcepting  one  for  tea,  the 
.  ;ilue  of  which,  we  fear,  will  be  much  affected  in  England  by  accounts  now  going  home 
•  <i  the  early  and  heavy  exports.     Our  market  for  imports  of  late  has  been  without 
much  change  ;  but  we  have  to  notice  a  slight  improvement  in  the  value  of  long  cloths, 
I  which  [818]  the  stock  landed  in  Canton  is  light ;  of  white,  indeed,  scarcely  any 
■main  in  first  hands.     The  demand  has  been  good,  both  for  white  and  graj^     The 
imer  may  be  quoted  at  H  .3  SO  at  4,  and  gray  H  a  3  at  15,  .short  price,  viz.  the 
iichaser  paying  the  duty.     Prices  of  cotton  cloths  at  Shanghai  are  considerably 
luer  than  our  quotations  :  say,  white  3,  7-5  per  piece,  and  gray  H  33,  32,  from  which 
duty  and  all  extra  expenses  of  freight,  insurances,  &c.,  must  be  deducted.  .  .  .     The 
iiiice  of  raw  silk  has  been  obtained  throughout  the  season,  ruling  for  Tsatlee  H  -500 
•530,  duty  paid ;  of  Taysaam  we  believe  none  has  been  exported.     The  Canton 
iiiarket  is  now  bare  of  silk,  but  further  arrivals  may  be  expected.     We  estimate  the 
ixport  to  date  to  exceed  2000  bales.     A  late  purchase  of  silk  is  quoted  at  Shanghai, 
where  the  stock  was  large  ;  but  much  having  been  diverted  to  Canton,  we  believe  it 
cannot  now  be  estimated  at  more  than  500  bales.     The  price  of  tea  continues  without 
much  alteration.     A  reported  short  supply  of  green  teas,  of  which  as  yet  no  confirma- 
tion has  reached  us,  has  induced  purchases  to  be  continued  at  previous  current  prices, 
lid  we  hear  of  a  purchase  of  twelve  chests  of  Twankay,  of  fair  to  ordinary  quality, 
:  &c.  .  .  .     We  think  it  probable,  that  when  the  ships  now  loading  for  England  are 
nspatched,  there  will  be  a  cessation  of  export  for  some  time,  our  last  advices  from 
i'^iigland  being  most  discouraging  for  shippers,  &c."        (Signed)         "Dent  &  Co." 

It  further  appeared,  that  although  silk  was  obtainable  within  the  plaintiffs'  limits, 
the  defendants  invested  the  whole  of  the  proceeds  realised  in  tea ;  and  that,  previous 
to  investing  any  part  of  the  plaintiffs'  fund  then  in  their  hands,  which  at  that  time 
amounted  to  X5000,  and  during  the  period  when  silk  was  obtainable  within  the  plain- 
tiffs' limits,  they  purchased  all  the  silk  in  the  market  on  their  own  account,  and  shipped 
it  to  England  by  the  "Patna." 

[819]  It  was  contended,  on  the  part  of  the  defendants,  that  the  manner  in  which 
the  proceeds  were  to  be  invested  was  wholly  left  to  their  discretion,  and  consequently 
that  they  were  not  bound  to  invest  any  part  of  the  proceeds  in  silk  ;  and  moreover 
that,  under  the  contract  set  forth  in  the  declaration,  the  defendants  were  under  no 
obligation,  upon  the  realisation  of  any  portion  of  the  proceeds,  to  invest  half  of  it  in 
silk,  if  it  should  happen  that  tea  was  too  high  in  price. 

The  Lord  Chief  Baron  was  in  favour  of  the  latter  proposition,  but  left  the  question 
to  the  jury.  With  regard  to  the  first  proposition,  he  thought  that,  although  the 
defendants  might  not  be  bound  to  invest  half  of  the  proceeds,  when  only  a  very  small 
portion  had  come  into  their  hands,  yet  they  were  bound  to  do  so  when  any  large 
amount  had  been  received  by  them,  with  the  exception  of  £500,  as  to  which  they  had 
a  discretionary  power ;  for,  if  it  were  otherwise,  the  defendants  would  have  an  excuse 
for  not  performing  the  order,  if  but  a  small  portion  of  the  cargo  remained  unrealised. 
The  jury  found  a  verdict  for  the  plaintiffs  for  the  full  amount  of  the  damages 
claimed. 

Sir  Fitzroy  Kelly,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  Lord  Chief  Baron  had  misdirected  the  jury  in  three  respects,  and  that 
the  damages  were  excessive.     Against  which 


350  ENTVVISLE   V.  DENT  1  EX.  820. 

Martin  :iiid  Smythies,  in  Michaelmas  Term  last,  (Nov.  11,  18),  shewed  cause. 
The  present  rule  was  obtained  upon  four  grounds.  The  first  is,  that  the  term  "pro- 
ceeds," which  is  a  material  allegation  in  the  declaration,  means  all  the  proceeds  arising 
from  'the  disposal  of  the  cargo ;  and  that  this  being  the  true  construction  of  the  con- 
tract, the  defendants  were  entitled  to  have  the  issue  found  for  them  which  they  raised 
by  their  pleadings,  viz.  that  after  they  received  the  proceeds  of  the  goods,  they  could 
not  have  purchased  silk  [820]  within  the  plaintiffs'  limits  ;  or,  in  other  words,  that  as 
the  entire  fund  had  not  been  received,  they  were  not  bound  to  invest.  The  second 
objection  is,  that  such  being  the  true  construction  of  the  term  "  proceeds,"  the  jury 
should  have  been  precisely  informed  of  its  meaning.  And  the  third  objection  is,  that 
the  words,  "you  may  invest,"  in  the  letter  of  the  26th  of  December,  1842,  leaves  it 
as  a  matter  of  discretion  with  the  defendants  ;  in  a  word,  that  it  means  "  you  may," 
and  not  "you  must."     The  last  objection  is  to  the  damages. 

Now  it  would  be  perfectly  unreasonable  to  construe  the  contract  set  forth  in  the 
pleadings,  as  giving  the  defendants  liberty  to  invest  no  portion  of  the  proceeds 
in  their  hands  until  they  should  have  received  every  portion.  But  if  it  were  to  be 
held  that  such  is  the  true  meaning  of  the  contract  stated  in  the  declaration,  the 
plaintiffs  might  have  amended  at  the  trial,  as,  in  point  of  fact,  this  objection  amounts 
to  a  question  of  variance.  The  objection  should,  therefore,  have  been  made  at  the 
trial.  The  defendants  did  not  pretend  that  it  was  not  their  duty  to  make  the  invest- 
ment. The  case,  in  fact,  was  left  to  the  jury  in  a  manner  too  much  in  the  defendants' 
favour.  The  letter  of  the  26th  of  December  contains  a  clear,  positive,  and  imperative 
order  as  to  the  investment  of  the  proceeds  in  silk,  and  as  to  that  matter  there  was  no 
discretion.  There  is  no  objection  raised  to  the  direction  upon  the  second  count,  and 
the  plaintiffs  are  clearly  entitled  to  retain  their  verdict  upon  that  count :  Mosely  v. 
Reade  (10  Jur.  18),  Parry  v.  Roberts  (3  Ad.  &  Ell.  118).  [Parke,  B.  In  an  Anonymous 
case  in  11  Modern  Eeports  (page  92),  it  was  said  by  Powell,  J.,  "If  I  give  money  to 
another  to  buy  goods  for  me,  and  he  neglects  to  buy  them,  for  this  breach  of  trust  I 
shall  have  election  to  bring  debt  or  account.  Holt,  C.  J.,  contra.  If  the  party  did 
not  take  it  as  a  debt,  but  ad  computandum,  or  ad  merchandisandum,  it  must  be  [821] 
on  account,  and  he  shall  have  the  benefit  of  an  accountant ;  which  is,  he  may  plead 
being  robbed,  which  shall  be  a  good  plea  in  the  last  case,  and  not  in  the  first."  You 
cannot  retain  the  verdict  upon  the  common  count.] 

Sir  F.  Kelly,  Channell,  Serjt.,  Sir  J.  Bayley,  and  Bovill,  contra.  As  to  the  last 
point,  they  contended  that  the  true  meaning  of  the  terms  of  the  letter  was,  that  the 
defendants  might  invest  half  the  proceeds  in  silk  if  they  pleased,  but  that  they  were 
not  bound  to  do  so  ;  that  this  question  turned  upon  the  passage  in  the  letter  of  the 
26th  of  December,  and  such  was  the  fair  and  reasonable  construction  of  the  order  : 
and  as  to  the  first  and  second  objections  which  had  been  raised  by  the  defendants  to 
the  direction  of  the  learned  judge,  that,  assuming  the  declaration  to  set  out  the  true 
contract  between  the  parties,  the  jury  should  have  been  specifically  directed  that  it 
was  a  contract  under  which  the  defendants  were  not  bound  to  invest  any  part  of  the 
proceeds  until  they  should  have  received  all  and  every  part  of  them,  and  that  the 
objection  did  not  amount  to  a  question  of  variance  ;  that  time  was  an  essential  part  of 
the  contract,  which  was  indivisible ;  that  the  defendants  had  not  received  the  whole 
of  the  proceeds,  and,  consequently,  were  not  liable  under  this  form  of  declaration  ; 
and  that  the  learned  judge  had  not,  with  a  sufficient  degree  of  explicitness,  pointed 
out  to  the  jury  what  was  the  precise  duty  of  the  defendants. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  (After  stating  the  pleadings,  his  Lordship  proceeded) :  On  the 
argument  of  this  case,  Sir  Fitzroy  Kelly  in.sisted  that  I  had  misdirected  the  jury  in 
three  respects,  and  that  the  damages  were  excessive. 

The  main  objection  was,  that  the  issue  on  the  second  plea  ought  to  have  been 
directed  to  be  found  in  favour  of  the  defendants. 

[822]  This  depends  upon  the  question  in  what  sense  the  term  "  proceeds "  is  to 
be  understood  in  that  issue.  If  it  mean  the  whole  proceeds  of  the  goods  consigned, 
after  the  whole  should  be  sold,  and  the  allegation  in  the  declaration  is,  that  after  the 
whole  proceeds  were  received,  the  defendants  could  have  bought  silk  at  China  at  the 
prices  agreed  upon,  that  issue  ought  to  have  been  found  for  the  defendants,  for  the 
fact  was  not  so ;  but  if  it  mean  that,  after  they  received  some  of  the  proceeds,  they 


1EX.S23.  BADHAM   V.  BADHAM  351 

could  hiive  bought  silk  at  the  price  specified,  the  issue  ought  to  be  found  for  the 
plaintiffs. 

In  deciding  this  question,  we  are  to  assume  that  the  contract  is  cori'ectly  set  out 
in  the  declaration.  It  seems  to  us  that  the  true  meaning  of  the  contract,  as  there  set 
Jilt,  is  not  that  every  part  of  the  proceeds  is  to  be  received  before  a  remittance  is  to 
lake  place  ;  for  then,  if  the  consignment  was  large  and  took  a  great  time  to  sell,  the 
jieriod  of  remittance  might  be  indefinitely  postponed,  and,  indeed,  never  take  place  at 
ill.  Were  the  defendants  to  hold  the  proceeds  till  the  very  last  article  was  sold  1  We 
;hink  not;  but  the  receiving  being  a  continuing  act,  taking  place  from  time  to  time, 
they  were  to  remit  the  proceeds  in  a  reasonable  time  after  they  began  the  receiving, 
not  after  they  ended  it ;  and  that  reasonable  time  would  commence  so  soon  as  a  part, 
considerable  enough  to  be  remitted,  was  received,  and  would  not  expire  until  the 
defendants  could  ascertain  in  what  mode  they  were  to  remit  that  portion  of  the 
proceeds — the  whole  being  to  be  remitted  in  tea,  or,  if  the  price  of  that  article  was 
beyond  certain  limits,  then  one-half  in  silk. 

Putting  that  reasonable  interpretation  on  the  contract,  the  allegation  that  the 
defendants  received  the  proceeds  does  not  mean  that  they  received  the  whole  proceeds 
of  the  whole  of  the  consignment,  but  that  they  received  a  part  or  parts,  for  the 
remittance  of  which  more  than  a  reasonable  time  had  elapsed ;  and  the  second  plea 
means  only,  that  after  they  had  so  received  such  part  or  parts  of  the  proceeds,  the 
defendants  [823]  could  not  have  bought  any  silk  as  alleged.  In  this  view  of  the 
meaning  of  these  pleadings,  there  was  evidence  in  support  of  the  plaintiffs'  case  well 
worthy  of  the  consideration  of  the  jury ;  for  the  defendants,  by  a  letter  of  the  1 3th  of 
I'^ebruary,  1844,  admit  that  raw  silk  was  obtainable  at  one  time  at  the  limits,  and  they 
_;ive  an  excuse,  which  is  palpably  wrong,  for  not  executing  the  order  at  that  time,  and 
the  jury  might  well  consider  them  as  having  given  judgment  against  themselves.  We 
therefore  think  that  this  objection  ought  not  to  prevail. 

The  second  ground  of  supposed  misdirection  was,  that  the  jury  were  not  sufficiently 
informed,  supposing  this  to  be  the  true  construction  of  the  contract ;  but,  from  the 
statement  of  the  learned  counsel  and  of  my  note,  it  is  clear  that  the  question  was 
properly  left  to  the  jury,  and  quite  sufficiently  explained. 

The  third  ground  of  objection  was,  that,  according  to  the  true  construction  of  the 
letter  of  order,  (December  26,  1842),  there  was  no  positive  direction  to  invest  one-half 
in  silk  if  tea  could  not  be  purchased  at  the  prescribed  limits :  the  words  of  the  letter 
being,  "  you  may  invest,"  but  only  a  permission  to  do  so,  leaving  the  matter  in  the 
discretion  of  the  defendants.  But  we  think  that,  looking  at  the  whole  of  the  letter, 
these  words  are  to  be  construed  to  be  directory,  because,  in  the  same  sentence  in  which 
discretion  is  intended  to  be  left,  it  is  so  expressly  stated.  In  truth,  it  is  only  a 
courteous  mode  of  ordering  the  silk  to  be  pui'chased. 

Lastly,  it  was  said  the  damages  were  too  large,  and  so  I  thought  at  the  trial ;  but 
no  new  trial  will  be  granted  on  this  account,  if  the  plaintiffs  will  reduce  the  damages 
to  what  they  ought  to  have  been,  viz.  as  the  Court  intimated,  by  one-half. 

Rule  accordingly. 


[824]  Badham  v.  Badham.  Jan.  12,  1848. —In  a  cause  which  had  been  referred  to 
arbitration  by  an  order  of  Nisi  Prius,  the  arbitrator  made  an  award  in  favour  of 
the  defendant,  who  thereupon  signed  judgment.  The  plaintiff  obtained  a  rule  to 
set  aside  the  award,  notice  of  which  was  served  upon  the  defendant.  The 
defendant  afterwards,  and  before  the  argument  of  the  plaintiff''s  rule,  obtained  a 
judge's  order  to  stay  all  further  proceedings  until  the  plaintiff  should  have  given 
security  for  costs : — Held,  that  the  Court  could  not  entertain  the  application  for 
setting  aside  the  award  whilst  this  order  remained  in  force. 

In  this  case  an  action  of  covenant  had  been  brought  upon  an  indenture,  to  which 
the  plaintiff  and  defendant  and  certain  other  persons  were  respectively  parties.  The 
defendant  had  pleaded  (inter  alia)  non  est  factum ;  upon  which  plea  issue  was  joined, 
and  the  cause  went  down  to  Warwick  for  trial  at  the  Lent  Assizes,  1847,  when  it  was 
referred,  by  an  order  of  Nisi  Prius,  to  the  decision  of  an  arbitrator.  The  aibitrator 
made  his  award  in  the  month  of  June  following,  in  favour  of  the  defendant,  who 
signed  judgment  on  the  19th  of  the  same  month. 
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On  the  9th  of  November,  in  Michaelma.?  Term  last,  Gray  obtained  a  rule,  calling 
on  the  several  defendants  to  shew  cause  why  the  award  should  not  be  set  aside,  on 
the  i^round  that  it  was  bad  in  several  respects.  After  this  rule  had  been  served  on 
the  defendant's  attorney,  an  order  was  made,  at  the  instance  and  on  the  application  of 
the  defendant,  hv  Flatt,  B.,  that  all  further  proceedings  in  the  cause  should  be  stayed 
until  the  plaintitf  should  have  given  such  security  for  the  defendant's  costs  as  the 
Master  should  approve.  The  above  rule,  having  come  on  for  argument  at  the  termina- 
tion of  the  last  day  of  Michaelmas  Term,  was  enlarged  to  the  first  day  of  the  present 
term  :  the  plaintiff's  counsel  to  be  at  liberty  to  make  any  preliminary  objections  to 
the  rule. 

AVhitehui-st  now  shewed  cause.  The  plaintiff  is  not  entitled  to  be  beard,  whilst 
the  order  of  Piatt,  B.,  is  in  force  and  not  complied  with.  In  Murray  v.  Silver  {I  C.  B. 
638),  Tindal,  C.  J.,  says,  "It  is  difficult  to  say  that  taking  out  a  rule  to  discontinue  is 
not  taking  a  step  in  the  cause.  In  order  to  perfect  it,  the  plaintiff  must  go  on  and 
procure  the  costs  to  [825]  he  taken  ;  which  clearly  would  be  taking  a  proceeding  in 
the  cause."  In  Ball  v.  Stavlei/  (6  M.  &  W.  .396),  Parke,  B.,  says,  "  I  was  strongly 
inclined  to  think  that  the  term  'further  proceedings,'  in  the  previous  order,  meant 
only  the  ordinary  proceedings,  with  a  view  to  final  judgment;  and  under  that  impres- 
sion I  granted  the  order  for  holding  the  defendant  to  bail.  The  point  was  ably 
argued  by  Mr.  Williams,  on  moving  for  the  present  rule,  and  I  am  now  satisfied  that 
my  first  impression  was  wrong,  and  that  this  is  clearly  a  collateral  proceeding  in  the 
cause,  although  not  a  necessary  proceeding  towards  final  judgment."  That  was  the 
case  of  an  order  to  arrest  the  defendant,  which  the  plaintiff  had  obtained,  which 
was  altogether  a  collateral  proceeding.  In  fFyatt  v.  Frchhic  (5  Dowl.  P.  C.  268), 
Littledale,  J.,  says,  "I  think  j'ou  cannot  be  allowed  to  enlarge  your  rule,  as  that 
enlargement  would  be  a  '  proceeding,'  and  therefore  in  violation  of  the  rule  which  has 
been  drawn  up,  with  a  stay  of  proceedings."  The  plaintiff  has  therefore  no  locus 
standi  here. 

Gray,  in  support  of  the  rule.  This  rule  ought  to  be  made  absolute.  It  is  not  just 
that  the  plaintiff'  should  be  deprived  of  his  legal  right  to  set  aside  the  award,  merely 
on  the  ground  that  he  has  not  given  security  for  costs  which  it  may  not  be  in  his 
power  to  obtain.  The  ordinary  operation  of  an  order  staying  proceedings  till  security 
for  costs  is  given,  does  not  deprive  the  plaintiff  of  any  legal  right,  but  merely  operates 
so  far  as  to  delay  him  in  his  proceedings ;  whereas,  if  the  effect  which  the  defendant 
endeavours  to  give  to  the  order  were  held  to  be  correct,  the  plaintiff  would  be  too  late 
to  move  to  set  aside  the  award,  and  so  would  not  only  be  delayed,  but  would  also  be 
deprived  of  his  right  to  make  that  motion.  The  Court  will  not  assume  that  the 
plaintiff  can  find  security  for  costs.  [Alderson,  B.  How  can  you  be  heard  whilst  the 
order  remains  [826]  in  force  ?  We  can  only  make  the  rule  absolute  upon  security 
being  given.] 

Per  Curiam.(a)  The  present  rule  will  neither  be  made  absolute  nor  discharged, 
but  the  plaintiff  may  have  liberty  to  move  as  he  may  be  advised,  after  having  given 
security  for  costs.  (/;) 

Henry  v.  Nash.    (Sajie  v.  Twenty-.seven  Others  severally.)    Jan.  12,  1848.— The 
plaintifi'  having  brought  twenty-eight  separate  actions  against  as  many  railway  i 
directors,   in   January,    1846,    in    the   following   month  "delivered    twenty-eight 
separate  declarations,  to  which  the  defendants  pleaded  separately  in  abatement 
the  pendency  of  another  action ;  in  one  action  a  defendant  withdrew  his  plea  and 
pleaded  in  bar,  and  upon  that  plea  issue  was  joined,  and  the  cause  was  referred 
to  arbitration  at  the  sittings  after  the  following  Trinity  Term,  all  the  parties 
agreeing  to  be  bound  by  the  award,  and  the  plaintiff  subsequently  had  an  award  ! 
in  his  favour.     In  Trinity  Term,  the  plaintiff  had  judgment  on  demurrer  to  the  , 
plea  in  abatement  in  one  action,  whereupon  the  plaintiff  demanded  joinders  in 


(a)  Pollock,  C.  B ,  Parke,  B.,  Alderson,  B.,  Piatt,  B. 

(h)  In  the  course  of  the  same  term,  the  plaintiff  obtained  an  order  to  set  aside  his 
own  order  for  security  for  costs.  Gray,  thereupon,  obtained  a  rule  to  revive  the 
former  rule,  and  to  shew  cause  why  the  award  should  not  be  set  aside ;  which  rule 
was  afterwards,  in  this  term,  discharged  upon  the  merits,  the  award  being  held  good. 
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demurrer  in  the  twenty-six  others,  but  offered  to  consolidate.  The  defendants 
having  obtained  a  rule  in  Trinity  Term,  calling  on  the  plaintiff  to  elect  upon 
which  to  proceed,  and  to  be  relieved  from  costs  incurred  since  the  time  of  plead- 
ing in  abatement,  and  in  the  mean  time  to  stay  proceedings  : — The  Court  held, 
that  the  rule  ought  to  be  discharged,  but  suggested  that  it  should  be  disposed  of 
by  consent,  as  if  it  had  been  obtained  after  the  award  was  made,  in  which  case 
the  plaintiff'  would  be  entitled  to  his  debt  and  costs  in  pursuance  of  the  award, 
and  of  costs  incuried  since  the  time  of  pleading  in  abatement,  with  costs  of  all 
the  writs,  and  that  all  proceedings  would  be  stayed,  except  in  the  cause  referred. 

The  Attorney-General  had  obtained  a  rule,  in  Trinity  Term,  1846,  calling  on  the 
plaintiff"  to  shew  cause  why  the  plaintiff  should  not  elect  upon  which  one  of  the  twenty- 
eight  actions  above  mentioned  he  would  proceed  to  trial,  and  why  all  further  pro- 
ceedings in  the  mean  time,  except  in  the  case  which  the  plaintiff'  should  so  elect,  should 
not  be  stayed  until  after  the  trial  of  such  action,  by  which  the  defendants  would  be 
bound,  and  why  the  defendants  should  not  be  relieved  from  all  costs  incurred  subse- 
quently to  the  29th  of  January,  1846,  except  in  such  action. 

[827]  It  appeared  from  the  defendants'  affidavits,  that  the  plaintiff  had  brought 
twenty-eight  separate  actions  against  the  defendants,  who  were  members  of  the  pro- 
visional committee  and  directors  of  the  Derby,  Uttoxeter,  and  Stafford  Railway 
Company,  for  surveying  and  work  done  for  them  by  the  plaintiflF.  The  amount  of  the 
sum  claimed  exceeded  £4000.  Writs  were  issued  against  the  several  defendants  in 
the  early  part  of  January,  1846.  On  the  19th  of  that  month  the  plaintiff's  attorney 
received  the  following  letter  from  the  solicitors  of  the  company  : — 

"  Henry  v.  Nash.     Same  v.  Ede,  &e.  &c. 

"  Gentlemen, — In  consequence  of  your  having  commenced  actions  against  the 
above-named  defendants,  with  many  others,  for  a  similar  amount,  which  we  presume 
you  consider  to  be  due  from  them  as  directors  and  provisional  committee-men  of  the 
Derby,  Uttoxeter,  and  Stafford  Kailway  Company,  we  hereby  give  you  notice,  that, 
should  there  be  any  liability  on  their  parts,  we  consider  the  same  is  a  joint  liability, 
and  beg  to  inform  j'ou  that  we  have  received  instructions  to  defend  all  actions  com- 
menced against  any  member  of  the  above  company,  and  that  we  are  prepared  to  give 
you  any  undertaking  that  you  may  require  to  try  the  merits  that  iMr.  Henry  may 
think  proper  to  bring  against  any  such  member.  We  therefore  request  that  you  will 
do  us  the  honour  to  inform  us,  in  the  course  of  to-morrow,  of  the  names  of  the 
provisional  committee-men  or  provisional  directors  against  whom  you  have  issued  writs, 
informing  us  of  the  names  of  those  served  and  those  not  served,  and  we  will  undertake 
to  appear  to  all  those  actions  where  the  parties  have  not  been  served,  upon  your 
forwarding  to  us  the  copies  of  the  several  writs  against  such  parties.  Should  you, 
however,  decline  to  comply  with  our  request,  we  beg  to  inform  you  that  we  will 
appear  for  as  many  defendants  as  you  like  to  include  in  one  writ ;  but  should  this 
offer  also  be  refused,  we  shall  feel  obliged  by  j'our  [828]  giving  us  the  names  of  all 
the  parties  against  whom  you  have  issued  or  intend  to  issue  writs,  in  order  that  we 
may  make  such  application  or  applications  to  the  Court,  from  time  to  time,  as  counsel 
may  advise. — Yours,  &c." 

On  the  23rd  and  25th  of  February,  twenty-eight  declarations,  in  all  the  actions, 
were  delivered,  which  were  identical  in  every  respect,  with  the  exception  of  the  names 
of  the  different  defendants.  On  the  27th,  the  defendants  pleaded  separately,  in 
abatement,  the  pendency  of  another  action  against  another  individual  for  the  same 
claim.  On  the  16th  of  April,  in  the  case  of  Henry  v.  Ede,  the  plea  in  abatement  was 
withdrawn,  and  the  defendant  pleaded  non  assumpsit,  upon  which  plea  issue  was 
joined,  and  the  cause,  when  called  on  for  trial  at  the  sittings  after  Trinity  Term,  1846, 
was  referred  to  arbitration,  the  defendants  in  each  action  agreeing  to  be  bound  by 
the  result  of  that  action.  On  the  17th  of  November,  1847,  an  award  was  made  in 
favour  of  the  plaintiflF  for  £180.  On  the  3rd  of  June,  1846,  in  the  case  of  Henry  v. 
Goldney  (15  M.  &  W.  494),  the  Court  of  Exchequer  gave  judgment  for  the  plaintiff', 
against  the  plea  in  abatement;  and  on  the  5th,  the  plaintiff's  attorney  demanded 
joinders  in  demurrer  in  twenty-six  of  the  above  actions. 

It  appeared  by  the  plaintiff's  affidavits,  that  the  plaintift''s  attorney  made  several 
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offers  to  consolidate  the  actions  shortly  after  they  were  commenced  ;  that  on  the 
6th  of  June  he  made  a  similar  offer  before  a  judge  at  chambers  ;  and  again  on  the 
day  when  the  decision  in  favour  of  the  plaintiff  was  given  on  the  demurrer  to  the  plea 
in  abatement ;  and  that,  in  consequence  of  the  defendants  taking  no  notice  of  the 
plaintiff's  offer  to  consolidate  the  actions,  demands  for  joinders  in  demurrer  had  been 
made ;  and  that  defendants  [829]  had  joined  in  demurrer.  The  above  rule  had  been 
enlarged  from  time  to  time  by  consent  of  the  parties. 

Martin  and  Crompton  (T.  Jones  with  them)  now  shewed  cause.  The  only  part  of 
the  rule  which  will  be  much  relied  upon  by  the  defendants,  will  be  that  by  which  they 
seek  to  be  relieved  from  costs  incurred  subsequently  to  the  19th  of  January.  This 
application  is  too  late;  the  defendants  should  have  come  promptly.  The  plaintiff 
could  not  safely  accede  to  the  proposal  on  the  part  of  the  defendants'  attorney,  as  he 
did  not  know  whether  he  had  any  authority  from  them  to  appear:  Bayley  v.  BucUand 
(ante,  p.  1).  The  Court  will  not  stay  the  proceedings,  and  the  case  of  Giles  v.  Tooih 
(3  C.  B.  665)  is  an  express  authority  upon  this  point.  There,  the  plaintiffs  having 
brought  eleven  actions  against  as  many  directors  of  a  railway  company,  for  the  recovery 
of  the  same  demand,  the  Court  refused  to  stay  proceedings  in  all  actions  but  one. 
Wilde,  C.  J.,  there  says,  "  It  is  perfectly  competent  to  the  plaintiffs  to  proceed  against 
any  one  of  the  parties  separately,  unless  the  defendant  so  sued  can  give  them  a  better 
writ  against  the  whole  of  the  joint  contractors;  and  if  any  difficulty  presents  itself,  it 
is  one  that  is  occasioned  solely  by  the  fact  of  the  defendants  having  entered  into  so 
inconvenient  a  partnership."  [Parke,  B.  In  the  present  case,  the  plaintiff  was  anxious 
and  offered  to  consolidate  the  actions.]  In  Newton  v.  Belcher  (9  Q.  B.  612),  the  case  of 
Giles  V.  Tooth  was  fully  recognised,  and  acted  upon  by  the  Court  of  Queen's  Bench. 
What  reason  is  there  why  the  plaintiff  should  not  have  his  costs  ?  'The  defendants 
have  been  defeated  upon  their  pleas  in  abatement. 

The  Attorney-General  and  Bramwell,  contra.  The  rule  ought  to  be  made  absolute. 
This  action  is  clearly  for  a  joint  matter.  Here  are  twenty-eight  separate  actions 
brought,  [830]  and  a  demand  made  of  £4000,  and  only  £180  awarded.  Came  v.  Lerih 
(6  B.  &  C.  124)  was  similar  to  the  present  case.  There  the  Court  interfered,  and 
stayed  the  proceedings  in  the  other  actions  without  costs,  costs  being  paid  in  one 
only.  In  Keivton  v.  Blunt  (3  C.  B.  675),  where  two  separate  actions  were  brought 
against  two  joint  contractors,  and  the  debt  and  costs  had  been  paid  in  one  action, 
the  Court  held  that  an  order  staying  proceedings  in  the  other  action,  without  costs, 
was  right. 

Per  Curiam.(c)  The  present  rule  must  be  discharged.  But  since  the  defendants 
would  be  entitled  to  relief,  by  an  application  to  this  Court  in  the  nature  of  an  audita 
querela,  founded  upon  the  award  in  the  case  of  Hcnn/  v.  Ede,  which  has  been  made 
since  the  present  rule  was  obtained,  if  the  plaintiff  should  proceed  in  any  other  action 
than  that,  and  since,  upon  such  motion,  the  Court  might  impose  such  terms  in  all  the 
actions  but  that  ol  Henry  v.  Ede  as  they  should  consider  equitable,  the  preferable 
course  will  be  to  dispose  of  the  present  rule  as  upon  such  motion.  This  suggestion 
being  adopted  by  the  parties,  the  Court  said  :  We  think  that  the  plaintiff  is  "entitled 
to  his  debt  and  costs  in  the  case  of  Henry  v.  Ede,  in  pursuance  of  the  award  in  his 
favour ;  and  that  he  ought  to  have  the  costs  of  all  the  writs  in  the  other  actions,  with 
costs  from  the  time  of  pleading  in  abatement,  including  those  of  the  present  rule, 
which  will  be  absolute  to  stay  all  further  proceedings,  with  the  exceptions  of  those  in 
Henry  v.  Ede. 

Rule  accordingly. 

[831]  Jones,  Assignee  of  Adams,  an  Insolvent  Debtor,  v.  Smith.  Jan.  31,  1848.— 
In  actions  of  contract  by  the  assignees  of  a  bankrupt  or  insolvent,  the  proper 
mode  of  taking  advantage  of  the  non-joinder  of  another  assignee  is  by  a  traverse 
that  the  plaintiff's  are  assignees  modo  et  forma,  and  not  by  plea  in  abatement. 

[S.  C.  5  D.  &  L.  728  :  18  L.  J.  Ex.  145.] 

Assumpsit  by  the  plaintiff,  assignee  of  Samuel  Adams,  an  insolvent  debtor,  for 
money  lent,  and  on  an  account  stated.     The  defendant  pleaded,  first,  non  assumpsit, 

(c)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Piatt,  B. 
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aud,  secondly,  "  that  the  plaintilT  was  not  assignee  of  the  debts,  estate,  and  effects  of  the 
said  Samuel  Adams,"  modo  et  forma,  concluding  to  the  country,  and  upon  these  pleas 
issue  was  joined.  At  the  trial  of  the  cause,  before  the  Under-sheriff  of  Berkshire,  it 
appeared  that  the  plaintiff  was  not  sole  assignee  of  Adams,  but  that  another  assignee  had 
been  appointed,  who  had  refused  to  act.  It  was  therefore  contended  (amongst  other 
objections  raised)  that  the  non-joinder  of  the  other  assignee  was  a  fatal  objection 
under  the  second  issue,  and  that  the  plaintiff"  ought  to  be  non-suited.  The  under- 
sheriff,  however,  was  of  a  contrary  opinion,  and  the  plaintiff  had  a  verdict,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Miller  having  accordingly  obtained  a  rule  to  shew  cause  why  a  nonsuit  should  not 
be  entered, 

Martin  shewed  cause  (Jan.  28).  The  verdict  was  rightly  entered  in  favour  of  the 
plaintiff',  inasmuch  as  the  objection  to  the  non-joinder  of  the  assignee  cannot  be  taken 
advantage  of  under  this  issue.  The  proper  way  of  raising  the  defence,  if  the  other 
assignee  ought  to  have  been  joined,  was  by  plea  in  abatement.  By  the  7  &  8  Vict, 
c.  96,  sect.  10,  the  insolvent's  property  is  vested  in  the  assignees,  and  it  is  submitted, 
that,  although  this  statute  vests  the  property,  it  does  not  affect  the  right  of  the 
assignees  to  sue  separately.  The  case  of  Snehjmve  v.  Hunt  (2  Stark.  424),  in  which 
[832]  Abbott,  C.  J.,  was  of  opinion  that  the  non-joinder  of  an  assignee  of  a  bankrupt 
was  ground  of  nonsuit  under  the  plea  of  the  general  issue,  will  be  relied  on.  That 
case  was  afterwards  moved  in  banc  (1  Chit.  Eep.  71),  and  although  the  Court  refused 
any  rule,  yet  the  judgment  of  Bayley,  J.,  went  upon  the  ground  that  the  declaration 
was  founded  entirelj'  upon  promises  to  the  assignees.  Another  case,  Alivon  v. 
Fiirniml  (1  C.  M.  &  JK.  290),  was  also  referred  to  on  moving  for  this  rule,  but  it  is 
difficult  to  see  what  bearing  that  ease  has  upon  the  present.  The  only  question  under 
this  issue  is,  whether  the  plaintiff  was  assignee  of  the  insolvent,  and  it  was  proved 
that  he  was.  The  plaintiff  is  therefore  entitled  to  retain  the  verdict  [Parke,  B. 
Supposing  that  the  other  assignee  should  have  been  joined,  what  would  be  the  form 
of  plea?]  The  proper  plea  is  in  abatement;  this  plea  does  not  state  that  Jones  was 
not  sole  assignee.  In  1  Wms.  Saund.  291  k.,  it  is  said  that  "in  actions  by  executors, 
they  ought  all  to  join.  But  if  one  bring  an  action,  either  of  debt  upon  bond  or 
assumpsit,  as  well  as  tort,  it  seems  settled  that  the  defendant  can  only  take  advantage 
of  it  by  pleading  in  abatement,  after  oyer  of  the  probate,  that  the  other  executor 
mentioned  therein  is  alive,  not  named.  If  the  defendant  plead  the  general  issue,  he  is 
too  late;  he  cannot  come  at  the  fact  of  there  being  another  executor."  (He  also 
referred  to  Com.  Dig.,  tit.  "  Abatement,"  E.  (13).) 

Miller,  in  support  of  the  rule.  The  case  of  the  assignees  of  an  insolvent  debtor 
differs  from  that  of  executors.  By  the  10th  section  of  the  7  &  8  Vict,  c.  96,  which 
amends  the  stat.  .5  &  6  Vict.  c.  116,  the  property  of  the  insolvent  is  completely  and 
jointly  vested  in  the  assignees.  The  assignees  are  the  representatives  of  the  insolvent, 
not  singly,  but  as  a  body.  The  right  of  action  is  vested  in  all  of  them,  and  they 
ought  all  to  be  made  plaintiffs  iu  a  suit.  It  is  [833]  admitted  that  where  the  promise 
was  made  to  the  assignees,  they  ought  all  to  join,  and  that  if  they  did  not,  it  would 
be  ground  of  nonsuit  under  this  plea.  But  the  statement  of  the  promise  is  a  formal 
matter,  and  it  makes  no  difference  whether  it  be  made  to  them'  or  not.  Suppose 
there  are  three  assignees,  and  two  only  sue,  those  who  sue  are  not  the  assignees. 
The  rule  with  respect  to  executors  does  not  hold  good  in  the  case  of  assignees ; 
executors  may  renounce,  and  that  does  not  appear  upon  the  record,  unless  the  fact 
be  stated.  In  Can  v.  Read  (.3  Atkyns,  69-5),  it  was  held  by  Lord  Hardwicke,  that 
payment  by  a  debtor  to  a  bankrupt  estate,  of  the  debt  to  one  assignee,  is  not  a  dis- 
charge :  he  should  have  taken  a  receipt  likewise  from  the  co-assignee.  [Parke,  B., 
referred  to  Jmies  v.  Yates  (9  B.  &  C.  532),  IFallace  v.  Kelsall  (7  M.  &  W.  264),  Gordon 
V.  Ellis  (7  Man.  &  G.  620),  Tai/bi-  v.  Buchanan  (4  B.  &  C.  419).]  Bloxam  v.  Hubbard 
(5  East,  407)  was  an  action  of  tort.  He  also  referred  to  Holland  v.  Phillips  (1  Bos.  & 
P.  67).  [Parke,  B.  In  Scott  v.  Godwin  (10  Ad.  &  Ell.  149),  it  was  held  that  one 
assignee  of  a  reversion  could  not  sue  alone.  Alderson,  B.  What  does  the  second 
issue  mean  ?  Is  the  question  raised  by  it  whether  the  plaintiff  is  sole  assignee  ]] 
Cur.  adv.  ^ult. 

Pollock,  C.  B.,  now  said : — In  this  case  which  was  lately  argued,  when  cause  was 
shewn  against  a  rule  obtained  to  enter  a  nonsuit  upon  a  point  reserved  by  the  sheriff 
of  Berkshire,  we  are  of  opinion  that  the  rule  ought   to  be  made   absolute.     The 


356  JONES   V.  SMITH  1  EX.  8S4. 

question  was,  whether  the  assignee  of  an  insolvent  debtor  had  a  right  to  sue  alone 
upon  a  promise  made  to  the  insolvent,  there  being  another  assignee  not  joined  in  the 
action  :  the  defendant's  plea  being,  that  the  plaintiff  was  not  assignee  of  the  debts, 
estates,  and  effects  [834]  of  the  insolvent,  modo  et  forma.  It  was  contended,  on  the 
pai't  of  the  plaintiff,  in  shewing  cause  against  the  rule,  that  the  assignees  of  an 
insolvent  or  bankrupt  were  tenants  in  common,  and  that  any  one  of  them  might  sne 
alone,  as  in  the  case  of  executors  ;  it  being  admitted  that,  where  there  are  two 
executors,  one  may  sue  alone,  unless  the  non-joinder  of  his  co-executor  be  taken 
advantage  of  by  a  plea  in  abatement.  But  we  are  of  opinion,  that  the  rule  which 
exists  in  the  case  of  executors  does  not  apply  to  that  of  the  assignees  of  a  bankrupt 
or  insolvent.  Executors  are  seised,  as  the  books  state,  per  my  et  per  tout,  and  each 
executor  represents  the  testator,  and  may  himself  dispose  of  the  property.  Such  is 
not  the  case  with  the  assignees  of  a  bankrupt  or  insolvent :  and,  without  going  so  far 
as  the  case  of  Can  v.  Bead,  where,  in  substance,  Loi'd  Hardwicke  seemed  to  think  that 
the  consent  of  both  the  assignees  of  a  bankrupt  was  necessary  to  give  a  valid  discharge, 
it  appears  to  us  that  the  principle  upon  which  the  present  case  ought  to  be  decided 
is  to  be  found  in  the  case  of  Scott  v.  Godivin.  That  was  an  action  by  one  assignee 
of  a  i-eversion.  It  appeared  on  the  record  that  there  were  two  assignees  of  the 
reversion,  but  there  was  no  averment  that  the  assignee  who  had  not  been  joined  as 
a  plaintiii'  was  dead.  There  is  a  very  long  and  learned  judgment,  given  by  Chief 
Justice  Eyre  in  that  case,  which,  in  principle,  is  decisive  of  the  present.  He 
there  marks  the  distinction  between  parties  in  actions  of  contract  and  actions 
of  tort.  A  contract  with  traders,  if  they  become  bankrupt,  becomes  a  contract 
with  the  assignees,  according  to  the  statute,  precisely  as  if  the  assignees  had 
themselves  been  parties  to  the  contract.  Now  it  is  clear,  and  the  regular 
practice,  that  if  there  be  sevei'al  parties  to  a  contract,  although  the  non-joinder 
of  a  co-defendant  can  only  be  taken  ad\'antage  of  by  a  plea  in  abatement,  the 
rule  is  otherwise  with  respect  to  the  non-joinder  of  plaintiffs.  In  the  case  already 
alluded  to,  of  Scott  v.  Godwin,  Eyre,  C.  J.,  says,  "  The  question  on  this  demurrer  (which 
[835]  is  now  to  be  considered  in  the  nature  of  a  general  demurrei',  the  special  causes 
having  been  abandoned)  is,  whether  the  plaintiff  has  shewn  in  his  declaration  a  title 
to  sue  as  assignee  of  the  reversion.  That  title  is  to  be  collected  from  the  operation  of 
law  on  the  deeds  which  are  therein  stated.  I  take  it  to  be  most  clear,  that  the 
operation  of  law  upon  those  deeds  is  to  constitute  John  and  Robert  Scott  joint 
assignees.  The  effect  of  this  is,  that  the  defendant's  covenants  became  also,  by 
operation  of  law,  contracts  with  John  and  Robert  Scott  jointly ;  and  that  all  causes  of 
action  to  them,  arising  out  of  these  contracts,  must  follow  the  nature  of  the 
contracts,  and  must  arise  to  John  and  Robert  Scott  jointly.  In  fact,  John  Scott  has 
declared  on  a  covenant  made  with  John  and  Robert  Scott,  but  has  supposed  himself 
capable  of  sustaining  an  action  alone  for  the  breach  of  it.  Now  that  this  is  funda- 
mentally wrong  there  can  be  no  doubt ;  and  the  principle  upon  which  it  is  wrong  was 
not  denied  in  the  argument.  It  is  only  the  application  of  the  principle  to  this 
particular  case,  as  it  stands  on  the  record,  that  is  disputed."  The  learned  Chief 
Justice,  after  discussing  the  several  cases  upon  the  subject,  and  particularly  that  of 
Bice  V.  Shute  (5  Burr.  2613),  proceeds :—"  In  truth,  till  that  ease,  it  seems  to  have 
been  the  usual  course  to  nonsuit  the  plaintiff,  if,  on  the  trial  of  an  action  of  assumpsit, 
it  appeared  the  defendant  had  a  partner  who  was  not  sued  ;  as  it  remains  now  the 
course  to  nonsuit  the  plaintiff"  if  he  has  a  partner  not  made  a  co-plaintifl'.  I  am  not 
called  upon  to  inquire  whether  the  rule  in  tort,  to  which  it  is  said,  in  Nelthorp  v. 
Dm-ritujton  (2  Lev.  113),  that  Sir  William  Jones,  a  sound  and  able  lawyer,  accorded 
hffisitanter,  be  well  established  or  not.  If  a  tort,  in  respect  of  joint  property,  can  be 
joint  or  several,  it  is  very  well ;  a  breach  of  a  joint  contract  with  two  or  more  cannot 
be  joint  and  several.  This  plaintiff  could  not  sue  alone ;  therefore  we  are  of  opinion 
that  there  must  be  judgment  for  [836]  the  defendant."  The  question,  how  advantage 
could  be  taken  of  the  non-joinder  of  an  assignee  of  a  bankrupt  in  an  action  of  trover 
brought  by  the  assignees  for  a  ship  belonging  to  the  bankrupt's  estate,  was  considered 
in  the  case  of  Bh.ram  v.  Hubbard,  and  it  was  held  that  the  assignees  might  so  sue, 
subject  only  to  a  plea  in  abatement,  and  recover  their  portional  part  of  the  damage  ; 
and  there  Lord  Ellenborough  says,  "  It  is  now  too  well  settled  to  be  any  longer 
disputed  m  a  court  of  law,  that  the  defendant  can  only  avail  himself  of  an  objection 
of  this  sort,  viz.  that  all  the  several  part  owners  of  a  chattel  have  not  joined  in  au 
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action  of  trespass,  or  of  tort,  In-ought  in  respect  to  it,  by  plea  in  abatement."  In  the 
case  of  Sneh/rore  v.  Hunt,  which  was  cited  in  the  argument,  Lord  Tenterden  most 
certainly  laid  it  down,  that  if  there  are  two  assignees  of  a  bankrupt,  both  must  join, 
and  that  one  alone  could  not  maintain  an  action  upon  a  contract  to  both  ;  and  such,  I 
believe,  has  ever  since  been  the  opinion  of  the  profession.  The  assignees  in  the 
present  case,  to  whom,  by  the  Insolvent  Act,  is  transferred  the  contract  with  the 
insolvent,  are  really  in  precisely  the  same  situation,  in  that  respect,  as  are  the 
assignees  of  a  reversion  under  the  statute  of  Hen.  8,  which  gives  them  the  title  to 
sue.  Under  these  circumstances,  we  are  all  of  opinion  that  the  rule  must  be  made 
absolute. 

Parke,  B.     The  plaintiff  is  not  assignee  unless  he  is  sole  assignee. 

Eule  absolute. 

[837]  AcLAXD,  Bart.,  v.  Buller  and  Another.  Jan.  31,  1848.— Case.  The 
declaration  recited  that  one  T.  A.,  deceased,  was  owner  of  certain  lands,  subject 
to  tithes ;  that,  during  his  lifetime,  an  award  was  made,  and  confirmed  by  the 
tithe  commissioners,  of  the  sums  to  be  paid  in  lieu  of  tithes ;  that  an  apportion- 
ment of  the  rent-charge  was  made,  and  all  expenses  incident  thereto  was  paid 
without  dispute  or  difference  ;  but  that  defendants,  under  colour  of  their  office 
of  Tithe  Commissioners,  and  falsely  pretending  to  act  under  the  authority  of  the 
Tithe  Commutation  Act,  wrongfully,  wilfull}-,  and  maliciously,  and  oppressively 
intending,  by  false  pretexts,  and  by  a  wilful  and  unjust  perversion  of  the  powers 
of  the  act,  to  compel  the  plaintiff  to  pay  to  one  F.  a  sum  of  money  claimed  in 
respect  of  a  certain  award,  not  being  expenses  incident  to  the  apportionment  of 
the  rent^charge  in  lieu  of  tithes,  and  wilfully  and  maliciously,  &c.,  intending  to 
make  the  plaintiff  pay  a  certain  sum  as  incident  to  the  expenses  of  the  apportion- 
ment, falsely,  and  without  probable  cause,  made  a  certificate,  by  which  it  was 
certified,  that  a  certain  sum  was  due  from  the  lands  of  T.  A.,  deceased,  of  which 
plaintiff  was  then  owner,  for  expenses  incident  to  the  apportionment,  touching 
which  a  difference  had  arisen  between  the  plaintiff  and  F. ;  the  declaration  then 
averred  that  no  difference  existed,  and  that  the  sum  of  money  was  not  due ;  and 
that  all  expenses  had  been  paid,  all  of  which  the  defendants  well  knew  at  the 
time  they  made  the  certificate  :  that  afterwards,  the  defendants  delivered  the 
certificate  in  order  to  be  produced  before  two  justices,  in  order  to  cause  the 
amount  mentioned  in  it  to  be  levied  on  plaintiff's  goods ;  that  the  justices  granted 
a  warrant  on  the  production  of  the  certificate,  and  a  distress  was  levied  upon 
plaintiff's  goods. — The  defendants  pleaded,  that  the  alleged  grievances  were 
committed  after  the  passing  of  stat.  6  &  7  Will.  4,  c.  71,  and  5  &  6  Vict.  c.  97, 
and  that  the  alleged  grievances  were  committed  under  the  authority  of  the  first 
act,  and  that  no  written  notice  of  action  had  been  given  one  month  before  action. 
Verification.  Second  plea :  that  the  alleged  grievances  were  committed  after 
passing  of  an   act  in   the  last  plea  first-mentioned,  and  were  done  under  the 

authoi-ity  of  that  act,  and  they  were  committed  in  the  county  of  M ,  and  not 

of  I).     Verification. — Held,  on  special  demurrer  to  the  pleas,  that  they  were 
good ;  and  that  the  action  would  lie,  and  was  proper  in  form. 

[S.  C.  18  L.  J.  Ex.  51.] 

Case.  Venue,  Devonshire.  The  declaration  commenced  by  reciting,  that  the 
defendants,  before  and  at  the  time  of  and  since  the  grievances  thereinafter  mentioned, 
had  been  Tithe  Commissioners  for  England  and  \\'ales,  and  that  one  T.  P.  Acland, 
since  deceased,  was  owner,  according  to  the  intent  and  meaning  of  the  statutes  for 
the  commutation  of  tithes  in  England  and  Wales,  of  certain  lands,  situate  in  the 
parish  of  C,  in  the  county  of  Devon,  subject  to  tithes  at  the  time  of  the  making  of 
the  award  thereinafter  next  mentioned  :  and  that  afterwards,  and  during  the  lifetime 
of  the  said  T.  P.  Acland,  a  certain  award  was  made  by  the  Tithe  Commissioners  in 
that  behalf,  to  wit,  of  the  total  sums  to  be  paid  by  way  of  rent-charge  instead  of  the 
tithes  of  the  said  parish,  and  that  the  said  award  was  then  duly  confirmed  by  the 
Tithe  Commissioners  in  that  behalf,  to  wit,  the  defendants  ;  and  that  an  apportion- 
ment of  the  said  rent-charge  among  the  lands  of  the  said  parish  was  duly  made  in 
pursuance  of  the  statutes  in  that  behalf ;  and  [838]  that  afterwards  and  before  the 
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grievances,  &c.,  all  the  expenses  of  and  incident  to  the  said  apportionment  were  duly 
paid  without  dispute  or  difference:  .vet  the  defendants,  under  colour  of  their  said 
office,  and  falsel}'  pretending  to  act  under  the  authority  of  the  statute  made  and  passed 
for  the  commutation  of  tithes  in  England  and  Wales,  wrongfully,  wilfully,  maliciously, 
and  oppressively  intending,  by  false  pretexts,  and  by  a  wilful  and  unjust  perversion 
of  the  powers  of  the  said  act,  to  compel  the  plaintiff,  as  the  alleged  then  owner, 
according  to  the  intent  and  meaning  of  the  said  statute  for  the  commutation  of  tithes 
of  the  said  lands  formerly  of  the  said  T.  P.  Acland,  to  pay  to  the  Right  Honourable 
the  Earl  of  F.  a  sum  of  money  theretofore  claimed  by  the  said  Enrl  from  the  plaintiff, 
as  and  for  and  in  respect  of  the  expenses  of  a  certain  reference  and  award,  not  being 
expenses  of  or  incident  to  the  said  apportionment  of  the  rent-charge  in  lieu  of  the 
tithes  of  the  said  parish,  and  wilfully,  maliciously,  unjustly,  and  oppressively  intending 
to  harass,  oppress,  and  injure  the  plaintiff,  and  to  force  and  compel  him,  without  just 
cause,  to  pay  a  sum  of  391.  10s.  as  and  for  and  in  the  name  of  expenses  of  and  incident 
to  the  apportionment  of  the  rent-charge  in  lieu  of  tithes  of  the  said  parish,  did,  to 
wit,  on  <tc ,  falsely,  unlawfully,  maliciously,  and  oppressively,  and  without  reasonable 
or  probable  cause  in  that  behalf,  make  and  sign  a  certain  certificate,  bearing  date  &c., 
as  and  for  a  certificate  under  the  authority  of  the  said  act,  and  did  then  certify 
under  their  hands  in  manner  following: — "We,  the  undersigned  Tithe  Commissioners 
for  England  and  Wales,  under  and  by  virtue  of  the  power  given  to  us  for  that  purpose 
by  the  act  for  the  commutation  of  tithes  in  England  and  Wales,  do  hereby  certify 
that  the  sum  of  .391.  10s.  7d.  is  the  share  of  the  expenses  of  and  incident  to  the 
apportionment  of  the  rent-charge  in  lieu  of  the  tithes  in  the  parish  of  C,  in  the  county 
of  Devon,  to  be  paid  by  Sir  T.  P.  F.  P.  Acland,  Bart,  (meaning  the  plaintiff  in  respect 
of  the  lands  of  [839]  which  T.  P.  Acland,  deceased,  heretofore  mentioned,  is  stated 
in  and  by  the  apportionment  of  the  rent-charge  in  lieu  of  tithes  for  the  said  parish  to 
be  the  owner,  and  of  which  lands  the  said  Sir  T.  P.  F.  P.  Acland  is  now  the  owner), 
and  touching  which  expenses  a  difference  has  arisen  between  the  said  Sir  T.  P.  F.  P. 
Acland  and  the  Pdght  Honourable  Eail  F.,  of  &c.,  the  owner  of  other  lands  mentioned 
in  the  said  apportionment,  and  we  further  certify  that  the  said  sum  of  391.  10s.  7d.  is 
due  and  ought  to  be  paid  by  the  said  Sir  T.  P.  F.  P.  Acland  to  the  said  Earl  F.,  who 
is  entitled  to  the  same."  Whereas  in  truth  and  fact  no  such  difference,  nor  any 
difference,  had  at  any  time  arisen  touching  the  expenses  of  or  incident  to  the  said 
apportionment,  as  the  defendants  at  the  time  of  granting  the  said  certificate  well  knew  ; 
and  whereas  in  truth  and  in  fact  the  said  sum  was  not,  nor  was  any  part  thereof  due 
or  owing  from  the  plaintiff  to  the  said  Earl  on  any  account  whatever,  as  the  defendants 
also  then  well  knew  ;  and  whereas  in  truth  and  in  fact,  as  the  defendants  then  also 
well  knew,  the  whole  share  of  the  expenses  of  and  incident  to  the  said  apportionment, 
in  respect  of  the  lands  on  which  the  said  T.  P.  Acland,  deceased,  was  stated  in  and  by 
the  said  apportionment  to  be  the  owner,  had  been  long  before  that  time  paid  and 
discharged  without  dispute  or  difference,  to  wit,  on  &c.  ;  and  thereupon  afterwards, 
and  after  the  making  of  the  said  certificate,  to  wit,  on  &c.,  the  defendants,  wilfullv 
and  oppressively,  delivered  the  said  false  certificate  to  one  S.  P.,  for  and  in  behalf  of 
the  said  Earl  F.,  in  order  that  the  said  certificate  should  be  produced  before  two 
justices  of  the  peace,  acting  in  and  for  the  said  county  of  Devon,  in  pretended  pur- 
suance of  the  said  act,  that  the  said  justices  might  by  warrant  cause  the  amount 
mentioned  in  the  said  certificate  to  be  levied  by  distress  and  sale  of  the  goods  of  the 
plamtiff,  as  the  person  liable  to  pay  the  same.  The  declaration  then  proceeded  to 
state,  that  the  certificate  was  produced  before  two  justices  of  the  county  of  Devon, 
who,  "  by  force  and  [840]  in  consequence  thereof,  and  not  otherwise,"  issued  their 
warrant,  which  warrant,  after  reciting  the  certificate  of  the  Commissioners,  and  that 
the  certificate  had  been  produced  before  the  justices,  and  proved  to  them  by  the  oath 
of  credible  witnesses,  and  that  plaintiff  had  been  summoned,  and  had  appeared 
before  them,  and  had  shewn  no  sufficient  cause  why  the  warrant  should  not  be  issued, 
ordered  the  plaintiff's  goods  to  be  distrained.  The  declaration  then  alleged  that  the 
plamtiff  s  goods  were  distrained,  and  that  he  was  compelled  to  pay  a  sum  of  monev  to 
recover  possession  of  them. 

Plea,  "that  the  alleged  grievances  in  the  declaration  mentioned  were  committed 
after  the  passing  of  a  certain  act  of  Parliament  made  and  passed  in  a  session  of 
Parhament  held  in  the  6th  and  7th  years  of  the  reign  of  his  late  Majesty  King  William 
the  iourth,  and  intituled  'An  Act  for  the  Commutation  of  Tithes  in  England  and  Wales,' 
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and  after  the  passing  of  a  certain  other  act  of  Parliament  made  and  passed  in  a  session 
of  Parliament  held  in  the  5th  and  6th  years  of  the  reign  of  her  present  Majesty  Queen 
Victoria,  intituled  '  An  Act  to  amend  the  Law  relating  to  Double  Costs,  Notices  of 
Actions,  Limitations  of  Actions,  and  Pleas  of  the  General  Issue,  under  certain  Acts  of 
Parliament ; '  and  the  defendants  further  say,  that  the  said  alleged  grievances  were 
committed  under  the  authority  of  the  said  first-mentioned  act  of  Parliament,  within 
the  true  intent  and  meaning  of  that  act,  and  that  no  notice  in  writing  of  this  action 
was  given  to  the  defendants  one  calendar  month  before  the  same  was  commenced, 
pursuant  to  the  provisions  of  the  said  act  in  this  plea  secondly  above  mentioned." 
Verification. 

Second  plea,  "  that  the  said  alleged  grievances  in  the  declaration  mentioned 
were  committed  after  the  passing  of  the  act  of  Parliament  in  the  last  plea  first 
mentioned,  and  were  done  under  the  authority  of  the  said  act,  within  the  true  intent 
and  meaning  thereof.  And  the  defendants  further  say,  that  the  said  alleged  grievances 
were  [841]  committed  in  the  county  of  Middlesex,  and  not  in  the  county  of  Devon." 
Verification. 

Special  demurrer  to  these  pleas,  assigning  for  causes,  that  the  issues  raised  by  them 
are  immaterial ;  that  the  declaration  charges  a  wilful  perversion  of  the  statute  therein 
mentioned,  and  therefore  that  the  defendants  were  deprived  of  its  protection  ;  that  the 
pleas  were  each  an  argumentative  traverse  of  the  grievances  alleged  in  the  declaration, 
and  did  not  with  sufficient  particularity  set  forth  all  the  circumstances,  so  as  to  bring 
the  defendants  within  the  protection  of  the  act.     Joinder  in  demurrer. 

The  defendants'  points  for  argument  were,  that  the  form  of  action  should  have  been 
trespass,  and  not  case ;  that  the  declaration  shewed  upon  the  face  of  it  that  the  defen- 
dants knew  they  had  no  jurisdiction  at  the  time  they  granted  the  certificate  in  the 
matter  of  the  expenses,  and  had  no  power  to  grant  the  certificate. 

Greenwood,  on  the  24th  January,  in  the  present  term,  argued  in  support  of  the 
demurrer.  It  will  be  contended  on  the  part  of  the  defendants,  that  the  form  of  action 
is  wrong,  and  that  it  should  have  been  brought  in  trespass.  There  is  a  two-fold  answer 
to  that  objection.  First,  the  proper  form,  as  disclosed  by  the  declaration,  is  case  ;  and 
secondly,  if  that  is  not  so,  this  objection  does  not  hold  good  on  demurrer,  for  the  proper 
course  would  be  to  set  aside  the  writ  or  the  declaration  :  Anderson  v.  Tlwmas  (9  Bing. 
678).  The  distress  was  made  under  the  warrant  of  the  justices,  and  not  under  the 
certificate  of  the  commissioners,  which  is  given  by  the  76th  section  of  the  Tithe  Com- 
mutation Act  (6  &  7  Will.  4,  c.  71).  The  defendants  have  been  guilty  of  such  a 
misfeasance  as  a  party  makes  who  procures  another  to  be  maliciously  arrested  by 
means  of  false  statements.  The  case  of  [842]  Goslin  v.  Wilcock  (2  Wils.  302),  is 
strongly  in  the  plaintiff's  favour.  In  the  present  case  the  certificate  is  in  the  nature 
of  evidence,  which  is  falsely  and  maliciously  given  by  the  commissioners.  The  form 
of  action  is  therefore  correct.  [He  was  then  stopped  upon  this  point.]  Then  the 
pleas  are  clearly  bad.  Their  validity  rests  upon  the  same  ground,  namely,  that  the 
defendants  acted  under  the  authority  of  the  act.  They  are  bad  on  one  of  two  grounds  ; 
either  they  admit  that  the  defendants  are  not  within  the  act,  or  they  amount  to  an 
argumentative  denial  of  an  allegation  of  the  declaration,  that  the  defendants  are  guilty 
of  a  wilful  perversion  of  the  statute.  The  73rd  section  enacts,  that  the  expenses  of 
the  witness  are  to  be  paid  under  the  direction  of  the  commissioners.  The  74th  enacts, 
that  the  expenses  of  the  award  are  to  be  paid  by  the  land-owners  and  tithe-owners,  as 
the  commissioners  may  direct.  By  the  75th  section,  the  expenses  of  apportionment 
are  to  be  borne  rateably  by  the  land-owners.      The  76th  section  (h)  empowers  the 

{h)  Sect.  76  enacts,  "  That,  if  any  difference  shall  arise  touching  the  said  expenses, 
or  the  share  thereof,  to  be  paid  by  any  person,  it  shall  be  lawful  for  the  commissioners, 
or  some  assistant  commissioner,  to  certify,  under  their  or  his  hand,  the  amount  to  be 
paid  by  such  person  ;  and  in  case  any  person  .shall  neglect  or  refuse  to  pay  his  share  so 
certified  to  be  payable  bj'  him,  and  upon  the  production  of  any  such  certificate  before 
any  two  justices  for  the  county,  or  other  jurisdiction  wherein  the  lands  mentioned  in 
the  agreement,  or  award,  or  apportionment  are  situate,  such  justices,  on  the  nonpayment 
thereof,  are  hereby  required,  by  warrant,  under  their  hands  and  seals,  to  cause  the 
same,  and  costs  of  the  distress,  to  be  levied  by  distress  and  sale  of  the  goods  of  the 
person  liable  to  pay  the  same,  and  to  render  the  surplus,  (if  any),  after  deducting  the 
charges  of  the  distress  and  sale,  to  the  person  distrained  upon." 
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commissioners,  in  case  any  difference  should  aiise  touching  the  expenses,  to  make 
their  certificates  as  to  the  sum  due  by  any  person.  Now  this  certificate  does  not 
shew  that  the  defendants  had  jurisdiction.  By  that  document,  T.  P.  Acland  was 
liable  for  the  expenses.  There  was  no  difference  or  [843]  dispute  between  the  plaintiff 
and  Earl  V.  with  respect  to  the  expenses  due  by  the  plaintiff.  The  defendants  had 
no  jurisdiction  to  make  the  certificate,  and  this  appears  upon  the  face  of  the  declara- 
tion. [Parke,  B.  May  not  the  defendants  have  thought  that  they  had  the  authority 
of  the  act,  and  yet  at  the  same  time  have  acted  maliciously?  Is  the  statement  that 
they  acted  maliciously  material  ?]  The  defendants  should  have  had  reasonable  grounds 
for  supposing  that  they  were  acting  under  the  act,  in  order  to  be  within  the  protection 
it  affords:  Cook  v.  Leonard  (6  B.  &  C.  3.51).  In  Lord  OaUey  v.  The  Kensington  Canal 
Company  (5  B.  &  Adol.  138),  where  the  defendants  claimed  the  protection  of  the  stat. 

5  Geo.  4,  c.  4.5,  sect.  128,  Parke,  J.,  said,  "The  words,  'anything  done  in  pursuance 
of  this  act,  or  in  execution  of  the  powers,'  &c.,  apply  to  all  cases  where  the  parties 
are  intending  to  act  upon  powers  given  by  the  statute,  and  not  merely  using  it  as  a 
cloak  for  their  own  private  purposes."  That  case,  which  is  one,  perhaps,  which  has 
more  bearing  than  any  other  in  the  defendants'  favour,  is  distinguishable ;  for  there 
the  act  for  which  the  action  was  brought  was  really  done  for  the  purpose  contemplated 
by  the  statute,  although  the  defendants,  in  the  prosecution  of  that  purpose,  had  been 
guilty  of  a  misrepresentation.  Here  the  defendants,  at  the  time  they  granted  the 
certificate,  knew  they  had  not  the  power  to  grant  it,  and  no  reasonaljle  person  could 
believe  they  had  under  the  circumstances.  They  are  therefore  not  within  the  protec- 
tion of  the  act,  and  the  pleas  are  consequently  bad,  as  not  being  applicable  to  the  cause 
of  complaint.  The  cases  of  Hwjhes  v.  Buckland  (15  M.  &  W.  346),  and  Charleswmih  v. 
Budc/ard  (1  C.  M.  &  E.  498),  were  also  referred  to. 

Peacock,  contra.  No  action  will  lie  against  the  defendants.  This  is  a  judicial  act 
on  their  part,  and  cannot  be  inquired  into  by  this  Court.  They  may  be  liable  to  an 
[844]  indictment,  but  they  are  not  to  a  civil  action.  The  rule  which  applies  to  justices 
is  also  applicable  to  Tithe  Commissioners  :  Wilson  v.  JVeller  (1  Bro.  &  Bing.  57).  It  is 
otherwise  where  there  is  no  jurisdiction  :  Milwardw.  Caffin  (2  W.  Blac.  1330) ;  but  this 
is  a  judicial  act,  which  is  left  to  the  commissioners,  and  cannot  be  inquired  into  by  this 
Court.  If  this  proceeding  was  not  under  the  act,  the  certificate  should  have  been  first 
quashed,  and  the  matter  have  been  removed  by  certiorari.  The  95th  section  only  takes 
away  the  certiorari  when  the  proceeding  is  under  the  authority  of  the  act.  The 
certificate  is  conclusive  evidence  of  the  facts  contained  in  it,  as  in  the  ease  of  a 
conviction  where  no  defect  appears  upon  the  face  of  it :  Briftain  v.  Kinnaird  (1  Bro. 

6  Bing.  432).  The  making  of  an  award  is  a  judicial  act:  Stahvoiih  \.  Inns  (13  M. 
&  W.  466) ;  and  the  defendants  here  have  only  to  shew  that  they  acted  judicially,  to  I 
preclude  themselves  from  being  subject  to  an  action.  [Pollock,  C.  B.  If  there  was 
no  difference,  there  was  no  jurisdiction;  the  commissioners  cannot  make  jurisdiction 
by  merely  saying  that  there  is  a  dispute.]  In  the  next  place,  the  form  of  the  action 
is  not  correct;  it  should  have  been  in  trespass.  Where  a  justice  maliciously  grants  a 
warrant  against  another,  without  any  information,  upon  a  supposed  charge  of  felony, 
the  remedy  against  the  justice  is  trespass,  and  not  case :  Morgan  v.  Hughes  (2  T.  K. 
225).  The  certificate  of  the  commissioners  was  in  the  nature  of  a  judgment;  the 
warrant  of  the  justices  was  the  proceeding  towards  execution.  If  the  defendants  did 
not  act  judicially,  the  form  of  action  should  have  been  trespass  ;  and  if  they  did,  and 
the  action  will  lie  against  them,  the  pleas  are  good.  He  also  referred  to  Reg.  v.  Hickling 
(7  Q.  B.  880). 

Greenwood,  in  reply.  The  defendants  did  not  act  judicially ;  they  had  only  to 
give  a  certificate  of  the  facts.  The  [845]  amount  to  be  paid  is  prescribed  by  the  act. 
There  must  have  been  the  fact  of  difference  or  dispute,  to  give  them  the  power  to 
grant  the  certificate ;  and  that  fact  is  negatived  by  the  declaration.  1 

Cur.  adv.  vult.  1 

Parke,  B.,  now  said,  that  the  opinion  of  the  Court  was  in  favour  of  the  pleas,  but    1 
that  the  plaintiff  might  have  liberty  to  amend  upon  the  usual  terms  ;  and  recom- 
mended the  plaintiff  to  reply  to  the  pleas,  that  the  certificate  was  not  given  under    i 
the  authoritj'  of  the  act.  i 

Leave  to  amend  accordingly. 
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Law  v.  Dodd.  Jan.  13,  184S.— A  brassfounder,  having  extracted  a  quantity  of  metal 
from  ashes  which  fell  into  the  ash-pit  during  the  process  of  casting,  was  accustomed 
to  give  the  refuse,  in  which  some  metal  still  remained,  as  a  perquisite  to  his 
apprentices,  by  whom  it  was  sold  to  brass-refiners,  who  extracted  from  the  ashes 
a  further  quantity  of  metal  : — Held,  that  the  ashes,  being  available  for  a  com- 
mercial purpose,  were  not  "  dust,  cinders,  or  ashes,"  within  the  meaning  of  the 
Metropolitan  Paving  Act,  57  Geo.  3,  c.  xxix. 

[S.  C.  17L.  J.  Ex.  117.] 

Trespass  for  assault  and  false  imprisonment.  The  defendant  pleaded  not  guilty, 
together  with  several  pleas  of  justification,  under  the  Metropolitan  Parang  Act, 
57  Geo.  3,  c.  xxix.(a)i  alleging,  in  substance,  that  the  plaintiff  had  [846]  received  ten 
bushels  of  dust  from  a  certain  house  and  premises  within  the  east  district  of  the 
metropolis,  which  was  subject  to  the  said  statute,  the  plaintiff  not  being  one  of  the 
scavengers  of  the  said  district,  nor  authorised  to  collect  or  carry  away  the  dust,  ashes, 
or  cinders  therein. 

The  plaintiff' joined  issue  on  the  first  plea,  and  to  the  others  replied  de  injuria. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last  Michaelmas 
Term,  the  following  facts  appeared  : — The  defendant,  who  was  a  carman,  had  con- 
tracted with  the  commissioners  of  sewers  for  the  city  of  London  for  the  privilege  of 
carting  away  the  dust,  cinders,  ashes,  rubbish,  &c.  from  the  houses  situate  in  the  east 
district  in  the  citj'  of  London.  The  plaintiff  was  a  person  in  the  employ  of  a  Mrs. 
Callow,  a  brass-refiner.  On  the  30th  of  November,  1815,  the  plaintiff  was  engaged 
at  the  house  of  one  Ellis,  a  brassfounder,  in  Houndsditch,  in  removing  some  ashes 
from  the  premises,  when  he  was  taken  into  custody  by  a  servant  of  the  defendant,  on 
the  ground  that  he  was  illegally  removing  the  ashes,  contrary  to  the  provisions  of  the 
Metropolitan  Paving  Act,  57  Geo.  3,  c.  xxix.  It  appeared,  that,  during  the  process 
of  casting  brass,  a  considerable  portion  of  the  metal  used  to  fall  into  the  ash-pit  and 
become  mixed  with  the  ashes.  The  contents  of  the  ash-pit  were  from  time  to  time 
washed  by  Ellis,  the  brassfounder,  and  by  this  process  a  large  portion  of  the  metal 
was  extracted.  Some,  however,  still  remained ;  and  it  was  his  practice  to  give  these 
ashes  as  a  perquisite  to  his  apprentices,  who  sold  them,  at  the  rate  of  2s.  6d.  per 
cart-load,  to  the  brass-refiners,  and  [847]  they  extracted  from  them  a  further  quantity 
of  brass.  A  notice  of  the  present  action  had  been  given,  signed  by  the  attorney  for 
the  plaintiff.  On  the  part  of  the  defendant,  it  was  contended  that  he  was  entitled 
to  the  verdict,  on  two  grounds :  first,  that  the  notice  of  action  was  insufficient, 
inasmuch  as  it  ought  to  have  been  signed  by  the  plaintiff  himself  ;(a)-  secondly,  that 

{aY  Sect.  59  empowers  the  commissioners,  trustees,  or  any  other  persons  having 
the  control  of  pavements  in  the  public  places  in  any  parochial  or  other  district, 
within  the  jurisdiction  of  the  act,  &c.,  to  contract  with  persons  to  be  scavengers, 
rakers,  or  cleansers  of  the  streets  or  public  places  within  the  district,  and  "  such 
scavengers,  &c.,  shall  take  and  carry  away  from  the  respective  houses  and  premises 
of  the  inhabitants  or  occupiers  their  soil,  ashes,  cinders,  rubbish,  dust,  dirt,  and  filth, 
all  of  which  the  said  scavengers  shall  take  and  carry  away  at  their  own  costs  and 
charges,  upon  pain  of  forfeiting  a  sum  of  40s.  for  every  default,"  &c. 

Sect.  60  enacts,  "  That,  if  any  person  or  persons,  other  than  the  scavengers,  rakers, 
or  cleansers  of  any  parochial  or  other  district,  or  the  other  person  or  persons  employed 
or  appointed  by  or  contracting  with  the  said  commissioners,  or  trustees,  or  other 
persons  as  aforesaid,  to  collect  and  retain  the  dust,  cinders,  or  ashes,  within  their 
respective  parochial  or  other  district,  or  those  employed  by  or  under  such  person  or 
persons,  shall,  on  any  pretence  whatsoever,  go  about  to  collect  or  gather,  or  ask  for, 
receive,  or  carry  away,  any  dust,  cinders,  or  ashes,  it  shall  and  may  be  lawful  for  any 
justice  of  the  peace  for  the  city,  borough,  or  county  within  which  such  parochial  or 
other  district  may  be  situate,  upon  complaint  to  him  made,  to  grant  a  warrant  to 
bring  befoi'e  him  such  offender  or  offenders,"  &c.  (The  clause  goes  on  to  provide  for 
the  forfeiture,  on  conviction,  of  £10  for  the  first  offence,  £15  for  the  second,  and  £20 
for  every  subsequent  offence.) 

(a)^  Sect.  136  enacts,  "That,  no  action  or  suit  shall  be  commenced  against  any 
person  or  persons,  for  anything  done  in  execution  or  pursuance  of  any  local  act  or 
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the  contents  of  the  ash-pit  were  "dust,  cinders,  or  ashes,"  within  the  meaning  of  the 
statute,  and  consequently  the  defendant  was  justified  in  taking  the  plaintiff  into 
custody  on  the  charge  of  removing  them.  It  was  answered  by  the  plaintiff's  counsel, 
that  the  first  objection  was  not  open  to  the  defendant,  since  there  was  no  plea  of  not 
guilty  (by  statute),  nor  any  special  plea  of  want  of  notice  of  action  ;  and,  as  to  the 
second  point,  they  relied  upon  the  case  of  Filbey  v.  Combe  (2  M.  &  W.  677).  The 
learned  judge  reserved  the  first  point ;  and,  with  respect  to  the  second,  he  ruled  that, 
if  the  refuse,  which  was  the  result  of  a  manufacturing  process,  was  still  available  for 
some  commercial  pui-poses,  it  was  not  dust,  cinders,  ashes,  or  rubbish,  within  the 
meaning  of  the  statute.  The  jury  having  found  a  verdict  for  the  plaintiff,  with  £5 
damages, 

[848]  Godson  now  moved  to  enter  a  verdict  for  the  defendant,  pursuant  to  the 
leave  reserved,  or  for  a  new  trial  on  the  ground  of  misdirection.     As  soon  as  the 
metal  was  extracted  from  the  contents  of  the  ash-pit,  the  residue  became  "  rubbish," 
or  "dust,  cinders,  or  ashes,"  within  the  meaning  of  the  act  of   Parliament.     Ellis 
himself,  having  treated  it  as  such,  was  not  at  liberty  to  give  it  as  a  perquisite  to  his 
apprentices.     In  Filbey  v.  Caiabe  (2  M.  &  W.  677),  where  a  question  arose  as  to  the 
meaning  of  the  59th  section  of  this  act  of  Parliament,  Parke,  B.,  says,   "I  think  it  is 
clear,  if  you  look  at  the  whole  context,  that  it  applies  to  such  things  as  are,  in  the 
contemplation  of    the  owner,  rubbish,  and  which    he  desires    to  dispose  of  in  that 
character."     The  contents  of  this  ash-pit  come  within  that  denomination.     [Alder- 
son,  B.     If  this  is  "  metallic  ash,"  that  is,  ash  from  which  metal  may  be  extracted,  it 
is  an  article  of  commerce,  and  not  rubbish.]     So  long  as  Ellis  continued  to  wash  the 
contents  of  the  pit,  the  refuse  could  not  be  considered  as  rubbish ;  when  only  a  few 
minute  particles  of  metal  remained,  and  he  himself  treated  the  ashes  as  rubbish,  the 
scavenger  became  entitled  to  them.     [Parke,  B.     The  jury  have  found  that  these 
ashes  are  valuable  as  a  process  of  manufacture  :  it  can  therefore  make  no  difference 
that  the  owner  gave  them  as  a  perquisite  to  his  apprentices.     It  is  true  that,  if  the 
refuse  were  nothing  but  ashes,  like  those  from  coal  burnt  for  domestic  purposes,  the 
owner  could  not  defeat  the  scavenger's  right  by  giving  them  to  his  servant ;  but  this 
refuse  is  treated  as  a  metallic  substance,  and  used  as  ore  in  a  branch  of  manufacture. 
Alder.son,  B.     If  your  argument  be  correct,  gas  companies  would  have  to  give  to  the 
scavengers  all  the  coke  they  produce,  since   they  make  no  use  of   it   themselves.] 
Secondly,  the  notice  of  action  was  insufficient.     The  statute  requires  it  to  be  signed 
"  by  the  person  or  persons  intending  to  bring  such  action  or  suit ; "  here  the  notice 
[849]  was  signed  by  the  attorney.     Richards  v.  Easto  (1.5  M.  &  W.  244)  will  perhaps 
be  relied  on  as  an  authority  to  shew  that  the  objection  ought  to  have  been  specially 
pleaded.     But  the  words  used  in  the  163rd  section  of  this  statute  are,  "if  it  shall 
appear  that  such  action  or  suit  was  brought  before  twenty-one  days'  notice  was  given, 
as  before  directed,"  &c.     Those  words  require  the  plaintiff  to  prove,  as  part  of  his 
case,  that  a  proper  notice  of  action  was  given.     [Parke,  B.     That  is,  provided  the 
defendant  pleads  the  general  issue  by  statute.]     The  5  &  6  Vict.  c.  97,  has  taken 
away  the  power  of  so  pleading.     [Parke,  B.     Having  done  so,  it  has  also  taken  away 
the  benefit  of  raising  the  objection  in  evidence  under  the  general  issue.]     This  case 
resembles  the  Apothecaries'  Act,  55  Geo.  .3,  c.  194,  s.  21.     [Parke,  B.     The  words  of 
that  act  aie,  that  no  apothecary  shall  be  allowed  to  recover  any  charges  "  unless  he 
shall  prove  on  the  trial"  that  he  was  in  practice  prior  to  5th  August,  1815,  or  that 
he  has  obtained  his  certificate.     That  means,  without  reference  to  the  defendant's 
plea.     Richards  v.  Easto  decided,  that  now  the  general  issue  is  taken  away  under 

acts  of  Parliament,  relating,  either  exclusively  or  jointly  with  any  other  objects  or 
purposes,  to  the  pavement  of  any  parochial  or  other  district  within  the  jurisdiction 
of  this  act,  until  after  twenty-one  days'  notice  in  writing,  signed  by  the  person  or 
persons  intending  to  bring  such  action  or  suit,  and  specifying  his  or  their  real  residence, 
and  his  or  their  trade  and  profession,  shall  be  thereof  given  to  the  clerk  or  clerks  to 
the  said  commissioners  or  trustees,  or  other  persons  having  the  control  of  the  p:ive- 
ments  in  any  parochial  or  other  district  within  the  jurisdiction  of  this  act,  wherein 
any  fact  may  be  committed,  or  for  which  such  action  or  suit  mav  be  brought,"  &e. 
"And  if  It  shall  appear  that  such  action  or  suit  was  brought  before  twenty-one  day.s' 
notice  was  given,  as  before  directed,"  &c.,  "the  jury  shall  find  a  verdict  for  the 
defendant. 
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statutes  of  a  local  and  personal  nature,  the  defendant  cannot  in  such  cases  take 
advantage  of  the  want  of  notice,  unless  he  pleads  it.] 

Parke,  B.  There  ought  to  be  no  rule.  With  respect  to  the  first  point,  the 
refuse  of  the  ash-pit  was  not  "ashes,  cinders,  dust,  or  rubbish,"  within  the  meaning 
of  the  act  of  Parliament,  but  an  article  of  commerce  used  in  the  process  of  manufac- 
ture.    As  to  the  other  question,  Richards  v.  Easto  is  precisely  in  point. 

Alderson',  B.,  and  Platt,  B.,  concurred. 

Pollock,  C.  B.  I  am  of  the  same  opinion.  The  second  point  is  disposed  of  by 
the  case  referred  to.  As  to  the  [850]  other  question,  it  is  manifest  that  the  contents 
of  the  ash-pit  were  sold  as  ashes  containing  metal,  for  the  purpose  of  being  submitted 
to  a  manufacturing  process ;  they  cannot,  therefore,  be  considered  as  mere  "  ashes, 
dust,  or  rubbish." 

Eule  refused. 

KOBINSON  V.  Harman.  Jan.  18,  1848. — Where  a  party  agrees  to  grant  a  good  and 
valid  lease,  ha\-ing  full  knowledge  that  he  has  no  title,  the  plaintiff,  in  an  action 
for  the  breach  of  such  agreement,  may  recover,  beyond  his  expenses,  damages 
resulting  from  the  loss  of  his  bargain ;  and  the  defendant  cannot,  under  a  plea 
of  payment  of  money  into  court,  give  evidence  that  the  plaintiff  was  aware  of 
the  defect  of  title. 

[S.  C.  18  L.  J.  Ex.  202.  Discussed,  Buckki/  v.  Dawson,  18.54,  4  Ir.  C.  L.  E.  211  ; 
Pounsett  V.  Fuller,  1856,  17  C.  B.  660 ;  Sikes  v.  fFild,  1861,  1  B.  &  S.  587  :  affirmed, 
1863,  4  B.  &  S.  421 ;  Engell  v.  Fitch,  1868,  L.  E.  .3  Q.  B.  323.  Applied,  Lock  v. 
Furze,  1866,  L.  R.  1  C.  P.  450;  Enrjell  v.  Fitch,  1869,  L.  E.  4  Q.  B.  665.  Adopted, 
Bain  v.  Fothergill,  1874,  L.  E.  7  H.  L.  172;  Wigsell  v.  School  for  Indigent  blind, 
1882,  S  Q.  B.  D.  364.  Referred  to,  Stranks  v.  St.  John,  1867,  L.  R.  2  C.  P.  379 ; 
Jm/ner  v.  fVeeks,  [1891]  2  Q.  B.  31.] 

Assumpsit  on  an  agreement  in  writing,  dated  the  15th  April,  1846,  whereby  the 
defendant  agreed  "  to  grant  and  deliver  to  the  plaintiff  a  good  and  valid  lease  of  a 
certain  dwelling-house,  &c.,  and  other  hereditaments  and  premises  in  the  agreement 
mentioned,  for  a  term  of  twenty-one  years  from  the  29th  day  of  September  then 
next  ensuing,  at  the  yearly  rent  of  £110,"  &c.  The  declaration  set  out  the  agree- 
ment in  terms,  and,  after  alleging  mutual  promises,  averred  that,  although  the  plaintiff 
had  always  been  ready  and  willing  to  accept  a  lease,  yet  the  defendant  did  not  nor 
would  grant  a  good  and  valid  lease  of  the  said  dwelling-house,  &c.,  and  discharged 
the  plaintiff  from  preparing  and  tendering  such  lease,  and  wholly  neglected  and 
refused  to  grant  or  deliver  the  said  or  any  lease  whatever  of  the  said  heredita- 
ments and  premises  ;  "  whereby  the  plaintift"  lost  and  was  deprived  of  great  gains  and 
profits,  which  would  otherwise  have  accrued  to  him,  and  paid,  expended,  and  incurred 
liability  to  pay  divers  sums  of  money,  in  and  about  the  preparation  of  the  said 
agreement  and  lease,  &c.,  amounting,  to  wit,  to  £20." 

Plea,  payment  of  £25  into  court,  and  no  damages  ultra. 

The  plaintiff  replied  damages  ultra,  upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  G.  J.,  at  the  Surrey  Spring  Assizes,  1847,  it 
was  proved  that  the  plaintiff'  and  [851]  defendant  had  entered  into  the  agreement 
set  out  in  the  declaration,  by  w-hich  the  defendant  agreed  to  grant  to  the  plaintiff 
a  good  and  valid  lease  of  a  dwelling-house  and  premises,  situate  in  High-street, 
Croydon,  for  a  term  of  twenty-one  years  from  the  29th  September,  1846,  at  a  yearly 
rent  of  £110.  The  premises  in  question  had  belonged  to  the  defendant's  father,  who 
was  recently  dead,  and  in  consequence,  the  plaintiff's  solicitor,  while  preparing  the 
agreement,  asked  the  defendant  whether  he  was  sure  that  he  had  power  to  grant  the 
lease  without  the  concurrence  of  other  parties,  and  suggested  that  the  will  might  have 
vested  the  legal  estate,  or  the  power  of  leasing,  in  trustees.  The  defendant  replied, 
that  there  was  nothing  of  the  sort,  that  it  was  his  property  out  and  out,  and  that  he 
alone  had  the  power  of  leasing.  It  appeared,  however,  that  the  defendant's  father 
had  devised  the  premises  in  question  (subject  to  an  annuity  of  £300  to  his  daughter) 
to  trustees,  to  pay  the  defendant  a  moiety  of  the  rent  during  his  life  only.  The 
premises  were  worth  considerably  more  than  £110  a  year,  and  the  bill  of  the  plaintiflfs 
solicitor,  for  preparing  the  agreement  and  lease,  and  investigating  the  title,  amounted 
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to  151.  12s.  8d.  On  the  part  of  the  defendant,  evidence  was  tendered  to  shew  that 
the  plaintiff,  when  he  entered  into  the  agreement,  had  full  knowledge  of  the  defen- 
dant'.s  incapacity  to  grant  the  lease;  but  the  learned  judge  ruled  that  such  evidence 
was  inadmissible.  It  was  urged,  on  the  part  of  the  defendant,  that  the  plaintiff 
could  not  recover  damages  for'the  loss  of  his  bargain  ;  and  that,  as  the  sum  paid  into 
court  exceeded  the  expenses  which  he  had  been  put  to,  the  defendant  was  entitled  to 
the  verdict.  The  learned  judge  was  of  a  different  opinion,  and  a  verdict  was  found 
for  the  plaintiff  for  £200,  beyond  the  sum  paid  into  court. 

A  rule  nisi  having  been  obtained  to  set  side  the  verdict,  and  for  a  new  trial, 
Shee,  Serjt,  and  Willes  now  shewed  cause.  First,  the  [852]  evidence  tendered 
was  inadmissible.  It  is  well  established,  that  when  a  defendant  pleads  only  a  plea 
which  admits  the  plaintiff's  right  to  recover,  evidence  of  facts  which  would  bar  the 
action  is  not  admissible  in  mitigation  of  damages  ;  Speck  v.  Phillips  (5  M.  &  W.  279). 
Secondly,  the  plaintiff'  is  entitled  to  recover  damages  for  the  loss  sustained  by  the  non- 
performance of  the  contract.  The  cases  of  Flureau  v.  Thornhill  (2  W.  Bla.  1078)  and 
IValkn  V.  Moore  (10  B.  &  C.  416)  are  relied  upon  by  the  other  side.  The  plaintiff 
in  the  former  case  bought,  at  an  auction,  for  =£270,  a  rent  of  261.  Is.  per  annum,  for  a 
term  of  thirty-two  years,  issuing  out  of  a  leasehold  house,  which  let  for  311.  6s.  On 
looking  into  the  title,  the  defendant  could  not  make  it  out;  but  offered  the  plaintiff' 
his  election,  either  to  take  the  title  with  all  its  faults,  or  to  receive  back  the  deposit 
with  interest  and  costs,  but  the  plaintiff'  insisted  on  a  further  sum  for  damages  in  the 
loss  of  so  good  a  bargain.  The  defendant  had  paid  the  deposit  and  interest,  being 
541.  15s.  6d.,  into  court;  but  the  jury  gave  a  verdict,  contrary  to  the  direction  of  I)e 
Grey,  C.  J.,  for  741.  15s.  6d.,  allowing  £20  for  damages.  Cause  having  been  shewn 
against  a  rule  for  a  new  trial,  De  Grey,  C.  J.,  said,  "  I  think  the  verdict  was  wrong 
in  point  of  law.  Upon  a  contract  for  a  purchase,  if  the  title  proves  bad,  and  the 
vendor  is,  without  fraud,  incapable  of  making  a  good  one,  I  do  not  think  that  the 
purchaser  can  be  entitled  to  any  damages  for  the  fancied  goodness  of  the  bargain 
which  he  supposes  he  has  lost."  Blackstone,  J.,  says,  "These  contracts  are  merely 
upon  condition,  frequently  expressed,  but  always  implied,  that  the  vendor  has  a 
good  title.  If  he  has  not,  the  return  of  the  deposit,  with  interest  and  costs,  is  all 
that  can  be  expected.  In  contracts  of  that  description  theie  is  no  warranty  of  title, 
but  merely  a  condition  annexed,  that,  if  the  vendor  is  not  able  to  make  a  good  title, 
the  contract  shall  be  at  an  end."  Such  a  ease  essen-[853]-tially  differs  from  the 
present,  where  the  defendant  has  positively  engaged  that  he  will  grant  a  good  and 
valid  lease,  not  having  at  the  time  any  colour  of  title.  In  Walker  v.  Moore  (10  B.  &  C. 
416),  which  was  a  contract  for  the  purchase  of  a  real  estate,  the  vendor,  acting  bona 
fide,  delivered  an  abstract  shewing  a  good  title ;  and  the  vendee,  before  he  examined 
it  with  the  original  deeds,  contracted  to  resell  several  portions  of  the  property  at  a 
considerable  profit.  Upon  a  subsequent  examination  of  the  abstract  with  the  deeds, 
the  vendee  discovered  that  the  title  was  defective  ;  and  thereupon  the  sub-purchasers 
refused  to  complete  their  purchases,  and  he  also  refused  to  complete  his  purchase,  and 
brought  an  action,  wherein  he  claimed  as  damages  the  expense  which  he  had  incurred 
in  the  investigation  of  the  title,  the  profit  which  would  have  accrued  from  the  resale 
of  the  property,  the  expense  attending  the  resale,  and  the  sums  he  was  liable  to  pay 
to  the  sub-contractors  for  the  expenses  incurred  by  them  in  examining  the  title.  It 
was  held  that  he  was  entitled  to  recover  only  the  expense  he  had  incurred  in  the 
investigation  of  the  title,  and  nominal  damages  for  the  breach  of  contract.  That  case, 
however,  proceeded  on  the  ground  of  the  bona  fides  of  the  vendor,  and  on  the  under- 
standing, which  forms  part  of  every  contract  of  that  description,  that  the  vendor  may 
not  have  it  in  his  power  to  make  a  good  title.  Bayley,  J.,  there  says,  "The  defen- 
dants undertook  to  make  a  good  title,  and  they  might  honestly  think  that  they 
should  be  able  to  do  so.  It  turned  out  that  they  could  not,  and  consequently  that 
the  contract  was  broken,  and  they  were  liable  to  an  action.  The  plaintiff",  however, 
must  shew  that  the  damages  which  he  seeks  to  recover  arose  from  the  acts  of  the 
defendants,  and  not  from  his  own  haste."  Littledale,  J.,  says,  "When  a  contract  for 
the  purchase  of  land  is  made,  each  party  cannot  but  know  that  the  title  may  prove 
de-[854]-fective,  and  must  be  taken  to  proceed  upon  that  knowledge."  There  is  a 
broad  distinction  between  the  case  of  a  party  who  contracts  to  sell  an  estate,  subject 
to  an  inquiry  as  to  title,  and  the  case  of  a  person  who,  having  no  title  whatever,  sells 
with  warranty  of  title.     In  Hopkins  v.  Grazehrook  (6  B.  &  C."31),  the  defendant,  who 
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had  contracted  for  the  purchase  of  an  estate,  but  had  not  obtained  a  conveyance,  put 
up  the  estate  for  sale  in  lots  by  auction,  and  engaged  to  make  a  good  title  by  a  certain 
day,  which  he  was  unable  to  do,  as  his  vendor  never  made  a  conveyance  to  him  ;  and 
it  was  held,  that  a  purchaser  of  certain  lots  at  the  auction,  might,  in  an  action  for 
not  making  a  good  title,  recover  not  only  the  expenses  which  he  had  incurred,  but 
also  damages  for  the  loss  which  he  sustained  by  not  having  the  contract  carried  into 
eft'ect.  Abbott,  C.  J.,  there  says,  "  Upon  the  present  occasion  I  will  only  say,  that  if 
it  is  advanced  as  a  general  proposition,  that  where  a  vendor  cannot  make  a  good  title 
the  purchaser  shall  recover  nothing  more  than  nominal  damages,  I  am  by  no  means 
pi'epared  to  assent  to  it.  If  it  were  necessary  to  decide  that  point,  I  should  desire 
time  for  consideration."     The  present  case  falls  within  the  principle  of  that  decision. 

Montagu  Chambers,  in  support  of  the  rule.  The  evidence  was  admissible  in 
mitigation  of  damages.  The  plaintiff  has  no  right  to  claim  substantial  damages  for 
the  loss  of  a  bargain  which  he  knew  the  other  party  had  no  power  to  make.  Hopkins 
V.  Grast'hrook  proceeded  on  the  ground  of  the  deception  practised  by  the  vendor  in 
holding  out  the  estate  as  his  own,  when  in  point  of  fact  he  had  not  a  shadow  of  title. 
In  all  cases  of  vendor  and  purchaser,  there  is  an  implied  agreement  that  the  vendor 
will  take  his  chance  of  the  title  turning  out  good,  and  for  that  reason  damages  are  not 
recoverable.  It  is  stronger  here,  since  the  plaintiff  [855]  knew  that  the  defendant 
had  a  defective  title.  The  principle  of  the  decision  in  Fhire.av  v.  Tlwrnhill  (2  W.  Bla, 
1078)  is  applicable  to  the  present  case.  [Alderson,  B.  In  Flureau  v.  Thornhill,  and 
Walker  v.  Moore  (10  B.  &  C.  416),  the  defendants  had  reasonable  ground  for  believing 
that  they  had  a  good  title.]  In  Johnson  v.  Johnson  (3  Bos.  &  P.  162),  which  was  an 
action  for  money  had  and  received  to  recover  back  the  purchase-money  of  a  parcel  of 
land,  from  which  the  plaintiff  was  evicted  in  consecpience  of  a  defect  of  title,  Lord 
Alvanley,  C.  J.,  said,  that  if  he  were  to  sue  the  vendors  on  the  covenant  to  convey, 
he  would  only  recover  nominal  damages. 

Parke,  B.  The  rule  must  be  discharged.  The  defendant  contracted  to  grant  a 
good  and  valid  lease,  and  the  learned  judge  was  right  in  rejecting  evidence  which 
would  go  to  alter  the  contract  admitted  by  the  plea. 

The  next  question  is,  what  damages  is  the  plaintiff  entitled  to  recover  ?  The  rule 
of  the  common  law  is,  that  where  a  party  sustains  a  loss  by  reason  of  a  breach  of 
contract,  he  is,  so  far  as  money  can  do  it,  to  be  placed  in  the  same  situation,  with 
respect  to  damages,  as  if  the  contract  had  been  performed.  The  case  of  Flureau  v. 
Thonihill  qualified  that  rule  of  the  common  law.  It  was  there  held,  that  contracts 
for  the  sale  of  real  estate  are  mei-ely  on  condition  that  the  vendor  has  a  good  title ; 
so  that,  when  a  pei'-son  contracts  to  sell  real  property,  there  is  an  implied  understanding 
that,  if  he  fail  to  make  a  good  title,  the  only  damages  recoverable  are  the  expenses 
which  the  vendee  may  be  put  to  in  investigating  the  title.  The  present  case  comes 
within  the  rule  of  the  common  law,  and  I  am  unable  to  distinguish  it  from  Ropkins 
v.  G-razehrook. 

Al-DERSON,  B.  I  am  of  the  same  opinion.  The  damages  have  been  assessed 
according  to  the  general  rule  of  [856]  law,  that  where  a  person  makes  a  contract  and 
breaks  it,  he  must  pay  the  whole  damage  sustained.  Upon  that  general  rule  an 
exception  was  engrafted  by  the  case  of  Flureau  v.  Thonihill,  and  upon  that  exception 
the  case  of  Hopkins  v.  Gra:.ehrook  engrafted  another  exception.  This  case  comes  within 
the  latter,  by  which  the  old  common-law  rule  has  been  restored.  Therefore  the 
defendant,  having  undertaken  to  grant  a  valid  lease,  not  having  any  colour  of  title, 
must  pay  the  loss  which  the  plaintiff  has  sustained  by  not  having  that  for  which  he 
contracted. 

Platt,  B.  Upon  general  principle,  I  cannot  distinguish  this  case  from  Hopkins 
V.  Grazehrook. 

Rule  discharged. 

Heseltine  v.  Siggers.  Jan.  26,  1S48. — In  an  action  for  not  delivering  foreign 
stock,  the  declaration  alleged  that  the  plaintiff  "bargained  with  the  defendant  to 
bu_v,  and  then  bought  from  him,  and  the  defendant  then  agreed  to  sell,  and  then 
sold  to  the  plaintiff,  certain  foreign  stock,  to  wit,  28,000  Spanish  Active  Stock, 
&c.  :" — Held,  that  the  words  "bought"  and  "sold"  must  be  construed  with 
reference  to  the  subject-matter  of  the  contract,  and  as  meaning  an  agreement  to 
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buy  and  sell ;  and  that  a  contract  for  the  sale  of  Stock,  Exchequer  Bills,  and 
securities  of  that  description,  in  which  the  property  passes  by  delivery,  differs 
from  a  contract  for  the  sale  of  a  specific  chattel,  inasmuch  as  a  contract  for  the 
sale  of  Stock,  Exchequer  Bills,  &c.,  would  be  satisfied  by  the  delivery  of  any 
stock  or  bills  of  the  description  bargained  for,  and  consequently  the  contract  for 
sale  cannot  mean  an  actual  sale,  but  only  a  contract  to  deliver. — Such  a  contract 
is  not  within  the  17th  section  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3. 

rS  C.  18  L.  J.  Ex.  166.     Referred  to,  Goodwin  v.  Robaris,  187-5,  L.  R.  10  Ex.  342 : 

affirmed  1  A.  C.  476.] 

Assumpsit.  The  declaration  stated,  that  the  plaintiff,  at  the  request  of  the  defen- 
dant, bargained  with  the  defendant  to  buy  from  him,  and  then  bought  from  him,  and 
the  defendant  then  agreed  to  sell,  and  then  sold  to  the  plaintiff',  certain  foreign  stock, 
to  wit,  28,000  Spanish  Active  Stock,  representing  a  certain  amount,  to  wit,  the  amount 
of  £28,560  sterling,  on  certain  bonds  or  certificates,  at  and  after  a  certain  rate  or 
price  then  agreed  upon  between  them,  to  wit,  the  rate  or  price  of  261.  .5s.  for  every 
JEIOO  of  the  said  stock,  the  whole  price  of  the  said  stock,  at  the  rate  aforesaid,  being 
a  large  sum  of  money,  to  wit,  £7497,  to  be  paid  in  cash  on  delivery  of  the  said  bonds 
or  certificates.  And  in  consideration  thereof,  and  that  the  plaintiff,  at  the  [857] 
request  of  the  defendant,  had  then  promised  the  defendant  to  accept  the  said  bonds 
or  certificates,  and  to  pay  for  the  said  stock  at  the  rate  or  price  aforesaid,  the  defen- 
dant then  promised  the  plaintiff  to  deliver  him  the  said  bonds  or  certificates  within 
a  reasonable  time  thereafter.  And  although  the  plaintiff  was  then,  and  at  all  times 
from  the  making  of  the  said  bargain  and  sale,  to  the  time  of  the  refusal  of  the  defen- 
dant hereinafter  mentioned,  ready  and  willing  to  accept  the  said  bonds  or  certificates, 
and  to  pay  for  the  said  stock  according  to  the  rate  or  price  aforesaid,  of  which  the 
defendant  had  then  during  all  that  time  notice,  yet  the  defendant  did  not,  nor  would, 
within  a  reasonable  time  after  the  making  of  the  said  bargain  and  sale,  deliver  the 
said  certificates  or  bonds,  or  any  of  them,  and  afterwards,  and  after  the  expiration  of 
a  reasonable  time  for  the  delivery  thereof,  to  wit,  on  &c.,  wholly  refused  to  deliver 
the  same,  by  reason  whereof,  and  of  the  price  of  the  said  stock  having  in  the  meantime 
risen  and  advanced,  the  plaintiff  not  only  lost  and  was  deprived  of  divers  great  gains 
and  profits,  which  might  and  otherwise  would  have  accrued  to  him  from  the  completion 
of  the  said  contract,  but  the  plaintiff',  having  then  occasion  for  the  said  stock  in  the 
way  of  his  trade  and  business  as  a  dealer  in  such  stock,  was  obliged  to  buy,  and 
after  the  refusal  of  the  defendant  as  aforesaid,  and  before  the  commencement  of  this 
suit,  did  buy,  for  the  purpose  of  his  said  trade  and  business  as  such  dealer,  other  Spanish 
stock  of  the  same  kind  and  description,  to  the  amount,  to  wit,  of  £28,000,  at  a  certain 
rate  or  price,  much  exceeding  the  said  rate  or  price  aforesaid,  and  thereby  sustained 
and  occurred  a  great  loss,  to  wit,  the  amount  of  4641.  2s. 

The  defendant  pleaded  "  non  assumpsit,"  with  other  pleas. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  Sittings  after  Hilary 
Term,  1847,  it  appeared,  that  on  the  [858]  2nd  of  September,  1846,  one  Waley,  as 
the  agent  of  the  defendant,  sold  to  the  plaintiff  28,000  Spanish  Active  Bonds  at 
26|  per  cent.,  to  be  delivered  on  the  following  day.  The  defendant  refused  to  deliver 
the  bonds,  and  the  plaintiff,  who  after  his  purchase  had  sold  the  stock  to  another 
person,  was  in  consequence  obliged  to  purchase  other  bonds,  at  a  loss  of  4641.  2s.,  the 
market  price  haven  risen  in  the  meantime.  The  plaintiff  gave  in  evidence  a  stamped 
sold  note,  signed  by  Waley,  as  agent  for  the  defendant,  but  there  was  no  evidence  of 
any  bought  note.  It  was  objected  on  the  part  of  the  defendant,  first,  that,  the 
declaration  being  framed  on  an  agreement  to  deliver  bonds  or  certificates  of  stock 
sold,  the  plamtiff  was  bound  to  prove  that  the  stock  was  actually  sold,  so  that  the 
property  in  the  specific  bonds  passed  to  the  plaintiff ;  secondly,  that  this  was  a  contract 
for  the  sale  of  goods,  wares,  and  merchandise  within  the  17th  section  of  the  Statute 
of  Frauds,  29  Car.  2,  c.  3,  and  that  there  was  no  sufficient  note  or  memorandum  in 
writing.  The  learned  judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  for 
the  defendant  to  move  to  enter  a  nonsuit. 

Crowder,  in  last  Easter  Term,  had  obtained  a  rule  nisi  accordingly,  against  which, 

Watson  and  Hugh  Hill  shewed  cause  in  Michaelmas  Term  last,  November  13th, 
and  January  20th,  in  the  present  term.  The  case  of  Humhh  v.  Mitchell  (11  A.  &  E. 
20o)  is  an  authority  to  shew  that  this  is  not  a  contract  within  the  17th  section  of  the 
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Statute  of  Frauds.  There  the  contract  was  in  respect  of  shares  in  a  joint-stock 
banking  company,  but  there  is  no  distinction  in  principle  between  such  shares  and 
this  stock.  But,  assuming  that  the  Statute  of  Frauds  applies  to  this  case,  the  note 
in  writing,  signed  by  Waley,  as  the  agent  of  the  defendant,  was  sufficient  to  satisfy 
its  provisions.  [Pol-[859]-lock,  C.  B.  We  are  all  of  opinion  that  there  is  nothing  in 
that  objection.]  Secondly,  the  evidence  supported  the  declaration.  In  the  case  of 
Ik  Flies  V.  Lillleioood  (9  Jur.  988),  which  will  be  relied  upon  by  the  other  side,  the 
declaration  alleged  that  the  plaintiff,  at  the  request  of  the  defendant,  bargained  and 
agreed  with  the  defendant  to  buy  of,  and  the  defendant  then  sold  to  the  plaintiff 
divers  goods  at  certain  prices,  &c. ;  but  the  evidence  did  not  shew  an  agreement  to 
buy  any  specific  goods,  but  only  an  order  for  certain  goods,  to  be  executed  by  the 
defendant.  If  the  words  "bought  and  sold"  were  struck  out  of  this  declaration,  it 
would  still  be  good.  This  is  not  a  contract  for  the  sale  of  any  specific  shares,  but  of 
shares  in  a  particular  stock,  and  the  contract  would  be  satisfied  by  the  delivery  of  any 
bonds  of  that  stock.  In  an  agreement  for  the  sale  of  one  hundred  pounds  stock,  the 
subject-matter  is  specific,  the  quantum  to  be  sold  indefinite.  The  property  in  these 
bonds  passes  by  delivery,  and  that  distinguishes  this  case  from  De  Fries  v.  Littlcivood 
(9  Jur.  988).  In  Bowman  v.  Nash  (9  B.  &  C.  145),  the  declaration  was  in  a  similar 
form  to  the  present.  [Parke,  B.  No  doubt  for  a  long  series  of  years,  declarations 
have  been  in  this  form.  I  have  drawn  numbers  myself,  and  never  considered  whether 
the  contract  passed  the  property  or  not.]  In  De  Fries  v.  Littleivood,  Patteson,  J.,  says, 
"  I  am  not  sure  that  there  may  not  be  a  sale,  though  an  action  for  goods  bargained 
and  sold  would  not  lie."  The  terms  "  bought  and  sold,"  have  a  mercantile  signification, 
and  mean,  in  this  case,  an  "  agreement  to  buy  and  sell."  The  words  "  agreed  to  buy, 
and  bought,"  and  "agreed  to  sell,  and  sold,"  are  to  be  found  in  the  precedents  in 
Cliffs  Entries  (97  PI.  SO,  82)  and  Morgan's  Entries  (vol.  3,  pp.  160,  161,  163). 
[Parke,  B.  We  cannot  tell  what  the  facts  in  those  cases  were  :  they  may  have  been 
cases  in  which  the  property  passed.]  The  words  "agreed  to  buy,  and  bought,"  must 
be  construed  according  to  the  subject-[860]-matter  of  the  contract  which  relates  to 
a  certain  portion  of  a  debt  due  from  a  foreign  state,  the  bonds  being  mere  symbols, 
bj^  handing  over  which,  the  portion  of  the  debt  which  they  represent  is  transferred. 
The  declaration  may  be  read  as  if  it  alleged  that  the  plaintiff  "  agreed  to  sell,  and  so 
sold,"  &c.  At  all  events,  the  Court  will  not  grant  a  new  trial,  when  the  onh'  result 
would  be  to  impose  additional  costs.  The  distinction  between  the  granting  of  a  new 
trial,  and  a  venire  de  novo,  is  pointed  out  by  Alderson,  B.,  in  Hughes  v.  Hughes 
(1.5  M.  &  W.  701). 

Crowder  and  Thomas,  in  support  of  the  i'ule.(/*)  The  ground  of  complaint  is 
mis-stated  in  the  declaration,  which  should  have  been  framed  on  an  agreement  to 
sell.  If  it  had  set  out  bought  and  sold  notes,  and  then  alleged  an  agreement  upon 
them,  a  mercantile  construction  might  have  been  put  on  the  terms  "  bought  and  sold." 
It  is,  however,  distinctly  averred,  that  the  one  bought  and  the  other  sold  ;  so  that  no 
mercantile  construction  can  be  imported,  but  the  words  must  receive  their  strict  legal 
meaning.  The  word  "  sold  "  cannot  be  rejected  as  surplusage,  but  it  implies  a  contract 
between  the  parties,  by  which  the  property  in  the  particular  thing  passed.  If  the 
declaration  had  merely  alleged  that  the  plaintiff  "  agreed  to  sell,"  this  form  of  action 
could  not  have  been  maintained.  [Parke,  B.  Does  not  the  nature  of  the  contract 
shew,  that  the  words  "  bought  and  sold  "  cannot  be  construed,  in  the  strict  sense  in 
which  they  are  used,  with  reference  to  goods  and  chattels'?  Instead  of  being  a 
contract  for  the  sale  of  a  specific  chattel,  it  is  a  contract  for  the  sale  of  bonds,  which 
are  transferable  by  delivery,  and  payable  to  bearer.  Suppose  a  contract  for  the  sale 
of  Exchequer  bills,  would  it  be  necessary  to  prove,  upon  such  a  declaration  as  this, 
certain  specific  bills,  by  the  deli-[861]-very  of  which  alone  the  contract  would  be 
satisfied '?]  It  is  submitted  that  it  would.  The  contract  should  have  been  described 
according  to  its  legal  effect.  The  contract  here  set  out  could  only  be  satisfied  by  the 
delivery  of  those  specific  bonds.  They  cited  Whiteliouse  v.  Frost  (12  East,  614), 
Atkinson  v.  Bell  (8  B.  &  C.  277). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case,  we  are  of  opinion  that  the  rule  ought 
to  be  discharged.     The  case  of  De  Fries  v.  Littlewood,  to  which  we  were  referred  as 

(b)  They  abandoned  the  objection  as  to  the  Statute  of  Frauds. 
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having  been  lately  decided  in  the  Court  of  Queen's  Bench,  we  have  no  intention  to 
overrule.  We  are  not,  however,  quite  certain  as  to  what  was  the  exact  point  which 
was  decided  in  that  case  ;  and,  upon  reference  to  one  of  the  members  of  that  Court, 
(Mr.  Justice  Patteson),  the  report,  as  it  appears  in  print,  is  not  confirmed  by  his  view 
of  the  decision  to  which  the  Court  came.  But,  whatever  may  have  been  the  decision 
in  that  case,  we  are  of  opinion  that  the  doctrine  does  not  apply  to  Exchequer  bills, 
bonds,  scrip,  Spanish  stock,  and  securities  of  that  description  which  pass  by  delivery 
merelv.  With  reference,  therefore,  to  articles  of  that  description  which  become  the 
subject  of  a  contract,  there  is  no  difference  between  a  contract  to  bay  and  a  contract 
of  actual  sale,  inasmuch  as  the  transfer  rests  not  so  much  on  contract  as  on  delivery  ; 
and  as  the  meaning  of  the  expression  in  the  declaration  must  be  construed  with 
reference  to  the  subject  matter,  we  therefore  think  that  this  objection  is  not  valid. 
A  sale  in  such  a  case  as  this  means  only  a  contract  for  sale,  for  the  contract  will  be 
performed  by  the  delivery  of  any  goods  of  this  description.  There  is  this  distinction 
to  be  observed  between  a  contract  to  sell  or  for  the  sale  of  articles  of  this  description, 
and  contracts  for  a  specific  chattel,  as  to  which  a  bargain  has  been  made,  and  where 
the  property  may  pass  without  any  reference  to  any  delivery  at  [862]  all.  Where 
there  is  a  contract  to  sell  particular  and  specific  stock  or  bills,  from  the  very  nature 
of  the  thing,  it  is  a  contract,  not  for  an  actual  sale,  but  a  contract  to  deliver.  The 
declaration,"therefore,  as  to  the  subject-matter,  is  correct  and  proper,  and  is  not  open 
to  the  objection  which  was  taken.  The  rule,  therefore,  must  be  discharged. 
Kule  discharged. 

Rogers  and  Others  v.  Chilton.  Jan.  26,  1848. — To  an  action  by  indorsees  of  a 
bill  of  exchange  against  the  drawer,  the  defendant  pleaded,  that  the  bill  was 
indorsed  by  T.  K.  to  plaintifts,  who,  upon  its  becoming  due,  paid  the  amount 
thereof,  to  plaintiffs,  who  received  it  in  full  satisfaction  and  discharge  of  the  sum 
in  the  bill  specified,  and  then  delivered  the  bill  to  T.  K.,  who  had  been  ever  since 
and  was  the  holder  at  the  commencement  of  the  suit,  and  that,  by  virtue  of  the 
premises,  defendant  was  liable  to  T.  K.  Keplication,  that  plaintiffs  were  the 
holders  of  the  bill  at  the  commencement  of  the  suit,  without  this,  that  T.  K.  was 
the  holder,  modo  et  forma : — Held,  on  motion  for  a  repleader,  that  the  issue 
raised  by  the  replication  was  material. 

[S.  C.  17  L.  J.  Ex.  34.5.] 

Assumpsit  by  the  indorsee  against  the  defendant,  the  drawer  of  a  bill  of  exchange 
for  £25,  accepted  by  E.  W.,  and  payable,  three  months  after  date,  to  the  order  of  the 
defendant,  and  by  him  indorsed  to  T.  K.  Kemp  and  by  Kemp  to  the  plaintiffs. 

Second  plea,  that  the  said  indorsement  in  the  declaration  mentioned  to  have  been 
made  by  T.  R.  Kemp  was  an  indorsement  made  by  the  said  T.  R.  Kemp  in  blank,  and 
that,  after  the  said  bill  of  exchange  was  indorsed  to  the  plaintiffs  as  therein  mentioned, 
and  on  the  day  when  the  same  became  due  and  payable  according  to  the  tenor  and 
effect  thereof,  to  wit,  on  etc.,  the  said  T.  R.  Kemp  paid  to  the  plaintiffs  the  said  sum 
of  £25  in  the  said  bill  specified,  according  to  the  tenor  and  effect  thereof,  and  of  his 
indorsement  thereof,  in  full  satisfaction  and  discharge  of  the  said  sum  of  £25  in  the 
said  bill  specified,  and  the  plaintiffs  then  delivered  the  said  bill  to  the  said  T.  R.  Kemp, 
who,  from  the  time  of  such  payment  and  delivery  until,  at,  and  after  the  time  when 
this  action  was  commenced,  hath  been  and  still  is  the  holder  of  the  said  bill  of 
exchange ;  and  the  defendant,  by  virtue  of  the  premises,  then  became  and  was,  [863] 
and  is  liable  to  pay  the  said  sum  in  the  said  bill  specified  to  the  said  T.  R.  Kemp. 
Verification. 

Replication,  that,  at  the  time  of  the  commencement  of  this  suit,  the  plaintiffs  were 
the  holders  of  the  said  bill ;  without  this,  that,  at  the  time  of  the  commencement  of  this 
suit,  the  said  T.  R.  Kemp  was  the  holder  thereof,  modo  et  forma ;  concluding  to  the 
country.     Upon  this  replication  issue  was  joined. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  Sittings  after  last 
Michaelmas  Term,  the  plaintiffs  had  a  verdict  for  the  amount  of  the  bill  of  exchange. 

Knowles,  on  the  14th  of  January,  in  the  present  term,  moved  for  a  rule  calling  on 
the  plaintiffs  to  shew  cause  why  there  should  not  be  a  repleader.  The  issue  raised 
by  the  replication  is  immaterial.     The  plea  alleges,  that  the  bill  was  paid  and  satisfied 


1  EX.  864.  IN    RE   THOMPSON  369 

when  it  became  due,  and  that  allegation  is  admitted  by  this  form  of  replication ;  it 
therefore  becomes  immaterial  whether  Kemp  was  the  holder  of  the  bill  at  the  com- 
mencement of  the  suit.  Where  a  bill  is  paid  in  part  on  its  arriving  at  maturity,  the 
holder  cannot  recover  of  the  acceptor  more  than  the  balance  :  Bacon,  v.  SearJes  (1  H.  Bl. 
88).  Kemp  might  sustain  the  action  against  the  defendant,  although  he  had  not  the 
bill  at  the  commencement  of  the  suit.  He  referred  to  Stonos  v.  Butt  (2  C.  &  M.  416), 
and  Byles  on  Bills,  p.  30-5.  [Parke,  B.  Is  not  the  effect  of  this  replication  to  deprive 
Kemp  of  any  right  of  action  against  the  present  defendant  1] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  we  are  of  opinion  that  there  ought  to  be 
no  rule.  There  was  an  application  for  a  repleader,  on  the  ground  that  the  issue 
raised  by  the  replication  to  the  second  plea  was  immaterial.  It  was  an  action  on  a 
bill  of  exchange  by  the  indorsees  against  the  [864]  drawer,  and  the  defendant 
pleaded  that  the  liill  was  indorsed  in  blank  by  Kemp  to  the  plaintiff's,  and  that,  when 
it  became  due,  Kemp  paid  the  plaintiff's  the  amount  in  full  satisfaction  and  discharge 
of  the  bill,  and  received  it  from  them  ;  and  that  since  that  time  he  had  been,  and  at 
the  commencement  of  the  suit  was,  the  holder,  and  that  the  defendant  is  liable  to  him. 
The  plaintiffs  replied,  that,  at  the  commencement  of  the  suit,  they  were  the  holders 
of  the  bill,  and  that  Kemp  was  not,  in  manner  and  form.  It  was  argued,  that  this 
issue  was  an  immaterial  one  ;  but  we  think  that  it  is  material,  and  therefore  there  will 
be  no  rule. 

Rule  refused. 

In  the  Matter  of  James  Eichard  Thompson,  Gent.  Jan.  26, 1848. — The  Court 
refused  to  order  an  attorney  to  repay  any  portion  of  a  premium  of  two  hundred 
guineas  received  by  him  with  an  articled  clerk,  who  died  within  a  month  after 
he  was  articled. 

[Applied,  Whincup  v.  Hughes,  1871,  L.  R.  6  C.  P.  81.] 

This  was  a  rule  calling  on  Mr.  Thompson,  an  attorney  of  this  Court,  to  shew 
cause  why  he  should  not  repay  a  portion  of  the  premium  received  by  him  with  an 
articled  clerk.  It  appeared  from  the  affidavits,  that,  on  the  29th  October,  1846,  one 
W.  E.  Stevens  articled  his  son  to  Mr.  Thompson  for  five  years,  on  which  occasion  he 
paid  to  Thompson  a  premium  of  £210.  On  the  22ud  of  November,  in  the  same  year, 
the  articled  clerk  died. 

Bovill  shewed  cause.  There  is  no  authority  in  support  of  the  present  application. 
The  cases  of  E.e  parte  Pranktrd  (3  B.  &  Aid.  257),  and  Ex  parte  Bayley  (9  B.  &  C.  691), 
will  perhaps  be  relied  on.  But  in  the  former  case  the  attorney  had  refused  to  receive 
back  his  apprentice,  who  had  run  away  from  his  service ;  and  on  that  ground  the 
Court  ordered  him  to  return  a  rea-[865]-sonable  part  of  the  premium.  In  Ex  parte 
Bayley  (9  B.  &  C.  691),  the  clerk  had  been  articled  to  one  of  two  attornies  in  partner- 
ship, and,  after  serving  for  about  two  months,  the  attorney  to  whom  he  was  articled 
died.  The  premium  had  been  placed  to  the  partnership  account,  and  the  survivor 
having  two  articled  clerks,  and  therefore  not  being  able  to  retain  in  his  service  the 
clerk  of  his  deceased  partner,  the  Court  thought  that  he  ought  to  return  a  portion 
of  the  premium,  since  the  clerk,  though  bound  to  the  one  only  in  name,  was  in 
conscience  bound  to  the  two.  Those  principles  are  inapplicable  to  the  present  case. 
The  contract  of  service  is  for  the  period  of  five  years  ;  and  while  the  father  of  the 
clerk  sustains,  by  his  death,  a  loss  of  the  sum  paid  by  way  of  premium,  the  attorney 
loses  the  advantage  which  he  would  otherwise  derive  from  the  value  of  the  clerk's 
services  during  the  last  two  or  three  years  of  the  term.  If  the  clerk  had  died  at  the 
end  of  the  fourth  year,  would  the  attorney  have  had  any  remedy  1  In  law,  the  father 
has  no  right  to  a  return  of  any  part  of  the  premium,  for  the  attorney  has  not  committed 
any  breach  of  contract ;  and  the  circumstances  of  the  case  present  no  equitable 
grounds  for  the  interference  of  the  Court.  In  Cuff  v.  Brown  (-3  Price,  297),  the 
apprentice,  after  serving  two  years  of  his  time,  and  without  any  misconduct  on  the 
part  of  his  master,  ran  away  and  enlisted  as  a  soldier.  He  was  afterwards  desirous 
of  returning,  but  the  master  refused  to  receive  him ;  and  the  Court  held,  that,  under 
those  circumstances,  the  master  was  not  bound  to  return  any  part  of  the  premium. 

Watson,  contra.     The  Court  has  jurisdiction  to  entertain  this  application.     It  is 
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coiiccdcil  that  uo  action  will  lie  ;  but,  in  cases  of  this  kind,  the  Court  exercise  a 
jurisdiction  according  to  law  and  conscience,  and  are  not  bound  by  any  technical 
rules  :  Ex  parte  Bai/ley  (9  B.  &  C.  691).  In  Ex  parte  Hayden  (Will.  Wol.  &  Hod.  321), 
the  [86G]  Court  directed  a  surviving  partner  of  an  attorney  to  return  part  of  the 
premium  paid  with  a  cleik  who  was  articled  before  the  partnership,  it  appearing  that 
the  lelation  of  master  and  clerk  had  existed  between  the  surviving  partner  and  the 
clerk,  and  that  part  of  the  premium  had  been  received  by  the  former.  Expartc  Bennett 
(1  Will.  Wol.  &  Dav.  210)  is  an  authority  to  the  same  effect.  In  Ex  parte  Baijley 
(9  B.  &  C.  091)  there  was  no  breach  of  contract,  but  the  decision  proceeded  on  the 
ground,  that,  as  the  premium  had  been  paid  to  the  partnership  account,  the  surviving 
partner  was  in  conscience  bound  to  return  it.  So  here,  the  clerk  having  died  within 
a  month  after  he  was  articled,  the  attorney  ought  in  fair  dealing  to  return  a  portion 
of  the  premium.  In  Ex  parte  Fisher  (1  Chit.  694),  Abbott,  C.  J.,  says,  "  It  is  exceed- 
ingly convenient  that  there  should  be  a  summary  jurisdiction  in  this  Court  for  deciding 
differences  between  attornies  and  their  clerks  of  this  description.  The  Legislature  has 
given  a  summary  jurisdiction  to  magistrates,  as  to  apprentices  of  a  different  kind. 
This  Court,  and  the  other  Courts  of  Westminster  Hall,  have,  as  far  back  as  our 
practice  will  carry  us,  been  in  the  habit  of  exercising  a  jurisdiction,  as  to  differences 
of  this  nature,  between  an  attorney  of  the  court,  who  is  an  officer  of  the  court,  and 
his  clerk.  It  seems  to  me  that  the  exercise  of  that  jurisdiction  is  a  matter  of  great 
convenience,  and  I  thei'efore  think  that  we  ought  not  to  forbear  doing  what  our 
predecessors  have  done."  This  premium  has  been  paid  in  consideration  of  instruc- 
tion during  a  period  of  five  years;  and  it  is  the  same  in  principle  whether  the  instruc- 
tion has  been  prevented  by  the  death  of  the  attorney  or  the  death  of  the  clerk. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  a  rule  had  been  obtained  by  Mr.  Bovill, 
against  which  Mr.  Watson  shewed  [867]  cause  a  few  days  ago.  It  was  a  rule  calling 
on  Mr.  Thompson  to  shew  cause  why  he  should  not  repay  a  portion  of  a  premium  which 
he  had  received  with  an  articled  clerk,  who  had  died  shortly  after  he  had  been  articled. 
This  is  an  application  to  the  equitable  jurisdiction  of  this  Court,  and,  as  there  are  great 
difficulties  in  the  matter,  we  think  the  present  application  ought  not  to  be  granted. 
The  rule  therefore  must  be  discharged. 

Kule  discharged. 

Jones  v.  Anstruther.  Jan.  29,  1848. — A  renewed  warrant  of  protection  from 
imprisonment  under  the  Scotch  Sequestration  Act,  2  &  3  Vict.  c.  41,  may  be 
signed  either  by  the  sheriff'  or  sheriff-substitute. 

[S.  C.  17  L.  J.  Ex.  131.] 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  defendant  should 
not  be  discharged  out  of  the  custody  of  the  sheriff  of  Middlesex,  as  to  this  action.  It 
appeared  from  the  affidavits,  that  on  the  1st  November,  1847,  all  the  defendant's 
estates  in  Scotland,  heritable  and  movable,  were  sequestered,  under  the  2  &  3  Vict. 
0.  41  ;  and  thereupon  the  Lord  Ordinary  granted  the  defendant  a  warrant  of  protec- 
tion from  arrest  or  imprisonment  in  Great  Britain  and  Ireland,  and  her  Majesty's 
other  dominions,  as  to  civil  debts  due  and  contracted  previously  to  the  d.'ite  of 
sequestration,  until  a  meeting  of  creditors  for  the  election  of  "a  trustee  of  the 
sequestered  estates.  On  the  1st  December,  1847,  a  meeting  of  creditors  was  held 
at  Lanark,  and  a  trustee  appointed ;  and  it  was  then  resolved  that  the  protection 
should  be  renewed  for  three  months.  Accordingly,  on  the  petition  of  the  defendant, 
on  the  16th  December,  a  renewed  warrant  of  protection  was  given  him,  signed  by  the 
shcrifi-substitute  of  the  Upper  Ward  of  Lanarkshire.  On  the  2.5th  January,  1848, 
the  defendant  was  taken  in  execution  in  this  action,  which  was  for  a  debt  due  before 
the  sequestration.  An  application  had  been  made  at  Chambers  to  dis-[868]-charge  the 
defendant  out  of  custody,  when  Rolfe,  B.,  dismissed  the  summons,  on  the  ground  that 
it  did  not  appear  that  the  sherifi'-substitute  was  the  proper  person  to  sign  the  warrant 
of  protection.  The  present  application  was  fortified  by  an  additional  aflidavit  of  a 
person  converssant  with  the  law  of  Scotland,  who  deposed  that  the  county  of  Lanark 
was  divided  into  three  districts,  to  each  of  which  was  assigned  a  sheriff-substitute,  who, 
within  his  ward,  exercised  all  the  powers  and  faculties  of  the  sheriff-principal. 
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Temple  shewed  cause.  Under  the  2  &  3  Viet.  c.  41,  "foi-  regulating  the  seques- 
tration of  the  estates  of  bankrupts  in  Scotland,"  this  warrant  of  protection  should  have 
lieen  signed  by  the  sherifi-principal,  not  by  the  sheriff-substitute.  The  interpreta- 
tion clause  (section  3)  contains  no  provision  that  the  word  "  sheriff"  shall  include 
•■sheriff-substitute."  By  the  13th  section,  on  petition  by  a  debtor,  the  Lord  Ordinary 
is  forthwith  to  award  sequestration  of  the  debtor's  estates,  and  to  appoint  meetings 
iif  creditors  for  the  election  of  an  interim  factor,  a  trustee,  and  commissioners,  and 
likewise  remit  to  the  "  sheriff"  and  grant  to  the  debtor  a  warrant  of  protection  against 
arrest  and  imprisonment  for  civil  debt,  until  the  meeting  of  creditors  for  the  election 
of  trustee.  The  27th  section  enacts,  that,  notwithstanding  the  remit  to  the  sheriff, 
the  process  of  sequestration  shall  be  held  to  be  in  the  Bill  Chamber  of  the  Court  of 
Session  ;  and  on  the  remit  being  made,  a  copy  of  the  petition  for  sequestration,  &c., 
shall  be  transmitted  by  the  petitioner  to  the  sheriffs  clerk,  &c.,  and  the  sheriff  shall 
have  as  full  power  and  jurisdiction  as  hitherto  possessed  by  the  Court  of  Session  ;  and 
the  sheriff-clerk,  and  messengers-at-arms,  and  officers  of  the  sheriffs  court  shall  have 
power  to  act  in  their  respective  offices,  under  the  act.  The  4.5th,  46th,  and  47th 
sections,  which  relate  to  the  election  of  interim  factor  and  trustee,  clearly  point  to  a 
distinction  between  the  sheriff  and  the  sheriff-substitute.  The  protection  is  claimed 
under  the  .5Sth  [869]  section,  which  provides,  that  the  majority  in  number  and  value 
of  the  creditors  "  present  at  a  meeting  for  the  election  of  trustee  may  resolve  that  the 
personal  protection  of  the  bankrupt  ought  to  be  renewed  for  such  time  as  they  may 
think  fit ;  and  in  such  case  the  trustee  shall  apply  to  the  sheriff,  who  shall  renew  the 
protection  ;  and  the  deliverance  by  him  renewing  the  same,  or  an  extract  thereof 
signed  by  the  sheriff-clerk,  shall  have  the  same  effect  as  the  original  warrant  of 
protection." 

Montagu  Smith,  in  support  of  the  rule.  By  the  45th  section,  the  notice  of 
meeting  for  the  election  of  trustee  may  be  given  either  to  the  sheriff  or  sheriff- 
substitute,  and  either  may  preside.  The  66th  section  enacts,  "  that  it  shall  be  com- 
petent for  the  sheriff  to  grant  a  warrant  to  apprehend  the  bankrupt,  and  bring  him 
before  the  sheriff  for  examination."  It  is  evident,  therefoi'e,  that  the  word  "sheriff" 
must  include  sheriff-substitute ;  otherwise  this  absurdity  would  follow,  that,  when  the 
meeting  was  presided  over  bj'  the  sheriff-substitute,  the  bankrupt  could  not  be 
examined,  nor  have  any  protection  granted  him.  [Parke,  B.  On  referring  to  the 
act,  which  passed  in  the  year  1747,  20  Geo.  2,  c.  4.5,  it  is  clear  that  the  term  "sheriff" 
was  meant  to  include  sheriff-substitute.  Pollock,  C.  B.  So,  under  the  54  Geo.  3, 
c.  137,  either  the  sheriff  or  sheriff-substitute  might  have  acted.] 

Per  Curiam. (a)     The  rule  must  be  absolute. 

Rule  absolute. 

[870]  Chamberlaine  v.  The  Che.ster  axd  Birkenhead  Railway  Company. 
Jan.  31,  1848. — A  declaration  stated,  that,  before  and  at  the  time  of  the  passing 
of  the  1  Vict.  c.  cvii.,  the  plaintiff  was,  and  has  ever  since  been,  the  owner  of  a 
ferry  across  the  Mersey,  from  Tranmere,  in  the  county  of  Chester,  to  Liverpool, 
and  that  by  the  said  act  the  defendants  were  empowered  to  make  a  railway,  with 
all  necessary  stations  and  works  connected  therewith,  commencing  at  Brook-street, 
in  the  city  of  Chester,  and  terminating  at  or  near  a  certain  place  marked  No.  34, 
in  the  plan  deposited,  as  in  the  act  of  Parliament  is  mentioned,  being  at  or  near 
Grange-lane,  in  Birkenhead.  It  then  set  out  a  section  of  the  act  whereby  the 
company  were  prohibited  from  making  a  railway  from  the  station  at  or  near 
Grange-lane,  to  or  to  communicate  with  Woodside  Ferry,  until  a  branch  railway 
should  have  been  made  from  the  main  line  to  Birkenhead  and  Tranmere  Ferries. 
The  declaration  then  alleged  that  the  defendants  wrongfully  and  fraudulently, 
and  for  the  purpose  of  evading  the  act,  opened  a  railway  from  the  station  at  Grange- 
lane  to  and  to  communicate  with  the  shore  of  the  Mersey,  in  the  township  of 
Birkenhead,  between  Woodside  Ferry  and  Birkenhead  Ferry,  and  near  Woodside 
Ferry,  and  conveyed  passengers  and  merchandise  along  the  same  to  the  said 
station  at  Grange-lane,  although  no  branch  railway  had  been  made  from  the  main 
line  to  Tranmere  Ferry,  in  contempt  of  the  act  of  Parliament  and  to  the  plaintiff's 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Piatt,  B. 
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damage  of  20,0001.  On  general  demurrer  : — Held,  that  the  declaration  was  bad, 
as  it  did  not  contain  any  averment  that  the  defendants  made  a  railway  to  or  to 
coraniunicate  with  Woodside  Ferry,  or  anything  necessarily  equivalent  to  such 
an  averment.  But,  that  if  it  had  contained  such  an  averment,  the  action  might 
have  been  sustained  without  any  allegation  of  special  damage,  the  act  prohibited 
not  being  one  merely  afi'ecting  the  public,  but  an  act  obviously  prohibited  for  the 
special  pVotection  of  a  particular  individual. 

[S.  C.  18  L.  J.  Ex.  494.] 

Case.  The  declaration  stated,  that,  before  and  at  the  time  of  the  making  and 
passing  of  a  certain  act  of  Parliament,  made  and  passed  in  the  first  year  of  the  reign 
of  her  Majesty,  intituled  "  An  Act  foi-  making  a  Railway  from  the  City  of  Chester  to 
Birkenhead,"  "the  plaintifl' was,  and  from  thence  hitherto  hath  been,  and  still  is,  the 
owner  of  a  certain  ferry  across  the  river  IMersey,  called  Tranmere  Ferry,  from  a 
certain  place  called  Tranmere,  in  the  county  of  Chester,  to  Liverpool,  in  the  county 
of  Lancaster,  and  back  again  from  Livei-pool  to  Tranmere  afoiesaid ;  and  that  during 
all  the  time  aforesaid  there  had  been,  and  still  were,  certain  other  ferries  across  the 
said  river  Mersey,  called  respectively  Woodside  Ferry  and  Birkenhead  Ferry  ;  and 
that  in  and  by  the  said  act  of  Parliament  the  said  company  were  empowered  to  make 
and  maintain  a  certain  railway,  with  all  necessary  and  proper  depots,  stations, 
approaches,  water,  and  conveniences  connected  therewith,  in  the  line  or  course  therein 
menuoned  or  referred  to,  commencing  at  &c.  in  the  city  of  Chester,  and  terminating 
at  or  near  Grange-lane,  in  the  township  or  extra-parochial  chapelry  of  Birkenhead  and 
county  of  Chester.  And  that  in  and  by  the  said  act  of  Parliament,  after  reciting  that 
it  wotdd  tend  to  the  convenience  of  the  puljlic,  and  prevent  serious  injury  to  [871]  the 
owners  of  Traimiere  and  Birkenhead  ferries,  if  the  accommodation  for  goods  and 
passengeis  to  and  from  the  said  railwa}^,  and  the  said  several  ferries  of  Tranmere,  and 
Birkenhead,  and  Woodside,  were  kept  equal,  it  was  (amongst  other  things)  enacted, 
that  it  should  not  be  lawful  for  the  said  company  to  open  any  railway  or  tramroad, 
or  any  yard  or  depot,  from  the  said  station  at  or  near  Grange-lane,  or  to  communicate 
with  Woodside  ferry  aforesaid,  nor  to  allow  ;iny  other  company,  or  person  or  persons, 
to  unite  or  to  communicate,  by  means  of  any  yard,  depot,  railway,  or  trami'oad,  fi-om 
the  said  Woodside  ferry  to  the  said  railway  thereby  authorised  to  be  made,  or  to 
convey  any  passengers,  goods,  or  merchandise,  which  might  have  been  conveyed 
from  the  said  ferry  called  Woodside  Ferry,  by  such  railway,  until  a  good  and  con- 
venient branch  railway,  tit  for  the  conveyance  of  passengers  and  goods  by  tiie  .same 
description  of  power,  should  have  been  made  and  opened  from  the  said  main  line 
to  the  said  ferries  called  Birkenhead  and  Tranmere  respectively  ;  such  branch  rail- 
ways to  be  forever  thereafter  maintained  and  kept  in  good  repair,  by  and  at  the 
expense  of  the  said  company,  or  other  person  or  persons  making  the  same.  Provided 
always,  that  it  should  not  be  lawful  for  the  said  company  to  use  or  employ  any 
locomotive  engine  upon  the  said  railway,  between  the  said  station  and  the  said 
Woodside  Ferry,  unless  branches  should  be  made,  upon  which  locomotive  engines 
might  equally  be  used,  between  the  said  station  and  the  said  ferries  of  Birkenhead  and 
Tranmere;  nor  to  fix  any  stationary  engine  for  working  the  said  line  between  the 
said  station  and  AVoodside  Ferry,  until  a  similar  engine  should  have  been  erected  by 
the  said  company  for  the  use  of  the  said  fei-ries  respectively.  Yet  the  defendants, 
wholly  disregarding  their  duty  and  the  said  act  of  Parliament,  afterwards,  and  after 
the  passing  of  the  said  act  of  Parliament,  to  wit,  on  &c.,  and  on  divers  other  days 
between  that  day  and  the  commencement  of  this  suit,  fraudulently  and  for  the 
purpose  of  evad-[872]-ing  the  said  act  of  Parliament,  and  their  duty  in  that  behalf, 
opened  a  certain  railway,  or  tramroad,  from  the  said  station  at  or  near  Grange-lane  to 
and  to  communicate  with  the  shore  of  the  said  river  Mersey,  at  a  certain  part  thereof 
between  the  said  ferry  called  Woodside  Ferry,  and  the  said  ferry  called  Birkenhead 
Ferry,  and  near  to  \Voodside  Ferry  aforesaid  ;  and  during  all  the  time  aforesaid, 
conveyed  by  the  said  railway,  called  the  Chester  and  Birkenhead  Railway,  divers 
passengers,  goods,  and  merchandise,  which  had  been  conveyed  over  the  said  river 
Mersey  to  the  said  part  of  the  shore  thereof,  near  to  the  said  station  at  or  near 
Grange-lane  aforesaid,  and  by  the  said  railway,  or  tramroad,  so  made  by  the  defen- 
dants, as  last  aforesaid,  although  no  bianch  railway  whatsoever,  fit  for  the  conveyance 
of  passengers  and  goods  by  the  same  description  of  power,  at  any  of  the  times  afore- 
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said,  had  been  or  was,  or  yet  hath  been  or  is,  made  or  opened  from  the  said  main  line 
to  the  said  ferry  called  Tranmere  Ferry.  And  the  defendants,  further  disregarding 
their  duty  and  the  said  act  of  Parliament,  afterwards,  to  wit,  on  &c.,  and  on  divers 
other  days  and  times,  &e.,  did  use  and  employ  divers,  to  wit,  fifty  locomotive  engines 
upon  the  said  railway  or  tramroad  between  the  said  part  of  the  shore  of  the  said  river 
Mersey,  near  to  and  within  the  limits  of  the  said  Woodside  Ferry,  although  no  branch, 
at  any  of  the  times  aforesaid,  was  or  yet  hath  been  made  upon  which  locomotive 
engines  might  be  equally  used  between  the  said  station  and  the  said  ferry  called 
Tranmere  Ferry  :  in  contempt  of  the  said  act  of  Parliament,  &c. 
General  demurrer,  and  joinder. 

The  case  was  argued  in  Easter  Term,  1847,  (May  8),  by 

Sir  F.  Kelly  (with  whom  was  Crompton),  in  support  of  the  demurrer.     The  whole 
question  in  this  case  turns  on  the  [873]  construction  to  be  put  upon  the  act  of  Parlia- 
ment set  out  in  the  declaration,  the  1  Vict.  c.  cvii.,  s.  II.     The  Chester  and  Birken- 
head Railway  Company  are  thereby  forbidden  to  open  a  branch  railway,  from  their 
terminus  at  Grange-lane,  to  or  to  communicate  with  Woodside  Ferry,  until  they  shall 
have  made  also  branch  lines  to  the  ferries  of  Birkenhead  and  Tranmere.     But  this 
declaration  merely  alleges,  that  they  have  made  a  branch  line  to  the  shore  of  the 
river  Mersey,  "at  a  part  thereof  between  the  .said  ferry  called  Woodside  Ferry,  and 
the  said  ferry  called  Birkenhead  Ferry,  and  near  to  Woodside  Ferry,"  although  no 
branch  railway  has  been  made  to  Tranmere  Ferry.     There  is  nothing  in  the  act  of 
Parliament  which  prohibits  them  from  doing  that.     The  term  "  near  to  "  is  entirely 
vague,  and  has  no  legal  meaning.     Westminster  Abbey  is  near  to  Westminster  Hall ; 
Hertford  is  near  to  London.     So  far  as  appears  upon  this  record,  to  which  alone  the 
Court  can  look,  Tranmere  Feny  may  be  much  more  near  to  the  branch  line  made  by 
the  defendants  than  Woodside  is.     The  term  may  mean  a  yard  or  a  mile  off.     It  is, 
therefore,  perfectly  consistent  with  the  declaration,  that  the  branch  railway  may  in 
fact  have  been  carried  to  a  point  so  near  to  the  plaintiff's  ferry,  that  he  is  benefited 
instead  of  being  injured  thereby.     Under  such  circumstances,  the  declaration  does 
not  disclose  any  right  of   action.     There  is  no  prohibition  against   the   company's 
bringing  their  railway  to  the  river  between  Woodside  and  Birkenhead  Ferries.     It 
is  no  breach  of  an  act  of  Parliament,  where  the  thing  prohibited  is  not  malum  in  se, 
to  evade  the  prohibition  by  doing  something  nearly  approaching  to  the  thing  pro- 
hibited.    It  is  clear  that  but  for  this  section  the  plaintiff  would  have  no  right  of 
action  whatever  against  the  defendants  for  extending  their  railway  over  their  own 
land,  or  that  of  any  other  person,  to  any  point  on  the  shore  of  the  river.     The  action 
is  founded  entirely  upon  the  statute,  and  by  it  the  company  are  not  enabled  to  do 
anything,  but  only  prohibited  from  doing  a  particular  act,  namely,  opening  [874]  a 
branch  to  or  to  communicate  with  Woodside  Ferry,  until  they   have  also  opened 
branches  to  the  other  ferries.     Of  that  prohibition  no  breach  is  stated  in  this  declara- 
tion.    Nor  is  the  case  altered  by  its  being  alleged  that  the  act  was  done  fraudulently, 
and  with  intent  to  evade  the  statute  :  In  re  Evans  (2  C.  M.  &  R.  206).     Further,  the 
ease  of  Iveson  v.  Moore  (1  Salk.   1.5)  shews  that  the  plaintiff'  ought   to  have  stated 
special  damage,  to  entitle  him  to  sue  in  such  a  case.     [Parke,  B.     The  original  act  of 
Parliament  gives  the  company  no  power  to  go  beyond  the  terminus  at  Grange-lane. 
The  question  is,  whether  the  clause  in  question  is  not  an  enabling  one,  empowering 
them  to  go  on  to  the  shore  of  the  Mersey,  under  the  restrictions  therein  stated.]     It 
surely  is  a  prohibitory,  and  not  an  enabling  clause  :  they  did  not  require  an  enabling 
clause  for  this  purpose  ;  for  they  might  clearly  have  gone  on  to  the  shore  of  the  river, 
either  over  their  own  land,  or  that  of  any  other  person  with  his  consent,  without  an 
act  of  Parliament. 

The  Attorney-General,  (Welsby  with  him),  contra.  This  company  is  a  corporation 
for  the  purposes  mentioned  in  their  act  of  Parliament,  and  for  those  only,  that  is,  for 
making  a  railway  from  Chester  to  a  certain  place  in  Birkenhead,  and  the  necessary 
works  connected  therewith,  and  they  can  do  nothing  beyond  what  they  are  thereby 
permitted  and  enabled  to  do.  They  are  a  qualified,  not  a  general  corporation,  and 
have  no  right  to  construct  any  works,  or  to  do  any  act  not  permitted  by  the  legisla- 
ture. The  clause  in  question,  therefore,  though  prohibitory  in  form,  is  in  efl'ect  an 
enabling  clause.  It  says  to  the  defendants  : — "  If  you  will  contemporaneously  make 
branch  railways  to  the  Birkenhead  and  Tranmere  ferries,  you  may  go  to  Woodside 
Ferry."     And  the  present  action  is  maintainable,  not  on  the  ground  that  the  defen- 
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dants  have  been  guilty  of  a  breach  [875]  of  a  public  duty,  but  on  the  ground  that 
they  have  fraudulentl.v  evaded  an  act  of  Parliament,  passed  for  the  double  purpose 
of  the  public  convenience,  and  the  protection  of  private  rights.  The  plaintiff  is  not 
driven  to  contend  that  an  indictment  might  have  been  sustained.  The  act  of  Parlia- 
ment recognises  the  right  of  the  plaintiff,  and  the  breach  of  that  recognised  right  gives 
him  a  title  to  sue,  without  shewing  special  damage.  The  meaning  of  the  act  of 
Parliament  is  this,  that  if  the  defendants  go  to  Tranmere  and  Birkenhead  ferries,  then 
they  may  go  to  Woodside,  but  that  unless  they  do  so,  they  cannot  go  to  the  shore  at  all  ; 
and  if  they  do  that  fraudulently,  an  action  lies  unless  they  go  to  all  the  three  ferries. 
It  is  a  contract  on  their  parts,  to  consult  at  once  the  public  convenience,  and  the 
private  rights  of  the  ferry-owners,  by  going  to  the  three  ferries  if  they  go  to  any. 
I  Parke,  b!"  The  question  is,  whether  they  are  not  bound  to  keep  up  the  communica- 
tion equally  with  the  three  ferries.]  Yes.  It  is  analogous  to  an  action  on  the  case 
for  evading  a  market  toll,  by  fraudulently  selling  outside  but  near  to  the  market : 
Bridfjland  v.  Shapter  (5  M.  &  W.  375).  The  case  of  Pirn  v.  Curell  (6  M.  &  W.  234) 
shews  that  the  owners  of  Woodside  Ferry  might  have  sued  for  the  establishment  of 
a  ferry  near  to,  but  in  fraud  and  to  the  injury  of  Woodside  Ferry. 

Sir  F.  Kelly  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (c)  was  now  delivered  by 

Pollock,  C.  B.  The  question  in  this  case  arises  on  a  demurrer  to  the  declaration. 
The  declaration  states  that,  at  and  before  the  time  of  the  passing  of  the  act  1  Vict, 
c.  cvii.,  intituled  &c.,  the  plaintiff  was  and  has  ever  since  been  owner  [876]  of  a  ferry 
across  the  Mersey,  from  Tranmere,  in  the  count}'  of  Chester,  to  Liverpool  ;  and  that, 
by  the  before-mentioned  act  of  Parliament,  the  defendants  were  empowered  to  make 
a  railway,  with  all  necessary  stations  and  works  connected  therewith,  commencing  at 
Brook-street,  in  the  city  of  Chester,  and  terminating  at  or  near  a  certain  place  marked 
Xo.  34  in  the  plan  deposited  as  in  the  act  of  Parliament  is  mentioned,  being  at  or 
near  Grange-lane,  in  Birkenhead  ;  and  it  then  sets  out  fully  the  11th  section  of  that 
act,  as  follows :  [His  Lordship  read  the  section.]  And  the  declaration  then  alleges, 
that  the  defendants,  wrongfully  and  for  the  purpose  of  evading  the  act,  opened  a 
railway  from  the  station  at  Grange-lane  to  and  to  communicate  with  the  shore  of  the 
Mersey,  in  the  township  of  Birkenhead,  between  Woodside  Ferry  and  Birkenhead 
Ferry,  and  near  Woodside  Ferry,  anfl  conveved  passengers  and  merchandise  along  the 
same  to  the  said  station  at  Grange-lane,  although  no  branch  railway  had  been  made 
from  the  main  line  to  Tranmere  Ferry,  in  contempt  of  the  act  of  Parliament,  and  to 
the  plaintitJ's  damage  of  £20,000.  To  this  declaration  the  defendants  have  put  in  a 
general  demurrer ;  and  the  question  therefore  is,  whether  the  declaration  discloses  a 
good  cause  of  action.  In  support  of  the  demurrer,  the  defendants  argued,  first,  that 
even  if  the  acts  of  the  company  complained  of  had  been  clear  violations  of  the  pro- 
visions contained  in  the  statute,  still  no  right  of  action  would  thereby  have  accrued 
to  the  plaintiff,  without  alleging  special  damage  ;  and  secondly,  that  the  declaration 
does  not  shew  that  the  defendants  have  in  anj'  respect  violated  the  provisions  of  the 
statute. 

With  respect  to  the  first  point,  there  is  no  doubt  as  to  the  general  rule.  W^here 
a  statute  prohibits  the  doing  of  a  particular  act  affecting  the  public,  no  person  has  a 
right  of  action  against  another  merely  because  he  has  done  the  prohibited  act.  It  is 
incumbent  on  the  party  complaining  to  allege  and  prove,  that  the  doing  of  the  act 
prohibited  has  [877]  caused  him  some  special  damage,  some  peculiar  injury  beyond 
that  which  he  may  be  supposed  to  sustain  in  common  with  the  rest  of  the  Queen's 
subjects  by  an  infringement  of  the  law.  But  where  the  act  prohibited  is  obviously 
prohibited  for  the  protection  of  a  particular  party,  there  it  is  not  necessary  to  allege 
special  damage;  and  this  is  undoubtedly  the  "case  here,  for  the  11th  section,  by 
necessary  inference,  must  be  taken  to  contain  a  legislative  declaration  that  it  would 
occasion  damage  to  the  owner  of  Tranmere  Ferry  if  the  company  should  make  a 
branch  railway  to  Woodside  Ferry,  without  at  the  same  time  making  another  to 
Tranmere  Ferry  ;  and  the  act,  therefore,  says,  with  the  object  (inter  alia)  of  guarding 
the  owner  of  Tranmere  Ferry  from  such  a  damage,  that  it  shall  not  be  lawful  for  the 
company  to  make  the  one  railway  without  at  the  same  time  making  the  other  also. 

(c)  Pollock,  C.  B.,  Parke,  B.,  Eolfe,  B.,  and  Piatt,  B. 
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Under  these  circumstances,  we  think  that,  in  an  action  by  the  owner  of  Tranmere 
Ferry,  it  would  be  sufficient  to  state  that  the  defendants  had  made  a  railway  to  or  to 
communicate  with  Woodside  Ferry  without  at  the  same  time  making  another  to  or  to 
communicate  with  Tranmere  Ferry,  and  that  such  a  statement  would  sustain  the 
action,  without  the  averment  of  any  special  damage.  It  is  not,  however,  necessary 
for  us  to  give  our  positive  judgment  on  this  point,  for  we  are  all  of  opinion  that  this 
declaration  does  not  contain  any  averment  that  the  defendants  have  made  a  railway 
to  or  to  communicate  with  Woodside  Ferry,  or  anything  necessarily  equivalent  to 
such  an  averment.  The  allegation  is,  that  they  have  fraudulently,  and  for  the  purpose 
of  evading  the  act,  opened  a  railway  from  the  Grange-lane  station  to  and  to 
communicate  with  the  shore  of  the  Mersey,  at  a  spot  between  Birkenhead  Ferry  and 
Woodside  Ferry,  and  near  to  Woodside  Ferry.  The  question  is,  whether  this  is 
equivalent  to  saying  that  they  have  opened  a  railway  to  or  to  communicate  with 
Woodside  Ferry,  and  we  think  it  certainly  is  not.  The  expressions  unlawfully, 
fraudulently,  and  [878]  to  evade  the  act  are  of  no  avail,  if  in  truth  what  is  stated  to 
have  been  done  is  not  prohibited.  If,  indeed,  the  defendants,  in  order  to  evade  the 
prohibition,  had  made  a  railway  communicating  with  the  river,  not  strictly  at  Wood- 
side  Ferry,  but  so  near  to  it  as  to  draw  all  the  traffic  by  that  course,  and  so  occasion 
to  the  plaintiff  the  injury  against  which  the  11th  section  meant  to  protect  him,  it  may 
be  that  proof  of  these  facts  would  have  well  sustained  an  averment,  that  the  defen- 
dants had  made  a  railway  communicating  with  Woodside  Ferry,  and  that,  in  such  a 
case,  the  analogy  of  cases  relating  to  the  infringement  of  patents  for  inventions  would 
have  applied.  But  when  we  are  called  on  to  interpret  the  record,  we  can  admit  no 
such  latitude  of  construction.  All  we  know  is,  that  the  defendants  have  made  a 
railway  communicating  with  the  shore  of  the  Mersey  near  to  Woodside  Ferry.  The 
word  "near"  has  no  precise  meaning.  It  may  be  near  to  Woodside  Ferry,  but  at  the 
.same  time  much  nearer  to  Tranmere,  and  its  effect  may  have  been,  not  to  benefit 
Woodside  at  the  expense  of  Tranmere,  but  to  benefit  Tranmere  at  the  e.Tpense  of 
Woodside.  We  have,  it  must  be  observed,  no  judicial  knowledge  of  the  relative 
positions  of  the  three  ferries ;  it  may  be,  therefore,  that  Tranmere  is  the  middle  ferry, 
and  then  the  allegation  that  the  place  where  the  defendants  have  communicated  with 
the  shore  of  the  river  is  between  Birkenhead  Ferry  and  Woodside  Ferry,  will  be 
consistent  with  its  also  being  between  Tranmere  and  Birkenhead,  and  so  with  its 
being  beneficial  to  them,  and  injurious  to  Woodside.  It  may  be,  also,  that  the  place 
of  communication,  though  near  to  Woodside,  is  still  nearer  to  Tranmere,  that  it  is  in 
fact  close  to  Tranmere,  so  as  to  give  to  that  ferry  nearly  the  same  benefit  as  a  railway 
actually  communicating  with  it ;  or  it  may  be  that  the  point  of  communication  with 
the  shore  of  the  river  is  some  fourth  ferry,  some  ferry  close  to  the  Grange-lane  station, 
and  with  which  the  legislature  did  not  mean  to  prevent  a  communi-[879]-cation.  All 
these  considerations  would  have  been  of  no  avail,  if  the  declaration  had  stated  what 
amounted  in  terms  to  an  infringement  of  the  act  of  Parliament.  But  not  doing  so, 
we  must  look  very  scrupulously  to  what  is  alleged,  and  finding,  as  we  do,  that  the 
allegations  are  consistent  with  many  ^-iews  of  the  case,  not  involving  any  violation 
whatever  of  the  provisons  contained  in  the  11th  section,  we  think  that  the  plaintiff 
has  failed  to  state  a  cause  of  action.  It  must  however  be  understood,  that  we  are  not 
all  of  us  prepared  to  say  that,  if  it  appeared  on  this  record  that  the  communication 
which  the  company  made  with  the  shore  of  the  river  Mersey  had  taken  away  or 
injured  the  traffic  of  the  three  ferries,  the  action  could  not  have  been  maintained. 
Our  judgment  therefore  is  for  the  defendants. 
Judgment  for  the  defendants. 

NiGHTiNGALL  V.  Smith.  (a)  1 848. — Devise  of  "  all  that  my  messuage  or  dwelling- 
house,  out  buildings,  garden,  lands,  and  appurtenances,  in  which  I  now  live,  at 
Higher  Tranmere  ;  also  the  croft,  close,  or  inclosure  of  ground  situate  at  Tranmere 
aforesaid,  which  I  have  lately  purchased,  with  the  two  cottages  erected  thereon." 
At  the  time  of  his  will,  the  testator  occupied  a  dwelling-house,  outbuildings, 
stable,  and  garden  at  Tranmere.     He  had  occupied  also  four  closes  of  land,  in  all 

(a)  This  case  was  decided  in  Michaelmas  Term,  1846,  but  has  been  accidentally 
omitted  in  the  reports  of  that  period. 
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eleven  acres,  which  he  had  bought  at  the  same  time  with  the  dwelling-house, 
outbuildings,  sUMe,  and  garden  ;  but  a  year  before  the  date  of  his  will  he  had 
given  up  the  occupation  of  those  closes.  He  did  not  occupy  any  other  lands  in 
Tranmere,  besides  what  would  be  comprised  within  the  terms  "dwelling-house, 
outbuildings,  and  garden  : " — Held,  that  the  four  closes  of  land  passed  by  this 
devise. 

The  following  case  was  sent  by  his  Honor  the  Vice-Chaneellor  of  England,  for  the 
opinion  of  this  Court. 

Jn  the  month  of  February,  1807,  William  Hough  purchased  from  John  Fisher 
certain  freehold  hereditaments,  which  hereditaments  were  described  in  the  indenture 
of  feoti'ment,  dated  the  2nd  day  of  February,  1807,  by  which  the  same  were  conveyed 
to  the  said  William  Hough,  in  manner  following,  that  is  to  say  :  "  All  that  messuage 
or  [880]  dwelling-house,  with  the  stable  and  garden  thereto  belonging,  situate  in 
Tranmere,  in  the  county  of  Chester ;  and  also  all  those  two  closes,  closures,  or  parcels 
of  land,  situate  in  Tranmere  aforesaid,  and  called  or  known  by  the  name  or  names 
of  the  Town  Field  and  the  Grange  Way,  or  by  whatsoever  other  name  or  names  the 
same,  or  either  of  them,  then  were  or  theretofore  had  been  called,  known,  or 
distinguished,  containing  in  the  whole,  by  common  estimation,  six  acres  and  a  half  of 
the  large  Cheshire  measure,  or  thereabouts."  And  in  the  month  of  January,  1836, 
the  said  William  Hough  purchased  from  Andrew  Jones  other  freehold  hereditaments, 
which  hereditaments  were  described  in  the  indentures  of  lease  and  release,  dated  the 
6th  and  7th  days  of  Januar}',  1836,  by  which  the  same  were  conveyed  to  him,  in 
manner  following,  that  is  to  say  :  "  All  that  close  or  parcel  of  land  situate  in  Higher 
Tranmere  aforesaid,  bounded  on  the  north  by  land  belonging  to  George  Orred, 
Esquire ;  on  the  south  by  the  road  leading  to  Prenton  ;  on  the  east  by  the  highway 
leading  through  the  village  of  Tranmere  ;  and  on  the  west  by  an  occupation  road,  and 
then  in  the  occupation  of  Richard  Kenrick.  And  also  all  those  two  messuages, 
cottages,  and  dwelling-houses,  with  the  appurtenances  then  lately  erected  thereon  by 
the  said  Andrew  Jones,  and  then  in  the  occupation  of  Joseph  Wilkinson  and  Richard 
Latham,  and  their  appurtenances." 

Higher  Tranmere  is  part  of  the  parish  of  Tranmere,  and  the  hereditaments  so  as 
aforesaid  purchased  in  Febiuary,  1807,  as  well  as  those  purchased  in  January,  1836, 
were  situate  in  Higher  Tranmere. 

The  said  close  called  the  Town  Field  was  divided  by  the  said  William  Hough  into 
three  closes,  and  such  three  closes,  and  the  close  called  the  Grange  Way,  (being 
together  four  closes),  contained  eleven  acres,  three  roods,  and  thirty-eight  perches,  of 
statute  measure. 

The  said  William  Hough  by  his  will,  bearing  date  the  [881]  8th  day  of  February, 
1837,  and  duly  executed  and  attested  in  the  manner  then  required  by  law  for  the 
devise  of  freehold  hereditaments,  gave  and  devised  as  follows  ;  viz.  "  I  give  and  devise 
unto  William  Nightingall,  Robert  Nightingall,  and  John  Nightingall,  the  sons  of  my 
niece,  Mary  Nightingall,  all  that  my  messuage  or  dwelling-house,  outbuildings,  garden, 
lands,  and  appurtenances,  in  which  I  now  live,  at  Higher^Tranmere  aforesaid,  the  pew 
and  vault  in  St.  Catherine's  Chapel,  in  Tranmere  aforesaid,  and  my  pew  situate  in 
the  parish  church  of  Bebbington,  in  the  county  of  Chester  aforesaid,  now  in  the 
occupation  of  George  Smith  ;  also  the  croft,  close,  or  inclosure  of  ground,  situate  at 
Tranmere  aforesaid,  which  I  have  lately  purchased,  with  the  two  cottages  or  dwelling- 
houses  erected  thereon,  in  the  occupation  of  Joseph  Wilkinson  and Eccles,  as 

tenants  thereof,  and  to  their  heirs  and  assigns  for  ever,  to  hold  the  same  as  tenants 
in  common,  and  not  as  joint  tenants,  subject  to  an  annuity  of  £.50  to  their  father  and 
mother  during  their  joint  lives,  and  to  the  survivor  of  them  during  the  term  of  his 
or  her  life,  payable  in  the  same  manner,  and  under  the  same  powers  and  directions, 
as  the  annuity  given  to  Alice  Ollerton ;  but  provided  Brereton  Nightingall,  the 
husband  of  my  said  niece,  Mary  Nightingall,  shall  survive  his  said  wife,  the  aforesaid 
annuity  of  £50  shall  be  paid  to  him  so  long  only  as  he  shall  continue  sole  and 
unmarried  ;  and  subject  also  to  the  payment  of  £250  each  to  the  daughters  of  my 
said  niece,  Mary  Nightingall,  within  twelve  months  next  after  my  decease  ;  but  in 
case  any  of  them  shall  happen  to  die  during  my  lifetime  leaving  lawful  issue,  then 
I  direct  the  mother's  share  shall  be  paid  to  such  child,  if  only  one,  and  if  more  than 
one,  to  and  amongst  them,  share  and  share  alike;  and  provided  any  of  the  said 
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daughters  of  m}'  said  niece,  Mary  Nightiugall,  shall  die  without  leaving  lawful  issue, 
then  I  direct  that  the  share  of  such  daughter  so  dying  shall  be  equally  divided 
amongst  the  daughters  surviving,  or  their  issue,  share  and  [882]  share  alike,  the  share 
or  shares  of  £250  each  to  such  daughters  as  shall  be  under  age  to  be  put  out  to 
interest,  such  interest  to  be  applied  towards  her  or  their  maintenance  and  support 
until  they  come  of  age."  A  copy  of  the  whole  will  is  annexed  to  and  is  to  be  taken 
as  part  of  this  special  case. 

The  testator  died  on  the  7th  day  of  June,  1 839,  without  having  revoked  or  altered 
his  said  will. 

The  words  "  in  which  I  now  live,  situate  at  Higher  Tranmere  aforesaid,"  in  the 
said  testator's  will,  are  interlined  in  such  will  between  the  words  "  All  that  my 
messuage  or  dwelling-house,  outbuildings,  garden,  lands,  and  appurtenances,"  and  the 
words  "  the  pew  and  vault  in  St.  Catherine's  Chapel,  in  Tranmere  aforesaid." 

The  said  testator  was  not,  at  the  time  of  the  execution  of  his  will,  seised  of  or 
entitled  to  any  lands  situate  in  Higher  Tranmere,  other  than  the  lands  purchased 
in  1807  and  1836,  and  so  described  respectively  as  hereinbefore  mentioned. 

The  said  testator  occupied  the  whole  of  the  hereditaments  purchased  in  1807, 
consisting  of  the  said  messuage  or  dwelling-house,  outbuildings,  stable,  and  garden, 
and  the  said  four  closes,  containing  11  A.  3k.  8p.,  for  seventeen  years  before  and  down 
to  the  month  of  February,  1836,  when  he  sold  his  farming  stock,  and  let  three  of  the 
said  four  closes  to  one  tenant,  and  the  fourth  to  another  tenant,  and  such  closes  were 
thenceforth,  until  the  said  testator's  death,  in  the  occupation  of  the  testator's  tenants, 
and  the  said  testator  continued  to  occupy  the  said  messuage  or  dwelling-house,  out- 
buildings, stable,  and  garden,  down  to  the  time  of  his  death. 

The"  value,  at  the  date  of  the  testator's  will,  of  the  said  messuage  or  dwelling- 
house,  outbuildings,  stable,  and  garden,  was  £800 ;  and  the  value  of  the  said  croft 
and  cottages  purchased  in  1836  was,  at  the  date  of  the  said  testator's  will,  £.500  :  such 
two  sums  making  together  the  sum  [883]  of  £1300.  The  said  testator's  niece,  Mary 
Xightingall,  had  seven  daughters,  to  each  of  whom  the  sum  of  £250  was  given  by  the 
said  testator's  will,  which  sums  were  by  such  will  made  charges  upon  the  hereditaments 
devised  to  the  three  sons  of  the  said  Mary  Xightingall  as  aforesaid  ;  and  the  sums 
so  charged  amounted  together  to  the  sum  of  £1750  ;  and  the  hereditaments  so  devised 
as  aforesaid  were  bv  such  will  chai-ged  with  an  annuity  of  £50  to  the  said  Mary 
Xightingall  and  her  husband  Brereton  Xightingall,  during  their  joint  lives  and  the 
life  of  the  survivor,  determinable  (in  the  event  of  the  said  Brereton  X'ightingall 
surviving)  upon  his  marriage,  the  value  of  which  annuit\%  at  the  date  of  the  said 
testator's  will,  calculated  according  to  the  government  tables,  was  the  sum  of  £741  ; 
such  sums  of  £1750  and  £741  making  together  £2491. 

All  the  estate  and  interest  of  the  said  William  Xightingall,  under  the  said  devise, 
in  all  the  hereditaments  comprised  in  such  devise  was,  at  the  time  of  the  contract 
afterwards  stated,  vested  in  Brereton  Xightingall. 

In  the  month  of  February,  1844,  John  Smith  contracted  with  the  said  Brereton 
Xightingall,  Robert  Xightingall,  and  John  X^ightingall,  for  the  purchase  of  the  said 
four  closes  of  land,  formerly  two  closes  called  the  Town  Field  and  the  Grange  Way, 
but  the  said  John  Smith  objected  to  complete  the  purchase  of  the  same  premises,  and 
he  alleged,  that,  acccording  to  the  true  construction  of  the  said  testator's  will,  such 
four  closes  did  not  pass  by  the  devise  so  as  afore-said  contained  in  such  will,  and 
therefore  that  the  vendors  could  not  make  a  good  title  thereto  ;  but  the  said  Brereton 
Xightingall,  Kobert  Xightingall,  and  John  Xightingall,  considering  that  such  four 
closes  did  pass  by  such  devise,  filed  their  bill  in  the  High  Court  of  Chancery  against 
the  said  John  Smith  for  a  specific  performance  of  the  said  contract,  and  by  an  order 
of  his  Honor  the  Vice-Chancellor  of  England,  made  in  such  cause  on  the  20th  day  of 
February,  [884]  1846,  it  was  ordered  that  a  case  should  be  stated  for  the  opinion 
of  the  Barons  of  her  Majesty's  Court  of  Exchequer.  The  question  being,  whether 
the  said  four  fields  or  closes  at  Higher  Tranmere,  containing  11  A.  3r.  38p.,  or  there- 
abouts, formerly  two  closes  called  the  Town  Field  and  the  Grange  W'ay,  passed  under 
the  devise  contained  in  the  will  of  the  said  William  Hough  to  William  Xightingall, 
Eobert  Xightingall,  and  John  Xightingall,  the  devisees  therein  named. 

The  case  was  argued  in  Trinity  Vacation,  1846, (a)  by 

a)  July  1,  before  Parke,  B.,  Alderson,  B.,  and  Piatt,  B. 
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Hodgson,  for  the  plaintiff;  and  Koundell  Palmer,  for  the  defendant. 

The  Court  took  time  to  consider,  and  the  judgment  of  the  Court  was  afterwards 
(Nov.  20,  1846)  delivered  by 

Pakke,  B.  The  question  in  this  case  is,  what  is  the  meaning  of  the  following 
passage  in  the  testator's  will: — "And  I  give  and  devise  to  William,  Richard,  and 
John  Xightingall,  all  that  my  messuage  or  dwelling-house,  outbuildings,  garden,  lands, 
and  appurtenances,  in  which  I  now  live,  at  Higher  Tranmere  aforesaid,  the  pew  and 
vault  in  St.  Catherine's  Chapel,  in  Tranmere  aforesaid,  and  my  pew  situate  in  the 
parish  church  of  Bebbington,  in  the  county  of  Chester  aforesaid,  now  in  the  occupation 
of  George  Smith  ;  also  the  croft,  close,  or  inclosure  of  ground,  situate  at  Tranmere 
aforesaid,  which  I  have  lately  purchased,  with  the  two  cottages  or  dwelling-houses 

erected  thereon,  in  the  occupation  of  Joseph  Wilkinson  and  Eccles,  as  tenants 

thereof,  their  heirs  and  assigns,  for  ever,  to  hold  the  same  as  tenants  in  common,  and 
not  as  joint  tenants,  subject  to  an  annuity  of  £50  to  their  father  and  mother  during 
their  joint  lives,  and  subject  also  to  the  payment  of  £2.50  each  [885]  to  the  daughters 
of  my  said  niece,  Mary  Nightingall,  within  twelve  months  next  after  my  decease." 

'I'he  facts,  which  are  properly  stated  in  the  case,  and  which  are  admissible  in 
evidence,  in  order  to  enable  the  Court  to  place  itself  in  the  situation  of  the  testator, 
and  to  construe  his  will,  are  these: — At  the  time  of  his  will,  February,  1837,  the 
testator  occupied  a  dwelling-house,  outbuildings,  stable,  and  garden,  at  Tranmere. 
He  had  occupied,  besides,  four  closes  of  land,  11a.  3r.  38p  ,  which  he  had  bought  in 
1807,  at  the  same  time  with  the  dwelling-house,  outbuildings,  stable,  and  garden  ; 
but  a  year  before  the  date  of  his  will,  he  had  given  up  the  occupation  of  the  land. 
He  did  not  occupy  anj'  lands  then  besides  what  would  be  comprised  within  the  terms 
"dwelling-house,  out-buildings,  and  garden."  The  chai'ges  in  the  will  amounted 
altogether  to  £2491.  The  value  of  the  dwelling-house,  outbuildings,  and  gardens, 
was  £!<00;  and  of  the  land  purchased  in  1836,  was  £500;  but  if  the  four  are  added, 
the  value  would  exceed  the  charges — all  these  values  being"  computed  at  the  date  of 
the  will.  With  the  aid  of  these  extraneous  circumstances,  or  such  as  are  material, 
we  must  construe  the  devises  in  the  will.  We  do  not  rely  on  the  circumstance 
that  the  charges  would  exceed  the  value  of  the  lands,  if  the  dwelling-house,  out- 
buildings, and  garden,  and  the  land  purchased  in  1836,  alone  passed  by  the  devise, 
because  they  afford  a  very  uncertain  criterion  of  the  testator's  intention,  as  distin- 
guished from  the  meaning  of  the  words  used  ;  for  his  notion  of  value  may  be  different 
from  that  of  others,  from  his  own  peculiar  knowledge  or  temperament.  We  proceed, 
therefore,  to  construe  the  words  of  the  bequest  independently  of  the  last-mentioned 
circumstance,  and  ascertain  their  meaning,  applying  to  them  the  ordinary  and  well- 
established  canons  of  construction. 

Upon  reading  the  will  itself,  and  without  reference  to  the  surrounding  circum- 
stances, it  is  obvious  that  the  testator  means  to  devise  lands,  besides  what  would  pass 
under  the  [886]  designation  of  "  dwelling-house,  outbuildings,  and  garden."  It  is 
clear,  also,  that  the  terms  "in  which  I  now  live"  could  apply  to  lands  only  in  a 
secondary  or  improper  sense,  for  no  one  could  live  in  "  lands."  He  may,  however, 
be  said  to  do  so,  if  he  occupies  lands  attached  to  a  dwelling-house  in  which  he  lives, 
or  of  which  the  dwelling-house  was  the  homestead  ;  and  if  in  this  case  it  had  appeared 
that  some  of  the  testator's  lands  in  Tranmere  (other  than  the  after-purchased  croft  or 
close,  with  two  cottages,  which  are  separately  devised)  were  so  occupied,  and  if  his 
other  lands  there  were  not,  the  former  only  would  have  passed,  according  to  the 
maxim,  "Verba  non  debent  accipi  in  demonstrationem  falsam,  qua3  competunt  in 
limitationem  veram  :  "  that  is,  if  there  be  some  lands  in  which  all  the  demonstrations 
are  true,  and  some  wherein  part  are  true  and  part  false,  then  shall  there  be  intended 
words  of  true  limitation  to  pass  only  those  lands  where  all  the  circumstances  are 
true  :  Bacon,  13th  maxim.  But  here  it  appears  that  there  were  no  "  lands  "  whatever 
so  occupied;  and  consequently  that  maxim  does  not  apply.  The  question  comes  to 
this,  whether  any  lands  at  all,  besides  the  croft  or  close  purchased  in  1836,  passed  by 
this  devise. 

1  his  must  depend  upon  the  question,  whether  there  is  a  devise  of  a  thing  certain  ; 
for  if  it  be,  the  addition  of  an  untrue  circumstance  will  not  vitiate  the  devise,  according 
to  the  legal  maxim,  "Falsa  demonstratio  non  nocet."  "Another  certainty  put  to 
another  thing  which  was  of  certainty  enough  before,  is  of  no  manner  of  effect,"  says 
Plowden,  191  ;  "and  there  is  a  diversity  where  a  certainty  is  added  to  a  thing  that 
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is  uncertain,  and  where  to  a  thing  certain ;  as  if  I  release  all  my  lands  in  Dale,  which 
I  have  by  descent  on  the  part  of  my  father,  and  I  have  lands  in  Dale  on  the  part  of 
my  mother,  but  no  lands  by  descent  on  the  part  of  my  father,  the  release  is  void,  and 
so  the  words  of  certainty  added  to  the  general  words  have  effect ;  but  if  the  release 
had  been  of  Whiteaere  in  Dale,  which  I  have  b^'  descent  on  the  part  [887]  of  my 
father,  and  it  was  not  so,  the  release  would  be  valid,  for  this  thing  was  certainly 
enough  expressed  by  the  first  words,  and  the  last  words  were  superfluous  and  of  no 
efl'ect."  If  the  thing  has  substance  and  certainty  enough,  the  untrue  description  is 
of  no  avail. 

Now,  in  this  case,  the  words  shew  that  the  testator  clearly  contemplated  a  certain 
house — "  all  that  messuage,"  and  certain  land.s,  (other  than  the  after-purchased  croft). 
The  will  may  be  considered  to  be  the  same  as  if  the  testator  had  said,  "all  that 
dwelling-house  and  all  those  my  lands  in  Tranmere,  (other  than  the  croft  lately 
I^urchased),  and  in  which  house  and  in  which  lands  I  now  live."  In  such  a  case,  the 
principle,  that  the  addition  does  not  vitiate  the  devise,  would  apply. 

We  are  therefore  of  opinion,  that  the  lands,  being  the  four  fields  or  closes  in 
question,  did  pass  and  have  so  certified  to  his  Honor  the  Vice-Chancellor. 

Certificate  accordingly. 


The  EXCHEQUER  REPORTS.  REPORTS  of 
CASES  ARGUED  and  DETERMINED  in  the 
COURTS  of  EXCHEQUER  and  EXCHEQUER 
CHAMBER,  Hilary  Vacation,  11  VICT.,  to  Trinity 
Vacation,  12  VICT.,  both  inchisive.  By  W.  N. 
WELSBY,  of  the  Middle  Temple  ;  E.  T. 
HURLSTONE,  of  the  Inner  Temple,  and 
J.  GORDON,  of  the  Middle  Temple,  Esquires, 
Barristers-at-Law.     Vol.  II.      London,  1849. 

[1]    Exchequer  Reports.     Hilary  Vacation,  11  Vict. 

Wait  AND  Another  f.  Baker.  Feb.  5  &  7,  1848. — The  defendant,  a  corn-factor, 
residing  at  Bristol,  in  December,  1846,  wrote  to  one  L.,  at  Plymouth,  requesting 
samples  of  barley,  and  to  make  him  an  offer  of  a  cargo.  In  the  same  month  L. 
wrote  to  defendant,  and  sent  samples  of  barley,  and  offered  to  sell  defendant 
from  400  to  500  quarters  f.  o.  b.,  at  Kingsbridge,  or  some  neighbouring  port,  for 
a  certain  sum,  for  cash,  on  handing  bill  of  lading,  or  by  acceptance,  &c.  The 
defendant  accepted  the  terms,  subject  to  L.'s  reply.  L.  acceded  to  defendant's 
proposal,  and  requested  defendant  to  give  him  instructions  about  the  vessel,  in 
order  to  get  her  correctly  insured.  L.  sent  the  defendant  the  charter-party  (not 
under  seal)  of  a  vessel  in  which  the  barley  was  to  be  shipped,  and  which  was 
made  in  L.'s  name.  In  January,  1847,  the  vessel  was  loaded  with  the  barley,  and 
L.  received  from  the  master  the  bill  of  lading,  by  which  the  cargo  was  doliver- 
able  at  Bristol  to  the  order  of  L.,  or  assigns,  on  payment  of  freight.  Subse- 
quently, L.  called  at  the  defendant's  counting-house  in  Bristol,  and  left  the  invoice 
and  unindorsed  bill  of  lading ;  he  afterwards  called  again,  when  a  dispute  arose 
as  to  the  quality  of  the  barley ;  the  defendant,  after  some  further  dispute, 
tendered  the  amount  of  the  cargo  in  money  to  L.,  who  refused  to  accept  it,  but 
took  away  the  bill  of  lading,  and  indorsed  it  to  the  plaintiffs.  The  defendant, 
on  the  arrival  of  the  vessel,  claimed  and  obtained  part  of  the  cargo ;  but  the 
plaintiffs,  on  producing  the  bill  of  lading,  obtained  what  i-emained,  and  paid  the 
freight.  The  jury  found  that  the  defendant  did  not  refuse  to  accept  the  barley 
from  L. ;  that  the  tender  was  unconditional ;  and  that  he  was  not  an  agent 
entrusted  with  the  bill  of  lading  by  defendant : — Held,  in  an  action  of  trover  by 
the  plaintiffs  for  the  value  of  the  barley  so  obtained  by  the  defendant,  that  no 
property  in  the  cargo  passed  to  the  defendant,  either  by  the  transaction  at 
Bristol  or  by  the  shipment  of  the  cargo  on  board  the  vessel  by  L.,  and  that, 
therefore,  the  plaintiffs  were  entitled  to  recover. 

[S.  C.  17  L.  J.  Ex.  307.  Approved,  Jenhjns  v.  Brmon,  1849,  14  Q.  B.  496  ;  Turner  v. 
Liverpool  Docks  Trustees,  1851,  6  Ex.  543.  Discussed,  MiraUta  v.  Imperial  Ottoman 
Bank,  1878,  3  Ex.  D.  169.  Referred  to,  Van  Casteel  v.  Booker,  1848,  2  Ex.  691  ; 
Joyce  V.  Stvann,  1864,  17  C.  B.  (N.  S.),  84  ;  Ex  parte  Pearson;  In  re  Wiltshire  Iron 
Company,  1868,  L.  R.  3  Ch.  Ap.  448  ;  HeilbuU  v.  Eickson,  1872,  L.  R.  7  C.  P.  450; 
Gabarron  v.  Kreeft,  1875,  L.  R.  10  Ex.  280.] 

Trover  for  500  quarters  of  barley.     Pleas  not  guilty,  and  not  possessed ;  upon 
which  issue  was  joined. 
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At  the  trial,  before  Williams,  J.,  at  the  last  Spring  Assizes  for  Somersetshire, 
the  following  facts  appeared  : — The  defendant,  a  corn-factor  at  Bristol,  had  occasional 
dealings  with  a  person  of  the  name  of  Lethbridge,  who  was  also  a  corn-factor  at 
Plymouth,  and  on  the  5th  of  December,  1846,  wrote  to  him  the  following  letter  :— 

"  I  hear  that  the  crop  of  barley  in  the  south  of  Hamp-[2]-shire  is  good  this  year, 
and  that  at  Kingsbridge  the  price  is  low,  compared  with  the  markets  further  east- 
ward. If  you  are  doing  anything  in  the  article  this  season,  and  can  make  me  an 
offer  of  a  cargo,  I  have  no  doubt  but  we  may  have  a  transaction.  Let  me  hear  from 
you  in  due  course.     Send  me  sample  in  letter,  describing  weight,"  &c. 

To  which  Lethbridge  wrote  the  following  answer  on  the  9th  of  that  month  : — 

"I  beg  to  inform  you  that  I  have  not  yet  commenced  buying  barley  in  Kings- 
bridge  market,  farmers  there  standing  out  for  10s.  a  bag.  After  Saturday's  market 
I  will  send  you  a  sample  and  an  offer,  if  possible." 

On  the  1-lrth,  Lethbridge  wrote  the  following  letter  to  the  defendant: — 

"  I  herewith  hand  you  samples  of  common  and  chevalier  barley  of  the  neighbour- 
hood of  Kingsbridge,  and  will  engage  to  sell  you  from  400  to  500  quarters  f.  o.  b. 
barley  at  Kingsbridge,  or  neighbouring  port,  at  40s.  per  quarter  common,  and  42s. 
per  quarter  chevalier,  in  equal  quantities,  for  cash,  on  handing  bills  of  lading,  or 
acceptance  at  two  months'  date,  adding  interest  at  the  rate  of  £5  per  cent,  per  annum, 
subject  to  your  reply  by  course  of  post." 

On  the  16th,  the  defendant  returned  the  following  reply : — 

"  I  beg  to  accept  your  offer  of  250  quarters  of  chevalier  barley,  at  42s.  per 
quarter,  and  250  quarters  common,  at  40s.  per  quarter  f.  o.  b.,  for  cash  payments,  on 
leceipt  of  bill  of  lading  and  invoice,  or  acceptance  at  two  months'  date,  adding  interest 
at  the  rate  of  £5  per  cent,  per  annum,  subject  to  your  reply  by  course  of  post." 

On  the  18th,  Lethbridge  wrote  the  defendant  as  follows  : — 

"Your  favour  of  the  16th  came  duly  to  hand,  and  note  by  it  your  acceptance  of 
my  oiler  of  barley.  I  suppose  I  [3]  am  to  take  up  a  vessel  at  the  best  possible 
freight  I  can  get  her  for.  Please  instruct  me  in  this,  and  say  if  for  Bristol  or  any 
other  port." 

On  the  19th,  the  defendant  wrote  in  answer  : — 

"  I  took  it  for  granted  that  you  would  get  a  vessel  for  the  barley  I  have  bought  of  you 
f.  o.  b.,  and  therefore  did  not  instruct  you  to  seek  one.  I  trust  that  you  will  be  particular 
to  select  a  good  ship,  and  at  the  lowest  possible  freight,  for  this  port ;  and,  above  all, 
take  care  that  the  quality  of  the  barlev  is  fully  equal  to  sample.  A  party,  who  will 
take  part  of  it,  is  extremely  particular  in  these  matters ;  and  the  samples  are  sealed 
and  held  in  the  custody  of  a  third  party.  Please  to  advise  when  you  have  taken  up 
a  vessel,  with  particulars  of  the  port  she  loads  in,  so  that  I  may  get  insurance  done 
correctly." 

After  some  further  correspondence  respecting  the  amount  of  the  freight,  Lethbridge 
wrote  on  the  2.3rd  to  the  defendant : — 

"  I  now  send  you  a  copy  of  charter-party  of  the  '  Emerald,'  which  vessel  will  sail 
for  the  port  of  loading  to-day  or  to-morrow,  and  I  will  lose  no  time  in  getting  her 
loaded." 

The  defendant,  by  letter  dated  the  24th,  acknowledged  the  receipt  of  the  charter- 
party  (not  under  seal),  which  was  dated  on  the  22nd,  and  was  in  the  name  of 
Lethbridge,  to  load  at  Dartmouth,  a  portion  to  be  filled  up  at  Saleombe,  to  proceed  to 
Bristol,  or  any  other  port. 

On  the  28th,  Lethbridge  wrote  to  the  defendant : — 

"  The  '  Emerald  '  will  commence  loading  to-day.  I  hope  to  hand  you  bill  of  lading 
in  the  course  of  the  week." 

And  again  on  the  1st  of  January,  1847  : — 

"  I  hope  to  be  able  to  send  you  invoice  and  bill  of  lading  of  '  Emerald  '  on  Tuesday 
or  Wednesday." 

[4]  And  on  the  6th  of  January  he  wrote  to  the  defendant  as  follows : — 

"  The  '  Emerald  '  is  nearly  loaded  ;  expect  the  bill  of  lading  to-day  or  to-morrow. 
I  expect  to  be  in  Exeter  on  Friday,  when  it  is  very  likely  I  shall  run  down  and 
see  you." 

The  vessel  was  loaded  with  common  and  chevalier-barley  ;  and  on  the  7th  of 
January,  Lethbridge  received  from  the  master  the  bill  of  lading  of  the  cargo,  which 
was   therein    expressed  to  be  deliverable  at  Bristol  to   the  order  of   Lethbridge  or 
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assigns,  paying  the  freight  as  per  charter.  On  the  Sth,  Lethbridge  called  upon  the 
defendant  at  Bristol  early  in  the  morning,  and  left  at  his  counting-house  the  invoice 
and  an  unindorsed  billof  lading.  At  a  subsequent  part  of  the  day,  Lethbridge 
called  a^ain  upon  the  defendant,  when  the  defendant  raised  some  objections 
to  the  quality  of  the  cargo,  and  asserted  that  it  was  inferior  to  the  samples : 
he  also  threatened  he  would  take  the  cargo,  but  sue  Lethbridge  for  eight 
shillings  a  quarter  difference.  After  some  further  dispute  upon  the  matter,  the 
defentiant  offered  Lethbridge  the  amount  of  the  cargo  in  money,  and  said  that  he 
accepted  the  cargo.  Lethbridge,  however,  refused  to  accept  the  money  and  to 
indorse  the  bill  of  lading  to  the  defendant ;  but  took  the  bill  of  lading  from  the 
counter  and  immediately  proceeded  to  the  plaintiffs',  who  were  corn-factors,  and 
had  a  house  of  business  in  the  neighbourhood,  and  indorsed  the  bill  of  lading  to 
them,  and  received  an  advance  upon  it.  The  market  at  that  time  had  risen  consider- 
ably. The  "Emerald"  arrived  on  the  16th,  and  on  the  18th  the  defendant  proceeded 
on  board  and  claimed  the  cargo  as  the  owner,  and  unshipped  1240  bushels  of  the 
barley,  worth  4221.  14s.  ;  but  the  plaintiffs  coming  on  board  during  the  time  the 
cargo  was  being  unshipped,  presented  the  bill  of  lading  and  obtained  the  rest  of  the 
cargo,  and  paid  the  captain  the  freight. 

"[5]  The  jury  found  that  the  defendant  did  not  refuse  to  accept  the  barley  from 
Lethbridge  ;  that  the  tender  was  uncondititional ;  and  that  Lethbridge  was  not  an 
agent  intrusted  with  the  bill  of  lading  by  the  defendant.  His  Lordship  thereupon 
directed  a  verdict  to  be  entered  for  the  plaintiffs  for  4221.  14s.,  reserving  leave  to  the 
defendant  to  enter  a  verdict  for  him. 

A  rule  to  shew  cause  having  been  obtained, 

Crowder,  Barstow,  and  Greenwood  appeared  to  shew  cause,  but  were  stopped  by 
the  Court,  who  called  upon 

Butt  and  Montague  Smith,  in  support  of  the  rule.  In  this  case  the  property  in 
the  barley,  which  came  to  Bristol  in  the  "  Emerald,"  passed  to  the  defendant.  Although, 
in  general,  it  is  necessarj',  in  order  to  pass  the  property  in  goods  shipped  on  board  a 
vessel,  that  the  bill  of  lading  should  be  indorsed  to  the  party  claiming  the  property, 
that  is  not  the  only  mode  as  between  vendor  and  vendee,  where  they  are  the  parties 
to  the  original  contract.  And  payment  is  not  a  condition  precedent.  Here  the  barlej' 
was  put  on  board  at  the  risk  of  the  vendee — the  vessel  was  hired  by  him,  although 
the  charter-party  was  made  in  Lethbridge's  name  ;  and  it  is  submitted  that  he  was 
the  defendant's  agent  for  this  purpose.  The  vendee  would  have  been  liable  for  freight ; 
the  contract,  although  made  for  the  vendee  by  the  vendor,  was,  in  this  re.speet,  the 
same  as  if  it  had  been  made  by  a  third  party.  The  charter-party  was  not  under  seal. 
In  the  letter  of  the  19th  of  December,  the  defendant  requested  Lethbridge  to  get  a 
proper  vessel,  in  order  that  he  (the  vendee)  "  might  get  the  insurance  done  correctly." 
It  is  clear  that  the  intention  of  the  parties  was,  that  the  vessel  should  be  the  vendee's, 
and  that  the  risk  should  be  his.  The  cargo  was  to  be  free  on  board.  There  was, 
therefore,  a  delivery  on  board  the  defendant's  ship,  and  an  appropriation  of  the  cargo. 
[Parke,  B.  At  what  moment  [6]  was  the  acceptance  of  the  cargo  complete  ?  Appro- 
priation may  mean  that  there  has  been  a  selection,  or  an  agreement  that  a  particular 
cargo  shall  be  the  thing  transferred.  Property  never  passes,  unless  there  be  some 
agreement  to  the  effect  that  the  property  shall  pass.  By  the  English  law,  property 
may  pass  by  an  agreement ;  but  the  rule  is  otherwise  in  the  Eoman  law.  The  property 
surely  has  passed  in  the  present  case,  by  the  indorsement  of  the  bill  of  lading,  to  the 
plaintiffs.]  The  lien  of  Lethbridge  was  at  an  end  when  the  money  was  tendered  at 
Bristol,  and  when  the  defendant  said,  "  I  accept  that  particular  cargo  of  500  quarters." 
[Rolfe,  B.  The  jury  do  not  find  an  unconditional  tender  and  acceptance  of  the  money. 
Alderson,  B.  It  is  clear  that  what  took  place  at  Bristol  was  not  sufficient  to  pass  the 
property.  You  must  therefore  shew,  independently  of  that  proceeding,  that  the 
property  passed  :  fcr  the  defendant  there  disputed  the  quality  of  the  corn,  and  the 
parties  did  not  agree  as  to  the  thing.]  In  Oyle  v.  Atkinson  (5  Taunt.  7.59),  A.,  being 
mdebted  to  the  plaintiff",  accepted  an  order  to  purchase  goods  for  him  of  R.,  and  put 
them  on  Ijoard  the  plaintiff's  vessel,  sent  for  them  as  the'plaintift's  goods,  advised  him 
of  the  shipment  for  the  plaintiff's  risk  and  on  his  account,  and  remitted  him  the 
invoices.  He  procured  the  master  to  sign  bills  of  lading  to  the  order  of  blank,  assuring 
him  It  was  immaterial.  He  then  drew  on  the  plaintiff,  and  transmitted  the  bills  and 
bill  of  lading  to  an  agent  in  this  country,  with  instructions  that,  if  the  plaintiff'  did 
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not  accept  the  bills,  the  agent  should  indorse  over  the  bill  of  lading  to  the  payee  of 
the  bills,  which  was  accordingly  done.  And  it  was  there  held,  that  the  property  in 
the  goods  was  changed  by  the  delivery  on  board  the  plaintift"s  ship  ;  and  that  the 
subsequent  indorsement  of  the  bill  of  lading  was  inoperative.  That  case  is  similar 
to  the  present.  [Alderson,  B.  There  the  ship  was  the  plaintiff's ;  the  indorsement  of 
the  bill  of  [7]  lading  was  an  after-thought.]  [They  also  referred  to  Coxe  v.  Harden 
{i  East,  211).] 

Parke,  13.     I  am  of  opinion  that  the  rule  in  the  present  case  ought  to  be  dis- 
charged.    It  is  perfectly  clear  that  the  original  contract  between  the  parties  was  not 
for  a  specific  chattel.       That  contract  would    be   satisfied    by  the   delivery  of   any 
.500  quarters  of  corn,  provided  the  corn  answered  the  character  of  that  which  was 
agreed  to  be  delivered.     By  the  original  contract,  therefore,  no  property  passed  ;  and 
that  matter  admits  of  no  doubt  whatever.     In  order,  therefore,  to  deprive  the  original 
owner  of  the  property,  it  must  be  shewn  in  this  form  of  action — the  action  being  for 
the  recovery  of  the  property — that,  at  some  subsequent  time,  the  property  passed. 
It  may  be  admitted,  that  if  goods  are  ordered  by  a  person,  although  they  are  to  be 
selected  by  the  vendor,  and  to  be  delivered  to  a  common  carrier  to  be  sent  to  the 
person  by  whom  they  have  been  ordered,  the  moment  the  goods,  which  have  been 
selected  in  pursuance  of  the  contract,  are  delivered  to  the  carrier,  the  carrier  becomes 
the  agent  of  the  vendee,  and  such  a  delivery  amounts  to  a  delivery  to  the  vendee ; 
and  if  there  is  a  binding  contract  between  the  vendor  and  vendee,  either  by  note  in 
writing,  or  by  part  payment,  or  subsequently  by  part  acceptance,  then  there  is  no 
doubt  that  the  property  passes  by  such  delivery  to  the  carrier.     It  is  neces.sary,  of 
course,  that  the  goods  should  agree  with  the  contract.     In  this  case,  it  is  said  that 
the  delivery  of  the  goods  on  ship-board  is  equivalent  to  the  deliver}'  I  have  mentioned, 
because  the  ship  was  engaged  on  the  part  of  Lethbridge  as  agent  for  the  defendant. 
But  assuming  that  it  was  so,  the  delivery  of  the  goods  on  board  the  ship  was  not  a 
delivery  of  them  to  the  defendant,  but  a  delivery  to  the  captain  of  the  vessel,  to  be 
carried  under  a  bill  of  lading,  and  that  bill  of  [8]  lading  indicated  the  person  for 
whom    they  were   to   be   carried.     By  that   bill   of   lading   the   goods    were    to   be 
carried   by    the   master   of   the   vessel   for   and   on    account   of   Lethbridge,    to   be 
delivered   to    him    in    ease    the   bill   of    lading   should    not   be   assigned,    and    if   it 
should,  then  to  the  assignee.       The  goods,  therefore,  still  continued  in  the  posses- 
sion of  the  master  of  the  vessel,  not  as  in  the  case  of  a  common  carrier,  but  as  a  person 
carrying  them  on  behalf  of  Lethbridge.     There  is  no  breach  of  duty  on  the  part  of 
Lethbridge,  as  he  stipulates  under  the  original  contract  that  the  price  is  to  be  jjaid  on 
the  delivery  of  the  bill  of  lading.     It  is  clearly  contemplated  by  the  original  contract, 
that,  by  the  bill  of  lading,  Lethbridge  should  retain  control  over  the  property.   It  seems 
to  me  to  follow  that  the  delivery  of  the  500  quarters  to  the  captain,  to  be  delivered  to 
Lethbridge,  is  not  the  same  as  a  delivery  of  500  quarters  to  a  common  carrier  by  order 
of  the  consignee.     The  act  of  delivery,  therefore,  in  the  present  case,  did  not  pass  the 
property.    Then,  what  subsequent  act  do  we  find  which  had  that  effect?   It  is  admitted 
by  the  learned  counsel  for  the  defendant,  that  the  property  does  not  pass,  unless 
there  is  a  subsequent  appropriation  of  the  goods.     The  word  appropriation  may  be 
understood  in  different  senses.  It  may  mean  a  selection  on  the  part  of  the  vendor,  where 
he  has  the  right  to  choose  the  article  which  he  has  to  supply  in  performance  of  his 
contract ;  and  the  contract  will  shew  when  the  word  is  used  in  that  sense.     Or  the 
■word  may  mean,  that  both  parties  have  agreed  that  a  certain  article  shall  be  delivered 
in  pursuance  of  the  contract,  and  yet  the  property  may  not   pass    in    either   case. 
For  the  purpose  of  illustrating  this  position,  suppose  a  carriage  is  ordered  to  be  built 
at  a  coachmaker's,  he  may  make  any  one  he  pleases,  and,  if  it  agree  with  the  order, 
the  party  is  bound  to  accept  it.     Now  suppose  that,  at  some  period  subsequent  to 
the  order,  a  further  bargain  is  entered  into  between  this  party  and  the  coachbuilder, 
[9]  by  which  it  is  agreed  that  a  particular  carriage  shall  be  delivered.     It  would  depend 
upon  circumstances  whether  the  property  passes,  or  whether  merely  the  original  contract 
is  altered  from  one  which  would  have  been  satisfied  by  the  delivery  of  any  carriage 
answering  the  terms  of  the  contract,  into  another  contract  to  supply  the  particular 
carriage, — which,  in  the  Roman  law,  was  called  obligatio  certi  corporis,  where  a  person 
is  bound  to  deliver  a  particular  chattel,  but  where  the  property  does  not  pass,  as  it 
never  did  by  the  Eoman  law,  until  actual  delivery  ;  although  the  property,  after  the 
contract,  remained  at  the  risk  of  the  vendee,  and  if  lost  without  any  fault  in  the 
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vendor,  the  vendee,  and  not  the  vendor,  was  the  sufferer.  The  law  of  England  is 
different :  hei-e,  property  does  not  pass  until  there  is  a  bargain  with  respect  to  a  specific 
article,  and  everything  "is  done  which,  according  to  the  intention  of  the  parties  to  the 
bargain,  was  necessary  to  transfer  the  property  in  it.  "  Appropriation  "  may  also  be 
used  in  another  sense,  and  is  the  one  in  which  Mr.  Butt  uses  it  on  the  present  occasion  ; 
viz.  where  both  parties  agree  upon  the  specific  article  in  which  the  property  is  to  pass, 
and  nothing  remains  to  be  done  in  order  to  pass  it.  It  is  contended  in  this  case  that 
something  of  that  sort  subsequently  took  place.  I  must  own  that  I  think  the  delivery 
on  board  "the  vessel  could  not  be  an  appropriation  in  that  sense  of  the  word.  It  is  an 
appropriation  in  the  first  sense  of  the  word  only  ;  the  vendor  has  made  his  election 
to  deliver  those  500  quarters  of  corn.  The  next  question  is,  whether  the  circum- 
stances which  occurred  at  Bristol  afterwards  amount  to  an  agreement  by  both  parties 
that  the  property  in  those  -500  quarters  should  pass.  I  think  it  is  perfectly  clear  that 
there  is  no  pretence  for  saying  that  Lethbridge  agreed  that  the  property  in  that  corn 
should  pass.  It  is  clear  that  his  object  was  to  have  the  contract  repudiated,  and 
thereby  to  free  himself  from  all  obligation  to  deliver  the  cargo.  On  the  other  hand, 
as  has  been  observed,  the  defendant  wished  to  obtain  the  cargo,  and  [10]  also  to  have 
the  power  of  bringing  an  action  if  the  corn  did  not  agree  with  the  sample.  It  seems 
evident  to  me  that,  at  the  time  when  the  unindorsed  bill  of  lading  was  left,  there  was 
no  agreement  between  the  two  parties  that  that  specific  cargo  should  become  the 
property  of  the  defendant.  If  that  is  so,  the  case  remains,  as  to  the  question  of 
property,  e.xactly  as  it  did  after  the  original  contract.  There  is  a  contract  to  deliver 
a  cargo  on  board,  and  probably  for  an  assignment  of  that  cargo  by  indorsing  the  bill 
of  lading  to  the  defendant ;  but  there  was  nothing  which  amounted  to  an  appropria- 
tion, in  the  sense  of  that  term  which  alone  would  pass  the  property.  The  result  is, 
that,  in  this  action  of  trover,  the  plaintiffs,  claiming  under  Lethbridge  by  the  indorse- 
ment of  the  bill  of  lading,  are  entitled  to  the  property ;  and  then  Mr.  Baker  has  his 
remedy  against  him  for  the  non-fulfilment  of  his  contract,  which  he  certainly  has  not 
fulfilled. 

Alderson,  B.  I  am  of  the  same  opinion.  The  circumstances  of  the  case  clearly 
shew  that,  when  the  cargo  was  put  on  board  the  vessel,  the  property  in  the  cargo  did 
not  pass.  The  vendor,  at  that  time,  chooses  a  certain  quantity  of  corn,  which  he 
intends  to  ofi'er  to  the  party  in  performance  of  his  contract ;  but  he  keeps  it  as  his 
property  in  the  meantime.  Such  being  the  state  of  matters,  the  property  in  that 
state  arrives  at  Bristol,  and  there  is  nothing  to  shew  that  there  was  any  transaction 
which  amounted  to  an  agreement  between  the  parties  to  alter  that  arrangement  ; 
therefore  the  property  did  not  pass  at  all ;  and  as  the  one  party  has  not  tendered  the 
barley  in  discharge  of  his  contract,  the  other  party  has  his  action  against  him. 

EoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 

[11]  HiBBERD  V.  Knight.  Feb.  9,  18-18.— In  an  action  on  a  covenant  by  lessee 
against  lessor,  where  the  lease  had  been  executed  by  defendant's  agent  under 
a  power  of  attorney,  upon  whom  a  subpa-na  duces  tecum  had  been  served,  but 
not  in  proper  time  : — Held,  that  secondary  evidence  of  the  contents  of  the  power 
of  attorney  ought  not  to  be  admitted. — An  attorney  cannot  be  compelled  by  the 
Court  to  disclose  the  contents  of  a  client's  deed  in  his  possession,  but  if  he  do  so 
willingly  the  evidence  may  be  received. 

[S.  C.  17  L.  J.  Ex.  119 ;    12  Jur.  162.] 

Covenant  on  an  indenture  of  lease.     Plea,  (amongst  others),  non  est  factum. 

At  the  trial  of  the  cause,  before  Williams,  J.,  at  the  last  Summer  Assizes  for 
Somersetshire,  it  appeared  that  the  action  was  brought  by  the  plaintiff,  the  lessee, 
against  the  defendant,  the  lessor,  for  the  breach  of  certain  covenants  in  an  indenture 
of  lease  entered  into  by  them.  The  defendant  was  possessed  of  large  landed  estates 
in  this  country,  but  resided  abroad,  and  the  management  of  his  affairs  had  for  a  long 
time  been  in  the  hands  of  his  son,  who  acted  under  a  power  of  attorney.  The  lease 
in  question  was  executed  by  the  son,  for  the  defendant,  under  this  power  of  attorney. 
The  son,  who  was  called  as  a  witness,  failed  to  produce  the  power  of  attorney.  A 
subprena  duces  tecum  had  been  served  on  him,  but  at  too  late  a  period.     The  learned 
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Judge  admitted  secondary  evidence  of  the  contents  of  the  power  of  attorney :  and 
the  plaintiff  had  a  verdict,  with  leave  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

Crowder  having  obtained  a  rule  nisi, 

Kinglake,  Serjt.,  now  shewed  cause.  This  power  of  attorney  was  as  material  a 
document  as  the  lease  itself,  and  must  be  taken  to  have  been  in  custody  with  the 
lease.  The  custody  of  the  son  was  the  proper  custody.  There  was  evidence  that  he 
alone  managed  all  the  business,  and  that  his  father  never  interfered.  [Eolfe,  B.  The 
lessor  is  the  most  unlikely  person  to  have  the  lease.  Alderson,  B.  Of  the  three  parties, 
either  the  lessor  or  his  attorney  would  properly  have  the  custody  of  it.]  The  service 
of  a  subpcena  duces  tecum  was  not  necessary. 

Crowder,  contra,  was  not  called  upon. 

[12]  Pakke,  B.  The  rule  in  this  case  must  be  made  absolute.  This  power  of 
attorney  is  the  deed  of  the  attorney  to  whom  it  was  given,  and  he  is  to  keep  it,  and 
under  it  to  shew  that  he  has  authority  for  what  he  has  done.  The  witness  should 
have  been  duly  served  with  a  subpcena  duces  tecum  ;  and  in  case  he  had  not  produced 
the  deed,  he  might  have  been  punished.  The  case  of  Marston  v.  Downes  (6  C.  &  P. 
oSl)  is  often  referred  to.  There  a  witness,  an  attorney,  refused  to  produce  a  title- 
deed  because  it  was  his  client's,  but  he  told  the  contents  of  the  deed  willingly.  My 
brother  Ludlow  objected  to  the  evidence,  not  on  the  ground  that  the  attorney  was 
privileged,  but  that  no  secondary  evidence  could  be  given  of  the  deed,  which  was 
itself  in  existence.  Mj^  brother  Patteson  ruled  that  secondary  evidence  might  be 
given,  as  the  party  was  not  obliged  to  give  up  his  deeds,  and  that,  if  the  attorney  did 
not  insist  upon  his  privilege,  but  chose  willingly  to  disclose  the  contents  of  them, 
the  evidence  might  be  received.  Thus  explained,  the  case  is  correct.  Where  a  deed 
is  in  the  possession  of  a  person  which  he  is  not  obliged  to  produce  under  a  subpcena 
duces  tecum,  you  may  give  secondary  evidence  of  its  contents  as  you  have  done  every- 
thing to  obtain  it.  The  cases  of  Ditcher  v.  Kenrick  (1  C.  &  P.  161),  and  Doe  d.  Gilbert 
V.  Ro:<s  (7  M.  &  W.  102),  are  authorities  which  shew  this. 

Alderson,  B.  The  second  point  in  the  case  of  Marston  v.  Downes  requires  explana- 
tion. It  would  seem,  from  the  report  of  that  case,  that  an  attorney  can  be  compelled 
by  the  Court  to  divulge  the  contents  of  his  client's  deed.  The  Court  will  hear  him, 
and  receive  his  evidence,  if  he  does  so  willingly,  but  the  Court  cannot  insist  upon  it. 

Eolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

[13]  Hooper  1-.  Williams.  Feb.  5,  1848. — A  declaration  alleged  that  the  defendant 
made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  to  the  bearer 
thereof  £150,  two  months  after  date,  and  delivered  the  note  to  K.,  who  thereby 
became  the  bearer  thereof,  and  who  indorsed  and  delivered  it  to  the  plaintiff,  who 
thereby  became  the  bearer  thereof.  At  the  trial,  the  plaintiff  produced  in  evidence 
a  note  payable  to  the  defendant's  own  order,  and  indorsed  by  him  in  blank,  and 
afterwards  indorsed  by  K.  The  note  bore  a  is.  6d.  stamp : — Pleld,  that  though 
until  indorsement  the  note  was  an  incomplete  instrument,  upon  which  no  right 
to  sue  could  exist,  yet  the  effect  of  the  indorsement  was  to  render  it  a  valid  pro- 
missory note  payable  to  bearer,  and  consequently  it  was  properly  described  in 
the  declaration,  and  properly  stamped. — Such  a  note,  before  indorsement,  amounts 
to  a  promise  to  pay  the  sum  therein  mentioned  to  the  person  to  whom  the  maker 
should  afterwards  by  indorsement  order  it  to  be  paid,  such  indorsement  being 
intended  to  have  the  same  operation  as  if  put  on  a  complete  note.  If  the 
indorsement  should  be  to  a  particular  person,  or  to  A.  B.  or  his  order,  it  would 
be  a  note  payable  to  that  person,  or  to  A.  B.  or  his  order ;  and  if  in  blank,  it 
would  be  payable  to  bearer,  in  like  manner  as  a  sum  secured  by  a  complete  note 
would  have  been  by  similar  indorsement : — Semble,  that  the  holder  might  fill  up 
the  blank  indorsement  by  writing  over  it  his  own  name,  and  so  make  it  payable 
to  himself. 

[S.  C.  17  L.  J.  Ex.  315 ;  12  Jur.  270.] 

The  declaration  stated,  that  the  defendant,  on  the  12th  of  November,  a.d.  1846, 
made  his  promissory  note  in  writing,  and  thereby  promised  to  pay  to  the  bearer 

Ex.  Div.  X.— 13 
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thereof  £150  for  value  received  two  months  after  the  date  thereof,  which  period  had 
elapsed  before  the  commencement  of  this  suit ;  and  the  defendant  then  delivered  the 
said  note  to  one  J.  Kent,  who  thereby  became  the  bearer  thereof,  and  who  indorsed 
and  delivered  it  to  the  plaintiff,  who  thereby  became  the  bearer  thereof ;  whereof  the 
defendant  then  had  notice,  and  then,  in  consideration  of  the  premises,  promised  to 
pay  the  amount  of  the  note  to  the  plaintiflT  according  to  the  tenor  and  effect  thereof. 
Breach,  non-payment. 

The  defendant  pleaded,  that  he  did  not  make  the  note. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Surrey  Spring  Assizes,  1847,  the 
plaintiff  gave  in  evidence  the  following  note  : — 

"Camberwell,  Nov.  12,  1846. 

"Two  months  after  date,  I  promise  to  pay  to  my  own  order  £1.50,  value  received. 

"James  Williams." 

The  note,  which  bore  a  4s.  6d.  stamp,  was  indorsed  in  blank  by  the  defendant, 
and  afterwards  by  J.  Kent.  It  was  objected,  on  the  part  of  the  defendant,  that  the 
instru-[14]-ment  "given  in  evidence  was  not  a  promissory  note  within  the  stat.  .3  &  4 
Anne,  c.  i),  and  that  it  did  not  support  the  declaration  ;  also  that  it  should  have  been 
stamped  as  an  agreement ;  or  if  the  indorsement  by  the  defendant  were  treated  as 
a  new  contract,  then  a  new  stamp  would  be  requisite.  The  learned  Judge  directed 
a  nonsuit,  reserving  leave  for  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  the 
amount  of  the  note. 

Channell,  Serjt.,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly ;  against 
which, 

Montagu  Chambers  and  Ogle  shewed  cause  in  Hilary  Term  (January  18).  The 
instrument  given  in  evidence  is  not  a  promissory  note  within  the  3  &  4  Anne,  c.  9,  s.  1. 
The  same  point  was  decided  by  this  Court  in  the  case  of  Flight  v.  Maclean  (16  M. 
&  W.  51).  There  the  first  count  of  the  declaration  stated,  that  the  defendant  made 
his  promissory  note  in  writing,  and  thereb}'  promised  to  pay  to  the  order  of  the  defen- 
dant £500,  two  months  after  date,  and  indorsed  the  same  to  the  plaintiff.  To  that 
count  there  was  a  special  demurrer,  on  the  ground  that  a  note  payable  to  the  maker's 
order  was  not  a  legal  instrument,  and  could  not  be  negotiated.  The  Court  held  the 
count  bad,  as  the  instrument  declared  on  was  not  a  promissory  note  within  the  statute 
of  Anne.  A  contrary  decision,  however,  was  come  to  by  the  Court  of  Queen's  Bench, 
in  a  subsequent  case  of  fFood  v.  Myitan  (T.  T.,  1847,  June  4,  13;  10  Q.  B.  805). 
There  the  declaration  was  in  the  same  form,  and,  after  verdict  for  the  plaintiff', 
a  motion  was  made  to  arrest  the  judgment,  on  the  ground  that  a  note  payable  to  the 
order  of  the  maker  was  not  a  negotiable  instrument ;  and  therefore  that,  on  the  face 
of  the  declaration,  no  title  or  right  of  action  in  the  plaintiff  was  shewn.  The  Court 
discharged  the  rule,  holding  that  [15]  such  a  note  was  within  the  statute  of  Anne,  and 
assignable  by  indorsement.  If  that  decision  be  correct,  from  what  time  would  the 
Statute  of  Limitations  begin  to  run — whether  from  the  date  of  the  note  or  the  time 
of  the  indorsement?  It  will  be  argued  on  the  other  side,  that,  assuming  the  promise 
by  the  maker  of  the  note  to  pay  himself  was  invalid,  still,  when  he  indorsed  his  name 
upon  the  instrument,  it  became  a  valid  promissory  note,  payable  to  bearer ;  but  the 
indorsement  imports  that  he  has  given  an  order  to  that  person  whom  he  agrees  to 
pay,  not  to  the  bearer.  The  cases  relating  to  the  effect  of  an  indorsement  of  an  incom- 
plete instrument  arose  on  bills  of  exchange,  which,  as  observed  by  Lord  Mansfield  in 
Hetjlyii  V.  Adamson  (2  Bur.  676),  bear  no  similitude  to  promissory  notes.  Pearson  v. 
Garrett  (4  Mod.  242)  is  an  authority  to  shew  that  a  note  in  this  form  would  have  been 
void  before  the  statute  of  Anne ;  and  that  act  gives  no  right  to  sue  on  it  as  if  payable 
to  bearer.  The  plaintiff  should  have  declared  on  the  original  contract,  and  then  the 
note  would  have  been  good  evidence  of  it :  Gierke  v.  Martin  (2  Lord  Raym.  757).  The 
instrument  is  improperly  described  in  the  declaration  as  a  note  payable  to  bearer : 
Burmester  v.  Hogarth  (11  M.  &  W.  97).  But  if  the  decision  of  the  Court  of  Queen's 
Bench  in  TFood  v.  Mytton  be  correct,  and  this  note  is  within  the  statute  of  Anne,  the 
declaration  should  have  stated  it  as  a  note  payable  to  the  maker's  own  order.  A 
similar  note  was  so  declared  on  in  Isaac  v.  Farrar  (1  M.  &  W.  65).  At  all  events,  if 
the  effect  of  the  indorsement  was  to  render  the  instrument  a  note  payable  to  bearer 
it  would  require  a  new  stamp. 

J.  Brown,  in  support  of  the  rule.     In  Flight  v.  Maclean  (16  M.  &  W.  53)  this  point 
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was  not  fully  discussed  ;  it  became  unnecessary  to  do  so,  as  the  plaintiff  was  entitled 
to  judgment  at  all  events  on  [16]  one  of  the  counts.  When  a  promissory  note  is 
made  payable  to  the  maker's  own  order,  and  he  indorses  it,  it  becomes  in  legal  eSect 
a  note  payable  to  bearer,  and  so  falls  within  the  statute  of  Anne.  It  is  competent  for 
the  holder  to  write  above  the  indorsement,  "pay  to  bearer."  That  is  evident  from 
the  case  of  Lucas  v.  Marsh  (Barnes,  453),  which  was  an  action  by  the  indorsee  of  a 
promissory  note,  and  on  the  trial  the  note  was  produced,  indorsed  by  the  drawer,  and 
not  superscribed.  And  the  question  on  the  point  reserved  was,  whether  or  no,  after 
the  objection  taken,  the  indorsement  to  the  plaintiff  could  be  supplied  by  the  Court. 
It  was  held  that  the  words  "  pay  the  contents,"  &c.,  might  be  put  or  set  over  the 
name  indorsed  in  court.  The  property  is  transferred  by  the  indorsement,  and  where 
the  indorsement  appears  to  be  superscribed,  the  Court  never  inquires  when  the  super- 
scription was  written.  Mffre  v.  Manning  (1  Comyns,  311)  is  an  authority  to  the  same 
effect.  When  the  maker  of  a  note  promises  to  pay  to  his  own  order,  it  is  the  same  as 
if  he  had  said,  "I  will  pay  to  the  peison  I  order."  Then  the  effect  of  his  indorsement 
is  to  order  payment  to  bearer,  and  so  the  instrument  becomes  in  terms  a  promissory 
note  payable  to  bearer.  The  superscription  has  relation  to  the  time  of  the  indorse- 
ment ;  until  then  the  instrument  remains  wholly  inoperative.  Cruchky  v.  Clarance 
(2  M.  &  Sel.  90)  decided  that  a  bill  of  exchange,  drawn  and  issued  in  blank  for  the 
name  of  the  payee,  may  be  filled  up  by  a  bona  tide  holder  with  his  own  name.  Le 
Blanc,  J.,  there  says, — "It  is  the  same  thing  as  if  the  defendant  had  made  the  bill 
payable  to  bearer."  In  Peacock  v.  Rhodes  (2  Doug.  633),  liOrd  Mansfield  says, — "  I  see 
no  difference  between  a  note  indorsed  in  blank  and  one  payable  to  bearer.  They  both 
go  by  delivery,  and  possession  proves  property  in  both  cases."  In  Chitty  on  Bills 
(p.  229,  9th  ed.),  it  is  said  that  an  indorsement  in  [17]  blank  is  sufficient  to  transfer 
the  right  of  action  to  any  bona  fide  holder,  and,  so  long  as  it  continues  in  blank,  makes 
the  bill  or  note  payable  to  bearer.  This  instrument  must  have  been  intended  to  operate 
in  some  way  ;  and  if  it  can  only  operate  by  being  payable  to  bearer,  the  Court  will 
give  it  that  construction,  upon  the  principle  acted  upon  bj^  the  House  of  Lords  in  the 
case  of  Gibs<m  v.  Mind  (1  H.  Blac.  .569).  There  a  bill  of  exchange  was  drawn  in  favour 
of  a  fictitious  payee,  with  the  knowledge  as  well  of  the  acceptor  as  the  drawer,  and 
the  name  of  such  payee  was  indorsed  on  it  by  the  drawer,  with  the  knowledge  of  the 
acceptor,  which  fictitious  indorsement  purported  to  be  to  the  drawer  himself  or  his 
order,  and  then  the  drawer  indorsed  the  bill  to  an  innocent  indorsee  for  a  valuable 
consideration  ;  and  it  was  held,  that  the  latter  might  recover  against  the  acceptor  as 
on  a  bill  payable  to  bearer.  Hotham,  B.,  there  says,  "  It  having  been  found,  then, 
that  the  plaintiffs  in  error  knew  at  the  time  of  their  acceptance  that  the  name  of  John 
White  was  a  mere  fiction,  they  must  be  presumed  to  have  known  more,  namely,  that 
no  regular  or  formal  title  could  ever  be  traced  through  him  by  any  holder  of  the  bill. 
If,  therefore,  they  have  accepted  a  bill,  which  they  knew  was  so  framed  as  to  be 
incapable  of  being  proved  in  the  shape  it  bore,  they  shall  nevertheless  be  held  to  their 
undertaking  to  pay  it,  though  it  be  presented  to  them  in  another ;  because  they 
themselves  have  induced  such  necessity ;  for  it  is  a  known  rule  of  law  that  no  man 
shall  take  advantage  of  his  own  wrong."  Gould,  J.,  says,  "As  it  appears  that  the 
drawers  and  drawees  knew  that  no  such  person  as  John  White  existed,  and  therefore 
that  it  was  impossible  that  there  should  be  such  an  indorsement  as  the  bill  literally 
seems  to  require,  and,  consequently,  that  it  could  never  have  been  intended  that  there 
should  be  such  an  indorsement,  I  think  that  must  be  rejected  as  surplusage  and 
repugnant.  The  bill  will  then  stand  as  a  direction  to  pay  to  order ;  and  supposing 
it  to  [18]  have  been  drawn  in  that  form,  to  pay  to  order,  I  consider  the  word  our 
must  have  been  supplied  by  a  necessary  subintelligitur,  and  then,  the  bill  being  indorsed 
to  the  plaintiffs  for  a  full  and  valuable  consideration,  they  became  the  bona  fide 
holders,  and,  upon  this  construction,  clearly  entitled  to  recover  against  the  acceptors." 
So  here,  the  indorsement  being  in  blank,  its  legal  effect  is  to  make  the  note  payable 
to  bearer  until  otherwise  filled  up,  and  then  payable  to  order.  A  bill  will  be  valid 
where  there  is  only  one  party  to  it ;  for  a  man  may  draw  on  himself,  payable  to  his 
own  order :  Chitty  on  Bills,  9th  ed.,  p.  24 ;  Story  on  Bills,  s.  3.5.  The  Court  will  put 
a  liberal  construction  on  the  statute  of  Anne  :  Oridge  v.  Sherborne  (11  M.  &  W.  374). 
The  Statute  of  Limitations  would  not  run  until  there  was  a  cause  of  action,  that  is, 
after  indorsement.  This  being,  then,  a  promissory  note  payable  to  bearer,  is  properly 
described  in  the  declaiation.     Edis  v.  Berry  (6  B.  &  C.  433)  decided  that,  where  an 
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instrument  is  so  ambiguous  in  terms  as  to  make  it  doubtful  whether  it  be  a  bill  of 
exchange  or  promissory  note,  the  holder  may,  at  his  election,  (as  against  the  maker 
of  the  itistrument),  treat  it  as  either.  Assuming,  then,  that  this  instrument  became, 
bv  indorsement,  a  valid  note  payable  to  bearer,  no  new  stamp  would  be  requisite,  for, 
uiitii  indorsement,  it  had  no  operation  as  a  promissory  note. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  In  this  case,  we  think  the  rule  to  enter  a  verdict  for  the  plaintift" 
should  be  made  absolute.  The  plaintift'  declared  on  a  note  for  XLdO  at  two  months, 
made  by  the  defendant,  and  payable  to  bearer,  which  the  defendant  delivered  to  one 
J.  K.  Kent,  and  Kent  indorsed"  to  the  plaintift".  The  defendant  pleaded,  that  he  did 
not  make  the  note.  On  the  trial,  the  plaintiff  produced  a  note  corresponding  in  date, 
made  by  the  defendant,  whereby  he  promised  to  pay  to  his  own  order  £150,  two 
months  after  date.  [19]  The  note  was  indorsed  in  blank  by  the  defendant,  and 
afterwards  by  J.  K.  Kent.  My  Brother  Channell  objected  to  the  receipt  of  the  note 
in  evidence,  on  the  ground  of  variance,  and  that  it  was  not  a  note  within  the  stat. 
3  it  4  Anne,  c.  9,  and  not  obligatory  as  a  note  ;  and  if  so,  that  it  required  a  stamp 
as  an  agreement,  or  that  the  indorsement  by  Kent  made  it  a  new  note,  so  that  it 
required  a  new  note  stamp.  Lord  Denman  allowed  the  objections,  reserving  the 
points.  On  shewing  cause  the  principal  question  was,  what  the  effect  of  this  instru- 
ment was  as  it  stood  originally  before  it  was  indorsed,  and  whether  it  was,  within  the 
Stat.  3  &  4  Anne,  c.  9,  a  good  and  valid  note,  payable  to  the  order  of  the  maker.  The 
opinion  of  this  Court  and  that  of  the  Queen's  Bench,  as  to  this  point,  are  at  variance 
with  one  another.  In  Flight  v.  Maclean,  this  Court  held,  on  special  demurrer  to  the 
first  count  of  a  declaration  stating  a  note  payable  to  the  order  of  the  makei',  and 
indorsed  to  the  plaintiff',  that  the  count  was  bad,  such  a  note  not  being  within  the 
statute  of  Anne.  The  case  of  Wood  v.  Myiton  afterwards  came  on  in  the  Queen's  Bench. 
It  was  an  action  on  a  similar  note  indorsed  to  the  plaintift^.  After  verdict  for  the 
plaintift',  a  motion  was  made  in  arrest  of  judgment;  and  the  Court  discharged  the 
rule,  hokling,  after  a  minute  examination  of  all  the  provisions  of  the  statute  of  Anne, 
that  such  a  note  was  within  that  statute,  and  assignable  by  indorsement.  Though 
these  decisions  are  not  at  variance,  as  will  be  afterwaids  explained,  the  construction 
of  the  statute  by  two  Courts  differs.  After  a  careful  perusal  of  the  statute,  we  must 
say  that  we  do  not  think  that  it  ever  contemplated  the  case  of  notes  payable  to  the 
maker's  order,  which  are  incomplete  instruments,  and  have  no  binding  effect  on  any 
one  till  indorsed.  The  Court  of  Queen's  Bench  thought,  that  though  the  first  part  of 
the  first  section  of  the  statute  of  Anne  applied  only  to  notes  payable  to  another  person, 
or  his  order,  or  to  bearer,  which  notes  it  makes  obligatoiy  between  the  parties,  yet 
that  the  second  part  applies  to  every  note  [20]  payable  to  any  person,  and  therefore 
includes  a  note  payable  to  the  maker  or  his  order.  It  appears  to  us  that  this  is  not 
the  meaning  of  this  part  of  the  section,  which  is,  as  we  think,  intended  to  make  those 
instruments,  to  which  it  had  previously  given  an  obligatory  eft'ect  between  the  original 
parties,  transferable  to  third  persons,  so  as  to  enable  them  to  sue  upon  them  as  upon 
the  transfer  of  bills  of  exchange.  The  previous  part  of  the  section  had  given  to  the 
payee,  when  the  note  was  made  payable  to  another  person  ;  or  to  another  person  or 
order ;  and  to  the  bearer,  whoever  at  any  time  he  might  be,  a  right  to  sue  ;  thus  pro- 
viding entirely  for  notes  payable  to  bearer,  whether  in  the  hands  of  the  original  or 
a  [subsequent  bearer.  And  then  the  section  pioceeds  to  make  the  class  of  notes 
payable  to  a  person  or  order  ti'ansferable.  We  think  that  the  legislature,  by  the 
second  part  of  the  section,  could  only  mean  to  make  that  instrument,  which  gave  a 
right  to  sue,  assignable  ;  and  no  right  to  sue  could  exist  in  any  one,  in  the  case  of  a 
note  payable  to  the  maker's  order,  until  the  ordei'  was  made  in  the  shape  of  an  indorse- 
ment:  until  that  indorsement  was  made,  it  was  an  imperfect  instrument,  and,  in 
truth,  not  a  promissory  note  at  all,  and  consequently  not  transferable  under  the 
statute.  What,  then,  is  the  effect  of  the  indorsement  to  another  person  1  We  think 
it  was  to  perfect  the  incomplete  in.strument,  so  that  the  original  writing  and  indorse- 
ment taken  together  became  a  binding  contract,  though  an  informal  one,  between  the 
maker  and  the  indorsee,  and  then,  and  not  till  then,  it  became  an  assignable  note. 

It  is  well  settled,  that  no  particular  form  of  words  is  necessary  to  constitute  a 
promissory  note.  If  a  man  draws  an  instrument  in  the  form  of  a  bill  of  exchange  on 
himself,  and  accepts  it,  it  is  a  promissory  note.     If  he  says,  "  I  pay  to  A.  B.  £100," 
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and  adds  an  address  to  the  instrumeat,  it  may  be  declared  on  as  a  note.  What,  then, 
is  the  meaning  of  the  instrument  in  question  ?  Before  the  indorsement,  it  may  be 
considered  to  be  a  promise  to  pay  £1-50,  two  months  after  date,  to  the  person  to  whom 
[21]  the  maker  should  afterwards,  by  indorsement,  order  the  amount  to  be  paid,  such 
indorsement  being  intended  to  have  the  same  operation  as  if  put  on  a  complete  note. 
If,  then,  the  indorsement  should  be  to  a  particular  person,  or  to  A.  B.  or  his  order,  it 
would  be  a  note  payable  to  that  person,  or  to  A.  B.  or  his  order ;  and  if  in  blank,  it 
would  be  payable  to  bearer,  in  like  manner  as  a  sum  secured  by  a  complete  note  would 
have  been  by  similar  indorsements.  It  may  follow  as  a  consequence,  that  the  holder 
might  till  up  the  blank  indorsement  by  writing  over  it  his  own  name,  and  so  make  it 
payable  to  himself,  although  it  is  not  necessary  to  determine  that  point ;  and,  reading 
the  note  as  payable  to  bearer,  any  one  may  afterwards  indorse  his  own  name,  and  so 
make  himself  liable  to  subsequent  holders,  as  the  indorser  of  a  complete  note  payable 
to  bearer  would  do :  Story  on  Notes,  s.  132. 

It  appears  to  us,  then,  that  the  instrument  in  this  case  was,  when  it  first  became  a 
binding  promissory  note,  a  note  payable  to  bearer,  and  consequently  was  properly 
de.scribed  in  the  declaration. 

This  view  of  the  case  reconciles  the  decision  of  this  Court  in  Flight  v.  Maclean 
with  that  of  the  Queen's  Bench  in  Wood  v.  MijUon ;  but  not  the  reasons  given  for 
those  decisions.  In  the  case  in  this  court,  the  declaration  was  bad  on  special  demurrer, 
as  it  did  not  set  out  the  legal  effect  of  the  instrument.  In  that  in  the  Queen's  Bench, 
the  motion  being  for  arrest  of  judgment,  the  declaration  was,  in  substance,  good  ;  for 
it  set  out  an  inartiKcial  contract,  which  had  the  legal  effect  of  a  valid  note  payable,  as 
stated  on  the  record,  to  the  plaintiff. 

The  difference  between  the  two  Courts  in  the  construction  of  the  statute  is  of  no 
practical  consequence,  as,  in  our  view  of  the  case,  securities  in  this  informal,  not  to 
say  absurd,  form,  are  still  not  invalid  ;  and  it  might  be  of  much  inconvenience  if  they 
were,  for  there  is  no  doubt  that  this  form  of  note,  probably  introduced  long  after  the 
statute  of  Anne,  and  for  what  good  reason  no  one  can  tell,  has  become  of  late  [22]  years 
exceedingly  common  ;  and  it  is  obvious  that,  until  they  are  indorsed,  they  must  always 
remain  in  the  hands  of  the  maker  himself,  and  so  he  can  never  be  liable  upon  them. 

The  objection  to  the  stamp,  in  our  view  of  the  case,  cannot  prevail,  as  the  note  was 
a  valid  note  at  two  months,  payable  to  bearer  as  soon  as  the  indorsement  was  put  upon 
it ;  and  our  judgment  is,  that  the  rule  be  made  absolute. 

Kule  absolute. 

Moox  V.  DuRDEN.  Feb.  18,  1848.— The  18th  section  of  the  8  &  9  Vict.  c.  109, 
which  received  the  royal  assent  on  the  8th  of  August,  1845,  enacts,  that  "all 
contracts  and  agreements  by  way  of  gaming  or  wagering  shall  be  null  and  void ; 
and  that  no  suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager, 
or  which  shall  have  been  deposited  in  the  hands  of  any  person  to  abide  the  event 
upon  which  any  wager  shall  have  been  made  ;  " — Held,  per  Parke  B.,  Alderson,  B., 
and  Rolfe,  B.,  (Piatt,  B.,  dissentiente),  that  the  statute  had  not  a  retrospective 
operation,  so  as  to  defeat  an  action  for  a  wager,  commenced  before  the  statute 
passed. — Qua;re,  whether,  by  the  first  part  of  the  section,  the  legislature  intended 
to  put  at  once  an  end  to  the  legal  obligation  both  of  existing  and  future  wagering 
contracts,  leaving  the  parties  to  all  such  wagers  to  act  thereafter  on  them  as 
honourable  engagements  alone. — The  general  rule  in  construing  recent  statutes 
is,  "Nova  constitutio  futuris  formam  imponere  debet,  non  prseteritis ; "  but  that 
rule,  which  is  one  of  construction  only,  will  yield  to  a  sufficientlv  expressed  inten- 
tion of  the  legislature  that  the  enactment  should  have  a  retrospective  operation. 

[S.  C.  12  Jur.  138.  Discussed,  AKorney-General  v.  Marquis  of  Hartford,  1849,  3  Ex. 
670;  Fardo  v.  Bingham,  1869,  L.  R.  4  Ch.  Ap.  740.  Applied,  In  re  Athlumney : 
Ex  parte  fFilson,  [1898]  2  Q.  B.  547  ;  The  Fdun,  [1899]  P.  236.  Referred  to, 
Knight  V.  Lee,  [1893]  1  Q.  B.  41 ;  fFcst  v.  awynne,  [1911]  2  Ch.  5,  12.] 

Assumpsit.  The  declaration,  which  bore  date  the  1st  of  December,  a.d.  1845, 
stated  that  the  defendant  had  been  summoned  by  virtue  of  a  writ  issued  on  the  12th 
of  June,  A.D.  1845.  It  then  alleged,  "that,  before  and  at  the  time  of  the  making  of 
the  agreement  and  promise  of  the  defendant,  a  certain  race  for  certain  stakes  of  great 
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value,  to  wit,  the  sura  of  20001.,  had  been  run  over  the  Epsom  race-course,  to  wit,  at 
Epsom,  and  a  certain  horse  called  Running  Rein,  and  a  certain  other  horse  called 
Orlando,  and  also  certain  other  horses,  had  then  run  the  said  race,  over  the  said  race- 
course, for  the  said  stakes  :  and  the  said  horse  called  Running  Rein  had  then  reached 
the  winning-post  before  the  other  horses  so  running  as  aforesaid,  and  had  beaten  them, 
the  said  other  horses,  by  speed ;  and  after  the  running  of  the  said  race,  and  before 
and  at  the  time  of  the  making  of  the  agreement  and  the  promise  of  the  defendant,  a 
certain  question  and  dispute  then  arose  as  to  [23]  whether  the  said  Running  Rein  was 
dulv  qualified  or  not  for  the  running  and  for  being  entered  to  run  the  race,  and  as  to 
whether  the  said  Running  Rein  was  or  was  not  duly  entitled  to  the  said  stakes,  and 
duly  qualified  to  be  the  winner  thereof,  and  as  to  whether  the  said  Running  Rein 
woidd  or  would  not  obtain  the  said  stakes ;  and  thereupon  heretofore,  to  wit,  on  the 
22nd  of  May,  A.D.  1844,  it  was  agreed  by  and  between  the  plaintiff  and  the  defendant, 
that  if  the  said  horse  called  Running  Rein  should  obtain  the  said  stakes,  on  account 
of  having  run  the  said  race,  the  plaintiff'  should  pay  to  the  defendant  the  sum  of  51. ; 
but  that  if  the  said  horse  called  Running  Rein  should  not  obtain  the  said  stakes  for  having 
run  the  said  race,  he  (the  defendant)  should  pay  to  the  plaintiff  the  sum  of  501."  The 
declaration  then  alleged  mutual  promises,  and  averred  that  "  the  said  Running  Rein 
never  did  nor  has  obtained  the  said  stakes  for  having  run  the  said  race,  but  that,  on 
the  contrary  thereof,  the  said  stakes  were  obtained  by  and  given  to  the  owner  of  the 
said  other  horse  called  Orlando."     Breach,  non-payment  of  the  said  sum  of  501. 

Demurrer,  and  joinder. 

Lush  argued  in  support  of  the  demurrer  in  last  Michaelmas  Vacation,  (Dec.  8). 
The  8  &  9  Vict.  c.  109,  s.  IS,  enacts,  "That  all  contracts  or  agreements,  whether  by 
parol  or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and  void  ;  and  that 
no  suit  shall  be  brought  or  maintained  in  any  court  of  law  or  equity  for  recovering 
any  sum  of  money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or  which  shall 
have  been  deposited  in  the  hands  of  any  person  to  abide  the  event  on  which  any 
wager  shall  have  been  made."  The  first  branch  of  the  section  is,  no  doubt,  prospective 
only ;  but  the  second  is  retrospective.  If  the  legislatui'C  had  only  intended  to  pro- 
hibit future  wagering  contracts,  it  would  have  been  sufficient  to  have  declared  them 
"null  and  void  ;"  but  the  second  branch  of  the  clause,  which  says  that  "no  suit  shall 
be  brought  or  maintained,"  clearly  shews  that  the  [24]  enactment  was  intended  to 
have  a  retrospective  operation.  The  word  "  maintained,"  when  used  with  reference 
to  actions,  means  "  continued  "  after  they  have  been  brought.  [Parke,  B.  Is  not  the 
true  construction  this — "  no  action  shall  hereafter  be  brought,  or,  if  brought,  shall  be 
maintained  r']  In  that  view,  no  effect  would  be  given  to  the  latter  part  of  the 
section,  and  the  legislature  must  have  intended  something  more  ;  for  it  would  be 
useless  to  enact  that  no  action  should  be  "brought  "  or  "  maintained  "  upon  a  contract 
already  declared  null  and  void.  Besides,  the  subsequent  words  are,  "for  recovering 
monej'  or  other  valuable  thing  which  shall  have  been  deposited."  If  intended  to 
apply  to  future  transactions  onlj^,  the  words  would  have  been,  "  which  shall  be 
deposited."  Notwithstanding  the  general  rule  as  to  the  prospective  effect  of  recent 
statutes,  there  are  cases  in  which  new  enactments  have  been  held  to  apply  to  past 
transactions.  Where  a  plaintiff  sued,  in  Hilary  Term,  1829,  on  a  debt  which  aceiued 
more  than  six  years  before,  the  Court  of  Common  Pleas  held  that  the  9  Geo.  4,  c.  14, 
which  came  into  operation  on  the  1st  of  January,  1829,  precluded  him  from  recovering 
on  an  oral  promise  to  pay  the  debt  made  by  the  defendant  in  February,  1828  :  Towlcr 
y.  Chailerfon  (6  Bing.  258).  In  the  judgment  in  that  case,  reference  is  made  to  two 
Nisi  Prius  decisions,  one  before  Hullock,  B.,  and  the  other  before  Lord  Tenterden,  in 
which  those  learned  judges  ruled  that  the  statute  applied  to  the  case  of  actions 
brought  before  the  1st  of  January,  1829,  but  in  which  the  trials  did  not  take  place 
until  after  that  time ;  although  the  effect  of  such  a  construction  was  to  deprive  the 
parties  of  their  vested  right  to  recover  the  debts.  The  case  of  Edmmuk  v.  Lawleii 
(6  M._  &  W.  285),  in  which  it  was  held  that  the  2  &  3  Vict.  c.  29,  s.  2,  was  not  retro- 
spective, is  distinguishable,  because  the  words  of  that  statute  are  general,  and  capable 
of  an  interpretation  either  way.  Here  the  word  "  maintained "  has  been  advisedly 
[25]  used  by  the  legislature  for  the  purpose  of  stopping  wagering  suits  already  com- 
menced. Any  other  interpretation  would  be  equivalent  to  striking  that  word  out  of 
the  section.  [Parke,  B.  The  case  of  EJmonds  v.  Laioky  is  decisive  in  principle.  The 
Court  there  held,  that  if  a  fiat  had  issued,  and  assignees  had  been  appointed  before 
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the  passing  of  the  2  &  3  Vict.  e.  29,  s.  2,  they  would  have  had  a  vested  right  to  the 
property  of  the  bankrupt  from  the  time  of  the  seizure ;  and  it  would  be  unjust  to 
construe  the  act  so  as  to  defeat  that  right.  In  Ndstrop  v.  Scarisbrick  (6  M.  &  W.  684) 
we  also  held  that  the  statute  ought  to  be  construed  so  as  to  give  efl'ect  to  vested  rights  ; 
and  that  decision  was  confirmed  by  Moore  v.  rhillips  (7  M.  &  W.  536).]  The  object 
of  the  8  &  9  Vict.  c.  109,  was  to  prevent  parties  from  making  courts  of  law  instru- 
mental in  recovering  wagers ;  and  that  can  only  be  done  by  giving  the  statute  a 
retrospective  effect. 

Bramwell,  contra.  The  enactment  is  prospective  only.  If  the  latter  part  of  the 
section  be  read  as  applying  to  those  contracts  which  are  annulled  in  the  former  part, 
the  whole  is  consistent.  The  construction  will  then  be  that  all  wagering  contracts 
shall  be  null  and  void,  and  no  action  shall  be  brought  or  maintained  in  respect  of 
them.  To  hold  that  the  word  "  maintained  "  does  not  apply  to  all  actions  to  which 
the  word  "  brought "  applies,  would  be  to  hold  that  the  legislature  has  prohibited  the 
"  bringing  "  of  an  action  independently  of  the  "  maintaining  "  of  it.  But  no  statute 
can  prevent  the  "bringing,"  though  it  may  the  "maintaining"  of  an  action.  The 
true  construction,  therefore  is,  "  no  action  shall  be  brought,  or  being  brought, 
maintained."  The  first  part  of  the  section  puts  an  end  to  suits  between  the  parties 
to  wagers ;  the  second  part  relates  to  stakeholders,  who  would  otherwise  be  liable  to 
actions  for  the  recovery  of  a  thing,  in  specie  or  monej',  deposited  with  them  to  abide 
the  event  of  wagers.  If,  in  this  case,  the  statute  had  passed  after  verdict,  and  before 
judgment,  according  to  the  argument  on  [26]  the  other  side,  it  would  have  been 
illegal  to  enter  up  judgment.  The  15th  section  repeals  certain  statutes  relating  to 
gaming,  except  as  to  penalties  incurred  before  a  certain  day.  Then  the  16th  section 
enables  persons,  sued  for  penalties,  to  obtain  an  order  to  discontinue,  on  payment  of 
costs.  But  the  statute  contains  no  provision  for  discontinuing  actions  for  wagers 
already  commenced,  which  shews  that  the  legislature  did  not  intend  to  defeat  existing 
rights  in  that  respect.  Where  the  law  is  altered  by  statute,  pending  an  action,  the 
law  as  it  existed  when  the  action  was  commenced  must  decide  the  rights  of  the  parties, 
unless  the  legislature,  by  the  language  used,  shew  a  clear  intention  to  vary  the  mutual 
relation  of  such  parties :  Hitchcock  v.  JVay  (6  Ad.  &  Ell.  943). 

Lush  replied. 

Cur.  adv.  vult. 

The  Court  having  differed  in  opinion,  the  learned  judges  now  delivered  their 
judgments  seriatim. 

Platt,  B.  This  action  was  brought  on  the  12th  of  June,  1845.  In  December,  1845, 
the  plaintiff  declared  upon  a  wager  alleged  to  have  been  won  on  a  horse-race.  The 
defendant  demurred  to  the  declaration.  The  question  raised  by  this  demurrer  is, 
whether  the  plaintiff  was  barred,  by  the  18th  section  of  the  8  &  9  Vict.  c.  109,  from 
maintaining  his  action.  The  statute  received  the  royal  assent  on  the  8th  of  August, 
1845;  and  the  18th  section  enacts,  "that  all  contracts  or  agreements,  whether  by 
parol  or  in  writing,  by  way  of  gaming  or  wagering,  should  be  null  and  void  ;  and  that 
no  suit  should  be  brought  or  maintained  in  any  court  of  law  or  equit}',  for  recovering 
any  sum  of  money  or  valuable  thing,  alleged  to  be  won  upon  any  wager,  or  which 
should  have  been  deposited  in  the  hands  of  any  person  to  abide  the  event  on  which 
any  wager  should  have  been  made." 

The  general  rule,  governing  the  construction  of  statutes,  [27]  is  correctly  stated 
in  Bac.  Abr.  439,  "Statute,"  C.  It  is  there  laid  down  as  in  general  true,  "  that  no 
statute  is  to  have  a  retrospect  beyond  the  time  of  its  commencement ;  for  the  rule 
and  law  of  Parliament  is,  that  nova  constitutio  futuris  formam  debet  imponere,  non 
pra?teritis  ; "  and  GiUmore  v.  The  Ecreaitors  of  Shooter  (2  Mod.  310)  is  quoted  as  an 
example.  In  that  case,  a  treaty  of  marriage  being  on  foot  between  the  plaintiff  and 
a  person  whom  he  afterwards  married  and  had  £2000  with  as  a  portion,  Shooter, 
who  was  of  kin  to  the  plaintiff",  promised  to  give  him  as  much,  or  to  leave  him  as 
much  by  his  will.  This  promise  was  made  before  the  24th  of  June,  1677.  Shooter 
died  in  September  following,  without  having  paid  the  money,  or  made  provision  by 
his  will  for  the  payment  thereof.  An  action  was  brought  against  the  executors  of 
Shooter,  and  the  question  made  upon  the  special  verdict  was,  whether  the  promise, 
not  being  in  writing,  was  within  29  Car.  2,  c.  3,  whereby  it  is  enacted,  "  that,  from 
and  after  the  24th  of  June,  1677,  no  action  shall  be  brought  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of  marriage,  unless  the  agreement  upon 
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which  such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writin",  and  sii^ned  by  the  party  to  be  charged."  Judgment  was  given  for  the 
plaintitl".  And,'per  Cur.,  it  cannot  be  presumed  that  this  act  was  to  have  a  retrospect, 
so  as  to  take  away  a  right  of  action  which  the  plaintiff  was  entitled  unto  before  the 
time  of  its  commencement.  It  should,  however,  be  observed,  that  the  form  of  the 
condition,  on  which  the  right  to  bring  an  action  was  made  to  depend,  imported  that 
future  agreements  alone  were  required  to  be  written  and  signed.  The  words  are, 
"  unless  the  agreement  shall  be  in  writing,  and  signed."  But  the  general  rule  is  not 
without  exception.  A  statute  may  have  a  retrospect  to  a  time  antecedent  to  that  of 
its  commencement.  Thus,  a  statute  which  compels  a  covenantor  to  do  an  act,  which 
before  the  passing  of  the  [28]  statute  he  had  covenanted  not  to  do,  or  which  forbids 
his  doing  an  act,  which  he  had  before  the  passing  of  the  statute  covenanted  to  do, 
repeals  the  covenant :  Brewster  v.  Kitchell  (1  Salk.  198).  The  9  Geo.  4,  c.  14,  s.  1, 
enacts,  "that  in  actions  grounded  on  any  simple  contract,  no  acknowledgment  or 
promise  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  the  case  out  of  the  operation  of  the  21  Jac.  1,  c.  16,  unless  such  acknowledg- 
ment or  promise  shall  be  made  or  contained  by  or  in  some  writing,  to  be  signed  by  the 
party  chargeable."  That  statute  was  to  take  effect  on  and  after  the  1st  of  January, 
1829,  and  has  been  construed  to  render  insufficient  all  proof,  adduced  after  the  ?As.t 
of  December,  1828,  of  an  unwritten  acknowledgment  or  promise;  although,  by  such 
a  construction,  the  statute  is  made  to  operate  retrospectively,  in  avoidance  of  all 
acknowledgments  and  promises  expressed  before  the  1st  of  January,  1829:  Towler  \. 
C'halkr/m  (6  Bing.  2.58),  Ansell  v.  Ansell  (3  C.  &  P.  563),  Cvnner  v.  Cattle  (2  M.  & 
P.  367  ;  9  Bing.  258).  By  the  3  &  4  Will.  4,  c.  42,  s.  31,  personal  representatives 
failing  in  their  suits  are  subject  to  costs.  This  statute  has  been  held,  by  the  Courts 
of  Queen's  Bench  and  E.xchequer,  to  operate  retrospectively,  and  to  render  executors 
and  administrators  who  had  brought  their  actions  before  it  passed,  liable  :  Freeman  v. 
Moyes  (1  Ad.  &  Ell.  338),  Pickup  v.  Wharton  (2  C.  &  M.  405),  Grant  v.  Keinf  (id.  636). 
The  former  of  these  two  statutes  intended  to  abolish  an  unsatisfactory  means  of  proof  ; 
and  the  latter,  the  anomaly  of  allowing  a  plaintiff,  because  he  sued  in  a  representative 
character,  to  escape  the  just  penalty  of  paying  the  costs  occasioned  by  his  having 
brought  a  desperate  and  ill-founded  action. 

The  8  &  9  Vict.  c.  109,  intended  to  prevent  for  the  future  her  Majesty's  courts  of 
justice  from  being  required  to  execute  the  unworthy  office  of  deciding  a  gambling 
controversy,  or  of  compelling,  by  their  process,  the  payment  of  a  wager. 

[29]  By  adhering  to  the  express  provisions  of  the  9  Geo.  4,  c.  14,  s.  1,  and  the  3  &  4 
Will.  4,  c.  42,  s.  31,  the  Courts  have  applied  the  remedies  intended. 

By  a  like  course  alone  will  this  Court  accomplish  the  object  of  the  legislature  in 
penning  the  18th  section  of  the  8  &  9  Vict.  c.  109.  In  that  section  the  legislature 
appears  to  me  to  have  intended  to  deal  with  subsisting,  as  well  as  with  future, 
contracts  by  way  of  gaming  or  wagering.  After  annulling  future  contracts  of  that 
description,  any  further  provision  as  to  them,  or  as  to  any  proceedings  upon  them, 
was  unnecessary.  The  enacting  part  of  the  section  might  have  stopped  at  the  end  of 
the  declaration  that  such  contracts  should  be  null  and  void.  The  next  provision, 
therefore,  must  be  taken  to  deal  with  money  or  other  valuable  things  alleged  to  be 
won  upon  such  wagering  contracts  as  subsisted  on  the  8th  of  August,  1845  ;  and  as  to 
them,  to  incapacitate  the  winner  from  bringing  or  maintaining  in  any  court  of  law  or 
equity  a  suit  for  their  recovery.  The  words  are,  "and  that  no  suit  shall  be  brought 
or  maintained  in  any  court  of  law  or  equity  for  recovering  any  sum  of  money  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which  shall  have  been  deposited 
in  the  hands  of  any  person  to  abide  the  event  on  which  any  wager  shall  have  been 
made."  In  any  way  of  reading  this  part  of  the  section,  it  is  impossible  to  prevent  its 
operating  to  defeat  the  rights  vested  in  the  winners  to  recover,  if  they  shall  have 
failed  to  bring  their  actions  before  the  8th  of  August,  1845.  But  upon  what  principle 
can  it  be  urged,  that  one  of  two  persons,  each  having  won  a  bet  on  the  same  day,  and 
upon  the  same  event,  shall  be  entitled  to  recover,  because  he  shall  have  brought  his 
suit  the  day  next  before  the  act  received  the  royal  assent ;  and  the  other,  who  shall 
have  biought  his  suit  two  days  later,  shall  be  barred  altogether?  It  seems  to  me  that 
the  legislature,  contemplating  the  injustice  of  allowing  such  a  distinction,  has  advisedly 
introduced  the  words  "or  maintained,"  in  order  to  extend  equally  to  both  the 
incapacity   to   recover.     The   legislature    has    used    the    [30]    word'  "  maintained  ' 
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alternatively:  are  we  to  say  it  has  no  distinct  meaning  1  Dixit:  are  we  to  say  non 
voluit  1  The  verb  "  to  maintain,"  in  pleading,  has  a  distinct  technical  signitication. 
It  signifies  to  support  what  has  already  been  brought  into  e.xistence.  Thus,  a 
defendant,  who  admits  the  right  of  a  plaintiff  to  bring,  or  to  bring  and  up  to  the  last 
pleading  maintain,  his  action,  but  relies  on  matter  disabling  him  from  further  proceed- 
ing, insists  that  the  plaintiff  ought  not,  by  reason  of  such  matter,  fuither  to  maintain 
his  action.  A  plea  in  bar  of  the  further  maintenance  of  the  action  admits  the  plaintiff 
to  have  properly  maintained  it  up  to  the  time  of  such  plea.  In  this  case,  however, 
the  defendant,  by  his  demurrer,  objects  to  the  declaration.  He  says,  "Your  action 
was  brought  properly  ;  but  you  have  no  right  to  maintain  it  by  your  declaration,  or, 
in  other  words,  the  law  has  intervened  and  deprived  you  of  that  right."  The  like 
intervention  deprived  the  plaintiff'  in  Kirkhaugh  v.  Herbert,  and  the  Anonymous  case 
also  referred  to  in  6  Bing.  265,  of  his  right  of  action,  and  in  Grant  v.  Kemp  (2  C. 
&  M.  636)  and  Freeman'' \.  Moyes  (1  Ad.  &  Ell.  3-38)  of  his  immunity  from  the 
defendant's  costs. 

In  confirmation  of  the  view  which  I  have  taken  of  the  18th  section,  it  should  be 
observed,  that  the  expressions  "  shall  have  been  deposited  "  and  "  shall  have  been  made  " 
appear  to  have  been  selected  in  contradistinction  to  the  words  "shall  be."  If  the 
section  was  intended  to  operate  prospectively  only,  the  words  "  shall  be  "  would  have 
been  appropriate  to  its  object ;  but  if  retrospectively,  the  words  "  shall  have  been  " 
would  be  not  only  appropriate,  but  necessary. 

The  15th  section  repealed  various  legislative  provisions  against  gaming,  except  as 
to  any  penalties  incurred  on  or  before  the  5th  of  March,  1844,  and  for  recovering 
which  any  suit  should  have  been  commenced  before  the  5th  of  March  in  that  year. 
By  the  i6th  section,  it  is  made  lawful  for  any  person  sued  for  recovery  of  any 
pecuniary  penalty  incurred  on  or  before  the  8th  of  August,  1845,  under  the  [31]  pro- 
visions of  any  act  amended  or  repealed  by  former  sections,  to  apply  to  the  Court  or  a 
judge  for  an  order  that  such  action  shall  be  discontinued  upon  payment  of  the  costs 
incurred  on  or  before  the  5th  of  March,  1844;  and  every  such  Court  or  judge  is 
required  to  make  such  order,  and,  upon  the  making  such  order,  and  payment  or  tender 
of  such  costs,  the  action  is  to  be  discontinued.  The  effect  of  these  two  sections  is  to 
deprive  the  informer  of  the  penalty  in  every  case  altogether,  and  to  impose  upon  him 
the  payment  of  the  whole  of  his  own  costs,  if  he  shall  not  have  brought  his  action  for 
its  recovery  on  or  before  the  5th  of  March,  1844  ;  and  of  so  much  of  them  as  he  shall 
have  incurred  during  the  fifteen  months  next  before  the  passing  of  the  act,  if  he  shall 
have  brought  his  action  on  or  before  that  day. 

The  relief  extended  by  these  sections  was  to  the  guilty.  Those  who  had  not 
incurred  penalties  did  not  require  it.  I  cannot  suppose  that  the  legislature  proposed 
to  extend  to  the  gambler  suing  for  money  won,  protection  which  it  denied  to  the 
informer  suing  for  penalties  incurred,  and  which  had  been  imposed  on  persons  guilty 
of  deceitful  gaming,  and  to  which  the  law  had  given  him  a  distinct  title.  Yet,  if  the 
word  "maintain"  in  the  18th  section  is  to  be  treated  as  redundant,  and  is  not  to  be 
understood  to  apply  to  actions  pending,  the  gambler  may  recover  in  his  action  on  a 
wager,  while  the  informer  would  be  barred  from  maintaining  his  action,  and  would  be 
entitled  to  a  portion  only  of  his  costs,  should  he  have  been  so  fortunate  as  to  have 
done  what  probably  no  informer,  suing  for  penalties  on  the  8th  of  August,  1845,  had 
done,  namely,  brought  his  action  on  or  before  the  5th  of  March,  1844.  Practically, 
the  15th  section  stripped  the  informer  of  the  right  with  which  the  law  had  deliberately 
clothed  him,  without  giving  him  any  compensation  for  the  loss  of  the  penalty  or  of  his 
costs.  And,  although  it  is  impossible  to  escape  from  giving  to  the  15th  and  16th 
sections  a  retrospective  operation,  the  Court  is  called  upon  to  conclude  that  the  18th 
section  was  not  [32]  intended  to  operate  as  extensively  against  the  gambler,  and  in 
order  to  arrive  at  that  conclusion,  to  treat  as  surplusage,  or,  in  other  words,  to  annul, 
the  plainly  additional  enactment  contained  in  that  section. 

Upon  the  whole,  taking  into  consideration  the  general  spirit  of  the  act,  and  the 
nui-sance  the  legislature  sought,  by  the  18th  section,  to  abate,  I  think  they  intended 
that,  from  the  8th  of  August,  1845,  when  the  act  received  the  royal  assent,  her 
Majesty's  courts  of  law  and  equity  should  not  be  made  instrumental  in  enforcing  the 
payment  of  a  wager  ;  that  the  supposed  vested  rights  of  winners  to  recover  were  not 
contemplated  as  subjects  of  legislative  protection,  but,  on  the  contrary,  were  absolutely 
annulled  ;  that,  from  and  after  the  8th  of  August,  the   winners   were  barred  from 
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brinviii",  or,  if  they  had  then  brought  them,  from  maintaining,  suits  either  at  law  or 
in  eit^uity,  to  recover  the  money  or  valuable  thing  alleged  to  be  won  ;  and  consequently, 
that  the  defendant  is  entitled  to  judgment. 

RoLFE,  B.  This  was  an  action  on  a  wager.  It  was  commenced  on  the  1 2th  of 
June  184-5;  and  the  main  question  in  the  case  is,  whether  the  effect  of  the  .stat. 
S  &  9  Vict!  c.  109,  s.  18,  is  to  disable  the  plaintiff  from  maintaining  the  action. 
That  statute  did  not  receive  the  royal  assent  until  August,  1845,  after  this  action  had 
been  commenced. 

The  language  of  the  18th  section  is  as  follows: — "And  be  it  enacted,  that  all 
contracts  orligreements,  whether  by  parol  or  in  writing,  by  way  of  gaming  or  wager- 
ing, shall  be  null  and  void ;  and  that  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum  of  money  or  valuable  thing  alleged  to 
be  won  upon  any  wager,  or  which  shall  have  been  deposited  in  the  hands  of  any 
person  to  decide  the  event  on  which  any  wager  shall  have  been  made." 

The  effect  of  this  clause  is  to  make  void  all  wagers,  and  to  prevent  the  bringing  or 
maintaining  any  action  for  the  recovery  of  money  won  on  any  wager ;  and  the  only 
question  [33]  is,  whether  its  operation  is  retrospective,  so  as  to  affect  past  transactions 
and  existing  suits. 

The  general  rule  on  this  subject  is  stated  by  Lord  Coke,  in  the  second  Institute, 
292,  in  his  Commentary  on  the  Statute  of  Gloucester,  "  Nova  constitutio  futuris  formam 
imponere  debet,  non  praiteritis  ;"  and  the  principle  is  one  of  such  obvious  convenience 
and  justice,  that  it  must  always  be  adhered  to  in  the  construction  of  statutes,  unless 
in  cases  where  there  is  something  on  the  face  of  the  enactment  putting  it  beyond 
doubt  that  the  legislature  meant  it  to  operate  retrospectively. 

On  the  part  of  the  defendant  it  was  argued,  that  in  this  statute  the  clause  must 
have  been  intended  to  affect  past  transactions ;  because  it  not  only  enacts  that  wagers 
shall  be  null  and  void,  but  further,  that  no  suit  shall  be  brought  or  maintained  for 
the  recover}-  of  money  won  on  a  wager.  The  latter  branch  of  the  clause,  it  was  con- 
tended, would  have  no  operation  if  the  enactment  were  restricted  to  future  wagers ; 
for  it  would  be  useless  to  enact  that  no  action  should  be  brought,  and  still  more  so 
that  no  action  should  be  maintained,  in  respect  of  a  contract  already  declared  to  be 
null  and  void ;  and  particularly  the  enactment,  that  no  action  should  be  maintained, 
must,  it  was  said,  apply  not  only  to  wagers  already  won,  but  even  to  suits  already 
pending  for  their  recovery. 

It  must  be  observed  that  this  latter  part  of  the  enactment — that,  I  mean,  which 
prohibits  the  bringing  or  maintaining  of  actions — is  in  no  respect  inconsistent  with 
the  construction  which  gives  to  the  enactment  an  opei'ation  merely  prospective.  The 
most  that  can  be  contended  is,  that  the  words  in  question  are  unnecessary  ;  and  there- 
fore, independent  of  authority,  if  the  argument  rested  here,  what  we  should  have  to 
decide  would  be,  whether  the  improbability  that  the  legislature  should  unnecessarily 
prohibit  the  bringing  or  maintaining  an  action  on  a  contract  already  made  void  in  a 
prior  part  of  the  same  clause,  is  so  great  as  [34]  to  warrant  us  in  saying  that  it  must 
have  been  intended  retrospectively  to  affect  rights  already  vested.  I  think  this  would 
be  a  very  unreasonable  and  strained  inference,  and  which,  considering  the  ordinary 
frame  and  language  of  acts  of  Parliament,  would  be  by  no  means  fairly  deducible  from 
the  clause  in  question.  But  the  argument  of  the  defendant  did  not  rest  on  general 
reasoning  only  ;  he  relied  on  some  authorities,  in  which  he  contended  that  the  Courts 
had,  notwithstanding  the  general  rule  as  to  the  prospective  nature  of  new  enactments, 
held  them  to  apply  to  past  transactions  as  well  as  future.  The  first  of  these  authorities 
was  Toivler  v.  Chatterton  (6  Bing.  258).  That  was  an  action  of  indebitatus  assumpsit, 
to  which  there  was  a  plea  of  the  Statute  of  Limitations.  The  plaintiff  proved  a  verbal 
promise  to  pay,  made  by  the  defendant  in  February  1828.  The  action  was  commenced 
in  January  1829,  and  was  tried  in  the  spring  of  that  year;  and  the  question  was, 
whether  the  verbal  promise,  in  February  1828,  was  sufficient  to  take  the  case  out  of 
the  statute.  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14)  having  received  the  roval  assent 
on  the  9th  of  May,  1828.  By  the  first  section  of  that  statute  it  was  enacted,  that, 
in  actions  of  debt  or  upon  the  case  grounded  on  any  simple  contract,  no  promise  by 
words  only  should  be  sufficient  to  take  any  case  out'  of  the  operation  of  the  Statute 
of  Limitations,  unless  the  same  should  be  contained  in  some  writing  to  be  signed  bv 
the  party.  The  10th  section  enacted  that  the  act  should  commence  and  take  effect 
on  the  1st  of  January,  1829.     At  the  trial,  before  Best,  C.  J.,  the  plaintiff  was  non- 
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suited,  on  the  ground,  that  the  verbal  promise,  made  in  February  1828,  was  of  no 
avail,  for  that  Lord  Tenterden's  Act  applied  to  past,  as  well  as  future  transactions; 
and  this  ruling  of  the  Chief  Justice  was  afterwards  supported  by  the  Court  of  Common 
Pleas.  Oq  referring  to  the  judgment  of  the  three  learned  judges  l)y  [35]  whom  that 
case  was  decided,  it  would  seem  that  it  was  founded  mainly  on  the  10th  section,  which 
enacted  that  the  act  should  commence  and  take  effect  from  the  1st  of  January,  1829; 
and  from  this  they  inferred  that,  when  that  day  arrived,  the  act  was  in  full  operation 
as  to  all  contracts,  past  as  well  as  future.  Parties,  they  observed,  in  possession  of 
parol  promises,  had  seven  months  and  upwards,  namely,  from  May  1828,  to  January 
1829,  during  which  to  bring  their  actions  ;  and  the  inference  they  seem  to  draw  was, 
that  there  would,  therefore,  be  no  injustice  in  giving  to  the  statute,  at  the  end  of  that 
time,  a  full  operation,  retrospective  as  well  as  prospective ;  and  this,  they  considered, 
made  the  case  of  GUmore  v.  Shuter,  to  which  I  shall  presently  refer,  inapplicable  as  an 
authority,  inasmuch  as  in  that  case  there  was  no  clause  similar  to  the  lOth  section  in 
Lord  Tenterden's  Act.  Now,  if  the  meaning  of  this  10th  section  be,  as  the  judges  of 
the  Court  of  Common  Pleas,  in  the  earlier  part  of  their  judgment,  would  seem  to  have 
supposed,  namely,  that  it  was  meant  to  exclude  from  the  operation  of  the  statute  all 
actions  brought  before  the  1st  of  January,  1829,  then  the  statute  would  work  no  real 
injustice  to  any  one ;  a  salutary  change  was  to  be  made  in  the  law,  and  reasonable 
time,  or  what  was  supposed  a  reasonable  time,  was  given  to  all  parties  affected  by  the 
change  to  protect  themselves  from  any  ill  consequence  in  respect  of  vested  rights. 
But  the  Court  of  Common  Pleas,  in  support  of  their  judgment,  refer  to  two  Nisi  Prius 
cases,  one  before  Mr.  Baron  Hullock,  and  the  other  before  Lord  Tenterden,  in  which 
those  learned  judges  held  the  statute  to  apply  to  the  case  of  actions  brought  before 
the  1st  of  January,  1829,  but  in  which  the  trials  did  not  occur  till  after  that  date,  on 
the  ground,  apparently,  that  the  judge  at  Nisi  Prius  was  to  treat  the  statute  as  being 
in  force  at  the  time  of  the  trial,  and  as  conclusively  binding  him  with  respect  to  what 
evidence  he  was  to  receive.  If  this  narrow  construction  is  to  be  put  on  the  statute, 
it  is  obvious  that  [36]  the  10th  section  must,  in  many  cases,  be  a  mere  illusory  pro- 
tection, and  would  very  often  afford  no  protection  at  all.  It  might,  perhaps,  fairly 
be  assumed  that  every  creditor  could  commence  his  action  before  the  1st  of  January, 
1829  ;  it  would  be  contrary  to  truth  to  assume  it  as  certain,  or,  in  many  cases,  even 
as  probable,  that  he  could,  before  that  day,  bring  his  cause  to  trial.  Lapse  of  years 
has  made  it  impossible  that  this  question  should  ever  again  arise  on  Lord  Tenterden's 
Act  ;  and  it  may,  perhaps,  therefore  seem  to  be  an  idle  thing  to  discuss  the  doctrine 
involved  in  the  cases  to  which  we  have  referred.  But  the  principle  is  one  of  general 
application,  and  mar  apply  to  future  statutes,  as  indeed  it  does  to  that  now  before  us ; 
and  I  therefore  feel  bound  to  sa}'  that  I  cannot  think  those  Nisi  Prius  cases  rightly 
decided.  Whether  the  decision  in  Towhr  v.  Chatterton  was  correct,  would  depend  on 
whether  the  true  meaning  of  the  10th  section  was  to  fix  a  date  before  which  all  actions 
must  be  brought,  or  a  date  beyond  which  no  parol  promise  should  be  sufficient  to  take 
a  case  out  of  the  operation  of  the  Statute  of  Limitations.  The  Court  of  Common 
Pleas  adopted  the  former  construction.  Neither  construction  would  do  injustice  by 
infringing  the  rule  which  in  general  makes  all  statutes  prospective  in  their  operation, 
and  the  Court  of  Common  Pleas  may  have  been  right  in  their  view  of  the  statute  ;  at 
all  events,  it  is  immateiial,  in  the  present  case,  to  discuss  that  point.  It  is,  however, 
worthy  of  remark,  that  Lord  Tenterden's  Act  points  to  a  writing  to  be  signed  by  the 
parties — that  is,  to  future  acts  only ;  and  consequently,  the  decision,  giving  to  that 
section  a  retrospective  operation,  was  not  a  just  one,  even  in  conformity  with  the 
most  narrow  construction  of  its  language. 

The  only  other  authority  referred  to  by  the  defendant,  besides  that  of  Toivler  v. 
Chatterton  and  the  Nisi  Prius  decisions  there  cited,  was  a  case  of  Edmonds  v.  Lawley, 
in  this  court,  reported  in  6  M.  &  W.  28-5.  The  case  there  turned  on  the  construction 
to  be  put  on  the  2  &  3  Vict.  [37]  c.  29,  which  enacts,  among  other  things,  that  all 
executions  executed  before  the  issuing  of  a  fiat  should  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy,  provided  the  execution  creditor  had  no  notice  of  any  such 
prior  act  of  bankr  upt<;y.  The  defendant,  who  was  sheriff  of  Warwickshire,  had  seized 
the  goods  of  a  debtor  under  a  fi.  fa.,  and  a  fiat  afterwards  issued  against  the  debtor, 
on  an  act  of  bankruptcy  committed  before  the  seizure,  but  of  which  the  creditor  had 
no  notice ;  the  seizure  there  took  place  before,  but  the  fiat  did  not  issue  till  after,  the 
passing  of  the  statute  2  &  3  Vict.  c.  29.     This  Court  held  that  the  statute  protected 
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the  execution  against  the  subsequent  fiat.  But  there  it  will  be  observed  that  no 
vested  right  was^defeated — the  right  of  the  execution  cieditor  was  complete,  unless  a 
fiat  should  afterwards  issue  :  the  object  of  the  statute  was  to  prevent  the  retrospecti\  u 
operation  of  a  fiat  in  all  cases  where  the  creditor  had  had  no  notice  ;  and  we  considered 
the  prohibition  to  apply  to  every  fiat  to  be  issued  after  the  passing  of  the  act.  This 
we  considered  as  an  operation  merely  prospective,  interfering  with  no  vested  rights. 
The  statute  merely  provided  that  future  fiats  should  not,  by  means  of  the  doctrine  of 
relation,  have  the  efl'ect  of  disturbing  prior  vested  rights.  And,  in  a  subsequent  case 
of  3Iooie  V.  rhiUips  (7  M.  &  "\V.  536),"  we  held  that  the  statute  did  not  apply  to  a  case 
where  the  fiat  had  issued  and  assignees  had  been  appointed  before  the  passing  of  the 
act ;  for  this,  though  the  language  of  the  statute  might  have  warranted  such  a  con- 
struction, would  have  been  an  interference  with  the  vested  rights  of  the  assignees, 
and  could  not,  therefore,  be  assumed  to  have  been  intended  by  the  legislature. 

It  remains  only  to  shew  that  the  doctrine  propounded  by  Lord  Coke  does  not  rest 
merely  on  his  authority,  or  on  its  obvious  consonance  with  natural  justice,  but  has 
been  recognised  and  acted  on  in  some  important  and  well-considered  [38]  cases,  very 
analogous  to  that  now  before  us.  In  Gilmm-e  v.  Shnter,  to  which  I  have  already  alluded, 
reported  in  several  books,  amongst  others  in  T.  Jones,  108,  2  Mod.  310,  and  2  Show. 
16,  the  action  was  brought  on  a  marriage  contract,  made  by  parol,  without  writing, 
before  the  24th  of  June,  1677  ;  and  the  question  was,  whether  it  could  be  enforced 
after  the  passing  of  the  Statute  of  Frauds.  The  language  of  that  statute  is  very  strong. 
The  object  of  the  statute,  which  became  law  in  April,  1677,  is  declared,  in  the  pre- 
amble, to  be  "for  the  prevention  of  many  fraudulent  practices  which  are  commonly 
endeavoured  to  be  upheld  by  perjury  and  subornation  of  perjury  ;  "  and  it  enacts, 
among  other  things,  that,  after  the  24:th  of  June,  1677,  "no  action  shall  be  brought 
on  any  agreement,  made  in  consideration  of  marriage,  unless  the  agreement  on  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised."  The  Court  held  that,  however  general  the  language  of  the 
statute,  it  could  not  have  been  intended  to  affect  past  promises,  valid  when  the  act 
came  into  operation  ;  and  that  it  must,  therefore,  be  construed  as  referring  to  future 
contracts  only  ;  and,  according  to  all  the  reports  of  the  case,  the  Court  seems  to  have 
decided  solely  on  the  ground  that  it  would  be  a  flagrant  violation  of  natural  justice 
to  make  the  enactment  applicable  to  existing  contracts — even  in  the  case  of  a  statute 
declared  to  be  necessary  for  the  prevention  of  fraudulent  practices  commonly  endea- 
voured to  be  upheld  by  perjury.  In  conformity  with  this  decision,  it  is  stated,  in 
some  of  the  reports  of  the  case,  that  the  judges  had  said  that  an  unattested  will,  made 
before  the  pa.ssing  of  the  act,  would  be  good,  even  though  the  testator  should  not  die 
till  after  it  had  come  into  operation.  This  case  seems  to  me  to  go  much  further 
than  that  now  under  consideration. 

On  the  same  principle  the  Courts  acted  in  cases  under  [39]  the  Mortmain  Act, 
9  Geo.  2,  c.  36.  The  statute  enacted  that,  after  the  24th  of  June,  1736,  no  lands 
should  be  given  or  settled  to  charitable  uses,  except  by  deed  indented  and  inrolled 
in  manner  therein  mentioned.  Soon  after  the  passing  of  the  act,  a  question  arose 
whether  it  aft'ected  wills  made  before  the  act,  where  the  testator  died  after  it  had 
come  into  operation  ;  and,  on  a  reference  to  the  judges,  they  all  held  that  it  did  not, 
and  Lord  Hardwicke  acted  on  their  certificate  :  AMumlmm  v.  Bralxhaiv  (2  Atk.  36). 

These  cases  seem  to  me  abundantly  to  confiim  the  accuiacy  of  the  doctrine  as  laid 
down  by  Lord  Coke.  I  do  not  mean,  of  course,  to  say  that  an  enactment  may  not 
be  so  made  as  to  have  a  retrospective  operation.  In  some  cases  the  legislature  has 
thought  it  just  to  make  enactments  retrospective,  even  at  some  sacrifice  of  general 
principle.  But  then  it  does  so  in  express  terms  ;  and  generally,  I  believe  invariably, 
couples  the  retrospective  enactment  with  the  best  indemnity  in  favour  of  vested  rights 
which  the  nature  of  the  case  admits.  This  very  statute  (sect.  16)  illustrates  wh'at  I 
mean.  By  previous  statutes,  persons  guilty  of  certain  offences  connected  with  wager- 
ing had  been  subjected  to  pecuniary  penalties,  to  be  recovered  by  common  informers. 
The  statutes  imposing  those  penalties  are  repealed  by  the  statute'now  under  considera- 
tion ;  and  the  legislature,  deeming  it  improper  that  any  future  penalties  should  be 
recovered  under  the  repealed  laws,  enables  any  party  sued  for  penalties  to  obtain  an 
order  of  the  Court  or  a  judge  for  discontinuing  the  action  :  but  this  is  to  be  done 
only  on  payment  of  the  costs  incurred  prior  to"  the  5th  of  March,  1844.     Why  that 
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day  was  fixed  on,  does  not  appear  on  the  face  of  the  statute  ;  but  it  probably  was  the 
day  when  the  subject  was  first  introduced  into  Parliament,  and  when,  therefore,  notice 
may  be  considered  as  having  been  given  to  every  one  that  he  would  institute  any 
action  at  his  peril.  The  same  course  [40]  was  adopted  by  the  54  Geo.  3,  e.  54,  ss.  6, 
7,  in  respect  to  actions  for  penalties  under  the  Clergy  Residence  Act,  and  by  the 
2  Vict.  c.  12,  s.  5,  in  actions  under  the  Printers'  Act  :  and  no  doubt  there  are  other 
similar  cases.  The  absence  of  any  such  provision  in  this  act,  as  to  rights  existing 
when  the  act  became  law,  seems  to  me  strongly  confirmatory  of  the  view  I  have  taken  ; 
and,  for  the  reasons  I  have  already  stated,  I  think  that  the  statute  8  &  9  Vict.  c.  109, 
s.  18,  was  not  meant  to  afifect  rights  already  acquired  under  wagers  made  before  the 
passing  of  the  act ;  and  so  that  the  plaintift"  is  entitled  to  our  judgment. 

Aldekson,  B.  I  think  also  that  the  plaintiff  is  entitled  to  our  judgment  in  this 
case.  In  construing  statutes,  the  geueral  rule,  as  it  seems  to  me,  which  ought  to  guide 
us  in  their  construction,  is  that  which  has  been  stated.  They  are  not  to  be  supposed 
to  apply  to  a  past,  but  to  a  future,  state  of  circumstances.  Various  instances  might 
be  adduced  to  shew  what  extensive  consequences  might  follow  if  we  did  not  abide  by 
these  general  principles.  For  instance,  to  take  one  only: — -The  3  &  4  Vict.  c.  113,  s. 
42,  enacts,  "  That  it  shall  not  be  lawful  for  any  spiritual  person  to  sell  or  assign  any 
patronage  or  presentation  belonging  to  him,  by  virtue  of  any  dignity  or  spiritual  otfice 
held  by  him  ;  and  that  every  such  sale  or  assignment  shall  be  null  and  void  to  all 
intents  and  purposes."  Now  the  words  "  every  such  sale  or  assignment  shall  be  null 
and  void  to  all  intents  and  purposes,"  might  literally  apply  to  the  options  granted, 
before  the  act,  to  the  Archbishop  of  Canterbury,  by  the  respective  bishops,  on  their 
consecration, — a  species  of  property  which  hitherto  has  gone,  according  to  the  Arch- 
bishop's will,  to  his  executors  (see  1  Burn's  Eccles.  Law,  239).  Could  it  be  supposed 
that  the  legislature  intended  this  without  express  words  1  Even  the  application  of 
this  section  to  future  options,  which  [41]  no  doubt  was  the  effect  of  the  clause,  was, 
probably,  beyond  their  view.  But,  in  truth,  the  latter  words  of  the  clause  are  redun- 
dant only,  not  retrospective.  Here,  no  doubt,  the  legislature  were  desirous  of  putting 
an  eud  to  gaming  and  wagers ;  but,  unless  the  words  imperatively  require  it,  we  ought 
not  to  make  then-  prohibition  retrospective  ;  for  it  is  contrary  to  the  first  principles 
of  justice  to  punish  those  who  have  offended  against  no  law ;  and  surely  to  take  away 
existing  rights  without  compensation,  is  in  the  nature  of  punishment.  The  words 
of  the  statute  do  not,  as  it  seems  to  me,  require  this  construction.  The  first  clause 
of  the  section  is  probably  prospective.  All  contracts,  by  way  of  gaming  or  wagering, 
are  made  void.  It  seems  to  me,  at  present,  that  this  applies  to  the  future  ;  and  indeed 
it  was,  as  I  understood,  so  admitted  by  Mr.  Lush  in  his  argument.  But  it  was  said 
th.at  the  next  clause  was  not  so  ;  for  that  it  not  merely  prohibited  the  future  bringing 
of  suits  to  enforce  wagers,  but  also  the  future  maintenance  of  such  suits  when  previously 
brought.  But  I  cannot  give  such  a  construction  to  what  appear  to  me  only  redundant 
words  in  this  section.  If  it  had  been  stated  "  that  no  action  shall  be  brought,"  or  only 
"that  no  action  shall  be  maintained,"  it  seems  to  me  clear  that  we  should  have  con- 
sidered the  words  "  brought "  and  "  maintained  "  as  synonymous,  and  as  prohibiting 
the  success  of  future  suits  alone.  And  although  the  use  of  both  in  one  sentence  makes 
this  less  obvious,  yet,  when  we  consider  that  to  give  the  more  strict  interpretation  to 
the  word  "maintained"  will  compel  us  to  suppose,  without  further  evidence,  that  the 
legislature  contemplated  so  gross  an  act  of  injustice  as,  without  compensation,  to  take 
away  an  existing  right  of  action  already  pending,  and  that,  too,  with  no  provision  even 
for  the  costs  incurred  in  the  enforcing  of  what  was,  before  the  act,  a  legal  right,  I  am 
not  disposed  to  put  such  a  construction  on  the  word,  but  to  treat  it,  as  I  think  the 
legislature  intended  it,  as  a  redundant  expression  only.  [42]  In  the  16th  section, 
where  they  do  speak  of  existing  actions  of  another  sort,  they  do  provide  for  the  staying 
them,  by  application  to  the  Court  and  on  payment  of  costs  ;  and  I  think,  if  they  had 
intended  to  put  an  end  to  pending  actions  of  this  description,  they  would  have  shewn 
it  by  introducing  a  similar  provision  in  the  18th  section. 

It  is  not  necessary  to  determine  whether,  by  the  first  part  of  the  18th  section,  the 
legislature  may  not  have  intended  to  put  at  once  an  end  to  the  legal  obligation  both 
of  existing  and  future  contracts,  leaving  the  parties  to  all  such  wagers  to  act  thereafter 
on  them  as  honourable  engagements  alone.  If  any  suit  shall  be  hereafter  instituted 
upon  any  such  previous  contract,  that  question  may,  perhaps,  be  open  to  further  argu- 
ment.     Hut  in  this  case,  where  the  contract  existed  and  the  suit  was  instituted  before 
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the  act,  it  seems  to  me  that  the  act  does  not  aflect  it.     I  think,  therefore,  that  the 
plaintiff  is  entitled  to  judgment. 

Parke,  B.  The  only  question  in  this  case  is,  whether  the  act  (8  &  9  Vict.  c.  109, 
s.  18)  affects  existing  suits  for  the  recover}'  of  wagers  or  not.  The  clause  in  question 
having  been  read,  it  is  unnecessary  for  rae  to  repeat  it. 

I  have  felt  a  good  deal  of  difficulty  in  deciding  upon  the  true  construction  of  this 
clause  ;  but,  after  much  consideration,  I  agree  in  opinion  with  my  Brothers  Alderson 
and  Kolfe,  that  it  applies  to  future  actions  only. 

The  language  of  the  clause,  if  taken  in  its  ordinary  sense,  as  in  the  first  instance 
we  ought  to  do,  applies  to  all  contracts,  both  past  and  future,  and  to  all  actions,  both 
present  and  future,  on  any  wager,  whether  past  or  future.  But  it  is,  as  Lord  Coke 
says,  "  a  rule  and  law  of  Parliament  that  regularly,  nova  constitutio  futuris  formam 
imponere  debet,  non  prseteritis "  (2  Inst.  292).  This  rule,  which  is  in  effect,  that 
enactments  in  a  statute  are  generally  to  be  construed  to  be  pro-[43]-spective,  and 
intended  to  regulate  the  future  conduct  of  persons,  is  deeply  founded  in  good  sense 
and  strict  justice,  and  has  been  acted  upon  in  many  cases.  For  instance,  in  the  con- 
struction of  the  Statute  of  Frauds,  which  was  held  not  to  apply  to  promises  made 
before  the  24th  of  June,  1677  ;  Gibnore  v.  Shvter  (T.  Jones,  108;  2  Show.  16)  ;  and 
also  of  the  stat.  2  &  3  Vict.  c.  29,  which,  it  has  been  decided,  is  not  to  be  construed 
to  defeat  a  right  bv  relation  alreadv  vested  in  an  assignee  of  a  bankrupt :  Edmonds  v. 
Lawlci/  (6  M.  &  W".  28.0) ;  Moai'o  v.  ^Phillips  (7  M.  &  VV.  .536). 

But  this  rule,  which  is  one  of  construction  only,  will  certainly  yield  to  the  inten- 
tion of  the  legislature  ;  and  the  question  in  this  and  in  every  other  similar  case  is, 
whether  that  intention  has  been  sufficiently  expressed.  Upon  that  question  it  is  that 
I  have  felt  considerable  doubt. 

It  seems  a  strong  thing  to  hold,  that  the  legislature  could  have  meant  that  a  party, 
who,  under  a  contract  made  prior  to  the  act,  had  as  perfect  a  title  to  recover  a  sum 
of  money,  as  he  had  to  any  of  his  personal  propertj',  should  be  totally  deprived  of  it 
without  compensation.  It  is  a  still  stronger  thing  to  hold,  that,  if  he  has  already 
commenced  an  action  with  an  undoubted  right  to  recover  his  debt  and  costs,  be  should 
not  only  forfeit  both,  but  also  ho  liable,  as  he  would  in  the  ordinary  course  of  a  suit, 
to  pay  the  costs  of  his  adversary,  by  being  obliged  to  discontinue,  or  be  nonprossed, 
or  have  his  judgment  arrested.  These  considerations  afford  a  strong  reason  for  limiting 
the  operation  of  the  words  of  this  section,  and  holding  that  they  apply  to  future 
contracts,  and  actions  on  such  future  contracts  only — at  all  events,  to  future  actions 
only,  if  any  distinction  can  be  made  in  the  degrees  of  apparent  injustice.  But,  on 
the  other  hand,  it  is  to  be  recollected  that  the  toleration  of  actions  for  wagers,  on 
subjects  in  which  the  parties  have  no  real  interest,  has  often  been  made  a  subject  of 
reproach  to  the  law  of  England  ;  and  [44]  it  is  not  a  matter  of  surprise,  that  the 
legislature  took  an  early  opportunity  of  putting  a  stop  to  them ;  and  also  it  is  to 
be  borne  in  mind,  that  the  parties  who  would  suffer  by  a  strict  construction  of  the 
clause,  are  often  successful  gamesters  or  speculators,  not  much  the  objects  of  favour 
with  the  legislature  ;  and  one  consideis  the  clause,  therefore,  not  quite  in  the  same 
spirit,  as  if  the  enactment  related  to  ordinary  contracts. 

The  enactment,  "that  all  contracts  or  agreements,  by  way  of  gaming  or  wagering, 
shall  be  null  and  void,"  if  it  stood  by  itself,  ought  most  clearly  to  be  construed  as 
applicable  to  future  contracts  and  agreements  only,  by  virtue  of  the  rule  of  construc- 
tion to  which  I  have  adverted,  and  the  apparent  injustice  of  putting  an  end  to  a  vested 
right.  So,  if  the  next  part  stood  alone,  it  would,  I  think,  though  not  so  clearly,  be 
construed,  for  the  same  reason,  to  apply  to  future  actions  only  ;  and  the  clause,  t& 
avoid  the  injustice  which  would  otherwise  be  iuHicted  on  a  plaintiff,  should  be  construed 
to  mean,  not  that  an  action  already  bi'ought  should  not  be  maintained,  but  that  no 
action  should  afterwards  be  brought,  or,  if  brought,  maintained  ;  and  the  absence  of 
any  provision  that  the  costs  of  an  existing  action  should  be  paid  by  a  defendant,  in 
my  mind,  strongly  favours  that  construction.  The  union  of  the  two  clauses  together 
does  not  appear  to  me  to  make  any  difference.  The  latter  clause  is  surplusage,  so  far 
as  it  relates  to  bringing  actions,  whether  we  construe  the  former  to  apply  to  future 
or  existing  contracts  ;  and  the  only  observation  that  can  be  made  is,  that  in  one  mode 
of  constniing  the  enactment  the  word  "maintained"  is  inoperative,  in  the  other  it  is 
not.  It  is  redundant,  unless  it  applies  to  the  maintenance  of  an  existing  action  ;  but 
this  circumstance  of  mere  redundancy  does  not  appear  to  rae  to  be  sufficient  to  shew, 
that  the  legislature  meant  to  do  so  unjust  a  thing  as  to  prevent  the  maintenance 
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of  an  existing  well-founded  action.  I  think  it  best  to  abide  by  the  sound  rule  of 
construction  above  referred  to,  notwithstanding  the  eon-[45]-iectures  as  to  the  real 
intention  of  the  legislature,  which  the  nature  of  the  subject  occasions.  I  therefore 
hold  that,  at  all  events,  this  action  is  maintainable,  and  am  disposed  to  say  that  the 
clause  affects  none  but  future  wagers  ;  and,  consequently,  that  the  plaintiff  is  entitled 
to  our  judgment. 

Judgment  for  the  plaintiff. 


Manning  v.  Bailey.  Feb.  7,  1848. — A  declaration,  after  reciting  that  defendant 
was  possessed,  for  the  residue  of  a  term  of  years,  of  a  certain  messuage  and 
premises,  and  also  of  certain  fixtures  annexed  to  the  premises,  averred  that 
plaintiff  agreed  with  defendant  to  purchase  of  him  the  residue  of  the  terra  of  the 
said  messuage  and  premises,  with  the  appurtenances  and  the  said  fixtures,  and 
defendant,  amongst  other  things,  agreed  to  give  up  possession  of  the  messuage, 
with  the  appurtenances  and  the  said  fixtures,  on  a  certain  day.  The  declaration 
then  averred  that  plaintifl'  tendered  to  defendant,  for  execution,  an  instrument 
which,  amongst  other  things,  contained  a  recital  that  plaintifi"  had  lately  contracted 
with  defendant  for  the  sale  to  him  of  the  residue  of  the  term  granted  to  him 
by  one  J.  P.,  in  the  messuage  or  tenements,  and  hereditaments,  &c.,  with  their 
appurtenances,  and  also  all  and  singular  the  fixtures  belonging  to  the  said  messuage 
or  tenements  and  hereditaments,  for  a  certain  sum,  the  receipt  of  which  was 
thereby  acknowledged  : — Held,  on  motion  in  arrest  of  judgment,  that,  as  the 
agreement  between  the  parties  was  for  the  assignment  of  the  fixtures  only,  which 
belonged  to  defendant,  the  recital  in  the  instrument  tendered  was  too  large,  and 
therefore  that  it  was  not  such  a  one  as  defendant  was  bound  to  execute ;  and  the 
judgment  was  arrested. 

[S.  C.  18  L.  J.  Ex.  77.] 

Assumpsit.  The  declaration  stated,  that  the  defendant,  at  the  time  of  the  making 
of  the  agreement  thereinafter  next  mentioned,  was  lawfully  possessed,  for  the  then 
residue  of  a  certain  term  of  years,  to  wit,  a  term  of  fourteen  years  computed  from  the 
12th  day  of  Ala}^,  1846,  of  a  certain  messuage  and  premises,  called  &c.,  with  the 
appurtenances ;  that  the  defendant  was  so  then  possessed  as  aforesaid,  under  and  by 
virtue  of  a  certain  indenture  of  lease,  bearing  date  the  Tith  day  of  May,  1846,  made 
between  J.  P.  of  the  one  part,  and  the  defendant  of  the  other  part ;  by  which  indenture 
the  said  messuage  and  premises,  with  the  appurtenances,  were,  for  the  consideration 
therein  mentioned,  leased,  &c.,  unto  the  defendant,  for  the  said  term  of  fourteen  years, 
at  the  yearly  rent  of  £37,  payable  quarterly  :  that  in  the  said  lease  there  were  and 
are  contained  covenants,  on  the  part  of  the  defendant,  for  himself,  his  executors,  etc., 
to  pay  the  rent  &c.  :  that  the  defendant,  at  the  time  of  the  making  of  the  said  agree- 
ment, represented  to  the  plaintiff  that  he  the  defendant  was,  and  the  plaintiff  [46]  avers 
that  he  the  defendant  in  fact  then  was,  lawfully  possessed  of  certain  fixtures  then 
annexed  to  the  said  messuage  and  premises,  and  then  also  was  lawfully  entitled  to  dis- 
annex  and  remove  the  same  fixtures  from  the  said  messuage  and  premises,  and  convert 
and  dispose  thereof  to  his,  the  defendant's,  own  use,  but  did  not  represent  to  the 
plaintiff  what  the  said  fixtures  were,  nor  did,  nor  does  the  plaintiff  know  what  they 
were:  that  thereupon  theretofore,  to  wit,  on  the  16th  February,  1847,  by  a  certain 
agreement  then  made  by  and  between  the  plaintiff  and  defendant,  of  and  concerning 
the  said  messuage  and  premises,  with  the  appurtenances,  and  of  and  concerning  the 
said  residue  of  the  said  term,  and  of  and  concerning  the  said  fixtures,  and  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  defendant,  it  was  agreed  by  and 
between  the  plaintiff  and  defendant  as  follows,  that  is  to  say  : — ^"  Memorandum  :  Mr. 
Bailey,  (meaning  the  defendant),  of  23  East-place,  &c.,  (meaning  the  said  messuage 
and  premises),  has  this  day  agreed  to  sell,  and  J.  Manning  (meaning  the  plaintiff)  has 
agreed  to  purchase,  the  unexpired  term  or  lease  (meaning  the  said  residue  of  the  said  term) 
of  the  house  Xo.  23,  (meaning  the  said  messuage  and  premises),  with  the  appurtenances, 
as  above,  and  also  the  fixtures,  &c.  (meaning  the  said  fixtures)  belonging  to  the  said 
C.  Bailey,  (meaning  the  defendant),  to  pay  the  rent,  and  all  rates  and  taxes,  due 
to  the  25th  of  March  next ;  and  do  also  agree  (meaning  the  defendant)  to  give  up 


400  MANNING    V.  BAILEY  2  EX.  47. 

possession  of  the  said  house  and  premises,  (meaning  the  said  messuage  and  premises), 
with  the  appurtenances  and  fixtures,  (meaning  the  said  fixtures),  on  or  before  the  fith 
of  Maruh  next.  The  said  J.  Manning  (meaning  the  plaintifl')  has  this  day  paid  the 
sum  of  £10  as  a  deposit,  and  agrees  to  pay  the  remainder  on  taking  possession  of  the 
said  premises  (meaning  &c.)  and  the  said  fixtures  (meaning  &c.).  VVitness  our  hands" 
&c.  The  declaration  then  contained  an  averment,  that  the  plaintifi'  paid  the  £10  to 
the  defendant,  &c. ;  it  also  contained  an  aver-[47]-ment  of  mutual  promises  ;  and  then 
proceeded  to  state,  that  although  the  said  12th  day  of  March,  1847,  had  expired  before 
the  commencement  of  the  suit,  and  although  the  plaintifl',  on  that  day,  was  ready  and 
willing  and  ottered  to  the  defendant  to  purchase  the  said  residue  of  the  said  tei'in  and 
the  said  fixtures  of  and  from  the  defendant,  at  the  price  of  £40,  according  to  the  terms 
of  the  said  agreement,  and  to  accept  possession  of  the  said  messuage  and  premises, 
with  the  appurtenances  and  fixtures,  and  to  pay  the  defendant  the  sum  of  £30,  being 
the  ditt'erence  between  the  said  sum  of  £10,  so  paid  as  aforesaid,  and  the  said  sum  of  £40, 
and  then  tendered  to  him,  the  defendant,  to  execute  a  certain  parchment  writing 
sufficient,  when  signed  and  sealed  by  the  defendant,  and  delivered  by  the  defendant 
as  his  act  and  deed,  to  assign  to  the  plaintifi'  the  residue  of  the  said  term,  which  said 
writing  then  was  in  the  words,  letters,  and  figui-es  following,  that  is  to  say,  "  This 
indenture,  made  the  12th  day  of  March,  1847,  between  Charles  Bailey,  of  &c.,  of  the 
one  part,  and  Joseph  Manning,  of  &e.,  of  the  other  part,  which,  after  reciting  that  by  a 
certain  indenture  made  by  and  between  Chailes  Baileyand  one  J.  P., all  that  the  messuage 
or  tenements  and  hereditaments  therein  and  hereinafter  particularly  described,  with  the 
appurtenances,  were,  for  the  considerations  therein  mentioned,  demised,  leased,  set, 
and  to  farm  let  unto  the  said  Charles  Bailey,  for  the  term  of  fourteen  years  thence 
next  ensuing,  and  fully  to  be  complete  and  ended,  on  payment  yearly  and  every  year, 
during  the  said  term  thereby  demised,  unto  the  said  J.  P.,  his  executors,  administrators 
or  assigns,  of  the  rent  or  sum  of  £37  of  lawful  money,  free  and  clear  of  and  from  the 
land-tax,  and  all  other  taxes,  rates,  charges,  assessments,  and  deductions  whatsoever, 
the  said  rent  to  be  payable  quarterly,  namely,  on  &c.  ;  and  in  the  said  lease  are  con- 
tained covenants,  on  the  part  of  the  said  Charles  Bailej',  for  himself,  &a.,  for  the  payment 
of  the  rent,  land-tax,  &c.  And  also  that  the  said  Joseph  Manning  has  lately  contracted 
with  the  said  Charles  Bailey  [48]  for  the  sale  to  him  of  the  residue  of  the  said  terra  of 
fourteen  years,  so  granted  to  the  said  Charles  liailey  by  the  said  J.  P.,  in  the  said 
messuage  or  tenements  and  hereditaments  therein  and  hereinafter  described  and 
assigned,  or  intended  so  to  be,  with  their  appurtenances,  and  also  all  and  singular 
the  fixtures  belonging  to  the  said  messuage  or  tenement  and  hereditaments,  at  or  for 
the  price  or  sum  of  £40  :  Now  this  inclenture  witnesseth,  that,  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  sum  of  £40,  of  lawful  British  money,  to 
him  the  said  Charles  Bailey  in  hand  well  and  truly  paid  by  the  said  Joseph  Manning, 
at  or  immediately  before  the  sealing  and  delivering  of  these  presents,  the  receipt  whereof, 
and  that  the  same  is  in  full  for  the  purchase  of  the  residue  now  to  come  and  unexpired 
of  the  said  term  of  fourteen  years  in  the  said  messuage  or  tenements  and  hereditaments 
hereinafter  described,  and  hereby  assigned,  or  intended  so  to  be,  he  the  said  Charles 
Bailey  doth  hereby  confess  and  acknowledge,  and  of  and  from  the  same  and  every  part 
thereof  doth  fully  and  absolutely  acquit,  release,  and  discharge  the  said  Joseph  Manning, 
his  executors,  &c.,  he,  the  said  Charles  Bailey,  hath  assigned,  transferred,  and  set  over, 
and  by  these  presents  doth  assign,  transfer,  and  set  over,  unto  the  said  Joseph  Manning, 
his  executors,  &c.,  all  that  messuage  or  tenement,  being,  &c.,  and  their  appurtenances  ; 
and  also  all  and  singular  the  fixtures  belonging  to  the  said  messuage  or  tenement,  ifec, 
and  hereditaments  hereinbefore  described  and  intended  to  be  hereby  assigned,  and 
also  the  hereinbefore  recited  indenture  of  lease  of  the  12th  day  of  May,  1846  :  To 
have  and  to  hold  the  said  messuage  or  tenement,  and  all  and  singular  the  said  premises 
hereby  assigned  or  intended  so  to  be,  with  their  appurtenances,  unto  the  said  Joseph 
Manning,  his  executors,  &c.,  for  and  during  all  the  residue  and  remainder  now  to  come 
and  unexpired  of  and  in  the  term  of  fourteen  years,  so  granted  by  the  said  hereinbefore 
recited  indenture  of  lease  of  the  12th  of  May,"  1846,"  &c.  (The'  instrument  contained 
several  covenants  [49]  which  are  not  material  to  the  present  question.)  The  declara- 
tion then  stated,  that  the  plaintiff  did  then  request  the  defendant  to  accept  the  .said 
sum  of  £30  so  tendered,  and  to  execute  the  last-mentioned  writing,  to  wit,  by  signing 
the  same,  and  sealing  the  same,  and  delivering  the  same  as  his,  "the  defendant's,  act 
and  deed,  and  to  give  up  possession  to  the  plaintiff  of  the  said  messuage  and  premises, 
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with  the  appurtenances  and  fixtures,  yet  the  defendant  disregarded  his  said  promise, 
and  did  not  nor  would,  on  or  before  the  said  ISth  day  of  March,  or  at  an}'  other  time, 
give  the  plaintiff  possession  of  the  said  messuage  and  premises,  and  fixtures,  or  any  or 
either  of  them,  or  sell  or  assign  to  the  said  plaintiff'  the  said  residue  of  the  said  term, 
&c.  To  this  declaration  the  defendant  pleaded  several  traverses,  upon  each  of  which 
issue  was  joined. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  Sittings  in  Trinity  Term  last,  the 
plaintiff'  had  a  verdict,  with  £30  damages. 

Montagu  Chambers,  in  the  same  term,  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  judgment  should  not  be  arrested 

Watson  now  shewed  cause.  The  objection  which  has  been  raised  to  this  declara- 
tion is,  that,  inasmuch  as  the  defendant  agreed  to  sell  his  own  fixtures  only,  he  was 
not  bound  to  execute  the  instrument  tendered  to  him  for  execution,  as  it  would  have 
passed  all  the  fixtures,  whether  belonging  to  him  or  not.  The  defendant  was  called 
upon  to  assign  the  term  merely,  and  the  fixtures  for  the  term.  This  habendum  would 
pass  the  term  and  the  fixtures  belonging  to  the  buildings.  All  that  the  plaintiff 
required  was  a  sufficient  assignment  of  the  term.  He  referred  to  Colegrave  v.  Dia,s 
Sanlos:  (2  B.  &  C.  76). 

Chambers,  in  support  of  the  rule.  The  judgment  ought  [50]  to  be  arrested.  The 
recital  is  incorrect.  It  distinctly  states  an  agreement  to  assign  the  defendant's  term 
in  the  premises,  and  also  a  sale  of  all  the  fixtures,  not  only  the  fixtures  to  which  the 
defendant  was  entitled  ;  so  that  by  this  deed,  if  it  had  been  executed,  not  only  land- 
lords' or  tenants'  fixtures,  but  the  fixtures  belonging  to  a  previous  tenant,  would 
pass.  The  defendant  has  only  agreed  to  transfer  his  own.  The  habendum  excludes 
the  fixtures,  and  only  goes  to  the  term. 

Pakke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  In  the 
case  of  VonhoUen  v.  Knowles  (12  M.  &  W.  602),  where  there  was  an  agreement  that 
the  plaintiff'  should  purchase  of  the  defendant  a  certain  house  and  shop-fixtures  for 
£150,  whereof  £125  was  to  be  paid  upon  taking  possession,  and  the  remainder  by 
bills  at  certain  dates,  and  that  the  defendant  should  grant,  and  the  plaintiff  should 
take,  a  lease  of  the  messuage  for  twenty-one  years,  at  the  rent  of  £60,  the  plaintiff 
tendered  an  instrument  to  the  defendant  for  his  execution,  which  stated  that,  as  well 
in  consideration  of  the  sum  of  £150  paid  by  the  plaintiff'  to  the  defendant,  as  also 
of  the  yearly  rent,  covenants,  itc,  the  defendant  had  demised  and  leased  all  that 
messuage,  &c.  :  and  this  Court  held  that  it  was  not  such  an  instrument  as  the  defen- 
dant had  bound  himself  by  his  agreement  to  execute.  My  Brother  Alderson  there 
said,  "  Although  the  objection  taken  by  the  defendant  is  one  that  deserves  but  little 
favour,  it  seems  to  me  that  it  must  necessarily  prevail.  The  plaintiff  being  bound  to 
tender  a  lease  in  conformity  with  a  certain  agreement,  has  tendered  one,  which  states 
that  the  sum  of  £150,  which  by  the  agreement  was  to  be  paid  for  fixtures,  was  to  be 
paid  as  a  consideration  for  the  lease  itself.  Now,  supposing  this  recital  not  to  operate 
as  an  estoppel  upon  the  defendant,  in  case  [51]  an  action  was  brought  against  him  by 
the  present  plaintiff',  still  it  would  place  him  in  a  different  situation  from  that  in  which 
he  now  stands,  as  it  would  afford  prima  facie  evidence  against  him,  which  he  would 
have  to  rebut  by  means  of  witnesses,  or  by  the  production  of  the  agreement ;  the 
lease  would  therefore  be  evidence  against  him,  although,  perhap.s,  not  conclusive." 
Now  here,  this  recital,  which  states  that  the  defendant  had  lately  contracted  with  the 
plaintiff  for  the  sale  to  him  of  all  and  singular  the  fixtures  belonging  to  the  said 
messuage  or  tenement  and  hereditaments  for  the  price  of  £40,  and  the  receipt  of  that 
sum,  is  not  correct.  If  the  defendant  had  executed  this  instrument,  it  would  have 
been  strong  evidence  against  him.  As  this  is  upon  the  record,  we  can  say  that  it  is 
not  such  an  insti'ument  as  the  defendant  was,  in  conformity  with  his  agreement, 
bound  to  execute.  It  is  certainly  an  unfortunate  recital ;  but  if  the  defendant  had 
executed  the  lease,  he  would  have  placed  himself  in  a  worse  situation  than  that  in 
which  he  is  at  piesent. 

Aldekson,  B  ,  EoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 
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[52]  JoNE.s  r.  Harri.son.  Feb.  11,  1848. — In  an  action  by  an  allottee  of  a  railway 
company  for  the  recovery  of  his  deposit,  (the  project  having  been  abandoned),  it 
appeared  that  the  shares  had  been  allotted  to  him  upon  the  terms  of  the  following 
letter  of  allotment: — "The  directors  assume  the  I'ight  to  carry  out  their  inten- 
tions by  the  adoption  of  all  such  measures  as  they  may  deem  requisite  for 
obtaining  the  necessary  parliamentary  powers  to  form  a  company  for  the  con 
struction  of  the  entire  railway,  or  any  part  of  it,  with  such  branches,  extension.s, 
or  alterations  as  they  may  find  expedient,  and  to  apply  the  amount  paid  for 
dcpo.sits  in  discharge  of  any  liabilities  incurred  by  them  under  the  general  powers 
vested  in  them  for  the  prosecution  of  the  undertaking.  A  subscribers'  agreement 
and  parliamentary  contract,  in  such  form  and  with  such  provisions  as  the  com- 
mittee may  think  necessary,  will  be  prepared  and  lie  at  the  company's  offices  for 
signature,  from,  &c.,  both  inclusive  : " — Held,  that,  upon  the  true  construction  of 
this  letter  of  allotment,  the  directors  had  authority  to  lay  out  the  deposits  in 
such  necessary  expenses  as  had  been  incurred  by  them  in  the  prosecution  of  the 
scheme,  and,  all  the  deposits  having  been  so  expended,  that  the  plaintiff  was  not 
entitled  to  recover. 

[S.  C.  17  L.  J.  Ex.  1.32;  12  Jur.  122.] 

Assumpsit  for  money  had  and  received,  for  money  paid,  and  on  an  account  stated. 
Plea,  nori  assumpsit. 

At  the  trial,  before  Maule,  J.,  at  the  last  Denbighshire  Summer  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  311.  10s.,  being  the  amount  of 
deposit  paid  by  the  plaintiff",  in  November,  1845,  on  fifteen  shares  in  a  projected 
railway  corapan}^,  called  "The  Wrexham,  Nantwich,  and  Crewe  Junction  Railway 
Company,"  of  which  the  defendant  was  one  of  the  managing  directors.  The  scheme 
was  set  on  foot  in  the  autumn  of  184-5,  and  prospectuses  were  issued,  which  announced 
the  company  to  be  provisionally  registered,  and  that  the  capital  was  to  be  £4-50,000, 
to  consist  of  22,500  shares  of  £20  each  ;  deposit,  21.  2s.  6d.  per  share.  On  the  6th  of 
October,  the  plaintiff  sent  the  following  letter  of  application  for  shares : — 

"To  the  Provisional  Committee  of  the  Wrexham,  Nantwich,  and  Crewe 

Junction  Kailway. 
"Gentlemen, — I  request  you  to  allot  me  100  shares,  of  £20  each,  in  the  above 
undertaking ;  and  I  hereby  engage  to  accept  the  same  or  any  less  number  which  may 
be  allotted  to  me,  and  to  pay  the  deposit  thereon,  and  to  execute  the  parliamentary 
contract  and  subscribers'  agreement  when  required" 

In  answer  to  this  application,  the  plaintiff  received  the  following  letter  of  allot- 
ment, dated  the  25th  of  October  :— 

[53]     "Wrexham,  Nantwich,  and  Crewe  Junction  Railway. 
"  (Provisionally  registered.) 
"  Capital  £450,000,  in  22,500  shares  of  £20  each. 
"  Deposit,  21.  2s.  6d.  per  share. 
"Allotment,  No.  64.  "Deposit,  311.  17s.  6d. 

"^if, — I  am  directed  to  inform  you,  that  the  committee  of  management  have,  in 
compliance  with  your  application,  allotted  to  you  fifteen  shares  in  this  company,  on 
the  terms  and  conditions  annexed  ;  and  you  are  therefore  required  to  pay  the  deposit 
of  21.  2s.  6d.  per  share,  amounting  to  311.  17s.  6d.,  to  one  of  the  under-mentioned 
bankers,  on  or  before  the  1st  of  November  next.  In  default  of  such  payment  being 
duly  made,  this  allottment  will  be  then  cancelled,  and  the  shares  appropriated  to  other 
applicants. — I  am,  &c., 

"  Secretary." 
(Here  followed  a  list  of  bankers.) 

"  On  payment  of  the  deposit  to  the  bankers,  this  letter  will  be  exchanged  for  a 
receipt.  Terms  and  conditions  on  which  the  shares  in  the  company  are  allotted  :— 
The  company  is  formed  for  the  purpose  of  constructing  a  railway  from  Wrexham  to 
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Crewe,  (by  such  route,  and  with  such  extensions,  Jis  the  directors  may  think  necessary 
on  the  engineer's  report).  The  directors  assume  the  right  to  carry  out  their  intentions 
liy  the  adoption  of  all  such  measures  as  they  may  deem  requisite  for  obtaining  the 
necessary  parliamentary  powers  to  form  a  company,  for  the  construction  of  the  entire 
railway,  or  any  part  of  it,  with  such  branches,  extensions,  or  alterations  as  they  may 
find  expedient,  and  to  apply  the  amount  paid  for  deposits  in  discharge  of  any  liabilities 
incurred  by  them  under  the  general  powers  vested  in  them  for  the  prosecution  of  the 
undertaking.  Powers  will  be  applied  for  to  allow  interest,  at  the  rate  of  £4  per  cent, 
per  annum,  on  the  amount  of  calls  paid,  until  the  opening  of  the  line.  A  subscribers' 
agreement,  and  a  parlia-[54]-mentary  contract,  in  such  form  and  with  such  provisions 
as  the  committee  may  think  necessary,  will  be  prepared  and  lie  at  the  company's 
offices  for  signature,  from  &e.  to  &c.,  both  inclusive.  Arrangements  will  also  be  made 
and  duly  announced  for  the  execution  of  the  deeds  by  shareholders  resident  in  or  near 
the  provincial  towns  in  which  shareholders  mayresicle.  The  shares,  with  the  depo.sits 
made  thereon,  will  be  liable  to  forfeiture,  without  notice,  in  respect  of  which  the  sub- 
scribers' agreement  and  parliamentary  contract  are  not  signed  within  the  specified  time. 

"  By  order,  &c., 

"  Secretary." 

The  plaintiff  accordingly  paid  311.  17s.  6d.  on  the  1st  of  November,  1845,  but 
received  back  7s.  Gd.,  as  it  was  considered  by  the  directors  that  more  than  21.  2s.  per 
share  could  not  be  legally  received.  On  the  8th  of  December,  the  plaintiff'  executed 
the  subscribers'  agreement,  and  received  three  scrip  certificates  for  his  shares,  which 
were  in  the  following  form  : — 

"  Wrexham,  Nantwich,  and  Crewe  Junction  Railway.     Capital  £4-50,000,  in  22,500 
shares  of  £20  each,  on  which  a  depo.sit  of  21.  2s.  per  share  has  been  paid. 

"  Scrip  certificate,  5  Shares. 

"  Xo.  to  inclusive. 

"  The  holder  of  this  certificate,  having  signed  the  parliamentary  contract  and  sub- 
scribers' agreement,  and  having  agreed  to  pay  all  future  calls,  is  the  proprietor  of 
5  shares  in  the  capital,  for  the  time  being,  of  the  above  undertaking." 

This  was  signed  by  two  of  the  directors.  The  shares  had  been  all  allotted,  but 
deposits  had  been  paid  upon  between  3000  and  4000  only,  although  the  time  for 
payment  had  been  extended.  The  scheme  had  been  abandoned.  The  plaintiff's 
deposit  bad  been  expended  in  payments  for  surveys  and  plans  to  be  deposited  wnth 
the  Boaid  of  Trade,  [55]  and  other  preliminary  expenses  attending  the  carrying  on  of 
the  scheme.  It  was  contended  for  the  defendant,  that  the  plaintiff  was  not  entitled  to 
recover  his  deposit,  which  had  been  so  expended  by  the  directors,  as  they  had  authority 
to  do  under  the  powers  reserved  by  them  by  the  letter  of  allotment.  The  learned 
judge,  in  summing  up,  after  telling  the  jury  that  he  thought  there  was  evidence  of 
fraud  antecedently  to  the  execution  of  the  subscribers'  agreement,  but  that  that  fraud, 
being  after  the  payment  of  the  deposit,  would  not,  in  his  opinion,  of  itself  give  the 
plaintiff  a  right  to  recover,  left  it  to  the  jury  to  say  whether  the  scheme  had  been 
abandoned  before  the  commencement  of  the  action,  and  the  jury  found  that  it  had. 
His  Lordship  thereupon  directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  the  construction  of  the  letter  of  allotment,  for  which  the  defendant  contended, 
was  correct. 

Townsend  having  accordingly  obtained  a  rule  to  enter  a  nonsuit, 
Martin  and  Welsliy  now  shewed  cause.  The  subscribers'  agreement,  which  the 
plaintiff  signed,  is  void  :  for,  at  the  time  he  signed  it,  instead  of  the  deposits  upon 
22,500  shares  having  been  paid,  not  more  than  between  3000  and  4000  had  been  paid  ; 
and  as  the  plaintiff  was  not  made  acquainted  with  this  most  material  fact  by  the 
company  at  that  time,  upon  the  ground  that  a  material  fact  was  suppressed,  which 
was  equivalent  to  a  fraudulent  misrepresentation  on  the  part  of  the  directors,  the  deed 
is  void  :  JFontmr  v.  Sliairp  (4  C.  B.  404)  ;  and  the  deed  alone  gives  the  power  to  pay 
the  expenses  out  of  the  deposits.  [Parke,  B.  That  point  was  not  made  at  the  trial. 
The  only  question  before  us  is  as  to  the  true  construction  of  the  letter  of  allotment. 
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It  appears,  from  [56]  the  note  of  the  learned  judge  at  the  trial,  that  there  was  no 
question  I'aised  as  to  any  fraud  antecedent  to  the  payment  of  the  deposit;  and  if 
there  had,  it  would  have  been  very  difficult  to  maintain  such  an  objection.]  The 
words  of  the  letter  of  allotment  are,  that  the  directors  assume  the  right  "  to  apply  the 
amount  paid  for  deposits  in  discharge  of  any  liabilities  incurred  by  them  under  the 
general  powers  vested  in  them,  for  the  piosecution  of  the  undertaking.  ...  A  sub- 
scribers' agreement  and  a  parliamentary  contract,  in  such  form  and  with  such  provisions 
as  the  committee  may  think  necessary,  will  be  prepared,"  &c.  The  power  surely  vests 
upon  a  deed  to  be  subsequently  executed,  and,  as  that  deed  was  not  duly  executed, 
the  directors  had  no  power  to  dispose  of  the  deposits.  The  directors  could  have  no 
reason  to  suppose  that  the  scheme  could  be  effectually  carried  on.  [Parke,  B.  If 
that  was  so,  you  should  have  insisted  upon  that  objection  at  the  trial,  and  not  have 
consented  that  leave  should  be  reserved  to  enter  a  nonsuit  upon  the  construction  of 
the  letter  of  allotment;  that  is  the  only  question  which  we  have  before  us  at  present.] 

Townsend  and  Foalkes,  in  support  of  the  rule,  were  not  heard. 

Pakke,  B.  The  only  question  upon  which  we  have  now  to  give  our  opinion,  and 
which  was  reserved  by  the  learned  judge  at  the  trial,  is,  whether,  upon  the  true  con- 
struction of  this  letter  of  allotment,  the  directors  of  the  Company  were  empowered  to 
apply  the  deposits  for  the  purposes  of  such  preliminary  expenses  as  might  be  necessary 
and  reasonable  for  the  prosecution  of  the  undertaking.  We  are  all  of  opinion  that 
they  were  so  empowered,  and  consequently  this  rule  must  be  made  absolute.  With 
respect  to  the  subscribers'  agreement,  which  the  plaintiff  executed,  it  was  contended 
by  his  learned  counsel  to  be  void,  in;ismuch  as  the  execution  of  it  was  obtained  by 
fraud,  and  that,  upon  [57]  the  authority  of  Jl'ontner  v.  Shairp,  the  circumstances  were 
such  as,  if  left  to  the  jury,  would  warrant  them  in  finding  that  the  transaction  was 
fraudulent,  and  therefore  that  the  deed  ought  to  be  considered  out  of  the  case 
altogether,  and  that  the  whole  case  rested  upon  the  letter  of  allotment,  which  did  not 
give  the  power  contended  for.  It  appears  that  at  the  trial  the  phiintiff's  counsel  did 
not  ask  the  learned  judge  to  put  the  question  of  fraud,  antecedent  to  the  letter  of 
allotment,  to  the  jury,  but  that  he  consented  to  leave  for  consideration  the  question 
of  law  as  to  the  true  consti'uction  of  the  letter  of  allotment.  If  the  plaintiff's  counsel 
had  meant  to  insist  upon  the  invalidity  of  the  letter  of  allotment,  as  well  as  of  the 
deed,  on  the  ground  of  fraud,  he  should  have  required  it  to  be  left  to  the  jury ;  but, 
according  to  the  learned  judge's  note,  rro  objection  was  r-aised  on  that  gr-ound  ;  and 
indeed,  if  it  had,  it  seems  to  me  that  the  plaintiff  would  have  had  little  chance  of 
success.  In  IVontncr  v.  Shairp,  there  were  matters  for  the  consideration  of  the  jury, 
such  as  to  justify  them  in  finding  that  the  execution  of  the  subscribers'  deed  had 
been  obtained  by  fraud,  as  having  been  obtained  at  a  time  when  sufficient  money  had 
not  been  received,  by  the  payment  of  an  adequate  number  of  deposits,  to  warrant 
them  irr  proceeding  with  the  undertaking.  But,  as  the  question  of  fraud  was  for  the 
jury,  and  as  no  point  was  made  u])ou  that  part  of  the  case,  althoirgh  I  do  not  see  how 
it  would  have  been  of  any  assistarrce  to  the  plaintiff',  that  question  must  be  dismissed 
altogether  fr-om  the  case,  arrd  it  remains  to  be  considered  on  the  construction  of  the 
letter  of  allotment  alone.  That  letter  was  issued  upon  an  allotment  of  shares  to  the 
plaintiff,  which  was  contempor'aneous  with  allotments  of  the  remairririg  shar'es  to  other 
persons.  Now,  it  appears  to  me  that  the  true  construction  to  be  put  upon  the  terms 
of  this  letter  of  allotment  is,  that  the  director's  of  the  company  intend  to  say,  "  We 
shall  apply  the  money  deposited  irr  our  hands  in  the  manner  we  may  thirrk  fit  for  the 
purposes  of  carrying  on  the  undertaking,  and  of  [58]  carrying  it  properly  irrto  effect, 
and  in  discharge  of  those  liabilities  which  we  may  incur  in  its  progr-ess."  That 
appears  to  me  to  be  the  true  meaning  of  the  document ;  the  words  of  which  ar'e,  that 
"the  director-s  assume  the  right  to  carry  out  their  irrtentions  by  the  adoption  of  all 
such  measur-es  as  they  may  deem  requisite  for  obtaining  the  necessary  parliamerrtary 
powers  to  form  a  company,  for  the  construction  of  the  entire  railway,  or  any  part  of 
it,  with  such  branches,  extensions,  or  alteratiorrs  as  they  may  find  expedient,  and  to 
apply  the  amount  paid  for  deposits  in  dischar-ge  of  any  liabilities  incurred  by  them 
under  the  general  powers  vested  in  them  for  the  pr-osecution  of  the  undertakirrg." 
The  expr'essiorr  "  general  powers  "  means,  as  I  take  it,  the  powers  alr-eady  vested  in 
them,  and  which  they  then  assume  for  the  purpose  of  carrying  the  undertakirrg  into 
effect,  and  it  does  not  mean  such  powers  as  may  become  vested  iir  the  directors  at  a 
future  period.     This  being  so,  they  are  empower-ed  to  apply  the  deposits  for  all  such 
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purposes :  as  for  advertisements,  surveys,  and  necessary  plans  to  be  deposited  with 
the  Board  of  Trade,  and  all  other  necessary  and  reasonable  expenses  of  that  descrip- 
tion. If  it  had  been  contended  that  the  expenses  had  been  unreasonable,  the  question 
was  one  which  was  proper  to  be  left  to  the  jury.  This  letter  of  allotment  contains 
the  above  provision,  which  was  not  in  that  in  the  case  of  JVahfah  v.  Spottifwooile 
(15  M.  &  W.  .501),  and  for  this  reason  the  cases  are  distinguishable.  If  any  surplus 
remained  after  the  payment  of  such  expenses,  the  directors  would,  of  course,  be  bound 
to  refund  to  the  plaintitt"  his  due  proportion  ;  but,  if  all  the  deposits  had  been 
expended,  the  plaintiff  would  not  be  entitled  to  any  portion  of  his  deposit.  The 
whole  question,  as  I  have  before  said,  turns  upon  the  true  construction  of  the  letter 
of  allotment.  I  am  of  opinion  that,  according  to  the  terms  of  that  instrument,  the 
defendant  had  authority  to  make  the  application  of  the  deposits  which  was  made. 

[59]  Ai.DERSON,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that,  when 
the  plaintiff  paid  his  money  by  way  of  deposit,  it  was  upon  the  understanding  that 
it  should  be  laid  out  in  a  legitimate  manner  ;  and  as  no  objection  was  made  as  to 
the  manner  in  which  it  had  been  laid  out,  the  plaintiff  has  no  right  to  succeed  in 
this  action. 

EoLFE,  B.  I  am  of  the  same  opinion.  I  think  that  the  words  "general  powers" 
mean  "  those  powers  which  are  now  vested  in  us." 

Platt,  B.,  concurred. 

Kule  absolute. 

EiLEY  i:  Warden  and  Another.  Feb.  11,  18i8. — A  person  who  takes  a  contract 
to  execute  a  certain  cutting  on  a  railway,  at  a  certain  sum  per  cubic  yard,  and 
employs  several  men  under  him  to  assist  in  doing  the  work,  is  not  a  workman  or 
labourer  within  the  true  meaning  of  the  1  &  2  Will.  4,  e.  37,  (the  Truck  Act), 
although  he  does  a  portion  of  the  work  himself. — Where  the  earth  removed  is 
clay,  which  is  used  for  making  bricks,  Quaere,  whether  a  labourer  engaged  in  the 
removal  of  such  earth  is  a  person  "  employed  in  or  about  the  working  or  getting 
of  clay,"  within  the  meaning  of  the  19th  section  of  the  act. 

[S.  C.  18  L.  J.  Ex.  120.     Adopted,  Ingram  v.  Barnes,  18^7,  7  El.  &  Bl.  132. 
Followed,  Sleeman  v.  Barrett,  1864,  2  H.  &  C.  934.] 

Debt  for  work  and  labour,  for  money  paid,  and  on  an  account  stated.  The  defen- 
dants pleaded,  secondly,  a  set-off  for  goods  sold  and  delivered,  for  money  lent,  money 
paid,  money  had  and  received,  and  on  an  account  stated. 

Eeplication  to  the  second  plea,  as  to  so  much  of  that  plea  as  relates  to  the 
said  goods  therein  mentioned,  and  as  relates  to  the  sum  of  161.  8s.,  parcel  &c.,  in 
the  said  plea  mentioned,  being  the  said  price  and  value  of  the  said  goods,  and  also 
as  relates  to  the  said  causes  of  set-off  in  respect  of  the  said  goods,  and  the  said  price 
and  value  thereof,  that  the  said  sum  of  161.  8s.,  parcel  &c.,  is  claimed  by  the 
defendants  to  be  due  and  payable  to  them  from  the  plaintiff,  for  the  price  and 
value  of  the  said  goods  in  the  said  plea  mentioned,  before  the  commencement  of  this 
suit  sold  and  delivered  by  the  defendants  to  the  plaintiff,  as  in  the  said  plea  mentioned. 
And  the  plaintiff  further  says,  that,  before  and  at  the  time  of  the  accruing  of  the  said 
supposed  causes  of  set-off,  in  the  said  plea  mentioned,  so  far  as  the  said  [60]  plea 
relates  to  the  said  goods  and  the  said  sum  of  161.  8s.,  parcel  &c.,  being  the  said  price 
and  value  thereof,  and  before  and  at  the  time  of  the  sale  and  delivery  by  the  defen- 
dants to  the  plaintiff  of  the  said  goods  in  the  said  plea  mentioned,  as  therein 
mentioned,  and  as  hereinafter  mentioned,  for  the  price  and  value  of  which  the  said 
sum  of  161.  8s.,  parcel  &c.,  was  and  is  so  as  afore.said  claimed  by  the  defendants  to  be 
due  to  them  from  the  plaintiff  as  afore.said,  to  wit,  on  &c.,  and  from  thence  until,  to 
wit,  &c.,  the  plaintiff  was  a  workman  and  labourer,  engaged  and  employed  by  the 
defendants  in  a  certain  occupation,  to  wit,  in  the  occupation  of  and  in  and  about  the 
getting  of  clay,  within  the  true  intent  and  meaning  of  a  certain  act  of  Parliament 
made  and  passed  in  the  session  of  Parliament  holden  in  the  first  and  second  years  of 
the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  to  prohibit 
the  Payment  in  certain  Trades  of  Wages  in  Goods,  or  otherwise  than  in  the  Current 
Coin  of  the  Eealm."  And  the  defendants,  before  and  at  the  time  and  during  the 
time  of  the  said  alleged  sale  and  delivery  of  the  said  goods  in  the  said  plea  mentioned. 
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and  of  the  accruing  of  the  said  causes  of  set-off  in  respect  of  the  said  sale  and  delivery, 
to  wit,  the  said  sum  of  161.  8s.,  parcel  &c.,  to  wit,  during  all  the  time  aforesaid,  were 
biickmakers  and  manufacturers  of  bricks,  and  the  trade  of  biickmakers  and  manu- 
facturers of  bricks  carried  on,  exercised,  and  followed,  and  still  do  carry  on,  exercise, 
and  follow,  within  the  meaning  of  the  said  statute  ;  and  the  plaintifi"  further  says, 
that  heretofore  and  after  the  passing  of  the  said  act  of  Pai'liament,  and  before  and  at 
and  during  the  time  of  the  said  sale  and  delivery  of  the  said  goods  in  the  said  plea 
mentioned,  the  price  and  value  of  which,  to  wit,  the  said  sum  of  161.  8s.,  parcel  &c., 
is  claimed  to  be  due  and  payable  by  the  plaintiff'  to  the  defendiints  as  aforesaid,  and 
during  all  the  time  aforesaid,  to  wit,  on  &c.,  and  thence  until  and  upon,  to  wit,  &c., 
he,  the  plaintiff',  was  in  the  employ  of  the  defendants  as  a  workman  and  labourer,  in 
the  said  occupation  of  and  in  and  [Gl]  about  the  getting  of  clay,  such  clay  being 
intended  to  be  used  and  applied  by  the  defendants  for  the  purpose  of  making  and 
preparing  therewith  of  bricks,  and  the  plaititift"  was  during  the  time  last  aforesaid 
engaged  and  employed  by  the  defend.-mts  in  the  said  occupation  of  and  in  and  about 
the  gettitig  of  clay,  such  clay  being  intended  to  be  used  and  applied  by  the  defendants 
for  the  purpose  aforesaid  ;  and  the  defendants,  during  the  time  last  aforesaid,  employed 
and  were  the  employers  of  the  plaintiff'  in  the  said  occupation  of  and  in  and  about  the 
getting  of  clay,  such  clay  being  intended  to  be  used  and  applied  by  the  defendants  as 
aforesaid.  And  the  plaintiff'  further  says,  that  this  action  was  brought  and  commenced 
after  the  passing  of  the  said  act  of  Parliament,  and  was  so  brought  and  commenced 
by  the  plaintid,  as  such  workman  and  labourer  as  aforesaid,  against  the  defendants, 
his  employers  as  aforesaid,  for  the  recovery  of  divers  sums  of  money  due  to  the  plaintiff 
as  such  workman  and  labourer  as  aforesaid,  as  the  wages  of  his  labour  in  the  said 
occupation  hereinbefore  mentioned.  And  the  plaintiflf  further  says,  that  the  said  goods 
in  the  said  plea  mentioned,  for  the  price  and  value  of  which  the  said  sum  of  161.  8s., 
parcel  &c.,  is  claimed  to  be  due  and  payable  by  the  plaintiff'  to  the  defendants,  and  for 
and  in  respect  of  which  price  and  value  the  defendants  have  pleaded  the  said  set-off", 
were  and  are  certain  goods  which  the  defendants  sold  to  the  plaintiff,  and  delivered 
and  supplied  to  him,  and  which  the  plaintiff"  had  and  received,  on  several  days  and 
times  during  and  whilst  the  plaintiff  was  in  the  employment  of  the  defendants  as 
such  workman  and  labourer,  and  engaged  and  emploj'ed  by  the  defendants  as  such 
workman  and  labourer,  in  the  said  occupation  of  and  in  and  about  the  getting  of  clay 
intended  to  be  used  and  applied  as  aforesaid,  and  whilst  the  defendants  so  employed 
and  were  the  employers  of  the  plaintitfin  the  said  occupation  of  and  in  and  about  the 
getting  of  clay  in-[62]-tended  to  be  used  and  applied  for  the  purposes  aforesaid  by  the 
defendants,  to  wit,  on  &c.,  and  on  divers  other  days  and  times  between  that  day  and 
the  said  &c.,  and  before  the  commencement  of  this  suit  ;  and  the  plaintiff"  says,  that 
the  said  goods  were  so  sold  to  the  plaintiff"  as  aforesaid,  and  delivered  and  supplied  to 
the  plaintiff",  and  by  him  had  and  received,  as  for  and  on  account  of  his  wages,  and 
in  reward  for  his  labour  as  such  workman  and  labourer  as  aforesaid,  of  and  in  and 
about  the  getting  of  clay,  as  aforesaid,  by  him  done  and  performed  whilst  in  the  employ 
of  the  defendants  as  aforesaid,  and  not  otherwise,  contrary  to  the  form  and  effect  of 
the  said  statute  in  such  case  made  and  provided.     Verification. 

Rejoinder,  that  the  plaintiff  was  not,  at  the  time  of  the  sale  and  delivery  by  the 
defendants  to  the  plaintiff"  of  the  said  goods  in  the  said  second  plea  mentioned,  or 
of  any  of  them,  or  of  any  part  thereof,  a  workman  or  labourer  engaged  or  employed 
by  the  defendants,  or  either  of  them,  in  the  said  occupation  of,  in,  or  about  the  getting 
of  clay,  modo  et  forma,  concluding  to  the  country  ;  upon  which  rejoinder  issue  was 
joined. 

At  the  trial  of  the  cause,  before  Coleridge,  J.,  at  the  last  Summer  Assizes  at 
Gloucester,  it  appeared  that  the  plaintiff'  had  done  the  work,  which  was  the  subject  of 
the  action,  as  a  sub-contractor  under  the  defendants,  who  had  contracted  to  make  a 
certam  portion  of  the  Oxford,  Worcester,  and  Wolverhampton  railway.  The  defen- 
dants had  divided  the  contract  they  had  taken  into  several  smaller  portions,  one  of 
which  the  plaintiff'  had  taken  from  them,  at  a  certain  sum  per  cubic  yaid.  The 
plaintiff  engaged  eight  or  nine  men  to  work  with  him.  Tickets  for  goods  were  supplied 
by  the  defendants  to  the  plaintiff",  who  gave  them  to  his  men  as  payment.  There  was 
evidence  to  shew  that  the  clay  which  was  obtained  from  the  cuttings  was  applied  to 
the  purpose  of  making  bricks.  Coleiidge,  J.,  told  the  jury,  [63]  that,  if  the  object  was 
to  save  the  clay  for  the  purpose  of  making  bricks,  he  was  of  opinion  that  that  part  of 
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the  case  would  be  within  the  act ;  but  he  was  also  of  opinion,  that  the  plaintiff  was  not 
a  labourer  or  workman  within  the  act,  which  he  thought  did  not  apply  as  between 
contractor  and  sub-contractor,  and  that  the  mere  fact  of  the  plaintiff  joining  in  the 
work  did  not  make  any  difference.  He  therefore  directed  the  jury  to  find  a  verdict 
for  the  defendants  on  the  plea  of  set-off,  with  leave  reserved  to  the  plaintiff  to  move 
to  enter  a  verdict  for  161.  8s. 

Accordingly,  in  Michaelmas  Term  last.  Greaves  having  obtained  a  rule, 
W.  H.  Cooke  now  shewed  cause.  The  substantial  question  is,  whether  the  defen- 
dants are  entitled  to  the  benefit  of  their  set-off,  or  whether  they  are  deprived  of  it 
by  virtue  of  this  act,  1  &  2  Will.  4,  e.  37. (a)  Under  the  circum-[64]-stances 
of  the  present  case,  the  plaintiff  is  clearly  not  a  workman  or  labourer  within  the  true 
meaning  of  that  act.  [65]  The  mere  fact  of  his  joining  in  the  work  does  not  bring 
him  within  it.     (He  was  then  stopped  by  the  Court.) 

Greaves  and  Keating,  in  support  of  the  rule.  This  act  is  couched  in  very  com- 
prehensive language,  and  is  in  its  nature  remedial.  It  is  therefore  right  that  it  should 
receive  a  liberal  construction.  The  replication  is  framed  under  the  .5th  section.  The 
question  is,  whether  the  plaintiff  is  a  workman  or  labourer  within  the  true  meaning 
of  the  act.  Now  the  language  of  the  2.5th  section  is  as  large  and  comprehensive  as 
possible;  the  words  are,  "all  workmen,  labourers,  and  other  persons  in  any  manner 
engaged  in  the  performance  of  any  work,  employment  or  operation,  of  what  nature 
soever,  in  or  about  the  several  trades  and  occupations  aforesaid,  shall  be,  and  be 
deemed  'artificers.'"  Any  workman  engaged  in  any  work  named  in  the  act  is 
within  its  provisions,  and  the  plaintiff  is  not  to  be  deprived  of  the  benefit  of  it, 
because  be  has  employed  other  labourers  to  join  him,  and  assist  him  in  doing  the 
work.  The  only  case  which  has  much  bearing  upon  this  subject  is  that  of  LowtJier  v. 
Lord  Radnor  (8  East,  113),  which  arose  under  the  statute  20  Geo.  2,  c.  19,  by  which 
magistrates  had  jurisdiction  to  determine  differences  between  masters  and  servants  in 
husbandry,  artificers,  &c.,  "and  other  labourers"  employed  for  any  certain  time,  or 
in  any  other  manner  respecting  wages  within  certain  sums.  It  was  there  said  by 
Dampier  in  argument,  that  "  It  is  not  inconsistent  with  the  condition  of  a  labourer 
that  he  should  contract  to  do  the  work  by  the  piece,  or  great,  and  therefore  should 
employ  another  labourer  under  him  ;  many  important  operations  in  husbandry  are 

(a)  Sect.  1,  after  reciting  that  "it  is  necessary  to  prohibit  payment  in  certain 
trades,  of  wages  in  goods,  or  otherwise  than  in  the  current  coin  of  the  realm,"  enacts, 
"  that  in  all  contracts  hereafter  to  be  made,  for  the  hiring  of  any  artificer  in  any  of  the 
trades  hereinafter  enumerated,  or  for  the  peiformance  by  any  artificer  of  any  labour  in 
any  of  the  said  trades,  the  wages  of  such  artificer  shall  be  made  payable  in  the  current 
coin  of  this  realm  only,  and  not  otherwise  ;  and  that,  if  in  any  such  contract  the  whole 
or  any  part  of  such  wages  shall  be  made  payable  in  any  manner  other  than  in  the 
current  coin  aforesaid,  such  contract  shall  be  and  is  hereby  declared  illegal,  null,  and 
void." 

Sect.  3  enacts,  that  "  the  entire  amount  of  the  wages  earned  by  or  payable  to  any 
artificer  in  any  of  the  trades  hereinafter  enumerated,  in  respect  of  any  labour  by  him 
done  in  any  such  trade,  shall  be  actually  paid  to  such  artificer  in  the  current  coin  of  this 
realm,  and  not  otherwise  ;  and  every  payment,  made  to  any  such  artificer  by  his 
employer,  of  or  in  respect  of  any  such  wages,  by  the  delivering  to  him  of  goods,  or 
otherwise  than  in  the  current  coin  aforesaid,  except  as  hereinafter  mentioned,  shall  be 
and  is  hereby  declared  illegal,  null,  and  void." 

By  sect.  4,  artificers  may  recover  wages  if  not  paid  in  the  current  coin. 

Sect.  5  enacts,  that,  "in  any  action,  suit,  or  other  proceeding  to  be  hereafter 
brought  or  commenced  by  any  such  artificer  as  afoiesaid,  against  his  employer  for  the 
recovery  of  any  sum  of  money  due  to  any  such  artificei-  as  the  wages  of  his  labour,  in 
any  of  the  trades  hereinafter  enumerated,  the  defendant  shall  not  be  allowed  to  make 
any  set-off,  nor  to  claim  any  reduction  of  the  plaintiff's  demand  by  reason  or  in  respect 
of  any  goods,  wares,  or  merchandise  had  or  I'eceived  by  the  plaintiff  as  or  on  account 
of  his  wages  or  in  reward  for  his  labour,  or  by  reason  or  in  respect  of  any  goods,  wares, 
or  merchandise,  sold,  delivered,  or  supplied  to  such  artificer,  at  any  shop  or  warehouse 
kept  by  or  belonging  to  such  employer,  or  in  the  profits  of  which  such  employer  shall 
have  any  share  or  interest." 

Sect.  19  enacts,  "that  nothing  herein  contained  shall  extend  to  any  artificer,  work- 
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performed  in  this  manner ;"  .ind  Lord  Ellenborough,  in  delivering  the  judgment  of 
the  Court,  says,  "This  complaint  must  be  taken  to  be  true  in  the  terms  of  [66]  it,  no 
evidence  appearins-  to  have  been  laid  befoi-e  the  magistrates  to  contradict  or  vary  it, 
and  the}'  have  adjudged  the  same  to  be  true.  By  this  it  appears  that  Sop  was  a 
labouier,  for  he  is  described  as  .1.  Sop,  of  Shrewton,  labourer,  and  that  his  demand 
was  for  wawes  due  to  him,  for  work  and  labour  done  by  himself  and  another  person, 
T.  Franklin,  by  which  it  must  be  understood  that  Sop  was  employed  to  do  the  work, 
either  by  the  day,  or  the  piece,  and  that  Franklin  assisted  Sop  in  the  work,  under  the 
retainer  of  Sop,  and  not  of  Mr.  Lowther ;  a  common  practice  with  labourers  as  well 
in  husbandry  as  in  other  business."  The  principle  seems  to  be  this ;  if  the  person 
fills  a  situation  mentioned  in  the  act,  he  comes  within  the  terms  of  it,  and  his  po.sition 
in  that  respect  is  not  altered  by  the  fact  of  his  employing  others  to  work  with  him. 
The  judgment  of  the  Court,  in  the  preceding  case,  proceeds  thus: — "The  act  now 
under  our  consideration  appears  to  have  had  for  its  object  the  affording  to  certain 
servants  and  workmen,  and  to  labourers  in  general,  a  speedy,  easy,  and  cheap  mode 
of  recovering  their  wages  when  they  amount  to  a  small  sum.  .  .  .  These  benefits 
are,  by  the  words  of  the  act,  extended  to  servants  in  husbandry,  to  workmen  in 
different  branches  of  trade,  and  to  other  labourers  employed  for  any  certain  time,  or 
in  any  other  manner.  The  latter  words  are  as  general  as  may  be."  The  words  of  the 
Stat.  5  Eliz.  c.  4,  s.  13,  "  that  every  artificer  and  labourer  that  shall  be  lawfully  retained 
in  and  for  the  building  or  repairing  of  any  church,  &c.,  or  of  every  other  piece  of  work 
taken  in  great,  in  task  or  in  gross,  or  that  shall  hereafter  take  upon  him  to  make  or 
finish  any  such  thing  or  woi-k,"  &c.,  shew  that  the  legislature,  at  the  time  of  the  pass- 
ing of  that  statute,  contemplated  the  taking  contracts  in  gross  by  labourers  and 
artificers.  The  20  Geo.  2,  c.  19,  has  similar  words.  Lancaster  v.  Greaves  (9  B.  &  C. 
628)  was  [67]  a  decision  under  the  stat.  4  Geo.  4,  c.  34,  s.  3,  which  requires  the 
relation  of  master  and  servant  to  exist,  in  order  to  bring  a  case  within  it.  [Alder- 
son,  B.  Would  not  the  plaintiff  have  ecfually  performed  his  contract  if  he  had  not 
worked  himself  1.  He  did  not  enter  into  an  engagement  to  do  the  work  personally. 
He  even  receives  a  profit  by  the  labour  of  others.  The  5th  section,  by  which  the  set- 
off is  prohibited,  is  remarkably  worded.  It  enacts  that,  in  an  action  brought  for  wages, 
no  set-off  shall  be  allowed  for  goods  had  and  received  "  by  the  plaintiff,  as  or  on 
account  of  his  wages,  or  in  reward  for  his  labour."  How  can  it  be  said  in  this  case, 
that  the  goods  received  were  in  payment  for  his  (the  plaintiffs)  wages  or  labour?]  If 
the  plaintiff  does  any  part  of  the  work  as  a  labourer,  he  comes  within  the  meaning  of 
the  act.     [Piatt,  B.     Take  the  case  of  a  man  who  employs  a  thousand  others  under 

man,  or  labourer,  or  any  person  engaged  or  employed  in  any  manufacture,  trade,  or 
occupation,  excepting  only  artificers,  workmen,  labourers,  and  other  persons  employed 
in  the  several  manufactures,  tiades,  and  occupations  following ;  (that  is  to  say),  in  or 
about  the  working,  casting,  converting,  or  manufacturing  of  iron  or  steel,  or  any  parts, 
branches,  or  processes  thereof ;  or  in  or  about  the  working  or  cutting  of  any  mines  of 
coal,  ironstone,  limestone,  salt  rock ;  or  in  or  about  the  working  or  getting  of  stone, 
slate,  or  clay,"  &c. 

Sect.  25  enacts,  that,  "  in  the  meaning  and  for  the  purposes  of  this  act,  all  workmen, 
labourers,  and  other  persons  in  any  manner  engaged  in  the  performance  of  any  work, 
employment,  or  operation,  of  what  nature  soevei',  in  or  about  the  several  trades  and 
occupations  aforesaid,  shall  be  and  be  deemed  '  artificers  ;  'and  that,  within  the  meaning 
and  purposes  aforesaid,  all  masters,  bailiffs,  foi'emen,  managers,  clerks,  and  other  persons 
engaged  in  the  hiring,  employment,  or  superintendence  of  the  labour  of  any  such 
artificers,  shall  be  deemed  to  be  '  employers  ; '  and  that,  within  the  meaning  and  for  the 
purposes  of  this  act,  any  money  or  other  thing  had  or  contracted  to  be  paid,  delivered, 
or  given  as  a  recompense,  reward,  or  remuneration  for  any  labour  done  or  to  be  done, 
whether  within  a  certain  time  or  to  a  certain  amount,  or  for  a  time  or  an  amount 
uncertain,  shall  be  deemed  and  taken  to  be  the  '  wages '  of  such  labour;  and  that, 
within  the  meaning  and  for  the  purposes  aforesaid,  any  agreement,  understanding, 
device,  contrivance,  collusion,  or  arrangement  whatsoever,  on  the  subject  of  wages, 
whether  writtten  or  oral,  whether  direct  or  indirect,  to  which  the  employer  and  artificer 
are  parties  or  are  assenting,  or  by  which  they  are  mutually  bound  to  each  other,  or 
whereby  either  of  them  shall  have  endeavoured  to  impose  an  obligation  on  the  other 
of  them,  shall  be  and  be  deemed  a  '  contract.' " 
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him,  but  puts  the  finishing  stroke  to  the  work  himself,  could  it  be  said  that  he  is  a 
woi'kmau  or  labourer  within  the  act'?]  The  plaintiff  has  acted  as  a  labourer  in  expend- 
ing the  labour  of  his  own  hands  in  the  work,  and  although  he  has  been  joined  by 
others  in  carrying  it  on,  that  fact  is  not  sufficient  to  deprive  him  of  the  protection  of 
the  statute. 

Pakke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There  are  two 
questions  in  the  present  case.  The  first  is,  whether  the  plaintiff  is  a  workman  or 
labourer  within  the  true  meaning  of  this  act  of  Parliament ;  and  secondly,  if  he  is, 
whether  he  was  engaged  in  the  occupation  of  the  getting  of  clay,  as  mentioned  in  the 
19th  section.  The  principal  question,  and  that  upon  which  it  will  be  sufficient  for  us 
to  express  our  opinion,  is  the  first.  The  19th  section  enacts,  that  "nothing  herein 
contained  shall  extend  to  any  artificer,  workman,  or  labourer,  or  other  person  engaged 
or  employed  in  any  manufacture,  trade,  or  [68]  occupation,  excepting  only  artificers, 
workmen,  labourers,  and  other  persons  employed  in  the  several  manufactures,  trades, 
and  occupations  following  " — and  then  certain  trades,  &c.  are  enumerated  ;  and  if  the 
plaintifl'  comes  within  the  meaning  of  this  section,  the  defendant  is  deprived  of  his 
right  of  set-oft'  by  the  .5th  section,  which  has  been  referred  to  by  my  Brother  Alderson, 
the  words  of  which  are,  "  in  respect  of  any  goods,  wares,  or  merchandise,  had  or 
received  by  the  plaintifl",  as  or  on  account  of  his  wages,  or  in  reward  for  his  labour," 
&c.  Now  it  appears  to  me  that,  upon  the  true  construction  of  this  act,  it  is  to  be 
taken  as  applicable  to  those  persons  only  who  strictly  contract  as  labourers,  that  is,  to 
such  as  enter  into  a  contract  to  employ  their  personal  services,  and  to  receive  payment 
for  that  service  in  wages.  Is  then  the  plaintiff'  here  a  person  in  that  condition — a 
person  who  has  contracted  to  do  a  work  personally,  and  to  receive  payment  in  wages'! 
I  do  not  think  that  he  is,  according  to  this  contract,  bound  in  the  least  degree  to  do 
the  work  personally.  The  reward  which  he  is  to  receive  is  not  to  be  paid  for  his 
personal  labour,  but  it  is  the  contract  price  from  which  he  may  derive  a  profit,  b\^  the 
assistance  and  labour  of  others.  It  seems  to  me  that  this  act  was  intended  to  be 
applied  to  those  who  engage  to  do  a  work  by  their  own  personal  labour,  and  that  the 
object  of  it  is  to  protect  such  men  as  earn  their  bread  by  the  sweat  of  their  brow,  and 
who  are,  for  the  most  part,  an  unprovided  class,  and  that  it  was  not  intended  to  have 
any  application  whatever  to  persons  who  take  work  upon  a  great  scale.  I  take  it  to 
be  clear,  that,  if  the  plaintiff  had  undertaken  to  do  a  work  for  ,£100,000,  he  would 
not  have  been  within  the  act,  although  he  might  have  done  some  portion  of  it  himself. 
It  is  difficult  to  draw  the  line  between  such  a  case  as  that  and  the  present.  In  the 
case  of  Lowther  v.  Lord  Radnor,  which  was  cited  in  the  argument,  the  decision  of  the 
Court  [69]  proceeded  on  the  facts  laid  before  the  justice,  and  the  facts  there  stated  in 
the  information  did  shew  the  relation  of  master  and  servant ;  and  the  only  question 
raised  was,  whether  a  labourer  employed  in  digging  a  well  was  within  the  description 
of  persons  made  subject  to  the  provisions  of  the  statute.  With  respect  to  the  other 
question,  as  to  the  getting  of  clay,  it  is  not  necessary  to  say  whether  or  not  the  case 
falls  within  the  statute.     I  entertain  great  doubt  upon  that  point. 

Alderson,  B.  I  am  of  the  same  opinion.  Ihe  only  question  is,  whether  the 
defendants  are  to  be  deprived  of  their  set-oft"  by  virtue  of  this  statute.  The  facts  of 
the  case  are  few.  The  plaintiff  has  entered  into  a  contract  with  the  defendants  to  do 
a  certain  work  at  a  certain  sum  of  money  per  cubic  yard.  He  works  in  company  with 
others,  whom  he  engages  for  certain  wages.  The  defendants  have  in  part  paid  the 
plaintiff"  in  articles  of  food,  &c.,  which  the  plaintiff  has  paid  to  his  own  workmen  as 
money.  The  plaintiff  cannot,  as  it  appears  to  me,  say  that  he  has  violated  the  act. 
As  far  as  regards  himself,  it  is  to  be  taken  as  a  payment  in  money. 

ROLFE,  B.  I  am  of  the  same  opinion.  It  appears  to  me  to  be  clear,  upon  looking 
at  this  act  of  Parliament,  that  it  applies  only  to  those  persons  who  are  to  receive  wages 
as  the  price  of  their  labour,  and  that  the  term  "  wages  "  is  to  be  understood  in  its 
popular  sense,  and  does  not  include  wages  which  are  the  price  of  a  contract.  The 
plaintiff  here  employed  several  persons  under  him,  and  in  that  respect  differs  from 
what  is  popularly  understood  by  a  labourer.  This  act  was  intended  to  protect  persons 
who  earn  their  bread  by  their  daily  labour  from  receiving  goods  as  a  payment  for 
their  wages  instead  of  money.  It  would  be  difticult  to  know  where  to  draw  the 
line,  if  we  were  to  hold  that  the  [70]  plaintitt"  falls  within  the  meaning  of  the  act; 
for  it  would  be  difficult  to  say  that  it  did  not  apply  in  a  case  where  a  party  had  under- 
taken a  contract  to  complete  twenty  miles  of  railway.     The  19th  section  seems  to  me 
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to  have  reference  to  workmen  and  labourers  who  earn  wages  by  their  own  personal 
labour,  and  not  to  those  who,  although  they  join  in  the  work,  derive  a  profit  from  the 
exertions  of  others. 

Plait,  B.  lam  of  the  same  opinion,  and  I  agree  that  the  opinion  of  the  learned 
juds^e  at  the  trial  was  correct.  I  do  not  see  the  limit  to  which  the  doctrine,  for  which 
the'plaintifl'  contends,  might  not  be  carried.  It  cannot  be  said  that  every  person  who 
puts  the  titushing  stroke  to  a  work,  as,  for  instance,  a  master  mason  engaged  to  build 
a  house,  is  within  this  act.     I  think,  therefore,  that  the  rule  ought  to  be  discharged. 

Kule  discharged. 

[71]  E.\RLE  V.  Oliver.  Feb.  7,  1848. — Assumpsit.  The  declaration  set  forth  a 
guarantee,  whereby,  in  consideration  that  a  banking  copartnership  would  make 
advances  to  the  defendant,  the  plaintiff  undertook  to  guarantee  the  copartnership 
the  due  payment  of  sums  advanced  not  exceeding  £250.  Averment,  that  the 
copartnership  made  advances  to  the  defendant,  who  afterwards  became  bankrupt, 
and  that,  at  the  time  of  his  bankruptcy,  there  was  due  to  the  company,  for  such 
advances  a  sum  exceeding  £2.50  ;  that,  after  the  issuing  of  the  fiat,  the  defendant, 
in  consideration  of  the  premises,  promised  the  plaintifl'  that  if,  by  virtue  of  the 
guarantee,  the  plaintilf  should  be  called  upon  to  pay  the  copartnership  the  said 
sum  of  £250,  the  defendant  would  repay  the  same  to  the  plaintifi'  when  it  should 
be  in  his  power,  notwithstanding  he  should  previously  obtain  his  certificate,  and 
also  interest  on  the  said  sum  ;  and  that  the  plaintiff,  being  called  upon  under  the 
guarantee,  paid  to  the  copartnership  £250,  of  which  the  defendant  had  notice. 
Breach,  nonpayment.  On  general  demurrer, — Held,  no  objection  to  the  promise 
that  it  was  made  before  certificate.  Also,  that  the  mere  liability  to  repay  the 
plaintiff  was  an  equally  good  consideration  to  support  the  promise  as  an  existing 
debt.  Also,  that  the  conditional  promise  to  pay  when  the  defendant  was  able 
was  good,  as  supported  by  the  original  consideration.  Also,  that  the  promise  to 
pay  interest  was  supported  by  the  same  consideration  as  the  original  promise. — • 
To  a  count  for  money  paid,  the  defendant  pleaded  his  bankruptcy  and  certificate, 
and  that  the  money  was  paid  after  the  fiat  on  account  of  a  debt  due  from  the 
defendant  to  a  banking  company,  and  for  which  the  plaintiff  was  liable.  Replica- 
tion, that  the  liability  arose  from  the  plaintift's,  before  the  fiat,  signing  a  guarantee 
for  the  defendant  at  his  request,  whereby,  in  consideration  of  the  company  making 
advances  to  the  defendant  on  account,  the  plaintifl'  guaranteed  the  sum  advanced, 
so  that  his  liability  did  not  exceed  £250  ;  and  that,  in  the  event  of  the  defendant's 
bankruptcy,  and  the  debt  to  the  banking  company  exceeding  £250,  the  company 
might  elect  which  part  of  the  account  might  be  secured  by  the  guarantee,  and 
might  prove  the  whole  of  the  money  due  on  any  securities  against  the  defendant's 
estate,  and  apply  all  the  dividends  in  consideration  of  the  debt  beyond  the  £250, 
and  that  the  plaintiff  should  only  be  entitled  to  the  benefit  of  any  proof  or  dividend 
after  the  companv  should  have  received  the  full  amount  owing  to  them,  and  that 
the  company  might  recover  the  full  amount  guaranteed  from  the  plaintiff ;  that 
large  advances  were  made  by  the  banking  company,  and  that  they  proved  the 
whole  sums  due  to  them,  and  forced  the  plaintitf  to  pay  the  £250  for  which  he 
was  security  to  the  bankers  for  the  bankrupt.  On  demurrer  to  the  replication, 
— Held,  that  the  plaintiff's  debt  was  barred  by  the  52nd  and  121st  sections  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  before  the  issuing  of 
the  fiat  in  bankruptcy  thereinafter  mentioned,  to  wit,  on  &c.,  the  plaintiff,  at  the 
special  in.stanee  and  request  of  the  defendant,  made  and  entered  into  and  duly  signed, 
according  to  the  statute  in  such  case  made  and  provided,  a  certain  contract  of  guarantee 
in  writing,  to  and  with  a  certain  banking  copartnership,  called  the  Ashton,  Staly- 
bridge,  Hyde,  and  Glossop  Bank,  being  a  copartner.ship  of  persons  then  and  from 
thence  hitherto  and  still  carrying  on  the  trade  and  business  of  bankers  in  England, 
by  and  under  the  name  and  description  aforesaid,  under  and  by  virtue  of  and  according 
to  the  statute  made  and  passed  in  the  7th  year  of  the  reign  of  King  George  the  Fourth, 
for,  amongst  other  things,  the  better  regulating  of  copartnerships  of  certain  bankers 
in  England,  by  which  said  contract  of  guarantee  the  plaintiff,  in  consideration  [72] 
that  the  said  copartnership  would  make  advances  to  the  defendant  in  current  account 
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whh  the  said  copartnership,  did  undertake  and  agree  to  guarantee  to  the  said 
nartnership  for  the  time  being,  of  whomsoever  the  same  might  from  time  to  time 
isist,  the  due  and  punctual  payment,  when  required,  of  all  such  sums  of  money  as 
might  have  been  or  might  be  from  time  to  time  advanced  or  paid  by  or  from  the  said 
copartnership,  or  which  the  same  copartnership  might  have  already  paid  or  become 
liable  to  pay,  or  might  thereafter  pay  or  become  liable  to  pay  to,  for,  or  on  account 
of  the  defendant  or  his  order,  or  for  or  on  account  of  any  dealings  or  transactions 
with  or  through  any  of  the  banks  of  the  said  copartnership,  by  reason  of  his  being 
the  drawer,  indorser,  acceptor,  or  negotiator,  of  any  bill  or  bills,  note  or  notes,  or 
other  negotiable  securities,  or  on  any  other  account  whatsoever,  with  interest,  commis- 
sion, and  other  banking  charges  upon  such  sums,  and  that  without  regard  to  any  change 
or  alteration  in  the  proprietary  of  or  partners  in  the  said  copartnership,  but  so  as 
the  liability  of  the  plaintiii"  should  not,  in  any  event,  exceed  at  any  one  time 
the  sum  of  £250  ;  and  for  the  consideration  aforesaid,  the  plaintifl',  at  the  request 
of  the  defendant,  thereby  further  agreed  to  and  with  the  said  copartnership  as 
follows,  (that  is  to  say,)  that  the  said  guarantee  or  engagement  should  be  considered 
as  a  continuing  guarantee,  and  should  not  be  withdrawn,  but  should  continue  in 
full  force  until  three  months  after  notice  to  the  manager  of  the  said  copartnership, 
in  Ashton-under-Lyne,  in  writing  under  the  hand  of  the  plaintiff,  of  his,  the  plaintiff's, 
intention  to  discontinue  or  determine  the  same;  and  also  in  the  event  of  the  bank- 
ruptcy or  insolvency  of  the  defendant,  and  of  there  then  being  or  thereafter  becoming 
due  or  payable  from  or  by  him  to  the  said  copartnership,  as  then  constituted,  a 
larger  sum  than  the  said  sum  of  £250,  by  reason  of  or  upon  any  of  the  matters 
or  accounts  aforesaid,  then  the  said  copartnership  might  elect  and  choose  what  items 
[73]  in  the  account  between  the  said  copartnership  and  the  defendant  should  be  con- 
sidered as  secured  by  the  said  guarantee  of  the  plaintiff,  and  might  prove  the  whole 
or  any  parts  or  part  of  the  monies  which  should  be  then  due  or  owing  to  them,  or 
any  bills,  notes,  or  other  securities,  which  they  might  then  or  thereafter  hold  against 
or  upon  the  estate  of  the  defendant,  and  against  or  upon  the  estate  of  any  other 
person  or  persons  who  might  be  liable  thereto  or  thereupon,  or  to  or  upon  any  of 
them,  and  might  apply,  take,  and  retain  the  whole  of  the  dividends  or  dividend  to 
be  received  upon  any  such  proofs  or  proof,  in  part  or  full  satisfaction,  as  the  case 
might  be,  of  the  amount  which  should  be  due  or  owing  to  the  said  copartnership  as 
then  constituted,  over  and  beyond  the  said  sum  of  £250  thereby  guaranteed  ;  and 
that  the  plaintiff  should  only  be  entitled  to  the  benefit  of  any  proof  or  proofs,  dividend 
or  dividends,  to  be  made  as  aforesaid,  after  the  said  copartnership  should  thereby  or 
therewith,  and  by  or  with  the  money  to  be  recovered  upon  that  guarantee,  have 
received  the  full  amount  which  should  be  due  and  owing  to  them  by  the  defendant 
as  aforesaid  ;  and  also  that  the  said  copartnership  might  recover  against  the  plaintiff  to 
the  full  extent  or  amount  of  that  guarantee  or  engagement,  notwithstanding  any  such 
proof  or  proofs  as  aforesaid,  and  notwithstanding  they  might  hold  or  be  entitled  to 
the  benefit  of  any  other  guarantee  or  guarantees,  or  security  or  securities,  for  the 
payment  of  any  sum  or  sums  of  money  which  were  or  might  become  due  or 
payable  to  them  from  the  defendant.  And  the  contract  of  guarantee  being  so  made 
and  entered  into  by  the  plaintiff,  to  wit,  on  eVc,  the  plaintiff  from  thence  until  the 
issuing  of  the  fiat  in  bankruptcy  thereinafter  mentioned,  at  the  request  of  the  defendant, 
forebore  to  withdraw  the  said  guarantee,  and  suffered  and  permitted  the  same  to 
continue,  and  the  same  did  continue  during  all  that  time  in  full  force  ;  and  that,  after 
the  making  of  the  said  contract  of  guarantee,  and  before  the  bankruptcy  of  the 
defendant,  [74]  as  thereinafter  mentioned,  to  wit,  on  &c.,  and  on  diveis  other  days  and 
times  between  that  day  and  the  said  bankruptcy,  the  said  copartnership  made  divers 
advances  to  the  defendant  in  current  account  with  him,  the  defendant,  to  a  large 
amount,  to  wit.  the  amount  of  £5000  ;  that  afterwards,  and  after  the  making  of  the 
said  advances  to  the  defendant  by  the  said  copartnership,  to  wit,  on  &c.,  the  defen- 
dant, then  being  a  trader  within  and  subject  to  the  statutes  then  in  force  concerning 
bankrupts,  to  wit,  a  paper  manufacturer,  became  and  was  a  bankrupt  within  the  true 
intent  and  meaning  of  the  said  statutes,  and  thereupon  afterwards,  to  wit,  on  &e., 
a  fiat  in  bankruptcy  was  duly  and  in  due  form  of  law  issued  against  the  defendant, 
under  and  by  virtue  of  which  said  fiat  the  defendant  afterwards,  to  wit,  on  &c.,  was 
duly  and  in  due  form  of  law  adjudged  and  declared  to  be  a  bankrupt  accordingly ; 
that  at  the  time  of  the  bankruptcy  of  the  defendant,  and  of  the  issuing  of  the  fiat 


412  EARLE   U  OLIVER  2  EX.  75. 

against  him,  to  wit,  on  &c.,  there  had  become  and  then  was  due  and  payable  from  and 
by  the  defendant  to  the  said  copartnership  as  then  constituted,  for  and  by  reason  and 
in  respect  of  the  said  advances,  and  the  said  other  matters  and  accounts  aforesaid  in 
the  said  contract  of  guarantee  mentioned,  a  hirge  sum  of  money,  exceeding  the  said 
sum  of  £250,  to  wit,  the  sum  of  £5000,  whereof  the  defendant  then,  and  at  the  time 
of  the  making  of  the  contract  and  promise  of  the  defendant  thereinafter  mentioned, 
had  notice.     And  the  said  sum  of  money  being  and  continuing  due  and  payable  from 
the  defendant  to  the  said  copartnership  after  the  issuing  of  the  said  hat,  to  wit,  on 
&c.,  the  defendant,  by  a  certain  contract  then  made  in  writing,  and  signed  by  him 
according  to  the  statute  in  such  cases  made  and  provided,  in  consideration  of  the 
premises,  promised  the  plaintiff',  that  if  the  plaintiff,  upon  and  by  virtue  of  the  .said 
contract  of  guarantee,  and  according  to  the  terms  thereof,  should  be  called  upon  and 
forced  and  obliged  by  the  said  copartnership  to  pay  to  them,  and  should  [75]  and  did 
pay  to  them,  the  said  sum  of  £250,  he,  the  defendant,  would  repay  the  same  to  the 
plaintiff,  when  it  should  be  in  his  power  so  to  do,  notwithstanding  he,  the  defendant, 
should  previously  have  obtained  his  certificate  under  the  said  bankruptcy  ;  and  also 
that  the  defendant  would  pay  on  request  to  the  plaintiff  interest  upon  the  said  sum  of 
£250,  or  so  much  thereof  as  should  from  time  to  time  remain  and  continue  unrepaid 
to  the  plaintiff"  for  and  during  such  time  after  the  payment  thereof  by  the  plaintiff'  to 
the  said  copartnership,  as  the  same  or  any  part  thereof  should  so  remain  and  continue 
uin-epaid  to  the  plaintiff.     And  the  plaintiff'  further  says,  that  the  said  sum  of  money 
being  and  continuing  due  and  payable  from  the  defendant  to  the  said  copartnership 
after  the  issuing  of  the  said  fiat,  to  wit,  on  &c.,  the  said  copartnership,  in  pursuance 
of  the  said  contract  of  guarantee,  and  upon  the  terms  thereof,  proved  the  whole  of 
the  said  sum  of  money  so  then  due  and  payable  to  them  from  the  defendant  as  afore- 
said, against  the  estate  of  the  defendant,  and  afterwards,  and  before  the  payment  by 
the  plaintiff  as  hereinafter  mentioned,  to  wit,  on  &c.,  the  whole  estate  of  the  defendant 
was  divided  under  the  said  bankruptcy,  and  upon  that  division,  the  said  copartner- 
ship, in  pursuance  of  the  said  contract  of  guarantee,  and   upon  the  terms  thereof, 
received  the  whole  of  the  dividends  of  the  said  estate  upon  the  said  proof  so  made  by 
them   as   aforesaid,    and   applied,    took,  and    retained    the   same    towards    payment 
and  satisfaction  of  the  said  sum  of  money  so  due  and  payable  to  them  from  the 
defendant  as  aforesaid ;  and  that,  after  such  application  and  retention  of  the  .said 
dividends  by  the  said  copartnership,  in  reduction  of  the  said  sum  so  due  and  owing  to 
the  said  copartnership,  and  by  them  proved  against  the  estate  of  the  defendant  as 
aforesaid,  and  after  recovery  by  the  said  copartnership  of  so  much  of  the  same  sum  as 
could  be  recovered  upon  or  from  the  estate  of  any  other  person  liable  thereto,  or  upon 
or  from  any  other  guarantee  or  security,  or  any  otherwise,  theie  remained  of  [76] 
the  said  sum  a  certain  balance  or  residue  over  and  above  the  amount  of  the  said 
dividends  and  other  monies  so  recovered  and  applied  as  aforesaid,  and  which  the  same 
were  insufficient  to  satisfy,  and  did  not  satisfy,  greatly  exceeding  the  said  sum  of  £250,  to 
wit,  the  sum  of  £1000;  and  thereupon  afterwards,  and  after  the  making  of  the  said 
contract  in  writing  of  the  defendant,  to  wit,  on  &c.,  the  said  balance  or  residue  of  the 
said  sum  of  money  so  being  and  remaining  wholly  due  and  unsatisfied  to  the  said 
copartnership,  the  said  copartnership,  being  then  lawfully  entitled  so  to  do,  did,  uponj 
and  by  virtue  of  the  said  contract  of  guai'antee,  and  according  to  the  terms  thereof,  j 
call  upon,  and  force  and  oblige  the  plaintiff"  to  pay,  and  the  plaintiff  did  accordingly! 
pay  to  the  said  copartnership  the  said  sum  of  £250,  whereof  the  defendant  then  had 
notice :  that,  although  afterwards  and  after  the  said  payment  by  the  plaintiff,  to  wit, 
on  &c.,  the  defendant,  in  part  of  the  performance  of  his  said  contract  and  promise  in' 
that  behalf,  repaid  to  the  plaintiff"  a  certain  part,  to  wit,  the  sum  of  £50,  of  the  saidj 
sum  of  £250  so  paid    by  the  plaintiff  to  the   said  copartnership  as  afore.said,  and 
although  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  &c.,  it  was, 
and  from  thence  hitherto  has  been  and  still  is  in  the  power  of  the  defendant  to  repay, ^ 
and  the  defendant  was  then  and  often  times  afterwards  requested  by  the  plaintiff  to| 
repay,  and  ought  then  to  have  repaid  to  him,  the  said  plaintiff,  the  residue  of  the 
said    sum    of    £250,    to   wit,    the   sum    of    £200,    according    to    his   contract   and 
promise  in  that  behalf,  yet  the  said  defendant,  not  regarding  his  said  contract  and 
promise,  has  not  as  yet  repaid  to    the   said    plaintiff'  the  said  residue  or  any  part 
thereof,  &c.     The  declaration  then  alleged  that  521.  4s.  was  due  for  interest  upon  the 
sum  so  paid  by  the  plaintiff,  yet  the  defendant  had  not  paid  the  same. 


I 
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The  declaration  also  contained  counts  for  money  paid,  and  money  due  on  an 
account  stated. 

To  the  first  count  there  was  a  plea,  stating  that  the  pro-[77]-mise  was  made  before 
certificate,  which  plea  being  specially  demurred  to,  the  defendant  abandoned  the  plea, 
and  relied  on  objections  to  the  declaration. 

Ninth  plea :  to  the  second  count,  and  so  much  of  the  last  count  as  relates  to  the 
£'250,  that,  before  the  time  of  the  paying  of  the  said  sum  of  £250  by  the  plaintiff, 
and  from  thence  until  the  issuing  of  the  fiat  in  bankruptcy  hereinafter  mentioned,  the 
defendant  was  a  dealer  and  trader,  &c.  [The  plea  then  stated  the  petitioning  creditoi's 
del)t,  the  act  of  bankruptcy,  the  issuing  of  the  fiat,  the  adjudication  that  the  defendant 
had  become  bankrupt,  the  notice  thereof  in  the  Ga:effe,  the  surrender  and  examination 
of  the  defendant,  and  allowance  of  his  certificate  before  the  commencement  of  the  suit. 
It  then  alleged  that  the  sum  of  £250,  parcel  of  the  sum  in  the  second  count,  was  money 
paid  by  the  plaintift'in  discharge  of  a  certain  debt  of  the  defendant,  due  to  "  The  Ashton, 
Stalybridge,  and  Glossop  Bank,"  and  that  the  sum  of  £250,  parcel  of  the  sum  in  the 
last  count,  was  the  same  identical  sum  of  £250  in  the  second  count  mentioned  to  have 
been  paid  by  the  plaintiff  for  the  defendant,  and  that  the  account  was  stated  of  and 
concerning  the  said  sum  of  £250.]  And  the  defendant  further  saith,  that  the  debt  so 
due  to  "  The  Ashton,  Stalybridge,  and  Glossop  Bank,"  was  a  debt  of  the  defendant,  to 
and  for  which  the  plaintiff  had  become  and  was  liable  before  the  defendant  became  a 
bankrupt,  and  before  the  issuing  of  the  said  fiat,  to  wit,  on  &c.,  and  to  and  for  which 
debt  the  plaintiff  became  and  was  liable,  and  remained  and  continued  so  liable  up  to 
the  time  of  the  bankruptcy  of  the  defendant,  and  of  the  issuing  of  the  fiat  against  him  ; 
that  the  plaintiff,  so  being  and  remaining  liable  to  the  said  debt  of  the  bankrupt,  as 
aforesaid,  after  the  issuing  of  the  said  fiat,  to  wit,  on  &c.,  in  respect  of  his  said  lialjility 
as  aforesaid,  paid  and  discharged  the  same  debt  to  the  said  copartnership  without  any 
request  from  the  defendant,  save  and  except  the  request  supposed  to  arise  by  him  from 
the  premises  in  this  plea  [78]  mentioned,  which  is  the  request  in  the  second  count 
mentioned ;  that  the  plaintifi',  when  he  became  liable  as  aforesaid,  had  not  notice  of 
any  act  of  bankruptcy  by  the  defendant  committed  ;  and  that  the  payment  so  made 
by  the  plaintiff  to  the  said  copartnership  is  the  same  payment  so  made  by  him  as  in 
the  second  count  mentioned.     Verification. 

Keplication.     That  the  liability  of  the  plaintiff  for  and  in  respect  of  the  said  debt 
of  £250,  due  from  the  defendant  to  the  copartnership  of  persons  in  the  last  plea  men- 
tioned, and  in  discharge  of  which  liability  the  plaintiff,  after  the  issuing  of  the  said  fiat 
iu  bankruptcy,  paid  the  said  debt  to  the  said  copartnership,  as  in  that  plea  mentioned, 
was  contracted  and  arose  in  manner  and  form  following,  and  not  otherwise,  (that  is  to 
say),  by  the  plaintiff,  before  the  bankruptcy  of  the  defendant  and  before  the  issuing 
of  the  said  fiat,  to  wit,  on  &c.,  for  the  benefit  and  accommodation  of  the  defendant, 
and  at  his  special  instance  and  request,  making  and  duly  signing,  according  to  the 
statute  in  such  case  made  and  provided,  a  certain  contract  of  guarantee  in  writing  to 
and  with  the  said  copartnership,  whereby,  in  consideration  that  the  said  copartnership 
would  make  advances  to  the  defendant  in  current  account  with  the  said  copartnership, 
the  plaintiff  did  undertake  and  agree  to  guarantee  to  the  said  copartnership,  &c.     [The 
replication  set  out  the  guarantee  verbatim  as  in  the  first  count,  and  stated,  in  the  same 
terms,  that  it  continued  in  force  until  the  issuing  of  the  fiat,  that  the  copartnership 
made  advances  to  the  defendant,  and  that  afterwards  the  defendant  became  bankrupt, 
and  a  fiat  issued.]     And  the  plaintiff  further  says,  that,  at  the  time  of  the  said  bank- 
ruptcy and  of  the  issuing  of  the  said  fiat,  there  had  become  and  then  was  due  and 
payable  from  and  by  the  defendant  to  the  said  copartnership  as  then  constituted,  for 
and  by  reason  and  in  respect  of  the  said  advances  and  the  said  other  matters  and 
accounts  in  the  said  contract  of  guarantee  mentioned,  a  large  sum  of  money,  greatly 
exceeding  the  said  sum  of  £250,  to  wit,  the  sum  of  £5000  ;  and  the  said  sum  of  [79] 
money  being  and  continuing  due  and  payable  from  the  defendant  to  the  said  copartner- 
ship after  the  issuing  of  the  said  fiat,  and  after  the  defendant  was  so  adjudged  a 
bankrupt  as  aforesaid,  to  wit,  on  &c.,  the  said  copartnership,  in  pursuance  of  the  said 
contract  of  guarantee  and  upon  the  terms  thereof,  proved  the  whole  of  the  said  sum 
so  then  due  and  payable  from  the  defendant  as  aforesaid,  against  the  estate  of  the 
defendant,  and  afterwards,  and   before  the  payment  by  the  plaintiff  as  hereinafter 
mentioned,  to  wit,  on  &c.,  the  whole  estate  of  the  defendant  was  divided  under  the 
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said  bankruptcy,  :ind  upou  that  division,  the  said  copartnership,  in  pursuance  of  the™ 
said  contract  of  guarantee,  and  upon  the  terms  thereof,  received  the  whole  of  the 
dividends  of  the  said  estate  upon  the  said  proof  so  made  by  them  as  aforesaid,  and,  as 
they  were  lawfully  entitled  to  do  under  and  by  virtue  of  the  said  contract  of  guarantee,  J 
applied,  took,  and  retained  the  same  towards  payment  and  satisfaction  of  the  said  sum  ' 
of  money  so  due  and  payable  to  them  from  the  defendant  as  aforesaid  ;  that,  after  such 
application  and  retention  of  the  said  dividends  by  the  said  copartnership  in  reduction 
of  the  said  sum  of  money  so  due  and  owing  to  the  said  copartnership,  and  by  them 
proved  against  the  estate  of  the  defendant  as  aforesaid,  and  after  the  recoveiy  and 
application  by  the  said  copartnership,  in  further  reduction  of  the  same  sum,  of  all  such 
other  monies  applicable  to  the  payment  thereof  as  could  be  recovered  upon  or  from  the 
estate  of  any  other  person  liable  thei'eto,  or  upon  or  from  any  other  guarantee  or 
security,  or  otherwise,  there  remained  of  the  said  sum  a  certain  balance  or  residue 
over  and  above  the  amount  of  the  said  dividends  and  other  monies  so  recovered  and 
applied  as  aforesaid,  and  which  the  same  were  insufficient  to  satisfy,  and  did  not 
satisfy,  greatly  exceeding  the  said  sum  of  £250,  to  wit,  the  sum  of  £1000,  and  the 
said  balance  being  and  remaining  wholly  due  and  unsatisfied  to  the  said  copartnership, 
afterwards,  to  wit,  on  &.C.,  the  said  copartnership,  being  then  lawfully  entitled  so  [80] 
to  do,  did,  upon  and  by  virtue  of  the  said  contract  of  guarantee,  and  according  to  the 
terms  thereof,  call  upon  and  force  and  oblige  the  plaintiff  to  pay,  and  the  plaintiff  did 
then  accordingly  pay,  to  the  said  copartnership  the  said  sum  of  £250,  paicel  of  the 
said  balance  or  residue,  being  the  same  sum  of  £250,  parcel  &c.,  in  the  introductory 
part  of  the  last  plea  mentioned,  and  the  said  payment  of  the  said  sum  of  £250,  parcel 
&c.,  being  the  same  payment  thereof  by  the  plaintiff  in  the  second  count  of  the 
declaration  and  last  plea  respectively  mentioned ;  that,  at  the  issuing  of  the  said  fiat, 
the  plaintiff'  had  not  become  nor  was  he  liable  for  the  said  debt  of  £250  of  the  defen- 
dant, except  or  otherwise  than  as  in  this  replication  mentioned  ;  and  the  plaintiff"  never 
was  at  any  time  entitled  to  prove  for  the  said  last-mentioned  debt,  under  the  said  fiat, 
against  the  estate  of  the  defendant,  or  to  stand  in  the  place  of  the  said  copartnership 
in  respect  of  their  said  proof  of  the  said  debt.     Verification. 

General  demurrer,  and  joinder.  The  defendant's  point  was,  that  the  replication 
does  not  shew  that  the  plaintiff  might  not  have  proved  against  the  bankrupt's  estate 
for  the  amount  for  which  he  was  surety,  and  does  not,  therefore,  avoid  the  effect  of 
the  certificate. 

In  last  Michaelmas  Vacation,  (December  1),  Maynard  argued  for  the  plaintiff.  The 
declaration  is  good  on  general  demurrer.  There  is  no  difference  between  a  promise  of 
this  nature  made  by  a  bankrupt  before  certificate,  and  one  made  after :  Kirkpatrick  v. 
Taltersnll  (\'3  M.  &  \V.  766).  [Parke,  B.  Assuming  that  to  be  so,  the  question  is, 
whether  you  can  extend  to  a  contingent  liability  the  same  doctrine  which  applies  to 
an  existing  debt  which  would  be  barred  by  a  certificate  1]  The  principle  is  the  same.  A 
promise  to  pay  upon  a  contingency  becomes,  when  the  contingency  happens,  an  absolute 
promise  to  pay  on  request :  [81]  ihmphreys  v.  Jones  (14  M.  &  W.  I).  But  the  plaintiff 
is  not  driven  to  rely  on  the  new  promise.  It  is  true  that  this  count  does  not  in  terms 
allege  a  promise  to  pay  on  request,  but  it  shews  upon  the  face  of  it  a  subsisting  liability 
to  repay  the  plaintiff  on  request,  inasmuch  as  it  appears  that  the  money  has  been  paid 
by  the  plaintiff  for  the  defendant,  at  the  defendant's  request.  For  that  reason,  the 
omission  of  a  promise  to  pay  on  request  does  not  render  the  count  bad  :  Brown  v. 
Boormaii  (1 1  CI.  &  Fin.  1).  It  is  different  from  the  case  of  Hayter  v.  Moat  (2  M.  &  W. 
66) ;  for  there  the  declaration  did  not  state  that  the  defendant  was  indebted  to  pay 
on  request,  but  left  it  doubtful  whether  the  debt  alleged  might  not  be  a  debitum 
in  priesenti  sol  vend  um  in  futuro.  Here  it  appears  that  the  defendant  would  at  all 
events  be  liable  to  repay  the  plaintiff'  on  request,  if  he  had  not  obtained  his  certificate  ; 
but  it  will  be  contended  that  the  promise  declared  on  is  a  promise  to  pay  when  able ; 
and  the  liability  of  the  plaintiff  to  pay  the  defendant's  debt  to  the  bank,  being  an 
executed  consideration,  could  not  be  made  the  consideration  for  any  promise  which 
the  law  would  not  imply  from  it.  But  the  promise  of  the  defendant  subsisting  at  the 
time  the  new  promise  was  made,  was  founded  on  a  consideration  merely  executory, 
and  might,  before  breach,  have  been  rescinded  by  mutual  consent,  and  a  new  one 
substituted  :  Tai/lor  v.  Hilary  (1  C.  M.  &  R.  741).  If  the  count  had  alleged  that  in 
consideration  of  the  plaintiff",  at  the  defendant's  request,  having  agreed  to  pay  the 
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bauk,  the  defendant  promised  to  repay  him,  such,  no  doubt,  would  have  constituted 
an  executory  contract:  Tanner  v.  Moore  (9  Q.  B.  1),  Payne  v.  U'iUson  (7  B.  &  C.  423). 
The  original  implied  contract  between  the  plaintiff  and  defendant  was  in  effect  the 
same  ;  it  was,  in  consideration  of  there  being  a  continuing  agreement  on  the  part  of 
the  plaintiff  to  pay  the  bank,  the  defendant  promised  to  repay  him  [82]  on  request  : 
that  is  an  executory,  not  an  executed  consideration, — a  promise  of  which  there  could 
be  no  breach  until  after  the  plaintifi'  had  paid  the  bank.  It  might  therefore  be 
rescinded  before  the  plaintiff  had  paid  the  bank,  and  a  contract  to  pay  when  able 
substituted.  It  is  not  like  the  case  of  a  promise  arising  from  the  executed  consideration 
of  an  antecedent  debt,  which  it  is  conceded  will  not  support  a  promise  to  pay  in  future 
founded  on  the  same  consideration:  Hopkins  v.  Logan  (.5  M.  &  W.  241).  But  the 
promise  to  pay  when  able  applies  only  to  the  event  of  the  certificate  being  obtained, 
and  does  not  supersede  the  liability  to  pay  on  request,  except  in  that  event.  For  such 
a  promise  the  consideration  is  sufficient,  though  it  be  an  executed  consideration.  In 
the  case  of  a  promise  subsisting  on  an  executed  consideration  to  pay  on  request,  there 
may  be  a  new  valid  promise  to  pay,  notwithstanding  the  debtor's  original  liability 
is  extinguished  by  the  Statute  of  Limitations,  or  a  certifioate  in  bankruptcy  :  Uawkes 
V.  Sanders  (Cowp.  290).  In  a  note  to  the  case  of  Wemuill  v.  Abnei/  (3  Bos.  &  P.  252), 
the  rule  is  thus  stated: — "An  express  promise,  as  it  should  seem,  can  only  revive 
a  precedent  good  consideration,  which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  suspended  by  some  positive  rule  of 
law,  but  can  give  no  original  right  of  action,  if  the  obligation  on  which  it  is  founded 
never  could  have  been  enforced  at  law,  though  not  barred  by  any  legal  maxim  or 
statute  provision."  Following  out  the  principle  there  laid  down,  it  is  held  that  the 
same  consideration  may,  before  the  statute  has  run  against  the  original  implied 
promise,  or  before  it  is  barred  by  the  certificate  in  bankruptcy,  be  made  the  foundation 
of  a  new  express  promise  to  pay  on  request  after  the  statute  has  run  or  the  certificate 
been  obtained  ;  and  why  should  it  not  be  equally  a  good  consideration  to  pay  after 
those  [83]  events  when  the  debtor  shall  be  able?  The  first  count,  therefore,  shews 
that  the  defendant  is  liable  at  all  events  by  virtue  of  his  original  liability,  if  he 
has  not  obtained  his  certificate,  and  by  virtue  of  a  new  valid  promise  if  he  has 
obtained  his  certificate.  Another  objection  to  the  declaration  is,  that  the  consideration 
alleged  does  not  support  the  promise  to  pay  interest.  If  that  part  of  the  promise  be 
invalid,  it  does  not  vitiate  the  other,  which  relates  to  the  principal,  but  the  good  part 
may  be  separated  from  the  bad  :  Jf'ood  v.  Benson  (2  C.  &  J.  94  ;  2  Tyrw.  93),  Mallan 
v.  May  (11  M.  &  W.  653).  It  is  submitted,  however,  that  there  is  no  objection  to 
the  promise  so  far  as  it  relates  even  to  interest.  If  the  original  contract  was  executory, 
the  new  promise  might  well  include  a  promise  to  pay  interest.  There  is  no  authority 
that  a  subsisting  liability  to  pay  the  debt  of  another  is  not  a  sufficient  consideration  for 
&  promise  by  the  debtor  to  pay  interest  to  the  party  liable  as  surety  after  payment 
by  him.     Indeed  the  law  in  many  cases  will  imply  this  promise  from  forbearance. 

The  question  which  arises  on  the  demurrer  to  the  replication  is,  whether,  under 
the  circumstances  therein  stated,  the  plaintiff's  debt  was  barred  bv  the  6  Geo.  4,  c.  16, 
ss.  52,(c)  [84]  121. (a)     The  case  of  Jackson  v.  Magee  (3  Q.  B.  48 ;'  2  G.  &  D.  402)  will 

(c)  Enacts,  "That  any  person  who,  at  the  issuing  the  commission,  shall  be  surety 
or  liable  for  any  debt  of  the  bankrupt,  or  bail  for  the  bankrupt,  either  to  the  sheriff 
or  to  the  action,  if  he  shall  have  paid  the  debt,  or  any  part  thereof  in  discharge  of  the 
whole  debt,  (although  he  may  have  paid  the  same  after  the  commission  issued),  if  the 
creditor  shall  have  proved  his  debt  under  the  commission,  shall  be  entitled  to  stand 
in  the  place  of  such  creditor  as  to  the  dividends  and  all  other  rights  under  the  said 
commission  which  such  creditor  possessed  or  would  be  entitled  to  in  respect  of  such 
proof ;  or,  if  the  creditor  shall  not  have  proved  under  the  commission,  such  surety  or 
person  liable,  or  bail,  shall  be  entitled  to  prove  his  demand  in  respect  of  such  payment 
as  a  debt  under  the  commission,  not  disturbing  the  former  dividends,  and  may  receive 
dividends  with  the  other  creditors,  although  he  may  have  become  surety,  liable,  or 
bail  as  aforesaid,  after  an  act  of  bankruptcy  committed  by  such  bankrupt :  provided 
that  such  person  had  not,  when  he  became  such  surety  or  bail,  or  so  liable  as  aforesaid, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 

(a)  Enacts,  "  That  every  bankrupt  who  shall  have  duly  surrendered,  and  in  all 
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be  relied  upon  by  the  other  side.  That  was  an  action  for  money  paid,  to  which  the 
defendant  pleaded  his  bankruptcy  and  certificate,  and  that  the  money  was  paid  for 
a  debt  of  the  defendant  for  which  the  plaintiff  was  surety  ;  that  the  debt  was  due, 
and  the  plaintiff  liable  for  it,  before  the  bankruptcy  ;  and  that  the  money  was  paid 
without  any  request  from  the  defendant,  except  such  as  might  legally  arise  from  the 
premises ;  and  that  the  surety  had  not,  when  he  became  liable,  notice  of  any  act  of 
bankruptcy.  To  that  the  plaintiff  replied,  that,  before  the  payment,  the  defendant 
had  obtained  his  certificate,  and  a  final  dividend  had  been  made,  and  that  there  was 
not  at  any  time  any  debt  in  respect  of  the  payment  of  which  the  plaintiff  could  have 
proved  and  i-eceived  a  dividend.  On  demurrer  to  the  replication,  it  was  held  that 
the  certificate  was  a  discharge  from  the  claim,  as  the  principal  creditor  might  have 
proved,  and,  if  he  had,  the  plaintiff  would  have  been  entitled  to  the  benefit  of  that 
proof,  either  in  reduction  of  his  liability  to  the  creditor,  if  the  creditor  received  the 
dividends,  or  by  receiving  the  dividends  himself  if  he  paid  the  whole  debt  to  the 
creditor ;  or  the  plaintiff  might  have  paid  the  debt  at  once  to  the  creditor,  and  have 
himself  proved  [85]  before  any  dividend  was  declared  ;  or,  if  the  creditor  would  not 
take  the  debt,  the  plaintiff"  might  have  compelled  him  to  prove  for  the  plaintiff's 
benefit.  But  that  case  is  distinguishable,  inasmuch  as  there  the  surety  might  have 
proved  and  did  not;  here,  however,  by  the  terms  of  the  guarantee,  to  which  the 
defendant  must  be  taken  to  be  privy,  (for  it  is  aveired  to  be  made  at  his  request,)  it 
is  stipulated  that  the  debt  should  not  be  proved  by  the  surety.  The  case  of  Ex  parte 
Hope  (3  M.  D.  &  De  G.  720)  shews,  that  under  such  circumstances  the  surety  could 
not  prove.  There  is  nothing  contrary  to  the  policy  of  the  bankrupt  law  in  allowing 
a  person  to  contract  a  debt  upon  the  terms  that  he  shall  be  liable  notwithstanding 
his  bankruptcy  and  certificate.  The  contract  is,  that  the  bank  shall  have  the  right 
of  proving  the  entire  debt  for  its  own  benefit,  and  that  the  surety  shall  derive  no 
advantage  from  such  proof,  but  .shall  be  liable  to  the  extent  of  £250,  if  so  much 
remains  unpaid  ;  the  effect  of  such  a  contract  is,  that  the  bankrupt  continues  liable 
after  his  certificate.  The  52nd  section  of  the  6  Geo.  4,  c.  16,  does  not  render  the 
debt  of  a  surety  necessarily  provable  in  every  case,  but  it  contemplates  a  debt,  which 
the  surety  having  paid  may  prove. 

Atherton,  contra.  First,  the  contract  set  out  in  the  special  count  is  either  a 
contract  to  pay  after  certificate,  or  to  pay  when  able,  before  or  after  certificate.  Such 
a  contract  is  invalid,  as  binding  the  defendant  to  what  he  cannot  perform,  nameh', 
pay  in  full  a  particular  creditor  before  he  has  obtained  his  certificate,  or  as  being- 
repugnant  to  the  general  policy  of  the  bankrupt  law,  which  requires  the  bankrupt's 
estate  to  be  distributed  amongst  his  creditors.  Secondly,  there  is  no  authority  to 
shew  that  a  mere  contract  of  guarantee,  entered  into  on  behalf  of  a  party  before  his 
bankruptcy,  is  a  sufficient  consideration  to  support  a  pro-[86]-mise  to  indemnify  not- 
withstanding a  certificate.  It  is  difi'erent  from  the  case  of  an  existing  debt,  for  there 
the  party  has  had  the  full  benefit  of  the  contract  which  previously  subsisted,  and  may 
well  waive  a  provision  introduced  for  his  benefit.  Thirdly,  the  contract  is  founded  on 
an  executed  consideration.  At  the  time  it  was  entered  into,  there  was  a  liability 
subsisting  between  the  defendant  and  the  plaintiff;  for  the  latter  having  become 
surety  for  the  former,  the  law  would  imply  a  liability  that,  in  the  event  of  the  plain- 
tiff at  any  future  time  being  compelled  to  pay  money  under  the  guarantee,  the  defen- 
dant would  reimburse  him  on  request.  That  is  not  the  less  an  executed  consideration, 
because  it  points  to  a  future  contingency.  The  defendant  being  liable  on  a  given 
event  forthwith  to  pay  a  sum  of  money,  makes  an  express  contract,  that,  on  the  recur- 
rence of  the  same  event,  he  will  pay  if  he  is  able.  [Parke,  B.  A  debt  barred  by  a 
certificate  of  bankruptcy,  or  the  Statute  of  Limitations,  is  a  good  consideration  to 

things  conformed  himself  to  the  laws  in  force  concerning  bankrupts  at  the  time  of 
issuing  the  commission  against  him,  shall  be  discharged  from  all  debts  due  by  him 
when  he  became  bankrupt,  and  from  all  claims  and  demands  hereby  made  provable 
under  the  commission,  in  case  he  shall  obtain  a  certificate  of  such  conformity,  so 
signed  and  allowed,  and  subject  to  such  provisions  as  hereinafter  directed  ;  but  no 
such  certificate  shall  release  or  discharge  any  person  who  was  partner  with  such 
bankrupt  at  the  time  of  his  bankruptcy,  or  who  was  then  jointly  bound  or  had  made 
any  joint  contract  with  such  bankrupt." 
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support  a  promise  to  pay  it]  That  is  a  promise  absolute  to  pay  after  certificate : 
here  there  was  a  condition  attached,  large  enough  to  impose  the  obligation  of  payment 
before  certificate.  It  is  an  express  promise,  made  on  a  previous  implied  promise 
without  consideration.  A  state  of  facts  from  which  the  law  will  imply  a  liability  to 
pay  on  a  given  event,  will  not  support  a  promise  to  pay  when  able.  Fourthly,  the 
consideration  disclosed  in  the  count  is  not  sufficient  to  support  the  promise  to  pay 
interest.  It  is  conceded  that  a  contract  may  be  binding  as  to  certain  terms,  and  also 
contain  others  to  which  the  law  will  give  no  efficacy  ;  but  this  contract  is  stated 
according  to  its  legal  effect,  and,  unless  it  can  be  sustained  to  its  full  extent,  it  fails 
altogether.  It  is  like  the  case  of  a  parol  promise  to  pay  the  debt  of  another,  and  also 
to  do  some  other  thing,  which  is  one  indivisible  contract,  and  the  plaintiff  cannot 
recover  on  any  part:  Chafer  v.  Beckett  (7  T.  R.  201).  In  [87]  fVood  v.  Benson  (2  C. 
&  J.  94 ;  2  Tyrw.  93)  the  difficulty  was  obviated  by  a  count  for  goods  sold  and 
delivered,  under  which  it  was  held  that  the  amount  of  the  valid  portion  of  the  con- 
tract might  be  recovered.  Unless  there  is  either  an  express  agreement  by  the 
creditor  to  give  time,  or  a  stipulation  to  that  effect  can  be  collected  from  the  terms 
of  the  contract,  a  subsisting  debt  is  not  a  good  consideration  for  a  promise  to  pay 
interest,  any  more  than  it  would  be  for  a  promise  to  pay  the  debt,  or  do  any  other 
thing.  To  support  one  part  of  this  contract  without  the  other,  would  be  to  give  to 
it  a  legal  effect  different  from  that  which  the  plaintiff'  has  stated. 

As  to  the  last  point,  the  question  is,  whether  the  special  terms  of  the  contract  of 
suretyship  took  the  case  out  of  the  .52nd  section  of  the  6  Geo.  4,  e.  16.  That  section 
in  substance  enacts,  that  if  the  creditor  has  proved,  the  surety,  on  paying  the  creditor, 
shall  stand  in  his  place ;  or,  if  the  creditor  has  not  proved,  the  surety  may  prove,  not 
disturbing  former  dividends.  The  words  of  that  section  are  too  plain  to  admit  of 
doubt.  They  shew  that  the  present  claim  was  provable  ;  and  if  so,  the  special  terms 
of  the  guarantee  could  not  prevent  the  operation  of  the  enactment.  The  5  &  6  Vict. 
c.  122,  s.  37,  which  defines  the  effect  of  a  certificate,  declares  it  a  discharge  from  all 
claims  and  demands  "made  provable."  The  bankrupt  is  not  to  be  deprived  of  his 
protection,  because  the  surety  thinks  proper  to  agree  that  he  shall  have  no  benefit 
even  if  he  should  prove.  At  the  time  of  the  issuing  of  the  fiat  the  plaintiff  was  a 
surety,  liable  for  the  debt  of  the  bankrupt ;  and  consequently,  on  paying  the  principal 
creditor,  was  entitled  to  stand  in  his  place  if  he  proved,  or,  if  the  creditor  failed  to 
prove,  to  come  in  himself  and  prove.  It  is  immaterial  that  the  defendant  was  privy 
to  the  contract  between  his  surety  and  creditor,  for  the  protection  given  by  certificate 
is  a  benefit  of  which  a  bankrupt  cannot,  by  anticipation,  deprive  himself.  [88]  If  a 
contract  for  the  loan  of  money  contained  an  express  stipulation  that  no  certificate  in 
bankruptcy  should  bar  the  debt,  the  creditor  being  clearly  entitled  to  prove,  such 
stipulation  could  not  deprive  the  bankrupt  of  the  protection  of  an  express  enactment, 
founded  on  an  obvious  public  policy. 

Maynard  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  very  fully  and  ably  argued  before  my  Brothers  Alderson, 
Rolfe,  Piatt,  and  myself,  at  the  sittings  after  last  Michaelmas  Term.  Two  questions 
arose,  the  first,  as  to  the  sufficiency  of  the  first  count  on  general  demurrer ;  the  second, 
whether  the  pleadings  to  the  second  count,  which  was  for  money  paid,  disclosed  a 
sufficient  defence.  The  first  count  was,  in  substance,  on  a  promise  in  writing  by  the 
defendant  to  the  plaintiff,  in  consideration  of  the  defendant's  liability,  to  repay  the 
plaintiff'  a  debt  which  he  had  contracted  with  a  banking  company  as  surety  for  the 
defendant  before  the  bankruptcy  ;  and  the  promise  was  made,  before  the  certificate, 
to  repay  the  debt  when  the  plaintiff"  should  have  paid  it,  and  also  the  interest  on  that 
debt  from  the  time  it  should  be  paid  by  the  plaintiff  to  the  time  of  repaying  by  the 
defendant.  There  was  a  plea  stating  that  the  promise  was  before  certificate,  and  a 
special  demurrer  to  the  plea,  on  the  ground  that  it  merely  stated  what  was  admitted 
before  in  the  declaration.  That  is  true, — and  the  consequence  is,  that  the  question  is 
simply  whether  the  first  count  is  good  on  general  demurrer. 

So  far  as  relates  to  the  objection,  that  the  promise  was  made  before  the  certificate, 
the  case  of  Kirkpatrick  v.  Tattersall  (13  M.  &  W.  766)  is  an  answer.  It  may  be  worth 
while  to  state,  that  a  similar  point  had  been  previously  decided  by  Loi'd  Chief  Justice 
Eyre,  in  the  case  of  Roberts  v.  Morgan  (2  Esp.  736). 

Ex.  Div.  X.— 14 
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[89]  The  next  objection  was,  that,  although  an  existing  debt  which  would  be 
barred  bj'  a  certificate,  and  which  was  due  by  the  bankrupt  to  the  plaintiff",  was  a 
good  consideration  to  support  a  promise  to  pay  it,  a  mere  liability  to  repay  the  plaintiff 
when  he  should  have  first  paid  the  debt  for  the  defendant  was  not.  This  goes  a  step 
further  than  the  cases  above  cited,  but  seems  to  us  to  fall  within  the  same  principle. 
This  liability,  like  the  debt,  would  be  discharged  by  the  certificate  ;  and  it  seems  to 
us  as  just  and  reasonable  for  the  bankrupt,  after  the  fiat,  to  waive  the  benefit  of  his 
certificate  with  respect  to  it,  as  it  is  to  waive  it  with  respect  to  a  debt;  and  if  the 
debt  so  discharged  is  a  good  consideration  for  a  promise  to  pay  it,  the  liability  which 
is  dischari^ed  in  the  same  way  is  a  good   consideration  for  a  promise   to  continue 

liable. 

Two  further  objections  were  made,  on  the  supposition  that  this  liability  is  to  be 
put  on  the  same  footing  as  a  debt,  and  is  a  good  consideration  :  first,  that  this  debt 
or  liability,  in  a  course  of  being  barred  by  a  certificate,  cannot  be  treated  as  the 
executed  consideration  for  a  promise  which  a  debt  or  liability,  not  barred  by  a  certifi- 
cate, would  not  support,  and  that  by  the  course  of  modern  decisions,  beginning  with 
the  case  of  Hopkins  v.  Logan  (5  M.'&  W.  241)  and  ending  with  Eoscorla  v.  Thomas 
('A  ().  B.  234),  a  debt  cannot  be  laid  as  an  executed  consideration  for  any  promise 
which  the  law  would  not  imply  from  it ;  and  that  a  promise  to  pay  whenever  the  party 
was  able,  was  never  implied.  The  second  was,  that  a  promise  to  pay  interest  could 
not  be  supported  by  the  consideration,  and  was  as  objectionable  as  if  the  promise 
had  been  to  do  any  collateral  thing.  We  think  that  these  objections  ought  not  to 
prevail. 

The  strict  rule  of  the  common  law  was  no  doubt  departed  from  by  Lord  Mansfield, 
in  Haickcs  v.  Saunders  (Cowp.  290)  and  Atkins  [90]  v.  Hill  (Cowp.  288).  The  principle 
of  the  rule  laid  down  by  Lord  Mansfield  is,  that  where  the  consideration  was  originally 
beneficial  to  the  party  promising,  yet  if  he  be  protected  from  liability  by  some  pro- 
vision of  the  statute  or  common  law,  meant  for  his  advantage,  he  may  renounce  the 
benefit  of  that  law  ;  and  if  he  promises  to  pay  the  debt,  which  is  only  what  an  honest 
man  ought  to  do,  he  is  then  bound  by  the  law  to  perform  it.  There  is  a  very  able 
note  to  the  case  of  IVtnnalJ  v.  Adney  (3  Bos.  &  P.  2-52),  explaining  this  at  length. 
The  instances  given  to  illustrate  the  principle  are,  amongst  others,  the  case  of  a  debt 
barred  by  certificate  and  by  the  Statute  of  Limitations  ;  and  the  rule  in  these  instances 
has  been  so  constantly  followed,  that  there  can  be  no  doubt  that  it  is  to  be  considered 
as  the  established  law.  Debts  so  barred  are  unquestionably  a  sufficient  consideration 
for  every  promise  absolute  or  unqualified,  qualified  or  conditional,  to  pay  them. 
Promises  to  pay  a  debt  simply,  or  by  instalments,  or  when  the  party  is  able,  are  all 
equally  supported  by  the  past  consideration,  and  when  the  debts  have  become  payable 
instanter,  may  be  given  in  evidence  in  the  ordinary  declaration  in  indebitatus 
assumpsit.  So,  when  the  debt  is  not  already  barred  by  the  statute,  a  promise  to  pay 
the  creditor  will  revive  it  and  make  it  a  new  debt,  and  a  promise  to  an  executor  to 
pay  a  debt  due  to  a  testator,  creates  a  new  debt  to  him.  But  it  does  not  follow  that, 
though  a  promise  revives  the  debt  in  such  cases,  any  of  those  debts  will  be  a  sufficient 
considei-ation  to  support  a  promise  to  do  a  collateral  thing,  as  to  supply  goods,  or 
perform  work  and  labour ;  and  so  indeed  it  was  held  in  this  count  in  the  case  of 
Reeves  v.  Hearne  (1  M.  &  W.  323).  In  such  case  it  is  but  an  accord  unexecuted,  and 
no  action  will  lie  for  not  executing  it. 

We  think,  therefore,  that  the  conditional  promise  to  pay  the  debt  would  be  good 
in  this  case,  and  supported  by  the  [91]  original  consideration  ;  and  a  conditional 
promise,  which,  when  absolute,  will  be  only  a  renewal  of  the  original  liability,  and  to 
the  same  extent,  is  equally  good  and  suppoited  by  the  original  consideration. 

The  next  objection  relates  to  the  interest.  It  seems  to  us  to  be  supported  by  the 
same  consideration  as  the  original  promise.  The  promise  is  to  pay  the  debt  con- 
ditionally ;  and,  if  the  debt  be  unpaid,  that  the  defendant  will  pay  interest  for  it. 
We  are  of  opinion,  therefore,  that  the  first  count  is  good. 

The  remaining  question  is,  whether  on  the  pleadings  there  is  a  sufficient  answer  to 
the  second  and  third  counts  for  money  paid,  and  on  an  account  stated  to  the  amount 
of  £250.  The  ninth  plea,  which  is  pleaded  to  this  part  of  the  plaintitt"s  demand,  states 
that  the  £250  was  paid  after  the  fiat,  on  account  of  a  debt  due  from  the  defendant  to 
a  banking  company,  for  which  the  plaintiff  was  liable  to  the  company.  To  this  there 
is  a  replication,  stating  the  manner  in  which  the  liability  to  the  debt  was  contracted ; 
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that  is,  by  the  plaintiff  signing  a  guarantee  for  the  defendant  at  his  request  before  the 
fiat,  to  the  banking  company  for  his  account,  the  liability  not  to  exceed  £250,  upon 
an  agreement  that,  in  the  event  of  bankruptcy,  and  the  debt  to  the  bankers  exceeding 
£2-50,  the  company  might  elect  what  part  of  the  account  might  be  secured  by  the 
guarantee,  and  might  prove  the  whole  monies  due  on  any  securities  against  the  defen- 
dant's estate,  and  apply  all  the  dividends  in  satisfaction  of  the  debt  bej'ond  the  £250, 
and  that  the  plaintiff  should  only  be  entitled  to  the  benefit  of  any  proof  or  dividend 
after  the  company  should  have  received  the  full  amount  owing  to  them,  and  that  the 
company  might  recover  the  full  amount  of  the  guarantee  from  the  plaintiff.  The 
replication  then  states  large  advances  made  by  the  banking  company  to  the  defendant ; 
it  then  alleges  that  the  banking  company  proved  the  whole  sum  due  to  them,  and 
forced  the  plaintiff  to  pay  the  £250  for  [92]  which  he  was  security  to  the  banking 
company.  To  this  there  is  a  general  demurrer,  and  the  question  argued  was,  whether, 
under  these  circumstances,  the  plaintiff's  debt  was  barred  by  the  6  Geo.  4,  c.  16, 
ss.  52,  121. 

It  is  clear  that  the  plaintiff  was,  at  the  date  of  the  fiat,  a  surety  or  person  liable 
for  the  debt  of  the  bankrupt,  and,  though  he  did  not  prove,  he  would  have  been  barred  : 
see  the  case  of  Jackson  v.  Magee  (3  Q.  B.  48 ;  2  G.  &  D.  402).  But  it  was  argued  that 
the  bankrupt  must  be  taken  to  have  been  privy  to  the  terms  of  the  guarantee,  and  to 
have  assented  that  the  debt  should  not  be  proved,  and,  consequently,  to  have  waived 
the  benefit  of  his  certificate  as  to  that  debt.  So  much  of  the  agreement  as  is  set  out 
in  the  replication  to  the  ninth  plea  does  not  warrant  that  inference,  and  the  residue 
which  appears  in  the  declaration  does  ;  but  the  effect  of  that  agreement,  as  stated  in 
the  replication,  is  no  more  than  this,  that  the  plaintiff,  being  entitled  to  prove,  or 
stand  in  the  place  of  the  banking  company  quoad  the  £250,  gave  up  that  benefit  to 
the  company.  It  seems  to  us  that  the  defendant  is,  nevertheless,  fully  entitled  to  be 
discharged  from  it  by  his  certificate. 

Our  judgment,  therefore,  will  be  for  the  plaintiff  on  the  first  count,  for  the  defen- 
dant on  the  demurrer  to  the  replication  to  the  ninth  plea  to  the  second  count. 

Judgment  accordingly. 


£93]  LoCKETT  AND  ANOTHER  V.  NiCKLiN.  Feb.  12,1848. — The  defendant  ordered 
goods  by  letter,  which  did  not  mention  any  time  for  payment.  The  plaintiff  sent 
the  goods  and  an  invoice : — Held,  that  parol  evidence  was  admissible  to  shew 
that  the  goods  were  supplied  on  credit,  the  letter  not  being  a  valid  contract 
within  the  Statute  of  Frauds. 

[S.  C.  19  L.  J.  Ex.  403.] 

Debt  for  goods  sold  and  delivered.     Plea,  nunquam  indebitatus. 

At  the  trial,  before  Patteson,  J.,  at  the  Summer  Assizes  for  Suffolk,  1847,  it 
appeared  from  the  plaintiffs'  evidence  that  they  were  patent  grease  manufacturers  at 
Norwich,  and  that  on  the  24th  December,  1846,  the  defendant,  who  was  an 
ironmonger  at  Wolverhampton,  sent  to  them  the  following  order  : — 

"  Wolverhampton,  Staffordshire, 
"  Messrs.  Lockett  &  Co.,  "  Dec.  24,  1846. 

"For  T.  B.  Nicklin  &  Co.,  two  casks  railway  grease,  stiff,  marked  (488)  on  each 
cask,  about  10  or  12  cwt.  each,  10s.  ;  one  cask  10  cwt.,  marked  (H.). 

"  Let  these  be  sent  to  Mr.  Ebbern  &  Co.,  7  Paddington  Wharf,  London,  to  our 
order  ;  invoice,  per  post,  early  as  possible,  and  if  approved,  as  I  told  Mr.  Lockett, 
will  give  you  further  orders.  Let  no  other  mark  be  on  the  casks,  but  the  above  in 
red  paint. 

"  Send  us  a  full  priced  list  of  all  goods  you  get  up  on  sale." 

The  goods  were  accordingly  forwarded  to  the  defendant,  and  the  following  invoice 
sent  by  post : — 
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"Messrs.  Nicklin  &  Co.,  [94]  "Norwich,  Dec.  28,  1846. 

"  Bought  of  W.  Lockett  &  Co.,  Patent  Grease  Makers, 
Foundry  Wharf,  Norwich,  and  Tanner's  Lane,  Ipswich. 

"Bt. 
"  2  Pun.  Pat.  Railway  Grease, 

Marked,  N.  (488)  1  .  .  •         1G20  —  12  24 


N.  (488)  2 


16     1   23  —  1     2  24 


1  Marked,  N.    (H.)    .  .  .  •         14     0     0  —  1     2     0 

46     3  23       4     3  20 

Fare    .  4     3  20 


42     0     3   a    10s.     £21     0     4 
"  Carriage  paid  to  London. 
"To  be  left  at  W.  Ebbern  &  Co.'s,  7  Paddington  Wharf." 

Similar  orders  were  given  by  the  defendant  on  the  30th  December,  1846,  and 
21st  January,  1847,  and  goods  were  accordingly  forwarded  and  invoices  sent.  On 
the  part  of  the  defendant,  parol  evidence  was  tendered  to  prove  that  the  terms  on 
which  the  defendant  gave  the  orders  were  six  months'  credit,  and  a  bill  at  three 
months.  This  evidence  was  objected  to,  as  varying  the  written  contract.  The 
learned  judge  ruled  that  the  evidence  was  admissible,  not  for  the  purpose  of  varying 
the  contract,  but  of  supplying  the  omission  in  the  written  document  as  to  the  time 
of  payment ;  and  a  verdict  was  found  for  the  defendant,  leave  being  reserved  for  the 
plaintifl's  to  move  to  enter  a  verdict  for  them. 

A  rule  nisi  having  been  obtained  accordingly, 

Fitzpatrick  (Byles,  Serjt.,  with  him)  shewed  cause.     Parol  evidence  was  admis- 
sible for  the  purpose  of  proving  [95]  that  the  time  of  credit  had  not  expired.     The 
reason  assigned  by  Lord  Coke  against  admitting  parol  evidence  to  contradict  the  terms 
of  a  deed   is,  that    "  it  would  be  inconvenient  that   matters  in    writing,  made  on 
consideration,  and  which   finally  import  the  certain  truth  of  the  agreement  of  the 
parties,  should  be  proved  by  the  uncertain  testimony  of  slippery  memory  :  "  Coimtcss  of 
Padlaml'f;  case  (5  Rep.  26) ;  2  Phil.  Ev.  357.     Here  the  letters  and  conversation  taken 
together  formed  the  contract.     [Alderson,  B.     Suppose  a  person    wrote  to  another 
proposing  to  deal  with  him  on  six  months'  credit,  and  the  latter  by  parol  accepted  the 
offer,  and  then  the  former  wrote  another  letter  simply  ordering  goods  ;  it  would  be  a 
question  for  the  jury  to  say  whether  the  order  for  the  goods  was  not  an  order  upon 
the  previous  terms.]     The  principle  of  the  decision  in  Eden  v.  Blake  (13  M.  &  W.  614) 
is   applicable  to  this  case.     That  was  an  action  to  recover    61.  9s.   lOd.,  the   price 
of   a   dressing-case   sold   by   auction.     In    the    printed   catalogue    the    dressing-case 
was   described    as    having   silver   fittings ;    but,  previously    to   the    sale    of    it,    the 
auctioneer  stated  publicly  from  his  box,  and  in  the  hearing  of  the  defendant,  that 
the  catalogue  was  incorrect  in  stating  the  fittings  of  the  dressing-case  to  be  of  silver, 
and  that  it  would  be  sold  as  having  plated  fittings,  but  no  alteration  was  made  in  the 
catalogue.     Under    these    circumstances,    it    was   held  that    parol    evidence   of   the 
statement  of  the  auctioneer  was  admissible,  since  the  contract  existed  partly  in  the 
printed  particulars  and  partly  in  the  parol  statement  of  the  auctioneer.     [Parke,  B.   [ 
You  say  there  would  have  been  no  contract  within  the  Statute  of  Frauds  unless  there  i 
had  been  an  acceptance  of  part  of  the  goods,  and  that  the  plaintifl's  could  not  have  V 
succeeded  in  an  action  for  not  receiving  the  goods,  as  the  letter  was  not  meant  to  i 
be   a   memorandum   of  the  agreement,  but   only   an    order   for   the   goods.]     Even  ; 
assuming  the  contract  to  be  [96]  contained  in  the  letter,  it  would  still  be  necessary  to  , 
give  parol  evidence  to  explain  it,  for  there  is  no  statement  of  the  time  when  the  price  ! 
is  to  be  paid.     If  it  be  said  that  the  law  will  imply  payment  within  a  reasonable  time,  • 
parol  evidence  must  nevertheless  be  given,  in  order  to  shew  what  is  a  reasonable  time,  •' 
with  reference  to  the  custom  of  the  trade,  or  price  of  the  goods.     The  judgment  of ' 
Parke,  _B.,   in  HuUm  v.    M^arren  (1   M.  &  W.  466),  shevi's  the  principle  on  which  i 
extrinsic  evidence  is  admissible  to  annex  incidents  to  written  contracts,  namely  a' 
presumption  that  the  parties  did  not  mean  to  express  in  writing  the  whole  of  the  i 
contract  by  which  they  intended  to  be  bound.     The  case  of  Ford  v.  Yates  (2  M.  &  G. 


6 


I 


2  EX.  97. 


LOCKETT    V.  NICKLIN  421 


549  ;  2  Scott,  X.  K.  645)  does  not  apply  ;  for  there  the  whole  terms  of  the  contract  were 
contained  in  the  written  agreement.  Bosanquet,  J.,  in  his  judgment  in  that  case, 
relies  on  Greaves  v.  AMin  (3  Campb.  426),  as  a  decisive  authority  to  shew  that  parol 
evidence  cannot  be  received  to  vary  terms  which  do  appear  on  the  face  of  the 
contract.  In  that  case,  however,  the  agreement  imported  a  contract  of  absolute  sale, 
which  passed  the  property  in  the  goods  to  the  purchaser,  and  it  was  sought  by  parol 
evidence  to  shew  that  the  sale  was  subject  to  a  condition.  So,  also,  in  Meres  v. 
Ansdl  (3  VVils.  275),  the  parol  evidence  substantially  altered  the  written  agreement. 
The  evidence  in  this  case  does  not  add  to  the  contract  any  term  which  varies  the 
previous  stipulations.  In  Ellis  v.  Thompson  (3  M.  &  W.  445),  which  was  an  action  for 
not  accepting  goods,  to  which  the  defendant  pleaded  that  the  plaintiff  was  not  ready 
to  deliver  them  within  a  reasonable  time,  it  was  held  that  the  parol  representation 
of  the  broker,  at  the  time  of  sale,  that  the  goods  were  ready  for  shipment,  was 
admissible  in  evidence.  Lord  Abinger  says,  "  Suppose  a  man  contracts  to  sell  certain 
goods,  and  the  parties  agree  that  the  goods  shall  be  [97]  conveyed  to  London,  and 
nothing  be  said  about  the  time  of  delivery,  would  it  not  be  essential  to  ascertain 
what  the  parties  were  contracting  about,  and  whether  anything  was  said  at  the  time, 
and  whether  the  reasonable  time  not  being  shewn  by  the  contract  itself,  you  could 
derive  it  from  other  sources'?"  [Alderson,  B.  There  the  evidence  was  given  merely 
for  the  purpose  of  shewing  what  the  words  "  reasonable  time"  meant.] 

O'Malley  and  Couch,  in  support  of  the  rule.  The  order  and  acceptance  in  writing 
of  the  goods  constituted  a  complete  contract,  which  could  not  be  varied  by  parol 
evidence.  [Alderson,  B.  An  acceptance  in  writing  is  different  from  an  acceptance 
bv  parol ;  the  act  of  receiving  the  goods  may  be  consistent  with  an  agreement  which 
contained  qualified  terms.]  The  invoice,  which  was  sent  according  to  order,  amounts 
to  an  acceptance  in  writing.  [Alderson,  B.  Suppose  a  person  offers  to  sell  goods  to 
another  upon  certain  terms,  and  the  latter  does  not  then  agree,  but  afterwards  writes, 
merely  directing  the  goods  to  be  sent,  without  mentioning  any  terms  ;  must  not  the 
contract  be  considered  as  made  upon  the  terms  offered?  Or  suppose,  in  this  case, 
instead  of  the  previous  statement  deposed  to  by  the  witnesses,  the  plaintiff  had 
written  to  the  defendant,  offering  to  sell  him  goods  on  the  following  terms,  namely, 
six  months'  credit  and  three  months'  bill,  and  that  after  the  expiration  of  the  three 
months,  the  defendant  had  sent  a  letter  to  the  plaintiff,  desiring  him  to  send  other 
goods,  without  mentioning  any  terms,  and  the  plaintiff  had  then  sent  the  invoice ; 
would  not  the  two  letters  constitute  the  contract  ?  and  if  so,  where  is  the  difference 
between  the  plaintiff  writing  and  speaking  the  terms  ?]  Unless  there  is  something 
on  the  face  of  the  writing  which  leads  to  the  inference  that  the  parties  contracted 
with  reference  to  some  previous  terms,  parol  evidence  must  be  altogether  rejected. 
[Parke,  B.  Where  the  parties  agree  that  a  paiticular  instrument  shall  [98]  contain 
the  terms  of  the  contract,  the  rule  clearly  is,  that  parol  evidence  cannot  be  given  to 
add  to  or  diminish  from  those  terms,  though  it  may  to  annex  incidents,  such  as  the 
custom  of  trade,  &c.  Here,  however,  the  letter  of  the  24th  of  December  refers  to 
some  previous  conversation  with  the  plaintiff.]  The  letter  plainly  indicates  that  pay- 
ment is  to  be  made  on  delivery.  Ford  v.  Yates  (2  M.  &  G.  549  ;  2  Scott,  N.  R.  645) 
is  a  conclusive  authority  to  that  effect.  [Parke,  B.  That  case  is  based  upon  the 
supposition  that  there  was  a  memorandum  entered  into  by  the  broker  contracting  for 
both  parties,  but  it  was  not  so.  Alderson,  B.  In  that  case  there  could  have  been  no 
contract,  for  the  memorandum  only  contained  the  name  of  the  defendant's  agent] 
That  decision  proceeded  on  the  ground  that  the  legal  construction  of  the  memorandum 
was,  that  the  goods  were  to  be  paid  for  on  delivery.  G-reaves  v.  Ashlin  (3  Campb. 
426)  is  also  in  point.  So,  in  IFilliams  v.  Jmes  (5  B.  &  C.  108),  where  an  attorney 
entered  into  a  written  agreement  to  take  into  partnership  a  person  who  had  not  at 
that  time  been  admitted  an  attorney,  and  no  period  was  expressly  fixed  for  the  com- 
mencement of  the  partnership,  it  was  held,  that  the  partnership  commenced  from  the 
date  of  the  agreement,  and  that  parol  evidence  was  properly  admitted  to  shew  that 
the  person  taken  into  partnership  was  not  an  attorney  at  the  time  the  agreement  was 
executed,  though  it  could  not  be  received  to  shew  that  the  agreement  was  not  to  take 
effect  until  he  should  be  duly  admitted,  since  that  would  make  the  agreement  different 
from  what  it  purported  to  be,  namely,  an  agreement  for  a  present  partnership. 
Where  a  contract  for  the  purchase  and  sale  of  goods  is  silent  as  to  price,  the  law  will 
imply  that  the   parties  intended  to  sell  and  buy  at  a  reasonable  price :  Hoadly  v. 
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Maclaine  (4  M.  &  Scott,  340;  10  Bing.  482),  Jccbal  v.  Lenj  (10  Bing  376).  This  is 
not  like  the  case  of  G)-anf  v.  Maddox  (15  M.  &  "W.  737),  where  the  [99]  defendant,  by 
contract  in  writing,  having  agreed  with  an  actress  to  engage  her  for  three  years,  and 
pay  her  a  salary  of  £5,  £6,  and  £7  per  week  in  those  years  ;  it  was  held,  that  parol 
evidence  was  admissible  to  shew  that,  according  to  the  uniform  usage  of  the  theatrical 
profession,  the  plaintiff  was  only  to  be  paid  during  the  theatrical  season,  that  is, 
during  such  time  as  the  theatre  was  open  for  performance.  There  the  evidence  did 
not  alter  the  contract,  but  merely  explained  the  meaning  of  the  words  used. 

Parke,  B.  The  rule  must  be  discharged.  In  deciding  this  particular  case  on  the 
circumstances  of  the  case  itself,  I  think  parol  evidence  was  admissible  to  prove  the 
previous  conversation  with  the  plaintiff.  In  order  to  render  the  defendant  lialile, 
there  must  be  some  evidence  to  take  the  case  out  of  the  Statute  of  Frauds.  That 
liability  arises  from  his  receipt  and  acceptance  of  the  goods ;  and  if  the  plaintiff  relied 
on  that,  the  defendant  would  have  been  at  liberty  to  shew  upon  what  terms  he 
accepted  them,  by  going  into  evidence  of  the  conversation  which  took  place  at  the 
time  the  order  was  given,  by  which  it  appears  that  the  contract  was  to  pay  at  six 
months'  credit,  and  by  a  bill  at  three  months.  But  the  plaintiff,  instead  of  having 
recourse  to  the  receipt  and  acceptance  of  the  goods,  puts  in  the  original  order,  which, 
without  further  explanation  by  parol,  would  be  an  order  for  payment  on  delivery. 
If,  then,  the  plaintiff,  instead  of  giving  further  evidence  to  explain  this  order,  says 
that  the  defendant,  by  accepting  the  invoice,  which  treats  him  as  a  purchaser,  has  had 
ample  notice,  and  therefore  there  is  an  acceptance  of  the  terms  of  the  sale,  it  is 
competent  for  the  defendant  to  shew  that  he  received  the  goods  on  the  understanding 
that  he  bought  them  by  credit  at  six  months,  and  bill  at  three  months.  The  case  of 
Fmd  v.  Yaks  was  disposed  of  on  the  supposition,  which  turned  out  to  be  erroneous, 
that  the  memorandum  entered  into  by  the  broker  was  a  binding  memorandum  under 
the  Statute  [100]  of  Frauds.  It  was  signed  with  the  intention  of  being  a  memorandum 
of  the  contract  of  purchase  and  sale,  and  the  Court  began  by  treating  it  as  a  binding  con- 
tract ;  and,  on  that  supposition,  I  am  by  no  means  prepared  to  say  that  decision  is  wrong. 

Aldersox,  B.  I  am  of  the  same  opinion.  In  Ford  v.  Yates,  the  decision  of  the 
Court  proceeded  on  the  supposition  that  the  written  instrument  complied  with  the 
terms  of  the  Statute  of  Frauds.  Under  that  statute,  a  contract  to  deliver  goods, 
without  mentioning  a  time  for  payment,  means  that  the  deliverj"^  and  the  payment 
shall  be  contemporaneous  acts  ;  and  Ford  v.  Yates  decided  that  in  such  case  evidence 
was  inadmissible  to  shew  that  it  was  not  intended  that  the  payment  should  be  con- 
temporaneous with  the  delivery  of  the  goods.  Here  the  difficulty  is  of  a  different 
nature.  The  documents  in  question  are  not  a  contract,  but  are  writings  out  of  which, 
with  other  things,  a  contract  is  to  be  made.  The  question,  then,  is,  whether  the 
defendant  has  not  a  right  to  adduce  evidence,  not  to  contradict  the  written  instru- 
ments, but  to  shew  the  real  contract,  of  which  the  paper  contains  only  one  of  the 
terms.  In  order  to  do  that,  the  defendant  must  resort  to  the  previous  conversation. 
It  is  like  the  case  of  an  offer  by  letter,  written  by  the  plaintift'  to  the  defendant, 
stating  the  terms  on  which  the  former  proposes  to  sell  certain  goods  ;  in  answer  to 
which  the  defendant  writes  a  letter  to  the  plaintiff,  desiring  him  to  send  certain 
articles,  but  not  specifying  any  terms.  In  such  case,  can  it  be  doubted  that  the 
second  letter  would  have  reference  to  the  terms  contained  in  the  first,  and  that  the 
two  letters  would  constitute  the  contract ;  and  that  when  the  plaintiff  sent  the  goods, 
he  would  send  them  on  the  terms  contained  in  his  own  letter?  Here,  instead  of  .i 
previous  letter  written  by  the  plaintiff,  there  is  a  conversation  between  him  and 
the  defendant.  In  holding  this  evidence  admissible,  we  do  not  trench  on  any  of 
the  eases. 

[101]  Platt,  B.  If  the  invoice  had  been  signed  by  the  defendant,  there  might 
have  been  some  colour  for  the  argument  on  behalf  of  the  plaintiff,  for  then  it  might  ; 
have  been  urged  that,  as  the  contract  made  no  mention  of  the  time  of  payment"  it 
would  be  inferred  that  payment  was  to  be  made  either  on  request  or  within  "a  reason- 
able time  after  the  bargain.  The  fallacy  of  the  argument  on  the  part  of  the  plaintiff 
consists  in  treating  the  writings  as  a  contract,  when,  in  fact,  they  are  merely  act,s 
done  in  pursuance  of  a  contract.  The  letter  of  the  24th  of  December  refers  to  some 
conversation,  and  unless  that  conversation  be  imported  by  way  of  evidence,  it  cannot 
be  known  when  the  payment  was  to  be  made,  the  documents  being  silent  as  to  the  time. 

Kule  discharged. 
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MoRLEY  r.  PixcOirBE.  Feb.  9,  1848. — Commodities  which  cannot  be  restored  upon 
a  replevin  in  the  same  plight  and  condition  as  that  in  which  they  were  when 
taken,  are  not  distrainable  for  rent  at  common  law ;  and  therefore  the  flesh  of 
animals  lately  slaughtered  cannot  be  distrained. 

[S.  C.  18  L.  J.  Ex.  272.] 

Trespass,  for  breaking  and  entering  the  plaintiff's  close,  and  taking  twenty  dead 
pigs,  twenty  cwt.  of  pork,  and  divers  other  articles.  Pleas — first,  not  guilty  "by 
statute ; "  and,  secondly,  leave  and  license. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  last  Devon  Summer  Assizes,  it  appeared 
that  the  articles  in  question  were  seized  by  the  defendant  as  a  distress  for  rent.  The 
defendant,  under  the  direction  of  the  learned  judge,  had  a  verdict. 

Crowder  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  the  verdict  being 
against  evidence,  and  also  for  misdirection. 

Kinglake  and  Fitzherbert  now  shewed  cause,  and  con-[102]-tended  that  the 
evidence  was  in  the  defendant's  favour.  [Parke,  B.  Assuming  the  first  question 
to  be  decided  in  the  defendant's  favour,  the  remaining  point  must  be  found  for  the 
plaintiff;  for  how  can  commodities  of  a  perishable  nature,  and  which  cannot  be  restored 
in  the  same  state  as  that  in  which  they  were  taken,  be  made  the  subject  of  distress. 
The  common  law  is  not  taken  away  by  the  statute  of  2  ^Yill.  &  M.  c.  5.  Rolfe,  B. 
The  rule  is  plain,  you  cannot  distrain  commodities  which  are  liable  to  perish  within 
a  reasonable  time  after  the}'  have  been  taken.  Parke,  B.  It  was  said  by  Lord  Chief 
Justice  Willes,  in  Simpson  v.  Hartopp  (Willes,  51-5),  that  "cocks  and  sheaves  of  corn 
were  not  distrainable  before  the  statute  2  Will.  &  M.  c.  5,  (which  was  made  in  favour 
of  landlords),  because  they  could  not  be  restored  again  in  the  same  plight  and 
condition  that  they  were  before  upon  a  replevin,  but  must  necessarily  be  damaged  by 
being  removed."  Alderson,  B.,  referred  to  1  Roll.  Abr.  666.  The  rule  is  plain  :  what 
is  true  of  corn,  is  true  of  the  flesh  of  pigs.] 

Crowder  and  Montagu  Smith,  in  support  of  the  rule,  were  not  called  upon. 

Per  Curiam. (J)     Eule  absolute. 


[103]     Lloyd  v.  Davie.S.     Feb.  11,  184S. — A  tenant  by  elegit  has  a  right  to  distrain 

without  attornment. 

[S.  C.  18  L.  J.  Ex.  80.] 

The  first  count  of  the  declaration  in  case  was  for  an  excessive  distress ;  the  second 
count  was  in  trover.     Plea,  not  guilty  "  by  statute." 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Cardigan  Summer  Assizes,  the  plaintiff, 
in  order  to  shew  his  right  to  distrain,  put  in  an  elegit,  but  did  not  prove  that  the 
defendant  had  attorned  to  him.  It  was  thereupon  contended  that  the  defendant  had 
no  right  to  distrain  without  attornment,  and  of  that  opinion  was  the  learned  judge, 
and  the  plaintifi'  had  a  verdict. 

Lush,  in  Michaelmas  Term  last,  moved  for  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  there  should  not  be  a  new  trial  on  the  ground  of  misdirection.  There  was 
no  need  of  attornment.  In  lioyers  v.  Pitcher  (6  Taunt.  207),  Gibbs,  C.  J.,  says:  "If 
the  land  had  been  in  the  possession  of  the  former  owner,  the  sheriS"  might  have 
delivered  actual  possession  :  where  it  is  in  the  possession  of  a  tenant,  the  sheriflF  sets 
it  out  by  metes  and  bounds,  and  the  tenant  is  bound  thenceforth  to  pay  rent  for  his 
moiety  to  the  tenant  by  elegit.  This  is  a  case  in  which  attornment  was  not  necessary 
before  the  Statute  of  Attornments,  because  tenant  by  elegit  was  in  by  judgment  of 
law,  to  whom  attornment  was  not  necessary."  In  Perkins  (sect.  114),  it  is  said  :  "  But 
in  cases  of  grants  of  reversions,  there  ought  to  be  attornments ;  otherwise  they  shall 
not  pass,  if  the  grant  be  not  by  matter  of  record,"  &c.  The  statute  of  4  Anne,  c.  16, 
only  applies  to  the  acts  of  the  parties.     [He  also  referred  to  Co.  Litt.  ss.  584,  585.] 

The  Court  granted  a  rule  nisi ;  against  which 

[104]  Evans  (Bramwell  with  him)  now  shewed  cause.     The  defendant  had  no 

(J)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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lii'ht  to  distrain  without  attornment,  //(wm  v.  Booker  (4  Bing.  96)  is  not  a  decision 
upon  the  point;  but  Best,  C.  J.,  there  says,  in  delivering  the  judgment  of  the  Court, 
"  We  do  not  agree  that  an  attornment  would  have  been  unnecessary,  supposing  the 

plaintiff  had   been    in  a  situation  to  call  for  it In  the  present  cause  the 

property  is  claimed  under  a  judgment;  and  even  if  the  tenant  by  elegit  had  a  right 
to  enter,  we  think  he  could  not  have  proceeded  for  rent  without  an  attornment." 
fParke  B  There  are  three  authorities  in  the  Year  Books  against  you,  cited  in  KoU. 
Abr.,  tit.  "Attornment,"  (F.),  .37  Hen.  6,  33 ;  39  Hen.  6,  24 ;  20  Hen.  6,  7,  6.  They 
settle  this  point,  and  decide  that  attornment  is  not  necessary ;  where  the  reversion 
was  assigned  by  operation  of  law  it  was  not  requisite,  but  it  was  when  assigned  by  the 
act  of  the  parties.  If  a  party  gets  the  reversion,  he  is  entitled  to  the  rent  which  is 
attached  to  it.  Rolfe,  B.,  referred  to  Koll.  Abr.,  tit.  "Execution  (B.);"  Sir  Thomas 
CamheWs  case.  Parke,  B.  There  is  also  The  Bishop  of  Bristol's  case  (3  Leon.  113). 
The  question  is  clear  upon  the  authorities.] 

Watson,  contra,  was  not  called  upon. 

Per  Curiam,  (c)     The  rule  must  be 

Absolute. 

[105]  Young  and  Another,  Assignees  of  Nortlett,  a  Bankrupt,  v.  Hope  and 
Another.  Feb.  10,  1848. — A  trader  took  possession  of  goods  under  an  agree- 
ment with  the  owner  that  he  should  keep  possession  for  a  twelvemonth,  on  pay- 
ment of  a  certain  sum,  but  if  the  money  was  not  paid  on  a  certain  day,  the 
owner  should  be  at  liberty  to  retake  them.  The  goods  continued  in  the  possession 
of  the  trader  until  the  stipulated  time  for  payment,  when  the  money  not  having 
been  paid,  the  owner  sold  them,  after  an  act  of  bankruptcy  committed  by  the 
trader,  but  before  the  fiat  issued  : — Held,  that  this  was  a  "  transaction  "  protected 
by  the  2  &  3  Vict.  c.  29,  s.  1. 

[Applied,  Krehl  v.  Great  Central  Gas  Cmnpany,  1870,  L.  R.  5  Ex.  294 ;  Butter  v.  Everett, 

[1895]  2  Ch.  872.] 

Trover,  by  the  assignees  of  a  bankrupt,  for  certain  goods,  chattels,  and  effects. 
The  declaration  contained  a  count  on  the  possession  of  the  bankrupt,  and  another  on 
the  possession  of  the  assignees.     Pleas,  not  guilty  and  not  possessed. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  York  Summer  Assizes,  1847,  it 
appeared  that  the  goods  in  question,  which  consisted  of  shop  fixtures  and  materials 
of  trade,  belonged  to  the  defendant,  and  that  one  Nortlett  came  into  possession  of 
them  under  an  agreement  that  he  should  keep  possession  for  a  twelvemonth,  upon 
payment  of  a  certain  sum,  but  if  he  failed  to  pay  the  money  on  the  16th  May,  1847, 
the  defendant  should  be  at  liberty  to  retake  the  goods.  Nortlett  continued  in 
possession  of  the  goods,  treating  them  as  his  own,  until  the  16th  May,  1847,  when  the 
money  not  having  been  paid,  the  defendant,  on  the  following  day,  sold  them.  On 
the  24th  May,  a  fiat  issued  against  Nortlett,  on  an  act  of  bankruptcy  committed  on 
the  14th  of  May.  It  was  submitted  that  the  plaintiffs  were  entitled  to  recover, 
inasmuch  as  the  goods  were  in  the  "  order  and  disposition  "  of  the  bankrupt,  within 
the  72nd  section  of  the  6  Geo.  4.  c.  16.  On  the  part  of  the  defendant,  it  was  con- 
tended, that  this  was  a  "transaction"  protected  by  the  2  &  3  Vict.  c.  29,  s.  1.  The 
learned  judge  was  of  opinion,  that  the  agreement  was  a  fraud  on  the  creditors,  and 
directed  a  verdict  for  the  plaintiffs,  reserving  leave  for  the  defendant  to  move  to  enter 
a  verdict  for  him. 

A  rule  nisi  having  been  obtained  accordingly, 

H.  Hill  shewed  cause.  The  question  is,  whether  the  72nd  section  of  the 
6  Geo.  4,  c.  16,  relating  to  goods  in  the  [106]  order  and  disposition  of  bankrupts,  is 
affected  by  the  2  &  3  Vict.  c.  29,  s.  1.  The  latter  statute  enacts,  "that  all  contracts, 
dealings,  and  transactions,  by  and  with  any  bankrupt,  really  and  bona  fide  entered 
into  before  the  date  and  issuing  of  the  fiat,  shall  be  deemed  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed."  It  will  be  argued  on  the 
other  side,  that  the  effect  of  that  enactment  is,  to  do  away  with  the  relation  to  the  act 
of  bankruptcy,  and  to  substitute  the  issuing  of  the  fiat  for  the  act  of  bankruptcy, 

(c)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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in   all  cases  in   which  the  party   had   not  notice  of  the  act  of  bankruptcy.     Such 
construction,    however,    cannot    be    supported.     The    case    of    Fawcett    v.    Fearne 
(6  Q.  B.  20)  shews  that  the  words  in  the  6  Geo.  4,  c.   16,  s.  72,  "at  the  time  he 
becomes  bankrupt,"  mean,  at  the  time  of  the  committing  of  the  act  of  bankruptcy, 
and  not  the  time  when  the  fiat  issued,  the  statute  of  Victoria  having  made  no  alteration 
in  this  respect.    In  Load  v.  Green  (15  M.  &  W.  216),  Parke,  B.,  in  delivering  judgment, 
says:  "To  come  within  the  72nd  section  of  the  6  Geo.  4,  c.  16,  the  goods  must  have 
been  in  the  bankrupt's  possession  at  the  time  he  became  bankrupt ;  that  is,  at  the 
time  of  the  act  of  bankruptcy."    [Parke,  B.     Xo  doubt  that  section  must  be  construed 
so  as  to  give  the  assignees  all  the  property  of  which  the  bankrupt  was  the  apparent 
owner  at  the  time  of  the  act  of  bankruptcy  ;  but  prior  to  the  statute  of  Victoria,  if 
the  real  owner  had  retaken  possession   of  his  goods  before  the  act  of  bankruptcy, 
he  would  have   been   entitled  to  them  in  law.     The  question  then   is,  whether  the 
statute  of  Victoria  does  not  give  the  same  right,  if  he  retakes  them  before  the  issuing 
of  the  fiat.]     The  object  of  that  statute  was,   to  protect   parties  having  bona  fide 
dealings  with  the  bankrupt,  touching  his  property,  or  concerning  payments  made  bv 
or  to  him  ;  but  the  statute  was  not  intended  to  aid  persons  who  entrusted  their  goods 
to  a  trader,  in  order  to  enable  him  to  obtain  a  false  credit.     The  [107]  true  meaning 
of  the  statute  appears  from  the  preamble,   which  recites  the  82nd  section  of  the 
6  Geo.  4,  c.  16,  relating  to  payments  made  by  and  to  bankrupts  without  notice;  but 
it  makes  no  mention  of  the  8ist  section,  relating  to  conveyances,  contracts,  and  other 
dealings  and  transactions  by  and  with  bankrupts.     [Parke,  B.     It  was  clearly  meant 
to  alter  the  81st  section  :  and  the  omission  to  mention  it  shews  bow  imperfect  the 
recital  is.]     In  re  Sfijan  (1  Phil.  10-5)  was  the  case  of  a  deposit  of  a  policy  of  assurance, 
by  way  of  security  for  a  debt,  made  previously  to  the  commission  of  an  act  of  bank- 
ruptcy by  the  depositor,  and  notified  to  the  insurance  companj^  by  the  party  with 
whom  the  deposit  was  made  previously  to  the  issuing  of  the  fiat,  though  subsequently 
to  the  act  of  bankruptcy  ;  and  such  transaction  was  held  valid  as  against  the  assignees 
under  the  2  &  3  Vict.  c.  29,  it  not  appearing  that  at  the  time  the  notice  was  given 
the  party  giving  it  was  aware  of  an  act  of  bankruptcy  committed.     But  there  the 
bankrupt  was  dealing  with  his  own  property,  not  property  entrusted  to  him.     The 
statute  of  Victoria  has  no  application  to  a  transaction  entered  into  prior  to  the  act  of 
bankruptcy,  and  in  which  the  goods  were  retaken  after  the  act  of  bankruptcy.     The 
case  of   JFrk/ht  v.  Fearnleij  {o  Bing.  N.  C.  89),  which  was  affirmed  on  error  in   the 
Exchequer  Chamber  (6  Bing.  N.  C.  446),  explains  the  meaning  of  the  word  "trans- 
action."    There  the  bankrupt  had  within  two  months  before  the  fiat  deposited  chattels 
by  way  of  pledge,  in  consideration  of  an  advance  of  money ;  and  it  was  held,  that  the 
transaction,  though  bona  fide  and  without  notice  of  the  act  of  bankruptcy,  was  not 
protected  by  the  8Jnd  section  of  the  6  Geo.  4,  c.  16.     [Parke,  B.     All  that  the  Court 
there  decided,  was,  that  a  pledge  of  goods  was  not  a  payment  within  that  section. 
In  the  case  of  Farienfe  v.  Fennell  (2  Moo.  &  Eob.  516),"  Tindal,  C.  J.,  ruled,  that 
goods  suflFered  by  the  true  owner  to  remain  in  the  possession  of  a  [108]  trader  till 
after  a  secret  act  of  bankruptcy,  but  taken  possession  of  before  the  fiat,  do  not,  since 
the  statute  of  Victoria,  pass  to  the  assignees.]     In  that  case  the  jury  found  that  the 
plaintiff   had    notice   of   an    act  of    bankruptcy,    and  a   verdict  was   given   for   the 
assignees,  so  that  there  was  no  opportunity  of  questioning  the  ruling  of  the  learned  judge. 
Knowles  appeared  to  argue  in  support  of  the  rule,  but  was  not  called  upon. 
Parke,  B.     The  rule  must  be  absolute.     The  question  depends  upon  the  true  con- 
struction of  the  statute  2  &  3  Vict.  c.  29,  s.  1.    Mr.  Hill  says,  that  it  must  be  confined 
to  cases  in  which  the  bankrupt  transfers  the  right  of  property  in  his  own  goods.     I 
cannot  collect,  from  any  expression  in  the  preamble  of  the  statute,  that  such  construc- 
tion is  to  be  put  upon  it.     After  reciting  the  6  Geo.  4,  c.  16,  and  the  2  Vict.  c.  11,  it 
thus  proceeds  :  "whereas  it  is  expedient  that  further  protection   should  be  given  to 
persons  dealing  with  bankrupts   before  the  issuing  of  any  fiat  against  them."     The 
object  of  the  enactment  was,  to  do  away  with   the  rule  of  relation   to  the  act  of 
bankruptcy,  which  was  considered  to  work  great  injustice ;  and  I  see  no  reason  why, 
if  it  were  intended  to  prevent  such  rule  of  relation  in  the  transfer  of  the  bankrupt's 
property,  it  should  not  also  apply  to  the  case  of  a  bankrupt  dealing  with  the  property 
of  others.    If  the  contract  had  been,  that,  for  an  antecedent  consideration,  the  bankrupt 
would,  on  the  16th  of  March,  deliver  up  certain  property  of  him  the  bankrupt,  and  i 
he  failed  to  do  so,  the  party  should  be  at  liberty  to  take  possession  of  the  property 

Ex.  Div.  X.— 14* 


42G  SYERS   r.  JONAS  2  EX.  109. 

and  if  afterwards,  in  pursuance  of  that  agreement,  the  party  took  possession,  I  cannot 
iindorstaiid  why  that  transaction  should  be  protected,  and  the  transaction  of  a  bankrupt 
returninj;  another  person's  goods  should  not  also  be  protected.  In  the  absence  of 
authority,  I  should  have  thought  that  the  latter  case  would  clearly  fall  within  the 
description  of  a  [109]  "  tiansaction  by  and  with  the  bankrupt "  before  the  date  and 
issuing  of  the  fiat.  There  are,  however,  two  authorities,  one  of  which,  a  decision  of 
Lord  "chancellor  Lyndhurst,  In  the  Matter  of  Siijan,  seems  to  me  expressly  in  point. 
There  a  policy  of  insurance  had  been  deposited  as  security  for  a  debt ;  but  the  creditor 
omitted  to  give  notice  to  the  insurance  company,  before  the  commission  of  an  act  of 
bankruptcy  by  the  depositor,  the  eti'ect  of  which  was,  to  leave  the  policy  in  the 
situation  of  goods  in  the  apparent  ownership  of  the  bankrupt:  but  the  creditor  having 
given  notice  before  the  issuing  of  the  fiat,  and  having  no  knowledge  that  an  act  of 
bankruptcy  had  been  committed,  the  Lord  Chancellor  thought  the  transaction  pro- 
tected by  the  2  &  3  Vict.  c.  29.  Besides  that  case,  there  is  the  opinion  of  Tindal,  C.  J., 
in  the  case  of  Parienie  v.  Pennell  (2  Moo.  &  Rob.  516).  It  is  true  that  an  opinion 
expressed  at  Nisi  Prius  is  not  entitled  to  the  same  weight  as  if  expressed  after 
solemn  argument,  but  the  opinion  is  one  which  does  not  require  authority  to  support 
it.  Upon  the  true  construction  of  the  act  and  according  to  strict  justice,  this  transaction 
ought  to  be  protected. 

Alderson,  B.  I  am  of  the  same  opinion.  This  is  a  "  transaction  "  which  takes 
place  between  the  time  of  the  committing  of  the  act  of  bankruptcy,  and  the  issuing  of 
the  fiat.  The  act  of  Parliament  makes  valid  all  such  transactions,  provided  the  party 
dealing  with  the  bankrupt  had  no  notice  at  the  time  of  an  act  of  bankruptcy.  As  to 
those  matters,  the  act  of  bankruptcy  and  the  issuing  of  the  fiat  are  to  be  taken  as  one 
and  the  same  day.  In  the  case  of  Fawcett  v.  Fearne  (6  Q.  B.  20),  the  goods  came  into 
the  possession  of  the  bankrupt  for  the  first  time  after  the  act  of  bankruptcy  and 
before  the  fiat ;  and  it  was  argued  that  the  case  was  not  within  ;the  clause  of  the 
statute  which  makes  goods  in  the  possession  of  the  bankrupt  as  reputed  owner  [110] 
"at  the  time  he  becomes  bankrupt"  subject  to  the  disposition  of  bis  assignees.  That 
case  is  relied  upon  as  an  authority  to  shew  that  the  6  Geo.  4,  c.  16,  s.  72,  is  not  altered 
by  the  2  &  3  Vict.  c.  29,  s.  1  ;  but  the  answer  is,  that  the  latter  statute  has  no 
relation  to  such  matters,  inasmuch  as  it  only  renders  valid  particular  transactions 
before  invalidated  by  the  rule  of  relation  to  the  act  of  bankruptcy.  In  truth  the 
present  point  was  not  decided  in  that  case.  Here  the  goods  were  in  the  ordei-  and 
disposition  of  the  bankrupt  at  the  time  of  the  committing  of  the  act  of  bankruptcy  ; 
and  if  the  true  owner  had  not  retaken  possession  of  them,  might  have  been  disposed 
of  by  the  assignees. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  expression  in  the  statute  is,  "all 
contracts,  dealings,  and  transactions  by  and  with  any  bankrupt."  Here  the  transaction 
is  this — that,  before  the  committing  of  the  act  of  bankruptcy,  certain  goods  are 
deposited  with  the  bankrupt  upon  terras  enabling  him  to  keep  possession  ofthem  for 
a  year  upon  payment  of  a  certain  sum  ;  and  enabling  the  owner  to  resume  possession 
in  case  the  money  was  not  paid  at  the  stipulated  tmie.  The  owner  takes  possession 
after  the  act  of  bankruptcy,  and  before  the  issuing  of  the  fiat.  Such  a  case  seems  to 
me  to  come  within  the  express  terms  of  the  act  of  Parliament.  Was  it  not  a  "  dealing," 
was  it  not  a  "transaction"  with  the  bankrupt^  It  was  evidently  so.  Without 
authority  I  should  have  thought  it  a  clear  case,  and  I  am  not  able  "to  distinguish  it 
from  In  re  Styan. 

Platt,  B.     It  is  clearly  a  "  dealing  "  or  "  transaction  "  with  the  bankrupt  before 
the  issuing  of  the  fiat. 
Rule  absolute. 


[Ill]  Syers  v.  Jonas.  Feb.  18,  1848.— In  an  action  for  the  price  of  tobacco  sold, 
evidence  is  admissible  to  shew  that  by  the  established  usage  of  the  tobacco  trade 
all  sales  are  by  sample,  although  not  so  expressed  in  the  bought  and  sold  notes. 

[iieferred  to,  Harnor  v.  Groves,  1855,  15  C.  B.  667;  Azi'-mar  v.  Casella,  1867,  L.  R. 
2  C.  P.  431  :  affirmed  ibid.  667  ;  Mahaknv.  Dublin  and fihapelizod Distillery  Compani/, 
1877,  Ir.  R.  11  C.  L.  83.     Applied,  Spartali  v.  Benecke,  1850,  10  C.  B.  212.] 

Assumpsit  for  goods  sold  and  delivered,  and  goods  bargained  and  sold.     Plea,  non 
assumpsit. 
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At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Assizes,  1847,  it  appeared  that 
the  action  was  brought  to  recover  2221.  Is.  2d.,  being  the  price  of  five  bales  of  La 
Giwvra  tobacco,  sold  by  the  plaintift"  to  the  defendant  under  the  following  circum- 
tances : — The  plaintiff  was  a  general  merchant  at  ;Liverpool,  and  engaged  in  the 
La  Guayra  trade ;  the  defendants  were  cigar  manufacturers  in  London.  On  the 
19th  of  August,  1^46,  one  Samuelson,  of  Liverpool,  a  tobacco  broker,  who  had 
occasionally  been  employed  both  by  plaintiff  and  defendants  in  the  sale  of  tobacco, 
forwarded  to  the  defendants  six  samples  of  fifty-one  bales  of  tobacco  then  in  bond,  and 
which  the  plaintift'  was  desirous  of  selling.  Samuelson  represented  that  the  bulk  was 
equal  to  the  sample.  Some  correspondence  afterwards  took  place_between  the  defendants 
and  Samuelson  as  to  the  quality  and  price  of  the  tobacco  ;  and  on  the  14th  of  September, 
Samuelson  being  in  London,  concluded  the  bargain  with  the  defendants,  when  bought 
and  sold  notes  agreeing  with  each  other  were  delivered  to  the  plaintiff  and  defendants. 
The  following  is  the  form  of  the  sold  note : — 

"  Messrs.  E.  Jonas  and  Brothers,  London. 

"Liverpool,  September  14,  1846. 

"  I  have  this  day  sold  you  on  account  Mr.  W.  H.  L.  Syers,  fifty-one  bales  tobacco 
ex  'Lucretia,'  La  Guayra,  at  lid.  per  lb.  in  bond:  customary  allowances:  payment 
two  and  two  months.  "Edward  Samuelsox." 

The  defendants'  case  was,  first,  that  Samuelson  was  appointed  with  limited 
authority  to  buy  by  sample  only,  and  that  the  defendants  were  not  bound  by  the 
contract :  [112]  secondly,  that  the  bulk  did  not  coirespond  with  the  sample  ;  and 
evidence  was  tendered  to  shew  that  by  the  universal  usage  of  the  trade,  a  sale  of 
tobacco  was  understood  to  be  by  sample.  The  learned  judge  offered  to  leave  the  first 
question  to  the  jurj-,  which  was  declined  by  the  defendants'  counsel ;  and  as  to  the 
other  point,  he  ruled  that  the  evidence  was  inadmissible,  inasmuch  as  it  varied  the 
written  contract,  which  was  contained  in  the  bought  and  sold  notes  ;  and  under  his 
lordship's  direction  a  verdict  was  found  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict,  and  for  a  new  trial,  on 
the  ground  of  misdirection  and  the  rejection  of  evidence, 

"Tomlinson  shewed  cause,  (February  10).  As  to  the  objection  that  the  broker  had 
no  authority  to  bay  otherwise  than  by  sample,  and  consequently  the  defendant  was 
not  bound  by  the  contract,  it  is  a  sufficient  answer  that  the  learned  judge  offered  to 
leave  the  question  to  the  jury. 

The  only  point  then  is,  whether  evidence  was  admissible  of  the  general  custom 
in  the  tobacco  trade,  that  all  sales  were  understood  to  be  by  sample,  though  not 
so  mentioned  in  the  contract.  It  is  submitted  that  no  evidence  can  be  given  for  the 
purpose  of  controlling  or  varying  the  specific  contract  entered  into.  In  the  case  of 
Meyer  v.  Everth  (4  Campb.  22;,  Lord  EUenborough  ruled,  that  where,  upon  a  sale  of 
goods,  the  seller  produces  a  sample,  and  represents  that  the  bulk  is  of  equal  quality, 
if  there  be  a  sale  note  which  does  not  refer  to  the  sample,  this  is  not  a  sale  by  sample ; 
and  if  the  goods  turn  out  to  be  of  inferior  quality,  the  purchaser's  remedy  is  by  an 
action  on  the  case  for  a  deceitful  representation.  This  point  was  much  discussed  in 
the  case  of  Irueman  v.  Loder  (11  A.  &  E.  589).  There,  evidence  was  offered  by 
a  defendant  of  a  custom  in  the  tallow  trade,  that  on  contracts  [113]  for  the  sale  of 
tallow,  a  party  might  reject  the  undisclosed  principal,  and  look  to  the  broker  for  the 
completion  of  the  contract ;  and  such  evidence  was  held  inadmissible  as  varying  a 
written  instrument.  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
says,  "  Custom  of  trade  has  been  supposed  to  form  a  virtual  exception  to  this  well- 
known  rule  ;  but  the  cases  go  no  further  than  to  permit  the  explanation  of  words 
used  in  a  sense  different  from  their  ordinary  meaning,  or  the  addition  of  known  terms 
not  inconsistent  with  the  written  contract."  This  custom  of  trade,  which  amounts  to 
an  implied  warranty,  cannot  be  annexed  to  an  absolute  contract,  so  as  to  control  its 
provisions. 

The  Court  called  on 

"Watson  (with  whom  was  Hoggins)  to  support  the  rule.  The  usage  of  trade  sought 
to  be  proved  does  not  annex  any  additional  term  to  the  contract,  but  only  explains 
its  meaning.  It  is  no  variance  to  say,  that,  according  to  the  usage  of  trade,  all  contracts 
of  this  kind  are  subject  to  a  condition,  that  the  bulk  shall  correspond  with  the  sample. 
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The  evidence  of  this  u.sage  is  equally  admissible  as  a  custom  for  a  way-going  crop  in 
the  case  of  a  lease.  It  adds  no  new  term  inconsistent  with  the  contract.  In  the  case 
of  liayliffe  v.  Buttenvorth  (1  E.\-.  p.  425),  evidence  was  admitted  of  a  usage  on  the 
Stock  Exchange  at  Liverpool  for  brokers  to  be  answerable  to  each  other  for  engage- 
ments entcred'into  between  them  for  third  parties.  In  Hutton  v.  JFanen  (1  M.  &  W. 
4()()),  where  the  question  was,  whether  a  custom  of  the  country  was  excluded  by  a 
stipu'lation  in  a  lease,  Parke,  B.,  in  delivering  the  judgment  of  the  Court,  says,  "It 
has  been  long  settled,  that,  in  commercial  transactions,  extrinsic  evidence  of  custom 
and  usage  is  iidmissible  to  annex  incidents  to  written  contracts,  in  matters  with  lespect 
to  which  they  are  silent.  The  same  rule  has  also  been  applied  to  contracts  [114]  in 
other  transactions  of  life,  in  which  known  usages  have  been  established  and  prevailed  ; 
and  this  has  been  done  upon  the  principle  of  presumption,  that,  in  such  transactions 
the  parties  did  not  mean  to  express  in  writing  the  whole  of  the  contract  by  which 
they  intended  to  be  bound,  but  a  contract  with  reference  to  those  known  usages." 
Evidence  may  be  given  to  shew  the  meaning  of  the  term  "a  month"  in  commercial 
transactions,  that  term  not  meaning  the  same  period  in  law.  This  mercantile  instru- 
ment must  be  construed  with  reference  to  the  usage  of  trade,  which  annexes  this 
condition  as  incident  to  every  contract  for  the  sale  of  tobacco.  Trueman  v.  Loder 
(11  A.  &  E.  589)  was  decided  on  the  ground  that  the  defendant  was  sufficiently 
proved  to  be  the  vendor  of  the  tallon',  and  that  evidence  of  custom  for  the  purpose  of 
shifting  his  liability  was  inadmissible.  [Parke,  B.  In  Parker  v.  Palmer  (4  B.  &  Aid. 
387),  the  words  "by  sample"  are  said  to  mean  a  mere  collateral  engagement,  on  the 
part  of  the  seller,  that  the  commodity  shall  be  of  a  particular  quality.  If  they 
merely  amount  to  a  warranty,  and  not  a  condition  of  sale,  there  would  be  nothing 
inconsistent  with  the  contract  in  admitting  evidence  of  the  usage.]  In  Hodgson  \. 
Davis  (2  Camp.  530),  evidence  was  given  of  the  usage  of  trade  in  the  city  of  London, 
that  a  person  who  sells  goods  by  a  broker  reserves  to  himself  the  power  of  ratifying 
or  rejecting  the  contract,  as  he  shall  be  satisfied  with  the  credit  of  the  purchaser.  In 
Dkhinson  v.  Lelwall  (4  Camp.  279),  there  was  proof  of  a  usage  in  the  Irish  provision 
trade,  that  a  general  authority  to  a  broker  to  sell  expires  with  the  day  on  which  it 
was  given  ;  and  that  a  contract  for  the  sale  of  goods  afterwards  entered  into  by  the 
broker  is  not  binding  on  the  principal.  In  Whitfakcr  v.  Mason  (2  Bing.  N.  C.  359), 
which  was  an  action  for  breach  of  contract,  in  not  paying  for  books  sold  and  delivered, 
by  [115]  bills  at  certain  dates,  with  security  for  their  being  honoured,  the  defendant 
pleaded  a  custom  in  London,  that  upon  such  sales  the  security  need  not  be  given, 
unless  required,  when  the  books  are  delivered  ;  and  that  the  plaintiff  did  not  require 
it  at  that  time.  On  demurrer  to  the  replication,  the  plea  was  held  good.  Tindal,  C.  J., 
there  says,  "  The  objection  taken  to  the  plea  is,  that  the  defendant  cannot  by  law  vary 
the  terms  of  a  vt-ritten  contract  by  the  introduction  of  the  custom  and  usage  of  trade  ; 
and  that  as  he  would  be  precluded  from  shewing  such  custom  or  usage  in  evidence, 
he  is  equally  prevented  from  pleading  the  same  in  bai'  of  the  action.  How  far  a 
mercantile  contract,  reduced  to  writing,  and  signed  by  the  parties,  which  is  silent  on 
a  particular  point,  may  have  that  silence  supplied  by  evidence  of  a  general  course  and 
usage  of  trade,  within  the  limits  of  which  the  contract  was  made,  and  to  which  it 
relates,  is  a  question  which  it  would  be  difficult  to  answer  with  exactness  and  precision." 
Here  the  authority  given  by  the  defendant  to  the  broker  was  to  enter  into  the  contract 
according  to  the  usage  of  trade ;  and,  as  the  bulk  did  not  correspond  with  the  sample, 
the  defendant  was  not  bound  to  receive  the  goods:  Lorymer  v.  Smith  (1  B.  &  C.  1). 
The  condition  of  sale  not  having  been  complied  with,  the  property  in  the  commodity 
did  not  pass  to  the  defendant :  Laidler  v.  Burlinson  (2  M.  &  W.  602),  Clarke  v.  Speiicc 
(4  A.  &  E.  448).  To  an  action  for  not  accepting  the  tobacco,  it  would  have  laeen  a 
good  defence  that  the  bulk  did  not  correspond  with  the  sample. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case  a  motion  was  made  for  a  new  trial,  and  a  rule  nisi  having 
been  granted,  the  argument  [116]  took  place  a  few  days  ago.  It  was  an  action  for 
tobacco  sold  and  delivered,  and  goods  bargained  and  sold,  to  which  there  was  a  plea 
of  the  general  issue.  It  appeared  on  the  trial,  before  ray  brother  Wightmat),  that  the 
contract  for  the  purchase  of  the  tobacco,  which  was  in' bond  in  Liverpool,  was  made 
through  the  medium  of  a  broker  at  Liverpool,  who,  having  authority  from  both  parties, 
received  and  transmitted  samples  to  the  defendant ;  and,  having  made  the  contract. 
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gave  the  usual  bought  note  to  the  defendant,  and  sale  note  to  the  plaintiff.  Both 
notes  agreed.  The  contract  was  [His  Lordship  read  the  bought  note].  The  tobacco 
was  delivered  to  the  carrier  at  Liverpool  for  the  defendant,  and  carried  to  London 
and  placed  in  bond.  Mr.  AVatson,  for  the  defendant,  made  two  points  : — First,  that 
the  bi'oker  was  appointed  with  limited  authority  to  buy  by  sample  only,  and  that  the 
defendant  was  not  bound  by  the  contract. 

It  appears,  however,  that  the  learned  judge  offered  to  submit  this  part  of  the  case 
to  the  jury  upon  the  evidence,  and  the  objection  cannot  now  avail. 

The  other  and  more  material  point  was  this  : — He  ofiered  evidence  of  the  universal 
usage,  that  on  a  sale  of  tobacco,  it  was  understood  to  be  by  sample,  though  not 
mentioned  to  be  so  in  the  contract ;  and  the  question  is,  whether  such  evidence  was 
admissible  1  There  is  no  doubt  that  in  mercantile  transactions,  and  others  of  ordinary 
occurrence,  evidence  of  established  usage  is  admissible,  not  merely  to  explain  the 
terms  used,  but  to  annex  customary  incidents.  In  the  case  of  Huiton  v.  JFarren 
(1  M.  &  W.  466)  the  law  on  this  subject  was  laid  down  fully,  and  the  limitations 
pointed  out.  Such  usage  is  admissible  when  it  is  not  expressly  or  impliedly  excluded 
by  the  tenor  of  the  written  instrument.  The  question  then  is,  whether  by  implication 
that  usage  is  excluded  in  this  case  ■  For  the  purposes  of  the  argument,  it  [117]  must 
be  assumed,  that  in  the  tobacco  trade,  whenever  a  sale  of  tobacco  took  place,  and  the 
bought  note  was  silent  on  that  subject,  and  when  samples  were  delivered,  it  was  the 
prevailing  usage  that  the  vendor  was  understood  to  agree  that  the  bulk  should 
<;orrespond  with  them.  This  undoubtedly  amounts  to  a  parol  warranty  or  agreement 
that  the  bulk  should  correspond  with  the  sample.  If  the  goods  have  not  been  delivered, 
or  the  property  has  not  passed  by  the  bargain,  (a  question  depending  upon  the  terms 
of  the  bargain  for  a  specific  chattel),  this  agreement  authorises  the  purchaser  to  refuse 
to  receive  the  article  sold,  or  complete  the  bargain.  If  he  does  receive  it,  or  the 
property  does  pass,  he  may  sue  on  the  agreement,  or  give  it  in  evidence  in  mitigation 
of  damages,  according  to  the  authority  of  Street  v.  Blay  (2  B.  &  Add.  456).  Now,  the 
offer  in  this  case  was  to  prove  an  usage  annexing  an  additional  term  to  the  contract 
not  inconsistent  with  it,  unless,'  indeed,  the  term  "  customary  allowances "  excludes 
this  additional  term  on  the  principle  of  "expressio  unius  est  exclusio  alterius."  But 
it  seems  to  us  that  this  expression  was  used  for  a  different  purpose,  alluding  probably 
to  some  compensation  for  trifling  damages,  and  that  it  has  not  the  effect  of  excluding 
evidence  of  an  implied  agreement  of  correspondence  with  the  sample. 

Rule  absolute. 

[118]  The  Xewry  .\nd  Enniskillen  Railway  Compaxy  v.  Edmunds.  Feb.  5, 
1848. — Under  the  Companies  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  16)  a 
resolution  by  directors  to  make  "a  call"  need  not  specify  either  the  time  or  place 
for  payment,  but  the  directors  must  appoint  a  time  and  place,  which  must  be 
notified  to  the  shareholder  by  a  notice  allowing  twenty-one  days  for  payment. 
A  purchaser  of  scrip  certificates  for  shares  in  a  railway  company  is  not  liable  for 
calls  until  his  name  is  entered  on  the  sealed  register  of  shares.  Whether  an 
original  allottee  would  in  such  case  be  liable,  quaere. 

[S.  C.  o  Railw.  Cas.  27-5;  17  L.  J.  Ex.  102;  12  Jur.  101.  Distinguished,  Wolver- 
hampton New  Waterworks  Company  v.  Hawhesford,  1859,  7  C.  B.  (N.  S.)  795  :  affirmed, 
1862,  11  C.  B.  (N.  S.)  456  ;  Portal  v.  Emmens,  1876,  1  C.  P.  D.  214 :  affirmed,  ibid. 
664.  Referred  to,  Shackleford  v.  Dangerfield,  1868,  L.  R.  3  G.  P.  411  ;  Johnson  v. 
Lyttle's  Iron  Agency,  1877,  5  Ch.  D.  691.] 

Debt  under  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  s.  26,  to 
recover  the  amount  of  two  calls  on  fifty  shares  in  the  Xewry  and  Enniskillen  Railway 
Company. 

The  defendant  pleaded  never  indebted,  and  also  pleas  denying  that  the  defendant 
was  the  holder  of  the  shares,  and  that  the  calls  were  made.  L^pon  which  issues  were 
joined. 

At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Surrey  Spring  Assizes,  1847,  the 
following  facts  appeared  : — The  company  was  incorporated  by  the  8  &  9  Vict.  c.  cxxix., 
and  the  first  general  meeting  was  held  on  the  20th  August,  1845.  The  defendant 
was  not  an  original  allottee  of  the  shares  in  question,  but  had  purchased  in  the  market 
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the  scrip  certificate.?,  which  in  September,  1845,  and  before  either  of  the  calls  were 
made,  he  sent  to  the  company,  and  claimed  to  be  entered  in  their  books  as  the  pro- 
prietor of  snch  shares.  His  name  was,  thereupon,  entered  on  a  draft  register  of  shares, 
and  a  receipt  for  the  scrip  sent  to  his  agent.  From  this  draft  "the  alphabetical 
numerical  and  sealed  register  of  the  company  "  was  made  up,  and  the  corporate  seal 
affi.xed  to  it  on  the  27th  of  February,  1840,  at  the  second  meeting  of  the  directors,  and 
after  the  making  of  the  first  of  the  calls  for  which  this  action  was  brought.  On  the 
22nd  of  June,  1846,  there  was  a  meeting  of  the  directors,  at  which  it  was  resolved, 
that  the  second  call  be  made,  and  "  that  one  month's  notice  be  given  ; "  but  the 
resolution  contained  no  time  or  place  for  payment.  On  the  28th  of  June,  the  following 
notice  was  sent  to  the  defendant,  signed  by  the  secretary  of  the  company  : — 

"  Sir, — The  directors  of  the  Newry  and  Enniskillen  Rail-[119]-way  Company  having 
made  a  call  of  21.  10s.  per  share,  payable  on  or  before  the  8th  of  August  next,  you  are 
requested  to  pay  the  sum  of  £12.5,  being  the  amount  payable,  in  respect  of  such  call,  of 
the  shares  held  by  j'ou  in  this  company,  to  any  of  the  undermentioned  bankers,"  (then 
followed  the  names  of  several  bankers).  "  The  bankers  have  instructions  to  charge 
interest  at  the  rate  £5  per  cent,  per  annum  on  all  sums  which  shall  be  tendered  after 
the  said  8th  day  of  August  next." 

On  the  part  of  the  defendant,  it  was  objected,  that  the  company  could  not  recover 
the  first  call,  since,  at  the  time  it  was  made,  the  defendant's  name  was  not  on  the 
sealed  register  of  shareholders  ;  that  the  second  call  was  insufficient,  inasmuch  as  the 
resolution  did  not  state  the  time  and  place  of  payment.  The  learned  judge  directed 
a  verdict  for  the  plaintiff  for  the  amount  of  the  calls,  reserving  leave  for  the  defendant 
to  move  to  enter  a  verdict  for  him. 

Bramwell  moved,  in  Easter  Term  (April  2.3rd).  The  second  call  was  insufhcient, 
and  the  notice  was  defective  for  want  of  a  proper  call ;  so  that  the  two  together  are 
not  a  compliance  with  the  requisites  of  the  8  &  9  Vict.  c.  16.  The  21st  section  of 
that  statute  enacts,  "  that  the  several  persons  who  have  subscribed  any  money  towards 
the  undertaking,  or  their  legal  representatives  respectively,  shall  pay  the  sums  respec- 
tively so  subscribed,  or  such  portions  thereof  as  shall  from  time  to  time  be  called  for 
by  the  company,  at  such  times  and  places  as  shall  be  appointed  by  the  company." 
The  following  section,  after  providing  for  twenty-one  days'  notice,  enacts,  "  that  every 
shareholder  shall  be  liable  to  pay  the  amount  "of  the  calls  so  made  in  respect  of  the 
shares  held  by  him,  to  the  persons  and  at  the  times  and  places  from  time  to  time 
appointed  by  the  company."  The  expression  "  on  the  day  appointed  for  payment "  is 
also  found  in  the  23rd  section,  which  requires  interest  to  be  paid  on  "calls"  unpaid. 
By  the  2.5th  section,  [120]  "if,  at  the  time  appointed  by  the  company  for  the  payment 
of  any  call,  any  shareholder  shall  fail  to  pay  the  amount  of  such  call,'  it  shall  be  lawful 
for  the  company  to  sue  such  shareholder,"  '&c.  If  the  22nd  section  had  not  contained 
any  provision  as  to  notice,  it  is  evident  that  the  resolution  of  a  call  must  have  appointed 
a  time  and  place  for  payment.  It  will,  perhaps,  be  said,  that  the  provision  as  to 
twenty-one  days'  notice  shews,  that  "  a  time  appointed  by  the  company  "  must  be  the 
time  appointed  by  that  notice  ;  for  as  the  notice  might  be  given  after  the  day  appointed 
by  the  resolution,  and  as  the  shareholder  could  not  be  sued  until  twenty-one  days 
after  notice,  the  time  appointed  for  payment  must  be  a  time  after  twenty-one  days' 
notice.  That,  however,  is  not  the  true  construction  ;  the  meaning  of  the  enactment 
is,  that  no  action  shall  be  brought  unless  notice  be  given.  [Parke,  B.  In  a  case  of 
Ihe  Great  Nmih  of  Englaiul  Railway  v.  Biddulph  (7  M.  &  W.  243),  this  Court  held  that 
the  resolution  need  not  specify  the  place  for  payment.]  The  object  of  the  2.3rd  and 
Loth  sections  were  not  to  give  the  company  a  right  of  action,  but  to  make  the  share- 
holder liable  to  interest,  if  he  failed,  after  notice,  to  pay  on  the  day  appointed. 
[Parke,  B.  Does  the  word  "call"  mean  anything  more  than  a  call  for  money:  and 
18  not  a  call  for  money  an  application  for  money  ?  If  so,  the  Legislature  says,  that 
there  shall  be  an  application  for  money  to  each  subscriber.  Your  argument  is,  not 
\!^u  ^"lf/^™P^"y  sb^ll  do  it  uniformly^  but  that  it  is  a  condition  precedent  that  thev 
shall.J  The  26th  section  uses  the  word  "  call  "  in  a  different  sense,  and  as  meaning  the 
amount  to  be  paid.  When  the  call  is  made,  a  certain  day  must  be  appointed  for  pay- 
ment; and  before  a  shareholder  can  be  sued,  twenty-one' days'  notice  must  be  given. 
Ihe  act  of  Parliament  becomes  consistent  if  read  in  this  way,— make  a  general  call, 
give  a  time  and  place  for  payment,  and  also  twenty-[121]-one  days'  notice,  and  then 
you  may  maintain  an  action.     If  the  twenty-one  days'  notice  be"  given  prior  to  the 
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time  appointed  for  payment  by  the  resolution  making  the  call,  then  you  are  entitled 
to  interest. 

He  then  argued  that  the  defendant  was  not  liable  to  the  first  call,  a.s  his  name 
was  not  on  the  sealed  register  at  the  time  that  call  was  made. 

Pollock,  C.  B.  The  Court  think  you  are  entitled  to  a  rule  on  that  point.  With 
respect  to  the  other  objection,  it  appears  to  me  that  there  is  no  foundation  for  it. 

Pakke,  B.  I  am  of  the  same  opinion.  It  is  clear  that  the  word  "  call "  is  used 
in  the  act  in  two  diflerent  senses.  In  one  part  it  means,  the  applications  to  the 
shareholders  to  pay  ;  and  in  another,  the  amount  to  be  paid.  The  sections  which 
empower  the  company  to  make  calls  contain  no  express  direction  that  the  same 
application  shall  be  made  to  each  individual  for  the  same  portion  of  the  sum  originally 
subscribed.  Probably  the  directors  may  be  under  an  obligation  to  do  so,  but  I  am 
certainly  of  opinion  that  it  is  not  a  condition  precedent  to  their  right  to  recover  the 
amount  of  the  call.  If  it  were  so  held,  the  affairs  of  these  companies  would  be  in  the 
greatest  confusion ;  for  suppose  a  notice  by  accident  mislaid,  the  consequence  would 
be,  that  the  shareholder  for  whom  it  was  intended  would  not  be  bound  to  pay  his 
call,  and  those  who  had  already  paid  on  individual  notices,  and  who  might  be 
supposed  to  have  paid  on  the  faith  that  the  call  was  made  on  each  equally,  would 
have  a  right  to  claim  from  the  directors  the  money  they  had  paid,  on  the  ground 
that  it  was  paid  under  a  mistake  of  the  facts.  That  construction  would  be  fraught 
with  snch  evil  consequences,  that  I  think  it  impossible,  (putting  a  reasonable  inter- 
pretation on  the  act  of  Parliament),  to  say  that  the  Legislature  intended  that  what 
they  have  not  expressly  declared,  but  which  is  only  implied,  should  amount  to  a 
condition  precedent.  I  [122]  am  therefore  of  opinion,  that  it  is  not  a  condition 
precedent  that  each  party  should  have  notice  to  pay  the  amount  of  his  call  at  the 
same  time  and  place.  It  follows  that  the  resolution  to  make  a  call  need  not  specify 
either  the  time  or  place  for  payment  :  but  the  directors  must  appoint  a  time  and 
place,  which  must  be  notified  to  the  shareholder  by  a  notice,  allowing  him  twenty- 
one  da3'S  for  the  purpose  of  payment.  The  case  of  the  Great  North  of  England  Bailwaij 
V.  Biddvlph  (7  M.  &  W.  24.3)  proves,  that  the  resolution  need  not  contain  the  place 
of  payment ;  and  I  think  that  bj^  implication  it  also  proves,  that  it  need  not  contain 
the  time  of  payment.  The  resolution  is  nothing  more  than  a  determination,  that 
thereafter  "a  call"  shall  be  made,  that  is,  that  an  application  shall  be  made  to  each 
shareholder  for  a  proportion  of  his  share ;  and  it  is  enough  if  the  directors  appoint 
a  time  or  place,  either  by  public  advertisement,  (where  such  a  mode  is  allowed  by 
the  private  act),  as  in  the  case  referred  to,  or  under  the  general  act,  by  an  individual 
notice  to  each  shareholder  :  consequenth'  that  objection  cannot  prevail. 

Platt,  B.,  concurred. 

Rule  refused  as  to  that  point ;  granted  on  the  other. 

Shee,  Serjt.,  Petersdorff,  and  E.  James  now  shewed  cause.  The  defendant  was 
liable  as  a  proprietor,  although  the  register  upon  which  his  name  appears  was  not 
sealed.  I'he  case  of  the  Cheltenham  and  Great  JTestern  Union  Bailivay  Companij  v.  Price 
(9  C.  &  P.  -3.5)  will  probably  be  relied  upon  by  the  other  side.  There  the  act  incor- 
porating the  companj'  (6  Will.  4,  c.  77)  enacted,  that,  in  an  action  for  calls,  the  book 
of  shares,  under  the  seal  of  the  company,  should  be  prima  facie  evidence  that  a  party 
was  proprietor  of  shares.  It  appeared  that  a  call  was  made  in  October,  1836,  and 
that  [123]  the  book  of  shares,  which  contained  the  name  of  the  defendant  as  a  share- 
holder, was  made  up  before  the  end  of  September,  1836,  from  claims  sent  in  by 
different  parties,  but  the  seal  was  not  affixed  to  it  till  November,  1836.  Under  those 
circumstances.  Lord  Denman  ruled  that  this  book  was  no  evidence  that  the  defendant 
was  a  proprietor  of  shares  at  the  time  of  the  call  in  October,  1836.  Here,  however, 
there  is  other  evidence  to  shew  that  the  defendant  was  a  shareholder,  for  he  by  letter 
declared  himself  the  owner  of  fifty  shares,  and  claimed  to  have  his  name  entered  on 
the  register  as  such  owner.  The  sealing  of  the  register  is  not  essential  to  constitute 
a  shareholder,  but  is  merely  a  mode  of  authenticating  the  draft  register ;  and  the 
fact  of  proprietorship  may  be  proved  by  evidence  aliunde.  By  the  6th  section  of  the 
local  act,  8  ife  9  Vict.  c.  cxxix.,  the  company  are  authorised  "  to  make  on  the  share 
holders  "  calls  to  a  certain  limited  amount ;  and  the  defendant  was  "a  shareholder' 
within  the  meaning  of  that  section.  The  8th  section  of  the  8  &  9  Vict.  c.  16,  declares, 
that  "  every  person  who  shall  have  subscribed  the  prescribed  sum,  or  upwards,  to  the 
capital  of  the  company,  or  shall  otherwise  have  become  entitled  to  a  share  in  the 
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compiiiiy,  and  whose  name  shall  have  been  entered  on  the  register  of  shareholders 
hereinafter  mentioned,  shall  be  deemed  a  shareholder  of  the  company."  Although 
the  defendant  may  not  be  a  subscriber  within  the  meaning  of  that  section,  he  is  at  all 
events  a  person  who  has  "otherwise  become  entitled  to  a  share  in  the  company." 
The  9th  section  enacts,  that  "the  company  shall  keep  a  book  to  be  called  'The 
Kei'ister  of  Shareholders ; '  and  in  such  book  shall  be  fairly  and  distinctly  entered, 
from  time  to  time,  the  names  of  the  several  corporations,  and  the  names  and  additions 
of  the  several  persons  entitled  to  shares  in  the  company,  together  with  the  number 
of  shares  to  which  such  shareholders  shall  be  respectively  entitled,  distinguishing  each 
share  hy  its  number,  and  the  amount  of  the  subscriptions  paid  on  such  shares,  and 
the  surnames  and  corporate  names  of  the  said  shareholders  shall  be  placed  in  [124] 
alphabetical  order;  and  such  book  shall  be  authenticated  by  the  common  seal  of  the 
company  being  affi.xed  thereto;  and  such  authentication  shall  take  place  at  the  first 
ordinary  meeting  or  at  the  next  subsequent  meeting  of  the  company,  and  so,  from 
time  to  time,  at  each  ordinary  meeting  of  the  company."  No  mention  is  made  in 
that  section  of  the  effect  of  authentication,  or  what  is  the  effect  of  the  registry  if  no 
authentication  takes  place.  But  the  28th  section  enacts,  that  "  the  production  of  the 
register  of  shareholders  shall  be  prima  facie  evidence  of  such  defendant  being  a 
shareholder,  and  of  the  number  and  amount  of  his  shares."  Those  provisions  are  for 
the  protection  of  the  company,  not  for  the  benefit  of  shareholders  reluctant  to  pay 
their  calls.  The  18th  and  33rd  sections  shew,  that  proprietorship  is  contemplated  as 
capable  of  existing,  although  there  is  no  sealed  register.  The  former  section  enacts, 
that,  "  if  the  interest  in  any  share  have  become  transmitted  in  consequence  of  the 
death,  or  bankruptcy,  or  insolvency  of  any  shareholder,  or  in  consequence  of  the 
marriage  of  a  female  shareholder,  or  by  any  other  lawful  means  than  by  a  transfer 
according  to  the  provisions  of  this  or  the  special  act,  such  transmission  shall  be 
authenticated  by  a  declaration  in  writing,  as  hereinafter  mentioned,  or  in  such  other 
manner  as  the  directors  shall  require ;  and  every  such  declaration  shall  state  the 
manner  in  which,  and  the  party  to  whom,  such  share  shall  have  been  so  transmitted, 
and  shall  be  made  and  signed  by  some  credible  person,  before  a  justice,  or  before  a 
master  or  master  extraordinary  of  the  High  Court  of  Chancery  ;  and  such  declaration 
shall  be  left  with  the  secretary,  and  thereupon  he  shall  enter  the  name  of  the  person 
entitled,  under  such  transmission,  in  the  register  of  shareholders ;  and  for  every  such 
entry  the  company  may  demand  any  sum  not  exceeding  the  prescribed  amount ; 
and  where  no  amount  shall  be  prescribed,  then  not  exceeding  five  shillings ; 
and,  until  such  transmission  has  been  so  authenticated,  no  person  claiming,  by 
virtue  of  any  such  transmission,  shall  be  entitled  to  receive  any  share  of  the  profits 
[125]  of  the  undertaking,  nor  to  vote  in  respect  of  any  such  share  as  the  holder 
thereof."  Therefore,  a  person  in  whom  shares  had  become  vested  by  transmission 
would,  if  he  had  complied  with  the  provisions  of  that  section,  enjoy  all  the  rights  of 
a  shareholder  upon  the  mere  entry  of  his  name  on  the  register,  which  need  not  be 
sealed  until  the  next  general  meeting  of  the  company.  Again,  by  the  33rd  section, 
a  sealed  register  is  not  considered  essential  to  the  proprietorship  of  shares.  That 
section  enacts,  that  "  a  declaration  in  writing,  by  some  credible  person  not  interested 
in  the  matter,  made  before  any  justice,  or  before  any  master  or  master  extraordinary 
of  the  High  Court  of  Chancery,  that  the  call  in  respect  of  a  share  was  made,  and  notice 
thereof  given,  and  that  default  in  payment  of  the  call  was  made,  and  that  the  forfeiture 
of  the  share  was  declared  and  confirmed  in  manner  thereinbefore  required,  shall  be 
sufficient  evidence  of  the  facts  therein  stated  ;  and  such  declaration,  and  the  receipt 
of  the  treasurer  of  the  company  for  the  price  of  such  share,  shall  constitute  a  good 
title  to  such  share,  and  a  certificate  of  proprietorship  shall  be  delivered  to  such 
purchaser,  and  therefore  he  shall  be  deemed  the  holder  of  such  share,  discharged  from 
all  calls  due  prior  to  such  purchase  ;  and  he  shall  not  be  bound  to  see  to  the  application 
of  the  purchase-money,  nor  shall  his  title  to  such  share  be  affected  by  any  irregularity 
in  the  proceedings  in  refeience  to  such  sale."  A  new  proprietor  has  no  means  of 
compelling  the  company  to  affix  their  seal  to  the  register,  and  it  would  be  hard  if  his 
privileges  or  liabilities  depended  on  their  so  doing.  [Parke,  B.  The  8th  section  of 
the  8  &  9  Vict.  c.  16,  says,  that  "every  person  who  shall  have  subscribed  the  prescribed 
sum,  &c.,  or  shall  otherwise  have  become  entitled  to  a  share  in  the  company,  and  (not 
or)  whose  name  shall  have  been  entered  on  the  register  of  shareholders,  shall  be  deemed 
a  shareholder."]     That  is,  in  order  to  exercise  the  rights  of  a  shareholder.     The  27th 
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section  saj's,  that  in  an  action  for  calls,  it  shall  be  sufficient  to  prove  that  the  [126] 
defendant  was  a  shareholder  at  the  time  the  call  was  made ;  and  the  28th  section 
makes  the  production  of  the  register  prima  evidence  of  that  fact.  It  is  not  open  to 
the  defendant  to  say  that  his  name  is  not  on  the  register,  if  the  company  prove,  in 
point  of  fact,  that  he  is  a  shareholder.  The  interpretation  clause,  section  3,  declares 
that  the  word  "  shareholder  "  shall  mean  "  shareholder,  proprietor,  or  member  of  the 
company,"  not  a  person  whose  name  is  on  the  register.  [Piatt,  B.  The  8th  section 
should  be  i-ead  as  if  the  words  "shareholder,  proprietor,  or  member  of  the  company 
were  introduced  into  it.] 

Montagu  Chambers  and  Bramwell  appeared  to  support  the  rule,  but  were  not 
called  upon. 

Parke,  B.  The  rule  must  be  absolute.  These  companies  appear  perfectly  satisfied 
as  soon  as  they  have  obtained  their  acts  of  Parliament,  and  never  trouble  themselves 
to  look  into  the  clauses  and  see  what  is  required  to  be  done  by  them.  By  the  8th 
section  of  the  general  act,  all  persons  who  have  subscribed  to  the  company,  or  have 
otherwise  become  entitled  to  share  in  it,  are  to  be  deemed  shareholders,  which  the 
interpretation  clause  explains  to  mean  "shareholders,  proprietors,  or  members  of  the 
company."  Then,  by  the  9th  section,  the  company  are  required  to  enter  in  a  book, 
to  be  called  "  The  Register  of  Shareholders,"  the  names  of  all  persons  entitled  to  shares, 
with  the  number  of  shares  to  which  each  is  entitled,  which  book  is  to  be  authenticated 
by  the  seal  of  the  company.  By  the  28th  section,  this  register  is  made  prima  facie 
evidence  of  a  party  therein  named  being  a  shareholder ;  it  is  not,  however,  conclusive, 
for  he  may,  notwithstanding,  shew  that  his  name  has  been  put  there  without  his 
consent.  By  the  27th  section,  the  company,  in  actions  for  calls,  must  prove  that  the 
defendant  was  a  shareholder  in  the  undertaking  at  the  time  the  call  was  made ;  that 
is,  a  shareholder,  in  the  sense  of  the  8th  and  9th  sections.  The  result  is,  that  there 
is  no  [127]  register  until  after  it  is  sealed ;  and  no  person  who  was  not  an  original 
subscriber  can  be  liable  as  a  shareholder,  unless  his  name  is  on  a  sealed  register. 
Probably  that  is  required  both  in  the  case  of  an  original  subscriber  and  a  transferee 
of  scrip.  It  is  only  necessary,  in  this  case,  to  say  that  a  transferee  is  not  liable  for 
calls  until  after  his  name  is  entered  on  a  sealed  register.  That  was  not  done  here 
until  after  the  first  call  was  made ;  and  the  rule  must,  therefore,  be  absolute. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Eule  absolute. 

Whitotell  v.  Harrison.  Feb.  18,  IS-IS. — A  vessel  was  insured  "at  and  from 
Liverpool  to  Quebec,  during  her  stay  there,  and  from  thence  back  to  her 
discharging  port  in  the  United  Kingdom,  and  until  she  had  moored  at  anchor 
twenty-four  hours  in  good  safetv."  The  vessel  was  chartered  to  take  on  board 
a  cargo  of  timber  at  Quebec,  and  to  proceed  therewith  to  Wallasey  Pool,  in  the 
river  Mersey,  or  as  near  thereto  as  she  could  safely  get,  and  there  discharge  her 
cargo.  The  vessel  sailed  from  Quebec  on  the  23rd  July,  1845,  and  arrived  in 
the  Mersey  on  the  4th  September,  and  anchored  at  the  Bell  Buoy.  The  next 
morning  she  was  towed  up  by  a  steam-boat,  and  came  abreast  of  Wallasey  Pool ; 
but,  being  unable  to  enter  the  pool  by  reason  of  her  too  great  draft  of  water,  the 
captain  anchored  and  proceeded  to  Liverpool  to  report  the  vessel,  and  engaged 
lumpers  to  discharge  the  cargo  at  a  fixed  rate  of  payment,  which  was  to  include 
the  expense  of  rafting  the  timber  from  the  vessel  into  Wallasey  Pool,  and 
discharged  his  crew,  as  was  usual  on  a  ship's  arrival  at  Liverpool.  He  then  pro- 
ceeded to  discharge  the  deck  cargo,  and  afterwards  a  considerable  portion  of  the 
other  cargo,  by  the  usual  mode,  at  the  stern  port ;  and  after  occupying  in  this 
way  several  days,  the  ship,  on  the  14th  September,  fell  over  and  sustained  damage. 
The  captain  always  intended  to  take  the  vessel  into  Wallasey  Pool  with  as  much 
of  the  cargo  on  boaid  as  he  could  carry  with  safety  : — Held,  that,  under  the 
above  circumstances,  the  underwriters  were  not  liable,  the  vessel  having  been 
moored  in  safety  twenty-four  hours  after  her  arrival  at  her  port  of  discharge. 

[S.  C.  18  L.  J.  Ex.  465.] 

Assumpsit  on  a  policy  of  assurance  on  the  ship  "  Governor  Halket,"  at  and  from 
Liverpool  to  Quebec,  during  her  stay  there,  and  from  thence  back  to  her  discharging 
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port  in  the  United  Kingdom,  and  until  she  had  moored  at  anchor  twentj^-four  hours 
in  good  safety."  Averment,  "that  the  ship,  with  goods  on  board,  departed  and  set 
sail  on  her  voyage  back  from  Quebec  to  her  discharging  port  in  the  United  Kingdom, 
to  wit,  Wallasey  Pool  :  and  afterwards,  and  whilst  the  ship  was  so  proceeding  on  her 
voyage,  and  before  she  had  arrived  at  her  discharging  port  in  the  United  Kingdom, 
toVit,  at  Wallasey  Pool  aforesaid,  or  had  been  moored  [128]  at  anchor  at  her  said 
discharging  port  twenty-four  hours  in  good  safety,"  she  was  stranded,  bulged,  and 
damaged. 

The  defendant  pleaded  (with  other  pleas)  a  plea,  traversing  in  terms  the  averment 
that  the  ship  was  lost  while  proceeding  on  her  voyage,  and  before  she  had  arrived 
back  to  her  discharging  port,  and  had  moored  at  anchor  twenty-four  hours  in  good 
safety.     Upon  which  issue  was  joined. 

At  the  trial,  before  Rolfe,  R,  at  the  Liverpool  Spiing  Assizes  1847,  it  appeared 
that  the  vessel  was  chartered  to  take  on  board  at  Quebec  a  cargo  of  timber,  and  to 
proceed  therewith  to  Wallasey  Pool,  in  the  river  Mersey,  or  as  near  thereto  as  she 
could  safely  get,  and  theie  discharge  her  cargo.  On  the  "iSrd  of  July,  1845,  the  vessel 
sailed  from  Quebec  ;  on  the  3rd  of  September  she  made  Point  Lynas,  and  on  the 
following  day  anchored  off'  the  Bell  Buoy,  at  the  entrance  of  the  river  Mersej'.  The 
next  day  she  was  towed  up  the  river  by  a  steam-tug,  and  oame  abreast  of  Wallasey 
Pool ;  l)ut,  not  being  able  to  enter  the  pool  for  want  of  sufficient  water,  she  anchored 
off' ISeacombe.  The  captain  then  proceeded  to  Liverpool  to  report  the  vessel;  and  on 
the  6th  he  discharged  all  the  crew  but  eight  men.  He  then  commenced  lightening 
the  vessel  for  the  purpose  of  getting  into  the  pool,  and  engaged  lumpers  to  discharge 
the  cargo  at  a  fixed  rate  of  payment,  which  was  to  include  the  expense  of  rafting  the 
timber  from  the  vessel  into  the  pool.  On  the  8th,  he  discharged  the  remainder  of 
the  crew,  except  the  mate  and  carpenter,  and  unloaded  all  the  deck  cargo.  The 
vessel  being  thus  lightened,  he  was  enabled  to  unload  a  considerable  part  of  the  cargo 
by  the  stern  port ;  and  he  continued  to  discharge  the  cargo  and  raft  the  timber  into 
the  pool  until  the  14th  of  September,  when  she  fell  over  and  sustained  the  damage 
for  which  the  present  action  was  brought.  It  was  proved  that  the  captain  always 
intended  ultimately  to  take  the  vessel  into  Wallasey  Pool,  with  as  much  of  the  cargo 
on  board  as  he  could  carry  with  safety.  On  the  opening  of  the  defend-[129]-ant's 
case,  the  learned  judge  ruled,  that,  under  the  above  circumstances,  the  underwriters 
were  not  liable,  inasmuch  as  the  vessel  had  moored  in  safety  twenty-four  hours  after 
her  arrival  at  her  port  of  discharge,  or  as  near  thereto  as  she  could  safely  do,  and  that 
the  captain  had  discharged  a  substantial  part  of  the  cargo  ;  and  his  Lordship  directed 
a  verdict  to  be  entei-ed  for  the  defendant. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict,  and  for  a  new  trial, 

Martin  and  Crompton  shewed  cause  in  Hilary  Term,  (January  iO).  The  question 
is,  at  what  time  did  the  risk  of  the  underwriters  terminate  1  If  the  vessel  had  arrived 
at  Wallasey  Pool,  and  had  there  remained,  with  her  crew  on  board,  waiting  to  proceed 
to  her  place  of  destination,  it  cannot  be  denied  that  the  policy  would  have  been  in 
force.  But  admitting  the  true  construction  of  the  policy  to  be,  that  the  risk  shall 
continue  until  the  arrival  of  the  vessel  "at  the  wharf  of  her  discharging  port,"  still 
the  ruling  of  the  learned  judge  was  correct;  for  the  captain  had  discharged  his  crew 
altogether,  and  had  proceeded  to  discharge  part  of  the  cargo.  On  that  ground  the 
present  case  is  distinguishable  from  Samuel  v.  The  Boi/al  Exchange  Assurance  Companij 
(8  B.  &  C.  119).  There  the  vessel  was  insured  from  Sierra  Leone  to  London,  and  the 
insurance  was  to  endure  until  she  had  been  moored  in  good  safety  twenty-four  hours. 
The  vessel  arrived  in  the  evening  of  the  18th  of  February,  and  the  captain,  having 
orders  to  take  her  into  the  King's  Dock,  at  Deptford,  moored  her  near  the  dock  gates. 
On  the  following  morning  he  was  infoimed  at  the  dock  that  no  oi'der  for  his  admit- 
tance had  been  received,  but  that  if  it  had,  the  vessel  could  not  be  then  admitted,  on 
account  of  the  quantity  of  ice  in  the  river.  The  order  was  sent  by  the  Navy  Board 
on  the  -nst,  but,  on  account  of  the  ice,  the  [130]  ship  could  not  be  moved  until  the 
27th  ;  and  then,  in  warping  her  towards  the  dock,  a  rope  broke,  she  grounded,  and 
was  totally  lost.  The  jury  found  that  the  vessel  remained  at  her  moorings  from  the 
18th  to  the  27th  of  February  on  account  of  the  ice,  and  not  for  want  of  an  order  to 
enter  the  dock.  Upon  that  finding  it  was  held,  that  the  plaintiff'  was  entitled  to 
recover ;  for  that,  the  place  where  the  vessel  was  moored  not  being  the  place  of  her 
ultimate  destination,  the  policy  did  not  expire  when  she  had  been  there  in  safety 
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twenty-four  hours  ;  and  as  the  vessel  remained  at  those  moorings  on  account  of  the 
ice,  and  not  waiting  for  the  order,  the  underwriters  were  not  discharged  by  the  delay. 
The  correct  rule  on  this  subject  is  laid  down  in  the  case  of  Leigh  v.  Ma/her  (1  Esp. 
411).  There  the  ship  was  insured  at  and  fi-om  Georgia  to  Jamaica,  and  till  moored 
twenty -four  hours  in  safety.  The  ship  sailed  from  Georgia,  and  arrived  at  Montego 
Bay,  in  the  island  of  .Jamaica.  She  remained  there  nearly  a  month,  and  then  sailed 
for  St.  Ann's,  in  that  island,  and  was  lost  in  her  passage  thither.  The  defence  was, 
that  the  policy  ended  on  the  ship's  arrival  at  Montego  Bay,  and  remaining  there 
twenty-four  hours,  and  that  the  loss  was,  therefore,  not  within  the  policy,  it  having 
happened  after  her  departure.  Lord  Kenyon  said,  "  that  where  a  ship  is  insured  to 
any  particular  port  of  delivery,  if  by  stress  of  weather  she  is  forced  into  a  different 
port,  and  there  discharges  part  of  her  cargo,  and  afterwards  proceeds  to  her  port  of 
delivery,  he  was  of  opinion  that  the  policy  remained  good  ;  but  that  where  a  ship, 
under  a  general  policy  to  Jamaica,  and  until  moored  twenty-four  hours,  came  to  any 
port,  and  there  voluntarily  remained,  and  discharged  part  of  her  cargo,  such,  in  his 
opinion,  put  an  end  to  the  policy,  after  remaining  there  twenty-four  hours,  whether 
the  policy  was  on  the  ship  or  goods."  In  DalgJeish  v.  Brooke  (1.5  East,  29-5),  the 
insurance  was  on  goods  from  [131]  London  to  any  ports  or  places  in  the  Baltic,  with 
liberty  to  touch,  stay,  and  trade  at  all  places,  and  to  take  in  and  discharge  goods 
wheresoever  the  ship  might  touch  at,  but  warranted  free  from  capture  or  seizure  in 
the  ship's  port  of  discharge.  The  ship  arrived  in  the  outer  road  of  Pillau,  which  is  a 
bar  harbour,  where  large  ships  are  obliged  to  discharge  part  of  their  cargoes  into 
lighters,  to  enable  them  to  go  over  the  bar  into  the  other  harbour,  where  they  dis- 
charge the  remainder.  The  captain,  having  anchored,  went  on  shore  to  report  his 
ship  and  cargo,  and  obtain  permission  to  discharge  his  cargo ;  and  after  a  delay  of  five 
or  six  days  returned  on  board,  accompanied  by  Prussian  soldiers  and  a  pilot,  who 
took  possession  of  the  ship  and  cargo,  and  discharged  part  of  it  into  a  lighter,  in  the 
place  where  the  ship  remained  at  anchor,  and  afterwards  carried  her  over  the  bar  into 
the  inner  harbour,  where  the  goods  were  eventually  confiscated  ;  and  it  was  held,  that 
this  w;is  an  arrival  in  the  captain's  elected  port  of  discharge  ;  and  that  the  under- 
writers were  not  liable  for  the  loss  by  seizure  there.  So  here,  "  the  port  of  discharge  " 
means  that  place  where  the  captain  thinks  proper  to  commence  discharging  a  sub- 
stantial part  of  the  cargo.  Suppose  the  intention  had  been  to  discharge  different 
portions  of  the  cargo  at  three  different  docks ;  is  the  policy  to  remain  in  force  until 
the  vessel  had  entered  every  one  of  the  docks  ;  It  is  clear,  that  where  the  policy  is 
on  a  voyage  to  an  island  or  district  comprehending  several  ports,  the  risk  on  the 
outward  voyage  ceases  after  she  has  been  moored  at  the  first  port :  Park  on  Insur- 
ance, 73  ;  Camden  v.  Coidey  (1.  W.  Bla.  417). 

Watson  and  J.  Henderson,  in  support  of  the  rule.  The  vessel's  place  of  destina- 
tion was  Wallasey  Pool,  and  the  removal  of  part  of  the  cargo  was  merely  to  enable  the 
vessel  to  reach  her  port  of  discharge.  The  case  of  Samuel  tl32]  v.  2'he  Eoyal  Exchange 
Assurance  (8  B.  &  C.  119)  shews  that  the  "port  of  discharge"  means  the  place  where 
the  cargo  is  to  be  ultimately  discharged.  Here  part  of  the  cargo  was  removed,  but 
with  the  intention  of  lightening  the  vessel,  not  of  discharging  the  cargo.  At  all 
events,  the  question  of  intention  should  have  been  left  to  the  jury.  In  the  case  of 
Waples  V.  Eames  (2  Stra.  1  243),  the  ship  was  insured  at  and  from  Leghorn  to  the  port 
of  London,  and  till  there  moored  twenty-four  hours  in  good  safety.  She  arrived  on 
the  8th  of  July  at  Fresh  Wharf,  and  mooied,  but  was  the  same  day  served  with  an 
order  to  go  back  to  the  Hope  to  perform  a  fourteen  days'  quarantine.  The  men 
upon  this  deserted  her  ;  and  on  the  12th  of  the  month  the  captain  applied  to  be  excused 
going  back,  which  petition  was  adjourned  to  the  28th,  when  the  Regency  ordered  hei 
back,  and  on  the  30th  she  went  back,  performed  the  quarantine,  and  then  sent  up  for 
orders  to  air  the  goods,  but  before  she  returned  the  ship  was  burnt  on  the  23rd  of 
August.  Lee,  C.  J.,  ruled,  "  that  though  the  ship  was  so  long  at  her  moorings,  yet 
she  could  not  be  said  to  be  there  in  good  safety,  which  must  mean  the  opportunit}' 
of  unloading  and  discharging ;  whereas  here  she  was  arrested  within  the  twenty-four 
hours,  and  the  hands  having  deserted,  and  the  Regency  taken  time  to  consider  the 
petition,  there  was  no  default  in  the  master  or  owners."  A  similar  principle  of  con- 
struction will  govern  this  contract  as  that  relating  to  the  lay-days  allowed  by  a 
charter-party  for  a  ship's  discharge,  which  are  to  be  reckoned  from  the  time  of  her 
arrival  at  the  usual  place  of  discharge,  and  not  at  the  port  merely,  though  she  should. 
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[133]  BroiL-n  V.  Vitinc  (12  East,  283),  .shew  that  the  true  criterion  in  this  case  is,  what 
was  the  olijec't  and  intention  of  the  captain  in  di.scharging  part  of  the  cargo?  It  is 
stated  in  a  note  to  Brown  v.  Vigne,  that  according  to  the  report  of  the  case  of  Blacken- 
hagcn  v.  The  London  Assurance  Company,  by  Mr.  Pai-k  (Park  on  Insurance,  383,  Sth  ed. ), 
Lord  Ellenhorough  said,  "that  though  a  ship,  from  necessity,  might  be  allowed  to 
take  a  circuitous  "course,  yet  the  ultimate  point  of  destination  must  ever  be  the  same." 
Didghkh  V.  Brooke  (15  East,  295)  turned  upon  the  meaning  of  the  term  "port  of 
discharge,"  in  a  warranty  against  capture  ;  in  which  case  the  term  has  been  held  to 
include  the  whole  circuit  of  the  sea  or  river  where  the  owner  elected  to  discharge. 
Jarman  v.  Coape  (13  id.  394),  Kci/ser  v.  Scott  (4  Taunt.  660),  Levin  v.  Neiunhom  (id.  722), 
and  Eaynm-  v.  '-Pearson  (id.  662),  decided,  that  where  the  policy  contains  such  a 
warranty,  it  is  a  question  of  fact  for  the  jury,  whether  the  place  where  the  capture 
was  made  was  the  port  where  the  ship  meant  to  discharge.  In  the  present  case,  the 
consideration  of  that  question  was  wholly  withdrawn  from  the  jury.  They  also 
referred  to  Laurie  v.  Douglas  (15  M.  &  W.  7-46). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Aldersox,  B.  This  was  an  action  on  a  policy  of  assurance,  on  the  ship  "Governor 
Halket,"  at  and  from  Quebec  to  her  port  of  discharge  in  the  United  Kingdom. 

By  the  charter-party  of  the  vessel,  which  was  put  in,  the  vessel  was  chartered  to 
tcike  on  board  a  cargo  of  timber  [134]  at  Quebec,  and  to  proceed  therewith  to 
Wallasey  Pool,  in  the  river  Mersey,  or  as  near  thereto  as  she  could  safely  get,  and 
there  discharge  her  cargo. 

It  appeared  at  the  trial,  that  the  vessel  sailed  from  Quebec  on  the  23rd  of  July, 
1845,  and  arrived  in  the  Mersey  on  the  4th  of  September,  and  came  to  an  anchor  at 
the  Bell  Buoy  in  that  river.  The  next  morning  she  was  towed  up  by  a  steam-boat, 
and  came  abreast  of  AVallasey  Pool  ;  but  being  unable  to  get  into  Wallasey  Pool,  by 
reason  of  her  too  great  draft  of  water,  the  captain  anchored  there,  and  proceeded  to 
Liverpool  to  report  the  vessel,  and  engaged  lumpers  to  discharge  the  cargo  at  a  fixed 
rate  of  payment,  which  was  to  include  the  expense  of  rafting  the  timber  from  the 
vessel  into  Wallasey  Pool,  and  discharged  his  crew,  as  was  usual  on  a  ship's  arrival  at 
Liverpool,  altogether.  He  then  proceeded  to  discharge  the  deck  cargo,  and  afterwards 
a  considerable  poition  of  the  other  cargo,  by  the  usual  mode,  at  the  stern  port,  from 
the  hold  of  the  vessel;  and  after  occupying  in  this  way  several  days,  the  ship  lieing 
at  anchor,  on  the  14th  of  September  fell  over  and  sustained  damage,  the  subject  of 
the  present  action  ;  and  the  question  is,  whether  the  underwriters  were  at  the  time  of 
this  accident  oil"  the  policy,  by  reason  of  the  vessel  having  been  moored  in  safety 
twenty-four  hours  after  her  arrival  at  her  port  of  discharge.  It  appeared  in  evidence, 
that  the  captain  always  intended  ultimately  to  carry  the  vessel  into  Wallasey  Pool, 
with  as  much  of  the  cargo  on  board  as  she  could  carry  over  the  shallow  part  inter- 
vening between  his  original  anchorage  and  the  pool.  But  it  was  also  clearly  established, 
that  the  discharge  of  the  cargo  was  going  on  in  due  course,  and  that  if  the  water  were 
not  sutScient,  and  no  accident  had  occurred,  the  whole  cargo  would  have  been  discharged 
in  the  place  where  the  vessel  vi-as  moored. 

My  Brother  Rolfe  held,  under  these  circumstances,  that  [135]  the  underwriters 
were  not  liable,  and  we  think  he  was  right  in  so  holding. 

Here  the  ship  was  bound  to  Wallasey  Pool,  or  as  near  thereto  as  she  could  safely 
get,  and  it  is  clear  that  that  was  the  intended  place  for  the  discharge  of  her  cargo. 
The  cases  on  this  subject  are  well  collected  in  Mr.  Hildyard's  edition  of  Park  on 
Insurance,  vol.  i.  p.  73.  We  were  referred  in  the  argument  to  Samuel  v.  The  Rogal 
Exchange  Company  (8  B.  &  C.  119);  but  this  case  is  clearly  distinguishable  from 'it, 
because  there  the  vessel  had  not  arrived  at  the  place  where  any  part  of  her  cargo  was 
ever  intended  to  be  discharged  :  the  vessel  here  had  on  the  5th  September  arrived  as 
near  to  Wallasey  Pool  as  she  could  safely  get,  and  did  actually  begin  to  discharge  her 
cargo  accordingly,  discharging  her  crew  altogether,  and  leaving  none  of  them  on  board 
for  the  purpose  of  further  navigation.  The  case  of  Brcreton  v.  Chapman  (7  Bing.  559) 
does  not  appear  to  us  at  all  to  affect  this  question.  There  the  vessel  was  still  in 
progress  to  the  ultimate  place  for  the  discharge  of  her  whole  cargo,  and  all  that  was 
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done  -svas  to  put  on  board  lighters  a  portion  of  the  cargo,  in  order  that  the  vessel  might 
be  enabled  thereby  without  delay  to  proceed  with  them  to  the  usual  place  of  discharge. 
There  the  whole  crew  remained  on  board,  and  the  vessel  was  in  all  respects  really 
continuing  her  voyage.  Kei/ser  v.  Scott  (4  Taunt.  660),  and  Dalgltish  v.  Brooke  (l-J 
East,  299),  are  authorities  shewing  rather  that  "  the  port  of  discharge  "  includes  the 
whole  port  within  which  any  portion  of  the  cargo  is  usually,  according  to  the  custom 
of  such  port,  taken  out  of  the  vessel.  These  are  authorities  going  on  a  totally  different 
principle,  viz.,  that  of  the  construction  of  a  warranty  from  seizure  in  the  port  of 
discharge  :  but,  if  at  all  applicable  to  the  present  question,  they  go  further  than  this 
case  requires  us  to  do. 

[136]  Upon  the  whole,  we  think  that  here  the  vessel  had  clearly  arrived  at  her 
port  of  discharge,  and  was  actually  in  the  course  of  discharging  her  cargo,  and  had 
moored  there  twenty-four  hours  in  safety  before  the  accident  occurred.  The  rule 
therefore  must  be  discharged. 

Eule  discharged. 

The  Xorth  and  South  Shields  Ferry  Company  v.  Barker  and  Others. 
Feb.  18,  1848. — In  an  action  for  the  disturbance  of  a  ferry,  the  first  count  of  the 
declaration  stated,  that  the  plaintiffs  were  possessed  of  a  ferry  across  the  river 
Tyne,  between  North  Shields  and  South  Shields,  for  the  conveyance  of  carriages, 
&c.,  and  passengers,  and  that  the  defendants  disturbed  this  ferry  by  carrying 
passengers.  The  second  count  stated  a  right  to  an  ancient  ferry.  The  defen- 
dants pleaded  (inter  alia)  not  guilt}',  not  possessed,  and  also  that  the  boat  used 
by  the  defendants  was  of  less  than  four  tons  burthen.  The  company  was  incor- 
porated by  the  10  Geo.  4,  c.  xc\iii.,  for  establising  a  ferry  across  the  river  Tyne, 
within  the  limits  of  Tynemouth  and  the  townships  of  South  Shields  and  Westoe. 
Section  8-5  enacts,  that,  after  the  ferry  shall  be  established,  no  other  ferry  shall 
be  set  up  and  used  by  any  person  across  the  river  Tyne,  within  the  said  limits ; 
and  if  any  person  (except  the  company,  or  persons  acting  under  their  authority) 
shall  use  any  boat  or  other  vessel  of  the  burthen  of  four  tons  or  upwards,  in 
ferrying  for  hire  across  the  river  within  the  limits  aforesaid,  every  person  so 
oSending  shall  forfeit  £-5.  At  the  time  the  above  statute  passed,  there  was  an 
ancient  ferry  across  the  river  within  the  same  limits,  which  the  company,  under 
the  powers  of  their  act,  purchased  of  the  owners : — Held,  first,  that  the  word 
"burthen"  in  the  8-5th  section,  did  not  mean  "register  admeasurement,"  but 
capacity  of  carrying.  Secondly,  that  the  latter  part  of  the  85th  section  did  not 
limit  the  general  right  of  ferry,  but  only  adde  1  a  cumulative  remedy  by  way  of 
penalty.  Thii-dly,  that  there  was  no  variance  by  reason  of  the  first  count 
describing  the  ferry  generally  from  Xorth  Shields  to  South  Shields,  and  not  from 
one  particular  terminus  to  another.  Fourthly,  that  the  mere  act  of  ferrying 
passengers  was  a  disturbance  of  the  franchise,  although  the  franchise  was  not  of 
a  prescriptive  ferry,  to  the  exclusion  of  all  private  boats,  but  simply  of  a  ferry. 
Fifthly,  that,  on  the  purchase  of  the  ancient  ferry  and  completion  of  the  new 
ferry,  the  former  became  extinct  by  opeiation  of  the  act  of  Parliament. 

Case.  The  first  count  of  the  declaration  stated,  that  the  plaintiffs,  before  and  at 
the  time  of  the  committing  of  the  grievances,  &c.,  were  and  still  are  lawfully  possessed 
of  a  certain  ferry,  with  the  appurtenances,  upon  and  over  and  across  the  river  Tyne, 
between  the  towns  of  Xorth  Shields,  in  the  county  of  Xorthumberland,  and  South 
Shields,  in  the  county  of  Durham,  for  the  carriage  and  conveyance  of  carriages,  horses, 
cattle,  goods,  wares,  merchandise,  and  other  portable  articles,  and  foot  passengers, 
over  the  said  river  Tyne,  in  boats  and  vessels  kept  by  and  by  the  authority  of  them, 
the  plaintiffs,  there  for  that  purpose,  taking  foi-  the  same  certain  reasonable  tolls, 
freights,  and  ferryages,  [137]  to  the  plaintiffs  in  that  behalf  due  and  of  right  payable. 
Yet  the  defendants,  well  knowing  the  premises,  but  contriving  to  disturb  and  injure 
the  plaintiffs  in  the  peaceable  and  lawful  enjoyment  of  their  said  ferry,  heretofore,  to 
wit,  on  the  24th  day  of  May,  A.D.  1847,  and  on  divers  other  days  between  that  day 
and  the  commencement  of  the  suit,  unlawfully,  injuriously,  and  wrongfully,  against 
the  will  of  the  plaintiff's,  carried  and  conveyed  in  a  certain  boat  of  them,  the  said  defen- 
dants, divers  foot  passengers  for  hire,  over  and  across  the  said  river  Tyne,  and  upon 
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the  siiid  part  of  the  said  river  where  the  plaintifts  had  such  ferry  as  aforesaid,  and 
upon  and  within  the  said  ferry  of  them,  the  plaintiffs  ;  by  reason  whereof  the  plaintifl's 
have  lost  divers  t;i-eat  gains  and  pi'ofits,  which  would  otherwise  have  accrued  to  them 
f  lom  the  said  feiry  ;  aiid  have  been  disturbed  and  disquieted  in  the  possession  thereof, 
and  in  their  right  and  title  thereto. 

Second  count.  That  before  and  at  the  time  of  the  committing  the  several 
grievances,  i^-c,  the  plaintiffs  were  and  still  are  possessed  of  a  certain  ancient  ferry, 
with  the  appurtenances,  upon  and  over  and  across  the  river  Tyne,  between  the  towns 
of  North  Shields,  in  the  county  of  Northumberland,  and  South  Shields,  in  the  county 
of  Durham,  for  the  eairiage  and  conveyance,  for  certain  reasonable  tolls,  freights,  and 
ferryages,  to  the  phuTitiffs  in  that  behalf  due  and  of  right  payable,  of  foot  passengers 
over  the  said  liver  Tyne,  to  the  exclusion  of  all  other  persons  carrying  and  conveying 
any  foot  passengers  for  hire  over  and  across  the  said  river  Tyne,  upon  the  part  of  the 
said  river  where  the  plaintiHs  had  and  have  such  ferry  as  last  aforesaid,  save  and 
e.vcept  certain  peisons  called  scullermen,  carrying  and  conveying  such  passengers  as 
aforesaid,  in  certain  boats  called  sculler-boats.  Yet  the  defendants,  well  knowing  the 
premises,  but  contriving  to  disturb  and  injure  the  plaintiffs  in  the  peaceable  and  lawful 
enjoyment  of  the  said  ferry,  heretofore,  to  wit,  on  the  24th  day  of  May,  in  the  year 
of  [138]  our  Lord  1847,  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  unlawfully,  injuriously,  and  wrongfully,  and  against  the 
will  of  the  plaintifTs,  carried  and  conveyed,  in  a  certain  boat  of  them,  the  said  defen- 
dants, divei's  foot  passengers  for  hire  over  and  across  the  said  river  Tyne,  and  upon 
the  said  part  of  the  said  river  where  the  plaintiff's  had  and  have  such  feriy  as  afore- 
said, and  upon  and  within  the  said  ferry  of  them,  the  plaintiff's ;  they,  the  defendants, 
at  the  said  several  times,  &c.,  not  being  such  scullermen  as  aforesaid,  and  the  said 
boat  in  which  &c.  not  being  such  sculler-boat  as  aforesaid  ;  by  reason  whereof  the 
plaintiffs  have  lost  divers  great  gains  and  profits,  which  would  otherwise  have  accrued 
to  them  from  the  said  last-mentioned  ferry,  and  have  been  disturbed  and  disquieted 
in  the  possession  thereof,  and  in  their  right  and  title  thereto. 

The  defendants  pleaded  (inter  alia),  first,  not  guilty.  Secondly,  to  the  first  count, 
that  the  plaintiffs  were  not  possessed  of  the  ferry  in  that  count  mentioned.  Thirdly, 
a  similar  plea  to  the  second  count.  Fourthly,  to  the  first  count,  that  the  plaintiffs 
are  the  body  politic  and  corporate  called  the  North  and  South  Shields  Ferry  Com- 
pany, mentioned  in  an  act  of  Parliament  passed  in  the  reign  of  his  late  Majesty  King 
George  the  P^ourth,  being  "  An  Act"  &c.,  and  that  the  ferry  in  that  count  mentioned 
is  the  same  ferry  which  in  and  by  the  said  act  is  mentioned,  and  which  the  plaintiffs 
are  thereby  authorised  and  empowered  to  establish,  keep,  and  maintain  :  and  that  at 
the  .said  several  times  when  &c.,  in  the  first  count  mentioned,  the  said  boat,  wherein 
the  defendants  carried  and  conveyed  the  foot  pessengers,  was  a  boat  of  a  burthen  of 
less  than  the  burthen  of  four  tons,  to  wit,  of  the  burthen  of  three  and  a  half  tons  ; 
wherefore  the  defendants,  at  the  time  when  &c.,  carried  and  conveyed  the  said  foot 
passengers,  for  hire,  &c.,  where  the  plaintiffs  had  such  ferry  as  in  the  first  count 
mentioned,  and  within  the  said  ferry  of  the  plaintiffs,  as  the  defendants  [139]  then 
lawfully  might,  for  the  cause  in  this  plea  alleged.  Verification.  The  plaintiff's 
joined  issue  on  the  three  first  pleas  ;  and  to  the  fourth  replied,  that  the  boat  in  which 
&c.,  was  a  boat  of  a  burthen  not  less  than  four  tons,  to  wit,  of  the  burthen  of 
four  tons,  concluding  to  the  country  ;  and  upon  that  replication  the  defendants 
joined  issue. 

At  the  trial,  before  Wightman,  J.,  at  the  Liverpool  Summer  Assizes,  1847,  it 
appeared  that  the  dean  and  chapter  of  Durham,  from  time  immemorial,  were  possessed 
of  a  ferry  across  the  river  Tyne,  within  the  limits  of  the  parish  of  Tynemouth,  on  the 
north  side  of  the  river,  and  the  townships  of  South  Shields  and  Westoe,  on  the  south 
side.  The  plaintiffs  were  incorporated  by  the  10  Geo.  4,  c.  xcviii.,  intituled  "An  Act 
for  establishing  a  P'erry  across  the  River  Tyne,  between  North  Shields,  in  the  county 
of  Northumberland,  and  South  Shields,  in  the  county  of    Durham,"  &c.(a).     [140] 

(a)  Sect.  1 — "Whereas  there  is  at  present  no  convenient  means  of  conveyance  or 
communication  across  the  river  Tyne,  between  the  towns  of  North  Shields,  in  the 
county  of  Northumberland,  and  South  Shields,  in  the  county  of  Durham  :  And  where- 
as, from  the  greatly  increased  and  still  increasing  population  of  the  said  two  towns  of 
North  and  South  Shields,  there  is  much  necessity  for  convenient  means  of  intercourse 
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The  second  section  {ay  empowers  the  company  to  establish  [141]  a  ferry.  The  9th 
section  (a)-  enables  the  company  to  treat  with  the  owners  for  the  purchase  of  houses 
and  land,  or  of  any  ferr\^  or  ferries  across  the  river  Tyne.     The  85th  section  enacts, 

between  the  inhabitants  thereof  ;  and  it  would  greatly  contribute  to  the  advantage, 
accommodation,  and  safetj'  of  such  inhabitants,  and  be  of  great  public  utility,  to  have 
a  convenient  ferry  established  for  carriages,  horses,  cattle,  goods,  wares,  merchandise, 
and  other  portable  articles,  and  foot  passengers,  over  the  said  river  Tyne,  between 
Xorth  and  South  Shields  aforesaid  ;  and  to  have  a  good  road,  avenue,  way,  or  passage 
for  such  ferry,  at  North  Shields  aforesaid,  to  and  into  the  main  street  of  the  low 
town  of  Xorth  Shields,  called  Duke-street ;  and,  also,  to  have  a  good  road,  avenue, 
way,  or  passage,  from  such  ferry  at  South  Shields  aforesaid,  to  and  into  the  street 
called  Dean-street,  communicating  with  the  market-place  in  South  Shields  aforesaid  : 
And  whereas  the  several  persons  hereinafter  named  are  willing  and  desirous  of  under- 
taking the  execution  of  the  purposes  aforesaid,  and  of  being  united  into  a  company 
for  that  purpose  " — enact.*,  that  certain  individuals  named,  and  other  persons  from 
time  to  time  proprietors,  "  their  respective  successors,  executors,  administi  ators,  and 
assigns,  shall  be,  and  they  are  hereby  united  into  a  company,  for  making,  establishing, 
and  maintaining  a  ferry  across  the  river  Tyne,  between  North  and  South  Shields 
aforesaid,  for  carriages,  horses,  cattle,  goods,  wares,  merchandise,  and  other  portable 
articles,  and  foot  passengers,  with  proper  roads,  avenues,  ways,  or  passages,  i,o  and 
from  such  ferry,  according  to  or  consistently  with  the  rules,  orders,  and  directions 
hereinafter  contained  ;  and  for  that  purpose  shall  be  one  body  politic  and  corporate, 
by  the  name  and  style  of  'The  North  and  South  Shields  Ferry  Company  ;'  and  by 
that  name  shall  have  perpetual  succession  and  a  common  seal;  and  by  that  name 
shall  and  may  sue  and  be  sued,  plead  and  be  impleaded,  at  law  or  in  equity,  and  shall 
and  may  prefer  and  prosecute  any  bill  or  bills  of  indictment  against  any  person  or 
persons  who  shall  commit  any  felony,  misdemeanor,  or  any  offence  indictable  by  the 
laws  of  this  realm  ;  and  shall  and  may  have  power  and  authority,  from  time  to  time 
and  at  all  times,  to  purchase  and  hold  to  them  and  their  successors  and  assigns,  any 
lands,  tenements,  and  hereditaments,  for  the  use  of  the  said  undertaking,  in  manner 
by  this  act  directed,  without  incurring  any  of  the  penalties  or  forfeitures  of  the 
Statutes  of  Mortmain  ;  and  also  to  sell  and  convej'  any  of  the  lands,  tenements,  and 
hereditaments  so  purchased  in  manner  by  this  act  directed." 

(ay  Enacts,  "  that  it  shall  and  may  be  lawful  for  the  said  company,  and  they  are 
hereby  authorised  and  empowered,  to  establish,  keep,  and  maintain  a  ferry,  consisting 
of  one  or  more  steam  or  other  boat  or  boats,  barge  or  barges,  float  or  floats,  raft  or 
rafts,  or  such  other  vessel  or  vessels  as  shall  be  sufficient  and  proper  for  the  convey- 
ance and  passage  of  horses,  carriages,  cattle,  goods,  wares,  merchandise,  and  other 
portable  articles,  and  foot  passengers,  over  and  across  the  said  river  Tyne,  between 
North  Shields  and  South  Shields  aforesaid ;  and  to  erect  and  build  ferry-houses  and 
proper  offices  on  each  side  of  the  said  river,  for  the  habitation  and  use  of  the  ferrymen 
having  the  care  and  management  of  the  said  ferry  so  to  be  established  as  aforesaid, 
and  for  the  convenience  of  persons  using  the  same  ;  and  to  make  and  keep  in  repair 
proper  causeways,  at  the  landing-places  of  the  said  ferry  so  to  be  established  as  afore- 
said, on  each  side  of  the  said  river;  and  from  time  to  time  to  do,  or  cause  to  be 
done,  all  other  things  necessary  and  convenient  for  establishing,  maintaining,  regulating, 
and  managing  the  said  common  ferry,  and  making  the  same  as  useful  and  advan- 
tageous as  may  be ;  and  all  persons  with  carriages,  horses,  cattle,  goods,  wares, 
merchandises,  and  other  portable  articles,  and  all  foot  passengers,  shall  have  free 
liberty  to  pass  over  the  said  ferry  so  to  be  established  as  aforesaid,  (upon  pavment  of 
the  respective  tolls  hereinafter  granted,)  without  any  hindrance  or  interruption  of  or 
by  any  person  or  persons  whomsoever." 

(a)-  Enacts,  "  That  it  shall  be  lawful  for  the  said  company  to  treat,  contract,  and 
agree  with  such  person  or  persons,  or  body  or  bodies  politic,  corporate  or  collegiate, 
spiritual  or  lay,  respectively,  as  shall  be  or  be  deemed  to  be  the  owner  or  owners  of 
or  interested  in  any  houses,  buildings,  lands,  tenements,  or  hereditaments,  which  may 
be  necessary  for  the  purposes  of  this  act,  or  of  or  in  any  ferry  or  ferries  across  the 
river  Tyne,  for  the  purchase  thereof  respectively,  or  for  any  loss  or  damage  such 
owner  or  owners,  or  any  of  them,  or  any  other  person  or  persons,  shall  or  may  sustain 
by  reason  of  the  execution  of  any  of  the  purposes  of  this  act." 
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"  that  from  and  after  the  said  ferry,  to  be  established  ijj'  virtue  of  this  act,  shall  be 
made  tit  for  carriages,  horses,  cattle,  and  foot  passengei-.s,  no  other  ferr)^  shall  be  set 
up  and  used,  by  any  person  or  persons,  across  the  said  river  Tyne,  within  the  limits 
of  the  parish  of  Tyiiemouth,  in  the  said  county  of  Northumberland,  and  within  the 
limits  of  the  townships  of  South  Shields,  and  Westoe  otherwise  Wivestoe,  in  the  pan'sh 
of  Jarrow,  in  the  said  county  of  Durham ;  and  if  any  person  or  persons  (except  the 
said  company,  or  other  person  or  persons  acting  under  their  authority)  shall  use  any 
boat,  bai'ge,  float,  draft,  or  other  vessel,  of  the  burthen  of  four  tons  or  upwards,  in 
ferrving  or  carrying  any  horse,  cattle,  or  foot  passenger,  for  hire,  across  the  said  river, 
within  "the  limits  aforesaid,  every  such  person  or  persons  so  offending  shall,  for  every 
such  offence,  forfeit  and  pay  any  sum  not  exceeding  five  pounds,  to  be  recovered  in 
manner  hereinafter  mentioned."  By  indentnie  of  the  20th  December,  1829,  the  dean 
and  chapter  of  Durham,  in  consideration  of  onefifteenth  share  of  the  net  annual 
profits  to  arise  from  the  ferry  about  to  be  established  by  the  company,  "  granted, 
leleased,  assigned,  and  contiimed,  to  the  company  and  their  successors,"  the  ancient 
ferry,  "to  hold  the  said  ferry,  ferry-barge,  and  premises,  with  the  appurtenances, 
[142]  unto  and  to  the  use  of  the  company  and  their  successors  for  ever."  In  May, 
1847,  the  defendants,  who  were  the  promoters  of  an  undertaking  provisionally 
registered,  and  called  "  The  Tyne  Direct  Ferry  Company,"  commenced  carrying 
passengers,  for  hire,  across  the  river  Tyne,  within  the  limits  of  the  plaintiffs'  ferry,  by 
means  of  a  steam-boat  of  less  than  four  tons  burthen,  register  admeasurement,  but 
capable  of  carrying  about  forty  tons  weight.  It  appeared  that  the  sculler-boats  had 
constantly  plied  for  hire  within  the  limits  of  the  ancient  ferry,  without  interference 
from  the  dean  and  chapter.  On  the  part  of  the  defendants  it  was  submitted,  first, 
that  the  word  "burthen,"  in  the  85th  section,  meant  "register  admeasurement,"  and 
not  "capability  of  carrying,"  and  consequently  the  defendants  had  not  disturbed  the 
plaintiff's'  right  of  ferry,  by  plying  with  a  boat  of  less  than  four  tons  burthen. 
Secondly,  that  the  right  of  ferry  was  improperly  described  in  the  first  count,  inasmuch 
as,  by  the  85th  section,  the  plaintiffs  had  only  a  limited  right,  to  the  exclu.sion  of 
boats  of  four  tons  burthen  and  upwards.  Thirdly,  that  the  ancient  ferry  described 
in  the  second  count  had  merged  in  the  parliamentary  ferry.  The  learned  judge 
directed  a  verdict  for  the  plaintiffs,  reserving  leave  for  the  defendants  to  move  to 
enter  a  verdict  for  them. 

Knowles,  in  last  Michaelmas  Term,  moved  to  enter  a  verdict  for  the  defendants, 
or  to  arrest  the  judgment  on  the  second  count.  The  defendants  are  entitled  to  have 
the  verdict  entered  for  them  upon  the  issue  to  the  foui'th  plea,  which  is  pleaded  under 
the  authority  of  the  85th  section.  The  boat  used  by  the  defendants  was  a  vessel 
under  four  tons,  according  to  the  ordinary  method  of  measurement.  By  that  mode 
vessels  must  contain  a  certain  number  of  cubic  feet  per  ton.  The  word  "ton,"  which 
was  formerly  spelt  "tun,"  seems  to  be  derived  from  the  vessels  in  which  wine  used  to 
be  carried,  and  formerly  a  duty  was  payable  by  importing  vessels  in  a  certain  number 
of  tons  [143]  of  wine:  1  Blac.  315.  The  defendants'  vessel  did  not  contain  the 
number  of  cubic  feet  requisite  to  make  a  vessel  of  four  tons'  burthen.  The  Pilot  Act, 
6  Geo.  4,  c.  1 25,  was  in  force  when  the  present  act  was  passed.  [Pollock,  C.  B.  The 
words  of  the  85th  section  of  this  act  are,  "any  boat,  barge,  float-raft,  or  other  vessel 
of  the  burthen  of  four  tons."  The  word  used  is  "  burthen,"  and  not  "  measurement." 
In  ordinary  language,  "  tonnage  "  is  with  reference  to  the  number  of  tons  a  vessel 
is  capable  of  carrying.  Alderson,  B.  If  the  position  for  which  you  contend  were 
correct,  floats  and  rafts  would  be  unprovided  for  by  the  act,  as  they  have  no  depth, 
and  consequently  are  not  capable  of  that  sort  of  measurement.  Parke,  B.  The  act 
clearly  means,  by  burthen,  capacity  to  carry ;  and  by  such  a  construction  it  applies 
to  all  the  vessels  enumerated,  which  it  would  not  upon  the  other  construction.  Upon 
this  point,  therefore,  there  will  be  no  rule.]  He  then  urged  the  objections  taken  at 
the  trial,  and  also  that  there  was  a  variance  between  the  first  count  and  the  evidence, 
because  the  statute  granted  a  ferry  across  the  river  Tyne,  within  the  limits  of  the 
parish  of  Tynemouth  on  the  one  side,  and  the  limits  of  the  townships  of  South 
Shields  and  Westoe  on  the  other  side  ;  whereas  the  first  count  alleged  a  right  of  ferry 
between  North  Shields  and  South  Shields. 

A  rule  nisi  having  been  granted  on  these  latter  points, 

Martin,  S.  Temple,  and  Heath  shewed  cause  (Feb.  12).  The  first  question  is, 
whether  the  ferry  is  properly  described  in  the  first  count.     That  count  is  framed  on 
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the  10  Geo.  4,  c.  xcviii.  ;  and  it  is  said  that,  under  the  85th  section  of  that  act,  the 
company  have  a  limited  right  of  ferry  only,  that  is,  to  the  exclusion  only  of  boats  of 
four  tons  burthen  and  upwards,  and  that  the  first  count  should  have  so  described  it. 
That,  however,  is  not  the  true  construction  of  the  act.  The  second  section- gives  the 
company  an  absolute  right  of  ferry  ;  the  86th  section  [144]  only  exempts  scuUermen 
from  the  penalty  imposed  on  persons  disturbing  the  ferry.  The  term  "  ferry  "  implies 
an  exclusive  right  of  conveyance.  The  definition  given  in  the  Termes  de  la  Ley  is 
— "  A  liberty,  by  prescription  or  the  king's  grant,  to  have  a  boat  for  passage  upon  a 
great  stream,  for  carriage  of  horses  and  men,  for  reasonable  toll."  [Alderson,  B., 
referred  to  Huzzey  v.  Field  (i  C.  M.  &  R.  432).]  The  companv  having,  by  the  second 
section,  an  exclusive  right  of  conveying  passengers,  &e.,  across  the  river  from  one 
district  to  another,  are  at  common  law  entitled  to  bring  an  action  for  the  infringement 
of  that  right.  The  meaning  of  the  85th  section  is,  not  that  persons  shall  be  at  liberty 
to  use  boats  under  four  tons'  burthen,  but  the  object  of  that  enactment  is  to  provide 
a  summary  remedy  against  persons  using  boats  of  that  burthen  and  upwards.  If  the 
latter  part  of  the  clause  had  been  omitted,  the  statute  would  elearlj'  have  operated  as 
an  absolute  grant  of  the  ferry.  Then  how  can  the  mere  imposition  of  a  penalty  on  a 
particular  class  of  persons  restrain  the  general  right  ?  The  former  part  of  the  section 
prohibits  all  persons  from  setting  up  another  ferry  ;  the  latter  part  is  cumulative  on 
the  former.  In  any  other  view  the  86th  section,  which  enables  persons  to  use  boats  to 
go  to  vessels,  would  be  unnecessary.  A  similar  instance  of  a  cumulative  penalty  will 
be  found  in  the  case  of  Beckford  v.  Hood  (7  T.  R.  620),  which  arose  on  the  Copyright 
Act.  Thev  also  cited  r/te  Bailiff.-i  of  Tewkesbury  v.  Bicknell  (l  Taunt.  ]iS),  Hinks  v. 
Clerk  (2  Lev.  252). 

Then  as  to  the  second  count.  The  ancient  ferry  is  not  merged  or  extinguished 
by  the  grant  of  the  parliamentary  ferry.  By  the  second  section  of  the  10  Geo.  4, 
c.  xcviii.,  power  is  given  to  the  company  to  establish  a  ferry  within  certain  limits.  The 
9th  section  enables  the  company  to  pui'chase  land,  or  "  any  ferry  or  ferries  across  the 
river  Tyne."  The  iSth  section  provides,  that,  on  payment  of  the  purchase-money, 
the  land,  "  ferry  or  ferries,  together  with  [145]  the  yearly  profits  thereof,  and  all  the 
estate,  use,  trust,  and  interest  of  any  person  or  persons  therein,  shall  from  thenceforth 
be  vested  in  and  become  the  sole  property  of  the  company  for  the  purposes  of  the 
act,  for  ever."  The  case  of  The  Kiiigsfon^upon-Hull  Dock  Compatiy  v.  La  Marche  (8  B. 
&  C.  42)  is  relied  upon  by  the  other  side.  That  case  decided,  that  where  premises 
vested  in  a  company  for  the  purposes  of  a  particular  statute,  their  rights  depend  upon 
the  statute,  and  must  be  limited  by  it.  That  principle  is  not  denied,  but  it  has  no 
application  to  the  present  case.  A  ferry  is  publicis  juris.  It  is  a  franchise  which  no 
one  can  erect  without  licence  from  the  crown  ;  and  when  one  is  erected,  another 
cannot  be  erected  without  an  ad  quod  damnum :  Blisset  v.  Hurt  (Willes,  50S).  Non- 
user  is  no  answer  to  an  action  for  disturbance  of  a  right  of  ferry  ;  but  if  there  be  a 
neglect  of  duty  on  the  part  of  the  owner,  the  crown  may  on  that  ground  repeal  the 
grant  by  scire  facias  or  quo  warranto  :  Peter  v.  Kendall  (6  B.  &  C.  703).  If  the  grant 
of  the  parliamentary  ferry  caused  a  merger  of  the  ancient  ferry,  the  latter  might  have 
been  altogether  lost;  for,  by  the  31st  section,  the  powers  of  the  company  cease  if 
their  ferry  be  not  completed  within  five  years. 

Knovvles  and  Unthank,  in  support  of  the  rule.  The  ferry  is  misdescribed  in  the 
first  count.  It  is  true  that  the  2nd  .section  gives  the  company  a  right  to  establish  a 
feiTV,  but  the  85th  section  explains  the  nature  of  the  right.  The  grant  is  in  deroga- 
tion of  the  common-law  right  of  all  persons  to  use  a  navigable  river,  and  ought  to  be 
construed  strictly.  The  2nd  and  85th  sections,  taken  together,  render  it  lawful  for 
any  person  to  use  the  ferry,  provided  he  does  so  with  boats  of  less  than  four  tons 
burthen.  If  any  ambiguity  exists,  the  construction  must  be  in  favour  of  the  public : 
Waterhouse  v.  Keen  (4  B.  &  C.  208).  The  present  case  is  governed  by  [146]  the 
principle  laid  down  in  The  Kingston- iqmi-HuU  Dock  Company  v.  La  Marche;  namely, 
that  where  a  person  takes  a  beneficial  grant  under  an  act  of  Parliament,  he  only  takes 
such  right  as  is  clearly  and  unambiguously  granted.  A  parliamentary  grant  of  a  ferry 
does  not  of  itself  exclude  any  other  ferry ;  such  right  can  exist  only  by  immemorial 
custom.  It  is  analogous  to  the  grant  of  a  port  or  of  a  market ;  Hale,  De  Portibus 
Maris  ;  The  Mayor  of  Macclesfield  v.  Chapman  (12  M.  &  VV.  18).  The  precedents  of  an 
exclusive  right  of  ferry,  allege  a  right  to  carry  "  all "  passengers  :  that  word  is  not 
found  in  this  act  of  Parliament.     But  even  assuming  that  the  company  are  entitled  to 
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an  exclusive  ri"bt  of  ferry,  there  is  nevertheless  a  variance  between  the  first  count 
and  the  proof  ffor  the  statute  only  gives  a  right  of  ferry  between  certain  termini, 
which  are  specifically  defined,  and  not  from  North  Shields  to  South  Shields.  All 
persons  would  ha\e  a  right  to  use  the  river  as  a  public  highway,  from  or  to  all  places 
on  its  banks,  not  in  the  line  leading  from  one  teiminus  to  another ;  Hussey  v.  Fkld 
(2  C.  M.  &  K.  4.32). 

They  then  argued  that  the  ancient  ferry  was  not  extinct,  and  relied  upon  the 
recital  of  the  statute,  and  also  the  language  of  the  9th,  18th,  and  8.5th  sections. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  In  this  case,  which  was  argued  before  us  a  few  days  ago,  on  shewing 
cause  against  a  rule  to  enter  a  verdict  for  the  defendants  upon  some  points  reserved 
at  the  trial,  several  questions  were  discussed. 

The  declaration  contained  two  counts,  one  stating  the  plaintifis  to  be  possessed  of 
a  ferry  across  the  Tyne,  between  North  Shields  and  South  Shields,  for  the  conveyance 
of  [147]  carriages,  &c.,  and  passengers ;  and  that  the  defendants  disturbed  this  ferry 
by  carrying  passengers.  The  second  count  stated  an  ancient  right  of  ferry,  to  the 
exclusion  of  all  other  persons  carrying  foot-passengers  for  hire  over  the  river  on  that 
part  where  the  plaintiffs  had  a  ferry,  save  and  except  scullermen  carrying  in 
sculler-boats. 

Not  guilty  was  pleaded,  and  possession  of  the  ferries  traversed. 

One  objection  was  made,  which  may  be  immediately  disposed  of,  viz.  that  there 
was  a  variance  between  the  allegation  in  the  first  count  and  the  evidence,  because  by 
the  act  of  Parliament  the  ferry  was  granted  from  a  particular  terminus  to  another, 
and  not  generally  from  North  Shields  to  South  Shields ;  but  this  objection  was  not 
taken  at  the  trial,  and  therefore  it  is  unnecessary  to  consider  whether  it  is  a  variance 
or  not,  though  it  leallv  is  not,  as  the  point  was  decided  in  Pirn  v.  Ctirell 
(6  M.  &  W.  249). 

The  more  important  objection  was,  that  there  was  a  misdescription  of  the  ferry, 
as  the  act  of  Parliament,  (10  Geo.  4,  c.  xcviii.),  looking  at  the  whole  of  its  provisions, 
granted  to  the  company  a  limited  right  of  ferry  only,  that  is,  to  the  exclusion  only  of 
boats  of  four  tons  burthen  and  upwards,  and  that  the  declaration  did  not  allege  that 
the  defendants'  boat  was  of  that  burden  or  upwards. 

It  was  urged  by  Mr.  Knowles,  and  properly,  that  this  company,  taking  a  beneficial 
grant  under  an  act  of  Parliament,  took  only  such  right  as  was  clearly  and  unambigu- 
ously granted,  according  to  the  principle  laid  down  in  The  Hull  Dock  Company  v.  La 
Mu/rhe  (S  B.  &  C.  42)  and  other  cases. 

Now,  under  the  1st  section,  the  plaintiffs  were  erected  into  a  corporation  for 
establishing,  and  by  the  2nd  section  had  the  power  of  establishing  a  ferry  ;  and  by 
this  section  they  would  have  the  same  right  as  under  a  royal  grant  of  the  franchise 
of  a  ferry,  which  would  entitle  them  [148]  to  bring  an  action  against  any  one  who 
infringed  their  right,  which  is  in  the  nature  of  a  monopolj',  by  carrying  persons  from 
or  to  the  same  place,  who  otherwise,  presumedly,  would  have  gone  by  the  ferry. 

But  it  is  insisted  that  the  i^.jth  section  equalities  that  right,  and  limits  it  to  a  right  of 
ferry  not  bj'  any  boats,  but  by  boats  of  four  tons  burthen  and  upwards,  to  the  exclusion 
of  all  boats  of  that  burthen,  and  no  other.  We  do  not  think  that  this  is  the  proper 
construction  of  the  85th  section.  The  latter  part  does  not  appear  to  us  to  limit  the 
general  right  of  ferry  given  by  the  1st  and  2nd  sections,  but  only  to  add  a  cumulative 
remedy  by  way  of  penalty,  which  is  perfectly  consistent  with  the  existence  of  a  general 
right.  This  view  of  the  case  is  somewhat  assisted  by  the  consideration  that  the  S6th 
section  would  have  been  unnecessary,  if  the  intention  of  the  legislature  had  been  that 
all  boats  under  four  tons  burthen  should  be  unaflTected  by  the  grant  of  ferry  :  in  that 
ease  there  would  have  been  no  occasion  for  such  a  provision  by  way  of  greater  caution. 
The  argument,  however,  is  not  of  much  weight,  because  in  any  view  of  the  case  the 
clause  was  superfluous  ;  but  unless  on  the  supposition  that  all  boats  were  meant  to  be 
excluded  from  the  privilege  of  carrying  over  passengers,  the  necessity  of  this  cautionary 
provision  respecting  all  Vjoats  would  not  have  occurred  to  the  framers  of  the  act. 

Upon  the  ground,  however,  that  the  general  right  of  ferry,  clearly  given  by  the 
1st  and  2nd  sections,  is  not  qualified  by  the  8.5th  section,  we  think  there  is  no  mis- 
description of  the  right  of  ferry  in  the  first  count. 

Another  objection  was  made  by  Mr.  Unthank,  that  the  mere  act  of  ferrying  a 
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passenger  across  was  no  disturbance  of  the  franchise,  unless  the  franchise  was  not 
simply  of  a  ferry,  but  of  a  prescriptive  ferry  to  the  exclusion  of  all  private  boats  ;  and  he 
likened  it  to  the  case  of  a  market,  the  grant  of  which  franchise  does  not  of  itself  imply 
a  right  to  prohibit  the  selling  in  shops  on  a  market  day.  Mayor  of  [149]  Macclesfield 
V.  Clwpman  (12  M.  &  W.  18),  that  right  belonging  only  to  immemorial  markets,  to 
which  a  special  custom  to  exclude  such  sales  belongs  :  Morlcy  v.  Walker  (7  B.  &  C.  40). 
We  do  not  assent  to  this  distinction.  In  the  case  of  a  ferry,  the  act  of  taking  across 
a  person  who  would  otherwise  ha^  e  gone  by  it  is  actionable,  as  the  preventing  a 
person  from  coming  to  a  market  to  buy  or  sell  there  would  be  in  the  case  of  a  market ; 
and  many  instances  are  found,  in  the  reported  cases,  of  such  infringements.  The 
setting  up  a  ferry  is  not  the  only  infringement.  A  ferry  is  a  highway  for  all  the 
Queen's  subjects  paying  the  toll ;  and  whether  it  is  described  in  the  declaration,  as  it 
is  in  most  cases,  as  a  ferry  for  all  persons  having  occasion  to  use  it,  or,  as  it  is  in  some, 
for  persons  having  occasion  to  use  it,  the  right  is  the  same. 

The  counsel  for  the  defendants  then  objected  to  the  second  count,  that  the  ferry 
described  in  it  was  extinct.  That  is  a  question  of  some  nicety.  This  ferry  was  one 
which  had  belonged  to  the  Dean  and  Chapter  of  Durham,  and  had  been  purchased 
by  the  plaintiffs  from  them  soon  after  the  act  of  Parliament  was  passed  ;  and  it  was 
contended  that  this  was  extinguished  not  by  the  act  of  Parliament  itself,  for  it  is  clear 
this  ferry  was  meant  to  continue  afterwards,  and  to  be  the  subject  of  purchase  or  com- 
pensation by  the  company,  but  that  the  meaning  of  the  act  was,  that  when  bought, 
and  the  new  ferry  completed,  the  old  ferry  should  cease  to  exist,  the  intention  being, 
that  one  ferry  only  should  at  any  time  exist,  and  be  under  the  control  and  direction  of 
the  plaintiffs. 

Upon  full  consideration  of  all  the  clauses  in  the  act  of  Parliament  bearing  upon 
this  question,  we  are  led  to  the  conclusion  that  this  view  of  the  case  is  correct,  and 
that  it  is  inconsistent  with  the  whole  scope  of  the  act,  that  the  companj'  should  carry 
on  more  than  one  ferry ;  though  they  are  empowered  to  purchase  other  ferries  for  the 
purpose  of  [150]  preventing  the  necessity  of  compensation  from  time  to  time,  or  at 
once,  for  the  injury  done  to  them.  The  result  will  be,  that,  in  order  to  carry  the 
intention  of  the  legislature  into  effect,  the  ferrv,  when  purchased,  and  when  the  new 
ferry  was  finished,  became  extinct  by  the  operation  of  the  act. 

The  recital  in  the  act  is,  that  it  would  be  of  great  public  utility  to  have  a  convenient 
ferry  established  with  certain  communications,  which  clearly  indicate  that  it  was 
meant  to  be  on  one  particular  spot.  The  individuals  named  are  then  incorporated  for 
making,  establishing,  and  maintaining  a  ferry,  according  to,  or  consistentl}^  with,  the 
rules,  orders,  and  directions  thereinafter  contained  ;  and  the  4th  and  5th  sections 
shew  that  this  is  to  be  a  ferry  in  a  particular  place,  and  according  to  a  map  or  plan ; 
and  for  the  use  of  this  undertaking  the  power  is  given  to  purchase  lands,  tenements, 
and  hereditaments,  without  incurring  the  penalties  of  the  Statutes  of  Mortmain.  The 
2nd  section  empowers  the  company,  so  incorporated,  to  establish,  keep,  and  maintain 
a  ferry,  that  is,  one  ferry  onW,  and  provide  boats,  build  ferry-houses,  and  make,  and 
keep,  and  repair  proper  landing-places  and  causeways  to  that  ferry.  The  36th  section, 
enabling  the  company  to  mortgage,  gives  a  form  which  mortgages  one  ferry  only. 
The  4-5th  section  enables  the  company  to  make  bye-laws  for  the  regulation  of  that 
ferry,  and  the  conduct  of  the  persons  employed  in  it,  or  making  use  of  it :  the  51st 
section,  to  make  contracts  with  engineers,  &c.,  for  maintaining  and  improving  the  said 
ferrv.  The  69th  section  imposes  a  penalty  for  obstructing  the  ferry.  The  70th 
empowers  the  company  to  demand  tolls  within  certain  limits,  for  passing  the  said 
ferry.  The  75th  prevents  collectors  of  those  tolls  from  taking  undue  tolls,  or 
misbehaving  themselves.     The  82nd  imposes  penalties  for  evading  the  tolls. 

Xow,  it  does  appear  to  us  to  be  unreasonable  to  suppose  that  the  legislature  meant  the 
purchased  ferry  to  continue  [151]  and  be  managed  by  the  company  without  any  express 
powers  to  maintain  it,  to  repair  the  ferry-houses  and  landing-places,  or  provide  boats, 
or  regulate  the  use  of  it,  without  imposing  any  limit  upon  the  tolls  to  be  collected  or 
penalties  upon  the  obstruction  of  it.  It  is  also  an  observation  worthy  of  remark,  in 
confirmation  of  this  view  of  the  case,  that  the  28th  section,  which  enables  the  company 
to  re-sell,  does  not  expressly  authorise  the  re-sale  of  ferries. 

Considering  all  these  provisions,  and  looking  at  the  express  object  of  the  incorpora- 
tion of  the  company,  the  making  and  maintaining  a  ferry,  we  think  that  the  powers  of 
the  company  are  confined  to  one  ferry,  and  consequently  the  authority  to  purchase 


444  BATES   t'.  TOWNLEY  2  EX.  152. 

ferries  must  he  construed  to  mean  an  authority  to  acquire  them  for  the  purpose  of 
preventing  competition,  and  at  once  satisfying  the  claims  of  the  proprietors  for 
compensation. 

There  is  one  section  only  which  has  a  different  aspect.  The  18th  section  provides, 
that  on  payment  or  tender  of  the  purchase-money,  not  merely  the  land,  but  the  ferry 
or  ferries,  together  with  the  yearly  profits  thereof,  and  all  the  estate,  &c.,  shall  thence- 
forth be  vested  in  the  company,  for  the  purposes  of  the  act,  for  ever.  This  expression, 
as  to  the  yearly  profits,  which  is  not  confined  to  lands,  affords  an  argument  that  the 
ferry,  or  ferries,  were  intended  to  be  kept  up.  The  words,  however,  may  be  explained 
as  meant  to  apply  to  the  intermediate  profits,  after  the  purchase,  and  before  the  ferry 
which  the  company  were  to  set  up  was  completed,  until  which  time  the  old  ferry 
would  not  cease.  At  any  rate,  this  expression  does  not  appear  to  us  to  avail  against 
the  very  strong  infei'ence  to  be  derived  from  the  other  clauses  of  the  act,  and  its  general 
scope,  that  only  one  ferry  was  to  belong  to  the  plaintiff's  at  one  time.  We  therefore 
think,  that  the  issue  on  the  last  count,  on  the  plea  denying  the  plaintiff's  possession  of 
the  ancient  ferry,  must  be  found  for  the  defendants. 

The  question  of  variance  on  this  plea  it  is  therefore  [152]  unnecessary  to  consider ; 
on  the  authority  of  the  case  of  The  Bailiff  of  Tewkesbury  v.  Bickmll  (2  Taunt.  120),  we 
should  probably  hold  the  count  to  be  proved. 

The  rule  must  therefore  be  discharged  as  to  the  first  count,  and  absolute  to  enter  a 
verdict  for  the  defendants  on  the  issue  on  "  not  possessed  "  to  the  second  count. 

Rule  accordingly. 

Bates  v.  Townley  and  Another.  Feb.  9,  IiS48. — An  awaid  is  not  evidence  of  an 
account  stated  between  the  parties  to  the  submission. — By  articles  of  agreement 
between  the  plaintiff  of  the  one  part,  and  the  defendants  of  the  other  part,  certain 
differences  between  them  were  leferred  to  arl>itration,  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  the  arbitrator.?.  The  arbitrators,  after  finding 
a  sum  due  from  the  defendants  to  the  plaintiff",  awarded  that  the  costs  of  the 
reference  and  award,  including  compensation  to  the  arbitrators,  should  be  borne 
as  follows ;  that  is  to  say,  one  moiety  thereof  by  the  plaintiff,  and  the  other 
moiety  by  the  defendants.  The  plaintiff  took  up  the  award,  and  paid  the  whole 
costs  of  it : — Held,  that  he  could  not  recover  a  moiety  of  the  costs  as  money  paid 
for  the  use  of  the  defendants. 

[S.  C.  19  L.  J.  Ex.  399  :  12  Jur.  606  :  on  demurrer,  1  Ex.  572.     Referred  to, 
Cmmplon  and  Holt  v.  Ridley  and  Company,  1887,  20  Q.  B.  D.  54.] 

Assumpsit  for  money  paid  by  the  plaintiff  for  the  use  of  the  defendants,  and  for 
money  due  on  an  account  stated  between  them.     Plea,  non  assumpsit. 

At  the  trial,  before  Coltman,  J.,  at  the  Chester  Spring  Assizes,  1847,  it  appeared 
that  the  plaintiff  and  defendants  were  stockbrokers,  the  former  residing  at  Leeds,  the 
latter  at  Liverpool ;  and  that  the  plaintiff  having  claims  against  the  defendants  for 
money  due  in  respect  of  dealings  in  railway  shares,  it  was  agreed  that  the  matter 
should  be  referred  to  arbitration.  Accordingly,  on  the  5th  February,  1847,  articles  of 
agreement  were  entered  into  between  the  plaintiff  of  the  one  part,  and  the  defendants 
of  the  other  part,  whereby,  after  reciting  that  "differences  and  disputes  had  arisen 
and  were  pending  between  the  parties  thereto,  touching,  or  concerning,  or  arising  out 
of  certain  dealings  or  transactions  in  railway  shares,''  &c.,  it  was  witnessed  [153] 
that  the  parties  thereto  respectively  agreed  to  refer  the  same  to,  and  "  abide  by,  the 
award,  arbitrament,  final  end  and  determination  of  J.  Head,  of  &c.,  a  person  chosen 
by  or  on  behalf  of  the  plaintiff,  and  J.  Mills,  of  &c.,  a  person  chosen  by  or  on  behalf 
of  defendants,  and  of  such  third  person  as  should,  before  they  should  proceed  on  the 
said  reference,  be  chosen  by  them,  and  appointed  by  writing  under  their  hands,  to  be 
indorsed  on  those  presents,"  &c.  And  it  was  further  agreed,  "that  the  costs  of  the 
reference  and  of  the  award  to  be  made  in  pursuance  thereof,  including  a  reasonable 
compensation  to  the  said  arbitrators  for  their  trouble,  should  be  in  the  discretion  of 
the  said  arbitrators,  or  any  two  of  them,  who  should  by  their  said  award  order  and 
direct  by  whom,  and  to  whom,  and  in  what  proportions  and  manner,  the  same  should 
be  paid  ;  and,  for  the  better  enforcing  performance  of  the  award,  either  party  should 
be  at  liberty  to  make  the  submission  a  rule  of  the  Court  of  Common  Pleas."     The 
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two  arbitrators  proceeded  with  the  reference,  and  appointed  a  third,  but  his  appoint- 
ment was  not  indorsed  on  the  submission,  as  required  by  it.  On  the  18th  February, 
1847,  the  three  arbitrators  made  their  award,  whereby  they  "did  award,  find,  and 
determine,  that  there  was  due  from  the  defendants  to  the  plaintiff  in  respect  of  the 
matters  of  difference  referred  to  them  the  said  arbitrators  as  aforesaid,  the  sura  of 
20-391.  10s.  3d.,  which  sum  they  did  thereby  award  and  direct  that  the  defendants 
should  pay  to  the  plaintiff'  at  the  office  of  Mr.  R.  Norris,  solicitor.  North  John-street, 
Li\erpool,  on  Monday,  the  1st  day  of  March  then  next,  at  twelve  o'clock  at  noon,  in 
full  satisfaction  of  the  matters  in  difference."  And  they  "did  further  award,  that 
the  costs  of  the  said  reference,  and  of  that  their  award,  including  the  compensation  to 
them  the  said  arbitrators  for  their  trouble,  should  be  paid  and  borne  as  follows ;  that 
is  to  say,  one  moiety  thereof  should  be  paid  and  borne  by  the  plaintiff',  and  the  other 
moiety  thereof  by  the  defendants."  On  the  •22nd  February  the  plaintiff  took  [154] 
up  the  award,  and  paid  the  whole  costs  of  it,  amounting  to  251.  8s.  9d.,  and  on  the 
following  day  served  the  defendants  with  notice  thereof,  but  there  was  no  express 
request  to  pay.  The  plaintiff  now  sought  to  recover  121.  14s.  9d.,  the  moiety  of  those 
costs,  as  money  paid  for  the  defendants'  use.  The  declaration  contained  a  count  on 
the  award,  which  had  been  demurred  to,  and  judgment  given  for  the  defendants 
(1  Exch.  572);  so  the  plaintiff'  now  relied  upon  the  award  itself  as  evidence  of  an 
account  stated.  On  the  part  of  the  defendants,  it  was  objected  that  the  plaintiff  was 
not  entitled  to  recover  the  moiety  of  the  costs  as  money  paid  for  the  defendants'  use, 
on  the  ground,  first,  that  the  award  was  not  binding,  the  appointment  of  the  third 
arbitrator  not  having  been  indorsed  on  the  submission  ;  secondly,  that  the  costs  of 
the  reference  were  not  ascertained,  either  by  the  award  or  by  the  taxation  of  the 
Court.  In  answer  to  the  first  objection,  evidence  was  given  of  a  waiver  of  the 
condition.  It  was  also  objected,  that  the  award  was  not  evidence  of  an  account 
stated.  The  learned  judge  directed  a  verdict  for  the  defendants  on  the  count  for 
money  paid,  and  for  the  plaintiff'  on  the  account  stated,  reserving  leave  for  each  party 
to  move  to  enter  a  verdict. 

Cross  rules  having  been  obtained  accordingly, 

Cowling,  Townsend,  Egerton,  and  Burnie,  in  Hilaiy  Term,  (January  27),  shewed 
cause  against  the  defendants'  rule  to  enter  a  verdict  for  them  on  the  account  stated. 
It  is  conceded,  that  an  award  is  not  in  every  case  evidence  of  an  account  stated ;  if, 
for  instance,  it  directs  a  mere  collateral  matter,  such  as  the  building  of  a  house,  or  if 
it  be  made  respecting  a  claim  for  unliquidated  damage,  as  in  trespass  for  assault  and 
battery.  But  where  the  submission  is  in  respect  of  a  debt,  or  a  claim  in  the  nature 
of  a  debt,  the  [155]  parties  must  be  taken  to  have  appointed  the  arbitrator  as  their 
agent  to  settle  the  account.  [Parke,  B.  If  the  arbitrator  is  an  agent,  the  principal 
might  maintain  an  action  against  him,  should  he,  through  neglect,  find  a  sum  to  be 
due  which  was  not  due.  Is  it  not  an  abuse  of  the  term,  to  say  that  an  arbitrator 
who  is  to  exercise  his  own  judgment,  is  an  agent?]  An  arbitrator  has  no  discretionary 
power  to  award  any  sum  he  may  think  fit,  but  only  to  find  what  is  in  point  of  fact 
due.  [Pollock,  C.  B.  An  arbitrator  is  not  an  agent ;  his  award  is  a  judicial  act.] 
In  Keen  v.  Batslwre  (1  Esp.  194),  where  matters  of  account  in  dispute  were  sub- 
mitted to  arbitration,  but  not  by  bond,  and  the  arbitrator  awarded  a  certain  sum  to 
be  due  to  the  plaintiff'.  Eyre,  C  J.,  ruled  that  the  sum  awarded  might  be  given  in 
evidence  under  the  common  counts  in  assumpsit,  and  particularly  as  an  account  stated. 
[Parke,  B.  That  case  proceeded  on  the  ground  that  there  were  no  arbitration  bonds, 
and  therefore  it  could  not  be  treated  as  a  reference.]  The  doctrine  does  not  seem 
intended  to  be  confined  to  such  a  case ;  indeed,  if  it  be  correct  with  i-espect  to  a 
verbal  submission,  it  is  ecjually  so  where  the  submission  is  in  writing.  That  decision 
is  adopted  in  Watson  on  Awards  (page  356,  3rd  ed.),  and  Starkie  on  Evidence  (vol.  ii., 
p.  98,  3rd  ed.).  [Piatt,  B.  How  can  a  party  be  charged  with  an  account  stated, 
unless  he  agrees  to  the  account?]  In  Salmon  v.  Watson  (4  Moore,  73),  the  defendant 
agreed  verbally  with  the  plaintiff  to  take  a  house,  and  purchase  the  fixtures  at  a 
valuation,  to  be  made  by  two  brokers.  An  inventory  of  the  furniture  and  fixtures 
was  accordingly  made,  described  generally  as  "an  inventory  of  the  fixtures,  &c.,  with 
the  gross  amount  placed  at  the  foot  of  it."  In  an  action  for  goods  sold  and  delivered, 
with  a  count  on  an  account  stated,  it  was  held,  that  the  defendant,  having  taken 
possession  of  and  enjoyed  the  furniture  and  fixtures,  and  paid  part  of  the  [156]  sum 
determined  by  the  brokers  to  be  due  for  the  same,  was  liable  on  an  account  stated  for 
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the  remainder.  Kichardson,  J.,  there  says: — "The  count  as  to  the  account  stated 
goes  to  the  whole  of  the  appraisement,  and,  in  point  of  fact,  amounts  to  the  same 
thino-  as  if  such  valuation  had  been  made  between  the  original  parties."  An  award 
does  not,  in  every  case,  alter  the  condition  of  the  parties.  A  judgment  is  not  evidence 
of  an  account  stated,  because  the  original  debt  is  merged  in  the  specialty ;  but  an 
award  does  not  change  the  remedy,  where  it  merely  ascertains  the  amount  of  the 
debt :  Allen  v.  Milncr  (2  C.  &  J.  47).  The  only  difference  between  an  account  stated 
and  an  award  is,  that  in  the  former  errors  may  be  shewn,  but  an  award  estops  the 
parties  from  disputing  its  correctness. 

But  if  an  award  is  not  of  itself  an  account  stated,  it  may  at  all  events  be  used  as 

proving  a  prior  account  stated ;  for  an  admission  by  a  party,  of  anything  due,  is  an 

admission  of  an  account  stated.     [Parke,  B.     It  is  settled,  that  there  cannot  be  an 

account  stated  by  a  defendant,  except  with  the  plaintiff  or  his  agent.     It  would  not 

do  to  say,  that  defendant  was  heard  to  tell  a  stranger  that  he  owed  the  plaintiff  a 

certain  sum  of  money.]     The  object  of  stating  an  account  is,  to  enable  the  creditor  to 

recover  the  debt,  without  proof  of  the  consideration.     [Pollock,  C.  B.     The  count  is 

on  an  account  stated  between  the  parties ;  then  bow  can  you  infer  privity  from  a 

statement  to  a  third  person^]     In  the  ordinary  case  of  an  account  stated,  the  plaintiff 

does  not  prove  a  prior  debt,  but  only  an  admission  of  a  debt  due.     [Parke,  B.     It  is 

distinctly  laid  down  in  Bivkon  v.  Smith  (1  Adol.  &  E.  488),  that  the  admission  must 

be  made  to  the  opposite  party  or  his  agent.     Some  five-and-twenty  or  thirty  years 

ago,  very  loose  expressions  might  have  done,  but  in  moi'e  recent  decisions  the  good 

sense  of  the  matter  prevails.     The  ditficulty  here  is,  to  see  how  the  independant  act 

of  a  judge,  [157]  generally  given  against  the  consent  of  the  party  who  is  to  pay,  can 

be  used  as  an  account  stated  between  the  parties.]     An  award,  by  which  parties  agree 

to  abide,  cannot  be  considered  as  a  decision  in  invitum.     This  case  comes  within  the 

principle  of  Freeman  v.  Bernard  (1   Ld.  Kaym.  247).     [Parke,  B.     The  distinction 

there  pointed  out  by  Lord  Holt  makes  the  matter  clear ;  he  says,  "  Where  an  award 

creates  a  new  duty,  instead  of  that  which  was  in  controversy,  the  party  has  remedy 

for  it  upon  the  award  ;  and,  therefore,  if  the  party  resorts  to  demand  that  which  was 

referred  and  submitted,  the  arbitrament  is  a  good  bar  against  such  action.     Contra, 

where  the  award  does  not  create  a  new  duty,  but  the  old  duty,  by  a  release  of  the 

action."]     In  Porter  v.  Cooper  (1  C.  M.  &  E.  387),  Parke,  B.,  says:— "I  take  the  rule 

to  be  this,  that  if  there  is  an  admission  of  a  sum  of  money  being  due,  for  which  an 

action  would  lie,  that  will  be  evidence  to  go  to  the  jury  on  the  count  for  an  account 

stated."     [Alderson,  B.     That  must  mean  an  admission  to  the  creditor  himself.     In 

Slade  V.  Buchmnan  (1  Peake,  N.  P.  8),  Lord  Kenyon  ruled,  that  admissions  made  by 

a  party  at  a  reference,  which  proved  abortive,  were  receivable  in  evidence,  provided 

they  were  such  as  the  defendant  would  be  obliged  to  make  in  his  answer  to  a  bill  of 

equity.     [Alderson,  B.     Those  are  clearly  admissions   to  the   party  :    an  answer  in 

equity,  is  an  answer  to  the  plaintiff.]     They  also  cited  Kingston  v.  Phelps  (1   Peake, 

N.  P.  299),  Whitehead  v.  Tattersall  (1  Adol.  &  E.  491). 

Welsby  and  Davison  appeared  to  support  this  rule,  but  were  not  called  upon. 
Pollock,  C.  B.  The  rule  must  be  absolute.  The  point  is  shortly  this — whether 
an  arbitrator  is  an  agent  for  the  parties  to  the  submission  so  as  to  bind  them  by  his 
award,  [158]  as  on  account  stated  between  them?  I  am  clearly  of  opinion  that  he  is 
not.  Suppose  a  refeience  to  two  persons,  or  an  umpire  chosen  by  them,  how  could 
the  umpire  be  considered  as  the  agent  of  the  parties  ?  Or,  suppose  a  reference  to  one 
person,  could  he  be  deemed  the  agent  of  the  parties,  so  that  a  decision  in  his  own 
mind  is  to  be  considered  as  a  settlement  of  accounts  between  them.  The  cases  cited 
are  essentially  different.  In  Keen  v.  Baishore  (1  Esp.  194),  the  reference  went  on 
without  bonds,  and  Eyre,  C.  J.,  thought  it  reasonable  that  the  parties  should  have 
intended  to  do  something  by  the  reference  ;  and,  as  bonds  were  not  executed  so  as  to 
make  the  per.son  who  acted  an  arbitrator,  he  told  the  jury  that  he  was  the  agent  of 
the  parties,  and  therefore  the  consent  to  the  reference  bound  them  in  the  same  way  as 
if  an  account  had  been  stated  between  their  agents.  That  does  not  go  the  length  of  the 
present  case,  nor  can  I  find  in  the  text-books  any  authority  which  does.  On  the'contrary, 
Mr.  "^Vatson,  in  his  book  on  Awards,  cautiously  puts  the  decision  exactly  as  it  was, 
namely,  that  an  award,  under  the  circumstances  of  that  case,  was  allowed  to  be  given 
in  evidence  as  an  account  stated.  The  other  cases  cited  do  not  in  any  degree  shew  that 
an  arbitrator  has  authority  as  agent  of  the  parties.     It  would  be  confounding  matters 
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essentially  different,  if  we  were  to  hold  that  an  arbitrator,  who  is  a  judge  to  decide 
lietween  two  parties,  is  an  agent  so  as  to  make  bis  award  evidence  of  an  account  stated. 

Parke,  B.  I  concur  in  thinking  that  there  is  no  room  for  any  doubt.  The 
counsel  for  the  plaintiff  began  their  argument  by  assuming  that  this  is  a  submission  to 
settle  items  of  a  pecuniary  demand.  They  acknowledge  that,  if  the  claim  were  for 
unliquidated  damages,  the  position  contended  for  could  not  be  supported.  Their 
argument  then  [159J  fails  in  limine,  because  it  is  a  submission  in  respect  of  unliquidated 
damages,  namely,  a  claim  arising  from  the  non-delivery  of  railway  shares.  Even  if  the 
submission  were  in  respect  of  pecuniary  matters  only,  the  award  could  not  be  given  in 
evidence  under  an  account  stated,  because  an  arbitrator  is  not  the  agent  of  the  parties 
to  settle  their  accounts,  in  which  case  the  act  of  the  agent  would  be  the  act  of  the 
principal,  and  the  principal  would  have  his  remedy  over  against  the  agent,  if  he 
settled  them  improperly  ;  but  an  arbitrator  is  a  judge  constituted  by  the  parties,  and 
who  is  to  form  his  own  judgment  on  the  facts,  and  make  an  award  binding  on  each 
party.  In  the  absence  of  all  authority,  it  seems  to  me  that  this  award  is  not  evidence 
of  an  account  stated.  It  is  not  at  all  like  the  case  where  two  persons  meet  together 
and  agree  upon  the  sum  due  from  the  one  to  the  other,  which  is  a  statement  of 
account.  If  there  were  any  authorities  in  point,  we  should  be  bound  by  them,  however 
much  we  might  regret  that  the  causes  and  forms  of  action  should  be  so  confounded. 
But  the  only  case  bearing  on  the  subject  is  that  of  Keen  v.  Batshore  (1  Esp.  19.5),  which 
is  a  short  note  of  a  Nisi  Prius  decision  ;  from  which,  however,  it  is  perfectly  clear  that 
Chief  Justice  Eyre,  a  very  eminent  judge,  thought  that,  as  there  was  nu  regular  agree- 
ment to  refer,  constituting  the  arbitrator  a  judge,  he  must  be  considered  as  a  delegate 
or  agent  for  the  parties  ;  and  his  decision  proceeds  solely  on  the  ground  that  the 
award  in  that  particular  case  must  be  considered  as  a  settlement  of  account  by  an 
agent  appointed  by  each  party ;  and  it  is  clear  that,  if  regular  bonds  of  submission,  or 
a  regular  submission  to  arbitration,  had  been  entered  into,  he  would  not  have  admitted 
the  award  as  evidence  of  an  account  stated.  It  therefore  appears  to  me  that  there  is 
no  foundation  for  saying  that  this  award,  which  must  be  taken  as  regularly  drawn  up, 
and  which  is  a  settlement  of  all  demands,  both  [160]  liquidated  and  unliquidated,  can 
possibly  be  said  to  be  an  account  stated.  The  authorities  cited  are  not  sufficient  to 
support  such  a  proposition.  The  one  mainly  relied  on,  that  of  Keen  v.  Batshore,  is  (as 
already  stated  by  the  Lord  Chief  Baron)  a  case  to  which  Mr.  Watson  does  not  appear 
to  have  attached  much  weight,  as  he  merely  states  that  it  was  so  laid  down. 

Alderson,  B.     I  am  of  the  same  opinion. 

Platt,  B.  An  account  stated  is  a  settlement  of  account,  in  which  both  parties,  or 
their  agents,  agree  upon  the  amount  due  from  the  one  to  the  other.  Is,  then,  an 
arbitrator  the  agent  of  the  parties  for  the  purpose  of  stating  an  account  1  It  seems  to 
me  that  he  acts  not  as  agent,  but  as  a  judge  ;  for,  in  many  points,  his  decision  would 
be  adverse  to  the  consent  of  either  party. 

Rule  ab.solute. 

Welsby  and  Davison  then  shewed  cause  against  the  plaintiff's  rule  to  enter  a 
verdict  on  the  count  for  money  paid.  The  law  will  not  imply  a  promise  to  repay  the 
plaintiff  the  moiety  of  fees  paid  by  him  on  taking  up  the  award.  Before  the  case  of 
Brittain  v.  Lloyd  (14  M.  &  \V.  762),  a  notion  prevailed,  that,  in  order  to  support  a 
count  for  money  paid,  the  effect  of  the  payment  must  have  been  to  relieve  the 
defendant  from  some  liability.  It  is  now,  however,  settled  that  the  action  is  main- 
tainable in  every  case  in  which  the  plaintiff  has  paid  money  to  a  third  party,  at  the 
request,  either  express  or  implied,  of  the  defendant,  with  an  understanding,  either 
express  or  implied,  to  repay  it.  The  request  to  pay  and  the  payment  constitute  the 
debt.  But  in  this  case  there  has  been  no  request  either  express  or  implied,  nor  has 
the  payment  been  made  in  consequence  of  any  liability  [161]  which  the  defendant  was 
under.  The  money  is  ordered  to  be  paid  by  each  of  the  litigant  parties  in  moieties, 
and  there  was  no  duty  on  either  to  pay  more  than  his  proportion.  And  as  the  mis- 
conduct of  the  arbitrators  di-sentitles  them  to  sue  for  their  fees,  in  point  of  law  it  is 
not  money  payable  at  all.  [Parke,  B.  The  plaintiff  might  not  have  been  able  to  get 
the  award  without  paying  the  whole  of  the  fees.]  The  Court  will  not  assume  that 
each  party,  upon  notice,  would  not  perform  his  duty  and  pay  a  moiety  of  the  fees.  It 
is  true,  that,  if  the  defendant  delayed  the  payment  of  his  moiety,  some  inconvenience 
might  be  imposed  on  the  plaintiff,  inasmuch  as  he  could  not  obtain  the  award  until  the 
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whole  was  paid,  but  that  inconvenience  will  not  raise  a  promise  to  pay.  No  implied 
request  could  arise  before  payment,  and  that  is  made  under  an  award  which  is  void.  The 
money  sought  to  be  recovered  in  this  action  was  clearly  not  money  payable  by  the 
plaintiff  in" the  first  instance,  but  by  the  defendant,  and  a  voluntary  payment  by  the 
former  cannot  make  it  money  paid  for  the  defendant's  use.  The  arbitrators  could  not 
m  dntain  any  action ;  their  only  remedy  was  by  withholding  the  award.  But  even 
if  the  fees  were  recoverable  by  the  arbitrators,  separate  actions  must  have  been  brought 
against  each  party  to  the  submission  for-  his  moiety.  Another  objection  arises  fiom 
the  terms  of  the  submission,  by  which  the  costs  of  the  reference  and  award,  including 
a  reasonable  compensation  to  the  arbitrators  for  their  trouble,  are  to  be  in  the  discretion 
of  the  arbitrators,  or  any  two  of  them,  who  are,  by  their  award,  to  order  and  direct  by 
whom  and  to  whom  and  in  what  proportion  and  manner  the  same  shall  be  paid.  But 
the  arbitrators  only  award  generally  that  the  costs  of  the  reference  and  award  including 
compensation  to  them  for  their  trouble,  shall  be  paid  and  borne  one  moiety  thereof  by 
the  plaintiff  and  the  other  by  the  defendant.  Either  the  award  is  void  as  leaving 
undecided  a  matter  submitted  to  the  arbitrators,  namely,  the  amount  of  their  compensa- 
tion ;  [162]  or  if  the  award  be  good,  it  must  be  so  on  one  of  these  two  grounds,  viz. 
that  the  arbitrators  must  be  considered  to  have  waived  their  fees,  or  that  the  amount 
is  ascertainable  by  the  Master  on  taxation  of  costs.  If  the  fees  are  waived,  the  plaintiff 
has  clearly  made  a  voluntary  payment  in  his  own  wrong  ;  if  the  fees  are  not  waived, 
thev  cannot  be  ascertained  by  reference  to  the  Master  ;  for  Dosctt  v.  Giiu/ell  (2  Man. 
&  G.  870)  expressly  decided,  that  the  Court  has  no  jurisdiction  over  fees  of  arbitrators 
paid  under  protest  upon  taking  up  an  award,  but  not  specified  in  the  award  itself. 
Even  assuming  that  the  amount  of  compensation  might  be  ascertained  by  the  Master, 
it  is  sufficient  to  say  that  no  taxation  has  yet  taken  place,  and  it  is  altogether  uncertain 
what  sum  will  ultimately  have  to  be  paid  by  each  party,  as  his  moiety  of  the  whole 
costs  of  the  reference.  There  is  very  little  authority  bearing  on  this  question.  In 
Swinford  v.  Burn  (Gow  N.  P.  7),  Dallas,  C.  J.,  ruled,  that  the  plaintiff',  who  had  paid 
the  whole  of  the  expenses  of  a  reference  and  award,  might  recover  a  moiety  from  the 
defendant,  but  at  the  same  time  reserved  the  point ;  and  it  does  not  appear  that  any 
motion  was  afterwards  made.  In  Hicks  v.  llichardson  (1  Bos.  &  P.  93),  an  attachment 
was  granted  against  a  party  to  a  submission,  who  refused  to  pay  his  moiety  of  the  costs 
of  the  arl)itration,  but  that  decision  is  not  very  satisfactory.  [Parke,  B.  There  the 
proceeding  was  under  the  award,  the  submission  having  been  made  a  rule  of  Court.] 
dtokes  V.  Aeim  (1  T.  R.  20)  decided,  that  an  action  for  money  paid,  laid  out,  aicl 
expended,  will  not  lie  where  the  money  has  been  paid  against  the  express  consent  of 
the  party  for  whose  use  it  is  supposed  to  have  been  paid.  If,  in  this  case,  the  plaintiff" 
had  declared  specially,  he  must  have  alleged  the  submission,  and  an  award  stating  the 
amount  of  the  arbitrators'  fees,  and  averred  that  the  defendant  had  notice  of  the 
award  and  refused  to  pay  [163]  the  moiety  of  costs  on  request ;  and  that,  for  the 
purpose  of  obtaining  possession  of  the  award,  the  plaintiff  was  compelled  to  pay  the 
whole.  The  declaration  would  have  been  bad  without  an  averment  of  notice  and 
request. 

Cowling,  Townsend,  Egerton,  and  Burnie,  contra.  By  the  terms  of  the  submission 
the  parties  agree  to  be  bound  by  the  award,  and  no  notice  was  given  that  the  defen 
dant  intended  to  object  to  it  until  two  days  after  the  plaintiff  had  taken  it  up.  The 
arbitrators  direct,  that,  as  between  the  parties,  the  amount  of  costs  shall  be;  paid  iv, 
moieties — not  that  each  party  shall  pay  to  the  arbitrators  a  moiety ;  that  they  leavi 
to  be  understood  according  to  the  visual  practice,  which  is  for  the  one  party  to  pay  the 
whole  and  recover  from  the  other  his  moiety.  The  language  used  is  with  reference 
to  the  ordinary  mode  of  proceeding.  [Parke,  B.  The  question  is,  whether  the  plaintiti', 
by  taking  up  the  award,  does  not  stand  in  the  same  situation  as  the  arbitrators,  and 
acquire  all  the  rights  which  they  possessed  of  enforcing  paj^ment  of  their  fees.  In  the 
case  of  Hides  v.  llichardson  (1  Bos.  &  P.  93),  it  was  considered  by  Eyre,  C.  J.,  that  an 
arbitrator  might  recover  his  fees  by  attachment ;  and  that  case  seems  to  explain  how 
the  party  taking  up  the  award  can  be  reimbursed,  namely,  by  getting  an  attachment 
and  standing  in  the  place  of  the  arbitrator.  There  is  no  difficulty  in  saying  that  these 
arbitrators  are  entitled  to  compensation,  because  there  is  an  agreement  that  they  shall 
have  it ;  the  only  question  is,  how  that  is  to  be  enforced.  Can  an  action  be  maintained 
the  moment  the  money  is  paid?  if  so,  it  would  be  a  great  hardship  on  the  other  side.] 
The  case  of  Hicks  v.  Richardson  was  approved  of  by  Lord  EUenborough  in  Stokes  v. 
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Lewis  (2  Smith,  12).  Suinford  v.  JBiirn  (Gow  X.  P.  7)  shews  that  Dallas,  C.  J.,  thought 
the  action  would  lie.  The  present  case  is  not  unlike  that  of  a  bill  of  [164]  e.xchange 
upon  which  two  persons  are  jointly  liable,  and  where,  if  one  has  paid  the  whole  amount, 
he  may  recover  a  moiety  from  the  other.  Assuming,  then,  that  the  plaintiff  might 
have  recovered  if  the  award  had  been  valid  and  had  mentioned  the  amount  of  com 
pensation,  the  non-existence  of  those  circumstances  makes  no  difference.  Until  the 
plaintiff  took  up  the  award,  he  had  no  means  of  knowing  in  what  proportions  the  costs 
were  to  be  paid.  Immediately  the  money  is  paid  he  is  entitled  to  contribution,  and 
the  common  count  is  applicable.  They  also  cited  Kemp  v.  Fmdeu  (12  M.  &  W.  421), 
Gwijnne  v.  Burnell  (6  Bing.  X.  C.  4.53),  Fift  v.  Furssoid  (8  M.  &  VV.  .538),  Denies  v. 
Humphreys  (6  M.  &  W.  153),  Hoggins  v.  Gordon  (3  Q.  B.  466),  Frim-  v.  Hembrow  (8  M. 
&  W.  873). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  only  question  remaining  for  consideration  in  this  case  was, 
whether  the  plaintiff  was  entitled  to  recover  121.  14s.  9d.,  a  moiety  of  the  sum  paid  by 
him  in  taking  up  the  award,  as  money  paid.  There  was  no  pretence  to  say  that  the 
defendant  requested  the  plaintiff  to  pay  for  him,  so  as  to  render  himself  liable  on  thai 
account.  The  ground  on  which  the  plaintiff  must  recover,  if  at  all,  is  that  the  defen- 
dant had  consented  that  he  should  be  in  a  situation  in  which  he  might  be  compelled 
to  pay  the  money  on  the  defendant's  account ;  that  he  was  compelled,  and  so  made 
the  payment  by  the  implied  request  of  the  defendant.  In  order  to  prove  this  case, 
the  plaintiff  must  shew,  that  both  the  parties  became  jointly  liable  to  the  arbitrators 
for  the  sum  that  was  paid  to  them,  that  it  was  due  at  the  time  it  was  paid,  and 
that  the  defendant  is  bound,  as  between  [165]  themselves,  to  pay  a  part.  Whether 
the  liability  was  to  both  the  arbitrators  jointly,  or  to  each  for  his  portion,  (which 
would  have  been  very  material  if  they  brought  an  action),  is  now  immaterial,  as  the 
payment  has  been  made  to  both. 

The  first  point  to  be  considered  is,  whether  both  the  parties  were  jointly  liable  to 
the  arbitrators  to  pay  them  for  their  trouble.  This  depends  upon  the  question,  whether 
the  arbitrators  were  parties  to  the  submission,  and  agreed  to  be  paid  on  the  terms 
contained  in  it  only.  If  they  were,  then  they  had  a  remedy  only  against  each  for 
the  part  which  they  by  their  award  should  direct  each  to  pay,  and  so  this  action  could 
not  be  maintained.  It  seems  to  us,  however,  that  the  arbitrators  were  not  employed 
on  those  terms,  though  my  Lord  Chief  Baron  has  a  doubt  on  this  point.  We  think, 
the  submission  being  expressly  by  agreement  between  the  plaintiff  and  defendant,  they 
only  are  parties  to  the  instrument,  and  there  is  no  contract  by  it  with  the  arbitrators; 
and  the  effect  of  the  agreement  is  to  give  power  to  the  arbitrators  to  decide,  inter  se, 
in  what  proportions  each  party  is  to  be  liable  to  pay  the  expenses  of  the  reference, 
including,  inter  alia,  the  recompense  to  the  arbitrators.  This  contract  of  the  two 
parties  is  evidence  by  their  own  admis.sion  that  the  arbitrators  were  to  be  paid  for 
their  trouble,  and  might  be  used  for  that  purpose,  if  the  arbitrators  had  to  sue  the 
parties  for  their  sei-vices  ;  but  it  is  no  agreement  between  the  employers  and  the 
employed,  binding  the  latter  to  this  mode  of  payment. 

This  being  so,  both  the  parties,  having  jointly  employed  the  arbitrators,  would,  as 
between  them  and  the  arbitrators,  be  jointly  liable  to  pay  a  reasonable  compensation, 
and  when  it  should  become  due  :  but  neither  of  them  would  be  bound  to  pay,  unless 
both  these  circumstances  should  concur;  and,  in  order  to  recover  contribution,  the 
plaintiff  must  shew,  that  by  the  award  a  definite  portion  of  this  sum  was  to  be  paid 
by  the  defendant,  for  the  award  regulates  the  proportion  inter  se. 

[166]  Now,  on  referring  to  my  Brother  Coltman's  notes,  we  find  that  Mr.  Welsby 
objected  that  some  of  these  conditions  were  not  complied  with. 

First,  that  the  award  was  not  binding,  as  the  condition  of  the  submission  was  not 
performed  ;  and  if  so,  the  arbitrators  would  not  be  entitled  to  recover,  and  the  plaintiff 
not  bound  to  pay,  for  they  could  be  entitled  only  if  they  made  a  valid  award.  This 
objection  appears  to  have  been  answered  by  evidence  of  the  waiver  of  that  condition ; 
and  unless  the  jury  had  been  satisfied  of  that,  the  veidict  would  not  have  been  found 
on  the  account  stated.  He  objected,  in  the  next  place,  that  the  costs  of  the  reference 
were  not  a.scertained  by  the  award,  or  by  the  taxation  of  the  Court,  the  reference 
being  capable  of  being  made  a  rule  of  Court.  Now  this  we  think  a  fatal  objection. 
Without  saying  whether  the  remuneration   to  the  arbitrators  for  their  trouble 
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ou^ht  to  have  been  ascertained,  either  by  the  award  oi'  by  taxation,  the  residue  of  the 
costs  of  the  reference  out^ht  to  have  been  ascerta,ined  in  one  of  these  ways,  before 
the  amount  payable  by  the  defendant  could  be  ascertained.  All  the  costs  of  both  sides, 
as  well  as  the  costs  of  and  recompense  to  the  arbitrators,  are  to  be  divided  by  the 
terms  of  this  award  ;  for  the  award  is  not  that  each  party  is  to  pay  his  own  costs  of 
the  reference,  and  one  moiety  of  those  of  the  arbitrators,  but  one  moiety  of  all  brought 
into  hotchpot ;  so  that  whether  the  defendant  would  have  anything  to  pay,  or  how 
much,  to  the  plaintiff,  could  not  be  ascertained  until  then. 
Eule  discharged. 

[167]    Tri.al  .a^t  Bar.    Before  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,   and 

Platt,  B. 

BuRON  V.  DENSfAN,  EsQ.  Feb.  14,  1.5,  &  16,  1848. — The  defendant,  a  naval  com- 
mander, stationed  on  the  coast  of  Africa,  with  instructions  to  suppress  the  slave 
trade,  was  requested  by  the  Governor  of  Sierra  Leone  to  obtain  the  liberation  of 
two  British  subjects  detained  as  slaves  at  the  Gallinas  by  the  son  of  the  King  of 
that  country,  and  in  effecting  that  object  to  use  force,  if  necessary.  He  accord- 
ingly proceeded  to  the  Gallinas  with  an  armed  force,  and,  having  landed  at 
Dombocorro,  took  military  possession  of  a  barracoon  belonging  to  the  plaintiff, 
who  was  a  Spaniard,  carrying  on  the  slave  trade  at  the  Gallinas.  He  then  com- 
municated with  the  king  of  the  country,  and  the  two  British  subjects  having  beeu 
released,  the  defendant  concluded  a  treaty  foi-  the  abolition  of  the  slave  trade  in 
that  country.  In  execution  of  this  treaty,  the  defendant  fired  tbe  barracoons  of 
the  plaintiff,  and  carried  away  his  slaves  to  Sierra  Leone,  where  they  were 
liberated.  Some  of  the  plaintiff's  goods,  used  in  the  slave  traffic,  were  claimed 
by  the  king  as  forfeited,  and  delivered  up  to  him  ;  other  goods  were  destroyed 
These  proceedings  having  been  communicated  to  the  Lords  of  the  Admiralty, 
and  the  Secretaries  of  State  for  the  foreign  and  colonial  departments,  they  respec- 
tively, by  letter,  adopted  and  ratified  the  act  of  the  defendant :  Held,  first,  that 
the  plaintiff  had  a  property  in  his  slaves,  and  might  maintain  trespass  for  their 
seizure,  the  slave  trade  not  being  piratical  by  the  law  of  nations,  and  it  not 
appearing  that  Spain  had  passed  any  law  abolishing  the  slave  trade  pursuant  to 
the  treaty  embodied  in  the  6  &  7  Will.  4,  c.  6. — Secondlj',  that  the  ratification 
of  the  defendant's  act  by  the  ministers  of  state  was  equivalent  to  a  prior  command, 
and  rendered  it  an  act  of  state,  for  which  the  Grown  was  alone  responsible, 
(Parke,  B.,  dubitante) :  and  that  such  defence  was  open  under  the  general 
issue. 

[Discussed  and  applied.  Doss  v.  Secretary  of  State  for  India,  187.5,  L.  R.  19  Eq.  509. 
Applied,  PhiUips  v.  Evre,  1870,  L.  R.  6  Q.  B.  24  ;  Mill  v.  Hawker,  1874,  L.  R.  9  Ex. 
326  :  aflirmed,  L.  R.  10  Ex.  92.  Not  applied,  Fracis  v.  Carr,  1900,  82  L.  T.  698  : 
reversed,  85  L.  T.  144.  Adopted,  London  Corporation  v.  Cox,  1867,  L.  R.  2  H.  L. 
262.     Referred  to,  Dixon  v.  Farrer,  1886,  18  Q.  B.  D.  45;  6  Asp.  N.  C.  52.] 

Trespass.  The  first  count  of  the  declaration  stated,  that  the  plaintiff,  during  all 
or  any  of  the  time  in  that  count  mentioned,  was  not  a  subject  of  the  Sovereign  of 
these  realms,  and  so  not  being  such  subject  as  aforesaid,  heretofore,  to  wit,  on  &c.,  was 
lawfully  possessed  of  certain  slaves,  goods,  chattels,  effects,  &c.,  then  being  without 
the  dominions  of  the  Sovereign  of  these  realms,  (that  is  to  say),  of  divers,  to  wit,  4000 
slaves,  of  great  value,  to  wit,  of  the  value  of  £100,000,  and  of  divers  goods,  chattels, 
effects,  (that  is  to  say),  &c.,  and  continued  so  possessed  until  the  defendant  afterwards, 
and  whilst  the  said  slaves,  goods,  chattels,  effects,  &c.  were  so  respectively  without  the 
dominions  aforesaid,  and  whilst  the  plaintiff  was  so  possessed  and  was  not  subject  as 
aforesaid,  to  wit,  on  &o.,  with  force  and  arms,  seized,  took,  and  carried  away  the  said 
slaves,  goods,  chattels,  effects,  &c.,  whereby  the  same  became  and  were  wholly  lost  to 
the  plaintiff.  The  second  [168]  count  stated,  that  the  defendant,  on  &c.,  with  force 
and  arms,  and  against  the  peace  of  our  Lady  the  Queen,  burnt,  damaged,  and  destroyed 
divers  other  goods,  chattels,  and  effects  of  the  plaintiff',  &c. 

The  defendant  pleaded  numerous  pleas,  of  which  the  following  only  are  material 
for  the  present  questions : — 
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First,  not  guilty. 

Second,  to  the  first  count,  that  the  plaintiff  was  not  lawfully  possessed  of  the  said 
slaves,  goods,  chattels,  effects,  &c.,  or  of  any  or  either  of  them,  modo  et  forma. 

Fourth,  to  so  much  of  the  first  count  as  relates  to  the  seizing,  taking,  and  carrying 
away  the  slaves  therein  mentioned,  that,  before  the  time  of  the  committing  of  the 
supposed  trespasses,  to  wit,  on  &c.,  a  treaty  was  entered  into  and  concluded  between 
our  late  Lord  the  King,  AYilliam  the  Fourth,  and  the  Queen  Eegent  of  Spain,  during 
the  minority  of  her  daughter.  Donna  Isabella  the  Second,  Queen  of  Spain,  the  said 
parties  then  having  full  power  to  enter  into  and  conclude  the  said  treaty  on  the  part 
of  this  kingdom  and  the  kingdom  of  Spain  respectively  ;  and  that  the  said  treaty  was 
and  is  the  treaty  mentioned  and  set  forth  in  an  act  of  Parliament  passed  in  the  session 
of  Parliament  holden  in  the  sixth  and  seventh  years  of  the  reign  of  his  said  late  Majesty 
King  William  the  Fourth,  intituled  "An  Act  for  carrying  into  effect  a  treaty  made 
between  his  Majesty  and  the  Queen  Eegent  of  Spain,  for  the  abolition  of  the  slave 
trade,"  and  was  of  the  tenor  and  effect  in  the  recital  of  the  said  act  set  forth  ;  and  that 
afterwards,  to  wit,  on  &c.,  the  said  treat}'  was  duly  ratified,  and  the  ratification  thereof 
exchanged ;  and  that  the  said  treaty,  from  thence  until  and  at  the  time  when  &c., 
continued,  and  was  and  still  is  in  full  force  and  effect,  and  a  much  longer  time  than 
two  months,  to  wit,  five  j'ears,  from  the  time  of  ratifying  and  exchanging  the  ratifica- 
tions of  the  said  treaty,  had  elapsed,  and  the  said  act  [169]  of  Parliament  had  been 
passed  and  in  force,  before  the  said  time  when  &c.  And  the  defendant  says,  that  the 
plaintifl',  at  the  time  of  the  making  and  ratifying  of  the  said  treaty,  and  from  thence 
until  and  at  the  time  when  &c.,  was  a  subject  of  and  owed  allegiance  to  the  kingdom 
of  Spain,  and  obedience  to  the  laws  of  that  kingdom,  and  that  the  slaves  in  the 
declaration  mentioned  were  natives  of  Africa,  born  free,  and  reduced  to  slavery  by 
force  and  duress,  and  that  the  plaintiff',  after  the  said  two  mouths  had  elapsed,  and  the 
said  act  had  been  passed,  and  before  the  said  time  when  &c.,  to  wit,  on  &c.,  and  on 
divers  days  between  that  day  and  the  said  time  when  &c.,  though  well  knowing  the 
premises,  had  procured,  and  at  the  said  time  when  &c.  was  possessed  of  the  said 
slaves  against  their  will,  on  the  coast  of  Africa  north  of  the  equator,  for  the  purpose  of 
carrj'ing  on  the  slave  trade  therewith,  by  transporting  them  from  Africa  where,  at 
the  said  time  when  &c.,  they  were,  and  where  the  supposed  trespasses  were  com- 
mitted, to  certain  other  places  beyond  the  seas,  to  wit,  the  West  Indies,  to  be  there 
sold  and  used  as  slaves,  contrary  to  the  provisions  of  the  said  treaty  and  in  violation 
thereof  ;  and  the  plaintiff,  at  the  said  time  when  &c.,  was  about  to  and  would  have 
caused  the  said  slaves  to  be  so  transported,  sold,  and  used  as  slaves,  had  not  the  defendant 
set  them  free,  as  hereinafter  mentioned  :  whereupon  the  defendant,  being  a  subject  of  this 
kingdom,  and  holding  the  rank  of  commander  in  the  Koyal  Navj^  thereof,  and  being  a 
commander  of  a  vessel  of  war,  to  wit,  the  "  Wanderer,"  in  the  naval  service  thereof,  and 
duly  authorised  and  instructed  to  carry  into  effect  the  pro\'isions  of  the  said  treatv, 
in  the  manner  therein  provided,  as  the  servant  of  her  Majesty  Queen  Victoria,  then 
and  still  being  the  Queen  of  this  kingdom,  and  by  her  command,  did,  at  the  said 
time  when  &c.,  seize,  take,  and  carry  away  the  said  slaves,  for  the  purpose  of  setting 
them  free,  and  preventing  the  plaintiffP  from  acting  as  aforesaid,  and  violating  the 
said  treaty,  and  did  then  set  them  free,  using  [170]  no  unnecessary  violence,  and  doing 
no  more  than  was  necessary  for  that  purpose  :  quae  sunt  eadem,  &c.     Verification. 

Ninth,  to  the  first  count,  except  as  to  seizing  the  slaves,  (after  stating  the  treaty, 
and  that  the  plaintiff"  was  a  subject  of  Spain,  in  the  same  terms  as  in  the  above  plea), 
that  the  plaintiff,  at  the  said  time  when  <fec.,  though  well  knowing  the  premises,  was 
concerned  and  employed  in  carrying  on,  and  did  during  and  at  that  time  carry  on  the 
said  trade  or  traffic,  contrary  to  the  provisions  of  the  said  treaty  and  in  violation 
thereof,  at  a  certain  place  on  the  western  coast  of  Africa  north  of  the  equator,  and 
that  in  the  course  of  his  carrying  on  the  said  trade  or  traffic,  and  for  the  purpose 
thereof,  the  plaintiff',  before  the  said  time  when  &c.,  to  wit,  on  &c.,  and  on  divers 
daj's  and  times  between  that  day  and  the  said  time  when  &c.,  had  caused  and  pro- 
cured the  said  goods,  chattels,  effects,  &c.  in  the  first  count  mentioned  to  be  imported 
to  the  said  place  on  the  west  coast  of  Africa,  for  the  purpose  and  with  the  intent  of 
using  the  same  in  carrying  on  the  said  trade  or  traffic,  contrary  to  the  provisions  of 
the  said  treatj'  and  in  violation  thereof,  to  wit,  by  the  exchanging  the  said  goods, 
chattels,  efi'ects,  &c.,  respectively  for  human  beings,  and  obtaining  such  human  beings  in 
exchange  for  the  same  respectively,  and  of  thereupon  transporting  them,  the  said  human 
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beings  so  obtained,  to  certain  other  parts  beyond  the  seas,  to  wit,  the  West  Indies,  to  be 
theie  sold  and  useil  as  slaves,  contrary  to  the  provisions  of  the  said  treaty  and  in  viola- 
tion thereof  ;  and  that  the  plaintiff',  at  the  said  time  when  &c.,  was  possessed  of  the  said 
goods,  chattels,  effects,  &c.  at  the  said  place,  for  the  sole  purpose  of  being  so  used  in  carry- 
ins;  on  the  same  trade  or  traffic,  to  wit,  in  manner  aforesaid  ;  and  that  the  plaintiff 
was  then  about  and  intended  to  use,  and  would  then  have  used,  the  said  goods, 
chattels,  effects,  &c.,  in  manner  and  for  the  purpose  aforesaid,  in  carrying  on  the  said 
trade  or  traffic,  [171]  contrary  to  the  provisions  of  the  said  treaty  and  in  violation 
thereof,  had  not  the  defendant  seized,  taken,  and  carried  away  the  same,  as  herein- 
after mentioned  :  whereupon  the  defendant,  then  being  a  subject  of  this  kingdom, 
and  holding  the  rank  of  commander  in  the  Royal  Navy  thereof,  and  being  the  com- 
mander of  a  vessel  of  war,  to  wit,  the  "  Wanderer,"  in  the  naval  service  thereof,  and 
duly  authorised  and  instructed  to  carry  into  effect  the  provisions  of  the  said  treaty  in 
thenianner  therein  provided,  in  order  to  prevent  the  plaintiff  from  so  using  the  said 
goods,  chattels,  effects,  &e.,  and  from  violating  the  ti'eaty  aforesaid,  and  as  servant  of 
her  Majesty  Queen  Victoria,  then  and  still  being  the  Queen  of  this  kingdom,  and  by 
her  command,  did,  to  wit,  at  the  said  time  when  &c.,  seize,  take,  and  carry  away  the 
said  goods,  chattels,  effects,  &c.,  using  no  moie  force  and  doing  no  more  than  was 
necessary  for  the  purpose  of  preventing  the  plaintiff  from  so  using  the  said  goods, 
chattels,  effects,  &c.,  contrary  to  the  said  treaty,  and  in  violation  thereof :  qua3  sunt 
eadem  &c.     Verification. 

Fourteenth,  to  the  second  count,  that  the  goods,  chattels,  effects,  &c.  in  that 
count  mentioned  were  not  the  goods,  chattels,  &c.  of  the  plaintiff,  modo  et  forma. 

kSixteenth,  to  the  second  count,  a  similar  plea  to  the  ninth. 

The  plaintiff  joined  issue  on  the  first,  second,  and  fourteenth  pleas,  and  to  the 
fourth  ieplied,(a)  that,  though  true  [172]  it  is  said  that  the  said  treaty  was  entered 

(a)  The  replications  in  the  4th,  9th,  and  16th  pleas  were  originally  as  follows  : — 
That,  at  the  said  time  when  &c.,  the  said  slaves  were  on  land,  and  at  the  said  place 
in  the  said  pleas  mentioned,  being  a  certain  place  or  country  called  Gallinas,  and  not 
parcel  or  within  the  dominions  of  the  Queen  of  Great  Britain  or  of  the  Queen  of 
Spain,  or  subject  to  the  laws,  treaties,  or  regulations  either  of  Great  Britain  or  of 
Spain,  to  wit,  on  the  continent  of  Africa,  and  were  not,  nor  were  nor  was  any  or 
either  of  them,  on  board  any  ships  or  vessels,  nor  had  the  same,  or  any  or  either  of 
them,  been  at  any  time  met  with  or  found  by  the  defendant  or  by  the  said  ship  of 
war  whereof  he  was  such  commander,  or  by  any  ship  of  war  or  cruiser  of  her  Majesty 
the  Queen  of  Great  Britain  or  the  Queen  of  Spain,  upon  or  during  any  voyage,  neither 
had  any  ship  oi-  vessel  having  the  said  slaves,  or  any  or  either  of  them,  on  beaid 
thereof,  or  intending  to  receive  the  same,  or  any  or  either  of  them,  on  board  thereof, 
or  from  which  the  same,  or  any  or  either  of  them,  had  been  disembarked,  been  met 
with  or  found  b}'  the  defendant,  or  by  the  said  ship  of  war  whereof  he  was  such  com- 
mander, or  by  any  ship  of  war  or  cruiser  of  her  Majesty  the  Queen  of  Great  Britain 
or  of  the  Queen  of  Spain,  upon  or  during  any  voyage,  nor  taken  nor  detained,  visited 
or  searched,  by  the  defendant  or  by  any  otiicer  commanding  any  ship  or  either  of 
their  said  Majesties,  under  the  provisions  of  the  said  treaty.     Verification. 

To  these  replications  the  defendant  demurred  ;  and  his  point  for  argument  was, 
that  the  replications  admitted  an  intended  violation  of  the  treaty,  which  the  defen- 
dant was  justified  in  preventing. 

Sir  T.  Wilde  argued  in  support  of  the  demurrers  (5th  June  and  13th  Nov.  1844), 
and  cited  the  following  statutes  and  cases  : — .51  Geo.  3,  c.  23  ;  58  Geo.  3,  c.  36  ; 
6  &  7  Will.  4,  c.  6  ;  Cmuvai/  v.  Gnu/ {10  East,  536) ;  Johnstone  v.  Sutton  (1  T.  R.  546) ; 
Fmhes  v.  Codirane  (2  B.  &  C.  448) ;  Madrazo  v.  Wilks  (3  B.  &  Aid.  353) ;  The 
Amedie  (1  Dod.  84,  n.) ;  The  Donna  Marianna  (IDod.  91) ;  The  Diana  (1  Dod.  95) : 
Handcoek  v.  Baker  (2  B.  &  P.  260). 

Sir  F.  Kelly  argued  for  the  plaintiff,  and  cited  the  following  statutes  and  eases  : 
—5  Geo.  4,  c.  113;  6  &  7  Vict.  c.  98;  Le  Louis  (2  Dod.  210);  Com.  Dig.  tit. 
"Pleader,"  3  M.  16). 

Sir  T.  Wilde,  in  reply,  cited  47  Geo.  3,  sess.  1,  c.  36  :  5  Geo.  4,  c.  113  ;  and  3  & 
4  Will.  4,  c.  73. 

The  Court  suggested  that  the  replications  should  be  amended  by  ti'aversing  the 
command  of  the  Queen,  which  was  accordingly  done. 
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into  and  concluded  as  in  that  plea  mentioned,  and  that  the  said  treaty  was  so  ratified 
and  the  ratifications  thereof  so  exchanged  as  therein  mentioned,  and  that  the  said  act 
of  Parliament  was  so  passed  as  therein  mentioned,  and  that  the  defendant  was  so 
holding  such  rank  and  was  such  commander,  and  duly  authorised  and  instructed,  as  in 
that  plea  mentioned,  to  carry  into  effect  the  provisions  of  the  said  treaty  in  the 
manner  in  the  said  treaty  provided,  for  replication  nevertheless  the  plaintiff  saith, 
that  [173]  the  defendant,  at  the  said  time  when  &c.,  seized,  took,  and  carried  away 
the  said  slaves  without  the  command  of  her  Majesty  Queen  Victoria,  and  not  bj'  the 
command  of  her  said  Majesty,  modo  et  forma,  concluding  to  the  country. 

There  were  similar  replications  to  the  ninth  and  sixteenth  pleas. 

M.  I).  Hill  (a)  opened  the  case  on  behalf  of  the  plaintiff,  and,  after  adverting  to 
the  statutes  .t8  Geo.  3,  sess  1,  c.  36,  and  6  &  7  Will.  4,  c.  6,  relied  upon  the  case  of 
Mailmzo  v.  Wilks  (3  B.  &  Aid.  353)  as  an  express  authority  to  shew  that  a  foreigner, 
who  is  not  prohibited  from  carrying  on  the  slave  trade  by  the  laws  of  his  own  country, 
may,  in  a  British  court  of  justice,  recover  damages  sustained  by  him  in  respect  of 
the  wrongful  seizure,  by  a  British  subject,  of  a  cargo  of  slaves  on  board  a  ship  then 
employed  by  him  in  carrying  on  the  African  slave  trade 

The  following  facts  were  pi'oved  in  evidence  : — The  plaintiff  was  a  Spaniard,  who 
carried  on  the  slave  trade  at  the  Gallinas,  on  the  western  coast  of  Africa,  north  of  the 
etjuator.  He  possessed  barracoons  or  factories  at  Kamasura.  Chieore,  Dombocorro, 
Etaro,  and  other  places  in  the  Gallinas.  The  defendant  held  the  rank  of  commander 
in  the  Koyal  Navy,  and  in  March,  1840,  had  been  placed,  as  senior  otlicer,  in  charge 
of  a  part  of  the  coast  of  Africa  lying  between  Capes  Verde  and  Palmas,  with  instruc- 
tions to  suppiess  the  slave  trade.  Whilst  so  engaged,  he  received  a  letter  dated  the 
30th  of  October,  1840,  from  Colonel  Sir  Richard  Doherty,  the  then  Governor  of  Sierra 
Leone,  requesting  him  to  take  measures  for  the  immediate  liberation  of  a  negro  woman 
named  Fry  Norman,  and  her  child,  Biitish  subjects  belonging  to  Sierra  Ijcone,  who 
were  detained  [174]  as  slaves  at  the  Gallinas  by  Prince  Manna,  the  eldest  son  of 
King  Siacca,  the  negro  sovereign  of  that  country.  This  letter  contained  the  following 
passage  : — "  But  should  it  be  found  impossible  to  effect  this  object  without  resorting 
to  force,  you  will  employ  force  as  far  as  may  be  necessary,  and  as  your  orders  and 
the  rules  of  your  service  may  permit.  Should  circumstances  require  it,  I  shall  be 
prepared  to  assist  you,  to  the  extent  of  my  ability,  with  a  military  party  from  this 
garrison,  or  iu  such  other  manner  as  may  appear  to  you  advisable."  Accordingly, 
on  the  19th  of  November,  1840,  the  defendant,  having  previously  issued  a  "general 
order"  respecting  the  expedition,  entered  the  Gallinas  river  with  the  British  vessels 
"  Wanderer,"  "  Kolla,"  and  "  Saracen."  and  an  armed  force  of  about  1 20  men.  Observing 
that  the  Spaniards  were  carrying  off  in  their  canoes  a  number  of  slaves,  the  defendant 
chased  them,  and  succeeded  in  capturing  about  ninety,  amongst  whom  were  two 
British  subjects,  named  John  Fraser  and  John  Parker.  The  defendant  landed  at 
Dombocorro,  and,  having  taken  possession  of  the  plaintiff's  barracoons,  spiked  the 
guns  and  placed  sentinels  at  the  doors.  At  this  time  the  government  of  the  Gallinas 
consisted  of  King  Siacca,  his  eldest  son  Prince  Manna,  and  three  chiefs  of  the  name 
of  Rogers.  The  defendant  wrote  to  King  Siacca,  demanding  the  liberation  of  Fry 
Norman  and  her  child,  and  complaining  of  the  conduct  of  the  Spaniards  in  carrying 
on  the  slave  trade.  Several  letters  having  passed,  the  woman,  Fry  Norman,  and  her 
child  were  delivered  up  ;  and  on  the  21st  of  November,  1840,  the  following  treaty 
was  concluded  and  signed  by  the  defendant,  and  Prince  Manna  on  behalf  of  King 
Siacca  (who  was  bedridden  from  old  age),  and  the  chiefs  of  the  country : — 

"In  consequence  of  the  white  slave-dealers  settled  in  the  river  Gallinas  having 
prevented  the  boats  of  her  Britannic  [175]  Majesty's  ships  from  receiving  the  common 
rights  of  humanity  when  in  distress  and  seeking  refuge  in  King  Siacca's  waters,  in 
violation  of  his  dignity  and  of  his  rights,  thus  exposing  him  to  differences  with  the 
Queen  of  England  ;  and  also  in  consequence  of  a  Sierra  Leone  boy  having  been  made 
a  slave  of  by  these  men  at  the  river  Gallinas,  who  was  discovered  and  released  by 
Commander  iJenman  on  the  19th  inst. — 

"  1st.  King  Siacca  engages  totally  to  destroy  the  factories  belonging  to  these  white 
men  without  delay. 

(a)  M.  D.  Hill,  Martin,  and  F.  Piobinson,  for  the  plaintiff.  The  Attorney-General. 
Godson,  Cockburn,  and  Willes,  for  the  defendant. 
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"  2nd.  King  Siacca  engages  to  give  up  to  Commander  Denman  all  the  slaves  who 
were  in  the  barraeoons  of  the  white  slave-dealers  when  he  entered  the  river,  and  have 
been  carried  oft"  into  the  hush. 

"3rd.  King  Siacca  engages  to  send  these  had  white  men  out  of  his  country  by 
the  first  opportunity,  and  within  one  month  from  this  date. 

"  4th.  King  Siacca  binds  himself  in  the  most  solemn  manner  that  no  white  men 
shall  ever  for  the  future  settle  in  his  country  for  the  purpose  of  slave  trading. 

"  5th.  Commander  Denman,  upon  the  part  of  her  Britannic  Majesty,  promises 
never  to  molest  any  of  the  legitimate  commerce  of  the  Gallinas  ;  but  that,  on  the 
contrary,  her  .ships  shall  afford  every  assistance  to  King  Siacca's  subjects,  and  take 
every  opportunity  of  promoting  his  commerce. 

"6th.  The  Governor  of  Sierra  Leone  will  use  his  influence  to  get  the  Sierra 
Leone  people  to  open  the  trade  with  King  Siacca's  country. 

"  7th.  No  white  men  from  Sierra  Leone  shall  settle  down  in  King  Siacca's  countrj' 
without  his  full  permission  and  consent. 

"8th.  All  complaints  that  King  Siacca  may  have  to  make  hereafter  concerning 
any  of  her  Majesty's  ships,  he  is  requested  to  forward  at  once  to  Sierra  Leone ;  and 
a  full  investigation,  and  such  redress  as  the  occasion  may  require,  [176]  is  solemnly 
promised  by  Commander  Denman  on  the  part  of  her  Britannic  Majesty. 

"Done  at  Dombocorro,  in  the  river  Gallinas,  this  21st  day  of  November,  1840. 

"Prince  Manna  x  (mark). 
"  LicoMi  Rogers  ><;  (mark). 
"John  Siliphi  Rogers  ><1  (mark). 
"Signed,         Jos.  Denman,  Commander  and  Senior  Officer 
on  the  Sierra  Leone  station." 

On  the  23rd  of  November,  the  defendant,  in  the  execution  of  this  treaty,  com- 
menced burning  the  plaintiffs  barraeoons.  On  one  occasion,  at  the  request  of  Prince 
Manna,  the  defendant  with  his  own  hand  fired  two  rockets,  which  burnt  the  barraeoons 
at  Kamasura.  The  defendant  also  set  fire  to  the  village  of  Chicore,  by  which  the 
plaintiff's  barraeoons  in  that  place  were  destroyed.  Before  the  expedition  landed, 
there  were  about  300  slaves  in  these  barraeoons,  besides  great  quantities  of  cotton 
and  woollen  goods,  gunpowder,  spirits,  and  goods  of  various  descriptions  adapted 
for  slave  traffic.  On  the  approach  of  the  expedition,  the  slave-dealers  deserted  the 
factories,  and  let  loose  the  slaves,  who  were  driven  up  the  country.  Great  numbers- 
of  these  slaves  were  afterwards  taken  by  the  defendant  and  carried  to  Sierra  Leone, 
where  they  were  emancipated.  The  goods  weie  claimed  by  King  Siacca,  as  forfeited 
in  consequence  of  the  owner  having  acted  in  defiance  of  his  law,  and  were  delivered 
up  to  him ;  the  gunpowder  was  thrown  into  the  river ;  and  the  casks  of  spirits  were 
broken  in,  and  the  spirits  allowed  to  flow  away  on  the  sand,  it  being  suggested  that 
they  were  poisoned.  The  defendant  continued  to  fire  the  barraeoons  until  the  26th, 
(that  at  Dombocorro  being  the  last  destroyed),  when  he  re-embarked  and  proceeded 
to  Sierra  Leone,  having  succeeded  in  liberating  841  slaves.  On  the  28th  the  defendant 
wrote  to  the  Governor  of  Sierra  Leone  a  detailed  account  of  these  proceedings  at  the 
Galli-[177]-nas.  The  Governor  of  Sierra  Leone  forwarded  to  Lord  John  Russell, 
then  being  her  Majesty's  principal  Secretary  of  State  for  the  Colonial  Department, 
a  despatch  dated  the  7th  of  December,  1840,  inclosing  the  defendant's  account  of 
these  proceedings.  A  report  was  also  sent  by  the  defendant  to  Captain  Tucker,  the 
senior  officer  of  her  Majesty's  ships  and  vessels  on  the  western  coast  of  Africa,  who 
forwarded  the  same  to  the  Lords  Commissioners  of  the  Admiralty.  On  the  17th 
of  March,  1641,  the  following  letter,  signed  by  the  Undersecretary  of  the  Colonial 
Department,  was  sent,  by  the  direction  of  Lord  John  Russell,  to  the  Foreign  Office, 
addressed  to  one  of  the  undersecretaries.  Viscount  Palmerston  then  being  her 
Majesty's  principal  Secretary  of  State  for  the  Foreign  Department  :— 

"  Downing  Street. 
"Sir,— I  am  directed  by  Lord  John  Russell  to  transmit  to  you  herewith,  for  the 
information  of  Viscount  Palmerston,  copies  of  two  despatches,  and  of  their  inclosures, 
which  have  been  received  from  the  preceding  and  present  governors  of  Sierra  Leone  ; 
the  former  reporting  the  proceedings  of  Commander  the  Honourable  Joseph  Denman, 
in  the  Gallinas,  by  which  that  officer  has  effected  the  recovery  of  two  of  her  Majesty's 
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subjects  from  captivity,  the  destruction  of  eight  slave  factories,  and  the  liberation  of 
841  slaves  :  and  the  latter  despatch  reporting  the  circumstances  under  which  a  slave- 
dealer  named  Canot  has  surrendered  himself  and  104  slaves.  I  am  to  request,  that, 
in  laj'ing  these  papers  before  Viscount  Palmerston,  you  will  state  to  his  Lordship  that 
Lord  John  Russell  proposes  to  present  them  to  Parliament,  by  command  of  her 
Majesty,  omitting  only  certain  passages  relating  to  Canot ;  and  that,  with  his  Lord- 
ship's concurrence.  Lord  John  Eussell  further  purposes  to  convey  to  the  Governor  of 
Sierra  Leone  his  entire  approbation  of  Colonel's  Doberty's  conduct  in  urging  the 
interposition  of  her  Majesty's  naval  officers  on  behalf  [178]  of  the  woman  and  child 
who  were  detained  in  the  Gallinas  ;  and,  secondly,  to  represent  to  the  Lords  Com- 
missioners of  the  Admiralty,  that  her  Majesty's  government  entertain  a  high  sense  of 
the  very  spirited  and  able  conduct  of  Commander  Denmau,  and  its  important  results 
to  the  interests  of  humanity.     I  am,  sir,  &c.,  "  James  Stephen." 

"  J.  Backhouse,  Esq." 

On  the  23d  March,  1S41,  Sir  John  Barrow,  one  of  the  secretaries  of  the  Admiralty, 
by  command  of  the  Lords  Commissioners,  transmitted  to  the  Foreign  Office  a  copy 
of  the  defendant's  letter  to  the  senior  officer  of  her  Majesty's  ships  on  the  western 
coast  of  Africa,  to  which  the  following  reply  was  sent,  signed  by  one  of  the  under- 
secretaries of  the  Foreign  Department : — ■ 

"[Slave  Trade.] 

"Foreign  Office,  April  6,  1841. 

"  Sir, — I  am  directed  by  Viscount  Palmerston  to  acknowledge  the  receipt  of  your 
letter  of  the  23d  ult.,  inclosing  a  copy  of  a  letter  from  Commander  the  Honourable 
Joseph  Denman,  reporting  his  proceedings  on  the  coast  of  Africa  in  putting  down  the 
slave  trade.  I  am  to  request  that  you  will  state  to  the  Lords  Commissioners  of  the 
Admiralty,  that  Lord  Palmerston  is  of  opinion  that  the  conduct  of  Commander 
Denman,  in  his  proceedings  against  the  slave  factories  at  the  Gallinas,  ought  to  be 
approved.  And  I  am  to  add,  that  Lord  Palmerston  would  recommend  that  similar 
operations  should  be  executed  against  all  the  piratical  slave  trade  establishments  which 
may  be  met  with  on  parts  of  the  coast  not  belonging  to  any  civilised  power.  The 
course  pursued  by  Captain  Denman  seems  to  be  the  best  adapted  for  the  attainment 
of  the  object  in  view  ;  and  the  commanding  officers  of  such  of  her  Majesty's  cruisers 
as  may  be  employed  in  such  duties  should  endeavour  to  obtain  the  formal  permission 
of  the  native  chiefs  for  the  destruction  [179]  of  the  slave  factories  within  their 
territories,  leaving  to  those  chiefs  all  the  merchandize  which  may  be  stored  up  in 
those  factories,  the  British  officers  contenting  themselves  with  destroying  the  factories, 
and  conveying  to  Sierra  Leone  any  slaves  that  may  be  found  in  them.     I  am,  &c., 

"J.  Backhouse." 

On  the  7th  April,  1841,  the  following  letter  was  sent  from  the  Colonial  Office  to 
the  Admiralty,  addressed  to  one  of  the  under-secretaries : — 

"  Downing  Street. 

"  Sir, — I  am  directed  by  Lord  John  Eussell  to  transmit  to  you  herewith  inclosed 
copies  of  one  despatch,  and  of  its  inclosures,  and  an  extract  of  another  despatch,  with 
copy  of  its  inclosure,  which  have  been  received  from  the  preceding  and  present 
governors  of  Sierra  Leone,  reporting  the  proceedings  of  Commander  the  Honourable 
Joseph  Denman  at  the  Gallinas,  by  which  that  officer  has  effected  the  recovery  of  two 
of  her  Majesty's  subjects,  the  destruction  of  eight  slave  factories,  and  the  liberation 
of  841  slaves ;  and  I  am  to  request  that  you  will  lay  these  papers  before  the  Lords 
Commissioners,  and  move  their  Lordships  to  express  to  Commander  Denman  the  high 
sense  which  her  Majestj^'s  government  entertain  of  his  very  spirited  and  able  conduct 
at  the  Gallinas,  and  of  its  important  results  to  the  interests  of  humanity. 

"I  am  further  directed  to  request  that  you  will  move  the  Lords  Commissioners  to 
instruct  the  officers  commanding  her  Majesty's  ships  and  vessels  on  the  western  coast 
of  Africa,  that  it  is  the  opinion  of  her  Majesty's  government,  that  operations  similar 
to  those  undertaken  by  Commander  Denman  at  the   Gallinas  should   be   executed 
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against  all  the  piratical  slave  trade  establishments  which   may  be  met  with  on  parts 
of  the  coast  not  belonging  to  any  civilised  power.     I  am,  &c. 

"R.  More  O'Ferrall,  Esq.,  M.P.  "James  Stephen." 

[180]  On  the  28th  July,  1841,  the  following  letter  was  sent  from  the  Foreign 
Office  to  the  Admiralty,  addressed  to  one  of  the  under-secretaries : — 

"Sir, — I  am  directed  by  Viscount  Palmerston  to  acknowledge  the  receipt  of  your 
letter  of  the  14th  instant,  transmitting  copy  of  Commander  Denman's  report  of  his 
proceedings  at  the  Gallinas  in  November  last. 

"  I  am"  to  request  that  you  will  state  to  the  Lords  Commissioners  of  the  Admiralty, 
that  Lord  Palmerston  is  of  opinion  that  the  proceedings  of  Commander  Denman  on 
the  occasion  in  question  were  highly  meritorious,  and  that  it  is  extremely  desirable 
that  a  similar  course  should  he  pursued  in  other  places  along  the  coast  of  Africa,  not 
being  possessions  of  any  European  power,  at  which  slave  trade  factories  have  been 
established. 

"  Lord  Palmerston  conceives  there  can  be  little  doubt,  that,  in  all  such  cases,  an 
agreement  might  be  made  with  the  native  chiefs  similar  to  that  which  was  made  by 
Commander  Denman  with  the  Gallinas  chiefs  ;  but  if  such  an  agreement  should  in 
any  case  be  found  impossible,  the  commanders  of  her  Majesty's  ciiiisers  would  be 
perfectly  justified  in  considering  European  slave  traders  established  in  the  territory 
of  the  native  chiefs  as  persons  engaged  in  a  piratical  undertaking ;  and  the  British 
commander  would  be  warranted  in  landing  and  destroying  the  barracoons,  and  the 
goods  contained  in  them,  and  in  liberating  and  carrying  off  to  Sierra  Leone  the  slaves 
whom  they  might  find  therein. 

"Lord"  Palmerston  is  of  opinion,  however,  that  it  would  be  necessary,  in  such 
cases,  that  full  and  complete  proof  should  be  recorded  that  the  buildings  and  property 
destroyed  were  employed  for  slave  trade,  in  order  that  her  Majesty's  government 
might  be  able  to  give  an  indisputable  answer  to  any  application  which  might  at  any 
time  be  made  on  behalf  of  the  slave  traders,  upon  the  false  pretence  that  they  were 
men  engaged  in  legal  commerce. — I  am,  &c.,  "LevesON." 

[181]  The  above  letters  were  referred  to  in  the  margin  as  annexes  to  the  following 
letter  from  Lord  Aberdeen,  then  Secretary  of  State  for  Foreign  Affairs,  to  the  Lords 
of  the  Admiralty,  and  were  read,  together  with  that  letter,  as  part  of  the  plaintiff's 
evidence  : — 

"Foreign  Office,  May  20,  1842. 
"  My  Lords, — I  beg  to  call  your  attention  to  the  subject  of  the  instructions  given 
to  her  Majesty's  naval  officers  employed  in  suppressing  slave  trade  on  the  coast  of 
Africa,  and  to  the  proceedings  which  have  taken  place  with  reference  thereto,  as 
detailed  in  the  papers  named  in  the  margin  of  this  letter.  Her  Majesty's  Advocate- 
General,  to  whom  these  papers  have  been  submitted,  has  reported  that  he  cannot  take 
upon  himself  to  advise  that  all  the  proceedings,  described  as  having  taken  place  at 
Gallinas,  New  Cestos,  and  Sea  Bar,  are  strictly  justifiable,  or  that  the  instructions 
of  her  Majesty's  naval  officers,  as  referred  to  in  these  papers,  are  such  as  can  with 
perfect  legality  be  carried  into  execution.  The  Queen's  Advocate  is  of  opinion,  that 
the  blockading  rivers,  landing  and  destroying  buildings,  and  carrying  of  persons  held 
in  slavery  in  countries  with  which  Great  Britain  is  not  at  war,  cannot  be  considered 
as  sanctioned  bv  the  law  of  nations  or  by  the  piovisions  of  any  existing  treaties ;  and 
that,  however  desirable  it  may  be  to  put  an  end  to  the  slave  trade,  a  good,  however 
eminent,  should  not  be  obtained  otherwise  than  by  lawful  means.  Accordingly,  and 
with  reference  to  the  proceedings  of  Capt.  Nurse  at  Rio  Pengas,  on  the  28th  April, 
1841,  as  well  as  to  letters  addressed  from  this  department  to  the  Admiralty  on  the 
6th  April,  the  1st  and  i7th  June,  and  the  28th  of  July  of  last  year,  I  would  submit 
to  the  consideration  of  your  Lordships,  that  it  is  desirable  that  her  Majesty's  naval 
officers  employed  in  suppressing  the  slave  trade  should  be  instructed  to  abstain  from 
destroying  slave  factories  and  carrying  off  persons  held  in  slavery,  unless  the  power, 
upon  [182]  whose  territory  or  within  whose  jurisdiction  the  factories  or  the  slaves  are 
found,  should,  by  treaty  with  Great  Britain  or  by  formal  written  agreement  with 
British  officers,  have  employed  her  Majesty's  naval  forces  to  take  these  steps  for  the 
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suppression  of  the  slave  trade  ;  and  that  if,  in  proceeding  to  destroy  any  factory,  it 
should  be  found  to  contain  merchandise  or  other  property  which  there  may  be  reason 
to  suppose  to  belong  to  foreign  traders,  care  should  be  taken  not  to  include  such 
property  in  the  destruction  of  the  factory.  With  respect  to  that,  the  terms  '  blockade  ' 
and  '  blockading '  have  been  used  by  British  naval  officers  when  adverting  to  the  laud- 
able practice  of  stationing  cruisers  off  the  slave-factory  stations,  with  a  view  the  better 
to  intercept  vessels  carrying  on  slave  trade,  contrary  to  treaties  between  Great  Britain 
and  the  powers  to  which  such  vessels  belong;  but  as  the  term  'blockade,'  properly 
used,  extends  to  an  interdiction  of  all  trade,  and  indeed  all  communication,  with  the 
place  blockaded,  I  beg  leave  to  submit  for  your  Lordships'  consideration  whether  it 
will  not  be  proper  to  caution  her  Majesty's  naval  officers  upon  this  head,  lest,  by  the 
inadvertent  and  repeated  use  of  the  term  'blockade,'  the  exercise  of  the  duty  confided 
to  British  officers  in  suppressing  slave  trade  might  by  any  one  be  confounded  with 
the  very  different  one  of  actual  blockade. — I  have,  &c.,  "Aberdeen." 

The  correspondence  relating  to  these  proceedings  was  laid  before  Parliament,  and 
by  the  10  &  11  Vict.  c.  107,  a  sum  of  £7500  was  appropriated  for  the  suppression  of 
the  slave  trade  on  the  coast  of  Africa,  £4000  of  which  was  voted  to  the  defendant 
and  his  men  for  their  services  at  the  Gallinas.  The  present  action  was  commenced  in 
the  year  1S42. 

The  Attorney-General.  With  respect  to  the  plea  denying  the  plaintiff's  property 
in  the  slaves,  it  is  submitted  [183]  that  the  plaintiff  is  bound  to  prove  his  right.  It 
is  true,  that,  by  the  municipal  law,  persons  may  have  a  property  in  slaves ;  but  ever^' 
one  being  of  natural  right  free,  the  onus  of  shewing  such  a  property  is  cast  on  the 
party  who  claims  it.  This  subject  is  fully  discussed  by  Chancellor  Kent  in  his  Com- 
mentaries (vol.  1,  pp.  191,  200,  ith  edit.),  where,  after  adverting,  amongst  other  cases, 
to  that  of  The  Antelope  (10  Wheaton  Rep.  U.  S.  66),  decided  in  the  Supreme  Court 
of  the  United  States  in  the  year  182-5,  he  thus  states  the  result: — "The  doctrine  in 
the  case  of  The  Antelope  and  in  the  English  cases  therein  referred  to,  is,  that  a  right 
of  bringing  in  for  adjudication  in  time  of  peace  foreign  vessels  engaged  in  the  slave 
trade  and  captured  on  the  high  seas  for  that  cause,  did  not  exist;  and  vessels  so 
captured  would  be  restored,  unless  the  trade  was  also  unlawful  and  prohibited  by  the 
countrj'  to  which  the  vessel  belonged ;  and  if  a  claim  be  put  in  for  Africans  as  slaves 
and  property,  the  onus  probandi  is  thrown  upon  the  claimant  to  make  specific  proof 
of  the  individual  proprietary  interest,  according  to  the  laws  of  the  country  to  which 
the  vessel  belongs."  At  one  time,  indeed,  it  was  supposed  that  the  slave  trade  was 
piratical  and  illegal  by  the  common  law  of  nations  ;  that  doctrine,  however,  was 
qualified  in  the  case  of  Le  Louis  {2  Dod.  210).  The  decision  in  Mudrazo  v.  JFilles 
(3  B.  &  Aid.  353),  which  is  relied  upon  by  the  plaintiff",  turned  on  the  words  of  the 
treaty  of  1817,  by  which  Spain  declared  the  slave  trade  illegal,  but  at  the  same  time 
reserved  to  herself  the  right  of  trafficking  in  slaves  within  her  own  dominions.  That 
is  provided  against  by  the  treaty  of  the  28ch  June,  1835,  embodied  in  the  6  & 
7  Will.  4,  c.  6  ;  by  the  first  article  of  which  "the  slave  trade  is  again  declared  on  the 
part  of  Spain  to  be  thenceforward  totally  and  finally  abolished  in  all  parts  of  the 
world."  By  Article  II.,  "  Her  Majesty  the  Queen-[184]-Kegent  of  Spain,  during  the 
minority  of  her  daughter.  Donna  Isabella  the  Second,  engages  that,  immediately  after 
the  exchange  of  the  ratifications  of  the  present  treaty,  and  from  time  to  time  after- 
wards as  it  may  become  needful,  her  Majesty  will  take  the  most  effectual  measures 
for  preventing  the  subjects  of  her  Catholic  Majesty  from  being  concerned,  and  her 
flag  from  being  used,  in  carrying  on  in  any  way  the  trade  in  slaves  ;  and  especially 
that,  within  two  months  after  the  said  exchange,  she  will  promulgate  throughout  the 
dominions  of  her  Catholic  Majesty  a  penal  law,  inflicting  a  severe  punishment  on  all 
those  her  Catholic  Majesty's  subjects  who  shall,  under  any  pretext  whatsoever,  take 
any  part  whatever  in  the  traffic  in  slaves."  It  is  said  that  the  defendant  must  prove 
an  act  of  state  carrying  out  the  treaty ;  but  that  is  not  necessary.  If  the  Crown, 
acting  on  behalf  of  the  people,  makes  a  treaty,  no  subject  has  a  right  to  bring  an 
action  for  anything  done  in  pursuance  of  that  treaty,  whether  sanctioned  by  the 
municipal  law  or  not ;  for  his  assent  is  virtually  implied  to  every  act  of  his  own 
government :  Conv;ay  v.  Gray  (10  East,  536). 

Secondly.  The  documents  adduced  in  evidence  prove  the  issues  raised  on  the  fourth, 
ninth,  and  sixteenth  pleas.     On  the  6th  and  7th  of  April  and  28th  of  July,  1841, 
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two  of  the  principal  Secretaries  of  State  expressed  their  approval  of  the  defendant's 
conduct;  and,  as  the  Crown  can  do  no  act  except  through  its  responsible  advisers, 
their  approval  is  equivalent  to  the  Queen's  command.  It  is  not  necessary  that  the 
command  should  be  antecedent  to  the  act  done.  In  the  case  of  The  L'olla  (6  Rob. 
364),  where  an  American  ship  and  cargo  were  proceeded  against  for  a  breach  of  the 
blockade  of  Monte  Video  imposed  by  the  British  commander  Sir  Home  Popham, 
without  any  communication  with  his  government,  Loixl  Stowell,  in  delivering  judg- 
ment, sa3's  :  [185]  "  However  irregularly  he  may  have  acted  towards  his  own  govern- 
ment, the  subsequent  conduct  of  Government,  in  adopting  that  enterprise,  by  directing 
a  further  extension  of  that  conquest,  will  have  the  effect  of  legitimating  the  acts  done 
by  him,  so  far  at  least  as  the  subjects  of  other  countries  are  concerned."  In  Best  on 
Presumptions  of  Law  and  Fact  (page  28)  it  is  stated  to  be  "a  fixed  principle,  that 
every  ratification  has  relation  back  to  the  time  of  the  act  done — Omnis  ratihabitio 
retrotrahitur  et  mandate  wquiparatur."  Many  authorities  to  the  same  effect  are 
collected  in  a  note  to  the  case  of  Potter  v.  Nmih  (1  Saund.  347  c),  where,  treating  of 
the  authority  of  a  bailiff  to  distrain,  it  is  said  :  "  It  is  sufficient  for  the  defendant  in 
his  cognizance  to  say  generally  'as  bailiff  of  J.  S.,' without  shewing  his  authority; 
and  a  subsequent  agreement  by  J.  S.  to  the  distress  amounts  to  an  authority,  as  much 
as  if  he  had  previously  directed  the  defendant  to  distrain  :  Bro.  Traverse,  3  ;  4  Mod. 
378,  Lamb  v.  Mills;  11  Mod.  112,  Trerillian  v.  Pine.  Therefore,  if  he  makes  cogni- 
zance as  bailiff  to  the  King,  he  need  not  allege  a  patent ;  Bro.  Bailiff,  2  ;  or  to  a 
corporation,  he  need  not  allege  a  deed,  or  say  it  was  by  their  command :  3  Lev.  107, 
Manbi/  V.  Long."  The  effect  of  this  ratification  by  the  Crown  was  to  render  the 
defendant's  act  an  act  of  state,  in  respect  of  which  no  action  can  be  maintained : 
Elphinstone  v.  Bedreechund  (1  Knapp,  316). 

M.  D.  Hill.  Assuming  that  there  was  a  ratification,  it  will  not  support  the  issues 
raised  on  the  Queen's  command.  The  principle  on  which  the  "ratihabitio"  has 
proceeded  is,  that  it  is  part  of  the  law  of  principal  and  agent,  and  it  has  never  been 
used  for  the  protection  or  justification  of  the  agent,  but  where  the  act  done  is  founded 
on  a  right  existing  in  the  principal,  and  not  in  the  agent  except  as  [186]  authorised 
by  the  principal.  The  fiction  which  carries  back  the  ratification,  and  gives  it  the 
force  and  operation  of  a  prior  command,  is,  like  other  legal  fictions,  in  favour  of 
justice.  The  question  between  the  parties  is  not  whether  the  agent  had  a  right  to 
do  the  act,  but  whether  it  ought  to  have  been  done  at  all ;  and,  therefore,  if  the 
principal  had  a  right  to  do  it,  the  agent  is  empowered  to  vouch  his  subsequent  ratifica- 
tion. That  principal  is  now  attempted  to  be  used  in  a  manner  which  neither  reason, 
justice,  nor  analogy  drawn  from  authority  can  justify.  It  is  not  for  the  purpose  of 
shewing  that  the  act  was  justifiable,  but  for  the  purpose  of  protecting  the  party  com- 
mitting it  against  examination  as  to  whether  it  was  right  or  wrong.  It  is  said  that 
this  is  an  act  of  state,  for  which  the  Crown  is  alone  responsible,  and  not  a  matter  to 
be  tried  by  the  municipal  law.  But  there  has  been  no  publication  of  the  act  in  the 
Gazette,  by  which  the  Queen  of  Spain  could  be  informed  of  the  proper  mode  of  seeking 
redress  for  this  injury  to  one  of  her  subjects. 

Secondly.  There  has  been  no  ratification.  It  does  not  appear  that  the  letters 
of  the  Secretaries  of  State  were  written  by  authority  under  the  Great  Seal,  which  is 
necessary  to  render  the  Crown  responsible  for  an  act  like  the  present,  which  gives 
a  casus  belli  to  the  Queen  of  Spain.  Indeed,  it  does  not  appear  that  the  matter  was 
in  any  way  submitted  to  the  Queen.  The  Court  will  not  presume  a  ratification,  the 
effect  of  which  would  be  to  make  the  Crown  responsible  for  a  violation  of  the  law 
of  nations  towards  a  friendly  power. 

Parke,  B.,  (in  summing  up).  With  respect  to  the  issue,  whether  the  plaintiff 
was  possessed  of  these  .slaves,  your  verdict  must  be  for  the  plaintift".  The  law  on  the 
subject  of  slaves  has  been  settled  by  the  case  of  Le  Louis  (2  Dod.  210),  which  has 
been  referred  to.  That  case  was  decided,  in  the  [187]  year  1817,  by  Sir  William 
Scott,  who  went  fully  into  the  question  of  the  legality  of  the  slave  trade,  and  laid 
down  certain  positions,  which  have  since  been  acquiesced  in  both  in  this  country  and 
abroad.  Those  positions  are,  first,  that  dealers  in  slaves  are  not  pirates  by  the  law 
of  nations,  and  can  only  be  made  so  by  and  according  to  the  terms  of  a  treaty  with 
the  country  to  which  they  belong  prohibiting  the  slave  trade  ;  secondly,  that  trading 
in  slaves  is  not  a  crime  by  the  law  of  nations  ;  thirdly,  that  the  right  of  stopping  and 
searching  ships  in  time  of  peace  is  not  a  right  which  can  belong  to  any  nation  except 
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by  contract  with  the  nation  to  which  such  ships  belong ;  and,  fourthly,  that  if  there 
be  a  law  in  a  particular  country  prohibiting  the  slave  trade,  it  is  not  open  to  every  one 
to  punish  the  offender  against  that  law,  but  proceedings  must  be  taken  in  the  tribunals 
of  his  own  country.  Those  propositions  being  clear,  a  question  arises,  whether  the 
plaintiff  can  maintain  this  action  for  taking  away  his  slaves.  It  is  not  necessarv  to 
decide  whether,  if  he  had  been  simply  in  the  actual  possession  of  slaves,  using  them 
as  slaves,  he  could  have  recovered  against  any  person  who  took  them  away  :  on  that 
point  it  is  not  necessary  to  give  an  opinion,  because,  according  to  the  evidence  on  both 
sides,  he  was  living  at  Gallinas,  where  it  was  lawful  to  possess  slaves.  It  is  contended 
that,  by  the  law  of  Spain,  the  plaintiff  cannot  possess  a  property  in  slaves  for  the 
purpose  of  exporting  them,  as  slaves,  to  the  West  Indies.  However,  there  is  no 
evidence  of  such  law,  and  we  are  all,  therefore,  of  opinion  that  the  second  and 
fourteenth  issues,  both  as  to  the  slaves  and  the  goods,  must  be  found  for  the  plaintiff. 
The  principal  question  is,  whether  the  conduct  of  the  defendant,  in  carryino-  away 
the  slaves,  and  committing  the  other  alleged  trespasses,  can  be  justified  as  an  act  of 
state,  done  by  authority  of  the  Crown.  It  is  not  contended  that  there  was  any  previous 
authority.  If  the  defendant  had  merely  instructions  according  to  the  terras  of  the 
treaty  set  [188]  out  in  the  act  of  Parliament,  those  instructions  would  only  have 
extended  to  the  stopping  of  ships  in  the  high  seas,  within  the  limits  agreed  to  "by  the 
treaty  with  the  Spanish  crown.  Therefore,  the  justification  of  the  defendant  depends 
upon  the  subsequent  ratification  of  his  acts.  A  well-known  maxim  of  the  law  between 
private  individuals  is,  "  Omiiis  ratihabitio  retrotrahitur  et  mandato  sequiparatur." 
If,  for  instance,  a  bailiff  distrains  goods,  he  may  justify  the  act  either  by  a  previous 
or  subsequent  authority  from  the  landlord  ;  for,  if  an  act  be  done  by  a  person  as  ao-ent 
it  is  in  general  immaterial  whether  the  authority  be  given  prior  or  subsequent  to  the 
act.  If  the  bailiff  so  authorised  be  a  trespasser,  the  person  whose  goods  are  seized 
has  his  remedy  against  the  principal.  Therefore,  generally  speaking,  between  subject 
and  subject,  a  subsequent  ratification  of  an  act  done  as  agent  is  equal  to  a  prior 
authority.  That,  however,  is  not  universally  true.  In  the  case  of  a  tenant  from  year 
to  year,  who  has,  by  law,  a  right  to  a  half-year's  notice  to  quit,  if  such  notice  be  o-iven 
by  an  agent,  without  the  authority  of  the  landlord,  the  tenant  is  not  bound  by  it. 
Such  being  the  law  between  private  individuals,  the  question  is,  whether  the  act  of 
the  Sovereign,  ratifying  the  act  of  one  of  his  officers,  can  be  distinguished.  On  that 
subject  I  have  conferred  with  my  learned  brethren,  and  they  are  decidedly  of  opinion 
that  the  ratification  of  the  Crown,  communicated  as  it  has  been  in  the  present  case 
is  equivalent  to  a  prior  command.  I  do  not  say  that  I  dissent ;  but  I  express  my 
concurrence  in  their  opinion  with  some  doubt,  because,  on  reflection,  there  appears 
to  me  a  considerable  distinction  between  the  present  case  and  the  ordinary  case  of 
ratification  by  subsequent  authority  between  private  indi\'iduals.  If  an  individual 
ratifies  an  act  done  on  his  behalf,  the  nature  of  the  act  remains  unchanged,  it  is  still 
a  mere  trespass,  and  the  party  injured  has  his  option  to  sue  either ;  if  the  Crown 
ratifies  an  act,  the  character  of  the  act  becomes  altered,  for  the  ratification  does  not 
give  the  party  injured  the  double  op-[189]-tion  of  bringing  his  action  against  the  agent 
who  committed  the  trespass  or  the  principal  who  ratified  it,  but  a  remedy  against  the 
Crown  only  (such  as  it  is),  and  actually  exempts  from  all  liability  the  person  who 
commits  the  trespass.  Whether  the  remedy  against  the  Crown  is  to  be  pursued  by 
petition  of  right,  or  whether  the  injury  is  an  act  of  state  without  remedy,  except  by 
appeal  to  the  justice  of  the  state  which  inflicts  it,  or  by  application  of  the  individual 
suffering  to  the  government  of  his  country,  to  insist  upon  compensation  from  the 
government  of  this — in  either  view,  the  wrong  is  no  longer  actionable.  I  do  not  feel 
so  strong  upon  the  point  as  to  say  that  I  dissent  from  the  opinion  of  my  learned 
brethren  ;  therefore,  you  have  to  take  it  as  the  direction  of  the  Court,  that  if  the 
Crown,  with  knowledge  of  what  has  been  done,  ratified  the  defendant's  act  by  the 
Secretaries  of  State  or  the  Lords  of  the  Admiralty,  this  action  cannot  be  maintained. 
In  the  documents  which  have  been  read  there  is  ample  evidence  of  ratification,  for  the 
Secretary  of  State  for  Foreign  Affairs,  the  Lords  of  the  Admiralty,  and  the  Secretary 
of  State  for  the  Colonial  Department,  on  receiving  the  report  of  the  Governor  of  Sierra 
Leone,  and  the  account  of  the  transactions  given  by  the  defendant  himself,  expressed 
their  approbation  of  what  he  had  done.  The  acts,  indeed  have  never  been  published, 
and  that  is  one  of  the  circumstances  which  created  a  doubt  in  my  mind.  But,  althouo-h 
the  ratification  was  not  known  before  this  action  was  commenced,  that  fact  makes  no 
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difference  in  the  opinion  of  the  Court.     A  previous  command  would  be  unknown,  if 
given  verbally  ;  and  a  subsequent  ratification,  though  unknown,  will  have  the  same 

efl'ect. 

It  is  argued,  on  the  part  of  the  plaintiff,  that  the  Crown  can  only  speak  by  an 
authentic  in.strument  under  the  Great  Seal,  and  that,  therefore,  the  ratification  ought 
to  have  been  under  the  Great  Seal.  We  are  clearly  of  opinion,  that,  as  the  original 
act  would  have  been  an  act  of  the  Crown,  if  communicated  by  a  written  or  parol 
direction  from  the  [190]  Board  of  Admiralty,  so  this  ratification,  communicated  in 
the  way  it  has  been,  is  equally  good.  I  should  observe  that  the  Court  are  of  opinion 
that  it  is  not  necessary  for  the  defendant  to  prove  the  pleas  which  expressly  state  the 
authority  of  the  Crown  ;  for  if  this  act,  by  adoption,  becomes  the  act  of  the  Crown, 
the  seizure  of  the  slaves  and  goods  by  the  defendant  is  a  seizure  by  the  Crown,  and 
an  act  of  state  for  which  the  defendant  is  irresponsible,  and,  therefore,  entitled  to  a 
verdict  on  the  plea  of  "  Not  guilty." 

The  jury  found  that  the  Crown  had  ratified  the  act  of  the  defendant,  with  full 
knowledge  of  what  he  had  done,  whereupon  a  verdict  was  taken  for  him  on  the  4th, 
9th,  and  16th  pleas.  A  verdict  was  found  for  the  plaintift'  on  the  pleas  of  not 
possessed  of  the  slaves  and  goods ;  and  the  plea  of  "  Not  guilty "  was  entered,  by 
consent,  for  the  plaintift'. 

F.  Robinson  tendered  a  bill  of  exceptions  to  the  above  ruling  ;  but  the  plaintift' 
afterwards  obtained  an  order  to  discontinue,  certain  terms  of  settlement  of  this  and 
other  similar  actions  having  been  agreed  to. 

Memorandum. 

In  this  vacation,  Sir  David  Dundas  resigned  the  office  of  her  Majesty's  Solicitor- 
General,  and  was  succeeded  by  John  Romilly,  Esq.,  one  of  her  Majesty's  counsel,  who 
subsequently  received  the  honour  of  Knighthood. 

[191]    Exchequer  Reports,  Easter  Term,  11  Vict. 

PoTEZ  V.  Glossop.     April  17,  1848. — The  date  a  letter  bears  is  prima  facie  its 

true  date. 

[Discussed,  Bidler  v.  Viscount  Mmmtgarreit,  1859,  7  H.  L.  C.  633.] 

Assumpsit.  The  first  count  of  the  declaration  was  on  a  bill  of  exchange  for  £250, 
of  the  SSth  of  August,  1846,  payable  four  months  after  date,  drawn  by  one  Gardener 
upon  and  accepted  by  the  defendant,  indoi'sed  by  Gardener  to  one  Gadderer,  and  by 
him  indorsed  to  the  plaintift'.  Plea  (amongst  others)  in  substance,  that  the  bill  was 
drawn  and  accepted  for  a  special  purpose,  viz.  that  the  drawer  would  get  it  dis- 
counted, and  pay  the  proceeds  to  the  defendant;  and  from  the  time  of  such 
acceptance,  until  it  was  indorsed  to  Gadderer,  Gardener  held  it  on  those  terms, 
and  that  the  defendant  never  received  any  consideration  for  it ;  that  Gardener  did 
not  get  it  discounted,  but  indorsed  it  without  the  defendant's  consent  to  Gadderer, 
who,  before  and  at  the  time  of  such  indorsement,  knew  that  the  bill  was  held  for 
the  special  purpose  aforesaid ;  that  the  plaintiff  had  notice  of  the  premises  before  it 
was  indorsed  to  her,  and  that  neither  had  Gadderer  or  the  plaintift',  before  such  notice, 
any  right  or  title  to  have  the  bill  indorsed  to  them.  Verification.  There  was  also  a 
plea,  that  the  defendant  s  acceptance  was  obtained  by  fraud  and  covin,  &c.,  of  which 
both  Gadderer  and  the  plaintili'  had  notice  before  they  acquired  any  title  to  the  bill. 
Verification.  The  plaintift"  [192]  replied  da  injuria  to  these  pleas,  upon  which  issue 
was  joined.  At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings 
after  Trinity  Term,  1S47,  it  appeared  that  the  defendant  had  been  induced  to  accept 
the  bill  in  question  on  the  faith  of  an  advertisement  in  the  newspapers,  which  oft'ered 
loans  of  money  upon  favourable  terms,  and  upon  the  understanding  that  the  bill 
would  be  discounted,  and  that  he  should  receive  the  proceeds.  He  did  not,  however, 
ever  receive  any  money  on  account  of  the  bill.  It  was  proposed  on  the  part  of  the 
defendant  to  read  certain  letters  from  Gadderer  to  the  defendant,  to  shew  that  whilst 
the  bills  were  in  Gadderer's  hands,  and  before  they  were  indorsed  to  him,  he  knew  the 
terms  upon  which  the  defendant  had  accepted  the  bill.     It  was  thereupon  objected  on 
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the  part  of  the  plaintiff,  that  there  was  nothing  to  shew  the  time  when  these  letters 
were  written  ;  that  the  dates  of  the  letters  could  not  be  taken  as  any  evidence  of  that 
fact,  unless  the  letters  could  be  connected  with  the  envelopes  in  which  it  was  con- 
tended they  had  been  sent,  and  which  bore  a  postmark ;  and  that  they  were  not 
admissible  as  against  the  plaintiff,  who  was  a  stranger.  The  Lord  Chief  Baron 
rejected  the  letters.     The  plaintiff  obtained  a  verdict  for  a  portion  of  the  demand. 

Cockburn  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  these 
letters  were  improperly  rejected, 

Montagu  Chambers,  Miller,  and  G.  Pollock  now  shewed  cause.  The  letters  in 
question  were  properly  rejected,  as  thei'e  was  no  evidence  of  the  time  when  they  were 
written.  If  they  were  written  after  the  bill  was  indorsed,  they  would  be  immaterial. 
If  the  defendant  relied  upon  the  dates,  the  letters  should  have  been  in  some  way 
connected  with  envelopes  which  bore  a  postmark,  or  the  party  who  wrote  them  should 
have  been  called  to  prove  the  time  when  they  were  written.  [Parke,  B.  There  is  a 
case  which  shews  that  the  date  of  a  letter  is  prima  facie  evidence  of  the  time  it  was 
[193]  written.  He  referred  to  Anderson  v.  IFeston  (6  Bing.  N.  C.  300  ;  8  Scott,  .583).] 
The  rule  there  laid  down  cannot  be  taken  to  extend  to  cases  of  letters  written  by 
strangers,  and  not  by  the  parties  to  the  suit.  In  the  case  of  a  promissory  note,  signed 
by  a  bankrupt  before  the  bankruptcy,  it  has  been  held  that  the  note  is  not  sufficient 
per  se  to  support  the  commission,  but  that  it  must  be  proved  to  have  been  in  existence 
before  the  bankruptcy.  [Parke,  B.,  referred  to  JVrkiJd  v.  Lainson  (2  M.  &  W.  739) ; 
Smith  V.  Battens  (1  Moo.  &  Rob.  341).]  As  against  the  parties  in  the  suit  the  rule 
appears  to  be  i-easonable  ;  but  it  would  be  a  dangerous  doctrine  to  hold  that  those 
parties  are  to  be  affected  by  the  date  of  a  letter  written  by  a  stranger.  In  Sinclair  v. 
Baggaley  (4  .M.  &  W.  312),  the  date  of  a  statement  of  accounts,  shewing  a  balance  to  a 
creditor,  and  signed  by  the  bankrupt  before  the  bankruptcy,  was  held  to  be  prima 
facie  evidence  of  the  date  when  it  was  written,  as  against  the  assignees.  In  Smith  v. 
Battens  (1  Moo.  &  Rob.  341),  which  was  an  action  by  executors  on  a  promissory  note 
made  to  the  deceased,  the  dates  of  the  indorsements  made  by  the  deceased  were  held 
to  be  written  at  the  time  they  bore  date.  And  upon  the  same  principle,  Littledale,  J., 
in  Barough  v.  White  (4  B.  &  C.  328),  said,  "  It  is  a  general  rule,  that  where  a  person 
is  living,  and  can  be  called  as  a  witness,  his  declarations  made  at  another  time  cannot 
be  received  in  evidence.  ...  To  this  there  are  exceptions ;  for  instance,  where  the 
party  making  the  declarations  can  be  identified  with  him  against  whom  they  are 
offered." 

Cockburn  and  Humfrey,  in  support  of  the  rule.  These  letters  were  clearly 
admissible.  The  cases  of  Sinclair  v.  Baggaley  (4  M.  &  W.  312),  and  Anderson  v. 
Weston,  are  the  solemn  and  express  decisions  of  two  Courts  upon  this  identical  point, 
[194]  viz.  that  the  date  of  an  instrument  is  prima  facie  evidence  of  the  time  when  it 
was  written.  The  same  point  was  ruled  in  Smith  v.  Battens  (1  Moo.  &  Rob.  341). 
[Parke,  B.,  referred  to  Edwards  v.  Crock  (4  Esp.  39).]  This  Court,  being  one  of 
co-ordinate  jurisdiction  onlv,  is  bound  by  these  two  decisions :  Wagstaffe  v.  Skarpe 
(3  M.  &  W.  52.5).  A  deed  of  thirty  years  old  proves  itself.  [Pollock,  C.  B.  The 
principle  there  rests  upon  the  antiquity  of  the  instrument,  as  taken  with  its  proper 
custody.  He  referred  to  the  bishop  of  Meath  v.  Marquis  of  Winchester  (3  Bing.  N.  C. 
183  ;  3  Scott,  561).]  If  the  dates  of  these  letters  are  to  be  considered  as  prima  facie 
evidence  of  the  time  when  they  were  written,  they  were  clearly  admissible  in  order  to 
support  an  allegation  in  the  pleas,  viz.  thatGadderer  had  notice  of  the  terms  upon  which 
the  bill  was  accepted.  If  he  had  such  notice,  he  had  no  title  to  the  bill.  [Parke,  B. 
It  is  proof  positive,  if  contemporaneous  with  the  indorsement.] 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  With 
deference  to  the  authorities  which  have  been  cited  on  the  part  of  the  defendant,  I  am 
forced  to  the  conclusion  that  these  letters  ought  not  to  have  been  rejected,  on  the 
ground  that  the  dates  they  bore  were  not  prima  facie  evidence  of  the  time  when  the}' 
were  written.  The  use  of  envelopes  is  now  very  generally  adopted,  and  to  misdate  a 
letter  would  certainly  be  something  in  the  nature  of  a  fraud. 

Parke,  B.  I  agree  that  this  rule  ought  to  be  made  absolute.  The  letters  were 
clearly  relevant  to  a  material  allegation  in  the  plea,  namely,  that  Gadderer  had  notice 
of  the  terms  of  the  acceptance.  As  to  the  question  with  regard  to  the  dates,  it  is 
a  difficult  matter  to  support  those  cases  of  Sinclair  v.  Bagqaleg  and  Weston  v.  Anderson 
to  their  full  extent,  and  yet  at  the  same  time  it  is  an  equally  difficult  matter  not  to  be 
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bound  by  them.  It  has  certainly  been  held  by  the  [195]  Court  of  Common  Pleas  to 
be  a  settled  matter,  but  that  there  is  an  exception  with  respect  to  the  date  of  a  bill 
of  exchange  or  promissory  note,  produced  for  the  purpose  of  proving  a  petitioning 
creditor's  delit,  to  support  a  fiat  in  bankruptcy.  If  that  be  so,  I  feel  great  ditficulty 
in  seeing  the  i-eason  of  that  exception.  We,  however,  feel  ourselves  bound  by  those 
decisions  which  have  been  cited.  The  present  question,  therefore,  must  be  decided 
by  another  tribunal,  and  the  proper  course  will  be  to  raise  it  by  a  bill  of  exceptions. 
In  the  case  of  Daries  v.  Lowndes  (7  Scott,  N.  R.  213),  Lord  Denman,  C.  J.,  in  delivering 
the  judgment  of  the  court  of  error,  says,  "  It  was  objected,  however,  on  the  part  of 
the  defendant  in  error,  that,  supposing  the  pedigree  or  some  part  of  it  to  be  otherwise 
admissible,  it  was  rendered  inadmissible  by  having  been  written  or  assented  to  po.st 
litem  motam.  To  this  it  was  answered  that  the  instrument  was  dated  by  William 
Lloyd,  in  1733,  and  that  this  could  not  be  a  lis  mota  before  September,  177-2,  when 
the  testator  died ;  that  an  instrument  must  be  presumed  prima  facie  to  have  been 
written  when  it  bears  date  :  for  which  the  cases  of  Anderson  v.  JFeston,  and  Smith  v. 
Battens,  were  cited  as  authorities  ;  at  all  events,  that  such  was  the  rule  with  respect 
to  instruments  dated  thirty  years  or  upwards,  the  custody  of  which  was  accounted  for. 
The  latter  argument  appears  to  be  well  founded  ;  and  as  this  document  falls  within 
that  description,  we  think  it  clear  that  the  objection  of  lis  mota  does  not  apply  to  it,  so 
far  as  it  rests  upon  the  admission  of  William  Lloyd."  That  Court  therefore  did  not 
rest  the  case  upon  the  doctrine  laid  down  by  the  Common  Pleas,  but  on  the  other 
ground,  viz.  that  the  deed  was  more  than  thirty  years  old,  and  had  come  from  the 
proper  custody. 

KOLFE,  B.  I  am  of  the  same  opinion.  I  wish  to  make  one  observation  only,  which 
is,  that  the  rule  respecting  the  date  of  a  deed  which  is  thirty  years  old  stands  upon  a 
[196]  different  footing.  Inasmuch  as  in  the  nature  of  human  afl'airs  it  would  of 
necessity  be  impossible  in  many  cases  to  prove  the  date  of  an  instrument  of  that  age, 
it  therefore  became  necessary  for  the  security  of  mankind  to  draw  a  line.  The  time 
might  be  for  only  twenty-five  years,  or  for  more  than  thirty ;  but  being  thereabout, 
for  that  reason  the  line  was  drawn. 

Platt,  B.,  concurred. 

Rule  absolute.(a) 

Joseph  Kerfoot,  Executor,  &c.,  r.  Edwards.  May  10,  1848. — A  defendant  has 
the  same  time  for  pleading  in  abatement  after  oyer  granted  of  an  instrument 
stated  in  the  declaration,  as  he  had  at  the  time  of  the  demand  of  oyer. 

[S.  C.  5  D.  &  L.  748  ;  17  L.  J.  Ex.  203.] 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  as  executor  of  James 
Kerfoot,  deceased,  on  a  promissory  note  given  by  the  defendant  to  the  testator.  The 
declaration,  which  made  profert  of  the  letters  testamentary  in  the  usual  terms,  was 
delivered  on  the  7th  of  April ;  on  the  8th,  the  defendant  demanded  oyer  of  the  letters 
testamentary  ;  on  the  11th  oyer  was  granted  ;  and  on  the  13th  the  defendant  delivered 
a  plea  in  abatement,  setting  out  the  letters  testamentary  on  oyer  (by  which  it  appeared 
that  James  Kerfoot,  jun.,  was  co-executor  with  the  plaintiff),  and  pleading  the  non- 
joinder of  James  Kerfoot,  jun.,  as  a  plaintiff.  The  plaintiff  took  out  a  summons  to  set 
[197]  aside  the  plea,  on  the  ground  that  it  was  delivered  too  late,  which  was  heard  on 
the  1.5th  and  dismissed.  The  plaintiff  then  gave  notice  to  the  defendant  that  he  should 
treat  the  plea  as  a  nullity,  and,  accordingly,  on  the  20th  of  April,  he  signed  judgment 
as  for  want  of  a  plea. 

(a)  Lewis  v.  Simpson.  T.  T.,  1848,  (June  1).  In  this  case  the  same  question  ai'ose. 
The  Court  said  that  they  held  themselves  bound  by  the  preceding  case,  and  the  rule 
for  a  new  trial,  on  the  ground  that  certain  letters  were  improperly  rejected,  was 
made  absolute. 

Jngell  v.  JFoishy.  H.  T.,  1849,  (Jan.  25).  In  this  case  also  the  same  point  was 
discussed,  when  the  Court  stated  that  they  felt  themselves  bound  by  the  two  preceding 
cases,  but  that  they  entertained  strong  doubts  upon  the  matter.  The  Lord  Chie'f 
Baron  said  that  he  had  invited  a  bill  of  exceptions  when  the  objection  was  raised  to 
the  admission  of  the  letters  at  the  trial  ;  and  the  Court  discharged  the  rule  for  a 
new  trial. 


2  EX.  198  DONE   V.  WALLEY  463 

On  a  former  day  in  this  term,  Welsby  obtained  a  rule  to  shew  cause  why  that 
judgment  should  not  be  set  aside  for  irregularity,  with  costs,  on  the  ground  that  the 
defendant  had  the  same  time  for  pleading,  in  all  cases,  after  the  grant  of  oyer,  as  he 
had  at  the  time  when  it  was  demanded, (a)  and  therefore  the  plea  was  delivered 
in  time. 

Crompton  now  shewed  cause,  and  contended  that  a  plea  in  abatement  must  in  all 
eases  be  delivered  within  four  days  from  the  delivery  of  the  declaration.  He  referred 
to  a  case  of  Barroio  v.  Bell  (not  reported),  in  this  court,  where,  the  declaration  having 
been  delivered  on  the  30th  of  May,  the  defendant,  on  the  3rd  of  June,  (the  last  day 
for  pleading  in  abatement),  received  a  demand  of  oyer,  which  was  granted  on  the  4th, 
but  too  late  to  enable  the  defendant  to  plead  on  that  day,  and  a  plea  in  abatement 
delivered  before  eleven  o'clock  on  the  morning  of  the  5th  was  held  too  late.     [Parke,  B. 

1  think  that  case  must  have  been  decided  without  adverting  to  the  rule  of  H.  T., 

2  Will.  4,  since  which,  as  was  decided  in  Ihjland  v.  TFonnald  (2  M.  &  W.  393),  the 
four  days  within  which  a  plea  in  abatement  must  be  delivered  are  no  longer  to  be 
reckoned  inclusively  of  both  the  first  and  last  day.  Here  the  plea  was  certainly  in 
time.] 

Welsby,  in  support  of  the  rule,  was  not  called  upon. 
Per  Curiam. ((Z)     Kule  absolute. 

[198]  Done  v.  Walley.  April  19,  1848. — One  of  the  co-sureties  of  a  bond 
received  from  his  principal  a  promissory  note  to  the  amount  of  that  instrument : — 
Held,  that  it  was  a  question  for  the  jury  to  say  quo  animo  the  note  was  given, 
and  whether  it  was  given  in  pursuance  of  an  arrangement  that  the  defendant 
should  be  thereby  discharged,  or  merely  by  way  of  collateral  security,  in  which 
latter  case  the  defendant  would  be  liable  for  contribution  on  payment  of  the  bond 
by  his  co-surety. 

[S.  C.  17  L.  J.  Ex.  225;  12  Jur.  338.] 

Assumpsit  for  money  paid,  and  on  an  account  stated.  Pleas,  first,  as  to  221.  15s., 
parcel  &c.,  payment  of  that  sum  into  court ;  and  secondly,  as  to  the  residue, 
non  assumpsit. 

At  the  trial  of  the  cause,  before  Erie,  J.,  at  the  last  assizes  for  the  county  of  Chester, 
it  appeared  that  the  action  was  brought  to  recover  contribution  for  a  sum  of  money 
paid  upon  a  bond  conditioned  for  the  payment  of  £250,  which  had  been  executed  by 
one  Dodd'as  principal,  and  by  the  plaintiff  and  defendant  as  his  co-sureties.  Previous 
to  the  execution  of  the  bond,  Dodd  had  borrowed  a  sum  of  money  from  a  third  party, 
for  which  he  had  given  a  promissory  note  for  £200  by  way  of  security,  as  principal, 
with  the  plaintiff  as  his  surety.  Upon  the  arrival  of  this  note  at  maturity,  the  payee 
applied  for  payment ;  and  in  order  to  meet  the  demand,  the  loan  of  £250  was  requested, 
and  that  sum  was  agreed  to  be  lent  to  Dodd  by  the  obligee  of  the  bond,  on  condition 
that  the  plaintiff  and  defendant  would  enter  into  another  bond  as  sureties  for  Dodd. 
Before  the  plaintiff  would  execute  the  bond,  she  insisted  upon  the  promissory  note 
being  delivered  up,  and  that  a  fresh  note  for  £250  should  be  given  to  her  by  Dodd. 
This  was  done,  and  she  thereupon  executed  the  bond;  but  there  was  no  evidence  that 
the  defendant  was  aware  of  this  part  of  the  transaction.  It  was  contended,  on  the 
part  of  the  defendant,  that  the  present  action  would  not  lie.  The  learned  Judge  left 
it  to  the  jury  to  saj^  whether  the  plaintiff'  and  defendant  were  co-sureties  for  Dodd  ; 
and  he  told  them,  that  if  they  should  be  of  that  opinion,  the  plaintiff"  would  be  entitled 
to  recover.     The  plaintifi' obtained  a  verdict. 

Evans  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  In  the  present 
case  the  plaintiff  was  herself  the  [199]  principal  in  the  transaction,  as  she  received 
a  promissory  note  from  Dodd  ;  and  as  that  fact  was  unknown  to  the  defendant,  it 
would  be  unjust  that  she  should  have  this  remedy,  in  addition  to  that  which  the  note 
enables  her  to  adopt.  These  parties  do  not  stand  in  the  relation  of  co-sureties,  and 
the  learned  Judge  should  not  have  so  directed  the  jury.     This  action  is  purely  an 

(a)  See  1  Saund.  291,  n.  {k);  1  Chit.  PL  23;  1  Chit.  Archb.  Pr.  210,  and  the 
cases  there  cited. 

{d)  Pollock,  C.  B.,  Parke,  B.,  Eolfe,  B.,  and  Piatt,  B. 
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equitable  one.  (He  referred  to  Cmcell  v.  Edwards  (2  Bos.  &  P.  268).)  In  the  notes 
to  Lampkigh  v.  Brailhwait,  in  Smith's  Leading  Cases  (vol.  1,  p.  71),  it  is  said — "On 
the  same  ground  as  the  liability  of  a  principal  to  reimburse  his  surety,  depends  the  right 
of  one  surety  or  joint  contractor,  who  has  been  obliged  to  satisfy  the  whole  demand, 
to  recover  a  proportionable  contribution  from  his  fellow  surety  or  contractoi'.  He  is  a 
person  who  has  been  compelled  to  satisfy  a  demand,  parcel  of  which  his  fellow  was 
compellable  to  satisfy ;  though,  indeed,  if  one  have  become  surety  at  the  instance  of 
the  other,  particularly  if  that  other  have  received  from  the  principal  a  separate 
indemnity  for  himself,  it  will  be  different :  Turner  v.  Davics  (2  Esp.  478)."  Such  was 
the  case  here,  and  that  was  the  ground  of  the  objection  raised  for  the  defendant  at 
the  trial.  [Kolfe,  B.  It  was  surely  a  question  of  fact  for  the  jury  to  say  upon  what 
terms  the  defendant  signed  the  bond.  Prima  facie  the  defendant  is  liable  to  the 
plaintiff  for  contribution,  as  they  are  co-sureties  for  the  loan  made  to  Dodd.]  It  would 
be  unjust  that  the  plaintiff  should  have  her  remedy  on  the  promissory  note  against 
Dodd,  and  also  in  this  action  against  the  defendant. 

Pollock,  C.  B.  There  ought  to  be  no  rule.  It  appears  to  me  that  the  direction 
of  the  learned  Judge  at  the  trial  was  quite  correct.  The  circumstances  of  this  case 
are  shortl)^  these : — A  promissory  note  for  £200  had  been  given  l)y  Dodd,  and  a  sum 
was  offered  to  be  advanced  to  him  [200]  upon  the  plaintiff  and  defendant  entering 
into  a  bond  as  co-sureties.  The  plaintirt,  before  executing  that  instrument,  insisted 
upon  having  a  note  for  £250  given  to  her.  The  simple  question  is,  whether  the  note 
for  £250  was  given  by  Dodd  to  the  plaintiff  as  a  mere  collateral  security  for  the 
payment  of  the  money  on  the  bond,  or  whether  there  was  such  an  arrangement  as  to 
extinguish  the  defendant's  liability  as  co-surety.  That  was  a  question  of  fact  for  the 
jury,  and  was,  I  think,  properly  left  to  them. 

Parke,  B.  I  am  of  the  same  opinion.  The  only  question  is,  quo  animo  the 
promissory  note  was  given.  If  it  could  be  supposed  that  there  was  an  arrangement 
between  the  several  parties,  by  which  it  was  agreed  that  the  note  should  be  given  to 
extinguish  the  defendant's  liability  as  co-surety,  so  that  the  plaintiff  was  only  to  look 
to  Dodd  and  not  to  the  defendant  at  all,  the  learned  counsel  for  the  defendant  should 
have  had  that  question  left  to  the  jury.  But  it  seems  to  me  that  the  real  motive  in 
taking  the  note  was  that  Dodd  should  repay  the  plaintiff,  or,  in  other  words,  it  was 
taken  as  a  collateral  security  for  repayment,  if  she  should  be  called  upon  to  pay  the 
amount  of  the  bond ;  and  I  do  not  think  that  the  question  with  respect  to  the 
defendant  is  in  the  least  degree  affected  by  that  transaction. 

ROLFE,  B.,  and  Platt  B.,  concurred. 

Rule  refused. 

[201]  Williams  v.  Pigott,  Bart.  April  19,  1848.— In  an  action  against  a  pro- 
visional committee-man  of  a  railway  company,  it  is  a  question  of  fact  for  the  jury, 
whether  he  has  appointed  the  committee  of  management  with  power  to  pledge 
his  credit  upon  a  contract  entered  into  by  them. 

[S.  C.  17  L.  J.  Ex.  196 ;  12  Jur.  313.] 

Assumpsit  for  work,  labour,  and  materials,  money  lent,  money  paid,  and  on  an 
account  stated.  Pleas,  non  assumpsit  and  payment.  The  plaintiff  joined  issue  upon 
the  first  plea,  and  traversed  the  latter,  and  upon  that  replication  issue  was  joined. 
At  the  trial  of  the  cause,  before  Patteson,  J.,  at  the  last  Summer  Assizes  for  the 
county  of  Gloucester,  it  appeared  that  the  plaintiff  was  the  solicitor  of  "The 
Wolverhampton,  Bridgnorth,  and  Ludlow  Railway  Company,"  and  that  the  present 
action  was  brought  to  recover  the  amount  of  his  bill.  The  "defendant  was  a  member 
of  the  provisional  committee.  On  the  6th  of  November,  1845,  the  plaintiff  and 
defendant  attended  a  meeting,  when  the  former  was  appointed  solicitor  to  the 
company.  The  prospectus  of  the  company  was  then  drawn  up,  in  which  the  names  of 
both  parties  respectively  appeared.  The  prospectus  contained  the  following  clause  : 
"  Until  an  act  of  Parliament  shall  be  obtained,  the  affairs  of  the  company  shall  be 
under  the  direction  and  control  of  the  committee  of  management,  who  are  hereby 
empowered  to  enter  into  such  arrangements  as  shall  best  serve  the  interests  of  this 
company  and  the  public,  with  existing  or  projected  companies,  and  also  to  nominate 
the  first  directors  of  the  company."     At  that  meeting  the  managing  committee  were 
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appointed  by  the  provisional  committee  ;  but  the  defendant  was  not,  in  the  first 
instance,  one  of  the  managing  committee ;  but  after  he  had  left  the  meeting,  his 
name  was  substituted  for  that  of  another  person  as  one  of  that  committee  Evidence 
was  adduced  for  the  purpose  of  shewing  that  he  knew  of  and  recognised  his  appoint- 
ment ;  that  several  circulars,  issued  to  the  members  of  the  managing  committee,  had 
been  sent  to  him,  which  had  not  been  returned  ;  that  his  name  had  been  advertised 
in  the  local  papers,  which  he  was  in  the  habit  of  [202]  taking  in  ;  and  that  on  one 
occasion  he  agreed  to  attend  a  meeting  of  the  managing  committee,  which  engage- 
ment, however,  he  did  not  fulfil.  There  was  no  evidence  of  his  ever  having  repudiated 
his  appointment  as  a  member  of  the  managing  committee.  In  January  18i6,  in 
answer  to  an  application  made  to  the  defendant,  as  one  of  the  provisional  committee, 
to  take  up  the  shares  allotted  to  him,  in  order  to  raise  a  fund  to  defray  the  expenses 
of  the  company,  he  wrote,  that,  'after  the  best  consideration  which  he  had  been  able 
to  give  the  subject,  he  thought  it  desirable  to  decline  the  shares  which  it  was  proposed 
to  "allot  him,  as  one  of  the  members  of  the  provisional  committee."  The  scheme 
failed  from  want  of  sufiicient  funds  to  carry  it  on,  but  the  project  was  altogether  a 
bona  fide  one.  The  learned  Judge  told  the  jury,  that  the  mere  circumstance  of 
the  defendant  being  a  member  of  the  provisional  committee  did  not  make  him  liable  ; 
that  it  was  equallyclear,  that  his  merely  assisting  at  the  appointment  of  the  managing 
committee  did  not  render  him  liable  for  their  acts ;  and  that  the  question  for  their 
consideration  was,  did  the  provisional  committee  appoint  the  managing  committee 
their  agents,  with  power  to  pledge  their  credit,  and  had  the  defendant  accepted  the 
office  of  managing  committee-man  1     The  jury  found  a  verdict  for  the  defendant. 

Whateley  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  defen- 
dant was  one  of  those  who  appointed  the  managing  committee  to  act  as  their  agents, 
for  the  purpose  of  managing  the  aflfairs  of  the  company,  and  to  pledge  their  credit  for 
all  necessary  expenses.  In  a  case  of  ITood  v.  Harding  (not  reported),  Wilde,  C.  J.,  is 
said  to  have  directed  the  juiy,  "that  a  shareholder  who  was  present  at  a  meeting  at 
which  the  committee  of  management  was  appointed,  was  personally  liable  for  all  the 
orders  subsequently  given  by  [203]  such  committee,"  [Parke,  B.  That  would 
depend  upon  the  question  raised  in  IFyll  v.  Hopkins  and  Reynell  v.  Leivis  (15  M. 
&  W.  517)  as  to  what  is  the  efTect  of  the  appointment  of  the  acting  committee.  "Is 
the  meaning  that  the  acting  committee  is  to  take  the  whole  management,  to  the 
exclusion  of  the  provisional  committee,  their  provisional  character  having  ceased,  in 
which  case  the  provisional  committee  would  not  be  liable  ■?  or  does  it  mean  that  the 
provisional  committee-men  have  appointed  the  acting  committee,  or  the  majority  of 
it,  on  their  behalf  and  as  their  agents,  in  which  case  they  would  be  liable  for  the 
contracts  of  the  acting  committee,  or  the  majority,  made  as  such  agents'?"  That  is 
a  question  of  fact  for  the  jury.]  The  prospectus  of  the  company  directs  the  committee 
of  management  to  cairy  on  the  afl'airs  of  the  company.  [Parke,  B.  In  the  case  of 
Wood  v.  Harding,  no  doubt,  it  was  left  to  the  jury  to  say  whether,  under  all  the 
circumstances  of  that  case,  the  defendant  had  given  the  committee  authority  to  act 
for  him  and  to  pledge  his  credit.  The  prospectus  in  the  present  case  does  not  prove 
anything.  It  is  consistent  with  that  document,  that  the  managing  committee  had 
the  whole  management  of  the  affairs  of  the  company  in  their  own  hands,  on  their  own 
responsibility,  and  that  the  provisional  committee  had  nothing  to  do  with  it  beyond 
the  mere  fact  of  lending  their  names.  It  does  not  follow  that  the  committee  of 
management  were  to  pledge  the  defendant's  credit,  because  they  wei'e  to  manage  the 
concern.]  In  Fitchfmxl  v^ Davis  (5  M.  &  W.  2),  Parke,  B.,  says,  "The  secretary  who 
gave  the  order  to  the  tradesman  is  the  pai'ty  primarily  liable  :  the  directors,  also, 
who  gave  the  orders  to  the  secretary,  may  be  liable.  A  third  person  may  become  liable, 
if  it  can  be  shewn  that  he  has  authorized  the  act  of  the  directors  in  making  the 
contract."     He  also  referred  to  Barnett  v.  Lamhurt  (15  M.  &  W.  489). 

[204]  Pollock,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no  rale.  It  is 
impossible  to  lay  it  down  as  a  matter  of  law  that  if  the  provisional  committee  appoint 
the  managing  committee,  they  give  the  managing  committee  authority  to  pledge  their 
credit.  It  is  a  question  for  the  juiT,  and  the  question  here  was  properly  left  to  them. 
Parke,  B.  I  am  of  the  same  opinion.  The  whole  matter  is  a  question  for  the 
jury.  My  Brother  Patteson  left  it  correctly  to  the  jury  to  say  whether  the  defendant 
did  accept  the  appointment  of  managing  committee-man.  If  ho  did  not,  and  that 
question  was  found  in  favour  of  the  defendant,  he  would  not  be  liable  unless  there  was 
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something  more.  The  case  was,  in  the  next  place,  put  upon  the  ground  that,  as  a 
member  of  the  provisional  committee,  he  appointed  the  managing  committee  to  act  as 
his  agents.  That  point,  which  is  for  the  jury,  was  correctly  put  to  them.  I  cannot 
help'^ohserving,  that  unless  something  more  appears  than  that  there  is  a  managing 
committee  appointed  by  a  provisional  committee,  the  provisional  committee  never 
dream  th.it,  bv  such  appointment,  they  render  themselves  liable  for  all  the  acts  of  the 
managing  committee.  The  questions  were  properly  left  to  the  jury,  and  therefore 
there  ought  to  be  no  rule. 

KoLFE,  B.,  and  Plait,  B.,  concurred. 

Rule  refused. 


[205]  Smith  and  Another  v.  Tateham  and  Another.  May  5, 1848.— The  judg- 
ment of  assets  quando  acciderint  embraces  not  only  the  assets  received  by  the 
executor  after  that  judgment  is  signed,  but  also  such  assets  as  came  into  or  ought 
to  be  in  his  hands  between  the  issuing  of  the  writ,  or  the  plea,  and  the  judgment 
in  the  due  course  of  administration. —  Foan  action  of  assumpsit  against  the  defen- 
dant as  executor,  the  defendant  pleaded  plene  administravit  pra3ter  £10,  which 
was  not  sufficient  to  satisfy  a  specialty  debt.  The  plaintiff  replied  that  after  the 
commencement  of  the  suit,  and  after  plea  pleaded,  certain  goods  of  the  deceased 
had  come  into  the  executors'  hands,  in  value  above  the  sum  of  £10,  wherewith 
the  defendants  ought  to  have  satisfied  the  causes  of  action  mentioned  in  the 
declaration  :— Held  bad,  on  general  demurrer,  as  unnecessary  and  unprecedented  ; 
and  that  the  proper  course  was  to  take  the  ordinary  judgment  of  assets  quando 
acciderint. 

[S.  C.  5  D.  &  L.  732 ;  17  L.  J.  Ex.  198.] 

Debt  by  the  plaintifTs  against  the  defendants,  as  executors  of  one  W.  Greatwood' 
for  work  and  labour  done  by  the  plaintifls,  as  attornies  and  solicitors,  for  the  deceased. 
and  on  an  account  stated. 

Plea,  plene  administravit  pneter  £10,  and  that  that  amount  was  not  sufficient  to 
satisfy  a  specialty  debt  of  one  G.  S.     Verification. 

Keplication,  "that  this  action  was  commenced  on  the  5th  of  July,  1847,  and  that, 
after  the  commencement  thereof,  and  after  the  pleading  of  the  said  plea  by  the  defen- 
dants, and  before  this  day,  divers  goods,  chattels,  and  monies,  which  were  of  the  .said 
W.  G.  at  the  time  of  his  death,  of  gieat  value,  to  wit,  to  the  amount  of  the  causes  of 
action  in  the  declaration  mentioned,  and  over  and  above  the  value  and  amount  of  the 
said  cause  of  action  so  confessed  in  the  said  plea  to  be  due  to  the  said  G.  S.,  and  over 
and  above  the  value  and  amount  of  the  said  debt  of  &e.  in  the  said  plea  mentioned, 
came  to  and  were  in  the  hands  of  the  defendants,  as  executors  as  aforesaid,  to  be 
administered,  and  wherewith  the  defendants  could  and  ought  to  have  satisfied  the 
causes  of  action  in  the  declaration  mentioned.  Verification.  General  demurrer,  and 
joinder. 

The  defendants'  points  (amongst  others)  were,  that  the  fact  of  assets  having  come 
to  the  hands  of  the  executors  after  the  plea  and  before  the  replication,  cannot  form 
the  subject-matter  of  a' good  replication  in  law  to  the  defendants'  plea  of  plene  adminis- 
travit pra3ter,  and  that  the  matters  set  out  in  the  replication  are  not  in  accordance 
with  the  plea,  and  ati'ord  no  answer  to  it. 

The  plaintitl's'  points  were,  that  the  replication  shews  facts  which  avoid  the  plea; 
and  that  the  plaintiffs  cannot  pray  judgment  of  assets  quando,  inasmuch  as  the 
plaintifis,  [206]  in  order  to  recover  such  assets,  must  shew  that  they  came  to  the 
defendants'  hands  after  the  judgment,  whereas  the  assets  were  here  received  by  the 
defendants  after  plea  and  before  replication  ;  therefore  a  judgment  of  assets  qnando 
would  not  avail  the  plaintiHs,  as  far  as  those  assets  are  concerned. 

Needham,  in  support  of  the  demurrer.  This  replication  is  bad,  as  it  is  unpre- 
cedented and  unnecessary.  The  plaintifls  should  have  taken  the  ordinary  judgment 
of  assets  quando  acciderint,  which  would  have  entitled  them  to  all  the  assets  which 
are  the  subject  of  the  present  replication,  for  that  judgment  covers  all  assets  which 
may  come  into  the  executors'  hands  after  plea  pleaded.  The  usual  and  proper  form 
of  judgment  is  given  in  Chitty's  Forms,  p.  496,  Form  7.     The  replication  is  also  bad, 
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as  it  does  not  confess  and  avoid  the  plea,  which  itself  is  a  good  and  sufficient  answer 
to  the  declaration. 

The  whole  difficulty  seems  to  have  arisen  from  a  misapprehension  as  to  the  period 
of  time  over  which  the  judgment  of  assets  quando  extends.  The  present  form  of 
replication  has  been  adopted  from  one  in  Wentworth's  Precedents  (vol.  3,  p.  224) ; 
but  Mr.  Barrow,  who  prepared  it,  expressed  an  unfavourable  opinion  as  to  its  validity. 
The  form  was  perhaps  suggested  by  what  passed  in  the  case  of  Mam  v.  Quin  (6  T.  R. 
10) ;  upon  which  there  is  a  note  in  Wms.  Saunders  (1  Sainid.  336  (a)) ;  but  the  sugges- 
tion of  Mr.  Justice  Ashhurst  only  applies  to  the  case  where  the  assets  accrue  after 
writ  and  before  plea.  [Rolfe,  B.  Could  a  defendant  plead,  by  way  of  rejoinder,  plene 
administravit  to  this  replication?  If  he  could,  the  pleadings  might  be  indefinitely 
prolonged.  Parke,  B.  If  the  defendants  had  not  rejoined,  what  would  be  the  judg- 
ment? Would  it  be  in  the  nature  of  a  judgment  of  nil  dicit,  all  the  pleadings  with 
the  exception  of  the  declaration  being  struck  out?  In  such  case  the  defendants  would 
have  [207]  to  pay  de  bonis  propriis.  Now,  in  the  ordinary  case  of  judgment  of  assets 
quando  acciderint,  the  costs  are  payable  de  bonis  testatoris,  and  the  defendants  ought 
not  to  pay  costs  here.]  Many  difficulties  are  suggested  by  this  unnecessary  and 
unprecedented  form  of  pleading,  with  which  the  defendants  do  not  know  how  to  deal. 
[He  was  then  stopped  by  the  Court.] 

Montague  Smith,  in  support  of  the  replication.  The  judgment  for  which  the 
defendants  contend  is  new,  as  there  is  no  authoritj'  to  shew  that  a  judgment  of  assets 
quando  would  reach  all  those  assets  which  have  come  into  the  executors'  hands  at  a 
time  subsequent  to  the  plea,  but  anterior  to  the  judgment.  It  is  said,  in  a  note  in 
Wms.  Saunders,  229,  n.  (2),  that  "  it  seems  necessary  to  state  that  the  assets  came 
to  the  executor's  hands  after  the  judgment ;  for  the  scire  facias  must  pursue  the  terms 
of  the  judgment,  which,  in  this  case,  are,  that  the  plaintiff  do  recover  his  debt  to  be 
levied  of  the  goods  of  the  testator  which  shall  thereafter  come  to  the  hands  of  the 
executor."  The  form  of  judgment  suggested  there  presumes  a  form  of  pleading 
similar  to  the  present ;  and  this  replication  admits  the  plea  to  be  good,  but  states  that 
since  the  pei'iod  when  the  plea  was  pleaded  additional  assets  have  come  into  the 
defendant's  hands  ;  so  that  the  Court  is  entitled  upon  this  replication  to  give  a  judg- 
ment in  accordance  with  the  facts,  which,  according  to  the  case  of  Mara  v.  Quin,  could 
not  otherwise  be  done.  [He  also  referred  to  Taylor  v.  Holman  (Bull.  N.  P.  169),  and 
Wms.  Executors,  15-54,  n.  (1).]  The  costs  in  such  case  would  be  payable  out  of  the 
assets,  for  the  replication  admits  the  sufficiency  of  the  plea,  and  therefore  the  defen- 
dant is  defended  with  reference  to  those  matters  which  aflect  him  personally,  but  he 
is  undefended  as  to  the  debt  and  cause  of  action.  It  has  been  urged  that  the  pleadings 
might  be  indefinitely  extended,  [208]  but  such  might  be  the  case  in  pleas  puis  darrein 
continuance.     This  form  is  consistent  with  principle,  and  should  therefore  be  allowed. 

Needham,  in  reply.  A  judgment  of  assets  quando  is  in  common  use,  and  cannot 
be  said  to  have  the  inconvenience  of  novelty.  The  only  question  is,  whether  it  is 
applicable  to  the  facts  of  the  present  case.  This  replication  is  relied  upon  as  affording 
the  Court  an  opportunity  of  giving  the  same  judgment  in  effect  as  the  ordinary  one 
of  assets  quando.     This  form  of  pleading  is  therefore,  at  least  unnecessary. 

Pollock,  C.  B.  We  are  all  of  opinion  that  there  must  be  judgment  for  the  defen- 
dants. In  this  case  there  is  a  plea  of  plene  administravit  prieter,  and  to  that  plea  there 
is  a  replication,  that  since  plea  pleaded  certain  assets,  sufficient  to  have  satisfied  the 
plaintitls'  debt,  have  come  into  the  executors'  hands ;  and  we  are  all  of  opinion  that 
this  replication  is  bad.  The  whole  question  turns  upon  what  is  the  true  eft'ect  of  a 
judgment  of  assets  quando  acciderint.  It  appears  to  us,  that  that  judgment  not  only 
reaches  such  assets  as  shall  be  received  after  the  judgment  is  signed,  but  all  those  as 
shall  after  that  time  actually  exist  in  the  hands  of  the  executor.  By  giving  this  effect 
to  the  judgment,  we  reconcile  all  the  conflicting  cases,  and  get  rid  of  the  difficulty. 
It  was  not  correctly  said  by  Mr.  Smith,  that  the  assets  only  which  are  received  by  the 
executor  after  the  judgment  are  affected  by  it,  and  that  such  as  come  into  his  hands 
after  the  time  of  plea  pleaded  and  before  judgment,  are  not.  In  point  of  fact  they 
will  be,  unless  in  the  meantime  they  be  properly  disposed  of  by  the  executor.  I  think, 
therefore,  that  this  replication  is  bad, 

Parke,  B.  I  am  of  the  same  opinion.  I  think  that  this  is  a  bad  replication  ;  it 
is  without  precedent,  with  the  ex-[209]-ception  of  that  in  Wentworth  ;  and  Mr.  Barrow 
there  says,  that  he  fears  it  is  unprecedented,  and  therefore,  perhaps,  not  to  be  preferred. 
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It  seems  to  me  to  be  bad,  because  it  does  not  shew  that  the  plaintiffs  had  any  right 
to  sue  the  defendants  when  the  writ  was  issued  ;  and  if  we  were  to  allow  this  replication, 
it  might  be  productive  of  great  inconvenience.  There  might  be  no  limit  to  the 
pleadings  in  these  actions,  if  a  defendant  were  to  rejoin  to  the  effect  of  plene  adminis- 
travit  or  plene  administravit  prseter,  and  to  that  rejoinder  the  plaintiff  were  to  surrejoin, 
that,  since  the  last  pleading,  additional  assets  had  come  into  the  executor's  hands, 
and  so  on  ad  infinitum,  in  which  case  the  pleadings  might  be  indefinitely  prolonged. 
In  the  next  place,  there  is  a  difficulty  with  regard  to  costs,  in  case  the  defendants  did 
not  rejoin,  for  in  the  ordinary  course  the  want  of  a  rejoinder  constitutes  a  judgment 
by  default;  and  in  the  case  of  judgment  by  default,  iu  actions  against  executors,  the 
defendants  are  liable  to  costs  de  bonis  propriis.  Xow,  executors  ought  not  to  be  liable 
for  costs  personally,  where  they  have  a  good  answer  to  the  action  at  the  time  it  is 
brought;  it  would  be  unjust,  therefore,  to  allow  an  ordinary  judgment  by  default  in 
such  a  case,  and  we  should  introduce  a  new  practice  by  allowing  such  a  judgment 
with  costs  payable  de  bonis  testatoris.  So,  if  the  defendant  were  to  traverse  the 
averment  of  assets  having  come  to  his  hands  since  the  plea,  and  the  issue  were  found 
against  him,  he  would  be  liable  to  the  costs  of  the  suit  de  bonis  propriis ;  which  he 
ought  not  to  be,  as  he  had  a  good  defence  when  the  action  was  brought.  I  think, 
therefore,  that  the  replication  is  clearly  bad.  And  there  appears  to  me  to  be  no 
necessity  for  it.  The  proper  course  is  to  take  judgment  of  assets  quando,  which  seems 
sufficient  to  embrace  not  only  those  assets  which  were  actually  receive!  by  the  hands 
of  the  executor  after  the  time  when  judgment  is  signed,  but  also  those  which  came 
between  the  issuing  of  the  writ,  or  the  plea,  and  the  judgment,  and  which  are  or 
ought  to  be  [210]  in  his  hands,  in  the  due  course  of  administration,  after  the  judgment. 
The  question  before  us  was  first  discussed  in  Mara  v.  Quin,  where  Lord  Kenyon  said, 
"  that  the  ordinary  method  of  entering  up  a  judgment  of  assets  quando  acciderint  was 
not  correct;  for  as,  on  the  issue  of  plene  administravit,  no  evidence  could  be  given  of 
•assets  after  the  writ  sued  out,  if  the  judgment  were  only  to  affect  assets  received  after 
the  judgment,  there  was  an  interval  between  the  commencement  of  the  action  and  the 
judgment,  in  which,  if  the  executor  received  any  assets,  they  could  not  be  taken  at 
all."  And  Mr.  Justice  Ashhurst  observed,  that  as  the  plea  of  plene  administravit  was, 
that  the  executor  "hath  not,  nor  had  at  the  time  of  suing  out  the  writ,  nor  at  any 
time  since,  any  assets,"  &c.,  he  saw  no  objection  to  the  plaintift^s  replying  to  the 
latter  part  of  the  plea,  that  the  executor  had  assets  since,  &c.  ;  and  upon  that  suggestion 
of  Mr.  Justice  Ashhurst,  the  form  of  replication  was  adopted,  which  has  since  been 
occasionally  used  (see  the  form,  3  Chit.  PI.  44).  I  must  own  that  I  see  great  olijections 
to  the  form  of  replication  as  suggested  by  Mr.  Justice  Ashhurst ;  that  form,  as  it  does 
not  shew  any  right  of  action  in  the  plaintiff  against  the  executor,  when  the  writ  was 
sued  out,  is  open  to  some  of  the  same  objections  as  the  present ;  neither  do  I  think 
that  the  difficulties  suggested  by  Lord  Kenyon,  with  respect  to  the  form  of  the  judg- 
ment of  assets  quando,  are  of  weight.  That  judgment,  as  it  seems  to  me,  may  be 
construed  to  affect  all  assets  which  may  be  or  ought  to  be,  according  to  the  due  course 
of  administration,  in  the  hands  of  the  executor  after  the  judgment,  provided  they  are 
received  (or  might  have  been  by  due  care)  since  the  commencement  of  the  suit,  the 
question  as  to  the  state  of  the  assets  at  the  commencement  of  the  suit  being  concluded 
by  the  admission  of  the  truth  of  the  plea,  by  taking  judgment  of  assets  quando 
acciderint ;  but  the  executor  would  not  be  liable,  if  assets  were  received  [211]  before 
judgment,  and  they  had  been  properly  applied.  If  they  had  been  misapplied,  I  take 
it  that  he  would  be  i-esponsible,  and  that  it  would  be  no  answer  to  a  scire  facias,  issued 
upon  the  judgment  of  assets  quando,  to  say  that  they  had  not  been  actually  received 
at  any  time  after  the  judgment,  if  after  the  judgment  he  ought  to  have  had  them  in 
his  hands,  or  ought  to  have  received  them.  I  think,  therefore,  that  there  is  no  good 
reason  for  the  adoption  of  this  new-fangled  form  of  replication,  which  is  certainly  bad. 
RoLFE,  B.  I  am  of  the  same  opinion.  It  is  satisfactory  to  find  that  the  principles 
of  the  common  law  are  sufficient  to  meet  the  exigencies  of  almost  every  case,  and  that 
they  are  not  deficient  in  the  present  case.  I  concur  in  what  has  been  said  by  my 
brother  Parke,  with  reference  to  the  observations  of  Lord  Kenyon  and  Mr.  Justice 
Ashhurst,  in  Mara  v.  Quin.  The  case  of  Taylor  v.  Holman  was  relied  upon  by  the 
learned  counsel  for  the  plaintiff,  for  the  purpose  of  shewing  that,  in  an  action  of 
debt  or  of  scire  facias,  upon  the  judgment  of  assets  quando,  those  assets  alone  are 
affected  by  it  which  have  come  into  the  executor's  hands  at  a  time  posterior  to  the 
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judgment.  In  the  case  of  Xoel  v.  Xelmi  (2  Saund.  229),  the  learned  annotator  has 
made  the  following  observations,  to  which  Mr.  Smith  refers: — "It  seems  necessary 
to  state  that  the  assets  came  to  the  executor's  hands  after  the  judgment ;  for  the  scire 
facias  must  pursue  the  terms  of  the  judgment,  which,  in  this  case,  are  that  the  plaintiff 
do  recover  his  debt  to  be  levied  of  the  goods  of  the  testator  which  shall  thereafter 
come  to  the  hands  of  the  executor.  Therefore,  where  a  scire  facias  on  such  a  judgment 
as  this,  of  assets  quando  acciderint,  stated  that  divers  goods,  &c.  of  the  testator, 
sufficient  to  pay  &c.,  had  come  and  were  in  the  hands  of  the  defendant  to  be 
administered,  &c.,  without  stating  that  those  goods  had  come  to  the  defendant's  hands 
since  the  judgment,  and  [212]  prayed  execution  against  the  defendant,  to  be  levied 
upon  these  goods  according  to  the  form  and  effect  of  the  said  recovery,  &c.,  the 
defendant  pleaded  that,  after  the  plaintiff's  judgment,  no  goods,  &c.  of  the  testator 
had  come  to  the  defendant's  hands  to  be  administrated,  &c.  to  which  the  plaintiff 
replied,  that  divers  goods,  &c.  had  come  to  the  defendant's  hands,  without  adding, 
'and  since  the  judgment:'  and,  on  demurrer,  it  was  adjudged  that  the  scire  facias 
was  wrong,  for  want  of  the  words  '  after  the  judgment.' "  Now  the  whole  difficulty 
of  the  present  case  arises,  as  it  appears  to  me,  from  the  fact  of  the  meaning  of  the 
latter  words  of  the  judgment  of  assets  quando  acciderint  not  having  been  properly 
understood.  The  note  in  Saunders  proceeds  thus : — "For  where  an  executor  pleads 
plene  administravit,  the  plaintiff  may  either  deny  or  admit  that  allegation.  If  he 
admits  it,  he  takes  judgment,  and  prays  that  his  debt  may  be  levied  of  such  assets  as 
may  afterwards  come  to  the  hands  of  the  e.'cecutor  to  be  administered  ;  the  praying 
of  the  judgment  is  an  admission  that  there  are  no  assets  in  the  executor's  hands  at 
that  time."  I  think  that  that  is  not  altogether  correct.  It  is  immaterial  whether 
the  assets  have  come  into  the  executor's  hands  at  a  period  antecedent  to  or  posterior 
to  the  judgment,  provided  they  have  come  since  the  commencement  of  the  suit.  All 
assets  in  the  executor's  hands  at  that  time,  uuadministered,  are  liable,  and  are  reached 
bv  this  judgment.  If  the  Coui-t,  in  Mora  v.  Quin,  had  not  yielded  too  readily  to  the 
difficulty  suggested,  but,  instead  of  allowing  the  judgment  to  be  antedated,  had  allowed 
it  to  stand  as  of  Michaelmas  Term,  1793,  the  common  law  would  have  been  amply 
sufficient  to  have  met  the  exigencies  of  the  case.  I  think  that  this  replication  is 
unwarranted  by  principle,  without  precedent,  and  therefore  bad. 

Platt,  B.  I  concur  with  the  rest  of  the  Court.  The  replication  does  not  confess 
or  avoid  the  plea.  It  is  difficult  to  deal  with,  as  it  is  without  precedent.  If  the  plain- 
[213]-tiffs  amend,  thej-  should  take  the  ordinary  judgment  of  assets  quando. 

Leave  to  amend,  by  taking  judgment  of  assets  quando,  and  on  payment  of  costs. 
Otherwise 

Judement  for  the  defendants. 


Nicholson  v.  Brooke  and  Others.  May  10,  1848. — Where  several  defendants 
appear  by  several  counsel,  it  is  a  matter  for  the  discretion  of  the  presiding  judge 
whether  he  will  allow  more  than  one  counsel  to  be  heard.  Semble,  that,  where 
one  defence  alone  is  relied  on,  the  better  rule  is,  that  one  counsel  only  ought  to 
be  heard. 

[S.  C.  17  L.J.  Ex.  229.] 

Debt  for  wages  and  salary  due  to  the  plaintiff,  as  the  secretary  and  servant  of  the 
defendants.  Plea,  by  all  the  defendants,  except  as  to  £23,  never  indebted  ;  and  as  to 
that  sum,  payment  thereof  into  court.  The  defendants  all  appeared  by  the  same 
attorney. 

At  the  trial,  before  Parke,  B.,  at  the  London  Sittings  in  the  present  term,  it 
appeared  that  the  plaintiff  acted  as  the  secretary  to  the  company  of  which  the  defen- 
dants were  all  members,  and  the  only  question  was,  whether  all  the  defendants  were 
parties  to  the  contract.  After  the  counsel  for  one  of  the  defendants  had  addressed  the 
jury,  Lush  applied  to  be  also  heard  for  the  other  defendant  Brooke,  but  was  refused 
by  the  learned  judge.     The  plaintiff  obtained  a  verdict. 

Lush  now  moved  for  a  new  trial.  The  learned  judge  ought  to  have  allowed 
counsel  to  address  the  jury  for  the  defendant  Brooke.  If  there  had  been  separate 
pleas  put  upon  the  record,  he  would  have  been  entitled  to  that  right ;  and  the  fact 
hat  there  is  only  one  plea  which  is  adopted  in  practice,  can  make  no  difference  in  that 
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respect.  [He  referred  to  Kinq  v.  Williamson  (3  Stark.  162),  Mas'sey  v.  Goyder  (4  C.  & 
P.  162),  lUdfimuj  V.  PliUii)  (1  C.  M.  &  R.  41.5).]  [Parke,  B.  There  was  only  one  [214] 
defence  substantially  set  up  in  the  present  case,  for  if  the  plaintiff  had  failed  to  shew 
that  one  defendant  was  a  party  to  the  contract,  he  would  have  failed  as  to  all ;  and  for 
that  i-eason  I  refused  the  application.  Pollock,  C.  B.  In  Chippevdalc  v.  lUasson  (4  Camp. 
174),  Lord  Chief  Justice  Gibbs,  said — "The  interests  of  the  defendants  being  the  same, 
I  can  only  hear  one  counsel.  This  is  a  rule  I  received  from  a  judge  of  whom  no  one 
can  speak  without  respect,  and  almost  reverence  ;  I  mean  my  very  learned  and  excellent 
predecessor,  Chief  Justice  Mansfield.  By  this  rule  I  will  abide."  Rolfe,  B.  The  cases 
shew  that  it  is  a  mere  matter  for  the  di.scretion  of  the  judge  at  trial.] 

Pollock,  C.  B.  There  will  be  no  rule.  It  is  a  matter  purely  for  the  discretion  of 
the  judge  at  Nisi  Prius,  whether  he  will  allow  one  or  more  counsel  to  address  the  jury 
on  the  part  of  the  defendants.  If  there  are  a  number  of  defendants  whose  interests 
are  precisely  the  same,  and  only  one  point  of  defence  is  raised,  he  exercises  a  proper 
discretion  by  allowing  only  one  counsel  to  address  the  jury. 

Parke,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 

£215]  Oswald  v.  THOiirsON.  May,  12,  1848. — A  deed  for  the  transfer  of  a  trader's 
property  is  not  void  as  against  future  creditors,  although  the  execution  of  it  be 
an  act  of  bankruptcy  under  the  3rd  section  of  the  stat.  6  Geo.  4,  c.  16. 

[S.  C.  17  L.  J.  Ex.  234.] 

Interpleader  issue,  to  try  the  right  to  certain  goods  seized  by  the  SheriiFof  Middlesex, 
under  a  writ  of  execution  upon  a  judgment  recovered  by  the  defendant,  in  an  action 
of  Tlwmpson  v.  Pace. 

At  the  trial,  before  Alderson,  B.,  at  the  sittings  for  Middlesex  in  the  present  term, 
it  appeared  that  on  the  15th  of  January,  1846,  Pace  executed  a  deed  of  assignment 
to  the  plaintitt'of  all  his  furniture,  including  the  goods  in  question,  and  that  afterwards, 
on  the  21st  of  April,  a  fiat  in  bankruptcy  issued  against  Pace,  the  deed  of  assignment 
constituting  the  act  of  bankruptcy  to  support  that  fiat.  The  debt  of  Pace  to  the  defen- 
dant was  not  contracted  until  the  succeeding  year.  The  learned  judge  was  of  opinion 
that  the  deed  was  not  void  as  against  the  defendant,  who  was  not  a  creditor  at  the 
time  of  its  execution,  although  its  execution  might  amount  to  an  act  of  bankruptcy, 
under  the  3rd  section  of  the  stat.  6  Geo.  4,  c.  16;  and,  subject  to  that  direction,  he 
left  it  to  the  jury  to  say  whether  the  goods  which  were  the  subject  of  the  assignment 
were  the  property  of  the  plaintiff.  The  jury  found  that  they  were,  and  the  plaintiff 
had  a  verdict. 

James  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  execution 
of  the  deed  was  an  act  of  bankruptcy,  and  no  property  in  these  goods  passed  to  the 
plaintifl'.  This  deed  was  void.  The  question  does  not  depend  upon  the  stat.  13  Eliz. 
c.  5.  The  words  of  the  3rd  section  of  the  6  Geo.  4,  c.  16,  are — "That  if  any  such 
trader  shall  make  or  cause  to  be  made,  either  within  this  realm  or  elsewhere,  any 
fraudulent  grant  or  conveyance  of  any  of  his  lands,  tenements,  goods,  or  chattels,  or  make 
or  cause  to  be  made  any  fraudulent  gift,  delivery,  or  transfer  of  any  of  his  goods  or  chattels, 
every  such  trader  doing,  suffering,  pro-[216]-curing,  executing,  permitting,  making,  or 
causing  to  be  made,  any  of  the  acts,  deeds,  or  matters  aforesaid,  with  intent  to  defeat  or 
delay  his  creditors,  shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy." 
Now,  the  execution  of  this  deed  being  an  act  of  bankruptcy,  the  deed  itself  cannot  be  made 
available  against  any  party,  whether  he  be  a  creditor  at  the  time  of  its  execution,  or 
after  that  period.  [Platt,  B.  It  is  not  void  as  against  Thompson,  who  was  a  creditor 
long  after  the  deed  was  executed.  Rolfe,  B.  There  is  nothing  in  the  act  which  makes 
the  deed  void  as  against  future  creditors.  The  3rd  section  merely  makes  the  execution 
of  the  deed  under  the  circumstances  there  stated  an  act  of  bankruptcy.] 

Per  Curiam.(rt)  There  will  be  no  rule.  The  execution  of  the  deed  by  which  the 
goods  were  assigned  to  the  plaintiff  was  long  before  the  defendant  had  become  a  creditor 
of  Pace  ;  as  aganist  him,  therefore,  it  is  not  void,  and  the  jury  were  rightly  directed. 

Rule  refused. 


(a)  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  Platt,  B. 
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Eegina  v.  Kentox.  Maj'  10,  1848.— A  party  in  custody  under  a  writ  of  extent,  at 
the  suit  of  the  Crown,  was  allowed  voluntarily'  to  escape,  but  was  re-taken  and 
restored  into  the  same  custody,  and  under  the  same  writ : — Held,  that  he  was 
rightly  in  custody,  and  was  not  entitled  to  his  discharge. — Writs  of  extent  are 
returnable  in  Vacation,  under  the  stat.  5  &  6  Vict.  c.  86,  s.  8. 

[S.  C.  5  D.  &  L.  750 ;  17  L.  J.  Ex.  204.] 

Lush  had  obtained  a  rule,  calling  upon  the  Attorney -General,  or  the  Commissioners 
of  Excise,  and  the  Sherift'  of  the  county  of  Suriey,  to  shew  cause  why  the  writ  of 
extent  issued  against  the  defendant  should  not  be  quashed,  and  the  defendant  discharged 
out  of  the  custody  of  the  sheriff.  It  appeared  from  the  affidavits,  that  the  defendant 
was  taken  in  custody  upon  the  31st  of  January,  under  a  writ  of  extent  [217]  issued 
at  the  suit  of  the  Crown,  for  certain  penalties  incurred  by  him  for  having  violated  the 
Excise  Laws.  The  writ  was  made  returnable  in  vacation.  The  defendant  had  been 
remo\ed  from  prison  on  the  12th  of  February,  by  an  order  of  the  Commissioners  of 
Excise,  for  the  purpose  of  gi\ing  evidence  upon  matters  with  respect  to  the  writ  of 
extent.  He  was  afterwards  taken  back  to  the  same  custody.  The  above  rule  was 
obtained  upon  two  grounds  :  the  first  was,  that  the  writ  was  void,  as  the  return-day 
was  in  vacation  ;  and  secondly,  that  the  fact  of  the  defendant  having  been  removed 
from  gaol  without  a  habeas  corpus  ad  testificandum  operated  as  an  escape,  and 
that  he  was  entitled  to  his  discharge. 

The  Attorney-General  now  shewed  cause.  The  first  point  upon  which  this  rule 
was  obtained  is  settled  by  the  8th  section  of  stat.  5  &  6  Vict.  c.  86,  which  authorises 
the  return  of  writs  of  extent  to  be  made  in  vacation.  As  to  the  main  point  in  the 
case  (which  is  an  important  one),  it  may  be  admitted  that,  as  between  subject  and 
subject,  if  a  party  is  brought  up  out  of  gaol  without  a  habeas  corpus,  it  is  a  voluntary 
escape,  and  he  cannot  be  retaken.  But  this  rule  only  applies  as  between  subject  and 
subject,  and  not  as  between  a  subject  and  the  Crown.  [Pollock,  C.  B.  The  Crown 
is  not  affected  by  the  laches  of  its  officers.]  It  was  so  said  in  Sheffeild  v.  Bafdiffe  (Hob. 
347).  The  same  rule  is  laid  down  in  The  Attorney-General  v.  C'hitfi/  (Parker,  48),  which 
was  approved  of  in  the  more  recent  case  of  The  Attorney-General  v.  JFalnisley  (\2  M.  &  W. 
179).  The  case  of  The  Attorney-General  v.  Ansted  (12  M.  &  W.  520)  is  founded  upon 
the  same  principle,  which,  in  truth,  disposes  of  the  present  question.  But  an  Anonymous 
cafe  in  Savile  (page  29),  which  is  translated  in  West  on  E.xtents  (page  87),  is  precisely 
in  point.  There,  "  It  was  said  [218]  by  Fanshawe,  the  Queen's  remembrancer,  that 
if  one  be  in  execution  at  the  suit  of  the  Queen,  in  the  Fleet,  the  warden  of  the  Fleet 
may  suffer  him  to  go  to  his  counsel  with  his  keeper ;  but  it  is  otherwise  if  he  be  in 
execution  at  the  suit  of  a  common  person.  And  the  reason  is  this,  that  if  he  that  is 
in  execution  for  the  Queen  happen  to  escape,  the  warden  for  the  Queen  may  retake 
him  ;  but  it  is  otherwise  in  the  case  of  a  common  person  :  quod  tota  curia  concessit." 
There  was,  therefore,  no  doubt  at  all  e.xpressed  upon  that  part  of  the  case.  "  And  in 
Michaelmas  Term,  (24  Eliz.),  Edward  Fisher  was  in  execution  at  the  suit  of  Serjeant 
Puckering,  and  afterwards  procured  himself  to  be  in  execution  at  the  suit  of  the 
Queen,  and  came  into  court  by  Serjeant  Fenner,  and  prayed  that  he  might  have  leave 
to  go  to  his  counsel,  when  good  sureties  found  to  the  Court.  Shute.  The  party  has 
interest  in  his  body  as  well  as  the  Queen.  Manwood.  But  if  the  Queen  had  first 
execution,  then  it  was  doubted  when  he  was  in  the  Common  Pleas,  in  the  case  of 
Draycot.  Shute  and  Chick.  It  is  all  one  in  our  opinion  ;  and  of  the  same  opinion 
was  Gawdy,  Justice."  It  is  also  stated  in  the  same  work  (page  88),  that  "  the  distinc- 
tion taken  in  Godbold,  p.  298,  is,  that  where  the  party  is  first  taken  for  the  Crown, 
there  the  subject  cannot  have  an  interest  in  his  person  simul  et  semel  with  the  King  ; 
but  where  the  party  is  first  taken  by  the  subject,  there  the  subject  may  have  an 
interest  in  his  debtor's  person  simul  et  semel  with  the  Crown.  But  it  may  be  that 
there  are  many  cases  which  this  distinction  will  not  reconcile."  There  the  Queen's 
remembrancer  was  an  officer  certifying  the  practice  of  the  Court,  that  a  party  in 
custody  at  the  suit  of  the  Crown  might  go  out  with  the  keeper,  as  in  the  present  case. 
In  Dyer  (vol.  3,  p.  365  a.)  it  is  said,  ''And  by  the  leave  of  the  Court  he  shall  be 
suffered  with  a  keeper  to  go  to  his  counsel,  with  instructions  to  prosecute  the  attaint." 

[219]  Watson  and  J.  Wilde,  who  also  appeared  to  shew  cause  on  the  part  of  the 
Crown,  were  stopped  by  the  Court. 


472  REGINA    V.  RENTON  2  EX.  220. 

Lush  ;ui(l  J.  W.  Eoj,'ers,  in  support  of  the  rule.  The  first  point  upon  which  this 
rule  was  obtained  is  admitted  not  to  be  sustainable.  As  to  the  second  point,  it  is 
submitted  that  the  case  stands  upon  a  different  footing  from  that  upon  which  it  has 
been  put  by  the  Attorney-General.  This  is  not  the  case  of  a  voluntary  escape,  in  the 
sense  in  which  that  term  is  ordinarily  used.  The  Crown  cannot  take  its  debtor  out 
of  prison  without  a  writ  of  habeas  corpus,  or  the  leave  of  a  Court  of  law.  Here  the 
debtor  was  dealt  with  under  the  authority  of  the  Crown.  [Pollock,  C.  B.  If  the 
Crown  has  the  right  so  to  deal  with  its  debtor,  then  cadit  qusestio ;  if  the  act  be 
wron",  then  the  Crown  is  not  bound  by  the  act  of  its  officer.]  This  is  the  act  of  the 
Crown  itself.  A  person  who  is  wrongfully  taken  out  of  custody  cannot  be  taken  again 
into  custody  under  the  same  authority  by  which  he  had  been  previously  detained. 
There  is  a  case  in  Dyer  (vol.  3,  p.  297  a.),  where  it  is  said,  that  "the  command  of  the 
treasurer  and  chancellor  are  not  sufficient  warrant  to  license  one  condemned  in  execu- 
tion to  go  with  a  keepei-,  or  otherwise,  at  large,  for  the  Queen  herself  could  not  do 
that,  as  was  holden  by  the  opinion  of  all  the  justices  of  both  benches  in  the  time  of 
Queen  Mary  "  [Parke,  B.  There  the  debtor  was  in  custody  at  the  suit  of  a  subject 
as  well  as  oif  the  Crown,  but  that  is  not  the  case  here.]  The  law  has  always  regarded 
with  great  jealousy  the  rights  of  the  Crown  as  affecting  the  liberty  of  the  subject. 
In  Thmiand's  case'{2  Dyer,  162  b.),  it  was  held  that  the  Crown  cannot  authorise  a 
person,  in  execution  at  the  suit  of  a  subject,  to  be  taken  up  for  any  purpose  of  its  own. 
The  case  in  Savile  may  be  distinguished  from  the  present,  as  there  it  was  a  matter  ex 
gratia  to  the  subject  [220]  himself,  but  here  it  is  adverse  to  him.  The  general  rule 
is,  that  where  there  has  been  a  voluntary  escape,  the  part}'  cannot  be  retaken  under 
the  same  writ. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There 
are  several  points  that  might  have  arisen  in  this  case,  and  which  might  have  called 
for  a  more  deliberate  and  serious  judgment ;  for  in  some  respects  the  cases  may  be 
questioned,  and  the  authorities  are  to  a  certain  extent  conflicting.  If  the  defendant 
had  been  in  custody  at  the  suit  of  the  subject  as  well  as  of  the  Crown,  there  might 
exist  a  doubt  whether  the  prioi'ity  of  the  one  or  the  other  would  create  a  dift'erence 
as  to  the  lialiilitv  of  the  sheriff"  or  the  liability  of  the  creditor.  The  question,  however, 
before  us  is  simply  this  :  a  defendant  in  execution,  and  in  custody  under  a  writ  of 
extent,  is  removed  by  an  order  of  the  Commissioners  of  Excise  (the  order  being 
directed  to  a  particular  sheriff)  for  the  purpose  of  giving  evidence  touching  the  matter 
of  the  extent  itself.  He  is  accordingly  taken,  and  returns  into  the  same  custody  ; 
and  the  question  is,  whether  he  is  now  entitled,  as  against  the  Crown,  to  his  discharge. 
I  am  of  opinion  that  he  is  not.  I  do  not  mean  to  throw  any  doubt  upon  the  Crown's 
right  to  remove  the  defendant ;  but  that  is  a  question  which  is  ver}'  different  from 
the  present.  Here  the  question  involves  this  principle  only,  viz.  that  the  Crown 
cannot  be  prejudiced  by  the  misconduct  or  negligence  of  any  of  its  officers,  whether 
with  respect  to  the  rights  of  property  or  the  right  to  the  custody  of  the  debtor  till 
the  debt  is  paid.  The  case  in  Savile  is  an  authority  for  the  principle  for  which  the 
Attorney-General  contends,  and  upon  that  part  of  the  case  there  is  no  doubt  whatever-. 
As  to  the  other  question  there  is  some  doubt,  and  the  authorities  are  conflicting  on 
that  point.  I  have  always  understood  it  to  be  a  maxim  of  the  common  law,  that  the 
Crown  cannot  ever  be  prejudiced  by  [221]  the  laches  of  any  of  its  officers.  That 
being  so,  the  present  case  is  clear,  without  reference  to  the  case  in  Savile,  or  to  any 
other  authority. 

Parke,  B.  I  entirely  concur  with  the  Lord  Chief  Baron.  I  think  that  the  only 
point  we  have  to  decide  is,  whether,  if  after  an  escape  (which  we  may  assume  to  be 
voluntary)  the  defendant  is  again  in  the  custody  of  the  sheriff',  he  is  lawfully  in  custody 
under  the  former  extent.  I  think  that  is  the  only  point  we  have  to  decide.  I  do 
not  mean  to  decide  that  the  authority  of  the  Crown  would  not  be  a  justification  for 
taking  the  debtor  out  of  the  sherift''s  custody  during  that  time ;  but  I  assume,  for  the 
purpose  of  the  argument,  that  there  has  been  a  voluntary  escape  permitted  by  the 
sheriff",  and  that  he  has  the  debtor  in  custody  again  under  the  former  writ  of  extent. 
Now,  there  is  a  clear  distinction,  according  to  the  authority  in  Savile,  between  the 
case  of  the  subject  and  that  of  the  Crown.  In  the  former  case,  there  is  no  doubt 
that  the  sheriff'  could  not  retake  the  defendant,  because  it  was  his  own  voluntary 
escape,  and  the  subject  could  not  take  the  defendant  again,  because  he  is  bound  by 
the  act  of  the  officer.     But  in  the  case  of  the  Crown,  as  it  is  not  bound  by  the  act  of 
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the  officer,  the  escape  is  nothing.  It  is  an  act  of  wrong  on  the  part  of  the  sheriff  who 
permits  the  escape,  but  the  execution  is  not  satisfied.  I  should  have  come  to  the 
same  conclusion  to  which  I  have  arrived  in  the  present  case  upon  principle,  and 
without  the  authority  of  the  case  in  Savile,  which  is  directly  in  point.  There  the 
distinction  is  to  be  observed  between  the  process  of  the  Crown  and  the  process  of 
the  subject;  in  the  former  case,  the  debt  is  satisfied  by  the  sheriff's  voluntarily  per- 
mitting the  defendant's  escape,  but  that  is  not  so  in  the  case  of  the  Crown.  As 
to  the  disputed  points  in  the  case,  upon  which  it  is  not  necessary  for  us  now  to  give 
any  opinion,  the  principal  one  is,  whether,  in  the  case  of  a  subject  as  well  as  the 
Crown  having  the  [222]  debtor  in  execution,  the  act  of  the  sheriff  in  taking  the 
debtor's  person  out  of  custody  quoad  the  subject  is  an  escape  or  not.  Prima 
facie,  it  would  appear  that,  if  a  voluntary  escape  be  shewn,  it  is  an  injury  to 
the  subject,  and  then  he  has  his  remedy.  Then  if  the  principle  be  correct  that  is 
stated  in  one  of  the  cases  in  Dyer,  where  the  executions,  as  between  the  Crown  and 
the  subject,  conflict,  it  is  held  that  the  debtor  is  really  not  in  execution  at  the  suit  of 
the  subject  until  the  execution  of  the  Crown  is  satisfied.  If  that  is  the  correct  view, 
and  which,  according  to  Loid  Chief  Justice  HuUand,  is  so,  that  disposes  of  the  question. 
Then,  if  he  is  in  custody  at  the  suit  of  both,  the  Crown  and  the  subject,  the  act  of 
the  officer  of  the  Ci'own  cannot  prejudice  the  subject : — but  that  is  a  question  upon 
which  we  are  not  at  present  called  to  give  any  decision.  For  the  reasons  which  I 
have  before  given,  I  think  that  the  defendant  is  rightly  in  custody. 

ROLFE,  B.  I  am  of  the  same  opinion.  The  question  here  lies  in  a  very  narrow 
compass,  and  it  seems  to  me  to  be  entirely  governed  by  that  part  of  the  case  in 
Savile  which  is  not  controverted  by  any  of  the  authorities.  "  It  was  stated  by 
Fanshawe,  the  Queen's  remembrancer,"  (which,  I  agree,  means  it  was  stated  officially), 
"that  if  one  be  in  execution  at  the  suit  of  the  Queen,  in  the  Fleet,  the  warden  of  the 
Fleet  may  suffer  him  to  go  to  his  counsel  with  his  keeper  ;.  but  it  is  otherwise  if  he 
be  in  execution  at  the  suit  of  a  common  person  ;  and  the  reason  is  this,  that  if  he  that 
is  in  execution  for  the  Queen  happens  to  escape,  the  warden  for  the  Queen  may 
retake  him  ;  but  it  is  otherwise  in  the  case  of  a  common  person."  That  evidently 
applies  to  the  case  of  a  voluntary  escape.  This  case  is  unqualified  by  any  authority 
with  respect  to  the  case  of  a  voluntary  escape  with  the  consent  of  the  keeper.  Upon 
the  same  writ,  the  keeper  may  retake  him  ;  but  there  is  introduced  into  the  ease  this 
additional  fact,  that  the  voluntary  escape  was  by  [223]  the  consent  of  the  officer  of 
the  Crown,  which  officer  cannot  give  a  consent  that  shall  prejudice  the  rights  of  the 
Crown  ;  and  the  ca.se  stands  precisely  in  the  same  condition  as  if  he  had  not  given 
any  consent ;  and  therefore  the  party  may  be  retaken,  and,  being  retaken,  is  in  the 
lawful  custody  of  the  Crown.  If  it  were  necessary  to  enter  upon  the  other  point  in 
the  case,  I  must  own  I  see  very  great  doubts  on  that  point. 

Platt,  B.  I  agree  that  this  rule  ought  to  be  discharged.  I  think,  under  the 
present  circumstances,  the  case  in  Savile  is  a  direct  authority. 

Rule  discharged. 

Parrixgton  v.  Moore  and  Another.  April  26,  1848.— A  party  who  trespasses 
upon  land,  under  a  fair  and  reasonable  supposition  that  he  has  a  right  to  do  the 
act  complained  of,  is  not  liable  to  be  apprehended,  under  the  28th  section  of  the 
Malicious  Trespass  Act,  (7  &  8  Geo.  4,  c.  30),  by  the  owner  of  the  property, 
although  the  latter  have  reason  to  suppose  the  party  to  be  within  the  act. 

[S.  C.  17  L.  J.  Ex.  219.] 

Trespass  for  assaulting  and  imprisoning  the  plaintiff.  Plea,  not  guilty  "by 
statute."  At  the  trial,  before  Alderson,  B.,^at  the  last  Summer  Assizes  for  West- 
moreland, it  appeared  that  the  plaintiff  was  a  labourer  in  the  employment  of  the 
Xorth-Western  Railway  Company,  and  that  the  defendant  Moore  was  the  owner  of 
some  land  through  which  the  railway  was  intended  to  run  :  that  the  plaintiff  entered 
the  defendant's  land  on  the  17th  of  September,  1847,  and  commenced  digging  some 
holes,  for  the  purpose  of  ascertaining  the  nature  of  the  soil.  The  Company  were 
authorised  under  their  act  to  enter  certain  land  for  the  purposes  for  which  the 
plaintiff  entered,  upon  giving  the  requisite  notice,  but  in  the  present  instance  no  such 
notice  had  been  given  by  them  to  the  owner.     The  defendant  Moore,  and  the  other 
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defeiid;int,  his  giiniekeeper,  appiehended  the  plaintiflF  as  having  committed  an  offence 
under  the  Malicious  Trespass  Act,  and  took  him  before  a  magisti'ate  at  Kii'kby 
Lonsdale,  where  he  was  charged  with  the  [224]  trespass,  and  had  to  pay  5s.  by  way 
of  penalty,  and  2s.  for  costs.  The  plaintitt  fairly  and  reasonably  believed  himself 
justified  in  entering  upon  and  digging  in  the  defendant  Moore's  land.  It  was  con- 
tended on  the  partof  the  defendants,  that  they  were  justified  under  the  28th  section 
of  the  Malicious  Trespass  Act,  in  apprehending  the  plaintiff',  as  they  had  acted  bona 
tide.  The  leained  judge  left  it  to  the  jury  to  say  whether  the  defendants  reasonably 
and  bona  tide  believed  they  were  justified  in  apprehending  the  plaintiff.  The  jury 
found  that  the  defendants  did  so  helieve.  His  Lordship  directed  a  verdict  to  be 
entered  foi-  the  plaintiff  for  7s.,  the  sum  he  had  paid,  reserving  leave  to  the  defendants 
to  move  to  enter  a  verdict  or  a  nonsuit. 

Atherton  now  moved  accordingly.  The  question  is,  whether  the  defendants  are 
not  within  the  28th  section  of  the  Malicious  Trespass  Act,  (7  &  8  Geo.  4,  c.  30).(«) 
The  [225]  defendant  Moore,  at  the  time  he  caused  the  plaintiff  to  be  apprehended, 
bona  fide  believed  him  to  be  within  the  act,  although  it  turned  out  afterwards  that 
the  plaintiff  was  not.  [Alderson,  B.  The  plaintiff  was  cleai'ly  acting  under  the 
belief  that  he  was  not  a  trespasser,  and  therefore  the  defendants  had  no  right  to 
apprehend  him.]  If  a  peace-officer  apprehends  a  trespasser  without  a  warrant,  bona 
fide  believing  that  the  person  he  so  apprehends  is  within  the  act  of  Parliament,  he  is 
not  to  be  rendered  liable  for  so  doing,  because  it  afterwards  appears  that  such  person 
reasonably  supposed  that  he  was  not  within  the  act.  [Pollock,  C.  B.  A  trespasser 
who  acts  under  a  fair  and  reasonable  supposition  that  he  had  a  right  to  do  the  act 
complained  of,  is  within  the  proviso  of  the  24th  section  ;  he  is  not  a  person  found 
committing  an  offence  against  the  act,  and  liable  as  such  to  be  apprehended  under  the 
28th  section.  Kolfe,  B.  The  defendants  admit  that  the  plaintiff  was  not  an  offender 
against  the  act.  But  you  wish  us  to  put  a  construction  upon  the  act,  as  if  it  had  said 
that  a  person  may,  without  a  wairant,  appiehend  another  whom  he  supposes  an 
offender.  Piatt,  B.  Would  the  defendants  be  entitled  to  a  notice  under  the  41st 
section  ?]     It  would  appear  so  from  the  case  of  Hughes  v.  Buchland  (15  M.  &  W.  346). 

Pollock,  C.  B.  There  ought  to  be  no  rule  in  this  case.  The  defendants'  counsel 
ask  us  to  read  the  act,  as  protecting  persons  who  apprehend  not  only  offenders  against 
the  act,  but  those  whom  they  reasonably  suppose  to  be  so. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Kule  refused. 


[226]  M'Gregor  v.  Flsken.  May  2,  1848.— The  Scotch  Sequestration  Act  (2  &  3 
Vict.  c.  41)  provides  for  two  distinct  species  of  warrants  to  be  granted  by  the 
Lord  Ordinary,  one  for  the  protection  of  the  debtor  from  arrest,  the  other  for 
his  liberation  when  in  custody.  Thus  a  warrant  which  recites  that  the  Lord 
Ordinary  had  considered  the  petition  of  A.  B.,  and  sequestrates  his  estates,  and 

(a)  The  following  sections  are  material.  Sect.  24  enacts,  "  That  if  any  person 
shall  wilfully  or  maliciously  commit  any  damage,  injury,  or  spoil  to  or  upon  any  real 
or  personal  property  whatsoever,  either  of  a  public  or  private  nature,  for  which  no 
remedy  or  punishment  is  hereinbefore  provided,  every  such  person,  being  convicted 
thereof  before  a  justice  of  the  peace,  shall  forfeit  and  pay  such  sum  as  shall  appear 
to  the  justice  to  be  a  reasonable  compensation  for  the  damage,  injury,  or  spoil  so 
committed,  not  exceeding  the  sum  of  £5.  .  .  .  Provided,  that  nothing  herein  con- 
tained shall  extend  to  any  case  where  the  party  trespassing  acted  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do  the  act  complained  of,  nor  to  any 
trespass,  not  being  wilful  and  malicious,  committed  in  hunting,  fishing,  or  in  pursuit 
of  game  ;  V)ut  every  such  trespass  shall  be  punishable  in  the  same  manner  as  before 
the  passing  of  this  act." 

Sect.  28  enacts,  "  for  the  more  effectual  apprehension  of  all  offenders  against  this 
act,  that  any  person  found  committing  any  offence  against  this  act,  whether  the  same 
be  punishable  upon  indictment  or  upon  summary  conviction,  may  be  immediately 
apprehended,  without  a  warrant,  by  any  peace-officer,  or  the  owner  of  the  property 
injured,  or  his  servant,  or  any  person  authorised  by  him,  and  forthwith  taken  before 
some  neighbouring  justice  of  the  peace,  to  be  dealt  with  according  to  law." 
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declares  them  to  belong  to  his  creditors,  and  appoints  the  creditors  to  hold  two 
meetings  at  a  certain  time  and  place,  to  elect  interim  factors  and  trustees,  and 
remits  to  the  sheriti',  to  proceed  according  to  the  statute,  and  grants  a  warrant  of 
protection  to  the  said  A.  B.  against  arrest  or  imprisonment  for  civil  debt,  until 
the  meeting  of  the  creditors  for  the  election  of  a  trustee,"  is  a  wairant  of  pro- 
tection onl\\  and  therefore  a  party  in  custody  at  the  time  the  warrant  is  obtained 
is  not  entitled  under  it  to  his  discharge. 

[S.  C.  .5  D.  &  L.  722 ;  17  L.  J.  Ex.  201.] 

In  this  case  a  rule  had  been  obtained,  calling  upon  the  plaintiff  to  shew  cause  why 
the  surn  of  13291.  19s.  Id.,  which  had  been  paid  into  court  in  lieu  of  special  bail,  .should 
not  be  repaid  out  of  court,  either  to  the  defendant  or  to  a  Mr.  Alexander  Mitchell 
It  appeared  by  the  affidavits,  that  the  defendant  in  this  action,  in  and  previous^  to 
the  month  of  March  last,  had  been  carrying  on  business  in  partnership  with  a  Mr.  James 
Mitchell,  as  merchants,  under  the  firm  of  Koss,  Mitchell,  &  Co.,  at  Glasgow,  and  at 
Toronto,  in  Upper  Canada.  On  the  I7th  of  March  the  defendant  was  arrested,  under 
the  1  &  2  Vict.  c.  110,  s.  3,  on  the  ground  that  he  was  going  to  leave  this  country. 
On  the  20th  the  Lord  Ordinary  made  the  following  order,  the  Scotch  house  having 
become  bankrupt,  and  the  defendant  and  James  Mitchell  having  duly  filed  their 
petition  : — 

"Edinburgh,  20th  March,  1848. 

"The  Lord  Ordinary,  having  considered  this  petition,  with  the  writs  produced, 
sequestrates  the  estates  now  belonging  or  which  shall  hereafter  belong  to  the  petitioners, 
John  Fisken  and  James  Mitchell,  individual  partners  of  the  firm  of  Eoss,  Mitchell, 
&  Co.,  merchants,  carrying  on  business  in  Glasgow,  and  at  Toronto,  in  Upper  Canada, 
as  partners  of  the  said  firm  and  as  individuals,  before  the  date  of  their  discharge,  in 
terms  of  the  act,  2  &  3  Vict.  c.  41,  and  declares  the  same  to  belong  to  their  respective 
creditors,  for  the  purposes  of  the  said  act  appoints  the  creditors  to  hold  two  meetings, 
at  the  times  and  place  mentioned  in  the  petition,  for  the  purpose  of  electing  one 
interim  factor  or  separate  interim  factors,  and  one  trustee  or  separate  trustees,  or 
trustees  in  succession,  and  commis-[227]  sioners,  as  directed  by  the  statute  ;  remits  to 
the  sheriff  of  the  county,  where  the  said  meetings  are  to  be  held,  to  proceed  in  manner 
mentioned  in  the  said  statute  ;  and  grants  warrant  of  protection  to  the  said  John  Fisken 
and  James  Mitchell  respectively  against  arrest  or  imprisonment  for  civil  debt,  until  the 
meeting  of  the  creditors  for  the  election  of  a  trustee. 

"John  A.  Murray." 

An  application  was  made  to  Parke,  B.,  at  chambers,  for  the  defendant's  discharge, 
on  the  ground  that  he  was  entitled  to  his  liberation  under  the  2  &  3  Vict.  c.  41, 
(the  Scotch  Sequestration  Act).  It  appeared  that  the  defendant  was  about  to  leave 
England  for  Scotland. 

Willes  now  shewed  cause.  The  defendant  is  not  entitled  to  be  discharged,  on  the 
ground  that  he  is  not  going  to  leave  England,  for  Scotland  is  not  within  the  jurisdiction 
of  this  Court ;  neither  is  he  so  entitled  by  virtue  of  the  Lord  Ordinary's  order,  under 
the  Scotch  Bankruptcy  Act,  (2  &  3  Vict.  c.  41).  This  order  is  not  a  general  order  for 
protection,  and,  at  all  events,  is  not  for  the  liberation  of  the  debtor  after  the  arrest. 
There  are  two  kinds  of  orders  contemplated  by  the  statute  :  the  one,  a  warrant  of 
protection  from  arrest,  under  the  13th  section;  the  other,  of  liberation,  under  the 
17th  section,  which  enacts,  "that  the  Lord  Ordinary  may,  on  application  made,  either 
on  the  petition  for  sequestration  or  by  a  separate  petition  by  the  debtor,  grant  a 
warrant  for  liberating  the  debtor,  if  in  prison,  after  such  intimation  to  the  incarcerating 
creditor  or  his  known  agent  as  the  Lord  Ordinary  shall  deem  to  be  just,  and  after 
hearing  any  such  objection  to  the  granting  of  such  warrant ;  and  if  the  application 
shall  be  refused,  it  shall  be  competent  for  the  debtor  to  make  a  new  application  for 
liberation,  with  consent  of  the  trustee  and  the  commissioners;  and,  on  intimation  and 
hearing  objections  as  afore-[228]-said,  the  Lord  Ordinary  may  grant  warrant  to 
liberate."  Now  the  warrant  which  the  defendant  obtained  is  only  for  protection  for  a 
given  and  limited  period.  The  18th  section  speaks  of  the  warrant  of  protection  or 
liberation.  In  the  13th  section,  which  relates  to  the  awarding  of  the  sequestration; 
and  by  which  the  warrant  of  protection  is  to  be  provided  for  the  debtoi-,  there  is  no 
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warrant  of  libeiatioii  mentionerl.  The  17th  section  requires  a  notice  to  be  given.  By 
the  58th  section,  the  debtor  is  entitled,  by  resolution  of  the  creditors,  to  have  his 
personal  protection  renewed  "  for  such  time  as  they  may  think  fit;  and  in  such  case 
the  trustee  shall  apply  to  the  sheriff',  who  shall  renew  the  protection  ;  and  the  deliver- 
ance by  him,  renewing  the  same,  shall,  or  an  extract  thereof,  signed  by  the  sheriff- 
clerk,  have  the  same  effect  as  the  original  warrant  of  protection."  Here,  again,  the 
wairaiit  of  pi-otection,  and  not  of  protection  or  liberation,  is  spoken  of.  Why,  there- 
fore, should  there  be  such  difference  of  language,  unless  two  distinct  warrants  had  been 
contemplated  by  the  act?  It  was  intended  by  the  legislature  that  the  wai'rant  of 
protection  should  enable  the  debtor  to  be  present  at  a  meeting  of  his  creditors  ;  and 
the  Lord  Ordinary  may  grant  a  warrant,  under  the  67th  section,  for  the  debtor's 
apprehension,  to  enforce  his  examination.  The  present  warrant,  therefore,  is  merely 
one  of  liberation,  and  does  not  entitle  the  defendant  to  his  discharge.  It  may  be 
contended  that  the  departure  from  England  for  Scotland  is  not  a  meditatio  fugie 
within  the  meaning  of  the  exception  in  the  18th  section,  which  says,  that  "such 
warrant  of  protection  or  liberation  shall  not  he  of  any  effect  against  the  effect  of  a 
warrant  of  arrest  or  imprisonment  in  mcditatione  fugie."  It  was  certainly  recently 
decided  by  Wightman,  J.,  in  the  Bail  Court,  that  such  a  departure  was  not  a  meditatio 
fugiB  (17  Law  J.,  Q,  B.,  186);  but  it  will,  perhaps,  not  be  necessary  to  discuss 
that  point. 

[229]  Aspland,  in  support  of  the  rule.  The  defendant  is  entitled  to  his  discharge 
under  this  warrant.  It  is  sufficient  in  form  under  the  18th  section,  and  is  to  protect 
the  defendant  from  arrest  or  imprisonment.  It  must  be  presumed  that  the  Ijord 
Ordinary  has  observed  all  such  matters  as  are  necessary  to  make  the  order  good  : 
Miirsh  v.  11  ooUci/  (1  Dowl.  &  L.  81).  As  this  is  an  application  in  favorem  libertatis,  a 
liberal  construction  should  be  put  upon  the  act.  Lastly,  there  is  no  meditatio  fugaj, 
and  that  was  expressly  so  decided  by  Wightman,  J.,  in  the  Bail  Court. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  It  clearly 
appears  that  the  defendant  intends  to  go  out  of  the  jurisdiction  of  this  Court,  and 
therefore  upon  that  point  he  is  not  entitled  to  his  discharge.  With  respect  to  the 
effect  of  this  warrant,  I  am  of  opinion  that  it  is  merely  for  protection  from  arrest,  and 
is  totally  diff'erent  from  a  warrant  of  liberation.  The  defendant  having  been  arrested 
before  the  warrant  was  granted,  the  warrant  was  inoperative,  as  he  was  at  that  time 
already  in  custody. 

Parke,  B.  I  am  of  the  same  opinion.  As  to  the  first  point,  it  appears  that  the 
defendant  intends  going  to  Scotland,  which  is  out  of  the  jurisdiction  of  this  Court; 
and  therefore  he  has  not  upon  that  point  answei'cd  the  plaintift"s  affidavit.  Then 
comes  the  question,  whether  the  defendant  is  entitled  to  his  discharge  under  the 
statute  2  &  3  Vict.  c.  41.  Two  distinct  species  of  warrants  are  contemplated  by  that 
act :  the  one  is  for  the  protection  of  the  debtor  from  arrest ;  the  other  is  for  his 
liberation  if  ali'eady  arrested.  That  being  so,  and  as  the  defendant  was  in  custody 
before  this  warrant  was  granted,  he  should  have  made  an  application  to  the  Lord 
Ordinary  for  a  warrant  of  liber-[230]-ation,  which  might  have  been  granted  after  the 
notice  had  been  given  which  is  required  by  the  act,  in  order  that  the  creditors  may  be 
heard  upon  the  matter.  The  18th  section  does  not  help  the  defendant.  The  words 
there,  "protection  or  liberation,"  are  to  be  read,  reddendo  singula  singulis,  that  the 
warrant  of  protection  shall  protect  the  defendant  from  arrest,  and  that  the  warrant  of 
liberation  shall  liberate  the  debtor  from  imprisonment.  For  these  reasons,  I  am  of 
opinion  that  the  defendant  is  not  entitled  to  his  discharge. 

KoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


Jones  v.  Bonner  and  Nash.  May  12,  1848.— Where  a  pauper  plaintiff  settles  the 
action  behind  the  back  of  his  attorney,  it  is  entirely  a  question  for  the  discretion 
of  the  Court,  under  the  particular  circumstances  of  the  transaction,  whether  they 
will  interfere  and  set  aside  the  proceedings. — Where  a  pauper  plaintiff' settled  the 
action  behind  his  attorney's  back,  by  executing  a  release,  but  it  appeared  that  he 
was  the  first  to  make  the  application,  and  that  the  arrangement  was  fair  and 
reasonable,  the  defendant  having  pleaded  a  plea  of  release  puis  darrein  continu- 
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ance,  the  Court  refused  to  set  aside  the  deed   and  the  plea  at  the  instance  of 
the  attorney. 

[S.  C.  5  I),  cfe  L.  718  ;  17  L.  J.  Ex.  343.] 

Skinner  had  obtained  a  rule  in  the  present  term,  on  the  part  of  the  plaintiff's 
attorney,  calling  upon  the  defendants  to  shew  cause  why  the  plea  of  release  puis  darrein 
continuance,  and  the  deed  of  release  therein  mentioned,  should  not  be  set  aside. 

It  was  an  action  of  trespass  brought  by  the  plaintifi",  who  had  been  admitted  to  sue 
in  forma  pauperis.  Issue  had  been  joined,  and  notice  of  trial  was  given  for  the 
Herefordshire  Spring  Assizes  in  1848.  In  March,  1848,  a  plea  of  a  release  puis  darrein 
continuance  was  delivered  to  the  plaintift"s  attorney,  who  thereupon  countermanded 
the  notice  of  trial,  and  the  cause  was  not  tried.  It  appeared  from  the  affidavits,  which 
were  of  rather  a  contradictory  character,  that  the  action  had  been  brought  for  an 
alleged  trespass  to  the  cottage  and  goods  of  the  plaintiff,  committed  by  the  [231] 
defendant  Xash,  who  had  acted  under  the  commands  of  Bonner,  the  plaintiff's  landlord. 
The  plaintiff,  in  his  affidavit,  stated,  that  he  was  sorry  he  had  executed  the  release, 
but  that  he  had  been  induced  to  do  so  by  reason  of  a  promise  made  to  him  by  Bonner 
that  he  would  give  him  a  sovereign,  and  by  one  Bodenham,  who  promised  he  would 
put  him  into  a  cottage.  The  plaintiff's  attorney,  in  his  affidavit,  swore  that  the  plaintiff 
and  Bonner  had  colluded  together  to  deprive  him  of  his  costs,  and  that  the  release 
was  executed  with  this  design.  This  was  denied  by  Bonner's  affidavit,  and  he  stated 
therein  that  the  plaintiff  came  of  his  own  accord  to  settle  the  action  ;  that  he  gave  the 
plaintiff  the  sovereign  to  assist  him  and  his  family,  who  were  in  very  distressed 
circumstances ;  that  the  release  in  question  was  signed  by  the  plaintiff'  at  his  house, 
after  having  been  twice  read  over  to  him  and  explained  ;  and  that  no  cottage  had  ever 
been  offered  to  the  plaintiff  by  Bodenham,  or  by  any  other  person,  to  induce  him  to 
execute  that  instrument.  There  were  other  affidavits  in  confirmation  of  Bonner's 
statement. 

Martin  now  shewed  cause.  A  plaintiff' is  not  precluded  from  settling  an  action,  by 
reason  of  his  suing  in  forma  pauperis,  when  he  acts  bona  fide.  The  plaintiff'  is  dominus 
litis,  and  upon  these  affidavits  it  appears  that  there  was  no  collusion  between  him  and 
the  defendants.  He  executed  the  release,  by  hi.s  own  statement,  to  get  rid  of  the 
action  ;  and  he  was  to  receive  an  equivalent.  The  case  of  JFriaht  v.  Burroughex 
(3  C.  B.  344)  will  be  relied  upon  b\^  the  other  side ;  but  there  the  plaintiff  expressed  a 
desire  "  to  deprive  the  lawyers  of  costs."  That  case  cannot  be  relied  upon  as  laying 
it  down  as  a  rule  of  law,  that  a  pauper  plaintiff  cannot  settle  the  action  without  regard 
to  his  attorney.  [Pollock,  C.  B.  It  must  be  a  matter  in  the  discretion  of  the  [232] 
Court,  under  the  circumstances  of  each  particular  case.  Eolfe,  B.  Chief  Justice 
Tindal  there  says,  "I  will  not  say  that  cases  may  not  arise  in  which  it  may  be  lawful 
for  a  pauper  plaintiff  to  settle  with  the  defendant,  without  regard  to  his  attorney's 
lien"  If  there  is  then  a  case,  I  think  the  present  is  such  a  case.]  [He  was  then 
stopped  by  the  Court.] 

Skinner,  in  support  of  the  rule.  A  pauper  plaintiff'  does  not  stand  in  the  same 
situation  as  a  plaintiff  who  has  not  been  admitted  so  to  sue.  In  all  cases  where  the 
plaintiff  has  been  held  to  be  dominus  litis,  he  has  been  solvent.  The  attorney,  in  such 
a  case  as  the  present,  looks  to  the  result  of  the  action  for  his  recompense.  The 
transaction  must,  therefore,  partake  of  the  nature  of  a  collusion,  when  the  party  settles 
the  action  behind  the  back  of  his  attorney,  to  whom  he  has  entrusted  the  conduct  of 
the  whole  matter.  [Piatt,  B.  In  IFrighf  v.  Bmroughcs,  Maule,  J.,  says,  "  Here, 
however,  the  client  cheats  his  attorney  of  his  costs,  and  gets  nothing  himself."] 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  In  the 
case  in  the  Court  of  Common  Pleas,  which  has  been  relied  upon,  the  Court  exercised 
their  discretion  upon  the  facts  of  that  case  ;  but  so  far  from  laying  it  clown  as  a  matter 
of  law,  that  the  attorney  to  a  pauper  plaintiff  is  dominus  litis.  Chief  Justice  Tindal 
expressly  guards  himself  against  such  a  position.  VVe  are  not  bound  by  that  case,  in 
which  the  facts  were  different  fiom  those  in  the  present,  and  I  think  that  the  question 
is  one  entirely  for  the  discretion  of  the  Court.  We  cannot  assume  that  an  attorney 
undertakes  a  cause  for  a  person  who  has  been  admitted  to  sue  in  forma  pauperis  upon 
the  understanding  that  he  may  go  on  in  spite  of  the  plaintiff,  and  that  he,  and  not 
the  plaintiff,  is  dominus  litis.  If  we  are  to  make  that  [233]  assumption,  Mr.  Skinner's 
argument  is  correct.     But  I  do  not  think  that  we  can  make  such  an  assumption.     It 
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is  very  likely  that  the  Court,  in  the  case  of  a  pauper  plaintifl",  would  look  more 
narrowly  into  all  the  circumstances  of  a  transaction  of  such  a  nature  in  order  to  protect 
the  attorney  from  the  collusion  of  the  parties  to  deprive  him  of  his  costs ;  but  the 
mere  naked  fact,  that  the  action  has  been  settled  behind  the  attorney's  back,  could 
not  be  of  itself  a  sufficient  ground  for  the  interference  of  the  Court.  In  the  present 
case  it  appears  to  have  been  a  fair,  reasonable,  and  bona  fide  arrangement  between 
the  parties  ;  and  I  should  be  exceedingly  soriy  that  in  pauper,  as  well  as  in  other  cases, 
parties  should  not  be  permitted  to  make  peace  upon  fair  and  equitable  terms,  and  so 
to  put  an  end  to  litigation.  I  should  be  exceedingly  sorry  to  put  any  impediment  in 
the  way  of  such  an  arrangement. 

ROLFE,  B.  I  am  of  the  same  opinion.  In  the  case  of  JFright  v.  Bwrougkes,  the 
late  Chief  Justice  Tindal,  in  the  commencement  of  his  judgment,  as  I  have  before 
observed,  does  not  say  that  in  no  case  can  a  pauper  plaintiff  settle  the  action  without 
regard  to  his  attorney's  lien.  Now,  assuming  it  to  be  competent  for  the  parties  to 
settle  the  action  behind  the  attorney's  back,  I  think  that  this  is  just  one  of  those 
cases  in  which  it  should  be  allowed,  for  it  appears  to  me  that  the  action  would  have 
resulted  in  nominal  damages  only.  So  far  from  seeing  that  there  is  any  collusion  on 
the  part  of  the  defendants  to  deprive  the  attorney  of  his  costs,  the  plaintiiT  himself 
appears  to  have  pressed  the  arrangement  upon  the  defendant  Bonner.  I  cannot  shut 
my  eyes  to  the  language  of  the  plaintifl"s  affidavit,  which  I  do  not  think  is  deserving 
of  much  credit,  and  by  which  the  action  seems  to  me  to  be  evidently  that  of  the 
attorney.  If,  then,  there  is  a  case  in  which  the  Court  ought  not  to  interfere,  I  think 
the  present  is  that  case. 

[234]  Platt,  B.  I  entirely  concur  with  the  rest  of  the  Court.  It  seems  to  me 
that  a  pauper  plaintiff  has  the  same  right  as  any  other  plaintiff,  by  a  bona  fide  arrange- 
ment, to  put  an  end  to  an  action.  If  it  were  not  so,  pauper  plaintiffs  would  become 
mere  instruments  in  the  hands  of  their  attoruies  for  the  purpose  of  obtaining  costs. 
It  seems  to  me,  that  when  an  attorney  undertakes  to  conduct  the  cause  of  a  pauper 
plaintiff,  as  he  takes  him  for  better  or  worse,  it  becomes  his  duty  to  take  care  to 
inquire  into  his  character,  and  to  see  that  he  is  an  honest  man.  This  rule  would  be 
a  salutary  one,  and  would  prevent  attornies  from  undertaking  the  case  of  any  rogue 
and  vagabond  who  might  applj^  to  them  for  their  assistance.  It  would,  no  doubt,  be 
right  that  the  Court  should  interfere  in  a  case  where  the  parties  put  an  end  to  the 
suit  by  collusion,  for  the  purpose  of  cheating  the  attorney  of  his  costs,  but  I  do  not 
think  that  such  appears  clearly  from  these  affidavits  to  have  been  the  case  here.  I  am 
therefore  of  opinion  that  this  rule  ought  to  be  discharged. 

Rule  discharged,  with  costs. 


[235]  In  the  Matter  of  an  Arbitration  between  The  North  Staffordshire 
Railway  Company  and  Thoma.s  Landok,  Richard  Hughes,  and  Robert 
Hughes.  May,  4,  1848. — A  railway  company,  in  pursuance  of  the  18th  section 
of  the  Lands  Clauses  Consolidation  Act,  (8  Vict.  c.  IS),  gave  notice  to  L.  and  H., 
the  parties  interested  in  certain  land  required  for  the  railway,  to  treat  for  the 
purchase  thereof.  L.  and  H.  then  served  the  Company  with  a  notice  stating  that, 
as  trustees  under  the  will  of  F.,  they  claimed  an  estate  and  interest  in  certain 
copyhold  lands  and  hereditaments,  situate  &c.,  required  to  be  purchased  by  the 
Company,  and  they  claimed  33441.  17s.  6d.,  as  the  amount  of  compensation  for 
the  said  lands  and  hereditaments,  and  desired  to  have  the  .same  compen.sation 
settled  by  arbitration,  and  appointed  T.  one  of  the  arbitrators.  Another  arbitrator 
having  been  appointed  by  the  Company,  the  two  arbitrators  nominated  an  umpire, 
who  proceeded  with  the  reference,  when  W.  claimed  compensation,  alleging  that 
he  had  a  leasehold  interest  in  the  lands  in  question.  The  umpire  awarded  £1861 
to  be  paid  by  the  Company  to  L.  and  H.,  as  such  trustees,  for  the  pui'chase  of  the 
fee-simple  in  possession,  free  from  all  incumbrances,  of  and  in  the  copyhold  lands 
and  hereditaments  required  to  be  pui'chased  by  the  Company  : — Held,  that,  under 
the  statute,  the  award  was  bad,  the  umpire  not  having  found  the  nature  of  the 
interest  of  L.  and  H.  in  the  lands,  and  awarded  a  distinct  compensation  in  respect 
of  it;   but  the  Court  refused  to  set  the  award  aside,  leaving  the  Company  to 
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dispute  it  when  the  parties  should  attempt  to  enforce  it. — Qusere,  whether  it  was 
binding  on  the  parties  by  reason  of  their  conduct  ? 

[S.  C.  6  Eailw.  Cas.  17  ;   17  L.  J.  Ex.  .3-50.] 

This  was  a  rule  calling  on  Thomas  Landor,  Eichard  Hughes,  and  Robert  Hughes 
to  shew  cause  why  an  award  should  not  be  set  aside.  It  appeared  from  the  affidavits, 
that,  on  the  30th  of  December,  18-16,  the  Xorth  StaflFordshire  Railway  Company 
(Pottery  line),  who  were  incorporated  by  the  9  &  10  Vict.  c.  Ixxxv.,  gave  notice,  under 
the  18th  section  of  the  Lands  Clauses  Consolidation  Act,  (S  Vict.  c.  IS),  to  Thomas 
Landor,  Eichard  Hughes,  and  Robert  Hughes,  that  they  required  to  purchase  certain 
lands  and  hereditaments  in  which  the  said  Thomas  Landor,  Richard  Hughes,  aad 
Robert  Hughes  were  interested,  and  they  demanded  the  particulars  of  their  estate  and 
interest  therein.  On  the  15th  of  May,  1847,  Landor  and  the  others  sent  to  the 
Company  the  following  notice  : — 

"To  the  Xorth  Staffordshire  Railway  Company,  &c.  We  the  undersigned,  Thomas 
Landor,  Richard  Hughes,  and  Robert  Hughes,  do  hereby  give  you  notice,  that,  as 
trustees  named  and  appointed  in  and  by  the  last  will  and  testament  of  Francis  Figgins, 
of  &c.,  we  have  and  claim  an  estate  and  interest  in  certain  copyhold  lands  and  heredita- 
ments situate  in  Sutton,  in  the  parish  of  Prestbury,  in  the  county  of  Chester,  required 
to  be  purchased  or  taken  by  the  said  Company  for  the  purposes  of  their  said  railway ; 
and  that  we  do  claim  compensation  for  the  said  lands  and  here-[236]-ditaments,  and. 
that  the  sum  of  33441.  17s.  6d.  is  the  amount  of  compensation  we  so  claim. 

"  And  we  do  hereby  give  you  notice  and  require  you  to  purchase  a  certain  plot  of 
land,  part  of  the  said  lands  and  hereditaments  situate  in  Sutton  aforesaid,  which  will 
be  cut  oft'  and  divided  by  the  works  of  the  said  railway,  and  adjoining  or  near  to  the 
plot  of  land  numbered  422  in  the  plan  and  book  of  reference  of  the  said  Company. 
And  we  do  hereby  signify  our  desire  to  have  the  same  compensation  settled  by 
arbitration.  And  we  do  hereby  nominate  and  appoint  Thomas  Hill,  of  &c.,  to  be  one 
of  the  arbitrators  in  the  premises ;  and  we  do  hereby  request  you  to  nominate  and 
appoint  another  arbitrator ;  to  which  said  arbitrators,  or  their  umpire,  the  said  claim 
shall  be  referred.     Dated  &c.  "THOMAS  Landor, 

"Richard  Hughes, 
"Robert  Hughes." 

On  the  19th  of  May,  1847,  the  Railway  Company  sent  to  Landor  and  the  others 
the  following  notice  : — 

"  Whereas  the  North  Staffordshire  Railway  Company  require  to  purchase  and  take 
certain  lands  and  hereditaments  for  the  purpose  of  the  Xorth  Staffordshire  Railway 
(Pottery  line)  Act,  1846,  situate  in  the  parish  of  Prestbury,  in  the  county  of  Chester, 
and  which  are  wholly  or  part  of  the  lands  and  hereditaments  numbered  317,  401,  402, 
413,  416,  417,  and  part  of  422,  in  the  plan  and  book  of  reference  for  the  railway 
authorised  to  be  constructed  by  the  said  recited  act  for  the  said  parish  of  Prestbury  : 
and  whereas,  on  the  14th  day  of  Januar}'  last,  a  notice  of  the  intention  of  the  Xorth 
Staffordshire  Railway  Company  to  purchase  and  take,  for  the  purposes  aforesaid,  the 
said  lands  and  hereditaments,  was  duly  served  on  Thomas  Landor,  and,  on  the  15th 
day  of  January  last,  a  notice  of  such  intention  was  duly  served  on  Richard  Hughes 
and  Robert  Hughes,  as  the  owners  of,  or  as  parties  interested  in,  the  said  lands  and 
[237]  hereditaments,  or  as  parties  enabled,  by  the  Lands  Clauses  Consolidation  Act, 
1845,  to  sell  and  convey  or  release  the  same  lands  and  hereditaments  to  the  said 
Company  ;  and  the  said  lands  and  hereditaments  so  required  as  aforesaid  were,  on 
the  said  notices  so  served  on  you  as  aforesaid,  for  better  description,  delineated  on 
the  plan  attached  to  each  of  the  said  notices,  or  delivered  therewith,  and  were  therein 
distinguished  by  a  red  colour :  and  whereas  they  have  stated  the  particulars  of  their 
claim  in  respect  of  the  said  lands  and  hereditaments  to  be,  that  such  lands  and  heredita- 
ments are  of  copyhold  tenure,  and  you  claim  the  sum  of  33441.  17s.  6d.  as  compensa- 
tion for  the  same  lands  and  hereditaments,  and  they  and  the  said  Company  have  not 
agreed  as  to  the  amount  of  compensation  to  be  paid  by  the  said  Company  for  the 
interest  in  such  lands  belonging  to  them,  or  which  they  are,  by  the  acts  before  recited 
and  referred  to,  enabled  to  sell,  and  for  the  damage  to  be  sustained  by  them  by  reason 
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of  the  execution  of  the  woiks  of  the  said  railway  :  and  whereas  the  said  Thomas 
Landor,  Richard  Hughes,  and  Robert  Hughes  have,  by  notice  in  writing,  bearing  date 
the  15th  dav  of  May  instant,  signified  to  the  said  Company  their  desire  to  have  the 
question  of  such  compensation  settled  by  arbitration :  now  I  the  undersigned, 
Jonathan  Saniuda,  Secretary  to  the  said  North  Staffordshire  Railway  Company,  do 
hereby  nominate  and  appoint  Thomas  Kempson,  of  &c.,  as  arbitrator  on  behalf  of  the 
said  Company,  to  whom,  with  the  arbitrator  appointed  by  the  said  Thomas  Landor, 
Kichard  Hughes,  and  Kobert  Hughes,  shall  be  referred  the  question  as  to  the  amount 
of  compensation  to  be  paid  by  the  said  Company  for  the  purchase  of  the  said  lands 
and  hereditaments,  or  of  the  interest  of  the  said  Thomas  Landor,  Richard  Hughes, 
and  Kobert  Hughes  therein,  or  for  the  interest  of  any  other  person  or  persons  which, 
by  the  said  acts  hereinafter  recited  or  referred  to,  you  the  said  Thomas  Landor, 
Richard  Hughes,  and  Kobert  Hughes  are  enabled  to  sell,  and  also  for  the  damage  that 
[238]  may  be  sustained  by  the  said  Thomas  Landor,  Richard  Hughes,  and  Robert 
Hughes,  or  such  person  or  persons  as  aforesaid,  by  reason  of  the  execution  of  the 
works  of  the  said  Company.— Dated  &c.  "J.  Samuda, 

"  Secretary  to  the  said  North  Stafford.shire 
Railway  Company." 

The  arbitrators  appointed  an  umpire,  under  the  27th  section  of  the  Lands  Clauses 
Consolidation  Act,  and  several  meetings  took  place,  at  which  one  Thomas  Wright 
claimed  compensation,  on  the  ground  that  he  had  an  agreement  for  a  renewal  of  an 
expired  lease  of  the  land  in  question,  for  a  term  of  seven  years  from  Christmas,  1846, 
for  the  purpose  of  making  bricks,  under  which  agreement  he  had  paid  rent,  and  on 
the  faith  of  which  he  had  expended  a  large  sum  of  money  in  building  sheds  and 
erecting  a  steam-engine.  The  two  arbitrators  having  failed  to  make  their  award 
within  the  time  limited  by  the  31st  section  of  the  above  act,  on  the  8th  of  November 
the  umpire  made  his  award,  the  material  part  of  which  is  as  follows : — 

"I  do  hereby  award  and  determine  that  the  sum  of  18611.  2s.  6d.  is  the  value,  and 
shall  be  paid  by  the  said  North  Staffordshire  Railway  Company  to  the  said  Thomas 
Landor,  Richard  Hughes,  and  Robert  Hughes,  as  such  trustees  as  aforesaid,  for  the 
purchase  of  the  fee-simple  in  possession,  free  from  all  incumbrances,  of  and  in  the 
said  copyhold  lands,  tenements,  and  hereditaments  described  in  the  said  first-recited 
notice,  and  delineated  in  the  plan  thereunto  attached  or  delivered  therewith,  and 
theiein  coloured  red,  and  required  to  be  purchased  and  taken  as  aforesaid.  And 
that  the  fuither  sum  of  10401.  18s.  4d.  shall  be  paid  by  the  same  Company  to  the 
said  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes,  as  such  trustees  as  aforesaid, 
as  compensation  for  the  damage  that  has  been  or  will  be  sustained  by  the  said 
Thomas  Landor,  Richard  [239]  Hughes,  and  Robert  Hughes,  as  such  trustees  as  afore- 
said, by  reason  of  the  execution  of  the  said  railway  and  works,  and  also  of  the 
severing  of  the  same  lands  and  hereditaments  from  the  other  lands  of  the  said 
Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes,  as  such  trustees  as  aforesaid, 
or  otherwise  injuriously  affecting  such  other  lands,  by  the  exercise  of  the  powers  of 
the  said  Lands  Clauses  Consolidation  Act  1845,  or  of  the  act  or  acts  authorising  the 
said  railway  and  works,  or  any  act  incorporated  therewith,"  &c. 

On  the  16th  of  December  the  Company's  solicitor  sent  to  the  solicitor  of  Landor 
and  the  otheis  a  copy  of  the  award,  at  the  same  time  giving  notice  of  Wright's  claim, 
and  stating,  that,  in  the  event  of  his  taking  proceedings  against  the  Company  to 
obtain  compensation,  they  should  deduct  the  amount  from  the  purchase-money.  On 
the  20th  of  December  the  solicitor  of  Landor  and  the  others  returned  for  answei . 
that  they  considered  Wright  had  no  claim  on  them  for  compensation,  and  that  the 
could  not  allow  the  Company  to  make  any  deduction  from  the  purchase-money 
awarded.  On  the  27th  of  December,  1847,  the  solicitor  of  Wright  gave  notice  to  the 
Company  not  to  pay  to  Landor  and  the  others  the  sum  awarded  until  an  arrangement 
had  been  made  with  Wright.  The  following  are  the  substantial  grounds  upon  which 
the  rule  nisi  was  obtained  : — 

"  That  the  umpire  has  not,  in  oi'  by  his  award,  decided  what  is  the  amount  ui 
compensation  to  be  paid  by  the  North  Staffordshire  Railway  Company  for  the  interest 
of  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes,  in  the  lands  and  heredita- 
ments, in  the  award  mentioned,  required  by  the  Company  to  be  purchased  and  taken. 
That  the  said  Thomas  Landor,  Richard  Hughes,  and  Robert  Hughes,  having  a  limited 
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interest  only  in  the  said  lands  and  hereditaments,  and  not  being  enabled,  by  the  said 
acts  of  Parliament  in  the  award  mentioned  or  otherwise,  to  sell  the  interest  there- 
[240]-in  of  Thomas  Wright,  in  the  affidavit  in  this  case  mentioned,  and  such  interest 
of  the  said  T.  Wright  having  been  notified  to  and  proved  before  the  said  umpire,  he, 
the  said  umpire,  ought  to  have  awarded  a  distinct  sum  for  the  said  interest  of  the 
said  Thomas  Landor,  Eichard  Hughes,  and  Eobert  Hughes  :  by  his  only  awarding  a 
gross  sum  for  the  fee-simple  in  possession,  free  from  all  incumbrances,  it  cannot  be 
ascertained  what  amount  is  to  be  paid  to  the  said  Thomas  Landor,  Richard  Hughes, 
and  Robert  Hughes,  for  their  interest  in  the  said  lands  and  hereditaments,  and  that 
there  is  no  machinery  in  the  said  acts  or  either  of  them  to  apportion  or  ascertain  the 
proportion  of  the  said  sum  of  18611.  2s.  6d.  in  the  said  award  mentioned  which  is  to 
be  paid  to  them,  and  the  proportion  thereof  which  is  to  be  paid  to  the  said  T.  Wright, 
or  to  any  other  incumbrancer  or  person  entitled  to  any  interest  in  the  said  lands  and 
hereditaments.  That  the  award  is  bad,  because  the  said  Thomas  Landor,  Richard 
Hughes,  and  Robert  Hughes  did  not,  in  and  by  their  notice  in  the  said  award 
mentioned,  or  in  or  by  their  claim  therein  mentioned,  or  by  the  said  appointment 
of  arbitrator  therein  mentioned,  or  otherwise  howsoever,  state  the  nature  of  the 
interest  belonging  to  them  in  the  said  lands  and  hereditaments  in  respect  whereof 
they  claimed  compensation,  or  the  particulars  of  their  estate  and  interest  in  the  said 
lands  and  hereditaments  in  respect  whereof  they  claimed  compensation." 

Martin  shewed  cause.  The  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18, 
contains  a  code  of  laws,  commencing  at  sect.  16,  respecting  the  purchase  of  lands 
otherwise  than  by  agreement.  Where  the  compensation  claimed  does  not  exceed  £.50, 
the  same  is  to  be  settled  by  two  justices — sect.  22  ;  but  where  it  exceeds  that  amount, 
it  may  be  settled  by  arbitration  or  a  jury,  at  the  option  of  the  party  claiming 
compensation.  By  sect.  18,  where  the  promoters  of  the  undertaking  require  to 
purchase  any  lands,  they  shall  give  notice  to  all  parties  interested  in  such  lands,  and 
demand  [241]  the  particulars  of  their  estate  and  interest,  and  of  the  claims  made  by 
them  in  respect  thereof.  By  sect.  23,  "  if  the  compensation  claimed  or  offered  exceeds 
£50,  and  the  party  claiming  compensation  desires  to  have  the  same  settled  by 
arbitration,  and  signifies  such  desire  by  notice  in  writing  to  the  promoters  of  the 
undertaking  before  they  have  issued  their  warrant  to  the  sheriff  to  summon  a  jury, 
stating,  in  such  notice,  the  nature  of  the  interest  in  respect  of  which  the  party  claims 
compensation,  and  the  amount  of  compensation  so  claimed,  the  same  shall  be  so  settled 
accordingly."  By  sect.  2.5,  "  when  any  question  of  disputed  compensation,  authorised 
or  required  to  be  settled  by  arbitration,  shall  have  arisen,  then,  unless  both  parties 
shall  concur  in  the  appointment  of  a  single  arbitrator,  each  party,  on  the  request  of 
the  other  party,  shall  nominate  and  appoint  an  arbitrator,  to  whom  such  dispute  shall 
be  referred ;  and  every  appointment  of  an  arbitrator  shall  be  made,  on  the  part  of  the 
promoters  of  the  undertaking,  under  the  hands  of  the  said  promoters  or  any  two  of 
them,  or  of  their  secretary  or  clerk,  or,  on  the  part  of  any  other  party,  under  the  hand 
of  such  party,  or,  if  such  party  be  a  corporation  aggregate,  under  the  common  seal  of 
such  corporation,  and  such  appointment  shall  be  deemed  a  submission  to  arbitration 
on  the  part  of  the  party  by  whom  the  same  shall  be  made,"  &c.  The  27th  section 
enables  the  arbitrators  to  appoint  an  umpire.  By  sect.  36,  the  submission  may  be 
made  a  rule  of  court.  The  37th  section  enacts,  that  "  no  award  made  with  respect 
to  any  question  referred  to  arbitration,  under  the  provisions  of  that  or  the  special  act, 
shall  be  set  aside  for  irregularity,  or  error  in  matter  of  form."  The  notice  by  Landor 
and  the  others  of  their  claim  to  the  lands  in  question,  and  the  appointment  by  them 
of  an  arbitrator,  was  a  valid  proceeding  under  the  23rd  section ;  or,  if  not,  the  objec- 
tion has  been  waived  by  the  conduct  of  the  parties.  [Parke,  B.  Reading  the  terms 
of  the  appointment  together  with  the  terms  of  the  award,  it  does  not  appear  [242] 
what  interest  these  parties  had  in  the  lands,  nor  what  is  the  value  of  the  interest  which 
they  are  capable  of  conveying.  The  umpire  only  awards  that  18611.  2s.  6d.  is  the 
value,  and  shall  be  paid  for  the  purchase  of  the  fee-simple.]  The  award  in  substance 
finds  that  the  interest  of  the  parties  is  a  fee-simple  in  possession,  and  that  18611.  2s.  6d. 
is  the  value  of  that  interest.  If  they  fail  to  make  out  a  title  to  the  fee-simple,  free 
from  all  incumbrances,  the  proper  course  is  to  proceed  under  the  76th  and  three 
following  sections,  by  which  the  purchase-money  may  be  deposited  in  the  Bank  and 
distributed  by  the  Court  of  Chancery.  [Parke,  B.  The  award  is  bad  for  uncertainty. 
It  is  made  in  pursuance  of  the  submission,  but  that  is  not  according  to  what  the 

Ex.  Div.  X.— 16 
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statute  prescribes.  As  <at  present  cadvised,  it  seems  to  me  that  the  award  could  not 
be  enforced  by  attachment;  and  on  the  other  hand,  it  could  not  be  set  aside,  because 
the  parties,  bv  their  conduct,  have  agreed  to  that  submission,  though  not  according 
to  the  statutory  form.  The  award  ought  to  find  the  particular  interest  of  the  parties, 
whether  an  estate  in  fee  or  for  life,  or  what  other  interest.  In  this  case,  perhaps,  the 
umpire  could  not  decide  whether  Landor  and  the  others  were  entitled  to  the  fee-simple 
or  a  mere  equitable  interest,  because  they  have  not  stated,  in  their  notice,  what  interest 
they  possess.  The  question  then  is,  what  did  the  parties  mean  to  refer?  The  appoint- 
ment of  an  arbitrator  is  good  evidence  against  them  of  what  they  intended.  They 
agreed  to  refer  the  value  of  all  the  interest  which  Landor  and  the  others  were  capable 
of  conveying,  and  the  difficulty  is  in  saying  what  the  arbitrators  are  to  do  on  that 
reference.  The  umpire  has  neither  valued  the  interest  of  Landoi'  and  the  others,  nor 
has  he  found,  as  a  fact,  that  they  were  entitled  to  the  fee-simple  ;  he  only  says,  that 
the  value  of  the  fee-simple,  if  they  have  the  power  of  conveying  it,  is  18611.  2s.  6d. 
Piatt,  B.  The  umpire  ought  to  have  awarded  to  Landor  and  the  others  a  compensation 
for  their  interest,  minus  that  of  Wright] 

[243]  The  Court  then  called  on 

Crompton  to  support  the  rule.  It  clearly  appears  that  there  was  a  tenancy  from 
year  to  year  outstanding  in  Wright,  which  the  umpire  has  omitted  to  notice.  The 
meaning  of  the  appointment,  which  the  statute  makes  a  submission,  is  this,  that  the 
interest  of  the  parties  which  they  are  capable  of  conveying,  and  its  value,  shall  be  the 
matter  which  the  arbitivators  shall  ascertain.  Here  the  umpire  has  not  found  what 
interest  Landor  and  the  others  possessed  ;  for,  there  being  an  outstanding  term  in 
Wright,  the  umpire  only  finds  that  a  certain  sum  is  the  value  of  the  fee-simple,  leaving 
the  parties  to  divide  it.  But  the  compensation  to  be  paid  to  a  tenant  from  year  to 
year  must,  undei'  the  121st  section,  be  determined  by  two  justices.  It  is  said,  that 
the  conduct  of  the  parties  may  render  the  submission  valid,  though  not  according 
to  the  statutory  form ;  but  the  Company,  being  a  corporation,  cannot  agree  to  any 
other  mode  of  submission.  [Parke,  B.  If  the  Company  are  not  bound  by  anything 
but  the  statutory  submission,  they  can  neither  maintain  an  action  nor  proceed  by 
attachment.     Pollock,  C.  B.     There  is  no  necessity  for  the  assistance  of  the  Court] 

Per  Curiam. (rs)     The  rule  must  be  discharged,  but  without  costs. 


[244]  In  the  Matter  of  an  Arbitration  between  the  North  Stafford- 
shire Eailway  Company  and  Charles  Wood  and  Richard  Wood. 
May  4,  1848. — A  Eailway  Company  having  given  notice  to  the  owners  of  certain 
land,  delineated  in  a  plan  annexed,  to  treat  for  the  purchase  thereof,  the  land- 
holders thereupon  gave  the  Company  a  notice,  stating  that  their  interest  in  the 
said  land  was  particularly  described  in  a  schedule  of  claim  served  therewith  ;  and 
that  they  claimed  as  compensation  for  the  same,  and  for  damage  sustained  by  the 
execution  of  the  railway,  £2280  ;  and  that,  upon  payment  of  such  sum,  they  were 
willing  to  convey  all  their  estate  in  the  said  land  ;  and  that  if  tKe  amount  were 
not  paid,  they  desired  the  matter  to  be  settled  by  arbitration,  and  required  the 
Company  to  appoint  an  arbitrator.  In  the  schedule  of  claim  annexed  to  this 
notice  were  included  certain  pieces  of  land,  which  the  owners,  under  the  9.3rd 
section,  required  the  Company  to  purchase  as  lands  severed  by  the  railway,  and 
respectively  of  less  than  half  an  acre.  The  Company  then  gave  the  landholders 
a  notice,  whereby,  after  reciting  the  landowners'  notice,  they  appointed  an 
arbitrator,  to  whom  was  to  be  referred  the  amount  of  compensatron  to  be  paid  to 
the  landowners  "for  the  purchase  of  the  said  lands."  The  aibitrators  appointed 
an  umpire,  who  received  evidence  of  the  value  of  the  pieces  of  land  less  than  half 
an  acre,  and  awarded  one  entire  sum  for  the  purchase  of  the  fee-simple  of  the 
land  which  the  Company  required  to  purchase,  and  also  of  the  portions  of  land 
which  the  owners  required  the  Company  to  purchase  :— Held,  that  the  award  was 
bad,  there  being  no  valid  submission  in  respect  of  the  last-mentioned  lands  ;  but 
the  Court  refused  to  set  the  award  aside,  leaving  the  Company  to  dispute  it  when 


(a)  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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the  parties  should  attempt  to  enforce  it. — Whether  the  award  could  be  supported 
by  reference  to  the  conduct  of  the  parties,  qufere. 

[S.  C.  6  Railw.  Cas.  2.5 ;  17  L.  J.  Ex.  354.] 

This  was  a  rule  calling  on  Charles  Wood  and  Richard  Wood  to  shew  cause  why 

an  award  or  umpirage  should  not  be  set  aside,  under  the  following  circumstances  : 

On  the  30th  December,  1846,  the  North  Staffordshire  Railway  Company,  in  pursuan 
of  the  18th  section  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  IS,  gave 
the  Messrs.  Wood  notice  to  treat  for  the  purchase  of  ceitain  lands  situate  at  Sutton, 
in  the  parish  of  Prestbur}-,  in  the  county  of  Chester,  and  numbered  374,  375,  376, 
and  377,  in  the  plans  and  books  of  reference  of  the  Company,  and  delineated  in  a 
plan  thereunto  annexed.  This  property  consisted  of  a  reservoir  or  pool  of  water  for 
supplying  water-wheels  in  Macclesfield.  On  the  4th  of  June,  1847,  the  Company 
served  the  Messrs.  Wood  with  another  notice  to  treat  for  the  purchase  of  other  land 
adjoining  the  land  previously  referred  to,  and  numbered  372  and  372  a.  '1  his  land 
was  used  solely  for  agricultural  purjioses.  On  the  23rd  of  June,  the  Messrs.  Wood  gave 
notice  of  the  appointment  of  an  arbitrator,  the  material  part  of  which  is  as  follows  : — 
"  We  do  hereby  inform  you,  that  we  are  the  owners  in  fee-simple  and  in  copyhold 
tenure,  and  also  lessees  for  a  certain  term  yet  unexpired  of  the  lands,  tenements,  and 
hereditaments  [245]  mentioned  or  referred  to  in  the  said  notices  :  and  that  such  our 
interest  therein,  whether  of  a  freehold,  copyhold,  or  leasehold  natui-e,  is  particularly 
described  in  the  owner's  schedule  of  claim  served  herewith  ;  and  that  we  claim,  as 
compensation  for  the  purchase-money  for  the  same,  and  for  the  damage  that  may  be 
sustained  by  us  by  reason  of  the  execution  of  your  railway  works,  the  sum  of  22801.  8s. 
And  take  notice,  that  we  are  ready  and  willing,  on  payment  of  the  said  sum  of 
22801.  8s.,  to  sell,  convey,  release,  surrender,  and  assign  to  you,  the  said  Company, 
all  our  estate,  right,  title,  and  interest  in  the  said  lands,  tenements,  and  hereditaments, 
according  to  the  provisions  contained  in  the  said  acts  of  Parliament  in  your  said 
notices  mentioned.  And  we  do  further  give  you  notice,  that  we  shall  require  you, 
in  addition  to  such  compensation,  to  preserve  and  reconnect,  in  a  proper  and  efficient 
manner,  and  without  delay,  all  existing  communications  for  the  conveyance  of  water 
from  the  larger  moss  pool  to  our  present  mills  and  factories  in  Sutton  aforesaid.  And 
further  twke  notice,  that  if  our  said  claim  of  22801.  8s.,  as  and  for  compensation  as 
aforesaid,  shall  not  be  paid  or  accepted  by  you,  we  hereby,  in  pursuance  of  the 
provisions  contained  in  the  said  act,  or  any  other  act  or  acts  of  Parliament,  signify  to 
you  our  desire  to  have  the  amount  of  the  said  compensation  to  be  paid  to  us  settled 
by  arbitration.  And  we  do  hereby  require  j'ou,  the  said  Company,  to  appoint  an 
arbitrator, '  &c.  In  the  schedule  annexed  to  this  notice,  the  Messrs.  Wood  claimed 
97 II.  18s.  for  the  value  of  the  land,  1521.  10s.  as  compensation  for  the  severance  and 
injury  to  the  adjoining  land,  £683  for  damage  done  to  the  water  privileges  and 
severance,  and  £473  for  the  purchase  of  parts  of  372  a.,  374,  and  375,  as  not  being 
lands  within  a  town,  and  built  upon,  and  which  would  be  cut  through  and  divided 
by  the  railway,  so  that  they  would  be  left  respectively  of  less  quantity  than  half  a 
statute  acre.  On  the  7th  September,  the  Company  served  the  Messrs.  Wood  with 
notice  of  the  appointment  [246]  of  an  aibitrator.  This  notice,  after  reciting  the 
substance  of  the  Company's  two  notices  to  treat  for  the  purchase,  and  also  that  Messrs. 
Wood  had  stated  the  particulars  of  their  claim  in  respect  of  the  said  lands  to  be 
22801.  8s.,  proceeded  in  the  following  terms : — "Now  we,  the  said  North  Staffordshire 
Railway  Company,  hereby,  under  the  hand  of  me,  the  undersigned  J.  Samuda, 
secretarj^  to  the  said  Company,  nominate  and  appoint  George  Clarke  Pauling,  of  &c  , 
arbitrator,  to  whom  shall  be  referred  the  question  as  to  the  amount  of  compensation 
to  be  paid  by  the  said  Company  for  the  purchase  of  the  said  lands  and  hereditaments, 
or  of  the  interest  of  the  said  Richard  Wood  and  Charles  Wood  therein,  and  for  the 
interest  of  any  other  person  or  persons,  which,  by  the  said  acts  hereinbefore  recited 
or  referred  to,  they,  the  said  Richard  Wood  and  Charles  Wood,  are  enabled  to  sell, 
and  also  for  the  damage  that  may  be  sustained  by  the  said  Richard  Wood  and  Charles 
Wood,  or  such  person  or  persons  as  aforesaid,  by  reason  of  the  execution  of  the  works 
of  the  said  Company." 

The  two  arbitrators  nominated  an  umpire,  who,  together  with  them,  proceeded 
with  the  reference,  when  the  Messrs.  Wood  gave  evidence  of  the  value  of  certain 
portions  of  the  land,  numbered  in  their  schedule  372  a.,  374,  and  375,  the  same  being 
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lands  not  within  .-i  town  and  bnilt  upon,  and  which  would  be  cut  through  and  divided 
by  the  railway,  so  that  they  would  be  left  of  less  quantity  than  half  an  acre  I'espec- 
tively  ;  and  they  contended,  that  the  Company  were  bound,  under  the  93rd  section, 
to  piir'chase  these  portions  of  land.  This  evidence  was  received  by  the  arbitrators, 
although  it  was  olijected  to  by  the  Company,  on  the  ground  that  it  was  not  included 
in  thetands  specified  or  alluded  to  in  the  Company's  appointment  of  an  arbitrator, 
which  constituted  their  submission  to  arbitration.  The  arbitrators  having  failed  to 
make  their  award  within  the  time  limited  ])y  the  act  of  Parliament,  the  umpire  made 
his  award,  whereby  (after  reciting  the  notices,  and  also  reciting  that  the  Messis.  Wood 
[247]  required  the  Company  to  purchase,  along  with  the  lands  required  for  the 
puiposes  of  the  said  railway  and  works,  parts  of  the  lands  numbered  372  a.,  374,  and 
37.5,  the  same  being  lands  not  within  a  town  or  built  upon,  which  would  be  cut  through 
and  divided  by  the  said  railway  and  works,  so  that  they  would  be  left  respectively  of 
less  quantity  respectively  than  half  a  statute  acre,  and  that  they  had  no  land  adjoining 
into  which  the  same  could  be  thrown,  so  as  to  be  conveniently  occupied  therewith)  he 
awarded  as  follows  : — "  I  do  hereby  award  and  determine,  that  the  sum  of  £1444  is  the 
value,  and  shall  be  paid  by  the  said  North  Staffordshire  Railway  Company  to  the  said 
Charles  Wood  and  Richard  Wood,  for  the  purchase  of  the  fee-simple  in  possession  and 
copyhold  tenure  and  interest,  free  from  all  incumbrances,  except  the  usual  copyhold 
rent  and  services  in  respect  of  the  said  copyhold  land  and  hereditaments  and  also  the 
leasehold  interest,  as  set  forth  in  the  said  claim  of  the  said  Charles  Wood  and  Richard 
Wood,  of  and  in  the  said  lands,  tenements,  and  hereditaments,  described  in  the  before- 
recited  notices,  and  delineated  in  the  plans  to  the  same  notices  respectively 
attached  or  delivered  therewith,  and  therein  coloured  red,  and  required  to  be  pur- 
chased and  taken  by  the  said  Company  as  aforesaid,  and  also  required  by  the  said 
Charles  Wood  and  Richard  Wood,  in  their  notice  and  claim  delivered  to  the  Company, 
to  be  purchased  and  taken  by  the  said  Company  as  aforesaid  ;  subject,  nevertheless, 
as  to  the  .said  leasehold  tenements,  to  a  proportionate  part  of  the  said  rent  of  .£210, 
to  which  the  same,  with  other  tenements,  is  subject  and  liable,  according  to  the 
quantity  of  land  taken,  and  to  be  apportioned  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act  1845.  And  that  the  further  sum  of  £732  shall  be  paid 
by  the  same  Company  to  the  said  Charles  Wood  and  Richard  Wood,  as  compensation 
for  the  damage  that  has  been  or  shall  be  sustained  by  the  said  Charles  Wood  and 
Richard  Wood,  by  reason  of  the  execution  of  the  said  railway  and  works,  and  also 
of  the  severing  of  the  [248]  same  lands,  tenements,  and  hei'editaments  from  the  other 
lands,  tenements,  and  hereditaments  of  the  said  Charles  Wood  and  Richard  Wood,  or 
otherwise  injuriously  atlecting  such  other  lands,  by  the  exercise  of  the  powers  of  the 
said  Lands  Clauses  Consolidation  Act  1845,  or  of  the  act  or  acts  authorising  the  said 
railway  and  works,  or  any  act  incoiporated  therewith." 

The  following  were  the  principal  grounds  on  which  the  Company  moved  to  set 
aside  the  award  : — That  the  umpire  has  exceeded  his  authority  by  awarding  one  gross 
sum  for  the  purchase  of  the  land  required  to  be  purchased  and  taken  by  the  North 
Staffordshire  Railway  Company,  and  of  the  land  required  by  Charles  Wood  and 
Richard  Wood,  in  their  notice  and  claim  in  the  said  award  mentioned,  to  be  taken 
and  purchased  by  the  said  Company,  inasmuch  as  the  umpire  had  no  authority  to 
award  any  sum  in  respect  of  the  last-mentioned  land — that  is  to  say,  the  land  required 
by  the  said  Charles  Wood  and  Richard  Wood,  to  be  taken  and  purchased  as  afoi'esaid 
— or  to  make  any  award  or  umpirage  as  to  such  last-mentioned  land  ;  and  as  it  cannot 
be  known  or  ascertained  from  the  said  award  how  much  of  the  said  sum  of  money 
so  awaided  for  the  purchase  is  awarded  in  respect  of  the  land  required  by  the  said 
Company,  and  how  much  is  awarded  in  respect  of  the  land  required  by  the  said 
Charles  Wood  and  Richard  Wood  to  be  taken,  the  award  is,  therefore,  bad  altogethei'. 
That  the  umpire  has  included  in  his  award,  and  awarded  upon  a  matter  not  submitted 
to  him — that  is  to  say,  the  amount  of  the  pui'chase-money  of  the  land  not  required 
by  the  Company  to  be  taken,  but  required  by  the  said  Charles  Wood  and  Richard 
Wood  to  be  taken.  That  the  award  or  umpirage  is  void,  as  the  two  parties  thereto 
never  agieed  upon  the  same  subject-matter  for  the  arbitrators  or  umpire  to  decide  ; 
and  that  the  said  Company  only  agreed  that  the  award  should  be  as  to  the  land 
required  by  them  to  be  taken  ;  whereas  the  said  Charles  Wood  and  Richard  [249] 
Wood  agreed  that  the  award  should  be  both  as  to  the  land  required  by  the  Company 
to  be  taken,  and  the  land  required  by  themselves,  the  said  Charles  Wood  and  Richard 
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Wood,  to  be  taken  ;  and  the  said  Charles  Wood  and  Eichard  Wood  never  agreed  to 
be  bound  by  any  award  or  umpirage  which  should  not  include  the  amount  to  be  paid 
for  the  purchase  of  the  said  last-mentioned  land. 

Martin  and  Townsend  shewed  cause.  The  objection,  in  substance,  is,  that  the 
umpire  ought  not  to  have  awarded  in  respect  of  the  parts  of  372  a.,  374,  and  375, 
which  were  severed  by  the  railway,  so  that  they  were  respectively  of  less  than  half 
an  acre.  The  93rd  section  of  the  Lands  Clauses  Consolidation  Act  enacts,  that,  "  if 
any  lands,  not  being  situate  in  a  town  or  built  upon,  shall  be  so  cut  through  and 
divided  by  the  works  as  to  leave,  either  on  both  sides  or  on  one  side  thereof,  a  less 
quantity  of  land  than  half  a  statute  acre,  and  if  the  owner  of  such  small  portion  of 
land  require  the  promoters  of  the  undertaking  to  purchase  the  same,  along  with  the 
other  land  required  for  the  purposes  of  the  special  act,  the  promoters  of  the  under- 
taking shall  purchase  the  same  accordingly,  unless  the  owner  thereof  shall  have  other 
land  adjoining  to  that  so  left,  into  which  the  same  can  be  thrown  so  as  to  be  con- 
venientlj'  occupied  therewith,"  &c.  According  to  the  true  construction  of  the  act,  the 
Company  are  to  give  notice  of  the  land  they  require  to  purchase ;  then,  if  the  owners 
have  any  land  within  the  description  of  the  93rd  section,  they  are  to  give  a  notice 
requiring  the  Company  to  purchase  that  land,  and  thereupon  the  Company  are  bound 
to  do  so.  The  two  notices,  taken  together,  make  a  valid  submission  in  respect  of  the 
portions  of  land  less  than  half  an  acre  ;  for  the  Company,  in  their  notice,  refer,  in 
express  terms,  to  the  claim  of  £2280,  by  Messrs.  Wood,  as  compensation  for  the  land 
mentioned  in  their  notice — that  is,  both  the  land  which  the  Company  required  to 
purchase  and  that  which  they  were  bound,  by  the  93rd  [250]  section,  to  purchase. 
[Parke,  B.  The  Company  only  propose  to  refer  the  amount  of  compensation  to  be 
paid  for  the  land  which  they  are  willing  to  take.]  Upon  notice  by  the  Company,  a 
two-fold  right  accrued  to  the  owners  of  the  land,  namely,  a  right  to  compensation  for 
the  value  of  the  land  which  the  Company  require  to  purchase,  and  a  further  right  of 
insisting  upon  the  purchase,  by  the  Company,  of  the  portions  of  land  less  than  half 
an  acre.  The  parties  are  concluded  by  their  conduct  before  the  arbitrator,  for  they 
acted  as  if  the  matter  referred  were  the  value  of  the  entire  lands  :  Regina  v.  The  Trustees 
ofSivansea  Harbour  (S  Ad.  &  E.  439).  [Parke,  B.  It  is  clear  that  the  umpire  has  fixed 
the  sum  awarded  as  the  value  of  the  entire  lands.  The  award  is  bad,  but  whether  we 
ought  to  set  it  aside  is  another  question.  Pollock,  C.  B.  If  the  objection  is  quite  patent, 
there  is  no  necessity  for  our  interference.] 

Crompton,  iu  support  of  the  rule.  The  umpire  has  awarded  upon  a  subject-matter 
in  respect  of  which  he  was  not  authorised  to  adjudicate  by  either  party,  or,  at  all  events, 
by  the  Company.  It  is  true  that  the  schedule  anuexed  to  the  notice  of  Messrs,  Wood 
includes  the  entire  lands ;  but  that  schedule  is  a  mere  description  of  their  estate  or 
interest,  and  forms  no  part  of  the  appointment  of  the  arbitrator.  The  notice  by  Messrs. 
Wood  is  distinctly  confined  to  the  land  mentioned  or  referred  to  in  the  Company's 
notice ;  and  the  two  documents,  read  together,  clearly  exclude  the  small  portions  of 
land.  If  the  submission  is  not  in  accordance  with  the  provisions  of  the  statute,  the 
Court  are  bound  to  interfere. 

Pollock,  C.  B.     The  rule  must  be  discharged,  but  without  costs. 

Pakke,  B.  I  do  not  think  it  possible  to  enforce  this  [251]  award,  for  it  is  clearly 
bad.  The  two  notices  evidently  refer  ad  idem  ;  therefore,  nothing  is  submitted  to 
the  arbitrators  but  the  value  of  the  land  which  the  Company  required  to  purchase. 
W^hether  the  award  can  be  supported  by  anything  irrespective  of  this  submission  is 
another  matter. 

ROLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. (a) 


Grote  i'.  The  Chester  and  Holyhead  Railway  Company.  April  29,  1848.— 
In  an  action  against  a  Railway  Company,  for  compensation  for  injury  received  by 
the  plaintiff  by  the  breaking  down  of  a  bridge,  over  which  he  was  passing  iu  a 
passenger-train. — Held,  that  it  was  a  proper  question  for  the  jury,  whether  the 


(a)  See  the  preceding  case. 
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defendants  had  engaged  the  services  of  competent  engineers,  who  had  adopted  the 
best  method  and  had  used  the  best  materials,  and  that,  if  the  defendants  had  done 
so,  they  would  not  bo  liable  ;  but  that  the  mere  fact  of  their  having  engaged  the 
services  of  such  a  person  would  not  relieve  them  from  the  consequences  of  an 
accident  arising  from  a  deficiency  in  the  work 

[S.  C.  5  Kailw.  Cas.  649.  Discussed,  Rmdhead  v.  MklJand  Raihvay,  18G7,  L.  K.  2  Q.  B. 
424;  1869,  L.  E.  4  Q  B.  389.  Adopted,  Francis  v.  Cockrell,  1870,  L.  K.  5  Q.  B.  195, 
505.  Referred  to,  Burns  v.  Gm-k  and  Bandon  Railway,  1863,  13  Ir.  C.  L.  R.  546; 
Norman  v.  Great  Western  Railway,  [1915]  1  K.  B.  590.] 

Case.     The  declaration,  after  reciting  that  the  defendants  had  been  established  and 
incorporated,  by  a  certain  act  of  Parliament,  for  the  making  of  a  railway,  called  the 
Chester  and  Holjdiead  Railway  Company,  and  that  the  defendants,  in  pursuance  of 
that  act,  had  constructed  a  portion  of  the  line,  and  also,  amongst  other  works,  a  bridge 
over  the  river  Dee  ;  and  that,  before  and  at  the  time  of  the  grievances  thereinafter 
mentioned,  a  certain  other  Railway  Company,  to  wit,  the  >Shrewsbury  and  Chester 
Railwaj'  Company,  by  the  license  and  permission  of  the  defendants,  and  for  hire  and 
reward  therefore  paid  by  them,  used  the  said  part  of  the  said  railway  of  the  defendants, 
and  the  said  [252]  bridge  and  other  works  of  the  defendants,  for  the  carriage  and 
conveyance  of  passengers  on  and  over  the  said  part  of  the  railway,  in  certain  carriages 
of  the  Shrewsbury  and  Chester  Railway  Company,  and  at  certain  great  speed  and 
velocity,   for  reward    therefore   paid    by   the  said  passengers   to  the   last-mentioned 
Company  ;  of  all  which  premises  the  defendants,  during  all  the  time  aforesaid,  had 
due  notice,  and  the  defendants,  during  all  the  said  time,  had  full  notice,  as  the  fact 
was,  that  the  said  part  of  the  said  railway  of  the  defendants  could  not  safely  or  securely 
be  used  as  aforesaid,  nor  the  said  passengers  safely  or  securely  carried  or  conveyed  on 
or  over  the  .said  part  of  the  said  railway  of  the  defendants,  unless  as  well  the  said 
part  of  the  said  railway  of  the  defendants  as  the  said  bridge  and  other  works  were, 
by  the  defendants,  carefully  and  skilfully,  and  with  proper  and  sufficient  materials, 
constructed  and  maintained  :  and  after  reciting,  that,  after  the  said  part  of  the  said 
railway  of  the  defendants  had  been  made,  and  the  said  bridge  and  other  works  made 
and  constructed  as  aforesaid,  and  whilst  the  said  part  of  the  said  railway  and  the  said 
bridge  and  other  works  were  so  used  by  the  said  Shrewsbury  and  Chester  Railway 
Company  in  manner  and  for  the  purposes  aforesaid,  and  whilst  the  defendants  had 
such  notice  as  aforesaid,  to  wit,  &e.,  the  plaintiff  became  and  was  a  passenger  on  the 
said  part  of  the  said  railway  of  the  defendants,  to  be  safely  and  securely  carried  and 
conveyed   by  the  said   Shrewsbury  and  Chester  Railway  Company,  in  one  of  their 
carriages,  on  and  over  the  said  part  of  the  said  railway  of  the  defendants,  for  hire  and 
reward  to  the  said  Shrewsbury  and  Chester  Railway  Company  therefore  paid  by  the 
plaintiff  to  the  said  last-mentioned  Company ;  and  the  said  last-mentioned  Company 
then  received  the  plaintiff,  to  be  so  carried  and  conveyed  as  aforesaid  ;  yet  that  the 
defendants,  disregarding  their  duty,  did  not  nor  would  skilfully,  carefully,  sufficiently, 
and  properly  construct,  make,  and  main-[253]-tain  the  said  part  of  the  said  railway  of 
the  defendants,  and  skilfully,  carefully,  sufficiently,  ;ind  properly  make,  construct,  and 
maintain  the  said  bridge  and  other  works,  so  that  the  same  respectively  could  safely 
and  securely  be  used  in  manner  and  for  the  purposes  aforesaid  ;  but,  on  the  contrary 
thereof,  the  defendants  so  negligently,  unskilfully,  insufficiently,  and  improperly  made 
and  maintained  the  said  part  of  the  said  railway  of  the  defendants,  and  so  negligently, 
unskilfully,  insufficiently,  and  improperly  made,  constructed,  and  maintained  the  said 
bridge  and  other  works,  that  the  said  part  of  the  said  railway  of  the  defendants,  and 
the  said  bridge  and  other  works  respectively,  could  not  be  safely  or  securely  used  in 
manner  and  for  the  purposes  aforesaid  ;  and  that  whilst  the  plaintiff,  as  such  passenger 
as  aforesaid,  was  being  carried  and  conveyed  in  manner  and  on  the  occasion  aforesaid, 
by  the  said  Shrewsbury  and  Chester  Railway  Company,  in  one  of  their  carriages,  on 
and  over  the  said  part  of  the  said  railway  of  the  defendants,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  by  and  through  the  aforesaid  negligence,  carelessness, 
and  improper  conduct  of  the  defendants  in  and  about  the  making  and  maintaining  of 
the  said  part  of  their  said  railway,  and  in  and  about  the  making,  constructing,  and 
maintaining  of  the  said  bridge  and  other  works,  the  said  bridge  became  and  was  broken 
and  dislocated,  and  the  plaintiff  was  precipitated  and  thrown  from  the  said  bridge,  and 
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thereby  became  and  was  greatly  cut,  wounded,  and  bruised,  &c. ;  concluding  by  laying 
special  damage. 

The  defendants  pleaded,  "Not  guilty."  Upon  which,  issue  was  joined.  At  the 
trial,  before  Williams,  J.,  at  the  last  Spring  Assizes  for  Chester,  it  appeared,  that  the 
present  action  had  been  brought  by  the  plaintiff  against  the  defendants,  to  recover 
compensation  for  an  injury  received  by  him,  which  had  been  occasioned  by  the  break- 
ing down  of  a  bridge,  upon  a  portion  of  their  line,  during  [254]  the  transit  of  a 
pa.ssenger-train  in  which  the  plaintiff  then  happened  to  be.  It  also  appeared,  that  the 
services  of  an  eminent  engineer  had  been  engaged  in  the  construction  of  the  work. 
The  leained  judge  told  the  jury,  that  the  question  was,  whether  the  bridge  was  con- 
structed and  maintained  with  sufficient  care  and  skill,  and  of  reasonably  proper 
strength  with  regard  to  the  purposes  for  which  it  was  made ;  and  that,  if  they  should 
think  not,  and  that  the  accident  was  attributable  to  any  such  deficiency,  the  plaintiff 
would  be  entitled  to  recover.  The  counsel  for  the  defendants  objected,  that  the 
defendants  would  not  be  liable  unless  they  had  been  guilty  of  negligence  either  in 
constructing  or  maintaining  the  bridge.  His  Lordship,  however,  left  the  question 
to  the  jury,  subject  to  his  previous  direction.  A  verdict  having  been  found  for  the 
plaintiff. 

The  Attorney-General,  in  the  present  Term,  (April  19),  moved  for  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  there  should  not  be  a  new  trial,  on  the  ground  of 
misdirection.  The  jury  were  not  properly  directed.  The  learned  judge  should  have 
left  it  to  tliem  to  say,  whether  the  defendants  had  been  guilty  of  any  negligence.  In 
the  mode  in  which  the  question  was  left  to  the  jury,  they  were  necessarily  forced,  by 
the  result,  to  the  conclusion,  that  the  bridge  had  not  been  constructed  with  sutficient 
care  and  skill ;  for  they  would  reason,  that  if  it  had  been  properly  constructed  it 
would  not  have  failed.  The  jury  would,  therefore,  necessarily  find  that  there  had 
been  negligence,  from  the  result.  It  appeared,  that  the  defendants  had  engaged  the 
services  of  the  most  competent  engineer  in  the  construction  of  the  bridge.  They  had 
done  their  duty.  [Parke,  B.  It  seems  to  me  that  they  would  still  be  liable  for  the 
accident,  unless  he  also  used  due  and  reasonable  care,  and  employed  proper  materials 
in  the  work.]  The  learned  judge  ought  to  have  put  the  question  of  negligence  to  the 
jury  with  more  dis  [255]-tinctness.  The  skill  exercised  in  the  construction  of  the 
work  ought  not  to  be  tested  by  the  result.  The  rule  seems  to  be  correctly  laid  down 
by  Alderson,  B.,  in  Sharp  v.  Grey  (9  Bing.  -159),  where  he  says,  "  A  coach-proprietor 
is  liable  for  all  defects  in  his  vehicle  which  can  be  seen  at  the  time  of  construction, 
as  weiras  for  such  as  may  exist  afterwards  and  be  discovered  on  investigation." 
[Parke,  B.  In  that  case,  the  coach-propiietor  is  liable  for  an  accident  which  arises 
from  an  imperfection  in  the  vehicle,  although  he  has  employed  a  clever  and  competent 
coach-maker.] 

Pollock,  C.  B.  It  does  not  at  present  distinctly  appear  whether  or  not  the 
attention  of  the  jury  was  directed  to  the  proposition,  that  if  a  party,  in  the  same 
situation  as  that  in  which  the  defendants  are,  employ  a  person  who  is  fully  competent 
to  the  work,  and  the  best  method  is  adopted,  and  the  best  materials  are  used,  such 
party  is  not  liable  for  the  accident.  If  the  jury  have  been  directed  in  conformity  with 
this  rule,  there  is  no  ground  for  the  present  application.  It  cannot  be  contended  that 
the  defendants  are  not  responsible  for  the  accident,  merely  on  the  ground  that  they 
have  employed  a  competent  person  to  construct  the  bridge.  Upon  this  point  we  will 
consult  our  learned  Brother. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said,  that  they  had  consulted  the  learned  judge,  who  reported 
to  them  that  he  had  directed  the  jury  in  conformity  with  the  above  proposition,  and 
that,  therefore,  there  would  be  no  rule. 

Eule  refused. 


[256]  Salkeld,  Clerk,  v.  Johnson.  May  12,  1848. — The  enjoyment  of  land  pro- 
ducing titheable  matters,  without  payment  of  tithe,  for  the  period  prescribed  by 
the  2  &  3  Will.  4,  c.  100,  if  adverse  and  as  of  right,  creates  a  valid  and  indefeasible 
exemption  from  and  discharge  of  tithes. — But  the  non-payment  of  tithes  of  a 
particular  thing  for  such  period,  in  respect  of  lands  for  which  tithes  of  other 
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titheable  produce  have  been  paid  within  the  statutable  period,  does  not  operate 
as  an  exemption  from  the  payment  of  the  tithes  of  that  particular  thing. 

[S.  C.  18  L.  J.  Ex.  89  ;  in  Common  Pleas,  2  C.  B.  749  ;  in  Equity,  1  Mac.  &  G.  242  ; 
41  E.  R.  1257  (with  note);  and  1  Hare,  196  ;  66  E.  R.  lOOi  (with  note).] 

The  following  case  was  sent,  by  order  of  the  Lord  Chancellor,  for  the  opinion  of 
this  Court. 

The  plaintiff  was,  in  the  month  of  January,  1833,  collated  and  instituted  to,  and 
inducted  into,  the  vicarage  of  the  parish  and  parish  church  of  Crosby-upon-Eden,  in 
the  county  of  Cumberland;  and  in  the  month  of  December,  1835,  filed  his  bill  of 
complaint,  in  the  Court  of  Exchequer,  against  the  defendants  (occupiers  of  land 
within  the  said  pari.sh),  claiming,  as  vicar  of  the  parish,  to  be  entitled  to  all  the  tithes 
arising  and  renewing  within  the  parish,  except  the  tithes  of  corn  and  grain,  and 
demanding  an  account  and  payment  by  the  defendants  respectively  of  the  single  value 
of  the  tithes  of  turnips,  potatoes,  cabbages,  tares,  grass,  clover,  rye-grass,  saintfoin, 
and  other  artificial  grasses  not  made  into  hay,  but  used  as  and  for  green  fodder,  or 
cari'ied  off  the  land  in  a  gi-een  state,  and  other  green  crops  had  and  taken  by  the 
defendants  respectively,  upon  and  from  off  their  respective  lands  in  the  said  parish, 
since  the  plaintiff's  collation  and  induction  ;  and  of  the  tithes  of  the  agistment  of 
bari'en  and  unprofitable  cattle,  fed  and  agisted  by  the  defendants  respectively,  on  their 
said  respective  lands,  during  the  same  period,  and  which  tithes  were  alleged  by  the 
bill  to  have  been  subtracted  bv  the  defendants  respectively. 

The  defendants,  by  their  answers,  denied  that  the  plaintiff,  as  vicar  of  the  said 
parish  of  Crosby-upon-Eden,  was  entitled  to  the  said  tithes  demanded  by  his  said  bill. 

The  defendants  alleged,  that  the  lands  in  the  parish  in  their  respective  occupation 
had  respectively  been  enjoved  without  payment  or  render  of  any  tithes  of  the  tithe- 
able  matters  and  things,  the  tithes  whereof  were  demanded  by  the  bill,  or  any  of 
them,  or  monev  or  other  matters  in  lieu  thereof,  or  any  of  them,  to  the  vicar  of  the 
parish,  for  and  [257]  during  the  whole  time  that  two  persons  in  succession  had  held 
the  vicarage,  and  for  not  less  than  three  years  after  the  institution  of  a  third  person 
thereto,  and  during  such  number  of  years  as  were  sufficient  to  make  up  the  full  period 
of  sixty  years,  and  also  the  further  period  of  three  years  after  the  institution  of  a 
third  person  to  the  said  vicarage. 

The  defendants  further  alleged  by  their  answers,  that,  in  case  the  plaintiff  ever 
had  any  right  to  the  said  tithes,  such  right  had  been  barred  in  respect  of  all  the  said 
several  titheable  matters  and  things,  the  tithes  whereof  were  demanded  by  the 
plaintiff,  by  virtue  of  the  act  made  and  passed  in  the  second  and  third  years  of  his 
late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  for  shortening  the  Time 
required  in  Claims  of  Modus  Decimandi,  or  Exemption  from  or  Discharge  of  Tithes  ;  " 
and  that  the  same  had  been  so  barred  in  respect  of  all  the  lands  in  the  occupation  of 
the  defendants  respectively. 

The  defendants  did  not  by  their  answers  allege  any  ground  of  exemption  from, 
or  discharge  of,  tithes  of  the  titheable  matters  and  things,  the  tithes  whereof  were 
demanded  by  the  plaintifl"s  bill,  for  the  lands  in  their  respective  occupation,  otherwise 
than  by  the  enjoyment  of  such  lands  without  payment  of  such  tithes  or  money,  or 
other  matter  in  lieu  thereof,  for  the  above-mentioned  period,  and  by  the  operation  of 
the  above-mentioned  act  of  Parliament.  The  plaintiff  did  not  on  his  part  allege  or  set 
forth  any  provi-so,  exception,  incapacity',  disability,  contract,  agreement,  deed,  or 
writing,  in  the  act  mentioned,  or  any  other  matter  of  fact  or  of  law,  not  inconsistent 
with  the  simple  fact  of  the  exercise  and  enjoyment  of  the  exemption  claimed  by  the 
defendants  of  their  respective  lands  from,  or  discharge  of  such  lands  of  the  tithes 
of  the  said  titheable  matters  and  things,  the  tithes  whereof  were  demanded  by  the 
plaintiff's  bill,  upon  which  he  intended  to  rely. 

The  defendants,  by  their  evidence  in  the  cause,  proved  [258]  that  the  lands  in 
their  lespective  occupation  had  been  enjoyed  by  themselves  and  the  former  occupieis 
thereof,  without  payment  or  render  of  tithes  of  the  titheable  matters  and  things,  the 
tithes  whereof  were  demanded  by  the  bill,  or  money  or  other  matter  in  lieu  thereof,  to 
the  vicars  of  the  said  parish,  for  and  during  the  whole  time  that  the  Reverend  William 
Gibson,  who  became  vicar  of  the  said  parish  in  the  year  1730,  and  the  Reverend 
Henry  Shaw,  who  succeederl  the  said  William  Gibson  in  the  vicarage  in  the  year  1758, 
held  the  said  vicarage,  and  for  and  during  the  period  of  three  years  after  the  collation, 
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institution,  and  induction  of  the  Reverend  Thomas  Lowry,  who  succeeded  the  said 
Henry  Shaw  in  the  year  1791,  to  and  into  the  said  vicarage;  and  further,  for  and 
during  the  whole  of  the  remainder  of  the  time  that  the  said  Thomas  Lowry,  who  was 
vicar  of  the  said  vicarage  when  the  said  act  of  Parliament  was  passed,  held  the  said 
vicarage,  and  down  to  the  time  when  the  plaintiff,  who  succeeded  the  said  Thomas 
Lowry,  in  the  said  vicarage,  filed  his  said  bill  of  complaint  against  the  said 
defendants. 

The  plaintift'  went  into  no  evidence  touching  the  exemption  from,  or  discharge 
of,  the  defendants'  respective  lands  from  the  payment  of  the  tithes  demanded  by 
his  bill. 

The  cause,  having  been  transferred  from  the  Court  of  Exchequer  to  the  Court  of 
Chancery,  came  on  to  be  heard  before  the  Right  Honourable  Vice-Chancellor 
Sir  James  Wigram,  on  the  6th  and  10th  days  of  November,  1841,  and  stood  for 
judgment  on  the  8th  day  of  February,  1842,  when  his  Honour  made  his  decree  in 
favour  of  the  plaintiff,  for  an  account  and  payment  by  the  defendauts  of  the  tithes 
demanded  by  the  plaiutitf's  bill. 

Against  this  decree  the  defendants  presented  their  petition  of  appeal  to  the  Right 
Honourable  the  Lord  Chancellor,  which  appeal  came  on  to  be  heard  before  his 
Lordship  on  the  17th  and  18th  days  of  November,  1843 ;  and,  on  the  2 1st  day  of  the 
same  month,  his  Lordship  was  pleased  to  order  this  case  to  be  stated  for  the  opinion 
of  her  Majesty's  [259]  Justices  of  the  Court  of  Common  Pleas,  relative  to  the 
construction  of  the  above  act  of  the  2  &  3  Will.  4. 

Her  Majesty's  justices  of  the  said  Court  of  Common  Pleas  having  sent  their 
certificate  to  the  Right  Honourable  the  Lord  Chancellor,  the  said  cause  came  on 
to  be  again  heard  before  his  Lordship  on  the  19th  day  of  November,  1846,  when  his 
Lordship  was  pleased  to  order  this  case  to  be  stated  for  the  opinion  of  her  Majesty's 
Court  of  Exchequer. 

The  plaintifl'  and  his  predecessors,  vicars  of  the  said  parish  of  Crosby-upon-Eden, 
have  always  received  the  tithes  in  kind,  or  moduses  or  compositions  for  the  tithe  of 
hay,  (with  certain  exceptions),  and  of  milk,  calves,  wool,  lambs,  foals,  bees,  pigs,  geese, 
and  eggs  and  line.  Tithes  of  gardens,  orchards,  and  hemp  have  not  been  paid  in  the 
parish. 

It  is  to  be  assumed,  that  the  plaintiff  is  entitled  to  the  tithes  of  the  titheable 
matters  and  things,  the  tithes  whereof  are  demanded  by  his  bill  fiom  the  defendants' 
respective  lands,  unles.s,  under  the  circumstances  mentioned  in  this  case,  such  lands  are 
exempt  from,  or  discharged  of,  such  tithes. 

[It  is  also  to  be  assumed,  for  the  purposes  of  this  case,  that,  as  to  some  parts  of 
the  lands  in  question,  no  tithe  of  any  kind,  nor  any  money  or  other  matter  in  lieu 
thereof,  have  or  has  been  paid  or  rendered  during  the  period  above  mentioned,  (that 
is  to  say,  during  the  period  when  the  Rev.  W.  Gibson,  the  Rev.  Henry  Shaw,  the 
Rev.  Thomas  Lowry,  and  the  plaintiff  were  so  as  aforesaid  vicars  of  the  said  parish), 
although  during  such  period  not  only  the  titheable  matters  and  things,  the  tithes 
whereof  are  demanded  by  the  plaintitl's  hill,  but  other  titheable  matters  and  things, 
grew  and  arose  from  time  to  time  and  at  various  times  upon  such  parts  of  the  said 
lands.] 

[It  is  also  to  be  assumed,  for  the  purposes  of  this  case,  that,  as  to  other  parts  of 
the  lands  in  question,  no  tithes  of  the  titheable  matters  and  things,  the  tithes  whereof 
are  demanded  by  the  plainlifi"s  bill,  nor  any  money  or  other  mat-[260]-ter  in  lieu 
thereof,  have  or  has  been  paid  or  rendered  during  the  said  periods  above  mentioned, 
although  at  various  times  during  such  periods  the  titheable  matters  and  things,  the 
tithes  whereof  are  demanded  by  the  plaintiff's  bill,  grew  and  arose  upon  such  last- 
mentioned  lands,  and  although  at  various  other  times  during  the  same  periods  other 
titheable  matters  and  things  (including  corn,  grain,  and  hay)  grew  and  arose  upon 
the  lastmentioned  lands,  and  the  tithes  of  all  the  last-mentioned  matters  and  things 
have  from  time  to  time  been  paid  and  rendered,  (a)] 

And  it  is  ordered  that  the  question  for  the  opinion  of  the  judges  of  the  Court  of 
Exchequer  upon  this  case  be,  whether,  according  to  the  true  construction  of  the  act  of 
the2&  3  Will.  4,  c.   100,  intituled  "An  Act  for  shortening  the  Time  required  in 

(a)  At  the  suggestion  of  the  Court,  the  case  was  amended  by  the  insertion  of  the 
paragraphs  within  brackets. 
Ex.  Div.  X.— 16* 
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Ckims  of  Modus  Decimaiidi,  or  Exemption  from  or  Discharge  of  Tithes,"  a  valid  and 
indefeasible  prescription  or  claim  of  exemption  from  or  discharge  of  tithes  of  turnips, 
potatoes,  cal)liages,  tares,  grass,  clover,  lye-grass,  saintfoin,  and  other  artificial  grasses 
not  made  into  hay,  but  used  as  and  for  green  fodder  or  carried  oflf  the  land  in  a  green 
state,  and  other  green  crops,  and  of  the  agistment  of  barren  and  unprofitable  cattle,  or 
any  of  such  tithes,  can  be  sustained,  under  the  circumstances  hereinbefore  mentioned, 
for  the  said  lands  in  the  said  parish  of  Crosby-upon-Eden,  in  the  occupation  of  the 
defendants  respectively,  or  any  part  of  such  lands. 

The  case  was  argued  in  Hilary  Term,  (Jan.  21  and  26),  by 

Manisty,  for  the  plaintiff.  The  case  as  amended  raises  two  points  :  first,  whether, 
under  the  2  it  3  Will.  4,  c.  100,(4)  [261]  certain  lands  are  totally  exempt  from 
tithes,  simply  because  no  tithes  whatsoever  have  been  paid  in  respect  of  them  [262] 
during  the  whole  of  the  prescribed  period  ;  secondly,  whether,  if  some  tithes  have 
been  paid  and  others  not,  there  is  an  exemption  from  the  latter.  In  order  to  come  to 
a  correct  conclusion  as  to  the  first  point,  it  is  important  to  keep  in  view  the  law  prior 
to  the  2  &  3  Will.  4,  c.  100.  Before  that  statute  passed,  there  were  several  classes  of 
exemptions :  first,  an  absolute  and  total  exemption  by  composition  real,  confirmed  by 
the  Stat.  32  Hen.  8,  c.  7  ;  secondly,  where  lands  were  exempt  by  modus  decimandi ; 
thirdly,  an  exemption  ratione  ordinis  ;  fourthly,  where  the  Crown  or  spiritual  persons 
prescribed  in  non  decimando  ;  [263]  fifthlj',  cases  of  simple  nonpayment,  as  in  the 
instance  of  barren  lands.  A  layman  could  never  prescribe  in  non  decimando,  for  mere 
non-payment  for  any  period  did  not  per  se  constitute  an  exemption.  In  exemption 
ratione  ordinis  time  was  utterly  immaterial ;  but  such  exemption  tends  to  illustrate 
what  the  legislature  was  dealing  with.  If  it  could  be  shewn  that  lands  belonged  to 
a  pi'ivileged  order  before  the  Council  of  Lateran,  payment  or  non-payment  was  not  the 
question.  That  was  expressly  decided  in  the  case  of  The  Earl  of  Clanrkkard  v.  Ladi/ 
Denioii  (1  E.  &  Y.  306,  308),  where  Dodderidge,  J.,  says,  "  If  this  land  were  discharged 
of  tithes  in  the  hands  of  the  prior,  and  the  priory  were  vested  in  the  king  by  the 

(h)  Sect.  1,  after  reciting  that  "  the  expense  and  inconvenience  of  suits  instituted 
for  the  recovery  of  tithes  may  and  ought  to  be  prevented,  by  shortening  the  time 
required  for  the  valid  establishment  of  claims  of  a  modus  decimandi,  or  exemption 
from  or  discharge  of  tithes,"  enacts,  "  that  all  prescriptions  and  claims  of  or  for  any 
modus  decimandi,  or  of  or  to  any  exemption  from,  or  dischai'ge  of,  tithes,  by  composi- 
tion real  or  otherwise,  shall,  in  cases  where  the  render  of  tithes  in  kind  shall  be  here- 
after demanded  by  our  said  Lord  the  King,  his  heirs  or  successors,  or  by  any  Duke  of 
Cornwall,  or  by  any  lay  person,  not  being  a  corporation  sole,  or  by  any  body  corporate 
of  many,  whether  temporal  or  spiritual,  be  sustained  and  be  deemed  good  and  valid 
in  law,  upon  evidence  shewing,  in  cases  of  claim  of  a  modus  decimandi,  the  payment  or 
render  of  such  modus,  and  in  cases  of  claim  to  exemption  or  discharge,  shewing  the 
enjoyment  of  the  lands  without  payment  or  render  of  tithes,  money  or  other 
matter  in  lieu  thereof,  for  the  full  period  of  thirty  years  next  before  the  time  of  such 
demand,  unles.s,  in  the  case  of  claim  of  a  modus  decimandi,  the  actual  payment  or 
render  of  tithes  in  kind,  or  of  money  or  other  thing  differing  in  amount,  quality  or 
quantity  from  the  modus  claimed,  or  in  case  of  claim  to  exemption  or  discharge,  the 
render  or  payment  of  tithes,  or  of  money  or  other  matter  in  lieu  thereof,  shall  be 
shewn  to  have  taken  place  at  some  time  prior  to  such  thirty  years,  or  it  shall  be  proved 
that  such  payment  or  render  of  modus  was  made,  or  enjoynient  had,  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing ;  and  if 
such  proof  in  support  of  the  claim  shall  be  extended  to  the  full  period  of  sixty  years 
next  befoie  the  time  of  such  demand,  in  such  cases  the  claim  shall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  be  proved  that  such  payment  or  render  of  modus  was 
made,  or  enjoyment  had,  by  some  consent  or  agreement  expressly  made  or  given  for 
that  purpose  by  deed  or  writing ;  and  where  the  render  of  tithes  in  kind  shall  be 
demanded  by  any  archbishop,  bishop,  dean,  prebendary,  parson,  vicar,  master  of 
hospital,  or  other  corporation  sole,  whether  spiritual  or  temporal,  then  every  such 
prescription  or  claim  shall  be  valid  and  indefeasible,  upon  evidence  shewing  such 
payment  or  render  of  modus  made  or  enjoyment  had,  as  is  hereinbefore  mentioned, 
applicable  to  the  nature  of  the  claim,  for  and  during  the  whole  time  that  two  persons 
in  succession  shall  have  held  the  office  or  benefice  in  respect  whereof  such  render  of 
tithes  in  kind  shall  be  claimed,  and  for  not  less  than  three  years  after  the  appointment 
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statute  of  31  Hen.  8,  so  that  such  discharge  as  was  in  the  priory  ought  by  the  law  to 
remain,  though  tithes  have  been  paid  ever  since  the  making  of  the  statute,  and  they 
therefore  pray  sentence  for  the  parson,  yet  a  prohibition  shall  be  granted  after 
sentence ;  for  by  law  this  land  was  discharged  of  tithes,  and  this  constant  payment 
ever  since  the  statute  (admitting  it  to  be  so)  does  not  make  it  chargeable  by  the  laws 
of  the  realm ;  and  therefore,  if  their  sentence  be  contrary  to  the  law  of  the  realm,  a 
prohibition  ought  to  be  granted."  Then  as  to  the  statute  2  &  3  \Vill.  4,  c.  100.  The 
true  mode  of  construing  statutes  is  well  explained  by  Sir  John  NichoU,  in  Brett  v. 
Brett  (3  Addams,  210),  where  the  question  was,  whether  a  legacy  to  a  subscribing 
witness  to  a  mere  will  or  codicil  of  personalty  was  void  by  the  25  Geo.  2,  c.  6  ;  and 
the  Court  held,  that  though  the  statute  extended  in  terms  to  all  wills  and  codicils 
whatsoever,  yet  it  was  limited  in  point  of  true  construction  to  wills  and  codicils  of  real 
estate  only.  Sir  John  Nicholl,  in  delivering  judgment,  says,  "The  key  to  the  opening 
of  every  law  is  the  reason  and  spirit  of  the  law — it  is  the  'animus  imponentis' — the 
intention  of  the  law-maker  expressed  in  the  law  itself  taken  as  a  whole.  [264] 
Hence,  to  arrive  at  the  true  meaning  of  any  particular  phrase  in  a  statute,  that 
particular  phrase  is  not  to  be  viewed  detached  fi'om  its  context  in  the  statute  :  it  is 
to  be  viewed  in  connexion  with  its  whole  context — meaning  by  this  as  well  the  title 
and  preamble  as  the  purview  or  enacting  part  of  the  statute.  It  is  to  the  preamble 
more  especially  that  we  are  to  look  for  the  reason  or  spirit  of  every  statute  ;  rehearsing 
this  as  it  ordinarily  does,  the  evils  sought  to  be  remedied,  or  the  doubts  purported 
to  be  removed  by  the  statute,  and  so  evidencing  in  the  best  and  most  satisfactory 
manner  the  object  or  intention  of  the  legislature  in  making  and  passing  the  statute 
itself."  The  same  mode  of  construction  was  adopted  in  the  case  of  Emanuel  v. 
Constable  (3  Russ.  436),  (where  it  appears  by  a  note  that  the  judgment  in  Brett  v. 
Bj-ett  was  affirmed  by  the  Delegates),  and  also  in  Foster  v.  Banhunj  (3  Sim.  40),  and 
Stowel  V.  Lwd  Zouch  (Plow.  369).  In  Creapigny  v.  H'ittenoom  (4  T.  R.  790), 
Buller,  J.,  says,  "I  agree  that  the  preamble  cannot  controul  the  enacting  part 
of  a  statute,  which  is  expressed  in  clear  and  unambiguous  terms.  But  if  any 
doubt  arises  on  the  words  of  the  enacting  part,  the  preamble  may  be  resorted  to 
to  explain  it."     Bearing  in  mind  that,  before  the  statute  2  &  3  Will.  4,  c.  100,  the 

and  institution  or  induction  of  a  third  person  thereto :  provided  always,  that,  if  the 
whole  time  of  the  holding  of  such  two  persons  shall  be  less  than  sixty  years,  then  it 
shall  be  necessary  to  shew  such  payment  or  render  of  modus  made  or  enjoyment  had, 
(as  the  case  may  be),  not  only  during  the  whole  of  such  time,  but  also  during  such 
further  number  of  vears,  either  before  or  after  such  time,  or  partly  before  and  partly 
after,  as  shall  with  such  time  be  sufficient  to  make  up  the  full  period  of  sixty  years, 
and  also  for  and  during  the  further  period  of  three  years  after  the  appointment  and 
institution  or  induction  of  a  third  person  to  the  same  office  or  benefice,  unless  it  shall 
be  proved  that  such  payment  or  render  of  modus  was  made,  or  enjoyment  had,  by 
some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
writing." 

Sect.  2  enacts,  "  that  every  composition  for  tithes  which  hath  been  made  or  con- 
firmed by  the  decree  of  any  court  of  equity  in  England,  in  a  suit  to  which  the  ordinary, 
patron,  and  incumbent  were  parties,  and  which  hath  not  since  been  set  aside,  abandoned, 
or  departed  from,  shall  be,  and  the  same  is  hereby  confirmed  and  made  valid  in  law  ; 
and  that  no  modus,  exemption,  or  discharge  shall  be  deemed  to  be  within  the  provisions 
of  this  act,  unless  such  modus,  exemption,  or  discharge  shall  be  proved  to  have 
existed  and  been  acted  upon  at  the  time  of,  or  within  one  year  next  before,  the  passing 
of  this  act." 

Sect.  7  enacts,  that,  "  in  all  actions  and  suits  to  be  commenced  after  this  act  shall 
take  effect,  it  shall  be  sufficient  to  allege  that  the  modus  or  exemption  or  discharge 
claimed  was  actually  exercised  and  enjoyed  for  such  of  the  periods  mentioned  in  this 
act  as  may  be  applicable  to  the  case ;  and  if  the  other  party  shall  intend  to  rely  on 
any  proviso,  exception,  incapacity,  disability,  contract,  agreement,  deed,  or  writing 
herein  mentioned,  or  any  other  matter  of  fact  or  of  law  not  inconsistent  with  the 
simple  fact  of  the  exercise  and  enjoyment  of  the  matter  claimed,  the  same  shall  be 
specially  alleged  and  set  forth  in  answer  to  the  allegation  of  the  party  claiming,  and 
shall  not  be  received  in  evidence  on  any  general  traverse  or  denial  of  the  matter 
claimed." 
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words  "exemption"  and  "discharge,"  when  used  with  reference  to  tithes,  had  a  clear 
and  definite  meaning,  the  statute  is  intituled,  "  An  Act  for  shortening  the  time 
reciuired  in  Claims  of  Modus  Decimandi,  or  Exemption  from  or  Discharge  of  Tithes  ; " 
and  the  preamble  is,  "  Whereas  the  expense  and  inconvenience  of  suits  instituted  for  the 
recovery  of  tithes  may  and  ought  to  be  prevented,  by  shortening  the  time  required  for 
the  valid  establishment  of  clainis  of  modus  decimandi,  or  exemption  from  or  discharge  of 
tithes."  Then  the  enacting  part  of  the  clause  deals  with  two  classes  of  cases  :  first,  lands 
[265]' subject  to  a  modus,  or  exemption  or  discharge  from  tithes,  by  composition  real 
or  otherwise  ;  secondly,  lands  only  exempt  from  payment  of  tithes  in  kind,  or  anything 
in  lieu  thereof.  The  words  all  claims  "  of  or  to  any  exemption,"  must  be  read  as  claims 
"  of  or  to  some  exemption,"  that  is,  something  must  be  stated  as  a  lawful  ground  of 
exemption.  The  words  "or  otherwise"  have  reference  to  the  words  "composition 
real."  In  the  case  of  a  demand  of  tithes  in  kind  by  a  corporation  sole,  enjoyment 
of  the  land  for  the  full  period  of  sixty  years,  without  payment  of  tithes,  money  or 
other  matter  in  lieu  thereof,  renders  the  exemption  or  discharge  indefeasible,  unless 
the  payment  was  made  or  the  enjoyment  had  by  consent  or  agreement  made  or  given 
by  deed  or  in  writing.  The  statute  has  only  shortened  the  time  during  which  it  is 
necessary  to  prove  that  the  exemption  has  been  enjoyed  :  in  other  respects,  the  law 
remains  "as  before.  A  claim  to  exemption  "  by  composition  real  or  otherwise  "  cannot 
include  the  case  of  a  mere  non-payment.  In  Com.  Dig.  "Parliament,"  (R.  U),  it  is 
said,  "  But  if  a  statute  begins  with  inferior  persons,  the  general  words  do  not  extend 
to  superior  persons  :  as  the  statute  W.  2,  41,  si  abbates,  priores,  custodes  hospitalium 
et  aliarum  domorum  religiosarum,  does  not  extend  to  a  bishop."  Again,  (R.  26), 
"Words  which  begin  with  inferior  persons  do  not  include  superior."  The  law  is 
stated  in  similar  terras  in  The  Archbishop  of  Canlerhurys  case  (2  Rep.  46  ;  IE.  &  Y. 
113).  If  the  legislature  had  intended  that  mere  non-payment  should  be  a  ground  of 
exemption,  they  would  have  said  so.  In  Knight  v.  The  Marquis  of  IVaterfonl  (15  M.  & 
W.  419),  the  Court  said,  that  they  saw  no  reason  to  believe  that  the  framer  of  the 
statute  used  the  word  "  modus "  in  any  other  than  its  proper  sense.  Then  why  is 
a  diflTerent  meaning  to  be  put  on  the  words  "exemption"  and  "discharge]"  The 
Court  will  not  extend  the  words  of  a  statute  so  as  to  create  an  exemption  [266] 
unknown  to  the  law  :  Bailiffs  of  Godmanchesler  v.  PhilHpps  (5  B.  &  Ad.  1 98).  "  Exemp- 
tion "  and  "  discharge  "  must  be  taken  to  mean  a  "  legal  exemption  and  discharge." 
For  some  time  after  the  passing  of  the  31  Hen.  8,  c.  13,  it  was  a  question  whether 
unity  of  possession  at  the  time  of  the  dissolution  of  the  monastery  did  not  of  itself 
constitute  a  ground  of  discharge ;  but  it  was  ultimately  decided  to  be  only  a  suspen- 
sion of  payment,  so  long  as  the  unity  held  :  Gibson's  Codex,  673 ;  Dovhitofte  v. 
C'urtecve  (Cro.  Jac.  452 ;  1  E.  &  Y.  262).  In  the  report  of  the  latter  case,  in  1  Eagle 
and  Younge,  it  is  stated  that  the  judges  "resolved  that  unity  of  posses.sion  of  the 
lands  and  rectory  is  not  any  extinguishment  or  suspension  omnino  of  tithes,  tithes 
being  a  mere  collateral  duty  to  the  land,  and  not  any  way  appertaining  to  it,  as 
appears  from  30  Hen.  8;  Dy.  42  Edw.  3,  13,  and  32  Hen.  8,  c.  7."  The  same  law 
is  laid  down  in  Priddle  and  Napper's  case  (11  Rep.  8  a.;  1  E.  &  Y.  205),  Slade  v.  Drake 
(Hob.  295;  1  E.  &  Y.  314),  Clavill  v.  Oram  (3  E.  &  Y.  1369).  Mere  unity  of  posses- 
sion, therefore,  did  not  operate  as  a  discharge  from  tithes  :  Anoni/mous  case  (1  E.  &  Y. 
66;  Godb.  1),  Frotvse's  case  (Godb.  95).  In  Co.  Litt.  s.  728,  it  is  said,  "The  words 
of  an  act  of  I'ailiament  must  be  taken  in  a  lawful  and  rightful  sense,  as  here  the  words 
being  (whereof  no  fine  is  levied  in  the  King's  Court),  are  to  be  understood,  whereof 
no  fine  is  lawfully  or  rightfully  levied  in  the  King's  Court."  The  same  doctrine  was 
acted  upon  in  the  construction  of  the  Statute  for  payment  of  Tithes,  2  Ed.  6,  c.  13, 
where  the  sense  of  the  words  "  or  of  right  or  custom,"  is,  "  or  by  rightful  custom  : " 
2  Inst.  650.  So,  heie,  a  " composition  real  or  otherwise,"  means  otherwise  by  some 
lawful  means.  The  landowner  must,  therefore,  bring  his  claim  within  the  law  in  this 
respect,  in  the  same  manner  as  he  was  obliged  to  do  before  the  statute.  The  statute 
limits  the  time  required  for  enjoyment,  [267]  but  the  origin  of  the  exemption  must 
still  be  defined.  The  mere  enjoyment  of  the  claim  for  the  period  prescribed  by  the 
act  is  not  sufficient.  The  2nd  section  may  present  some  difficulty  in  its  construction, 
but  that  section  is  not  in  the  least  degree  opposed  to  the  plaintitl's  argument.  The 
7th  section  enacts,  that  it  shall  be  sufficient  to  allege  that  the  modus,  or  exemption 
or  discharge,  was  actually  exercised.  How  could  that  section  be  carried  out,  if  mere 
non-payment  were  an  exemption  ^     If  a  claim  to  exemption  is  to  be  alleged,  it  must 
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be  necessary  to  establish  it  by  pioof.  The  claim  must  be  capable  of  being  pleaded 
and  traversed.  In  Earl  of  Stamford  v.  Dmihar  (13  M.  &  W.  822)  it  was  held  that, 
where  a  party  pleads  a  claim  of  a  modus  decimandi,  he  may  prove  it  by  the  same 
evidence  as  would  have  been  sufficient  before  the  present  statute.  The  statute  does 
not  give  any  new  claim.  [He  referred  also  to  Corpovation  of  Buri/  St.  Edmunds  v.  Evans 
(2  E.  &  Y.  72),  and  to  Salkeld  v.  Johnson  (2  C.  B.  749),  and  Fellowex  v.  Clay  (4  Q.  B. 
313).]  Taking,  then,  the  difTerent  sections  of  the  act  in  connexion  with  the  enacting 
clause  now  under  discussion,  it  is  clear  that  mere  non-payment  cannot  create  an 
exemption.  A  fair  test  in  constraing  this  statute  is  to  consider  the  case  of  others  in 
pari  materia,  and  especially  that  of  2  &  3  Will.  4,  e  71,  the  object  of  which  was  to 
shorten  the  time  over  which  proof  of  right  to  land  should  extend  ;  and  the  language 
there  used  shews  how  the  present  statute  would  have  been  worded,  had  such  been 
the  intention  of  the  legislature.     [He  also  referred  to  6  &  7  Will.  4,  c.  71.] 

In  the  second  place,  there  can  be  no  doubt  that  the  last  question  proposed  must 
be  answered  in  the  negative.  The  terms  of  the  act  are  not  in  any  way  applicable  to 
such  an  exemption  as  is  sought  to  be  established  :  Bai/lci/  v.  Drerer  (1  Ad.  &  E.  449). 
In  that  case,  the  Court  of  (^)ueen's  Bench  [268]  intimated,  that  the  perception  of  the 
corn  tithe  was  at  all  events  good  pi-ima  facie  evidence  of  a  title  to  the  tithe  generally  : 
see  Douhitofte  v.  C'uiteene  (Cro.  Jac.  454).  [He  also  referred  to  lie  Appledore  Commutation 
(8  Q  B.  139),  Leyson  v.  Parsons  (2  E.  &  Y.  648),  Layng  v.  Yarhm-oiigh  (3  E.  &  Y.  854).] 

Malins,  contra.  The  first  question  is,  whether  the  mere  non-paj'ment  of  tithes 
for  the  pei'iod  prescribed  by  the  act  under  consideration  is  an  exemption  from  the 
payment  of  all  tithes  ;  the  second  question  is,  whether  the  non-render  of  a  particular 
kind  of  tithes,  others  having  been  paid  during  the  period,  is  an  exemption  from  the 
latter.  It  will  not  be  irrelevant  to  the  questions  in  dispute,  to  consider  in  the  first 
place  what  the  mischiefs  were  for  which  the  legislature  sought  to  provide  a  remedy. 
It  has  ever  been  the  policy  of  the  law  of  England  to  make  the  continued  enjoyment 
of  property  conclusive  evidence  of  the  right ;  and  the  time  required  to  establish  such 
enjoyment  has  gradually  been  limited.  By  the  writ  of  right,  it  was  at  first  sixty 
years  ;  that  period  has  since  been  furthei'  reduced  to  twenty  years.  Tithes,  however, 
foi-med  an  exception  to  this  doctrine  of  limitation,  and  this  was  found  to  be  the  cause 
of  excessive  litigation.  It  was  reasonable  that  so  salutary  a  rule  should  be  extended 
to  the  Church,  and  that  her  property  should  be  placed  on  the  same  footing  as  that 
of  the  laity  in  this  respect.  It  was  not  for  the  benefit  of  a  parish  that  a  new  incum- 
bent, upon  his  arrival,  should  be  immediately  plunged  into  litigation,  in  order  to 
establish  these  claims,  which,  though  originally  just,  had  slept  quietly  and  undisturbed 
during  his  predecessors'  times.  The  rule  with  respect  to  a  modus  and  total  exemption 
may  be  admitted,  viz.  that  in  these  two  cases  time  afibrded  no  conclusion  against  the 
rights  of  the  Church.  As  to  the  claim  of  a  modus,  time,  in  [269]  point  of  fact,  was 
the  only  evidence  of  right ;  and  if  there  was  any  evidence  to  go  to  the  jury,  the 
claimant  was  sure  to  establish  his  right ;  but  still  he  was  liable  to  be  met  by  a  single 
instance  of  payment,  which  was  of  three  centuries'  standing.  With  respect  to  a 
modus,  therefore,  time  was  the  only  evidence  required  to  support  it.  The  case  of 
total  exemption,  however,  rests  upon  a  diflereut  ground.  Mere  non-payment  was 
never  sufficient  to  establish  that  right,  but  it  was  necessary  to  shew  its  legal  origin. 
In  such  a  case,  the  first  step  to  be  proved  was,  that  the  lands  in  question  were  in  the 
hands  of  some  great  monastery  at  the  time  of  the  Dissolution,  and  non-payment  in 
modern  times  was  all  that  was  required  in  that  capacity  :  the  prior  exemption  and 
modern  non-payment  were  the  essentials  of  total  exemption.  In  both  these  cases 
Lord  Tenterden's  Act  had  to  deal  with  time ;  but  it  is  said  that  it  does  not  apply  to 
total  exemption,  because  it  deals  with  time  only.  In  the  case  of  total  exemption,  it 
was  necessary  to  go  back  as  far  as  the  13th  Elizabeth  for  the  proof,  before  which  all 
compositions  must  have  been  entered  into,  in  order  to  be  valid.  It  was,  therefore,  a 
question  of  time  in  each  case.  In  that  of  a  total  exemption,  the  claimant  had  to  go 
back  three  centui'ies ;  in  the  other  case,  sixty  years.  As  time,  therefore,  was  the 
difficulty  with  which  the  landowner  had  to  deal,  it  was  the  object  of  the  legislature 
to  remove  that  obstacle.  The  great  expense  of  a  tithe  trial,  where  the  claim  was  one 
of  total  exemption,  consisted  in  shewing  the  origin  of  it,  non-payment  being  easily 
proved.  It  was  argued  by  Mr.  Boteler,  when  the  present  question  was  under  discus- 
sion before  Wigrara,  V.  C,  that  a  construction  which  should  confine  the  operation  of 
the  act  to  cases  where  a  legal  capacity  of  exemption  was  shewn  aliunde,  would  in  a 
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great  measure  render  it  nugatory  (1  Hare,  199).  The  plaintiff  I'elies  upon  the  title 
and  preamble  of  the  act,  which  are  for  shortening  the  time :  but  these  [270]  agree 
with  the  provisions  of  the  act,  and  no  inconsistency  arises  between  them,  from  the 
construction  which  the  defendants  seek  to  put  upon  it.  The  act  removes  the  necessity 
of  proving  a  legal  origin  in  case  of  total  exemption.  It  makes  the  whole  matter,  in 
absence  of  everything  else  but  enjoyment,  a  mere  question  of  time.  It  is  admitted 
that  no  doubt  arises  upon  the  enacting  part  of  the  1st  section.  If  the  question  rested 
there,  it  is  agreed  that  there  would  be  no  room  for  any  doubt  whatever,  and  that 
then  nonpayment  would  be  conclusive  evidence  of  a  claim  of  total  exemption.  At 
all  events,  it  is  prima  facie  evidence,  and  throws  the  burthen  of  proof  on  the  opposite 
side.  The  preamble  certainly  casts  a  doubt  upon  the  question,  by  the  words  "by 
shortening  the  time,"  which  are  there  introduced.  It  has  been  said  that  there  is  no 
such  thing  as  a  particular  exemption  from  tithes ;  but  it  is  laid  down,  in  Eagle  on 
Tithes  (vol.  2,  p  230),  that  "  a  prescription  may  be  alleged  for  a  part  as  well  as  the 
whole  of  the  tithes  of  the  land  :"  The  Parson  of  Fei/kirke's  cane  (I  E.  &  Y.  66),  C'lamll 
V.  0mm  (3  E.  &  Y.  1369),  Thorpe  v.  Mattm/ley  (2  Y.  &  C.  421).  Then,  with  i-espect 
to  the  7th  section.  It  is  only  necessary  for  the  landowner  to  allege  that  he  has 
enjoyed  such  exemption  ;  he  need  not  allege  or  prove  the  grounds  of  that  exemption. 
In  this  respect.  Lord  Tenterden's  other  act,  2  &  3  Will.  4,  c.  71,  may  be  referred  to 
as  being  analogous  to  the  present :  there  the  time  of  enjoyment  is  the  evidence  of  the 
right.  [Parke,  B.  Is  the  claim  of  exemption  ratione  ordinis,  when  established  under 
this  act  by  proof  of  non-payment,  a  general  and  absolute  exemption,  or  a  qualitied  one, 
so  long  as  the  lands  continued  in  the  hands  of  the  claimant  1]  An  absolute  exemption, 
or  at  all  events  it  would  be  so  prima  facie,  under  the  7th  section  ;  the  tithe-owner 
might  reply,  and  shew  how  such  exemption  had  been  removed.  If  the  statute  has 
not  effected  this,  it  is  nugatory.  It  was  evidently  intended  for  [271]  the  benefit  of 
the  claimant  for  total  exemption.  The  policy  of  the  law  is  to  establish  the  rights  of 
property  and  enjoyment;  and  the  present  question  does  not  turn  so  much  upon  the 
narrow  construction  of  an  act  of  Parliament,  as  upon  the  rule  of  policy  already  men- 
tioned. With  respect  to  the  construction  of  a  statute,  the  case  of  Doe  d.  Bywater  v. 
Brandling  (7  B.  &  C  600)  is  an  authoi-ity  to  shew,  that  where  there  is  no  repugnancy 
between  the  preamble  and  enacting  part,  the  defendants'  construction  of  the  act,  which 
gives  to  the  enacting  part  its  largest  remedial  operation,  should  be  adopted.  And  this 
construction  is  consistent  with  the  general  tone  of  modern  legislation.  It  has  been 
urged  that  a  legal,  that  is,  lawful,  origin  must  be  shewn.  But,  if  a  person  remain  in 
enjoyment  of  another's  land  for  a  certain  period,  although  at  first  he  may  unlawfully 
obtain  possession,  he  thereby  may  acquire  a  good  and  lawful  title.  Why  should  not 
this  rule  be  extended  to  the  case  of  exemption  from  tithes?  With  regard  to  the 
second  pi'oposition,  if  the  first  be  established  in  the  defendants'  favour,  great  progress 
will  be  made  towards  establishing  the  second  ;  and  it  is  submitted  that,  in  the  decision 
of  this  part  of  the  question,  a  liberal  and  broad  construction  should  be  placed  upon 
the  statute,  so  as  to  extend  its  operation  and  the  lienefits  it  is  meant  to  afford. 

Manisty,  in  reply.  Upon  the  construction  which  has  been  contended  for  by  the 
defendants,  the  Church  would  be  deprived  of  some  of  her  rights.  If  this  statute  had 
been  intended  to  give  an  exemption  from  tithes  in  the  manner  proposed,  the  legis- 
lature would  have  framed  it  differently,  and  would  no  doubt  have  inserted  a  specific 
clause  to  effect  that  object. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[272]  Pollock,  C.  B.  The  case  which  has  been  sent  for  our  opinion  fiom  the 
Court  of  Chancery,  was  amended  in  consequence  of  some  observations  of  the  Court, 
and  raises  now  two  questions. 

First,  whether  under  the  statute  2  &  3  Will.  4,  c.  100,  a  valid  and  indefeasible 
prescription  or  claim  of  exemption  from,  or  discharge  of,  tithes  can  be  sustained  for 
certain  lands,  which  have  never  paid  tithe  of  any  kind,  or  anything  in  lieu  thereof, 
for  the  statutory  period  of  two  incumbencies  and  three  years  of  a  third,  making  together 
not  less  than  sixty  years ;  though  during  such  period  titheable  matters  and  things, 
(the  tithes  \yhereof  are  demanded  by  the  bill),  and  other  titheable  matters,  grew  and 
arose  at  various  times. 

Secondly,  whether  a  valid  and  indefeasible  prescription  or  claim  of  exemption  from, 
or  discharge  of,  the  tithe  of  a  particular  titheable  matter,  can  be  sustained  under  that 
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statute,  where  no  tithe  of  such  matter,  or  anything  in  lieu  thereof,  has  been  paid  for 
the  statutory  period,  although  at  various  times  during  that  period  such  titheable 
matters  have  been  grown  on  particular  lands,  and  the  tithes  of  all  other  titheable 
matters  grown  on  the  said  lands  have  been,  during  that  period,  from  time  to  time 
rendered.  In  other  words,  the  first  question  is,  whether  there  is  a  total  exemption  of 
certain  lands  bearing  titheable  matters,  simply  because  no  tithes  whatever  have  been 
paid  in  respect  of  them  for  the  prescribed  period — the  second  question,  whether,  if 
some  tithes  have  been  paid  and  others  not,  there  is  an  exemption  for  the  latter. 

These  questions  depend  upon  the  construction  of  the  act  of  Parliament,  which, 
unfortunately,  has  been  so  penned  as  to  give  rise  to  a  very  remarkable  difference  of 
opinion  amongst  the  judges  ;  and  it  must  be  admitted  that  the  act  has  not  been  drawn 
with  the  accuracy  that  was  to  be  expected  from  the  very  eminent  judge  to  whom  the 
preparation  of  it  is,  and  we  believe  correctly,  attributed.  After  that  great  difference  of 
opinion,  it  is  impossible  not  to  feel  a  doubt  as  to  the  propriety  of  the  conclusion  to 
which  we  [273]  have  come  :  that  conclusion  is,  that  the  first  of  these  questions  is  to 
be  answered  in  the  affirmative,  but  with  a  qualification,  viz.  that  the  enjoyment  has 
been  as  of  right;  the  latter  simply  in  the  negative. 

We  propose  to  construe  the  act  of  Parliament,  according  to  the  legal  rules  for  the 
interpretation  of  statutes,  principally  by  the  words  of  the  statute  itself,  which  we  are 
to  read  in  their  ordinary  sense,  and  only  modify  or  alter  so  far  as  it  may  be  necessary 
to  avoid  some  manifest  absurdity  or  incongruity,  but  no  further.  It  is  proper  also  to 
consider  the  state  of  the  law  which  it  proposes  or  purports  to  alter,  the  mischiefs  which 
existed,  and  which  it  was  intended  to  remedy,  and  the  nature  of  the  remedy  pi'ovided, 
and  to  look  at  the  statutes  in  pari  materia  as  a  means  of  explaining  this  statute. 
These  are  the  proper  modes  of  ascertaining  the  intention  of  the  legislature ;  and  we 
shall  not,  therefore,  refer  to  the  Report  of  the  Real  Property  Commissioners  published 
shortly  before  the  passing  of  this  act,  and  to  which  it  is  supposed  to  have  owed  its 
origin,  in  order  to  explain  its  meaning ;  not  conceiving  that  we  can  legitimately  do 
so,  however  strongly  we  may  believe  that  it  was  introduced  in  order  to  carry  into 
effect  their  recommendation  to  establish  a  new  statute  of  limitations  for  tithes. 

Before  we  proceed  to  examine  the  words  of  |the  statute  'tself,  it  will  bo  convenient 
to  consider  the  state  of  the  law  at  the  time,  which  the  act  was  intended  to  alter. 
The  law  of  tithes  was  anomalous.  In  the  first  place,  the  legislatui'e  had  protected 
the  property  of  the  Church  by  rendering  it  inalienable.  That  which  othei'  proprietors 
in  fee-simple  could  do  with  their  property,  the  Church  (represented  by  the  incumbent, 
patron,  and  ordinary)  was  disabled  from  doing.  Again,  the  nature  of  the  property 
was  itself  peculiar.  A  layman  could  not  at  common  law  have  any  permanent  estate  in 
tithes,  for  they  were  spiritual,  as  it  was  said  ;  and,  consequently,  not  being  capable  of 
having  such  permanent  estate  in  them,  he  could  not  claim  to  be  [274]  discharged  of 
them.  But  the  same  rule  did  not  apply  to  ecclesiastical  persons,  nor  to  the  king, 
who  was  persona  mixta,  nor  to  their  respective  farmers,  lessees,  and  tenants.  These 
rules  had  produced  a  somewhat  strange  state  of  law,  which  was  still  further  compli- 
cated by  the  statutory  arrangements  consequent  on  the  dissolution  of  the  monasteries, 
by  which  laymen,  possessors  of  abbey  lands,  became  entitled  to  the  piivileges  and 
exemptions  of  the  ecclesiastical  bodies  from  whom  their  property  was  derived.  The 
various  defences  (under  these  circumstances)  to  the  claim  of  payment  of  tithe  in  kind 
may  be  thus  stated :  first,  modus  decimandi,  which  was  either  a  custom  time  out  of 
mind  within  a  district,  of  paying  tithes  in  one  constant  mode,  fixed  by  the  custom, 
and  depending'  on  some  antecedent  agreement  made  before  legal  memory  between 
the  parishioners  and  the  parson,  patron  and,  ordinary,  for  giving  to  the  parson  .some 
definite  profit  in  lieu  of  tithes,  or  by  prescription  in  the  case  of  individual  lands, 
founded  on  a  like  agreement ;  secondly,  discharge  by  composition  real,  which  scarcely 
differed  from  a  modus  in  any  other  respect  than  by  having  its  commencement  afte 
legal  memory,  and  before  the  disabling  'statute  13  Eliz.,  and  in  being  founded  on  a 
deed  or  writing ;  but  the  thing  given  by  the  parishioner,  and  received  by  the  parson, 
in  lieu  of  tithes,  was  often  precisely  the  same  as  that  which  was  the  substitute  for  the 
tithe  in  the  case  of  a  modus.  Subsequently,  also,  to  the  disabling  statute  of  Elizabeth, 
a  species  of  composition  real  was  attempted  to  be  created  by  a  deed  of  composition, 
to  which  parson,  patron,  and  ordinary  gave  their  consent,  and  which,  after  an  amicable 
suit,  was  confirmed  by  decree  of  the  Court  of  Chancery.  But  these  supposed  composi- 
tions real,  after  existing  for  some  time,  were  declared  illegal  by  Lord  Northington, 
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in  the  case  of  The  Altm-ney-General  v.  Cholmmddey  {2  Eden,  30-i),  in  the  yenr  1765, 
and  his  decree  was  confirmed  by  the  House  [275]  of  Lords.  From  that  date  these 
supposed  compositions  real  ceased,  and  such  arrangements  had  subsequently  been 
confirmed  by  private  acts  of  Parliament  alone. 

There  remain  only  the  other  heads  of  exemption,  which  all  depended  on  the  nature 
of  the  lands  sought  to  be  discharged  :  first,  those  lands  which  from  time  immemorial 
had  been,  and  were  held  free  of  tithes  in  the  hands  of  ecclesiastical  persons,  their 
lessees,  farmers,  or  tenants  ;  secondly,  those  which  had  been  so  held  till  the  dissolution 
of  monastei-ies,  and  were  in  lay  hands  by  gratits  from  the  Crown  ;  and  lastly,  those 
which,  at  the  time  of  such  dissolution,  had  been  in  the  hands  of  the  two  privileged 
orders  of  Cistercians  and  Hospitallers,  and  had  been  granted  in  like  manner  to  laymen 
by  the  Crown.  In  the  proof  of  these  various  grounds  for  non-payment  of  tithes  in 
kind,  certain  difficulties  had  arisen.  In  the  case  of  moduses,  inasmuch  as  it  was 
necessary  to  shew  a  payment  of  the  same  modus  from  the  time  of  Richard  I.,  it  is 
obvious  that  a  variation  at  any  remote  period  short  of  that  date  was  fatal ;  and  it 
often  happened  that,  by  the  production  of  ancient  documents,  such  as  the  taxation 
of  Pope  Nicholas,  the  ecclesiastical  and  parliamentary  surveys,  ancient  terriers,  and 
the  like,  moduses  which  had  confessedly  been  paid  for  one  hundred  or  two  hundred 
years  without  variation  were  set  aside,  and  this  after  property  had  been  transferred 
on  the  supposition  of  their  validity  ;  so  that  it  was  justly  said,  that  the  law  in  this 
respect  was  anomalous,  for  that  whereas  length  of  time  in  all  other  cases  established 
rights,  in  the  case  of  the  Chin-ch  it  was  of  itself  absolutely  immaterial  to  the  title  of 
the  laity  to  exemption.  But,  besides  the  insecurity  of  the  title,  the  expense  to  the 
parties  in  such  suits  was  enormously  increased  by  the  existing  state  of  the  law. 

The  cases  of  composition  real  were  but  slightly  diff'erent.  Practically  they  were 
liable  to  the  same  danger  as  moduses,  from  variations  of  payment  or  the  like  ; 
but  besides  this,  the  Courts  had  held  that  mere  usage  alone  was  not  sufficient,  for 
that  (as  it  was  said)  would  be  to  convert  often  a  bad  mo-[276]-du.s  into  a  good  com- 
position real ;  for  a  modus  rank  in  the  time  of  Richard  I.,  and  thei'cfore  bad,  might 
not  be  rank  in  the  13  Eliz.,  and  so  might  be  valid  as  a  composition  real  of  that  date. 
The  Courts,  therefore,  required  some  proof  of  the  instrument  of  composition.  But 
the  strictness  of  the  rule  on  the  subject  of  this  proof  had  been  much  relaxed,  and 
very  slight  evidence  of  such  deed,  and  even  reputation  alone,  accompanying  the  fact 
of  payment,  tending  to  shew  that  such  payment  was  in  respect  of  a  composition  real 
existing  after  legal  memory  and  before  the  13th  of  Elizabeth,  seems  to  have  been 
sufficient  to  lead  to  the  presumption  that  such  payment  was  evidence  of  composition 
real,  and  not  of  a  prescriptive  modus.  But,  undoubtedly,  notwithstanding  the  learned 
argument  of  Mr.  Baron  Wood,  in  Bennett  v.  Neah  (Wightw.  324),  some  evidence  was 
required  in  addition  to  the  fact  of  mere  payment  of  the  same  sum  continually.  The 
case  of  a  composition  real,  therefore,  seems  to  have  been  subject  to  the  same  difficulties 
(with,  however,  this  slight  addition  to  them)  as  that  of  the  modus. 

AVe  now  come  to  the  cases  of  exemptions.  In  some  of  these  much  greater  incon- 
venience was  experienced,  and  more  expense  was  generally  incurred  in  their  proof. 
Those,  indeed,  which  depended  on  prescriptions,  set  up  by  ecclesiastical  corporations, 
their  lessees  or  farmers,  were  liable  to  the  same  inconveniences  as  have  been  already 
pointed  out  in  the  cases  of  moduses  and  compositions  real  ;  but  those  in  which  the 
exemption  was  claimed  by  virtue  of  the  privileges  enjoyed  by  abbeys  at  the  dissolu- 
tion, required  much  time  and  very  expensive  proof.  They  required  proof,  in  the  case 
of  prescriptive  exemptions,  that  the  abbey  was  itself  immemorial,  that  its  possession 
of  the  lands  should  lie  shewn  to  have  been  immemorial  also,  and  that  this  possession 
should  be  shewn  to  have  continued  to  the  time  of  the  dissolution.  In  the  case  of 
exemption  by  oider,  the  monas-[277]-tery  must  have  been  shewn  to  have  been  Cister- 
cian or  Hospitaller,  the  lands  to  have  belonged  to  it  at  the  Council  of  Lateran,  and  at 
the  dissolution.  It  is  not  necessary  to  refer  to  discharges  by  composition  or  grant  to 
ecclesiastical  bodies,  or  to  that  by  unity  of  possession,  as  they  weie  scarcely  ever  set 
up  in  practice. 

But,  though  all  these  proofs  were  by  degrees  made  more  and  more  general,  by  the 
enlarged  effect  which  the  more  modern  decisions  gave  to  the  usage,  which  was  held  to 
be  a  gi-ound  of  presumption  of  all  which  was  necessary  to  sustain  the  exemption,  after 
the  proof  of  title  to  the  abbey  lands  or  composition  real  was  given,  yet  the  risk  and 
expense  of  a  tithe  suit  to  the  parties  was  still  very  great.     Iii  this  state  of  the  law, 
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the  act  of  2  &  3  Will.  4,  c.  100,  passed,  and  was  undoubtedly  intended  to  provide  a 
remedy  for  some  of  these  mischiefs,  and  must  be  construed  according  to  the  established 
rule,  in  a  liberal  spirit,  for  the  purpose  of  furthering  that  remedy,  and  i-epressing  the 
mischief. 

"What,  then,  was  the  mischief  which  the  legislature  meant  to  remove,  and  what  the 
remedy  intended  to  be  applied  ?  For  the  plaintirt'  it  is  argued,  that,  in  the  case  of 
a  modus,  it  was  intended  only  to  shorten  the  time  during  which  it  has  been  paid, 
without  altering  the  law  as  to  the  other  qualities  which  a  modus  ought  to  possess  ; 
and  that  proposition  is  not,  we  believe,  disputed  by  the  defendant.  A  modus,  there- 
fore, good  in  other  respects,  is  valid,  if  paid  for  the  statutory  period.  Kankness 
(which  always  was,  in  truth,  merely  evidence  against  the  presumption  of  immemorial 
payment)  becomes  no  longer  an  objection. 

A  composition,  therefore,  made  in  modern  times,  if  acted  upon  for  the  full  statutory 
period,  becomes  a  valid  modus,  unless,  indeed,  it  shall  be  proved  that  it  was  made  by 
some  consent  or  agreement  by  deed  or  writing. 

But  with  respect  to  the  clause  as  to  exemption,  the  litigant  parties  altogether 
difler ;  the  plaintirt"  contending  that  the  only  object  of  the  statute  was  to  make  a  new 
enactment  [278]  as  to  time,  when  used  as  evidence  in  support  of  an  acknowledged 
known  legal  right  of  exemption,  on  the  ground  of  composition  real,  or  the  land  being 
abbey  lands,  leaving  all  other  facts  necessary  to  support  such  exemption  to  be  proved 
as  heretofore  ;  the  defendants,  on  the  other  hand,  insisting  that  much  more  was 
intended,  and  that  the  object  was  to  make  the  simple  non-payment  of  tithes  for  the 
prescribed  statutory  period  a  valid  exemption  :  in  other  words,  to  give  to  the  laity 
a  right  to  prescribe  in  non  decimando,  and  to  render  the  time  of  that  prescription 
shorter  than  by  the  common  law  would  have  been  required,  if  such  a  prescription  had 
been  valid.  But,  before  construing  the  words  of  the  act,  if  we  consider  which  of  the 
two  objects  is  the  more  probable,  it  seems  to  us  that  little,  indeed,  no  good  is  done  by 
the  act,  if  the  plaintirt's  construction  is  correct.  According  to  the  old  law,  a  non  pay- 
ment for  much  less  than  the  prescribed  period,  particularly  when  that  period  is  sixty 
years,  would  have  been  sufficient  to  raise  the  inference  of  all  that  was  necessary  to 
make  the  claim  of  exemption  valid,  the  preliminary  evidence  of  a  composition  real,  or 
title  to  abbey  lands,  having  been  first  given  :  and,  although  it  is  true  that  the  statute 
would  have  protected  an  usage  for  the  longer  period,  in  such  a  case,  from  being 
destroyed  by  proof  of  payment  of  tithe  in  kind,  and  so  far  would  be  an  advantage, 
yet,  in  those  cases  where  there  must  be  some  evidence  of  compensation  real,  or  title 
to  abbey  lands,  the  chance  of  the  modern  usage  being  defeated  by  the  circumstance  of 
the  payment  of  tithe  in  kind,  or  the  proof  of  a  modern  agreement  for  a  composition, 
would  he  trifling ;  indeed,  it  may  be  said  to  be  almost  imaginary.  What  the  statute, 
therefore,  effects  on  the  plaintiff's  hypothesis  is  nothing.  In  reality  it  requires  a  longer 
period  of  non-payment,  for  by  section  8,  nothing  less  than  the  statutory  time  will 
avail,  and  it  protects  from  a  mere  imaginary  danger.  This  would  not  be  so  on  the 
defendant's  supposition,  for  then  a  real  benefit  will  be  conferred  on  the  tithe-payer. 

We  proceed,  then,  to  the  words  of  the  statute  itself ;  and  [279]  we  conceive  that 
the  best  couise  is,  to  consider  first  the  words  of  the  enacting  clause,  before  we  refer 
to  the  context,  which,  no  doubt,  may  restrain  or  control  them.  The  words  of  the 
enacting  part,  without  the  context,  appear  to  us  to  be  clear  enough,  and  open  to  no 
reasonable  doubt.  Those  of  the  1st  section,  which  are  applicable  to  exemptions,  are 
these  : — "  All  prescriptions  and  claims  of  or  to  any  exemption  from  or  discharge  of 
tithes,  by  composition  real  or  otherwise,  shall,  in  cases  where  the  render  of  tithes  in 
kind  shall  be  hereafter  demanded  by  the  king,  &c.,  or  by  any  lay  person,  not  being 
a  corporation  sole,  or  by  any  body  corporate,  if  many,  whether  temporal  or  spiritual, 
be  sustained  and  be  deemed  good  and  valid  in  law,  in  cases  of  claim  to  exemption  or 
discharge,  by  shewing  the  enjoyment  of  the  land,  without  payment  or  render  of  tithes, 
money  or  other  matter  in  lieu  "thereof,  for  the  full  period  of  thirty  years  next  before 
the  time  of  such  demand,  unless,  in  cases  of  claim  to  exemption  or  discharge,  the 
render  or  payment  of  tithes,  or  of  money  or  other  matter  in  lieu  thereof,  shall  be 
shewn  to  have  taken  place  at  some  time  prior  to  such  thirty  years,  or  it  shall  be 
proved  that  such  enjoyment  was  had  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing ;  and  if  such  proof  in  support  of  the  claim 
shall  be  extended  to  the  full  period  of  sixty  years  next  before  the  time  of  such  demand, 
in  such  cases  the  claim  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  be 
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proved  that  such  enjovnicnt  was  had  by  some  consent  or  agreenaent  expressly  made 
or  fiven  for  that  purpose  by  deed  or  writing."  In  all  these  cases,  nothing  is  required 
bar  the  enjoyment  of  the  land  without  the  payment  of  tithe,  or  an  equivalent  for 
tithe,  for  the"  required  time.  The  statute  then  proceeds  to  enact,  that  "  where  the 
render  of  tithes  in  kind  shall  be  demanded  by  any  archbishop,  bishop,  parson,  {vc,  or 
other  corporation  sole,  whether  spiritual  or  temporal,  then  every  such  prescription  or 
claim  shall  be  valid  and  indefeasible,  upon  evidence  [280]  shewing  such  enjoyment 
had  as  hereinliefore  mentioned,  applicable  to  the  nature  of  the  claim,  for  and  during 
the  whole  time  that  two  persons  in  succession  shall  have  held  the  office  or  benefice  in 
respect  whereof  such  render  of  tithes  in  kind  shall  be  claimed,  and  for  not  less  than 
three  years  after  the  appointment  and  institution  or  induction  (an  inaccuracy  or  mis- 
pi'int;  it  ought  to  be  'or  institution  and  induction')  of  a  third  person  thereto,"  with 
a  provision, "in  case  the  whole  time  of  the  holding  of  two  persons  shall  be  less  than 
sixty  years,  that  the  time  should  be  continued  for  that  period,  including  three  years 
after  the  institution  and  induction  of  a  successor— a  time  which,  in  the  present  case, 
was  completed.  Now  we  think  that  it  is  perfectly  clear  that  a  claim  to  a  modus  or 
exemption,  or  any  other  thing,  cannot  be  sustained  and  l)e  deemed  good  and  valid  in 
law,  and  indefeasible,  by  evidence  of  anything  less  than  that  which  shews  a  complete 
title  to  the  thing  demanded.  Therefore,  when  the  act  says  the  claim  shall  be  sustained 
and  deemed  good  and  valid  in  law,  and  indefeasible,  by  evidence  shewing  the  non- 
payment of  tithes  for  sixty  years,  it  follows  that  the  legislature  intended  that  non- 
payment for  that  period,  without  more,  should  constitute  a  complete  title. 

But  then  it  is  said,  that  the  commencement  of  the  clause  shews  that  the  framer  of 
the  act  meant  that  there  should  be  no  claim,  except  on  the  ground  of  composition  real, 
or  other  then  known  existing  ground  of  discharge ;  and  that  every  claim,  notwith- 
standing the  act,  must  still  be  pleaded  as  arising  by  composition  real,  or  some  such 
other  legal  ground,  and  that,  if  pleaded,  must  be  proved.  We  cannot  concur  in  that 
view  of  the  meaning  of  these  expressions.  The  '2nd  section  contains  a  clause,  the 
interpretation  of  which  is  doubtful,  and  which  it  will  be  well  to  consider  in  this  place. 
It  provides,  that  "  no  modus,  exemption,  or  discharge  shall  be  deemed  to  be  within 
the  provision  of  that  act,  unless  proved  to  have  existed  and  been  acted  upon  at  the 
time  of  or  within  one  year  next  before,  the  passing  of  this  act."  [281]  What  is  the 
meaning  of  this  claused  It  may  mean  to  confine  the  benefit  of  the  act  to  claims  of 
exemption  theretofore  made,  not  necessarily  to  such  claims  completed  by  enjoyment 
for  the  whole  period,  but  to  claims  which  had  begun  to  be  and  were  acted  upon  at 
or  within  one  year  before  the  act,  and  to  exclude  all  future  moduses  and  all  future 
exemptions ;  or  it  may  mean  to  exclude  from  the  act  such  former  claims  as  had  not 
been  acted  upon  within  that  period,  that  is,  former  claims  which  have  been  abandoned, 
leaving  all  unabandoned  claims,  and  all  claims  hereafter  to  arise,  to  be  within  its 
operation.  The  former  construction  follows  the  literal  sense  of  the  words  ;  the  latter 
requires  a  slight  modification  of  the  language,  to  be  read  as  if  the  words  had  been, 
"no  modus  or  exemption,  heretofore  claimed,  shall  be  within  the  act;  unless  it  has 
existed  and  been  acted  upon  at  the  time  required  ; "  or,  "  no  modus  or  exemption 
shall  be  within  the  act,  if  it  shall  have  ceased  to  exist  and  be  acted  upon  for  a  year." 
One  cannot  help  suppo.sing  the  intention  of  the  legislature  in  this  clause  was  simply 
to  prevent  abandoned  claims,  though  they  had  been  acted  upon  for  sixty  years  before, 
being  again  set  up ;  but  it  is  immaterial,  for  our  pr'csent  purpose,  to  decide  which  of 
the  two  constructions  is  the  right  one,  and  it  has  become  immaterial  for  every  purpose 
since  the  Tithe  Commutation  Act.  If  we  assume  the  literal  construction  to  be  correct, 
and  that  existing  claims  to  exemption  only  are  within  the  act,  then  the  construction 
of  the  first  clause  is  clear  enough.  All  existing  claims  must  have  been  made  on  the 
ground,  real  or  supposed,  of  a  composition  real,  or  other  known  legal  ground  of 
exemption  ;  and  the  meaning  of  the  first  clause  is  only  this,  that  every  such  claim  to 
exemption  shall  now  be  rendered  valid  by  evidence  of  non-payment  of  tithe  only  ;  so 
that  the  difficulty  of  proving  the  fact  of  an  ancient  composition  before  the  13  Eliz. 
or  the  title  to  abbey  lands,  is  altogether  put  an  end  to.  If  we  adopt  the  latter  con- 
struction, and  hold  the  statute  to  embrace  all  exemptions,  past  and  future  (except 
[282]  those  which  have  been  abandoned),  then  the  clause  may  be  taken  to  mean,  that 
any  claim  to  exemption,  on  whatever  ground  it  may  be  made,  shall  be  rendered  valid 
and  indefeasible  by  evidence  of  enjoyment  merely.  That  is  to  be  the  only  proof. 
Will  it  be  necessary,  then,  to  plead  a  ground  of  exemption  legal  according  to  the  old 
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law!  We  think  not.  It  will  be  enough  to  plead  the  statutory  title,  and  we  think 
that  the  7th  section  was  framed  for  that  purpose,  by  permitting  a  new  form  of  pleading. 
We  say  "  permitting,"  for  we  do  not  suppose  that  it  was  meant  to  intei'fere  with  the 
statutable  right  of  pleading  nil  debet  in  these  cases,  and  probably  it  was  intended  to 
be  applicable  only  to  pleadings  in  equity.  It  is  provided,  that  "it  shall  be  sufficient 
to  allege  that  the  modus,  exemption,  or  discharge  claimed  was  actually  exercised  " 
(words  inappropriate,  as  applied  to  a  modus,  exemption,  or  discharge)  "and  enjoj'ed 
for  the  period  prescribed."  It  would  be,  therefore,  sufficient  to  allege,  if  a  special 
plea  were  required,  that  the  defendant  had  exercised  or  enjoyed  a  modus,  (describing 
it),  or  a  total  and  absolute  exemption,  or  a  qualified  exemption,  from  all  tithes  of 
certain  particular  lands  (as  the  case  might  require),  for  the  statutory  period  applicable 
to  the  case  ;  and  we  do  not  think  that  it  was  intended  that  there  should  be  any  allega- 
tion that  there  was  a  compensation  real,  or  that  the  lands  were  abbey  lands,  as  would 
have  been  previously  necessary  in  a  special  plea  of  exemption.  We  are  of  opinion, 
therefore,  that  the  enacting  clause,  taken  altogether,  is  sufficiently  clear  to  create  a 
valid  title  to  exemption  from  tithe  as  to  particular  lands,  upon  proof  of  such  enjoy- 
ment without  paying  tithes,  and  no  more,  always  understanding  that  such  enjoyment 
is  as  of  right. 

The  remaining  question  is,  whether  it  is  controlled  by  the  context ;  and,  for  this 
purpose,  the  preamble  and  the  2nd  section  are  both  relied  upon,  particularly  the 
former.  The  title  of  the  act  has  also  been  mentioned  ;  but  although  [283]  it  has 
occasionally  been  referred  to  as  aiding  in  the  construction  of  an  act,  (particularly  by 
Sir  John  Nicholl,  in  Brett  v.  Brett  (3  Addams,  210)),  it  is  certainly  no  part  of  the  law, 
and,  in  strictness,  ought  not  to  be  taken  into  consideration  at  all :  Lord  Coke,  Pmvlfer's 
case  (11  Co.  33)  ;  Lord  Holt,  IVells  and  IFUkim  (6  Mod.  62) :  Lord  Mansfield,  Ueo:  v. 
Williams  (1  Wm.  Bla.  9-5);  and  Lord  Hardwicke,  The  Attorneij  -  General  v.  Lord 
Weymmtfh  (Amb.  22).  But  the  preamble  is  undoubtedly  a  part  of  the  act,  and  may 
be  used  to  explain  it,  and  is,  as  Lord  Coke  says  (4  Inst.  330),  "a  key  to  open  the 
meaning  of  the  makers  of  the  act,  and  the  mischiefs  it  was  intended  to  remedy  : "  but, 
on  the  other  hand,  although  it  may  explain,  it  cannot  control  the  enacting  part,  which 
may,  and  often  does,  go  beyond  the  preamble.  It  is  on  this  preamble  that  the  chief 
reliance  is  placed,  as  shewing  that  the  statute  meant  to  do  nothing  but  shorten  the 
time  necessary  to  establish  a  modus  or  exemption,  leaving  everything  else  as  before. 
We  do  not  consider  the  preamble  as  very  happily  expressed  ;  but  we  cannot  think  it 
in  any  way  at  variance  with  the  enacting  clause,  as  we  construe  it;  for  the  mischief 
there  recited  does  not  seem  to  us  to  be  the  augmented  expense  of  suits,  arising  from 
the  necessity,  according  to  the  existing  law,  of  proving  the  payment  of  modus  or  non- 
payment of  tithes  for  long  periods  of  time.  We  do  not  agree  in  the  view  taken  of 
this  subject  in  the  able  and  elaborate  judgment  of  the  Vice-Chancellor  Wigram  (1  Hare, 
196),  as  it  seems  to  us  that  a  very  reasonable  construction  can  be  put  on  it,  quite 
in  harmony  with  the  enacting  clause.  The  preamble  recites,  that  the  expense  and 
inconvenience  of  suits,  instituted  for  the  recoveiy  of  tithes,  ought  to  be  prevented  ; 
and  by  that  we  understand,  not  that  the  expense  of  suits  (the  number  of  which  is 
supposed  to  remain  as  before),  and  the  inconvenience  of  conducting  them,  might  and 
ought  to  be  prevented,  but  that  expensive  and  incon-[284]-venient  suits  ought  to  and 
might  be  prevented,  and  that  by  the  enacting  a  more  easy  method  of  establishing  both 
moduses  and  exemptions,  by  shortening  the  time  required  for  proof  of  both,  which, 
by  the  old  law,  must  have  extended,  in  the  case  of  modus  to  the  time  of  Eichard  I., 
and  in  that  of  exemption  in  respect  of  abbey  lands,  in  most  instances  to  the  time  of 
legal  memory,  and  in  none  to  less  than  the  31  Hen.  8,  and  in  the  case  of  composition 
real  at  least  to  the  13  Eliz.  An  easier  mode  of  proving  a  title  to  exemption,  by 
limiting  the  inquiry  to  the  period  of  thirty  years  or  sixty  (as  the  ease  might  require), 
would  prevent  many  of  those  nice  questions,  and  much  of  that  expensive  litigation, 
which  prevailed  before,  to  the  detriment  of  both  the  parties  concerned.  We  think, 
therefore,  that  the  preamble  may  well  be  reconciled  with  the  enacting  part ;  and,  if 
it  were  less  reconcileable,  the  enacting  part  is  so  clear  and  distinct,  that  it  ought  not 
to  be  controlled  by  it. 

Some  reliance,  but  less,  is  placed  on  the  2nd  section,  which  provides,  that  every 
composition  for  tithes  which  had  been  made  or  confirmed  by  the  decree  of  any  court 
of  equity  in  a  suit,  to  which  the  ordinary,  patron,  and  incumbent  were  parties,  and 
which  had  not  been  set  aside,  abandoned,  or  departed  from,  is  made  valid  in  law 
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It  is  said,  and  it  is  true,  that  no  such  decrees  have  been  made  since  17G5,  as  has  been 
before  stated,  and  consequcntl)'  none,  probably,  within  the  statutory  period  ;  and 
therefore,  that  the  clause  was  unnecessary,  if  the  legislature  meant  to  create  a  new 
right  of  discharge  by  non-payment  for  the  statutory  time.  But  that  a  clause  is 
unnecessaiy,  aflbrds  only  a  weak  argument  with  respect  to  modern  st.itutes  ;  and  it 
may  be  that  the  framer  of  the  act  did  not  bear  in  mind  this  matter  of  legal  history, 
or,  if  he  did,  that  he  wished  to  give  the  benefit  of  the  clause,  in  case  any  such  decrees 
might  happen  to  have  been  made  within  the  prescribed  period.  The  argument, 
therefore,  arising  from  this  clause  is,  at  the  best,  entitled  to  very  little  attention. 
But  it  may  be,  and  indeed  in  almost  all  cases  it  was  so,  that  the  decree  was  fouTidcd 
on  an  [285]  agreement  made  by  deed  or  writing,  and  then  the  tithe-payer  might  not 
have  been  protected  at  all  by  the  general  enactment  of  the  first  section,  and  the  clause 
would  in  that  case  be  absolutely  necessary  to  protect  him. 

On  the  whole,  therefore,  so  far  as  we  have  considered  the  provisions  of  the  act,  we 
think  that  the  intention  of  the  legislature  was  to  give  a  right  to  the  laity  to  a  species 
of  prescription  in  non  decimando,  and  to  establish  that  right  by  proof  of  the  prescription 
for  the  specified  period.  We  say  "  by  proof  of  the  prescription,"  because  it  is  perfectly 
clear  to  us  that  the  simple  enjoyment  of  land  without  payment  of  tithe  could  never 
have  been  intended  to  confer  a  right.  The  litei'al  construction  of  the  enacting  clause 
would  lead  to  manifest  injustice,  and  for  the  sake  of  avoiding  that  injustice  the  language 
must  be  in  some  respects  modified.  It  is  impossible  to  suppose  that  the  legislature 
meant  the  titheowner  to  be  deprived  of  his  light,  unless,  having  had  an  oppoitunity 
of  enforcing  it,  he  had  abstained  from  so  doing  for  the  statutory  period.  It  is 
acqin'escence  in  the  adverse  enjoyment  of  the  exemption  that  is  intended  to  make  it 
valid  and  indefeasible:  and  this  is  rendered,  as  we  think,  quite  clear,  from  the  legis- 
lature requiring  the  continued  acquiescence  of  three  successive  incumbents,  although 
the  period  might  exceed  sixty  yeai'S.  Hence,  if  we  suppose  a  case  of  an  occupier  of 
land,  the  whole  of  which  had  for  the  prescribed  period  lain  in  a  barren  state,  not 
producing  titheable  matters, — a  waste,  for  instance,  a  pleasure-ground,  a  space  covered 
with  gros  bois,  or  with  buildings,  the  bed  of  a  lake  or  a  marsh, — it  cannot  be  supposed 
that  the  legislature  intended  that  it  should  be  held  for  the  future  tithe  free,  when  the 
land  by  a  subsequent  alteration  became  productive  of  titheable  matters.  The  act, 
therefore,  must  be  obviously  read  with  the  qualification  that  there  has  been  an  enjoy- 
ment of  land  producing  titheable  matters  during  the  prescribed  period.  But  further, 
to  bring  the  case  within  the  meaning  of  the  act,  the  mere  enjoyment  without  paying 
tithe,  when  titheable  matters  are  produced,  cannot  be  sufficient.  If  the  occupier  of 
land  [286]  producing  titheable  matter  had  omitted  to  set  out  or  pay  tithe,  or  concealed 
or  abstracted  it  duiing  the  whole  peiiod,  or  taken  it  from  time  to  time  by  the  consent 
of  the  titheowner ;  if  he  had  enjoyed  the  exemption  clam  aut  precario,  no  right  could 
be  conferred.  It  must  be  an  enjoyment  as  of  right ;  and  we  must  construe  this  act 
in  the  same  way  as  the  2  &  3  Will.  4,  c.  71,  which  the  Courts  have  in  many  cases, 
beginning  with  Bright  v.  Jl'alker  (1  C.  M.  &  R  219),  uniformly  constiued  to  mean, 
that  the  enjoyment  of  the  profit  or  benefit  contemplated  by  that  act  must  be  an  enjoy- 
ment as  of  right.  Again,  the  occupier  of  lands  exempt  ratione  ordinis  dum  propriis 
manibus  excoluntur,  being  himself  the  owner,  never  pays  tithe,  though  titheable 
matters  are  produced  ;  and  so  the  tenant  of  crown  lands  is  exempt  by  prescription. 
In  such  a  ease,  are  we  to  say  that  the  non-payment  of  tithes,  though  titheable  matters 
have  been  produced  during  the  whole  period  of  limitation,  is  to  make  the  claim  to 
exemption  valid  and  indefe'asible  1  It  must  be  held  that  it  could  never  have  been  the 
intention  of  the  legislature  to  convert  the  qualified  into  an  absolute  right  of  exemption, 
and  depiive  the  titheowner  of  his  rights,  by  a  pi'esumed  acquiescence  for  a  period 
during  which  he  could  never  have  insisted  upon  the  payment  of  any  tithe  whatever. 
This  difficulty  may  be  readily  obviated,  by  holding  that,  as  the  statute  applies  only 
to  those  cases  in  which  the  enjoyment  has  been  adverse  and  of  right,  the  nature  of 
the  enjoyment  would  qualify  the  right  of  exemption.  If  it  had  taken  place  under 
a  claim  of  absolute  unqualified  right, "it  would  be  absolute  ;  if  qualified,  it  would  be 
qualified,  so  that  neither  the  ciown,  nor  a  person  claiming  exemption  ratione  ordinis, 
could  set  up  a  non-payment  for  the  prescribed  period  as  giving  an  absolute  i-ight  of 
exemption.  Upon  the  whole,  therefore,  the  result  of  our  consideration  of  the  statute 
is,  that  whilst,  on  the  one  hand,  we  reject  the  limited  construction  which  the  late  Lord 
Chief  Justice  Tindal  and  my  Brothers  Patteson,  Coleridge,  [287]  and  Cresswell  have 
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put  upon  it,  which  would  make  the  statute  practically  inoperative  as  to  the  remedy 
of  expense  and  inconvenience ;  on  the  other  hand,  for  the  reasons  above  assigned,  we 
must  reject  the  literal  construction  of  the  words,  and  hold  that  the  enjoyment  for  the 
period  prescribed,  without  the  payment  of  tithes,  or  a  temporary  composition  for 
them,  is  converted  into  a  title  to  be  discharged  of  tithes,  only  where  it  is  an  enjoyment 
adverse  and  of  right ;  and  the  title  so  communicated  is  absolute  or  qualified,  according 
to  the  nature  of  the  enjoyment.  And  this  construction  is  in  harmony  with  that  of 
Lord  Tenterden's  prescription  act,  and,  indeed,  with  the  whole  course  of  recent  legis- 
lation, in  which  the  object  has  been  to  give  a  valid  title  to  quiet  possession,  and  to 
convert  the  long  undisputed  exercise  of  rights  into  actual  rights  :  thus  putting  an  end 
to  the  distinction  which  existed  between  tithes  and  other  property,  and  placing  them 
on  the  same  footing  as  other  property  ;  and  this  view  accords  in  the  main  with  that 
taken  by  Lord  L)enman,  my  Brother  the  late  Mr.  Justice  Williams,  and  my  Bi'others 
Coltman  and  Erie,  as  to  the  principal  question,  though  we  have  thought  it  necessary 
to  express  ourselves  fully  as  to  what  we  consider  the  necessary  qualification  of  their 
construction  of  the  words  of  the  statute.  It  cannot  be  denied  that  this  consti-uction 
gives  validity  to  claims  which  could  not  otherwise  have  been  maintained,  and  is  an 
injury,  therefore,  to  the  rights  and  a  diminution  of  the  property  of  the  Church.  But, 
on  the  other  hand,  there  is  a  great  public  benefit  by  giving  security  to  long  possession. 
It  is  on  this  principle  that  all  statutes  of  limitation  proceed,  though  doubtless  at  the 
expense  of  some  individual  mischief.  But  the  balance  of  justice  and  convenience,  as 
my  Brother  Coltman  observes,  is  found  to  be  the  other  way  ;  and,  on  the  whole,  it  is 
most  for  the  general  interests  of  society  that  possession  and  enjoyment  for  a  length 
of  time  should  be  looked  to  as  the  safest  evidence  of  men's  rights. 

The  second  question  is  a  verj'  different  one.  It  is  whether  [288]  the  enjoyment 
of  the  land  without  payment  of  tithe  of  a  particular  titheable  matter  for  the  pi'escribed 
period  (all  other  tithe  having  been  paid  during  that  time)  gives  a  valid  and  indefeasible 
right  of  exemption  from  the  payment  of  that  species  of  tithe.  Now  this  case  is  clearly 
not  within  the  words  of  that  act.  If  a  modus  is  paid  for  that  period  for  that  particular 
tithe,  it  is  no  doubt  rendered  a  valid  modus  by  the  operation  of  the  statute,  but  if  no 
modus  has  been  paid  the  case  is  not  provided  for.  It  is  only  where  land  has  been 
enjoyed  without  payment  of  any  tithes,  or  of  money  or  other  matter  in  lieu  thereof, 
that  the  statute  applies ;  and  there  appears  to  us  to  be  no  reason  why  we  should  alter 
the  language  of  the  statute  in  order  to  include  such  a  case.  How  often  dui'ing  the 
sixty  years,  or  other  prescribed  period,  must  the  particular  article  have  been  grown 
in  order  that  the  non-payment  of  the  tithe  of  it  may  create  an  exemption  ?  If  during 
that  period  a  new  vegetable  has  (occasionally,  but  rarely)  been  grown,  and  the  tithe- 
owner  has  omitted  to  require  the  tithe  of  it,  is  the  vegetable  hereafter  to  be  cultivated 
to  an  unlimited  extent,  and  no  tithe  to  be  paid?  This  would  be  obviously  unjust, 
and  therefore  we  hold  that  the  statute  applies  only  to  the  cases  within  the  express 
words  of  it.  Though  there  is  great  reason  for  providing,  that,  where  a  particular 
estate  which  must  in  the  ordinary  course  have  produced  every  year  some  titheable 
matters,  and  the  titheowner  has  never  claimed  them,  the  estate  should  be  exempt, 
there  is  by  no  means  the  same  reason  for  holding,  that,  where  it  has  sometimes 
produced  a  particular  species  of  titheable  matter,  (and  that  tithe  of  it  has  not  been 
paid),  the  land  should  be  exempt  from  that  species  of  tithe.  We  see  no  reason, 
therefore,  for  departing  from  the  words  of  the  act,  and  we  answei'  the  second  question 
in  the  negative. 

The  following  certificate  was  afterwards  sent  to  the  Lord  Chancellor : — 

"  This  case  has  been  argued  before  us  by  counsel,  and  we  [289]  have  considered 
it,  and,  the  alterations  made  therein  (by  consent)  having  made  it  necessary  to  divide 
the  question  into  two  parts,  we  certif}'  to  your  Lordship  our  opinion  on  each  part  as 
follows  : — 

"  First,  we  are  of  opinion,  that,  as  to  those  parts  of  the  lands  in  question  whereof  no 
tithe  of  any  kind,  nor  any  money  or  other  matter  in  lieu  thereof,  has  or  have  been  paid 
or  rendered  during  the  period  above  mentioned,  according  to  the  true  construction  of 
the  said  statute,  a  valid  and  indefeasible  prescription  or  claim  of  exemption  from,  or 
discharge  of,  all  tithes  can  be  sustained  under  the  circumstances  hereinbefore  men- 
tioned, provided  all  the  tithes  of  all  the  titheable  matters  from  time  to  time  growing 
on  the  said  parts  of  the  said  lands,  be  shewn  to  have  been,  duiing  the  whole  of  the 
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said  period,  withheld  adversely  and  under  a  claim  as  of  right  acquiesced  in  by  the 
titheowiier. 

"  Secondly,  as  to  the  other  parts  of  the  lands  in  question  whereof  no  tithe  of  the 
particular  titheable  raatteis  and  things,  the  tithes  whereof  are  demanded  by  the 
plaintiir's  bill,  nor  any  money  or  other  matter  in  lieu  thereof  has  or  have  been  paid 
or  rendered  during  the  period  above  mentioned,  although  at  various  times  during  such 
periods  such  titheable  matters  and  things  grew  and  arose  upon  such  last-mentioned 
lands,  other  titheable  matters  and  things  having  also  at  various  times  during  the  said 
periods,  including  corn,  grain,  and  hay,  grown  and  arisen  thereon,  and  the  tithes  of 
all  such  last-mentioned  titheable  matters  and  things  having  been  from  time  to  time 
duly  paid  and  rendered,  we  are  of  opinion,  that  no  valid  and  indefeasible  prescription 
or  claim  of  exemption  from,  or  discharge  of,  the  tithes  demanded  by  the  plaintiff's 
bill  can  be  sustained  under  the  circumstances  above  stated,  according  to  the  true  con- 
struction of  the  said  statute.  "  Fred.  Pollock.         "  E.  H.  Aldekson. 

"J.Parke.  "  T.  J.  Platt." 


[290]  Duke  and  Others  v.  Andrew.s.  May  16, 1848. — A.,  by  letter,  requested  the 
committee  of  a  Railway  Company  to  allot  him  a  certain  number  of  shares  in  the 
undertaking,  and  thereby  undertook  to  receive  the  same,  or  any  less  number,  and 
to  pay  the  deposit  and  execute  the  parliamentary  contract  and  agreement  when 
required.  In  answer  to  this  application,  he  received  a  letter  from  the  Company 
allotting  him  certain  shares.  Ihis  letter  was  headed,  "  Not  transferable  :  " — Held, 
that  this  term  qualified  the  acceptance,  and  that  the  two  letters  did  not  together 
constitute  any  contract ;  and,  therefore,  in  an  action  by  the  Company  against  A., 
to  recover  the  deposit,  that  they  were  not  entitled  to  recover. 

[S.  C.  17  L.  J.  Ex.  231.] 

Assumpsit.  The  declaration  was  framed  upon  a  special  contract  between  the 
plaintiffs,  the  committee  of  management  of  the  Dorking  Brighton  and  Arundel  Rail- 
way Company,  and  the  defendant,  as  an  allottee  of  sixty  shares  in  the  said  Comp.any  ; 
and  stated  that,  in  consideration  of  the  plaintiffs  allotting  the  shares  to  the  defendant, 
he  promised  to  pay  the  deposit ;  and  laid  by  way  of  breach  the  non-payment  of  the 
deposit.  The  defendant  pleaded  non  assumpsit,  and  several  other  pleas.  The  cause 
came  on  for  trial  at  the  London  sittings  after  Trinity  Term,  18-17,  before  the  Lord 
Chief  Baron,  when  a  verdict  was  taken  by  consent  for  the  plaintiffs,  with  £126 
damages,  subject  to  the  opinion  of  this  Court  upon  a  case,  the  following  portion  of 
vchich  is  alone  material. 

The  Company  was  projected  in  the  summer  of  1845,  and  the  plaintiff's  were 
appointed  the  managing  committee.  On  the  10th  of  October  in  the  same  year,  the 
plaintiff's,  as  such  committee  of  management,  caused  to  be  printed  and  issued  to 
the  pul)lic  a  prospectus  of  the  Company.  This  prospectus,  after  stating  the  name 
of  the  projected  railway,  the  proposed  capital,  and  the  amount  of  the  shaies  and 
deposit,  and  the  provisional  registration,  set  out  the  names  of  the  provisional  com- 
mittee, and  also  those  of  the  managing  committee,  which  were  those  of  the  plaintiff's. 
After  giving  the  names  of  the  engineers,  and  of  the  other  officers  of  the  Company, 
and  after  stating  the  advantages  and  expectations  of  the  projected  line,  it  proceeded 
to  announce,  that,  until  an  act  of  Pai'liament  was  obtained,  the  affairs  of  the  Company 
would  be  under  the  control  of  the  committee  of  management,  to  whom  power  was 
given  to  allot  the  shares,  and  to  apply  the  funds  of  the  Company  in  payment  of 
all  the  expenses  incurred  in  its  formation  and  in  the  preparations  for  Parliament;  it 
also  stated,  that,  in  order  to  comply  with  the  [291]  standing  orders  of  Parliament, 
and  to  meet  the  preliminary  expenses,  a  deposit  of  21.  2s.  per  share  must  be  made  on 
allotment,  and  that  application  for  shares  was  to  be  made  in  the  form  subjoined  to 
the  prospectus.  One  of  these  prospectuses  having  come  to  the  hands  of  the  defendant, 
who  was  then  in  trade  as  a  silk  and  ribbon  agent,  in  the  city  of  London,  ho  tore  off' 
the  printed  form  of  application  from  the  foot  of  the  prospectus,  filled  it  up  and  signed 
it  with  his  name,  and  sent  it  to  the  secretary  of  the  Company  on  the  10th  of  October, 
1845,  and  it  was  received  by  them  the  same  day. 
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The  following  is  a  copy  of  this  letter  of  application,  so  filled  up  and  signed  : — 

"  Form  of  Application  for  Shares. 

"  To  the  Committee  of  the  Dorking,  Brighton,  and  Arundel  Atmospheric  Railway, 

by  Horsham  and  Shoreham. 

"  I  request  you  to  allot  me  one  hundred  shares,  of  £20  each,  in  the  above  under- 
taking ;  and  I  hereby  undertake  to  accept  the  same,  or  any  less  number  which  may 
be  allotted  to  me,  and  to  pay  the  deposit  thereon,  and  to  execute  the  parliamentary 
contract  and  agreement  when  required.     Dated  the  10th  of  October,  1845. 

"  Name,  in  full  .  .  John  Holman  Andrews. 

"  Residence    ...  27  West-street,  Lambeth. 

■'Business  or  profession  (if  any){«'"<  ^^^^^^  ^'  ^^   -^    27 

"  Reference  -  /^^'-  ^-  hughes,  Esq. 

iieierence  .  .  .  ^j   j^^^^j^^j^  j^^q  _  g^  Watling-street." 

The  committee  of  management  allotted  a  great  number  of  shares,  by  issuing  letters 
of  allotment  to  the  different  applicants  for  shares ;  amongst  these  letters  was 
one  to  the  defendant,  which  was  in  the  following  form,  and  was  signed  [292]  by 
the  secretary  of  the  Company,  and  addressed  to  the  defendant : — 

"  Not  transferable. 
"  25. 

"The  Dorking,  Brighton,  and  Arundel  Atmospheric  Railway. 

"  No.  23. 

"  Shares,  60. 
"Deposit,  £126. 

"  Offices,  Adelaide  Hotel,  London  Bridge, 
"  November  25,  1845. 
"Sir, — The  committee    having,  upon  your  undertaking,  agreed  to  allot  to  you 
sixty  shares  of  £20  in  this  railway,  I  have  to  request  that  you  will  pay  the  deposit  of 
21.   2s.  per  share,  amounting  to  £126,  to  the  account  of  the  Company  with  either  of 
the  under-mentioned  banks,  on  or  before  the  9th  of  December,  1845. 

"This  letter  must  be  produced  at  the  time  of  payment,  and  the  bankers'  receipt 
will  afterwards  be  exchanged  for  the  scrip  certificates,  upon  your  executing  the 
parliamentary  contract  and  subscribers'  agreement,  which  will  lie  fi^r  signature,  at  this 
office,  on  and  after  Friday,  the  21st  day  of  November  instant;  and,  for  the  con- 
venience of  persons  residing  in  the  country,  at  such  other  places  and  tiines  as  will  be 
announced  by  advertisement  in  the  local  newspapers. — I  am,  &c., 

"  Secretary  pro  tem. 
"Mr.  John  Holman  Andrews,  27  West-street,  Lambeth." 

[Here  follow  the  names  of  the  bankers.] 

"  N.B. — The  parliamentary  contract  and  subscribers'  agreement  must  be  executed 
by  you  before  the  15th  day  of  December,  1845. 

"  Bankers'  Receipt. 
"No.  "November,  1845. 

"  Received  on  account  of  the  committee  of  management  of  [293]  the  Dorking, 
Brighton,     and     Arundel    Atmospheric    Railway     Company,     to    account    for    on 
demand,  £ 
For 

"In  order  to  prevent  mistakes  or  error,  the  subscriber  will  be  pleased  to  fill  in  the 
following  blanks,  in  his  own  handwriting,  at  the  time  he  obtains  this  receipt : — 

"  Name  of  subscriber,  in  full. 
"  Place  of  business  (if  any). 
"  Place  of  residence. 
"  Profession  or  trade. 
"Subscriber's  usual  signature." 
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The  othei'  letters  of  allotment  were  in  a  similar  form. 

Together  with  the  letters  of  allotment,  the  committee  of  management  also  sent 
to  the'^defendant  and  the  other  allottees  a  circular  letter,  of  which  the  following 

copj  .—  "Adelaide  Hotel,  25th  November,  1845. 

"(^^j,. In  transmitting  to  you  a  letter  of  allotment  of  shares  in  this  Company, 

I  am  desired  to  inform  you  that  the  committee  of  management  have  forborne  to  issue 
the  same  until  they  should  have  the  gratification  of  being  able  to  announce,  that  not 
only  the  shares  of  the  managing  directors  and  the  provisional  committee  of  this 
important  undertaking  had  been  duly  taken  up  and  the  deposit  paid  to  the  bankers 
of  the  Company,  but  that  the  plans,  sections,  reference  books,  and  every  other  requisite 
document,  were  in  a  perfect  state  for  deposit,  in  conformity  with  the  standing  orders 
of  both  Houses  of  Parliament,  and  which,  the  committee  have  now  great  satisfaction 
in  being  able  to  state,  is  in  every  I'espect  the  case.  It  is  also  gratifying  to  the  com- 
mittee, to  state,  that  the  deposits  upon  upwai'ds  of  5000  shares,  so  taken,  have  been 
promptly  paid  to  the  bankers  of  the  Company,  and  that  they  feel  assured  the  deposit 
upon  a  still  greater  number  of  shares,  which  have  been  allotted  to  their  immediate 
friends,  will  be  paid  with  similar  promptitude,  upon  receipt  of  their  letters  of  allotment. 
It  cannot  [294]  be  otherwise  than  satisfactory  for  the  shareholders  to  know  that  the 
most  eminent  engineers  are  decidedly  of  opinion  that  this  route  embraces,  more  than 
any  other,  the  natural  advantages  of  the  country,  as  well  as  to  find  that  it  meets  with 
the  general  concurrence  and  active  support  of  the  principal  landowners  of  the  district. 
The  committee  feel  it  due  to  themselves  to  state  that  they  were  so  satisfied  of  the 
utility  and  prospective  advantages  of  the  measure,  that  they  did  not  hesitate  to 
encounter  the  engagements  essential  to  the  bringing  the  plan  to  its  present  state  of 
matuiity,  and  to  defer  any  call  upon  the  shareholders  until  they  were  in  a  condition 
to  make  this  gratifying  announcement.  The  committee  engage  that  a  greater  expense 
than  7s.  6d.  per  share  shall  not  be  incurred  without  the  sanction  of  the  shareholders, 
expressed  at  a  meeting  to  be  convened  for  that  purpose. — I  am,  &c., 

"  Secretary  pro  tem." 

The  above  letter  of  allotment  and  circular  were  received  and  kept  by  the  defendant, 
but  no  notice  was  taken  of  them,  or  deposit  paid  by  him.  Application  for  payment 
was  subsequently  made  to  him  and  other  allottees  by  a  circular  letter.  Notwith- 
standing this  letter,  however,  the  committee  were  unable  to  obtain  payment  of  the 
deposits  from  the  defendant,  or  the  other  allottees,  and  consequently  were  unable  to 
make  the  deposits  required  by  the  standing  ordeis  of  Parliament,  in  order  to  cany 
the  scheme  before  Parliament.  The  project  was,  however,  kept  on  foot  during  1846, 
in  hopes  of  going  to  Parliament  in  the  session  of  1847  ;  and,  although  not  formally 
abandoned  by  the  managing  committee  at  the  time  of  the  commencement  of  this 
action,  no  steps  were  taken  to  procure  the  requisite  acts  of  Pailiament. 

It  was  agreed  between  the  parties,  that  the  Court,  if  it  should  think  proper,  might 
draw  the  same  inferences  as  a  jury  might  draw  from  any  of  the  facts  stated  in  the  case. 

[295]  The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintifi's,  under 
the  circumstances  stated  in  the  case,  were  entitled  to  recover  in  this  action  against 
the  defendant. 

If  the  Coui't  should  be  of  opinion  in  the  affirmative,  then  the  verdict  was  to  be 
entered  for  the  plaintiffs,  with  £126  damages  ;  but  if  the  Court  should  be  of  a  contrary 
opinion,  then  a  nonsuit  was  to  be  entered. 

J.  Brown,  for  the  plaintiffs.  It  will  be  contended,  on  the  part  of  the  defendant, 
that  the  shares  allotted  by  the  Company  were  never  accepted  by  him,  and  therefore 
that  there  did  not  exist  any  binding  contract  upon  which  the  defendant  became 
liable.  It  is  admitted  to  be  a  general  rule,  that  the  letter  which  is  the  acceptance  of 
a  proposal  must  accept  the  terms  of  the  proposal,  in  order  to  make  a  valid  and 
complete  contract;  and  that,  if  a  new  term  be  introduced,  something  in  addition  is 
required  to  confirm  the  contract:  1  8ugd.  Vend,  and  Purch.  165.  The  question  here 
turns  upon  the  letters  of  application  and  allotment;  and  the  contention  will  be,  that 
the  term  "  not  transferaljle,"  at  the  head  of  the  letter  of  allotment,  and  the  other  term, 
that  "this  letter  must  be  produced  at  the  time  of  payment,"  are  new  and  material 
stipulations,  and  that  the  letter  does  not  amount  to  an  unqualified  acceptance  of  the 
defendant's  proposal.     The  words  "not  transferable  "  do  not  introduce  a  new  term. 
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They  were  intended  as  a  mere  notice  of  what  was  thought  to  be  the  law  in  184-5,  viz. 
that  the  26th  section  of  the  Joint-stock  Registration  Act,  7  &  8  Vict.  c.  110,  which 
prohibits  the  sale  of  shares  before  complete  registration  in  any  joint-stock  company 
formed  after  the  1st  of  November,  1844,  applied  to  railway  companies  requiring  an 
act  of  Parliament ;  but  that  was  before  the  case  of  Young  v.  Smith  (15  M.  &  W.  121), 
which  decided  that  the  section  re-[296]-ferred  to  does  not  apply  to  such  railway 
companies.  This  identical  objection  was  raised  in  the  argument  of  the  case  of  JFontner 
V.  Shairp  (4  C.  B.  404),  but  the  Court  did  not  appear  to  lay  much  stress  upon  it.  The 
term  is  not  incorporated  into  the  letter  of  allotment,  and  is  merely  a  notice  to  the 
defendant.  [Parke,  B.  The  defendant,  by  his  letter,  applies  for  such  an  instrument 
as  he  may  be  able  to  transfer.  If,  then,  the  meaning  of  the  term  "  not  transferable  " 
is  such  as  to  deprive  him  of  that  right,  the  application  and  acceptance  are  not  ad  idem, 
and  these  letter's  do  not  per  se  constitute  any  contract.]  [He  also  contended  that  the 
words  in  the  letter  of  allotment,  "  this  letter  must  be  produced  at  the  time  of  payment," 
had  been  inserted  merely  for  the  purpose  of  convenience,  and  did  not  constitute  a  new 
term.     He  cited  Follans  v.  Fletcher  (1  Exch.  20).] 

H.  T.  Atkinson,  for  the  defendant,  was  not  called  upon. 

Per  Curiam.{c)  We  are  all  of  opinion  that  there  must  be  judgment  for  the 
defendant.  There  was  no  binding  contract  between  the  parties  in  the  present  case. 
The  proposal,  on  the  part  of  the  defendant,  was  for  an  absolute  and  unqualified  allot- 
ment of  shares  in  the  Company,  but  the  allotment  which  was  made  by  the  plaintiffs 
contained  the  qualification  that  the  shares  were  not  transferable.  The  condition,  that 
the  shares  were  not  transferable,  is  a  matter  of  great  importance  to  the  allottee,  for 
by  that  term  the  Company  say  that  they  will  not  recognise  his  transferee.  The  proposal 
and  acceptance  not  being  ad  idem,  it  follows  that  there  is  no  binding  contract  between 
the  parties ;  and  as  that  is  the  case,  there  is  no  contract  for  the  breach  of  which  the 
defendant  can  be  liable.  The  Court  of  Common  Pleas,  in  the  case  of  JFontner  v. 
Shairp,  seem  to  have  en-[297]-tertained  the  same  opinion.  The  term,  which  takes 
away  the  party's  right  to  transfer  the  scrip,  would  make  a  considerable  dift'erence  in 
the  value  of  the  property  in  the  market.  Our  judgment,  therefore,  must  be  for  the 
defendant. 

Judgment  for  the  defendant. 

Bulling  v.  Hutchins.  April  15,  1848.— In  debt  on  a  judgment,  the  declaration 
alleged  that  the  plaintiff  recovered  191.  9s.  debt,  and  £.33  costs.  On  plea  of  nul 
tierrecord,  it  appeared  that  the  judgment  was  for  191.  9s.  debt.  Is.  damages,  40s. 
costs,  and  331.  19s.  costs  of  increase  :— Held,  that  the  defendant  was  entitled  to 
judgment  on  the  plea,  and  that  there  must  be  a  separate  application  to  amend. 

[S.  C.  18  L.  J.  Ex.  192.] 

Petersdorff  moved  for  judgment  on  a  plea  of  nul  tiel  record.  It  was  an  action  of 
debt  on  a  judgment,  and  the  declaration  alleged  that  the  plaintiflF  recovered  191.  9s. 
for  debt,  and  £33  for  costs.  It  appeared  by  the  roll,  when  produced,  that  judgment 
was  recovered  for  191.  9s  debt.  Is.  damages,  40s.  costs,  and  also  331.  19s.  costs  of 
increase. 

Simon,  for  the  defendant,  submitted  that  this  was  a  fatal  variance,  and  not 
amendable  under  the  3  &  4  Will.  4,  c.  42,  s.  3  :  Davis  v.  Dunn  (1  Dowl.  N.  S.  317). 

Petersdorff,  for  the  plaiutift'.  There  is  no  variance.  The  judgment  is  for  three 
things  which  are  necessarily  divisible,  viz.  a  debt,  damages,  and  costs ;  and  it  is  only 
incumbent  on  the  plaintiff  to  state  in  his  declaration  a  debt  corresponding  with  that 
mentioned  iu  the  judgment.  The  case  differs  from  that  of  a  judgment  for  one  entire 
sum,  which  is  misdescribed ;  as,  for  instance,  a  judgment  on  a  bill  of  exchange  for 
£100,  which  is  described  in  the  declaration  as  a  bill  for  £95.  It  is  consistent  with 
this  declaration  that  the  plaintiff  [298]  has  abandoned  a  portion  of  his  claim. 
[Parke,  B.  A  judgment  in  debt  is  an  entire  thing  ;  the  costs  are  added  to  the  amount 
claimed,  and  the  sum  tot^il  becomes  the  debt  by  virtue  of  the  judgment.]  Suppose 
the  damages  and  costs  had  been  paid,  is  the  defendant  to  have  the  benefit  of  the 
payment  on  a  plea  of  nul  tiel  record  1     [Pollock,  C.  B.     By  the  judgment,  which  is 

(c)  Parke,  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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the  foundation  of  the  present  action,  the  plaintiff  recovered  551.  9s.  ;  then  how  can 
we  award  judgment  for  a  debt  of  521.  bs.  onlyl]  The  Court  might  give  judgment 
for  a  smaller,  though  not  for  a  larger  amount.  At  all  events,  the  variance  is  amendable 
under  the  9  Geo.  i,  c.  15,  which  enables  "every  Court  of  record  holding  plea  in  civil 
actions,  anv  judge  sitting  at  Nisi  Prius,  and  any  Court  of  oyer  and  terminer  and 
general  gaol  delivery  in  England,  &c.,  if  such  Court  or  judge  shall  see  fit  so  to  do,  to 
cause  the  record  on  which  any  trial  may  be  pending  before  any  such  Court  or  judge, 
in  any  civil  action,  or  in  any  indictment,  &c  ,  when  any  variance  shall  appear  between 
any  matter  in  writing  or  in  print  produced  in  evidence,  and  the  recital  or  setting  forth 
thereof  upon  the  record  whereon  the  tiial  is  pending,  to  be  forthwith  amended,"  &c. 
It  was  never  intended  that  there  should  be  a  substantive  application  to  amend,  other- 
wise the  object  of  the  statute  would  fail.  liasiall  v.  Stratun  (1  H.  Bl.  49)  and 
Muukeiibeck  v.  Bushnell  (4  Dowl.  P.  C.  139)  are  authorities  to  shew  that  the  amendment 
may  be  made. 

Per  Curiam. (c)  There  must  be  judgment  for  the  defendant,  and  the  plaintiff  must 
make  a  separate  application  to  amend. 

Judgment  for  defendant. 

[299]  Regina  r.  Adams  and  Warren.  May  2,  1848. — An  extent  in  chief  may 
issue  against  a  banker  for  the  recovery  of  interest  allowed  by  him  on  the  half- 
yearly  balance  of  a  tax-collector's  account,  in  which  his  own  and  the  Crown  monies 
are  blended  together.  Also  to  recover  the  amount  of  a  banker's  promissory  note 
in  the  hands  of  a  tax-collector,  and  received  by  him  in  payment  of  taxes. 

[Referred  to,  hi  re  West  London  Gonimercial  Bank,  1888,  38  Ch.  D.  367.] 

M.  D.  Hill  moved  for  a  rule  calling  on  her  Majesty's  Attorney-General  to  shew 
cause  why  two  writs  of  extent  in  chief,  issued  against  Adams  and  \Yarren,  should  not 
be  set  aside.  It  appeared  that  A(!ams  and  AVarren  were  bankers  at  Shrewsbury,  having 
also  a  branch  bank  at  Market  Drayton.  An  account  was  kept  at  the  Shrewsbury 
bank  by  a  tax-collector,  of  the  name  of  Onions,  in  which  his  own  private  monies  and 
the  monies  paid  to  him  for  taxes  were  blended  together.  The  bankers  were  in  the 
habit  of  balancing  this  account  half-yearly,  and  they  allowed  Onions  from  time  to  time 
interest  on  the  receipts  over  the  payments  at  each  half-yearly  balance.  On  the  4th 
November,  1847,  an  extent  issued  for  the  recovery  of  this  interest,  as  well  as  the 
money  received  by  Onions  for  taxes.  An  account  was  kept  at  the  Market  Drayton 
bank  by  a  tax  collector  of  the  name  of  Moore,  who  had  received,  in  payment  of  taxes, 
several  promissory  notes  of  Adams  and  Warren,  payable  to  bearer  on  demand.  These 
notes  were  still  in  the  possession  of  Moore ;  and  on  the  same  4th  Novemljer  another 
extent  issued  against  Adams  and  Warren  for  the  recovery  of  their  amount,  as  well  as 
other  monies  received  by  Moore  for  taxes,  and  by  him  paid  into  the  Market  Drayton 
bank.  The  present  application  was  made  on  behalf  of  the  assignees  of  Adams  and 
Warren,  against  whom  a  fiat  in  bankruptcy  issued  on  the  8th  November,  1847.  It  is 
conceded,  that,  after  the  case  of  Ilex,  v.  lVard,{a)  the  extent  cannot  be  successfully 
impeached  so  far  as  relates  to  the  money  received  on  account  of  taxes ;  but  it  is 
submitted,  first,  that  the  Crown  is  not  entitled  to  recover  the  interest  allowed  to 
Onions  on  the  half-yearly  balance,  [300]  inasmuch  as  interest  is  a  matter  of  contract 
between  the  bankers  and  their  customer.  [Pollock,  C.  B.  It  may  be  difficult  to  trace 
the  money  of  the  Crown,  when  once  mixed  up  with  the  general  funds  of  any  person  ; 
but  still  it  may  be  followed  wherever  the  evidence  leads.  If  so,  its  proceeds  may  also 
be  followed  ;  for  instance,  if  an  estate  were  purchased,  the  crops  might  be  taken  ;  or 
if  stock  were  bought,  the  dividends  might  be  taken.  In  like  manner,  if  money  paid 
for  ta.xes  is  deposited  with  a  banker,  whose  practice  it  is  to  pay  interest  on  the  floating 
balance,  the  Crown  is  entitled  to  that  interest.]  Secondly,  an  extent  cannot  issue  in 
respect  of  the  promissory  notes.  These  notes  have  never  been  brought  into  the 
account  between  the  bankers  and  the  tax-collector ;  and  the  eftect  of  this  extent  would 
be  to  give  him  a  preference  over  other  creditors,  since  the  Crown  would  be  paid  in 
full.     The  tax-collector  was  not  bound  to  take  these  notes,  but  might  have  insisted 

(c)  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B. 
(a)  See  the  note  at  the  end  of  this  case. 
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upon  money  ;  not  having  done  so,  he  has  no  claim  beyond  the  other  creditors. 
Suppose  the  bankers  were  utterly  without  effects,  the  tax-gatherer  must  pay  the 
Crown ;  if  the  tax-gatherer  were  insolvent,  his  assignees  would  only  stand  in  the 
position  of  any  other  creditor,  and  prove  against  the  bankrupt's  estate.  This  pro- 
ceeding is  a  mode  of  evading  the  57  Geo.  3,  c.  117,  by  turning  that  which  ought  to 
be  an  extent  in  aid  into  an  extent  in  chief.  [Piatt,  B.  You  ought  to  plead  to  the 
extent.]  liex  v.  Shackle  (11  Price,  772)  is  an  authority  to  shew  that  the  Court  will 
interpose  on  motion. 

Pollock,  C.  I^  There  ought  to  be  no  rule.  The  first  point  is,  whether  the 
Crown  is  entitled  to  the  interest  allowed  by  the  bankers  on  money  deposited  with 
them  by  a  tax-collector  ;  and  we  are  all  clearly  of  opinion  that  the  Crown  is  so  entitled. 

[301]  The  other  point  is,  whether  an  extent  in  chief  lies  to  enforce  the  payment  of 
notes  issued  by  a  country  bank  payable  to  bearer,  and  received  by  a  collector  from  a 
taxpayer.  We  are  of  opinion,  that,  immediately  the  notes  were  paid  to  the  collector, 
they  became  a  debt  due  to  the  Crown,  and  that  an  extent  might  issue  against  the 
bankers  for  the  purpose  of  enforcing  payment.  If  the  notes  are  paid  over  by  the 
collector  to  the  bankers  after  their  bankruptcy,  that  is  a  matter  of  pleading,  but  cannot 
aflect  the  extent  on  motion. 

Parke,  B.  The  notes  are  received  by  the  collector  as  payment  to  the  Crown,  and 
the  Crown  may  adopt  that,  and  obtain  all  the  rights  of  suing  on  the  notes.  The 
bankruptcy  and  assignment  do  not  afford  any  ground  for  setting  aside  the  extent. 

Pl.\tt,  B.,  concurred. 

Rule  refused. 

Eex  V.  JFunl. — A  tax-collector  was  accustomed  to  pay  monies  received  on  account  of 
taxes  to  R.,  who  paid  the  .same  into  his  banker's  to  his  private  account,  with 
knowledge  of  the  banker  that  the  same  were  blended  with  the  monies  of  R.  The 
banker  having  become  insolvent — Held,  that  an  extent  in  chief  might  issue 
against  him  for  the  recovery  of  the  Crown  monies,  the  amount  being  a  question 
for  a  jury. 

Sir  W.  Follett  (on  the  21st  November,  1836)  moved  for  a  rule  calling  on  his 
Majesty's  Attorney-CJeneral  to  shew  cause  why  a  writ  of  extent  in  chief,  issued  against 
one  Ward,  for  recovering  the  sum  of  £1038,  and  all  proceedings  had  thereon,  should 
not  be  set  aside. 

The  extent  issued  on  the  7th  November,  1836,  upon  the  affidavit  of  Richard 
Rixon,  a  collector  of  taxes,  stating  that  Ward,  carrying  on  the  business  of  a  banker 
at  Woolwich,  in  Kent,  was  indebted  to  his  Majesty  in  the  sum  of  £1038,  arising  from 
the  rates  and  duties  collected  and  received  by  the  said  Richard  Rixon  from  the  inhabit- 
ants of  Woolwich,  and  deposited  with  Ward  for  safe  custody  until  payment  to  the 
Receiver-General  of  Stamps  and  Taxes  ;  that  Ward  was  insolvent,  and  had  stopped 
payment  as  a  banker,  by  reason  whereof  the  said  sum  was  in  danger  of  being  lost,  &c. 
The  present  application  was  made  on  behalf  of  the  official  assignee  of  Ward,  against 
whom  a  fiat  in  bankruptcj'  i.ssued  on  the  8th  November,  1836,  and  was  supported  by 
the  joint  affidavit  of  the  as-[302]-signee  and  Ward,  the  latter  of  whom  deposed,  that 
Richard  Rixon  never  kept  any  account,  nor  had  any  dealing  or  transaction  with  him ; 
that  an  account  had  for  several  years  past  been  kept  with  deponent,  as  a  banker,  by 
John  Rixon,  the  father  of  Richard  Rixon,  and  that  such  account  was  kept  in  the  name 
of  John  Rixon  only,  and  as  his  private  account ;  that  when  any  monies  were  paid  in 
to  the  account  kept  by  John  Rixon,  they  were  generally  paid  in  by  John  Rixon  him- 
self, and  no  part  of  the  money  paid  into  such  account  was  distinguished  from  any 
other  part,  but  the  same  were  all  paid  in  to  and  blended  together  in  one  account ; 
that  all  checks  drawn  on  deponent  in  respect  of  the  monies  so  paid  in  were  signed  by 
John  Rixon,  and  John  Rixon  drew  on  deponent  from  time  to  time  for  the  same,  as  he, 
the  said  John  Rixon,  thought  fit.  The  official  assignee  deposed,  that  he  had  examined 
the  books  of  account  kept  by  Ward,  and  that  the  only  account  appearing  therein  kept 
with  any  person  of  the  name  of  Rixon  was  headed  "John  Rixon." 

The  Court  being  of  opinion  that  the  affidavit  of  Ward  was  defective,  in  not  stating 
that  he  did  not  know  that  any  part  of  the  money  belonged  to  the  Crown,  an  additional 
affidavit  was  filed,  wherein  Ward  deposed,  "  that  he  never  had  notice,  nor  did  he  ever 
positively  know  that  the  monies  paid  into  his  hands  by  John  Rixon,  or  any  part 
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thereof,  belonged  to  his  Majesty,  although  he  certainly  did  believe  that  some  part  of 
the  monies  so  paid  into  his  hands  by  John  Rixon  might  have  been  originally  received 
for  taxes ;  but  what  amount  thereof,  or  what  particular  monies  were  or  was  so 
received,  the  deponent  never  had  the  slightest  idea." 

The  Attorney-General  shewed  cause,  (January  28,  1837),  upon  affidavits,  that  John 
liixon  had  formerly  been  the  collector  of  taxes ;  and  that  Kichard  Rixon,  his  son,  who 
succeeded  him,  was  in  the  habit  of  paying  the  money  received  on  account  of  taxes  to 
his  father,  who  paid  it  into  the  bank  to  his  private  account;  that  Ward  knew  that 
some  of  the  money  so  paid  in  was  received  on  account  of  taxes,  and  used  to  ask  when 
it  would  be  necessary  to  have  the  money  ready  for  the  Receiver-General.  He  cited 
Jiex  v.  IVranyham  (1  C.  &  J.  408)  as  an  authority  to  shew  that  Ward,  having  received 
the  money  of  the  Crown,  became  an  immediate  debtor  to  the  Crown. 

Sir  W.  FoUett,  in  support  of  the  rule.  The  question  is,  whether,  under  the  circum- 
stances, an  extent  in  chief  can  issue  against  the  banker,  who  kept  an  account  with 
Rixon,  the  father,  and  not  with  the  son.  [Parke,  B.  The  law  is,  that  any  one  is  in 
privity  with  the  Crown  who  knows  that  the  money  which  he  receives  is  the  money  of 
the  Crown  ;  therefore,  an  extent  in  chief  may  issue  [303]  for  all  sums  which  the  banker 
received,  knowing  them  to  be  the  monies  of  the  Crown.]  The  banker  had  no  know- 
ledge that  any  particular  sums  belonged  to  the  Crown,  but  onlj'  that  money  received 
for  taxes  was  paid  in  by  Rixon,  the  father,  together  with  his  own  money.  [Parke,  B. 
That  would  be  a  question  of  fact,  on  comparing  the  extent  of  these  transactions  with 
the  amount  paid  in.  If  the  transactions  of  the  customer  were  very  small,  and  those 
of  the  Crown  very  large,  a  jury  might  come  to  the  conclusion  that  the  whole  belonged 
to  the  Crown.] 

Per  Curiam. (a)     The  rule  must  be  discharged. 

Belcher  and  Others,  Assignees  of  Hannen,  a  Bankrupt  v.  Bellamy  and  Another, 
Executors  of  Winsland.  May  9,  1848. — H.,  residing  in  Australia,  was  indebted 
to  A.  in  7711.  3s.  4d.  On  the  8th  January,  1844,  A.,  bona  fide,  and  for  a  valu- 
able consideration,  assigned  the  debt  to  W.,  and  on  the  22nd  January  joined  W. 
in  a  letter  notifying  to  H.  the  assignment,  and  requiring  him  to  pay  the  debt  to 
W.  This  letter  was  posted  on  the  1st  February,  1844,  in  the  ordinary  way  in 
which  letters  to  New  South  Wales  are  posted,  and  could  not  have  reached 
Australia  before  the  10th  February,  on  which  day  a  fiat  in  bankruptcy  issued 
against  A.  On  the  29th  January,  1844,  H.  remitted,  by  letter,  501.,  which  was 
received  after  the  fiat  and  delivered  over  to  W.  The  assignees  of  A.  having  sued 
W.  for  the  amount — Held,  that,  W.  having  taken  every  possible  step  to  obtain 
possession  of  the  debt,  it  could  not  be  said  to  remain  in  the  order  and  dis- 
position of  the  bankrupt,  with  the  consent  of  the  true  owner,  within  the  meaning 
of  the  72nd  section  of  the  6  Geo.  4,  c.  16. 

[S.  C.  17  L.  J.  Ex.  219.     Referred  to,  Eutter  v.  Everett,  [1895]  2  Ch.  879;  In  re 
Watson;  Ex  parte  Atkin,  [1904]  2  K.  B.  757.] 

Assumpsit  against  the  defendants,  as  executors  of  N.  Winsland,  deceased,  for 
money  had  and  received  by  Winsland  in  his  lifetime  for  the  use  of  the  plaintiffs  as 
assignees.  The  defendants  pleaded  that  they  did  not  promise ;  and  issue  having  been 
joined  thereon,  the  following  case  was,  by  consent,  stated  for  the  opinion  of  this 
Court : — 

In  1843,  before  the  bankruptcy  of  Hannen,  R.  D.  Hawkins,  residing  at  Port 
Adelaide,  in  South  Australia,  was  indebted  to  the  bankrupt  in  7711.  3s.  4d.,  being 
the  debt  referred  to  in  the  letter  of  the  said  N.  Winsland,  of  the  22nd  January,  1844, 
which  debt  is  not  yet  wholly  paid.  In  1843,  the  bankrupt  directed  Hawkins  to  make 
his  remittances  on  account  of  this  debt  to  the  bankrupt's  son,  J.  Hannen,  jun. 

Afterwards,  and  before  the  bankruptcy,  viz.  on  the  8th  [304]  January,  1844,  the 
bankrupt,  bona  fide,  and  for  a  valuable  consideration,  by  deed,  assigned  to  the  said 
N.  Winsland  the  debt  due  from  Hawkins,  and  all  his,  the  bankrupt's,  interest  therein, 
so  far  as  he  could  by  deed  assign  the  same.  On  the  1st  February,  1844,  and  before 
the  bankruptcy,  N.  Winsland  posted,  in  the  ordinary  way  in  which  letters  to  New 

(a)  Lord  Abinger,  C.  B.,  Parke,  B.,  and  Gurney,  B. 
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South  Wales  are  posted,  a  letter  to  Hawkins,  with  the  concurrence  of  the  bankrupt, 
signed  by  him  at  the  foot  thereof,  of  which  letter  and  concurrence  the  following  are 
true  copies  : — 

"To  Mr.  R.  D.  Hawkins,  Adelaide,  New  South  Wales, — I,  the  undersigned 
Nicholas  Winsland,  &c.,  hereby  give  you  notice,  under  and  by  virtue  of  a  certain 
indenture  bearing  date  the  18th  of  January  instant,  and  made  between  James  Hannen 
therein  described  of  the  one  part,  and  myself  of  the  other  part,  certain  goods,  or  the 
proceeds  thereof,  and  all  monies  now  due,  or  to  become  due,  from  you  to  the  said 
James  Hannen  in  respect  thereof,  amounting  to  7711.  3s.  4d.,  were  assigned  and  trans- 
ferred to  me,  the  said  Nicholas  Winsland.  And  I  give  you  farther  notice,  and  require 
you  to  make  all  further  remittances  on  account  of  the  said  goods  or  monies  to  me  or 
to  my  credit  at  my  bankers',  Coutts  &  Co.,  Strand,  London,  whose  acknowledgment 
will  be  your  sufficient  discharge.     Dated  this  22nd  day  of  January,  1844. 

"Nicholas  Winsland. 
"  Witness,  John  Burder,"  &c. 

"I  concur  in  the  above  notice.     Dated  this  22nd  day  of  January,  1844. 

"James  Hannen. 
"Witness,  John  Burder,  William  Gozzard." 

The  fiat  issued  on  the  10th  February,  1844.  The  letter  could  not  have  reached 
Port  Adelaide  by  that  day  ;  and  Hawkins  had  no  notice  of  the  assignment  at  the 
date  of  the  fiat,  nor  at  the  date  of  the  bill  hereinafter  mentioned  ;  nor  could  any  other 
letter  have  reached  Port  Adelaide  on  or  [305]  before  the  10th  February,  if  the  same 
had  been  regularly  posted  on  the  said  8th  January,  1844 ;  nor  could  the  said 
N.  Winsland  by  any  means  have  communicated  to  the  said  Hawkins,  or  have  given 
him  notice  of  the  aforesaid  assignment,  or  the  fact  of  the  execution  of  the  aforesaid 
deed,  before  the  issuing  of  the  said  fiat,  or  the  date  of  the  said  bill  hereinafter 
mentioned.  Save  as  aforesaid,  nothing  had  been  done  to  prevent  the  debt  from  being 
in  the  reputed  ownership  of  the  bankrupt. 

On  the  29th  January,  1844,  a  bill  for  £-50  was  remitted  to  the  bankrupt's  said  son, 
James  Hannen,  jun.,  in  a  letter  from  Hawkins,  which  was  received  by  the  bankrupt's 
said  son  after  the  issuing  of  the  fiat,  and  after  he  had  notice  from  the  said  N.  Winsland 
of  the  aforesaid  assignment  from  the  bankrupt.  The  letter  stated  that  the  inclosed 
bill  for  £.50  on  the  Bank  of  South  Australia  was  in  favour  of  J.  Hannen,  jun. ;  and 
the  bill  was  remitted  to  him,  and  received  by  him  in  pursuance  of  the  direction 
aforesaid,  on  account  of  the  debt  due  from  the  said  R.  D.  Hawkins.  On  receiving 
this  bill  of  exchange,  J.  Hannen,  jun.,  having  been  indemnified  by  N.  Winsland, 
inclosed  and  delivered  the  bill  to  him,  and  the  amount  thereof  was  received  by  the 
said  N.  Winsland. 

The  Court  was  to  be  at  liberty  to  draw  any  inference  of  fact  that  a  jui-y  might 
draw. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  assignees  were  entitled 
to  recover  the  proceeds  of  the  bill  from  the  defendants,  as  executors  of  the  said 
N.  Winsland.  If  they  were,  then  the  defendants  were  to  withdraw  their  plea,  and 
judgmetit  by  default  was  to  be  entered  for  the  plaintiffs,  with  damages  £50,  with 
■  interest  at  51.  per  cent,  from  the  16th  September,  1844,  by  confession.  If  not,  a  nolle 
prosequi  was  to  be  entered. 

Bramwell,  for  the  plaintiffs.  The  case  falls  within  the  72nd  section  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  which  [306]  is  an  extremely  beneficial  clause,  having 
for  its  object  the  preventing  traders  from  obtaining  false  credit  by  the  apparent 
ownership  of  property.  The  enactment  is,  indeed,  qualified  by  a  statement  that  the 
reputed  ownership  shall  be  with  the  consent  of  the  true  owner ;  but  that  means  a 
permissive  occupation  not  contrary  to  his  consent.  In  this  case,  the  defendants' 
testator  consented  ;  for  he  took  an  assignment  of  the  debt  with  full  knowledge  that 
the  bankrupt  must  remain  for  some  months  the  reputed  owner  of  it.  [Pollock,  C.  B. 
The  fallacy  of  your  argument  lies  in  assuming  that  he  consented  because  he  put 
himself  in  the  situation  of  being  the  true  owner.  But  when  he  consented,  he  was  not 
the  true  owner;  and  as  soon  as  he  became  so,  he  dissented.]  If  goods  once  vested 
in  the  purchaser  be  allowed  to  remain  in  the  possession  of  the  vendor  for  any  time, 
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however  slioi't,  they  will,  in  the  event  of  his  bankruptcy,  pass  to  the  assignees.  It  is 
not  necessary  that  there  should  be  a  willingness  of  mind  on  the  part  of  the  real  owner, 
but  merely  a  state  of  things  which  he  might  have  prevented  if  he  thought  fit.  Suppose 
money  is  left  to  a  woman  on  condition  of  her  marrying  with  her  guardian's  consent, 
and,  such  consent  being  given,  the  marriage  takes  place  in  a  distant  country  ;  can  it 
be  said  that  there  was  no  consent  because  the  guardian,  having  discovered  that  the 
husband  was  an  unworthy  person,  afterwards,  and  before  the  marriage,  became 
desirous  of  signifying  his  dissent,  but  was  prevented  by  distance  from  so  doing  ?  This 
view  of  the  section  is  fortified  by  the  words,  "  or  whereof  he  had  taken  upon  him  the 
sale,  alteration,  or  disposition,  as  owner."  Again,  the  proviso  as  to  the  moi-tgage  or 
assignment  of  ships  shews  that  the  construction  contended  for  is  correct;  for  that 
proviso  would  be  unnecessary  if  the  possession  were  against  the  consent  of  the 
mortgagee,  in  cases  where  he  could  not  prevent  it.  Livesay  v.  Hood  (2  Campb.  83) 
decided  that  goods  in  the  hands  of  a  [307]  retail  dealer  upon  sale  or  return  passed 
under  a  commission  of  bankruptcy  against  him  by  the  21  Jac.  1,  c.  19.  [Parke,  B. 
The  cases  relating  to  the  assignment  of  goods  abroad  have  always  turned  upon  whether 
the  assignee  has  done  all  in  his  power  to  get  possession  of  the  property.  In  Broivn  v. 
Ileuthcote(\  Atk.  160),  a  debtor  assigned  to  his  creditor  ceitain  goods  in  two  ships 
then  at  sea,  and  delivered  to  him  the  bills  of  lading  and  invoice  ;  and  the  debtor 
having  become  bankrupt,  it  was  held,  that,  as  everything  which  could  shew  a  right  to 
the  goods  was  delivered  over  to  the  creditor,  the  bankrupt  could  not  be  said  to  have 
the  order  and  disposition  of  the  goods.  Your  argument  amounts  to  this,  that  goods 
at  sea  can  never  be  purchased  so  as  to  defeat  the  claim  of  the  assignees,  in  the  event 
of  the  vendor  becoming  bankrupt.  But,  in  general,  there  exist  some  indicia  of  pro- 
perty, as  bills  of  lading,  &c.  In  fact,  your  argument  goes  to  this  length,  that  no 
goods  at  a  distance  could  be  safely  pui'chased  at  all]  The  purchase  of  the  debt,  with 
knowledge  that  it  must  of  necessity  remain  for  some  time  in  the  order  and  disposition 
of  the  bankrupt,  is  of  itself  a  consent.  Suppose  the  deed  of  as.signment  had  contained 
a  covenant  not  to  give  notice  to  the  debtor  for  three  months  ;  according  to  the  argu- 
ment on  the  other  side,  that  would  not  have  been  a  consent,  because  the  debtor  could 
not  possibly  receive  notice  of  the  assignment  within  that  period.  The  fallacy  is  in 
supposing  that  there  must  be  a  continuing  consent.  [He  cited  1  Mont.  &  Ayr., 
Bankrupt  Law,  854;  Lingard  v.  Messiter  (1  B.  &  C.  308);  Fletcher  v.  Manning 
(12  M.  &  W.  571).] 

Peacock  appeared  to  argue  for  the  defendants  on  the  8th  May,  the  plaintifTs' 
counsel  being  then  absent ;  and,  after  citing  Burn  v.  Carvalho  (4  Myl.  &  Cr.  690), 
Load  V.  Green  (15  M.  &  W.  216),  and  Flekhr  v.  Manning,  was  stopped  by  the  Court. 

[308]  Pollock,  C.  B.  It  is  probalile  that  this  clause  of  the  statute  was  not 
intended  to  apply  to  debts,  but  only  to  cases  in  which  there  was  a  visible  possession 
and  apparent  ownership  of  property,  which  gave  to  the  trader  the  semblance  of  wealth, 
and  so  enabled  him  to  obtain  credit.  But,  since  the  case  of  Byall  v.  Uolle  (1  Atk.  165  ; 
S.  C,  1  Ves.  348,  nom  Ryall  v.  Bowles),  it  is  too  late  to  doubt  whether  debts  are 
within  the  enactment.  The  question  as  to  debts  has  never  received  the  same  con- 
sideration as  that  of  goods  and  chattels,  because  in  reality  no  man  has  an  apparent 
ownership  of  debts,  or  obtains  credit  by  means  of  them,  since  debts  are  generally 
unknown.  The  question  as  to  debts  has  chiefly  arisen  in  cases  of  assignments  of  debts, 
bonds,  and  policies  of  assurance,  where  upon  the  assignment  no  notice  has  been 
given  ;  and  it  has  been  held  that  the  debts  still  remained  in  the  order  and  disposition 
of  the  bankrupt,  with  the  consent  of  the  true  owner.  No  doubt  the  statutes  of 
bankiuptcy  passed  with  a  view  to  a  diflferent  state  of  things  from  that  which  now 
prevails  ;  and,  if  we  were  called  upon  for  the  first  time  to  put  a  construction  on  those 
statutes,  it  may  be  that  we  should  not  concur  in  all  the  decisions.  I  difler  from  Mr. 
Bramwell  in  opinion  that  this  is  an  extremely  beneficial  clause,  and  one  to  be  enforced 
in  every  case.  It  would  very  much  paralyse  commercial  transactions,  if  it  were 
necessary  that  every  transfer  of  the  property  in  goods  should  be  accompanied  by  an 
instantaneous  delivery.  The  modern  rule  is,  that  goods  are  not  deemed  to  be  in  the 
possession  of  a  trader,  with  the  consent  of  the  true  owner,  if  the  latter  takes  every 
possible  pains  to  obtain  possession  of  them.  The  question  then  is,  whether  the  true 
owner  in  this  case  consented  to  the  goods  remaining  in  the  possession  of  the  bankrupt. 
He  certaiidy  did  not;  for,  immediately  he  became  owner,  he  took  every  possible  step 
to  give  eflfectto  the  assignment — namely,  by  sending  notice  to  the  debtor  ;  but  before 
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the  notice  arrived,  [309]  the  assignor  of  the  debt  became  bankrupt.  It  is  argued, 
that,  because  the  plaintiff  took  an  assignment  of  the  debt,  he  consented  to  its  remaining 
with  the  bankrupt.  I  cannot  agree  to  that.  The  assignee  took  the  debt  with  a  right 
to  claim  it  instanter,  and  he  does  so,  as  far  as  time  and  space  will  permit.  Our 
judgment  must,  therefore,  be  for  the  defendant. 

Parke,  B.  I  am  of  the  same  opinion.  1  concur  in  the  observations  of  the  Lord 
Chief  Baron  with  reference  to  the  statutes  of  bankruptcy  In  the  first  instance,  they 
were  not  supposed  to  apply  to  choses  in  action.  That,  however,  was  settled  b_v  the 
case  of  Bi/all  v.  BoUe.  It  cannot  be  doubted  that  the  bankrupt  law  was  originally 
made  when  commerce  was  in  a  very  difTerent  state  from  the  present,  and  that  at  this 
period  the  legislature  would  not  enable  a  bankrupt  to  pay  his  debts  with  the  goods 
of  another  person.  Whatever  may  have  been  the  state  of  commerce  in  the  time  of 
James  I.,  it  is  evident  that,  at  the  present  day,  a  trader  does  not  obtain  credit  by  the 
possession  and  apparent  ownership  of  other  persons'  goods,  but  in  consequence  of  his 
general  estimation  as  a  merchant.  However,  be  that  as  it  may,  we  must  construe  the 
Bankrupt  Act  as  it  stands,  and  then  it  is  clear  that  the  present  case  is  not  within  its 
provisions.  In  order  to  be  so,  there  must  be  a  real  owner,  distinct  from  the  apparent 
owner,  and  the  real  owner  must  have  consented  that  the  trader  should  have  possession 
of  the  goods.  There  cannot  be  a  better  explanation  of  the  statute  of  James  (21  Jac.  1, 
c.  19,  s.  11)  than  the  judgment  of  Lord  Redesdale  in  the  case  of  Joi/  v.  Campbell 
(1  Seho.  &  Lef.  336),  where,  in  construing  a  similar  clause  in  the  Irish  Act  (II  &  12 
Geo.  3,  c.  8,  s.  9),  he  states  it  to  mean,  "  Where  the  possession,  order,  and  disposition 
is  in  a  person  who  is  not  the  owner,  to  whom  the  goods  do  not  properly  belong,  and 
who  [310]  ought  not  to  have  them,  but  whom  the  owner  permits,  uncon.scientiously  as 
the  act  supposes,  to  have  such  order  and  disposition.  The  object  was  to  prevent 
deceit  by  a  trader,  from  the  visible  possession  of  property  to  which  he  was  not 
entitled  ;  but  in  the  construction  of  the  act  the  nature  of  the  possession  has  always 
been  considered,  and  the  words  have  been  construed  to  mean,  possession  of  the  goods 
of  another,  with  the  consent  of  the  true  owner."  Apply  that  to  the  present  case. 
The  real  owner  was  the  defendant,  to  whom  the  debt  was  assigned.  The  assignment 
bound  the  assignor  in  equity ;  and  when  the  defendant  had  taken  all  proper  steps  to 
obtain  possession  of  the  debt,  he  became  entitled  to  it,  both  at  law  and  in  equity ; 
and  the  bankrupt's  assignees  could  not  claim  it,  unless  the  defendant  had  uncon- 
scientiously  permitted  it  to  remain  in  the  possession  of  the  bankrupt.  It  appears, 
however,  that  he  could  not  prevent  it,  and  that  everything  was  done  that  could  be 
done,  so  that  it  is  impossible  to  say  the  real  owner  consented  to  the  bankrupt 
retaining  possession.  In  Load  v.  Green  (l-o  M.  &  W.  216),  trover  was  brought  for 
goods  obtained  by  a  party,  afterwards  bankrupt,  with  the  fraudulent  intention  of  never 
paying  for  them,  and  that  was  held  sufficient  to  prevent  the  operation  of  the  statute. 
According  to  Mr.  Bramwell's  argument,  in  all  cases  where  there  is  a  purchase  of 
goods,  under  such  circumstances  that  the  vendee  cannot  po.ssibly  have  immediate 
possession,  he  consents  to  their  remaining  in  the  possession  of  the  vendor.  If  that 
argument  were  correct,  the  effect  would  be  to  prevent  any  assignment  of  goods 
abroad,  and  all  commerce  with  respect  to  such  goods  must  be  at  an  end.  The  case 
suggested,  of  an  assignee  of  a  debt  binding  himself  not  to  give  notice  to  the  debtor 
within  a  certain  period,  might  be  a  case  of  possession  by  the  debtor  with  the  consent 
of  the  true  owner,  because  during  the  stipulated  time  lie  absolutely  precludes  [311] 
himself  from  taking  any  step  to  prevent  the  debt  from  remaining  in  the  order  and 
disposition  of  the  bankrupt.  That  point,  however,  it  is  unnecessary  to  decide.  Here, 
the  moment  the  assignment  took  place,  the  assignee  of  the  debt  used  every  means  in 
his  power  to  obtain  possession  of  it. 

KoLFE,  B.  I  am  of  the  same  opinion.  The  72nd  section  enacts,  "that,  if  any 
bankrupt,  at  the  time  he  becomes  bankrupt,  shall,  by  the  consent  and  permission  of 
the  true  owner  thereof,  have  in  his  possession,  order,  or  disposition  any  goods  or 
chattels,  whereof  he  was  reputed  owner,"  they  sh;dl  pass  to  his  assignees.  Now,  it  is 
quite  clear  that  the  ''consent  and  permission"  there  spoken  of  is  something  which 
must  be  proved,  not  to  be  inferred  from  the  mere  fact  of  nothing  being  done.  Were 
it  not  for  the  decisions,  I  should  have  thought  it  extremely  doubtful  whether  a  debt 
could  be  said  to  be  left  in  the  order  and  disposition  of  a  bankrupt,  with  the  consent 
of  the  true  owner;  but  the  doctrine  in  Bi/all  v.  lioUe  has  prevailed  so  long,  that  we 
are  bound  by  it :  therefore  a  person,  purchasing  a  chose  in  action,  is  considered  to 
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leave  it  in  the  possession  of  the  debtor,  unless  he  is  active  and  gives  notice  ;  although, 
if  he  takes  every  possible  step  to  give  notice,  and  the  debt  nevertheless  remains  in  the 
possession  of  the  bankrupt,  it  does  not  so  remain  with  the  consent  and  permission  of 
the  purchaser.  If,  as  suggested  by  Mr.  Bramwell,  he  does  not  give  notice  for  three 
months,  during  that  period  the  debt  remains  in  the  order  and  disposition  of  the 
debtor  ;  but  the  moment  he  gives  notice,  it  is  otherwise ;  and  the  fact,  that  many 
months  must  elapse  before  the  notice  can  take  effect,  does  not  alter  the  ease. 

Platt,  B.,  concurred. 

Judgment  for  the  defendants. 

[312]  EsDAiLE  (Public  Officer,  ifec.)  v.  Trustwell.  April  15,  1848. — A  declaration 
in  scire  facias  on  a  judgment  recovered  by  E.,  the  public  officer  of  the  London 
and  Westminster  Bank,  against  the  public  officer  of  the  Leeds  and  West  Kiding 
Banking  Company,  for  the  sum  of  51,3731.  12s.  7d.,  having  been  demurred  to, 
the  plaintiff  amended,  and,  within  two  days  after  the  amendment,  the  defendant 
pleaded  in  abatement,  that,  at  the  very  same  time  when  the  writ  issued,  and 
before  E.  declared,  E.,  then  being  public  officer,  issued  a  writ  of  scire  facias 
against  D.,  another  member  of  the  company,  at  the  time  of  judgment  recovered. 
The  plea  set  out  the  writ  and  declaration,  and  averred  that  the  judgments 
mentioned  in  the  two  writs  of  scire  facias  were  one  and  the  same  judgment;  and 
that,  at  the  time  of  the  recovery  of  the  judgment  and  the  issuing  of  the  writ  of 
scire  facias  against  the  defendant,  D.  was  a  member  of  the  co-partnership.  It 
then  averred  the  identity  of  the  companies,  and  that  D.  was  alive,  and  the  suit 
against  him  still  pending.  The  affidavit  in  verification  of  this  plea  stated,  that 
the  paper-writing  thereto  annexed  was  a  true  copy  of  the  issue,  wherein  E.,  as 
such  public  officer,  was  plaintiff,  and  D.  defendant;  and  that  judgment  was 
signed  in  such  action  by  E.  against  D.,  on  &c.,  for  the  sum  of  51,3731.  12s.  7d. 
The  plaintiff  having  signed  judgment,  on  the  grounds  that  the  defendant  was 
not  entitled  to  plead  in  abatement,  and  that  the  affidavit  of  verification  was 
insufficient — Held,  that  the  judgment  was  regular,  inasmuch  as  the  affidavit  did 
not  state  even  the  defendant's  belief  that  the  two  writs  issued  at  the  .same  time. 
But  semble,  that  the  defendant  was  entitled  to  plead  in  abatement. 

[S.  C.  17  L.  J.  Ex.  294.] 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  judgment  signed 
herein,  and  all  subsequent  proceedings,  should  not  be  set  aside,  and  why  an  ordei-  of 
Platt,  B.,  should  not  be  rescinded,  under  the  following  circumstances  : — The  plaintiff 
having  declared  in  scire  facias  upon  a  judgment  recovered  by  him  as  registered  public 
officer  of  the  London  and  Westminster  Hank,  against  the  registered  public  officer  of 
the  Leeds  and  West  Riding  Banking  Company,  for  the  sum  of  51,3731.  12s.  7d.,  the 
defendant  demurred  to  the  declaration.  The  demurrer  came  on  for  argument  on 
the  17th  November,  when,  at  the  suggestion  of  the  Court,  the  plaintifi'  elected  to 
amend  the  declaration  and  writ  (see  the  case,  1  Exch.  371),  by  alleging  that 
"  K.  Trustwell  is  a  member  of  the  said  co-partnership."  On  the  29th  November, 
being  two  days  after  the  amendment,  the  defendant  pleaded  in  abatement,  "  that,  at 
the  very  same  time  that  the  said  writ  close  issued,  and  before  the  said  J.  Esdaile 
declared,  to  wit,  on  &c.,  the  said  J.  Esdaile,  then  being  one  of  the  registered  public 
officers  of  the  co-partnership  in  the  declaration  mentioned,  for  the  purpose  of  cairying 
on,  and  then  carrying  on,  the  trade  and  business  of  bankers  in  England,  &c  ,  (and 
which  said  J.  Esdaile  had  then  been  duly  nominated  and  appointed  such  registered 
public  officer  as  [313]  aforesaid,  and  then  sued  as  nominal  plaintiff  for  and  on  behalf 
of  the  said  persons  united  in  co-partnership  as  aforesaid,  under  and  by  virtue  of  the 
provisions  of  the  statutes  passed  in  that  behalf),  issued  a  certain  writ  close  of  our 
Lady  the  (^ueen,  which  said  writ  close,  at  the  time  of  the  issuing  thereof,  was  in  the 
words  and  figures  following,  that  is  to  say,"  (the  writ  was  then  set  out  at  length,  and 
stated  that  J.  Esdaile,  registered  public  officer  &c.,  had  recovered  against  G.  Smith, 
the  registered  public  officer  of  the  Leeds  and  West  Riding  Banking  Company,  the 
sum  of  51,3731.  12s.  7d.,  which  was  adjudged  to  the  plaintifi',  and  that  John  Dawson, 
of  Pudsey,  near  Leeds,  at  the  time  of  such  judgment,  was,  and  from  thence  hitherto  hath 
been  and  still  is,  a  member  of  the  said  co-partnership.     Then   followed  the  usual 
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command  to  the  sheriff  to  make  known  to  the  said  J.  Dawson,  &c.,  and  the  sheriff's 
return  of  nil).  The  plea  then  set  out  the  declaration  against  J.  Dawson,  and  proceeded 
thus  : — "  And  the  said  E.  Trustwell  further  says,  that  the  judgment  mentioned  in  the 
last-mentioned  writ  of  scire  facias,  and  the  judgment  mentioned  in  the  said  writ  of 
scire  facias  so  issued  against  the  said  R.  Trustwell,  are  one  and  the  same  judgment, 
and  not  other  and  different  judgments ;  and  that,  at  the  time  of  the  recovery  of  the 
said  judgment,  and  thence  continually  up  to  and  at  the  time  of  the  issuing  of  the  said 
last-mentioned  writ  of  scire  facias  against  the  defendant,  the  said  J.  Dawson  was  a 
member  of  the  said  co-partnership,  and  that  the  said  co-partnership,  in  the  said  several 
writs  of  scire  facias  described  as  'The  Leeds  and  West  Riding  Banking  Company,' 
were  one  and  the  same  co-partnership  ;  that,  at  the  time  of  the  recovery  of  the  said  judg- 
ment, the  said  G.  Smith  was  one  of  the  registered  public  officers  of  the  said  co-partnership  ; 
and  the  said  co-partnership  was  a  co-partnership  of  persons  united  in  co-partnership  for 
the  purpose  of  carrying  on,  and  then  carrying  on,  the  trade  and  business  of  bankers 
in  England,  according  to  the  provisions  of  the  statute  made  and  passed  [314]  in  that 
behalf,  under  and  by  the  style  or  title  of  •  The  Leeds  and  West  Riding  Banking 
Company ; '  and  that,  at  the  time  of  the  recovery  of  the  said  judgment,  the  said 
G.  Smith  had  then  been  duly  nominated  and  appointed,  and  then  was  such  registered 
public  officer  as  aforesaid,  by  virtue  of  the  statute  in  that  case  made  and  provided ; 
that  the  said  J.  Dawson  is  still  alive,  and  that  the  said  writ  of  scire  facias  against  the 
said  J.  Dawson,  and  the  suit  so  thereby  commenced  against  the  .said  J.  Dawson,  are 
still  depending  in  the  court  of  our  Lady  the  Queen,  before  the  Barons  of  her  Exchequer, 
and  still  are  undetermined."  Verification,  and  prayer  of  judgment  of  the  writ  and 
declaration. 

The  affidavit  in  verification  of  the  above  plea  was  as  follows  : — "  In  the  Exchequer 
of  Pleas.  Between  J.  Esdaile,  one  of  the  registered  public  officers  of  certain  persons, 
united  in  co-partnership,  for  the  purpose  of  carrying  on,  and  carrying  on,  the  trade 
and  business  of  bankers  in  England,  under  and  by  the  style  or  title  of  '  The  London  and 
Westminster  Bank,'  plaintiff;  and  Richard  Trustwell,  defendant.  Andrew  Duncan 
the  younger,  clerk  to  Andrew  Duncan,  of  &c.,  agent  for  the  defendant  in  this  cause, 
maketh  oath  and  saith,  that  the  paper-writing  hereto  annexed,  marked  (A.),  is  a  true 
copy  of  the  issue  wherein  the  said  J.  Esdaile,  as  such  public  officer  as  aforesaid,  is  the 
plaintiff,  and  J.  Dawson,  of  Pudsey,  near  Leeds,  in  the  county  of  York,  is  defendant. 
And  the  deponent  further  saith,  that  judgment  was  signed  in  the  last-mentioned  cause 
by  the  said  J.  Esdaile,  as  such  public  officer,  against  the  said  J.  Dawson,  in  this 
honourable  court,  on  the  15th  day  of  November  instant,  for  the  sum  of  51,3731.  12s.  7d. 
damages,  and  331.  1  Is.  costs,  as  appears  by  the  judgment-book  of  this  honourable  court, 
which  deponent  has  inspected.     Sworn  "  &c. 

After  the  delivery  of  the  above  plea  and  affidavit,  the  plaintiff  signed  judgment, 
on  the  grounds,  first,  that  the  [315]  defendant  was  not  entitled  to  plead  in  abatement ; 
secondly,  that  the  affidavit  of  verification  was  insufficient.  On  the  9th  of  December  a 
summons  was  taken  out  to  set  aside  the  judgment  for  irregularity,  which  summons 
was  heard  by  Piatt,  B.,  and  dismissed.  In  last  Hilary  Term  the  present  rule  was 
obtained,  against  which 

Bovill  shewed  cause.  First,  the  practice  of  allowing  two  days'  time  to  plead  to 
a  declaration  amended  after  demurrer  {Smithy.  Hearn,  12  M.  &  W.  715;  1  Dowl. 
&  L.  992)  does  not  authorise  the  defendant  to  plead  in  abatement,  but  he  must  obtain 
an  order  for  that  purpose.  It  is  like  a  special  imparlance  under  the  old  practice, 
which  was  necessary  to  enable  a  defendant  to  plead  in  abatement  within  the  first  four 
days  of  the  next  term  after  the  delivery  or  filing  and  notice  of  declaration  :  Tidd's 
Prac.  462.  The  amended  declaration  cannot  be  treated  as  a  new  declaration  ;  therefore 
the  defendant,  by  demurring,  has  waived  his  privilege  of  pleading  in  abatement. 
Secondly,  the  affidavit  of  verification  is  insuflicient.  Great  strictness  is  required  in 
affidavits  in  support  of  dilatory  pleas.  In  Onslow  v.  Booth  (2  Stra.  704),  "a  plea  of 
privilege  of  clerk  to  a  prothonotary  in  Common  Bench  was  set  aside,  the  affidavit 
annexed  to  it  being,  that  this  is  a  true  plea,  and  not  that  the  plea  is  true,  the  statute 
requiring  the  affidavit  should  establish  the  fact,  and  not  the  legality  of  the  plea." 
[Parke,  B.  Any  affidavit  is  sufficient,  which  satisfies  the  conscience  of  the  Court  that 
the  plea  is  true.]  The  present  affidavit  is  defective  in  many  particulars.  It  does  not 
shew  that  the  judgment  recovered  against  J.  Dawson  was  recovered  in  the  action  now 
brought  against  the  present  defendant,  but  onlj'  that  the  names  and  sums  are  the 
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same.  There  is  nothing  to  identify  the  debt  or  the  banking  companies  ;  nor  is  there 
any  allegation  that  J.  Dawson  was  a  member  of  the  Leeds  and  [316]  West  Riding 
Bank.  Then,  with  respect  to  the  plea  in  abatement,  the  first  allegation  is,  that,  at  the 
time  the  writ  issued,  and  before  Esdaile  declared,  he  issued  a  scire  facias  against 
J.  Dawson  ;  and  then  follows  an  allegation  of  the  sheriff's  return  of  nil.  The  averment, 
that  the  judgments  are  one  and  the  same,  which  was  necessary  to  make  the  plea  good, 
is  wholly  unsupported  by  the  affidavit ;  so  also  the  averment  of  the  identity  of  the 
parties  and  the  banking  companies.  The  latter  part  of  the  plea  is  contradicted  by  the 
affidavit;  for  the  former  alleges  that  the  suit  against  Dawson  is  still  depending,  while 
the  latter  states  that  judgment  has  been  signed. 

T.  Jones,  in  support  of  the  rule,  was  desired  by  the  Court  to  confine  his  argument 
to  the  sufficiency  of  the  affidavit.  The  plea  is  framed  on  the  7  Geo.  4,  c.  46  ;  and 
the  defendant  contends  that  execution  must  issue  against  one  or  several  members  of  the 
co-partnership,  and  that  separate  concurrent  writs  of  scire  facias  cannot  issue  against 
different  individuals  who  were  members  of  the  company  at  the  time  the  judgment  was 
obtained:  Esdaile  v.  Lmid  (12  M.  &  W.  607).  It  is  similar  to  the  case  of  several 
persons  jointly  and  severally  liable  for  a  debt.  This  affidavit  sufficiently  makes  out 
the  proposition,  that,  at  the  time  when  the  writ  issued  against  Trustwell,  another  writ 
also  issued  against  Dawson.  There  is  no  rule  which  requires  pleas  in  abatement  to  be 
distinctly  and  positively  verified  in  terms;  it  is  sufficient  if  the  Court  can  see  from  the 
facts  stated  that  there  is  reasonable  ground  of  defence.  In  many  cases,  it  would  be 
unjust  to  require  more.  A  defendant  may  honestly  suppose  that  he  has  an  answer  to 
the  action  by  reason  of  the  non-joinder  of  a  partner  as  co-plaintiff ;  but  still  he  may 
be  unable  to  swear  positively  to  the  fact  of  partnership.  The  stat.  4  Anne,  c.  16,  s.  11, 
distinguishes  between  positive  proof  in  [317]  terms,  and  proof  from  which  the  Court 
may  draw  a  conclusioti.  It  enacts,  '■  that  no  dilatory  plea  shall  be  received  in  any 
court  of  record,  unless  the  party  offering  such  plea  do,  by  affidavit,  prove  the  truth 
thereof,  or  shew  some  probable  matter  to  the  Court  to  induce  them  to  believe  that 
the  fact  of  such  dilatory  plea  is  true."  The  plea  and  affidavit,  coupled  together,  shew 
sufficient  "probable  matter,"  within  the  latter  branch  of  the  section  ;  for  it  appears 
that  the  names  and  sums  are  identical.  [Parke,  B.  It  is  not  shewn  that  the  two  writs 
issued  at  the  same  time.  The  defendant  does  not  even  say  that  he  believes  that  they 
issued  at  the  same  time.] 

Pollock,  C.  B.  The  rule  must  be  discharged.  If  the  defendant  will  not  swear 
that  he  believes  the  two  writs  to  have  issued  at  the  same  time,  why,  are  the  Court  to 
infer  it? 

Parke,  B.  I  concur  in  opinion.  With  respect  to  the  first  point,  it  is  unnecessary 
to  make  any  observation. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 

[318]  Caldwell  and  Others  v.  Becke.  April  20,  1848.— A  joint  and  several 
covenant  by  A.  and  other  persons,  that  "  they  or  some  or  one  of  them  "  will  pay  a 
certain  sum,  may  be  declared  upon  as  a  covenant  by  A.  to  pay,  and  debt  will  lie 
on  such  a  covenant. 

[Referred  to,  Coope  v.  Creswell,  1866,  L.  R.  2  Ch.  Ap.  119.] 

Debt.  The  declaration  stated,  that  on  the  30th  August,  A.D.  1845,  by  a  certain 
indenture  then  made  by  the  defendant  (profert),  the  defendant  did,  for  himself, 
his  heirs,  executors,  &c.,  covenant  with  the  plaintiffs,  their  executors,  &c.,  that  he, 
the  defendant,  would  pay  to  the  plaintiffs,  their  executors,  &c.,  the  sum  of  £250,  and 
interest  thereon  at  the  rate  of  £5  per  cent,  per  annum,  on  the  30th  August  then  next, 
that  is  to  say,  on  the  30th  August,  A.D.  1846,  without  any  deduction  whatsoever, 
prout  patet,  &c.  Averment,  that,  although  the  plaintiffs  have  performed  all  things 
in  the  indenture  on  their  part  to  be  performed,  and  although  the  30th  August,  A.D. 
1846,  elapsed  before  the  commencement  of  the  suit,  yet  the  defendant  did  not,  on 
the  30th  August,  A.D.  1846,  or  at  any  time,  pay  to  the  plaintiffs  the  said  sum  of  £250 
and  interest  &c. 

The  defendant  pleaded  non  est  factum,  after  settins;  out  on  oyer  the  indenture, 
which  was  made  the  30th  August,  A.D.   1845,  betwee'n  Francis  Augustus  Burdett 


2  EX.  319.  DEAKIN    V.  PENNIALL  515 

Bonny,  (thereinafter,  for  the  sake  of  brevity,  styled  "  the  said  borrower "),  of  the 
first  part;  William  Ralfs,  William  Bonny,  and  George  Becke,  of  the  second  part;  and 
Frederick  Caldwell,  Henry  Chilton,  and  Frederick  Fuller,  of  the  third  part.  After 
reciting,  that  "  by  a  policy  of  assurance  of  the  English  and  Scottish  Law  Life  Assur- 
ance and  Loan  Association,  the  funds  of  the  association  were  charged  with  the  pay- 
ment to  the  executors,  &c.  of  the  said  borrower  of  £500  within  three  months  after 
proof  of  his  decease  ;  also  reciting,  that  "  the  said  borrower  had  agreed  with  the  said 
parties  thereto  of  the  third  part  for  the  loan  of  £250  on  the  security  of  an  assignment 
of  the  said  policy,  and  also  by  the  joint  and  several  covenants  of  the  said  borrower, 
and  of  the  said  parties  thereto  of  the  second  part : "  it  was  witnessed,  that,  in  con- 
sideration of  £250  to  the  said  borrower  paid  by  [319]  the  parties  of  the  third  part, 
the  said  borrower,  &c.,  assigned  to  them  the  policy,  with  a  proviso  for  redemption  on 
repayment  of  £250  and  interest.  The  following  was  the  covenant  on  which  the  action 
was  brought : — "  And  the  said  borrower,  and,  as  his  sureties,  the  said  parties  hereto 
of  the  second  part,  do  hereby,  for  themselves,  their  heirs,  executors,  and  administrators, 
jointly  and  severally  covenant  with  the  said  parties  hereto  of  the  third  part,  their 
executors,  administrators,  and  assigns,  that  they  the  said  parties  hereto  of  the  first 
and  second  parts,  or  some  or  one  of  them,  their  or  some  or  one  of  their  executors, 
administrators,  or  assigns,  will  pay  to  the  said  parties  hereto  of  the  third  part,  their 
executors,  administrators,  or  assigns,  the  said  sum  of  £250  and  interest  as  aforesaid, 
on  the  .30th  day  of  August  next,  without  any  deduction  whatsoever." 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Hilary 
Term,  it  was  objected,  on  the  part  of  the  defendant,  that  there  was  a  variance  between 
the  covenant  set  out  in  the  declaration  and  that  contained  in  the  indenture  ;  also  that 
debt  would  not  lie  on  this  covenant.  The  learned  judge  directed  a  verdict  for  the 
plaintiff's,  reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

Martin  now  moved  accordingly.  There  is  either  a  variance,  or  debt  will  not  lie. 
The  covenant  contained  in  the  indenture  is  not  an  absolute  covenant  to  pay,  but  a 
collateral  covenant  that  the  defeudant  and  the  parties  of  the  second  part,  or  some  one 
or  other  of  them,  shall  pay.  In  Harrison  v.  Mattheivs  (10  M.  &  W.  768),  the  declara- 
tion stated  that,  by  an  indenture  made  between  J.  H.  of  the  first  part,  the  defendant 
of  the  second  part,  W.  A.  the  elder  of  the  third  part,  W.  A.  the  younger  of  the  fourth 
part,  and  the  plaintiff  of  the  fifth  part,  the  defendant  covenanted  with  the  plaintiff, 
that  they,  the  defendant,  the  said  J.  H.,  W.  A.  the  elder,  [320]  and  W.  A.  the 
younger,  or  some  or  one  of  them,  should  or  would  pay  or  cause  to  be  paid  unto  the 
plaintiff  £300  ;  and  that  was  held  a  collateral  covenant,  and  that  the  action  for  the 
recovery  of  the  money  ought  to  be  in  covenant,  and  not  in  debt.  [Parke,  B  There 
the  covenant  was  by  the  defendant,  that  he  and  three  other  persons,  not  parties  to 
the  indenture,  or  some  or  one  of  them,  would  pay.]  The  legal  effect  of  this  covenant 
is  improperly  stated  in  the  declaration  :  the  breach  should  have  been,  that  neither 
the  defendant  and  the  parties  of  the  second  part,  or  any  one  of  them,  paid.  [Parke,  B. 
The  covenant  is  by  the  defendant  and  other  persons,  that  they,  "  or  some  or  one  of 
them,"  shall  pay ;  and  that  is  declared  upon  as  a  covenant  that  the  defendant  would 
pay.     Addisun  v.  Gibson  (10  Q.  B.  106)  shews  that  to  be  no  variance.] 

Rule  refused. 

Deakin,  and  Hannah  his  Wife,  v.  Penniall.  May  2,  1848. — An  agreement  made 
in  1840,  when  the  55  Geo.  3,  c.  184,  lequired  a  £1  stamp,  was,  subsequently  to 
the  7  &  8  Vict.  c.  21,  stamped  under  a  penalty  with  a  2s.  6d.  stamp: — Held, 
that  the  agreement  was  admissible  in  evidence. 

[S.  C.  17  L.  J.  Ex.  217.] 

Assumpsit  for  money  lent  to  the  defendant  by  the  plaintiff'  Hannah,  whilst  she 
■was  sole  and  unmarried,  and  for  money  due  on  an  account  stated.  Plea,  non-assumpsit ; 
upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Michaelmas 
Term,  the  plaintiffs  gave  in  evidence  the  following  document,  signed  by  the  defendant : — 

"January  1,  1840. 
"Miss  Hannah  Penniall, — I  0  U  ten  pounds,  which  I  promise  to  pay  you  when 
I  shall  have  received  my  legacy  which  my  aunt  shall  leave  me." 
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The  document  had  been  stamped,  on  payment  of  the  [321]  penalty,  with  the  stani]) 
of  2s.  Gd.,  pursuant  to  the  7  &  8  Vict.  c.  21,  s.  2,  "Schedule,"  which  received  the 
roval  assent  in  1844.  The  defendant's  counsel  objected  to  the  reception  of  this 
document,  on  the  ground  that,  having  been  made  in  1840,  at  which  time  the  5.5  Geo.  .'i, 
e.  184,  (Schedule,  Part  I.,  "  Agreement"),  was  in  force,  it  required  an  agreement 
stamp  of  .£1.  The  learned  judge  overruled  the  objection,  and  admitted  the  document, 
reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

■Willes,  on  the  29th  April,  moved  accordingly.  The  7  &  8  Vict.  c.  21,  "Schedule," 
imposes  a  duty  of  2s.  6d.  "for  and  in  respect  of  every  agreement,  or  minute  or 
memorandum  of  an  agreement,  now  chargeable  with  the  duty  of  one  pound,  under 
the  head  or  title  of '  Agreement,'  in  the  schedule  to  the  act  55  Geo.  3,  c.  1 84,  annexed." 
But  this  agreement,  having  been  made  before  that  statute  passed,  ought  to  have  been 
stamped  with  the  £1  stamp,  required  by  the  55  Geo.  3,  c.  184.  The  stamp  duty  is  in 
the  nature  of  a  grant  to  the  Grown,  and  is  due  immediately  the  contract  is  entered 
into.  [Pollock,  G.  B.  Suppose  parties  sign  an  unstamped  agreement,  and  in  a  short 
time  afterwards  something  occurs  which  renders  the  agreement  unnecessary,  and 
therefore  it  is  destroyed  ;  do  you  contend  that  any  duty  would  be  due'?]  The  penalty 
accrues  as  soon  as  the  time  has  passed  within  which  the  document  should  be  stamped. 
I  Parke,  B.  Your  argument  would  go  to  this  extent,  that  wherever  parties  wrote  an 
unstamped  agreement,  the  Attorney-General  might  tile  an  information  for  the  duty.] 
The  37  Geo.  3,  c.  136,  s.  2,  was  the  first  statute  which  enabled  the  Commissioners  to 
stamp  instruments  unstamped,  or  on  stamps  of  less  than  the  legal  value,  upon  payment 
of  the  duty  and  £10  penalty  ;  but  there  is  an  express  exception  as  to  bills  of  exchange 
and  promissory  notes.  That  provision  was  made  with  reference  to  a  series  of  enact- 
ments giving  a  light  to  duty.  The  23  Geo.  3,  c.  58,  imposed  a  duty  of  6s.  on  [322] 
every  agreement ;  and  the  5th  section  provides,  that  no  agreement,  not  stamped,  shall 
be  deemed  to  be  void,  in  case  the  same  shall  be  stamped  within  twenty-one  days  after 
the  same  shall  be  entered  into. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  the  case  of  Deakin  v.  Penniall  there  will  be  no  rule. 
In  Buckwmih  v.  Simpscm  (1  C.  M.  &  E.  834),  where  an  instrument,  which  was  in  i-eality 
a  lease,  but  which  bore  an  agreement  stamp  for  15s.,  was  executed  in  1805,  at  which 
period  the  amount  of  the  stamp  on  a  lease,  according  to  the  act  then  in  force,  was 
U.  10s.,  but  was  stamped,  in  1834,  under  the  provisions  of  the  37  Geo.  3,  c.  136,  s.  2, 
with  a  stamp  of  £1,  being  the  amount  of  the  stamp  then  in  force  it  was  decided  that 
the  proper  duty  had  been  paid.  It  was  there  said  by  Lord  Abinger,  C.  B.,  in  his 
judgment,  that  "the  statute  authorises  the  demand  of  the  duties  in  force  at  the  time 
when  the  stamp  is  affixed."  That  decision  and  observation  applies  precisely  to  the 
present  case.     There  will,  therefore,  be  no  rule. 

Parke,  B.    The  same  point  was  decided  in  Doe  d.  Dyke  v.  IVhittingham  (4  Taunt.  20). 

Eule  refused. 

[323]  Hills  and  Others  v.  Haymen.  May  4,  1848. — A  defendant  obtained  a 
rule  to  plead,  with  other  pleas,  "as  to  the  sum  of  £100,  parcel  &c.,  that  the 
defendant  indorsed  and  delivered  to  the  plaintiffs  a  bill  of  exchange  for  £100, 
which  the  plaintiff's  received  in  satisfaction  of  the  said  sum  of  £100."  The  plea 
delivered  was,  "as  to  the  sum  of  £100,  parcel  &c.,  the  defendant,  for  and  on 
account  of  the  said  sum  of  £100,  indoised  and  delivered  to  the  plaintiffs  a  bill  of 
exchange  for  £100,  drawn  by  the  defendant  and  accepted  by  T.,  and  the  plaintiffs 
took  and  received  the  said  bill  for  and  on  account  of  the  said  sum  ;  and  that  the 
defendant  had  not  due  notice  of  the  non-payment  of  the  said  bill :  " — Held,  th.-it 
the  plea  was  not  authorised  by  the  rule  to  plead,  and  that  the  plaintiffs  were 
entitled  to  sign  judgment. 

[S.  C.  5  D.  &  L.  742 ;  17  L.  J.  Ex.  206.] 

This  was  a  rule  calling  on  the  defendant  to  shew  cause  why  an  order  of  Alderson,  B., 
setting  aside  a  judgment  signed  in  this  cause,  should  not  be  rescinded. 

The  declaration  contained  a  count  on  a  bill  of  exchange  for  £100,  drawn  by  the 
defendant  and  indorsed  to  the  plaintiffs,  and  also  counts  for  money  paid  and  money 
due  on  an  account  stated.     The  defendant  obtained  leave  to  plead  the  following  several 
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matters  ; — First,  a  traverse  of  the  making  of  the  bill ;  secondly,  no  notice  of  dishonour  ; 
thirdly,  as  to  the  second  and  third  counts,  never  indebted  ;  and  fourthly,  as  to  £100, 
parcel  &c.,  that,  before  the  commencement  of  the  action,  the  defendant  indorsed  and 
delivered  to  the  plaintiffs  a  bill  of  exchange  for  £100,  which  the  plaintiffs  received  in 
satisfaction  of  the  said  sum  of  £100.  The  defendant  pleaded,  with  the  other  pleas, 
fourthly,  "as  to  the  said  sum  of  £100,  parcel  of  the  monies  in  the  second  and  third 
counts,  that  he  the  defendant,  for  and  on  account  of  the  said  sum  of  £100,  indorsed 
and  delivered  to  the  plaintiffs  a  certain  bill  of  exchange  for  £100,  drawn  by  the 
defendant  and  accepted  by  one  T.  Jackson  ;  and  the  plaintiffs  took  and  received  the 
said  bill  of  exchange  for  and  on  account  of  the  said  sum,  parcel "  &c.  Averment, 
"  that  the  defendant  had  not  due  notice  of  the  non-payment  of  the  said  bill  of 
exchange,  so  taken  by  the  plaintiffs,  as  in  this  plea  mentioned."  The  plaintiffs  ti'eated 
this  plea  as  unauthorised  by  the  rule  to  plead  several  matters,  and  signed  judgment, 
which  was  set  aside  for  irregularity  by  Alderson,  B.,  at  chambers,  on  the  authority  of 
HolUday  v.  Bohn  (3  Man.  &  G.  115;"  3  Scott,  N.  R  496).  The  above  rule  having 
been  obtained. 

[324]  Horn  shewed  cause.  The  plaintiffs  were  not  justified  in  signing  judgment, 
by  reason  of  a  slight  variance  between  the  plea  and  abstract.  The  plea  is  in  substance 
the  same  as  that  allowed  ;  for,  though  it  alleges  that  the  bill  was  received  "  for  and  on 
account"  of  the  £100,  it  goes  on  to  shew  that  the  plaintiffs,  by  their  laches,  caused  it 
to  operate  bj'  way  of  satisfaction.  Even  if  a  variance  exists,  it  would  not  entitle  the 
plaintiffs  to  sign  judgment.  [Parke,  B.  In  what  way  could  they  take  advantage  of 
the  objection  1]  Either  by  an  order  to  strike  out  that  plea,  or  to  set  aside  the  pleas 
altogether.  It  is  different  from  the  case  of  a  defendant,  who.  being  under  terms  of 
pleading  issuably,  pleads  a  non-issuable  plea,  for  that  is  a  clear  violation  of  his  compact, 
and,  moreover,  tends  to  delay  and  embarrass  the  plaintiff'.  HolUday  v.  Bohn  (3  M.  & 
U.  115;  3  Scott,  N.  R.  496)  is  in  point.  That  was  an  action  of  debt  on  a  promissory 
note  and  on  an  account  stated  ;  and  the  defendant  having  obtained  a  rule  to  plead 
two  pleas  to  part  of  the  demand,  and  ininquam  indebitatus  to  the  residue,  by  mistake 
pleaded  non  assumpsit  to  such  residue  with  the  other  pleas  ;  and  the  plaintiff  having 
signed  judgment  generally,  the  Court  set  it  aside,  saying,  "  that  the  case  differed  from 
that  of  a  defendant  who  delivers  several  pleas,  without  having  obtained  a  rule  to  plead 
several  matters,  in  which  case  the  plaintiff  may  properly  sign  judgment."  [Parke,  B. 
In  a  note  to  that  case,  my  Brother  Manning  observes,  that  the  proper  course  would 
have  been  to  have  signed  judgment  on  the  last  count.  In  Griffiths  v.  Ei/ks  (1  B.  &  P. 
415),  Eyre,  C.  J.,  seems  to  intimate,  that,  where  two  pleas  are  pleaded  without  leave 
of  the  Court,  the  plaintiff  may  apply  to  strike  out  one  of  them.  Here  there  is  no  rule 
to  plead  these  several  matters.]  [He  then  cited  Bculman  v.  Fugh  (6  Scott,  N.  R.  150) 
and  Baily  v.  Baker  (9  M.  &  W.  769).] 

[325]  Bramwell  appeared  to  support  the  rule,  but  was  not  called  upon. 

Per  Curiam. (a)     The  rule  must  be  absolute. 

WiNTERBOTTOM  V.  Lees.  May  6,  1848. — On  the  20th  March,  a  defendant,  under 
terms  of  rejoining  gratis,  and  taking  short  notice  of  trial  for  the  next  assizes, 
pleaded  a  set-off.  "  On  the  2Dth  March  the  plaintiff  delivered  a  replication  of  the 
Statute  of  Limitations,  and  demanded  a  rejoinder.  In  the  evening  of  the  29th 
March,  which  was  the  commission-day,  the  defendant  delivered  a  rejoinder,  but, 
in  consequence  of  the  office  closing  at  three  o'clock,  the  plaintiff  inserted  a 
rejoinder  different  in  form  but  similar  in  substance  to  the  defendant's,  made  up 
the  issue,  and  passed  the  record.  The  defendant  did  not  appear  at  the  trial,  and 
the  plaintiff  having  obtained  a  verdict,  the  Court  set  aside  the  issue,  Nisi  Prius 
record,  and  trial. — "Rejoining  gratis,"  means  rejoining  within  four  days  without 
a  rule  for  that  purpose,  and  not  rejoining  within  twenty-four  hours  after  demand. 

[S.  C.  5  D.  &  L.  744  ;  17  L.  J.  Ex.  217.] 

Martin  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  issue, 
notice  of  trial.  Nisi  Prius  record,  and  the  trial  of  this  cause,  should  not  be  set  aside, 
with  costs.     The  action  was  by  payee  against  maker  of  a  promissory  note ;  and  on 
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the  20th  March,  the  defendant,  who  was  under  terras  of  rejoining  gratis  and  taking 
short  notice  of  trial,  such  as  the  plaintiflP  could  give,  for  the  next  Chester  Assizes, 
pleaded  (with  other  pleas)  a  set-oft'.  On  the  25th  of  March  the  plaintift'  delivered  a 
replication  of  the  Statute  of  Limitations,  and  demanded  a  rejoinder.  Shortly  before 
nine  o'clock  in  the  evening  of  the  29th  of  March,  the  defendant  delivered  a  rejoinder, 
"that  the  said  debts  and  causes  of  set-off  in  the  .said  last  plea  mentioned  did  arise  and 
accrue  within  six  years  next  before  the  commencement  of  this  suit,  mode  et  foi-ma." 
The  29th  of  March  was  the  commission-day  at  Chester,  and,  by  the  practice  of  the 
office,  records  must  be  passed  before  thiee  o'clock  on  the  commission-day,  at  which 
hour  the  office  closes.  The  plaintiti',  without  waiting  for  the  delivery  of  the  defen- 
dant's rejoinder,  on  the  morning  of  the  29th  of  March,  in-[326]-serted  a  rejoinder  for 
the  defendant,  made  np  the  issne,  and  jiassed  the  record.  The  rejoinder  inserted  by 
the  plaintiff  was,  "that  the  said  causes  of  set-off'  and  every  part  thei'eof  did  arise  and 
accrue  to  the  defendant  within  six  years  next  before  the  commencement  of  this  suit, 
modo  et  forma."  Notice  of  trial  was  served  on  the  defendant,  but  he  did  not  appear, 
and  a  verdict  was  found  for  the  plaintiff'.  The  present  rule  was  obtained  on  the 
grounds,  that  the  rejoinder  on  the  record  differed  from  that  delivered  by  the  defen- 
dant, and  that  the  record  had  in  fact  been  passed  by  the  plaintiff'  before  issue  joined. 

Welsby  and  Hoggins  shewed  cause.  There  is  no  material  variance  between  the 
two  rejoinders.  The  mere  fact  of  the  plaintiff  having  inserted  a  rejoinder  for  the 
defendant  is  not  a  ground  for  setting  aside  the  proceedings,  there  being  no  difference 
in  the  issne  imposed  on  the  defendant,  and  the  plaintiff'being  regular  in  other  respects. 
The  defendant  was  under  terms  of  rejoining  gratis,  and  taking  such  short  notice  of 
trial  for  those  assizes  as  the  plaintiff'  could  give,  which  terms  impliedly  authorised  the 
latter  to  do  what  was  necessaiy  for  completing  the  issue,  and  passing  the  record 
before  the  office  closed.  In  Lush's  Practice  (page  396),  it  is  said  that  rejoining  gratis 
means  "rejoining  without  the  usual  four-day  rule,  and  within  twenty-four  hours  after 
demand."  [Kolfe,  B.  That  is  not  so;  Ac/kins  v.  Anderson  (10  M.  &  W.  12)  shews 
that  rejoining  gratis  means,  rejoining  without  a  rule  for  that  purpose,  and  that  the 
defendant  has  still  four  days  to  rejoin.  Parke,  B.  The  rule  is  stated  in  similar 
terms  by  Mr.  Tidd,  in  his  Practice  (page  472).  It  ought  to  have  been  made  a  stipula- 
tion that  the  defendant  should  rejoin  instanter.]  A  plaintiff"  may  make  up  the  issue 
and  pass  the  i-ecord  by  anticipation,  if  he  does  it  correctly.  [Eolfe,  B.  What  the 
[327]  plaintiff' passed  was  not  the  record.]  The  proper  issues  were  raised.  [Parke,  B. 
It  was  not  a  transcript  of  the  record.  The  plaintiff"  represents  to  the  officer  of  the 
court  that  there  is  a  complete  issue,  whereas  that  i.s  not  so.  The  only  way  of  getting 
over  the  difficulty  would  be  by  shewing  that  the  defendant  was  under  such  tei'ms,  as 
either  expressly  or  by  implication  authoi'ised  the  plaintiff'  to  do  what  he  has  done.] 

Martin  appeared  to  support  the  rule,  but  was  not  called  upon. 

Per  Curiam,  (a)     The  rule  must  be  absolute. 

In  the  Matter  of  an  Arbitration  between  John  Smith  and  James  Wilson. 
May  9,  1848. — By  agreement  in  writing,  certain  disputes  were  referred  to 
arbitration,  "  the  costs  of  the  submission,  reference,  award,  and  of  making  the 
submission  a  rule  of  court,  to  be  in  the  discretion  of  the  arbitrators."  The 
arbitrators  awarded  that  the  costs  of  the  submission,  reference,  and  award  should 
be  borne  by  the  parties  in  equal  proportions  ;  and  that  the  costs  of  making  the 
submission  a  rule  of  coui't  should  be  paid  by  such  of  the  parties  through  whose 
default,  in  the  performance  of  the  award,  the  same  should  become  necessary  : — 
Held,  that  the  award  was  not  final  or  certain  as  to  the  costs  of  making  the  sub- 
mission a  rule  of  court,  and  therefore  bad. 

[S.  C.  18  L.  J.  Ex.  .320.] 

This  was  an  application  to  set  aside  an  award.  By  agreement  in  writing 
between  Smith  and  Wilson,  certain  disputes  and  diffeiences  wei'e  refened  to  arbitra- 
tion ;  "  the  costs  of  and  attending  the  submission  of  the  said  reference,  and  of  the 
arbitrator  and  of  his  award,  and  of  making  this  submission  a  rule  of  a  court  of  record, 
to  be  in  the  discretion  of  the  arbitrator."     The  arbitrator  awarded,  as  to  the  costs,  as 
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follows  : — "  I  further  award,  &c.,  that  the  costs  of  and  attending  the  submission,  and 
of  the  said  reference,  and  charges  of  nie  the  said  arbitrator,  and  of  this  my  award, 
[328]  shall  be  borne  and  paid  by  J.  Smith  and  J.  Wilson,  in  equal  proportions  ;  but 
that  the  whole  of  such  costs  shall,  in  the  first  instance,  be  paid  by  such  of  the  parties 
in  difference  as  shall  take  up  this  my  awaid,  who  shall,  on  demand,  be  repaid  or 
reimbursed  a  moiety  thereof  by  the  other  of  the  said  parties.  And  I  do  lastly  award, 
&c.,  that  the  costs  of  making  the  said  submission  a  rule  of  any  court  of  record  shall 
be  borne  and  paid  by  such  of  the  said  parties  in  difference  through  whose  default  iu 
the  performance  of  this  award  the  same  shall  become  necessary."  On  the  Sth  January, 
1848,  the  submission  was  made  a  rule  of  this  court,  at  the  instance  of  J.  Smith. 

The  present  rule  was  obtained,  on  the  ground  (amongst  others)  that  the  award 
was  not  final  or  certain  as  to  the  costs  of  making  the  submission  a  rule  of  Court. 

Cowling  shewed  cause.  The  award  is  in  substance  sufficient.  It  is  true  that  the 
arbitrator  does  not,  in  express  terms,  decide  which  of  the  parties  is  to  pay  the  costs 
of  making  the  submission  a  rule  of  court,  but  it  is  left  to  the  Court  to  ascertain  by 
whose  default  the  costs  were  incurred.  That  is  not  more  uncertain  than  an  award 
of  costs,  the  amount  of  which  is  to  be  found  by  the  Master.  At  all  events,  that  part 
of  the  award  may  be  rejected  ;  because  the  arbitrator  is  not  bound  absolutely  to 
award  these  costs,  but  only  iu  his  discretion,  and  a  defective  award  is  equivalent  to 
no  mention  of  them.  This  case  is  distinguishable  from  Morgan  v.  Smilh  (9  M.  &  W. 
427) ;  for  there  the  arbitrator  was  bound  by  the  terms  of  the  submission  to  ascertain 
the  costs. 

Crompton,  in  support  of  the  rule,  argued  that,  as  the  arbitrator  had  chosen  to 
exercise  his  discretion  in  respect  [329]  of  these  costs,  he  was  bound  to  make  his  award 
certain  and  final. 

Pollock,  C.  B.  The  Court  (a)  has  reluctantly  come  to  the  conclusion,  that  the 
award  must  be  set  aside  on  that  ground. 

Kule  absolute. 

Jones  v.  Brown.     May  9,  1848.— The  County  Courts  Act,  9  &  10  Vict.  c.  9.5,  has 
not  deprived  attornies  of  their  privilege  of  suing  in  the  superior  courts. 

[S.  C.  .5  D.  &  L.  716  ;  17  L.  J.  Ex.  163  ;  12  Jur.  380.] 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  a  suggestion  should  not 
be  entered  on  the  roll  to  deprive  him  of  costs.  The  plaintiff'  was  an  attorney  residing 
in  London,  and  the  action  was  brought  by  him  as  indorsee  of  a  bill  of  exchange  for 
181.  3s.,  accepted  by  the  defendant.  A  verdict  having  been  found  for  that  amount, 
the  present  rule  was  obtained  upon  affidavit  that  the  cause  of  action  arose  within  the 
jurisdiction  of  a  county  court  established  by  9  &  10  Vict.  c.  95 

G.  Pollock  shewed  cause.  The  question  is,  whether  the  Small  Debts  Act,  9  &  10 
Viet.  c.  95,  has  deprived  an  attorney,  who  is  plaintiff,  of  his  privilege  of  suing  in  the 
superior  courts  at  Westminster.  The  point  has  arisen  in  the  Court  of  Queen's  Bench, 
in  the  case  of  Leids  v.  Hance  (5  Dowl.  &  L.  641),  where  it  was  decided  that  an 
attorney  is  not  bound  to  sue  in  the  county  court,  though  he  is  liable,  like  any  other 
person,  to  be  sued  there.  The  67th  section  enacts,  "that  no  privilege,  except  as 
hereinafter  excepted,  shall  [330]  be  allowed  to  any  person  to  exempt  him  from  the 
jurisdiction  of  any  court  holden  under  this  act."  By  the  128th  section  it  is  enacted, 
"  that  all  actions  and  proceedings  which,  before  the  passing  of  this  act,  might  have^ 
been  brought  in  any  of  her  Majesty's  superior  couits  of  record,  where  the  plaintiff 
dwells  more  than  twenty  miles  from  the  defendant,  or  where  the  cause  of  action  did 
not  arise  wholly  or  in  some  material  point  within  the  jurisdiction  of  the  Court  within 
which  the  defendant  dwells  or  carries  on  his  business  at  the  time  of  the  action 
brought,  or  where  any  officer  of  the  county  court  shall  be  a  party,  except  in  respect 
to  any  claim  to  any  goods  and  chattels  taken  in  execution  of  the  process  of  the  Court, 
or  the  proceeds  or  value  thereof,  may  be  brought  and  determined  in  any  such  superior 
court,  at  the  election  of  the  party  suing  or  proceeding,  as  if  this  act  had  not  passed." 
The  129th  section  enacts,  "that  if  any  action  shall  be  commenced  after  the  passing  of 
this  act,  in  any  of  her  Majesty's  superior  courts  of  record,  for  any  cause  other  than 
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those  lastly  hereinbefore  specified,  for  which  a  plaint  might  have  been  entered  in  any 
couit  holden  under  this  act,  and  a  verdict  shall  be  found  for  the  plaintiff  for  a  sum 
less  than  twenty  pounds  if  the  said  action  is  founded  on  contiact,  or  less  than  five 
pounds  if  it  be  founded  on  tort,  the  said  plaintiff  shall  have  judgment  to  recover  such 
sum  only,  and  no  costs,"  &c.  The  67th  section  applies  only  to  defendants,  and  does 
not  include  the  case  of  a  plaintitl",  who  in  no  sense  can  be  considered  as  "exempt  from 
the  jurisdiction  "  of  a  court ;  for  it  depends  upon  himself  whether  or  not  he  will  come 
within  it.  Board  v.  Parker  (7  East,  47)  is  in  point.  That  was  an  application  to  enter 
a  suggestion  under  the  London  Court  of  Requests  Act,  39  &  40  Geo.  3,  c.  104,  s.  10, 
whic'h  enacts,  "that  no  privilege  shall  be  allowed  to  exempt  any  person  from  the 
jurisdiction  of  the  said  Court  on  account  of  his  being  an  attor-[331]-ney  ;  but  that  all 
attorneys,  &c.  shall  be  subject  to  the  several  processes,  orders,  judgments,  and  execu- 
tions of  the  said  Court,  in  the  same  manner  as  any  other  persons,"  &c.  ;  and  it  was 
held,  upon  the  true  construction  of  that  statute,  that  an  attorney  plaintiff  was  not 
compelled  to  sue  in  the  inferior  court.  After  the  passing  of  the  Uniformity  of  Process 
Act,  2  Will.  4,  c.  39,  it  was  considered  that  an  attorney's  privilege  of  suing  in  the 
superior  courts  was  taken  away  ;  the  Courts,  however,  decided,  that,  although  the 
attachment  of  privilege  was  abolished,  the  privilege  itself  remained :  Diier  v.  Levy 
(4  Dowl.  P.  C.  630),  IVright  v.  Skinner  {\  M.  &  W.  144).  In  Arminfiton's  case  (Palm.  403), 
"a  clerk  of  the  King's  Bench  was  sued  in  an  inferior  court  for  a  sum  under  five 
pounds,  since  the  statute  21  Jac.  1,  and  by  .lones  and  Chief  Justice,  '  A  writ  of  privi- 
lege shall  be  allowed  ;  for  the  statute  is  not  intended  to  oust  the  clerks  of  this  court 
of  their  privilege,  being  general ;'  and  accordingly  it  was  ruled."  An  attorney  defen- 
dant was  not  subject  to  the  jurisdiction  of  the  iVIiddlesex  County  Court  Act,  23  Geo.  2, 
c.  33  :  Gardner  v.  Jessop  (2  Wils.  42),  JI'ilfMre  v.  Lloijd  (1  Doug.  380  a.).  And  where 
the  plaintiff  was  an  attorney,  the  defendant  was  not  entitled  to  the  benefit  of  that 
act,  though  resident  within  the  jurisdiction  of  the  county  court:  Hussey  v.  Jf/rdan 
(1  Doug.  382,  n.).     [Parke,  B.     The  case  of  Leivis  v.  Hance  is  precisely  in  point.] 

The  Court  then  called  on 

Pearson  to  support  the  rule.  The  legislature  intended,  by  the  County  Courts  Act, 
to  abolish  all  privilege  of  suing  in  a  particular  court.  The  Court  will  not  consider 
itself  bound  by  the  case  of  Lewis  v.  Hance,  seeing  that  there  are  no  means  of  reviewing 
that  decision  in  a  [332]  court  of  error.  The  words,  "exempt  from  the  jurisdiction  of 
the  Court,"  in  the  67th  section,  may  mean  "exempt  from  the  jurisdiction  of  the 
Court  as  to  costs."  [Parke,  B.  If  the  inferior  Court  had  any  jurisdiction  over  the 
costs,  there  might  be  some  weight  in  your  argument ;  but  it  is  the  superior  Court 
which  deprives  a  party  of  costs.]  The  129th  section  contains  no  exception  :  the  words 
are,  "if  any  action  shall  be  commenced,"  &c.  It  will  be  a  great  evil  if  attornies  are 
not  compelled  to  sue  in  the  county  courts  ;  for  they  will  then  be  enabled  to  buy  up 
small  bills  of  exchange,  and  sue  upon  them  in  the  superior  courts,  for  the  mere 
purpose  of  costs.  The  legislature  could  never  have  intended  to  preserve  a  privilege 
so  open  to  abuse. 

Pollock,  C.  B.  There  has  been  a  long  current  of  authorities  shewing  that  this 
privilege  is  not  taken  away  by  the  particular  words  which  are  found  in  this  statute. 
It  is  by  no  means  an  inconvenient  mode  of  construing  statutes,  to  presume  that  the 
legislature  was  aware  of  the  state  of  the  law  at  the  time  they  passed.  If,  then,  the 
law  was,  that  by  the  use  of  such  and  such  words  the  privilege  in  question  was  not 
taken  away,  and  the  legislature  passes  an  act  in  which  similar  language  is  used,  why 
are  we  to  presume  that  they  intended  more  by  the  new  statute  than  the  old  1  Before 
we  can  decide  in  favour  of  the  defendant,  we  must  overrule  a  long  current  of 
authorities.     The  rule  will  be  discharged,  with  costs. 

Kule  discharged,  with  costs. 

[333]  In  re  Lenaghan.  Robin.son  v.  Lenaghan.  May  6  &  10,  1848.— A 
summons  in  a  plaint  in  a  county  court,  under  the  9  &  10  Vict.  c.  95,  having  been 
served  at  a  wrong  place,  the  defendant  had  no  knowledge  of  the  proceedings 
until  his  goods  were  taken  in  execution.  Before  judgment,  proof  was  given,  to 
the  satisfaction  of  the  judge,  that  the  summons  had  been  served  as  required  by 
the  80th  section.  The  judge  refused  to  set  aside  the  pi'oceedings,  except  on 
terms  to  which  the  defendant  declined  to  accede  : — Held,  that  the  judge  had 
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jurisdiction  over  the  matter,  and  that  a  prohibition  would  not  lie. — Whether 
a  prohibition  lies  under  any  circumstance  to  a  county  court  after  execution  levied, 
quiere. 

[S.  C.  5  D.  &  L.  713  ;   12  Jur.  399.] 

This  was  a  rule  calling  on  the  judge  of  the  Clerkenwell  County  Court,  and 
Robinson,  the  plaintiff,  to  shew  cause  why  a  writ  of  prohibition  should  not  issue  pro- 
hibiting the  said  Court  from  proceeding  further  in  the  said  cause,  and  why  the  sum 
of  61.  10s.  1  Id.,  paid  by  the  defendant  as  debt  and  costs  under  protest,  should  not  be 
returned  to  him. 

It  appeared  from  the  affidavits,  that,  in  the  afternoon  of  the  13th  of  January,  the 
defendant,  on  retaining  to  his  residence  at  No.  8  Highbury  Villas,  Islington,  found 
an  officer  in  possession  of  his  goods,  under  an  execution  from  the  Clerkenwell  County 
Court.  The  defendant  had  never  been  served  with  any  summons,  nor  had  he  notice 
of  any  proceedings  whatever  against  him,  until  the  execution  in  question  was  put  in. 
A  summons  had  been  taken  out,  directed  to  him  at  No.  8  St.  Paul's-Terrace,  where 
he  had  never  resided,  but  which  house  was  occupied  by  a  person  of  the  name  of  Brown. 
The  officer,  on  calling  with  the  summons,  was  told  that  the  defendant  did  not  reside 
there,  and  was  not  known  at  that  place,  but  he  persisted  in  leaving  the  summons. 
Subsequently,  notice  of  the  judgment  and  order  for  payment  were  left  at  Brown's 
house,  notwithstanding  he  refused  to  receive  them.  The  execution  issued  upon 
affidavit  of  due  service  of  the  summons,  by  leaving  it  at  the  dwelling-house  of  the 
defendant.  On  the  14th  January  the  defendant  applied  to  the  judge  of  the  county 
court  to  set  aside  the  proceedings  on  affidavit  of  the  above  facts,  whereupon  the 
following  order  was  made: — "It  is  ordered,  that,  on  the  defendant's  undertaking  to 
appear  and  defend  this  case  on  the  merits,  and  also  undertaking  to  bring  no  action 
against  the  plaintiff',  or  any  officer  of  the  court,  the  judgment  be  set  aside  ;  and  in 
default  of  giving  such  undertaking  on  Saturday  next,  it  is  ordered  [334]  that  the  said 
judgment  and  execution  be  confirmed."  The  defendant  refused  to  accede  to  these 
terms,  and  paid  the  debt  and  costs  to  the  bailiff  of  the  court,  under  protest. 

Willes,  in  last  Hilary  Term,  obtained  the  present  rule,  citing  Fergvson  v.  Malum 
(11  Ad.  &  E.  179) 

J.  Brown  now  shewed  cause.  First,  the  application  is  too  late.  At  common  law, 
a  prohibition  could  not  issue  after  execution  levied.  Li  re  Foe  (5  B.  &  Ad.  681)  was 
the  case  of  an  application  for  a  prohibition  to  a  court-martial  after  sentence  ratified 
by  the  King,  and  carried  into  execution  ;  and  Parke,  B.,  there  says,  "  If  we  granted 
the  writ  under  such  circumstances,  there  would  be  no  case,  in  which  the  party  was 
still  alive,  where  an  application  like  the  present  might  not  be  made  to  the  Court.  I, 
for  one,  should  pause  before  I  established  such  a  precedent."  Uall  v.  Nonmod  (1  Sid. 
165)  is  an  express  authority  to  shew  that  a  prohibition  cannot  issue  after  judgment 
and  execution.  The  decisions  which  may  appear  at  vaiiance  with  that  doctrine  are 
cases  in  which  the  sentence  had  a  continuing  operation,  as  In  re  the  Dean  of  York 
(2  Q.  B.  1). 

Secondly,  a  prohibition  will  not  lie  ;  for  the  Court  had  an  undoubted  jurisdiction 
over  the  subject-matter,  and  has  proceeded  in  due  course  of  law.  The  78th  section 
of  the  9  &  1 0  Vict.  c.  95,  enables  the  judges  of  the  superior  courts  to  make  rules  for 
regulating  the  practice  of  the  county  courts ;  and  one  of  those  rules  allows  process  to 
be  served  by  leaving  it  at  the  dwelling-house  of  the  party.  The  80th  section  enacts, 
"that  if,  on  the  day  so  named  in  the  summons,  or  at  any  continuation  or  adjournment 
of  the  Court  or  cause  in  which  the  summons  was  issued,  the  defendant  shall  not  appear 
or  sufficiently  excuse  his  absence,  [335]  or  shall  neglect  to  answer  when  called  in 
court,  the  judge,  upon  due  proof  of  service  of  the  summons,  may  proceed  to  the  hearing 
or  trial  of  the  cause  on  the  part  of  the  plaintiff  only,  and  the  judgment  thereupon 
shall  be  as  valid  as  if  both  parties  had  attended.  Provided  always,  that  the  judge 
in  any  such  case,  at  the  same  or  any  subsequent  court,  may  set  aside  any  judgment 
so  given  in  the  absence  of  the  defendant,  and  the  execution  thereupon,  and  may  grant 
a  new  trial  of  the  cause  upon  such  terms,  if  any,  as  to  payment  of  costs,  giving  security 
for  debts  or  costs,  or  such  other  terms  as  he  may  think  tit,  on  sufficient  cause  shewn 
to  him  for  that  purpose."  Even  though  the  bailiff  swore  falsely  as  to  the  service  of 
the  summons,  the  judge  was  bound  by  the  statute  to  give  judgment  for  the  plaintifiP. 

The  Court  then  called  on 

Ex.  Div.  X.— 17* 


522  ROBINSON    V.  LENAGHAN  2  EX.  336. 

Willes  to  support  the  rule.  The  defendant  had  no  notice  whatever  of  the  pro- 
ceedings, and  therefore  the  judgment  of  the  inferior  court  is  not  binding  upon  him. 
It  is  a  grave  question,  whether  the  legislature  has  made  the  judgments  of  these 
inferior  courts  as  binding  in  all  respects  as  those  of  the  superior  courts.  [Pollock,  C.  B. 
It  would  be  highly  inconvenient  if  the  superior  courts  were  to  be  made  courts  of 
appeal  for  mere  matters  of  fact.]  At  common  law,  a  party  sued  must  actually  have 
been  brought  into  court ;  and  it  is  submitted,  that  the  notice  now  given  is  merely 
a  waiver  of  the  necessity  of  such  appearance.  Ferguson  v.  Mahon  (11  Ad.  &  Ell.  179) 
decided,  that,  in  an  action  of  debt  on  a  judgment  in  the  Court  of  Common  Pleas  in 
Ireland,  the  defendant,  though  he  cannot  contest  the  merits  of  the  action,  or  the 
propriety  of  the  decision,  may  shew  that  the  Court  had  not  properly  jurisdiction  as 
to  the  defendant  under  the  circumstances. 

Secondly,  the  application  is  not  too  late.  In  the  case  of  [336]  The  Dean  of  Ymlc, 
the  prohibition  was  held  to  be  in  time  after  the  visitor  had  proceeded  to  sentence. 
It  al.'JO  appears,  by  Coke's  Commentary  on  the  "Articuli  Cleri  "  (2  Inst.  601,  602), 
that  a  prohibition  may  propei-ly  be  granted  after  execution.  One  of  the  objections 
there  stated  is  as  follows: — "As  touching  the  time  when  prohibitions  are  granted,  it 
seemeth  strange  to  us  that  they  are  not  only  granted  at  the  suit  of  the  defendant,  in 
the  Ecclesiastical  Court,  after  his  answer,  (whereby  he  affirmeth  the  juiisdiction  of 
the  said  Court,  and  submitteth  himself  unto  the  same),  but  also  after  allegations  and 
proofs  made  on  both  sides,  when  the  cause  is  fully  instructed  and  furnished  for 
sentence ;  yea,  after  sentence,  yea,  after  two  or  three  sentences  given,  and  after  execu- 
tion of  the  said  sentence  or  sentences,  and  when  the  party,  for  this  long-continued 
disobedience,  is  laid  in  prison  upon  the  writ  of  excommunicato  capiendo."  To  which 
was  given  the  following  answer : — "Prohibitions  by  law  are  to  be  granted  at  any  time 
to  restrain  a  court  to  intermeddle  with  or  execute  anything,  which  by  law  they  ought 
not  to  hold  plea  of,  and  they  are  much  mistaken  that  maintain  the  contrary.  .  .  .  And 
the  king's  courts  that  may  award  prohibitions,  being  informed  either  by  the  parties 
themselves  or  by  any  stranger,  that  any  rourt,  temporal  or  ecclesiastical,  doth  hold 
plea  of  that  (whereof  they  have  not  jurisdiction),  may  lawfully  prohibit  the  same,  as 
well  after  judgment  and  execution  as  before."  The  same  law  is  stated  by  Fitzherbert 
in  his  Natura  Brevium  (page  46  a.).  [Parke,  B.  It  is  not  so  much  a  question  whether 
or  not  the  defendant's  application  is  in  time,  as  whether  the  judge  had  not  jurisdiction 
under  the  80th  section  of  the  act.  But  for  that  section,  we  might  have  power  to 
interfere.]  [He  also  referred  to  Bugcjin  v.  Bennel  (4  Burr.  20.37),  and  Roberts  v.  Ilurnhy 
(3  M.  A-  W.  120),  in  support  of  the  latter  poiut.] 

[337]  Pollock,  C.  B.  I  entertain  no  doubt,  in  the  present  case,  that  the  rule 
ought  to  be  discharged.  Upon  looking  at  the  different  clauses  of  this  act  of  Parlia- 
ment, the  natural  and  plain  construction  of  them  is,  that  the  County  Court  shall  have 
jurisdiction  wherever  due  proof  is  given  to  the  judge  of  the  service  of  process.  The 
words,  in  the  80th  section,  "the  judge,  upon  due  proof  of  the  service  of  the  summons," 
do  not  require  to  be  understood  as  meaning  that  such  service  has  been  "absolutely 
proved,"  but  that  there  has  been  such  proof  as  satisfied  the  mind  of  the  judge  that 
service  of  the  process  has  been  made.  When  he  is  so  satisfied,  he  has  jurisdiction ; 
and,  by  the  provisions  of  the  statute,  our  right  to  interfere  is  at  an  end. 

Parke,  B.  I  am  of  the  same  opinion.  The  legislature  has  put  the  judgment  of 
the  county  courts  upon  the  same  footing  as  those  of  the  superior  courts.  A  person 
may  make  an  application  to  the  judge  of  the  County  Court  to  set  the  judgment  aside; 
but  if  he  does  not  do  so,  the  judgment  is  valid. 

lioLFE,  B.  I  am  of  the  same  opinion.  Mr.  Willes  reads  the  80th  section  as  if  the 
words  had  been  "on  service  of  the  summons  and  due  proof  made  thereof;"  and  not 
as  they  really  are,  "  upon  due  proof  of  the  service  of  the  summons." 

PI.ATT,  B.  The  act  leaves  the  proof  of  the  service  to  the  discretion  of  the  judge ; 
and  if  he  is  satisfied  with  the  proof  he  has  jurisdiction.  The  case  stated  in  the  Natura 
Brevium  is  very  distinguishable  from  the  present ;  for  in  that  case  there  was  some- 
thing to  be  done  which  might  ultimately  produce  fruits  by  execution  ;  but  here  the 
money  has  already  been  paid,  and  may  have  found  its  way  into  the  hands  of  the 
plaintifT. 

Kule  discharged. 
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[338]  Sanson  v.  Peice.  May  11,  1848.— A  plaintiff  having  obtained  a  verdict  for 
30s.  in  an  action  for  money  paid,  a  rule  was  made  absolute  to  enter  on  the  roll 
a  suggestion  that  the  defendant  resided  within  the  jurisdiction  of  the  Middlesex 
Count}^  Court,  and  "  that  the  plaintiff  pay  the  defendant  his  costs  of  suit,  pur- 
suant to  the  23  Geo.  2,  c.  33,  and  5  &  6  Vict.  c.  97  : " — Held,  that,  as  the  defen- 
dant's right  to  the  costs  depended  on  the  event  of  the  trial  of  the  suggestion,  the 
Court  had  no  power,  by  rule,  to  order  the  plaintiff  to  pay  them. 

[S.  C.  17L.  J.  Ex.  205.] 

This  was  a  rule  calling  on  the  defendant  to  shew  cause  why  the  taxation  of  his 
costs  should  not  be  stayed  until  after  the  trial  of  an  issue  raised  on  the  traverse  of  a 
suggestion. 

The  plaintiff  having  obtained  a  verdict  for  30s.  in  an  action  for  monej'  paid,  on 
the  21th  November  1847  a  rule  was  made  absolute  for  entering  on  the  roll  a  suggestion 
that  the  defendant  was  liable  to  be  summoned  to  the  Middlesex  County  Court,  and 
"that  the  plaintiff  do  pay  the  defendant  his  costs  of  suit,  pursuant  to  the  stats. 
23  Geo.  2,  c.  33,  and  5  &  6  Vict.  c.  97."  On  the  12th  January  last,  a  suggestion  was 
accordingly  entered;  and,  on  the  17th,  the  plaintiff  traversed  the  suggestion;  but 
the  defendant  had  not  replied  to  the  traverse.  On  the  28th  April  the  present  rule 
was  obtained. 

T.  Jones  shewed  cause,  and  submitted  that  the  application  came  too  late.  There 
was  no  error  in  the  rule  ;  and  whilst  it  remained  in  force,  the  Court  could  not  stay 
the  taxation. 

The  Court  then  called  on 

Lush  to  support  the  rule.  If  the  taxation  be  not  stayed,  the  plaintiff  will  have  to 
pay  costs,  although  he  may  ultimately  succeed  upon  the  trial  of  the  issue  raised  on  the 
suggestion.  The  order  to  pay  costs  is  a  term  which  the  Court  has  no  power  to  enforce, 
because  they  cannot  deprive  the  plaintiff  of  his  right  to  traverse  the  suggestion.  The 
costs  are  part  of  the  judgment  on  the  suggestion  ;  and  it  is  only  upon  the  record  that 
the  defendant  becomes  entitled  to  them.  The  Court  can  no  more  impose  upon  the 
plain-[339]-tiff  the  term  of  paying  costs,  than  they  can,  by  rule,  order  a  defendant  to 
pay  the  amount  of  a  verdict  found  against  him.  The  term  was  introduced  into  rules 
of  this  description  before  the  case  of  Watson  v.  Quilter  (11  M.  &  W.  760),  which 
decided  that  a  plaintiff  might  traverse  the  suggestion ;  but  since  that  case,  it  ought 
not  to  have  been  inserted.  If  the  suggestion  remains  untraversed,  the  defendant 
has  his  remedy  by  execution.  [Parke,  B.  The  statute  (23  Geo.  2,  c.  33,  s.  19)  says, 
that  no  costs  shall  be  awarded  to  the  plaintiff,  but  that  the  defendant  shall  recover 
them  ;  that  is,  by  the  record.  This  term  ought  not  to  have  been  introduced  into 
the  rule.] 

T.  Jones.  It  is  incorrect  to  say  that  the  Court  can  in  no  case  impose  this  term  ; 
they  may  clearly  do  so,  if  it  be  evident  that  the  defendant  must  succeed  on  the 
suggestion.  This  is  an  attempt  to  re-open  a  rule  after  the  interval  of  a  term,  which 
is  contrary  to  the  established  practice  :  Todd  v.  Jeffrey  (7  Ad.  &  Ell.  519  ;  3  N.  &  P. 
443).  If  the  plaintiff  could  have  shewn  any  ground  for  inducing  the  Court  to  believe 
that  the  cause  of  action  did  not  arise  in  Middlesex,  or  that  he  would  be  successful 
on  a  traverse  of  the  suggestion,  the  rule  for  entering  it  would  not  have  been  made 
absolute.  But  he  has  wholly  failed  to  do  so,  and  now  he  seeks  to  alter  its  terms. 
[Piatt,  B.  He  says  that  part  of  the  rule  should  be  struck  out  quia  improvide 
emanavit.] 

Pakke,  B.  There  is  a  contradictory  state  of  things  which  ought  not  to  be 
allowed  to  remain.  On  the  record,  there  is  a  traverse  of  the  suggestion,  and  there 
is  a  rule  of  court  ordering  the  plaintiff  to  pay  costs.  The  Court  had  no  power  to 
make  such  an  order,  and  the  taxation  of  costs  must  be  suspended  until  after  the  ti'ial 
of  the  issue  on  the  suggestion.  The  present  rule  should,  therefore,  be  absolute  [340] 
to  amend  the  former  rule,  upon  payment  of  costs,  by  striking  out  the  part  objected  to. 

Pollock,  C.  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  accordingly. 


524  HAWKINS   V.  WILKINSON  2  EX.  341. 

Hawkins  ?•.  Wilkinson.  May  11,  1848. — A  defendant  served  two  consecutive 
summonses  for  leave  to  plead  several  matters,  neither  of  which  was  attended  hy 
the  plaiiititl'.  On  the  return  of  the  second  summons,  on  which  day  the  defendant's 
time  for  pleading  expired,  he  took  out  and  served  a  third  summons,  returnable 
the  following;  day.  The  plaintiff  did  not  attend  this  summons,  but  signed  judg- 
ment after  it  was  returnable  :— Held,  that  the  third  summons  was  no  stay  of 
proceedings,  and  that  the  judgment  was  regular. 

[S.  C.  17  L.  J.  Ex.  230;  12  Jur.  659.] 

This  was  a  rule  calling  on  the  defendant  to  shew  cause  why  an  order  of  Pollock,  C.  B., 
setting  aside  a  judgment  signed  by  the  plaintiff  in  this  case,  should  not  be  rescinded. 
It  appeared  that,  on  the  8th  of  February,  the  defendant's  attorney  duly  served  a 
summons  to  plead  several  matters,  returnable  the  following  day.  No  one  attended  on 
behalf  of  the  plaintiff,  and  on  the  9th  a  second  summons  was  served,  returnable  on  the 
10th,  on  which  day  the  defendant's  time  for  pleading  expired.  This  summons  being 
called  on  in  its  turn,  and  no  one  appearing  on  behalf  of  the  plaintifl',  the  defendant's 
attorney  made  an  affidavit  of  the  service  and  attendance,  and  left  it  with  the  judge's 
clerk  for  the  purpose  of  being  signed  by  the  judge.  The  judge,  however,  left 
chambers  without  signing  the  affidavit,  whereupon  the  judge's  clerk  suggested  that  a 
third  summons  should  be  taken  out,  returnable  on  the  11th,  which  was  accordingly 
done  and  duly  served.  No  one  attended  this  summons  on  behalf  of  the  plaintiff,  and 
the  judge,  upon  affidavit  of  the  service  and  attendance,  made  the  order  to  plead 
several  matters,  and  the  pleas  were  delivered  the  same  evening.  The  defendant 
afterwards  found  that  the  plaintiff  had  signed  judgment  on  the  11th,  after  the  hour 
when  the  third  summons  was  returnable. 

Archbold  shewed  cause.  The  order  setting  aside  the  [341]  judgment  is  correct. 
A  summons  is  a  stay  of  proceedings  from  the  time  it  is  returnable;  and  there  is  no 
difference  in  that  respect  between  a  third  and  a  second  summons.  [Kolfe,  B.  After 
a  second  summons,  the  party  has  the  remedy  in  his  own  hands ;  and  therefore  there 
is  no  need  of  a  stay  of  proceedings.]  Formerly  there  must  have  been  three  summonses, 
and  an  affidavit  of  attendance  thereon,  before  a  judge  would  make  an  order  ex  parte 
(1  Tidd,  Prac.  511).  The  alteration  in  the  practice  is  an  indulgence  to  the  party, 
which  he  may  waive.  [Parke,  B.  As  the  defendant  did  not  avail  himself  of  his 
remedy,  the  other  side  might  reasonably  suppose  that  he  did  not  intend  to  pursue 
that  course.]  A  party  vvho  is  compelled  to  take  out  a  third  summons  has  the  same 
privilege  as  before.  [Piatt,  B.  Suppose  the  defendant  had  taken  out  a  fourth  or  a 
fifth  summons,  would  that  be  a  stay  of  proceedings?  It  is  difficult  to  see  what  limit 
there  is.  Parke,  B.  The  defendant  should  have  taken  care  that  the  affidavit  and 
order  were  made  on  the  day  the  second  summons  was  returnable.] 

Lush  appeared  to  support  the  rule,  but  was  not  called  upon. 

Per  Curiam. (//)  The  judgment  being  regular,  the  rule  must  be  absolute  for  setting 
aside  the  judge's  order  ;  but  the  defendant  may  have  liberty  to  set  aside  the  judgment 
on  payment  of  costs.  ^ 

fiule  accordingly.  I 

[342]  Tattersall  v.  Parkinson.  May  11,  1848.— A  cause  and  all  matters  in 
difference  between  the  parties  were  referred  to  two  arbitrators  and  an  umpire  : 
the  costs  of  the  cause  to  abide  the  result.  The  umpire  awarded  that  all  further 
proceedings  in  the  cause  should  thenceforth  cease  and  be  no  fnither  prosecuted,  and 
that  the  plaintiff  should  pay  to  the  defendant  12s  Okl,  found  to  be  due  to  him. 
A  demand  was  made  of  211.  KJs.  2d.,  being  the  costs"  in  the  cause,  but  not  of  the 
12s.  Oid.  A  rule  having  been  obtained,  calling  on  the  plaintiff  to  shew  cause 
why  he  should  not  pay  the  defendant  both  those  sums,  the  Court,  considering 
the  validity  of  the  award  doubtful,  refused  to  make  the  rule  absolute  even  as  to 
the  sum  demanded. 

[S.  C.  17  L.  J.  Ex.  208.] 

This  was  a  rule  calling  on  the  plaintifl'  to  shew  cause  why  he  should  not  pay  to 
the  defendant  the  sums  of  211.  16s.  2d.  and  12s.  Oid.,  pursuant  to  an  award. 

(//)  Pollock,  C.  B.,  Parke,  B.,  Eoife,  B.,  and  Piatt,  B. 
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It  appeared  from  the  affidavits,  that  an  action  was  brought  b}'  the  plaintifl' against 
the  defendant,  in  which  several  issues  were  raised ;  and  that,  by  a  judge's  order,  all 
matters  in  difference  between  the  parties  were  referred  to  two  arbitrators,  with  power 
to  appoint  an  umpire :  the  costs  of  the  cause  to  abide  the  result,  and  the  costs  of  the 
reference  and  award  to  be  in  the  discretion  of  the  arbitrators.  The  umpire  awarded, 
"that  all  further  proceedings  in  the  said  cause  shall  henceforth  cease,  and  be  no 
further  prosecuted  : "  that  the  plaintiff  should,  on  a  certain  day,  "  pay  to  the  defendant 
12s.  Oid.,  being  the  amount  found  due  to  him,  and  that,  upon  payment  thereof,  the 
defendant  should  deliver  to  the  plaintiff  the  four  ash-pans  mentioned  in  the  particulars 
of  the  matters  in  difference;"  and  "that  each  of  them,  the  plaintiff  and  defendant, 
should  bear  and  pay  his  own  costs  of  the  reference,  and  that  the  costs  of  the  award 
should  be  borne  and  paid  by  them  in  equal  moieties."  A  personal  demand  of  the  sum 
of  211.  16s.  2d.,  being  the  costs  in  the  cause,  had  been  made  upon  the  plaintiff,  and 
payment  refused  ;  but  no  demand  had  been  made  of  the  sum  of  12s.  OJd. 

Pashley  shewed  cause.  First,  the  award  is  bad  upon  the  face  of  it.  The  costs  of 
the  cause  are  to  abide  the  result ;  but  there  is  no  result  in  favour  of  either  party  :  the 
umpire  only  awards  that  all  proceedings  in  the  cause  shall  thenceforth  cease.  Where 
a  replevin  suit  was  referred  to  arbitration,  the  costs  of  the  suit  to  abide  the  event,  and 
the  arbitrators  awarded  that  the  plaintiff  should  pay  to  the  defendant  61.,  and  that 
the  action  should  be  no  further  prosecuted,  [343]  it  was  held,  that  the  award  did  not 
shew  who  ought  to  pay  the  costs,  and  consequently  was  not  final :  In  re  Leeming  and 
Fearnley  (5  B.  &  Ad.  403).  The  Court  there  say,  that  "it  must  appear  by  the  award 
that  the  action  is  finally  determined  in  favour  of  one  of  the  parties,  or  else  it  cannot 
be  ascertained  how  the  costs  are  to  go."  Blanchani  v.  Lilly  (9  East,  497)  is  dis- 
tinguishable ;  for  theie  the  arbitrator  awarded  that  certain  actions  be  discontinued, 
and  that  each  party  pay  his  own  costs,  which  was,  in  effect,  an  award  of  a  stet  pro- 
cessus. Secondly,  there  has  been  no  demand  of  the  sum  of  1 2s.  Oid.  ;  and  the 
authorities  shew  that,  in  a  case  of  this  kind,  a  demand  is  equally  necessary  as  on  a 
motion  for  an  attachment:  Rickanis  v.  Patlerson  (8  M.  &  W.  313),  IFimumd  v.  HouU 
(14  M.  &  W.  197). 

Hugh  Hill,  contra.  First,  the  rule  may  be  absolute,  at  least  as  to  the  211.  16s.  2d., 
which  sum  has  been  demanded.  [Parke,  B.  You  do  not  release  the  12s.  OJd.]  It 
may  be  made  part  of  the  rule,  that  the  claim  to  the  12s.  OJd.  has  been  abandotied. 
[Parke,  B.  You  cannot  have  a  rule  absolute  in  this  case,  unless  you  could  have  an 
attachment.  I'he  defendant  ought  not  to  make  this  application  as  it  were  piecemeal.] 
Secondly,  the  award  is  suthcient.  The  costs  are  to  abide  the  result,  not  the  event. 
It  is  clear  that  nothing  is  due  to  the  plaintiff;  therefore  the  decision  in  the  action  is 
against  him.  In  addition  to  that,  he  is  ordered  to  pay  the  defendant  the  sum  of 
12s.  Oid.  found  due  to  the  lattei'.  [Kolfe,  B.  If  the  defendant  were  indebted  to  the 
phiintiff  in  201.,  and  the  plaintiff"  indebted  to  the  defendant  in  201.  12s.  Okl ,  then  the 
award  would  be  correct.]  Every  intendment  will  be  made  in  favour  of  the  award  ; 
and,  in  the  view  suggested,  it  is  perfectly  correct. 

[344]  Pollock^  C.  B.  I  do  not  come  to  that  conclusion  with  sufficient  certainty 
to  induce  me  to  think  that  we  ought  to  exercise  the  extraordinary  power  of  the  Court 
in  enforcing  the  awaid.     The  rule  must  be  discharged  with  costs. 

Parke,  B.,  and  Rolfe,  B.,  concurred. 

Kule  discharged  with  costs. 

Faviell  v.  The  Eastern  Counties  Railway  Company.  May  11  &  26,  1848.— 
A  writ  having  issued  in  an  action  of  debt  against  an  incorporated  railway 
companv,  the  defendants'  attorney  consented  to  a  judge's  order  referring  to 
arbitration  "the  claims  of  the  plaintiff  in  the  action."  The  plaintiff  claimed, 
before  the  arbitrator,  a  sum  for  extra  work  occasioned  by  the  defendants'  breach 
of  covenant  in  not  giving  the  jilaintiff  possession  of  certain  land  at  a  stipulated 
time.  The  arbitrator  entertained  this  claim,  though  objected  to,  and  awarded 
the  i^laintiff'  a  sum  in  respect  of  it.  The  Couit  having  refused  to  set  aside  the 
award — Held,  (on  motion  to  enforce  it  under  the  1  &  2  Vict.  c.  110),  first,  that 
if  the  matter  in  dispute  were  not  within  the  jurisdiction  of  the  arbitrator,  the 
defendants  should  have  applied  to  the  Court  to  revoke  the  submission  ;  but  not 
having  done  so,  and  the  plaintiff  having  set  up  this  matter  as  "  a  claim  in  the 
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action,"  and  the  arbitrator  having  so  decided  in  respect  of  it,  his  award  was 
l)indinf',  however  erroneous. — Secondly,  that  the  submission  was  valid,  though 
the  attorney  had  no  authority,  under  seal,  to  defend  or  refer  the  cause. 

[S.  C.  6  D.  &  L.  54;  17  L.  J.  Ex.  297.  Keferred  to,  Smith  v.  Troup,  1849,  7  C.  B. 
757;  Chambers  v.  Mason,  1858,  5  C.  B.  (N.  S.)  59;  Kirk  and  Randall  v.  East  and 
West  India  Dock  Company,  1886,  55  L.  T.  245  :  reversed,  12  A.  C.  738.] 

Martin  moved  for  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  award 
made  in  this  cause  should  not  be  set  aside.     In  the  year  1841,  the  plaintiff  entered 
into  a  contract  under  seal  with  the  Eastern  Counties  Railway  Company  for  the  con- 
struction of  certain  portions  of  their  line  at  a  stipulated  price,  and  according  to  certain 
drawings,  plans,  and  specifications.     The  deed  contained  a  clause  that  the  plaintiff 
should  not  be  entitled  to  charge  for  any  alteration  or  addition,  unless  made  under  the 
sanction  of  a  note  in  writing  signed  by  two  of  the  directors  of  the  Company.     The 
deed  also  contained  a  covenant  by  the  Company  to  deliver  possession  of  certain  land 
to  the  plaintiff  within  a  specified  [345]  time,  for  the  purpose  of  executing  his  contract. 
A  portion  of  the  work  consisted  of  an  extensive  embankment,  which  the  nature  of  the 
soil  rendered  difficult  and  expensive  to  construct,  and  which,  as  the  plaintiff  alleged, 
was  rendered  the  more  so  by  reason  of  the  defendants'  having  failed  to  put  him  in 
possession  of  the  land  at  the  stipulated  time.     The  plaintiff  proceeded  with  the  work, 
and  sent  in  a  claim  of  10,.3071.  Os.   Id.  for  extra  expenses  incurred  by  him  in  the 
execution  of  his  contract,  by  being,  as  he  alleged,  delayed  by  the  Company  in  getting 
possession  of  the  land.     This  claim  having  been  disallowed,  the  plaintiff  brought  the 
present  action  of  debt  for  work  and  labour,  to  recover  that  sum,  together  with  a 
portion  of  the  stipulated  price,  amounting  in  the  whole  to  about  15,0001.     The  writ 
was  tendered  to  the  defendants'  attorney,  who  thereupon  consented  to  refer  the  matter 
to  a  legal  arbitrator,  and  a  judge's  order  was  diawn  up,  by  which  "the  claims  of  the 
plaintiff  in  this  action,  and  the  set  off  of  the  defendants'  therein,"  were  alone  referred. 
It  was  urged  before  the  arbitrator,  that  the  plaintiff  was  not  entitled  to  recover  in 
this  action  of  debt  the  amount  of  the  extra  work  occasioned  by  the  non-delivery  of 
the  land,  and   that  his  only  remedy  was  by  action  for  damages  for  the  breach  of 
covenant.    The  arbitrator,  however,  received  evidence  of  the  extra  work,  and  awarded 
"  that  the  plaintiff  was  entitled  to  recover,  in  respect  of  his  said  claim,  the  sum  of 
14,4101.  Os.  7d.,  and  that  the  defendants  were  entitled,  in  respect  of  their  set-off  in 
the  said  action,  to  the  sum  of  18201.  1  Is.,  and  that  the  plaintiif  was  entitled  to  recover 
the  balance,  the  sum   of  12,5891.   9s.   7d.''     The  defendants'  attorney  deposed,  that 
he  had  no  authority  under  the  seal  of  the  Company  to  sign  the  consent  to  the  refer- 
ence, but  was  only  verbally  authorised  b}'  the  chairman  of  the  directors,  and  that  he 
had  no  warrant  to  defend  made  out  or  executed  in  any  way,  and  that  there  was  no 
entry  of  record  ever  made  in  respect  of  any  such  warrant. 

[346]  Martin.  The  arbitrator  has  exceeded  his  jurisdiction.  The  submission  was 
solely  of  claims  in  an  action  of  debt ;  but  the  arbitrator  has  awarded  the  plaintiff  the 
extra  expenses,  which  could  onl}'  be  recovered  as  damages  in  an  action  of  covenant. 
[Pollock,  C.  B.  The  arbitrator  may  have  made  a  mistake  in  point  of  law  ;  but  that  is 
no  ground  for  setting  aside  the  award.  Parke,  B.  If  the  arbitrator  had  found  in 
terms  that  the  plaintiff  was  entitled  to  so  much  damages,  the  award  would  have  been 
void  as  to  that.  The  question  here  was,  whether  the  sum  claimed  for  extra  work  was 
a  debt,  and  the  arbitrator  finds  it  was.]  The  arbitrator's  attention  was  called  to  the 
nature  of  the  claim,  and  he  persisted  in  receiving  the  evidence.  [Pollock,  C.  B  Then 
you  might  have  applied  to  the  Court  or  a  judge  to  revoke  the  submission.]  A  refer- 
ence of  all  debts  does  not  give  the  arbitrator  any  jurisdiction  over  damages.  [Parke,  B. 
It  is  simply  the  case  of  an  erroneous  decision  ;  and  if  parties  choose  to  refer  a  matter 
to  a  judge  of  their  own  selection,  they  are  bound  by  his  decision,  both  in  fact  and 
law.     The  fallacy  lies  in  assuming  that  the  arbitrator  has  exceeded  his  jurisdiction.] 

Martin  then  moved  to  set  aside  the  order  of  reference.  The  Company,  being  a 
corporation,  could  not  become  parties  to  a  reference,  except  by  a  submission  under 
their  common  seal.  An  order  of  reference  is  a  mere  agreement  between  the  partie.s, 
sanctioned  by  a  judge,  and  only  differs  from  an  ordinary  agreement  insomuch  as  it 
may  be  made  a  rule  of  court,  and  its  performance  enforced  in  a  more  summary  way 
than  by  action.  [Pollock,  C.  B.  The  same  objection  would  apply  to  an  order  of  Nisi 
Prius ;  so  that,  according  to  your  argument,  a  corporation  could  never  refer  a  ease 
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after  the  jury  were  sworn.  Parke,  B.  By  usage,  an  attorney  may  refer  a  case  in 
which  he  is  employed  as  attorney.]  Here  there  is  a  further  objection,  that  [the 
attorney  himself  was  not  appointed  under  seal.  [Pollock,  C.  B.  If  you  are  right, 
you  do  not  want  our  assistance.  [347]  In  any  attempt  to  enforce  the  award,  you  can 
defend  yourself  on  these  grounds.  If  we  were  to  set  aside  the  award,  we  should 
deprive  the  plaintiff  of  the  opportunity  of  having  the  matter  settled  by  a  court^of 
error. 

Rules  refused. 

Knowles,  for  the  plaintiff,  obtained  a  rule  under  the  1  &  2  Vict.  c.  110,  calling  on 
the  defendants  to  shew  cause  why  they  should  not  pay  to  the  plaintiff  12,5891.  9s.  7d., 
the  sum  awarded  to  him. 

Martin,  Willes,  and  Prentice  shewed  cause  in  Trinity  Term  (May  26).  The  Court 
will  not  enforce  the  award  in  a  summary  manner,  but  will  allow  the  defendants  an 
opportunity  of  rai.sing  the  objection  by  plea.  An  arbitrator  cannot  give  himself 
jurisdiction  by  improperly  deciding  upon  a  matter  not  submitted  to  him.  In  that 
respect,  there  is  no  difference  between  an  arbitrator  and  an  inferior  court :  Rolerts  v. 
Uumhy  (3  M.  &  W.  120).  It  is  conceded,  that  if  an  arbitrator  makes  a  wrong  decision 
in  point  of  fact,  upon  a  matter  within  his  jurisdiction,  such  decision  is  final  and  conclu- 
sive ;  but  the  objection  here  is,  that  the  arbitrator  has  determined  a  matter  to  be 
within  his  jurisdiction  which  the  parties  never  submitted  to  him.  In  Viner's  Abr., 
tit.  "  Arbitrement,"  (D.)  6,  7,  it  is  said,  "If  a  submis.sion  be  of  all  actions  personal, 
sectis  et  querelis,  the  arbitrator  cannot  make  an  award  of  any  suit,  action,  or  quarrel 
which  is  real,  but  only  of  such  which  are  personal ;  for  the  word  '  personal '  refers  to 
all  which  comes  after  in  the  copulative ;  but  if  the  submission  had  been  of  all  actions 
personal,  ac  sectis  et  querelis,  the  arbitrator  might  have  made  an  award  of  real  things  ; 
for  the  word  'ac'  disjoins  them."  So  here,  the  submission  being  of  matters  of  debt 
alone,  the  arbitrator  had  no  power  to  decide  upon  a  claim  [348]  which  formed  the 
subject  of  unliquidated  damage  :  Macintosh  v.  The  Midland  Counties  Eailway  (l-l  M.  & 
W.  54:8).  The  excess  of  jurisdiction  may  be  shewn  by  plea :  Mitchell  v.  Staveley 
(16  East,  58);  Kiiuf  x.  Boweii  (8  M.  &  W.  625);  and  the  defendants  ought  to  have 
the  opportunity  of  doing  so.  On  the  same  principle,  the  Court  of  Queen's  Bench 
quashes  a  conviction  where  justices  have  acted  without  jurisdiction,  or  grants  a 
mandamus  where  they  have  erroneously  decided  that  they  have  no  jurisdiction. 
Besides,  this  proceeding  is  a  substitute  for  the  remedy  by  attachment,  and  is  governed 
by  the  same  rules,  and  no  attachment  can  be  granted  against  a  corporation. 

Secondly,  there  was  no  valid  submission.  Prior  to  the  rules  of  Hilary  Term, 
4r  A\  ill.  4,  ss.  4,  15,  warrants  of  attorney  to  sue  or  defend  must  have  been  entered  of 
record.  A  corporation  cannot  appear  to  an  action,  except  by  warrant  of  attorney, 
under  the  corporate  seal :  Hex  v.  The  City  of  Chester  (2  Show.  .366  ;  1  Skin.  154).  In 
Plowden,  91,  it  is  expressly  laid  down,  that  a  corporation  "cannot  appear  by  bailiff, 
without  ha^-ing  a  warrant  in  writing."  This  is  the  case  of  an  unauthorised  appearance 
by  an  attorney,  and  is  distinguishable  from  Bacon  v.  Du  Barry  (Carth.  412),  inasmuch 
as  there  the  attorney  had  himself  executed  the  arbitration  bond.  Filmer  v.  Delber 
(3  Taunt.  486)  is  the  only  decision  that  an  attorney  may  refer  a  cause  against  the 
express  direction  of  his  client ;  and  it  is  contrary  to  all  principle  that  an  agent  should 
have  power  to  bind  his  principal  by  a  contract  which  the  latter  has  forbidden. 
[Piatt,  B.  As  between  attorney  and  client,  you  may  be  right ;  but  surely  an  attorney, 
duly  appointed,  has  authority  to  bind  his  client  as  to  third  persons.  Alderson,  B. 
How  is  the  other  side  to  know  whether  the  attorney  has  authority  or  not  ?  In  Bayley 
v.  Buckland  (1  Exch.  1),  the  Court  laid  down  the  rule,  that,  where  a  [349]  defendant 
had  notice  of  the  action,  and  an  attorney,  without  authority,  appeared  for  him,  the 
proceedings  would  not  be  set  aside  ;  otherwise,  if  the  defendant  had  no  notjce.  The 
principle  of  that  ease  governs  this.]  Biddtll  v.  Dowse  (6  B.  &  C.  255)  shews  that  a 
submission  by  an  attorney,  who  appeared  for  an  infant,  is  void.  [Alderson,  B.  In 
that  case  there  was  no  consent  by  the  infants,  or  any  person  representing  them,  for 
they  could  not  appoint  an  attorney.] 

The  Attorney-General,  in  support  of  the  rule,  called  the  attention  of  the  Court  to 
certain  parts  of  the  affidavits,  by  which  it  appeared  that  the  sum  in  dispute  was 
claimed  by  the  plaintiff,  in  his  particulars,  as  a  debt  due  in  the  action.  (He  was  then 
stopped  by  the  Court.)     As  to  the  second  point,  he  argued  that,  the  attorney  having 


528  FAVIELL   V.  THE    EASTERN    COUNTIES   RAILWAY  CO.         2  EX.  350. 

described  himself  in  the  affidavits  as  such,  it  must  be  taken  that  he  was  properly 
appointed,  and  that  he  had  authority  to  bind  the  corporation  by  any  act  done  by  him 
in  the  conduct  of  the  suit. 

Pollock,  C.  B.  The  only  arguable  point  is,  whether  the  arbitrator  has  exceeded 
his  juiisdiction  in  awarding  conipen-sation  to  the  plaintiff  in  respect  of  his  claim  for 
extra  work.  This  is  said  to  be  a  fit  matter  for  the  decision  of  the  Court,  upon  the 
question  being  raised  by  plea.  But  the  arbitrator  has  already  decided  that  this  claim 
is  a  debt.  If,  indeed,  on  a  reference  of  all  claims  in  an  action  of  debt,  the  arbitrator 
were  to  entertain  a  claim  for  damages  in  an  action  of  assault  or  criminal  conversation, 
probably  the  Court,  if  the  subject  were  brought  before  them,  would  not  allow  the 
reference  to  proceed  ;  but  upon  the  facts  now  before  us  the  question  is  not  whether 
the  arbitrator  has  exceeded  his  jurisdiction,  but  whether  he  has  decided  the  matter 
in  dispute.  The  question  before  him  was,  whether  [350]  this  claim  for  extra  work 
was  a  claim  in  the  action,  or  mere  damages  ;  the  reference  goes  on,  and  the  arbitrator 
comes  to  the  conclusion  that  it  is  a  claim  in  the  action,  and  that  the  plaintiff  is  entitled 
to  a  certain  sum  in  respect  of  it.  Whether  correctly  or  incorrectlj',  he  has  decided 
the  matter,  and  his  award  is  conclusive. 

Alderson,  B.  I  am  of  the  same  opinion.  I  was  at  first  struck  by  the  argument, 
that  the  extent  of  the  arbitrator's  jurisdiction  could  not  be  interpreted  by  his  own 
judgment,  and  I  still  think  so.  But  here  the  arbitrator  had  a  general  jurisdiction 
over  the  matter,  because  the  reference  was  of  the  plaintiff's  "  claims  in  the  action," 
and  the  plaintiff  claimed  this  amount  of  damage  as  a  debt.  He  may  be  wrong  in  his 
view,  and  the  arbitrator  also  wrong  in  taking  it  into  consideration  ;  but  when  the 
defendants  .saw  the  arbitrator  entertaining  a  question  which  he  ought  not  to  entertain, 
it  was  their  duty  to  interpose  and  apply  to  a  judge,  for  the  purpose  of  being  allowed 
to  revoke  the  submission,  which,  no  doubt,  would  have  been  granted,  had  it  appeared 
by  affidavit  that  the  arbitrator  intended  to  exceed  his  jurisdiction.  The  question  as 
to  the  construction  of  the  submission  would  then  have  been  raised  before  the  judge  ; 
but,  instead  of  doing  that,  the  defendants,  though  they  find  the  arbitrator  going  on, 
do  not  interpose,  but  make  the  question  one  for  his  determination,  and  he  has 
determined  it.  The  extent  of  the  arbitrator's  jurisdiction  is  to  be  taken  according  to 
the  plain  words  of  the  submission,  namely,  of  the  "claims"  which  the  plaintiff' makes 
in  the  action,  and  this  is  one. 

With  respect  to  the  other  point,  I  concur  in  opinion  with  the  Lord  Chief  Baron. 
Parties  suing  a  corporation  would  be  grievously  injured  if  they  were  obliged  in  all 
ca.ses  to  inquire  whether  the  attorney  for  the  corporation  was  authorised  under  seal. 

KoLFE,  B.  I  am  of  the  same  opinion.  Let  us  see  what  [351]  was  referred  to  the 
arbitrator.  In  the  language  of  the  affidavit,  it  is  "the  claims  of  the  plaintiff' in  this 
action,  and  the  set-ofF  of  the  defendants  therein."  If,  then,  the  sum  in  dispute  was 
one  of  the  plaintiff's  claims  in  the  action,  the  objection  fails.  It  is  clear,  from  the 
affidavits,  that  the  plaintiff  claimed  a  sum  of  15,0001.  for  debt,  which  included  this 
extra  work  ;  and  after  that,  it  is  impossible  to  say  it  was  not  referred  to  the  arbitrator 
to  determine  whether  or  no  the  claim  in  question  was  a  debt.  The  arbitrator  has 
decided  that  it  could  be  established  as  a  debt,  and  has  awarded  accordingly.  I  also 
concur  as  to  the  other  point. 

Pl.\TT,  B.  I  also  think  that  the  rule  ought  to  be  absolute.  An  attorney  who 
has  once  appeared  for  a  party  has  jurisdiction  over  the  cause,  and  may  refer  it.  If 
the  attorney  acted  without  authority,  and  the  client  is  injured,  he  has  a  remedy  by 
action  against  the  attorney.  Here  the  attorney  having  in  fact  appeared  for  the  defen- 
dants, they  are  estopped  from  saying  that  he  was  not  properly  appointed,  and  having 
authority  to  appear,  he  had  also  authority  to  conduct  the  whole  case. 

With  regard  to  the  other  point,  when  it  comes  to  be  understood,  it  is  perfectly 
plain.  The  defendants  in  effect  say,  "  I  only  refer  this  claim  if  you,  the  plaintiff,  can 
establish  it  to  be  a  debt."  By  the  judgment  of  the  arbitrator,  the  plaintiff"  did 
establish  it  to  be  a  debt. 

Kule  absolute. 

End  of  Easter  Term. 
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[352]    Exchequer  Reports.    Easter  Vacation,  11  Vict. 

Allen  r.  Sharp.  May  15,  1848. — An  assessment  under  the  Assessed-Tax  Acts  is 
final  and  conclusive,  unless  appealed  against  in  the  manner  prescribed  by  the 
43  Geo.  3,  c.  99,  s.  24.  Therefore,  where  a  partj^  was  assessed  to  the  duty 
imposed  on  "  horse-dealers," — Held,  that  the  decision  of  the  assessor,  that  the 
party  was  a  horse-dealer,  however  erroneous,  could  not  be  questioned  in  an  action. 
— Qufere,  whether  a  person  who  for  commission  sells  by  auction  or  private  contract 
the  horses  of  others,  is  a  "  horse-dealer  "  within  the  Assessed-Tax  Acts. — Replevin 
lies  in  every  case  of  an  alleged  wrongful  taking  of  goods. 

[S.  C.  17  L.  J.  Ex.  209.     Referred  to,  Attmiey-Gemral  v.  M'Cormad;  [1903]  2  Ir.  R. 
517;  Livingstone  v.  Westminster  Oorpnration,  [1904]  2  K.  B.  119.] 

Replevin  of  goods  and  chattels.  Avowry,  that,  on  the  5th  of  April,  1844,  and 
from  thence  until  and  on,  and  to  the  end  of  the  5th  of  April,  1845,  and  from  thence 
until  the  end  of  the  5th  of  April,  1846,  and  from  thence  until  and  at  the  said  time 
when,  &c.,  the  plaintiff  did,  in  the  parish  of  St.  Anne,  in  the  district  of  St.  Anne,  &c., 
exercise  and  carry  on  the  trade  and  business  of  a  horse-dealer,  and  was,  during  all  the 
times  aforesaid  respectively,  an  inhabitant  of  the  said  parish,  within  the  district,  &c., 
aforesaid  ;  that,  after  the  5th  of  April,  1845,  and  before  the  20th  of  June  in  the  last- 
mentioned  year,  J.  S.  and  E.  W.,  then  being  the  assessors  duly  appointed  according 
to  the  several  acts  of  Parliament  passed  for  levying  the  several  duties  of  assessed 
taxes,  and  relating  thereto,  and  in  all  respects  duly  qualified  to  make  the  assessments 
hereinafter  mentioned,  and  having  theretofore  and  after  their  appointment,  to  wit, 
on  &c.,  taken  the  oath  required  to  be  taken  by  such  assessors,  before  they  acted  as 
such  assessors,  according  to  the  said  acts  of  Parliament,  did  make  an  assessment  upon 
the  several  inhabitants  of  the  parish  of  St.  Anne,  West-[353]-minster,  pursuant  to 
the  said  acts,  for  the  year  ending  the  5th  of  April,  1846,  which  said  assessment  was 
then,  before  the  said  20th  of  June,  to  wit,  on  &c.,  duly  and  according  to  the  said  acts 
of  Parliament,  certified  upon  oath  by  the  said  J.  S.  and  E  W.,  to,  and  allowed,  according 
to  the  directions  of  the  said  acts  of  Parliament,  by  J.  R.  and  P.  T.,  then  being  two  of 
the  commissioners  for  the  affairs  of  taxes  acting  for  the  said  district  of  St.  Anne, 
according  to  the  acts  of  Parliament,  itc.  ;  that,  in  and  bv  the  said  assessment,  he  the 
plaintiff,  as  such  inhabitant  as  aforesaid,  and  a  person  so  exercising  the  said  trade 
and  business  in  the  said  parish,  &c.,  was,  by  the  said  J.  S.  and  E.  W.,  then  being  such 
assessors  as  aforesaid,  assessed  in  the  sum  of  251.,  as  and  for  the  duties  of  221.  10s. 
and  21.  10s.  payable  by  horse-dealers,  under  the  48  Geo.  3,  and  52  Geo.  3  for,  amongst 
other  things,  granting  duties  payable  by  persons  who  should  use  or  exercise  the  trade 
and  business  of  a  horse-dealer  within  the  cities  of  London  and  Westminster',  &c. ;  and 
also  in  the  further  sum  of  21.  16s.  lOd.,  part  whereof,  to  wit,  21.  10s.,  was  the  addi- 
tional duty  of  101.  per  cent,  upon  the  said  sum  of  251. — that  is  to  say,  such  additional 
duty  of  101.  per  cent,  as  was  granted  to  our  Lady  the  now  Queen,  by  the  statute  passed 
in  the  third  year  of  her  reign,  for  granting  to  her  .said  Majesty  duties  of  customs, 
excise,  and  assessed  taxes,  and  the  residue  of  which  said  sura  of  21.  16s.  lOd.  was 
such  additional  duty  of  101.  per  cent,  granted  by  the  last-mentioned  act  upon  and  in 
addition  to  certain  other  duties,  amounting  to  31.  8s.  9d.,  in  which  the  plaintiff  was 
duly  assessed  in  and  b\'  the  said  assessment,  and  to  the  payment  of  which,  and  to 
be  so  assessed  as  aforesaid,  he  the  plaintiff  was,  according  to  the  said  several  statutes 
relating  to  assessed  taxes,  liable,  '.'"he  avowry  then  alleged  the  payment  by  the 
plaintiff  of  the  said  sums  of  31.  8s.  9d.  and  6s.  lOd.  ;  the  due  appointment  of  the 
defendant,  bv  the  commissioners,  as  collector  of  the  said  duties  ;  the  delivery  to  him 
of  a  warrant  by  the  commissioners,  [354]  requiring  him  to  distrain  on  nonpayment 
thereof;  the  demand  by  the  defendant  upon  the  plaintiff' of  the  said  duties  of  251.  and 
21.  10s.  ;  a  refusal  by  tlie  plaintiff' to  pay  the  same,  and  the  taking  of  the  goods  and 
chattels  in  the  declaration  mentioned  by  the  defendant  as  such  collector,  and  by  virtue 
of  the  said  warrant,  as  and  for  a  distress  for  the  said  sura  of  271.  10s.  so  in  arrear : 
Verification. 

Replication,  de  injuria. 

At  the  trial  of  the  cause,  a  verdict  was  found  for  the  defendant,  by  consent,  and 
subject  to  the  opinion  of  the  Court,  on  the  following  case. 
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The  avowiy  was  admitted  by  the  plaintiff  to  be  entirely  true,  except  so  far  as 
relates  to  the  plaintiff  having  used  or  exercised  the  trade  and  business  of  a  horse- 
dealer,  or  being  or  having  been  liable  to  bo  assessed  for  the  duty  payable  by  horse- 
dealers,  or  persons  using  or  exercising  the  trade  or  business  of  horse-dealers. 

The  duty  was  imposed  under  the  provisions  of  the  stat.  48  Geo.  3,  c.  5.5,  Sched.  (H), 
and  52  Geo.  3,  c.  93,  Sched.  (H),  whereby  it  is  made  payable  by  every  person  who 
shall  use  or  exeicise  the  trade  and  business  of  a  horse-dealer. 

As  to  the  plaintiffs  liabilitj'  to  be  so  assessed,  the  following  were  the  facts  admitted 
at  the  trial,  and  on  which  the  plaintiff  contended  that  he  was  not  liable: — 

The  plaintiff,  during  the  time  in  I'espect  of  which  the  assessment  was  made,  as 
hereinafter  mentioned,  viz.  from  the  5th  of  April,  1844,  to  the  5th  of  April,  1845,  was 
the  propi'ietor  of  Aldridge's  Repository,  in  Upper  St.  Martin's-laue,  in  the  parish  of 
St.  Anne,  Westminster,  and  there  cariied  on  the  business  of  selling  horses  and  carriages, 
harness,  and  other  things,  for  persons  upon  commission.  The  repository  was  open 
to  all  persons  desirous  of  selling  property  of  that  description  ;  and  the  general  mode  of 
selling  was  by  public  auction.  These  sales  took  place  periodically,  viz.  once  a  week 
in  the  winter  months,  and  twice  in  each  week  in  the  summer  months ;  and  the  horses 
or  carriages,  [355]  or  other  property,  were  generally  sent  into  the  plaintiff's  premises  a 
few  days  pi'eviously  to  the  day  on  which  they  were  to  be  sold.  They  were  arranged 
in  lots,  and  catalogues  and  pai-ticulars  of  sale  were  printed  and  distributed;  and  the 
property  was  then  put  up  for  sale  by  public  auction  by  the  plaintiff  or  his  manager, 
upon  the  premises.  If  the  same  was  sold,  the  plaintiff  charged  the  seller  a  commis- 
sion of  51.  per  cent,  upon  the  purchase-money,  and  also  a  further  sum  for  the  keep  of 
the  horses  or  standing  of  the  carriages  or  other  property  until  the  time  of  sale.  If 
the  same  was  not  sold,  the  plaintiff  charged  from  5s.  to  7s.  6d.  for  putting  it  up  by 
auction,  and  the  keep  or  standing,  as  before  stated.  Where  the  property  was  put  up 
for  sale,  but  was  not  sold  by  public  auction,  the  plaintiff  occasionally  sold  it  after  the 
auction  for  the  owner  by  private  contract,  and  he  then  made  the  same  charges  as  if 
it  had  been  sold  by  auction.  The  number  of  horses  sold  by  the  plaintiff  foi'  other 
persons,  between  the  5th  of  April,  1844,  and  the  5th  of  April,  1845,  otherwise  than 
by  public  auction,  was  to  that  of  the  sales  of  public  auction  in  the  proportion  of  about 
three  to  one  hundred. 

The  plaintiff  also  occasionally,  but  very  rarely,  received  horses  and  carriages  and 
other  property  from  other  persons  for  sale  by  private  contract  on  their  account,  but 
not  exceeding  six  instances  in  the  course  of  any  one  year,  and  he  then  charged  com- 
mission as  upon  a  sale  by  auction,  and  the  keep  or  standing  if  sold  ;  and,  if  not  sold, 
then  only  the  keep  or  standing  to  the  proprietors  of  such  property.  The  business 
carried  on  by  the  plaintiff  was  simply  selling  horses  and  carriages  and  other  property, 
in  the  way  before  described,  for  and  as  the  property  of  other  persons.  He  did  not 
buy  horses  or  carriages,  or  other  property  on  his  own  account,  in  the  way  of  trade 
or  bu.sincss.  The  plaintiff's  principal  business  was  selling  horses  and  carriages  by 
auction  as  before  mentioned,  but  he  also  frequently  sold  by  auction  or  commission  for 
other  persons,  being  the  owners  thereof,  harness"  and  stable  [356]  utensils,  and  the 
stock  of  horse-dealers  and  people  employing  horses  and  carriages,  and  occasionally  also 
leases  of  the  premises  on  which  the  business  of  such  pei'sons  had  been  carried  on.  The 
plaintiff  also,  on  all  his  printed  posting-bills  and  catalogues  of  sale,  printed  and  issued 
the  following  notice  :—"  The  public  is  respectfully  requested  to  take  notice,  that  the 
business  of  Aldridge's  Repository  is  strictly  confined  to  sales  by  auction  and  com- 
mission, there  being  no  dealing  on  the  part  of  the  proprietor,  nor  by  any  person 
employed  by  him,  to  operate  to  the  prejudice  of  either  buyers  or  sellers  ;  and  that 
under  no  circumstances  is  the  practice  of  misrepresenting  the  ownership  of  hoi-ses  ever 
resoited  to.  '1  he  days  of  payment  for  the  proceeds  are  on  Saturdays  and  Mondays 
only,  upon  production  of  the  printed  receipt."  The  plaintiff  also,  several  times  in  each 
week,  caused  adveitiseraents  to  be  inserted  in  the  public  daily  newspapers  to  the  same 
efl'ect.  The  plaintiff,  during  all  the  time  aforesaid,  took  out  auctioneer's  licenses,  and 
paid  the  duty  thereon,  for  himself  and  also  for  his  manager,  and  exercised  no  other 
trade  or  business,  as  before  mentioned. 

The  plaintiff  having  declined  to  pay  the  assessment,  on  the  ground  that  he  was  not 
liable  to  the  horse-dealers'  duty,  and  having  intimated  his  intention  to  raise  the  question 
of  his  liability,  the  seizure  in  question  was  made  upon  his  goods,  and  he  thereupon 
caused  the  goods  to  be  replevied  ;  and  this  action  was  commenced  by  the  plaintiff. 
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ill   order  to  raise  the  question  of  his  liability  to  be  so  assessed  as  in   the  avowry 
set  forth. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was  liable  to  be  assessed  to  the 
horse-dealers'  duty  as  aforesaid,  or,  that  if  not  so  liable,  the  avowry  could  still  be 
supported,  the  verdict  for  the  defendant  was  to  stand.  If  the  Court  should  be  of  a 
contrary  opinion,  the  verdict  was  to  be  entered  for  the  plaintiff,  with  51.  damages. 
The  Court  to  be  at  liberty  to  draw  such  inferences  of  facts  as  the  jury  would  have 
drawn ;  and  at  the  desire  of  either  [357]  party,  the  present  case  is  to  be  converted 
into  a  special  verdict,  and  the  inference  of  facts  found  by  the  Court  in  that  case  to  be 
stated  as  facts. 

Sir  F.  Thesiger  (Ogle  and  Bovill  with  him)  for  the  plaintiff'.  First,  it  will  be 
objected  that,  in  the  present  case,  the  action  of  replevin  cannot  be  maintained.  That 
objection  arises  from  confounding  the  act  of  the  sheriff',  in  giving  up  the  goods,  with 
the  action  of  replevin.  Whethei'  the  sheriff'  was  right  or  wrong  in  returning  the 
good.s,  the  plaintiff  is  equally  well  entitled  to  maintain  replevin  for  their  seizure,  as 
he  would  be  to  maintain  trover  or  detinue.  An  action  of  replevin  may  be  commenced 
without  any  return  of  the  goods.  Georc/e  v.  Chambers  (11  M.  &  AV.  149)  is  a  conclusive 
authority  to  shew  that  replevin  will  lie  in  this  case.  Parke,  B.,  in  his  judgment  there, 
says,  "The  question  now  to  be  decided  is  simply  whether  goods,  taken  under  a 
pretended  authority,  can  be  leplevied.  Prima  facie  there  is  no  doubt  the}'  can;  for, 
though  in  ordinary  practice  it  is  applied  only  to  a  distress  for  rent,  yet  a  replevin  is 
at  common  law  a  remedy  applicable  in  all  cases  where  goods  are  improperly  taken." 
[Parke,  B.     You  need  not  argue  that  point  further.] 

Secondly,  the  plaintiff  was  not  liable  to  be  assessed  to  the  duty  imposed  on  horse- 
dealers.  He  was  neither  a  horse-dealer  in  fact,  nor  within  the  meaning  of  the 
statutes  relating  to  assessed  taxes.  A  "dealer"  is  one  who  "buys  and  sells  for 
profit."  It  is  true  that,  in  the  case  of  Bex  v.  Commissioners  of  Excise  (2  T.  R.  381)  a 
buyer  of  foreign  wine  was  held  to  be  a  dealer  in  it ;  but  that  decision  proceeded  on 
the  particular  language  of  the  statute  26  Geo.  3,  c.  59,  s.  8,  which  was  in  the  alter- 
native that  no  person  should  "deal  in  or  sell"  foreign  wine  without  a  license. 
[Alderson,  B.  The  strict  meaning  of  the  word  "deal"  is  to  "distribute."  Does  not 
the  plaintiff  distribute  horses  in  the  course  of  [358]  traffic  ?]  The  24  (4eo.  3,  c.  31, 
after  imposing  certain  duties,  enables  the  commissioners  to  grant  licenses  to  such 
persons  who  should  apply  for  the  same,  "  to  use  and  exercise  the  trade  and  business 
of  a  horse-dealer."  The  29  Geo.  3,  c.  49,  s.  .5,  recites  that  enactment,  and  restrains 
the  commissioners  from  granting  such  license  to  any  person,  unless  he  shall  produce 
a  declaration  in  writing,  signed  by  him,  that  he  seeks  his  living  by  buying  and  selling 
horses,  and  in  such  declaration  shall  set  forth  the  particular  place  where  such  trade 
and  business  is  to  be  carried  on  ;  thus  clearly  defining  a  horse-dealer  to  be  a  person 
who  "seeks  his  living  by  buying  and  selling  horses."  The  36  Geo.  3,  c.  17,  ss.  1  and 
2,  increased  the  amount  of  duty  payable  by  horse-dealers,  but  continued,  by  section  6, 
all  the  powers  and  provisions  of  the  29  Geo.  3,  c.  49,  in  relation  to  licenses  granted  to 
horse-dealers.  Therefore  the  teim  " horse-dealer,"  in  that  act,  will  receive  the  same 
interpretation  as  given  by  the  29  Geo.  3,  c.  49,  s.  5.  The  43  Geo.  3,  c.  161,  s.  84, 
continues  the  29  Geo.  3,  c.  49,  except  as  to  substituted  duties.  The  48  Geo.  3, 
c.  .35,  s.  2,  recites  the  43  Geo.  3,  c.  161,  and  repeals  the  duties  granted  by  that  act; 
but  section  5  renders  the  new  duties  subject  to  the  provisions  of  the  former  act.  The 
•52  Geo.  3,  c.  93,  only  imposes  additional  duties.  The  mention  of  "  makers "  of 
carriages,  and  "  vendors "  of  carriages  by  auction  or  commission,  in  the  43  Geo.  3, 
c.  161,  s.  2,  shews  that  the  legislature  understood  the  distinction  between  a  vendor 
of  a  chattel  on  his  own  account,  and  a  vendor  for  commission.  Schedule  (D),  No.  o, 
of  that  act,  preserves  the  same  distinction  between  coachmakers  and  persons  selling 
carriages ;  while  Schedule  (H),  which  relates  to  duties  payable  by  borse-dealens,  uses 
the  same  definition  of  "  hoise-dealer "  as  that  contained  in  the  29  Geo.  3,  c.  49,  s.  5 
That  distinction  and  definition  is  kept  up  in  the  52  Geo.  3,  c.  93,  s.  5,  Schedule  (D) 
Xos.  5,  6.  An  auctioneer,  who  might  have  sold  a  few  horses  in  a  year,  would  not 
thereby  become  a  "  horse-[359]-dealer,"  within  the  meaning  of  those  statutes ;  neither 
would  a  sheriff  by  selling  horses  under  an  execution.  [Parke,  B.  Is  not  the  decision 
of  the  assessor,  that  the  plaintiff  is  a  horse-dealer,  final  and  conclusive,  unless  appealed 
against  ^  The  69th  and  70th  sections  of  the  43  Geo.  3,  c.  161,  give  a  right  of  appeal 
to  the  commissioners  against  any  assessment  or  surcharge ;  and,  by  the  73rd  section, 
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the  appellants  may  demand  a  ease  for  the  opinion  of  a  judge  of  one  of  the  superior 
courts.  Those  provisions,  however,  do  not  exclude  the  party  giieved  from  his  right 
to  maintain  replevin.  [Parke,  B.  Your  argument  would  go  to  this  extent — that  the 
validity  of  every  assessment,  instead  of  being  supervised  by  commissioners,  might  be 
tried  by  judge  and  jury.]  Perhaps  the  Court  would  interfere  if  the  sheriff' replevied, 
so  as  to  prevent  the  collector  fi'om  accounting  at  the  periods  fixed  by  the  48  Geo.  .■>, 
c.  141,  Kule  5.  The  Highway  Act,  5  &  6  Will.  4,  c.  50,  under  which  the  fjuestiou 
arose  in  Gemve  v.  Charnhcrs  (11  M.  &  W.  149),  contained  a  power  of  appeal,  but  it 
was  nevertheless  held  that  i-eplevin  would  lie.  [Parke,  B.  in  that  case  there  was 
an  entire  want  of  jurisdiction.]  It  would  l;)e  so  here,  if  the  plaintiff  was  not  in  fact 
a  horse-dealer  :  and  Vharletmi  v.  Alimy  (1 1  Ad.  &  E,  993  :  3  P.  &  D.  618)  shews  that, 
in  such  case,  he  need  not  appeal.  Lord  Denman,  in  delivering  the  judgment  of  the 
Court,  says,  "The  only  question  is,  whether  the  plaintiff  ought  to  have  appealed  to 
the  commissioners.  We  think  that  he  was  not  bound  to  do  so.  Being  assessed  in 
respect  of  that  which  was  not  subject  to  the  land-tax,  he  had  as  much  right  to  treat 
the  assessment  as  a  nullity,  as  if  it  had  been  in  respect  of  property  not  in  his  occupa- 
tion (see  (lovcniors  uf  Ptvutol  Puor  v.  Wait  (1  Ad.  &  E.  •264))."  Until  the  43  (xeo.  3, 
c.  161,  s.  73,  there  was  no  power  of  appeal  against  the  assessment  itself,  but  only 
against  a  surcharge  or  overcharge.  With  regard  to  the  [360]  necessity  of  appeal,  a 
distinction  exists  between  the  assessment  of  an  individual  in  respect  of  a  particular 
character  which  does  not  belong  to  him,  and  his  being  assessed  in  respect  of  property 
which  he  does  not  possess.  Marshall  v.  Pitman  (9  Bing.  595)  decided,  that  where  a 
party,  having  no  stock  in  trade,  is  rated  as  an  inhabitant  of  a  parish,  his  remedy  is 
by  appeal  to  the  quarter  sessions,  and  replevin  will  not  lie.  There  the  party,  being 
an  inhabitant  and  apparently  in  possession  of  personal  property,  was  prima  facie  liable 
to  be  rated.  But  where  a  party  was  rated  as  the  occupier  of  land  in  a  particular 
parish,  when  in  fact  he  had  no  land  there,  it  was  lield  that  trespass  would  lie  against 
the  magistrates  who  granted  a  warrant  of  distress  :  If'eaver  v.  Price  (3  B.  ife  Aid.  409). 
So  here,  if  a  party  be  rated  for  five  horses,  when  he  keeps  but  one,  his  only  remedy 
is  by  appeal ;  but  if  he  be  assessed  in  respect  of  a  particular  tr'ade,  which  he  does  not 
carry  on,  there  is  a  total  want  of  jurisdiction.  Although  the  43  Geo.  3,  c.  99,  s.  33, 
enacts,  "that  if  any  question  or  difference  shall  arise  upon  taking  any  distress,  the 
same  shall  be  determined  by  the  commissioners  of  taxes,"  an  action  may  nevertheless 
be  maintained  for  a  wrongful  distress:  Thf.  Earl  of  iShnftesbvry  v.  Ilussell  (1  B.  &  C. 
666).  [Parke,  B.  Wherever  a  statute  gives  to  certain  persons  the  power  of  adjudi- 
cating upon  a  particular  matter,  their  decision  excludes  all  further  inquiry.  Here  it 
is  as  if  the  statute  had  said,  that  the  assessor  shall  decide  whether  or  no  the  party 
is  a  horse-dealer;  and  the  assessor  having  done  so,  his  decision  is  final  and  conclusive, 
unless  appealed  against  in  the  manner  pointed  out  by  the  act :  Brittain  v.  Kinnard 
(1  Bro.  &  B.  432)  ;  liegina  v.  Bolton  (1  Q.  B.  66).]  The  assessor  has  only  power  to 
assess  the  party  being  a  horse-dealer,  not  to  clothe  him  with  a  character  which  he  does 
not  posse.ss.  The  43rd  section  of  the  43  (4eo.  3,  c.  161,  requires  every  horse-dealer  to 
enter  [361]  in  a  book  an  account  of  the  number  of  horses  kept  by  him,  whether  for 
sale  or  use,  and  to  what  duty  the  same  are  liable,  under  a  penalty  of  501.  If,  then, 
an  assessor  should  determine  that  a  person  is  a  horse-dealer  who  in  fact  is  not,  such 
person  might  be  rendered  liable  to  the  penalty.  [Parke,  B.  The  assessor's  decision 
is  only  conclusive  quoad  the  assessment ;  and  its  effect  is  to  bind  the  party,  unless  he 
appeals,  to  pay  the  sum  of  money  set  against  his  name  in  the  schedule.] 

Pashley,  contra.  First,  replevin  will  not  lie  for  goods  seized  as  a  distress  for  a 
debt  due  to  the  Crown.  [Parke,  B.  That  objection  cannot  now  avail.  If  a  sheriff, 
proptei'  incuriam,  does  replevy,  the  party  grieved  may  maintain  the  action.]  Secondly, 
the  decision  of  the  assessor,  that  the  plaintiff'  is  a  horse-dealer,  not  having  been 
appealed  against,  is  final  and  conclusive.  The  43  Geo.  3,  c.  99,  s.  9,  requires  assessors 
to  bring  in  their  assessments,  verified  on  oath.  By  the  ISth  section,  the  commissioners 
are  required  to  sign  and  seal  the  assessments.  The  24th  section  enables  per,sons 
surcharged  to  appeal  to  the  commissioners ;  and  the  29th  section  renders  the  deter- 
mination of  such  appeal  final,  except  where  cases  are  required  for  the  opinion  of  the 
judges.  Similar  provisions  have  received  a  judicial  construction  in  the  case  of  The 
Earl  of  Eadrurr  v.  Peeve  (2  Bos.  &  P.  391),  which  arose  under  the  25  Geo.  3,  c.  43,  the 
35th  and  3Sth  sections  of  which  statute  are  identical  with  the  24th  and  29th  sections 
of  the  43  Geo.  3,  c.  99.     In  that  case  it  was  expressly  held,  that,  where  a  statute 
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declares  the  judgment  of  commissioners  of  appeal  to  be  final,  their  judgment  cannot 
be  questioned  in  an  action  of  trespass.  The  3ord  section  of  the  iS  Geo.  3,  c.  9y,  enables 
collectors  to  distrain  without  warrant,  on  refusal  of  payment  of  the  duties.  The  69th 
and  70th  sections  of  the  43  Geo.  3,  c.  161,  extend  to  "any  assessment"  the  right  of 
appeal  given  by  the  43  Geo.  3,  c.  99,  in  respect  of  a  surcharge.  The  words  "any 
assessment,"  [362]  taken  in  their  plain  and  ordinary  sense,  would  clearly  comprehend 
the  case  of  a  party  altogether  wrongly  rated.  The  33rd  section  of  the  43  Geo.  3,  c.  161, 
renders  every  assessment  made  by  the  assessors,  on  the  neglect  or  refusal  of  any 
person  to  deliver  lists,  final  and  conclnsive,  unless  they  can  bring  themselves  within 
ihe  exception.  Weaver  v.  Price  (3  B.  &  Ad,  409)  is  distinguishable  from  the  present 
case  ;  for  there,  the  plaintitf'  not  being  an  occupier  of  any  land  in  the  parish,  the 
magistrates  were  wholly  without  jurisdiction.  So  also,  in  Charkion  v.  Alway 
{ 1 1  Ad.  &  E.  993),  the  plaintifi'  was  assessed  to  the  land-tax  in  respect  of  that  for 
which  he  was  not  liable  to  be  assessed  at  all.  But,  under  the  circumstances  stated  in 
this  case,  the  plaintiff  is  in  fact  a  horse-dealer.  It  has  been  so  decided,  on  appeal  to 
the  judges  at  Serjeant's  Inn. 

The  Court  then  called  on 

Sir  F.  Thesiger  to  reply.  The  24th  section  of  the  43  Geo.  3,  c.  99,  only  gives  the 
power  of  appeal  in  cases  of  "  overrating  " — that  is,  where  a  party  is  liable  to  be  rated, 
but  is  rated  for  too  much.  The  Earl  of  Radnor  v.  Reeve  (2  Bos.  &  P.  409)  was  an 
action  for  distraining  for  one  year's  duty  and  surcharge  on  one  male-servant,  in  which 
case  it  is  conceded  that  the  only  remedy  is  by  appeal.  That  decision  comes  within 
the  same  class  as  Marshall  v.  Fitinan  (9  Bing.  oiio).  The  present  ease  is  not  dis- 
tinguishable in  principle  from  Weaver  v.  Price  (3  B.  &  Ad.  409),  the  one  being  an 
assessment  in  respect  of  land  which  the  party  did  not  occupy,  the  other  an  assess- 
ment in  respect  of  a  particular  character  which  he  did  not  possess.  The  party  grieved 
has  a  right  to  seek  redress  in  the  superior  courts,  unless  the  statutes,  in  express  terms, 
preclude  him  from  bringing  an  action. 

Parke,  B.     I  am  of  opinion  that  the  defendant  is  en-[363]-titled  to  judgment. 
The  case  ma}'  be  treated  as  if  the  allegation  that  the  plaintifi'  exercised  the  trade  and 
business  of  a  horse-dealer  were  struck  out  of  the  avowry.     The  remainder  would  then 
shew  that  an  assessment  was  duly  made  by  the  defendant,  being  the  assessoi'  of  the 
parish,  and  that  the  plaintifi'  was  assessed  in  a  certain  sum,  which  was  not  paid.     We 
may  reject  from  our  consideration  the  question  whether,  under  circumstances  like  the 
present,  replevin  will  lie.     That  point  is  settled  by  the  case  of  George  v.  Chambers. 
The  objection  is  not  that  the  action  of  replevin  will  not  lie,  if  a  replevin  be  granted  ; 
but  that  the  process  of  the  Crown  ought  not  to  have  been  delayed  by  a  return  of  the 
goods.     The  real  question  is,  whether  an  action  of  trespass  would  lie.     I  am  clearly  of 
opinion  that  it  would  not.     On  a  careful  consideration  of  these  acts  of  Parliament, 
they  seem  to  me  to  differ  from  the  statute  of  Elizabeth,  as  to  poor-rate  (42  Eliz.  c.  2), 
and  that  the  legislature  intended  that  the  assessment  of  the  asses.sors  appointed  by 
the  commissioners  should  be  final  and  conclusive,  unless  appealed  from,  in  the  first 
place,  to  the  commissioners,  and  further,  if  necessary,  to  the  judges  of  the  superior 
courts.     It  would  be  singular  if  there  were  no  such  provision  ;  for,  what  a  flood  of 
litigation  would  follow,  if  every  subject  of  the  Crown,  who  was  dissatisfied  with  the 
judgment  of  the  assessors,  had  a  right  to  dispute  the  propriety  of  their  assessment  in 
ail  action  against  the  collectors.     Actions  would  be  innumerable,  juries  would  have 
to  decide  on  facts  without  end,  judges  on  law,  and  cases  would  be  carried  to  the 
highest  tribunal,  when  the  exigencies  of  the  state  required  a  speedy  determination. 
Without   referring   to    the   statutes,    I   should  say,  a  priori,  that  the  oljject  of  the 
legislature  was  to  make  the  decision  of  the  assessor  final  and  binding,  unless  disputed 
in  the  manner  pointed  out.     On  reading  the  statutes,  I  come  to  the  same  conclusion. 
[364]  By  the  9th  section  of  the  43  Geo.  3,  c.  99,  the  commissioners  are  to  meet  and 
appoint  assessors,  who  are  to  bring  in  their  certificates  of  assessments  verified  on  oath  ; 
and  the  assessors  are  thereby  "  required,  with  all  care  and  diligence,  to  charge  and 
assess   themselves   and  all   other  persons  chargeable   with  the  said  duties."     If  the 
language  had  been,  "  to  charge  and  assess  all  such  persons  as  they  honestly  and  bona 
fide,  after  due  care  and  diligence,  believed  to  be  chargeable,"  their  assessment  would, 
beyond  all  question,  be  final.     But  though  the  statute  does  not,  in  express  terms,  say 
that  the  assessment  shall  be  conclusive,  yet  I  find,  on  referring  to  the  30th  section  of 
the  43  Geo.  3,  c.  161,  which  enables  the  assessors  to  assess  persons  who  neglect  or 
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refuse  to  deliver  lists,  it  is  enacted  that  every  such  assessment  "  shall  be  final  and 
conclusive  upon  the  person  thereby  charged,  who  shall  not  be  at  liberty  to  appeal 
therefrom,  unless  such  person  shall  prove  that  he  or  she  was  not  at  his  or  her 
dwellinsi-house  or  place  of  abode  at  the  time  of  delivery  of  such  notice,  nor  between 
that  dav  and  the  time  limited  for  delivering  such  lists  as  aforesaid  to  the  assessor,  nor 
unless  such  person  shall  allege  and  prove  some  other  excuse  for  not  having  delivered 
his  or  her  list,  as  the  commissioners  shall,  in  their  judgment,  think  reasonable  and 
sufficient."  In  that  special  case,  the  legislature  has  expressly  made  the  as.sessment 
final  and  conclusive ;  and  unless  the  party  can  bring  himself  within  the  exception,  he 
has  no  opportunity  of  appealing.  That  being  so,  if  a  party,  who  has  an  opportunity 
of  appealing,  does'  not  avail  himself  of  it,  it  would  be  reading  the  acts  very  incon- 
sistently to  say  that  he  is  not  equally  bound  by  the  assessment.  Let  us  then  look  to 
the  power  of  appeal,  which  possibly  might  be  framed  in  such  a  way  as  to  shew  that 
the  legislature  did  not  mean  it  to  be  conclusive.  This  provision  is  contained  in  the 
24th  section  of  the  43  Geo.  3,  c.  99,  which  enacts,  "  that,  if  any  person  shall  think 
himself  overcharged  or  overrated  by  any  assessment  or  surcharge,"  &c.,  "it  shall  be 
lawful  for  him  to  appeal  to  the  commissioners,"  [365]  &c.  It  is  argued,  that  the 
wording  of  this  clause  shews  that  the  legislature  meant  it  to  apply  only  to  persons 
liable  to  be  rated,  but  rated  for  too  much.  Admitting  it  to  be  so,  and  that  the  word 
"  overrated  "  has  that  meaning,  then  this  plaintiff  is  in  the  predicament  of  a  person 
"  overrated,"  since  he  is  clearly  liable  to  part  of  the  rate  ;  for  it  is  stated  by  the 
avowry,  that  he  was  liable  to  "  other  duties  amounting  to  31.  8s.  9d.,  in  which  he 
was  duly  assessed,"  and  which  he  paid.  It  is  said  that  there  is  a  difference  between 
the  present  case,  and  that  of  a  person  who  keeps  five  horses,  and  is  rated  for  six ;  for 
this  plaintiff  never  carried  on  the  business  of  a  horse-dealer.  But  I  am  at  a  loss  to 
see  any  difference  in  principle.  It  is  the  same  as  if  a  person  were  rated  for  six  horses 
and  a  male  servant,  or  for  seven  male  servants,  when  in  fact  he  kept  no  male  servant. 
In  either  ease,  he  is  equally  "overrated."  I  think  the  word  "overrated"  in  this  act 
ought  not  to  receive  the  narrow  construction  attempted  to  be  put  upon  it.  Though, 
in  "its  strict  sense,  "overrating"  means,  rating  for  moi'e  than  ought  to  be,  yet  it  may 
also  mean  rating  when  the  party  ought  not  to  have  been  rated  at  all.  If  the  latter 
be  not  the  meaning  of  the  word  in  the  statute,  this  absurdity  would  follow,  that 
provision  is  made  for  the  case  of  an  excess  of  rating,  and  none  whatever  for  a  late 
altogether  unjust. 

I'he  case  of  JFeaver  v.  Price  (3  B.  &  Ad.  409),  which  arose  under  the  Poor-rate 
Act,  42  Eliz.  c.  2,  is  distinguishable  ;  for  that  act  only  enables  the  overseers  to  rate 
the  inhabitants  of  a  parish,  and  consequently  the  justices  had  no  jurisdiction  to  grant 
a  warrant  for  enforcing  a  rate  assessed  on  a  party  who  had  no  land  in  the  parish. 
Where,  however,  the  party  is  an  inhabitant,  and  he  is  rated  for  too  much,  the  proper 
course  is  to  appeal,  and  trespass  will  not  lie.  So,  with  respect  to  the  case  of  Charleton 
V.  Alway  (11  Ad.  &  E.  993):  there,  by  the  terms  of  the  stat.  20  Geo.  3,  c.  17,  s.  3, 
the  assessors  [366]  were  bound  to  distinguish  lietween  the  different  descriptions  of 
land  ;  and  not  having  done  so,  and  the  plaintiff  having  paid  the  assessment  in  respect 
of  a  portion  of  the  land,  he  was  entitled  to  treat  the  assessment  as  a  nullity.  But 
the  case  of  The  Earl  of  liadnor  v.  Beeve  (2  Bos.  &  P.  391)  is  in  point.  There  the  Court 
said,  "that  it  had  been  determined  by  all  the  judges  of  England,  that,  when  a  statute 
provides  that  the  judgment  of  commissioners  appointed  thereby  shall  be  final,  their 
decision  is  conclusive,  and  cannot  be  questioned  in  any  collateral  way."  In  like 
manner,  if  a  statute  gives  magistrates  jurisdiction  to  decide  on  a  certain  matter,  and 
they,  having  the  facts  before  them,  do  decide  it,  the  propriety  of  their  judgment  cannot 
be  inquired  into,  although  they  may  have  come  to  an  erroneous  conclusion.  An 
assessment  not  appealed  from  stands  precisely  in  the  same  situation  as  one  confirmed 
after  appeal.  My  judgment,  therefore,  proceeds  as  if  the  allegation,  that  the  plaintiff" 
was  a  "  horse-dealer,"  were  altogether  struck  out  of  the  avowry.  I  am  by  no  means 
prepared  to  say  that  the  decision  of  the  judges,  as  to  the  construction  of  the  word 
"  horse-dealer  "  in  these  statutes,  was  wrong.  If  I  were  forced  to  give  an  opinion,  it 
might  be  in  accordance  with  theirs  ;  but  if  our  decision  on  the  other  point  be  correct, 
the  question  does  not  arise.     The  verdict  will,  therefore,  stand  for  the  defendant. 

Alderson,  B.     I  am  of  the  same  opinion. 

RoLFE,  B.  I  am  of  the  same  opinion.  Sir  Frederick  Thesiger  seemed  to  think  it 
somewhat  anomalous,  that  an  assessment  in  respect  of  a  particular  character,  in  which 
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a  party  was  not  liable  to  be  assessed,  could  not  be  questioned  in  an  action,  inasmuch 
as  the  effect  would  be  to  enable  the  officer  to  give  himself  jurisdiction.  But  our 
decision  is  not  that  an  assessment  made  without  jurisdiction  will  bind.  [367]  For 
instance,  if  an  assessor  were  to  assess  a  per-son  living  altogether  out  of  his  district,  or 
dealing  in  something  in  respect  of  which  the  act  did  not  give  any  authority  to  assess 
him,  the  assessment  might  be  questioned  in  an  action.  By  the  9th  section  of  the 
43  Geo.  3,  c.  99,  the  assessors  are  to  make  their  assessments  "according  to  the  pro- 
visions of  the  laws  then  in  force."  But  reading  that  and  the  other  statutes  in  pari 
materia,  I  cannot  feel  a  doubt  but  that  the  legislature  meant  to  make  the  decision  of 
the  assessor  as  to  matters  within  his  jurisdiction,  whether  acquiesced  in  or  appealed 
from  and  confirmed,  absolute  and  conclusive. 

Platt,  B.  I  am  not  prepared  to  bind  myself  by  the  decision  which  is  said  to 
have  been  come  to  by  the  judges,  that,  under  circumstances  like  the  present,  a  party 
is  a  "horse-dealer"  within  the  meaning  of  the  statutes.  I  state  this,  in  order  that  I 
may  not  be  taken  to  have  pledged  myself  to  that  opinion,  should  the  case  come  before 
me  in  a  proper  shape  as  one  of  the  judges.  But  my  difficulty  is  this,  that,  striking 
out  of  the  avowry  the  allegation  that  the  plaintiff"  was  a  "  horse-dealer,"  enough  remains 
to  justify  the  act  of  the  defendant.  I  cannot  doubt  but  that  the  legislature  intended 
the  assessment  to  be  binding,  unless  appealed  against.  Indeed,  it  is  of  the  first 
importance  that  the  revenue  should  be  quickly  raised.  Then,  for  the  protection  of 
the  subject,  the  legislature  has  given  a  right  of  appeal,  first  to  the  commissioners,  and 
afterwards,  bv  a  special  case  before  the  judges  ;  thus  providing  a  cheap  and  expeditions 
remedy.  Without  saying,  therefore,  whether  the  facts  of  the  case  are  sufficient  to 
satisfy  my  mind  that  the  plaintiff  is  a  "horse-dealer"  within  the  meaning  of  the  act, 
I  think  tiae  defendant  is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  defendant. 

£368]  Doe  v.  Wellsman.  May  13,  IS-iS. — To  a  declaration  in  trespass  for  mesne 
profits,  stating  the  entry  and  expulsion  on  the  10th  of  December,  1844,  and  the 
expulsion  and  taking  of  profits  to  have  been  continued  till  the  10th  of  March, 
lti46,  the  defendant  pleaded,  that  the  closes  in  which  &c.  were  not,  nor  were 
any  of  them,  or  any  part  thereof,  the  plaintiff's,  modo  et  forma  The  plaintiff 
replied  to  the  whole  plea,  by  way  of  estoppel,  a  recovery  by  the  plaintiff  against 
the  casual  ejector  on  a  declaration  in  ejectment,  stating  the  demise  to  have 
been  on  the  14th  of  October,  1S45,  for  a  term  of  twenty  years;  and  the 
replication  concluded  with  a  prayer  of  judgment  if  the  defendant,  during  that 
term,  ought  to  be  admitted,  against  the  said  recovery,  record,  and  proceeding,  to 
plead  that  plea : — Held,  on  special  demurrer,  that  the  replication  applied  only  to 
part  of  the  time  of  the  trespass  complained  of  in  the  declaration,  and  was  there- 
fore bad. — Quffire,  whether  judgment  by  default  against  the  casual  ejector  can  be 
pleaded  as  an  estoppel,  and  if  so,  whether  it  can  be  replied  to  a  plea  like  the 
present,  which  contains  no  new  matter. 

[S.  C.  6  D.  &  L.  179.] 

Trespass  for  mesne  profits.  The  declaration  stated  that  the  defendant  heretofore, 
to  wit,  on  the  10th  day  of  December,  a.d.  1844,  with  force  and  arms  broke  and 
entered  the  closes  of  the  plaintiff,  situate  in  the  pai'ish  of  Kentford,  in  the  county  of 
Suffolk— that  is  to  say,  the  following  allotments  (describing  them),  and  then  ejected 
and  expelled,  put  out  and  amoved  the  plaintiff'  from  the  possession  and  occupation 
thereof,  and  kept  and  continued  him  so  expelled  and  amoved  for  a  long  time,  to  wit, 
from  the  day  and  year  aforesaid  until  and  upon  the  10th  day  of  March,  A.D.  1846,  and 
during  that  time  took,  had,  and  received,  to  the  use  of  him  the  defendant,  all  the 
issues  and  profits  of  the  said  closes,  &c. 

Plea,  that  the  said  closes  and  allotments  in  the  said  declaration  mentioned,  in 
which  &c.,  were  not,  nor  were  any  or  either  of  them  or  any  part  thereof,  the  plaintiffs, 
modo  et  forma  ;  concluding  to  the  country. 

Keplication.  And  the  plaintiff,  as  to  the  plea  of  the  defendant  by  him  lastly 
above  pleaded,  says  that  the  defendant  ought  not  to  be  admitted  to  plead  the  said 
last  plea,  because  the  plaintiff  says,  that  after  the  said  time  when  &c.  in  the  declara- 
tion mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  in  Trinity  Term, 
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A  D  1845,  in  the  Court  of  our  L.idy  the  Queen,  before  the  Queen  herself,  at  \Ve.st- 
minster,  Kichard  Roe  was  attached  to  answer  John  Doe,  the  plauitifl'  hi  this  suit,  of 
a  plea  of  tiespass  and  ejectment ;  and  thereupon  the  said  John  Doe,  b}'  ^ .  Z.,  his 
attorney  complained  for  that  whereas  J.  F.  and  M.  A.  B.,  on  the  14th  day  of  October, 
1845  in 'the  county  of  Suft'olk,  [369]  demised  to  the  said  John  Doe  twenty  acres  of 
arable  land,  Ac,  with  the  appurtenances,  situate  and  being  in  the  said  county,  to  have 
and  to  hold'  the  same  to  the  said  John  Doe  and  his  assigns,  from  thenceforth  for  and 
durin''  and  unto  the  full  end  and  term  of  twenty  years  from  thence  next  ensuing  and 
fully  to  be  complete  and  ended  ;  by  virtue  of  which  said  demise  the  said  John  Doe 
entered  into  the  said  tenements  last  above  mentioned,  with  the  appurtenances,  and 
was  thereof  possessed  for  the  said  term  so  to  him  granted  ;  and  the  said  John  Doe 
being  so  thereof  possessed,  the  said  Richard  Roe  afterwards,  to  wit,  on  the  15th  day 
of  October,  in  the  year  aforesaid,  with  force  and  arms,  &c.,  entered  into  the  said  tene- 
ments above  mentioned,  with  the  appurtenances,  which  were  demised  to  the  said  John 
Doe  in  manner  and  for  the  term  aforesaid,  which  was  not  then  expired,  and  ejected 
the  said  John  Doe  from  his  said  term,  and  other  wrongs  to  the  said  John  Doe  then 
did,  against  the  peace  of  our  said  sovereign  Lady  the  now  Queen,  and  to  the  damage 
of  the  said  John  Doe  of  5001. ;  and  thereupon  he  brought  his  suit,  &c.  And  on  the 
5th  day  of  November,  in  Michaelmas  Term,  in  the  year  aforesaid,  before  our  said 
sovereign  Lady  the  Queen,  at  Westminster,  came  as  well  the  said  John  Doe,  by  his 
attornev  aforesaid,  as  the  said  Richard  Roe  in  his  own  proper  person  ;  and  the  said 
Richard  Roe  thereupon  gave  the  said  Court  of  our  Lady  the  Queen,  before  the  Queen 
herself  at  Westminster,  to  understand  and  be  informed,  that  after  the  delivery  of  the 
said  declaration  last  aforesaid,  and  before  that  day,  to  wit,  on  the  16th  day  of  October, 
A.D.  1845,  he  the  said  Richard  Roe  being  informed  that  one  John  Wellsman  was  in 
possession  of  or  claimed  title  to  the  tenements  last  aforesaid  or  some  part  thereof ; 
and  the  said  Richard  Roe  being  sued  in  the  action  as  casual  ejector  only,  and  having 
no  claim  or  title  to  the  same,  advised  the  said  John  Wellsman  to  come  and  defend  the 
force  and  injury  when  &c.,  in  the  declaration  last  aforesaid  mentioned,  in  the  stead  of 
him  the  [370]  said  Richard  Roe,  otherwise  he  the  said  Richard  Roe  would  say  nothing 
in  bar  or  preclusion  of  the  said  action  of  the  said  John  Doe.  And  on  the  1 6th  day 
of  February,  as  of  Hilary  Term  A.D.  1846,  in  the  year  aforesaid,  before  our  said  Lady 
the  Queen,  at  Westminster,  came  as  well  the  said  John  Doe,  by  his  attorney  aforesaid, 
as  the  said  John  Wellsman,  by  X.  Y.,  his  attorney  ;  and  thereupon  the  said  parties 
respectively  aforesaid,  by  their  attornies  aforesaid,  by  leave  of  the  Court  of  our  said 
Lady  the  Queen,  before  the  Queen  herself  at  Westminster,  consented  that  the  said 
John  Wellsman  should  be  made  defendant  in  the  stead  of  the  said  Richard  Roe,  and 
should  forthwith  appear  at  the  suit  of  the  plaintitl,  and  receive  a  declaration  in  an 
action  of  tiespass  and  ejectment  or  part  of  the  tenements  and  premises  aforesaid, 
which  part  the  said  John  Wellsman  admitted  to  be  or  consist  of  &c.,  situate  and  being 
in  the  parish  of  Kentford,  in  the  county  of  Suffolk,  for  which  he  intended  as  tenant 
to  defend  the  said  force  and  injury  when  &c.  And  on  the  6th  daj'  of  March,  as  of 
the  same  Hilary  Term  A.D.  1846,  came  before  our  said  Lady  the  Queen,  at  Westminster, 
the  said  Richard  Roe  in  his  own  proper  person,  and  as  to  &c.  (a  portion  of  the  land) 
residue  of  the  said  tenements  in  the  declaration  last  aforesaid  mentioned,  defended 
the  force  and  injury  when  &c.,  and  said  nothing  in  bar  or  preclusion  of  the  said  action 
of  the  said  John  Doe :  whereby  the  said  John  Doe  remained  therein  undefended 
against  the  said  Richard  Roe,  as  to  the  said  residue  of  the  said  tenements ;  therefore 
it  was  considered  by  the  said  Court  of  our  said  Lady  the  Queen,  before  the  Queen 
herself,  at  Westminster,  that  the  said  John  Doe  should  recover  against  the  said  Kichard 
Roe,  his  term  then  to  come  of  and  in  the  said  &c.,  residue  of  the  tenements  last  afore- 
said, with  the  appurtenances,  and  also  his  damages  sustained  by  reason  of  the  trespass 
and  ejectment  aforesaid  ;  and  thereupon  the  said  John  Doe  prayed  the  writ  of  our 
said  Lady  the  Queen  to  be  directed  to  the  she-[371]-rift'  of  the  county  aforesaid,  to 
cause  him  the  said  John  Doe  to  have  possession  of  his  said  term  then  to  come  of  and 
in  the  said  &c.,  residue  as  aforesaid,  with  the  appurtenances ;  and  it  was  granted  to 
him,  returnable  before  our  said  Lady  the  Queen  on  the  15th  day  of  April,  A.D.  1846, 
wheresoever  our  said  Lady  the  Queen,  should  then  be  in  England  ;  at  which  day, 
before  our  said  Lady  the  Queen,  at  Westminster,  came  the  said  John  Doe,  by  his 
attorney  aforesaid,  and  the  sheriff",  to  wit.  Sir  A.  B.,  Bart.,  sherifi'  of  the  said  county, 
then  returned  to  the  said  Court  of  our  said  Lady  the  Queen,  before  the  Queen  herself. 
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at  Westminster,  that,  by  virtue  of  the  said  writ  to  him  directed,  he  had  given  full 
and  peaceable  possession  unto  the  said  John  Doe  of  the  said  &c.,  residue  as  aforesaid, 
with  the  appurtenances  in  the  said  writ  mentioned  as  therein,  as  he  was  commanded, 
as  by  the  said  record  and  proceedings  thereof  remaining  in  the  said  Court  of  our  Lady 
the  Queen,  before  the  Queen  herself,  at  Westminster,  fully  appears.  And  the  plaintiflF 
>aith,  that  the  now  plaintiff,  and  the  said  John  Doe  in  the  said  record  and  proceeding 
mentioned,  are  one  and  the  .same  person,  and  not  other  or  different  per-sons,  and  that 
the  now  defendant  and  the  said  John  Wellsman  in  the  said  record  and  proceeding 
mentioned,  are  one  and  the  same  person  and  not  other  or  different  persons.  And  the 
plaintiff  further  saith,  that  after  the  said  John  Doe  had  complained,  as  in  the  said 
declaration  in  the  said  record  and  proceeding  in  that  behalf  mentioned,  and  before 
it  was  considered  by  the  said  Court  of  our  said  Lady  the  Queen,  that  the  said  John 
Doe  should  recover,  as  in  the  said  record  and  proceeding  mentioned,  to  wit,  on  the 
16th  day  of  October,  A.D.  1845,  the  said  John  Wellsman  was  advised  by  the  said 
Richard  Roe  to  come  and  defend  the  said  force  and  injury  when  &c.,  in  the  said  record 
and  proceeding  mentioned,  in  the  stead  of  him  the  said  Richard  Roe,  as  in  the  said 
record  and  proceeding  in  that  behalf  mentioned  ;  and  that  the  said  John  Wellsman, 
at  the  time  that  the  said  John  Doe  com-[372]-plained,  as  in  the  declaration  last  afore- 
said mentioned,  and  at  the  time  the  said  John  Wellsman  was  so  advised  by  the  said 
Richard  Roe,  as  in  the  said  record  and  proceeding  mentioned  as  aforesaid,  to  wit,  on 
the  day  and  year  last  aforesaid,  was  tenant  in  possession  of  the  tenements  and  premises 
in  the  declaration  last  aforesaid  mentioned  ;  and  the  plaintiff  further  saith,  that  the 
said  closes  and  tenements  in  which  &c.,  in  the  declaration  in  the  cause  mentioned, 
were  and  are  parcel  of  the  said  &e.,  residue  of  the  said  tenements  in  the  declaration 
in  the  said  recovery  and  writ,  record  and  proceeding  respectively  mentioned  as  afore- 
said, and  not  parcel  of  other  or  different  tenements  ;  and  that  the  said  term  of  years, 
in  the  said  record  and  proceeding  mentioned,  was  at  the  said  time,  when  &c.,  in  the 
declaration  in  this  cause  mentioned,  and  thenceforth  hitherto  hath  been  and  now  is 
existing,  subsisting,  and  not  expired  or  determined  ;  wherefore  the  plaintiff  prays 
judgment  if  the  defendant,  during  the  said  last-mentioned  term,  ought  to  be  admitted, 
against  the  said  recovery,  record,  and  proceeding,  to  plead  the  said  plea  by  him  so 
la.stly  above  pleaded  as  aforesaid,  in  manner  and  form,  &c. 

Special  demurrer,  assigning  for  causes  (inter  alia) — that  it  appears  from  the 
replication,  that  the  term  of  twenty  years  therein  mentioned  was  wholly  fictitious  ; 
that  the  record  therein  stated  was  and  is  wholly  void  and  invalid  so  far  as  the  same 
relates  to  the  now  defendant ;  that  the  defendant  is  not  estopped  by  the  said  record  ; 
that  it  does  not  appear  that  he  is  a  party  or  privy  thereto,  or  that  he  was  the  tenant 
in  possession  of  the  lands  in  this  cau.se  mentioned,  or  in  anywise  connected  therewith  ; 
that  the  suggestion  made  by  Richard  Roe  in  the  replication  is  wholly  insufficient  to 
make  the  now  defendant  a  party  or  privy  to  the  record  or  proceedings  in  the  prior 
action  ;  that  it  appears  by  the  replication,  that  the  term  of  years  mentioned  in  the 
recoid  and  in  the  replication  was  not  in  existence  or  subsisting,  and  had  not  commenced, 
at  the  time  when  the  defendant  is  in  [373]  the  declaration  in  this  cause  alleged  to 
have  broken  and  entered  the  closes  mentioned  in  the  declaration,  and  thereout  to  have 
ejected  and  expelled  the  plaintiff;  that  the  replication  in  this  respect  is  insensible  and 
repugnant ;  that  the  plea  is  a  divisible  plea,  and  that  the  plaintiff  ought  not  to  have 
replied  the  matter  to  the  whole  of  the  plea,  but  only  to  the  trespasses  committed  after 
the  commencement  of  the  terms  of  years  in  the  replication  mentioned  ;  and  that  the 
defendant  ought  not  to  be  estopped  by  the  judgment  set  forth  in  the  replication. 

Joinder  in  demurrer. 

The  case  was  argued  in  Hilary  Term  (Jan.  24),  and  in  Easter  Term  (May  6),  by 
Crompton  in  support  of  the  demurrer.  This  replication  is  bad,  both  in  substance 
and  in  form.  Before  adverting  to  the  consideration  of  the  formal  objections,  it  will 
be  advantageous  to  consider  what  are  the  grounds  upon  which  it  is  sought  to  plead, 
by  way  of  estoppel,  a  judgment  by  default  against  the  casual  ejector.  Such  a  judg- 
ment cannot  so  be  pleaded  in  any  form.  It  may  be  admitted  that  this  judgment  is 
•evidence  against  the  tenant  in  possession,  as  an  admission  of  title  in  the  plaintiff  in 
ejectment.  It  is,  no  doubt,  very  cogent  evidence,  but  it  is  not  conclusive,  and  may  be 
controverted.  If  it  can  be  rebutted,  it  is  not  conclusive,  and  cannot  be  pleaded  as  an 
estoppel  in  law.     On  the  rules  of  pleading  and  principle,  and  in  the  balance  of  authority, 
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this  cannot  be  pleaded  as  an  estoppel.  It  sins  against  every  principle  of  estoppels,  as 
laid  down  in  Co.  Litt.  352  (a).  It  is  not  reciprocal.  Even  admitting  that  the  defendant 
is  estopped,  there  is  no  party  estopped  in  return.  Again,  the  defendant  is  no  party 
to  the  record.  In  form,  the  preceding  action  was  against  a  stranger,  Richard  Roe, 
and  he  might  have  been  a  real  person.  In  substance,  it  was  merely  process  to  bring 
the  tenant  in  possession  before  the  Court.  [374]  He  might  have  appeared  to  support 
that  position  ;  and  it  must  be  contended  that  a  party  can  be  estopped  by  default  of 
appearance,  for  which  no  authority  will  be  found.  The  defendant  cannot  bring  error 
on  the  judgment :  if  he  were  a  party  to  the  record,  he  clearly  would  be  entitled  to 
that  privilege.  This  being  a  judgment  by  default  against  the  casual  ejector,  is  sufficient 
to  distinguish  the  case  from  that  of  Dve  v.  Huddaii  (2  C.  M.  &  R.  316),  which  was 
a  judgment  in  ejectment.  In  the  latter  case,  the  plaintifT  succeeded  on  the  strength 
of  his  own  title ;  but  where  there  is  judgment  by  default,  it  is  only  an  admission  by 
the  tenant  in  possession  that  he  has  no  title  in  himself.  A  third  party  may  have  the 
title.  What  course  is  the  tenant  to  pursue?  He  cannot,  with  prudence,  defend 
another  party's  right.  If  he  does  not,  he  ought  not  to  be  estopped  fiom  afterwards 
contesting  the  right  in  a  suit  in  which  he  himself  may  have  an  interest :  Doc  v.  Wright 
(10  Ad.  iV;  E.  763).  Aslin  v.  Parkin  (2  Burr.  66-5)  will  no  doubt  be  relied  upon  by 
the  plaintiH.  In  that  case  the  real  question  at  the  trial  was,  whether  judgment  by 
default  against  the  casual  ejector  was  evidence  against  the  tenant  in  possession.  Upon 
that  point  the  decision  was  correct ;  for  it  was,  no  doubt,  evidence ;  but  the  dicta  of 
Lord  MansKeld,  which  were  purely  extra-judicial,  with  regard  to  estoppels,  cannot  be 
considered  as  law.  [Parke,  B.  Surely  Aslin  v.  Parkin  has  been  acted  upon  ever 
since.]  So  far  as  it  decided  that  this  judgment  is  evidence,  it  has  been,  no  doubt,  but 
not  to  the  extent  that  it  is  an  estoppel.  Doe  v.  Huddart  is  an  instance  of  the  incorrect- 
ness of  the  rule  which  had  been  laid  down  by  Lord  Mansfield.  In  the  latter  case, 
Bolland,  B.,  in  delivering  the  judgment  of  the  Court,  .said  :  "Although,  undoubtedly, 
there  aie  to  be  found  dicta  of  learned  judges,  and  particularly  of  Lord  Mansfield  in 
Aslin  V.  Parkin,  which  have  been  transferred  to  the  treatises  upon  evidence,  a.s 
establishing  that  a  judgment  in  [375]  ejectment  is  concliasive  as  to  the  right  of 
possession  at  the  time  laid  in  the  declaration,  and  that  is  laid  down  by  Mr.  Phillipps, 
in  his  Law  of  Evidence,  and  upon  which  I  acted  at  the  trial,  yet  the  Court  think  that 
these  authorities  are  not  entitled  to  so  much  weight,  because  they  may  be  explained 
on  the  supposition  that  the  point  was  not  specifically  presented  to  the  Court,  and  the 
circumstances  of  those  cases  were  such  as  would  make  it  immaterial  for  those  learned 
judges  to  distinguish  between  what  is  very  cogent  and  what  is  conclusive  evidence 
in  the  cause."  [Parke,  B.  If  your  argument  be  correct,  it  would  not  be  advisable 
for  any  one  to  bring  an  action  for  mesne  profits  without  strict  ))roof  of  title.  The 
action  of  ejectment  is  to  clear  the  matter,  and  say  to  whom  the  title  belongs.]  It  may 
be  admitted  that  the  judgment  by  default  is  very  cogent  evidence,  but  the  plaintiff 
must  now  contend  that  it  is  not  capable  of  being  rebutted,  and  that  Dot  v.  Huddart 
was  wrongly  decided.  [Parke,  B.  In  the  case  of  Armstrmig  v.  Norton  (2  Ir.  L.  Rep. 
96),  in  the  Irish  Couit  of  Exchequer,  a  judgment  by  default  against  the  casual  ejector 
was  held  to  be  an  estoppel  in  evidence,  although  not  pleaded.  Baron  Pennefather 
there  says:  "In  an  action  of  trespass  for  mesne  rates  in  the  common  form,  when  the 
defendant  pleads  the  general  issue,  the  plaintift'  has  no  opportunity  of  relying  upon 
the  judgment  as  an  estoppel  in  pleading,  and  unless  he  wei'e  to  rely  upon  it  in  evidence, 
he  would  have  no  means  of  availing  himself  of  the  estoppel  at  all."  He  then  proceeds 
to  quote  the  rule  as  laid  down  in  the  case  of  Trtvivan  v.  Lawrence  (2  Ld.  Raym.  101=8  ; 
1  Salk.  276),  "that  where  the  plaintiff's  title  is  by  estoppel,  and  the  defendant  pleads 
the  general  issue,  the  jury  are  bound  l)y  the  estoppel  ;  for  here  is  a  title  in  the 
plaintift'  that  is  a  good  title  in  law,  and  a  good  title  if  the  matter  had  been  disclosed 
and  relied  on  in  pleading  ;  but  if  the  defendant  pleads  the  special  matter,  [376]  and 
the  plaintift'  will  not  rely  on  the  estoppel  when  he  may,  but  takes  issue  on  the 
fact,  the  jury  shall  not  be  bound  by  the  estoppel,  for  then  they  are  to  find  the  truth 
of  the  fact  which  is  against  him."  The  New  Rules,  as  is  well  known,  are  not  in  force 
in  the  Irish  courts,  and  it  is  the  pi'actice  to  plead  the  general  issue  alone.  That  plea 
puts  something  more  in  issue  than  the  mere  title  of"  the  plaintift',  which  might  be, 
perhaps,  a  reason  why  the  matter  was  not  pleadable  as  an  estoppel.]  This  Court,  in 
Doe  V.  Huddart,  did  not  proceed  on  the  above  gi'ounds.  Before  the  case  of  Aslin  v. 
Parkin,  in  Jefferies  v.  Dyson  (2  Str.  960),  which  was  an  action  of  trespass  for  mesne 
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profits,  the  plaintiff,  "when  the  defendant  would  have  gone  into  the  title,  insisted  he 
was  estopped  by  the  judgment;  but  the  Chief  Justice  (Loi'd  Hardwicke)  held,  that  it 
would  have  been  an  estoppel  if  the  present  defendant  had  been  made  defendant  in  the 
ejectment,  and  the  verdict  against  him  ;  yet  this  judgment,  to  which  he  was  no  party 
or  privy,  could  be  none,  and  therefore  he  admitted  the  defendant  to  controvert  the 
title."  '  That  case  is  precisely  the  same  as  that  of  Doe  v.  Hnddart.  Smnrtle  v.  Williams 
(1  Salk.  245)  is  an  authority  to  the  same  effect.  The  reasons  why  this  judgment  is 
evidence  are  given  in  Doe  v.  Harvei/  (8  Bing.  239).  It  is  evidence  against  those 
parties  who  are  shewn  to  have  had  notice  to  appear ;  for,  by  not  appearing,  the  partj'' 
admits  a  title  superior  to  his  own  ;  but  it  is  not  evidence  against  those  who  have  not 
had  notice:  Deim  v.  JFhi/e  (7  T.  R.  112);  Hunter  v.  Bri/ts  (3  Camp.  456). 

The  replication  is  also  bad,  for  the  reasons  pointed  out  by  the  special  demurrer. 
The  judgment  set  out  is  erroneous  on  the  face  of  it,  and  yet  a  writ  of  error  could  not 
be  brought  upon  it.  It  should  be  more  explicitly  stated  and  averred,  that  the  tenant 
in  possession  had  notice  to  appear.  In  the  next  place,  it  is  averred  that  the  defend- 
[377]-ant  was  tenant  in  possession  at  the  time  of  the  declaration  in  ejectment,  but  not 
that  the  time  of  the  trespasses  complained  of  was  the  same  time.  The  defendant  is 
entitled  to  plead  to  such  period  of  time  in  the  declaration  as  to  which  he  is  not  estopped. 
Now  the  replication  applies  only  to  part  of  the  time  of  the  trespass  complained  of. 
The  plaintiff  should  have  replied  to  each  portion  of  the  plea,  as  was  done  in  Vivian  v. 
Jenhin  (3  Ad.  &  E.  741).  It  m;iy  be  that  the  whole  of  the  trespasses  for  which  the 
plaintiff  seeks  to  recover  were  antecedent  to  the  demise  to  him.  Upon  this  latter 
ground  the  replication  is  clearly  bad. 

Bovill,  contra,  was  requested  to  confine  his  argument  in  the  first  instance  to  the 
latter  point.  The  second  objection  is  not  good.  The  replication  is  sufficient.  This 
identical  question  was  discussed  and  decided  in  Doe  v.  WrifjU  (10  Ad.  &  E.  763).  Lord 
Denman  there  says:  "It  was  urged,  indeed,  that,  viewing  the  replication  in  this  way, 
it  was  open  to  anothei-  objection  ;  that  it  did  not  extend  so  widely  as  the  plea,  because, 
although  the  plea  might  refer  to  the  time  of  the  cause  of  action  accruing,  it  also  refers 
to  the  time  of  the  commencement  of  the  action  ;  and,  as  to  this  last,  the  replication 
shewing  no  re-entry,  was  no  estoppel.  But  we  think  this  objection  received  a  sufficient 
answerat  the  bar.  The  plea  is  pleaded  to  the  whole,  and  it  is  enough  for  the  plaintiff 
to  shew  that  it  cannot  be  pleadable  to  that.  The  first  plea,  therefore,  seems  to  us  to 
be  sufficiently  answered."  This  is  a  direct  authority  in  the  plaintiff's  favour.  The 
plea  is  therefore  answered  if  the  estoppel  answer  any  portion  of  it.  The  estoppel  is, 
that  the  defendant  ought  not  to  be  allowed  to  plead  the  plea.  The  authorities  upon 
the  point  are  collected  in  2  Roll.  Abr.  550,  553,  554. 

As  to  the  question  which  was  first  discu.ssed,  the  replication  is  a  good  estoppel.  _  In 
Aslin  v.  Parkin,  all  the  judges  were  [378]  unanimously  of  opinion  ''that  the  nominal 
plaintiff  and  the  casual  ejector  are  judicially  to  be  considered  as  the  fictitious  form  of 
an  action  really  brought  by  the  lessor  of  the  plaintiff  against  the  tenant  in  possession. 
.  .  .  That  the  lessor  of  "the  plaintiff  and  the  tenant  in  possession  are  suljstantially 
and  in  truth  the  parties  and  the  only  parties  to  the  suit.  .  .  .  That  there  is  no 
distinction  between  a  judgment  in  ejectment  upon  a  verdict  and  a  judgment  by  default  " 
The  whole  of  the  judgment  in  that  case  is  in  the  plaintiff's  favour.  The  same  doctrine 
was  acknowledged  in  Holdfast  v.  Morris  (2  Wils.  115).  In  Goodtitle  v.  Tombs  (3  Wils. 
120),  Wilmot,  C.  J.,  said  :  "Before  the  time  of  Henry  VII.  plaintiffs  in  ejectment  did 
not  recover  the  term ;  but  until  about  that  time  the  mesne  profits  were  the  measure^ 
of  damages.  I  brush  out  of  my  mind  all  fiction  in  an  ejectment,  the  nominal  plaintifi" 
and  the  nominal  defendant,  the  casual  ejector,  the  dramatis  personiB  or  actores  fabuUe, 
and  consider  the  recovery  by  default  or  after  a  verdict  as  the  same  thing,  viz.,  a  recovery 
by  the  lessor  of  the  plaintiff  of  his  term  against  the  tenant  in  the  actual  wrongful 
possession  of  the  land."  The  action  for  mesne  profits,  in  fact,  is  in  the  nature  of  an 
assessment  of  damages  after  judgment  by  default  on  an  action  of  ejectment,  by  which 
the  title  to  the  property  has  been  settled  and  determined.  The  case  of  Doe  v.  JFriffht 
settles  the  point,  that  after  verdict  the  judgment  is  conclusive.  And  there  is  no 
difference  between  judgment  after  verdict  or  by  default,  with  reference  to  the  finality 
'of  the  judgment.  It  is  an  estoppel  by  record  against  a  privy  ;  and  the  defendant  here 
is  a  party" to  the  record.  In  Goodtifie  v.  Tomhs,  Gould,  J.,  .says  :  "This  action  may  be 
brought  either  in  the  name  of  the  nominal  plaintiff' in  the  ejectment  or  by  his  lessor; 
it  follows  the  ejectment  as  a  necessary  consequence.     The  judgment  by  default  in 
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ejectment  is  of  the  very  same  effect  in  this  case  as  if  it  had  been  after  a  verdict ;  and 
the  Court  [379]  will  intend  every  thing  possible  against  the  defendant,  that  there  was 
an  actual  ouster,  if  that  were  neces.sary  in  this  case ;  but  I  think  proof  of  the  judgment 
in  ejectment,  and  the  writ  of  possession  executed,  was  sufficient  in  this  case  to  warrant 
a  verdict  for  the  mesne  profits."  In  Bac.  Abr.  Eject.  (H.),  after  stating  that  the  matter 
was  foi-merly  doubted,  it  is  said  :  "  But  it  is  now  settled  that,  after  a  recovery  in  eject- 
ment, the  tenant  is  estopped  from  controverting  the  title  in  a  subsequent  action  for 
mesne  profits."  So,  in  tiac.  Abr.  Eject.  (A.),  the  nature  of  this  action  is  described,  and 
certain  rules  are  given  for  the  pi'evention  of  any  iujuiy  accruing  to  the  parties  really 
interested.  It  isthere  said  :  "  The  Courts  declared  that  they  would  not  give  judgment 
unless  the  tenant  in  possession  had  notice  of  it,  and  an  affidavit  was  made  that  he  was 
served  with  a  copy  of  the  declaration."  The  legislature,  therefore,  has  placed  guards 
against  the  allowance  of  improper  ejectments.  It  is  said  that  error  would  not  lie 
upon  this  judgment ;  but  the  Courts  have  power  to  mould  the  proceedings  in  such  a 
manner  as  to  allow  it.  It  cannot  be  said  that  the  defendant  is  not  a  party  to  the 
proceeding.  It  is  alleged  that  he  had  notice.  In  Hunter  v.  Britts  (3  Camp.  45(3),  the 
defendant  had  no  notice,  which  distinction  is  observed  by  Tindal,  C.  J.,  in  delivering 
judgment  in  JJoe  v.  Harm/  (8  Bing.  241).  In  liamshottom  v.  Buckhurst  (2  M.  &  S.  567), 
Loril  Ellenborough  said  :  "The  judgment-roll  imports  incontrovertible  verity  as  to  all 
the  proceedings  which  it  sets  forth  ;  and  so  much  so,  that  a  party  cannot  be  admitted  to 
plead  that  the  things  which  it  professes  to  state  are  not  true."  This  judgment  at  all 
events  is  good  as  long  as  it  continues  to  exist.  There  is,  therefore,  no  good  reason  why 
this  judgment  by  defaidt  should  not  be  pleaded  as  an  estoppel,  as  otherjudgments  maybe. 

Crompton  in  reply.  In  the  case  of  Armstrong  v.  Norton,  [380]  the  remarks  of 
Pennefather,  B.,  were  extra-judicial,  and  the  question  was  not  necessary  to  the  decision 
of  the  case  The  same  objection  exists  to  replying  an  estoppel  to  the  plea  of  ''  not  the 
plaintift"'s  close,"  as  existed  to  replying  it  to  the  old  plea  of  the  general  issue.  Upon 
the  old  plea  of  the  general  issue,  the  plaintiff  had  to  prove  something  in  addition  to 
the  alleged  possessory  title,  and  so  has  he  upon  the  plea  of  not  the  plaintiff's  close  ; 
and  therefore  the  same  objection  exists  in  both  cases  to  this  matter  being  replied  by 
way  of  estoppel.  With  respect  to  Doc  v.  Wright,  there  the  declaration  must  have  been 
confined  to  the  trespasses  subsequent  to  the  demise,  or  perhaps  the  Court  thought  the 
plea  not  divisible  ;  but  it  has  since  been  settled  to  be  divisible  :  Doe  d.  Bowman  v. 
Lewis  (13  M.  &  W.  241).  [He  also  cited  Outram  v.  More-wood  (3  East,  365) ;  Strutt  v. 
Bovingdmi  (5  Esp.  59).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case  was  argued  before  us  a  few  days  ago,  on  a  demurrei-  to 
a  replication.  The  declaration  was  in  trespass  for  mesne  profits,  stating  the  entry  ami 
expulsion  to  have  been  on  the  10th  of  December,  1844,  and  the  expulsion  and  taking 
of  profits  to  have  been  continued  until  the  10th  of  March,  1846.  To  this  there  was  a 
plea,  that  the  closes  in  which  &c.,  were  not,  nor  was  any  of  them  or  any  part  thereof, 
the  plaintiff's,  modo  et  forma.  The  plaintiff  replied  to  the  whole  of  this  plea,  by  way 
of  estoppel,  a  recovery  by  the  plaintiff  against  the  casual  ejector,  on  a  declaration  in 
ejectment,  stating  the  demise  to  have  been  on  the  14th  of  October,  1845,  for  a  term  of 
twenty  years ;  and  the  replication  concludes  with  a  prayer  of  judgment  if  the  defen- 
dant during  that  term  ought  to  be  [381]  admitted  against  the  said  recovery,  record, 
and  proceeding,  to  plead  that  plea.  To  this  I'eplication  there  was  a  special  demurrer, 
assigning  many  causes,  and  amongst  the  rest,  that  the  estoppel  applied  only  to  part 
of  the  time  of  the  trespasses  complained  of,  and  therefore  should  have  been  replied  to 
part  only  of  the  plea. 

On  the  argument,  this  point  was,  amongst  others,  fully  argued.  We  think  it 
unnecessary  to  give  an  opinion  on  any  other  of  the  objections,  being  satisfied  that  this 
ought  to  prevail. 

Assuming  that  there  was  an  estoppel,  and  that  it  could  be  replied  to  such  a  plea 
(as  to  which  we  say  nothing),  it  was  an  estoppel  only  to  the  possessory  title  of  John 
Doe,  on  the  14th  of  October,  1845,  and  during  the  term  of  twenty  years;  whereas, 
under  this  declaration,  the  plaintiff'  might  recover  the  mesne  profits  from  the  10th 
of  December,  1844.  The  plea  is  not  an  affirmative  one,  introductory  of  new  matter, 
but  a  negative  one,  denying  the  allegation  that  the  close  in  which,  &c.  was  the  plain- 
tiff's at  the  time  of  the  trespasses.     It  is  not  an  entire  plea,  which,  if  untrue  in  part, 
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is  untrue  altogether,  but  divisible  :  and  if,  when  part  of  the  trespasses  were  committed, 
the  close  was  the  plaintiff's  and  when  the  residue  not,  the  plaintiff  would  recover  as 
to  part,  and  the  defendant  succeed  as  to  the  residue  of  the  trespasses.  If  then  the 
defendant  were  estopped  as  to  part  from  denying  the  plaintiff's  title,  that  was  no 
reason  why  he  should  be  as  to  the  remainder.  "The  replication  is,  therefore,  though 
pleaded  to  the  whole,  an  answer  (if  it  be  an  answer  at  all)  to  part  of  the  plea  only  ; 
and,  on  that  account,  is  clearly  bad.  But  it  was  argued  by  Mr.  Bovill,  that  this  point 
had  been  otherwise  decided  in  the  case  of  Doe  v.  ll-'right  (10  Ad.  &  E.  763  ;  '2  P.  &  L). 
(572).  It  cannot  be  denied  that  it  is  said  by  Lord  Denman,  in  the  course  of  the  judg- 
ment, "  that  the  plea  of  not  possessed  was  pleaded  to  the  whole,  [382]  and  that  it  is 
enough  for  the  plaintiff' to  shew  that  it  could  not  be  pleadable  to  that,"  to  make  the 
plea  bad.  The  objection  to  the  replication  did  not  appear  so  prominently  in  that 
case  as  it  does  in  this,  for  there  the  first  day  in  the  declaration,  and  the  day  of  the 
demise  in  the  ejectment,  were  identical  :  and  the  terms  covered  the  whole  of  the 
intermediate  time  to  the  commencement  of  the  suit.  Here  a  portion  only  of  that 
time  is  covered  ;  nor  do  the  Court  appear  to  have  sufficiently  adverted  to  the  con- 
sideration that  a  traverse  does  not  stand  on  the  same  footing  in  this  respect  as  an 
affirmative  plea  containing  new  matter  by  way  of  confession  and  avoidance.  We 
think  our  judgment  must  be  for  the  defendant. 
Judgment  for  the  defendant. 

Stones  v.  Menhem.  May  16,  1S4S. — An  action  for  work  and  labour  as  a  bricklayer, 
is  not  a  case  in  which  a  side-bar  rule  for  a  view  ought  to  be  granted. — Semble, 
that  such  rule,  omitting  the  names  of  the  shewers,  and  the  time  and  place  of 
meeting,  is  irregular. 

[S.  C.  17  L.  J.  Ex.  21.5.] 

This  was  an  action  of  assumpsit  for  work  done  bv  the  plaintiff,  as  a  carpenter  and 
bricklayer,  to  the  defendant's  house,  and  for  bell-hanging,  painting,  and  papering  the 
same.  The  cause  being  at  issue,  the  defendant,  on  the  Sth  of  May,  applied  to  the 
plaintiff  to  appoint  a  shewer  on  his  part,  to  enable  the  jurors  to  have  a  view,  and,  on 
the  plaintifTs  refusal,  served  him,  on  that  day,  with  the  following  side-bar  rule  :  — 

"  In  the  Exchequer  of  Pleas. 

"  Easter  Term,  in  the  eleventh  year 
of  the  reign  of  Queen  Victoria. 

"Monday,  the  Sth  day  of  May,  1848.  Side-bar.  It  is  ordered,  that  a  distringas 
for  impannelling  a  jury  shall  issue  in  this  cause,  directed  to  the  sheriff  of  the  county 
of  Mid-[383]-dlesex,  commanding  that  the  aforesaid  sheriff'  have  six  or  more  of  the 
first  twelve  jurors  impannelled  to  try  the  issue  between  the  said  parties,  according  to 
the  form  of  the  statute  in  that  case  made  and  provided,  to  view  the  place  in  question 
between  the  parties  aforesaid,  on  ,  which  said  jurors  shall  meet  at  the 

house  of  ,  known  by  the  name  of  ,  at  of  the  clock,  in 

the  noon  of  the  same  day,  and  there  shall  be  refreshed,  at  the  equal  charges 

of   the  parties  aforesaid  ;  and  that  ,  on  behalf  of  the  said  plaintiff',  and 

George  Corderoy,  of  98  High-Street,  Marylebone,  surveyor,  on  behalf  of  the  said 
defendant,  shall  shew  the  place  in  question  and  dispute  between  the  said  parties  to 
those  jurors ;  but  no  evidence  shall  then  and  there  be  given  them  thereon  in  any 
sort,  and  that  the  same  jurors  who  shall  view  the  place  aforesaid  and  appear,  shall, 
before  any  drawing,  be  first  sworn  upon  the  jurv  for  the  trial  of  this  cause. 

"  By  the  Court." 

On  the  9th  and  10th  of  May  respectively,  the  defendant  served  the  plaintiff  with 
two  appointments  to  name  a  shewer,  which  the  plaintiff  declined  to  attend. 

Horn,  on  the  11th  of  May,  obtained  a  rule  calling  upon  the  defendant  to  shew 
cause  why  the  above  side-bar  rule  should  not  be  set  aside,  on  the  grounds,  first,  that 
the  case  was  not  one  in  which  a  view  ought  to  be  granted  ;  secondly,  that  the  rule 
itself  was  defective,  in  not  containing  the  names  of  both  shewers,  and  the  time  and 
place  of  meeting  of  the  jurors. 

Cause  was  now  shewn  against  this  rule  before  Parke,  B.,  at  Chambers. 
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Argument  for  the  defendant.  First,  the  work  is  defec-[384]-tive  in  many  respects, 
and  the  nature  of  it  cannot  be  properly  appreciated  unless  the  jury  are  permitted  to 
have  a  view  of  the  premises  ;  and  there  is  no  reason  why  a  rule  for  a  view  should  not 
be  granted  in  a  case  like  the  present,  or  even  to  inspect  a  house  or  any  goods  which 
have  been  sold.  [Farke,  B.  I  doubt  whether  this  is  a  proper  case  for  a  view.  The 
4  Anne,  c.  16,  s.  8,  enacts,  that  where  it  shall  appear  to  the  Court  that  it  will  be 
proper  and  necessary  that  the  jurors  "should  have  the  view  of  the  messuages,  lands, 
or  place  in  question,  in  order  to  the  better  understanding  of  the  evidence,"  the  Court 
may  order  writs  of  distringas  to  issue.  It  does  not  appear  to  me  that  a  view  of  work 
done  to  a  house  can  be  considered  a  view  of  the  "  place  in  question."]  The  rule  for 
a  view  is  not  confined  to  cases  where  messuages  or  lands  only  are  concerned  ;  for,  by 
the  general  rule  of  Hilary  Term,  2  Will.  4,  s.  63,  it  is  ordered,  that  "  the  rule  for  a 
view  may  in  all  cases  be  drawn  up  by  the  officer  of  the  court,  on  application  of  the 
party,  without  affidavit  or  motion  for  that  purpose."  [Parke,  B.  The  effect  of  that 
rule  is  not  to  e.xtend  the  law,  and  to  allow  a  view  to  be  granted  in  cases  where  it 
would  not  have  been  granted  previously  to  the  rule.]  Secondly,  the  rule  is  correct 
in  point  of  form.  It  is  necessary  to  obtain  a  side-bar  rule  before  the  master  will  make 
an  appointment  for  the  purpose  of  naming  a  shewer. 

Horn,  in  support  of  the  rule.  The  question  is,  whether,  prior  to  the  rule  of  Hilary 
Term,  2  Will.  4,  s.  63,  the  Courts,  upon  cause  shewn  against  a  side-bar  rule  like  the 
present,  would  have  made  it  absolute.  It  is  confidently  submitted  that  they  would 
not.  The  Jury  Act,  6  Geo.  4,  c.  50,  s.  23,  uses  the  language  of  the  4  Anne,  c.  16,  and 
enacts,  that  the  jurors  are  to  have  "  a  view  of  the  place  in  question,  in  order  to  their 
better  understanding  the  evidence  ;"  which  seems  to  imply  that  a  view  of  the  jui'ors 
is  confined  to  the  case  where  [385]  some  messuage  or  land  is  to  be  inspected,  and  the 
case  cannot  be  made  intelligible  without  such  inspection.  But  here  the  view  cannot 
be  said  to  relate  to  any  place  in  question  ;  nor  is  it  necessary  towards  the  under- 
standing of  the  evidence,  for  the  state  of  the  work  can  be  made  clear  to  the  minds 
of  the  jury  by  means  of  the  evidence  of  surveyors  and  other  practical  men.  In 
Bagley's  Practice  (page,  32t<),  it  is  .said,  "that  it  sometimes  happens,  most  commonly 
in  actions  of  trespass  clausum  fregit,  waste,  and  nuisance,  that  a  view  is  denied,  and 
in  practice  it  is  certainly  unusual  for  the  Court  to  grant  a  view  in  cases  merely  of 
work  done  to  premises."  It  cannot  be  contended  that  the  Court  would  in  all  cases 
grant  a  view  of  goods,  merely  because  they  might  be  too  bulky  to  be  brought  into 
court.  Secondh',  the  side-bar  rule  is  itself  irregular ;  it  ought  to  have  contained  the 
place  and  hour  of  the  attendance  of  the  jury,  and  especially  the  names  of  both  shewers. 
The  practical  directions  given  in  Bagley's  Practice  are,  "  that  if  the  opposite  party 
refuses  to  name  a  shewer,  the  attorney  on  the  other  side  is  to  get  an  appointment 
from  the  Master  to  name  a  shewer ;  that  a  memorandum  of  the  rule,  with  the  name 
and  place  of  abode  of  the  one  shewer,  and  of  the  shewer  nominated  by  the  adverse 
party,  or  by  the  Master,  on  his  default,  is  to  be  taken  to  the  office,  and  the  clerk  will 
draw  up  the  rule."  This  shews  that  the  side-bar  rule  ought  to  contain  the  name  and 
abode  of  both  shewers.  [Parke,  B.  The  practice  is  stated  in  similar  terms,  in 
Aichbold's  Practice,  p.  407  (sixth  edition): — "Draw  up  a  praecipe  or  memorandum 
of  the  rule  you  want.  Get  from  the  opposite  attorney  a  memorandum  of  the  name 
and  place  of  abode  of  his  shewer,  and  take  it,  together  with  a  similar  memorandum 
of  your  own  shewer,  and  also  of  the  time  and  place  of  meeting,  &c.,  to  one  of  the 
Masters,  and  draw  up  the  rule.] 

[386]  Parke,  B.  The  rule  for  setting  aside  the  side-bar,  rule  must  be  absolute. 
The  language  of  the  acts  of  Parliament,  coupled  with  the  practice,  appears  to  me  to  shew 
that  this  is  not  a  case  in  which  a  view  ought  to  be  granted.  The  necessity  of  a  view 
seems  to  me  to  apply  chiefly  to  actions  of  a  local  nature,  such  as  trespass  quare 
clausum  fregit,  nuisance,  and  the  like.  Judges  are  often  requested  to  make  orders 
for  one  of  the  parties  to  be  at  liberty  to  inspect  work  done  and  other  matters,  and  we 
generally  refuse  such  orders  unless  the  opposite  party  will  give  his  consent ;  but, 
according  to  the  defendant's  argument,  a  view  by  the  jurors  might  be  obtained  iu 
such  cases  as  a  matter  of  course.  The  rule  will  be  made  absolute,  the  costs  to  be  costs 
in  the  cause. 

Rule  absolute  accordingly.(a) 

(a)  Ex  relatione  Horn. 
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[387J     In  the  Exchequer  Cha3[ber. 
(In  Error  from  the  Court  of  Exchequer.) 

Thokpe  v.  Plowdex.  May  1.5,  1S4S. — Error  does  not  lie  on  a  judgment  of  a 
superior  court,  upon  a  feigned  issue  brought  under  the  -IGth  section  of  the  Tithe 
Commutation  Act,  6  &  7  Will.  4,  c.  71  ;  and  the  Court  of  Exchequer  Chamber 
quashed  a  writ  of  error  so  brought. 

[S.  C.  17  L.  J.  Ex.  23.5.] 

This  was  a  feigned  issue,  brought  in  the  Court  of  Exchequer,  under  the  46th  section 
of  the  6  &  7  Will.  4,  c.  71,  to  try  the  plaintiff's  right  to  the  tithes  of  .A.ston-le-Walls, 
in  the  county  of  Xorthampton.  The  cause  came  on  for  trial  at  the  Midsummer 
Assizes  for  Northamptonshire  in  1844,  when  a  verdict  was  taken  for  the  plaintiff  by 
consent,  subject  to  a  special  case,  with  liberty  to  turn  it  into  a  special  verdict,  if 
allowed  by  law.  The  special  case  was  argued  before  the  Barons  of  the  Court  of 
Exchequer  in  the  sittings  after  Trinity  Term,  1845  (14  M.  &  W.  520),  when  judgment 
was  given  for  the  defendant.  In  Michaelmas  Term,  184-5,  the  plaintiff  obtained  a 
rule  absolute  in  the  first  instance,  whereby  "  it  was  ordered  that  the  said  special  case 
be  turned  into  a  special  verdict."  Subsequently,  by  a  judge's  order,  the  Nisi  Prius 
record  was  altered,  by  inserting  thereon  the  special  case  as  a  special  verdict  of  the 
jury,  in  pursuance  of  the  last-mentioned  rule.  A  writ  of  error  having  been  brought 
upon  this  judgment  by  the  plaintiff,  a  rule  was  obtained  on  behalf  of  the  defendant 
in  December  last,  calling  upon  the  plaintiff  to  shew  cause  why  the  writ  of  error  so 
brought  should  not  be  quashed.     Against  this  rule 

Willes  shewed  cause  (&)  (February  5).  It  will  be  contended  by  the  other  side, 
that  under  the  46th  section  of  the  [388]  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71, 
no  writ  of  error  lies  upon  the  judgment  of  the  Court  below.  Although  this  is  in 
point  of  fact  a  proceeding  under  that  act,  it  does  not  of  necessity  appear  upon  the 
face  of  the  record  that  it  is  not  a  proceeding  in  an  ordinary  action  ;  upon  which 
supposition  a  writ  of  error  would  lie.  The  present  question,  however,  mainly  turns 
upon  the  section  to  which  reference  has  already  been  made,  and  which  provides  that 
persons  dissatisfied  with  the  commissioners'  decision  may  cause  an  action  to  be  brought 
in  any  of  the  superior  courts.  This  action  is  commenced  by  writ  of  summons,  and  is 
prima  facie  subject  to  all  the  proceedings  of  an  ordinary  action.  The  act  does  not 
leave  the  parties  to  adopt  an  interpleader  issue,  which  is  proceeded  with  without  a 
writ  of  summons.  [Patteson,  J.  In  the  case  of  FeUowes  v.  C'lai/  (4  Q.  B.  313),  my 
Brother  Coleridge  withdrew  his  judgment,  in  order  that  the  cause  might  go  down 
again  for  trial,  and  that  a  bill  of  exceptions  might  be  tendered.]  That  case,  with 
many  others,  awaits  the  decision  of  Salkeld  v.  Johnson,  which  is  now  pending  in  the 
Court  of  Exchequer  (ante,  p.  256).  It  has  never  found  its  way  into  a  court  of  error. 
In  the  case  of  King  v.  Simmonds  (7  Q.  B.  289),  a  writ  of  error  was  quashed  by  the 
Court  of  Exchequer  Chamber,  but  that  was  an  interpleader  issue.  In  the  present  case 
the  Court  cannot  be  ousted  of  its  jurisdiction,  unless  its  power  is  expressly  taken 
away  by  the  act  of  Parliament.  In  Kiiig  v.  Simnwnds,  in  the  judgment  of  the  Court 
of  Exchequer  Chamber,  great  stress  was  laid  upon  two  points  which  do  not  apply  to 
the  present  ease.  First,  that  it  was  not  the  intention  of  the  legislature,  in  requiring 
a  judgment  to  be  entered  on  the  feigned  issue,  to  give  to  the  litigant  parties  the 
power  of  bringing  a  writ  of  error  thereon,  more  especially  as  it  is  not  required  that  a 
writ  of  summons  should  be  sued  out  in  the  feigned  issue,  to  warrant  that  judgment; 
and  that,  if  it  had  been  [389]  meant  that  the  judgment  should  be  capable  of  being 
reviewed  by  writ  of  error,  it  would  have  been  provided  that  it  should  resemble  an 
ordinary  judgment  in  an  action,  and  that  the  judgment  without  a  writ  would  be  an 
anomaly  :  and  secondly,  that  the  judgment,  so  called,  in  the  2nd  section  of  that  act, 
is  not  a  judgment  to  be  entered  in  the  ordinary  way,  but  in  a  special  manner  pointed 
out  in  the  7th  section.  But,  in  the  present  case,  there  is  a  writ  of  summons,  by  which 
the  proceedings  are  commenced,  and  also  the  judgment  is  in  the  ordinary  form.     The 

{b)  Cor.  Patteson,  J.,  Coltman,  J.,  Maule,  J.,  Wightman,  J.,  Cresswell,  J.,  and 
Erie,  J. 
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defendant,  having  obtained  the  judgment  of  the  Court  below,  ought  to  be  estopped 
from  saying  that  a  writ  of  error  will  not  lie  upon  that  judgment ;  although  the 
lan£;uatre  of  the  46th  section  is,  that  the  verdict  or  judgment  of  the  Couit  shall  be 
tin;il,  and  hinding  upon  all  parties  thereto ;  and  this  has  the  quality  of  an  oidinary 
judgment,  which  is  its  finality  and  conclusiveness.  It  was,  therefore,  the  intention 
of  the  legislature  to  put  this  judgment  upon  the  same  footing,  and  to  make  it  subject 
to  the  same  rules  as  an  oidinary  one.  It  is  submitted  that  this  is  the  true  construction 
of  the  words  in  the  46th  section.  The  jurisdiction  of  the  superior  courts  is  not  to  be 
taken  away  by  an  act  of  Parliament,  unless  by  express  language. 

Watson  and  Pigott,  contra.  A  writ  of  error  does  not  lie  in  the  present  case.  It 
is  admitted  that  this  is  a  proceeding  under  the  Tithe  Commutation  Act.  The  object 
of  that  act  was  to  settle  questions  between  the  land  and  tithe-owners.  The  46th 
section  speaks  of  these  proceedings  as  an  action,  but  there  are  many  other  incidents 
attached  to  them  than  are  to  be  found  in  an  ordinary  action.  This  proceeding  is  for 
the  purpose  of  correcting  the  decision  of  the  commissioners,  and  it  is  only  intended  to 
accomplish  that  object.  By  the  46th  section,  the  judge  has  the  power  to  compel  the 
parties  to  produce  all  deeds,  &c.  ;  and  he  [390]  may  direct  the  jury  to  find  a  verdict, 
subject  to  the  opinion  of  the  Court  upon  a  special  case  :  "and  the  verdict  which  shall 
be  given  in  such  action,  or  the  judgment  of  the  court  upon  the  ease,  subject  to  which 
the  same  may  be  given,  shall  be  final  and  binding  upon  all  parties  thereto,  unless  the 
Court  shall  set  aside  such  verdict  and  order  a  new  trial."  It  is  not  competent  for  this 
Court  to  deal  with  the  decision  of  the  Court  below,  as  it  is  not  intended  that  the 
judgment  should  be  entered  of  record.  The  costs  are  in  the  discretion  of  the  Court. 
It  is  laid  down,  in  Bac.  Abr.,  as  taken  from  1  Salk.  263,  that  "  whenever  a  new  juris- 
diction is  created  by  act  of  Parliament,  and  the  Court  or  judge  that  exercises  that 
juiisdiction  acts  as  a  court  or  judge  of  record,  according  to  the  course  of  the  common 
law,  a  writ  of  error  lies  on  their  judgment ;  but  when  they  act  in  a  summary  method, 
in  a  new  course,  different  from  the  common  law,  theie  a  writ  of  error  does  not  lie, 
but  a  certiorari."  Now  the  46th  section  says,  "that  it  shall  be  lawful  for  the  judge 
by  whom  any  such  action  shall  be  tried,  if  he  shall  think  tit,  to  direct  the  jury  to  find 
a  verdict,  subject  to  the  opinion  of  the  Court  upon  a  special  case  ;  and  the  verdict 
which  shall  be  given  in  any  such  action,  or  the  judgment  of  the  Court  upon  the  case 
subject  to  which  the  same  may  be  given,  shall  be  final  and  binding  upon  all  parties 
thereto,  unless  the  Court  wherein  such  action  should  be  brought  shall  set  aside  such 
verdict,  and  order  a  new  trial  to  be  had  therein,  which  it  shall  be  lawful  for  the  said  Court 
to  do,  if  it  shall  think  fit."  The  meaning  of  which  is,  that  the  verdict,  subject  to  the 
opinion  of  the  Court  upon  a  special  case,  shall  be  conclusive,  except  where  the  Court 
shall  think  it  proper  to  set  aside  the  verdict  and  grant  a  new  trial.  The  proceedings, 
therefore,  cannot  be  reversed  by  writ  of  error.  The  commissioners  might  be  compelled 
by  mandamus  to  act  in  pursuance  of  the  verdict,  even  if  the  [391]  judgment  of  the 
Court  of  Exchequer  were  set  aside  by  writ  of  error. 

Willes  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J.  This  was  a  motion  to  quash  a  writ  of  error  brought  on  a  judgment 
of  the  Court  of  Exchequer,  upon  the  ground  that  under  the  circumstances  a  writ  of 
error  will  not  lie.  It  was  a  feigned  issue,  brought  under  the  provisions  of  the  stat. 
6  &  7  Will.  4,  c.  71,  s.  46,  in  which  a  verdict  was  found  for  the  plaintiff',  subject  to  a 
special  case,  which  was  afterwards  turned  into  a  special  verdict,  and  judgment  given 
for  the  defendant. 

The  statute  in  question  provides  that  a  party,  dissatisfied  with  the  decision  of  a 
tithe  commissioner,  may  cause  an  action  to  be  brought,  and  deliver  a  feigned  issue  ; 
that  the  parties  shall  produce  all  deeds,  &c. ;  that  the  judge  may  direct  the  jury  to 
find  a  verdict,  subject  to  the  opinion  of  the  Court  on  a  special  case  :  "  and  the  verdict 
which  shall  be  given  in  such  action,  or  the  judgment  of  the  Court  upon  the  case, 
subject  to  which  the  same  may  be  given,  shall  be  final  and  binding  upon  all  parties 
thereto,  unless  the  Court  shall  set  aside  such  verdict  and  order  a  new  trial."  It  then 
directs,  that  if  the  facts  be  not  disputed,  a  case  may  be  stated  at  once  for  the  opinion 
of  the  Court,  aud  the  decision  of  such  Court  shall  be  binding  upon  all  parties  concerned 
therein.  "  Provided  always,  that  after  such  verdict  given,  and  not  set  aside  by  the 
Court,  or  after  such  decision  of  the  Court,  the  said  commissioners  shall  be  bound  by  ■ 
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such  verdict  or  decision,  and  the  costs  of  every  such  action,  or  of  stating  such  case  and 
obtaining  a  decision  thereon,  shall  be  in  the  discretion  of  the  Court  in  or  by  [392] 
which  the  same  shall  be  decided,  which  may  order  the  same  to  be  taxed  by  the  proper 
officer  of  the  court,  and  the  like  execution  may  be  had  for  the  same  as  if  such  costs 
had  been  recovered  upon  a  judgment  of  record  of  the  same  Court."  Nothing  is  said 
in  express  terms  as  to  a  special  verdict;  nor  could  it  be  necessary,  if  the  opinion  of 
one  Court  was  intended  to  be  conclusive,  because  that  opinion  could  be  obtained  as 
well  on  a  special  case  as  a  special  verdict. 

If  the  facts  be  undisputed,  it  is  plain  that  no  opportunity  of  reviewing  the  decision 
of  the  Court  upon  questions  of  law  was  meant  to  be  afforded  ;  nor  can  any  reason  be 
assigned  why  any  distinction  should  be  made,  and  that  decision  should  be  reviewed 
after  the  facts  are  ascertained  by  a  jury,  since  the  law  only,  and  not  the  facts,  would 
be  submitted  to  a  court  of  error  upon  a  special  verdict.  Again,  power  is  given  to  the 
judge  at  the  trial  to  direct  a  special  case,  which  he  cannot  do  at  common  law  ;  and 
such  power  would  seem  to  have  no  object  but  that  of  confining  the  decision  on  the 
law  to  one  Court,  whose  decision  should  be  final  and  conclusive,  by  enabling  the  judge, 
without  the  consent  of  the  parties,  so  to  shape  it. 

Further,  it  should  seem  that  the  proviso  as  to  costs  shews  that  no  judgment  of 
record  was  intended  to  be  pronounced,  because  it  directs  the  costs  to  be  in  the  discre- 
tion of  the  Court,  and  that  they  may  be  obtained  by  execution,  in  like  manner  as  if 
they  had  been  recovered  upon  a  judgment  of  record,  which  excludes  the  supposition 
that  a  judgment  of  record  was  intended  to  be  entered  up. 

But  it  is  argued,  that,  as  an  action  is  to  be  brought,  all  the  incidents  of  an  action 
will  attach,  and  amongst  them  the  finding  of  a  special  verdict  (which  is  not  in  terms 
prohibited),  and  a  judgment  thereon  ;  and  therefore  that  this  case  is  distinguishable 
from  that  of  a  feigned  issue  under  the  Interpleader  Act,  in  which  there  is  no  action ; 
and  [393]  therefore  the  case  of  King  v.  Siinmonds  (7  Q.  B.  298)  is  no  authority  upon 
the  present  occasion,  nor  the  case  of  Snook  v.  Mattock  (5  Ad.  &  E.  239).  Those  cases, 
however,  proceeded,  not  so  much  on  the  ground  that  no  writ  was  to  be  issued,  or 
action  brought,  as  upon  the  plain  intention  of  the  legislature,  that  no  ordinary  judg- 
ment of  record  should  be  entered  up.  We  are  of  opinion,  looking  at  all  the  provisions 
of  the  act  in  question,  that  the  same  plain  intention  of  the  legislature  appears  in  the 
46th  section,  on  which  this  cjuestion  arises,  and  that  the  same  consequence  follows — 
namely,  that  the  legislature,  intending  to  exclude  a  judgment  of  record  in  feigned 
issues  under  this  act,  has  in  effect  excluded  any  writ  of  error. 

We  are  of  opinion,  that,  whether  the  facts  be  put  in  the  shape  of  a  special  case  or 
a  special  verdict,  the  Court  has  power  only  to  direct  how  that  verdict  shall  be  entered, 
which  is  made  binding  on  the  commissioner,  but  that  no  judgment  of  record  can  be 
entered,  on  which  to  ground  a  writ  of  error.  This  being  so,  the  case  of  Kiiuj  v. 
Simmoiuh  is  a  direct  authority  to  shew  that  the  proper  course  is  for  this  Court  to  quash 
the  writ  of  error ;  and  the  present  rule  must  be  made  absolute. 

Kule  absolute. 

[394]     Regula  Generalis. 
The  following  rule  was  read  in  Court  in  Easter  term  : — 

"  It  is  ordered,  that  no  subpoena  duces  tecum  be  issued  for  enforcing  the  produc- 
tion of  any  record  of  the  acts  of  any  court,  deposited  in  the  Public  Record  Office 
pursuant  to  the  statute  1  &  2  Vict.  c.  94,  or  any  other  document  or  minute  of  pro- 
ceedings, officially  filed  of  record  in  any  court,  and  deposited  in  the  Public  Record 
Office,  pursuant  to  the  said  statute,  without  an  order  of  the  Court  out  of  which  the 
said  subpoena  shall  issue,  or  of  some  judge  thereof." 

(Signed  by  all  the  Judges.) 


[395]    Exchequer  Reports,  Trinity  Term,  11  Vict. 

Clark  v.  Woods,  Smith,  and  Cooper.  June  3,  1848. — The  stat.  43  Eliz.  c.  2,  s.  4, 
which  gives  a  remedy  for  the  levying  of  money  assessed  for  poor-rates,  does  not 
extend  to  costs;  and  the  18  Geo.  3,  c.  19,  s.  1,  under  which  justices  have  power 
to  award  costs  in  such  a  case,  limits  the  period  for  which  the  defaulter  cau  be 
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imprisoned  to  the  term  of  one  month. — A  warrant  issued  by  two  justices  of  the 
county  of  S.,  after  reciting  the  making  of  a  rate,  the  assessment  of  the  plaintiff"  in 
the  sum  of  171.  thereto,  and  his  refusal  to  pay  the  same,  and  that  R.  H.  and  L.  W., 
two  justices,  &c.,  had  issued  their  warrant  to  levy  the  said  sum  of  171.  19s.  6d., 
and  the  further  sum  of  6s.  for  costs  incurred  in  the  premises,  making  in  the  whole 
the  sum  of  181.  5s.  6d.,  by  distress  &c.,  commanded  the  constable  to  apprehend 
and  take  the  plaintiff  to  the  House  of  Correction,  there  to  remain  "until  payment 
of  the  said  sum  :  " — Held,  that  the  warrant  was  bad  in  toto ;  and  that  an  action 
of  trespass  lay  against  the  justices  and  the  constable  for  the  arrest  and  imprison- 
ment under  it. — The  backing  of  the  warrant  under  24  Geo.  2,  c.  55,  s.  1,  by  a 
justice  is  purely  ministerial,  and  the  justice  who  issues  the  warrant  is  responsible 
for  an  arrest  under  it,  although  it  be  backed  and  executed  in  a  county  other  than 
that  in  which  it  was  issued.— A  demand  of  the  copy  and  perusal  of  the  wari'ant, 
signed  by  the  plaintiffs  attorney,  was  left  by  hisclei'k  : — Held,  a  sufficient  demand 
under  24  Geo.  2,  c.  44,  s.  6. — Where  the  plaintiff'  had  obtained  a  copy  of  the 
warrant  previously  to  a  demand  thereof — Held,  that  the  constable  was  not  thereby 
excused  from  complying  with  the  demand, — The  mere  fact  of  the  justices  being 
joined  in  the  action  against  the  constable  does  not  entitle  the  constable  to  a 
verdict  under  the  24  Geo.  2,  c.  44,  s.  6,  which  section  only  protects  him  in  case 
he  has  complied  with  the  demand  of  a  copy  and  perusal  of  the  warrant.— A  party 
having  been  arrested  under  the  foregoing  warrant,  and  having  paid  under  protest 
the  money  specified  in  it — Held,  that  he  was  entitled  to  recover  back  the  whole 
of  the  money  so  paid,  although  the  171.  19s.  6d.  was  really  due  from  him  in 
respect  of  the  rate. 

[S.  C.  17  L.  J.  Ex.  349.] 

Trespass  for  assault  and  false  imprisonment.  Plea,  not  guilty  "  by  statute." 
It  appeared  at  the  tiial  before  Pollock,  C.  B.,  at  the  London  Sittings  after 
Michaelmas  Term,  1847,  that,  in  consequence  of  the  plaintifT,  who  resided  at  South 
Bersted,  in  the  county  of  Sussex,  refusing  to  pay  his  poor-rates  and  certain  costs 
incurred  for  the  same,  the  following  warrant  for  his  apprehension  had  been  issued  by 
Mr.  Woods  and  Mr.  Smith,  two  of  the  defendants,  who  were  magistrates  for  [396] 
that  county,  and  was  delivered  to  Cooper,  the  other  defendant,  to  be  executed 
by  him  : 

"  Sussex,  to  wit.  To  the  constables  of  the  parish  of  South  Bersted,  in  the  county 
of  Sussex,  and  to  the  keeper  of  the  House  of  Correction.  Whereas,  in  and  by  a  rate 
and  assessment  made,  assessed,  allowed,  and  published  according  to  the  statute  in  that 
case  made  and  provided,  bearing  date  the  5th  of  July  and  1.3th  of  December,  1845, 
and  the  20th  day  of  March,  in  the  year  1846,  Richard  Clark,  an  inhabitant  and 
occupier  of  lands  and  hereditaments  in  the  said  parish  of  South  Bersted,  was  duly 
rated  and  assessed  for  and  towards  the  necessary  relief  of  the  poor  of  the  said  parish, 
in  the  sum  of  171.  19s.  6d.  in  the  whole;  and  whereas  it  duly  appeared  unto  Richard 
Hosier  and  William  Leyland  Woods,  Esqrs.,  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  as  well  upon  the  oath  of  Cornelius  Legg  Sparks,  assistant- 
overseer  of  the  poor  of  the  said  parish,  as  otherwise,  that  the  said  sum  hath  been  law- 
fully demanded  by  him,  but  the  said  Richard  Clark  hath  refused  and  doth  refuse  to 
pay  the  same ;  and  whereas  the  said  Richard  Clark,  having  been  summoned  duly  to 
appear  before  two  of  her  Majesty's  justices  of  the  peace  of  the  said  county,  to  shew 
cause  why  the  same  should  not  be  paid,  did  not  appear  accoi'ding  to  such  summons, 
and  hath  not  shewn  any  sufficient  cause  why  the  same  should  not  be  paid  ;  and 
whereas,  on  the  25th  day  of  April  last,  Richard  Hosier  and  William  Leyland  Woods, 
two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  did  issue  their 
warrant  to  the  churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  South 
Bersted,  to  levy  the  said  sum  of  171.  19s.  6d.,  and  also  the  further  sum  of  6s.  for  costs 
incurred  in  the  premises,  making  in  the  whole  the  sum  of  181.  5s.  6d.,  by  distress  and 
sale  of  the  goods  and  chattels  of  the  said  Richard  Clark,  and  to  apply  the  same  accord- 
ing to  law  ;  and  whereas  it  duly  appears  unto  us,  two  of  her  Majesty's  justices  of  the 
peace  for  the  said  county,  as  well  upon  oath  of  the  said  Cornelius  [397J  Legg  Sparks 
as  otherwise,  that  he  has  used  his  best  endeavours  to  levy  the  said  sum  on  the  goods 
and  chattels  of  the  said  Richard  Clark  as  aforesaid,  but  that  no  sufficient  distress  can 
be  had  whereon  to  levy  the  same;  these  are  therefore  to  command  you,  the  said 
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constables  of  the  said  parish  of  South  Bersted  aforesaid,  to  apprehend  the  body  of  the 
said  Kichard  Clark,  and  him  safely  to  convey  to  the  House  of  Correction  at  Petworth, 
in  the  same  county,  and  there  to  deliver  him  to  the  said  keeper  thereof,  together 
with  this  precept ;  and  we  hereby  command  you,  the  said  keeper  of  the  said  House 
of  Correction,  to  I'eceive  into  your  custody  in  the  said  House  of  Correction,  the  said 
Richard  Clark,  there  to  remain,  without  bail  or  mainprise,  until  payment  of  the 
said  sum.     Given  under  our  hands  and  seals,  the  31st  day  of  October,  A.D.  1846. 

"W.  Leyland  Woods  (l.s.). 

"Francis  Smith  (l.s.)." 

The  plaintiff  was  followed  by  the  defendant  Cooper  to  London,  where  he  presented 
the  wariant  to  the  Lord  Mayor  and  got  it  backed  ;  he  then  arrested  the  plaintiff  and 
took  him  to  a  station-house.  The  plaintiff  paid  the  sum  of  181.  5s.  6d.  under  protest. 
It  appeared  that  a  demand  of  the  copy  and  perusal  of  the  warrant,  signed  by  the 
plaintiff's  attorney,  had  been  served  by  one  of  his  clerks  at  Cooper's  residence.  No 
copy  or  perusal  of  the  warrant  had  ever  been  granted  by  Cooper;  but  whilst  the 
plaintiff  was  in  custody  at  the  station-house,  a  copy  of  the  original  warrant  was  made 
by  the  clerk  of  the  plaintiff's  attorney,  by  the  permission  of  the  police,  in  whose  hands 
the  warrant  then  happened  to  be. 

It  was  thereupon  contended,  on  the  part  of  the  plaintiff,  that,  as  the  statute 
43  Eliz.  c.  2,  s.  4,  gives  no  power  to  levy  or  imprison  for  non-payment  of  costs,  the 
warrant  was  bad,  and  offered  no  defence  to  the  action  ;  and  that  the  plaintiB'  was 
entitled  to  recover  back  the  sum  of  181.  5s.  6d.,  [398]  which  had  been  paid  by  him 
under  protest.  On  the  part  of  the  defendants,  the  following  objections  were  raised 
to  the  maintenance  of  the  action  : — First,  that  the  warrant  was  good  ;  that,  by  the 
stat.  18  Geo.  3,  c.  19,  power  is  given  to  the  justices  to  award  costs  in  cases  of  non- 
payment of  poor-rates ;  secondly,  that,  if  the  warrant  was  bad  on  the  face  of  it,  the 
justices  were  not  liable  for  the  execution  of  it  out  of  their  jurisdiction  ;  and,  thirdly, 
that  the  warrant  was  only  bad  so  far  as  it  related  to  costs,  and  that  the  amount  of 
damages  ought  to  be  confined  to  that  sum.  On  the  part  of  the  constable.  Cooper, 
the  following  objections  were  also  made : — First,  that  he  was  justified  under  the  stat. 
24  Geo.  2,  c.  44,  s.  6,  as  the  magistrates  had  been  sued  jointly  with  him  ;  secondly, 
that  the  service  of  the  demand  of  a  copy  of  the  warrant,  by  the  clerk  of  the  plaintif}''s 
attorney,  by  whom  the  demand  was  signed,  was  insufficient,  as  it  ought  to  have  been 
made  by  the  person  making  the  demand  ;  and,  lastly,  that  the  copy  of  a  warrant 
having  been  furnished  by  the  police,  this  was  a  sufficient  compliance  with  the  statute, 
and  dispensed  with  the  necessity  of  a  delivery  of  one  by  the  constable.  The  Lord 
Chief  Baion,  however,  overruled  the  several  objections  which  had  been  relied  upon 
by  the  defendants ;  and,  under  his  direction,  a  verdict  was  entered  for  the  sum  of 
181.  5s.  6d.,  reserving  leave  to  the  defendants  to  move  to  enter  a  verdict,  or  to  reduce 
that  sum  to  6s. 

Rules  nisi  having  been  accordingly  obtained  on  the  part  of  the  justices  and  of  the 
constable, 

Martin,  Willes,  and  C.  E.  Pollock  shewed  cause.  The  questions  in  the  present 
case  depend  mainly  upon  the  following  statutes,  viz.  43  Eliz.  c.  2,  s.  4  ;  18  Geo.  3, 
c.  19,  s.  1  ;  24  Geo.  2,  c.  55,  s.  1  ;  24  Geo.  2,  c.  44,  s.  6.  The  warrant  under  which 
the  plaintiff  was  arrested  is  clearly  illegal ;  for  the  statute  of  43  Eliz.  c.  2,  s.  4,  does 
not  empower  the  justices  to  award  costs;  and  the  statute  18  Geo.  3,  c.  19,  s.  1,  by 
which  costs  [399]  may  be  awarded,  directs  the  imprisonment  to  be  "  for  any  time  not 
exceeding  one  month,  nor  less  than  ten  days,  or  until  such  sum,  &c.  be  first  paid." 
This  section,  as  it  may  be  seen  by  the  3rd  section  and  the  forms  annexed  to  the  act, 
limits  the  period  of  imprisonment  to  one  month.  In  the  present  case  the  plaintiff 
would  be  liable  to  be  imprisoned  for  life,  if  one  item  of  the  whole  amount  remained 
unpaid  ;  for  the  warrant  directs  that  he  is  to  remain  in  custody,  "  without  bail  or  main- 
prise until  payment  of  the  said  sum."  The  plaintiff  was  not  to  be  released  until  the  whole 
sum — namely,  for  rates  and  costs — should  be  paid.  In  Skingley  v.  Surridge  (1 1  M.  &  W. 
503),  which  may  be  relied  upon  by  the  defendants,  the  warrant  of  disti'css  dii'ected  the 
officer  to  levy  the  sum  of  281.  5s.  54d.,  (the  amount  of  a  poor-rate),  and  also  the  fui-ther 
sum  of  lis.  6d.  for  costs  incurred,  making  in  the  whole  the  sum  of  281.  16s.  Hid., 
together  with  the  reasonable  charges  of  taking  and  recovering  the  said  distress.  The 
goods  seized  under  the  warrant  were  replevied,  and  the  defendants  made  cognizance, 
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justifying  the  seizure  of  the  good.s  only,  under  the  4.3  Eliz.  c.  2,  s.  19.  Parke,  B.,  in 
deliverin''  the  judgment  of  the  Court,  says,  "On  the  face  of  the  warrant,  the  sum 
demanded  for  the  rate  (which  on  this  branch  of  the  argument  is  assumed  to  be  legally 
demanded)  is  distinguishable  from  the  sum  which  is  assumed  to  be  illegally  demanded  ; 
the  rate  legally  due  was  duly  claimed  and  refused  ;  and  the  plaintifl'  had  the  means 
of  tendering  tlie  precise  sum,  "to  save  the  necessity  of  seizing  or  selling  ;  and  nothing 
was  done  under  that  distress  which  the  warrant  to  distrain  for  the  poor-rate  did  not 
justify."  Now,  here,  the  words  "said  sum"  refer  to  the  last-mentioned  sum  of 
181.  5s.  6d.,  which  includes  costs  and  rates:  Esdaile  v.  Maclean  (15  M.  &  W.  277). 
The  warrant  is  not  divisible.  The  warrant  is  therefore  clearly  illegal  and  bad  ;  but 
it  is  contended,  that  even  admitting  it  to  be  so,  the  justices  are  not  liable  for  the 
arrest  of  the  plaintiff,  which,  [400]  although  it  was  effected  under  a  warrant  issued 
by  them,  was  executed  out  of  their  jurisdiction.  By  the  24  Geo.  2,  c.  55,  s.  1,  in 
case  any  person,  against  whom  a  wari'ant  shall  be  issued  by  any  justice  of  the  peace 
of  any  county,  &c.,  shall  escape,  &c.,  it  shall  be  lawful  for  any  justice  of  the  county, 
&c.,  to  which  such  person  shall  escape,  &c.,  upon  proof  being  made  on  oath  of  the 
handwriting  of  the  justice  or  justices  granting  such  warrant,  to  indorse  his  name  on 
such  warrant,  which  shall  be  a  sutticient  authority  to  the  person  or  persons  bringing 
such  warrant,  itc,  to  execute  such  warrant  in  such  other  county.  The  justice,  there- 
fore, who  indorses  or  backs  the  warrant,  exercises  no  discretion  in  the  matter — he 
performs  a  purely  ministerial  act.  The  words  of  Lord  Kenyon,  in  Rex  v.  Kynaston 
(1  East,  117),  are  very  apposite  to  this  matter.  After  looking  into  the  act  of  the 
35  Geo.  3,  c.  101,  his  Lordship  said,  "It  is  peremptory  upon  the  magistrate,  under 
these  circumstances,  to  indorse  Ihe  warrant ;  he  has  nothing  to  do  with  the  propriety 
of  making  the  original  Older  or  granting  the  original  warrant.  He  acts  ministerially  ; 
in  like  manner  as  justices  do  in  allowing  a  poor-rate,  whose  signatures  are  mere  matter 
of  form."  The  justices,  therefore,  who  issued  this  warrant  are  liable  for  the  arrest. 
The  warrant  is  void  in  toto,  and  there  is  no  reason  why  the  verdict  should  be  reduced 
to  the  sum  of  6s.  Lord  Denman,  0.  J.,  in  Sowell  v.  Champion  (6  Ad.  &  E.  411),  said, 
"Parties  are  not  to  extort  even  what  is  justly  due,  by  the  improper  execution  of  a 
warrant.  It  might  lead  to  the  most  fatal  consequences  if  we  were  to  hold  otherwise." 
The  plaintiff  has  obtained  a  verdict  for  the  sum  only  which  he  paid  under  protest. 

With  respect  to  the  objections  which  were  raised  on  behalf  of  the  defendant 
Cooper,  the  constable,  as  the  warrant  is  illegal,  he  is  not  justified  under  it ;  for  the 
6th  section  of  the  24  Geo.  2,  c.  44,  does  not  afford  him  any  protection.  A  proper 
demand  of  the  copy  and  perusal  of  the  war-[401]-rant  was  made,  and  was  not 
complied  with.  The  6th  section  of  the  last-mentioned  act  enacts,  that  no  action  shall 
be  brought  against  any  constable  for  anything  done  in  obedience  to  any  warrant, 
under  the  hand  &c.  of  any  justice  of  the  peace,  until  demand  hath  been  made  or  left 
at  the  usual  place  of  his  abode  by  the  party  intending  to  bring  such  action,  or  by  his 
attorney  or  agent,  in  writing,  signed  by  the  party  demanding  the  same,  of  the  copy 
and  perusal  of  such  warrant.  This  demand  must  therefore  be  signed  by  the  party 
intending  to  bring  the  action,  but  it  need  not  be  by  the  person  who  personally  makes 
the  demand.  The  words  "made"  and  "left"  are  the  same  in  this  section.  And  the 
demand  was  not  complied  with  by  the  defendant  Cooper.  Atkins  v.  Kilhij  (11  Ad.  & 
E.  777)  is  distinguishable.  There,  on  demand  by  the  plaintiff''s  agent  of  a  copy  and 
perusal  of  the  warrant,  the  defendants  gave  a  copy,  and  said  that  the  original  was  in 
the  hands  of  the  gaoler.  The  agent  said  he  knew  that,  and  made  no  objection  to  the 
tender  of  a  copy.  The  gaoler,  in  fact,  always  kept  such  warrants.  Lord  Denman 
there  said,  "  The  demand  of  a  perusal  of  the  warrant  was  made  by  the  agent  of  the 
plaintifl";  and  his  conduct  was  such  as  to  lead  to  the  belief  that  the  delivery  of  a  copy, 
under  the  circumstances,  was  all  that  was  required."  It  will  also  be  contended,  that, 
inasmuch  as  the  justices  are  sued  jointly  with  the  constable,  proof  of  the  warrant 
having  been  given,  the  defendant  is  entitled  to  a  verdict,  under  the  6th  section  of  the 
24  Geo.  2,  c.  44,  s.  6,  the  words  of  that  section  being,  "  And  if  such  action  be  brought 
jointly  against  such  justice,  and  also  against  such  constable,  &c.,  then,  on  proof  of 
such  warrant,  the  jury  shall  find  for  the  constable,  &c.,  notwithstauding  such  defect 
of  jurisdiction."  The  meaning  of  this  section  is,  that  the  constable  shall  be  entitled 
to  a  verdict,  after  such  a  demand  and  compliance  as  is  required  by  the  preceding  part 
of  the  clause. 

[402]  Crowder  and  J.  J.  Johnson,  in  support  of  the  rule,  on  behalf  of  the  justices. 
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The  warrant  is  good.  It  has  been  assumed  that  the  words  "the  said  sum"  refer  to 
the  last-mentioned  sum  :  but  these  words  do  not  necessarily  require  such  a  construction. 
[Pollock,  C.  B.,  referred  to  Esdaih  v.  Maclean  (15  M."  &  W.  277).]  The  justices 
would  have  a  difficulty  to  overcome  in  framing  such  a  warrant  as  would  meet  the  case 
in  the  manner  which  has  been  insisted  upon  by  the  plaintiff.  Under  the  statute  of 
Elizabeth,  the  party  may  be  committed  generally  for  non-payment  of  rates,  and  under 
the  statute  which  gives  costs,  for  a  month  only.  How  could  such  a  warrant  be 
framed  ?  [Alderson,  B.  There  might  possibly  be  two  warrants — one  to  detain  the 
party  for  a  month,  or  until  he  paid  the  costs,  and  the  other  to  detain  him  until  he 
paid  the  rates  ;  or  perhaps  one  warrant  would  be  sufficient,  provided  it  observed  the 
proper  distinction  with  respect  to  each  sum.]  The  recitals  in  the  warrant,  which  refer 
to  "  the  said  sum,"  mean  the  sum  due  for  rates  :  Tarry  v.  Newman  (ibid.  645).  In 
the  second  place,  assuming  the  warrant  to  be  void,  the  justices  are  not  liable.  The 
arrest  was  out  of  their  jurisdiction.  The  magistrate  who  backs  the  warrant  has  a 
discretion  in  the  matter,  and  his  act  is  ministerial  only  in  case  the  warrant  is  good. 
Here  it  has  been  argued  that  the  warrant  is  void  upon  the  face  of  it ;  and  the  backing 
of  such  a  warrant  cannot  make  the  justice  who  issued  it  responsible  oat  of  his  juris- 
diction. The  statute  which  empowers  the  justice  to  back  the  warrant  only  entitles  him 
to  back  a  valid  warrant.  If  this  warrant  is  bad,  it  is  merely  an  illegal  order  to  arrest 
the  plaintiff.  The  Lord  Mavor  could  not  have  been  compelled  to  back  it  by  mandamus. 
[Thev  cited  Baslen  v.  Curmv  (3  B.  &  C.  619),  Carratt  v.  Morki/  (1  Q.'B.  18),  and 
lUmdd  V.  TVUliams  (5  Q.  B.  469).]  [Pollock,  [403]  C.  B.  The  statute  does  not  make 
any  reference  to  the  validitj'  or  invalidity  of  the  warrant.  Proof  of  the  handwriting 
of  the  justice  by  whom  the  warrant  was  issued  is  all  that  the  statute  requires.] 

In  the  last  place,  the  plaintiff  is  entitled  only  to  the  sum  of  6s.  by  way  of  damages, 
as  the  warrant  is  good  for  the  other  sum  due  for  rates,  for  which  the  plaintiff  was 
liable  to  be  arrested. 

Bramwell,  on  behalf  of  Cooper,  the  constable.  The  warrant  is  good,  and  the 
constable  is  not  liable  ;  and,  even  admitting  the  justices  to  be  liable,  the  constable  is 
not.  They  authorised  him  to  act  by  the  execution  of  the  warrant  in  any  county  ; 
for  the  warrant,  by  being  backed,  extends  their  jurisdiction.  First,  there  was  no 
proper  demand  made  ;  for  the  6th  section  of  the  24  Geo.  2,  c.  44,  requires  the  party 
who  makes  the  demand  to  sign  it.  In  the  present  case  that  was  not  so  :  for  the 
attorney  signed  the  demand  which  was  made  by  his  clerk.  There  are  three  parties 
who  may  make  the  demand.  It  has  been  argued  that  the  words  "  made  "  and  "  left  " 
mean  the  same  thing,  but  that  is  not  so.  The  party  here  who  made  the  demand  was 
the  attorney's  clerk,  and  therefore  it  should  have  been  signed  by  him  Secondly,  the 
demand,  if  sufficient,  was  complied  with.  Atkins  v.  Kilby  (11  Ad.  &  E.  777)  is  in 
the  constable's  favour.  What  need  had  the  plaintiff  of  a  further  copy  of  the  warrant 
than  the  one  which  the  attorney's  clerk  had  obtained  from  the  police?  Thirdly, 
under  the  concluding  clause  of  the  6th  section  of  the  last-mentioned  act,  the  constable 
is  protected,  although  he  may  not  have  complied  with  the  demand.  The  words  of 
the  act  are,  "And  if  such  action;"  in  order  to  support  the  construction  for  which 
the  plaintiff  contends,  the  word  "and"  ought  to  be  "but."  In  the  last  place,  with 
respect  to  the  amount  of  damages.  The  original  [404]  arrest  is  the  act  complained 
of,  and  the  plaintiff  was  released,  therefore,  before  the  money  was  paid  ;  he  can  at  all 
events  recover  nominal  damages  only  in  the  present  action. 

Pollock,  C.  B.  I  am  of  opinion  that  these  rules  ought  to  be  discharged.  At 
the  trial  a  verdict  was  taken  by  the  plaintiff  for  ISl.  5s.  6d.,  being  merely  the  sum 
which  had  been  paid  by  him  under  protest.  The  facts  of  the  case  are  shortly  as 
follows  : — The  plaintiff  owed  certain  poor-rates  in  the  county  of  Sussex.  An  applica 
tion  was  made  to  two  magistrates  to  compel  him  to  pay  these  rates  ;  they  thereupon 
granted  a  warrant  to  distrain  upon  his  goods  and  effects  to  the  amount  of  the  rates, 
and  the  additional  sum  of  6s.  for  costs  incurred  in  these  proceedings.  A  warrant 
for  his  arrest,  which  recited  this  amount,  was  subsequently  signed  by  the  two  defen- 
dants, and  delivered  to  the  defendant  Cooper.  Armed  with  the  latter  warrant,  the 
defendant  Cooper  pursued  the  plaintiff  into  the  city  of  London,  where  he  presented 
the  warrant  to  the  Lord  Mayor,  who  backed  it.  He  then  arrested  the  plaintiff,  who 
thereupon  paid  the  whole  sum  of  money  specified  in  the  warrant,  and  obtained  his 
liberty.  The  plaintiff  having  brought  the  present  action  against  the  three  defendants, 
the  question  is,  whether  any  or  all  of  them  are  liable  to  the  consequence  of  that 
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arre.st?  That  question  depends  cliiefly  upon  the  .statutes  to  which  our  attention  has 
been  directed.  In  the  tiist  place,  it  is  clear  that  the  warrant  was  a  bad  warrant,  and 
could  have  afforded  no  justification  for  the  arrest  of  the  party  in  the  county  of  Sussex. 
The  Stat  43  Eliz.  c.  2,  s.  4,  which  gives  the  power  to  levy  the  arrears  of  poor-rates 
by  distress  and  sale  of  the  defaulter's  goods,  and,  in  the  event  of  such  distress  being 
insufficient,  to  commit  him  to  the  county  gaol,  does  not  mention  costs  ;  and  the  sub- 
sequent statute,  the  18  Geo.  3,  c.  19,  s.  1,  which  does  give  power  to  award  costs,  does 
not  warrant  the  committal  of  the  oflFender  until  such  costs  shall  be  paid,  but  only  for 
a  limited  period,  which  is  not  to  [405]  exceed  one  month.  The  warrant  was  therefore 
illegal  in  the  county  in  which  it  was  issued,  as  there  is  no  power  given  by  either  of 
these  statutes  to  enforce  the  payment  of  the  costs  in  the  manner  authorised  by  that 
document.  It  was  then  contended,  on  the  part  of  the  magistrates,  that,  admitting  the 
warrant  to  be  bad,  they  weie  not  responsible,  the  arrest  having  been  made  out  of  the 
county  of  Sussex.  It  therefore  becomes  necessary  to  consider  the  effect  of  "  backing  " 
the  warrant.  The  statute  which  gives  that  authority  makes  it  purely  a  ministerial 
act.  The  warrant,  therefore,  when  "backed,"  was  the  warrant  of  the  magistrates, 
and  not  of  the  Lord  Mayor.  The  act  of  "backing"  has  no  reference  to  the  legality 
or  illegality  of  the  warrant,  and  the  magistrate  who  backs  it  is  not  subject  to  any 
risk  which  may  arise  from  its  execution.  I  am  therefore  of  opinion,  that  the  defen- 
dants Woods  and  Smith,  who  issued  this  warrant,  are  responsible  for  the  arrest 
made  under  it. 

On  the  part  of  the  defendant  Cooper,  it  was  contended,  in  the  first  place,  that  the 
demand  of  the  copy  and  perusal  of  the  wari'ant,  though  signed  by  Steele,  the  plaintiff's 
attorney,  was  made  by  his  clerk,  and  was,  therefore,  insufficient ;  but  I  think  that  the 
fallacy  was  well  pointed  out  by  one  of  the  learned  counsel  in  shewing  cause  against 
the  rule — that,  although  the  clerk  left  the  paper,  yet  the  demand  was  in  reality  made 
by  Steele,  the  plaintiff's  attorney.  The  act  of  Parliament  intends  that  party  whose 
name  is  signed  to  the  document  to  be  the  party  making  the  demand,  although  it  be 
left  by  another  person.  The  demand  and  service,  therefore,  in  the  present  case,  were 
in  accordance  with  the  terms  of  the  statute,  and  were  perfectly  regular.  In  the 
second  place,  it  was  contended  that,  inasmuch  as  a  copy  of  the  warrant  had  been 
obtained  on  behalf  of  the  plaintiff  prior  to  the  demand  upon  Cooper,  he  was  excused 
from  giving  a  copy.  But  it  does  not  appear  that  the  permission  to  give  a  copy  was 
an  act  to  which  Cooper  was  in  any  way  a  [406]  party,  or  such  an  act  as  could  in  any 
manner  bind  him.  It  appears  that,  on  a  subsequent  occasion,  a  notice  was  served  upon 
him,  making  a  demand  with  which  he  did  not  comply  ;  he  was  therefore  not  entitled 
to  the  protection  of  the  statute.  In  the  third  place,  it  was  urged,  that,  where  the 
constable  is  sued  jointly  with  the  justices,  upon  proof  of  his  having  acted  under  their 
warrant,  he  is  entitled  to  a  verdict;  and  that  the  word  "and"  in  the  latter  part  of 
the  section  of  the  statute  ought  to  have  been  "  but,"  if  the  legislature  intended  the 
other  construction  ;  but  it  appears  to  me  that  that  branch  of  the  clause  clearly  means 
that  such  is  to  be  the  case  after  a  demand  of  the  copy  and  perusal  of  the  warrant  has 
been  complied  with  by  the  constable — the  words  "  such  action  "  referring  to  an  action 
brought  after  "a  demand  and  compliance  therewith."  I  am  therefore  of  opinion  that 
none  of  the  objections  ought  to  prevail.  In  the  last  place,  it  was  urged  that  the 
verdict  ought  to  be  reduced  to  the  sum  of  6s.  only,  and  that  we  ought  to  give  the 
defendants  the  benefit  of  the  amount  which  was  rightly  due  from  the  plaintitl'.  But 
I  do  not  see  how  we  can  escape  from  the  position,  that,  if  a  debtor  is  sued  by  his 
creditors  for  a  debt  justly  due,  and  is  wrongfully  arrested  and  is  compelled  to  pay  it 
by  duress  of  such  imprisonment,  such  amount  may  be  recovered  back  by  action.  The 
warrant,  in  our  opinion,  is  wholly  bad,  and  the  plaintiff  was  wrongfully  taken  under 
it ;  he  is  therefore  entitled  to  recover  the  whole  sum  which  he  was  compelled  to  pay 
by  means  of  the  arrest  under  the  warrant.  I  am  therefore  of  opinion,  that  these  rules 
ought  to  be  discharged. 

RoLFE,  B.  I  am  of  the  same  opinion.  There  were  two  rules  moved  for  in  the 
present  case — one  on  behalf  of  the  magistrates,  and  the  other  on  behalf  of  the 
constable  ;  and  I  think  that  they  ought  both  to  be  discharged.  This  is  an  action  for 
false  imprisonment.  Two  of  the  defendants  are  magistrates  who  signed  and  delivered 
a  warrant  [407]  to  the  other  defendant.  Cooper,  by  whom  it  was  executed.  There  is 
no  doubt  that  the  plaintiff  was  imprisoned  by  virtue  of  that  warrant  or  document ; 
and  that,  under  that  execution,  he  was  detained  until  he  had  paid  the  sum  alleged  to 
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be  due  for  poor-rates  and  costs  incurred.  I  am  of  opinion  that  the  defendants  were 
not  justified  under  that  instrument.  I  think  it  is  clear  that  it  is  bad.  The  warrant 
authorised  the  arrest  and  committal  of  the  defaulter  to  the  House  of  Correction  in  the 
county  of  Sussex,  until  he  should  have  paid  the  sum  of  181.  Ss.  6d.  If  this  be  a 
larger  sum  than  that  for  which  the  magistrates  could  compel  payment  in  this  manner, 
the  warrant  is  altogether  bad.  Xow,  it  appears  that  the  plaintiff  was  not  indebted  in 
the  full  amount  stated  in  the  warrant  for  poor-rates,  but  that  a  portion  of  the  sum 
was  for  costs.  The  statute  of  Elizabeth  does  not  give  costs.  The  statute  of  18  Geo.  3, 
e.  1 9,  by  which  costs  are  given,  contains  special  provisions  for  their  enforcement,  but 
gives  power  to  commit  only  for  the  limited  period  of  a  month,  and  not  generally  until 
the  whole  amount  shall  have  been  paid.  The  warrant,  therefore,  was  bad  in  toto. 
It  was  contended,  in  the  second  place,  that,  as  it  was  capable  only  of  being  executed 
in  the  county  of  Sussex,  and  as  it  was  executed  out  of  that  county,  it  was  not  executed 
within  the  jurisdiction  of  the  magistrates,  and,  consequently,  that  they  are  not 
responsible.  But  I  do  not  see  anything  in  the  warrant,  if  it  be  bad,  which  precludes 
it  from  being  executed  in  any  other  county  than  that  in  which  it  is  originally  issued. 
One  of  the  incidents  attached  to  this  warrant  is,  that,  by  being  indorsed  in  the  manner 
required  by  the  statute,  it  may  be  made  available  in  any  countj^  in  England ;  and 
when  a  magistrate  issues  the  warrant,  it  must  be  taken  that  he  knows  the  law.  The 
indorsement  is,  by  the  express  provisions  of  the  statute,  merely  a  ministerial  act,  and 
does  not  in  the  least  degree  lessen  the  responsibility  incurred  by  issuing  the  warrant 
in  the  first  instance.  I  therefore  do  not  think  that  [408]  there  is  anything  in  that 
objection.  With  respect  to  the  reduction  of  the  damages,  I  should  feel  glad  if  I  were 
able  to  assist  the  defendants  in  that  part  of  the  case  ;  but,  as  the  warrant  was 
altogether  bad,  as  the  magistrates  had  no  power  to  include  the  costs  in  it,  as  they 
have  done,  and  as  the  plaintiff  was  under  no  obligation  to  pay  the  amount  for  which 
he  was  illegally  arrested,  he  is  entitled  by  law  to  recover  back  the  whole  sum  so  paid. 
With  respect  to  the  objections  which  were  raised  on  behalf  of  the  constable,  I 
perfectly  agi-ee  with  the  rest  of  the  Court  in  thinking  that  there  is  nothing  at  all  in 
them.  It  appears  that  a  proper  demand  was  made  by  the  plaintiff's  attorney,  which 
was  delivered  by  his  clerk.  It  is  clear  that  the  demand  was  a  proper  and  sufficient 
demand,  as  required  by  the  statute ;  and  it  is  ecjually  clear  that  the  production  of  the 
warrant  on  the  part  of  the  police,  and  not  by  the  constable,  was  not  a  sufficient  com- 
pliance with  the  statute,  to  bring  him  within  its  protection.  With  regard  to  the  last 
point,  as  to  the  objection  raised  upon  the  24  Geo.  2,  c.  4,  s.  6,  I  do  not  think  there  is 
anything  in  that.  Under  that  section,  I  think  it  is  plain  that  no  action  would  lie 
against  the  constable  separately,  or  against  him  jointly  with  the  magistrates,  after  a 
proper  demand  and  compliance  therewith.  But,  in  the  present  case,  although  there 
was  a  demand,  there  was  no  proper  compliance  with  it  as  required  by  the  statute. 
I  am  therefore  of  opinion,  for  these  reasons,  that  these  rules  ought  to  be  discharged. 

Platt,  B.  I  agree  with  the  rest  of  the  Court  in  thinking  that  these  rules  ought 
to  be  discharged.  The  first  question  raised  was,  whether  this  document  was  legal  or 
not ;  and  I  agree  with  the  rest  of  the  Court  in  thinking  that  it  is  illegal  and  bad.  It 
was  contended  that  the  magistrates  were  not  liable,  because  the  warrant  was  indorsed 
by  the  Lord  Mayor.  But  I  am  of  opinion  that  he  was  bound  to  do  so  upon  his  being 
satisfied  with  the  genuineness  of  the  [409]  signatures  attached  to  that  document.  It 
became  his  duty  to  indorse  it.  That  act  was  merely  a  ministerial  act  upon  his  part; 
the  effect  of  which  was  to  make  the  city  of  London  part  of  the  county  of  Sussex,  for 
the  purposes  of  the  execution  of  the  warrant ;  but  it  did  not  relieve  the  magistrates 
who  issued  it  from  any  responsibility.  As  to  the  amount  of  _the  damages,  1  do  not 
see  any  reason  which  satisfies  me  that  they  ought  to  be  reduced.  What  portion  of 
the  imprisonment  is  to  be  attributed  to  the  payment  of  the  larger  or  smaller  sum ' 
The  law  is  perfectly  clear,  that,  where  a  person  has  a  sum  of  money  extracted  from 
his  pocket  by  unlawful  means,  he  is  entitled  to  recover  the  whole  of  such  amount  back 
again.  Upon  the  other  points  of  the  case,  I  entirely  concur  in  what  has  been  said  by 
the  rest  of  the  Court.(a) 

Rules  discharged. 

(a)  Alderson,  B.,  had  left  the  court  during  the  course  of  the  argument. 
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Sayer  v.  Glossop.  June  6,  1848. — In  support  of  a  plea  of  coveiture,  an  examined 
copy  of  a  register  of  marriage  between  the  tlefeiulant  and  one  J.  G.  was  given  in 
evidence.  A^witness  deposed,  that  he  knew  one  J.  G.  and  his  handwriting ;  and 
that  the  handwriting  of  the  J.  G.  in  the  register  was  that  of  the  person  whom  he 
knew  : — Held,  that  the  evidence  was  admissible  without  the  production  of  the 
original  register. 

[S.  C.  17  L.  J.  Ex.  300.] 

Assumpsit  by  the  plaintiff,  as  indorsee,  against  the  defendant,  the  acceptor  of  a  bill 
of  exchange,  dated  the  11th  of  July,  1847,  payable  three  months  after  date.  Plea,  that 
at  the  time  of  the  acceptance  the  defendant  was  the  wife  of  Joseph  Glossop,  who  is 
still  living.  Verification.  The  replication  traversed  the  plea,  and  upon  the  replication 
issue  was  taken.  At  the  trial,  before  Parke,  B.,  at  the  last  Middlesex  Sittings,  in 
support  of  the  plea,  an  examined  copy  of  the  legister  of  the  marriage  of  the  defendant 
and  one  [410]  Joseph  Glossop  was  produced.  A  witness  who  was  called  deposed  that 
he  knew  one  Joseph  Glossop,  and  that  ho  had  seen  him  in  the  year  1838,  when  he 
went  abroad,  and  had  corresponded  with  him  since,  and  knew  his  handwriting,  and 
that  he  had  received  a  letter  from  him  on  the  25tb  of  April,  1848.  The  witness 
then  stated  that  he  had  seen  the  signature  of  Joseph  Glossop  in  the  original  marriage 
register,  at  Marylebone.Chui-ch,  and  that  it  was  the  handwriting  of  the  Joseph  Glossop 
from  whom  he  had  received  the  letter,  and  who  was  then  alive.  It  was  then  contended, 
on  the  part  of  the  plaintiff,  that  the  original  register  ought  to  be  produced.  The 
leained  judge,  howe\er,  thought  the  evidence  was  admissible,  and  the  defendant  had 
a  verdict. 

M'Mahon  now  moved  for  a  new  trial,  on  the  ground  that  the  evidence  was 
improperly  admitted.  The  original  register  ought  to  have  been  produced.  The  jury 
should  have  had  that  document  before  them,  that  they  might  form  a  judgment  as  to 
the  character  of  the  handwriting.  It  was  upon  the  handwriting  that  the  question 
rested,  whether  the  defendant  was  married  to  the  Joseph  Glossop  who  was  alive,  as 
stated  in  the  plea.  The  original,  being  the  best  evidence  of  the  fact,  ought,  therefore, 
to  have  been  produced.  [Pollock,  C.  B.  The  party  who  has  the  custody  of  the 
document  could  not  be  compelled  to  produce  it.]  In  cases  of  bigamy  it  is  usual 
to  produce  the  original  register.  [Parke,  B.  That  is  not  the  usual  practice.  In  the 
numerous  cases  which  have  come  before  me,  I  no  not  recollect  a  single  case  in  which 
the  original  register  was  produced.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  must  be  refused,  on  the 
ground,  that,  as  the  person  who  has  the  legal  custody  of  the  register  is  not  by  law 
compellable  to  produce  it,  the  party  who  stands  in  deed  of  the  evidence  which  that 
document  affords  is  not  to  suffer  from  its  ab-[411]-sence  at  the  trial.  The  only 
question  is,  how  far  the  jury  will  rely  on  the  evidence  which  is  offered  in  its  stead. 
Suppose  this  case  :  the  question  being,  whether  a  particular  individual  were  at  a 
particular  place  on  a  certain  day,  and  in  order  to  prove  this  a  witness  is  called,  who 
says,  "  I  know  that  man  very  well ;  he  was  one  of  the  churchwardens  of  our  parish  ; 
and  on  that  particular  day  I  saw  stuck  up  a  certain  notice  in  his  handwriting."  It 
is  then  said,  "Why  do  you  not  produce  itT'  The  answer  would  be,  that  it  is  pasted 
against  the  wall,  and  theiefote  cannot  be  produced.  You  must  therefore  take  the 
witness's  account  of  it,  as  it  is  the  best  that  can  be  obtained.  Now  if  in  point  of  law 
you  cannot  compel  a  party  who  has  the  custody  of  a  document  to  produce  it,  there  is 
the  same  reason  for  admitting  other  evidence  of  its  contents  as  if  its  production  were 
physically  impossible. 

EoLFE,  B.  I  am  of  the  same  opinion,  and  will  carry  my  Lord's  illustration  a  little 
further.  Suppose  we  heard  that  placards  containing  treasonable  words  were  posted 
up,  and  that  a  witness  were  to  say  that  he  saw  a  man  chalk  certain  words  up,  and 
that  these  were  in  the  handwriting  of  A.  B.,  surely  that  would  be  good  evidence 
against  A.  B.,  as  the  production  of  the  writing  itself  would  be  impossible. 

Platt,  B.  I  think  the  evidence  was  properly  admitted,  as  the  defendant  was  not 
legally  empowered  to  enforce  the  production  of  the  original  document. 

Parke,  B.  I  still  entertain  the  same  opinion  I  did  at  the  trial.  In  conseijuence 
of  the  great  importance  of  pieserving  parochial  registers  in  a  state  of  security,  the 
law  allows  their  contents  to  be  shewn  by  proper  copies.     That  being  so,  you   may 
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prove  the  marriage  between  the  parties  by  an  examined  copy  of  the  register.  Now, 
to  prove  the  [412]  identity  of  a  person,  you  may  shew  that,  in  consequence  of  a 
particular  mark,  "  B.,"  appearing  upon  the  register,  such  person  was  present  at  the 
time  the  entry  was  made  upon  it.  In  the  present  case,  a  witness  swore  that  he  had 
seen  the  original  register,  and  that  one  of  the  signatures  to  it  was  that  of  a  James 
Glossop,  whom  he  knew  :  that  was  evidence  that  this  James  Glossop  was  the  person 
who  then  married  the  defendant.  I  agree,  that  if  the  defendant  could  have  got  the 
register,  but  had  not  done  so,  it  would  go  to  the  admissibility  of  the  evidence  pro- 
duced ;  for  the  opposite  party  is  at  a  disadvantage  with  respect  to  his  cross  examination 
on  that  part  of  the  case.  But  it  is  doubtful  whether  this  document  could  have  been 
obtained,  as  in  many  cases  the  parties  who  have  the  custody  of  these  instruments  are 
unwilling  to  allow  them  to  be  removed,  and  their  production  cannot  be  enforced  ;  and 
their  non-production  is  really  for  the  public  benefit.  As,  therefore,  the  law  requires 
the  register-book  to  be  kept  in  a  certain  place,  and  permits  you  to  give  evidence  of 
its  contents  by  an  examined  copy,  I  think  you  may  prove  the  identity  of  the  party 
by  shewing  that  this  mark  was  made  in  the  book,  and  that  this  mark  is  in  his 
handwriting. 
Rule  refused. 

[413]  Pratt  v.  Pratt  and  Others.  May  31,  1848. — In  trespass  for  breaking  and 
entering  the  plaintitt's  dwelling-house,  and  seizing,  taking,  and  converting  his 
goods,  the  conversion  is  mere  matter  of  aggravation  ;  and  a  plea  which  only 
justifies  the  seizing  and  taking  is  good  on  special  demurrer,  though  it  does  not 
in  its  commencement  except  the  conversion. 

[S.  C.  6  D.  &  L.  20  ;  17  L.  J.  Ex.  299.] 

Trespass.  The  declaration  stated,  that  the  defendants,  on  &c.,  with  force  and 
arms,  &c.,  broke  and  entered  a  certain  dwelling-house  of  the  plaintiff,  and  then  in  the 
plaintiflf's  occupation,  situate  &c.,  and  then  made  a  great  noise  and  disturbance 
therein,  and  stayed  and  continued  therein  making  such  noise  and  disturbance  for  a 
long  space  of  time,  to  wit,  &c.,  and  then  forced  and  broke  open,  broke  to  pieces,  and 
damaged  divers,  to  wit,  two  windows  of  the  plaintiff",  of  great  value,  &c.  ;  and  also, 
during  the  time  aforesaid,  with  force  and  arms,  seized  and  took  divers  goods  and 
chattels  of  the  plaintiff,  to  wit,  &c.,  then  found  and  being  in  the  said  dwelling-house, 
and  carried  away  the  same,  and  converted  and  disposed  thereof  to  their  own  use  ;  by 
means  of  which  said  several  premises  the  plaintiff"  and  his  family  were  disturbed  in 
the  peaceable  possession  of  the  said  dwelling-house,  &c. 

Third  plea  : — And  for  a  further  plea  in  this  behalf,  the  defendants  say  that  the 
said  dwelling-house,  in  which  &c.,  at  the  said  time  when  &c.,  was  the  dwelling-house, 
soil,  and  freehold  of  one  T.  P.  ;  whereupon  the  defendants,  as  the  servants  of  the  said 
T.  P.,  and  by  his  command,  broke  and  entered  the  said  dwelling-house,  in  which  &c., 
at  the  said  time  when  &c. ;  and  because  the  goods  and  chattels  in  the  declaration 
mentioned,  and  every  part  thereof,  at  the  said  time  when  &c.,  were  and  was  in  and 
upon  the  said  dwelling-house,  in  which  &c.,  incumbering  the  same,  they,  the  defen- 
dant.s,  as  the  servants  of  the  said  T.  P.,  and  by  his  command,  in  order  to  remove  the 
said  incumbrances,  seized  and  took  the  goods  and  chattels  in  the  declaration  men- 
tioned, and  then  carried  the  same  away  from  and  off"  the  said  dwelling-house,  in  which 
&c.,  to  a  small  and  convenient  distance  in  that  behalf,  and  there  left  the  same 
for  the  plaintiflT,  as  they  lawfully  might  for  the  cause  aforesaid  ;  quK  sunt  eadem. 
Verification. 

[414]  Special  demurrer,  assigning  for  cause,  that  the  plea  professes  in  the  com- 
mencement thereof  to  be  an  answer  to  the  whole  declaration  ;  yet,  that,  although  the 
declaration  alleges  that  the  defendants  converted  and  disposed  of  the  said  goods  and 
chattels  to  their  own  use,  the  plea  does  not  state  or  shew  any  answer  to  that  part  of 
the  declaration.     Joinder  in  demurrer. 

Pigott,  in  support  of  the  demurrer.  Since  the  case  of  Harvei/  v.  Bridges  (1  Exch. 
261),  it  cannot  be  disputed  that  liberum  tenementum  may  be  pleaded  to  trespass  for 
breaking  a  dwelling-house  and  carrying  away  goods.  But  this  declaration  charges 
three  distinct  acts  of  trespass  in  respect  of  the  goods,  viz.  their  seizure,  their  asporta- 
tion, and  the  conversion  of  them  to  the  defendants'   own  use.     The  plea,  not  being 

Ex.  Div.  X.— 18* 
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limited  in  its  commencement  to  any  particular  part  of  the  declaration,  must  be  taken 
to  be  pleaded  in  bar  of  the  whole  ;  Reg.  Gen.  H.  T.,  4  Will.  4,  r.  9  ;  but  it  affords  no 
answer  to  the  conversion.  It  is  true  that  a  wrongful  asportation  of  goods  does  not 
necessarily  amount  to  a  conversion  :  Fouhles  v.  Willoughhi)  (8  M.  &  W.  540)  :  but  here 
the  plea  professes  to  justify  the  whole  declaration,  and  so  admits  the  conversion  in 
fact.  If  the  defendant  meant  to  treat  the  conversion  as  mere  matter  of  aggi'avation, 
the  plea  should  have  been  confined  to  the  other  trespasses  :  Earl  of  Manchester  v. 
Vale  (1  Saund.  23  b.)  ;  and  then  the  plaintiff'  would  have  replied  the  conversion  :  The 
Six  Carpenters' case  (S  Rep.  146  a.);  Oxlei/  v.  IFatts  (1  T.  R.  12).  [Rolfe,  B.  The 
conversion  is  not  of  itself  a  trespass,  but  mere  aggravation.]  In  cases  of  personal 
trespass,  matter  of  aggravation  must  be  justified  :  Smiths.  Edcie  (6  T.  R.  562) ;  Gregmy 
V.  Hill  (8  T.  R.  299).     [He  also  cited  Jl^oods  v.  Durrani  (16  M.  &  W.  149).] 

[415]  Phipson,  contri.  The  plea  only  professes  to  answer  so  much  as  the  plaintiff 
is  bound  to  justify  as  the  gist  of  the  action.  Although,  then,  in  terms  it  does  not 
exclude  the  conversion,  it  is  not  in  fact  pleaded  to  it,  the  conversion  being  mere 
matter  of  aggravation.     [He  wa.s  then  stopped  by  the  Court.] 

Pollock,  C.  B.  We  are  all  agreed  that  the  plea  is  confined  to  the  allegations  of 
trespass,  and  that  the  conversion  is  mere  aggravation. 

Alderson,  B.  The  acts  of  tiespass  are  the  breaking  into  the  dwelling-house  and 
seizing  and  carrying  away  the  goods.  It  does  not  follow,  from  the  rule  of  H.  T., 
4  Will.  4,  r.  9,  that  this  plea  is  pleaded  to  those  acts  which  are  not  trespasses. 

Rolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendants. 

Machu  v.  The  London  and  South-Western  Railway  Comi'any.  June  6  &  8, 
1848. — Wheie  a  common  carrier  enters  into  a  subcontract  with  other  parties 
with  respect  to  goods  which  he  has  undertaken  to  carry,  the  servants  employed 
by  the  latter  are  "  servants  in  the  employ  "  of  the  carrier,  within  the  true  mean- 
ing of  the  8th  section  of  the  Carriei's  Act,  11  Geo.  4  &  1  Will.  4,  c.  68.— A 
delivery-ticket  issued  by  the  defendants,  a  Railway  Company,  in  respect  of 
goods  they  had  undertaken  to  carry,  contained  the  name  of  T.  J.,  described 
therein  as  a  porter.  The  ticket  was  signed  by  "  C.  &  H.,  agents."  The  goods 
were  stolen  by  T.  J.  whilst  under  the  care  of  C.  &  H.,  with  whom  the  defendants 
had  entered  into  a  sub-conti'act  for  the  carriage  of  the  goods.  In  an  action 
against  the  defendants  for  the  loss  of  the  goods,  quaere,  whether  the  ticket 
estopped  the  defendants  from  denying  that  T.  J.  was  their  servant :— Semble, 
that  it  would  not. 

[S.  C.  5  Railw.  Cas.  302 ;  17  L.  J.  Ex.  271 ;  12  Jur.  501.  Approved,  Doulan  v.  Mid- 
land Railway,  1877,  2  A.  C.  792.  Referred  to,  Stephens  v.  Londm  and  South- 
Jrestern  liailway,  1886,  18  Q.  B.  D.  124.] 

Case.  The  declaration  stated,  that  the  defendants  were  common  carriers  of  goods 
and  chattels  for  hire,  and  that  [416]  the  plaintiff,  on  &c.,  at  the  Andover-road 
station  of  the  London  and  South-western  Railway,  caused  to  be  delivered  to  the 
defendants,  and  that  the  defendants  then  accepted  and  received,  a  certain  bale  of  silk, 
of  the  value  of  1501.,  to  be  safely  and  securely  carried  and  conveyed  by  the  defen- 
dants to  London,  and  there  safely  and  securely  to  be  delivei-ed  to  the  plaintiff,  for 
certain  reasonable  reward,  &c.  It  then  charged  as  a  breach,  that  the  defendants,  not 
regarding  their  duty  in  that  behalf,  did  not  nor  would  safely  or  securely  carry  or 
convey  the  said  bale  of  silk  to  London  aforesaid,  nor  there  safely  or  securely  deliver 
the  same  to  the  plaintiff;  but,  on  the  contiary,  that  the  defendants  so  carelessly  and 
negligently  behaved  and  conducted  themselves  in  the  premises,  that,  by  and  through 
the  carelessness,  negligence,  and  default  of  the  defendants,  &c.,  the  said  hale  of  silk, 
&c.  was  wholly  lost  to  the  plaintiff.  The  defendants  pleaded  the  general  issue,  and 
a  traverse  of  the  delivery  of  the  goods,  modo  et  forma  :  and,  thirdly,  "  that  the  said 
bale  of  silk  in  the  declaration  mentioned,  and  therein  alleged  to  have  been  received 
by  the  defendants  as  such  common  carriers  as  aforesaid,  contained  only  goods,  and 
chattels,  and  property  of  a  certain  desci'iption,  to  wit,  the  silk  in  the  declaration 
mentioned,  and  exceeded  in  value  the  sum  of  101.  ;  and  that  the  said  bale  of  silk  was 
heretofoie,  to  wit,  on  &c.,  delivered  by  the  plaintiH  to  the  defendants,  as  common  carriers 
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by  land  of  goods  for  hire,  to  be  carried  from  and  to  the  places  in  the  declaration 
mentioned,  at  a  certain  office  or  receiving-house  of  the  defendants  for  the  receipt  of 
goods  to  be  carried  by  them  as  such  common  carriers  as  aforesaid,  to  wit,  the  said 
Andover-road  station  of  the  defendants ;  and  that,  before  and  at  the  time  when  the 
said  bale  of  silk  was  so  delivered  at  the  said  office  of  the  defendants  as  aforesaid,  the 
defendants  had  caused  to  be  affixed,  and  there  was  affixed,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  in  legible  characters,  in  a  public  and  con- 
spicuous [417]  part  of  the  said  office,  a  notice,  whereby  the  defendants  notified  that 
a  certain  increased  rate  of  charge  therein  mentioned  was  required  to  be  paid  over  and 
above  the  ordinary  rate  of  carriage,  as  a  compensation  for  the  greater  risk  and  care 
to  be  taken  for  the  safe  conveyance  of,  amongst  other  things,  silk  exceeding  the  value 
of  101.  ;  and  that,  at  the  time  of  the  delivery  of  the  said  bale  of  silk  at  the  said 
office  of  the  defendants  as  aforesaid,  the  value  and  nature  thereof  were  not  declared 
by  the  person  sending  or  delivering  the  same,  and  that  neither  the  increased  charge 
nor  any  engagement  to  pay  the  same  was  accepted  by  the  person  receiving  the  said 
bale  of  silk  at  the  office."     Verification. 

The  plaintiff  took  issue  upon  the  first  and  second  pleas ;  and  to  the  third  he 
replied,  "  that,  whilst  the  said  bale  of  silk  was  in  the  charge  and  possession  of  the 
defendants  as  such  common  carriers  as  aforesaid,  to  wit,  &c.,  the  same  was  unlawfully 
and  feloniously  stolen,  taken,  and  carried  away  by  a  certain  then  servant  of  the 
defendants,  to  wit,  one  Thomas  Johnson,  whereby  the  same  was  not  safely  and 
securely  carried  or  conveyed,  or  delivered  as  aforesaid,  but  then  was  and  now  is 
wholly"  lost  to  the  plaintiff  by  reason  of  the  said  felonious  act  of  the  said  Thomas 
Johnson,"  &c.  Verification.  The  defendants  rejoined  by  way  of  traverse,  "that, 
whilst  the  said  bale  of  silk  was  in  the  charge  and  possession  of  the  defendants  as  such 
common  carriers  &c.,  the  same  was  unlawfully  and  feloniously  stolen,  &c.  by  a  then 
servant  of  the  defendants  then  in  the  employ  of  the  defendants,  modo  et  forma:" 
upon  which  rejoinder  the  plaintiff  joined  issue. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  London  Sittings  after 
Michaelmas  Term,  18-47,  the  following  facts  appeared  : — The  action  was  brought  by 
the  plaintiff  against  the  defendants  to  recover  of  them  the  value  of  a  bale  of  silk. 
The  plaintiff  was  a  silk-trimming  manufacturer,  and  carried  on  his  business  at 
Bunhill-row,  London  ;  [418]  and  the  bale  in  question  had  been  delivered  to  the 
defendants  at  their  office  at  the  Andover-road  station,  to  be  carried  and  by  them 
delivered  to  the  plaintiff  at  his  above  address.  The  value  of  the  bale  was  not 
declared  when  it  was  delivered  to  the  defendants,  and  the  ordinary  charge  only  for 
the  carriage  of  a  parcel  of  that  bulk  was  paid.  The  bale  was  placed  in  a  van  under 
the  care  of  a  person  named  Thomas  Johnson,  on  the  arrival  of  the  train  at  the 
Vauxhall  station  of  the  Company.  The  following  delivery-ticket  was  sent  with  the 
bale  in  question  : — 

"(114).  London  and  South-western  Railway  Company. 

"  Southampton,  Gosport,  Andover,  &c.,  eveiy  morning  before  eight,  and  afternoon 
before  six  o'clock. 

"From  Hambro'  Wharf,  Lower  Thames-street,  &c." 

[Here  follows  a  notice  from  the  Company  that  they  would  not  be  liable  for 
certain  descriptions  of  articles,  including  silk,  above  the  value  of  101,  unless  the  value 
thereof  should  be  declared,  and  the  increased  charge  paid,  &c.] 

"  The  delivery  of  goods  will  be  considered  complete  when  the  same  are  unloaded 
out  of  the  waggon,  dray,  or  cart,  and  placed  at  the  door  of  the  consignee  :  the 
cellaring  or  warehousing  them  afterwards  will  be  at  the  owner's  risk. 

"  Any  servant  of  the  Company  taking  more  than  is  stated  in  this  ticket  will  be 
dismissed. 

"  Notice.— The  Company  are  not  responsible  for  any  parcel  above  the  value  of 
101.,  unless  declared  as  such  at  the  time  of  booking,  and  entered  and  paid  for 
accordingly.     It  is  requested  that  any  irregularity  may  be  notified  immediately  to 

"Cornelius  Stovin, 
"  General  Manager  of  Traffic. 
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[419]  "  Mr.  Machu,  Bunhill-row,  to  South-western  Railway  Company. 

"184G.     June  16.     One  truss,  paid  on  2s. 

"  James  Beedy,  "  George  Clay,  I 

"  Charles  Goodwin,         "  Thomas  Johnson,    -Porters. 
"  William  Lee,  "  George  Fry,  | 

"Goods  conveyed  to  or  from  any  part  of  London,  by  addressing  a  line  to  Mr. 
Ritches,  at  the  Delivery-office,  as  above.  "Ch.aplix  &  Hornr,  Agents." 

The  bale  was  stolen  by  Johnson  on  the  road  between  the  station  and  its  destina- 
tion. Johnson  was  in  the  employ  of  Chaplin  &  Home,  who  were  employed  by  the 
defendants  to  carry  goods  for  them ;  but  it  did  not  appear  under  what  precise  con- 
tract they  did  so.  It  was  thereupon  contended  by  the  defendants'  counsel,  that 
Johnson  was  not  a  servant  of  the  defendants,  and  in  their  employ,  within  the  true 
meaning  of  the  8th  section  of  the  Carriers  Act,  11  Geo.  4  &  1  Will.  4,  c.  68.  The 
Lord  Chief  Baron,  however,  entertained  a  different  opinion  ;  and  under  his  Lordship's 
direction,  a  verdict  was  entered  for  the  plaintifi",  with  leave  reserved  to  the  defendants 
to  move  to  enter  a  verdict  for  them  on  the  third  issue. 

Martin  having  subsequently,  in  Hilary  Term,  obtained  a  rule  nisi. 

Sir  F.  Thesiger  and  E.  H.  Woolrych  now  shewed  cause.  There  are  two  questions 
in  the  present  case.  The  first  is,  whether  the  defendants  are  not  estopped  by  the 
delivery -ticket.  If  that  should  be  answered  in  the  affirmative,  the  [420]  plaintiff  is 
entitled  to  succeed.  If  not,  then  comes  the  question,  whether  Johnson,  who  stole 
the  silk  which  was  intrusted  to  the  defendants  to  be  delivered  in  Bunhill  row, 
London,  is  a  servant  within  the  true  meaning  of  the  8th  section  of  the  Carriers  Act, 
11  Geo.  4  &  1  Will.  4,  c.  68.  It  is  submitted  that,  at  all  events,  he  was  a  servant  of 
the  defendants  within  the  meaning  of  the  8th  section.  The  Railway  Company  may 
select  whom  they  please  to  deliver  the  goods  committed  to  them  :  and  the  mere  fact 
that  such  person  is  also  employed  by  others  does  not  make  him  less  the  servant 
of  the  Company.  He  may  be  servant  to  both  ;  but  for  the  delivery  of  this  silk 
upon  this  occasion  Johnson  was  the  Company's  servant.  They  were  then  stopped  by 
the  Court,  who  called  upon 

Martin  and  Montague  Smith  to  support  the  rule.  With  respect  to  the  first 
question,  it  is  clear  that  the  delivery-ticket  does  not  estop  the  Company.  It  is  not 
signed  by  the  Company,  but  by  Chaplin  &  Home,  and  does  not  form  any  part  of  the 
contract.  The  defendants  are,  therefore,  not  estopped  from  shewing  that  the  party 
who  had  to  deliver  the  goods,  but  who  stole  them,  was  not  their  servant.  [Pollock,  C.  B. 
In  Pickard  v.  Sears  (6  Ad.  &  E.  469),  Lord  Denman  says  that  the  rule  of  law  is 
clear,  "that  where  one  by  his  words  or  conduct  wilfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on  that  belief, 
so  as  to  alter  his  own  previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the  same  time."  The 
principle  was  the  same  in  Gregg  v.  Wells  (10  Ad.  &  E.  90),  and  Coles  v.  The  Bank  of 
England  (id.  437).]  The  defendants  are  not  estopped,  for  the  reasons  before  given. 
It  is  contended  also  that  Johnson  was  not  a  servant  within  the  meaning  of  the  8th 
section,  which  provides  "that  nothing  in  this  act  shall  be  [421]  deemed  to  protect 
any  mail  contractor,  stage-coach  proprietor,  or  other  common  carrier  for  hire,  from 
liability  to  answer  for  loss  or  injury  to  any  goods  or  articles  whatsoever  arising  from 
the  felonious  acts  of  any  coachman,  guard,  bookkeeper,  porter,  or  other  servant  in  his 
or  their  employ,  nor  to  protect  any  such  coachman,  guard,  bookkeeper,  or  other 
servant,  from  liability  for  any  loss  or  injury  occasioned  by  his  or  their  own  personal 
neglect  or  misconduct."  This  act  was  passed  for  the  protection  of  carriers ;  and  the 
1st  section  enacts,  that  no  mail  contractor,  stage-coach  proprietor,  or  other  common 
carrier  by  land  for  hire,  shall  be  liable  for  the  loss  of  or  injury  to  any  articles  or 
property,  of  certain  descriptions  specified  in  that  section,  contained  in  any  parcel  or 
package  which  shall  have  been  delivered  either  to  be  carried  for  hire,  or  to  accompany 
the  person  of  any  passenger  in  any  mail  or  stage-coach,  or  other  public  conveyance, 
when  the  value  of  such  articles  or  property  aforesaid,  &c.  shall  exceed  the  sum  of 
lOl.,  unless,  at  the  time  of  the  delivery  thereof  at  the  office,  warehouse,  or  receiving- 
house  of  such  mail  contractor,  &c.,  or  to  his  bookkeeper,  coachman,  or  other  servant, 
for  the  purpose  of  being  carried  &c.,  the  value  and  nature  of  such  articles  or  property 
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shall  have  been  declared  by  the  person  sending  or  delivering  the  same,  and  such 
increased  charge  as  hereinafter  mentioned,  or  an  engagement  to  pay  the  same,  be 
accepted  by  the  person  receiving  such  parcel  or  package.  By  the  2nd  section,  an 
increased  rate  of  charge  may  be  demanded  upon  any  parcel  so  delivered,  and  a  notice 
of  such  increased  rates  is  required  to  be  affixed  in  the  carrier's  offices  or  warehouses. 
If  it  were  to  be  held  that  the  Company  are  liable  for  this  felonious  act  of  a  person 
as  their  servant,  that  person  being  the  servant  of  third  parties,  the  consequence  would 
be,  that  one  railway  company  would  be  liable  for  the  acts  of  the  servants  of  any  other 
railway  company  along  whose  line  the  goods  are  carried.  Thus,  if  certain  goods  are 
delivered  to  railway  company  A.,  [422]  to  be  delivered  in  some  distant  part  of  the 
country,  and  A.  deliver  them  to  railway  company  B.,  and  B.  to  C,  and  so  on,  and 
the  goods  are  stolen  by  Z.'s  servants,  A.  would  be  liable  for  the  loss  of  the  property. 
As  this  act  was  passed  for  the  protection  of  carriers,  the  8th  section  ought  to  have  a 
strict  construction  put  upon  it  ;  and  a  carrier  ought  not  to  be  held  responsible,  unless 
the  person  who  steals  the  article  be  his  own  servant — i.e.  a  person  hired  and  paid  by 
him,  and  under  his  control.  The  relationship  of  master  and  servant  ought  strictly  to 
exist  between  the  carrier  and  this  party.  The  words  of  the  8th  section  support  this 
construction,  for  there  the  parties  named  are  all  such  servants  as  would  be  in  the 
employ  of  the  carrier  ;  as,  for  instance,  "  coachman,  guard,  bookkeeper,  porter."  Xow 
it  is  clear  that  Chaplin  &  Home  are  not  the  servants  of  the  Company  ;  they  had 
merely  to  deliver  the  goods  under  a  sub-contract.  If  Chaplin  &  Horne  are  not  the 
Company's  servants,  how  can  their  servant  be  the  Company's  servant?  [Piatt,  B. 
The  replication  alleges  that  the  goods  were  stolen  "  by  a  certain  then  servant  of  the 
defendants  then  in  the  employ  of  the  defendants."]  Such  an  allegation  can  only  be 
supported  by  such  a  relationship  as  that  for  which  the  defendants  contend.  In  the 
well-known  case  of  Laugher  v.  Pointer  (-5  B.  &  C.  547),  the  owner  of  a  carriage  hired 
of  a  stable-keeper  a  pair  of  horses  to  draw  it  for  a  day,  and  the  owner  of  the  horses 
provided  a  driver,  tbrough  whose  negligent  driving  an  injury  was  done  to  a  horse 
belonging  to  a  third  person.  The  Court  of  King's  Bench,  in  that  case,  were  equally 
divided  upon  the  question  as  to  the  liabilitj^  of  the  owner  of  the  carriage ;  but  this 
Court,  in  Quarman  v.  Burnett  (6  M.  &  W.  499),  settled  that  the  owner  of  the  carriage 
was  not  liable,  on  the  ground  that  the  coachman  was  not  his  servant.  Abbott,  C.  J., 
and  i>ittledale,  J.,  in  Laugher  v.  Pointer,  were  of  opinion  that  the  action  would  not 
lie.  Littledale,  J.,  in  [423]  his  judgment,  says,  "  In  the  present  case,  the  question 
is,  whether  the  coachman,  by  whose  negligence  the  injury  was  occasioned,  is  to  be 
considered  a  servant  of  the  defendant.  For  the  acts  of  a  man's  own  domestic  servants 
there  is  no  doubt  but  the  law  makes  him  responsible  ;  and  if  this  accident  had  been 
occasioned  by  a  coachman  who  constituted  a  part  of  the  defendant's  own  family,  there 
would  be  no  doubt  of  the  defendant's  liability  ;  and  the  reason  is,  that  he  is  hired  by  the 
master,  either  personally  or  by  those  who  are  intrusted  by  the  master  with  the  hiring 
of  servants,  and  he  is  therefore  selected  by  the  master  to  do  the  business  required  of 
him."  He  then  proceeds  to  say,  with  respect  to  under-workmen,  "These  under-work- 
men  then  become  the  immediate  servants  of  the  owner,  and  the  owner  is  answerable 
for  their  default  in  doing  any  acts  on  account  of  their  employer.  This  is,  however, 
not  the  case  of  a  man  employing  his  own  immediate  servants,  either  domestic  servants 
or  others,  engaged  by  him  to  conduct  any  business,  or  employment,  or  occupation 
carried  on  by  him  :  for  the  jobman  was  a  person  carrying  on  a  distinct  employment 
of  his  onu,  in  which  he  furnished  men  and  let  out  horses  to  hire  to  all  such  persons 
as  chose  to  employ  him.  This  coachman  was  not  hired  to  the  defendant ;  he  had  no 
power  to  dismiss  him."  This  reasoning  is  applicable  to  the  present  case  :  for  Chaplin 
&  Horne  carried  on  a  distinct  business,  and  Johnson  was  their  servant.  Again,  the 
learned  judge,  in  a  subsequent  portion  of  his  judgment,  says,  "  The  eases  referred  to 
before  Lord  Ellenborough  only  shew,  indeed,  the  owner  of  the  horses  to  be  liable ; 
but,  it  may  be  said,  the  traveller  is  liable  also.  I  think  not.  The  coachman  or  postilion 
cannot  be  the  servant  of  both.  He  is  the  servant  of  one  or  the  other,  but  not  the 
servant  of  one  and  the  other.  The  law  does  not  recognise  a  several  liability  in  two 
principals  who  are  unconnected."  If  that  be  so,  it  disposes  of  the  argument  that 
Johnson  might  be  the  servant  of  both  car-[424]-riers.  The  case  of  Rajjson  v.  C'ubitf 
(9  M.  &  W.  710)  points  out  the  distinction  between  a  sub-contractor  and  a  servant. 
There  the  defendant,  a  builder,  was  employed  by  the  committee  of  a  club  to  execute 
certain  alterations  at  the  club-house,  including  the  preparation  and  fixing  of  gas-fittings. 
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He  made  a  sub-contract  with  B.,  a  gas-fitter,  to  execute  this  part  of  the  work.  In  the 
coui'se  of  doing  it,  through  B.'s  negligence,  the  gas  exploded  and  injured  the  plaintiff, 
and  it  was  held  that  the  defendant  was  not  liable  for  the  injury  he  had  received. 
Parke,  B.,  in  his  judgment,  states  that  "the  case  of  Quarman  v.  Burnett  has  been 
approved  of  in  its  main  principles,  by  the  Court  of  Queen's  Bench,  in  the  case  of 
Millif/an  V.  JFedije"  (I'l  Ad.  &  E.  737).  Suppose  an  action  had  been  brought  against 
Chaplin  &  Horiie,  it  is  submitted  that  they  would  have  been  held  liable  :  Coats  v. 
Chaplin  (3  Q.  B.  483).  If,  therefore,  Johnson  was  not  a  servant  of  the  defendants,  in 
their  employ,  within  the  meaning  of  the  8th  section  of  the  act  in  question,  the  defen- 
dants are  entitled  to  succeed  upon  the  traverse,  which  raises  the  question,  and  the 
rule  (lUght  to  be  made  absolute. 

PoiJXiCK,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  dischaiged.  The 
point  which  was  contended  for  by  Sir  Frederick  Thesiger,  in  the  outset  of  this  case, 
cannot  prevail,  namely,  that  the  mere  production  of  the  document  disposes  of  the 
question,  and,  by  its  contents,  is  to  be  taken  as  a  holding  out  of  the  person  Johnson, 
who  stole  the  silk,  as  a  servant  of  the  Company.  I  do  not  think  that  is  the  question 
which  we  have  now  to  dispose  of.  The  real  question  is  that  which  has  been  discu.ssed 
by  Mr.  Martin,  and  at  by  no  means  greater  length  than  its  importance  warranted  ; 
and  I  do  not  think  he  has  bi'ought  less  of  illustration  and  learning  to  bear  upon  it 
than  the  occasion  called  for.  I  [425]  have  paid  great  attention  to  the  argument,  and 
the  whole  matter  comes  to  this  : — It  appears  that  Chaplin  &  Home  had  contracted 
with  the  liailway  Company  to  do  this  part  of  the  business  for  them  ;  that  they  were 
not  the  servants  to  the  Company,  but  were  its  agents  ;  and  that  the  persons  whom 
Chaplin  &  Home  employed,  whom  they  paid,  and  to  whom  they  gave  orders,  and  had 
power  to  dismiss — these  persons  were  still  further  removed  from  the  Company,  as 
being  servants  to  Chaplin  &  Home,  and  not  to  the  Company.  Then  it  is  said  by 
Mr.  Mai'tin,  that  the  act  of  Parliament  in  question  distinctly  gives  the  Kailway 
Company,  as  carriers,  indemnity  against  responsibility  from  loss,  unless  certain  con- 
ditions are  complied  with  ;  that  the  8th  section  I'e-imposes  their  common-law  liability 
under  certain  circumstances  onlj-,  and  that,  in  order  to  bring  the  plaintiff  within  that 
section,  he  must  shew  that  the  felonious  act  was  committed  by  an  actual  servant  of 
the  Company.  In  proceeding  to  put  a  construction  upon  this  statute,  I  have  allowed 
the  fullest  scope  to  Mr.  Martin's  argument,  and  I  thoroughly  comprehend  its  force. 
I  also  perfectly  agree  that  we  have  no  right  to  make  an  act  of  Parliament ;  that  it  is 
only  our  duty  to  construe  those  that  are  made  ;  and  that  we  ought  to  consider,  not 
what  the  legislature  might  have  done,  but  what  they  have  done  :  and  with  a  perfect 
perception  of  the  force  of  the  argument  derived  from  the  expressions  of  Mr.  Justice 
Littledale,  in  the  case  of  Laugher  v.  Pointer,  I  am  still  of  opinion  that  this  rule  ought 
to  be  discharged.  And  I  think  it  ought  to  be  discharged  upon  the  general  ground, 
which  I  prefer  to  any  other,  that  there  was  an  employment  of  Johnson  by  the  Company, 
leaving  out  of  consideration,  for  the  present,  all  that  relates  to  the  holding  him  out 
as  a  servant  of  the  Company.  Taking  it  that  the  document  in  question  prove.s  that, 
on  the  Company  receiving  this  parcel  in  the  country,  it  was  the  undertaking  on  their 
part  to  deliver  it  in  London,  I  am  of  opinion  that  Johnson  was,  within  the  meaning 
of  the  8th  section  of  the  [426]  act,  a  servant  in  their  employ.  A  state  of  things 
perhaps  altogether  different  from  what  existed  at  the  time  of  the  passing  of  the  statute, 
has  sprung  up,  in  consequence  of  railroads  having  come  more  extensively  into  use ; 
but  the  general  object  of  the  act  was  to  give  protection  to  cai'riers  in  respect  of  small 
parcels  of  great  value  placed  under  their  care,  without  any  notice  of  their  value,  thus 
compelling  them  to  incur  considerable  ri.sk  with  but  little  remuneration  ;  and  the 
legislature  has  effected  this  by  requiring  the  value  of  such  parcels  to  be  declared,  and 
an  additional  sum  to  be  paid  to  the  carrier  by  way  of  insuring  their  safe  delivery  ;  and 
nothing  can  be  more  just  than  such  an  enactment.  In  order,  however,  to  guard  the 
public  against  the  consequences  of  effecting  such  insurance — for  one  consideration  for 
the  insurance  is  the  disclosure  to  the  cai'rier's  servants  by  such  notice  of  the  value  of 
the  goods  to  be  transmitted— the  legislature,  whilst  it  says  that  the  carrier  shall  not 
be  liable  unless  the  article  sent  be  insured,  goes  on  to  provide  that,  whether  it  be 
insured  or  not,  the  carrier  shall  still  be  liable  "  to  answer  for  loss  or  injury  to  any 
goods  or  articles  whatsoever  arising  from  the  felonious  acts  of  any  coachman,  guard, 
bookkeeper,  porter,  or  other  servant  in  his  employ."  And  I  am  of  opinion  that  this 
liability  cannot  be  disposed  of  by  the  introduction  of  the  term  "agent,"  or  by  giving 
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a  principal  name  to  the  employment  of  any  one  emploj'ed  to  dischai'ge  the  duty  under- 
taken by  the  carrier.  In  the  case  which  was  put  in  the  course  of  the  argument,  where 
a  carrier  confines  himself  to  receiving  goods  and  making  contracts  for  their  carriage, 
and  avails  himself  of  a  sub-contract  to  transfer  to  some  one  else  the  whole  duty  which 
he  has  undertaken  to  perform,  I  think  that  all  the  parties  who  come  in  under  that 
subsequent  contract,  whether  directly  or  by  the  sub-contract — I  think  that  all  the 
parties  actually  employed  in  doing  the  work  which  the  carrier  undertook  to  do,  either 
Ijy  himself  or  by  his  servants,  are  his  servants  within  the  meaning  of  [427]  the  8th 
section  of  the  act  in  question.  I  therefore  think  that,  within  the  meaning  of  this 
section,  Chaplin  and  Home  were  the  sei'vants  of  the  Company  ;  they  were  employed 
by  the  Company  to  take  these  goods  from  the  railway  station,  and  to  deliver  them  in 
Bunhill-row ;  and  that  any  persons  whom  Chaplin  and  Hoine  employ  for  the  same 
purpose  are  also  servants  of  the  Company  for  that  purpose,  within  the  meaning  of  the 
act.  Although  the  Company  could  not  dismiss  the  porters,  inasmuch  as  the  contract 
was  made  between  those  parties  and  Chaplin  and  Hoi'ne,  and  not  with  the  Company, 
yet  substantially  they  were  servants  in  the  employ  of  the  Company,  as  doing  what 
the  Company  had  engaged  to  do.  On  the  general  question,  therefore,  which  turns 
upon  the  proper  construction  of  the  act  of  Parliament,  seeing,  as  I  do,  that  this  Eailway 
Company  received  these  goods  upon  an  undertaking  to  carry  them,  and  to  deliver 
them  in  Bunhill-row,  I  think  that  everything  done  with  respect  to  the  carriage  of  the 
goods  is  to  be  considered  as  done  by  the  servants  employed  by  the  Company,  and  that 
the  substitution  of  any  other  words,  such  as  "  agent "  or  "  sub-contract,"  cannot  have 
the  effect  of  taking  them  out  of  the  meaning  of  the  act.  Those  pei'sons  who  do  the 
act  are  their  servants.  It  may  be  added, — for,  although  I  do  not  lay  much  stress 
upon  it  in  the  grounds  of  my  judgment,  I  think  it  right  to  say,  if  I  entertained  any 
doubt  on  the  general  question,  (which  I  do  not),  that  where  the  document  which  has 
passed  between  the  plaintiff"  and  the  defendants  describes  the  person  who  is  to  do  the 
work  as  their  servant,  the  inference  to  be  drawn  fi'om  that  document  is,  that  that 
person  was  at  the  time  a  servant  of  the  Company.  When  it  also  appears,  that  in  that 
ticket  the  plaintiflf  is  made  debtor  to  the  Company  for  the  carriage  of  the  goods,  and 
the  porter  who  stole  them  is  described  as  one  of  the  Company's  porters,  then  I  say 
that  it  is  not  competent  for  them  to  substitute  another  and  a  diffeient  name  for  his. 
I  do  not,  however,  attach  much  importance  to  this  part  of  the  [428]  case  ;  for,  upon 
the  general  question,  I  am  of  opinion,  that  whoever  discharges  the  duty  which  these 
companies  may  have  undertaken  are  to  be  considered,  in  point  of  law,  to  be  their 
servants  within  the  meaning  of  this  statute.  The  plaintiff,  is,  therefore,  entitled  to 
recover  in  this  action,  and  this  rule  must  be  discharged. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  first  difficulty  raised  in  the  present 
case  proceeded  on  the  notion,  that  the  Company,  by  the  delivery  of  a  ticket  in  which 
Johnson's  name  as  the  porter  appeared,  were  either  estopped,  or  if  not  so,  yet  that 
that  evidence  was  so  conclusive  on  the  point,  that  no  other  inference  could  be  drawn 
from  the  facts  of  the  case.  I  fairly  own,  that,  if  the  matter  rested  on  this  ground 
alone,  I  should  have  entertained  very  great  doubt  whether  the  plaintiff  would  be 
entitled  to  succeed.  I  think  that  it  is  clear,  that  the  document  was  mere  matter  of 
evidence,  and  that  it  would  not  have  been  an  estoppel.  With  regard  to  the  fact  of 
service,  I  think  that  thei'C  was  abundant  evidence  to  shew  that  Johnson  was  the 
servant,  not  of  the  Company,  but  of  Chaplin  and  Home.  But,  even  if  that  be  so,  I 
do  not  think  that  it  is  material  to  discuss  that  point.  I  have  turned  the  subject  over 
in  my  mind  much  since  the  occasion  when  it  was  last  argued,  and  therefore  I  do  not 
decide  the  matter  on  the  spur  of  the  moment.  The  Company,  it  appears,  received 
these  goods  at  the  Andover-road  station,  and  undertook  to  deliver  them  at  Bunhill-row 
in  London,  as  common  carriers  ;  and  I  think  that  the  statute  must  be  construed,  with 
respect  to  this  Railway  Company,  as  it  would  have  been  under  the  old  system  in 
former  times.  It  seems  that  the  practice  of  the  Company  was  to  bring  the  goods 
which  were  carried  by  them  to  the  Vauxhall  station  ;  and,  as  was  assumed,  and  we 
may  therefore  take  it  as  proved,  that  they  employed  Chaplin  and  Home  to  deliver 
these  goods  in  different  parts  of  London  for  them.  Chaplin  and  Home  employ  Johnson, 
[429]  and  he  steals  the  goods.  The  question  then  arises,  are  the  Company  liable  toi 
that  felonious  act?  They  would  undoubtedly  be  liable,  unless  the  statute  has  limited 
their  liability.  The  act  says,  that  carriers  shall  not  be  liable  for  goods  of  this  descrip- 
tion unless  an  insurance  price  be  paid  ;  but  then  comes  the  8th  section,  which  provides, 
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"  that  uothiiii'  in  thi.s  act  shall  be  deemed  to  protect  any  mail  contractor,  stage-coach 
proprietor,  or  other  common  carrier  for  hire,  from  liability  to  answer  for  loss  or  injury 
to  any  goods  or  articles  whatsoever,  arising  from  the  felonious  acts  of  any  coachman, 
guard,  bookkeeper,  porter,  or  other  servant  in  his  or  their  employ."  Is  Johnson,  then, 
a  bookkeeper,  porter,  or  other  servant  in  the  employ  of  the  Company?  I  think  he  is. 
I  admit  that  the  question  of  liability,  arising  from  the  acts  of  servants  or  agents,  has 
been  a  subject  well  considered  of  late  years.  I  agree  in  what  was  said  by  Mr.  Justice 
Littledale,  in  Lavgher  v.  Pointer,  and  by  this  Court,  in  Quarman  v.  Burnett,  which  has 
been  acted  upon  in  Eopson  v.  Cubiif ;  but  I  do  not  think  that  those  cases  apply  to  the 
present.  In  those  cases  a  wrongful  act  had  been  done  by  somebody,  and  the  question 
was,  has  the  party  injured  a  remedy  against  some  one  other  than  the  actual  party  who 
committed  the  injury  ?  Against  the  actual  party  of  course  he  has  a  remedy.  The 
answer  is,  yes  he  has,  against  the  master  of  the  party  who  did  the  damage.  The 
liability  for  the  wrongful  act  originates  from  the  relation  of  master  and  servant.  That 
is  not  so  here.  The  right  against  the  Company  arises,  not  from  the  relation  of  master 
and  servant,  but  by  virtue  of  .-i  contract  into  which  they  have  entered  to  deliver  the 
goods.  The  Company  defend  themselves  on  the  ground,  that  the  person  who  stole  the 
goods  was  not  their  servant.  AVhat,  then,  is  the  meaning  of  the  word  "servant,"  in 
the  8th  section  of  the  act?  It  has  been  contended,  on  the  part  of  the  defendants,  that 
no  one  is  a  servant  of  a  carrier,  within  the  meaning  of  that  section,  unless  he  be  actually 
hired,  [430]  retained,  and  paid  by  him.  I  do  not,  however,  see  how  such  a  construc- 
tion can  possibly  be  put  upon  that  section ;  for  it  says,  that  "  nothing  in  the  act 
contained  shall  protect  from  liability  from  loss  or  injury  arising  from  the  felonious  acts 
of  any  coachman,  guard,  bookkeeper,  porter,  or  other  servant  in  his  employ."  What 
is  the  meaning  of  that?  The  legislature  felt  that,  having  given  protection  to  the 
carrier  against  responsibility  for  goods  not  insured,  it  was  not  necessary  to  say,  that 
in  the  event  of  uninsured  goods  being  stolen  by  the  carrier  himself,  he  should  not  be 
entitled  to  protection  ;  but  they  proceed  at  once  to  speak  of  the  felonious  acts  of  book- 
keepers or  other  servants  in  his  employ.  I  think  that  a  very  large  construction  ought 
to  be  given  to  these  words  ;  they  must  be  taken  to  mean  bookkeepers,  porters,  or 
other  servants  actually  employed  to  do  what  the  carrier  has  undertaken  to  do.  The 
legislature  not  onl}'  contemplated  that  a  carrier  might  himself  carry  the  goods  delivered 
to  him,  but  that  he  might  hand  them  over  to  another  person  to  carry.  If  they  were 
stolen  by  himself,  he  of  course  would  not  be  protected  ;  neither  do  I  think  he  would 
if  the  person  whom  he  had  emploj'ed  as  a  substitute  were  to  steal  them.  Unless  that 
construction  be  adopted,  this  anomaly  would  follow.  Nothing  was  more  common, 
under  the  old  system,  than  for  the  coachman  to  hire  the  guard,  or  the  guard  the  coach- 
man ;  and  if  a  person  had  lost  anything  sent  by  a  stage-coach,  and  had  sued  the 
proprietor,  could  the  claimant  be  turned  round  by  the  proprietor  saying,  "  I  did  not 
employ  the  guard  or  coachman?"  I  think,  therefore,  that  when  the  legislature  used 
the  word  "  servant "  in  this  section,  they  meant  to  say,  the  carrier  being  clearly  liable 
if  he  steals  the  goods  himself,  and  it  being  his  ordinary  duty  as  carrier  to  carry  them 
himself,  he  shall  equally  be  responsible  if  any  other  person  employed  under  the  contract 
steals  them.  I  therefore  think  that  Chaplin  and  Home  were  servants  of  the  Company 
within  the  meaning  of  the  Sth  section  of  the  act  of  Parliament,  [431]  and  that  every 
person  was  so  who  was  directly  or  indirectly  employed  by  them  to  do  w-hat  they  had 
contracted  to  do  by  themselves  or  by  others  under  them.  I  therefore  am  of  opinion, 
that  the  plaintiff  is  entitled  to  succeed,  and  consequently  that  this  rule  ought  to  be 
discharged. 

Platt,  B.  I  am  of  the  same  opinion.  This  statute,  when  considered  with  attention, 
can  be  very  plainly  expounded,  and  ought  to  be  construed  with  reference  to  the  duty 
of  carriers,  according  to  the  custom  of  the  realm.  Without  this  statute  a  carrier  would 
be  liable  for  the  safety  of  the  goods  until  their  arrival  at  their  place  of  destination. 
Suppose,  in  this  case,  the  goods,  instead  of  having  been  stolen,  had  been  injured  by 
careless  treatment  between  the  railway  station  and  the  place  of  delivery,  could  there 
be  any  doubt  that  the  carrier  would,  in  case  the  goods  were  insured,  be  liable  for  the 
damage  they  might  have  received?  I  think  there  could  not;  and  for  this  reason,  that 
the  carriers  who  drove  the  horses,  in  taking  the  goods  from  the  station  to  their  ultimate 
place  of  destination,  were  the  agents  and  servants  of  the  Company  for  that  purpose. 
The  form  of  the  declaration  would  be,  that  the  defendants  were  guilty  of  negligence 
by  their  servants.     These  porters  are  consequently,  for  some  purposes,  the  agents  of 
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the  Company  ;  for  they  have  entered  into  a  contract  in  respect  of  these  goods,  which 
depends  upon  and  refers  to  the  contract  in  question.  This  case  is  totan3'  different 
from  that  of  the  job-master,  who  drives  the  horses  he  lets  out  for  hire  by  his  postilion, 
and  over  the  postilion  the  hirer  of  the  horses  has  no  control  whatever.  In  every  case 
the  owner  of  horses  or  a  vessel  is  bound  to  place  them  under  such  governance  as  shall 
prevent  the  occurrence  of  any  injury  by  negligence  to  any  of  the  subjects  of  the  Queen. 
If  any  injury  does  occur,  the  master  who  placed  the  negligent  person  there  becomes 
himself  responsible  for  the  injur}^  which  has  been  so  [432]  done.  But  all  these  cases 
rest  upon  a  totally  different  principle ;  for  there  the  mischief  is  brought  about  by  the 
person  who  drives  or  authorises  the  driver  ;  and  therefore,  as  regards  the  public,  the  job- 
master, and  not  the  party  who  hires  the  horses,  is  the  master  of  the  driver.  The 
present  case  arises  out  of  a  relation  created  by  contract.  A  carrier  undertakes  to 
carry  goods  from  one  place  to  another,  and  then  it  is  said,  that,  because  the  goods 
were  stolen  by  a  servant  of  a  sub-contractor  employed  by  the  carrier,  the  carrier  is  not 
responsible.  It  is  clear  that  this  question  is  not  affected  by  the  decisions  on  cases  of 
negligence,  which  are  independent  of  any  contract  between  the  parties.  AVe  must 
therefore  look  to  the  meaning  of  the  statute.  Its  meaning  was  this — as  the  great 
responsibility  cast  on  carriers,  without  due  notice  of  the  value  of  goods  committed  to 
their  care,  operated  as  a  great  hardship  upon  them — for  if  the  carrier  knew  that  a 
parcel  bailed  to  him  was  of  great  value  (as,  for  instance,  a  casket  of  jewels)  he  would 
not  leave  it  exposed  to  the  hands  of  a  thief — it  was,  therefore,  thought  just  by  the 
legislature,  that  the  carrier  should  have  notice  of  the  value  of  the  article  ;  and  that,  if 
he  had  not,  he  need  not  use  extraordinary  care,  and  should  not  be  responsible  for  it 
in  case  it  should  be  lost.  The  means  the  legislature  took  of  effecting  that  was  by 
requiring  the  bailor  to  pay  a  premium  foi-  the  additional  care  to  be  employed  in  the 
carriage  of  the  goods.  But  the  legislature  say  to  the  carrier,  "  Although  we  give  you 
all  this  protection  in  that  case,  we  will  not  extend  it  to  those  cases  where  the  loss  has  been 
by  felony."  That  is  the  meaning  of  the  Sth  section  ;  for  its  effect  is  to  take  out  of  the 
operation  of  the  statute  all  losses  occasioned  by  felony  on  the  part  of  persons  who,  in 
case  of  loss,  might  be  treated  as  servants  of  the  carrier  ;  for  I  say  that  the  persons  so 
employed  are  his  servants  within  the  true  meaning  of  this  section,  although  it  is 
unnecessary  to  go  to  that  extent  in  coming  to  a  decision  in  the  present  case.  I  have  paid 
the  [433]  utmost  attention  to  the  vigorous  and  ingenious  arguments  of  the  learned 
counsel  for  the  defendants ;  but  I  still  think,  that,  upon  the  construction  of  the  statute, 
the  matter  is  very  plain.  Any  person  employed  by  a  carrier  to  perform  the  contract 
into  which  he  enters,  is  a  servant  in  the  employ  of  the  carrier,  within  the  true  meaning 
of  this  statute.  Any  other  construction  would  be  the  parent  of  very  dangerous  conse- 
quences. These  companies  might  let  out  every  single  part  of  their  carriers'  business, 
which  is  generally  very  extensive,  to  others,  who  might  employ  other  servants  under 
them.  If  we  were  to  hold  that  such  persons  are  not  the  servants  of  the  Company, 
a  complete  immunity  would  be  obtained  from  the  responsibility  for  every  single  theft 
that  might  be  committed  from  one  end  of  their  line  to  the  other,  under  the  pretext 
that  the  persons  by  whom  the  theft  had  been  committed  were  not  their  servants  or  in 
their  employ.  It  would  be  an  exceedingly  dangerous  doctrine  to  hold,  that  these 
persons,  who  enjoy  all  the  profits  derived  from  the  carriage  of  the  goods,  shall,  by  a 
sub-contract  unknown  to  the  other  party,  get  rid  of  their  respon-sibility.  As  to  the 
other  point,  I  think  that  the  ticket  produced  did  jiot  operate  as  an  estoppel,  but  that 
it  was  mere  matter  of  evidence. 
Rule  discharged. 

[434]  Brown  and  Wife  v.  Hartill.  June  5,  1848.— A  declaration  in  covenant 
set  out  an  agreement,  dated  the  iTth  of  April,  18-10,  whereby,  after  reciting  that 
the  defendant  was  indebted  to  the  plaintiffs  in  601.,  to  be  repaid,  with  interest 
at  51.  per  cent.,  it  was  agreed,  "  that  the  said  sum  of  601.  shall  remain  in  the 
hands  of  H.,  the  defendant,  from  the  date  hereof,  for  one  whole  year;  that,  at 
the  expiration  of  that  period,  (if  the  interest  shall  be  then  paid,  and  no  notice  be 
then  given  to  call  in  the  same),  the  601.  shall  continue  in  the  hands  of  H.  for 
another  year,  and  so  on  from  year  to  year,  until  notice,  in  writing,  shall  be  given 
by  B.  (the  plaintiff)  to  call  in  the  same ;  that  twelve  calendar  months'  notice,  in 
writing,  shall  be  given  to  call  in  the  601. ;  and  that,  at  the  expiration  of  the 
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said  notice,  the  same  shall  be  paid  tiy  instalments  of  101.  every  third  month,  until 
the  whole  amount  be  paid,  the  first  payment  of  101.  to  be  made  at  the  expiration 
of  fifteen  months  from  the  date  of  the  said  notice,  so  that  the  whole  amount  of 
601.  shall  be  paid  by  the  end  of  two  years  and  six  months  from  the  date  of  the 
said  notice."  Averment,  that  notice  in  writing,  dated  the  29th  of  May,  1846, 
was  served  upon  the  defendant  to  call  in  the  principal  sum  of  601.  ;  and  that, 
although  twelve  calendar  months  from  the  date  of  such  notice  and  service  thereof 
elapsed  before  the  commencement  of  the  suit,  and  although  six  months  from  the 
expiration  of  the  said  twelve  months  had  also  elapsed,  and  although  two  instal- 
ments had  become  due,  yet  the  defendant  had  not  paid  the  same.  On  demurrer, 
held,  (Piatt,  B.,  dissentiente),  that,  after  the  expiration  of  the  first  year,  the 
notice  to  pay  off  the  principal  might  be  given  at  any  period  of  the  year,  and  that 
the  time  for  payment  of  the  instalments  was  to  be  calculated  from  the  date  of 
the  notice,  not  from  the  day  of  the  year  corresponding  with  the  date  of  the 
agreement. 

[S.  C.  17  L.  J.  Ex.  278.] 

Covenant.  The  declaration  stated,  that  by  a  memorandum  of  agreement  under 
seal,  bearing  date  the  27th  day  of  April,  A.D.  1840,  and  made  between  the  defendant 
of  the  one  part,  and  the  plaintiffs  of  the  other  part,  (profert),  after  reciting  that  the 
defendant  was  indebted  to  the  plaintiff's  in  601.,  which  he  agreed  to  repay  with  interest 
at  51.  per  cent.,  it  was  mutually  agreed  as  follow.s,  that  is  to  saj',  "  that  the  said  sum 
of  601.  shall  remain  in  the  hands  of  the  said  J.  Hartill,  at  and  after  the  rate  of  interest 
aforesaid,  from  the  day  of  the  date  hereof  until  the  full  end  and  term  of  one  whole 
year;  that  at  the  expiration  of  that  period,  (if  the  interest  hereinbefore  mentioned 
shall  be  then  paid,  and  no  notice  be  then  given  to  call  in  the  same),  the  said  sum  of 
601.  shall  continue  in  the  hands  of  the  said  J.  Hartill  for  another  year,  and  so  on  from 
year  to  year,  until  notice  in  writing  shall  be  given  bj'  the  said  W.  Brown,  or  Leah 
his  wife,  to  call  in  the  same ;  that  twelve  calendar  months'  notice  in  writing  shall  be 
given  to  call  in  the  said  principal  sum  of  601. ;  and  that,  at  the  expiration  of  the  said 
notice,  the  same  shall  be  paid  by  instalments  of  101.  every  third  month,  until  the 
whole  amount  be  paid,  the  first  payment  of  101.  to  be  made  at  the  expiration  of  fifteen 
months  [435]  from  the  date  of  the  said  notice,  so  that  the  whole  amount  or  sum  of 
601.  shall  be  paid  by  the  end  of  two  years  and  six  months  from  the  date  of  the  said 
notice  :  the  interest  to  be  paid  on  such  amount  only  as  shall  remain  unpaid."  Aver- 
ment, that,  at  the  expiration  of  one  whole  year  from  the  date  of  the  said  memorandum 
of  agreement,  "notice  in  writing,  bearing  date  the  29th  of  May,  A.D.  1846,  was  served 
by  the  plaintiffs  upon  the  defendant,  to  call  in  the  principal  sum  of  601. ;  and  that, 
at  the  expiration  of  twelve  calendar  months  from  the  da}^  and  year  last  aforesaid,  the 
principal  sum  of  601.  would  be  required  by  the  plaintiffs  to  be  paid  by  instalments  of 
101.  every  third  month,  until  the  whole  amount  thereof  should  be  paid  ;  and  that  the 
first  payment  of  101.  was  to  be  made  at  the  expiration  of  fifteen  months  from  the  date 
of  the  notice  last  aforesaid,  so  that  the  whole  of  the  said  amount  or  sum  of  601.  should 
be  paid  at  the  end  of  two  years  and  six  months  from  the  date  of  the  said  last-mentioned 
notice.  Nevertheless,  although  twelve  calendar  months  from  the  date  of  the  said  last- 
mentioned  notice,  and  from  the  service  thereof  on  the  defendant,  had  elapsed  before 
the  commencement  of  this  suit,  and  although  six  months  from  the  expiration  of  the 
said  twelve  calendar  months  had  also  elapsed  before  the  commencement  of  this  suit, 
and  although  the  two  instalments  of  101.  and  101.  of  the  said  principal  sum  of  601. 
had  become  due  and  payable  from  the  defendant  before  the  commencement  of  this 
suit,  under  and  by  virtue  of  the  said  memorandum  of  agreement  and  of  the  said  notice 
so  given  thereunder  as  aforesaid,  yet  the  defendant  hath  never  at  any  time  paid  to 
the  plaintiffs,  or  either  of  them,  the  said  two  instalments  of  101.  and  101.,  or  either  of 
them,  but  the  same  still  remain  and  are  wholly  due  from  and  unpaid  by  the  defendant." 
The  declaration  then  alleged  the  non-payment  of  the  interest  due  on  the  said  sum 
of  601. 

Special  demurrer,  assigning,  amongst  other  causes,  that  it  did  not  appear  that  any 
sufficient  notice  to  repay  the  [436]  principal  money  had  been  given,  as  it  did  not 
appear  that  such  notice  had  been  given  at  the  expiration  of  any  second  or  subsequent 
year,  calculated  from  the  date  of  the  contract :  that,  as  the  declaration  shewed  that 
the  notice  to  call  in  the  principal  money  was  given  after  the  expiration  of  the  first 
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year,  the  plaintiff  should  have  made  it  clearly  appear  in  his  declaration,  that  a  period 
of  fifteen  months  from  the  time  of  the  giving  such  notice  had  elapsed  after  the  expira- 
tion of  some  second  or  subsequent  year,  calculated  from  the  date  of  the  alleged 
contract.     Joinder  in  demurrer. 

Crowder,  in  support  of  the  demurrer.  The  defendant  contends,  that,  according 
to  the  true  construction  of  this  agreement,  the  notice,  in  order  to  be  valid,  must 
expire  at  the  end  of  twelve  calendar  months  terminating  on  some  i7th  day  of  April. 
The  plaintiffs  on  the  other  hand  assume,  that  after  the  expiration  of  the  first  year 
they  might  at  any  time  give  a  notice,  which  would  take  effect  fifteen  months  afterwards. 
The  intention  was,  that  the  601.  should  at  all  events  remain  in  the  hands  of  the 
defendant  from  the  STth  of  April,  1840,  until  the  end  of  one  whole  j'ear ;  and  if  the 
interest  were  paid,  and  no  notice  then  given,  it  should  remain  for  another  year,  and 
so  on  from  year  to  year.  The  deed,  in  fact,  creates  a  quasi  tenancy  from  year  to  year 
of  this  money.  [Alderson,  B  At  the  end  of  the  first  year  the  plaintiffs  might  cleai'ly 
have  given  a  notice  to  pay  the  next  day.  But  if  they  pass  over  the  year  by  one  single 
day,  the  defendant  may  reUiin  the  money  for  the  whole  of  another  year,  and  so  on 
from  year  to  year  unless  notice  be  given.  How  do  you  construe  the  words  "  so  that 
the  whole  amount  or  sum  of  601  shall  be  paid  by  the  end  of  two  years  and  six  months 
from  the  date  of  the  said  notice  ? "  Suppose  notice  given  a  week  after  the  expiration 
of  the  year,  according  to  your  argument,  it  would  not  take  effect  until  the  end  of  two 
years  all  but  a  week,  and  then  there  would  be  eighteen  months  more  for  the  payment 
of  the  instalments.  [437]  How  is  that  consistent  with  the  provision  that  the  whole 
shall  be  paid  at  the  end  of  two  years  and  six  months  from  the  date  of  the  notice?] 
The  previous  words  are  not  "  if  no  notice  shall  have  been  given  "  to  call  in  the  same, 
but  "if  notice  be  then  given,"  that  is,  given  on  some  27th  day  of  April.  This  con- 
struction is  con.sistent  with  the  stipulation  as  to  interest,  which  does  not  become  due 
until  the  end  of  the  year.  [Alderson,  B.  It  maj'  be  paid  at  and  after  the  rate  of  51. 
per  cent,  for  the  period  during  which  the  defendant  holds  the  money.  Your  construc- 
tion gives  no  effect  to  the  words  "  from  the  date  of  the  said  notice."]  They  mean 
Irom  the  date  of  the  period  when  the  holding  of  the  money  first  commenced,  that  is, 
from  some  27th  day  of  April. 

T.  Jones,  contra.  The  declaration  shews,  that  everything  has  been  done  which 
was  requisite  to  entitle  the  plaintiffs  to  the  money.  The  construction  contended  for 
by  the  defendant  is  at  variance  with  the  terms  of  the  agreement.  All  difficulty  would 
be  removed  if  the  words  "  unless  notice  in  writing  "  were  substituted  for  the  words 
"  until  notice  in  writing." 

Crowder  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 
The  question  is,  whether  the  notice  to  pay  the  principal  sum  is  to  expire  at  a  period 
corresponding  with  the  date  of  the  agreement,  or  at  any  time  of  the  year.  The 
language  of  the  deed  is,  that  the  money  shall  remain  in  the  hands  of  the  defendant 
for  one  whole  year,  and  "'that  at  the  expiration  of  that  period,  if  the  interest  herein- 
before mentioned  shall  be  then  paid,  and  no  notice  be  then  given  to  call  in  the  same," 
the  money  shall  continue  in  the  hands  of  the  defendant  for  another  year.  The 
expression  "if  no  notice  be  then  given  "  may  either  [438]  mean  "  if  no  notice  shall  at 
that  time  have  been  given,"  or  "if  no  notice  shall  then  be  given."  There  is  consider- 
able difficulty  in  saying  what  the  parties  really  did  mean.  Then  the  rule  of  construc- 
tion is,  that  the  instrument  must  be  construed  most  favourably  for  the  parties  for 
whose  benefit  it  was  made.  The  pro^^sion  as  to  notice  is,  that  the  money  "  shall 
continue  in  the  hands  of  Hartill  for  another  year,  and  so  on  from  year  to  year,  until 
notice  in  writing  shall  be  given  by  the  said  W.  Brown,  or  Leah  his  wife,  to  call  in  the 
same  ;  and  that  twelve  calendar  months'  notice  in  writing  shall  be  given  to  call  in  the 
said  principal  sum  of  601. ;  and  that,  at  the  expiration  of  the  said  notice,  the  same 
shall  be  paid  by  instalments  of  101.  every  third  month,  until  the  whole  amount  be 
paid,  the  first  payment  of  101.  to  be  made  at  the  expiration  of  fifteen  months  from  the 
date  of  the  said  notice,  so  that  the  whole  amount  or  sum  of  601.  shall  be  paid  by  the 
end  of  two  years  and  six  months  from  the  date  of  the  said  notice."  In  order  to  give 
full  effect  to  the  words  "  from  the  date  of  the  said  notice,"  we  must  understand  that 
the  notice  may  be  given  on  any  day  of  the  year,  and  that  when  it  is  given,  the  whole 
money  must  be  paid  within  two  years  and  six  months  from  that  date.     That  explains 
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the  ambiguity  of  the  expression,  "  if  no  notice  be  then  given,"  and  shews  its  meaning 
to  be,  "if  no  notice  shall  have  then  been  given." 

Alderson,  B.  I  am  of  the  same  opinion.  The  instrument  is  capable  of  receiving 
a  reasonable  construction,  so  as  to  give  eflect  to  every  word  of  it.  The  agreement  is, 
that  the  party  shall  have  the  money  for  one  whole  year ;  and  if  at  the  expiration  of 
that  period  tile  interest  is  paid,  and  no  notice  "be  then  given" — which  I  construe, 
"  shall  have  then  been  given  " — the  party  is  to  hold  the  money  for  another  year,  and 
so  on  from  year  to  year  until  notice  be  given.  But,  inasmuch  as  the  party  might  be 
put  to  inconvenience  by  notice  being  given  in  the  course  of  any  year,  even  on  [439] 
the  day  or  hour  before  the  expiration  of  the  year,  a  stipulation  is  inserted  that  the 
notice  shall  be  of  a  particular  length,  namely,  twelve  months  ;  and  then  the  money  is 
to  be  paid  by  instalments  every  third  month,  the  first  payment  to  be  made  at  the 
expiration  of  fifteen  months  from  the  date  of  the  notice.  If  the  notice  be  dated  on 
the  day  it  is  actually  given,  then,  by  the  stipulation  in  the  agreement,  from  that  date 
appaient  on  the  face  of  the  notice,  two  years  and  a  half  is  the  period  within  which 
the  whole  money  is  to  be  paid.  According  to  Mr.  Crowder's  argument,  if  the  notice 
were  dated  on  the  28th  of  April,  the  whole  money  would  not  be  payable  until  thi'ee 
years  and  six  months,  wanting  one  day,  after  the  date  of  the  notice.  That  is  a  contra- 
diction of  the  terms  of  the  agreement,  which  require  it  to  be  paid  at  the  end  of  two 
years  and  six  months  from  the  date  of  the  notice.  The  true  construction  is,  that  the 
notice  may  be  given  at  any  time  of  the  year,  and  the  party  may  hold  the  money  from 
year  to  year,  until  such  notice  be  given. 

RoLFE,  B.  The  case  has  been  argued  as  if  there  existed  an  analogy  between  this 
notice  and  a  notice  to  quit ;  but  there  is  no  such  analogy.  If,  indeed,  any  analogy  is 
to  be  drawn,  it  is  from  a  notice  to  pay  off  a  mortgage.  It  is  perfectly  plain,  that 
although  a  mortgage-deed  provides  for  the  payment  of  interest  on  the  first  of  January 
and  the  first  of  July,  the  stipulation  as  to  six  months'  notice  for  repayment  of  the 
principal  does  not  mean  that  the  notice  is  to  be  given  on  any  particular  day,  but  the 
mortgagee  may  give  the  notice  at  any  moment  of  time.  That  is  the  analogy  which 
presents  itself  to  my  mind.  But  we  must  construe  the  agreement  according  to  its 
terms  ;  and,  on  looking  at  it,  I  should  feel  no  doubt  on  the  subject,  were  it  not  that 
my  Brother  Piatt  entertains  a  different  view.  Suppose  the  stipulation  as  to  notice, 
instead  of  coming  after  the  previous  sentence,  had  preceded  it,  the  agreement  would 
then  have  been,  that  [440]  the  party  should  have  the  money  for  one  whole  year,  and 
that  twelve  calendar  months'  notice  in  writing  should  be  given  to  call  in  the  principal 
sum.  If  it  had  stood  there,  no  doubt  the  notice  might  have  been  given  on  any  day. 
Then  it  is  suggested  that  the  words,  "  if  the  interest  hereinbefore  mentioned  shall 
be  then  paid,  and  if  no  notice  be  then  given  to  call  in  the  same,"  mean,  "if  the 
interest  is  paid,  and  no  notice  be  on  that  day  given,"  the  party  may  hold  the  money 
from  year  to  year.  That  is  a  forced  construction,  not  only  inconsistent  with  the 
ordinarj'  analogy  of  a  mortgage-deed,  but  involves  a  necessary  absurdity  ;  for,  in  that 
view,  the  saying  that  the  party  may  hold  on  anothei'  year  "if  the  interest  be  paid,  and 
no  notice  be  given,"  is  the  same  thing  as  saying,  "if  the  interest  be  paid,  and  notice 
given."  But  if  the  interest  be  paid,  and  no  notice  given,  then  he  is  to  hold  for 
another  year,  and  so  on  from  year  to  year;  but  if  notice  be  given,  the  notice  will 
regulate  the  repayment.  It  seems  to  me,  both  from  the  reason  of  the  thing  and 
the  construction  of  the  instrument,  that  the  party  is  to  be  at  liberty  to  give  the  notice 
at  any  time. 

Platt,  B.  I  have  the  misfortune  to  differ  from  my  learned  brethren.  I  do  not 
see  any  analogy  between  the  present  case  and  that  of  a  tenancy  from  year  to  year,  or 
a  mortgage-deed.  We  must  look  at  the  instrument  itself,  and  collect  therefrom  its 
meaning.  If  the  plaintiffs'  view  be  correct,  they  would  be  entitled  to  recovei-  these  ' 
two  instalments  eighteen  months  after  the  date  of  the  notice  :  but  that  depends  upon 
the  true  construction  of  the  agreement.  When,  then,  is  the  notice  to  be  given  1  It  is 
evident,  from  the  terms  of  the  deed,  that  the  parties  considered  it  might  be  incon- 
venient to  pay  the  whole  amount  at  once,  and  therefore  provision  is  made  for  the  time 
which  the  payment  should  occupy.  The  deed  states,  that  the  defendant  shall,  at  all 
events,  be  entitled  to  hold  the  money  for  one  year,  and  he  is  bound  to  pay  interest  at 
the  end  of  that  time.  There  [441]  is  to  be  a  twelve  months'  notice  of  repayment,  ami 
the  first  instalment  is  to  be  paid  at  the  expiration  of  three  months,  and  the  whole  at 
the  end  of  two  years  and  six  months  from  the  date  of  the  notice.     It  therefore  seems 
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to  me,  on  the  face  of  the  instrument,  contemplated  by  the  parties,  that  three  years  and 
a  half  should  expire  before  the  repayment  of  the  whole ;  and  that  two  years,  at  all 
events,  should  expire  before  the  three  months'  instalments  began  to  run.  I  must 
distrust  my  own  judgment  when  I  find  grave  opinions  opposed  to  mine  ;  but  with  all 
respect  for  those  opinions,  I  cannot  bring  my  mind  to  understand  how  it  is  consistent 
with  the  provisions  of  this  deed,  that  the  notice  should  be  given  at  any  time  of  the 
year.  If,  at  the  end  of  the  first  year,  the  interest  is  not  paid,  the  plaintiff  might 
recover  the  money  ;  but  if  the  interest  is  paid,  and  no  notice  then  given,  the  parties 
would  stand  in  precisely  the  same  situation  for  another  year — the  whole  period,  in 
effect,  continuing  until  the  end  of  the  second  year.  If  the  interest  was  not  then  paid, 
an  action  might  be  brought ;  but  if  the  interest  was  paid,  and  notice  given  on  the  expira- 
tion of  the  second  year,  the  whole  money  would  be  payable  at  the  end  of  four  years 
and  a  half  from  the  date  of  the  deed.  At  the  end  of  the  first  year,  if  the  interest  was 
paid,  and  no  notice  given,  the  parties  would  stand  in  the  same  situation  as  if  the  deed 
had  been  executed  on  that  day.  It  therefore  appears  to  me,  that  the  notice  should 
be  given  on  some  27th  day  of  April,  and  from  that  time  are  dated  the  rights  and 
liabilities  of  the  parties. 

Judgment  for  the  plaintiffs. 


[442]  Graham  v.  Ingleby  and  Glover.  May  31,  1848. — Plea  of  privilege  by  an 
attorney,  alleging  that  he  was  an  attorney  of  the  Court  of  Queen's  Bench,  and 
not  an  attorney  of  the  Court  of  Exchequer.  Replication,  that  the  defendant  was 
an  attorney  of  the  Court  of  Exchequer;  concluding  to  the  country  :— Held  bad, 
on  special  demurrer,  for  not  concluding  with  a  verification  by  the  record. 

[S.  C.  6  D.  &  L.  15 ;  17  L.  J.  Ex.  313.     See  on  another  point,  1  Ex.  651 ; 
154  E.  R.  277  (with  note).] 

Debt  for  goods  sold  and  delivered.     The  defendant  Glover  pleaded,  that,  before 

and  at  the  time  of  the  commencement  of  the  suit,  he  was,  and  from  thence  hitherto 

hath  been  and  still  is,  one  of  the  attornies  of  the  court  of  our  Lady  the  Queen,  before 

the  Queen  herself,  at  Westminster,  in  the  county  of  Middlesex ;  and  hath  prosecuted 

and  defended,  and  doth  still  prosecute  and  defend,  divers  suits  and  pleas  in  the  said 

court,  before  our  Lady  the  Queen  herself,  for  divers  liege  subjects  of  our  said  Lady 

the  Queen,  as  their  attorney  ;  and  that  he  and  all  others  the  attornies  of  the  said  court 

of  our  Lady  the  Queen,  before  the  Queen  herself,  prosecuting  and  defending  suits  and 

pleas  for  their  clients  in  that  court,  ought,  by  an  ancient  and  laudable  custom  from 

time  immemorial  used  and  approved,  according  to  the  laws  and  customs  of  this  realm 

and  the  liberties  and  privileges  of  the  said  court  of  our  Lady  the  Queen,  before  the 

Queen  herself,  to  be  free  and  exempt  from  being  compelled  against  their  will,  and 

have  not  nor  hath  any  or  either  of  them  at  any  time  or  times  whatsoever  hitherto 

been  used  or  accustomed  to  be  compelled,  to  answer  any  plea  or  plaint,  in  any  miction 

personal,  (pleas  of  freehold,  felony,  and  appeals  only  excepted),  before  any  justice  or 

minister  of  our  Lady  the  Queen,  or  other  judges  whomsoever,  in  any  court  whatsoever, 

except  before  the  justices  of  our  said  Lady  Ihe  Queen,  of  the  said  court  of  our  said 

Lady  the  Queen,  before  the  Queen  herself,  at  Westminster  aforesaid  :  that  the  said 

other  defendant,  Ingleby,  before  and  at  the  time  of  the  commencement  of  this  suit, 

■was,  and  from  thence  hitherto  hath  been  and  still  is,  one  of  the  attornies  of  the  said 

court  of  our  Lady  the  Queen,  before  the  Queen  herself,  at  Westminster  aforesaid  ;  and 

hath  prosecuted' and  defended,  and  still  doth  prosecute  and  defend,  divers  suits  and 

pleas  in  the  [443]   same  court,  before  our  Lady  the  Queen,  for  divers  other  liege 

subjects  of  our  said  Lady  the  Queen,  as  their  attorney  ;  that,  at  the  commencement  of 

this  action,  he,  the  defendant  Glover,  was  not,  nor  was  the  defendant  Ingleby,  nor 

hath  either  he,  the  defendant  Glover,  or  the  defendant  Ingleby,  ever  been  an  attorney, 

officer,  or  minister  of  the  said  court  of  our  Lady  the  Queen,  before  the  Barons  of  her 

Exchequer,  at  Westminster :  and  this  the  defendant  is  ready  to  verify  ;  wherefore  he 

prays  judgment,  if  the  said  court  of  our  Lady  the  Queen,  before  the  Barons  of  her 

Exchequer,  at  Westminster,  will  and  ought  to  take  cognisance  of  the  said  plea. 

Replication,  that,  at  the  time  of  the  commencement  of  this  action,  the  defendant 
Glover  was  an  attorney,  officer,  and  minister  of  the  said  court  of  our  said  Lady  the 
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Queen,  before  the  Barons  of  her  Exchequer,  at  Westminster ;  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c. 

Special  demurrer,  assigning  for  cause,  that  the  replication  ought  not  to  have 
concluded  to  the  country,  but  with  a  verification  by  the  record.     Joinder  in  demurrer. 

Martin,  in  support  of  the  demurrer.  The  replication  ought  to  have  concluded  with 
a  verification  by  the  record.  The  6  &  7  Vict.  c.  73,  s.  2,  prohibits  any  person  from 
acting  as  an  attorney,  unless  admitted  and  enrolled.  The  present  case  is  not  dis- 
tinguishable from  Foster  v.  Cole  (1  Str.  76),  where,  on  demurrer  to  a  similar  replication, 
the  Court  said,  "The  plaintiff  should  have  concluded  to  the  record,  for  no  man  can  be 
an  attorney  but  by  the  act  of  the  Court,  and  that  act  must  appear  b}'  the  record  ;  for 
we  will  not  go  to  a  jury  to  inquire  into  our  own  act."  Barker  v.  Forrest  (1  Str.  5.32), 
is  an  authority  to  the  same  efTect.  This  plea  is  according  to  the  form  given  in  Chitty 
on  Pleading  (vol.  3,  p.  12),  but  the  case  of  [444]  Perdval  v.  Cooke  (5  M.  &  W.  293) 
shews  that  the  plea  would  be  good,  without  the  averment  that  the  defendant  is  not 
an  attorney  of  this  court.  The  burthen  of  proof  is  therefore  on  the  plaintiff,  and  he 
must  shew,  by  the  production  of  the  roll,  that  the  defendant  is  an  attorney  of  this 
court.     [Piatt,  B.,  referred  to  n'ulfonl  v.  Fleetwood  (14  M.  &  W.  4+9).] 

Cowling,  contra.  The  replication  properly  concludes  to  the  country.  In  the 
Doetrina  Plaeitandi,  tit.  "Privilege,"  sec.  4,  it  is  said,  "If  he  pleads  privilege  as  an 
attorney,  he  may  produce  his  writ  of  privilege  or  admission  upon  record,  and  conclude 
'as  it  appears  by  the  record,'  and  then  the  defendant  cannot  be  deemed  to  be  an 
attorney  :  Salk.  545,  Skin.  582 ;  or  he  may  plead  it  without  producing  it,  and  then  it 
may  be  denied :  Salk.  545."  In  Bex  v.  Crossley  (2  Esp.  526),  which  was  an  indictment 
against  an  attorney  for  perjury,  Lord  Kenyon  ruled,  that  the  book  from  the  Master  s 
office,  wherein  the  names  of  attornies  were  entered,  was  good  evidence  to  prove  the 
defendant  an  attorney.  So  in  Sparling  v.  Haddon  (9  Bing.  11),  which  was  an  action  for 
libel  on  an  attorney,  it  was  held,  that  the  stamp  office  certificate,  countersigned  by  a 
Master  of  the  Court  of  Queen's  Bench,  was  sufficient  prima  facie  evidence  of  the  fact  of 
the  plaintiff'  being  an  attorney  of  that  court.  Percival  v.  Cooke  only  decided  that,  where 
a  defendant  pleads  his  privilege  as  attorney,  he  need  not  aver  that  he  is  not  an  attorney 
of  the  court  in  which  he  is  sued.  Here,  however,  though  both  defendants  are  attornies 
of  the  Court  of  Queen's  Bench,  if  either  was  an  attorney  of  this  court,  the  privilege 
would  not  avail :  Bastrick  v.  Beckwith  (7  M.  &  G.  905).  It  would,  therefore,  seem 
necessary  to  aver  in  the  plea,  that  neither  of  the  defendants  was  an  attorney  of  this 
court.  At  all  events,  if  the  plea  bad  omitted  that  allegation,  the  affirmative  must 
have  been  [445]  stated  by  the  plaintiff  in  his  replication ;  and  as  the  defendant  has 
chosen  to  anticipate  the  plaintiff's  answer,  the  latter  is  entitled  to  traverse  the  aver- 
ment, concluding  to  the  country.  In  Dillon  v.  Harper  (2  Salk.  545),  H.lt,  C.  J.,  says, 
"  The  difference  is,  if  privilege  of  an  attorney  be  pleaded  with  a  writ,  the  defendant 
cannot  be  denied  to  be  an  attorney ;  if  without,  he  may,  and  then  a  certiorari  shall  be 
awarded  to  certify  whether  he  be  an  attorney  or  not."  The  law  is  stated  in  similar 
terms  in  Scawen  v.  Garrett  (2  Ld.  Eaym.  1172). 

Martin,  in  reply.  Scawen  v.  Garrett  conclusively  establishes,  that  an  attorney  may 
plead  his  privilege  without  concluding  "prout  patet  per  recordum."  JFalford  v. 
Fleetwood  also  shews,  that  the  defendant  need  only  allege  and  prove  that  he  is  an 
attorney  of  the  other  court,  and  so  throw  upon  the  plaintiff"  the  onus  of  proving  him 
to  be  an  attorney  of  this  court,  which  must  be  done  by  production  of  the  roll.  The 
meaning  of  the  passage  cited  from  the  Doetrina  Plaeitandi  is  this,  that  because  the 
defendant  produces  to  the  Court  their  own  record,  it  cannot  be  denied  ;  but  if  he  does 
not  produce  it,  the  fact  of  his  being  such  attorney  may  be  denied  :  such  denial,  however, 
must  be  verified  by  the  record. 

Pollock,  C.  B.  The  cases  of  Bex  v.  Crossley  and  Sparling  v.  Haddon  only  establish 
this  proposition,  that  when  there  is  occasion  to  prove  collaterally  that  a  person  is  an 
attorney,  the  fact  may  be  proved  in  any  way  in  which  it  can  be  made  plain  to  the  jury. 
It  is  like  proving  that  a  party  is  employed  in  a  particular  capacity,  by  shewing  that 
he  performed  the  duties  belonging  to  it.     The  plaintiff"  may  have  liberty  to  amend. 

Alderson,  B.  It  appearing  from  the  authorities,  that  [446]  the  negative  averment 
in  the  plea  is  immaterial,  the  position  of  the  parties  liecomes  changed,  and  the  plaintiff 
makes  the  affirmative  allegation,  which  he  is  bound  to  prove  by  the  roll. 

RoLFE,  B.,  and  Platt,  B.,  concurred.  , 

Leave  to  the  plaintiff'  to  amend  ;  otherwise  i^ 

Judgment  for  the  defendant. 
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Varley  and  Others  r.  Leigh.     May  31,  1848. — Debt  lies  on  an  express  covenant 
for  paj^ment  of  a  freehold  rent  charged  on  land  conveyed  in  fee. 

[S.  C.  17  L.  J.  Ex.  289.  Considered,  Thomas  v.  Sylvester,  1873,  L.  R.  8  Q.  B.  371. 
Approved,  Christie  v.  Barker,  1884,  53  L.  J.  Q.  B.  541.  Referred  to,  In  re  Herbage 
Bents,  G-reenwich :  Charity  Commissioners  v.  Green,  [1896]  2  Ch.  817.] 

Debt.     The  declaration  stated,  that  the  plaintiffs,  before  and  at  the  time  of  the 
commencement  of  this  suit,  were,  and  from  thence  hitherto  have  been,  and  still  are, 
overseers  of  the  poor  of  the  township  of  Xewton,  in  the  parish  of  Manchester,  in  the 
county  pahitiue  of  Lancaster,  according  to  the  form  of  the  statutes  &c.  ;  that  hereto- 
fore, to  wit,  on  &c.,  by  a  certain  deed  or  instrument  in  writing,  then  made  under  and 
by  virtue  of  and  according  to  the  provisions  of  a  certain  act  of  Parliament,  passed  in  the 
fifth  year  of  the  reign  of  King  George  the  Fourth,  intituled  "An  act  for  confirming 
certain  leases,  and  a  conveyance  in  fee  of  certain  plots  of  land,  allotted  by  an  act  made 
in  the  forty -second  year  of  the  reign  of  King  George  the  Third,  for  dividing,  allotting, 
and  inclosing  the  common  or  waste  situate  in  the  manor  of  Newton,  in  the  county 
palatine  of  Lancaster,  to  the  overseers  of  the  poor  in  the  township  of  Newton,  and  for 
enabling  the  said  overseers  to  sell  and  convey  in  fee  other  plots  of  land,  all  formerly 
part  of  the  said  waste,  for  building  upon,  in  consideration  of  yeai'ly  chief  or  ground 
rents  to  be  reserved  for  the  .same ; "  which  said  deed  or  instrument,  sealed  with  the 
respective  seals  of  W.  Barratt,  [447J  J-  Rigg,  P-  Lancashire,  T.  Lancashire,  J.  AVood, 
W.  Howarth,  H.  Isherwood,  A.  Taylor,  and  the  defendant,  the  plaintiffs  now  bring 
here  into  court,  the  date  whereof  is  the  day  and  year  aforesaid,  the  said  W.  Barratt, 
J.  Rigg,  and  P.  Lancashire,  then  being  the  overseers  of  the  poor  of  the  .said  township 
.  of  Newton,  at  the  request  and  by  the  direction  of  the  said  H.  Isherwood,  T.  Lancashire, 
J.  Wood,  W.  Howarth,  and  A.  Taylor,  then  being  five  of  the  trustees  acting  under 
and  by  virtue  of  the  said  first  mentioned  act  of  Parliament,  for  and  in  considei-ation 
of  the  rents  and  covenants  thereinafter  reserved  and  contained,  did  thereby,  in  exercise 
of  the  powers  or  directions  contained  in  the  said  first  mentioned  act,  grant,  bargain, 
sell,  and  convey  unto  the  defendant,  his  heirs  and  assigns,  a  certain  plot,  piece,  or 
parcel  of  land,  with  the  appurtenances,  in  the  said  deed  particularly  mentioned  and 
described,  and  being  parcel  of  the  plot  or  parcels  of  land  mentioned  and  comprised 
in  the  schedule  to  the  said  first  mentioned  act  annexed,  to  have  and  to  hold  the  said 
premises,  with  the  appurtenances,  unto  and  to  the  use  of  him  the  defendant,  his  heirs 
and  assigns,  for  ever ;  subject  nevertheless  to,  and  charged  and  chargeable  with,  the 
payment  for  ever  thereafter  to  the  overseers  of   the  poor  of  the  said  township  of 
Newton,  for  the  time  being,  of  the  yearly  chief  or  ground  rent  of  271.  19s.,  free  from 
all  taxes,  charges,  and  deductions,  payable  half-yearly,  on  the  24th  day  of  June  and 
the  25th  day  of  December  in  every  year,  and  the  first  half-yearly  payment  thereof  to 
be  made  on  the  25th  day  of  December  then  next ;    and  also  subject  to  and  charged 
with  such  powers  and  remedies  for  and  concerning  the  recovery  thereof  as  were  con- 
tained in  the  said  first^mentioned  act.     And  the  defendant,  for  himself,  his  executors, 
&c.,  did  thereby  covenant  with  the  said  overseers  and  their  successors,  that  he  the 
defendant,  and  his  heirs  or  assigns,  should  and  would  at  all  times  thereafter  duly  pay 
to  the  said  overseers  and  their  successors  the  said  yearly  chief  or  ground  rent  of 
271.  19s.,  at  the  [448]  times  and  in  manner  aforesaid,  free  from  all  present  and  future 
taxes,  charges,   rates,  and  asses.sments  whatsoever,  (prout  patet) ;    nevertheless,  the 
plaintifls  in  fact  say,  that  after  the  making  of  the  said  deed,  and  whilst  the  plaintiffs 
were  overseers  as  aforesaid,  to  wit,  on  the  24th  day  of  June,  A.D.  1847,  a  large  sum 
of  money,  to  wit,  the  sum  of  411.  18s.  Id.  of  the  said  yearly  chief  or  ground  rent,  for 
one  3^ear  and  the  half  of  another  year  then  elapsed,  became  and  was  due  and  paj'able 
from  the  defendant  to  the  plaintiffs,  as  overseers  as  aforesaid,  and  still  remains  in 
arrear,  contrary  to  the  force  and  effect  of  the  said  deed,  and  of  the  said  covenant  of 
the  defendant ;  whereby  an  action  hath  accrued  &c. 

General  demurrer,  and  joinder.  The  defendant's  point  was,  that  debt  will  not  lie 
for  the  arrears  of  a  rent  in  fee. 

Cowling,  in  support  of  the  demurrer.  Debt  will  not  lie  under  the  circumstances 
stated  in  this  declaration.  It  is  well  established,  that  at  common  law  debt  does  not 
lie  to  recover  the  arrears  of  an  annuity  or  freehold  rent  issuing  out  of  land  :  Jrehh  v. 
Jiijgs  (4  M.  &  S.  113);  Kellij  v.  Chubbe  (3  B.  &  B.  130).     Here  the  conveyance  is  in 
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fee,  and  the  rent  is  reserved  in  fee.  The  question  then  is,  whether  the  local  act, 
5  Geo.  4,  c.  cxxxv.,  enables  the  plaintiff's  to  maintain  this  action.  That  is  an  act  foi- 
confirming  certain  leases,  and  a  conveyance  in  fee  of  certain  plots  of  land,  allotted  by 
the  42  Geo.  3,  e.  cvii.,  to  the  overseers  of  the  poor  of  the  township  of  Newton  ;  and 
after  reciting  the  award  of  the  commissioners,  and  the  leases  and  a  conveyance  in  fee, 
and  also  that  doubts  had  been  entertained  whether  they  were  valid,  the  17th  section  (c) 
empowers  the  overseers  to  convey  the  lots  .sold  to  the  pur-[449]-chaseis  in  fee-simple, 
whenever  called  upon  by  the  trustees,  and  gives  a  form  of  conveyance  containing 
a  covenant  similar  to  that  set  forth  in  the  declaration.  The  remedies  for  the  recovery 
of  the  rent  aie  prescribed  by  the  19th  &  20th  sections,  the  former  of  which  authorises 
the  overseers  to  distrain  in  case  any  of  the  rents  shall  be  in  arrear  for  twenty  days, 
and  the  latter  empowers  them  to  enter  and  take  possession,  in  case  the  rent  shall  be 
in  arrear  foi'  forty  days.  The  legislature  has  expressly  provided  those  remedies,  in 
order  to  obviate  the  difficulty  arising  from  the  rule  of  the  common  law,  in  respect  of 
freehold  rents. 

Crompton,  contra.  First,  debt  lies  on  this  covenant  at  common  law.  Asa  general 
rule,  debt  may  be  maintained  on  every  covenant  for  the  payment  of  a  sum  certain  at 
a  time  certain.  It  is  conceded  that  debt  will  not  lie  for  the  recovery  of  a  freehold 
rent  by  a  mere  pernor  of  the  profits,  but  where  a  rent  is  granted  by  deed  containing 
an  express  covenant  for  payment,  debt  is  sustainable  on  such  contract.  In  JVehh  v. 
Jigys  there  was  no  covenant  for  payment  of  the  annuity,  either  express  or  implied, 
and  consequently  no  privity  of  contract  between  the  parties.  Kelly  v.  Chiihhc  was 
[450]  also  the  case  of  a  mere  grant  of  a  rent-charge.  Secondly,  debt  will  lie  upon  the 
statute  ;  for  it  not  only  renders  the  purchaser  of  the  fee-simple  liable  to  the  rent,  but 
creates  a  privity  between  the  parties,  by  means  of  an  express  covenant.  Thirdly, 
debt  lies,  the  3  &  4  Will.  4,  c.  27,  s.  36,  having  abolished  real  actions.  The  reason 
why  debt  did  not  lie  for  the  recovery  of  a  rent  in  fee  was,  that  the  law  would  not 
sufi'er  a  real  injury  to  be  remedied  by  an  action  merely  personal.  That  reason,  how- 
ever, no  longer  exists,  and  real  actions  being  at  an  end,  the  remedy  by  debt  necessarily 
arises. 

Pollock,  C.  B.  We  are  all  (a)  of  opinion  that  debt  will  lie.  I  should  be  prepared 
to  adopt,  if  necessary,  the  reasoning  that,  now  there  is  no  remedy  by  action  real  for 
the  recovery  of  a  rent  in  fee,  there  ought  to  be  a  remedy  by  action  of  debt.  But  it 
is  sufficient  to  say,  that  inasmuch  as  there  is  an  express  covenant  by  the  defendant 
to  pay  the  rent  to  the  plaintiffs,  debt  will  lie  for  its  recovery. 

RoLFE,  B.  I  concur  in  thinking  that  our  judgment  ought  to  be  for  the  plaintiff's ; 
but  I  wish  to  guard  against  being  considered  as  having  expressed  an  opinion  that  debt 
will  lie  in  consequence  of  the  3  tfe  4  Will.  4,  c.  27,  s.  36,  having  abolished  actions  real. 
Such  reasoning  is  far  from  satisfactory  to  my  mind.  Formerly  the  owner  of  a  rent- 
seek  had  no  remedy  for  the  recovery  of  the  rent. 

Judgment  for  the  plaintiff'. 

(c)  Enacts,  "  That  it  shall  and  may  be  lawful  to  and  for  the  overseers  of  the  poor 
of  the  township  of  Newton,  for  the  time  being,  and  they  are  hereby  fully  authorised, 
empowered,  and  directed,  whensoever  thereunto  called  upon  or  requested  by  the  said 
ti'ustees  or  any  five  or  more  of  them,  to  grant,  bargain,  sell,  and  convey,  the  fee-simple 
and  inheritance  of  and  in  all  and  every  or  any  of  the  several  plots  or  parcels  of  land 
mentioned  and  comprised  in  the  schedule  to  this  act  annexed,  or  any  part  or  parts 
thereof,  to  the  person  or  persons  with  whom  the  said  trustees  shall  have  so  previously 
contracted  and  agreed  to  sell  the  same  as  aforesaid,  and  his,  her,  or  their  respective 
heirs  and  assigns  for  ever,  or  as  he,  she,  or  they  might  direct  or  appoint,  subject  to 
and  charged  and  chargeable  with  the  payment  to  the  said  overseers  and  their  successors, 
for  ever  thereafter,  of  such  yearly  chief  rent  or  chief  rents,  ground  rent  or  ground 
rents,  for  or  in  respect  of  the  same,  as  the  said  trustees  shall  have  contracted  for  or 
agreed  upon  in  that  behalf,  and  with  such  powers  and  remedies  for  the  recovery 
thereof  when  in  arrear,  as  are  hereinafter  contained,  and  also  subject  to  such  covenants, 
clauses,  conditions,  restraints,  and  regulations  as  the  said  trustees  shall  think  fit  to 
impose  on  such  respective  purchaser  or  purchasers  and  his,  her,  and  their  heirs  and 
assigns,  which  conveyances  may  be  made  in  the  form  or  to  the  effect  following,"  &c. 

(a)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  Piatt,  B. 
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[451]  Jones  v.  Smith.  June  10,  1848. — An  undertaking  to  give  material  evidence 
of  some  matter  in  issue,  arising  in  a  particular  county,  is  satisfied  by  evidence 
arising  in  that  county,  which  bears  upon  the  amount  of  damages. — Therefore,  in 
an  action  for  negligent  driving,  whereby  the  plaintiff  was  injured,  and  suffered 
loss  in  his  business  as  an  attorney — Held,  that  the  production  of  the  roll  of 
attornies  in  Westminster,  containing  the  name  of  the  plaintiff,  satisfied  the  under- 
taking to  give  material  evidence  in  that  county. 

[S.  C.  6  D.  &  L.  9  ;  17  L.  J.  Ex.  255 ;  12  Jur.  756.] 

Case.  The  declaration  stated,  that  the  defendant  was  the  owner  of  a  stage-coach 
for  the  conveyance  of  persons  from  A.  to  B.,  and  that  the  plaintiff  was  an  outside 
passenger  on  the  said  coach  ;  and  that,  by  the  defendant's  negligent  driving  of  the 
same,  the  plaintiff's  arm  had  been  injured.  It  alleged,  by  way  of  special  damage,  that 
the  plaintiff'  was  not  able  to  pursue  his  profession  of  an  attorney  at  Dolgeley  in 
Merionethshire.  The  defendant  pleaded  the  general  issue.  The  venue  had  been 
changed  from  Middlesex  to  Merionethshire,  and  had  been  brought  back  to  Middlesex, 
upon  the  plaintiff's  undertaking  "  to  give  material  evidence  of  some  matter  in  issue 
in  Middlesex."  At  the  trial,  before  Parke,  B.,  at  the  Middlesex  sittings  in  the  present 
term,  the  only  evidence  given  by  the  plaintiff  in  support  of  that  undertaking  was  the 
production  of  the  roll  of  attornies  at  Westminster,  on  which  the  plaintiff's  name 
appeared.  It  was  objected  by  the  defendant's  counsel,  that  this  was  not  sufficient, 
but  the  learned  judge  ruled  that  it  was,  and  a  verdict  passed  for  the  plaintiff",  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Martin  now  moved  accordingly.  The  undertaking  given  by  the  plaintiff'  was  not 
satisfied.  It  would  be  sufficient  to  prove  that  the  plaintiff  carried  on  business  as  an 
attorney,  to  enable  him  to  recover  in  the  present  action,  and  the  production  of  the 
roll  was  unnecessary.  This  matter  was  not  a  "  matter  in  issue."  The  allegation  of 
special  damage  in  the  declaration  makes  no  difference.  [Parke,  B.,  referred  to  Clarke 
V.  Dunsford  (2  C.  B.  724).]  In  that  case  the  evidence  off'ered  [452]  did  support  a 
matter  in  issue.  The  question  arose  upon  the  general  issue.  In  the  case  of  Greenmiij 
V.  Tilehiaarsh  (7  M.  &  V\'.  221),  the  undertaking  was  to  give  material  evidence  in  the 
county  to  which  the  venue  had  been  brought  back.  The  rule  here  is,  to  give  evidence 
of  some  matter  in  issue.  The  plaintiff'  is  confined  to  his  undertaking.  [Pollock,  C.  B. 
The  whole  question  in  the  present  case  might  depend  upon  the  amount  of  damages 
sustained  by  the  plaintiff  by  the  loss  of  his  business  as  an  attorney.  I  do  not  see  how 
the  proof  of  his  being  an  attorney,  by  the  production  of  the  roll,  can  be  shut  out,  even 
if  you  were  able  to  shew  by  some  other  evidence  that  he  is  an  attorney.  Parke,  B. 
His  clients  might  say  they  were  not  bound  to  pay  him  unless  he  was  in  reality 
an  attorney  ;  that  is  a  matter,  therefore,  which  directly  affects  the  quantum  of  damages. 
The  evidence  offered  was  consequently  material  evidence  of  a  matter  which  was  in 
issue,  and  the  plaintiff's  undertaking  in  that  respect  was  satisfied.] 

Per  Curiam.(6)     Rule  refused. 


[453]  Adams  v.  Sir  Thomas  Fremantle,  Bart.,  and  Others.  June  6,  7,  1848.— 
A  vessel  having  a  quantity  of  arms  on  board  was  seized  in  the  port  of  London 
by  the  defendants,  officers  of  customs,  but  was  afterwards  unconditionally  restored. 
An  action  of  trespass  having  been  brought  against  the  defendants  for  the  seizure, 
in  the  Court  of  Common  Pleas,  a  rule  was  made  absolute  in  the  first  instance,  on 
the  suggestion  of  the  Attorney-General,  and  without  affidavit,  to  remove  the  cause 
into  this  Court. 

[S.  C.  6  D.  &  L.  10 ;  17  L.  J.  Ex.  312.] 

•  This  was  an  action  of  trespass,  for  seizing  a  vessel  called  the  "Black  Cat."  The 
vessel  in  question  had  been  seized  in  the  port  of  London  by  the  defendants,  who  were 
officers  of  customs,  under  the  Foreign  Enlistment  Act  (59  C4eo.  3,  c.  69),  for  having 
a  quantity  of  arms  on  board.     The  ship  and  everything  on  board  had  been  restored 

{h)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Rolfe,  B. 
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to  the  plaintiff  before  the  commencement  of  the  suit,  no  proceedings  to  condemnation 
having  been  taken. 

The  Attorney-General  (June  6)  moved,  that  the  cause  be  removed  from  the  Court 
of  Common  Pleas  into  this  Court. 

Greenwood  shewed  cause.  There  are  three  objections  to  the  pi'osent  application  ; 
— First,  it  ought  to  be  shewn  upon  affidavit,  that  the  revenue  of  the  Crown  is  in  some 
way  called  in  dispute  in  this  action  ;  secondly,  in  point  of  fact,  this  is  a  matter  which 
cannot  attect  the  revenue ;  and  thirdly,  as  the  vessel  has  been  restored,  it  is  a  simple 
action  of  trespass,  not  against  the  Crown,  but  against  the  parties  engaged  in  seizing 
the  vessel. 

First,  there  ought  to  be  an  affidavit.  The  rule  is  laid  down  in  Manning's  Exchequer 
Practice,  p.  194,  that,  "where  the  state  of  the  pleadings  sufficiently  discloses  the 
question  intended  to  be  raised,  no  affidavit  in  support  of  a  motion  to  remove  the 
proceedings  seems  to  be  necessary.  In  other  cases  an  affidavit  is  required,  from  which 
it  must  appear  that  the  matters  in  dispute  relate  to  the  revenue."  Thus,  in  The  Attorney- 
General  v.  Ualletl  (15  M.  &  W.  97),  in  which  the  plead-[454]-ings  were  special,  Piatt,  B., 
says,  "  It  appears  to  me  to  be  clear,  from  the  pleadings  in  this  case,  that  the  motion 
of  the  Attorney-General  ought  to  be  successful.  We  find,  upon  the  pleadings  in  the 
fourth  plea,  a  direct  assertion  on  the  part  of  the  defendant,  of  the  right  of  the  Crown, 
and  a  justification  by  him,  under  that  right,  of  the  acts  which  he  is  called  upon  to 
answer."  In  Ik  Kinrjsman  &  Ileid  (1  Price,  206),  where  the  matter  did  not  appear 
on  the  face  of  the  proceedings,  an  affidavit  was  used.  So,  in  Tlie  Attorney-General  v. 
Kingdon  (8  M.  &  W.  163),  thei'C  arose  a  discussion  whether  or  not  the  affidavit  was 
properly  intituled.  Beniruijield  v.  Stratford  (S  Price,  584)  may  also  be  i-eferred  to. 
[Parke,  B.  It  is  desirable  that  the  precedents  should  be  inspected,  to  see  what  the 
practice  in  this  respect  has  been.  We  certainly  always  give  credit  to  the  Attorney- 
General  ;  for  instance,  we  grant  a  trial  at  bar  without  an  affidavit.] 

[The  Attorney-General  stated,  that  he  was  prepared  with  an  affidavit ;  but  that, 
as  he  was  unwilling  to  waive  the  privilege  of  the  Crown  by  using  it,  he  would  give 
directions  for  the  different  orders  that  had  been  granted  by  this  Court  to  be  examined, 
and  that  the  result  should  be  reported  to  the  Court.] 

Secondly,  the  revenue  is  not  in  any  way  affected  by  this  action.  The  cases  of 
BerehoU  v.  Candy  (Bunbury,  34)  and  Bishop  v.  IVariur  (Hard.  193)  are  in  point. 
[Piatt,  B.  Surely  the  seizure  of  a  vessel,  for  a  breach  of  the  laws  relating  to  the 
customs,  is  a  matter  w  hich  relates  to  the  revenue  of  the  Crown.  The  act  in  question, 
the  59  Geo.  3,  c.  69,  s.  7,  embraces  the  Customs  Act,  for  the  purposes  of  seizure  and 
for  prosecution.]  The  vessel  here  has  been  restored.  [Parke,  B.  Suppose  a  maltster 
brings  an  action  of  trespass  against  an  officer  of  excise  for  seizing  his  malt,  and  the 
Commissioners  of  Excise,  from  respect  to  the  plaintiff's  [455]  character,  were  to  restore 
the  malt  to  him,  that  circumstance  would  not  affect  the  right  of  the  Crown  to  remove 
the  cause.  In  the  case  of  Banks  v.  Bennett  (Hard.  193),  there  had  been  a  pardon  of  the 
duties,  and  it  was  therefore  contended  that  the  case  was  at  an  end  ;  but  the  Court 
said  that  the  pai'ties  ought  to  prosecute  their  suit  in  this  Court,  because  that  matter 
could  not  appear  without  an  examination  of  the  whole  matter.] 

The  Attorney-General,  contra,  was  not  called  upon. 

Pollock,  C.  B.     We  are  all  of  opinion  that  the  rule  must  be  absolute. 

Parke,  B.  This  is  a  matter  which  in  reality  affects  the  Queen's  revenue ;  because 
the  ship,  when  it  was  engaged  in  the  unlawful  transaction,  became  forfeited  to  and 
part  of  the  revenue  of  the  Crown.  If,  upon  information,  it  had  been  decided  not  to 
be  forfeited,  the  case  of  BerehoU  v.  Candy  would  have  applied.  Suppose  the  Crown, 
as  a  matter  of  grace  and  favour,  gives  up  the  vessel,  still  the  question,  whether  it  was 
part  of  the  revenue  or  not,  is  a  question  purely  cognisable  in  this  court.  In  the  case 
I  suggested,  of  the  Commissioners  of  Excise,  through  favour  to  a  tradesman  who  has 
the  reputation  for  honesty,  giving  up  to  him  part  of  the  malt  which  had  been  seized, 
if  he  chooses  afterwards  to  bring  an  action  against  the  officers  of  excise  for  the  seizure, 
that  action  is  cognisable  in  this  court. 

ROLFE,  B.  I  am  of  the  same  opinion.  I  think  the  fact  of  the  Crown  having 
restored  the  vessel  to  the  plaintiff'  is  no  more  than  if  the  vessel  had  been  given  to  a 
third  party.  [456]  If  that  had  been  done,  the  question  would  not  have  been  affected 
by  the  proceeding. 

Platt,  B.,  concurred. 
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Rule  absolute. 

The  Attorney-General  now  (June  7)  stated  to  the  Court,  that  a  search  had  been 
made  from  the  year  1704,  and  that  in  all  the  cases,  except  that  of  Cawth&rnc  v. 
Campbell  (1  Anst.  205,  n.),  there  had  been  affidavits  used;  but  that,  in  the  latter  case, 
the  application  had  been  made  upon  the  suggestion  alone  of  the  Attorney -General. 

Per  Curiam. (i)  We  think  that  an  affidavit  is  not  necessary  in  this  case,  but  that 
the  order  may  be  drawn  up  upon  the  suggestion  of  the  Attorney-General.  The  case 
of  Cawthorne  v.  Campbell  is  an  authority  against  the  necessitj'  for  an  affidavit,  and  is 
opposed  to  the  other  cases.  In  that  case  there  was  no  affidavit,  and  the  existence 
of  affidavits  in  the  others  does  not  necessarily  lead  to  the  conclusion  that  they  are 
requisite. 

[457]  DoDGSON,  Public  Officer,  v.  Scott,  Public  Officer.  (Cor.  Parke,  B.)  June 
16,  1848. — Although,  as  a  general  rule,  an  application  made  upon  defective 
materials  cannot  be  repeated  upon  amended  materials,  except  in  cases  where  the 
affidavits  are  wrongly  intituled,  or  have  a  defect  in  the  jurat ;  yet,  where  a  rule 
to  issue  a  scire  facias  upon  a  judgment  recovered  against  the  public  officer  of  a 
joint  stock  banking  company,  had  been  obtained  against  a  former  member  of  the 
company,  under  the  7  Geo.  4,  c.  46,  s.  IS,  which  rule  had  been  afterwards  enlarged, 
and  was  finally  abandoned  on  payment  of  the  costs  by  the  plaintiff,  the  plaintiff 
was  held  not  to  be  precluded  from  coming  again  to  the  Court,  for  leave  to  issue 
such  scire  facias  : — Semble,  that  the  general  rule,  that  a  matter  cannot  be  agitated 
twice,  does  not  apply  to  the  case  of  an  application  to  issue  a  scire  facias  upon 
fresh  materials. — The  class  of  persons  intended  by  the  words,  the  persons  "for 
the  time  being,'  in  the  13th  section  of  the  stat.  7  Geo.  4,  c.  46,  are  those  persons 
who,  at  the  time  the  execution  issued,  were  members  of  the  banking  company. 
In  proceeding,  therefore,  under  that  section,  the  proper  course  for  a  plaintiff,  who 
has  recovered  judgment  against  the  public  officer  of  such  company,  to  pursue,  is 
in  the  first  instance  to  issue  writs  against  those  persons  who  are  at  that  time 
members  of  the  company  ;  but  the  plaintiff  may  proceed  against  the  other  classes 
which  the  statute  renders  liable,  in  case  he  can  satisfy  the  Court,  with  a  reason- 
able degree  of  certainty,  that  the  execution  previously  issued  would  be  ineffectual. 
— Those  persons  who  become  members  of  a  joint-stock  company  after  the  contract 
sued  upon  was  complete,  and  have  ceased  to  be  so  before  the  judgment  was 
obtained  against  the  public  officer,  are  not  subject  to  any  liability  under  the  act  — 
It  is  no  answer  to  a  motion  for  leave  to  issue  a  scire  facias,  upon  a  judgment 
recovered  against  the  public  officer  of  a  joint-stock  banking  company,  against  a 
person  who  was  a  member  at  the  time  that  the  contract  was  entered  into  in 
respect  of  which  the  judgment  has  been  recovered,  that  such  judgment  was 
fraudulently  concocted ;  such  defence  must  be  raised  by  plea,  or  form  the  subject- 
matter  of  an  application  to  set  aside  the  proceedings  as  fraudulent. 

[S.  C.  6  D.  &  L.  27  ;  17  L.  J.  Ex.  321 ;  12  Jur.  521.     Referred  to,  Davis  v.  Morris, 

1883,  10  Q.  B.  D.  451.] 

In  this  case  a  rule  had  been  obtained  on  behalf  of  the  plaintiff",  one  of  the  public 
officers  of  the  Whitehaven  Bank,  calling  upon  one  John  Brooke  to  shew  cause  why  an 
execution  upon  a  scire  facias  should  not  is.sue  against  him,  on  a  judgment  recovered 
by  the  plaintiff" against  the  public  officer  of  the  Newcastle  Joint-stock  Banking  Company, 
the  said  John  Brooke  having  been  a  member  of  that  company  at  the  time  the  contract 
was  entered  into,  but  having  ceased  to  be  so  at  the  time  the  judgment  was  recovered. 

Against  this  rule  cause  was  shewn  (June  15)  by  Watson,  Cleasby,  and  Willes. 

The  Attorney-General  and  Martin  were  heard  in  support  of  it. 

Cur.  adv.  vult. 

Parke,  B.,  now  (June  16)  delivered  his  judgment.  This  case,  which  was  argued 
before  me  yesterday,  I  cannot  help  regretting  that  I  should  be  called  upon  to  decide, 
as  it  [458]  is  one  which  involves  a  very  important  rule  of  practice,  and  also  some 
important  questions  of  law  arising  on  the  construction  of  the  statute  upon  which  the 
matter  depends.     However,  it  became  impossible  to  dispose  of  the  matter  before  the 

(i)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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full  uouit,  and  I  have  now  to  pronounce  my  decision  upon  the  question  which  comes 
before  me,  which  I  am  happy  to  be  able  to  do  with  the  assistance  of  the  Court  upon 
the  principal  point,  all  of  them  concurring  with  me  in  opinion,  that  no  rule  of  practice 
prevents  me  from  entertaining  this  application.  With  regard  to  the  other  parts  of 
the  case,  I  shall  pronounce  my  opinion  according  to  the  best  judgment  I  can  form 
upon  it. 

The  principal  point  is,  whether  it  is  now  competent  for  me  to  entertain  this 
application.  Upon  this  I  have  had  the  assistance  of  the  other  judges  of  this  Court, 
and  I  have  also  conferred  with  some  of  the  judges  of  the  Court  of  Queen's  Bench. 
This  is  an  application  under  the  stat.  7  Geo.  4,  c.  46,  s.  1.3,  for  permission  to  issue  a 
scire  facias  against  Mr.  Brooke,  who  is  alleged  to  have  been  a  member  of  the  banking 
company,  here  sued  in  the  name  of  their  public  otficer,  at  the  time  the  contract  sued 
upon  was  entered  into  by  that  company  with  the  plaintiff".  Several  objections  were 
taken  to  the  plaintiff's  right  to  this  i-ule,  one  of  which  was  disposed  of  in  the  course 
of  the  argument;  namely,  that^the  judgment  was  a  judgment  which  was  fraudulently 
concocted  to  the  prejudice  of  the  proprietors  in  the  joint-stock  bank.  If  there  is 
anything  in  the  objection,  there  is  no  doubt  the  defendant  must  avail  himself  of  it, 
either  in  the  form  of  a  plea  to  this  scire  facias,  or  in  the  form  of  an  application,  specifi- 
cally for  the  purpose  of  setting  aside  the  proceedings  as  fraudulent;  and  I  have  now, 
therefore,  to  address  my  attention  only  to  two  other  points  which  were  moved  befoi'e 
me.  The  fii-st  of  these,  then,  is,  is  it  competent  for  me  to  entertain  this  application 
at  all,  the  objection  being,  that  it  has  been  already  disposed  of  in  such  a  way  as, 
according  to  the  established  practice  of  this  Court,  to  pi-eclude  any  further  in-[459]- 
quiiy  1  Several  cases  were  cited  to  shew  to  what  extent  the  Courts  had  gone  in 
laying  down  the  rule,  that  after  an  application  to  them  has  been  made,  and  has  failed 
on  account  of  defective  materials,  they  will  not  allow  any  further  inquiry.  There  is 
no  doubt  that  such  is  the  established  practice  of  the  Court  of  Queen's  Bench,  as  appeal's 
from  the  eases  which  have  been  cited  ;  and  I  presume  it  to  be  the  pi'actice  of  the 
other  courts  also.  That  practice  appears  not  to  have  been  first  adopted,  but  sanctioned, 
by  a  rale  of  the  Court  of  Queen's  Bench,  of  Hilary  Term,  3  Jac.  1,  by  which  it  was 
made  highly  penal,  if  a  matter  had  been  disposed  of  in  the  presence  of  both  parties, 
to  agitate  the  same  matter  again,  and  that  upon  the  principle,  that  where  there  had 
been  a  judgment  upon  the  case,  it  was  conducive  to  the  due  administration  of  justice 
that  the  matter  should  not  again  be  agitated.  Now  there  can  be  no  doubt  that  the 
courts  have  gone  beyond  that  part  of  the  rule  which  requires  the  matter  to  have  been 
disposed  of  in  the  presence  of  the  counsel  of  both  parties,  because  they  have  held  a 
party  equally  bound  where  the  rule  which  he  has  obtained  was  discharged,  although 
he  himself,  the  counsel  for  the  party  obtaining  the  rule,  was  never  heard.  Many  cases 
were  cited  as  having  been  recently  disposed  of  in  the  Court  of  Queen's  Bench  on  the 
general  principle  I  have  stated:  Bcf/.  v.  Orde  (8  Ad.  &  E.  420,  n.),  Reg.  v.  Mandi'.slcr 
and  Leeds  Raihoay  Company  (ibid.  419),  Reg.  v.  The  Inhabitants  of  Barton  (9  Dowl.  P.  C. 
1021),  Reg.  v.  Pickles  (12  L.  J.  Q.  B.  40),  and  Reg.  v.  Great  Western  Raihcay  Convpany 
(.5  Q.  B.  597),  in  all  of  which  the  rule  was  recognised,  that  if  there  has  been  an 
application  to  the  Court,  and  the  matter  has  been  disposed  of  by  the  Court,  the  parties 
will  not  be  allowed  to  re-agitate  the  same  matter.  An  exception  indeed  exists  in 
cases  where  the  affidavits  have  been  wrongly  intituled,  [460]  or  there  has  been  a 
defect  in  the  jurat.  None  of  these  cases  go  the  length  of  saying,  that  under  no 
circumstances  can  the  party  make  an  application  to  the  Court  on  fresh  materials,  nor 
do  I  understand  that  the  Court  of  Queen's  Bench  has  so  decided.  To  that  question, 
however,  it  will  not  be  necessary  further  to  advert  in  the  present  case,  because  it  does 
not  appear  upon  these  affidavits  that  any  fresh  materials  have  been  obtained  ;  and 
therefore  the  question  will  turn  upon  quite  a  different  point,  upon  which  I  am  to 
pronounce  my  judgment,  and  in  which  the  rest  of  the  Court  concur.  Most  of  the 
cases  which  have  been  cited  are,  it  is  to  be  observed,  cases  in  which  the  matter  is 
determined  finally  by  the  decision  of  the  Court.  Every  one  of  them,  indeed,  is  of 
that  description,  except  the  case  of  Re.t  v.  BoivditcJi  (2  Chit.  Rep.  278),  in  which  there 
was  an  application  made  for  a  criminal  information,  which  was  refused  on  the  ground 
of  there  not  being  sufficient  evidence  of  the  defendant's  handwriting;  and  the  Court, 
upon  a  subsequent  application,  would  not  allow  the  plaintiflF  to  amend  the  case  by 
producing  affidavits  to  the  handwriting  of  the  defendant.  That  decision  went  simply 
upon  the  ground,  that  a  criminal  information  was  an  extraordinary  remedy,  and  that. 
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a  party  having  taken  his  chance  once,  there  was  no  reason  why  he  should  have  a 
remedy  given  him  on  a  second  application,  the  law  being  open  to  him  to  proceed  by 
way  of  indictment. 

In  the  present  case,  the  first  question  is,  whether  the  same  rule  applies  to  a  case 
in  which  the  plaintiff,  having  obtained  a  rule,  afterwards  chooses  to  abandon  it.  A 
rule  was  obtained  on  the  SOth  of  May,  1847,  for  leave  to  issue  a  scire  facias  against  Mr. 
Brooke  upon  such  affidavits  as  were  then  prepared.  The  rule  was  enlarged,  no  cause 
was  shewn  in  the  course  of  Trinity  Term,  and  it  was  then  further  enlarged  to  shew 
cause  in  Michaelmas  Term.  In  [461]  the  meantime,  on  the  7th  January,  1848,  the 
plaintiff  gave  notice  of  his  intention  to  abandon  the  rule,  and  pay  the  taxed  costs  of 
it,  which  offer  was  accepted  and  those  costs  paid.  Must,  then,  the  matter  be  con- 
sidered as  having  been  finally  disposed  of  by  the  Court]  for  if  it  has,  and  the  plaintiff's 
application  is  to  be  understood  as  having  been  once  refused,  it  will  become  necessary 
to  consider  the  next  cjuestion,  namely,  whether  this  case  forms  an  exception  to  the 
general  rule  which  prohibits  the  moving  the  same  matter  a  second  time.  As  to  this 
latter  point,  I  am  by  no  means  prepared  to  say  that  it  does  not ;  and  in  this  the  rest 
of  the  Court  concur  with  me,  without,  however,  meaning  to  give  a  binding  decision 
upon  the  point :  for  we  feel  a  difficulty  in  applying  the  same  strict  rule  to  an  applica- 
tion for  a  writ,  which  is  required  by  statute,  and  which  is  given  in  lieu  of  an  action. 
There  is  no  doubt  that,  if  the  plaintiff  had  issued  a  scire  facias  against  one  or  more 
members,  or  several  writs  of  scire  facias,  (supposing  it  to  be  competent  for  him  to  do 
so),  in  the  first  instance  against  those  who  were  the  parties  "for  the  time  being,"  if  he 
had  been  nonsuited  in  one  of  those  actions  of  scire  facias,  he  would  have  been  at  liberty, 
and  without  leave  of  the  Court,  to  proceed  again  by  a  second  scire  facias,  and  so  on, 
toties  quoties,  until  the  proceeding  had  been  determined  by  a  verdict  for  the  plaintiff 
or  the  defendant.  And  this  being  an  application  to  the  equitable  jurisdiction  of  the 
Court,  to  have  a  remedy  against  a  second  class  of  persons,  it  would  be  difficult  to  say 
that  the  Court  should  be  so  bound  up  by  any  rule,  as  that  they  would  not  permit  a 
second  application  to  be  made,  or  a  second  scire  facias  to  issue,  in  case  the  first  had 
failed  ;  but  I  agree,  that  in  such  a  case  it  would  be  proper  that  the  party  applying  a 
second  time  to  the  Court  for  permission,  should  lay  before  it  some  ground  why  he 
had  failed  upon  the  first,  and  shew  some  good  reason  why  he  should  apply  to  the 
Court  a  second  time,  to  make  the  defendant  liable  to  a  scire  facias.  I  have  before 
observed,  that  upon  looking  [462]  through  the  affidavits  there  is  no  explanation  why 
the  first  scire  facias  was  abandoned  ;  and  no  new  facts  are  said  to  have  been  discovered 
by  the  plaintiff,  to  justify  him  in  making  a  second  application  to  the  Court.  There  is 
no  affidavit,  that  at  the  first  time  the  application  was  made  they  had  made  what  they 
thought  a  sufficient  inquiry,  but  that  since,  on  making  further  inquiry,  they  had 
discovered  clear  evidence  of  the  insolvency  of  some  of  the  parties,  whereon  to  justify 
the  application  to  the  Court  on  new  facts.  The  affidavits  do  not  contain  a  word  of 
that.  All  I  know  upon  the  affidavits  is,  that  in  the  first  instance  the  plaintiff  obtained 
a  rule,  and  afterwards,  for  some  defect  or  other  in  the  affidavits  (what  it  was  does  not 
appear),  he  has  again  applied  to  the  Court. 

The  question" here  then  is,  whether,  simply  because  the  plaintiff  has  obtained  a 
rule  and  abandoned  it,  under  the  circumstances  here  stated,  he  is  to  be  considered  as 
bound  in  the  same  way  in  which  he  would  be  bound  by  a  decision  of  the  Court,  on 
the  case  coming  before"  it  and  being  disposed  of.  This  depends  entirely  upon  what 
the  effect  is  of  the  plaintiff  withdrawing  his  application.  On  the  7th  of  January, 
1848,  this  rule  having  been  twice  enlarged,  the  plaintiff  gave  the  following  notice  to 
Mr.  Brooke  :— "Take  notice,  that  the  plaintiff  hereby  abandons  the  rule  nisi,  made  in 
this  cause  on  the  29th  of  May  last,  whereby  it  is  ordered,  that  John  Brooke  therein 
named  shew  cause,  on  Friday  the  4th  of  June  next,  why  a  writ  of  scire  facias  on  the 
judgment  obtained  by  the  "plaintiff  in  this  cause  should  not  issue  against  him,  as  a 
member  of  the  Newcastle  Joint-stock  Banking  Company  ;  and  the  plaintiff  in  like 
manner  abandons  the  rules  subsequently  made  for  enlarging  the  said  rule  of  the  29th 
of  May  last;  and  the  plaintiff  hereby  offers  to  pay  any  costs  which  may  have  been 
properly  incurred  in  consequence  of  the  said  rule,  to  be  taxed  by  the  Master."  To 
that  proposal  Mr.  Brooke  accedes,  and  the  costs  of  these  proceedings  are  taxed  and 
paid  accordingly  ;  and  the  question  really  is,  [463]  what  is  the  bargain  between  the 
parties.  Is  it  a  bargain  that  they  should  be  placed  in  precisely  the  same  situation  as 
if  the  rule  had  been  brought  on  and  disposed  of  by  the  Court,  or  is  it  an  offer  merely 
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to  witliflraw  the  writ,  and  that  the  plaintiff  should  stand  in  the  same  situation  as  if 
that  writ  had  not  issued  at  alH  If  the  latter  construction  is  to  prevail,  and  the  party 
is  to  he  in  the  same  situation  as  if  the  rule  had  been  disposed  of  by  the  Court,  then 
I  think  the  ])laintifF  must  fail  in  this  application,  for  the  reasons  I  have  mentioned  ; 
namelv,  that  he  has  not  shewn  any  satisfactory  ground,  upon  his  affidavit,  why  this 
case  is  ditf'ei'ent  now  from  what  it  was  on  the  29th  of  May,  1847,  at  the  time  he  first 
made  the  application.  But  if  the  meaning  is  this — "  I  will  agree  to  withdraw  what 
I  have  already  obtained,  and  to  stand  in  the  same  situation  as  if  the  rule  is  not  issued, 
and  will  now  at  once  offer  to  pay  you  the  costs  of  that  rule ;  but  if  you  choose  to  go 
on,  then  the  matter  must  be  tried  in  court,  and  you  must  take  your  chance  of  succeed- 
ing or  not ;  but  I  make  the  offer  to  you  to  abandon  my  application  altogether,  if  you 
will  consent  to  receive  the  feixed  costs  of  it;"  then  the  plaintiff  will  be  at  liberty  to 
renew  the  application.  It  is  really  a  mere  question  of  construction  upon  the  agree- 
ment between  the  parties ;  and,  having  conferred  with  my  brother  judges  upon  that 
subject,  we  are  all  of  opinion  that  the  real  meaning  of  the  contract  is,  that  the  former 
application  was  to  be  withdrawn,  Mr.  Brooke  consenting  to  receive  the  costs  absolutely  ; 
whereas,  if  the  matter  had  gone  on,  in  case  of  a  refusal,  the  plaintiff  would  per- 
adventure  have  succeeded  ;  at  least,  he  would  have  had  his  chance  of  succeeding. 

The  question  then  will  be,  whether,  supposing  that  this  was  a  new  application  to 
the  Court,  founded  upon  this  affidavit,  the  plaintiff  would  be  entitled  to  succeed,  and 
whether  permission  ought  to  be  given  to  him  to  issue  a  scire  facias  against  Mr.  Hrooke; 
and  the  question  which  arises  in  the  first  instance  is,  whether  he  was  a  partner  at  the 
time  of  the  [464]  contract  entered  into.  I  do  not  trouble  myself  with  that  part  of 
the  affidavits  which  disputes  that  fact,  because  that  is  a  matter  which  must  be  tried 
upon  the  plea  to  the  scire  facias ;  but  I  direct  ray  attention  to  the  other  facts  of  the 
case,  many  of  which,  it  is  very  properly  argued,  if  not  ;ill,  could  not  be  questioned 
upon  any  issue  to  the  writ  of  scire  facias  ;  and  therefore  I  must  take  care,  to  the  best 
of  my  ability,  to  be  right  in  forming  my  judgment  upon  them.  Now  the  objections 
which  are  made  to  the  issuing  of  this  scire  facias  are,  first,  that  the  plaintiff  has  not 
taken  the  proper  steps  in  the  first  instance,  by  issuing  a  scire  facias  against  the  pioper 
persons  primarily  liable ;  and  secondly,  that,  supposing  the  plaintiff  has  done  that, 
then  upon  these  affidavits  there  is  no  sufficient  case  made  out  for  the  interference  of 
the  Court  in  granting  this  scire  facias  against  the  party  to  the  contract,  because  other 
writs  of  scire  facias  have  been  sued  out  against  other  parties,  and  that  it  is  yet 
undeteiinined  that  the  result  of  them  will  be  fruitless. 

The  first  and  important  question  in  the  ease,  which  I  very  much  regret  that  I 
should  have  for  the  fiist  time  to  determine,  although  there  are  dicta  upon  the  subject, 
and  a  prevalent  opinion  lespecting  it,  is,  what  class  of  persons  are  meant  to  be  desig- 
nated by  the  statute  under  the  description  of  persons  "  for  the  time  being."  It  cannot 
be  denied  that  this  statute  is  very  inartificially  framed,  and  I  have  no  doubt  that  the 
person  who  prepared  the  13th  clause  had  in  his  mind  an  idea  which  the  recent  decisions 
shew  was  erroneous.  There  is  no  doubt  but  that  the  framer  of  that  clause  supposed, 
that  as  soon  as  a  judgment  was  obtained  against  the  nominal  defendant,  the  public 
officer,  it  would  be  competent  to  the  plaintiff  to  issue  immediately  execution  against 
those  persons  who  were  partners  in  the  concern,  and  that  there  need  not  previously 
be  a  suggestion  upon  the  record,  or  a  writ  of  scire  facias,  or  any  other  proceeding.  In 
that  respect  he  was  wrong,  because  it  was  decided  in  Ireland,  that  you  could  not  make 
a  [465]  person  liable  who  was  not  made  a  party  to  the  lecord  by  some  proceeding  or 
other ;  and  in  the  case  of  llarton  v.  Hunter  (8  Hud.  &  Br.  Ir.  Rep.  569),  before 
Bushe,  C.  J.,  the  coui-se  approved  was,  that  there  should  be  a  suggestion  on  the  record, 
that  being  thought  to  be  the  proper  technical  mode  of  introducing  facts  upon  the 
record  which  did  not  appear  upon  the  record  before.  In  the  case  of  Baiilett  v.  Fentland 
(1  B.  (fe  Ad.  704)  the  Court  of  Queen's  Bench  concurred  in  opinion  with  the  Irish 
Court,  that  it  was  not  competent  for  the  plaintiff  to  issue  a  process  of  execution 
against  a  person  who  did  not  upon  the  record  appear  to  be  a  party  to  the  judgment, 
the  Court  intimating  that  a  suggestion  was  the  proper  mode  of  making  him  a  party 
to  the  record.  It  was  subsequently,  however,  considered,  and  very  properly,  that 
this  was  not  the  technical  mode  of  proceeding,  but  that  the  proper  mode  was  by 
issuing  a  scire  facias  against  the  persons  who  were  partners  at  the  time,  to  give  them 
an  opportunity  of  pleading  to  the  scire  facias  that  they  were  not  partners,  and  if 
they  were,  then  they  would  properly  become  liable  to  the  judgment  on  the  record  : 
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BosanqiiH  v.  Ransford  (12  Arl.  &  E.  813),  Cross  v.  Lmv  (6  M.  &  W.  217),  IVhitfrnburf/ 
V.  Law  (6  Bing.'N.  C.  345),  Harwood  v.  Laiv  (7  M.  &  W.   203),  Clmves  v.  Brettell 
(10  M.  &  W.  506).     Now  I  think  it  cannot  be  denied  that  the  clas.s  of  persons  who 
must  have  been  liable  to  an  execution  in  the  first  instance,  if  the  notion  of  the  framers 
of  the  act  had  been  carried  into  effect,  is  the  same  class  that  must  now  be  proceeded 
against  by  scire  facias  in  the  first  instance.     It  is  impossible  to  see  who  would  be 
partners  at  the  time  of  issuing  the  annual  execution  ;  and  no  other  date,  therefore, 
can  be  assigned  as  the  time  of  their  being  partners,  than  the  issuing  of  the  scire  facias. 
That  is  the  beginning  of  the  execution.     I  think  that  is  a  matter  which  does  not 
admit  of  the  least  doubt;  and  the  question  is,  what  is  the  class  of  persons  who  are  to 
be  liable  according  to  the  terms  of  this  [466]  clause?     Now  it  is  a  good  rule  to  go  by 
in  the  interpretation  of  a  statute,  to  act  upon  its  grammatical  construction,  unless  it 
leads  to  some   incongruity  or    manifest   absurdity.     The  words   of    the   clause   are, 
"execution  upon  any  judgment  obtained  against  any  public  officer,  for  the  time  being, 
of  any  such  corporation  or  copartnership  carrying  on  the  business  of  banking,  under 
the  provisions  of  this  act,  whether  as  plaintiff  or  defendant,  may  be  issued  against  any 
member  or  members,  for  the  time  being,  of  such  corporation  or  copartnership."     What 
is  the  grammatical  construction  of  the  words  "for  the    time  being?"     Surely  they 
mean  for  the  time  being  of  the  act  with  respect  to  which  it  is  spoken  ;  this  must, 
therefore,  be  an  execution  against  the  persons  who,  at  the  time  of  the  execution,  were 
members  of  the  banking  company.     That  is,  undoubtedly,  the  grammatical  meaning 
of  the  terms  "for  the  time  being,"  to  whatever  subject  they  apply,  or  to  whatever  act 
they  apply.     The  legislature  is  considered  as  speaking  of  persons  who  fill  a  particular 
character  at  the  time  of  the  act  about  to  be  done,  unless  it  can  be  shewn  by  the  con- 
text that  there  was  clearly  a  different  meaning  to  be  put  on  the  words.     Mr.  Cleasby, 
in  a  very  able  argument,  suggested  that  the  context  shewed  this,  and  that  there  would 
be  a  great  hardship  in  making  persons  liable  upon  contracts,  who  were  not  liable  at  the 
time  of  the  contract  made;  and  that  the  proper  meaning  of  the  terms  "for  the  time 
being "  must  be  persons  who  were  members  of  the  company  at  the  time  of  the  com- 
mencement of  the  original  action  ;  that,  as  I  have  .said  before,  is  surely  not  the  gram- 
matical construction  of  the  words  ;  and  besides,  it  would  let  in  an  absurdity  as  great,  or 
nearly  so,  as  any  which  would  follow  from  using  the  terms  in  their  ordinary  grammatical 
sense;  because  it  makes  persons  liable  at  the  commencement  of  the  action,  who  were  not 
liable  at  the  time  of  the  contract  made.     It  is  quite  impossible,  looking  at  this  act  of 
Parliament,  to  sa}'  that  the  legislature  meant  to  restrict  the  creditor  to  the  common  law 
liability  of  the  debtors  ;  for  the  statute  really  made  three  other  classes  of  persons  liable, 
[467]  besides  those  who  are  liable  by  the  common  law.     It  makes,  in  the  first  pl.ice, 
those  liable  who  were  parties  at  the  time  of  the  execution  ;  and  then,  in  failure  of 
these,  those  who  were  members  of  such  copartnership  at  the  time  the  contract  or 
agreement  on  which  such  judgment   was  obtained   was   entered   into.     This   is   the 
common  law  liability  ;  but  the  statute  does  not  confine  the  remedy  to  persons  who 
were  partners  at  that  time,  for  it  goes  on  to  extend  it  to  those  who  become  members 
"at  any  time  before  such  contract  was  executed;"  so  that,  in  the  case  of  executory 
contracts,   those  are  liable  who  are  partners  at  the  time  of  the  execution  of  the 
contract,  and  they  were  not  liable  at  common  law.     And  in  the  next  place,  it  makes 
those  liable  who  were  members  "at  the  time  of  the  judgment  obtained:"  and  these 
also  are  not  liable  at  common  law.     It  is  therefore  perfectly  clear,  that  this  statute 
means  to  impose  some  additional  liability  beyond  that  which  the  common  law  imposed 
on  the  members  of  these  copartnerships.     I  think  there  is  no  doubt  that  the  object  of 
the  legislature  was  to  accomplish  a  thing  which  it  is  very  difticult  to  accomplish  ; 
namely,  to  treat  these  bodies  as  corporations,  as  to  the  mode  of  suing  them  ;  and 
further  not  to  confine  the  remedy  of  the  creditor  to  the  partnership  property,  but 
to  make  each  individual  partner  personally  responsible  for  the  debts  of  the  partner- 
ship.    The  object  of  the  legislature  in  allowing  execution  to  be  taken  out  against 
persons  who  were  not  liable  as  contracting  parties,  and  also  against  those  in   the 
second  degree,  who  were  partners  at  the  time  of  the  contiact  executed  or  judgment 
obtained,  and  not  at  the  time  of  the  contract  made,  was  upon  the  supposition  that 
these  persons  had  all  the  means  of  applying  the  funds  of  the  society,  and  ought  to 
have  applied  them,  to  the  payment  of  the  partnership  debts  ;  and  probably  they  con- 
sidered, that  persons  who  were  actual  members  at  the  time  the  execution  issued,  and 
when  the  debt,  therefore,  ought  to  be  paid,  are  the  persons  who,  in  the  first  instance, 
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ought  to  be  looked  to,  to  t;ikc  care  that  the  partnership  funds  were  applied  to  the 
payment  of  the  debt ;  [468]  and  that,  if  they  do  not  choose  to  apply  thena,  or  have 
not  the  means  of  applying  them,  they  should  be  responsible  in  their  own  persons  for 
its  due  payment.  That  seems  to  be  the  principle  upon  which  the  legislature  acted  : 
a  principle  of  some  harshness  towards  those  who  were  not  members  when  the  contract 
was  made;  but  then  there  is  no  doubt,  as  the  Attorney-General  has  observed,  that 
this  act  was  framed  upon  the  supposition  that  these  companies  would  be  always 
solvent,  and  would  have  funds  with  which  to  meet  their  debts.  If  that  be  the  correct 
view,  the  effect  is,  to  make  those  who  are  partners  at  the  time  the  execution  issues, 
liable ;  and  then,  in  the  event  of  an  execution  against  them  being  unsuccessful,  the 
remedy  is  to  be  taken  against  those  who  were  paitners  at  the  time  of  the  contract ; 
against  those  who  were  so  at  the  time  of  the  contract  being  completed  ;  and  against 
those  who  were  so  at  the  time  of  the  judgment  being  obtained.  It  is  to  be  observed, 
that  the  legislature  has  let  slip  one  class  of  persons,  whether  intentionally  or  not  I 
do  not  know,  namely,  those  who  have  become  partners  after  the  contract  was  com- 
pleted, and  have  ceased  to  be  so  before  judgment  obtained,  although  they  were 
partners  at  the  time  the  action  was  commenced.  That  case  the  legislature  did  not 
provide  for,  and  these  persons  are  certainly  exempt,  for  there  are  no  words  to  embrace 
them.  My  opinion  therefore  is,  that  in  this  instance  the  plaintiff,  by  taking  his 
remed}',  by  issuing  writs  of  scire  facias  against  the  existing  members  of  the  company 
(I  mean  those  existing  at  the  time  the  scire  facias  was  obtained),  has  pursued  the 
proper  course,  and  that  he  was  not  bound  to  take  out  any  scire  facias,  and  would 
have  been  wrong  to  have  taken  out  any  scire  facias,  against  those  who  were  partners 
at  the  time  that  the  action  was  commenced. 

I  come,  therefore,  to  the  last  question,  whether  or  not  the  plaintiff"  has  entitled 
himself  to  this  interference  of  the  Court,  by  the  steps  which  he  has  taken  against 
those  different  persons  who  were  members  for  the  time  being.  Now,  the  affidavits 
state,  that  there  are  a  great  number  [469]  of  persons  who  were  partners  in  this 
concern,  against  whom  it  would  be  undoubtedly  hopeless  to  take  any  proceedings. 
Seven  writs  of  scire  facias  have  been  issued,  which  promise  a  result  of  about  1301. 
altogether.  But  then  it  is  said  that  there  are  two  persons  against  whom  no  effectual 
steps  have  been  taken  in  order  to  make  them  responsible,  and  against  whom  pro- 
ceedings might  be  taken  with  effect.  Against  one  a  scire  facias  issued ;  and  it  is 
objected,  that  the  present  proceeding  ought  not  to  be  allowed  until  that  writ  has 
come  to  its  determination,  and  been  finally  disposed  of.  Now,  if  I  am  satisfied  that 
that  writ  would  produce  no  result  whatever,  or  no  result  worth  the  expense  of  pro- 
ceeding in  it,  then  the  pendency  of  such  scire  facias  is  no  answer  to  this  application  ; 
and  I  take  it  that  is  the  principle  of  the  case  (16  L.  J.,  C.  P.,  203)  which  was  referred 
to  as  lately  decided  in  the  Court  of  Common  Pleas,  in  which  Wilde,  C.  J.,  seems  to 
have  thought  at  first,  that  you  must  issue  a  scire  facias  against  every  individual 
member  for  the  time  being,  before  you  can  apply  to  the  Court  for  its  inteiference 
against  a  person  who  was  a  member  at  the  time  of  the  contract  made.  That  opinion 
was  overruled  by  the  rest  of  the  Court,  who  thought  it  was  enough  if  they  were 
satisfied  that  every  reasonable  and  proper  effoit  hacl  been  made  for  the  puipose  of 
obtaining  payment  of  the  debt  due  to  the  creditors,  by  recourse  to  those  who  were 
pi'imarily  liable.  That  is  the  rule  upon  which  I  think  I  must  act  in  the  present  case ; 
and,  referring  to  the  affidavits  in  the  first  place,  with  regard  to  the  persons  against 
whom  the  scire  facias  is  pending,  it  appears  to  me  that,  looking  to  the  affidavits  on 
both  sides,  there  appears  to  be  no  reasonable  ground  of  expectation  that  anything  will 
be  obtained  from  the  scire  facias.  The  defendant  there,  it  appears,  was  the  promoter, 
and  was  a  trustee  for  a  Scotch  insurance  office,  and  he  accepted  the  shares  as  such 
trustee.  I  think  it  is  impossible  to  make  the  partners  in  the  Scotch  insurance  office 
liable  through  his  [470]  instrumentality  directly  ;  but  then  it  is  said,  that  if  he  were 
to  pay  the  amount,  he  would  have  his  remedy  in  equity  against  the  cestuis  que  trust ; 
and  supposing  that  was  not  so,  still,  if  he  were  sued,  and  the  scire  facias  were  pursued 
to  execution,  the  probability  is,  that  the  members  of  the  Scotch  company  would  not 
leave  him  to  pay  the  debt,  but  would  come  forward  upon  a  principle  of  honour,  and 
discharge  him.  I  think  that  is  rather  too  remote  a  contingency  for  me  to  say  that 
any  good  result  can  reasonably  be  expected  to  be  produced  from  that  scire  facias, 
unless  the  defendant  is  himself  a  person  in  solvent  circumstances.  Now  the  affidavits 
on  the  part  of  the  plaintiff  shew,  that  he  is  not  a  man  likely  to  pay  any  reasonable 
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portion,  or  indeed  anything,  of  the  considerable  debt  which  is  in  dispute  in  this 
action,  while  the  affidavits  on  the  other  side,  although  they  say  that  he  is  apparently 
carrying  on  business,  do  not  remove  that  impression  from  my  mind.  The  same  also 
may  be  said  with  regard  to  the  other  individual,  who  is  stated  to  be  a  person  possessed 
of  considerable  property.  The  affidavits  on  the  other  side  say  that  the  property  is 
greatly  incumbered  by  mortgage  beyond  its  real  value,  and  that  therefore  any  pro- 
ceeding against  him  must  be  hopeless.  I  therefore  think,  that  in  this  case  the  plaintiff 
has  done  what  the  majority  in  the  Court  of  Common  Pleas,  and  ultimately,  I  believe, 
my  Lord  Chief  Justice  Wilde,  said  was  necessary  in  such  a  case.  A  similar  rule,  I 
think,  was  previously  laid  down  in  the  Court  of  Queen's  Bench,  (see  Eardley  v.  Law 
(12  Ad.  &  E.  802)  and  Harvey  v.  Scott  (11  Q.  B.  92)).  The  rule  is,  that  all  that  is 
I'cquisite  in  this  case  is,  that  a  scire  facias  should  issue  against  an  existing  member  or 
members,  and  that  there  should  be  a  reasonable  certainty  that  all  remedies  against 
that  class  would  be  ineflectual.  I  am  satisfied  of  this,  and  therefore  the  rule  must  go. 
Rule  absolute. 

[471]  Richards  v.  James.  June  5,  1848. — A  defendant  cannot  set  off,  by  plea  to 
the  further  maintenance  of  the  action,  a  debt  which  accrued  after  action  brought, 
and  before  plea  pleaded. 

[S.  C.  6  D.  &  L.  52  :  17  L.  J.  Ex.  277 ;  12  Jur.  464.] 

Debt  on  an  indenture  dated  the  2nd  July,  1829,  whereby  the  defendant  covenanted 
to  pay  the  plaintiff  5001.  and  interest,  on  the  22nd  of  January,  1830.  Breach,  non- 
payment. 

Plea.  The  defendant,  as  to  the  said  debt  and  all  damages  by  the  plaintiffs 
sustained  by  reason  of  the  non-payment  thereof,  other  than  and  except  the  plaintiff's 
costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  says,  that  the  plaintiff 
ought  not  further  to  maintain  his  action  thereof  against  the  defendant ;  because  he 
says,  that  after  the  commencement  of  this  suit,  and  before  the  time  of  the  pleading 
of  this  plea,  to  wit,  on  &c.,  he  the  plaintiff  became  and  was,  and  still  is,  indebted  to 
the  defendant  in  5001.,  for  money  since  the  commencement  of  this  suit,  and  before 
the  pleading  of  this  plea,  to  wit,  on  &c.,  paid  by  the  defendant,  for  the  use  of  the 
plaintift',  at  his  the  plaintiff's  request ;  which  said  money,  so  due  and  owing  from  the 
plaintiff  to  the  defendant,  exceeds  the  debt  in  the  declaration  mentioned,  and  all 
damages  by  the  plaintiff  sustained  by  reason  of  the  non-payment  thereof,  other  than 
and  except  the  said  costs  and  charges  ;  and  which  said  sum  of  money  so  due  and 
owing  from  the  plaintiff  to  the  defendant,  he  the  defendant  is  ready  and  willing,  and 
hereby  offers  to  set  off,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  plea  does  not  shew  that  the  debt 
attempted  to  be  set  off  was  due  to  the  defendant  at  the  time  of  the  commencement 
of  this  suit ;  and  that  it  appears  by  the  plea,  that  the  debt  became  due  after  the 
commencement  of  this  suit ;  and  that,  by  law,  a  debt  becoming  due  after  the  com- 
mencement of  an  action,  cannot  be  set  off  in  such  action.     Joinder  in  demurrer. 

Butt,  in  support  of  the  demurrer.  A  debt  which  did  not  exist  at  the  commence- 
ment of  the  suit  cannot  be  made  [472]  the  subject  of  a  set-off.  That  is  evident  from 
the  language  of  the  2  Geo.  2,  c  22,  s.  13,(a)  and  it  is  consistent  with  the  law  and 
invariable  practice  ever  since  that  statute  passed.  Before  the  new  rules,  the  subject- 
matter  of  set-off  might  either  have  been  given  in  evidence  under  the  genei'al  issue  or 
pleaded  in  bar ;  which  shews  that  the  statute  was  intended  to  apply  only  to  debts 

(a)  Enacts,  "That  where  there  are  mutual  debts  between  the  plaintiff  and  defen- 
dant, or  if  either  party  sue  or  be  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intestate  and  either  party,  one  debt  may  be  set 
oft'  against  the  other,  and  such  matter  may  be  given  in  evidence  upon  the  general 
issue,  or  pleading  in  bar,  as  the  nature  of  the  case  shall  require,  so  as,  at  the  time  of 
his  pleading  the  general  issue,  where  any  such  debt  of  the  plaintiff",  his  testator  or 
intestate,  is  intended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of  the  par- 
ticular sum  or  debt  so  intended  to  be  insisted  on,  and  upon  what  account  it  became 
due,  or  otherwise  such  matter  shall  not  be  allowed  in  evidence  upon  such  general 
issue." 

Ex.  Div.  X.— 19 
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existing  at  the  commencement  of  the  suit :  for  no  defence  is  open  under  the  general 
issue,  which  is  not  available  at  the  time  of  action  brought.  [Piatt,  B.  Unless  a  set- 
off can  be  pleaded  puis  darrein  continuance,  it  is  difficult  to  see  how  this  plea  can  be 
good.]  Evans  v.  Prosser  (3  T.  R.  186)  expressly  decided  that  a  plea  of  set-off,  stating 
that  the  defendant  was  indebted  to  the  plaintiff  at  the  time  of  plea  pleaded,  is  bad. 
There  the  objection  arose  on  general  demurrer  ;  and  if  the  plea  had  been  good  in  sub- 
stance, its  commencement  would  have  been  immaterial,  for  the  Court  would  ex  officio 
give  such  judgment  as  appeared  upon  the  whole  record  proper:  Le  Bret  v.  Papillon 
(4  East,  .502).  The  term  "  pleading  in  bar  "  is  well  understood  to  mean  "  in  bar  of 
the  whole  action."  Braithwaite  v.  Coleman  (4  Nev.  &  Man.  6.54),  and  Eogerson  v. 
Ladhroke  (1  Bing.  9.3),  are  also  authorities  to  shew  that  debts  due  at  the  time  of  action 
brought  can  alone  form  the  subject  of  a  set-off. 

[473]  Phipson,  contra.  It  is  conceded  that  there  is  no  precedent  for  such  a  plea  ; 
the  Court  will  therefore  determine  the  question  on  the  words  of  the  statute,  which  is 
a  remedial  and  beneficial  law,  and  ought  therefoi'e  to  be  construed  liberally.  It  first 
requires  that  there  .should  be  "mutual  debts"  (which  condition  is  here  fulfilled),  but 
there  are  no  words  to  shew  that  the  debts  must  exist  at  any  particular  time.  It  then 
proceeds  to  enact,  that  "  one  debt  may  be  set  off  against  the  other,  and  such  matter 
may  be  given  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as  the  nature  of 
the  case  shall  require."  These  words  are  sufficient  to  embrace  all  pleadings  in  bar, 
whether  of  the  whole  action,  or  merely  of  the  further  maintenance  of  it.  In  Le  Bret 
v.  Papillon  (4  East,  502),  Lord  Ellenborough  says,  "A  matter  may  be  pleaded  in  bar, 
and  yet  go  only  to  the  further  maintenance,  and  not  to  the  commencement  of  the 
action."  A  case  of  Sullivan  v.  Montague  (Dougl.  106)  is  there  cited,  where  it  was  held, 
that  matter  of  defence  arising  after  action  brought,  but  before  plea  pleaded,  might  be 
given  in  evidence  under  the  general  issue.  [Alderson,  B.  Notice  could  not  be  given 
of  a  debt  which  did  not  exist  at  the  time  of  action  brought,  which  shews  that  the 
statute  provides  for  such  debts  only.]  The  words,  "  as  the  nature  of  the  case  shall 
require,"  apply  to  cases  where  there  might  be  a  good  plea  in  bar,  though  the  set-off 
was  inadmissible  under  the  general  issue.     [He  also  referred  to  8  Geo.  2,  c.  24.] 

Pollock,  C.  B.  The  novelty  of  the  plea  is  supported  by  no  precedent,  and  there 
is  nothing  to  warrant  us  in  so  construing  the  statute,  as  to  enable  a  defendant  to  set 
off  a  debt  which  has  arisen  since  the  commencement  of  the  action. 

Alderson,  B,  This  case  must  have  occurred  over  and  [474]  over  again,  and 
would  have  found  its  way  into  the  books,  but  that  every  one  must  have  supposed  that 
there  could  be  no  doubt  upon  the  subject. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

BuTLEli  V.  CoRNEY.  June  13,  1848. — A  defendant,  who  seeks  by  suggestion  to 
deprive  the  plaintiff  of  costs,  under  the  9  &  10  Vict.  c.  95,  s.  129,  need  not,  in 
his  affidavit  in  support  of  the  motion  to  enter  such  suggestion,  negative  any 
grounds  for  refusing  the  suggestion,  which  are  not  mentioned  in  the  sections. 
A  prima  facie  case  on  the  part  of  the  defendant  is  sufficient  to  entitle  him  to 
enter  a  suggestion. — The  Court  allowed  a  suggestion  to  be  entered,  although 
part  of  the  cause  of  action  arose  on  a  bill  of  exchange,  and  the  Court  expressed 
a  doubt  whether  such  matter  was  within  the  jurisdiction  of  the  County  Court. 

[S.  C.  6  D.  &  L.  45 ;  17  L.  J.  Ex.  265.] 

In  this  case  a  rule  had  been  obtained,  calling  on  the  plaintiff  to  shew  cause  why 
the  defendant  should  not  be  at  liberty  to  enter  a  suggestion  on  the  roll,  to  deprive 
the  plaintiff  of  his  costs,  under  the  County  Court  Aet,'9  &  10  Vict.  c.  9.5,  s.  129. 

The  affidavits  stated  that  the  action  was  on  a  contract,  and  for  a  cause  for  which 
a  plaint  might  be  levied  in  the  county  court  ;  that  the  plaintiff  recovered  only  191.  5s.  ; 
that  the  plaintiff  and  defendant  dwelt  within  twenty  miles  of  each  other  at  the  time 
the  action  commenced ;  and  that  neither  party  was  an  officer  of  the  court.  Against 
this  rule 

Needham  shewed  cause.  The  defendant's  affidavit  is  insufficient.  The  128th 
section  enacts,  that  "all  actions  and  proceedings  which,  before  the  passing  of  this  act, 
might  have  been  brought  in  any  of  her  Majesty's  superior  courts  of  record,  where  the 
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pLuntift'  dwells  more  than  twenty  miles  from  the  defendant,  or  where  the  cause  of 
action  did  not  arise  wholly  or  in  some  material  point  within  the  jurisdiction  oi  ihe 
court  within  which  the  defendant  dwells  or  carries  on  his  business  at  the  time  of  the 
action  brought,  or  where  any  officer  of  the  county  court  shall  be  a  party,  except  in 
respect  to  any  claim  to  any  goods  and  chattels  taken  in  execution  of  the  process  of 
the  court,  or  the  proceeds  or  value  thereof,  may  be  brought  and  determined  in  any 
[475]  such  superior  court,  at  the  election  of  the  party  suing  or  proceeding,  as  if  this 
act  had  not  been  passed."  And  the  following  section  enacts,  that  "if  any  action  shall 
be  commenced  after  the  passing  of  this  act,  in  any  of  her  Majesty's  superior  coui'ts  of 
record,  for  any  cause  other  than  those  lastly  hereinbefore  specified,  for  which  a  plaint 
might  have  been  entered  in  any  court  holden  under  this  act,  and  a  verdict  shall  be 
found  for  the  plaintiff  for  a  sum  less  than  201,  if  the  said  action  is  founded  on  con- 
tract, or  less  than  51.  if  it  be  founded  on  tort,  the  said  plaintiff  shall  have  judgment  to 
recover  such  sum  only,  and  no  costs  ;  and  if  a  verdict  shall  not  be  found  for  the 
plaintiff,  the  defendant  shall  be  entitled  to  his  costs  as  between  attorney  and  client, 
unless  in  either  case  the  judge  who  shall  try  the  cause  shall  certify  on  the  back  of  the 
record,  that  the  action  was  fit  to  be  brought  in  such  superior  court."  The  affidavit 
does  not  negative  the  fact  of  the  plaintiff  being  an  attorney,  for  an  attorney  may  still 
sue  in  a  superior  court  without  losing  his  costs  :  Jone^  v.  Broion  (ante,  p.  .329).  It  has 
been  decided,  that  the  defendant  is  bound  to  shew  that  the  plaintiff  is  not  an  officer 
of  the  county  court.  [Parke,  B.  Such  a  person  is  expressly  within  the  words  of  the 
128th  section.]  The  -S.Sth  section  enacts,  that  "all  pleas  of  personal  actions  where 
the  debt  or  damage  claimed  is  not  more  than  201.,  whether  on  balance  of  account 
or  otherwise,  may  be  holden  in  the  county  court,  without  writ ;  and  all  such  actions 
brought  in  the  said  court  shall  be  heard  and  determined  in  a  summary  way  in  a 
court  constituted  under  this  act,  and  according  to  the  provisions  of  this  act:  pro- 
vided always,  that  the  court  shall  not  have  cognizance  of  any  action  of  ejectment, 
or  in  which  the  title  to  any  corporeal  or  incorporeal  hereditaments,  or  to  any  toll, 
fair,  market,  or  franchise,  shall  be  in  question,  or  in  which  the  validity  of  any 
demise,  bequest,  or  limitation,  under  any  will  or  settlement,  may  be  disputed,  or 
for  any  malicious  [476]  prosecution,  or  for  any  libel  or  slander,  or  for  criminal  con- 
versation, or  for  seduction,  or  breach  of  promise  of  marriage."  The  affidavit  does 
not  sufficiently  shew  that  the  contract  was  not  within  the  excepted  cases  in  that 
section.  It  may  be  that  the  cause  of  action  was  for  a  breach  of  promise  of 
marriage,  or  in  respect  of  a  market  or  toll ;  in  which  case  the  plaintitt  would  be 
entitled  to  his  costs.  [Parke,  B.  The  question  is,  whether  the  defendant  does 
not  sufficiently  bring  himself  within  the  128th  and  129th  sections,  so  as  to  entitle 
himself  to  enter  a  suggestion  to  deprive  the  plaintiff  of  his  costs.  He  need  not 
negative  the  fact  of  the  plaintiff  being  an  attorney,  or  state  that  the  case  is  not 
within  the  exceptions  contained  in  the  58th  section;  if  he  prima  facie  brings 
himself  within  the  128th  and  129th  sections,  it  is  sufficient;  and  the  onus  of 
proving  those  other  matters  is  cast  upon  the  plaintiff.  Rolfe,  B.  In  the  case  where 
the  plaintiff  is  an  attorney,  it  is  the  party's  legal  right  to  sue  in  a  superior  court.] 
In  the  next  place,  part  of  the  cause  of  action  arose  on  a  bill  of  exchange,  and  it  is  a 
matter  of  grave  doubt  whether  actions  upon  such  instruments  are  within  the  juris- 
diction of  the  county  courts.  It  Avould  seem  that  they  are  not  within  the  act.  The 
cause  of  action  upon  a  bill  of  exchange  cannot  be  said  to  arise  within  any  pai'ticular 
jurisdiction.  The  cases  upon  this  point  are  collected  in  Mondel  v.  Steel  (8  M.  &  W. 
640).  [Pollock,  C.  B.  If  that  question  were  raised,  it  would  be  very  inconvenient 
to  try  it  upon  a  motion  like  the  present.  Rolfe,  B.  The  plaintiff  may  plead  to  the 
suggestion,  which  will  give  him  an  opportunity  of  trying  that  question.  Parke,  B. 
The  preliminary  question  now  before  us  is,  whether  the  defendant  is  to  be  at  liberty 
to  enter  a  suggestion  It  has  been  said,  that  the  Chief  Justice  of  the  Common  Pleas, 
and  my  brother  Maule,  have  expressed  a  doubt  whether  an  action  on  a  bill  of  exchange 
is  within  the  juris-[477]-diction  of  the  county  court.  The  question  is  one  of  much 
importance,  and  I  should  like  to  hear  the  grounds  of  that  doubt,  if  it  has  been  raised. 
Aldei'son,  B.  The  words  of  the  128th  section  are,  "  where  the  cause  of  action  did  not 
arise  wholly,  or  in  some  material  point,  within  the  jurisdiction."  Is  not  the  meaning 
of  that  section,  that  the  superior  court  shall  not  have  concurrent  jurisdiction  where 
the  cause  of  action  arises,  in  some  material  point,  within  the  jurisdiction  of  the  county 
court?     It  is  perfectly  clear  that  bills  and  notes  are  within  the  first  part  of  the  58th 
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section  ;  and  then  comes  the  question,  whether  the  128th  section  bikes  them  out  of 
the  jurisdiction  of  the  county  court] 

Manistv,  contra.  The  county  court  has  jurisdiction,  where  the  action  is  brought 
upon  a  bill  of  exchange ;  but,  independently  of  that,  the  affidavit  shews,  that  a  portion 
of  the  cause  of  action  arose  not  upon  the  bill,  but  for  goods  sold  and  delivered  ;  that 
is  that  a  material  part  of  the  cause  of  action  aiose  within  the  jurisdiction  of  the  county 
court.  [Aldcrson,  B.  May  not  the  12Sth  section  mean,  "if  no  m.iterial  part  of  the 
cause  of  action  arises  out  of  the  jurisdiction,"  instead  of  meaning,  as  I  first  thought, 
"if  any  material  part  arises  within  it"?"]  It  is  difficult  to  say  what  is  the  true  con- 
struction of  that  section.  The  superior  courts  are  to  have  concurrent  jurisdiction 
where  the  cause  of  action,  in  some  material  point,  did  not  arise  within  the  juiisdiction 
of  the  inferior  court. 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  I  am 
not  going  at  present  to  offer  any  opinion  upon  the  doubt  which  has  been  suggested, 
whetherthe  superior  courts  have  concurrent  jurisdiction  with  the  county  courts  over 
actions  brought  upon  bills  of  exchange  for  less  than  201.  That  is  not  the  question 
now  before  us.  It  is  sufficient  to  say,  that  the  defendant  applies  for  a  suggestion  to 
deprive  the  plaintiff"  of  his  costs,  and  un-[478]-less  the  opposition  to  that  application 
be  successfully  made,  we  cannot  deprive  the  defendant  of  that  right.  It  is  enough  to 
say,  that  no  good  reason  has  been  given  to  induce  us  not  to  grant  it.  The  question 
raised  under  the  act  is,  at  all  events,  so  doubtful  a  one,  that  we  feel  ourselves  justified 
in  allowing  this  application.  By  doing  so,  we  do  not  decide  anything  upon  this  motion. 
The  plaintift'  may  demur  to  or  traverse  the  suggestion.  If  we  were  to  refuse  it,  we 
should  decide  the  matter  conclusively.  If,  therefore,  the  point  is  doubtful,  it  is  our 
duty  to  enable  the  defendant  to  raise  it  upon  the  record. 

Alderson,  B.  I  am  of  the  same  opinion,  and  think  that  this  rule  ought  to  be 
made  absolute.  I  must  say  that  I  still  entertain  doubts  as  to  the  proper  construction 
of  the  r28th  section. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  still  think,  as  I  did  in  the  outset  of  the 
case,  that  the  most  convenient  way  of  trying  the  matter  is  by  entering  a  suggestion  in 
the  first  instance.  It  is  a  very  inconvenient  course  to  try  the  merits  upon  affidavits; 
although  the  defendant  cannot  enter  a  suggestion  without  leave  of  the  Court,  that 
becomes  necessary,  I  should  conceive,  because  he  is  not  the  party  who  has  the  custody 
of  the  record.  If  he  makes  out  a  prima  facie  case,  he  is  entitled,  almost  as  a  matter 
of  right,  to  enter  a  suggestion. 

Rule  absolute. 

Parke,  B.,  had  left  the  court  during  the  argument. 

[479]  Bryakt  v.  Wardell  and  Others.  June  7,  1848. — Under  an  agreement 
between  the  plaintiff  and  the  defendants,  that  one  C.  D.  should  be  employed  by 
the  "  said  parties  hereto  "  for  a  certain  time,  and  the  plaintitf  should  he  employed 
for  a  certain  time  also  ;  and  "that  the  said  parties  hereto  "  should  be  allowed  to 
have  the  use  of  certain  property  for  a  certain  period,  and  at  the  expiration  of  the 
agreement,  the  property  should  be  given  up  to  the  plaintiff': — Held,  that  the 
words  the  "  said  parties  hereto  "  meant  the  defendants  only,  and,  therefore,  that 
the  plaintiff  was  not  a  partner  with  the  defendants  in  the  goods.  — The  goods 
having  been,  during  the  term,  applied  b}'  the  defendants  to  a  purpose  in  contra- 
vention of  the  agreement,  and  not  having  been  redelivered  by  them  at  the  end 
of  the  term  : — Held,  that  the  bailment  had  been  determined,  and  that  the  plaintiff 
might  maintain  trover. 

Trover  for  theatrical  dresses  and  other  property.  Pleas,  not  guilty,  and  not 
possessed  ;  upon  which  issue  was  joined.  At  the  trial  of  the  cause,  before  Parke,  B., 
at  the  Middlesex  sittings  in  the  present  term,  it  appeared  that  the  plaintiff  and  the 
defendants,  in  the  year  184.5,  with  a  view  to  the  exhibition  of  a  dwarf  of  the  name  of 
Richard  Garnsey,  entered  into  the  following  agreement: — "Memorandum  of  agree- 
ment made  the  29th  of  December,  184.5,  between  \V.  Bryant  of  the  one  part,  and 
R.  Wardell,  N.  Dormer,  and  T.  R.  Lewis  of  the  other  part.  For  the  considerations 
hereinafter  mentioned,  the  said  W.  B.  hereby  agrees  to  permit  and  allow  R.  Garnsey, 
otherwise  called  '  the  miniature  John  Bull,'  to  be  publicly  exhibited  by  the  said 
R.  W.,  N.  D ,  and  T.  R.  L.,  for  twelve  calendar  months  from  the  date  hereof,  either 
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in  London  or  within  eighty  miles  thereof ;  and  the  said  E.  W.,  N.  D.,  and  T.  R.  L. 
shall  have  the  exclusive  control  of  such  exhibition,  and  of  the  arrangement  connected 
therewith  ;  and  they  hereby  agree  to  bear  and  pay  all  the  expenses  whatever,  which 
may  be  in  any  way  incurred  in  connection  with  such  exhibition.  That  the  said  E.  W., 
X.  D.,  and  T.  E.  L.,  shall  retain,  receive,  and  be  paid  three-fourths  of  the  clear  profits 
arising  from  the  said  exhibition,  and  the  said  W.  B.  shall  receive  or  be  paid  the 
remaining  one-fourth  of  such  profits.  That  this  agreement  shall  continue  and  remain 
in  full  force  for  twelve  calendar  months  certain  ;  and  in  case  the  said  E.  W.,  N.  D., 
and  T.  E.  L.,  shall  be  desirous,  at  the  expiration  of  such  term,  to  continue  the  same 
for  six  calendar  months  longer,  they  shall  be  at  liberty  to  do  so ;  and  in  that  case,  the 
said  W.  B.  shall,  during  such  six  calendar  months,  receive  and  be  paid  one-half  of  the 
profits  arising  from  the  said  exhibition,  instead  of  one-fourth.  That  James  Garnsey, 
the  father  of  the  said  R.  G.,  shall  be  employed  by  the  [480]  said  parties  hereto,  at 
a  salary  of  los.  per  week  for  twelve  calendar  months  certain,  provided  this  agreement 
shall  remain  in  full  force,  and  for  such  further  time  as  such  exhibition  shall  be  continued, 
such  salary  to  be  considered  as  pait  of  the  expenses  of  the  said  exhibition.  That  the 
sum  of  30s.  per  week  shall  be  paid  to  the  said  J.  G.  and  his  wife,  for  twelve  calendar 
months  certain,  or  for  such  other  or  further  time  as  such  exhibition  shall  be  continued  : 
such  payments  shall  be  considered  and  form  part  of  the  expenses  thereof.  That 
A.  Whit  wham  shall  be  employed  by  the  said  parties  hereto,  for  the  first  six  weeks 
of  the  said  exhibition,  and  the  said  W.  B.  shall  be  employed  for  three  months  next 
after  the  expiration  of  the  said  six  weeks ;  and  afterwards,  the  said  A.  W.  and  W.  B. 
shall  be  employed  alternately,  so  long  as  such  exhibition  shall  be  continued.  That 
the  said  parties  hereto  are  to  be  allowed  to  have  the  use  of  certain  property  and 
dresses  during  the  said  exhibition,  and  at  the  expiration  of  this  agreement  such 
property  and  dresses  are  to  be  given  up  to  the  said  W.  B.  That  the  said  W.  B.  or 
A.  ^^■.  shall  be  at  liberty  to  act  as  check-taker  at  such  exhibition,  or  to  appoint  a  person 
for  such  purpose  at  their  own  expense.  That  the  said  N.  D.  having,  on  the  27th  day 
of  December  instant,  advanced  and  paid  the  said  W.  B.  the  sum  of  401.  for  the  use 
of  the  said  property  and  dresses,  such  sum  of  401.  is  to  be  repaid  to  the  said  N.  D. 
out  of  the  first  profits  of  the  said  exhibition.  That  the  expenses  of  and  connected 
with  the  said  exhibition  shall  commence  this  day.  That  the  accounts  of  and  relating 
to  such  exhibition  shall  be  settled,  and  the  balance  and  the  profits  ascertained  and 
divided  between  the  parties  hereto,  every  fortnight."  After  this  agreement  had  been 
entered  into,  the  property  in  question  was  disposed  of  in  a  different  way,  but  the 
jury  found  a  verdict  for  the  stage  and  scenery  only,  which,  at  the  end  of  the  term, 
were  not  delivered,  but,  during  the  term,  were  taken  to  pieces  and  applied — and  this 
the  jury  found  to  have  been  done  by  all  the  defendants — in  constructing  a  different 
sort  of  stage  at  a  different  [481]  exhibition.  It  was  objected  by  the  defendants' 
counsel,  that  the  plaintift'  and  defendants  were  partners  under  the  terms  of  the  agree- 
ment ;  and  secondly,  that  the  plaintiff  had  not,  at  the  time  of  the  conversion,  such 
a  property  in  the  goods  as  would  maintain  the  action.  The  learned  judge,  however, 
was  of  a  contrary  opinion,  and  the  plaintiff  had  a  verdict. 

Ogle  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  By  the  terms  of 
this  agreement,  the  plaintifl"  only  transferred  a  portion  of  his  interest  in  the  property, 
and  there  was  a  partnership  in  it  between  the  plaintiff  and  defendants.  The  profits 
which  might  arise  from  the  speculation  were  to  be  divided  amongst  all  the  parties, 
including  the  plaintiff.  James  Garnsey  was  to  be  employed  by  "  the  said  parties 
thereto,"  which  means  all  the  parties.  So  was  Whitwham.  [Parke,  B.  It  seems 
to  me  now,  as  it  did  at  the  trial,  that,  by  the  terms  of  the  agreement,  the  plaintiflf 
demised  the  property  to  the  three  defendants  for  a  year  certain,  and  that  they  alone 
were  to  have  the  u-se  of  it  for  that  period.  Piatt,  B.  The  words  "  the  said  parties 
hereto  "  mean  the  three  defendants,  who  are  to  give  up  the  property  and  dresses  to 
Bryant  at  the  expiration  of  the  agreement.]  In  the  next  place,  the  plaintiff"  had  not 
such  a  property  at  the  time  of  the  conversion,  as  entitled  him  to  maintain  this  action  : 
Gordon  v.  Harper  (7  T.  E.  9).  The  plaintiff"  might  have  proceeded  for  a  breach  of 
the  agreement ;  but  this  is  not  the  proper  form  of  action.  [Parke,  B.  There  are 
authorities  against  your  position.  If  you  lend  a  person  a  flock  of  sheep,  and  he  kills 
them,  you  may  have  an  action  on  the  case  for  this  conversion  (Litt.  s.  71). j 

Pollock,  C.  B.  We  are  all  of  opinion  that  there  ought  to  be  no  rule  in  this  case. 
In  the  first  place,  we  think  that  [482]  the   construction  which    was  put  upon  the 
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contract  at  the  trial,  is  correct.  It  is  clear,  from  several  parts  of  the  agreement,  that 
the  words  "  the  said  parties  "  mean  parties  other  than  I3ryant.  For  in  one  part  of 
it  there  is  a  statement,  that  "  Whitwham  shall  be  emploj'ed  by  the  said  parties"  for 
a  certain  time,  and  "the  said  W.  Bryant  shall  be  employed"  for  another  period. 
Now  it  is  clear  that  Bryant  was  not  to  be  employed  by  himself,  but  by  the  three 
defendants.  And  in  the  succeeding  clause  the  same  words,  the  .said  parties,  must 
mean  the  three  defendants.  There  was,  therefore,  no  partnership  between  the  plaintiff 
and  defendants  in  the  property  in  question.  As  to  the  othei'  point,  we  are  clearly  of 
opinion  that  trover  is  the  proper  form  of  action  here,  notwithstanding  the  continuance 
of  the  contract  under  which  the  goods  had  been  bailed  to  the  defendants.  The  case 
of  Cooper  v.  JViUomatt  (1  C.  B.  672)  is  a  decisive  authority  upon  this  point.  It  was 
there  held,  that  a  bailee  of  goods  for  hire,  by  selling  them,  determines  the  bailment ; 
and  the  bailor  may  maintain  trover  against  the  purchaser,  though  the  purchase  was 
bonii  fide.  The  cases  on  the  subject  are  referred  to  there.  The  rule  is,  that  where 
there  has  been  a  misuser  of  the  thing  lent,  as  by  its  destruction,  or  otherwise,  there 
is  an  end  of  the  bailment,  and  the  action  for  trover  is  maintainable  for  the  conversion. 

Parke,  B  ,  Kolfe,  B.,  Platt,  B.,  concurred. 

Rule  refused,  (i) 

[483]  Bouguereax  r.  Brett.  June  8,  1848. — The  rule  of  Hil.  Term,  -t  Will.  4, 
which  lequires,  that  " in  the  margin  of  every  demurrer,  before  it  is  signed  by 
counsel,  some  matter  of  law  intended  to  be  argued  shall  be  stated,"  applies  to 
special  as  well  as  to  general  demurrers.  And,  if  such  points  be  wanting,  the 
Court  will  set  the  demurrer  aside  as  irregular. 

Wade  had  obtained  a  rule,  calling  on  the  defendant  to  shew  cause  why  the 
demurrer  to  the  plaintiff's  declaration  should  not  be  set  aside,  and  why  the  plaintiff 
should  not  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea,  on  the  ground  that 
there  was  no  marginal  note  to  the  demurrer,  as  required  hy  the  rule,  Hilary  Term, 
4  Will.  4. 

Pearson  shewed  cause.  The  rule  can  hardly  apply  to  a  special  demurrer.  In 
Liiulus  V.  Pound  (2  M.  &  W.  240),  it  was  held  to  be  a  sufficient  compliance  with  this 
rule  to  state,  in  the  margin,  that  the  points  intended  to  be  argued  are  those  specially 
assigned.  That  case  was  confirmed  by  Braliam  v.  Waikins  (16  M.  &  W.  77).  It  would 
be,  therefore,  a  mere  repetition  to  state  the  points  over  again  in  the  margin.  [Platt,  B. 
The  rule  expressly  states,  that  "in  the  margin  of  every  demurrer"  some  matter  of 
law  intended  to  be  argued  shall  be  stated.] 

Wade,  contra,  was  not  called  on. 

Pollock,  C.  B.  The  rule  is  express,  and  is  as  binding  upon  us  as  an  act  of 
Parliament.  The  present  rule  must,  therefore,  be  absolute.  But  the  defendant  may 
amend  on  the  usual  terms. 

ALDER.SON,  B.,  EoLFE,  B.,  Platt,  B.,  concurred. 

Rule  absolute. 

[484]  CoNNOP  V.  Challis.  June  10,  1848. — Where  a  party  was  taken  in  execution 
on  a  ca.  sa.,  and  the  creditor's  attorney,  bona  fide,  but  without  his  authority, 
entered  into  an  arrangement  with  the  debtor  for  his  release,  upon  his  paying 
a  portion  of  the  debt,  and  giving  a  warrant  of  attorney  for  the  residue,  and  the 
sherift',  in  obedience  to  an  order  from  the  attorney,  discharged  him — Held,  in  an 
action  against  the  sheriff,  that  he  was  liable  for  the  escape. 

[S.  C.  6  D.  &  L.  48 ;  17  L.  J.  Ex.  319.] 

Case  against  the  defendants,  as  sheriff  of  Middlesex,  for  an  escape.  The  defen- 
dants pleaded  not  guilty,  and  leave  and  license.  The  plaintiff'  joined  issue  upon  the 
first  plea,  and  traversed  the  second,  and  upon  that  traverse  issue  was  joined.  At  the 
trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  Michaelmas  Term  last,  it 
appeared  that  the  plaintiff  had  obtained  a  judgment  against  one  Walmsley,  upon 
which  he  had  issued  a  writ  of  ca.  sa.,  which  had  been  intrusted  to  an  officer  of  the 

(6)  See  Farrant  v.  Thompson,  5  B.  &  Aid.  826. 
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defendants  to  execute.  Under  this  writ  Walmsley  was  taken  in  execution,  and  whilst 
he  was  in  custody,  an  agreement  was  entered  into  between  Walmsley  and  the  plaintiff's 
attorney,  that  the  former  should  be  released  on  payment  of  251.,  being  part  of  the 
debt  due,  and  on  his  giving  a  warrant  of  attorney  for  the  residue.  This  was  done, 
and  the  following  authority  to  discharge  Walmsley  was  given  by  the  plaintiff's  attorney 
to  the  sheriff's  officer  : — 

"  Coniwp  V.  TFahmley.  Discharge  the  defendant  out  of  your  custody,  on  payment 
of  the  proper  fees.  "  G.  MiLBURX,  plaintiff's  attorney." 

Walmsley  was  discharged  on  the  receipt  of  this  document.  No  authority  was 
shewn  to  have  been  given  by  the  plaintiff  to  his  attorney  to  enter  into  this  arrange- 
ment, but  the  plaintiff  had  not  in  an}-  way  repudiated  that  transaction,  except  by 
bringing  the  present  action.  It  was  contended  by  the  plaintiff's  counsel,  that,  on  the 
authority  of  the  case  of  Savor//  v.  Chapman  (11  Ad.  &  E.  829),  the  plaintiff  was  entitled 
to  recover  the  whole  amount  for  which  the  debtor  had  been  taken  in  execution,  as  the 
agreement  was  not  binding  upon  the  plaintiff.  The  Lord  Chief  Baron,  how-[485]-ever, 
thought  that,  if  the  jury  should  be  of  opinion  that  the  attorney  had  acted  fairly  and 
reasonably  under  the  circumstances,  and  that  the  plaintiff  had  not  repudiated  the 
transaction,  the  defendants'  plea  of  leave  and  license  was  established.  The  jury  having 
so  found,  the  defendants,  under  his  Lordship's  direction,  had  a  verdict,  leave  being 
reserved  to  the  plaintiff  to  move  to  set  that  verdict  aside,  and  enter  a  verdict  for  him 
for  such  sum  as  the  Court  should,  under  the  circumstances,  think  proper. 

A  rule  nisi  having  accordingly  been  obtained, 

E.  James  and  Burchell  now  shewed  cause.  The  case  of  Sawry  v.  Chapman,  which 
was  relied  upon  at  the  trial,  only  decided  that  the  mere  fact  that  the  person  who 
granted  the  party's  discharge  was  the  plaintiff's  attorney,  was  not  sufficient  to  warrant 
the  discharge.  There  nothing  was  done  but  the  discharge.  No  money  passed.  Here 
a  warrant  of  attorney  was  given,  and  there  was  also  a  part  payment.  The  attorney's 
warrant  to  prosecute  the  action  continues  in  force  (unless  countermanded  by  his  death 
or  the  act  of  the  principal),  for  a  year  and  a  day  after  the  judgment,  for  the  purpose 
of  having  execution  :  2  Inst.  378.  [Piatt,  B.  Does  that  mean  for  any  other  purpose 
than  for  obtaining  the  money?]  It  was  said,  in  Payne  v.  Chute  (1  Koll.  Eep.  .36.5), 
that  an  attoi-ney,  after  judgment,  may  acknowledge  satisfaction  on  the  record  without 
a  new  warrant.  [Piatt,  B.  The  general  rule  of  Easter  Terra,  7  Vict.  (12  M.  &  W. 
868),  that  the  satisfaction  shall  be  signed  by  the  plaintiff,  affords  an  argument  in  your 
favour,  that  before  that  rule  was  made,  it  was  sufficient  if  the  attorney  signed  it.] 
The  attorney  must  have  some  discretion  in  the  matter,  and  if  he  acts  bona  fide  and 
for  the  benefit  of  his  client,  the  agreement  ought  to  bind  him.  "  The  object  of  the 
writ,"  said  Holroyd,  J.,  in  the  case  of  Crozer  v.  Pilling  (4  B.  &  C.  32),  "  is  that  the 
[486]  debtor  should  continue  in  custody  only  until  the  plaintiff  is  satisfied  his  debt." 
It  must,  therefore,  be  contended  by  the  plaintiff,  that  the  attorney  can  exercise  no 
discretion  in  the  matter,  and  that  his  authority  does  not  extend  beyond  the  mere 
receipt  of  the  money. 

Martin,  in  support  of  the  rule.  The  defendant  should  have  proved  that  the 
arrangement  was  entered  into  by  the  authority  of  the  plaintiff.  The  relation  of 
attorney  and  client  does  not  create  that  authority.  [He  was  then  stopped  by  the 
Court] 

Pollock,  C.  B.  This  rule  must  be  absolute.  As  no  authority  was  shewn  by 
which  the  plaintifl!"  authorised  the  attorney  to  enter  into  the  arrangement  under  which 
the  debtor  obtained  his  discharge,  the  sheriff  is  liable  for  his  escape. 

Alderson,  B.,  concurred. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  attorney  was  authorised  to  receive 
the  fruits  of  the  execution  to  the  extent  of  251.,  but  he  had  no  authority  to  discharge 
the  debtor  on  his  giving  the  warrant  of  attorney  for  the  residue.  That  appears  from 
the  case  of  Payne  v.  CImle. 

Platt,  B.,  concurred. 

Per  Curiam.     The  rule  must  be  absolute  to  enter  a  verdict  for  301. 

Rule  absolute. 


584  MOLTON    t'.  CAMROUX  2  EX.  487. 

[487]  MoLTON  AND  WiFE,  Administratrix  of  Thomas  Lee,  Deceased  t\  Camroux. 
June  13,  1848. — Where  a  person,  apparently  of  sound  mind  and  not  known  to  be 
otherwise,  enters  into  a  contract  which  is  fair  and  bona  fide,  and  which  is  executed 
and  completed,  and  the  property,  the  subject-matter  of  the  contract,  cannot  be 
restored  so  as  to  put  the  parties  in  statu  quo,  such  contract  cannot  afterwards  be 
set  aside  either  by  the  alleged  lunatic  or  those  who  represent  him. — Therefore, 
where  a  lunatic  purchased  certain  annuities  for  his  life  of  a  society  which,  at  the 
time,  had  no  knowledge  of  his  unsoundness  of  mind,  the  transaction  being  in  the 
ordinary  course  of  the  affairs  of  human  life,  and  fair  and  bona  fide  on  the  part  of 
the  society  : — Held,  that,  after  the  death  of  the  lunatic,  his  personal  representatives 
could  not  recover  back  the  premiums  paid  for  the  annuities. — The  grantee  of  an 
annuity  cannot  take  advantage  of  the  want  of  inrolment  of  a  memorial,  as  required 
by  the  53  Geo.  3,  c.  141. 

[S.  C.  18  L.  J.  Ex.  68;  12  Jur.  800:  affirmed,  4  Ex.  17.  Discussed,  CampheU  v. 
Hooper,  1855,  3  Sm  &  G.  153  ;  3  Eq.  K.  727.  Distinguished,  In  re  Loiulun  Celluloid 
Company,  1888,  39  Ch.  D.  203.  Referred  to,  Mattliews  v.  Baxter,  1873,  L.  K.  8  Ex. 
134;  Imperial  Loan  Con^)any  v.  Stone,  [1892]  1  Q.  B.  599.] 

Assumpsit  by  the  plaintiff,  as  administratrix  of  Thomas  Lee,  against  the  defendant, 
as  secretary  of  the  National  Loan  Fund  Life  Assurance  Company,  for  money  had  and 
received  to  the  use  of  Thomas  Lee,  and  of  the  plaintiff  as  his  administratrix,  and  on  an 
account  stated. 

Plea,  non  assumpsit. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
Michaelmas  Term,  1846,  the  jury  found  certain  facts,  and  the  plaintiffs  had  a  verdict 
leave  being  reserved  to  enter  a  nonsuit. 

Gurney,  in  Hilary  Term,  1847,  obtained  a  rule  nisi,  in  pursuance  of  leave  reserved, 
with  leave  to  turn  the  facts  into  a  special  verdict.  A  special  verdict  was  agreed  upon, 
which  embodied  the  following  facts  : — 

The  present  action  was  brought  to  recover  from  the  defendant,  the  secretary  of  the 
National  Loan  Fund  Life  Assurance  Society,  two  sums  of  3501.,  and  51.  6s.  2d.,  which 
had  been  paid  by  Thomas  Lee,  the  deceased,  to  the  society,  under  the  following 
circumstances. 

Thomas  Lee,  on  the  29th  of  August,  1843,  made  a  proposal  to  the  said  society  for 
the  purchase  of  an  annuity  of  211.  12s.  lOd.  for  his  life,  payable  yearly  on  the  29th  of 
August,  the  first  payment  to  be  made  on  the  29th  of  August  in  the  following  year, 
and  that  he  should  pay  the  sum  of  3501.,  as  the  consideration  of  that  annuity ;  and  on 
the  same  day  he  made  a  proposal  to  the  said  society  for  the  purchase  of  a  deferred 
annuity  of  301.  for  his  life,  to  commence  on  his  attaining  the  age  of  sixty  years,  which 
would  be  on  the  30th  of  June,  1864,  the  first  payment  to  be  on  the  [488]  -30th  of  June, 
1865,  reserving  to  him  the  option  of  receiving,  in  lieu  of  such  annuity,  the  sum  of 
2931.  5s.,  payable  immediately,  or  the  deferred  sum  of  3771.  5s.,  to  be  paid  to  his 
representatives  after  his  death.  The  proposals  were  assented  to  and  accepted  by  the 
society,  and  the  terms  of  the  agreements  were  embodied  in  two  policies  of  insurance, 
bearing  date  respectively  the  29th  of  August,  1843.  The  sums  agreed  upon  of  3501. 
and  51.  6s.  2d.,  were  then  paid  by  the  deceased,  who  subsequently  died  intestate  in 
1844.  No  memorial  of  these  annuities  had  ever  been  inrolled  in  the  High  Court  of 
Chancery.  At  the  time  of  the  making  of  these  proposals,  and  of  the  a.ssenting  thereto 
and  acceptance  thereof,  and  of  the  granting  of  the  said  annuities,  and  of  the  payment 
of  the  said  sums  by  Thomas  Lee,  the  intestate,  he  was  a  lunatic,  and  of  unsound  mind, 
so  as  to  be  incompetent  to  manage  his  affairs ;  but  of  this  the  society  had  not  at  that 
time  any  knowledge.  The  purchases  of  the  annuities  by  Thomas  Lee  were  transactions 
in  the  ordinary  course  of  the  affairs  of  human  life,  and  the  granting  of  the  annuities 
to  him  in  the  manner  and  upon  the  terms  before  mentioned,  were  fair  transactions, 
and  transactions  of  good  faith  on  the  part  of  the  society,  and  in  the  ordinary  course 
of  their  business  ;  and  at  the  time  of  making  the  proposals,  and  at  the  time  they  were 
assented  to  and  accepted  by  the  society,  and  of  the  granting  of  the  annuities,  and  of 
the  payment  of  the  two  sums  by  him,  he  appeared  to  the  society  to  be  of  sound, 
though  he  was  then  in  fact  of  such  unsound  mind  as  aforesaid.  The  society  first  had 
notice  of  the  unsoundness  of  mind  of  the  grantee  by  letter  dated  the  23rd  of  September, 
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1843,  from  his  solicitors.  No  commission  of  lunacy  had  ever  been  issued  against  the 
grantee.  The  society  had  never  made  any  payments  in  respect  of  the  annuities  in 
question,  but  had  always  been  ready  and  willing  to  pay  any  sum  which  might  have 
become  due  under  them,  and  had  never  attempted  to  avoid  the  agreements. 

The  plaintiff's  points  were,  that  the  said  Thomas  Lee,  [489]  being  of  unsound 
mind,  could  not  make  a  valid  contract  of  the  nature  set  forth  in  the  verdict;  and 
secondly,  that  the  supposed  contracts  were  void  by  statute,  for  want  of  inrolment. 
And  therefore  that  the  plaintiffs  were  entitled  to  recover  back  the  sums  of  money 
so  paid. 

The  case  was  argued  in  Hilary  Term,  on  the  17th  and  21st  of  January,  by 
Needham,  for  the  plaintiffs.  The  present  case  raises  two  questions  for  the  opinion 
of  this  Court.  First,  whether  the  personal  representatives  of  a  lunatic  can  recover 
money  which  he  has  paid  under  a  contract  with  a  person  who  has  entered  into  it  bona 
fide,  and  without  knowledge  of  the  lunacy.  Secondly,  whether  the  annuity  granted 
is  void  for  want  of  inrolment.  Upon  the  first  point  there  is  no  direct  authority ;  but 
there  are  many  authorities  in  support  of  the  principle  that  a  lunatic  cannot  make  a 
contract  to  bind  his  property.  Thus,  the  old  writ  of  Dura  fuit  non  compos  mentis  lay 
to  recover  back  land  which  had  been  aliened  by  a  person  not  in  his  right  mind  (Fitz. 
Nat.  Brev.  202  (C.)) ;  and  it  has  been  held,  that  a  person  non  compos  mentis  cannot 
either  make  or  revoke  a  will  (6  Kep.  23),  and  the  Courts  have  always  held  their  wills 
to  be  void.  Xor  can  a  lunatic  suffer  a  recovery,  Hume  v.  Burtcm  (1  Ridg.  Pari.  Cas.  16), 
Keene  v.  Keene  (ibid.  91) ;  nor  execute  a  deed,  Vales  v.  Boen  (2  Stra.  1 104) ;  nor  a  bond, 
Fmtlder  v.  Silk  (3  Camp.  126) ;  so  he  cannot  indorse  a  bill  of  exchange,  Alcock  v.  Alcock 
(3  M.  &  Gr.  268) ;  nor  state  an  account,  Tarbuck  v.  Bispham  (2  M.  &  W.  2).  The  rule 
is  the  same  as  respects  parol  contracts.  In  Palmer  v.  Parkhurst  (1  Ch.  Ca.  112),  a 
bargain  by  a  lunatic,  eight  years  before  the  lunacy  found,  was  avoided  by  the  party 
being  found  a  lunatic.  [Parke,  B.  Was  it  suggested  in  that  case,  that  it  was  known 
by  the  defendant,  at  the  time  [490]  of  the  bargain,  that  the  party  was  a  lunatic  ?]  It 
does  not  appear  bj'  the  report  whether  or  not  he  was  acquainted  with  the  lunacy. 
[Parke,  B.  We  are  not  able  to  tell  what  the  form  of  the  plea  was  in  Alcork  v.  Alcock ; 
it  does  not  appear  whether  there  was  any  allegation  of  notice  or  knowledge  of  the 
lunacy.]  The  principle  for  which  the  plaintiff  now  contends  is,  that  a  lunatic  cannot 
enter  into  a  binding  contract,  as  he  cannot  have  a  consenting  mind  [Piatt,  B.  In 
Done  V.  Viscountess  Kirkwall  (8  G.  &  P.  685),  it  was  held  by  Patteson,  J.,  at  Nisi  Prius, 
that  it  was  not  sufficient  to  shew  that  Lady  Kirkwall  was  of  unsound  mind,  but  that 
the  jury  must  be  satisfied  that  the  plaintiff  knew  it,  and  took  advantage  of  it.  That 
ruling  was  sub,5equently  upheld  by  the  Court  of  Queen's  Bench,  in  the  same  case.] 
In  Clerk  v.  Clerk  (2  Vern.  212),  it  was  held,  that  a  family  settlement  made  by  a 
lunatic  ought  to  be  set  aside,  although  it  was  reasonable  and  for  the  convenience  of 
the  family.  So  the  marriage  of  a  lunatic  is  void:  Turner  v.  Meyers  (1  Hagg.  C.  R. 
414).  There  Sir  W.  Scott  says  :  "  It  is,  I  conceive,  perfectly  clear  in  law,  that  a 
party  may  come  forward  to  maintain  his  own  past  incapacity ;  and  also  that  a 
defect  of  incapacity  invalidates  the  contract  of  marriage  as  well  as  any  other 
contract."  In  Howard  v.  Lord  Bighy  (2  CI.  &  Fin.  661),  Brougham,  L.  C,  says, 
"  The  law  on  this  point  is  as  clear,  both  in  equity  and  in  lunacy,  and  at  common 
law,  as  that  a  man's  eldest  legitimate  son  is  his  heir  to  freehold  land.  A  lunatic 
cannot  bind  himself  by  bond  or  by  bill ;  a  lunatic  cannot  release  a  debt  by  specialty  ; 
cannot  be  a  cognizor  in  a  statute-merchant,  staple,  a  judgment,  warrant  of  attorney, 
or  any  other  security."  [Pollock,  C.  B.  Surely  a  payment  by  a  lunatic  would 
be  a  good  answer  to  the  debt  for  which  the  lunatic  was  liable  before  his  lunacy.] 
The  defence  of  intoxication  stands  upon  the  same  principle  as  that  of  lunacy ; 
[491]  and  in  the  recent  case  of  Gore  v.  Gibson  {\Z  M.  &  W.  623),  this  Court  held,  that 
acts  done  by  a  man  who  had  lost  his  senses  at  the  time,  are  totally  void.  [Parke,  B. 
The  ancient  doctrine,  that  no  man  of  full  age  shall  be  permitted  to  stultify  himself, 
has  been  much  qualified  and  restricted  in  modern  times.  There  is  a  learned  note  on 
this  subject,  at  the  end  of  the  report  of  Gore  v.  Gibson,  in  the  Jurist,  vol.  9,  p.  142. 
Alderson,  B.  There  is  this  distinction  between  the  case  of  lunacy  and  that  of  into.xica- 
tion  :  in  the  latter  the  incapacity  of  the  party  is  patent — in  the  former,  it  may  not  be 
in  the  least  degree  visible.]  In  one  respect  the  two  cases  are  analogous  :  in  neither 
of  them  has  the  sufferer  a  consenting  mind.  A  lunatic  is  not  criminally  lialtle  :  lleij. 
v.  Oxford  (9  C.  &  P.  525).     [Parke,  B.     It  has  been  held  that  a  lunatic  innkeeper  is 
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liable  for  the  loss  of  his  guest's  goods  :  Cross  v.  Andrews  (Cro.  Eliz.  G22).]     Thei'e  are 
three  exceijtioiis  to  be  found  to  the  rule  contended  for  in  the  case  of  lunacy  ;  but 
these  exceptions  will,  perhaps,  be  found  to  strengthen  the  rule.     A  fine  levied  by  a 
person  non  compos  mentis  has  been  held  good  :  Tlwmpson  v.  Leach  (3  Mod.  .305),  Needier 
V.  The  Bishop  of  Winduster  (Hob.  220) ;  arid  the  reason,  as  it  appears  from  Beverley's 
case  (4  Kep.  124),  is,  that  the  act  is  of  a  public  and  notorious  character,  done  in  a 
court  of  record,  and  that  the  Court  had  the  power  of  judging  of  the  saiiity  of  the 
party.     This  is  confirmed  by  stat.   18  Ed.   1,  s.  4,  the  "Modus  levandi  fines,"  and 
10  Ed.  2,  "De  finibus ;  "  and  by  MansfieMs  case  (12  Rep.  124),  where  a  fine  had  been 
made  by  one  Bushley,  an  idiot,  "  but  notwithstanding  this,  and  although  the  monstrous 
deformity  and  idiocy  of  Bushley  was  apparent  and  visible,  yet  the  fine  stood  good." 
The  second  exception  to  the  general  rule  is  that  of  a  feoft'ment  by  a  lunatic  :   Thompson 
V.  Leach  (Garth.  43-5).     The  Court  [492]  there  said,  "  There  is  a  difference  between  a 
feoffment  and  a  livery  made  propriis  manibus  of  an  idiot,  and  the  bare  execution  of 
a  deed  by  sealing  and  delivery  thereof,  as  in  cases  of  surrenders,  grants,  releases,  &c., 
which  have  their  strength  only  by  executing  them,  and  in  which  the  formality  of 
livery  and  seisin  is  not  so  much  regarded  in  law,  and  therefore  the  feoffment  is  not 
merely  void,  but  voidable  ;  but  surrenders,  grants,  &c.,  by  an  idiot,  are  void  ab  initio." 
The  third  exception  is  that  of  necessaries  ;  but  these  are  clearly  excepted  from  the 
general  I'ulc,  on  the  ground  that  they  do  not  require  a  consenting  mind.     Thus,  an 
infant  or  an  idiot  may  be  liable  for  necessaries,  as  was  said  in  Manhy  v.  !'<colt  (1  Sid. 
112).     The  contracts,  however,  of  an  infant  are  only  voidable,  and  not  void.     Baxter 
V.  Lord  Purhriioulh  (5  B.  &  C.  1 70)  is  a  leading  case  upon  this  branch  of  the  subject. 
Abbott,  C.  J.,  theie  says:  "At  the  time  the  orders  were  given  and  executed.  Lord 
Portsmouth  was  living  with  his  family,  and  there  was  no  reason  to  suppose  that  the 
plaintitls  knew  of  his  insanity.      I  thought  the  case  very  distinguishaljle  fi'om  an 
attempt  to  enforce  a  contract  not  executed,  or  one  made  under  circumstances  which 
might  have  induced  a  reasonable  person  to  suppose  the  defendant  of  unsound  mind. 
The  latter  would  be  cases  of  imposition  ;  and  I  desired  that  my  judgment  might  not 
be  taken  to  be,  that  such  contracts  would  bind,  although  I  was  not  pi'cpared  to  say 
that  they  would  not."     In  Gore  v.  G-ihson  (13  M.  &  W.  623),  the  distinction  is  clearly 
pointed  out,  namely,  that,  to  make  a  party  liable  for  necessaries,  it  is  not  necessary 
that  there  should  be  the  assent  of  both  parties.     Pollock,  C.  B.,  there  says  :  "  With 
regard,  however,  to  contracts  which  it  is  sought  to  avoid  on  the  ground  of  intoxica- 
tion, there  is  a  distinction  between  express  and  implied  contracts.     Where  the  right 
of  action  [493]  is  grounded  upon  a  specific  distinct  contract,  requiring  the  assent  of 
both  parties,  and  one  of  them  is  incapable  of  assenting,  in  such  a  case  there  can  be  no 
binding  contract ;  but  in  many  cases  the  law  does  not  require  an  actual  agreement 
between  the  parties,  but  implies  a  contract,  from  the  circumstances ;  in  fact,  the  law 
itself  makes  the  contract  for  the  parties.     Thus,  in  actions  for  money  had  and  received 
to  the  plaintitt's  u.se,  or  money  paid  by  him  to  the  defendant's  use,  the  action  may  lie 
against  the  defendant,  even  though  he  may  have  protested  again.st  such  a  contract. 
So,  a  tradesman  who  supplies  a  drunken  man  with  necessaries  may  recover  the  price 
of  them,  if  the  party  keeps  them  when  he  becomes  sober,  although  a  count  for  goods 
bargained  and  sold  would  fail.     In  this  case,  the  defendant  is  still  liable  for  the  con- 
sideration for  his  indorsement,  although  the  indorsement  itself  can  give  the  plaintiff 
no  title."     [Parke,  B.     A  fourth  exception  is  mentioned  in  Beverlei/s  case,  viz.  a  recog- 
nisance.    Alderson,  B.     Suppose  the  lunatic  is  benefited,  do  you  argue  that  in  such 
case  the  contract  is  void  1]     It  is  submitted  that  it  would  be.     [He  also  referred  to 
Neill  V.  Morley  (9  Ves.  jun.  478),  and  Kent's  Commentary,  4-51.]     In  Turner  v.  Meyers 
(1  Hagg.  C.  K.  414),  Sir  W.  Scott  says,  "It  is,  I  conceive,  perfectly  clear  in  law,  that 
a  party  may  come  forward  to  maintain  his  own  past  incapacity,  and  also,  that  a  defect 
of  incapacity  invalidates  the  contract  of  marriage,  as  well  as'  any  other  contract      It 
is  true,  that  there  are  some  obscure  dicta  in  the  earlier  commentators  on  the  law 
(Sanchez,  lib.  1,  disp.  8,  num.  15),  that  a  marriage  of  an  insane  person  could  not  be 
invalidated  on  that  account— founded,  I  presume,  on  some  notion  that  prevailed  in 
the  dark  ages,  of  the  mysterious  nature  of  the  contract  of  marriage,  in   which  its 
spiritual  nature  almost  entirely  obliterated  its  civil  character.     In  more  modern  [494] 
times,  it  has  been  considered  in  its  propei'  light,  as  a  civil  contract  as  well  as  a  religious 
vow,  and,  like  all  civil  contracts,  will  be  invalidated  by  want  of  consent  of  capable 
persons."     [Pollock,  C.  B.     I  recollect  a  case  where  a  marriage  was  set  aside,  although 
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there  was  uo  appearance  of  lunacy  at  the  time  of  the  offer  of  marriage.]  Pothier,  in 
his  Treatise  on  Obligations  (p.  1,  e.  1,  s.  1,  art.  1),  says,  "A  contract  is  a  particular 
kind  of  agreement;  to  understand  the  nature  of  a  contract,  we  should,  therefore, 
previously  understand  the  nature  of  an  agreement.  An  agreement  is  the  consent  of 
two  or  more  persons  to  form  some  engagement,  or  to  rescind  or  modify  an  engagement 
ah'eady  made,  Duorum  vel  plurium  in  idem  placitum  consensus."  Again,  in  speaking 
of  persons  capable  or  incapable  of  contracting,  he  says  (id.  art.  4),  "  The  essence  of  a 
contract  consisting  in  consent,  it  follows  that  a  person  must  be  capable  of  giving  his 
consent,  and  consequently,  must  have  the  use  of  his  reason,  in  order  to  be  able  to 
contract."  In  the  Appendix  to  that  article,  the  distinction  is  pointed  out  between 
persons  incapable  by  law  of  contiacting,  and  those  incapable  by  nature. 

Secondly,  the  annuity  is  void,  for  want  of  the  inrolment  of  a  memorial,  in  pursu- 
ance of  the  statute  53  Geo.  3,  c.  141.  [Parke,  B.  If  the  grantor  of  an  annuity 
chooses  to  go  on  paying  it,  it  does  not  lie  in  the  mouth  of  the  grantee  to  say  that  the 
annuity  is  void.  If  any  point  was  ever  settled,  I  should  say  that  was.]  The  17  Geo.  3, 
c.  26,  s.  1,  declares,  that  all  deeds,  whereby  annuities  are  granted,  shall  be  null  and 
void  to  all  intents  and  purposes,  unless  a  memorial  be  registered  in  manner  prescribed  by 
that  act.  An  opinion  has  long  prevailed,  that  the  statute  was  intended  for  the  benefit 
of  grantors  only,  and  therefore  the  word  "  void  "  must  be  construed  "  voidable  ;  "  that 
doctrine,  however,  is  at  variance  with  the  object  of  the  legislature.  In  Crodcy  v.  Ark- 
wrifjhf  (2  T.  E.  603),  where  a  person,  against  [495]  whom  a  fi.  fa.  issued,  was  in  posses- 
sion of  goods  under  a  deed  given  in  consideration  of  an  antecedent  debt  and  an  annuity, 
of  which  no  memorial  had  been  enrolled,  it  was  held  that  the  sheriff  might  return 
nulla  bona,  for  the  annuity  deed  was  absolutely  void.  Buller,  J.,  there  says,  "  The 
words  of  this  statute  are  as  strong  as  possible ;  it  makes  the  deed  void  to  all  intents 
and  purposes  whatsoever."  Saunders  v.  Hardinge  (o  T.  E.  9)  also  decided,  that  every 
deed  by  which  an  annuity  is  secured,  and  which  is  not  properly  registered,  is  void,  not 
voidable  only.  In  Denn  v.  Dolman  (5  T.  K.  641),  which  is  to  the  same  effect.  Lord 
Kenyon  adverts  to  the  distinction  between  the  language  of  the  17  Geo.  3,  c.  26,  s.  1, 
and  that  of  the  Eegistration  Act,  7  Anne,  c.  20,  s.  1,  which  declares  that  a  convey- 
ance not  i-egistered  "  shall  be  adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration."  Some  expressions  of  Tindal,  G.  J., 
in  the  case  of  Cmc-per  v.  Godniond  (9  Bing.  748),  have  given  rise  to  a  contrary  doctrine. 
That  ease  proceeded  on  the  authority  of  Jl'cddel  v.  Lynam  (1  Esp.  309),  IVatus  v. 
Mansell  (3  Taunt.  56),  and  Davis  v.  Bryan  (6  B.  &  C.  651) ;  the  former  of  which  alone 
is  in  point,  but,  at  the  same  time,  is  a  Nisi  Prius  decision  which  never  received  the 
consideration  of  the  Court  in  banc.  The  true  mode  of  construing  statutes  is  to  adhere 
to  the  ordinary  meaning  of  the  words,  unless  that  is  at  variance  with  the  intention  of 
the  legislature :  Becke  v.  Smith  (2  M.  &  W.  191),  Biffin  v.  Yorke  (5  M.  &  G.  428). 

Per  Curiam  : — We  feel  no  doubt  about  the  last  point.  Both  reason  and  authority 
shew  that  it  is  not  competent  for  the  grantee  of  an  annuity,  who  has  omitted  to  inrol 
a  memorial,  to  profit  by  his  own  default,  and  set  up  the  want  of  registration  against 
the  grantor.  The  law  was  settled  by  [496]  the  cases  of  Davis  v.  Bryan  (6  B.  &C.  651), 
Churchill  V.  Beitrand  (2  G.  &  D.  548),  and  Coioper  v.  Godnwnd  (9  Bing.  748). 

Gurney,  for  the  defendant.  It  is  conceded  that  an  unexecuted  contract  by  a 
lunatic  cannot  be  enforced  ;  but  there  is  no  case  in  which  an  executed  contract,  made 
for  valuable  consideration,  and  without  notice  of  fraud,  has  been  held  void.  In  Palmer 
V.  Farkhurat  (Ch.  Cas.  112),  the  bill  chai'ged  that  the  pretended  satisfaction  was  not 
valuable,  and  was  done  in  prejudice  of  the  lunatic ;  the  answer  did  not  state  it  to  be 
valuable.  In  Clerk  v.  Clerk  (2  Veru.  413)  the  conveyance  was  voluntary  and  without 
consideration.  In  Addison  v.  Dawson  (id.  678)  fraud  was  alleged  and  proved. 
Howard  v.  Dighy  (2  CI.  &  Fin.  634)  shews  that  the  law  will  sometimes  imply  a  contract, 
notwithstanding  lunacy.  The  earlier  cases  do  not  proceed  on  the  ground,  now 
exploded,  that  a  lunatic  cannot  stultify  himself,  but  that  such  contracts  are  not  fair 
and  equal  between  the  parties  On  that  principle,  an  exchange,  if  equal,  was  held 
good.  Perkins,  in  his  Profitable  Book  (tit.  "  Exchange,"  pi.  298),  says,  "And  if  a 
man  of  unsound  memory,  being  seised  of  land  in  fee,  exchanges  the  same  with  a  stranger 
for  other  land  in  fee,  and  the  exchange  is  executed,  and  he  of  unsound  memory  dies, 
and  his  heir  enters  into  the  l.md  taken  in  exchange  by  his  father,  now  he  shall  not 
avoid  this  exchange."  So  with  respect  to  partition,  in  Co.  Litt.  166  a.,  it  is  said,  "  If 
coparceners  make  partition  at  full  age,  and  unmarried,  and  of  sane  meraorie,  of  lands 
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in  fee  simple,  it  is  good  and  firm  for  ever,  albeit  the  values  be  unequal ;  but  if  it  be 
of  lands  entailed,  or  if  any  of  the  parceners  be  of  non  sane  memorie,  it  shall  bind  the 
parties  themselves,  but  not  their  issue,  unless  it  be  equal."  Also  in  Bac.  Abr.  tit. 
"  Idiots  and  Lunatics,"  (F),  it  is  said,  "  The  feoffment  of  an  idiot  or  non  compos  is  not 
[497]  void,  but  voidable  ;  but  it  cannot  be  avoided  by  himself,  by  entry,  &c.  ;  and 
the  reason  hereof,  given  in  some  books,  is  as  before  observed,  because  no  man  by  law 
is  permitted  to  disable  himself.  The  better  reason  in  this  case  seems  to  be,  that, 
anciently,  these  feofl'ments  were  not  only  made  for  the  benefit  of  the  parties,  but  of 
the  realm,  beins;  annually  paid  for  by  the  attendance  of  the  tenants,  in  military  service 
or  in  tillage,  and  so  were  presumed  to  be  equally  for  the  benefit  of  the  lord  and  tenant  ; 
and  therefore,  they  were  not  holden  to  he  void  in  themselves."  A  lunatic  may  grant 
by  fine  ;  for,  that  proceeding  having  formerly  taken  place  before  a  judge,  he  was  pre- 
sumed to  guard  against  any  unfair  advantage  being  taken  of  the  lunatic :  Murhy  v. 
Sherren  (8  A.  &  E.  754).  [Parke,  B.  Was  it  not  rather  that  the  judge  was  supposed 
to  take  care  that  the  party  was  in  a  fit  state  of  mind  1]  The  form  of  pleas  in  avoidance 
of  contracts,  en  the  ground  of  lunacy  or  drunkenness,  shews  that  the  inquiry  in  those 
cases  is  as  to  the  transaction  being  fair  ;  for  such  pleas  invariably  contain  an  averment 
of  notice  :  Dcwe  v.  Viscountess  KiikauU  (8  C.  &  P.  679),  Gore  v.  Gibson  ( 1 3  M.  &  W.  623). 
In  Sentance  v.  Poole  (3  C.  &  P.  1),  where  the  defence  of  imbecility  of  mind  was  set  up  in 
an  action  by  indorsee  against  maker  of  a  promissory  note.  Lord  Tenterden  told  the 
jury,  that,  "  should  they  be  satisfied  that  the  defendant  was  not  conscious  of  what  he 
was  doing,  and  that  he  was  imposed  upon  by  reason  of  his  imbecility  of  mind,  they 
ought  to  find  for  him."  That  learned  Judge  evidently  considered,  that  the  mere  fact 
of  being  imbecile  was  not  sufficient  to  avoid  the  contract,  without  shewing  that  an 
unfair  advantage  had  been  taken.  There  is  no  distinction  in  principle  between  a 
contract  by  a  lunatic  for  necessaries  or  for  any  other  purpose,  except  that  necessaries 
are  evidence  to  shew  the  fairness  of  the  contract.  It  is  true  that  Barter  v.  The  Earl  of 
Portsmouth  (5  B.  &  C.  1 70)  was  a  case  [498]  of  necessaries ;  but  the  judgment  of  Lord 
Tenterden  proceeds  on  the  ground,  that  the  only  contracts  open  to  dispute  ai'e  those 
not  executed,  or  made  under  circumstances  which  might  have  induced  a  leasonable 
person  to  suppose  the  party  was  of  unsound  mind.  JVilliams  v.  IVeniworth  (5  Beav. 
325),  shews  that,  in  the  case  of  necessaries  supplied  to  a  lunatic,  the  law  will  imply  a 
promise  to  pay.  In  Browne  v.  Joddrell  (3  C.  &  P.  30),  the  defendant  was  charged  on  a 
contract,  as  a  member  of  an  institution,  and  Lord  Tenterden  ruled  that  unsoundness 
of  mind  was  no  defence,  unless  it  were  shewn  that  the  plaintifi'  imposed  on  the  defen- 
dant. Reference  is  there  made  to  a  case  of  Lery  v.  Baker,  in  which  the  ruling  of  Best,  J., 
is  to  the  same  eft'ect.  Dane  v.  Viscountess  Kirhvall  (8  C.  &  P.  679),  and  Clarke  v. 
Metcalfe  (cited  in  Smith  on  Contracts,  230),  are  also  cases  in  which  lunatics  were  held 
liable  on  contracts,  though  not  for  necessaries.  No  case  has  yet  decided,  that  an 
executed  contract,  if  fair  and  bona  fide,  can  be  questioned  on  the  ground  of  the  lunacy 
of  one  of  the  parties.  It  is  said  that  a  lunatic  is  not  criminally  responsible  ;  but  the 
more  correct  statement  would  be,  that  a  person  being  a  lunatic  canTiot  be  guilty  of 
that  which  amounts  to  murder  or  high  treason.  [Parke,  B.  In  Beverley  s  case  (4  Rep. 
123  a.).  Lord  Coke  says,  that  a  lunatic  may  commit  high  treason  if  he  kills  or  offers 
to  kill  the  King.]  A  lunatic  is  liable  civilly  for  a  trespass  ;  he  is  also  liable  as  an  inn- 
keeper, for  the  loss  of  his  guest's  goods:  Cross  v.  Andreivs  (Cro.  Eliz.  622).  Whether 
or  no  he  can  state  an  account,  seems  undecided  :  Tarbuck  v.  Bispham  (2  M.  &  W.  2). 
In  Scllii/  V.  Jackson  (6  Beav.  192),  the  Court  refused  to  set  aside  deeds  executed  by  a 
lunatic  while  under  restraint  in  an  a.sylum.  The  Master  of  the  Rolls,  in  delivering 
judgment,  says  :  "  In  this  case  it  is  very  remarkable,  that  there  is  no  allegation  of 
fraud  against  the  defendants,  no  pretence  that  coercion  was  used  [499]  or  any  strata- 
gem, or  any  contrivance,  employed  to  compel  or  induce  the  plaintiff  to  do  an  act  in 
any  way  tending  to  the  personal  benefit  of  the  defendants."  This  case  falls  within 
the  rule  laid  down  in  Keill  v.  Morley  (9  Ves.  jun.  478),  viz.  that  a  court  of  equity  will 
not  interfere  to  set  aside  the  contract  of  a  lunatic,  if  fair  and  without  notice,  especially 
where  the  parties  cannot  be  reinstated.  The  question  is  not,  whether  the  payment  of 
the  premiums  could  have  been  enforced  ag.ainst  the  lunatic  in  his  lifetime,  but  whether 
the  pui'chase-money  can  now  be  recovered  back.  In  many  respects  the  case  of  a 
lunatic  is  assimilated  to  that  of  an  infant ;  and  the  observations  of  Lord  Mansfield,  in 
Zcjuch  V.  Parsons  (I  W.  Bl  575),  are  applicable  to  both,  viz.,  that  "the  privilege  is  a 
shield,  and  not  a  sword."     This  is  like  the  attempt  to  recover  premiums  paid  on  an 
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insurance  without  interest ;  iu  which  case  it  has  heen  held,  that  the  premiums  cannot 
be  recovered  after  the  risk  has  been  run  :  Luiirij  v.  Bourdieu  (2  Dougl.  4GS).  So  also 
with  respect  to  premiums  paid  on  a  policy  void  under  the  19  Geo.  3,  c.  37  :  Aiulree  v. 
Fktehcr  (3  T.  R.  266)  ;  or  an_y  illegal  assurance  :  Lubbock  v.  Polts  (7  East,  449) ;  Morck 
V.  Ahel  (3  Bos.  &  P.  35). 

Needham,  in  reply.  The  case  of  Baxter  v.  The  Earl  of  Portsmouth  did  not  establish 
the  rule,  but  the  exception.  The  maxim  of  the  Roman  law,  "  furiosus  nullum  negotium 
gerere  potest,  quia  non  intelligit  quod  agit"  (Inst.  lib.  3,  tit.  20,  s.  S),  has  been  adopted 
by  all  text  writers  in  every  civilised  community.  Upon  what  principle  is  it  that  a 
lunatic  cannot  suffer  a  recovery,  and  that  his  bond  is  void,  unless  it  be  that  he  cannot 
make  a  contract?  In  Thompson  v.  Leach  (3  Mod.  310),  the  Court  say,  "The  grants  of 
infants  and  persons  non  compos  are  parallel,  both  in  law  and  reason."  A  lunatic,  not 
having  the  power  of  consenting,  is  incapable  of  making  a  contract. 

Cur.  adv.  vult. 

[500]  The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  for  money  had  and  received,  brought  to  recover 
from  the  defendant,  (as  secretary  to  an  Assurance  and  Annuity  Society),  two  sums  paid 
by  the  intestate  Thomas  Lee,  in  his  lifetime,  as  the  price  or  consideration  for  two 
annuities  granted  by  the  society,  determinable  with  his  life.  At  the  trial,  the  money 
was  claimed  on  two  grounds  :  fii'st,  that  the  grantee  was  not  of  sound  mind  at  the 
time  the  contract  was  made,  and  was  theiefore  incapable  of  contracting,  and,  there 
being  no  contract,  or  a  void  contract,  the  money  was  recoverable ;  secondly,  that  there 
was  no  memorial  of  the  annuities  inroUed,  and  therefore  they  were  void,  and  the  money 
could  be  recovered  back.  Both  the  points  were  reserved  at  the  trial ;  and  subsequently, 
on  a  motion  for  a  new  trial,  a  special  verdict  was  entered  by  agreement,  setting  forth 
the  facts  of  the  case,  and  raising  the  two  points  above  stated. 

The  special  verdict  was  argued  before  us  on  the  17th  and  21st  of  January  last,  when 
the  Court  expressed  a  very  clear  opinion,  that  the  second  ground,  of  want  of  inrolment 
of  a  memorial,  could  not  be  supported,  on  the  authority  of  the  case  of  Davis  v.  Bri/an 
(6  B.  &  C.  651),  (and  of  other  cases),  where  the  point  was  expressly  decided  :  but  as 
to  the  other  ground,  the  Court  took  time  to  consider;  and  upon  deliberation  we  are 
all  of  opinion,  that,  upon  the  finding  of  the  jury,  that  the  "  purchasing  the  said  annuities 
were  transactions  in  the  ordinary  course  of  the  affairs  of  human  life,  and  that  the 
granting  of  the  said  annuities  were  fair  transactions,  and  of  good  faith,  on  the  part  of 
the  company,  without  any  knowledge  or  notice  on  the  part  of  the  company  of  the 
unsoundness  of  mind,"  the  action  is  not  sustainable ;  and  our  judgment  must  be  for 
the  defendant. 

As  to  the  rule  of  the  common  law,  the  older  authorities  differ.  According  to  the 
opinion  of  Littleton,  s.  405,  and  Lord  Coke,  1  Inst.  247  b.,  and  Beverley's  case  (4  Rep. 
123  a.),  (disagree-[501]ing  with  Fitzherbert's  "Natura  Bre\aum"  202),  no  man  could 
be  allowed  to  stultify  himself,  and  avoid  his  acts,  on  the  ground  of  his  being  non 
compos  mentis ;  but  certainly  the  law  did  not  allow  the  party  himself  to  set  aside,  by 
any  plea  of  insanitj^  acts  of  a  public  and  notorious  character,  such  as  acts  done  in  a 
court  of  record,  and  feoffments  with  livery  of  seisin,  the  doing  or  executing  of  which 
would  not  presumably  be  allowed,  unless  a  party  appeared  to  be  of  sound  mind 

The  purchase  also  by  a  lunatic  was  valid,  and  vested  the  estate,  and  though  his 
heirs  might  disagree  to  it,  he  could  not  (Co.  Litt.  2). 

But  the  rule,  as  above  laid  down  by  Littleton  and  Coke,  has,  no  doubt,  in  modern 
times  been  relaxed,  and  unsoundness  of  mind  (as  also  intoxication)  would  now  be  a 
good  defence  to  an  action  upon  a  contract,  if  it  could  be  shewn  that  the  defendant 
was  not  of  capacity  to  contract,  and  the  plaintiff  knew  it.  The  cases  of  Dane  v. 
Viscmmtess  Kirkwall  (8  C.  &  P.  679),  and  Gore  v.  Gibson  (13  M.  &  W.  623),  were  cited 
to  prove  this,  and  their  authority  fully  supports  the  cloctrine  contended  for.  The 
plaintiff's  counsel  distinguished  the  cases  of  Bromie  v.  Joddrell  (1  Moo.  &  M.  105),  and 
Baxter  v.  The  Earl  of  Portsmouth  (2  C.  &  P.  178;  5  B.  &  C.  170),  and  other  cases  of 
that  sort,  on  the  ground  that  necessaries  furnished  to  a  lunatic  were  an  exception  to 
the  general  doctrine  that  he  could  not  make  a  contract ;  and  he  cited  the  judgment 
of  the  Lord  Chief  Baron,  in  the  case  of  Gore  v.  Gibson,  as  shewing  a  distinction  between 
express  and  implied  contracts,  and  deciding  that  all  express  contracts  were  void,  if  the 
parties  to  them  were  incapable  of  making  a  contract.  On  the  other  hand,  it  was 
argued  by  the  defendant's  counsel,  that  there  was  a  distinction   between  contracts 
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executed  and  executory  ;  that  executory  contracts  could  not  be  enforced,  but  tliat 
executed  contracts  could  not  be  disturbed,  [502]  if  made  in  good  faith  and  without 
notice  of  the  incapacity ;  and  he  called  our  attention  to  this,  that  all  the  cases  cited 
were  cases  where  damages  for  the  breach  of  an  executory  contract  were  in  question, 
but  that  no  case  had  yet  decided,  that  an  executed  contract,  if  perfectly  fair  and  bona 
fide,  could  be  questioned  on  the  ground  of  the  unsoundness  of  mind  of  one  of  the 
parties ;  and  he  cited  the  cases  of  Hmvard  v.  The  Earl  of  Digby  (2  CI.  &  Fin.  634), 
IViUiam.'i  v.  JFenhvmih  (5  Beav.  325),  and  ScJhij  v.  Jachan  (6  Beav.  192),  to  shew  that 
the  House  of  Lords  in  the  first  case,  and  Lord  Langdale  in  the  two  last,  had  recognised 
the  liability  of  lunatics  or  their  estate,  in  respect  of  contracts  bona  fide  acted  upon. 
The  case  of  Nidi  v.  Morlcy  (9  Ves.  478),  before  Sir  William  Grant,  to  the  same  ett'ect, 
had  been  cited  before  by  the  counsel  for  the  plaintitt'. 

As  far  as  we  are  aware,  this  is  the  first  case  in  which  it  has  been  broadly  contended, 
that  the  executed  contracts  of  a  lunatic  must  bo  dealt  with  as  absolutely  void,  however 
entered  into,  and  although  perfectly  fair,  bonil  fide,  reasonable,  and  without  notice  on 
the  part  of  those  who  have  dealt  with  the  lunatic. 

Ou  looking  into  the  cases  at  law,  we  find  that,  in  Browne  v.  Joiidrell,  Lord  Tcnterden 
says,  "I  think  the  defence  (of  unsoundness  of  mind)  will  not  avail,  unless  it  be  shewn 
that  the  plaintiff  imposed  on  the  defendant." 

Li  Baxter  v.  The  Earl  of  Fortsmoii/h  (5  B.  &  C.  170),  (the  Nisi  Prius  authority  of 
which  is  in  2  C.  &  P.  178),  Abbott,  C.  J.,  with  the  concurrence  of  the  rest  of  the  Court, 
laid  down  the  same  doctrine. 

In  Dane  v.  Viscountess  Kirkwall,  Mr.  Justice  Patteson,  in  directing  the  jury,  said, 
"  It  is  not  sufficient  that  Lady  Kirkwall  was  of  unsound  mind,  but  you  must  be  satisfied 
that  the  plaintiff'  knew  it,  and  took  advantage  of  it." 

We  are  not  disposed  to  lay  down  so  general  a  proposition,  as  that  all  executed 
contracts  bona  fide  entered  into  must  [503]  be  taken  as  valid,  though  one  of  the  parties 
be  of  unsound  mind  ;  we  think,  however,  that  we  may  safely  conclude,  that  when  a 
person,  apparently  of  sound  mind,  and  not  known  to  be  otherwise,  enters  into  a  contract 
for  the  purchase  of  property  which  is  fair  and  bona  fide,  and  which  is  executed  and 
completed,  and  the  property,  the  subject-matter  of  the  contract,  has  been  paid  for  and 
fully  enjoyed,  and  cannot  be  restored  so  as  to  put  the  parties  in  statu  quo,  such 
contract  cannot  afterwards  be  set  aside,  either  by  the  alleged  lunatic,  or  those  who 
represent  him.  And  this  is  the  present  case,  for  it  is  the  purchase  of  an  annuity 
which  has  ceased. 

On  these  grounds  we  think  our  judgment  ought  to  be  for  the  defendant. 

Judgment  for  the  defendant. 

Gawler  v.  Chaplin  and  Two  Others.  June  8,  1848.— In  an  action  on  the  case 
against  the  sheriff,  the  declaration,  after  reciting  that  two  writs  of  fi.  fa.  had 
been  delivered  to  him  to  be  executed,  stated,  that  the  defendant,  as  such  sheriff', 
under  colour  of  the  writs,  wrongfully  and  injuriously  seized  goods  of  the  plaintiff', 
of  much  greater  value  than  sufficient  to  pay  and  satisfy  the  sum  of  money,  interest, 
poundage,  &c.,  indorsed  on  the  writs,  although  the  defendants  well  knew  that 
the  money  arising  from  a  part  of  the  goods  so  seized  would  be  sufficient  to  satisfy 
the  indorsement  on  the  writs  ;  yet  the  defendant,  contriving  Ac,  afterwards, 
under  colour  of  the  said  writs,  wrongfully  &c.  did  sell  and  dispose  of  more  goods 
than  necessary  to  satisfy  the  indorsement  on  the  writs;  and  the  defendant, 
further  disregarding  his  duty  &c.,  then  sold  the  said  goods  for  a  much  less  sura 
of  money  than  he  could,  might,  and  ought  to  have  sold  the  same  : — Held  sufficient, 
on  motion  in  arrest  of  judgment. 

[S.  C.  18  L.  J.  Ex.  42.] 

Case.  The  declaration  stated,  that  two  several  writs  of  fieri  facias  had  issued  out 
of  the  Couit  of  Queen's  Bench,  directed  to  the  sheriff  of  Middlesex,  upon  two  several 
judgments  recovered  by  one  James  Lees  against  the  now  plaintiff,  which  said  writs 
were  indorsed  &c.,  and  were  afterward.s,  and  before  the  respective  returns  thereof,  to 
wit,  on  &c.,  delivered  to  the  defendants  W.  J.  Chaplin  and  J.  L.,  who  then,  and  from 
thence  until  and  at  and  [504]  after  the  return  of  the  said  writs,  were  sheriff'  of  the 
said  county  of  Middlesex  ;  and  the  defendant  M.  S.,  as  their  bailiff',  afterwards  and 
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before  the  return  of  either  of  the  said  writs,  to  wit,  on  &c.,  within  the  bailiwick  of 
the  said  W.  J.  Chaplin  and  J.  L.,  as  such  sheriff'  as  aforesaid,  under  colour  of  the 
writs,  wrongfully  and  injuriously  seized  and  took  in  execution  divers  goods  and 
chattels,  that  is  to  say,  (specifying  them),  of  the  now  plaintiff,  of  much  greater  value 
than  sufficient  to  pay  and  satisfy  the  sums  of  money,  interest,  poundage,  and  expenses, 
so  indorsed  on  the  said  several  writs,  and  thereby  directed  to  be  levied  as  aforesaid, 
to  wit,  of  the  value  of  &c.,  although  the  now  defendants  then  well  knew,  that  the 
money  arising  from  the  sale  of  part  of  the  said  goods  and  chattels  so  seized  and  taken 
in  execution  as  aforesaid,  would  be  sufficient  to  satisfy  and  pay  the  said  sum  of  money, 
interest,  poundage,  and  expenses,  so  indorsed  and  directed  to  be  levied  as  aforesaid  ; 
yet  the  now  defendants,  contriving  and  wrongfully  and  unjustly  intending  to  injure, 
oppress,  &c.,  the  now  plaintiff,  afterwards,  to  wit,  itc,  under  colour  and  pretence  of- 
the  said  several  writs,  wrongfully  and  injuriously  did  sell  and  dispose  of  many  more 
of  such  goods  and  chattels  than  were  necessarv  and  sufficient  to  pay  and  satisfy  the 
said  sums  of  money  and  interest,  poundage  and  expenses,  so  indorsed  and  directed  to 
be  levied  as  aforesaid,  to  wit,  the  whole  of  the  said  goods  and  chattels  so  seized  as 
aforesaid,  and  thereout  levied  a  much  greater  sum  than  was  sufficient  to  pay  and 
satisfy  all  the  said  sums  of  money,  interest,  poundage,  and  expenses,  to  wit,  &c. ; 
whereas  the  defendants  then  levied  the  said  sum  of  money,  interest,  poundage,  and 
expenses  out  and  by  means  of  the  sale  of  part  of  the  said  goods  and  chattels,  to  wit, 
one-iifth  part  thereof :  and  the  defendants,  further  disregarding  their  duty  in  that 
behalf,  and  contriving  to  injure  the  plaintifi',  wrongfully  and  injuriously  then  sold 
the  said  goods  and  chattels  for  a  much  less  sum  of  money,  to  wit,  for  &:c.,  being  much 
less,  to  wit,  [505]  &c.,  less  than  the  same  were  really  worth,  and  for  which  the 
defendants  could  and  might  have  and  ought  to  have  sold  the  same  :  and  the  defen- 
dants then  converted  and  disposed  of  the  monies  arising  from  the  said  sale  to  their, 
the  defendant's,  own  use  ;  by  means  whereof  &c.  The  defendants  pleaded  not  guilty, 
with  other  pleas,  upon  which  issue  was  joined. 

At  the  trial  of  the  cause,  before  Rolfe,  B.,  at  the  Middlesex  'sittings,  in  Hilary 
Term  last,  the  plaintiff  obtained  a  verdict.     In  the  same  term,  (Jan.  19), 

Humfrey  moved  for  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  judgment 
should  not  be  arrested,  or  for  a  venire  de  novo ;  or  why  there  should  not  be  a  new 
trial,  on  the  ground  of  the  verdict  being  against  the  evidence.  Thei'e  are  three 
breaches  in  the  present  declaration,  and,  if  the  Court  should  be  of  opinion  that  either 
of  them  is  insufficient,  the  defendants  will  be  entitled  to  a  venire  de  novo.  The  first 
breach  is  bad.  It  charges  the  defendants  with  seizing  goods  of  the  plaintiff,  of  greater 
value  than  sufficient  to  satisfy  the  sums  indorsed  upon  the  writ  of  execution.  But 
the  sheriff  is  justified  in  seizing  enough  to  satisfy  all  demands  for  rent  and  taxes. 
The  breach  does  not  contain  any  allegation  that  the  seizure  was  excessive  or  unreason- 
able. The  second  breach  is  also  bad  on  the  same  grounds.  It  should  have  alleged 
that  the  defendants  sold  more  goods  than  sufficient  to  meet  the  rent.  Then  the  third 
breach  does  not  state  that  the  goods  were  sold  negligently  or  improperly.  [Rolfe,  B. 
That  breach  alleges  that  the  goods  were  .sold  for  much  less  than  the  defendants  could, 
might,  and  ought,  to  have  sold  them  for.]  He  referred  to  PhilUps  v.  Baron  (9  East, 
298).  [Parke,  B.  The  same  question,  with  respect  to  the  second  and  third  breac'hes, 
arose  in  a  case  nearly  similar  to  the  present,  Slack  v.  [506]  Haidey  (13  M.  &  W.  7-57) ; 
that  was  upon  special  demurrer.  The  defendants  may  take  a  rule  on  the  first  ground, 
of  the  verdict  being  against  the  evidence,  but  we  will  consider  the  question  as  to 
arresting  the  judgment.] 

Cur.  adv.  vult. 

Parke,  B.,  on  a  subsequent  day,  (Jan.  31),  said  :— A  rule  was  granted  in  this  ease, 
to  shew  cause  why  there  should  not  be  a  new  trial,  on  the  ground  of  the  verdict  being 
against  evidence.  There  was  also  a  motion  in  arrest  of  judgment.  It  was  an  action 
brought  by  the  plaintiff"  (who  had  been  the  defendant  in  another  suit),  against  the 
sheriff  of  Middlesex,  for  a  wrongful  execution.  It  was  contended  that  there  \yere 
three  breaches,  the  first  alleged  breach  being,  that  the  defendants  wrongfully  seized 
goods  of  the  plaintiff,  of  greater  value  than  sufficient  to  pay  the  debt,  interest,  pound- 
age, and  expenses,  although  they  well  knew  part  would  be  sufficient.  The  second, 
which  certainly  was  a  breach,  was  for  wrongfully  selling  more  than  sufficient ;  and  the 
third  was  for  selling  goods  for  less  than  they  were  really  worth,  and  than  they  ought 
to  have  been  sold  for.     The  principal  objection  was  to  the  first  alleged  breach.     With 
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regard  to  the  second  and  third  there  is  no  doubt :  both  aie  perfectly  good  after  verdict, 
although  they  might  be  open  to  special  demurrer.  A  special  demurrer  prevailed  in 
a  case  nearly  similar — that  of  Slack  v.  Haidey  (13  M.  &  W.  7.57).  The  objection  is 
therefore  confined  to  the  first  breach,  which  alleges  that  the  sheriff  seized  more  goods 
— a  larger  quantity  of  goods  than  were  sufficient,  knowing  that  part  only  was  siitticient 
to  satisfy  the  debt,  interest,  poundage,  and  expenses.  The  question  is,  whether  that 
breach  is  good.  We  are  all  of  opinion  it  is  a  good  breach.  The  duty  of  the  sheriff", 
when  he  receives  a  process  of  e.xecution  against  a  man's  goods,  is  to  seize  only  such 
quantity  of  goods  as  would  be  reasonably  sufficient  to  pay  the  amount  [507]  indorsed 
on  the  writ.  Mr.  Humfrey  contended,  that  he  ought  also  to  provide  for  any  rent  that 
might  be  due  to  the  landlord.  The  consequence  of  that  doctrine  would  be,  that,  upon 
an  e.xecution  for  101.,  if  the  premises  were  liable  to  a  rent  of  1001.  a  year,  the  sheriff 
might  seize  the  whole  property  on  the  premises,  because  that  might  only  be  sufficient 
to  cover  the  amount  of  the  debt,  together  with  the  rent  which  might  be  possibly  due. 
But  we  think  the  duty  to  seize  in  respect  of  a  year's  rent  does  not  arise  in  the  first 
instance,  until  the  landlord  has  made  a  claim  :  if  the  plaintiff  refuses  to  pay  the  amount 
of  the  rent,  the  sheriff  may  levy  that  amount  under  the  original  writ,  and  consequently 
seize  a  larger  quantity  of  goods.  But,  in  the  first  instance,  the  duty  of  the  sheriff  is 
confined  to  seizing  goods  that  would  be  reasonably  sufficient,  if  sold,  to  pay  the  sum 
indorsed  on  the  writ — that  is,  the  debt,  interest  upon  the  debt,  poundage,  and 
expenses ;  and  if  the  sheriff  seizes  more,  prima  facie  he  is  a  vrrongdoer.  We  think, 
therefore,  that  the  first  alleged  breach,  as  well  as  the  second  and  third,  is  good,  and 
consequently  we  cannot  grant  any  rule  to  arrest  the  judgment.  The  rule  for  a  new 
trial,  on  the  ground  of  the  verdict  being  against  evidence,  must  remain. 

Rule  refused. 

The  rule  on  the  other  point  was  now  discharged,  the  parties  having  come  to  an 
arrangement. 

[508]  Jacobs  v.  Hyde.  Platel  v.  Bevill.  Turner  v.  Pulman.  May  31, 
1848. — A  final  order  for  protection  under  the  statutes  .5  &  6  Vict.  c.  116,  and 
7  &  8  Vict.  c.  96,  not  only  protects  the  person  of  the  insolvent,  but  constitutes 
an  absolute  bar  to  an  action  for  the  debt  as  to  which  it  is  a  protection,  and  may 
be  so  pleaded. — To  an  action  of  debt  the  defendant  pleaded,  that,  after  the  passing 
of  the  5  efe  6  Vict.  c.  116,  and  before  the  7  &  8  Vict.  c.  96,  and  before  the  com- 
mencement of  the  suit,  a  petition  for  protection  from  process  was  duly,  according 
to  the  form  of  the  statute,  presented  by  the  defendant  to  the  Court  of  iBankruptcy, 
and  afterwards  filed  in  that  court;  and  that  thereupon,  and  after  the  passing  of 
the  said  secondly  mentioned  act,  to  wit,  on  &c.,  a  final  oider  for  pi'otection  and 
distiibution  was  made  in  the  matter  of  the  said  petition  by  J.  E.,  ?]sq.,  a  commis- 
sioner of  the  said  court  duly  authorised  ;  and  that  the  said  debts,  &c.  accrued 
before  the  issuing  of  the  said  petition.  Verification  : — Held  good,  on  special 
demurrer. — Where  the  goods  of  an  insolvent  had  been  seized  under  a  writ  of  fieri 
facias  issued  upon  a  judgment  signed  against  him,  and  between  the  date  of  the 
judgment  and  the  issuing  of  the  writ  of  fi.  fa.  he  had  obtained  an  order  for  pro- 
tection and  distribution,  under  the  5  &  6  Vict.  c.  116,  the  Court,  upon  motion, 
set  aside  the  writ  on  terms. 

[S.  C.  6  D.  &  L.  2 ;  17  L.  J.  Ex.  249 ;  12  Jur.  565.] 

The  first-mentioned  case  was  an  action  of  assumpsit  by  the  plaintiff  as  indorsee, 
against  the  defendant,  the  acceptor,  of  a  bill  of  exchange  for  501. 

The  defendant  pleaded,  that,  befoi-e  the  commencement  of  this  suit,  to  wit,  on  the 
3rd  of  May,  1846,  a  petition  for  protection  from  process  was  duly  and  according  to 
the  form  of  the  statute  made  and  presented  by  the  defendant  to  her  Majesty's  Court 
of  Bankruptcy  ;  and  that  afterwards,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  23rd  of  July,  in  the  year  aforesaid,  a  final  order  for  protection  and  dis- 
tribution was  made  in  the  matter  of  the  said  petition  by  John  Samuel  Martin 
Fonblanque,  Esq.,  a  commissioner  of  the  said  Couit  of  Bankruptcy  duly  authorised  in 
that  behalf,  and  that  the  causes  of  action  in  the  declai'ation  mentioned,  and  every 
part  thereof,  were  contracted  before  the  date  of  filing  the  said  petition.  Verification, 
—Replication,  that  a  final  order  for  protection  and  distribution  was  not  made  mode 
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et  forma :  upon  which  replication  issue  was  joined.  At  the  trial  of  this  cause,  before 
Pollock,  C.  B ,  at  the  Middlesex  Sittings  after  Easter  Term,  1847,  the  defendant  put 
in  a  final  order  for  protection  from  process,  under  the  5  &  6  Vict.  c.  116,  and  7  &  8 
Vict.  c.  96,  in  the  form  specified  in  the  schedule  of  the  latter  act,  but  with  the  following 
words  struck  out: — "And  it  is  hereby  directed,  that  the  [509]  proposal  of  the  said 
petitioner  set  forth  in  his  petition,  for  the  payment  of  his  debts,  be  carried  into  effect 
in  the  following  manner;  that  is  to  say."  The  Lord  Chief  Baron  was  of  opinion  that 
the  final  order  produced  was  not  "  a  final  order  for  protection  and  distribution  ;"  and 
under  his  Lordship's  direction  the  plaintiff  had  a  verdict. 

Hake  obtained  a  rule  in  Trinity  Term,  1847,  calling  upon  the  plaintiff  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground  of 
misdirection.     Against  this  rule 

Humfrey,  (with  whom  was  S.  Temple),  in  Easter  Term  last,  (May  2),  shewed  cause. 
The  case  of  Toomtr  v.  Gingell  (3  G.  B.  322)  is  an  express  decision  upon  this  question. 
It  was  there  held,  that  a  final  order  under  the  7  &  8  Vict.  c.  96,  s.  22,  could  not  be 
pleaded  at  law  to  an  action  for  the  recovery  of  a  debt  mentioned  in  the  insolvent's 
schedule,  as  the  order  was  for  the  protection  of  the  person  only.  Maule,  J.,  there 
said,  "It  certainly  seems  to  me  that  the  intention  of  the  legislature  was,  to  restrict 
the  protection  of  the  final  order  to  the  person  of  the  petitioner."  He  was  then  stopped 
by  the  Court,  who  called  upon 

Hake,  in  support  of  the  rule.  Under  the  stat.  .5  &  6  Vict.  c.  116,  two  classes  of 
cases  arose — those  of  NidoUs  v.  Payne  (7  Man.  &  G.  927)  and  GiUon  v.  Deare  (2  C.  B. 
309),  which  were  with  reference  to  special  pleas  framed  on  the  4th  section  of  that  act, 
and  shew  clearly  that  the  plea  in  Tovmer  v.  Gingell  was  bad.  The  other  class,  namely, 
the  case  of  Blndlc  v.  Snelling  (not  reported),  in  this  court,  and  Cook  v.  Henson  (1  C.  B. 
908),  arose  on  the  statutory  general  issue  given  by  the  10th  section,  and  are  decisions 
to  the  effect  that  the  present  plea  is  good.  The  [510]  plea  in  Toomer  v.  Gingell  was 
obviously  bad  for  the  reasons  given  by  the  Court  of  Common  Pleas  in  Nicholls  v.  Payne 
and  GiUon  v.  Deare.  It  is  therefore  highly  probable,  that  that  Court,  in  the  case  of 
Toomer  v.  Gingell,  grounded  their  decision  on  the  principles  on  which  they  had 
recently  acted,  and  altogether  irrespectively  of  the  provisions  of  the  stat.  7  &  8  Vict, 
c.  96.  Now,  the  22nd  section  of  that  statute  is  substituted  for  the  4th  section  of  the 
stat.  5  &  6  Vict.  c.  116,  leaving  the  10th  section  of  the  previous  act  unaffected  by  its 
provisions.  The  word  "distribution  "  must  receive  its  interpretation  from  the  7th,  9th, 
and  12th  sections  of  the  7  &  S  Vict.  Its  meaning  receives  further  illustration  from 
the  87th  section  of  the  1  &  2  Vict,  c  110,  which  provides  for  the  mode  in  which  after- 
acquired  estate  shall  be  "  distributed  rateably."  These  provisions  make  the  final  order 
(if  granted)  the  means  of  effecting  a  distribution  of  all  future  as  well  as  present  estate, 
until  all  the  debt  shall  have  been  satisfied.  But  if  the  final  order  be  refused,  the  10th 
section  of  the  7  &  8  Vict.  c.  96,  re-vests  the  property  in  the  petitioner.  The  legis- 
lature, therefore,  by  the  5  &  6  Vict.  c.  116,  directs  the  final  order  to  be  pleacled 
according  to  the  legal  operation  which  those  sections  impart  to  it ;  and  the  7  &  8  Vict, 
c.  96,  does  not  in  any  wav  alter  the  legal  effect  of  the  final  order,  but  only  alters  the 
form  of  it.  The  4th  section  of  the  5  &  6  Vict.  c.  1 1 6,  describes  the  form  only  of  the  final 
order,  and  includes  only  such  estate  as  the  insolvent  may  possess  at  the  date  of  the 
final  order :  so  that,  so  far  as  it  respected  the  future  estate,  the  eflect  of  the  final 
order  always  depended  on  the  7th  section  of  the  stat.  5  &  6  Vict.  c.  116.  It  would 
have  the  effect  of  repealing  all  the  provisions  touching  after-acquired  estate,  to  hold 
that  final  orders  like  the  present  are  not  within  the  meaning  of  the  10th  section  of 
the  5  &  6  Vict.  c.  116:  at  the  same  time,  it  would  super-add  to  the  22nd  section  of 
the  7  &  8  Vict.  c.  96,  the  following  words  of  the  5  Geo.  2,  c.  30,  s.  9  :— "  It  shall  only 
protect  his  person  from  arrest,  but  his  future  estate  shall  remain  liable  [511]  to  his 
creditors."  In  addition  to  this,  by  the  30th  section  of  the  7  &  8  Vict.  c.  96,  it  is 
expressly  enacted,  that  the  petitioner  shall,  as  regards  any  debts  which  may  have 
been,  through  mistake,  misstated  in  the  schedule,  be  entitled  to  "  every  benefit  and 
protection  of  the  said  recited  act  and  of  this  act."  And  by  the  9th  section,  the 
petitioner  mav  except  out  of  the  operation  of  the  insolvent  law  working  tools,  &c., 
to  the  value  of  201.  This  surely  is  not  saved  from  the  operation  of  the  insolvent  law, 
to  be  made  subject  to  the  process  of  the  county  courts ;  yet  this  must  be  the  case  if 
the  petitioner  can  no  longer  plead  the  final  order  in  bar.  In  the  last  place,  the  several 
acts  upon  the  subject  of  insolvency  must  be  looked  at  and  construed  as  one  entire 
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sy-stem,  in  the  Scame  mamier  as  are  statutes  relating  to  bankniptcy  and  the  poor  hxws  : 
Ilex  V.  Ijyxdah  (1  Burr.  44).  F'or  the  purposes  of  this  argument  it  will  l)e  advantageous 
to  consider  and  to  compare  together  the  corresponding  sections  of  the  5  <^  6  Vict, 
c.  116,  and  7  &  Vict.  c.  96,  and  the  10th,  29th,  and  32nd  sections  of  the  53  Geo.  3, 
c.  102,  and  the  S7th,  90th,  and  91st  sections  of  the  1  &  2  Vict.  c.  110. 
Cur.  adv.  vult. 

Platel  v.  Bevill. 

Debt  by  the  payee  against  the  maker  of  a  promissory  note.  Plea,  that  after  the 
accruing  of  the  said  debt,  &c.,  and  after  the  passing  of  an  act  of  Parliament  passed  in 
a  session  of  Parliament  held  in  the  fifth  and  sixth  years  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  intituled  "  An  Act  for  the  Relief  of  Insolvent  Debtors,"  and 
before  the  passing  of  a  certain  other  ace  of  Parliament  passed  in  a  session  of  Pailia- 
ment  held  in  the  seventh  and  eight  years  of  the  reign  of  her  said  Majesty,  intituled 
"  An  act  to  [512]  amend  the  law  of  Insolvency,  Bankruptcy,  and  Execution,"  and 
before  the  commencement  of  this  suit,  to  wit,  on  the  22nd  day  of  July,  a.d.  1S44,  a 
petition  for  the  protection  of  the  defendant  from  process  was  duly,  and  accoiding  to 
the  form  of  the  statute  in  such  case  made  and  provided,  presented  by  the  defendant 
to  her  Majesty's  Court  of  Bankruptcy,  and  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  filed  in  the  said  court ;  and  thereupon  afterwards,  and  before  the  com- 
mencement of  this  suit,  and  after  the  passing  of  the  said  secondly-mentioned  act,  to 
wit,  on  the  26th  day  of  September,  1844,  a  final  order  for  protection  and  distribution 
was  made  in  the  matter  of  the  .said  petition  hy  J.  Evans,  Esq.,  a  commissioner  of  the 
said  Court  of  Bankruptcy  duly  authorised  in  that  behalf ;  and  that  the  .said  several 
debts  and  causes  of  action  in  the  declaration  mentioned,  and  each  and  every  of  them, 
and  every  part  thereof,  accrued  before  the  date  of  the  said  filing  of  the  said  petition 
in  the  said  Court  of  Bankruptcy.     Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  not  in  the  form  authorised 
by  the  statute,  but  that  it  differs  from  it  in  averring  that  the  petition  was  presented 
and  the  ordei'  made  after  the  passing  of  the  act  in  the  plea  first  mentioned, 
and  before  the  passing  of  the  act  in  the  plea  secondly  mentioned,  and  that  the 
petition  was  filed  in  the  said  court :  that  the  proceedings  in  the  said  court  in  the 
matter  of  the  petition  and  final  order  of  the  commissioner  are  not  averred  to  have 
been  entered  of  record  ;  that  there  is  no  reference  to  the  record,  and  the  plea  does 
not  conclude  with  a  verification  by  the  record  ;  that  it  is  not  stated  with  sufficient 
particularity  how  the  commissioner  was  authorised  to  act  in  the  matter,  and  that  he 
signed  the  final  order ;  that  the  order  ought  to  be  set  out,  in  order  that  the  Court 
may  judge  of  its  legal  effect ;  that  the  averment  that  the  final  order  was  for  pro- 
tection and  distribution  is  too  general ;  and  that  it  is  stated  to  have  been  made 
after  the  passing  of  the  second  statute,  which  does  not  apply  to  [513]  ordeis  made  in 
that  form,  being  such  a  one  as  the  commissioner  had  no  power  to  make. 

Butt  (May  5)  argued  in  support  of  the  demurrer.  The  plea  is  bad  in  substance 
and  form.  The  case  of  Toomer  v.  Gingell  (3  C.  B.  322)  is  an  express  authority  upon 
the  first  ground.  [Parke,  B.  This  question  is  now  pending  in  this  court,  "in  the 
case  of  Jacohs  v.  Hyile,  which  was  recently  argued  here.]  [He  then  contended  that 
the. plea  was  bad  for  the  reasons  pointed  out  by  the  demuiTer,  and  cited  Lewis  v. 
Harris  (17  L.  J.,  Q.  B.,  129),  Gilloit  v.  Deare  (2  'C.  B.  309),  Cook  v.  Henson  (1  C.  B. 
908),  Tijler  v.  Shintmi  (8  Q.  B.  810),  Fisher  v.  Gibbon  (2  Dowl.  &  L.  869),  and  Leaf  v. 
Bolson  (13  M.  &  W.  651).] 

Ring,  contra,  was  not  called  on. 

Parke,  B.  We  all  think  that  this  plea  is  good  in  its  present  form,  according 
to  the  case  of  Cooh  v.  Henson.  As  to  the  main  question  in  the  case,  we  will  take  time 
to  consider  that. 

Cur.  adv.  vult. 

Turner  r.  Pl'ljian. 

In  this  case  a  summons  had  been  obtained  by  the  defendant,  in  the  Common 
Pleas  at  Lancaster,  calling  on  the  plaintiff  to  shew  cause  why  the  writ  of  fieri  facias 
issued  in  this  cause,  and  all  subsequent  proceedings,  should  not  be  set  aside,  with  costs, 
the  defendant  having,  previously  to  the  issuing  of  the  said  writ,  obtained  an  order 
for  protection  and  distribution  of  his  effects  from  the  District  Court  of  Bankruptcy  at 
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Manchester  ;  and  why  in  the  meantime  [514]  all  further  proceedings  should  not  be 
stayed.  It  appeared  from  the  artiilavits,  that,  on  the  25th  of  March,  1841,  the 
plaintiff  had  obtained  a  judgment  in  this  action,  and  that  on  the  23rd  of  June, 
1843,  a  writ  of  scire  facias  was  issued  thereon;  that  on  the  1.5th  of  August 
following  the  plaintiff  .signed  judgment  upon  that  scire  facias  ;  and  on  the  10th  of 
March,  1848,  a  fieri  facias  was  issued.  It  further  appeared,  that  the  defendant  did, 
on  the  26th  of  June,  1843,  duly  file  his  schedule  and  petition  for  protection  from 
process  under  the  statute  5  &  6  Vict.  c.  116,  and  that  a  final  order  was  made 
thereon  for  protection  and  distribution,  bj'  E.  Ludlow,  Esq.,  the  commissioner  of 
the  said  Court  of  Bankruptcy,  on  the  20th  of  December,  1843,  and  that  the  debt, 
damages,  and  costs  sought  to  be  recovered  by  this  action  were  inserted  in  that 
schedule.  On  the  20th  of  December,  1843,  the  plaintiff  was  appointed  one  of  the 
assignees  of  the  estate  and  effects  of  the  defendant ;  and  in  January,  1847,  a 
dividend  was  declared,  of  which  the  plaintiff'  received  a  certain  sum.  On  the 
10th  of  March,  1848,  the  defendant's  goods  were  seized  under  the  writ  of  fieri 
facias  above  mentioned. 

The  case  was  argned  in  the  present  term,  (May  27)  before  Alderson,  B.,  and 
Eolfe,  B.,  by 

Atherton,  in  suppoit  of  the  summons.  The  defendant  is  entitled  to  protection 
under  the  10th  section  of  the  5  &  6  Vict.  c.  116.  It  will  be  contended,  on  the  part 
of  the  plaintiff,  that  this  order  for  protection  protects  the  person  of  the  insolvent 
only.  [Alderson,  B.  That  question  is  at  the  present  moment  before  this  Court. 
Assuming  that  the  order  is  pleadable  in  bar  as  a  defence  to  an  action,  under  the 
10th  section  of  the  act  in  question,  you  may  proceed  to  the  question  whether,  under 
the  facts  of  this  case,  the  defendant  is  entitled  to  the  relief  he  asks.]  In  the  case  of 
Daris  v.  Sluvphy  (1  B.  &  Ad.  54),  [515]  which  was  like  the  present,  and  where  the 
defendant  was  a  bankrupt,  the  Court  interfered  and  set  aside  the  fieri  facias.  That 
was  under  the  6  Geo.  4,  c.  16,  s.  121,  which  enacts,  that  a  bankrupt  shall  be  dis- 
charged from  all  debts  due  by  him  when  he  became  bankrupt,  and  from  all  claims  and 
demands  thereby  made  proveable  under  the  commission,  in  ease  he  shall  obtain  his 
certificate.  There  the  goods  of  the  defendant,  a  certificated  bankrupt,  acquired  after 
the  bankruptcy,  having  been  seized  under  a  fieri  facias  issued  upon  a  judgment  in 
respect  of  a  debt  due  before  the  bankruptcy,  the  Court  of  King's  Bench  set  aside  the 
fieri  facias.  So,  in  the  case  of  Barron:  v.  Poile  (1  B.  &  Ad.  629),  the  same  Court 
relieved  the  defendant.  Lord  Tenterden,  C.  J.,  there  said,  "  Whether  the  language 
of  the  126th  section  is  sufliciently  general  to  include  the  present  case  or  not,  does  not 
seem  to  me  to  be  very  material ;  it  points  out  the  course  of  proceeding  in  particular 
instances,  but  it  cannot  control  the  general  words  of  the  121st  section;  and  it  being 
manifest  that  the  plaintiff's  demand  is  one  which  might  have  been  proved  under  the 
commission,  I  think  we  should  not  give  effect  to  the  words  of  that  section,  which 
provides  that  the  bankrupt  obtaining  his  certificate  shall  be  discharged  from  every 
demand  proveable  under  the  commission,  if  we  were  to  reject  the  present  application, 
and  put  the  defendant  to  the  course  which  has  been  suggested,"  namely,  to  an  audita 
querela.  The  37th  section  of  the  5  &  6  Vict.  c.  122,  is  a  re-enactment  of  the  121st 
section  of  the  6  Geo.  4,  c.  16.  Now,  although  there  was  no  express  enactment  as  to 
after-acquired  property  in  the  6  Geo.  4,  c.  16,  yet  the  Court  granted  relief.  The  laws 
of  bankruptcy  and  insolvency  bear  a  strong  analogy  in  many  respects.  The  provisions 
for  the  vesting  of  the  insolvent's  property  in  the  assignees,  under  the  7th  and  9th 
sections  of  5  &  6  Vict.  e.  116,  are  similar  to  those  under  the  bankrupt  law,  by  which 
[516]  a  bankrupt's  property  is  vested  in  the  oflicial  assignees;  and  the  8th  section 
expressly  refers  to  the  Bankrupt  Act  (1  &  2  Will.  4,  c.  56)  as  to  the  registry  of  the 
certificate  of  the  appointment  of  the  assignees.  The  eases  of  insolvency  and  bank- 
rupty  are  analogous  for  the  purposes  of  this  application,  and  the  defendant  is  entitled 
to  the  same  relief  as  he  would  have  obtained  had  he  been  a  bankrupt 

H.  Hill,  contra.  If  the  Court  should  be  of  opinion  that  the  defendant  is  entitled 
to  be  relieved  from  the  effect  of  this  writ  of  execution,  on  the  ground  that  the  materials 
of  this  application  would  support  an  audita  querela,  it  will  be  upon  such  terms  as  the 
Court  may  think  fit  to  impose.  In  the  cases  cited  the  Court  imposed  terms  upon  the 
defendant.  The  bankrupt  and  insolvent  law  do  not  bear  that  analogy  for  which  the 
defendant  contends.  There  is  no  provision  in  the  insolvent  acts  to  support  this  applica- 
tion.    The  91st  section  of  the  1  &  2  Vict.  c.  110,  which  is  an  act  in  pari  materia  with 
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the  present,  cont-ains  an  express  provision,  that,  after  discharge,  no  execution  shall 
issue  against  an  insolvent  for  debts  &c.,  to  which  adjudication  extends.  Now,  unless 
the  defendant  can  plead  the  defence  in  bar,  as  given  by  the  10th  section  of  the  .5  &  6 
Vict.  c.  116,  he  can  obtain  no  relief  under  that  clause.  [Alderson,  B.  The  real 
question  is,  whether  the  defendant,  under  the  present  circumstances,  is  not  entitled  to 
relief  by  an  audita  querela,  under  the  10th  section  ;  and  if  he  is,  whether  we  cannot 
assist  him  without  putting  him  to  the  expense  of  this  step,  at  the  same  time  being  at 
liberty  to  impose  such  terms  as  may  be  in  our  discretion.  I  believe  that  this  Court 
does  not  altogether  agree  with  the  decision  of  the  Court  of  Common  Pleas  in  the  case 
of  Toomer  v.  Gingell  (3  C.  B.  322).]  The  121st  section  of  the  6  Geo.  4,  c.  16,  enacts, 
that  "the  bankrupt  shall  be  discharged  from  all  debts  due  by  him  when  he  became 
bank-[517]-rupt."  There  is  no  such  expression  as  discharged  in  the  10th  section  of 
the  5  &  6  Vict.  c.  116,  the  words  being,  "if  any  suit  or  action  is  brought  &c.,  it  shall 
be  a  sufficient  plea  in  bar."     The  analogy  between  the  acts  does  not  hold  good. 

Atherton  replied. 

Alderson,  B.  Assuming  that  the  order  which  the  defendant  obtained  protects 
his  property,  and  could  be  pleaded  under  the  10th  section  of  the  stat.  5  &  6  Vict.  c.  116, 
in  bar  of  an  action  brought  against  him  in  respect  of  a  debt  due  before  the  filing  of  the 
petition,  I  think  that  he  is  entitled  to  relief  by  audita  querela,  and,  therefore,  that  we 
may  aiibrd  him  relief  on  motion  also.  Should,  therefore,  the  Court  be  of  opinion  that 
this  order  is  so  pleadable  in  bar,  the  present  rule  will  be  absolute  to  set  aside  the  writ 
of  fieri  facias  and  the  execution,  but  without  costs  ;  the  defendant  undertaking  to 
bring  no  action. 

KoLFE,  B.,  concurred. 

Cur.  adv.  vult. 

The  judgment  of  the  Court,  in  the  case  of  PJatel  v.  Bevill,  was  now  delivered  by 

EoLFE,  B.  (After  stating  the  pleadings,  his  Lordship  proceeded) : — In  the  course 
of  the  aigument,  the  Couit  intimated  its  opinion  that  the  plea  was  sufficient  in  form, 
and  stated  all  that  by  the  statute  of  the  5  &  6  Vict  e.  116,  s.  10,  was  required  to 
constitute  a  good  defence. 

The  only  remaining  question  was,  whether  a  final  order,  obtained  under  the  7  i%  8 
Vict.  c.  96,  constitutes  an  absolute  bar  to  an  action  for  the  debts  as  to  which  it  is  a 
protection,  or  operates  only  as  a  protection  to  the  person  of  the  insolvent  ;  in  which 
latter  case  it  ought  not  to  be  pleaded  [518]  as  an  absolute  bar,  but  specially  in  bar  of 
execution  against  the  person  only. 

We  are  of  opinion  that  it  is  an  absolute  bar,  and  consequently  our  judgment  must 
be  for  the  defendant.  We  have  to  construe  the  provisions  of  two  acts  of  Parliament 
which  are  by  no  means  clearly  expressed,  especially  the  latter,  the  wording  of  which, 
particularly  of  the  form  given  in  the  schedule  for  the  order  of  protection,  is  likely  to 
mislead  the  reader ;  but,  on  a  careful  consideration  of  the  clauses  of  both  acts,  we 
think  the  intention  of  the  legislature  is  sufficiently  plain,  and  that  there  is  no  difference 
in  the  legal  effect  of  the  final  order  given  under  the  second,  from  that  given  under  the 
first  act,  as  to  the  discharge  of  the  insolvent. 

In  both,  we  are  of  opinion  that  it  constitutes  an  absolute  bar  to  the  actions  in 
respect  of  which  it  is  a  protection,  as  it  is  admitted  it  did  under  the  first  act.  The 
last  act  terms  the  final  order  to  be  made  "  under  the  provisions  of  the  said  act,  as 
amended  by  this  act,"  (sect.  22).  The  section  then  proceeds  to  define  from  what  debts 
the  person  is  to  be  protected,  (adopting  the  language  of  the  old  Insolvent  Act,  7  Geo.  4, 
c.  .57,  s.  46),  and  directs  the  form  in  the  schedule  to  be  followed  ;  but  the  power  of 
making  the  final  order  arises  from  the  former  act,  and  its  effect  is  the  same  as  under 
the  former  act,  except  so  far  as  it  is  varied  by  the  latter.  Sect.  74  of  the  latter  act 
directs,  that  nothing  therein  contained  shall  be  construed  to  repeal,  affect,  or  in  any 
manner  alter  the  provisions  of  the  5  &  6  Vict.,  "except  so  far  as  herein  expressly 
provided,  and  except  so  far  as  the  provisions  of  the  said  recited  act  may  be  inconsistent 
with,  or  at  variance  with  the  pi-ovisions  of  this  act." 

Now,  the  last  act  does  make  certain  express  alterations.  It  provides  a  more  easy 
way  of  petitioning  for  the  protection  from  process  in  the  first  instance  (which  petition  is 
still  to  be  under  the  foimer  act),  for  it  dispenses  with  notice  in  the  Gazette,  &c.  It  also 
provides  for  the  appointment  of  the  creditors'  assignee,  and  the  vesting  of  the  estate 
in  [519]  him  by  the  appointment,  prior  to,  or  at  least  independently  of  the  final  order  ; 
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whereas,  under  the  former  act,  the  creditors'  assignee  had  not  the  estate  vested  in  him 
until  the  final  order,  which,  by  sect.  4,  was  to  be  for  the  protection  of  the  person  of 
the  insolvent,  and  vesting  the  estate  in  the  creditors'  assignee,  and  also  in  the  official 
assignee  to  be  named  by  the  commissioner.  An  alteration  is  made  in  the  effect  of  the 
assignment  to  the  official  or  creditors'  assignee  by  sect.  11,  by  vesting  powers  in  them  ; 
by  sect.  1 7,  vesting  in  them  goods  in  the  apparent  ownership  of  the  insolvent.  But 
with  respect  to  property  acquired  after  the  final  order,  no  alteration  seems  to  have 
been  made.  By  the  first  act,  on  the  passing  of  the  final  order,  all  the  estate  present 
and  future  of  the  insolvent  vests  in  the  assignees,  as  under  a  fiat ;  but  then,  by  sect.  9, 
the  assignees  must  file  a  claim  in  order  to  take  after-acquired  effects,  and  cannot  take 
possession  but  by  an  order  from  the  commissioner  or  the  Court  of  Review :  so  that, 
both  sections  being  read  together,  it  seems  that  the  assignees  take  all  present  property 
absolutely,  and  have  a  right  to  obtain  all  that  is  subsequently  acquired  by  the  insolvent. 
This  is  the  only  way  of  reconciling  these  contradictory  clauses. 

The  4th  section,  explained  by  the  73rd,  leaves  no  doubt  on  this  question  under  the 
second  act,  for  the  appointment  vests  the  property  of  the  insolvent,  that  is,  all  present 
and  future  estate  which  shall  come  to  him,  before  he  shall  have  obtained  the  final  order, 
leaving  all  subsequently-acquired  property  to  be  dealt  with  under  the  former  act,  for 
the  9th  section  of  that  act  is  certainly  not  repealed. 

In  our  view,  the  rights  of  the  assignees  to  after-acquired  property  are  the  same 
under  both  acts.  The  alterations  above  noticed,  and  others,  are  made  by  the  7  &  8 
Vict.  :  but  that  statute  makes  no  alteration  in  the  effect  of  the  order  as  a  defence — at 
least,  no  express  alteration  ;  and  it  leaves  the  10th  section,  which  gives  the  defence, 
unrepealed.  Nor  is  there  any  enactment  in  the  new  statute  which  is  in-[520]  consistent 
with  the  provision  that  the  final  order  should  constitute  a  sufficient  plea  in  bar  ;  and 
therefore,  by  the  7th  section,  that  provision  must  still  be  in  full  force.  If  the  former 
act  had  vested  all  subsequentlj'-acquired  property  in  the  assignees,  and  the  latter  act 
had  altered  this,  there  would  have  been  ground  for  the  implication  that  the  legis- 
lature meant  to  do  away  with  the  absolute  defence  given  by  the  10th  section,  and  to 
leave  the  creditors  to  take  their  remedies  against  subsequently-acquired  property  by  a 
fieri  facias. 

But  we  think  the  rights  of  the  assignees  to  after-acquired  property  are  not  affected, 
and  consequently  that  such  implication  does  not  arise ;  and  there  is  therefore  uo  incon- 
sistency or  variance  between  the  first  and  secoud  act  in  this  respect  to  authorise  us  to 
repeal  the  10th  section,  as  being  impliedly  repealed  by  the  new  act 

The  form  given  by  the  schedule,  it  is  true,  protects  expressly  the  person  only  ;  and 
the  giving  such  a  form  is  no  doubt  an  incautious  mode  of  legislating,  and  is  calculated 
to  mislead.  But  then  the  fioal  order  directed  by  the  first  act  is  no  more  than  an  order 
of  protection  of  the  person.  Sect.  4  says  the  order  shall  be  called  a  final  order,  and 
shall  be  for  the  protection  of  the  person  from  process,  and  for  vesting  of  the  estate, 
which  latter  operation  is  now  otherwise  provided  for ;  but  its  effect  as  a  measure  of 
protection  is  only  in  terms  for  the  protection  of  the  person — not  a  word  is  directed  to 
be  introduced  that  imports  any  protection  but  that  of  the  person  in  the  order  itself. 
The  privilege  of  pleading  it  in  bar  arises  entirely  from  the  10th  section,  which  describes 
the  legal  effect  of  such  an  order  as  "  an  order  for  protection  and  distribution  " — a  very 
inaccurate  expression,  no  doubt ;  for  there  is  nothing  in  the  order,  as  required  by  the 
first  act  in  general  terms,  and  particularly  directed  in  the  schedule  to  the  second  act, 
which  takes  notice  of  a  distribution,  or  requires  it.  The  final  order  under  the  second 
act  is  not  an  order  for  distribution  ;  but  neither  was  the  final  order  [521]  required  by 
the  first  act ;  and  if  the  10th  section  allows  the  order  to  be  pleaded  in  inapposite  terms, 
the  same  direction  must  be  followed  as  to  that  required  by  the  second ;  and  it  may 
also  be  pleaded  in  the  same  inapposite  terms. 

Considering  the  two  acts  together  as  one  system,  we  see  no  reason  to  suppose  that 
the  legislature,  which  clearly  meant  to  give  facilities  to  the  debtor  to  obtain  his  dis- 
charge, intended  also  to  limit  the  operation  of  that  discharge  under  the  new  act,  all 
his  property,  present  and  future,  being  disposed  of  for  the  benefit  of  creditors  in  the 
same  way  in  both  acts.  We  think  that  the  legal  ettect  of  the  discharge  is  the  same  in 
both  acts,  and  that  the  effect  inartificially  described  in  the  10th  section  belongs  just  as 
much  to  an  order  under  the  second  as  under  the  first  act.  This  view  of  the  two  acts 
differs  from  that  which  my  Brother  Maule  is  reported  to  have  taken  in  the  case  of 
Towner  v.  Gmgell  (3  C.  B"  322).     The  question  in  that  case  was  not  fully  argued,  the 
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learned  counsel  for  the  defendaut  having,  after  taking  time,  acted  upon  the  inipi  ession, 
as  to  the  meaning  of  the  second  act,  which  its  language  is,  at  first  sight,  so  likely  to 
create,  and  abandoned  the  argument. 

Upon  the  best  consideration  we  can  give  to  these  acts,  we  think  that  the  impression 
was  a  wrong  one,  and  that  the  effect  of  the  final  ordei'  is  the  same  under  both  acl.s. 

Judgment  for  the  defendant. 

His  Lordship  then  added  : — The  case  of  Jticubs  v.  Hyde  is  decided  by  this  ;  and  the 
rule  must  be  absolute. 

Kulc  absolute. 

[522J  MoUNSEY  AND  ANOTHER  V.  rERROTT.  June  5,  1!^48. — A  declaration  statetl, 
that  it  was  agreed  between  the  plaintiff'  and  the  defendant  that  the  defendant 
should  buy  of  the  plaintiff's,  and  the  plaintiffs  sell  to  the  defendant,  1000  barrels  of 
flour,  to  arrive  at  Liverpool  by  a  vessel  called  the  "  Hottinguer"  from  New  York  ; 
that  should  the  vessel  be  lost  before  arriving  at  Liverpool,  the  sale  should  be  void. 
Averment,  that  the  vessel  was  not  lost,  but  did  arrive  at  Liverpool  from  Now 
York,  having  on  board  1000  barrels  of  flour.  Breach,  that  the  defendant  would 
not  accept  the  flour.  Plea,  that  the  "Hottinguer"  was  one  of  a  line  of  packet 
ships  sailing  from  New  York  to  Liverpool  at  fixed  periods,  published  and  known 
beforehand  amongst  merchants  at  Liverpool :  that  the  "  Hottinguer  "  was  to  have 
set  sail  from  New  York  for  Livei'pool  three  weeks  before  the  said  agreement,  and 
was  at  the  time  of  the  agreement  e.xpected  to  arrive  at  Liverpool  within  a  week 
after,  and  that  it  had  been  published,  and  was  believed  amongst  merchants  at 
Liverpool,  that  the  vessel  was  to  arrive  there  in  the  course  of  the  said  voyage,  and 
that  the  vessel  was  then  performing  such  voyage,  which  was  the  voyage  in  this 
plea  mentioned  :  that  the  plaintiff's  had  notice  of  the  premises,  and  made  the 
agreement  with  reference  to  the  voyage  in  this  plea  mentioned,  and  under  the 
belief  that  the  '  Hottinguer  "  had  sailed  from  New  York  :  that  the  "  Hottinguer  " 
had  not  at  the  time  of  the  agreement,  nor  did  she  at  any  time,  set  sail  on  the 
voyage  in  the  plea  mentioned,  but  the  proprietors  of  the  said  line  of  packet  ships 
had,  without  the  knowledge  of  the  plaintills  or  the  defendant,  substituted  another 
vessel  for  the  "  Hottinguer,"  for  the  performance  of  the  said  voyage,  which  vessel 
afterwards  arrived  at  Liverpool  :  by  reason  whereof  the  defendant  refused  to 
accept  and  pay  for  the  flour: — Held,  that  the  plea  amounted  to  an  argumentative 
denial  of  the  contract  set  out  in  the  declaration,  and  was  therefore  bad  on  special 
demurrer. 

[S.  C.  17  L.  J.  Ex.  -281.] 

Assumpsit.  The  declaration  stated,  that,  by  an  agreement  made  between  the  plain- 
tiff's and  the  defendant,  it  was  agreed  that  the  defendant  should  buy  of  the  plaintiffs, 
and  that  the  plaintiff's  should  sell  to  the  defendant,  one  thousand  barrels  of  superfine 
Western  Canal  flour,  to  arrive  at  the  port  of  Liverpool  by  a  certain  vessel  called  the 
"  Hottinguer,"  from  New  York,  at  the  rate  or  price  of  21.  3s.  6d.  for  every  one  hundred 
and  ninety-six  pounds,  the  flour  to  be  taken  from  the  quay  at  the  port  of  Liverpool ; 
and  that  should  the  said  vessel  be  lost  before  arriving  at  the  said  port  of  Liverpool,  the 
sale  should  be  void.  The  declai-ation  then  alleged  mutual  promises,  and  averred,  that 
although  the  said  vessel  was  not  lost  befoi-e  arriving  at  the  said  port  of  Liverpool,  and 
afterwards,  and  before  the  commencement  of  the  suit,  did  arrive  at  the  port  of  Liverpool 
from  New  York,  having  on  board  divers,  to  wit,  one  thousand  barrels  of  superfine 
Western  Canal  flour,  and  the  said  flour  was  then  landed  on  the  said  quay  at  the  port 
aforesaid  ;  and  although  the  plaintiff's  were  ready  and  willing  to  deliver  the  said  flour 
yet  the  defendant  would  not  accept  or  pay  the  same. 

Fifth  plea : — That  the  said  vessel  called  the  Hottinguer,  at  the  time  of  the  making 
of  the  said  agreement,  was  one  of  a  line  of  packet  ships  sailing  from  New  York  to 
Liver-[523]-pool,  and  from  Liverpool  to  New  York,  at  certain  fixed  periods,  published 
and  known  beforehand  amongst  merchants  and  traders  at  Liverpool  ;  and  that  the 
'I  Hottinguer"  was,  according  to  the  ordinary  course  and  times  of  sailing  of  the  said 
line  of  packet  ships,  to  have  set  sail  fi-om  New  York  for  Liverpool  at  a  certain  time, 
to  wit,  three  weeks  before  the  time  of  the  making  of  the  said  agreement,  and  wa.s, 
at  the  time  of  the  making  of  the  said  agreement,  expected  to  arrive  at  Liverpool  within 
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one  week  after  the  time  of  the  making  of  the  said  agreement ;  and  that,  at  the  time 
of  the  making  of  the  said  agreement,  it  had  been  published,  and  was  believed  amongst 
merchants  and  traders  at  Liverpool,  that  the  said  vessel  was  to  arrive  at  Liverpool 
in  the  course  of  the  said  last-mentioned  voyage,  and  that  the  said  vessel  was  then 
performing  such  voyage ;  and  that  the  voyage  in  the  course  of  which  the  said  vessel 
■was  to  arrive,  as  in  the  said  agreement  mentioned,  was  the  voyage  of  the  said  vessel 
in  this  plea  mentioned,  and  not  any  other  or  different  voyage  :  that,  at  the  time  of 
the  making  of  the  said  agreement  between  the  plaintiffs  and  the  defendant,  the 
plaintiffs  and  defendant  had  notice  of  all  the  premises  in  this  plea  aforesaid,  and  made 
the  said  agreement  with  reference  to  the  voyage  in  this  plea  mentioned,  and  under 
the  belief  that  the  "  Hottinguer "  had  then  sailed  from  New  York  to  Liverpool  on 
the  said  voyage:  that  the  "Hottinguer"  had  not,  at  the  time  when  the  said  agree- 
ment was  so  made,  set  sail,  nor  did  she  at  any  time  set  sail  upon  the  said  voyage  in 
this  plea  mentioned,  but,  on  the  contrary  thereof,  the  proprietors  of  the  said  line  of 
packet  ships  had,  without  the  knowledge  of  the  plaintiffs  or  the  defendant,  before  the 
time  of  the  making  of  the  said  agreement,  to  wit,  on  &c.,  being  the  day  when  the 
"Hottinguer"  was  so  to  have  set  sail  from  New  York,  substituted  another  vessel  for 
the  "  Hottinguer  "  for  the  performance  of  the  said  voyage  which  was  so  as  aforesaid 
expected  to  be  performed  by  the  "  Hottinguer,"  and  then  caused  the  said  other  vessel 
to  set  sail  from  New  [524]  York  for  Liverpool,  instead  of  the  "  Hottinguer  " ;  and 
which  same  vessel  afterwards,  and  within  a  short  time  after  the  making  of  the  said 
agreement,  to  wit,  on  &c.,  duly  arrived  at  Liverpool :  that,  at  the  time  of  the  making 
of  the  said  agreement,  the  "  Hottinguer  "  was  at  New  York,  without  having  any  of 
the  said  barrels  of  flour  on  board,  and  did  not  take  the  said  barrels  of  flour,  or  any  of 
them,  on  board  until  a  long  time  after  the  making  of  the  said  agreement,  to  wit, 
until  &c.,  when  the  "Hottinguer"  took  the  said  barrels  of  flour  on  board,  and  set 
sail  from  New  York  to  Liverpool,  on  another  and  different  voyage  from  the  voyage 
in  the  course  of  which  the  said  vessel  was  expected  to  arrive  as  in  the  said  agreement 
mentioned,  and  afterwards,  to  wit,  on  &c.,  arrived  at  Liverpool,  with  the  said  barrels 
on  board,  in  the  course  of  the  said  last-mentioned  voyage ;  and  by  reason  of  the 
premises  the  defendant  became  entitled  to  refuse  to  accept  and  pay  for,  and  did  refuse 
to  accept  and  pay  for,  the  said  barrels  of  flour.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others)  that  it  is  not  stated  with 
sufficient  certainty  how  the  said  agreement  was  made  with  reference  to  the  voyage  in 
the  plea  mentioned  :  and  that  the  plea  amounts  to  a  denial  of  the  agreement  and 
promise  as  alleged.(«)     Joinder  in  demurrer. 

[525]  Cowling,  in  support  of  the  demurrer.  The  plea  in  substance  is,  that  the 
contract  was  conclitional  on  the  performance  of  a  particular  voyage  commenced  on  a 
particular  day.  According  to  that  defence,  if  the  vessel  sailed  a  day  later,  though 
it  arrived  earlier,  but  not  on  that  voj'age,  the  contract  would  be  void.  The  plea, 
then,  amounts  to  the  general  issue,  for  it  states  a  different  contract  from  that  set  out 
in  the  declaration.  The  allegation  in  the  plea,  that  the  barrels  of  flour  were  not  on 
board  at  the  time  the  contract  was  made,  is  mere  irrelevant  matter.  But  even  if  the 
plea  be  not  objectionable  on  the  ground  that  it  amounts  to  the  general  issue,  it  is  bad 
as  an  avoidance  by  immaterial  matter,  for  it  only  alleges  that  the  parties  made  the 
agreement  "with  reference  to"  a  particular  voyage,  and  "under  the  belief"  that  the 
vessel  had  sailed.  No  precise  meaning  can  be  attached  to  those  terms  ;  thei'e  is  no 
explanation  of  the  grounds  of  belief,  nor  does  the  plea  contain  any  allegation  of  fraud 
or  misrepresentation.     The  declaration  does  not  aver  that  any  particular  voyage,  was 

(a)  The  defendant's  chief  points  were — Fiist,  that,  according  to  the  true  con- 
struction of  the  contract,  he  was  only  obliged  to  accept  flour  brought  to  Liverpool  in 
the  "  Hottinguer,"  in  the  course  of  the  voyage  the  "Hottinguer"  was  performing,  or 
was  believed  to  be  performing,  at  the  time  the  contract  was  made  ;  and  that  the  plea 
shews  that  the  "Hottinguer"  never  did  arrive  with  flour  in  the  course  of  that  voyage. 
Secondly,  that  where  a  contract  is  made  to  purchase  goods  to  arrive  at  a  particular 
port  by  a  particular  ship,  the  words  used  necessarily  imply  that  some  particular 
voyage  is  in  the  contemplation  of  the  parties,  in  the  course  of  which  the  ship  is  to 
arrive  at  the  port  named  ;  and  when  the  circumstances  in  which  the  ship  is  at  the 
time  the  contract  is  made  are  shewn,  the  contract  attaches  to  the  particular  voyage 
in  which  the  ship  is  shewn  then  to  have  been  engaged. 
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then  Ijelicved  to  be  in  conrse  of  performance ;  therefore  the  plea,  proceeding  on  that 
assumption,  is  bad.  There  is  no  ground  for  saying  that  a  contract  of  this  kind  neces- 
sarily implies  some  particular  voyage.  The  meaning  is,  that  the  defendant  will 
receive  the  flour  whenever  a  certain  vessel,  known  to  Ije  at  New  York,  shall  arrive 
at  Liverpool.  Where  the  parties  intend  to  limit  the  time,  it  is  usual  to  do  so  in  terms  : 
Akwijn  V.  I'rym-  (R.  &  M.  406),  Lovatl  v.  HainiUon  (5  M.  &  W.  639).  In  contracts  of 
this  nature  there  is  a  double  condition,  namely,  the  arrival  of  the  vessel,  with  the 
specified  cai-go  on  board  ;  Johnson  v.  MaaJonald  (9  M.  &  W.  600).  It  is  now  sought 
to  import  a  third  condition,  namely,  the  sailing  of  the  vessel  on  a  particular  day. 

Crompton,  contra.  The  plea  is  good.  The  contract  is  conditional  upon  the  sailing 
of  the  vessel  on  the  particular  [526]  voyage  with  reference  to  which  the  parties  con- 
tracted. The  plea  shews  that  the  vessel  did  not  arrive  on  that  voyage.  Either  the 
declaration  is  bad  for  not  shewing  the  arrival  of  the  vessel  on  that  voyage,  or  the 
plea  is  good  for  shewing  its  non-arrival.  Perhaps  the  plea  may  amount  to  an  informal 
traverse  of  the  arrival,  but  that  objection  is  not  specially  pointed  out.  Johnson  v. 
3[aalonald  (9  M.  &  W.  600)  expressly  decided  that  the  words  "  to  arrive  "  must  be 
construed  as  a  condition.  That  condition  is  not  satisfied  by  the  arrival  of  the  vessel 
on  any  vo^'age  at  any  time,  but  only  on  the  particular  voyage  contemplated  by  the 
parties  to  the  contract.  As  the  price  of  goocls  continually  changes,  any  delay  might 
entirely  alter  the  relation  of  the  parties.  [Alderson,  B.  The  plea  refers  to  a  voyage 
in  which  the  vessel  was  then  engaged  :  that  is  a  different  contract  from  that  set  out 
in  the  declaration.] 

Per  Curiam. (A)     There  must  be 

Judgment  for  the  plaintiff. 

[527]  W.\LKER,  Barber,  and  Another  v.  Macdonald.  June  8,  1848.— A  bill 
of  exchange,  having  been  indorsed  in  blank,  was  afterwards  indorsed  by  the 
defendant  specially  to  "Barber  and  Walker  &  Co."  The  plaintiffs,  who  carried 
on  business  under  the  respective  firms  of  "  Barber  and  Walker  &  Co."  and  "  The 
Eastwood  Company,"  indorsed  the  bill  by  the  name  of  "  The  Eastwood  Company." 
The  bill  was  dulj'  pr'csented,  but  payment  refused  for  want  of  an  indorsement 
by  "  Farber  and  Walker  &  Co.  :  " — Held,  that,  the  bill  having  been  indorsed  in 
blank,  its  negotiability  could  not  afterwards  be  restrained  by  a  special  indorse- 
ment, and  that  the  presentment  was  such  as  to  render  the  defendant  liable  on 
his  indorsement  to  the  plaintilf. 

[S.  C.  17  L.  J.  Ex.  373.] 

This  was  an  action  of  debt  by  the  indorsees  against  the  indorser  of  a  bill  of 
exchange,  dated  the  2181  October,  1846,  and  drawn  by  E  Bliss  upon,  and  accepted 
by,  J.  Williams,  for  payment  to  the  order  of  E.  Bliss  of  861.  18s.  4d.,  four  months 
after  date.  The  declaration  stated,  that  E.  Bliss  indorsed  the  bill  to  J.  Crowley  it  Co. ; 
that  J.  Crowley  &  Co.  indorsed  the  bill  to  S.  F.  Stevens  ;  that  S.  F.  Stevens  indorsed 
it  to  Bartlett,  Perrott,  &  Co. ;  that  Bartlett,  Perrott,  &  Co.  indorsed  it  to  the  defen- 
dant, and  that  the  defendant  indorsed  it  to  the  plaintiffs.  The  defendant  pleaded, 
first,  a  denial  of  the  indorsement  by  him  to  the  plaintiffs;  secondly,  a  traverse  of 
presentment  for  payment;  and  thirdly,  no  notice  of  dishonour. 

The  cause  came  on  for  trial  before  Parke,  B.,  at  the  Middlesex  Sittings  in  Trinity 
Term,  1847,  when  a  verdict  was  found  for  the  plaintiffs  for  the  amount  of  the  bill  and 
interest,  subject  to  the  opinion  of  the  Couit  upon  the  following  case  :  — 

The  plaintifl's  produced  and  read  at  the  trial  the  bill  of  exchange  mentioned  in 
the  pleadings,  and  which  was  as  follows  : — 

"861.   18s.  4d.  "London,  21st  October,  1846. 

"  Four  months  after  date  pay  to  my  order  eighty-six  pounds,  eighteen  shillings, 
and  fourpence,  value  received. 

"(Perpron.)  Edwin  Buss. 

"Chas.  Jeffrys. 
"To  Mr.  John  Williams,  brushmaker,  Cheltenham." 

{b)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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The  indorsements  were  as  follows  : — 

"  Per  proc.  Edwin  Bliss,  Charles  Jeffrys ;  James  Crowley  &  Co. ;  Samuel  F. 
Stephens  ;  Bartlett,  Perrott,  &  Co. 

"  Pay  Messrs.  Barker  and  Walker  &  Co.,  or  order  :  W.  [528]  Macdonald.  Barber 
and  Walker  &  Co.  Per  proc.  of  the  Eastwood  Company  :  Thomas  Goodwill.  Per 
proc,  Nottingham  and  Notts  Banking  Company  :  Ade.  Lasalle,  pro  manager. 

"  Pay  Messrs.  Omerod  &  Hardcastle,  or  order :  Elliott  &  Cragg.  Omerod  and 
Hardcastle." 

There  was  also  a  reference,  in  case  of  need,  at  the  bottom  of  the  back  of  the  bill, 
as  follows  :— "  At  Cunliffe's." 

The  above  indorsement,  in  the  name  of  "  Barber  and  Walker  &  Co.,"  was  not  on 
the  bill  prior  to  or  at  the  time  when  it  was  presented  for  payment,  but  was  written 
on  the  bill  afterwards,  under  the  circumstances  hereinafter  stated.  The  bill  of 
exchange  in  question  was  drawn  and  indorsed  as  mentioned  in  the  declaration,  and 
was,  previously  to  its  being  presented  for  payment  as  hereinafter  mentioned,  accepted 
by  the  drawee,  payable  at  the  London  and  Westminster  Bank.  The  indorsement  by 
the  defendant  to  the  plaintitis  was  a  special  indorsement  in  the  words  and  figures 
following: — "Pay  Messrs.  Barber  and  Walker  &  Co.,  or  order.  W.  Macdonald." 
When  the  bill  became  due  it  was  in  the  hands  of  Messrs.  Jones  Lloyd  &  Co.,  bankers, 
of  London,  as  holders  thereof.  The  bill  was  presented  on  their  behalf  for  payment, 
when  due,  at  the  London  and  Westminster  Bank,  and  payment  was  refused  by  such 
bank,  the  answer  then  given  by  them  being  "  No  advice,"  which  is  the  usual  answer 
when  country  bills  are  refused  payment,  and  that  answer  was  given  at  once,  without 
referring  to  the  indorsements.  At  the  time  of  such  presentment  the  indorsement 
"  Barber  and  Walker  &  Co  "  was  not  on  the  bill,  but  that  indorsement  was  placed 
thereon,  under  the  circumstances  hereinafter  stated  ;  all  the  other  indorsements  above 
set  out  were  on  the  bill  at  the  time  of  the  said  presentment.  After  the  dishonour, 
Messi-s.  Jones  Lloyd  &  Co.  took  the  bill  to  Messrs.  Cunliffe  &  Co.,  but  they  refused 
to  take  up  such  bill,  in  consequence,  as  they  stated,  of  the  want  of  an  indorse-[529]- 
ment  in  the  name  of  "  Barber  and  Walker  &  Co."  Due  notice  of  dishonour  was 
given  to  the  defendant  by  the  plaintiffs,  and  in  due  time.  The  defendant  afterwards 
sent  a  letter  to  the  plaintiffs,  requesting  them  to  write  the  indorsement  of  "  Barber 
and  Walker  &  Co."  on  the  bill.  The  plaintiffs,  after  receipt  and  in  consequence  of 
that  letter,  wrote  the  indorsement  of  "  Barber  and  Walker  &  Co."  on  the  bill,  in  the 
manner  in  which  the  same  now  appears,  as  stated  in  this  case,  and  immediately  returned 
the  bill  to  the  defendant,  who  thereupon  returned  the  same  to  the  plaintiffs.  The 
plaintiffs  proved  at  the  trial  that  they  were  the  parties,  and  the  only  parties,  con- 
stituting the  several  firms  of  Barber  and  Walker  &  Co.,  and  the  Eastwood  Company, 
and  that  these  firms  respectively  carried  on  the  business  of  two  separate  collieries  ; 
but  the  business  of  both  the  said  firms  was  carried  on  by  the  said  plaintiffs  at  the 
same  place  of  business  in  Nottinghamshire,  and  the  object  of  using  the  names  of  the 
two  firms  was  to  keep  the  accounts  of  the  two  collieries  distinct.  The  plaintiffs  also 
proved  that  Thomas  Goodwill,  the  party  who  indorsed  the  bill  for  the  plaintiffs  under 
the  name  of  the  Eastwood  Compatiy,  was  authorised  by  the  plaintiffs  to  indorse  bills 
for  them,  and  was  in  the  habit  of  so  indorsing  bills  in  the  name  of  both  firms, ^  The 
following  evidence  was  offered  by  the  defendant,  and  objected  to  by  the  plaintiffs,  and 
was  leceived  by  the  learned  judge,  subject  to  the  opinion  of  this  Court  as  to  its  being 
admissible,  and  is  to  be  considered  and  treated  as  part  of  the  case  only  in  the  event 
of  the  Court  being  of  opinion  that  it  was  admissible  evidence  for  the  defendant. 
Several  clerks  in  banking-houses  in  London  were  called  for  the  defendant,  and  stated 
that  it  was  the  usage  and  custom  of  merchants,  and  of  merchants  and  bankers,  in 
London,  that  when  bills  of  exchange  were  specially  indorsed  to  any  parties  by  a 
particular  name  or  firm,  the  same  name  or  firm  should  be  used  in  the  indorsement  by 
such  last-mentioned  parties,  and  that  it  was  the  usage  of  London  bankers  not  [530] 
to  pay  bills  indorsed  by  any  parties  in  a  different  form  or  manner  from  that  in  which 
they  had  been  previously  indorsed  to  such  parties,  not  even  if  the  deviation  was  only 
in  a  single  letter. 

The"  question  for  the  opinion  of  the  Court  is,  whether  the  presentment  of  the  bill, 
indorsed  as  above  stated,  was  sufficient  as  against  the  defendant,  and  whether  the 
defendant  is  liable  to  the  present  plaintiff's,  under  the  circumstances  in  this  action.     If 
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the  Court  shrill  be  of  opinion  in  the  affirmative,  the  verdict  for  the  plaintiffs  is  to  stand 
for  the  amount  of  the  principal  and  interest  until  final  judgment.  If  the  Court  shall 
be  of  opinion  in  the  negative,  a  nonsuit  is  to  be  entered  ;  and  either  party,  with  the 
consent  of  the  Court,  is  to  be  at  liberty  to  convert  this  case  into  a  special  verdict. 

Croniptoii  argued  for  the  plaintiff's  (.Tune  7th).  The  defendant  is  liable  upon  his 
indorsement.  The  question  arises  on  the  presentment,  which,  it  is  said,  cannot  be 
good,  because  by  custom  London  bankers  do  not  pay  bills  unless  the  title  is  traced. 
But  it  is  clear  that  Jones  Lloyd  &  Co.  might  have  given  a  valid  discharge.  [Alder- 
son,  B.  The  presentment  must  be  one  which,  on  the  bill  being  dishonoui-cd,  will 
make  the  defendant  liable  on  his  indorsement.]  Leonard  v.  Wihon  (2  G.  &  M.  589) 
expressly  decided,  that  a  party  to  whom  a  bill  is  specially  indorsed  may,  by  his 
indorsement,  pass  an  interest  in  the  bill,  although  he  indorses  by  a  wi'ong  name.  It 
is  not  true  that  in  all  cases  a  regular  title  must  be  shewn.  Where  a  bill  is  indorsed 
to  a  married  woman,  an  indorsement  by  her  husband  is  good.  A  bill  having  been 
once  indoised  in  blank,  no  subsequent  indorsee  can  restrain  its  negotial)ility  by  a 
special  indorsement:  Smith  v.  Clarice  (1  Peake  N.  P.  C.  29.5). 

Bovill,  for  the  defendant.  It  is  conceded,  that  where  [531]  there  is  a  general 
indorsement  the  acceptor  is  bound  to  pay,  notwithstanding  a  subsequent  special 
indorsement,  for,  as  against  the  acceptor,  presentment  is  unnecessary.  In  the  forms 
of  declarations  prior  to  the  new  rules,  every  statement,  whether  of  the  drawing, 
acceptance,  or  indorsements,  was  alleged  to  be  "  according  to  the  usage  and  custom  of 
merchants  ;"  and  it  was  averred,  that  by  the  indoisements  the  indorser  "then  and 
there  ordered  aTid  appointed  the  sum  of  money  in  the  bill  of  exchange  specified,  to  be 
paid  to  the  indorsee"  (Chit.  Plead.,  p.  152,  5th  ed.).  Here  the  defendant,  by  his 
indorsement,  directs  payment  of  the  bill  upon  the  order  in  wiiting  of  "  Barber  and 
Walker  &  Co."  That  order  was  never  given.  The  declaration  in  substance  alleges, 
that  the  plaintiffs  presented  the  bill  according  to  the  tenor  and  effect  of  the  defen- 
dant's indorsement  to  them  ;  that  the  bill  was  not  paid  by  the  acceptor,  and  therefore 
the  defendant  became  liable  to  pay  it.  The  evidence  shews  that  some  other  persons 
presented  the  bill.  Though  such  presentment  may  be  good  as  against  the  acceptor, 
it  is  not  good  as  against  the  defendant.  [Pollock,  C.  B.  In  Byles  on  Bills  (page 
109,  5th  ed.)  it  is  said,  "  If  a  bill  be  once  indorsed  in  blank,  though  afterwai'ds 
indorsed  in  full,  it  will  still,  as  against  the  di'awer,  the  payee,  the  acceptor,  the  blank 
indorser,  and  all  indorsers  before  him,  be  payable  to  beai'er ;  though,  as  against  the 
special  indorser  himself,  title  must  be  made  through  his  indoisee."  The  case  of  Smith 
V.  Clarice  was  decided  by  Lord  Kenyon,  and  I  never  heard  it  questioned  in  a  court  of 
law  from  that  time  to  this]  The  defendant  cannot  be  charged,  unless  upon  a  present- 
ment by  a  person  making  title  through  him. 

Crompton  replied. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said : — This  was  an  action  upon  a  [532]  bill  of  exchange, 
brought  against  the  defendant,  by  whom  it  had  been  specially  indorsed.  Before  that 
indorsement  the  bill  had  been  indorsed  in  blank,  and  was  therefore  payable  to  beai'er. 
It  was  decided,  in  the  case  of  Smith  v.  Clarke  (1  Peake  N.  P.  C.  295),  that  when  a  bill 
has  been  so  indorsed,  and  is  payable  to  bearer,  no  subsequent  holder  can  restrain  its 
negotialnlity.  That  decision  has  always  been  considered  to  be  a  correct  one,  and  has 
constantly  been  acted  on.  In  the  present  case,  the  bill  in  question  was  indorsed  to  the 
plaintiff's  specially  ;  they  indorsed  it  under  another  name  of  the  firm,  but  that  name 
did  not  correspond  with  the  name  in  which  the  bill  was  indorsed  to  them.  The  bill 
was  presented,  and  the  answer  was  "No  advice."  Notice  of  the  dishonour  of  the  bill 
was  given  to  the  defendant,  and  then  this  action  was  brought  against  him.  The  pleas 
are,  first,  a  denial  of  the  indoisement.  There  is  no  doubt  the  indorsement,  as  laid, 
was  proved,  and  therefore  that  plea  off'ers  no  defence.  The  defence,  if  any,  in  truth 
arises  upon  the  second  plea,  which  is  a  denial  of  the  presentment  of  the  bill  for  pay- 
ment. The  question,  therefore,  is,  whether  the  acceptor  was  bound  to  pay  the  bill 
upon  that  presentment ;  and  we  are  all  clearly  of  opinion  that  he  was  so  bound.  Upon 
referring  to  the  cases,  we  find  that  of  Leonard  v.  JFihon  (2  Cr.  &  M.  589)  to  be 
expressly  in  point.  The  presentment  in  the  plea,  as  was  stated  by  my  Brother 
Alderson,  in  the  course  of  the  argument,  mu.st  be  a  presentment  which  will,  upon  the 
bill  being  dishonoured,  make  the  defendant  liable  on  his  indorsement  to  the  plaintiffs. 
What,  then,  is  the  promise  to  the  plaintiffs'?     The  promise  is,  that  the  indorser  will 
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pay  to  the  indorsee,  and  those  claiming  under  him,  if  the  acceptor  does  not  pay  to  a 
person  entitled  to  call  on  him  for  payment  of  the  bill  when  due.  Here  the  present- 
ment was  by  the  holder,  and  the  holder  was  entitled  to  claim  from  the  acceptor. 
Upon  the  authority,  therefore,  of  the  case  [533]  decided  in  this  court,  and  from  the 
universally  received  opinion  on  this  matter,  we  are  all  of  opinion  that  our  judgment 
must  be  for  the  plaintiffs.  I  may  add,  that  I  am  not  only  stating  what  is  the  opinion 
of  all  the  Court  who  heard  the  arguments,  but  also  that  of  my  Brother  Parke,  who 
tried  the  cause.  As  we  entertain  no  doubt  whatever  upon  the  matter,  and  as  the 
sum  in  dispute  is  so  small  that  it  would  be  absorbed  by  any  further  litigation,  our 
judgment  will  be  .simply  for  the  plaintiffs,  and  there  will  be  no  special  verdict. 
Judgment  for  the  plaintiffs. 

Symonds  v.  Dimsdale.  June  5,  1848. — A  certiorari  to  remove  a  plaint  from  the 
connty  court,  under  the  9  &  10  Vict.  c.  95,  s.  90,  may  issue  upon  an  ex  parte 
application  to  a  judge. —  It  is  no  objection  to  such  writ  that  it  is  tested  in  the 
term  prior  to  that  in  which  it  issued. 

[S.  C.  6  D.  &  I..  17  ;  17  L.  J.  Ex.  247 ;  12  Jur.  485.     See  Cherry  v.  Endean,  1886, 
55  L.  J.  Q.  B.  292 ;  54  L.  T.  763 ;  34  W.  R.  458.] 

This  was  a  rule  calling  on  the  defendant  to  shew  cause  why  an  order  of  Piatt,  B., 
for  a  certiorari  to  the  County  Court  of  Oxford  should  not  be  rescinded,  and  why  the 
writ  of  certiorari  issued  thereon  should  not  be  set  aside,  and  a  procedendo  awarded. 

It  appeared  from  the  affidavits,  that  on  the  3rd  of  May  a  plaint  was  entered  in 
the  County  Court  of  Oxford  by  the  plaintiff',  a  honse-dealer  at  Oxford,  to  recover 
101.  9s.  6d.  for  the  hire  of  horses  and  dog-carts  by  the  defendant  whilst  resident  in 
the  University  as  an  undergraduate.  On  the  20th  of  May  the  defendant  gave  notice, 
under  the  76th  section  of  the  9  &  10  Vict.  c.  95,  that  a  plea  of  infancy  was  filed. 
The  plaintiff  replied  "  necessaries,"  and,  on  the  evening  of  the  23rd  of  May,  served 
the  defendant  with  notice  that  he  intended  to  try  the  cause  by  a  jury  on  the  26th. 
The  24th  being  the  celebration  of  the  Queen's  birthday,  no  judge  attended  at 
Chambers  ;  but  on  the  25th  the  defendant  obtained  the  order  of  Piatt,  B.,  for  leave 
to  issue  a  certiorari  to  remove  the  plaint  into  this  court,  on  the  ground  that  the  ques- 
tion as  to  what  are  necessaries  for  [534]  an  infant  could  not  be  fairly  tried  by  an 
Oxford  jury.  No  notice  of  the  application  was  given  to  the  plaintiff',  and  the  pro- 
ceedings at  Chambers  were  entirely  ex  parte.  The  present  lule  was  obtained  on  two 
grounds  :  first,  that  the  plaintiff  ought  to  have  had  notice  of  the  intention  to  apply 
for  the  certiorari,  so  that  he  might  have  opposed  it  if  he  thought  fit ;  secondly,  that 
the  writ  was  tested  on  the  12th  of  May  (the  last  day  of  Easter  Term),  although  not 
granted  until  the  25th  (being  vacation). 

Whateley  and  Barstow  shewed  cause  (June  14).  The  principal  question  depends 
upon  the  construction  of  the  90th  section  of  the  9  &  10  Vict.  c.  95,  which  enacts, 
"  that  no  plaint  entered  in  any  court  holden  under  this  act  shall  be  removed  or  remov- 
able from  the  said  court  into  any  of  her  Majesty's  superior  courts  of  record,  by  any 
writ  or  process,  unless  the  debt  or  damages  claimed  shall  exceed  51.,  and  then  only  by 
leave  of  a  judge  of  one  of  the  said  superior  courts,  in  cases  which  shall  appear  to  the 
judge  tit  to  be  tried  in  one  of  the  superior  courts,  and  upon  such  terms,  as  to  payment 
of  costs,  giving  secui-ity  for  debt  or  costs,  or  such  other  terms,  as  he  shall  think  fit." 
Under  a  similar  provision  in  other  acts,  the  practice  has  been  to  grant  a  certiorari  on 
an  ex  parte  application  :  Fox  v.  I'^eale  (8  M.  &  \V.  1 26) ;  and  if  a  different  construction 
be  put  on  this  enactment,  it  will  in  many  cases  be  inoperative,  [.\lderson,  B.  A 
defendant  might  have  to  serve  the  summons  in  Northumberland.]  The  section  was 
not  intended  to  limit  the  power  of  the  judge  to  grant  a  certiorari,  but  to  enable  him 
to  impose  terms  on  the  party  applying  for  it.  At  common  law  a  certiorari  is  grant- 
able  as  of  right.  In  Landens  v.  Sheil  (3  Dowl  P.  C.  90),  Littledale,  J.,  says,  "  1  take 
it  that  every  person  is  entitled  to  a  certiorari,  as  he  is  to  a  writ  of  error,  and  the 
Court  will  take  care  that  its  process  shall  not  be  used  for  improper  [535]  purposes. 
Some  years  ago  writs  of  error  were  more  frequent  than  of  late  years ;  and  there  is  no 
doubt  that  many  of  those  sued  out  were  in  fact  for  the  purpose  of  delay ;  but  yet  the 
Courts  would  not  squash  or  set  them  aside,  or  permit  execution  to  be  sued  out,  unless 
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there  w;is  an  admission  of  the  party,  or  something  tantamount  to  it,  that  they  were 
issued  for  the  purpose  of  delay."  The  only  exception  seems  to  be  that  of  a  certiorari 
to  a  court  of  a  county  palatine  (2  Arch.  Prac.  p.  1155).  [Alderson,  B.  That  is  only 
where  execution  cannot  be  obtained  in  the  court  of  the  county  palatine,  which  has 
a  limited  jurisdiction.  Piatt,  B.  A  habeas  corpus  cum  causa,  to  remove  a  cause  from 
the  Palace  Court,  is  obtained  ex  parte,  and  if  improperly  issued  must  be  got  rid  of 
by  a  procedendo.  Pollock,  C.  B.  In  criminal  cases  these  applications  are  always  ex 
parte.  Alderson,  B.  A  certiorari  may  issue  to  remove  an  indictment  thereafter  to 
be  found.]  In  replevin  the  plaint  is  removed  on  an  ex  parte  application.  As  to  the 
other  point,  there  is  no  irregularity  in  the  teste  of  the  writ,  because  writs  of  this 
description  are  always  supposed  to  issue  in  term.  Before  the  Uniformity  of  Process 
Act  it  was  common  to  date  writs  as  of  the  previous  term,  although  prior  to  the  accruing 
of  the  cause  of  action. 

Keating,  in  support  of  the  rule.  The  object  of  the  statute  is,  that  except  in  a  few 
particular  cases,  all  claims  of  debt  for  less  than  201.  shall  be  tried  in  the  inferior  court. 
The  90th  section,  therefore,  provides  that  the  general  policy  of  the  act  shall  not  be 
defeated  unless  under  certain  circumstances,  upon  which  the  judge  is  to  exercise  his 
judgment,  having  all  the  facts  before  him.  In  the  case  of  indictments  the  recognisance 
secures  the  prosecutor  from  any  injury  by  the  removal ;  and  by  the  5  &  6  Will,  i,  c.  33, 
he  is  placed  in  the  same  situation  as  the  defendant,  and  [536]  cannot  obtain  a 
certiorari  without  motion  in  open  court.  Here  the  defendant  should  have  applied  for 
the  writ  when  he  was  served  with  the  summons  from  the  county  court,  and  not  have 
lain  by  until  he  had  notice  of  a  trial  by  jury,  and  then  obtained  an  ex  parte  order. 
The  statute  requires  the  judge  to  determine,  first,  whether  the  plaint  ought  to  be 
removed ;  and  secondly,  upon  what  terms ;  and  it  is  contrary  to  every  principle  that 
his  judgment  should  be  exercised  on  an  ex  parte  application.  [Alderson,  B.  The 
question  is,  whether  the  enactment  does  not  give  the  judge  a  discretion,  which  he  will 
do  well  to  exei'cise  by  hearing  both  parties.  If  they  can  be  conveniently  heard,  it  is 
at  all  times  desirable  that  they  should  be.  In  many  cases,  however,  it  may  be  incon- 
venient: then  does  not  the  act  give  the  judge  a  general  power  to  allow  a  certiorari?] 
He  must  exercise  a  discretion,  which  can  only  be  done  by  hearing  both  parties.  With 
regard  to  the  second  point,  it  is  conceded  that  it  cannot  be  supported.  [Piatt,  B. 
This  Court  follows  the  practice  laid  down  in  Tidd's  Prac,  p.  403  :  "  When  a  certiorari 
issues  out  of  Chancery,  it  is  an  original  writ,  and  may  be  tested  at  any  time  in  term 
or  vacation ;  but  when  it  issues  out  of  the  King's  Bench  or  Common  Pleas,  it  is  a 
judicial  writ,  and  should  be  tested  in  term  time."] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said  : — In  this  case  we  think  the  rule  ought  to  be  discharged. 
The  question  turns  upon  the  true  construction  of  the  90th  section  of  the  County 
Courts  Act,  (9  &  10  Vict.  c.  95),  by  which  it  is  enacted,  that  "no  plaint  entered  in 
any  court  holden  under  this  act  shall  be  removed  or  removable  from  the  said  court 
into  any  of  her  Majesty's  superior  courts  of  record,  by  any  writ  or  process,  unless  the 
debt  or  damages  claimed  shall  exceed  51.,  and  then  only  by  leave  of  a  judge  of  one  of 
the  said  superior  courts,  in  cases  which  shall  appear  to  the  judge  fit  to  be  [537]  ti'ied 
in  one  of  the  superior  courts,  and  upon  such  terms,  as  to  payment  of  costs,  giving 
security  for  debts  or  costs,  or  such  other  terms,  as  he  shall  think  fit;"  and  the  point 
is,  whether  the  expression,  that  the  cause  is  only  to  be  removed  upon  such  terms  as 
the  judge  shall  think  fit,  necessarily  imports  that  he  must  hear  both  parties  before  he 
issues  the  wr-it,  and  consequently  that  the  defendant  ought  to  have  given  a  notice  to 
the  plaintiff  of  his  intended  application  for  the  certiorari.  We  are,  however-,  of 
opinion,  that  the  application  for  that  writ  is  an  ex  parte  application,  and  that  there  is 
no  necessity  for  a  notice  to  the  opposite  party,  but  that  the  judge  has  a  perfect  right, 
if  he  pleases,  to  issue  the  writ  on  an  ex  parte  application. 

Generally  speaking,  the  writ  of  certiorari  is  the  right  of  the  subject  at  commorr 
law  ;  and  although  that  right  is  taken  away  irr  many  cases  by  various  acts  of  Parliamerrt, 
and  particularly  so  in  large  classes  of  cases  where  otherwise  it  might  cause  injury,  we 
think  that  the  analogy  of  the  common  law  ought  to  be  applied  to  the  present  case  ; 
and  as  in  other  cases,  where  the  defendant  applies  for  a  certiorari,  the  application  is 
made  ex  parte,  we  think  the  authority  of  the  judge  to  issue,  and  what  is  perhaps  of 
more  importance,  the  right  of  the  subject  to  have,  this  writ,  ought  not  to  be  taken 
away  by  any  argument  arising  out  of  the  use  by  the  legislature  of  the  words,  "  or 
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upon  such  terms  as  to  the  judge  shall  seem  fit;"  and,  indeed,  ought  not  to  be  taken 
awaj'  without  either  express  words,  or  words  clearly  to  that  effect. 

As  to  the  imposing  terms  on  the  parties  applying  for  these  writs,  we  think  that 
what  was  suggested  yesterday  in  the  argument  was  just,  namely,  that  the  intention 
of  the  legislature  was  not  to  fetter,  but  rather  to  enlarge  the  authority  of  the  judge — 
that  is,  while  permitting  him  to  issue  the  writ  ex  parte,  to  enable  him  to  fetter  it 
with  such  terms  as  the  nature  of  the  case  or  the  practice  of  the  Courts  (where  any 
practice  exists  on  the  subject)  may  render  proper.  Thus,  where  such  an  application  is 
made  ex  parte,  [538]  the  judge  would  naturally  inquire  when  the  plaint  was  entered; 
and  if  it  appeared  that  it  had  been  entered  some  time  back,  and  that  the  certiorari 
would  prevent  the  plaintiff  from  having  his  execution  for  a  considerable  period,  the 
judge,  while  directing  the  writ  to  be  issued,  might  of  his  own  accord  fetter  it  with  the 
condition  that  the  money  should  be  brought  into  court,  the  costs  paid,  or  security 
given  for  costs,  or  such  other  terms  as  might  naturally  arise  in  his  own  mind,  without 
the  suggestion  of  any  one  else. 

The  ground  of  our  decision,  therefore,  is,  that  by  the  general  analogy  of  the 
common  law,  this  writ  is  the  right  of  the  subject :  and  that  there  are  no  words  to 
fetter  the  authority  of  the  judge,  or  requiring  that  any  other  person  than  the  applicant 
should  appear  before  him.  We  think  that,  on  the  true  construction  of  this  cl.uise  of 
the  statute,  the  writ  may  issue  on  an  ex  parte  application,  and  consequently  that  the 
present  rule  must  be  discharged. 

Kule  discharged. 

Murray  v.  Manx.  June  16,  1S48. — The  plaintiff  sold  for  the  defendant  a  horse, 
and  received  the  price.  The  purchaser  afterwards  rescinded  the  contract  on  the 
ground  of  fraud,  and  was  re-paid  the  purchase-money.  In  an  action  by  the 
plaintiff  for  the  keep  of  the  horse — Held,  that  the  defendant  could  not  set  off  the 
price  as  money  received  for  his  use,  it  having  ceased  to  be  so  when  the  contract 
was  defeated  by  the  purchaser,  although  the  defendant  was  ignorant  of  the 
fraud. — Any  false  statement  knowingly  made  with  a  view  to  induce  another  to 
alter  his  condition,  and  thereby  altering  it,  is  a  fraud  in  law. 

[S.  C.  17  L.  J.  Ex.  256;  12  Jur.  634.] 

This  was  an  action  by  a  livery-stable  keeper  for  the  keep  of  a  horse,  to  which  the 
defendant  pleaded  a  set  off  for  money  received  by  the  plaintiff  for  his  use. 

At  the  trial,  before  Parke,  B.,  at  the  London  Sittings  in  this  term,  it  appeared 
that  the  defendant  had  sent  the  horse  to  the  livery  stables  of  the  plaintiff,  where  it 
stood  for  some  time.  The  plaintiff  at  length  sold  the  horse  lo  a  person  of  the  name 
of  Lilly  for  12.51.,  with  a  warranty  that  it  was  sound  and  free  from  vice.  Lilly  kept 
the  horse  for  about  [539]  three  weeks,  and  then  returned  it  as  vicious,  and  received 
back  from  the  plaintiff'  the  1251.  The  defendant  sought  to  set  off  that  amount,  on 
the  ground  that  it  was  received  for  his  use  by  the  plaintiff.  The  learned  judge,  in 
summing  up,  told  the  jury,  that,  the  plaintiff  having  made  out  his  claim,  it  lay  upon 
the  defendant  to  get  rid  of  it ;  and  he  did  so  by  shewing  that  the  plaintiff  sold  the 
horse  for  1251.,  and  received  the  money,  which  then  became  money  had  and  received 
to  the  defendant's  use.  This  cast  upon  the  plaintiff  the  onus  of  shewing  that  he  had 
lawfully  paid  back  the  money.  In  order  to  justify  the  plaintiff  in  returning  the 
money,  he  was  bound  to  make  out,  either  that  the  money  was  repaid  with  the  assent 
of  the  defendant  (of  which  there  was  some  evidence),  or  that  the  contract  was  void 
by  reason  of  fraud.  The  mere  breach  of  warranty  did  not  entitle  the  purchaser  to 
return  the  horse,  unless  that  condition  was  annexed  to  the  contract,  or  unless  fraud 
had  been  practised  upon  him.  If  a  person  who  sells  a  chattel  warrants  it  of  a  certain 
quality,  (which  he  knows  it  is  not),  with  a  view  to  increase  the  price,  and  in  conse- 
quence of  that  falsehood  obtains  a  higher  price  for  it,  it  is  both  a  legal  and  a  moral 
fraud.  It  was  for  the  jury  to  say  whether  the  defendant  had  assented  to  the  return 
of  the  money,  instead  of  being  held  liable  on  his  warranty ;  or,  if  not,  whether  the 
contract  of  sale  was  made  under  circumstances  amounting  to  fraud  ;  in  either  of  which 
cases  they  must  find  for  the  plaintiff.     The  jury  having  found  for  the  plaintiff", 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  learned 
judge  was  wrong  in  telling  the  jury  that  the  sale  with  a  warranty,  which  the  vendor 
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knew  was  false,  was  a  fraud  in  law.  [Parko,  B.  I  left  it  to  the  jury  to  say,  whether 
from  the  whole  evidence  they  could  infer  fraud.  Piatt,  B.  The  facts  to  constitute 
fraud  must  be  found  by  the  jury  ;  but  whether  certain  facts  as  proved  amount  to 
fraud  is  ii  question  of  law]  There  was  no  such  [540]  fraud  as  prevented  the  property 
in  the  hoi  se  passing  to  the  vendee.  If  any  fraud  were  practised,  it  was  by  the  plaintiff, 
and  there  was  no  e-i'idence  that  the  defendant  had  any  knowledge  of  it.  A  guilty 
agent  cannot  set  up  his  own  fraud  as  a  defence  against  the  claim  of  his  innocent 
pi'incipal.  Suppose  the  money  had  been  paid  over  by  the  plaintiff  to  the  defendant 
before  the  horse  was  returned,  and  that  afterwards  the  purchaser  recovered  back  the 
price  from  the  plaintiff  on  the  ground  of  fraud,  could  the  plaintiff  then  have  recoveied 
against  the  defendant?  [Parke,  B.  The  rule  of  law  is,  that,  if  an  agent  is  guilty  of 
fraud  in  transacting  his  principal's  business,  the  principal  is  responsible  :  L'ornfoot  v. 
Fmvhe  (6  M.  &  W.  358).] 

Pollock,  C.  B.  There  will  be  no  rule.  The  defendant  claims  the  money  by 
virtue  of  a  contract  made  by  his  agent  with  a  third  party.  That  contract  was  defeasible 
by  reason  of  fraud,  and  was  put  an  end  to  by  the  vendee,  so  that  the  money  does  not 
belong  to  the  defendant.  In  shoit,  the  defendant  seeks  to  set  off  a  sum  of  money 
received  by  the  plaintiff;  and  it  turns  out,  that,  before  the  set-oft' can  be  made  available, 
the  plaintift'  is  compelled  to  pay  back  the  money. 

Platf,  B.  I  am  of  the  same  opinion.  If  the  defendant  adopts  the  plaintiff's  act, 
he  adopts  the  fraud,  and  the  effect  of  that  fraud.  He  cannot  say,  "  I  adopt  your 
contract  so  far  as  to  make  the  money  mine  ;  but  I  do  not  adopt  your  contract  in  so 
far  as  it  was  by  your  fraud  defeasible."  If  that  were  so,  he  might  keep  both  the 
horse  and  the  piice,  for  the  property  in  the  horse  re-vested  in  him  when  the  contract 
was  avoided  by  the  purchaser. 

Parke,  B.  I  am  of  the  same  opinion.  I  directed  the  [541]  jury  in  conformity  with 
the  law  as  laid  down  in  Street  v.  Blay  (2  B.  &  Ad.  456).  There  was  fraud,  if,  at  the  time 
of  the  sale,  a  warranty  was  given  that  the  horse  was  sound,  which  induced  the  other 
party  to  enter  into  the  contract,  and  if  in  the  knowledge  of  the  vendor  that  statement 
was  false :  for  it  was  an  untruth  told  to  another  with  a  view  to  induce  him  to  alter 
his  condition,  and  thereby  altering  it.  The  cases  shew  a  distinction  between  legal  and 
moral  fraud.  For  instance,  where  a  person  purports  to  accept  a  bill  of  exchange  by 
procuration,  when  in  fact  he  has  no  such  authority,  that  has  been  held  a  legal  fraud, 
rendei'ing  the  party  liable  to  an  action  of  deceit.  In  this  case,  in  the  absence  of  any 
other  proof,  there  appears  both  legal  and  moral  fraud.  The  plaintiff  warrants  the 
horse  free  from  vice,  knowing  that  the  other  party  would  not  have  bought  it  without 
a  warranty,  or  believing  the  statement  to  be  untrue.  There  is  no  doubt  that,  under 
such  circumstances,  when  the  statement  turns  out  to  be  untrue,  the  vendee  may 
recover  back  the  price.  I  am  peifectly  satisfied  that  the  jury  had  their  attention 
directed  to  the  state  of  the  law  and  the  facts.  The  other  point,  viz.  that  an  agent 
cannot  set  up  his  own  fi'and  against  his  principal,  was  not  discussed  at  the  trial,  but 
ceitainly  passed  in  my  mind.  The  answer  is,  that  the  principal  never  had  a  right  to 
the  1251.,  except  by  the  act  of  his  agent  in  making  a  contract  which  was  defeasible 
by  reason  of  fraud.  It  is  true,  that  fraud  does  not  make  the  contract  actually  void, 
but  only  voidable  at  the  election  of  the  party  ;  but  the  moment  the  purchaser  chose  to 
declare  it  void,  the  price  was  recoverable  back  from  the  plaintiff',  and  it  ceased  to  be 
money  in  his  hands  received  for  the  nse  of  the  defendant.  I  am,  therefore,  clearly  of 
opinion,  that  the  set-off  was  defeated  by  the  proof  of  fraud.  The  plaintift"  does  not, 
in  truth,  set  up  his  own  fraud  against  the  defendant,  but  says,  "I  only  received  [542] 
that  money  subject  to  a  defeasance,  which  has  taken  effect."  Independently,  there- 
fore, of  the  cii'cumstanee  that  the  return  of  the  horse  was  ratified  by  the  defendant, 
I  think  there  ought  to  be  no  rule. 

Platt,  B.,  concurred. 

Rule  refused. 

Price  and  Others  v.  Groom  and  Others.  June  10,  1848.— A.,  a  horse-dealer 
and  jobber,  by  a  deed  of  trust,  assigned  all  his  stock-in-trade,  ifec.  to  certain 
trustees,  for  the  benefit  of  his  creditors,  until  all  his  then  debts  should  be  paid 
oft",  to  hold  on  certain  trusts,  inter  alia,  that,  so  long  as  A.  should  oliserve  the 
orders  of  the  trustees,  he  was  to  be  allowed  to  carry  on  and  conduct  the  business, 
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subject  to  their  orders,  but  that  they  should  have  the  power  to  determine  his 
possession  on  his  failing  to  observe  their  oiders  ;  that  all  monies  received  in  the 
business  were  to  be  paid  to  the  account  of  the  trustees,  and  all  monies  paid  by 
their  cheques ;  and  that  A.  was  to  receive  a  certain  weekly  salary.  The  creditors 
also  advanced  a  large  sum  of  money  to  carry  on  the  business.  The  business  was 
carried  on  by  A.  for  some  time,  his  name  being  over  the  door  at  the  place  of 
business,  and  he  had  dealings  with  various  persons  as  if  he  carried  on  the  business 
on  his  own  account ;  but  on  his  neglecting  to  observe  the  orders  of  the  trustees, 
they  determined  his  right  to  carry  on  the  business,  and  he  admitted,  in  writing, 
that  they  had  a  right  to  and  did  assume  the  possession  of  the  stock-in-trade,  &c. 
The  trustees  thereupon  gave  notice  to  the  parties  who  had  some  of  the  horses, 
part  of  the  stock-in-trade,  that  they  belonged  to  them.  Two  days  after  this 
notice  A.  committed  an  act  of  bankruptcy.  On  an  interpleader  issue,  to  try  whose 
horses  these  were — Held,  that  the  deed  did  not  create  a  partnership  between  A. 
and  the  trustees ;  that  the  trustees,  by  allowing  A.  to  carry  on  the  bu.siness  in 
his  own  name,  were  not  estopped  from  denying  that  the  horses  wei'e  A.'s  ;  and, 
lastly,  that  the  horses  were  not  in  the  possession,  order,  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  within  the  meaning  of  6  Geo.  4, 
c.  10,  s.  72.] 

[S.  C.  17  L.  J.  Ex.  346.     Discussed,  Inre  Whiteley :  Ex  parte  Smith,  1892,  67  L.  T.  69.] 

Interpleader  issue,  to  try  whether  certain  horses,  claimed  by  the  defendants  as 
assignees  under  the  bankruptcy  of  one  Wiggins,  and  by  the  plaintiffs  as  trustees  under 
a  deed  of  trust  for  themselves  and  other  creditors  of  Wiggins,  were,  on  the  24th  of 
July,  1847,  the  property  of  the  plaintiffs,  as  against  the  assignees.  At  the  trial  of 
the  issue,  before  Parke,  B.,  at  the  Sittings  in  the  present  Term,  it  appeared  that 
Wiggins,  who  not,  previously  to  the  year  1844,  been  carr^'ing  on  business  as  a  horse- 
contractor,  having  become  embarrassed,  a  meeting  of  his  creditors  was  called  ;  and 
that,  in  pursuance  of  an  agreement  then  come  to,  a  deed  was  executed  on  the  23rd  of 
August,  1844,  by  Wiggins  of  the  first  part,  the  plaintiff's  of  the  second  part,  and  by 
the  remainder  of  the  creditors  of  the  third  part,  bv  [543]  which  Wiggins  assigned  to 
the  plaintiflfs,  as  trustees  of  the  creditors,  until  such  time  as  his  debts  to  them  should 
be  paid  off,  all  his  stock-in-trade,  &c.,  to  hold  upon  certain  trusts,  inter  alia,  that,  so 
long  as  Wiggins  should  observe  the  orders  and  directions  of  the  plaintiff's,  he  was  to 
be  allowed  to  carry  on  the  business,  subject  to  the  plaintiffs'  orders ;  Init  if  he  should 
refuse  or  fail  to  comply  with  their  orders,  that  in  such  case  they  should  be  at  liberty 
immediately  to  determine  the  possession  ;  that  the  plaintiff's  should  have  power  to  sell 
and  dispose  of  any  portion  of  the  stock  they  pleased  ;  that  all  monies  received  in  the 
business  were  to  be  paid  into  a  banker's  hands,  and  only  drawn  out  by  the  cheques 
of  the  plaintiflfs  ;  and  that  Wiggins  was  to  receive  51.  a  week  as  wages  for  conducting 
the  business.  The  creditors  also  agreed  to  advance  a  large  sum  of  money,  which  was 
subisequentlj'  advanced.  After  the  execution  of  the  deed,  Wiggins  carried  on  the 
busine.ss  under  the  orders  of  the  plaintiffs,  under  the  terms  of  the  deed,  and  he 
accounted  to  them  for  the  proceeds  of  the  business.  His  name  was  written  over  the 
place  of  business,  and  diff'erent  parties  had  dealings  with  him.  In  July  1847,  it  was 
discovered  that  Wiggins  had  accepted  bills  to  a  considerable  amount,  unknown  to  the 
plaintiff's;  and  at  a  meeting  of  his  creditors,  held  on  the  22nd  of  July,  they  gave  him 
notice,  by  which  they  put  an  end  to  his  carrying  on  the  business.  Upon  the  receipt 
of  that  notice,  Wiggins  made  the  following  memorandum  of  admission  : — "  I  hereby 
agree  and  admit,  that,  conformably  with  the  provisions  of  the  deed  of  tiust,  &c.,  the 
I  ight  has  accrued  to  the  trustees  of  determining  and  putting  an  end  to  their  permission 
to  my  carrying  on  my  trade  and  business  mentioned  in  the  said  deed,  and  that  they 
have  exercised  that  light  and  put  an  end  to  that  permission  ;  and  further,  that,  in 
obedience  to  such  act  of  theirs,  they  have,  with  my  leave,  license,  and  assent,  assumed 
the  entire  possession  and  control  of  the  said  trade,  business,  stock-in-ti'ade,"  &q.  At 
this  time  many  of  the  [544]  horses  belonging  to  the  estate  were  in  the  possession  of 
various  jjersons,  to  whom  Wiggins  had,  at  various  times,  let  them  on  job,  in  the  way 
of  his  business  ;  and  these  transactions  had  taken  place  between  Wiggins  solely  in  his 
own  name  and  the  several  persons  to  whom  the  horses  had  been  let,  without  any 
liarticipation  or  interference  on  the  part  of  the  plaintiffs,  whose  names  did  not  appear 
in  the  transactions.     On  the  22nd  of  July,  the  plaintiffs  gave  notice  in  writing  to  each 


608  PRICE   V.  GROOM  2  EX.  545. 

of  these  parties,  that  the  horses  in  their  possession  belonged  to  the  plaintiffs,  as 
trustees  under  the  deed,  and  required  them  "not  to  part  with  the  said  horses,  or  any 
of  them,  noi'  to  pay  for  the  hire  thereof,  to  any  other  person  than  the  plaintifls."  On 
the  24111  Wiggins  committed  an  act  of  bankruptcy,  upon  which  a  fiat  subsequently 
issued,  and  the  defendants  became  assignees,  and  in  that  character  made  the  claim  to 
the  horses  in  question.  It  further  appeared,  that  between  the  time  of  the  execution 
of  the  deed  and  the  bankruptcy  of  Wiggins,  some  of  the  horses  had  been  sold  and 
others  purchased,  as  well  out  of  the  monies  advanced  by  the  creditors  as  out  of  the 
incomings  of  the  business,  but  all  were  so  mixed  up  together  that  it  became  impossible 
to  distinguish  between  the  horses  purchased  after  and  those  purchased  before  the 
deed.  The  sum  realised  by  these  horses,  and  all  the  stock-in-trade,  amounted  to  much 
less  than  the  sum  due  to  his  old  creditors.  It  was  contended,  on  the  part  of  the 
assignees,  upon  this  state  of  facts,  that  the  property  in  the  horses  which  were  after- 
wards purchased  did  not  pass  to  the  plaintiffs  under  the  deed ;  secondly,  that,  under 
the  deed,  the  plaintifls  and  Wiggins  were  partners  ;  thirdly,  that,  as  the  plaintiffs  had 
allowed  him  to  carry  on  the  business  in  his  own  name,  they  were  estopped  from  saying 
that  he  was  their  servant  only  ;  and  lastly,  that,  under  these  circumstances,  the  horses 
oucht  to  be  considered  in  the  possession,  order,  and  disposition  of  the  bankrupt,  under 
the  Stat.  6  Geo.  4,  c.  16,  s.  72.  Upon  the  first  point,  his  Lordship  left  it  to  the  jury 
to  say  [545]  whether  there  had  been  any  appropriation  of  the  horses  purchased  since 
the  execution  of  the  deed  by  ihe  bankrupt  to  the  trustees ;  and  upon  the  other  points 
he  ruled  in  favour  of  the  plaintiffs.     The  plaintiffs  had  a  general  verdict. 

Chambers  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 
The  propert}'  in  these  horses  passed  to  the  assignees,  for  they  were  left  in  the  order 
and  disposition  of  the  bankrupt  by  the  consent  of  the  trustees.  [Alderson,  B.  But 
they  were  not  so  left  at  the  time  of  the  bankruptcy.  Parke,  B.  The  apparent  owner- 
ship ends  immediately  a  party  is  informed  and  knows  that  the  person  in  possession 
is  not  the  real  owner.]  In  the  second  place,  upon  the  construction  of  the  deed,  there 
existed  a  partnership  between  Wiggins  and  the  assignees.  [Alderson,  B.  There  was 
to  be  no  community  of  profit  and  loss  between  the  parties  at  the  same  time,  for 
immediately  the  interest  of  Wiggins  was  to  commence,  that  of  the  trustees  was 
to  be  at  an  end.]  The  interest  of  the  bankrupt  depends  upon  the  prosperity  of  the 
concern  ;  if  there  be  sufficient  to  enable  him  to  pay  his  creditors'  debts  and  obtain 
a  surplus,  he  is  to  be  at  liberty  to  retain  that  surplus.  In  Grace  v.  Smith  (2  W.  Bl. 
998),  Blackstone,  J.,  said,  "I  think  the  true  criterion,  where  money  is  advanced  to 
a  trader,  is  to  consider  whether  the  profit  or  premium  is  certain  and  defined,  or  casual, 
indefinite,  and  depending  on  the  accidents  of  trade."  [He  also  referred  to  Ex  parte 
Dyster  (2  Rose,  256).]  In  the  last  place,  as  the  trustees  held  the  bankrupt  out  to  the 
world  as  the  owner,  they  ought  to  be  estopped  from  saying  he  is  not.  The  principle 
is  laid  down  in  Pickard  v.  Sears  (6  Ad.  &  E.  474)  and  Gregg  v.  TFells  (10  Ad.  &  E.  90). 

Alderson,  B.  I  am  of  opinion  that  there  ought  to  be  no  rule.  There  are,  as  it 
appears  to  me,  in  reality  only  two  [546]  questions  in  the  present  case.  The  first 
is,  were  the  bankrupt  and  the  trustees  partners  under  this  deed  in  the  property  in 
question  1 — and  the  other  point  is,  was  he  in  possession  of  them  as  reputed  owner  at 
the  time  of  the  bankruptcy  1  As  to  the  last  point :  in  the  case  of  Smith  v.  Teypping 
(5  B.  &  Ad.  674),  which  was  tried  before  me,  the  true  owner  had  permitted  his  goods 
to  remain  in  the  order  and  disposition  of  the  bankrupt  until  the  day  before  he  became 
bankrupt,  and  then  demanded  the  possession,  which  was  refused  ;  and  I  ruled  that 
the  goods  did  not  pass  to  the  assignees,  and  the  Court  of  Queen's  Bench  upheld  that 
ruling.  Now  here,  the  instant  the  trustees  gave  the  parties  who  had  the  horses  notice, 
that  put  an  end  to  the  reputed  ownership.  The  remaining  question  is,  who  was  the 
true  owner  of  the  property.  It  has  been  urged,  that  the  bankrupt  and  trustees  were 
partners  in  the  business  carried  on  under  the  terms  of  the  deed.  There  was  no  com- 
munity of  profit  and  loss  at  one  and  the  same  time.  There  was,  therefore,  no  partner- 
ship between  the  bankrupt  and  the  trustees.  Are  then  the  trustees  the  true  owners'? 
It  has  been  suggested,  that  the  mode  in  which  the  business  has  been  carried  on  has 
been  such  a  holding  out  to  the  world  as  to  have  somewhat  the  complexion  of  a  fraud, 
and  that  the  trustees  are  estopped  from  saying,  as  against  the  future  creditors  of  the 
bankrupt,  that  he  was  not  the  owner.  I  cannot  agree  with  that  proposition.  The 
doctrine  for  which  the  defendant's  counsel  contends  has  no  application  whatever  to 
the  facts  of  this  case.     It  seems  to  me  that  the  bankrupt  had  no  real  property  in  the 


2  EX.  547.       BRYMER    V.  THE    THAMES    HAVEN    DOCK    AND    RLY.  CO.  609 

horses  at  the  time  of  his  bankruptcy,  nor  do  I  think  that  he  had  any  apparent  owner- 
ship at  the  time.     I  therefore  think  that  the  direction  was  perfectly  correct. 

RoLFE,  B.  I  am  of  the  same  opinion.  By  the  deed  of  the  24th  of  August,  the 
bankrupt  assigned  all  his  eft'ects  to  [547]  his  trustees.  There  was  no  community 
of  profit  and  loss,  and  I  think  it  is  clear  there  was  no  partnership  created  bj'  that 
instrument.  In  the  next  place,  it  was  endeavoured  to  shew  that  the  property  in 
question  was  in  the  order  and  disposition  of  the  bankrupt.  That  doctrine  cannot 
apply  here,  for,  two  days  before  the  bankruptcy,  the  trustees  gave  notice  to  the 
different  parties  that  the  horses  did  not  belong  to  Wiggins.  I  very  much  doubt 
whether  goods  in  the  possession  of  third  parties  can  be  said  to  be  in  the  possession, 
order,  and  disposition  of  the  bankrupt  at  all ;  in  other  words,  whether  a  constructive 
possession  of  them  is  sufficient.  It  is  however  unnecessary  to  canvas  that  proposition, 
as  it  is  impossible  to  contend  in  the  present  case  that  the  property  was  in  the  bank- 
rupt's possession,  order,  and  disposition  at  the  time  of  the  bankruptcy,  or,  if  it  was, 
that  it  was  so  with  the  consent  of  the  true  owner. 

Platt,  B.  I  am  of  the  same  opinion.  I  think  it  perfectly  clear  that  Wiggins 
and  the  trustees  were  not  partners,  and  that  the  propert}'  in  question  was  not  in  the 
possession,  order,  and  disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy,  with 
the  consent  of  the  true  owner. 

P.\RKE,  B.  I  entertain  the  same  opinion  as  I  expressed  at  the  trial.  I  thought 
the  case  was  perfectly  clear.  The  first  question  which  arose  at  the  trial  was,  whether 
all  the  horses  were  the  property  of  the  trustees.  I  thought,  upon  the  authority  of 
Lnnn  v.  Thornton  (1  C.  B.  379),  that  there  was  a  doubt  whether  the  horses  purchased 
after  the  execution  of  the  deed  passed  to  the  trustees,  unless  they  had  been  after- 
wards appropriated  by  the  bankrupt.  I  therefore  left  the  question  to  the  jury,  to 
say  whether  the  bankrupt  had  appropriated  them;  and  the  jury  found  that  he  had. 
That  point  therefore  becomes  immaterial  in  the  consideration  of  [548]  the  present 
question.  It  has  been  contended,  that  the  trustees,  by  permitting  Wiggins  to  deal 
with  these  horses  as  his  own,  are  estopped  from  saying,  as  against  future  creditors, 
that  they  were  not  his  ;  but  that  is  carrying  the  doctrine  laid  down  in  Pichard  v.  Sears 
to  an  extent  which  that  decision  does  not  warrant.  If  the  trustees  entered  into  any 
stipulation  that  the  future  creditors  should  satisfy  themselves  out  of  the  goods 
employed  in  the  business,  or  had  represented  to  such  creditors  that  the  bankrupt 
was  really  the  party  interested  in  the  business,  and  upon  that  representation  the 
creditors  had  dealt  with  him,  they  perhaps  might  have  been  estopped  from  afterwards 
setting  up  a  different  state  of  facts ;  but  that  is  not  the  case  here.  It  therefore 
seems  to  me  that  the  argument  fails  on  that  point.  I  quite  concur  with  what  has 
fallen  from  the  rest  of  the  Court  with  respect  to  the  question  of  reputed  ownership, 
and  with  reference  to  the  construction  of  the  deed.  I  may  observe,  that  not  only  in 
my  opinion  was  there  no  partnership  created  by  it,  but  that  also,  inasmuch  as  the 
assignees  can  only  claim  under  the  bankrupt  as  respects  the  actual  ownership  in  the 
property,  since  the  bankrupt  admitted  the  property  in  his  possession  to  be  that  of 
the  trustees,  the  assignees  cannot  say  that  it  does  not  belong  to  the  trustees. 

Rule  refused. 

[549]  Brymer  and  Others,  Assignees  of  Bromley,  a  Bankrupt  v.  The  Thames 
Haven  Dock  and  Railway  Company.  June  12,  1848.— A  declaration  in 
covenant  stated,  that,  by  a  deed  made  between  B.  of  the  first  part,  D.  and  A.  of 
the  second  part,  V.  of  the  third  part,  and  a  railway  company  of  the  fourth  part, 
after  reciting  that  J.  and  E.,  on  behalf  of  the  company,  agreed  to  purchase  certain 
premises,  it  was  witnessed,  that,  in  consideration  of  a  certain  sum,  B.  agreed  with 
the  company  to  sell  them  certain  messuages  and  lands,  and  that  B.  would  deduce 
a  good  title  to  the  hereditaments,  and  the  company  agreed  with  B.  to  pay  the 
sum.  Averment,  that  B.  became  bankrupt,  and  the  plaintiffs  were  his  assignees ; 
that  both  they  and  he  were  willing  to  deduce  a  good  title ;  that  B.  and  all 
necessary  parties  were  ready  and  willing  to  execute  a  proper  conveyance  of  the 
said  hereditaments  to  the  company,  and  would  have  deduced  a  good  title  and 
have  executed  a  proper  conveyance,  but  that  the  company  discharged  them  from 
deducing  such  title  and  executing  such  conveyance.  Breach,  that  the  company 
would  not  prepare  such  proper  conveyance  for  execution,  or  pay  the  sum  of  &c. : 

Ex.  Div.  X.— 20 
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Held,  on  special  demurrer,  that  it  sutticiently  appeai'ed  that  the  deed  was  sealed 

by  the  defendants;  also  that  profert  was  unnecessary. — Held,  also,  on  general 
demuri'er,  that  the  word  "discharge"  must  be  understood  as  a  discharge  legally 
operative— that  is,  by  deed.— Qutere,  whether  the  deducing  a  good  title  was  a 
condition  precedent  to  the  plaintiffs'  right  of  action  1 

[S.  C.  18  L.  J.  Ex.  110:  affirmed,  5  Ex.  696.] 

Covenant.  The  declaration  stated,  that,  before  the  said  W.  Bromley  became 
bankrupt,  by  a  certain  deed  then  made  and  entered  into  bet>ween  the  said  W.  Bromley 
of  the  first  part,  one  G.  Dyer  and  Sarah  Ann  his  wife  of  the  second  part,  one  P.  Vaugban 
and  the  said  W.  Bromley  (therein  described  as  trustees  under  the  marriage  settlement 
of  the  said  G.  Dyer  and  Sarah  Ann  his  wife)  of  the  third  part,  and  the  Thames  Haven 
Dock  and  Railway  Company  of  the  fourth  part,  after  reciting  that  by  a  memorandum 
indorsed  on  one  of  certain  particulars  and  conditions  of  sale,  J.  Jepbson  and  E.  Vaux, 
therein  respectively  described,  on  behalf  of  themselves  and  the  other  members 'of  the 
committee  of  the  then  proposed  Thames  Haven  Dock  and  Railway  Company,  agreed 
to  purchase  certain  premises  at  the  sum  of  50001.,  and  to  complete  the  same  agreeably 
to  the  conditions  of  sale,  it  was  witnessed,  that,  in  consideration  of  the  sum  of  2.5001., 
at  the  time  of  the  execution  of  that  agreement,  paid  to  AV.  Bromley,  with  the  consent 
of  G.  Dyer,  Sarah  Ami  his  wife,  and  P.  Vaughan,  and  in  consideration  of  the  further 
sum  of  •29.361.  1 7s.  9d.,  to  be  paid  to  W.  Bromley  &c.,the  said  W.  Bromley  &c.  agi'ced  with 
the  said  company,  the  now  defendants,  to  sell  to  them  certain  messuages  and  lands,  in  the 
said  deed  paiticularly  mentioned  ;  and  that  W.  Bromley  would,  at  his  own  expense, 
deduce  a  good  title  to  the  said  hereditaments  &c.,  and  [550]  that  the  said  W.  Bromley, 
and  all  other  necessary  parties,  would,  on  or  before  &c.  on  payment  by  the  company  of 
the  said  sum  of  29361.  17s.  9d.,  execute,  and  procure  to  be  executed,  a  pioper  convey- 
ance for  conveying  and  assuring  the  fee  simple  and  inheritance  of  and  in  the  said 
hereditaments  unto  the  said  company  ;  and  the  company  thereby  agreed  with  W. 
Bromley  that  they  would,  on  or  before  &c.,  pay  the  said  sum  of  29361.  17s.  9d.  Aver- 
ment, that  W.  Bromley  became  bankrupt,  and  that  the  plaintiffs  were  his  assignees  : 
that  although  W.  Bromley,  before  be  became  bankiiipt,  and  the  plaintiffs,  as  his 
assignees  after  such  bankruptcy,  were  respectively  ready  and  willing  to  deduce  a  good 
title  to  the  said  hereditaments ;  and  although  W.  Bromley,  and  all  other  necessary 
parties,  were  ready  and  willing,  on  payment  by  the  company  of  the  said  sum  of 
29361.  I7s.  9d.,  to  execute  a  proper  conveyance  for  conveying  and  assui'ing  the  fee 
simple  of  and  in  the  said  hereditaments  unto  the  said  company ;  and  although 
W.  Bromley,  before  he  became  bankrupt,  and  the  plaintiffs,  as  assignees  after  such 
bankruptcy,  would  have  deduced  a  good  title  to  the  said  hereditaments,  and 
W.  Bromley,  and  all  other  necessary  parties,  would  have  executed  a  proper  conveyance 
for  conveying  and  assuring  the  fee  simple  afoi'esaid  unto  the  company,  of  all  which 
the  company  had  notice,  but  that  the  company,  on  &c.,  discharged  the  .said 
W.  Bromley  and  the  plaintiffs,  as  such  assignees,  from  deducing  such  good  title,  and 
from  the  execution  of  such  conveyance ;  yet  the  company  did  not  nor  would  prepare 
such  proper  conveyance  for  execution,  nor  pay  W.  Bromley  or  the  plaintiffs,  as  such 
assignees,  the  said  sum  of  29361.  17s.  9d. 

Special  demurrer,  assigning  for  causes,  that  it  does  not  appear  that  the  deed  was 
ever  sealed  with  the  seal  of  the  defendants,  or  that  it  was  their  deed  :  also,  that  the 
plaintiffs  have  not  made  profert  of  the  deed,  oi'  shewn  any  excuse  for  their  omission. 

Aspland  argued  in  support  of  the  demurrer  (June  9).  [551]  First  it  is  not 
shewn  that  the  deed  was  sealed  by  the  company.  It  may  be  said  that  the  term 
"deed"  implies  that  the  instrument  was  sealed  ;  but  there  is  a  distinction  between  a 
party  to  a  deed  and  a  party  chargeable  by  a  deed.  In  Buckeiidgc  v.  Flight  (6  B.  &  C. 
49),  where  the  question  was  whether  it  was  necessary  that  an  annuity  deed  should  be 
executed  by  all  the  parties  to  it  before  a  memorial  was  inrolled  pursuant  to  the 
53  Geo.  3,  c.  141,  Abbott,  C.  J.,  says,  "It  is  contended  that  no  person  is  a  party, 
within  the  meaning  of  the  statute,  until  he  has  executed  the  deed.  It  is  true  that 
he  is  not,  until  that  time,  a  party  chargeable,  but  still  he  may  be  a  party  ;  and  I  take 
the  expression  in  the  statute  to  mean  all  such  persons  as,  upon  reading  the  deed, 
appear  to  be  parties."  Secondly,  there  is  no  profert  of  the  deed,  nor  any  excuse 
alleged  for  its  non-production.     Hodgson  v.   Warden  (13  M.  &  W.  22)  shews  that  a 
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party  is  not  excused  from  profert  by  reason  of  the  deed  being  in  the  hands  of  trustees, 
who  refuse  to  allow  him  to  bring  it  into  court.  Gray  v.  Fielder  (Cro.  Car.  209),  indeed, 
decided  that  a  party  suing  on  a  bond  assigned  by  commissioners  of  bankruptcy  need 
not  make  profert ;  but  the  Bankrupt  Aet  then  in  force  contained  no  clause  similar  to 
the  63rd  and  Gith  sections  of  the  6  Geo.  4,  c.  16,  which  vest  in  assignees  all  the 
bankrupt's  estate,  both  real  and  personal,  so  that  they  are  presumed  to  have  the  deeds 
in  their  possession.  Though,  in  general,  a  party  coming  in  by  act  of  law  need  not 
make  profert,  yet,  if  the  deed  belongs  to  him,  he  must  shew  it,  though  he  came  to  the 
estate  by  act  of  law  :  Com.  Dig.,  tit.  "Pleader,"  (0.  8),  (O.  9).  Thirdly,  there  is  no 
averment  that  the  plaintiffs  deduced  a  good  title,  or  were  excused  from  so  doing  ; 
neither  is  it  shewn  at  what  time  the  discharge  took  place.  It  is  consistent  with  this 
declaration  that  the  offer  to  deduce  a  good  title  was  only  made  when  there  was  not 
sufficient  time  to  enable  the  defendants  to  prepare  a  conveyance. 

[552]  Cowling,  contra.  First,  it  sufficiently  appears  that  the  deed  was  sealed  by 
the  company.  It  is  stated  to  be  a  deed  between  the  parties.  The  word  "  deed,"  of 
itself,  imports  a  sealing  and  delivery ;  and  the  word  "  between  "  includes  the  word 
"by."  In  a  note  to  the  case  of  Cabell  v.  Vaughan  (1  Wms.  Saund.  291,  n.  1)  it  is 
said,  "There  are  some  words  of  art,  such  as  'indenture,'  'deed,'  oi-  'writing 
obligatory,'  which,  of  themselves,  import  that  the  instrument  was  sealed  by  the  party, 
without  an  averment  of  sealing.  This  declaration  is  framed  according  to  the  ordinary 
precedents,  and  is  similar  to  those  in  The  Dean  and  Chapter  of  Bridol  v.  Giiym 
(id.  104)  and  Thunhy  v.  Plant  (id.  230).  Delivery  of  a  deed  is  as  necessary  as 
sealing,  yet  it  is  never  alleged  that  a  deed  was  delivered.  In  Atkinson  v.  Coatsivorth 
(1  Str.  512)  it  was  resolved  by  the  Court,  that  a  "deed  being  set  out  as  indentura 
facta  inter  the  lessor  and  lessee,  by  which  the  lessee  convenit  et  agreavit  to  pay  the 
rent,  that  was  an  implicit  averment  of  a  sealing  by  him,  within  the  reason  of  the  case  of 
Taylor  v.  Dohhins  (1  Str.  399),  where  fecit  notam  suam  was  held  to  import  a  signing." 
Secondly,  profert  is  unnecessary.  No  doubt,  if  the  action  had  been  brought  by  the 
parties  themselves,  or  their  executors,  profert  must  have  been  made ;  but  Gray  v. 
Fielder  (Cro.  Car.  209)  and  Jenkins  v.  Pearce  (6  M.  &  W.  722)  clearly  shew  that  the 
assignees  of  a  bankrupt  need  not  make  profert,  since  they  come  in  by  operation  of 
law.  The  63rd  and  64th  sections  of  the  6  Geo.  4,  c.  16,  which  empower  the  com- 
missioners to  convey  the  bankrupt's  estate  to  his  assignees,  are  not  new  enactments  ; 
so  that  if  Gray  v.  Fielder  was  ever  law,  it  remains  so  still.  Thirdly,  the  stipulation  as 
to  deducing  a  good  title  is  not  a  condition  precedent.  The  agreement  is,  that 
W.  Brown,  and  all  other  necessary  parties,  would,  on  pay-[553]-ment  by  the  Company, 
execute  a  proper  conveyance  ;  and  it  is  averred  that  they  were  ready  and  willing  to 
do  so.  The  only  condition  precedent  is  the  capacity  of  the  parties  to  convey  the 
estate.  Pordage  v.  Cole  (1  Saund.  319  1)  decided,  that  if  it  be  agreed  between 
A.  and  B.,  that  B.  shall  pay  A.  a  sum  of  money  for  his  lands  on  a  particular  day,  that 
is  an  independent  covenant,  and  i\.  may  bring  an  action  for  the  money  before  any 
conveyance  by  him  of  the  land.  So,  where,  upon  a  sale  of  lands  on  the  2.5th  of 
January,  it  was  agreed  that  a  draft  of  the  conveyance  should  be  delivered  within 
three  months  from  that  date,  it  was  held  no  condition  precedent  that  the  draft  should 
be  delivered  by  that  day  :  Lang  v.  Gale  (1  M.  &  S.  111).  Laird  v.  Pirn  (7  M.  &  W. 
474)  is  also  an  authority  in  point.  But  even  if  this  stipulation  be  a  condition 
precedent,  the  averment  that  the  plaintiffs  were  ready  and  willing,  with  all  necessary 
parties,  to  concur  in  executing  a  proper  conveyance,  is  an  implied  averment  of  good 
title. 

Aspland,  in  reply.  First,  the  usual  form  of  declaring,  in  cases  like  the  present,  is 
to  state  that  the  indenture  was  sealed  with  the  seal  of  the  defendant.  In  the  note 
to  Cahell  v.  Vaughan  (1  Saund.  291,  n.  1),  it  is  said,  "The  law  will  not  intend  the 
other  sealed  the  bond  or  deed,  unless  it  be  expressly  averred  that  he  did."  Secondly, 
if  the  argument  on  the  other  side  be  correct,  the  title  might  be  deduced  after  the 
conveyance  was  executed.  There  is  nothing  to  shew  that  the  plaintiffs  were  ready 
to  deduce  a  good  title  at  the  time  when  the  defendants  could  have  tendered  a 
conveyance  :  1  Sugd.  Vend.  &  Pur.  300  (eleventh  edition).  Then,  the  discharge  of 
the  condition  precedent  ought  to  have  been  alleged  to  have  been  by  deed.  The 
obligation  created  by  an  instrument  under  seal  can  only  be  discharged  by  an 
instrument  of  [554]  equal  validity  :  Davey  v.  Prendergrass  (5  B.  &  Aid.   187).     The 
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note  to  Slennd  v.  Ilogg  (1  Saiind.  228  a.)  shews,  that,  though  the  objection  might  have 
been  cui-ed  by  verdict,  it  is  fatal  on  demurrer. 

The  Court  intimated  their  opinion  to  be  in  favour  of  the  plaintiffs  on  all  the  points, 
except  that  relating  to  the  deduction  of  title  ;  and  that,  on  that  point,  they  would  take 
time  to  consider  their  judgment. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said  : — In  this  ea.se,  several  causes  of  demurrer  were  assigned, 
all  of  which  were  disposed  of  at  the  time  of  the  argument,  except  one,  upon  which  the 
Court  took  time  to  consider,  namelj^  whether  the  deducing  of  a  good  title  was  a 
condition  precedent  to  the  plaintiffs'  right  to  bring  this  action.  [His  Lordship  then 
stated  the  declaration.]  We  think,  that,  upon  these  pleadings,  the  averment,  that 
"  the  Company  discharged  W.  Bromley  and  the  plaintiffs  from  deducing  such  title, 
must  be  understood  as  a  discharge  legally  operative ;  that  is,  a  discharge  by  deed.  It 
therefore  becomes  unnecessary  to  determine  whether  the  deducing  a  good  title  was  a 
condition  precedent  or  not.  The  defendant  may  have  liberty  to  amend  on  the  usual 
terms  :  otherwise, 

Judgment  for  the  plaintiff. 

[555]  Webster  v.  Crouch  and  Arrowsmith.  June  9,  1848. — A  declaration 
against  C.  and  A.  stated,  that  the  plaintiff  had  divers  dealings  and  transactions 
with  C.  alone,  and  also  with  C.  and  A.  ;  that  divers  accounts  remained  unsettled 
between  the  plaintiff  and  defendants  ;  that  the  plaintiff  had,  for  the  accommoda- 
tion of  C,  accepted  divers  bills  of  exchange ;  and  thereupon,  in  consideration 
that  the  plaintiff  then  delivered  to  the  defendants  three  acceptances  as  follows  : 
161.  6s.  at  two  months,  211.  15s.  2d.  at  three  months,  261.  7s.  lid.,  dated  the  7th 
of  April,  at  five  months,  as  a  full  settlement  of  debts,  the  defendants  promised 
the  jilaintiff  to  return  him  the  acceptances  drawn  by  C,  as  follows  :  281.  15s.  and 
281.  Breach,  that  the  defendant  did  not  return  the  acceptances.  On  special 
demurrer,  Held  bad,  for  uncertainty. 

[S.  C.  17L.  J.  Ex.  303.] 

Assumpsit.  The  declaration  stated,  that  whereas,  before  the  making  of  the 
promise,  the  plaintiff  had  divers  dealings  and  transactions  with  the  defendant  Crouch 
alone,  and  also  with  Crouch  and  the  defendant  Arrowsmith  ;  that  divers  claims  and 
accounts  remained  unsettled  between  the  plaintiff  and  the  defendants;  that  the 
plaintiff  had,  for  the  accommodation  of  Crouch,  accepted  divers  bills  of  exchange  ;  and 
thereupon,  to  wit,  on  &c.,  in  consideration  that  the  plaintiff,  at  the  defendants'  request, 
then  delivered  to  the  defendants  three  acceptances,  as  follows  :  IGl.  6s.  at  two  months, 
211.  15s.  2d.  at  three  months,  261.  7s.  lid.,  dated  the  7th  of  April,  at  five  months,  as 
a  full  settlement  of  debts,  the  defendants  promised  the  plaintiff  to  return  him  the 
acceptances  drawn  by  the  defendant  Crouch,  as  follows:  281.  15s.  and  281.,  and  to 
pay  the  plaintiff  the  sum  of  151.  towards  a  bill  of  exchange  drawn  by  the  defendant 
Crouch  for  301.  4s.  6d.,  which  would  become  due  on  the  10th  of  May,  1846.  Breach, 
that  the  defendants  did  not  nor  would  return  the  acceptances,  or  pay  the  plaintiff 
the  151. 

Special  demurrer,  assigning  for  causes,  that  no  sufficient  consideration  was  shewn 
for  the  alleged  pi'omise  ;  that,  for  aught  that  appears,  the  acceptances  delivered  to 
the  defendant  may  have  been  worthless ;  that  the  declaration  was  defective,  in  not 
stating  the  names  of  the  parties  whose  acceptances  were  delivered  to  the  defendants. 
Joinder  in  demurrer. 

J.  Brown,  for  the  plaintiff.  First,  the  declaration  is  bad  for  uncertainty.  The 
contract  is  not  connected  with  [556]  the  inducement.  What  meaning  can  be  attached 
to  the  words  "  as  a  full  settlement  of  debts  1 "  It  does  not  appear  whose  debts  they 
were,  nor  what  was  the  amount  of  them.  They  may  either  have  been  the  plaintiff's 
own  debts,  or  the  debts  of  third  persons.  If  the  former,  there  might  or  might  not  be 
consideration,  since  the  giving  acceptance  is  no  consideration  to  support  a  promise, 
unless  they  are  of  an  amount  equal  to  the  debts  and  negotiable  :  Sihrce  v.  Tripp 
(15  M.  &  W.  23) :  James  v.  JnUiams  (13  M.  &  W.  828),  Cumber  v.  Wane  (1  Str.  426), 
1  Smith's  Leading  Cases,  149  a.  A  failure  of  any  part  of  the  consideration  would 
vitiate  the  whole  :  Jones  v.   Waite  (5  Bing.  N.  C.  351).     Besides,  it  is  not  stated  who 
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are  the  acceptors  of  the  bills.  Appelmans  v.  Blanche  (14  M.  &  W.  154)  shews  that 
the  omission,  in  pleadings,  of  even  the  Christian  names  of  parties  to  bills,  is  ground 
of  special  demurrer,  unless  excused  by  averment.  There  is  this  further  objection, 
that  the  declaration  only  states  an  accord  unexecuted,  upon  which  no  action  will  lie  ; 
Li/nn  V.  Bruce  (2  H.  Bl."317),  ReeKs  v.  Hearne  (1  M.  &  W.  323). 

Manning,  Serjt,  contra.  The  declaration  shews  a  valid  consideration  for  the 
defendants'  promise.  Whatever  may  have  been  the  nature  of  the  acceptances,  the 
parties  have  agreed  to  treat  the  delivery  of  the  paper  on  which  they  were  written  as 
a  settlement  of  the  debts.  The  consideration  is,  therefore,  executed  ;  and  whether 
the  acceptances  were  of  any  money  value  or  not,  the  liability  resulting  to  the  plaintiff 
from  their  delivery  is  a  sufficient  consideration  to  support  the  promise.  The  words, 
"as  a  full  settlement  of  debts,"  are  surplusage,  which  is  no  ground  of  special  demurrer : 
1  Chit.  Plead.  252.  [Alderson,  B.  Those  words  cannot  be  rejected  as  surplusage  ;  and 
the  nature  of  the  debts  should  be  stated  with  convenient  cer-[557]-tainty.  Rolfe,  B. 
There  can  be  no  difficulty  in  stating  whose  debts  they  are.] 

Per  Curiam.     The  plaintitt'  may  have  liberty  to  amend  :  otherwise, 

Judgment  for  the  defendant. 

Cherry  v.  Heming  and  Another.  June  9,  1848. — A  declaration  stated,  that,  by 
an  indenture  between  the  plaintiff'  and  defendants,  the  plaintiff  sold  the  defendants 
certain  letters  patent,  and  the  defendants  covenanted  to  pay  the  plaintiff  8401. 
by  instalments  ;  provided,  that,  if  at  the  expiration  of  twelve  months  from  the 
date  of  the  indenture  the  defendants  should  not  approve  of  the  patent,  and  of 
such  their  disapprobation,  and  intention  to  sell  the  patent,  should  give  notice  in 
writing  to  the  plaintiff,  the  payment  of  the  first  instalment  should  be  suspended  ; 
and  if,  having  given  such  notice,  the  defendants  should,  within  six  months,  sell 
the  patent  for  the  best  price  that  could  be  obtained  for  the  same,  and,  retaining 
to  themselves  2401.  and  certain  costs,  pay  over  to  the  plaintiff  the  surplus  (if  any), 
the  covenant  for  payment  of  the  8401.  should  cease  ;  but  if  the  defendant,  having 
given  such  notice,  should  neglect  or  refuse  to  observe  all  the  other  matters  and 
things  in  the  proviso,  the  covenant  for  payment  of  the  8401.  should  stand. 
Averment,  Ihat  the  defendants  gave  due  notice  of  their  disapprobation  of  the 
patent,  and  of  their  intention  to  sell  the  same ;  that  six  months  from  the  date 
of  the  notice  had  elapsed,  and  the  defendants  had  not  sold  the  patent.  Breach, 
non-payment  of  the  8401.  Plea,  that  the  defendants  were  ready  and  willing,  and 
endeavoured  to  sell  the  patent,  but  that  no  sale  could  be  effected,  and  the  same 
remained  unsold,  without  any  default,  and  against  the  will  of  the  defendants  : — 
Held,  that  the  defendants,  not  having  sold  the  patent,  were  liable  to  pay  the 
8401.,  and  therefore  the  plea  was  bad. 

[S.  C.  17  L.  J.  Ex.  305.     See  further,  4  Ex.  631.] 

Covenant.  The  declaration  stated,  that,  by  indenture  made  the  31st  of  March, 
1836,  between  the  plaintiff',  executrix  of  the  will  of  J.  Cherry,  of  the  first  part, 
G.  Whieldon  of  the  second  part,  J.  Ratliff  of  the  third  part,  and  the  defendants,  of 
the  fourth  part,  (profert) :  the  plaintiff  granted,  bargained,  sold,  and  assigned,  and 
G-.  Whieldon,  (as  equitable  mortgagee),  and  J.  Ratliff',  as  legatee  under  the  will  of 
J.  Cherry,  assigned  and  released  to  the  defendants  certain  letters  patent,  and  the 
exclusive  right  and  enjoyment  of  the  invention  therein  mentioned  :  and  the  defendants 
covenanted  with  the  plaintiff  to  pay  her  8401.  by  instalments  ;  (that  is  to  say),  1201.  on 
the  1st  of  April,  1837,  601.  on  the  1st  of  April,  1838,  and  an  instalment  of  601.  yearly 
on  the  1st  of  April  in  each  year  following :  Provided  always,  that  if,  at  the  expiration 
of  twelve  months  from  the  date  of  the  in-[558]-denture,  the  defendants  should  not 
approve  of  the  working  of  the  patent,  and  of  such  their  disapprobation,  and  of  their 
intention  to  sell  the  patent,  should  give  notice  in  writing  to  the  plaintiff",  such  notice 
not  to  be  given  before  the  1st  of  March,  1837,  nor  after  the  31st  of  March,  1837, 
then  and  in  such  case  the  payment  of  the  first  instalment  of  1201.  should  be 
suspended ;  and  if,  having  given  such  notice,  the  defendants  should,  within  six 
months  after  the  date  thereof,  bona  fide  .sell  and  dispose  of  the  said  letters  patent 
to  any  person  willing  to  purchase  the  same,  for  the  best  price  that  could  l)e  reasonably 
obtained,  and  by  and  out  of  the  monies  to  arise  from  the  .sale,  and  all  intermediate 
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profits,  should  pay  and  satisfy  all  costs  of  such  sale,  and  retain  to  themselves  2401., 
being  the  amount  paid  by  them,  and  all  costs  incurred  in  working  the  patent,  and 
should  pay  over  to  the  plaintiff'  the  net  surplus,  if  any,  and,  at  the  same  time,  render 
a  true  account  in  writing  of  the  matters  aforesaid,  then  and  in  such  case  the  covenant 
and  agreement  for  payment  of  8401.  should  cease  and  determine.  But,  if  the  defen- 
dants should  neglect  to  give  such  notice,  or,  having  given  such  notice,  should  neglect 
or  refuse  to  observe  and  perform  all  the  other  matters  and  things  in  the  said  proviso 
mentioned,  then  the  covenant  for  payment  of  8401.  as  aforesaid  should  be  and  stand 
in  full  force ;  and  the  said  first  instalment  of  1201.,  in  case  the  same  should  have  been 
suspended  by  the  giving  such  notice  as  aforesaid,  should,  at  the  expiration  of  six 
calendar  months  from  such  notice,  revive  and  be  payable. 

Averment — That  the  defendants  gave  due  notice  in  writing  of  their  disapprobation 
of  the  working  and  exercising  the  said  letters  patent,  and  of  their  intention  to  sell  the 
same;  that  six  months  from  the  date  of  the  notice  elapsed  before  the  commencement 
of  the  suit;  and  that  the  defendants  had  not  bona  fide  sold  the  said  letters  patent,  or 
rendered  the  plaintiff  any  account  in  writing  of  any  sale  [559]  thereof,  or  of  the 
costs,  or  of  the  net  surplus.  Breach,  non-payment  of  any  portion  of  the  said  sum 
of  8401. 

Plea.  That,  after  the  giving  the  notice  in  writing  to  the  plaintiff  of  the  defendants' 
disapprobation  of  the  working  and  exercising  the  letters  patent,  and  of  their  intention 
to  sell  the  same,  and  within  and  during  the  period  of  six  months  after  the  date  and 
delivery  of  the  said  notice,  the  defendants  were  ready  and  willing,  and  endeavoured 
and  offered  to  bona  fide  sell  the  said  letters  patent  for  the  best  price  that  could  be 
reasonably  obtained,  by  public  auction ;  that  no  person  would  be  or  become  a 
purchaser  thereof,  and  no  bona  fide  sale  could  be  then  effected ;  that,  during  the  .said 
space  of  six  months,  and  at  all  times  hitherto,  the  defendants  have  been  unable  to  sell 
the  same ;  that  the  said  letters  patent  have  remained  unsold,  without  any  default, 
and  against  the  will  of  the  defendants  ;  that  the  defendants  have  not  at  any  time  been 
able  to  make  any  intermediate  profit  from  working  or  exercising  the  letters  patent, 
and  the  same  have  been,  and  were  always,  useless  and  valueless,  and  it  has  been 
impo.ssible  to  sell  and  dispose  of  the  same. 

Special  demurrer,  assigning  for  causes,  (amongst  others),  that,  although  by  the 
covenant  the  defendants  bound  themselves  to  make  the  payments,  except  in  the  events 
specified  in  the  pi'oviso,  yet  the  plea  does  not  allege  the  happening  of  those  events, 
but  admits  that  those  events  failed,  and  merely  alleges  that  the  failure  did  not  arise 
from  the  negligence  or  default  of  the  defendants.     Joinder  in  demurrer. 

T.  Jones,  in  support  of  the  demurrer.  The  covenant  is  to  pay  a  certain  sum  l)y 
instalments,  unless  the  defendants  should  sell  the  letters  patent  within  a  given  time. 
The  plea  in  effect  is,  that  the  defendants,  notwithstanding  their  endeavours,  were 
unable  to  sell  the  letters  patent.  [560]  That  is  no  answer  to  a  breach  of  this  covenant, 
which  is  in  terms  absolute,  and  restrained  only  by  the  proviso. 

C.  Pollock,  contrk.  Either  the  plea  is  good,  or  the  declaration  bad.  The  question 
resolves  itself  into  this — namely,  what  is  the  true  construction  of  the  agreement? 
The  parties  evidently  contemplated  that  the  patent  was  valuable,  or,  if  it  should  turn 
out  otherwise,  that  the  loss  should  be  sustained  between  them.  Suppose  it  had  sold 
for  501.  only,  would  not  the  defendants  in  that  case  have  been  free  from  the  payment 
of  the  instalments  1  If  so,  it  could  never  have  been  intended  that  the  defendants 
should  be  liable,  though  they  could  not  sell  at  all.  The  proviso  necessarily  implies 
that  some  price  should  be  obtained  for  the  patent.  Any  other  construction  would 
be  a  great  hardship  on  the  defendants.  The  contingency  upon  which  the  covenant 
remains  in  force,  is  the  neglect  or  refusal  of  the  defendants  to  give  notice,  or,  having 
given  it,  to  perform  the  other  matters  mentioned  in  the  proviso.  That  means  a  wilful 
neglect  or  refusal ;  but  the  plea  shews  that  the  defendants  have  done  all  in  their 
power  to  sell  the  patent.  The  principle  of  the  decision  in  Hanis  v.  Mantle  (3  T.  K.  307) 
is  applicable  to  the  present  case. 

T.  Jones  was  not  called  upon  to  reply. 

Pollock,  C.  B.  I  am  of  opinion  that  the  plea  is  bad,  and  that  the  plaintiff  is 
entitled  to  judgment.  The  defendants'  counsel  argued,  that  it  is  to  be  considered  as 
an  implied  term  in  the  bargain,  that,  if  the  patent  cannot  be  sold,  it  shall  be  the  same 
thing  as  if  it  were  sold.  That  would  probably  be  so,  if  the  patent  were  repealed  by 
scire  facias,  by  the  interposition  of  some  third  person,  or  if  this  [561]  were  the  case 
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of  a  chattel  that  had  been  destroyed,  because  it  is  an  implied  condition  that  the 
subject-matter  of  the  contract  shall  remain  in  specie.  This  plea  does  not  disclose  such 
a  state  of  things,  but  only  that,  notwithstanding  the  etforts  of  the  defendants,  the 
patent  could  not  be  sold.  It  may  be,  that  if  they  took  more  pains,  or  applied  in 
another  direction,  or  more  largely  advertised,  they  might  have  succeeded.  The 
proviso  is,  that,  if  the  defendants  shall  give  notice,  within  a  certain  period,  of  their 
intention  to  sell  the  letters  patent,  the  payment  of  the  first  instalment  shall  be  sus- 
pended. They  have  given  such  notice  ;  and  the  question  then  is,  whether  the  plaintiff 
has  a  right  to  demand  that  instalment.  That  depends  upon  whether  the  defendants 
have  complied  with  the  rest  of  the  agreement,  which  is,  that  if,  having  given  such 
notice,  they  shall  neglect  or  refuse  to  perform  the  other  matters  mentioned  in  the 
proviso,  the  covenant  for  payment  of  the  SlOl.  shall  stand  in  full  force.  If  the  words 
"  neglect  or  refuse  to  perform  the  other  matters  "  meant  simply  neglect  or  refuse  to 
"  ofler  for  sale,"  the  defendants  would  be  right ;  but  the  meaning  is,  if  they  shall  not 
do  that  which  is  mentioned  in  the  previous  part  of  the  proviso,  namely,  "  bona  fide 
sell  and  dispose  of  the  patent ;  "  not  having  sold  it,  they  have  rendered  themselves 
lialjle  to  pay  the  instalments. 

Alderson,  B.  I  am  of  the  same  opinion.  The  defendants  have  bound  themselves 
by  an  indenture  to  pay  a  certain  sum  of  money  by  instalments  :  then,  in  case  tht 
defendants  shall  disapprove  of  the  working  of  the  patent,  there  is  an  absolute  power 
on  their  part  to  give  notice  at  a  period  before  the  first  instalment  is  payable,  and  the 
payment  of  it  is  suspended  :  then,  if  they  shall  do  certain  other  acts,  all  payments  in 
respect  of  the  8401.  are  to  cease ;  but  if  they  shall  neglect^to  do  those  acts,  the  instal- 
[562]-ment  suspended,  and  all  others,  are  to  continue  in  force.  The  condition  upou  which 
the  payment  of  the  8401.  ceases  is,  that  they  do  certain  acts.  It  is  not  averred  that 
they  have  done  those  acts,  but  only  that  they  endeavoured  to  do  them. 

KoLFE,  B.  I  am  of  the  same  opinion.  I  cannot  see  the  hardship  of  our  construc- 
tion of  the  deed.  This  maj'  be  a  bad  bargain  ;  but  if  the  patent  were  valuable,  the 
hardship  would  be  the  other  way,  for  the  plaintitf  has  no  right  to  any  part  of  the 
proceeds  of  the  sale,  unless  it  takes  place  within  six  months  after  the  notice.  Con- 
sistently with  the  language  of  this  covenant,  the  defendants  might,  the  day  after  the 
expiration  of  the  six  months'  notice,  sell  the  patent  for  10,0001.,  and  pocket  the  whole, 
paying  the  8401.  by  instalments  as  ttey  became  due.  That  shews  that  any  other 
construction  would  be  productive  of  the  greatest  injustice. 

Pl.wt,  B.  The  defendants  have  covenanted  to  pay  a  certain  sum  of  money  by 
instalments  ;  but  the  deed  contains  a  proviso  which  avoids  that  covenant,  in  the  event 
of  their  perfoi-miug  certain  acts  :  they  have  not  done  those  acts,  and  are  therefore 
liable  to  pay  the  instalments. 

Judgment  for  the  plaintiff. 

[563]  May  v.  Seyler.  June  1.3,  1848. — To  an  action  by  indorsee  against  indorser 
of  a  promissory  note,  for  payment  of  7501.,  the  defendant  pleaded,  that  he  indorsed 
the  note  to  P.  for  a  special  purpose,  and  that  P.,  in  violation  of  that  purpose, 
delivered  it  to  the  plaintiff,  and  that  there  never  was  any  consideration  or  value 
from  the  plaintiff  to  the  defendant,  or  P.,  for  the  transfer  of  the  note  by  P.,  or 
for  the  plaintiff  being  the  holder  of  the  same.  Replication,  that  there  was  good 
value  and  consideration  for  the  plaintiff's  being  the  holder  of  the  note ;  to  wit, 
a  large  sum  of  money,  to  wit,  the  sum  of  7501. : — Held,  on  special  demurrer,  that 
the  replication  was  good. 

Assumpsit  on  a  promissory  note,  made  by  one  Papanicolas,  for  payment  to  the 
defendant,  or  order,  of  7501.,  four  months  after  date,  and  by  the  defendant  indorsed 
to  the  plaintiff. 

Plea — That  the  note  was  indorsed  by  the  defendant,  who  then  delivered  the  same 
so  indorsed  to  Papanicolas,  who  then  received  the  same  for  the  purpose  and  on  the 
understanding  that  the  same  should  be  used  and  negotiated  for  the  taking  up  a  bill 
of  exchange  accepted  by  the  defendant  for  10001.  ;  that  Papanicolas,  in  violation 
of  the  said  understanding  and  special  purpose,  used  and  negotiated  the  note,  and 
transferred  and  delivered  the  same,  so  indorsed,  to  the  plaintiff,  for  other  and  different 
purposes,  and  did  not  take  up  the  said  bill,  and  the  plaintiff'  then  took  and  received 
the  same  from  him,  in  violation  of  and  contrary  to  the  said  special  purpose  ;  and  the 
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defciidant  says,  that  there  never  was  any  consideration  or  value  to  him  for  his  indorse- 
ment, and  that  there  never  was  any  value  or  consideration  fiom  the  phiintiff  to  liim 
or  Papanicolas  for  the  delivery  or  transfer  of  the  note  by  Papanicolas  to  the  plaintiff, 
or  for  the  plaintiff's  being  the  holder  of  the  same. 

Replication — That  there  was  good  value  and  consideration  for  the  plaintiff's  being 
the  holder  of  the  note,  to  wit,  a  large  sum  of  money,  to  wit,  the  sum  of  7501.  : 
concluiling  to  the  country. 

Special  demurrer,  assigning  for  causes,  that,  under  the  traverse  taken  by  the 
replication,  it  was  uncertain  whether  the  plaintiff  intended  to  rely  at  the  trial  on 
proof  of  consideration  to  Papanicolas,  or  the  defendant,  or  some  stranger ;  and  that, 
if  the  traverse  were  considered  to  admit  evidence  of  the  plaintiff  having  given 
consideration  [564]  to  a  stranger,  the  defendant  would  be  taken  by  surprise.  Joinder 
in  demurrer. 

Phipson  argued  in  support  of  the  demurrer  (June  1 2).  The  plea  affords  a  sufKcient 
prima  facie  answer,  by  shewing  that  the  bill  was  negotiated  in  violation  of  the  special 
purpose  for  which  it  was  indorsed,  and  that  there  was  no  value  or  consideration  from 
the  plaintiff  to  the  defendant  or  Papanicolas.  The  replication  ought,  therefore,  to 
have  stated  that  the  plaintiff  gave  value  to  the  defendant,  or  to  Papanicolas,  or  some 
intermediate  holder.  The  defendant  has  no  means  of  ascertaining  from  whom  the 
plaintiff  received  the  note,  and  what  title  that  party  might  have  to  it.  Possibly  the 
plaintiff  gave  value  to  an  indorser  who  obtained  the  note  by  theft  or  fraud,  with  the 
plaintiff's  knowledge,  and  the  defendant  ought  to  have  an  oppoitunity  of  shewing 
the  fact  by  way  of  rejoinder.  The  correct  form  of  replication  appears  from  the  case 
of  Arhouin  v.  Anderson  (1  Q.  B.  498). 

Martin,  contrk  (Prentice  with  him).  It  is  essential  that  the  plea  should  negative 
all  consideration ;  therefore,  the  meaning  of  the  latter  averment  is,  that  there  never 
was  any  consideration  or  value  to  any  person  whatever  in  respect  of  the  note.  The 
replication  properly  states  that  there  was  consideration.  If  the  replication  had  set 
out  the  facts  specially,  shewing  the  nature  of  the  consideration,  and  to  whom  given, 
it  would  have  been  inconsistent  with  the  plea,  and  bad  on  special  demurrer.  In 
a  note  to  the  case  of  Bennef  v.  Filkins  (1  >Saund.  21,  n.  2),  it  is  laid  down,  that 
whenever  any  material  fact  is  alleged  in  any  pleading,  which,  if  denied,  vi'ill,  upon 
issue  joined,  decide  the  cause  one  Avay  or  other,  if  the  adverse  party  plead  a  matter 
[565]  inconsistent  with,  and  contrary  to,  such  allegation,  he  must  traverse  it.  A 
traverse  may  be  either  by  a  direct  denial,  or  by  an  inducement  of  affirmative  matter 
inconsistent  with  the  previous  pleading,  and  concluding  with  an  absque  hoc ;  and 
though,  in  Wms.  Saunders  (vol.  1,  103  b.,  n.  3),  it  is  said  that  there  are  precedents 
either  way,  yet  the  general  practice  is  simply  to  deny  the  allegation  in  the  plea, 
concluding  to  the  country.  Before  the  rule  of  H.  T.,  4  Will.  4,  r.  13,  the  special 
traverse  concluded  with  a  verification,  which  shews  that  such  a  form  of  replication 
would  be  improper  in  this  case,  since  it  would  lead  to  unnecessary  prolixity.  In 
Arhouin  v.  Anderson  (1  Q.  B.  498)  the  plea  was  bad,  and  the  plaintiff',  not  having 
demurred  to  it,  was  compelled  to  reply  new  affirmative  matter.  [Pollock,  C.  B.  In 
the  case  of  The  Earl  of  Stirling  v.  Claijton  (1  C.  &  M.  241),  the  defendant  pleaded  in 
abatement,  that  the  plaintiff  was  not  the  Earl  of  Stirling,  and  it  was  held,  that  the 
plaintiff,  in  his  replication,  was  bound  to  shew  how  he  claimed  the  dignity.]  That 
case  proceeded  on  the  ground  that  a  party  pleading  a  dignity  must  shew  how  he  has 
it.  To  a  plea  of  no  memorandum  in  writing,  within  the  Statute  of  Frauds,  the  plaintiff" 
may  reply  that  there  was  such  memorandum,  without  setting  it  out  in  his  replication  : 
Wakeinan  v.  Sutton  (2  A.  &  E.  78). 
Phipson  replied. 
Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said : — In  the  case  of  May  v.  Seyler,  we  are  all  of  opinion  that 
the  replication  is  good,  and  that  the  plaintiff  is  entitled  to  judgment.  It  was  an  action 
by  the  indorsee  against  the  payee  of  a  promissory  note.  The  plea,  in  substance,  stated, 
that  the  note  was  indorsed  to  one  Papanicolas,  for  a  special  purpose,  and  that  [566] 
Papanicolas,  in  violation  of  that  purpose,  delivered  it  to  the  plaintiff,  who  was  the 
holder  without  consideration.  The  plaintiff  replied  simply,  that  there  was  considera- 
tion, and  to  that  replication  there  was  a  demurrer;  and  the  point  we  took  time  to 
consider  was,  whether  the  plaintiff,  when  it  became  necessary  to  I'eply  that  there  was 
consideration,  could  state  it  in  these  general  terms.     The  case  of  The  Earl  of  Stirlinrj 
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V.  Claijtan  (1  C.  &  M.  241)  was  referred  to,  to  establish  the  proposition,  that  where 
matter  is  denied  by  the  defendant,  and  is  affirmed  by  the  plaintiff,  he  must  go  on  to 
shew  something  more  than  a  mere  traverse  of  the  negative.  In  the  case  mentioned, 
the  plaintiff  declared  as  Earl  of  Stirling;  the  defendant  pleaded  in  abatement,  that 
the  plaintiff  was  not  Earl  of  Stirling ;  and  this  Court  then  held,  that  the  plaintiff, 
in  his  replication,  was  bound  to  shew  how  he  claimed  the  digiiit}'.  That  case  proceeded 
on  the  ground,  that,  where  a  matter  is  peculiarly  within  the  knowledge  of  one  party, 
that  party  must  state  it  in  pleading.  But,  in  the  case  of  bills  of  exchange  and  pro- 
missory notes,  the  onus  of  proving  want  of  consideration  is  cast  on  the  defendant, 
unless  the  plaintiff's  title  be  impeached  in  some  way,  as  upon  the  pleadings.  In  the 
present  case,  there  is  nothing  of  that  sort ;  and  it  is,  therefore,  sufficient  for  the 
plaintiff  to  reply  as  he  has  done  ;  and  we  think  that  he  is  entitled  to  judgment.  The 
defendant  may,  however,  have  leave  to  amend  on  the  usual  terms,  by  adding  the 
similiter,  otherwise  there  will  be 
Judgment  for  the  plaintiff". 

[567]  Turner  v.  The  Metropolitan  Live  Stock  Company.  June  16,  1848. — 
The  return  of  the  names  of  shareholders  in  a  joint-stock  company,  pursuant  to 
the  7  &  8  Vict.  e.  110,  is  prima  facie  evidence  of  the  fact  of  the  parties  named 
in  the  return  being  shareholders,  so  as  to  justify  the  Court  in  allowing  execution 
to  issue  against  them  under  the  66th  section  of  that  act. 

[S.  C.  6  D.  &  L.  59 ;  17  L.  J.  Ex.  264.] 

In  this  case  a  rule  nisi  had  been  obtained  for  leave  to  issue  execution  against  one 
Louis  De  Droff,  a  shareholder  in  a  joint-stock  company,  completely  registered  under  the 
provisions  of  the  7  &  8  Vict.  c.  110.  It  appealed  that  the  plaintiff  had  obtained  a 
judgment  against  the  Company  for  2871.  8s.  2d.,  and  that  the  Company  had  no 
property  or  effects  upon  which  the  same  could  be  levied.  The  motion  was  made  upon 
a  certified  copy  of  an  extract  from  the  schedule  of  the  deed  of  settlement  of  the 
Company,  returned  to  the  Eegistry-office,  containing  the  names  of  the  subscribers 
and  the  number  of  shares  held  by  each,  in  which  De  Droff  was  stated  to  be  the 
holder  of  three  hundred  shares. 

Bramwell  shewed  cause.  It  does  not  sufficiently  appear  that  De  Droff  is  a  share- 
holder for  the  time  being,  or  that  he  was  a  shareholder  at  the  time  of  the  contract 
entered  into,  so  as  to  render  him  liable  to  an  execution  under  the  66th  sect,  of  the 
7  &  8  Vict.  c.  110.  The  return  made  by  the  Company  to  the  Registry-oiffce  is  not 
evidence  against  any  person  whose  name  is  contained  therein,  without  proof  that  he 
authorised  the  return.  The  14th  and  four  following  sections  relate  to  returns  to  be 
made  by  companies  completely  registered ;  but  the  only  effect  of  those  enactments  is 
to  regulate  the  mode  in  which  the  returns  are  to  be  made,  and  in  what  way  they 
are  to  be  authenticated.  The  certified  copy  is  evidence  that  a  return  has  in  fact  been 
made,  but  no  more,  tender  this  statute,  a  shareholder  has  not  the  protection  of  a 
scire  facias.  [Piatt,  B.  Xo  injustice  can  be  done,  as  the  party  sought  to  be  charged 
may  deny  that  he  is  a  shareholder :  in  the  absence  of  such  denial,  the  return  is 
evidence  that  [568]  he  is.]  The  registrar  has  no  power  to  inquire  whether  the 
persons,  whose  names  are  mentioned  in  the  return,  are  shareholders  or  not ;  his  duty 
is  to  register  the  list  sent  to  him.  [Alderson,  B.  He  acts  in  the  discharge  of  a 
public  duty  :  therefore,  prima  facie,  the  return  is  evidence.]  The  .5th  section  of  the 
7  Geo.  4,  c.  46,  for  regulating  banking  copartnerships,  requires  the  return  under  that 
act  to  be  verified  on  oath ;  and  the  6th  section  renders  a  certified  copy  of  the  return 
evidence  of  the  fact,  that  all  persons  named  therein  as  members  of  the  copartnership 
were  members  thereof  at  the  date  of  the  return.  [Alderson,  B.  The  question  is, 
whether  the  certified  copy  is  sufficient  evidence  to  induce  the  Court  to  act  upon  it. 
We  constantly  act  on  information  and  belief,  because  the  other  party  has  an  opportunity 
of  denying  it.] 

Gray  appeared  to  support  the  rule,  but  was  not  called  upon. 

Per  curiam. (u)     The  rule  must  be  absolute. 

Rule  absolute. 

(a)  Pollock,  C.  B.,  Alderson,  B.,  and  Piatt,  B. 
Ex.  Div.  X.— 20* 
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[569]  TuE  EoYAL  Mail  Steam-Packet  Company  v.  Acraman  and  Others. 
May  8,  June  2,  1848. — A.  &  Co.  agreed  with  a  cei'tain  Company  to  build  for 
them  two  steam-ships  within  a  stated  time,  the  price  to  be  paid  by  instalments ; 
provided  that,  if  A.  &  Co.  should  make  default  in  any  of  the  conditions  of  the 
agreement,  it  should  be  lawful  for  the  Company  to  take  possession  of  the  ships, 
and  cause  the  works  to  be  completed  by  any  persons  they  chose,  and  pay  those 
persons  such  reasonable  sums  as  agreed  upon,  and  that  A.  &  Co.  should  forth- 
with, on  demand,  pay  the  Company  all  sums  so  advanced.  Afterwards  F.  became 
a  partner  in  the  firm  of  A.  &  Co.,  and  four  instalments  having  been  paid,  and 
A.  &  Co.  not  being  able  to  complete  the  ships,  another  agreement  was  made  with 
the  firm  of  A.  &  Co.,  including  F.,  whereby  the  Company,  in  terms  of  the  first 
contract,  arranged  to  take  possession  of  the  ships  and  complete  them,  and  for 
that  purpose  to  take  into  their  employ  the  workmen  of  A.  &  Co.  ;  and,  as  a 
security  to  the  Company  for  anj'  advances  they  might  make  beyond  the  balance 
receivable  by  A.  &  Co.,  it  was  agreed  that  the  Company  should  have  a  lien  for 
such  balance  upon  certain  shares  of  A.  &  Co.  in  the  Company.  The  Company 
having  proceeded  with  the  works,  and  for  that  purpose  made  large  advances — 
Held,  that  thev  could  not  forthwith  recover  such  advances  by  action  against 
the  firm  of  A.  &  Co.,  including  F.,  for  money  paid  or  money  had  and  received, 
there  being  no  liability  to  repay  until  the  ultimate  balance  was  ascertained,  and 
then  only  after  demand. 

This  was  an  action  of  assumpsit,  brought  under  an  order  of  the  Chief  Judge  in 
Bankruptcy.  The  declai'ation  contained  the  common  counts  for  money  paid  and 
money  had  and  received.  The  defendants  pleaded,  inter  alia,  non-assumpserunt ; 
upon  which  issue  was  joined.  It  was  part  of  the  order,  that  the  bankruptcy  should 
not  be  pleaded.  The  action  was  tried  before  the  Lord  Chief  Baron,  at  the  London 
sittings  after  Trinity  Term,  1846,  when  a  verdict  was  found  for  the  plaintiffs,  subject 
to  the  opinion  of  the  Court  upon  a  case,  of  which  the  material  part  is  as  follows  : — 
The  Eoyal  Mail  Steam-packet  Company  was  incorporated  by  charter,  dated  26th 
September,  1839.  Upon  the  1st  May,  1840,  an  agreement  was  made  and  signed  by 
the  plaintiffs  and  by  all  the  defendants,  except  J.  Franklyn,  by  which  the  defendants 
undertook  to  build  two  steam-ships,  with  steam-engines  and  boilers,  according  to 
specification,  to  be  completed  and  ready  for  delivery  within  fifteen  months  from  the 
date  of  the  contract.  The  price  of  each,  including  equipments,  was  to  be  50,-5001., 
to  be  paid  as  follows: — 90001.  upon  signing  the  contract;  11,2001.  on  the  5th  May, 
1840;  20,2001.  on  the  5th  August;  20,2001.  on  the  5th  November;  20,2001.  on  the 
5th  February,  1841 ;  and  20,2001.  on  the  delivery  of  the  two  vessels.  It  was  further 
agreed  that: — "In  case  default  shall  be  made  in  any  of  the  conditions  and  agreements 
[570]  herein  contained,  it  shall  be  lawful  for  the  Company  to  take  possession  of  the 
steam-ships,  steam-engines,  and  boilers,  which,  from  and  after  the  payment  of  the  first 
instalment,  shall  be  and  be  deemed,  in  every  respect  and  for  every  purpose,  the 
property  of  the  Company,  and  to  cause  the  works  agreed  to  be  done  to  be  completed 
by  any  person  or  persons  whom  they  shall  see  fit  to  employ,  using  such  of  the 
materials  of  T.  Holroyd  and  his  partners,  (the  firm  of  Acraman  &  Co.),  as  shall  be 
then  on  their  premises,  and  shall  be  fit  and  applicable  to  the  purpose ;  and  that  it 
shall  be  lawful  for  the  Company  to  pay  such  persons  such  reasonable  sum  or  sums  as 
they  shall  see  fit  to  agree  upon  in  that  behalf;  and  that  the  said  J.  Holroyd  or  his 
partners  shall  forthwith  on  demand  pay  to  the  said  Company  all  sums  of  money  which 
the  Company  shall  so  pay  or  advance,  the  said  Company,  in  that  case,  nevertheless, 
paying  or  allowing  to  the  said  J.  Holroyd  and  his  partners,  on  the  final  completion 
and  fixing  of  the  several  steam-ships,  steam-engines,  and  boilers,  the  amount  of  the 
contract  price,  deducting  therefrom  any  sum  which  (if  the  directors  shall  consider 
that  the  Company  have,  by  the  default  of  the  said  J.  Holroyd  and  his  partners, 
sustained  any  damage)  any  two  persons,  one  to  be  appointed  on  behalf  of  the  Company, 
and  the  other  on  the  part  of  the  said  J.  Holroyd  and  his  partners,  shall  awai'd." 

Under  this  contract,  the  firm  of  Acraman  &  Co.,  which,  before  the  3 1st  December, 
1840,  consisted  of  all  the  defendants  except  Franklyn,  and  after  that  day,  on  which 
Fi'anklyn  became  partner,  consisted  of  all  the  defendants,  proceeded  with  the  building 
of  the  two  steam-ships,  engines,  and  boilers.     The  company  paid  the  firm  of  Acraman 
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&  Co.  (cousisting  of  all  the  defendants  except  Franklyu,  before  the  31st  December, 
18-10,  and  of  all  the  defendants  after  that  date)  80,0001.,  the  amount  of  the  first  four 
instalments,  at  the  times  agreed  ;  but  the  vessels  were  not  completed  within  the 
stipulated  period.  In  February,  1842,  [571]  the  defendants  informed  the  Company 
that  they  could  not  proceed  with  the  completion  of  the  vessels  without  assistance, 
and  the  following  arrangement  was  agreed  upon  between  the  plaintiti's  and  the 
defendants : — 

"  Bristol,  26th  February,  1842. 
"Messrs.  Acraman  &  Co.  not  having  completed  the  ships  and  engines  in  terms  of 
their  contract  with  the  Royal  Mail  Steam-packet  Company,  of  the  1st  Ma\-,  1840,  the 
Company,  in  terms  of  that  contract,  have  arranged  to  take  possession  of  the  ships  and 
engines  in  the  state  in  which  they  now  are,  and  of  the  materials  now  upon  the 
premises  of  Messrs.  Acraman,  Morgan,  &  Co.,  which  have  been  provided  for  their 
completion,  and  to  proceed  themselves  to  complete  them.  For  that  purpose,  the 
Company  have  agreed  to  avail  themselves  of  the  assistance  of  Messi-s.  Acraman  &  Co., 
and  to  take  into  their  own  employ  such  of  the  workpeople  at  present  in  the  seivice 
of  Messrs.  Acraman  &  Co.  as  they  may  require;  Messrs.  Acraman  &  Co.  hereby 
agreeing  to  allow  the  Company  the  use  and  occupation  of  their  premises,  and  of  all 
tools  and  machinery  now  in  or  about  the  same,  so  long  as  the  same  shall  be  required 
for  the  completion  of  the  ships  and  engines.  And,  as  a  security  to  the  said  Company 
for  any  advances  they  may  make  beyond  the  balance  which  will  be  receivable  by 
Messrs.  Acraman  &  Co.  under  their  contract  with  the  Company,  the  undersigned, 
W.  Edward  Acraman  and  A.  John  Acraman  hereby  agree  that  the  Company  shall 
have  a  lien  for  such  balance  upon  the  600  shares  now  held  by  the  said  W.  Edward 
Acraman  and  A.  John  Acraman  in  the  said  Royal  Mail  Steam-packet  Company. 

"  Acraman,  Morgan,  &  Co. 

"W.  Edward  Acraman. 

"Alfred  John  Acraman." 

The  Company  thereupon  took  possession  of  the  unfinished  [572]  ships  and  other 
things,  and  proceeded  to  complete  the  ships  and  other  works,  with  the  assistance  of 
the  defendants  and  their  workmen,  under  the  inspection  of  an  inspector  nominated 
by  the  Company  on  their  behalf.  The  defendants'  foreman  made  weekly  returns  to 
the  Company's  inspector  of  the  necessary  disbursements  in  wages  and  other  expenses. 
After  these  had  been  checked  by  the  inspector,  the  necessary  sums  were  advanced 
weekly  to  the  defendants,  upon  receipts  prepared  by  the  solicitor  of  the  Company, 
in  the  following  form  : — 

"  Bristol,  5th  March,  1842. 

"  We  acknowledge  to  have  received  from  the  Roj'al  Mail  Steam-packet  Company 
the  sum  of  1.5001.,  being  on  account  of  the  expenses  incurred  by  them  in  completing 
the  ships  and  engines  contracted  for  by  us,  and  which  sum  so  paid  by  them  is  to  be 
debited  against  the  balance  receivable  by  us  under  the  said  contract. 

"Perproc.  Acraman  &  Co. 
"George  Morgan." 

The  advances  to  the  defendants  thus  made  by  the  Company  amounted  in  the 
whole,  prior  to  the  16th  June,  1842,  to  the  sum  of  21,4861.  8s.  7d.  A  fiat  in  bank- 
ruptcy was  issued  against  all  the  defendants,  bearing  date  the  16tli  June,  1842,  and 
gazetted  the  1st  July.  Between  the  16th  June  and  the  1st  July  the  Company  made 
further  payments  to  the  defendants,  in  like  manner,  to  the  amount  of  23461.  15s.  Id. 
The  Company  completed  the  vessels  in  April,  1843. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  are  entitled  to 
recover  the  whole  or  any  part  of  those  sums  in  thi.s  action. 

Crowder,  for  the  plaintifts.  The  question  is,  whether,  on  the  17th  June,  1842, 
there  was  a  debt  due  from  the  de-[573]-fendants  to  the  plaintiffs,  which  the  latter  are 
entitled  to  recover  in  the  present  form  of  action.  It  is  submitted,  that  the  money 
which  the  plaintiffs  advanced,  in  order  to  complete  the  vessels,  in  pursuance  of  the 
agreements  of  the  1st  May,  1840,  and  the  26th  February,  1842,  is  recoverable  in  an 
action  on  the  common  counts.     At  the  time  the  first  agreement  was  made  between 
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the  parties,  Franklyn,  who  is  one  of  the  defendants,  was  not  a  partner  with  the  other 
defendants.  He  is  to  be  considered  as  having  become  a  partner  with  them  on  the 
1st  January,  1840.  There  can  be  but  little  doubt,  that,  if  the  original  partnership 
had  remained  unchanged,  and  the  original  agreement  alone  e.xisted,  the  plaintiffs 
would  be  entitled  to  succeed  in  this  action.  The  words  in  the  first  agreement,  that 
Holroyd  or  his  partners  shall  forthwith  on  demand  pay  to  the  Company  any  suras  the 
latter  "should  so  pay  or  advance,  do  not  require  any  actual  demand  to  be  made  to 
enable  the  Company  to  recover  such  sums  of  money  so  advanced.  The  case  resembles 
that  of  a  promissory  note,  pa3'able  on  demand-— there  no  actual  demand  is  necessary  : 
the  bringing  the  action  is  a  sutticient  demand.  Then,  by  the  second  agreement, 
Franklyn,  who  had  entered  into  partnership  with  the  other  defendants,  adopts  the 
terms  of  the  previous  agreement.  He  also  enjoys  the  benefits  and  profits  which  would 
arise  to  his  co  partners  from  its  adoption.  The  terms  contained  in  the  second  agree- 
ment will  be  relied  upon  by  the  defendants.  Those  terms  are,  that,  as  a  security  to 
the  said  Company  for  any  advance  they  may  make  beyond  the  b.alance  which  will 
be  receivable  by  Messrs.  Acraman  &  Co.  under  their  contract  with  the  Company,  the 
defendants  agree  that  the  Company  shall  have  a  lien  for  such  balance  upon  certain 
shares  in  the  Company  then  held  by  the  defendants  for  15001.  The  receipt  of  the 
.5th  March,  184:2,  given  by  the  defendants,  which  states  that  the  sum  so  paid  by  the 
Company  is  to  be  debited  against  the  balance  receivable  by  [574]  the  defendants 
under  the  contract,  means  a  debt  on  one  side  of  an  account.  The  true  meaning  of 
the  second  contract  is  not  that  the  money  advanced  should  not  be  paid  until  after  a 
balance  should  be  ascertained.  Such,  therefore,  being  the  fair  and  reasonable  con- 
struction which  the  two  contracts  should  receive,  and  as  Franklyn  enjoyed  the  benefits 
of  both,  and  by  the  terms  of  the  second  acceded  to  the  first,  and  as  the  money  was 
advanced  by  the  plaintifl's  in  pursuance  of  these  contracts,  they  are  entitled  to  recover 
in  the  present  form  of  action  ;  atid  there  is  no  good  reason  why  the  form  of  action 
should  be  a  special  one  for  the  recovery  of  damages  incurred  to  the  plaintiffs  for 
breach  of  contract  on  the  part  of  the  defendants. 

Tomlinson  (Butt  with  him),  for  the  defendants.  No  debt  for  which  this  action  is 
maintainable  was  due  from  Acraman  &  Co.  to  the  plaintiffs  on  the  17th  June,  1842. 
They  could  only  maintain  a  special  action  on  the  contract  after  demand  :  Ligldfoot  v. 
Creed  (8  Taunt.  268).  The  stipulations  contained  in  the  first  agreement  are  not 
embodied  in  the  second,  which  has  reference  to  a  different  state  of  things.  Under 
the  first  agreement,  the  Company  had  to  exei'cise  an  option  as  to  whether  they  would, 
in  a  certain  event,  complete  the  ships  with  their  own  capital,  or  require  Messrs. 
Acraman  to  finish  them.  In  the  latter  case  there  would  be  no  claim  ;  in  the  former, 
only  after  demand.  The  first  agreement  contemplates  that  Acraman  &  Co.  would 
always  be  in  a  condition  to  supply  the  capital.  The  new  contract  proceeds  upon  the 
basis  that  the  Company  are  to  have  the  benefit  of  the  skill  of  Acraman  &  Co. ;  and, 
in  order  to  prevent  the  property  vesting  in  assignees,  in  the  event  of  bankruptcy,  it 
is  arranged  that  the  Company  shall  take  possession  of  the  ships,  under  the  terms  of 
the  first  agreement.  On  the  one  side,  advances  are  to  be  made;  [575]  on  the  other, 
instalments  will  become  payable  :  and  a  balance  having  been  struck,  the  shares  are 
to  stand  as  a  security  for  advances  beyond  it.  The  clause  in  the  first  agreement, 
which  provides  for  the  repayment  of  sums  advanced,  is  not  inserted  in  the  second, 
the  terras  of  which  are  inconsistent  with  such  a  stipulation.  Where  there  is  an 
antecedent  debt,  no  doubt  the  bringing  the  action  is  a  sufficient  demaad  :  Birks  v. 
Trippcf  (1  Saund.  33  b.).  But  it  is  otherwise  where  the  party  has  an  option  to  exercise 
before  his  right  of  action  is  perfect ;  Sim2)soii  v.  Eouth  (2  B.  &  C.  682).  But,  even  if 
a  demand  were  made,  it  would  be  of  no  avail  against  Franklyn,  who  never  entered 
into  the  first  contract:  Atkinson  v.  Hell  (8  B.  &  C  277). 

Crowder  replied. 

Pollock,  C.  B.  The  case  lies  in  a  narrow  corapass,  the  real  question  being,  what 
is  the  effect  of  the  agreement  of  the  26th  February,  1842,  to  which  the  defendant 
Franklyn  was  a  party  !  Does  that  agreement  contemplate  advances  to  be  made  by 
the  plaintiffs,  which  were  to  be  recoverable  forthwith?  In  order  to  determine  the 
question,  we  must  look  merely  at  that  agreement.  Then  what  do  the  parties  agree  to? 
They  recognise  the  right  of  the  Company  to  take  possession  of  the  ships  and  engines  on 
the  terras  of  the  former  contract,  and  the  Company  agree  to  avail  themselves  of  the 
assistance  of  Messrs.  Acraman  &  Co.,  and  to  take  into  their  own  employ  such  of  the 
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work  people  then  in  the  service  of  Messrs.  Acramaii  as  they  may  i-eqnire,  Messrs. 
Acraman  agreeing  to  allow  the  Company  the  use  of  their  premises ;  and,  as  a  security 
for  advances  the  Company  might  make  beyond  the  balance,  they  are  to  have  a  lien 
on  certain  shares.  The  qtiestion  then  is,  did  Franklyn  ever  agree  forthwith  to  repay 
advances  made  [576]  from  time  to  time  by  the  Company,  so  as  to  render  those 
advances  a  debt  recoveralile  instanter?  I  cannot  come  to  any  such  conclusion;  on 
the  contrary,  in  my  opinion,  the  effect  of  the  agreement  is,  that  the  Company  are  to 
go  on  building  the  ships,  employing  the  workmen  of  Messrs.  Acraman  as  the  servants  of 
the  Company  ;  and  it  is  only  on  the  ultimate  balance  being  ascertained,  that  any  liability 
to  pay  arises.  The  Company  are  placed  in  this  dilemma.  If  Franklyn  and  the  other 
pai-ties  did  agree  not  only  that  the  Company  should  take  possession  of  the  ships  upon 
the  terms  of  the  former  agreement,  but  also  that  the  former  agreement  should  be  incor- 
porated with  the  latter,  still  a  demand  would  be  necessary  to  constitute  a  right  of 
action.  Therefore,  in  no  view  are  the  plaintiffs  entitled  to  recover  ;  for  either  this  money 
is  not  payable  until  the  balance  is  ascertained,  or,  if  it  be  payable,  then  a  demand 
is  required  by  the  terms  of  the  agreement. 

EoLFE,  B.  I  am  of  the  same  opinion.  This  action  is  for  money  paid,  and  money 
had  and  received ;  and  I  think  the  action  cannot  be  maintained,  because  the  sums 
advanced  are  not  money  paid  for  the  defendants,  or  money  had  and  received  for  the 
use  of  the  plaintiffs.  By  the  receipt  of  the  5th  March,  1842,  the  defendants  acknow- 
ledge that  they  have  received  from  the  Company  15001.  on  account  of  the  expense 
incurred  in  completing  the  ships,  which  sum  is  "  to  be  debited  against  the  balance 
receivable  under  the  contract."  It  is  important  to  see,  distinctly,  the  ground^  upon 
which  the  parties  are  proceeding.  At  the  time  of  the  original  transaction  the  firm  of 
Acraman  &  Co.  did  not  consist  of  Franklyn,  and  the  plaintiffs  enter  into  a  contract 
with  that  firm,  whereby  the  latter  agree  to  build  certain  ships,  and  the  plaintiffs  agree 
to  pay  the  price  by  instalments.  Acraman  &  Co.  commence  building  the  ships,  and 
four  instalments  are  paid  prior  to  the  31st  December,  1840,  on  which  day  Franklyn 
Ijecame  a  [577]  partner.  The  case  would  be  rendered  more  clear,  if  we  suppose,  that, 
from  the  .'3 1st  December,  1840,  the  firm  of  Acraman  &  Co.  consisted  of  Franklyn 
alone.  On  the  5th  February,  1841,  another  instalment  is  paid;  but  the  defendants 
are  unable  to  complete  the  vessels.  Now,  the  Company  had  stipulated  that,  in  case 
of  default,  it  should  be  lawful  for  them  to  take  possession  of  the  ships,  and  to  complete 
the  works  by  any  persons  whom  they  should  think  fit  to  employ,  and  to  pay  such 
persons;  and  that  Acraman  &  Co.  should  forthwith  on  demand  pay  to  the  Company 
all  sums  which  they  should  so  pay  in  advance.  The  Company  clo  take  possession  of 
the  ships  and  go  on  with  the  works,  which  they  have  since  completed.  Then,  what 
are  their  rights'? — to  bring  an  action  against  the  parties  with  whom  they  contracted, 
not  Franklyn,  for  a  breach  of  that  contract ;  and  the  measure  of  damage  would  be  the 
difference  between  the  instalments  which  remained  to  be  paid,  and  the  sum  which  they 
had  expended  in  order  to  complete  the  ships.  The  Company  clearly  contemplated 
that  they  might  be  driven  to  make  large  advances,  and  look  to  the  firm  of  Acraman  & 
Co.  for  payment  out  of  the  balance  ;  and  therefore  they  stipulate  that  it  shall  be 
lawful  for  "them  to  pay  the  persons  employed  such  reasonable  sums  as  they  shall  see 
fit,  and  that  Acraman  &  Co.  shall  "  forthwith  on  demand  "  repay  the  sums  so  advanced. 
If  it  were  necessary  to  decide  the  point,  I  .should  say,  that,  supposing  there  was  no 
new  partner,  it  is  obvious  that  the  agreement  gives  no  right  to  maintain  an  action  for 
money  paid,  or  money  had  and  received,  unless  on  demand,  for  those  words  are  an 
essential  part  of  the  contract.  It  would  be  absurd  to  say  that  the  Company  might 
spend  money  in  building  the  ships,  and  bring  an  action  without  informing  Acraman  & 
Co.  of  what  had  been  spent.  The  Company  could  only  recover  after  demand,  if  there 
had  been  no  alteration  in  the  firm  of  Acraman  &  Co.  I  will  now  assume  that  the 
firm  consisted  of  Franklyn  alone :  then  the  plain-[578]-tifts  take  possession  of  the 
ships,  under  the  original  contract  and  the  agreement  to  which  Franklyn  was  a  party, 
and  employ  Franklyn's  workmen.  At  the  end  of  the  first  week  the  Company  expend 
15001.,  and  Franklyn  signs  a  receipt,  in  which  he  acknowledges  that  he  has  received 
that  amount,  "  to  be  debited  against  the  balance  receivable  by  him  under  the  contract." 
Franklyn  in  effect,  says,  "  You  had  a  right  to  take  possession,  and  you  have  taken 
possession  ;  you  had  a  right  to  employ  whom  you  chose  of  my  workmen  ;  I  acknow- 
ledge the  receipt  of  that  sum,  to  be  deijited  against  what  is  eventually  coming  to  me  ;" 
that  is,  part  payment  of  the  balance  receivable  under  the  contract,  not  money  paid  for 
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the  dofendunt's  use.  If  the  plaiiitift's  chose  to  advance  more  than  was  eventually 
coming  to  the  defendant,  possibly  there  might  be  evidence  to  support  an  action  for 
money  had  and  received ;  but  the  plaintiffs  had  not  made  such  advances  at  the  time 
this  action  was  brought. 

Pl.\tt,  B.  I  am  of  the  same  opinion.  On  reading  the  document  signed  by 
Franklyn,  I  do  not  see  how  the  present  action  can  be  maintained.  Whether  that 
document  involves  all  the  terms  of  the  previous  agreement,  it  is  not  necessary  to 
inquire,  because  the  stipulation  clearly  is,  that  the  balance  must  be  ascertained  before 
the  plaintifis  can  claim  any  advances ;  and,  inasmuch  as  that  time  has  never  arrived, 
the  present  action  cannot  be  maintained. 


[579]    Reoula  Gener.alis.    Trinity  Term,  11  Vict.     1848. 

Whereas,  by  a  rule  of  Easter  Term,  in  the  7th  year  of  the  reign  of  her  present 
Majesty,  Queen  Victoria,  it  was  ordered,  "That,  for  the  future,  it  shall  not  be  neces- 
sary to  have  a  warrant  of  attorney  to  acknowledge  satisfaction  of  a  judgment,  or  a 
judge's  fiat  thereon,  but  that  it  shall  be  requisite  only  to  produce  a  satisfaction-piece 
similar  to  that  in  use  in  the  Court  of  Queen's  Bench,  except  that  in  all  cases  such 
satisfaction-piece  shall  be  signed  by  the  plaintiti'  or  plaintiffs,  or  their  personal  repre- 
sentatives, and  such  signature  or  signatures  shall  be  witnessed  by  a  practising  attorney 
of  one  of  the  courts  of  Westminster,  expressly  named  by  him  or  them,  and  attending 
at  his  or  their  request,  to  inform  him  or  them  of  the  nature  and  effect  of  such  satisfac- 
tion-piece before  the  same  is  signed,  and  which  attorney  shall  declare  himself,  in  the 
attestation  thereto,  to  be  the  attorney  to  the  person  or  persons  so  signing  the  same, 
and  state  he  is  witness  as  such  attorney ;  but  any  judge  at  Chambers  shall  have 
power  to  make  an  order,  dispensing  with  such  signature  of  the  plaintiff  or  plaintiffs, 
or  their  personal  representatives,  under  special  circumstances,  as  he  may  think  right; 
and  that,  in  cases  where  the  satisfaction-piece  is  signed  by  the  personal  representative 
of  a  deceased  plaintiff,  he  shall  prove  his  representative  character  in  such  way  as  the 
Master  may  direct : "  it  is  ordered,  that  so  much  of  the  said  rule  as  requires  a 
satisfaction-piece  similar  to  that  in  use  in  the  Court  of  Queen's  Bench  to  be  produced, 
be  revoked,  and  that  the  following  form  of  satisfaction-piece  be  in  future  used,  in  lieu 
of  the  same  : — 

[580]     "  In  the 

Term,  in  the  year  of  the  reign  of  Queen  Victoria. 

,  to  wit.     Satisfaction  is   acknowledged   between plaintiff,  and 

defendant,    in    an    action  for  and  .      And 

do  hereby  expressly  nominate  and  appoint ,  attorney-at-Iaw,  to  witness 

and  attest  execution  of  this  acknowledgment  of  satisfaction. 

"Judgment   entered  on    the  dav  of  ,  in   the   year  of   our 

Lord  18—. 

"Roll  No. 


"  Signed  by  the  said 
of   me    ,    of 


,  in  the  presence" 
,    one    of    the 
at  West- 


attornies  of  the  Court  of 

minster.     And  I  hereby'  declai-e  myself  to  be 

attorney  for  and  on  behalf  of  the  said ; 

expressly  named  by  h — ,  and  attending  at  h — 
request,  to  inform  h —  of  the  nature  and  effect 
of  this  acknowledgment  of  satisfaction,  (which 
I  accordingly  did  before  the  same  was  signed 
by  h — ) ;  and  I  also  declaie  that  I  subscribe  my 
name  hereto  as  such  attorney. 


(Signature.) 
the  above  named  plaintiff, 
(Date)  18—" 


(Signed) 


Denman, 
Tho.s.  Wilde, 
Fred.  Pollock, 
E.  H.  Alderson, 
J.  Patteson, 
J.  T.  Coleridge, 


T.  Coltjian, 
W.  H.  Maule, 
Wm.  WighTxMan, 
C.  Cresswell, 
F.  T.  Platt, 
W.  Erle. 
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[581]    Sittings  after  Trinity  Term. 

Thomas  Watson  and  Elizabeth  Spence  v.  Pearson.  July  11,  1848.— A  testator, 
by  his  will,  dated  the  26th  July,  1825,  devised  as  follows: — "I  give  and  devise 
unto  my  wife  E.,  to  AV.  H.,  and  J.  C,  their  heirs,  executors,  and  administrators, 
all  my  real  and  personal  estates  whatsoever,  upon  trust  to  pay  the  rents, 
interest,  and  produce  thereof  unto  my  said  wife  during  her  lifetime,  and  after 
her  decease  to  pay  and  apply  the  rents,  issues,  and  profits  thereof  for  and 
towards  the  maintenance  of  my  children  during  their  lives,  with  benefit  of 
survivorship ;  and,  after  their  several  deceases,  I  give  and  devise  the  share  of 
her  so  dying  unto  her  children  and  unto  his  or  their  heirs,  as  tenants  in  common. 
I  give,  direct,  ordain,  and  appoint  unto  my  said  wife  E.,  to  W.  H.,  and  J.  C, 
their  heirs,  executors,  and  administrators,  power  and  authority  to  sell,  dispose  of, 
mortgage,  lease  and  otherwise  in  all  manners  manage  my  estate,  both  real  and 
personal,  as  if  I  were  living.  I  appoint  my  wife  E.,  and  W.  H.  and  J.  C,  the 
executors  of  this  my  will,  and  also  guardians  of  my  children."  The  testator 
died  in  1825,  leaving  his  widow  E.  (one  of  the  plaintifTs)  and  three  infant 
daughters  unmarried,  the  youngest  of  whom  died  in  1844;  and  the  eldest  in 
1832  married,  and  had  several  children  living  at  the  date  of  the  hereinafter- 
mentioned  contract  of  sale.  J.  C.  never  acted  under  the  will,  and,  in  1833, 
executed  a  deed  disclaiming  all  interest  under  the  will.  The  other  party,  W.  H., 
died  in  1840.  In  1845,  E.,  the  testator's  widow,  entered  into  a  contract  to 
sell  certain  land  of  which  the  testa,tor  was  seised  in  fee  simple  at  the  time  of 
his  death  : — Held,  in  an  action  by  E.  against  the  vendee  for  the  recovery  of 
the  purchase-money,  that  she  took  an  estate  in  fee  simple  in  the  land  in  question, 
and  could  therefore  give  a  good  title. 

[S.  C.  18  L.  J.  Ex.  46.  Adopted,  Blagrare  v.  Blagrare,  1849,  4  Ex.  550.  Referred 
to.  Poad  V.  Watson,  1855,  6  El.  &  Bl.  616:  affirmed,  ibid.  618;  BaJar  v.  JFliite, 
1875,  L.  R.  20  Eq.  175.] 

Assumpsit.  The  declaration  stated,  that,  by  an  agreement  of  the  5th  September, 
1845,  the  plaintiffs  agreed  to  sell,  and  the  defendant  to  purchase,  certain  land  and 
premises  for  a  certain  sum  of  money  ;  and  the  plaintifls  (inter  alia)  agreed  to  deduce 
a  good  title  thereto.  The  declaration  averred,  that,  although  the  plaintiffs  did 
deduce  a  good  and  sufficient  title  in  fee  simple  of,  and  in,  and  to  the  said  premises, 
so  as  to  enable  the  plaintiffs  to  convey  the  same  to  the  defendant,  &c.,  of  which 
the  defendant  had  notice,  yet  the  defendant  would  not  complete  the  purchase,  and 
that  he  had  not  paid  the  said  sum  of  money,  &c. 

The  defendant  pleaded,  that  the  plaintiff"  did  not  deduce  a  good  and  sufficient 
title  in  fee  simple  of,  in,  and  to  the  said  premises,  so  as  to  enable  the  plaintiffs  to 
convey  the  same  to  the  defendant  in  fee  simple,  modo  et  forma.  After  issue  joined, 
by  consent  and  by  order  of  Piatt,  B.,  the  following  case  was  stated  for  the  opinion  of 
the  Court : — 

William  Spence,  at  the  time  of  making  his  will,  hereinafter  set  out,  and  thence  to 
his  death,  was  seised  in  fee  [582]  of  the  messuages,  lands,  tenements,  and  real  estate 
in  his  will  mentioned,  which  comprised,  amongst  others,  an  undivided  moiety  of  the 
messuages,  lands,  and  tenements  in  the  declaration  mentioned.  He  made  his  will  on 
the  26th  July,  1825,  which  was  duly  executed  to  pass  real  estate,  and  is  as  follows : — 

"This  is  the  last  will  and  testament  of  me,  William  Spence,  of  Sculcoates,  in 
the  city  of  York,  brewer,  made  this  26th  day  of  July,  1825.  I  give  and  devise 
unto  my  dear  wife  Elizabeth,  William  Hall,  of  Sculcoates  aforesaid,  Esq.,  Joseph 
Clarke,  of  the  town  of  Kingston-upon-Hull,  Gent.,  their  heirs,  executors,  and  adminis- 
trators, all  my  real  and  personal  estates  whatsoever,  upon  trust  to  pay  the  rents, 
issues,  and  produce  thereof  unto  my  said  wife  during  her  life,  and  from  and  after  her 
decease  to  pay  and  appl}-  the  rents,  issues,  and  profits  thereof  for  and  towards  the 
maintenance  of  my  children  during  their  respective  lives,  with  benefit  of  survivorship, 
and  from  and  after  their  several  deceases,  I  give  and  devise  the  share  of  her  so  dying 
unto  her  children,  and  his  or  their  heirs,  as  tenants  in  common  ;  and  if  only  one  of 
my  children  shall  leave  issue,  I  give  and  devise  the  whole  of  my  said  real  and  personal 


I 
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estates  unto  the  lioirs,  executors,  and  administrators  of  such  of  my  said  children  ;  and 
if  all  my  said  children  shall  die  without  issue  under  age  (but  at  age  I  vest  their 
legacies),  then  I  give  and  devise  the  same  unto  and  equally  between  my  two  brothers- 
in-law,  the  sons  of  my  father,  in  equal  shares,  as  joint  tenants.  I  give,  ordain,  direct, 
and  appoint  unto  my  said  wife  Elizabeth,  the  said  William  Hall,  and  the  said  Joseph 
Clarke,  their  heirs,  executors,  and  administrators,  power  and  authority  to  sell,  dispose 
of,  mortgage,  lease,  or  otherwise  in  all  manners  manage  my  estate,  both  real  and 
personal,  as  if  I  were  living ;  and  I  exonerate  purchasers  from  seeing  to  the  applica- 
tion of  any  purchase-money  for  which  they  or  any  of  them  may  give  a  receipt.  I 
appoint  my  said  wife  Eliza-[583]-beth,  and  the  said  William  Hall  and  Joseph  Clarke, 
the  executors  of  this  my  will,  and  also  the  guardians  of  my  said  children  ;  and  I 
revoke  all  former  wills  by  me  made.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  the  day  and  year  fii'st  before  mentioned. 

"  William  Spence. 
"Signed,  sealed,  &c.  in  the  presence  of  us,  C.  R.  A.,  E.  C,  S.  H." 

Mr.  Spence  died  on  the  5th  August,  182.5,  leaving  his  widow,  who  is  one  of  the 
present  plaintifls,  and  three  unmarried  daughters,  who  were  then  of  the  ages  of 
seventeen,  fourteen,  and  eleven,  him  surviving ;  viz.  Mary,  Jane,  and  Caroline.  The 
latter  departed  this  life  on  the  7th  of  October,  1844  ;  and  in  the  month  of  March, 
1832,  the  said  Mary  Spence  married  William  Ouston,  of  the  town  of  Kingston-upon- 
HuU ;  and  there  have  been  issue  of  this  marriage  several  infant  children  living  at  the 
date  of  the  contract  of  sale  hereinafter  mentioned,  and  still  living. 

The  said  Joseph  Clarke  never  acted  under  the  will,  but  on  the  1.3th  April,  1833, 
executed  the  following  deed,  disclaiming  all  interest  under  the  will : — 

"To  all  to  whom  these  presents  shall  come,  Joseph  Clarke,  of  &c.  Whereas 
William  Spence,  late  of  the  parish  of  Sculcoates,  in  the  county  of  York,  brewer,  duly 
made  and  published  his  last  will  and  testament,  bearing  date  the  21st  of  July,  1825, 
whereby  he  gave  and  devised  unto  his  wife  Elizabeth,  William  Hall  of  Sculcoates 
aforesaid,  Esq.,  and  to  the  .said  Joseph  Clarke,  their  heirs,  executors,  and  adminis- 
trators, all  his  real  and  personal  estates  whatsoever,  upon  certain  trusts  therein 
mentioned,  and  the  said  testator  appointed  his  said  wife  Elizabeth,  and  the  said 
William  Hall  and  Joseph  Clar-ke,  the  executors  of  his  said  will  ;  and  whereas  the  said 
William  Spence  departed  this  life  on  or  about  the  5th  day  of  August,  1825,  without 
having  revoked  or  altered  his  said  [584]  will,  which  was  duly  proved  in  the 
Court  of  York,  on  &c.,  by  the  said  Elizabeth  Spence  and  the  said  William  Hall,  the 
said  Joseph  Clarke  having  renounced  probate  theieof ;  and  whereas  the  said  Joseph 
Clarke  having  declined  to  act  in  the  said  executorship,  or  to  accept  the  trusts  of  the 
said  will,  hath  agreed  to  execute  the  present  disclaimer  thereof.  Now  know  ye,  that 
he,  the  said  Joseph  Clarke,  doth,  by  these  presents,  absolutely  and  irrevocably  disclaim 
all  the  real  and  personal  estates,  trusts,  powers,  and  authorities  whatsoever,  in  and  by 
the  said  I'ecited  will  of  the  said  William  Spence  devised  and  bequeathed  or  given  to 
him,  along  with  the  said  Eliz.ibeth  Spence  and  William  Hall,  their  heirs,  executors, 
and  administrators  as  aforesaid  ;  and  the  said  Joseph  Clarke  doth  hereby  covenant  and 
declare,  that  he  has  not  accepted  the  devise  and  bequest  contained  in  the  said  recited 
will  of  the  said  William  Spence,  nor  any  of  the  trusts  and  authorities  thereby  given 
or  reposed  in  the  said  Joseph  Clarke  as  aforesaid  ;  nor  hath  he  done,  or  permitted  or 
suffered  to  be  done,  or  been  party  oi'  privy  to  the  doing  of  any  act,  deed,  matter,  or 
thing  whatsoever,  which  can  or  may  be  devised  or  construed  an  acceptance  thereof, 
or  wherebj',  or  by  reason  or  means  whereof,  the  real  and  personal  estates  of  the  said 
testator  are,  can,  shall,  or  may  be  vested  in  him,  or  in  any  wise  impeached,  charged, 
affected,  or  incumbered,  in  title,  estate,  or  otherwise  howsoever. 

"In  witness  whereof,  &c.  "JosEi'ii  Clarke." 

The  said  William  Hall  died  on  or  about  the  2Sth  day  of  November,  1840.  On  or 
about  the  5th  of  February,  1845,  the  plaintiffs  entered  into  a  contract  to  convey  to 
the  defendant,  for  valuable  consideration,  the  messuages,  lands,  and  tenements  in  the 
declaration  mentioned,  (of  the  other  undivided  moiety  of  which  the  said  plaintiff 
Thomas  Watson  was  seized  in  fee) ;  but  the  defendant  objected,  that  the  plaintiffs 
could  not,  under  the  circumstances,  make  a  good  title  in  fee  simple  to  a  pur-[585J- 
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chaser  for  vaUmljle  eoiisideratioii  to  the  moiety  of  the  said  messuages,  lands,  and  tene- 
ments devised  by  the  will  of  the  said  William  Spence. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintifis  can  make 
a  good  title  in  fee  simple  to  a  purchaser  for  valuable  consideration  to  the  moiety  of 
the  said  messuages,  lands,  and  tenements  devised  by  the  will  of  the  said  William 
Spence  ;  if  they  can,  the  parties  agree  that  judgment  shall  be  entered  for  the  plaintiffs 
for  the  sum  of  201. ;  and,  if  not,  that  a  nolle  prosequi  shall  be  entered. 

The  case  was  argued  in  the  sittings  after  last  Easter  Term  (May  15th  and 
IGth),  by 

Tomlinson,  for  the  defendant.  The  question  for  the  opinion  of  the  Court  arises 
upon  the  construction  to  be  put  upon  the  terms  of  a  very  obscure  will,  the  question 
being,  whether  the  plaintiffs  can  make  a  good  title  to  an  estate  which  they  have  sold 
to  the  defendants.  It  is  submitted,  that  they  cannot.  Here,  one  of  the  trustees 
having  died,  and  the  other  disclaimed,  the  surviving  trustee  cannot  make  a  good  title 
to  the  estate.  In  Townsend  v.  Wilson  (1  B.  &  Aid.  608),  a  power  of  sale  was  reserved 
to  three  trustees  and  their  heirs  ;  one  of  the  trustees  died,  and  the  two  surviving 
trustees  executed  a  power  of  sale :  and  it  was  held,  that  the  power  was  not  well 
executed,  although  the  deed  expressly  provided  that  the  money  arising  from  the  sale 
should  be  entrusted  to  the  trustees  for  the  time  being,  and  although  it  also  reserved 
a  power  in  case  of  death,  &c.,  to  appoint  new  trustees.  In  Hall  v.  Dewes  (1  Jac.  189), 
Loid  Eldon  said,  that  he  did  not  agree  with  the  decision  in  the  preceding  case,  and 
that  "  it  must  be  understood  that  he  proceeded  on  the  ground  that  he  could  not  compel 
the  purchaser  to  accept  the  title,  for  be  should  be  sorry  to  have  it  recorded  that  he 
agreed  to  that  case."  It  would  seem,  that  [586]  his  Lordship's  decision  went  rather 
upon  the  ground,  that  the  title  was  not  marketable,  than  that  it  was  absolutely  bad. 
In  Sugden  on  Powers,  6th  edit.  vol.  2,  p.  490,  there  are  the  following  remarks  upon 
these  two  cases :  "  There  was  more  difficulty  in  deciding  against  the  title  in  Hall  v. 
Dewes,  than  there  was  in  Townsend  v.  JrUson ;  for,  in  the  former  case,  the  remainder 
in  fee  was  vested  in  the  trustees,  to  sell,  and  it  is  clear  that  the  survivors  or  survivor 
of  the  trustees  could  have  sold  without  the  concurrence  of  the  heirs  of  the  deceased 
trustees.  The  power  of  sale  and  exchange  directed  to  be  inserted,  was  with  the  consent 
of  the  three,  their  heirs  or  assigns,  seeming,  therefore,  to  require  the  consent  of  the 
very  persons  in  whom  the  previous  trust  for  .sale  was  reposed ;  and  the  other  expres- 
sions in  the  articles  strongly  confirmed  this  view.  But  if  the  articles  imperatively 
required  new  trustees  to  be  chosen  upon  every  vacancy,  then  Lord  Eldon's  opinion 
depended  upon  that  clause,  which,  in  eftect,  disabled  surviving  trustees  from  acting  in 
the  power  of  sale  until  the  number  was  complete."  The  same  remarks  are  to  be  found 
in  the  7th  edition  of  the  same  work,  vol.  2,  p.  46-5.  In  Bradford  v.  Beljicid  (2  Sim.  264), 
it  was  held,  that  a  trust  for  sale,  vested  in  A.  and  his  heirs,  could  not  be  executed  by 
an  assign  of  A.  In  that  case,  the  Vice-Chancellor  held  the  decision  in  Townsend  v. 
Wilson  to  be  binding.  Unless  the  power  is  given  to  the  surviving  trustee,  he  cannot 
make  a  good  title:  Dyer,  177  a.,  (32).  [He  also  refeired  to  Dyer,  219  a.,  (8).]  In 
Co.  Litt.  113  a.,  in  a  note  to  the  position  of  Littleton,  that,  in  a  certain  case,  the 
executors  may  sell  after  the  death  of  their  testator,  it  is  said — "  Here  it  appeareth 
that  the  executors,  having  but  a  power,  as  Littleton  putteth  the  ease,  to  sell,  they 
must  all  join  in  the  sale.  Then  put  the  case,  that  one  dies,  it  is  regularly  true,  that, 
being  but  a  bare  authority,  the  survivors  cannot  sell.  But  if  a  man  deviseth  his  land 
to  A.  for  term  of  life,  [587]  and  that,  after  his  decease,  his  land  shall  be  sold  by  his 
executors  generally  (as  Littleton  hei-e  putteth  his  case),  and  make  three  or  four 
executors,  and  during  the  life  of  A.  one  of  the  executors  dieth,  and  then  A.  dieth,  the 
other  two  or  three  executors  may  sell,  because  the  land  could  not  be  sold  before,  and 
the  plural  number  of  the  executors  lemains.  But  if  they  had  been  named  by  their 
names,  as  I.  S.,  I.  N.,  I.  D.,  and  I.  G.,  his  executors,  then,  in  that  case,  the  survivors 
could  not  sell  the  same,  because  the  words  of  the  testator  could  not  be  satisfied  ;  and 
I  myself  knew  this  case  adjudged."  There  is  this  distinction  between  a  class  named 
generally,  to  whom  the  power  is  entrusted,  and  individuals  pointed  out  specifically  by 
name.  The  remarks  in  Sugden  on  Powers,  7th  edit.  vol.  1,  p.  144,  may  be  referred 
to  on  this  branch  of  the  subject.  Even  supposing  the  devise  to  be  to  trustees  in  fee, 
still  the  power  could  not  be  exercised  without  the  concurrence  of  the  trustee  who 
has  renounced. 

In  the  next  jjlace,  the  trustees  do  not  take  an  estate  in  fee  simple,  but  only  a 
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chattel  iiitei-est.  In  Doc  d.  Jfliife  v.  Simpson  (5  East,  162),  a  te.stator  devised  land.', 
arrears  of  rent,  and  a  bond  and  judgment  to  tru.stees  and  the  survivor,  and  the 
executors  &c.  of  such  survivor,  in  trust,  out  of  the  rents  and  j)rofits  of  the  said  estates 
and  arrears,  &c.  to  pay  certain  annuities  for  lives,  and  a  sum  in  gross ;  and  from  and 
after  payment  of  the  said  annuities  and  money,  the  testator  devised  successive  estates 
for  lives,  remainder  to  M.  in  tail,  remainder  to  his  own  right  heirs  ;  and  he  also  gave 
a  general  power  of  leasing  to  the  trustees,  for  the  best  rent,  with  .an  allowance  of  101. 
a-year  each  for  their  trouble  ;  and  it  was  held,  that  the  purposes  of  the  trust  being  .all 
answered  by  the  death  of  the  annuitants,  and  the  raising  of  money  for  legacies,  the 
remainder-man  in  tail  (the  life  estate  being  spent)  took  a  legal  estate  in  the  premises ; 
for  where  the  purposes  of  [588]  a  trust  may  be  answered  by  giving  the  trustees  a  less 
estate  than  a  fee,  no  greater  estate  shall  pa.ss  to  them  by  implication  ;  but  the  uses  in 
remainder  limited  on  such  lesser  estate  so  given  to  them,  shall  be  executed  by  the 
statute.  Hawker  v.  Hawker  (3  B.  &  A.  537),  and  Doe  d.  Buddcn  v.  Harris  (2  D.  &  K.  36) 
are  also  authorities  to  shew,  that  trustees  are  to  have  no  greater  estate  than  is 
necessary  for  the  trusts.  In  Doe  d.  Player  v.  NichoUs  (1  B.  &  C.  342),  Bayley,  J.,  said 
— "  It  may  be  laid  down  as  a  general  rule,  that  where  an  estate  is  devised  to  trustees 
for  particular  purposes,  the  legal  estate  is  vested  in  them  as  long  as  the  execution 
of  the  trust  requires  it,  and  no  longer  ;  and  therefore,  as  soon  as  the  trusts  are 
satisfied,  it  will  vest  in  the  person  beneficially  entitled  to  it."  So  in  Barker  v.  Greenwood 
(4  M.  &  W.  429),  Parke,  B.,  says — "There  is  no  doubt  that  the  general  rule  of  law  is, 
that  wherever  there  is  a  limitation  to  trustees,  although  with  words  of  inheritance, 
the  trustees  are  to  take  only  so  much  of  the  legal  estate  as  the  purposes  of  the  trust 
require."  The  following  cases  may  be  referred  to : — Doe  d.  Shelley  v.  Edlin  (4  Ad. 
&  E.  582) ;  Doe  d.  Cadogan  v.  Exvart  (7  id.  636) ;  Adams  v.  Adams  (6  Q.  B.  860) ; 
Ware  v.  Polhill  (11  Ves.  257) ;  and  the  eases  referred  to  in  2  Sugden  on  Powers,  6th 
edit.  p.  49.  The  reasons  given  may  be,  in  some  instances,  artificial.  It  is  therefore 
submitted,  that  the  plaintiffs  could  not  give  a  good  title  to  the  moiety  of  the  estate  in 
question,  as  they  took  only  a  limited  interest,  with  a  power  of  .sale. 

Cowling,  for  the  plaintiff's.  It  is  submitted,  the  fee  simple  in  the  moiety  of  the 
property  of  the  testator  passed  to  the  trustees  by  the  will  in  question.  The  testator 
commences  his  will  by  stating,  that  he  devises  all  bis  real  and  personal  estate  to  the 
parties  therein  named,  to  them  and  their  heirs,  and  he  names  them  executors.  They 
[589]  clearly  take  all  the  personal  property.  If  the  case  rested  there,  the  legal  estate 
would  also  pass.  Is  there  anything  in  the  will  to  limit  this  1  This  is  not  an  estate 
by  implication.  It  is  clear  that  they  must  have  the  legal  estate  to  some  extent.  The 
trustees,  their  heir.s,  &c.  have  power  to  sell,  dispose,  and  mortgage,  lease,  or  otherwise 
in  all  manners  manage  the  testator's  estate,  both  real  and  personal,  as  if  he  were  then 
alive.  These  powers  are  very  extensive.  There  is  nothing  to  shew  any  limitation  as 
to  time.  The  cases  quoted  on  the  part  of  the  defendant  are  clearly  distinguishable 
from  the  present.  In  Doe  d.  White  v.  Simpson  (5  East,  162),  there  were  no  words 
giving  a  fee.  The  decision  there  was,  that  the  Court  could  not  imply  a  fee.  Assum- 
ing the  case  of  Hawker  v.  Hawker  (3  B.  &  A.  537)  to  have  been  rightly  decided,  it  is 
not  like  the  present.  In  Sugden  on  Powers,  7th  edit.,  vol.  1,  p.  128,  this  decision  is 
questioned.  It  is  there  said— "It  has  always  been  considered,  that  a  devise  to 
trustees  and  their  heirs,  upon  trust,  in  a  given  event  to  sell,  or  to  do  any  other  act 
which  may  require  the  inheritance,  vests  the  legal  fee  in  the  trustees,  and  they  cannot, 
upon  the  construction  of  any  subsequent  devise,  be  held  to  take  merely  a  power,  for 
that  would  defeat  the  express  devise  to  them.  This  will  was  not  alluded  to  in  the 
late  case  of  Haivker  v.  Hawker,  nor  does  the  attention  of  the  Court  appear  to  have 
been  called  to  it."  The  cases  of  Doe  v.  Mcholls  (1  B.  &  C.  336),  and  Doe  v.  Harris 
(2  D.  &  K.  36),  are  also  clearly  distinguishable.  Here  the  trusts  require  that  the  fee 
should  pass,  otherwise  the  trustees  m'ight  lose  the  estate  when  the  exigencies  of  the 
trust  would  be  most  in  need  of  it^ 

In  the  second  place,  the  disclaimer  of  one  of  the  parties  does  not  affect  the  plaintiffs' 
title.  _A  devise  to  certain  parties  is  a  devise  to  those  who  do  not  choose  to  disclaim. 
[On  this  point  he  cited  Sugden  on  Powers,  7th  edit.,  vol.  1,  p.  46.] 

[590]  In  the  third  place,  it  may  be  contended,  that  the  powers  are  remote.  At 
all  events,  they  are  good  for  the  time.  The  authorities  on  this  point  are  conclusively 
in  the  plaintiff's  favour :  2  Sugden  on  Powers,  7th  edit.,  p.  470.  The  main  question, 
however,  in  the  case  is,  whether  the  surviving  trustee  can  make  a  good  title.     It 
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appears  to  be  admitted  by  the  defendant,  that  the  anthorities  do  not  seem  to  proceed 
upon  any  broad  ground  on  this,  [point ;  and  that,  in  many  cases,  the  Courts  have,  to  a 
certain  extent,  frustrated  the  intention  of  testators.  Here  the  power  (so  called)  is  to 
be  exercised  by  the  same  parties  as  were  to  have  the  legal  estate.  In  Jones  v.  Prke 
(11  Sim.  557),  a  testator  appointed  three  persons  and  their  respective  heirs  and  assigns 
his  executors,  and  gave  to  them  and  to  their  respective  heirs  and  assigns  all  his  real 
and  personal  estates,  in  trust  for  the  purposes  after  set  forth  ;  and  first,  that  they  and 
their  respective  heirs  and  assigns  should  sell  his  real  estates;  and  he  empowered  them 
and  their  respective  heirs  and  assigns  to  convey  the  estates,  and  to  give  receipts  for 
the  consideration  money.  He  then  requested  the  executors  of  his  will  to  sell  his 
farming  stock,  furniture,  &c. ;  and  out  of  the  monies  so  arising,  and  all  other  portions 
of  his  personal  estate,  he  required  them  and  their  respective  heirs  and  assigns  to  pay 
all  his  debts,  Sic.  One  of  the  trustees  and  executors  died.  The  two  survivors  agreed 
to  sell  the  real  estates.  The  Court,  in  a  suit  for  a  specific  performance  of  the  agree- 
ment, rejected  the  word  "respective,"  and  held,  that  the  two  surviving  trustees  and 
executors  could  sell  and  convey  the  estates  to  the  purchaser,  and  that  the  debts  were 
charged  on  the  proceeds  of  the  real  estates,  and,  consequently,  that  the  receipt  clause 
was  unnecessary.  [He  also  referred  to  Howarth  v.  Smith  (6  Sim.  161).]  The  case 
of  Toicnsend  v.  JFilson  (1  B.  &  Aid.  608)  is  distinguishable  from  the  present.  The 
trustees  there  had  a  mere  power,  which  was  given  by  deed  to  the  three  [591]  and 
their  heirs.  In  Hall  v.  Dewes  (1  Jac.  189),  Lord  Eldon  held,  that  the  question  turned 
on  the  construction  of  marriage  articles,  and  that,  in  the  then  existing  state  of  the 
authorities,  he  could  not  compel  the  purchaser  to  take  the  title.  The  case  of  Bradford  v. 
Beljield  (2  Sim.  "265),  is  also  distinguishable  from  the  present.  [lie  also  cited  2  Sugden 
on  Powers,  7th  edit.,  p.  467.] 

Tomlinson  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  a  special  case,  the  only  point  being,  whether  the  plaintifTs 
could  make  a  good  title  to  an  estate  which  they  had  agreed  to  sell  to  the  defendant. 
The  question  turns  entirely  on  the  construction  to  be  put  on  the  will  of  William  Spence, 
the  hu.sband  of  the  plaintitt",  Elizabeth  Spence.  The  will  was  dated  on  the  26th  of 
July,  1825,  and  is  as  follows: — "This  is  the  last  will  and  testament  of  me,  William 
Spence,  of  Sculcoates,  in  the  county  of  York,  brewer,  made  this  26th  day  of  Julv,  in 
the  year  1825.  I  give  and  devise  unto  my  dear  wife  Elizabeth,  William  Hall,  of 
Sculcoates  aforesaid,  esquire,  and  to  Joseph  Clarke,  of  the  town  of  Kingston-upon-Hull, 
gentleman,  their  heirs,  executors,  and  administrators,  all  my  real  and  personal  estates 
whatsoever,  upon  trust  to  pay  the  rents,  interests,  and  produce  thereof  unto  my  said 
wife  during  her  life,  and,  from  and  after  her  decease,  to  pay  and  apply  the  rents, 
issues,  and  profits  thereof  for  and  towards  the  maintenance  of  my  children  during 
their  respective  lives,  with  benefit  of  survivorship ;  and,  from  and  after  their  several 
deceases,  I  give  and  devise  the  share  of  her  so  dying  unto  her  children,  and  his  or  their 
heirs,  as  tenants  in  [592]  common  ;  and,  if  only  one  of  my  children  shall  have  issue,  I 
give  and  devise  the  whole  of  my  said  real  and  personal  estates  unto  the  heirs,  executors, 
and  administrators  of  such  of  my  said  children  ;  and,  if  all  my  said  children  shall  die 
without  issue  under  age  (but  at  age  I  vest  their  legacies),  then  I  give  and  devise  the 
same  unto  and  equally  between  ray  two  brothers-in-law,  the  sons  of  my  father,  in  equal 
shares,  as  joint-tenants.  I  give,  ordain,  direct,  and  appoint  unto  my  said  wife  Elizabeth, 
the  said  William  Hall,  and  the  said  Joseph  Clarke,  their  heirs,  executors,  and  adminis- 
trators, power  and  authority  to  sell,  dispose  of,  mortgage,  lease,  or  otherwise  in  all 
manners  manage  my  estate,  both  real  and  personal,  as  if  I  were  living  ;  and  I  exonerate 
purchasers  from  seeing  to  the  application  of  any  purchase-money,  for  which  they  or  any 
of  them  may  give  a  receipt.  I  appoint  my  said  wife,  Elizabeth,  and  the  said  William 
Hall  and  Joseph  Clarke,  the  executors  of  this  my  will,  and  also  the  guardians  of  my 
said  children  ;  and  I  revoke  all  my  former  wills  by  me  made." 

The  testator  died  soon  after  the  date  of  his  will,  leaving  the  plaintiff,  Elizabeth 
Spence,  his  widow,  and  leaving  three  infant  daughters,  one  of  whom  died  in  184-1, 
and  another  of  whom  has  married,  and  has  issue  several  infant  children.  Clarke,  one 
of  the  trustees,  never  acted,  but,  on  the  13th  of  April,  1833,  executed  a  deed  of 
disclaimer,  disclaiming  all  the  devises  and  bequests  contained  in  the  will.  William 
Hall,  another  of  the  trustees,  died  in  1840,  and,  in  September,  1845,  the  plaintiffs 
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contracted  to  sell  the  estate  in  question  to  the  defendant.  It  is  admitted,  that  the 
plaintiff  Watson  is  seised  in  fee  of  one  moiety,  and  that  the  testator  was,  at  the 
date  of  his  will,  and  thenceforth  up  to  his  death,  seised  in  fee  of  the  other  moiety. 
The  question  therefore  is,  whether  the  plaintiff,  Elizabeth  Spence,  can  make  a  good 
title  to  the  testator's  moiety  1 

On  the  part  of  the  defendant,  it  was  argued,  that  she  cannot.  It  was  contended, 
that  though  the  devise  was  of  [593]  all  the  testator's  real  and  personal  estate  to  the 
trustees,  their  heirs,  executors,  and  administrators,  yet  the  objects  of  the  trust  were 
not  such  as  to  require  a  fee  simple;  and  so  that  the  trustees  took  only  a  limited 
interest,  namely,  an  estate  during  the  lives  of  the  widow  and  children,  with  a  power 
of  sale  appendant ;  and,  secondly,  if  this  were  so,  then  that  the  power  could  not  be 
e.xecuted  so  as  to  give  a  valid  title  by  reason  of  the  death  of  Hall  and  the  disclaimer 
of  Clarke.  We  are  of  opinion,  however,  that  the  defendant's  objection  cannot  be 
sustained.  It  is  certainly  true,  that  where  the  purposes  of  the  trust  on  which  an 
estate  is  devised  to  trustees  are  such  as  not  to  require  a  fee  in  them ;  as  for  instance 
where  the  trust  is  to  pay  annuities,  or  to  pay  over  rents  and  profits  to  a  party  for  life, 
there,  if,  subject  to  the  specified  trusts,  the  estate  is  given  over,  the  parties  taking  under 
such  devise  over  have  been  held  to  take  legal  estates  :  the  estate  given  to  the  trustees 
(even  when  given  with  words  of  inheritance)  having  been  in  such  cases  taken  to  have 
been  meant  to  be  co-extensive  only  with  the  trust  to  be  performed.  This  rule  of 
construction  has  probably  created  much  more  difficulty  than  it  has  obviated.  It  is 
however  too  well  settled  to  be  now  called  in  question.  But  we  do  not  think  it  is 
applicable  to  a  case  like  the  present.  The  general  rule  is,  that  where  an  estate  is 
given  to  trustees,  all  the  trusts  which  they  are  to  perform  must,  prima  facie  at  least, 
be  performed  by  them  by  virtue  and  in  respect  of  the  estate  vested  in  them.  Here 
the  interest  derived  is  in  terms  at  least  an  interest  in  fee  simple.  One  of  the  duties 
imposed  on  the  trustees  is,  if  they  should  deem  it  expedient,  to  sell  the  estate.  This 
they  can  only  do  by  exercising  dominion  over  the  fee-simple  ;  and  in  such  a  case,  even 
without  woids  of  inheritance,  there  would  be  strong  reason  for  holding  that  they  were 
intended  to  take  the  fee.  But  it  is  not  necessary  here  to  go  that  length.  The  fee  is 
in  terms  devised  to  them,  and  it  would  be  a  very  [594]  strained  and  artificial  con- 
struction to  hold,  first  that  the  natural  meaning  of  the  words  is  to  be  cut  down  because 
they  would  give  an  estate  more  extensive  than  the  trust  requires,  and  then,  when  the 
trust  does  in  fact  require  the  whole  fee  simple,  to  hold  that  that  must  be  supplied  by 
way  of  power,  defeating  the  estate  of  the  subsequent  devisees,  and  not  out  of  the 
interest  of  the  trustees. 

The  present  case  very  closely  resembles  that  of  Doe  d.  Cadogan  v.  Ewart  (7  Ad. 
&  E.  63G),  where  the  trustees  were  held  to  take  the  fee.  The  only  authority  at  all 
at  variance  with  the  view  we  take  on  this  subject  is  that  of  Ilmclcer  v.  Ilmckcr  (3  B. 
&  Aid.  537).  But  in  the  facts  of  that  case  there  were  some  peculiarities,  and,  no 
reasons  being  given  for  the  certificate,  we  are  unable  to  ascertain  the  principle  on 
which  the  Court  proceeded. 

_  Taking  it,  therefore,  that  the  fee  vested  in  the  trustees,  it  follows  necessarily,  that 
Elizabeth  Spence,  as  the  sole  trustee,  can  sell  in  pursuance  of  the  trust.  For  whatever 
be  the  doubts  in  case  of  powers,  there  is  no  question  but  that,  in  case  of  a  devise  to 
trustees  upon  trust  to  deal  with  the  estate  in  a  certain  manner,  the  trust  is  prima  facie 
to  be  executed  by  the  trustees  or  trustee  for  the  time  being.  Here,  by  the  disclaimer 
of  Clarke  and  the  death  of  Hall,  Elizabeth  Spence  has  become  the  sole  trustee,  and 
may  therefore  well  execute  her  trust  by  selling  the  estate. 

There  must  therefore  be 

Judgment  for  the  plaintiflfe. 

[595]  Faulkner  v.  Richard  LowE.(a)  June  12,  1848.— No  action  will  lie  on  a 
covenant  by  C.  to  pay  a  sum  of  money  to  A.,  B.,  and  himself  C,  or  the  survivors 
or  survivor  of  them  on  their  joint  account. 

[Doubted,  Aultm  v.  Jtkins,  1856,  18  C.  B.  249.] 

Covenant.     The  declaration  stated  that,  in  the  lifetime  of  one  Robert  Lowe,  to 


(a)  Decided  in  the  term  preceding. 


2  EX.  596.  FAULKNER   V.  LOWE  629 

wit,  on  the  ■29th  of  September,  1841,  by  a  certain  indenture  then  made  between  the 
defendant  of  the  one  part,  and  the  plaintiff  and  the  said  Kobert  Lowe,  since  deceased, 
of  the  other  part  (profert),  reciting,  that  the  defendant  and  the  plaintiff  and  the  said 
Kobert  Lowe  were  possessed  of,  and  interested  in,  divers  monies  on  a  joint  account, 
and  that  the  defendant  had  requested  the  plaintiff  and  the  said  Robert  Lowe  to  lend 
and  advance  thereout  to  him,  the  defendant,  the  sum  of  16001.;  the  defendant,  for 
himself,  his  heirs,  executors,  &c.,  covenanted  with  the  said  Robert  Lowe  and  the 
plaintiff,  their  heirs,  executors,  &c.,  that  he,  the  defendant,  his  heirs,  executors,  &c., 
would  pay,  or  cause  to  be  paid,  the  sum  of  16001.,  with  interest  for  the  same  after 
the  rate  of  51.  per  cent,  per  annum,  on  the  29th  day  of  March  then  next,  without 
deduction,  unto  them  the  said  Robert  Lowe,  the  plaintiff,  and  himself  the  defendant, 
or  the  survivors  or  survivor  of  them,  upon  the  joint  account  aforesaid.  Breach — 
non-payment. 

The  defendant  demurred,  having  set  out  on  oyer  the  indenture,  whereby,  after 
reciting,  "That  Richard  Lowe  (the  defendant),  the  .said  Robert  Lowe,  and  Samuel 
Faulkner  (the  plaintiff)  were  possessed  of,  and  interested  in,  divers  monies  on  a  joint 
account,  and  the  said  Richard  Lowe  had  requested  the  said  Robert  Lowe  and  Samuel 
Faulkner  to  lend  and  advance  thereout  to  him,  the  said  Richard  Lowe,  the  sum  of 
16001.,  which  they  had  agreed  to  do  ;  it  was  witnessed,  that,  in  consideration  of  16001., 
paid  by  Robert  Lowe  and  Samuel  Faulkner  to  Richard  Lowe,  or,  with  the  permission 
of  the  said  Robert  Lowe  [596]  and  Samuel  Faulkner,  retained  by  the  said  Richard 
Lowe,  to  his  own  sole  use,  out  of  the  monies  belonging  to  them,  the  said  Robert  Lowe, 
Samuel  Faulkner,  and  Richard  Lowe,  upon  a  joint  account  as  aforesaid,"  Richard  Lowe 
conveyed  to  Robert  Lowe  and  Samuel  Faulkner  certain  premises  in  fee,  subject  to  the 
following  proviso,  which  was  the  covenant  declared  on  : — "  Provided  always,  that,  if 
the  said  Richard  Lowe,  his  heirs,  executors,  &c.,  shall  pay,  or  cause  to  be  paid,  unto 
them,  the  said  Robert  Lowe  and  Samuel  Faulkner,  and  himself  the  said  Richard  Lowe, 
and  the  survivors  or  survivor  of  them,  their  or  his  executors,  &c.,  upon  the  joint 
account  aforesaid,  the  sum  of  16001.,  with  interest  for  the  same  at  the  rate  of  51.  per 
cent,  per  annum,  on  the  29th  day  of  March  next,  without  deduction,  then  immediately 
after  such  payment,"  the  said  premises  shall  be  reassured,  &c.     Joinder  in  demurrer. 

T.  Jones,  in  support  of  the  demurrer.  No  action  will  lie  on  this  covenant,  which 
is,  in  effect,  a  contract  by  the  defendant  to  pay  the  money  to  himself.  It  makes  no 
difference  that  the  covenant  is  in  terms  with  the  plaintiff  to  pay  the  money  to  him 
and  the  defendant ;  for  both  being  jointly  interested  in  the  sum  a  payment  to  the 
defendant  himself  would  be  a  performance  of  the  covenant.  That,  however,  is  impos- 
sible. Pothier,  in  his  Traite  des  Obligations  (page  1,  ch.  1,  sect.  4,  s.  2,  132),  points 
out  the  distinction  between  a  thing  possible  in  itself,  and  a  thing  absolutely  impos- 
sible ;  in  the  former  case,  he  says,  the  obligation  submits,  notwithstanding  it  is 
beyond  the  means  of  the  person  obliged  to  accomplish  it,  and  he  is  answerable  for  the 
damage  occasioned  by  the  non-performance  of  his  engagement ;  but,  in  the  latter  case, 
the  party  is  discharged  from  his  obligation,  because  no  man  can  be  obliged  to  perform 
an  impossibility.  It  is  difficult  to  see  what  damages  could  be  assessed  against  [597] 
the  defendant  for  non-payment  to  himself.  Besides,  the  defendant,  being  jointly 
interested  in  this  money,  and  being  a  party  to  the  deed,  ought  to  have  been  a 
co-plaintiff  on  the  record. 

Martin,  contra.  The  performance  of  the  covenant  is  not  impossible.  [Pollock,  C.  B. 
If  the  covenant  had  been  to  place  the  money  in  the  funds  in  certain  names,  one  of 
which  was  the  defendant,  there  would  have  been  no  difficulty  ;  but  this  is  a  covenant 
by  the  defendant  to  pay  himself.  Suppose  the  defendant  had  pleaded  that  he  had 
paid  the  money  to  himself,  and  then  held  it  on  the  joint  account?]  The  meaning  of 
the  covenant  is,  that  the  parties  shall  be  placed  in  statu  quo.  [Rolfe,  B.  If  both 
covenantees  had  died  before  the  29th  of  March,  then,  the  defendant  being  the  survivor, 
the  money  would  have  been  payable  to  him  alone.]  In  that  case,  there  might  be 
difficulty  in  performing  the  covenant;  but,  one  of  the  covenantees  being  alive,  the 
question  does  not  arise.  In  liom  v.  Poulton  (2  B.  &  A.  822),  there  was  a  covenant  by 
D.,  E.,  and  C,  and  each  and  every  of  them,  with  A.,  B.,  and  his  wife,  and  C,  to  pay 
an  annuity  ;  and  it  was  held,  that,  at  least,  after  C.'s  death,.  A.  and  B.  might  sue 
on  the  covenant,  although  it  was  entered  into  both  by  and  to  C.  f  Alderson,  B.  This 
is  not  a  covenant  to  pay  A.,  B.,  or  C,  but  to  pay  A.,  B.    and  C,  on  their  joint 
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accouut.     Pollock,  C.  B.     The  covenant,  to  my  mind,  is  senseless.     I  do  not  know 
what  is  meant,  in  point  of  law,  by  a  man  paying  himself.] 

Per  Curiam. (i)     There  must  be  judgment  for  the  defendant. 

[598]  Nes.s  v.  Fenwick.  July  1,  1848. — A  declaiation  in  scire  facias  stated,  that 
the  plaintifl"  recovered  against  G.,  one  of  the  public  officers  for  the  time  being  of 
certain  persons  united  in  co-partnership  for  the  puipose  of  carrying  on  the  trade 
and  business  of  bankers  in  England,  of  which  co-partnership  G.  was  then  a 
member,  residing  in  England,  and  had  been  duly  nominated,  and  before  and  at 
the  commencement  of  the  suit,  had  been,  and  at  the  time  of  the  judgment  was, 
one  of  the  public  officers  of  the  company,  a  certain  debt  and  costs,  whereof  G., 
as  such  public  officer  as  aforesaid,  is  convicted,  as  by  inspecting  the  rolls  appears, 
&c. : — Held,  on  special  demurrer,  that  the  declaration  was  bad  for  omitting  to 
state  that  the  debt  recovered  against  G.  was  due  and  owing  from  the  company 
to  the  ijlaintift'. 

Scire  facias.  The  declaration  stated,  that,  whereas  John  Ness,  lately,  that  is  to 
say,  on  the  11th  of  August,  1847,  in  our  Court,  before  the  Barons  of  our  Exchequer 
at  Westminster,  by  the  judge  of  the  same  Court,  recovered  against  George  Burdis,  one 
of  the  public  officers  for  the  time  being  of  certain  persons  united  in  copartnership  by 
the  name  and  description  of  the  north  of  England  Jointstock  Banking  Company,  for 
the  purpose  of  carrying  on  the  trade  and  business  of  bankers  in  England,  under  and 
by  virtue  and  according  to  the  form  and  effect  of  a  certain  act  of  Parliament,  made 
and  passed  in  the  7th  year  of  the  leign  of  his  late  Majesty  King  George  IV.,  for  the 
better  regulating  copartnerships  of  certain  bankers  in  England,  and  which  said  George 
Burdis  then  was  one  of  the  members,  residing  in  England,  of  the  said  co-partnership, 
and  had  been  duly  nominated  and  appointed,  and  before  and  at  the  time  of  the  com- 
mencement of  that  suit  had  been,  and  at  the  time  of  the  giving  the  said  judgment  still 
was,  one  of  the  public  officers  of  the  said  company,  pursuant  and  according  to  the 
force,  form,  and  effect  of  the  said  act  of  Parliament,  as  well  a  certain  debt  of  30001., 
which,  in  our  same  Court,  was  adjudged  to  the  said  J.  Ness,  as  also  231.  6s.  6d.,  which, 
in  our  same  Court,  were  awarded  to  the  said  J.  Ness  for  his  damages  which  he  had 
sustained,  as  well  on  occasion  of  the  detaining  the  said  debt  as  for  his  costs  and  charges 
by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  G.  Burdis,  as  such 
public  otllcer  as  aforesaid,  is  convicted,  as  by  inspecting  the  rolls  our  said  Exchequer 
appears  to  us.  And  whereas,  by  and  according  to  the  provisions,  form,  and  effect  of 
the  said  statute,  execution  upon  any  judgment  in  any  action  obtained  against  any 
[599]  public  officer  for  the  time  being  of  any  such  copartnership,  carrying  on  the 
business  of  bankers  as  aforesaid,  under  the  provisions  of  the  said  act  of  Parliament, 
whether  as  plaintiff  or  defendant,  may  be  issued  against  any  member  or  members  for 
the  time  being  of  such  copartnership ;  and  whereas,  on  behalf  of  the  said  J.  Ness,  in 
our  same  Court,  we  are  informed,  that,  although  judgment  has  been  so  as  aforesaid 
given,  yet  execution  of  the  debt  and  damages  aforesaid  still  remains  to  be  made;  and 
on  behalf  of  the  said  J.  Ness,  in  our  same  Court,  we  are  further  informed,  that 
C.  S.  Fenwick  now  is  a  member  of  the  said  copartnership,  called  the  North  of 
England  Joint-stock  Banking  Company  ;  wherefore  the  said  J.  Ness  hath  humbly 
besought  us  to  provide  him  a  proper  remedy  in  this  behalf ;  and  we  being  willing 
that  what  is  just  in  this  behalf  should  be  done,  comnrand  you,  that,  by  honest 
and  lawful  men  of  your  bailiwick,  you  make  known  to  the  said  C.  S.  Fenwick, 
that  he  be  before  the  Barons  of  our  said  Exchequer  at  Westminstei-,  on  the  28th 
day  of  January  now  instant,  to  shew  if  he  hath  or  knoweth  of  anything  to  say 
for  himself,  why  the  said  J.  Ness  ought  not  to  have  execution  against  him,  the 
said  C.  S.  Fenwick,  for  the  debt  and  damages  aforesaid,  together  with  interest  upon 
the  said  two  several  sums  of  30001.  and  231.  Gs.  6d.,  at  the  rate  of  41.  per  cent, 
per  aniiura,  from  the  said  11th  day  of  August,  1847,  on  which  day  the  judgment 
aforesaid  was  entered  up  as  aforesaid,  according  to  the  force,  form,  and  effect  of  the 
said  recovery  and  of  the  said  statute,  if  it  shall  seem  expedient  for  him  so  to  do. 
And  in  what  manner  you  shall  execute  this  our  writ,  make  appear  to  the  said 
Barons  at  Westminster,  on  the  said  28th  day  of  January  ;  and  have  you  there  the 

(6)  Pollock,  C.  B.,  Alderson,  B.,  Kolfe,  B.,  and  Piatt,  B. 
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names  of  those  by  whom  you  shall  so  make  known  to  him  and  this  writ.  Witness 
— Sir  F.  Pollock,  Knight  at  Westminster,  21st  of  January,  1848,  and  in  the  eleventh 
year  of  our  reign.  On  which  day  comes  here  the  said  J.  Xess,  by  J.  S.,  his  attorney  ; 
and  the  sheriff,  to  wit,  [600]  J.  H.  H.  A.,  Esq.,  sheriff  &e.  aforesaid  now  here  returns, 
that,  by  D.  M.  and  S.  M„  good  and  lawful  men  of  his  bailiwick,  he  has  given  [notice 
to  the  said  C.  S.  Feuwick  to  appear  before  the  said  Barons  of  her  Majesty's 
E.xchequer,  at  the  day  and  place  in  the  said  writ  mentioned,  to  shew  cause,  as  by 
the  said  writ  he  is  required,  and  as  by  the  said  writ  the  said  sheriff  is  commanded  ; 
and  the  said  C.  S.  Feuwick,  being  solemnly  demanded,  comes  by  T.  B.,  his  attorney, 
and  thereupon  the  said  J.  Xess,  by  his  attorney  aforesaid,  prays  that  execution  may 
be  adjudged  to  him  against  the  said  C.  S.  Fenwick,  of  the  debt,  damages,  and  interest 
aforesaid,  according  to  the  force,  form,  and  effect  of  the  said  recovery. 

Special  demurrer,  assigning  for  causes  that  it  does  not  sufficiently  appear  that  the 
debt  in  the  said  action,  recovered  against  the  said  G.  Burdis,  was  due  from  the  said 
copartnership  ;  and  that  it  does  not  appear  with  sufficient  certainty  that  he  was  sued 
in  the  action  as  such  public  officer,  or  that  he  was  such  public  officer  when  the  action  was 
commenced  against  him  ;  or  that  the  said  copartnership  ever  actually  carried  on  the 
trade  or  business  of  bankers  in  England,  or  any  trade ;  and  that  the  plaintiff"  is 
not  stated  to  have  become  their  creditor  when  they  so  carried  on  their  business  ; 
and  that  the  defendant  cannot  be  considered  as  a  member  for  the  time  being  of 
the  copartnership,  by  reason  of  being  alleged  to  have  been  so  at  the  time  of  issuing 
the  said  writ  of  scire  facias,  unless  he  were  so  at  the  time  of  the  commencement  of 
the  suit  .against  G.  Burdis,  which  the  declaration  does  not  shew  him  to  have 
been.     Joinder  in  demurrer. 

G.  H.  Cooper,  in  support  of  the  demurrer.  This  declaration  is  bad  on  the  several 
grounds  to  which  the  special  demurrer  is  directed.  The  plaintiff's  remedy  is  given 
by  the  stat.  7  Geo.  4,  c.  46.  The  9th  section  gives  the  creditor  the  right  to  sue  the 
copartnership  in  the  name  of  the  [601]  public  officer;  and  the  13th  section  gives  the 
right  to  issue  execution,  upon  a  judgment  so  obtained  against  the  public  officer, 
against  any  member  of  the  copartnership.  This  right  is  a  statutable  one,  and  did 
not  exist  at  common  law.  The  requisites  of  the  statute  must,  therefore,  be  strictly 
observed.  In  the  first  place,  the  declaration  does  not  allege  that  the  debt 
recovered  against  Burdis  was  due  from  the  copartnership.  It  is  consistent  with 
all  the  allegations  in  the  declaration,  that  the  debt  was  due  from  Burdis,  and  not 
from  the  Company,  as  the  declaration  does  not  even  state  that  he  was  the  public 
officer  of  the  copartnership  at  the  time  the  original  action  was  commenced.  The 
Dth  section  of  the  statute  enacts,  that  all  actions,  against  any  person  or  persons 
who  may  be  at  any  time  indebted  to  any  such  copartnership,  carrying  on  business 
under  the  provisions  of  the  act,  to  be  commenced  or  instituted  for  or  on  behalf, 
of  any  such  copartnership,  against  any  person  or  persons,  &c.  for  recovering  any 
debts,  &c.  due  to  such  copartnership,  shall  and  lawfully  may  be  commenced  or 
instituted  and  prosecuted  in  the  name  of  any  one  of  the  public  officers,  nominated  as 
aforesaid,  for  the  time  being,  of  such  copartnership,  as  the  nominal  plaintiff  for  or  on 
behalf  of  such  copartnership.  The  section  then  proceeds  to  enact,  that  all  actions 
or  suits,  and  proceedings  at  law  or  in  equity,  to  be  commenced  or  instituted  by  any 
person,  &c.  against  such  copartnership,  shall  and  lawfully  may  be  commenced, 
instituted,  and  prosecuted  against  any  one  or  more  of  the  public  officers,  nominated 
as  aforesaid,  for  the  time  being,  of  such  copartnership,  as  the  nominal  defendant  for 
and  on  behalf  of  such  copartnership.  The  plaintiff  does  not  bring  himself  within 
the  provisions  of  this  section.  The  declaration  is  also  bad  for  not  stating  that  the 
copartnership  actually  carried  on  business.  In  the  case  of  Fletcher  v.  Croshie  (9  M.  & 
W.  252),  the  same  objection  was  raised  to  a  declara-[602]-tion  which  omitted  the 
same  allegation,  and  the  Court  held  the  objection  good.  Parke,  B.,  there  said,  "  The 
declaration  is  bad  on  special  demurrer.  It  ought  to  have  stated  that  the  copartner- 
ship were  carrying  on  business." 

Watson,  in  support  of  the  declaration.  The  declaration  is  sufficient.  This  is  a 
proceeding  against  a  public  officer,  and  not  b\^  one.  It  sufficiently  appears  that  the 
debt  upon  which  the  judgment  was  recovered  against  Burdis  was  a  debt  due  by  the 
copartnership  of  which  he  was  the  public  officer.  The  declaration  with  respect  to  the 
debt  states,  "  whereof  the  said  George  Burdis,  as  such  public  officer  as  aforesaid,  is 
convicted."     The  judgment  was  a  judgment  against  him  as  a  public  officer  of  the 
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copartnenship.  The  judgment  could  not  have  been  recovered  against  him  in  thi.s 
form,  had  he  not  been  a  public  officer  and  the  debt  a  debt  due  by  the  copartnership 
then  carrying  on  business.  By  the  ISth  section  of  the  act  in  question,  the  judgments 
recovered  against  the  public  officers  are  to  operate  against  the  copartnership  ;  and  by  the 
13th  section,  upon  such  a  judgment  execution  may  be  issued  against  any  member  of  the 
copartnership.  In  a  scire  facias,  the  defendant  can  plead  nothing  in  bar  which  he 
might  have  pleaded  to  the  original  action  :  Cooh  v.  Jones  (Cowp.  728).  The  judgment, 
therefore,  establishes  those  matters,  for  the  omission  of  which  the  defendant  contends 
the  declaration  to  be  bad,  namely,  that  Burdis  was  a  public  officer  of  the  copartner- 
ship, that  the  debt  was  due  by  them,  and  that  they  carried  on  business.  These 
mattei-s,  if  alleged,  could  not  now  be  traversed.  The  defendant  could  not  traverse 
that  Burdis  was  a  public  officer  :  Bradley  v.  Eijrc  (11  M.  &  W.  432).  In  that  case, 
Parke,  B.,  said,  "The  defendants  have  pleaded  four  pleas,  which  have  been  demurred 
to.  The  first  is,  that  Brcttell  was  not  secretary  modo  et  forma.  That  may  be  dis- 
posed of  by  stating  that  it  is  a  plea  con-[603]-cluding  to  the  country,  professing  to 
traverse  an  allegation  which  is  not  to  be  found  in  the  declaration.  Mr.  Cowling 
objected  to  the  declaration  as  bad,  because  it  contains  no  averment  that  the  proceedings 
were  had  against  a  person  who  was  secretary  to  the  Company  at  the  time  of  suing  out 
the  writ  in  the  original  action.  We  think  there  is  no  foundation  for  that  objection. 
The  declaration  states  a  judgment,  which  is  averred  to  have  been  obtained  against 
Brettell,  as  the  secretary  of  the  Company,  for  a  debt  due  from  the  Company.  It  is 
true  that  it  does  not  appear  on  the  face  of  the  declaration  that  Brettell  was  secretary 
at  the  time  of  the  commencement  of  the  suit ;  but  we  have  no  right  to  assume  that 
the  proceedings  are  erroneous  or  objectionable.  Unless  the  proceedings  are  against 
a  penson  who  was  secretary  at  the  time  of  the  commencement  of  the  suit,  the  judgment 
is  erroneous  and  irregular.  We  cannot  presume  that  Brettell  was  not  secretary  at  the 
time  of  the  commencement  of  the  suit;  and,  therefore,  that  objection  cannot  prevail." 
His  Lordship,  in  a  subsequent  part  of  his  judgment,  says,  "  The  rule  of  law  is  well 
settled,  that  you  cannot  plead  to  a  scire  facias  any  matter  which  might  have  been 
set  up  as  a  defence  to  the  original  action."  Lord  Denman,  C.  J.,  in  Philipwn  v.  Lord 
Egremont  ((i  Q.  B.  605),  says,  "  Fraud,  no  doubt,  vitiates  eveiything ;  and  the  Court, 
upon  being  satisfied  of  such  fraud,  has  a  power  to  vacate,  and  would  vacate,  its  own 
judgment,  as  is  suggested  in  Bradley  v.  Eyre."  The  present  judgment  is  good,  and 
binding  until  it  be  reversed.  The  defendant,  therefore,  cannot  take  these  objections 
by  special  demurrer.  In  Comyn's  Dig.,  tit.  "Error"  (1).),  it  is  laid  down,  that  "in 
a  scire  facias  by  an  executor  upon  a  judgment  in  ejectment  by  his  testator  against  B., 
execution  shall  not  be  avoided  nor  judgment  stayed  by  saying  that  the  tenant  died 
pendente  lite  ;  for  he  ought  to  avoid  it  [604]  by  error.  [Parke,  B.  The  difficulty  is, 
whether  the  declaration  sufficiently  avers  that  the  debt  was  due  from  the  copartnership. 
Suppose  the  action  against  Burdis  in  his  own  personal  character,  and  the  judgment, 
were  to  go  on  to  say,  "  as  public  officer,"  would  not  the  latter  words  be  mere  surplusage  ?J 
It  is  submitted  that  it  would  in  that  case  be  erroneous,  and  the  judgment  might  be 
set  aside.  On  a  plea  of  nul  tiel  record,  the  plaintiff  would  be  bound  to  produce  a 
judgment  in  accordance  with  the  allegation  that  the  judgment  was  recovered  against 
Burdis  as  public  officer.  With  respect  to  the  allegation  that  Burdis  was  one  of  the  public 
officers  for  the  time  being,  of  certain  persons  united  in  copartnership  for  the  purpose 
of  carrying  on  business,  &c.,  by  virtue  of  the  provisions  of  -the  act,  the  case  of  Daviehon 
V.  Bower  (2  Dowl.  N.  S.  115 ;  5  Scott,  N.  R.  538)  is  an  authority  which  shews  that  it 
is  to  be  presumed  that  they  actually  carried  on  business. 

Parke,  B.  I  am  of  opinion  that  the  defendant  is  entitled  to  our  judgment,  on  the 
short  ground  that  it  is  not  distinctly  averred,  upon  the  face  of  the  declaration,  that 
the  debt  upon  which  the  judgment  was  recovered  in  the  original  action  was  a  debt 
due  from  the  Company.  The  declaration,  in  all  the  cases  to  which  reference  has  been 
made,  contains  a  statement  that  the  debt  was  due  and  owing  from  the  Company.  In 
the  case  of  Foivler  v.  Ukherhy  (9  I)owl.  P.  C.  682  ;  3  Scott  N.  R.  138),  the  form  contains 
these  words: — "Whereas  Sarah  Fowler  and  J.  Gaunt  recovered  against  W.  M.  &c., 
which  said  W.  M.  had  been  duly  nominated,  and  apjwinted,  and  registered  as  such 
public  officer,  and  was  then  sued  for  and  on  behalf  of  the  said  Company,  according  to 
the  form  and  effect  of  the  said  act  of  Parliament,  5801.  &c.,  for  their  damages,  which 
they  had  sustained,  as  well  on  occasion  of  the  not  performing  certain  promises,  thou 
lately  made  by  the  said  [605]  Company  to  the  said  Sarah  Fowler,  &c. ; "  and  Mr, 
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Chitty,  in  his  Precedents  has  the  same  allegation.  In  order  to  warrant  this  writ  of 
scire  facias  against  a  member,  judgment  ought  to  have  been  recovered  against  the 
public  officer  for  a  debt  due  from  the  Company.  It  is  consistent  with  every  allegation 
in  this  declaration,  that  this  was  not  the  debt  of  the  Company,  but  that  the  judgment 
recovered  against  Burdis  was  one  for  which  he  was  personally  liable.  I  think  that 
the  words,  "  as  i^ublic  officer,"  are  mere  surplusage.  Perhaps  the  allegation  might  be 
sufficient  on  general  demurrer  ;  but,  as  the  objection  is  specially  pointed  out,  I  think 
that  it  must  prevail,  although  it  is  to  be  regretted  that  it  should. 

Alderson,  B.  I  am  of  the  same  opinion.  In  order  to  make  the  defendant  liable, 
it  must  be  shewn  that  the  debt  was  a  debt  of  the  Company.  It  does  not  appear  on 
the  face  of  this  declaration,  that  this  was  their  debt.  It  is  consistent  with  every 
allegation  which  it  contains,  that  it  was  not. 

RoLFE,  B.,  concurred. 

Pl.\tt,  B.  I  think  that  the  defendant  is  clearly  entitled  to  our  judgment.  The 
plaintifi'  has  omitted  to  state  that  the  debt  was  due  and  owing  from  the  Company. 
This  remedy  is  given  by  statute,  and  all  the  requisites  should  be  strictly  observed. 

Judgment  for  the  defendant. 

[606]  Hunt  v.  Cox.  July  13,  ISiS. — To  an  action  of  debt  on  the  common  counts, 
the  defendant  pleaded,  except  as  to  301.,  never  indebted ;  and  as  to  301.  and  the 
causes  and  cause  of  action  in  that  respect,  payment  into  court  of  301.  and  6d., 
and  that  the  defendant  never  was  indebted  to  plaintiff  in  a  greater  amount  than 
301.  in  respect  of  the  causes  of  action  in  the  introductory  part  of  the  plea  mentioned ; 
and  that  plaintiff  had  not  sustained  damages  by  reason  of  the  non-payment  thereof 
to  a  greater  amount  than  6d.  Keplication,  that  the  defendant  was  indebtecl  to 
plaintiff  in  a  greater  amount  than  the  .said  sum,  in  respect  of  the  causes  of  action 
in  the  declaration  mentioned.  Issue  thereon  : — Held,  on  motion  for  a  new  trial, 
that,  whether  the  issue  was  immaterial,  or  whether  it  raised  the  same  issue  as 
that  raised  by  the  first  plea,  in  either  case,  it  did  not  vitiate  the  proceedings,  and 
was  no  ground  for  a  new  trial. 

The  declaration  contained  three  common  counts.  Pleas,  except  as  to  301.,  parcel 
&c.  (inter  alia),  never  indebted.  Fourth,  "As  to  the  sum  of  301.,  parcel  &c.,  in  the 
above  pleas  excepted,  and  the  causes  and  cause  of  action  in  that  respect,"  payment 
into  court  of  301.,  and  the  further  sum  of  6d.  The  plea  concluded  thus:— And  the 
defendant  further  saith,  that  he  never  was  indebted  to  the  plaintiff'  in  a  greater  amount 
than  the  said  sum  of  301.  in  respect  of  the  causes  of  action  in  the  introductory  part  of 
this  plea  mentioned,  and  that  the  plaintiff  never  hath  sustained  damage  beyond  the 
amount  of  the  said  sum  of  Gd.,  in  respect  or  by  reason  of  the  non-payment  of  the  said 
sum,  parcel,  &c. 

The  plaintiff'  took  issue  upon  the  first  plea  ;  and  to  the  fourth  plea  he  replied,  that 
the  defendant  was  indebted  to  him  in  a  greater  amount  than  the  said  sum  of  301.  and 
6d.,  in  respect  of  the  causes  of  action  "  in  the  declaration  mentioned  ;  "  and  upon  this 
replication  issue  was  joined.  At  the  trial,  before  Parke,  B.,  at  the  Middlesex  Sitting 
in  Trinity  Term  last,  the  plaintiff'  had  a  verdict  for  more  than  301. 

Watson  now  moved  for  a  rule  calling  on  the  plaintiff  to  .shew  cause  why  there 
should  not  be  a  new  trial,  and  contended,  that  the  traverse  taken  by  the  replication 
was  immaterial,  and  that  no  issue  in  fact  was  raised  by  it. 

Cur.  adv.  vult. 

Aldeksox,  B.,  now  said :— This  was  an  application  for  a  rule  to  shew  cause  why 
there  should  not  be  a  new  trial ;  [607]  and  we  are  of  opinion  that  there  ought  to  be  no 
rule.  The  objection  arises  out  of  the  replication  to  the  fourth  plea.  The  defendant 
in  that  plea  pleads  as  to  the  sum  of  30!.,  parcel  &c.,  in  the  foregoing  pleas  excepted, 
and  the  causes  and  cause  of  action  in  that  respect,  payment  into  court  of  301.,  and  the 
further  sum  of  6d.  ;  and  the  plea  concludes  by  alleging  that  the  defendant  never  was 
indebted  to  the  plaintiff  in  a  greater  amount  than  the  said  sum  of  301.  in  respect  of  the 
causes  of  action  in  the  introductory  part  of  the  plea  mentioned,  and  that  the  plaintiff 
never  hath  sustained  damage  beyond  the  amount  of  the  said  sum  of  6d.  in  respect  or 
by  reason  of  the  non-payment  of  the  said  sum,  parcel  &c.  To  this  plea  the  planitiff 
replied,  that  the  defendant  was  indebted  to  him  in  a  greater  amount  than  the  said  sum 
of  301.  and  6d.  in  respect  of  the  causes  of  action  in  the  declaration  mentioned ;  upon 
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which  reph'cation  the  defendant  joined  issue.  On  the  trial,  it  appeared  that  the  plaintiff 
was  entitled  to  more  than  301.  This  issue  is  possibly  wholly  immaterial ;  for,  as  the 
plea  is  only  to  301.,  and  not  to  the  whole  demand,  it  is  manifestly  impossible  that  there 
can  be  damages  ultra.  But  we  think,  that,  if  it  be  immaterial,  it  does  not  vitiate  the 
proceedings ;  and  if  not  immaterial,  it  is,  in  truth,  the  same  as  the  issue  on  the  first 
plea,  never  indebted,  except  as  to  301.  In  either  view  of  the  case  there  must  be  no  rule. 
Kule  refused. 

[608]  Maile  v.  Mann.  July  13,  1848.— Where  a  bailiff  is  employed  hy  an 
attorney  to  issue  execution  against  a  defendant,  the  attorney,  and  not  the  client, 
is  liable  to  the  bailiff  for  his  fees. 

[S.  C.  6  D.  &  L.  42  ;  17  L.  J.  Ex.  336.     Referred  to,  Langridge  v.  Lynch,  1876, 

34  L.  T.  696.] 

Assumpsit  by  the  plaintiff,  as  bailiff  of  the  sheriff  of  Cambridgeshire,  for  woi'k  and 
labour  in  executing  a  writ,  and  keeping  a  certain  person  arrested  by  the  plaintiff  at 
the  request  of  the  defendant,  under  the  said  writ.  Plea,  non  assumpsit ;  upon  which 
issue  was  joined.  At  the  trial,  before  Piatt,  B.,  at  the  AYestminster  .Sittings,  in 
Michaelmas  Term  last,  it  appeared  that  the  present  action  was  brought  to  recover  the 
sum  of  31.  3s.  for  arresting  and  convej'ing  to  Cambridge  gaol  a  person  named  Payne, 
against  whom  the  defendant  had  obtained  a  judgment.  The  defendant  had  instructed 
his  attorney,  a  Mr.  Wilkin,  to  proceed  against  Payne  for  the  recovery  of  a  claim  due 
by  him  on  a  promissory  note.  The  action  was  brought  against  Payne  in  the  name  of 
Mr.  Wilkin's  town  agent,  and  judgment  therein  was  obtained  against  him.  Under 
the  instructions  of  the  defendant,  \Vilkin  ordered  his  agent  to  issue  a  ca.  sa.  against 
Payne.  The  London  agent  accordingly  sued  out  execution,  and  sent  the  writ  to  the 
under-sheriff',  with  instructions  that  it  should  be  delivered  to  the  plaintiff',  the  sheriff's 
bailiff'.  It  was  contended,  that,  under  these  circumstances  the  plaintiff  ought  to  be 
nonsuited,  on  the  ground  that  the  action  was  improperly  brought  against  the  client, 
and  that  it  ought  to  have  been  against  the  attorney.  Under  his  Lordship's  direction 
the  plaintiff  had  a  verdict,  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

O'Malley  having  obtained  a  rule  accordingly, 

Huddleston  shewed  cause  in  Trinity  Term  last  (May  30).  The  present  action  was 
rightly  brought  against  the  client,  and  he  is  liable  to  the  plaintiff.  The  question 
[609]  really  is,  with  whom  was  the  contract  made'?  In  Pwlins  v.  Bridge  (3  M.  &  W. 
114)  it  was  held,  that  the  attorney  in  a  cause  is  not  personally  liable  to  a  witness 
whom  he  subpcenaes  to  give  evidence  in  a  cause,  for  his  expenses  of  attendance.  The 
action,  therefore,  was  not  maintainable  against  the  attorney,  who  acts  merely  as  an 
agent,  with  a  disclosed  principal.  So,  in  Muyhcry  v.  MansjieU{'d  Q.  B.  754)  it  was  held, 
that  the  attorney  of  the  execution  plaintiff'  is  not  liable  to  the  sheriff  for  the  fees  due 
on  the  execution  of  a  writ  of  ca.  sa.  Erie,  J.,  there  says,  "The  law  is,  that  the  client 
is  liable  in  such  a  case  as  this."  In  Hartoj)  v.  Jiickes  (2  M.  &  Sel.  438)  it  was  held, 
that  the  solicitor  under  a  commission  of  bankruptcy  is  not  liable,  in  the  first  instance, 
to  the  messenger  whom  he  nominates,  for  his  bill  of  fees.  In  Newton  v.  Chambers 
(1  Dowl.  &  L.  869)  the  Court  of  Queen's  Bench  held,  that  a  sherifl"s  officer  may 
maintain  an  action  against  the  attorney  of  the  plaintiff'  in  the  original  suit,  for  caption 
fees,  and  conduct  money,  on  proof  of  an  employment  by  the  attorney ;  and  that  it  is 
the  usual  course  of  business  for  the  attorney  to  be  charged  with,  and  to  pay  such  fees. 
[Pollock,  0.  B.  In  Mayhery  v.  Mansfield,  the  case  of  liohins  v.  Bridge  was  not  cited.] 
It  was  cited  in  Seal  v.  Iludsmi  (4  Dowl.  &  L.  760),  and  there  Coleridge,  J.,  seemed 
to  think  that  the  officer  could  not  bring  his  action  against  the  attorney.  [Alderson,  B. 
The  cases  of  Foster  v.  Blukehck  (5  B.  &  C.  328),  and  IFalhanh  v.  Qmrlerman  (3  C.  B. 
94),  are  against  you.]  Those  cases  are  distinguishable  from  the  present,  for  there  the 
attorney  decidedly  employed  the  plaintiff.  [Alderson,  B.  The  question  is,  whether 
the  attorney  has  any  authority  to  pledge  his  client's  credit  in  a  matter  where  it  is  the 
custom  for  the  attorney  to  pay  the  fees  out  of  his  pocket,  where,  in  fact,  it  is  a  ready 
money  transaction.  If  the  bailiff  chooses  to  give  credit,  he  [610]  must  look  to  the 
party  to  whom  he  really  gave  credit]     He  also  cited  Hart  v.  llliitc  (Holt,  N.  P.  376). 

The  Court  said  they  would  call  on  the  defendant's  counsel,  if  necessary. 
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Couch,  coutra,  was  not  called  on. 

Cur.  adv.  vult. 

KOLFE,  B.,  now  said  : — In  this  case,  which  was  argued  before  us  on  the  30th  of 
May  last,  we  are  of  opinion  that  the  rule  to  enter  a  nonsuit  must  be  absolute.  The 
action  is  brought  by  the  plaintiff,  a  bailiff  of  the  sheriff  of  Cambridgeshire,  against 
the  defendant,  to  recover  the  sum  of  31.  3s.  for  the  plaintift"s  trouble  in  executing  a 
writ  of  ca.  sa.  issued  against  a  third  party,  at  the  suit  of  the  defendant  and  at  his 
request.  The  defendant  pleaded  non-assumpsit.  It  was  objected,  at  the  trial,  that 
the  defendant  was  not  liable,  but  that  the  defendant's  attorney  was  the  party  who 
ought  to  have  been  sued  ;  and  upon  this  ground  a  rule  was  obtained  to  enter  a  nonsuit. 
The  case  was  argued  before  us  by  Mr.  Huddleston,  on  the  part  of  the  plaintiff, 
Mr.  Couch  appearing  for  the  defendant,  and  the  Court  took  time  to  consider  their 
judgment.  The  case  of  Foster  v.  Blakclock  decides  that  a  sheriff's  officer,  who  has  been 
employed  by  an  attorney  to  execute  writs  for  him,  may  maintain  an  action  against 
the  attorney  for  the  fees  usually  paid  on  such  occasions.  In  JFalhank  v.  Quarterman 
it  was  decided,  that  an  attorney  who  employs  a  sheriff's  bailiff'  is  liable  to  him  for  his 
fees,  and  that  the  client  is  not  liable,  there  being  no  privity  between  him  and  the 
officer.  These  cases  are  expressly  in  point.  The  plaintiff',  on  the  other  hand,  relied 
on  the  case  of  Mayhery  v.  Mansfield.  That  decision,  however,  is  not  at  variance  with 
Wallank  [611]  v.  Quarterman ;  for,  in  the  former  case,  the  action  was  by  the  sheriff, 
whose  right  of  action  depends  upon  statute  and  not  upon  contract.  The  plaintiff  also 
relied  on  Seal  v.  Hudson,  in  the  Bail  Court,  where  my  Brother  Coleridge  appears  to 
have  held,  that  the  sheriff's  officer  could  not  sue  the  attorney  except  under  very 
special  circumstances.  It  does  not,  however,  appear  that  the  learned  judge's  attention 
was  called  to  all  the  eases  on  the  subject.  If,  however,  Seal  v.  Hxulson  is  to  be  con- 
sidered at  variance  with  Foster  v.  Blakclock  and  JFalhank  v.  Quarterman,  and  this  Court 
is  compelled  to  choose  between  conflicting  authorities,  we  prefer  adhering  to  the  two 
latter  decisions.     The  rule  must  therefore  be  absolute  to  enter  a  nonsuit. 

Kule  absolute. 

Hastings  and  Others,  Executors  of  Kenriek  Watson  v.  Whitley.  July  1,  1848. 
— To  debt  on  bond,  by  the  executors  of  the  obligee,  the  defendant,  after  setting 
out  on  oyer  the  condition,  which  was,  that  "  if  the  obligor  should  practise  as  a 
surgeon  or  apothecary  at  S.,  at  any  time,  without  the  consent  in  writing  of  the 
obligee,  then,  if  the  obligor  should  pay  the  obligee  10001.,  the  bond  should  be 
void,  otherwise  it  should  remain  in  force,"  pleaded,  that  he  did  not  practise  as  a 
surgeon  or  apothecary  at  S.  without  the  consent  in  writing  of  the  obligee  : — Held 
bad,  on  general  demurrer,  for  not  shewing  the  perfoi'mance  of  the  condition  which 
rendered  the  bond  void — Held,  also,  that  the  period  of  restraint,  mentioned  in 
the  condition,  was  not  confined  to  the  lifetime  of  the  obligee. 

Debt  on  a  bond  for  20001.,  made  by  the  defendant  in  the  lifetime  of  the  testator. 

The  defendant  craved  oyer  of  the  bond  and  condition,  and  set  them  out  in  ha)C 
verba.  The  condition  was  as  follows  :  "  Whereas  the  said  Kenriek  Watson  hath  for 
many  years  past  exercised  and  practised  the  profession  or  business  of  a  surgeon  and 
apothecary,  at  Stourport  aforesaid  ;  and  whereas  it  hath  been  agreed  between  the  said 
K.  Watson  and  P.  Whitley,  that  the  said  P.  Whitley  shall  become  the  assistant  of  the 
said  K.  Watson,  in  the  exercise  and  practice  of  the  said  profession  or  business  of  a 
surgeon  and  apothecary,  at  the  annual  salary  of  301.  ;  and  upon  treating  [612]  for  the 
said  agreement,  it  was  further  stipulated,  that  the  said  P.  Whitley  should  enter  into 
the  bond  or  obligation  hereinbefore  written  or  contained  :  now,  the  condition  of  the 
above  written  bond  or  obligation  is  such,  that  if  the  above  P.  Whitley  shall,  either 
as  principal  or  assistant,  or  either  alone  or  in  copaitnership  with  any  person  or  persons 
whomsoever,  exercise  or  practise,  or  assist  in  exercising  or  practising  the  said  profes- 
sion or  business  of  a  surgeon  or  apothecary,  or  either  of  them,  either  at  Stoui-port 
aforesaid,  or  within  the  distance  of  ten  miles  in  any  direction  of  Stourport  aforesaid, 
at  any  time  after  the  termination  of  his  said  present  engagement  with  the  said 
K.  Watson,  without  the  consent  in  writing  of  the  said  K.  Watson  first  had  and 
obtained,  then  and  in  such  case,  if  the  said  P.  Whitley,  his  heirs,  executors,  or  adminis- 
trators, shall  and  do  forthwith  pay  or  cause  to  be  paid  to  the  said  K.  Watson,  his 
executors,  administrators,  or  assigns,  the  full  sum  of  lOOOl.  of  lawful  money,  &c.,  then 
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the  said  bond  or  obligation  shall  be  void  and  of  no  effect,  otheiwise  it  shall  remain  in 
full  force  and  virtue."  The  defendant  pleaded,  secondly,  that  he  did  not,  either  as 
principal  or  assistant,  or  either  alone  or  in  copartnership  with  any  person  or  persons 
whomsoever,  exercise  or  practise,  or  assist  in  exercising  or  practising  the  said  pro- 
fession or  business  of  a  surgeon  or  apothecary,  or  either  of  them,  either  at  Stourport 
aforesaid,  or  within  the  distance  of  ten  miles  in  any  direction  of  Stourport  aforesaid, 
at  any  time  after  the  termination  of  his  said  engagement  with  the  said  K.  Watson, 
without  the  consent  in  writing  of  the  said  K.  Watson  for  that  purpose  first  had  and 
obtained.     Verification. 

Replication,  that,  after  the  execution  of  the  writing  obligatory,  to  wit,  on  &c.,  the 
said  engagement  with  K.  Watson  terminated ;  and  that  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  on  &c.,  the  defendant  did,  without  the  consent  in 
writing  of  the  said  K.  Watson  for  that  purpose  first  had  and  obtained,  as  principal, 
and  [613]  alone,  practise  the  said  profession,  &c.  of  a  surgeon  and  apothecary,  at 
Stourport  aforesaid ;  and  further,  that  the  defendant  did  not  pay  to  the  said 
K.  Watson  in  his  lifetime,  nor  to  the  plaintiffs  as  executors,  &c.,  or  to  any  person 
whomsoever,  the  said  sum  of  10001.  &c.     Verification. 

Kejoiuder,  that  the  defendant  did  not,  in  the  lifetime  of  the  said  K.  Watson, 
either  as  principal  or  assistant,  or  either  alone  or  in  copartnership  with  any  person  or 
persons  whomsoever,  exercise  or  practise,  &c.  the  said  profession,  itc.  of  a  surgeon  or 
apothecary,  at  Stourport  aforesaid,  or  within  the  distance  of  ten  miles  in  any  direction 
of  Stourport  aforesaid,  at  any  time  after  the  termination  of  his  said  engagement  with 
the  said  K.  Watson,  without  the  consent  in  writing  of  the  said  K.  Watson  first  had 
and  obtained  for  that  purpose  ;  and  that  the  said  exercising,  &c.  the  said  profession, 
&c.  at  &c.  in  the  said  replication  mentioned,  took  place  after  the  death  of  the  said 
K.  Watson,  &c.     Verification. 

Special  demurrer,  assigning  for  cause,  that  the  rejoinder  is  a  departure  from  the 
plea.     Joinder  in  demurrer. 

The  plaintiff's  point  for  argument  was,  that  the  defendant's  plea  is  bad,  as  it  does 
not  shew  a  performance  of  the  condition  of  the  bond,  by  shewing  that  the  defendant 
did  not  practise  in  the  lifetime  of  K.  Watson.  One  of  the  defendant's  points  for 
argument  was,  that  the  bond  is  illegal  and  void,  if  the  condition  should  be  construed 
to  extend  to  the  defendant's  practising  the  said  profession  after  the  death  of  the 
testatoi'. 

Gray,  in  support  of  the  demurrer.  The  rejoinder  is  clearly  bad,  as  being  a 
departure  from  the  plea. 

The  plea  is  bad  in  substance.  Upon  the  true  construction  of  the  condition  of  the 
bond,  the  restraint  which  the  defendant  has  imposed  upon  himself  is  not  to  be 
confined  to  the  period  of  Watson's  lifetime.  The  words  of  the  condition  [614]  are, 
"at  any  time."  They  do  not  limit  the  period.  [Alderson,  B.  It  does  not  even 
follow  that  the  defendant  would  have  the  power,  during  the  lifetime  of  Watson,  to 
obtain  his  consent,  for  Watson  might  have  become  insane.]  It  may  be  urged  as  a 
hardshij),  that  he  is  unable  to  get  Watson's  consent ;  but,  no  doubt,  Watson  was 
desirous  that  the  good-will  of  his  practice  should  go,  after  his  death,  to  his  repre- 
sentatives, who  might  derive  some  benefit  from  it.  The  language  of  the  condition  is 
clear  and  reasonable.  If  the  intention  of  the  parties  had  been  to  limit  the  condition 
to  any  definite  period,  it  would  have  been  an  easy  thing  to  have  expressed  it  in  such 
terms.  [Parke,  B.  The  agreement  may  be  good  and  binding,  and  there  is  no 
objection  to  it  on  the  ground  of  the  restriction  being  indefinite  as  to  duration,  if  the 
restriction  is  in  other  respects  reasonable.  There  are  several  cases  which  go  to 
establish  the  proposition.]  In  the  second  place,  the  bond  still  remains  in  full  force, 
unless  the  defendant  shews  that  he  has  performed  the  condition  by  which  it  is 
lendered  void.  He  ought  clearly  to  shew  that  the  condition  has  been  performed. 
Now,  the  condition  is  not,  that,  if  the  defendant  does  not  practise,  the  bond  shall  be 
void,  but  it  is,  that  he  must  practise  without  Watson's  consent,  and  pay  10001.  to 
save  the  penalty  of  the  bond.  The  plea  does  not  shew  that  the  whole  of  the  condition 
which  is  to  render  the  bond  void  has  been  performed ;  it  is,  therefore,  bad  in  sub- 
stance, and  consequently  is  so  on  general  demurrer. 

Hugh  Hill,  contr^.  It  is  desirable  that  the  defendant  should  have  the  opinion  of 
the  Court  as  to  the  true  and  proper  construction  of  the  condition  of  the  bond.  It  is 
submitted,  that  the  defendant  was  resti-ained  from  practising  within  the  prescribed 
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limits,  only  during  the  lifetime  of  Watson.  The  inartificial  way  in  which  the  instru- 
ment is  framed  is  an  argument  for  this  limited  coustruc-[615]-tion.  To  use  the  words 
of  Holroyd,  J.,  in  Sicklemore  v.  Thistleton  (6  M.  &  Sel.  9),  "  The  intent  and  not  the 
form  is  what  we  are  to  look  at."  In  Hitchcock  v.  Coker  (6  Ad.  &  E.  4.38),  it  was  held 
by  the  Court  of  Exchequer  Chamber,  that  the  restriction  was  good,  although  it 
continued  for  the  life  of  the  party  restrained.  That  is  distinguishable  from  the 
present,  for  that  was  a  trade  which  had  been  disposed  of.  [Parke,  B.  What  is  the 
difference  1  The  good-will  of  an  apothecary  is  often  disposed  of.]  This  is  a  matter 
in  which  professional  skill  is  concerned. 

Parke,  B.  I  am  clearly  of  opinion  that  the  plea  is  bad,  as  it  does  not  .shew  that 
the  condition  has  been  performed  by  which  the  bond  is  to  be  rendered  void  and  of 
no  effect.  The  plaintiffs  are  therefore  entitled  to  judgment.  We  are  requested  by 
Mr.  Hill  to  give  our  opinion  as  to  the  true  construction  of  the  condition.  Now,  the 
words,  "  for  any  time,"  prima  facie  import  that  the  period  is  not  to  be  confined  to  the 
life  of  the  obligee,  but  that  it  is  co-extensive  with  that  of  the  obligor ;  and  it  was 
held,  in  Hitchcock  v.  Coker,  that  there  was  nothing  illegal  in  the  restriction  being 
indefinite  as  to  duration,  the  same  being  in  other  respects  a  reasonable  restriction. 
This  question  was  much  considered,  and  the  principle  upon  which  it  is  founded  was 
explained,  in  the  case  of  MaUan  v.  May  (11  M.  &  VV.  6-53).  Now,  as  this  is  prima 
facie  a  restriction  which  is  not  limited  as  to  time,  what  is  there  in  the  terms  of  the 
condition  to  confine  it  to  the  period  of  the  testator's  lifetime  ?  The  only  terms  which 
can  allow  any  other  construction  to  be  put  upon  it,  are  the  words  "without  the 
consent  in  writing  of  the  said  K.  Watson  ; "  and  I  do  not  think  that  these  words 
shorten  the  period.  The  defendant  would  be  bound  to  get  Watson's  consent  if  he 
practised.  If  he  practised  without  his  consent,  and  without  paying  the  10001.,  he 
would  be  [616]  liable  to  the  penalty  of  the  bond.  I  think,  therefore,  that,  by 
putting  the  ordinary  construction  on  the  words  of  this  condition,  the  defendant  has 
failed  to  shew  he  has  performed  it  so  as  to  relieve  himself  from  the  penalty  of 
the  bond. 

Alderson,  B.  I  am  of  the  same  opinion.  Mr.  Hill,  by  the  construction  he 
wishes  that  we  should  put  upon  the  condition  of  the  bond,  gives  no  efl'ect  to  the 
words  "  at  any  time." 

EoLFE,  B.  I  am  of  the  same  opinion.  There  is  no  inconsistency  in  saying,  that 
there  might  have  been  no  period  during  Watson's  lifetime  during  which  the  defen- 
dant could  have  obtained  his  consent,  for,  as  my  Brother  Alderson  observed,  he 
might  have  become  insane. 

Judgment  for  the  plaintiffs. 

Richards  r.  Lord  Suffield.  July  11,  1848.— The  26th  section  of  the  6  &  7  Vict, 
c.  7.3,  only  disables  an  uncertiticated  attorney  from  suing  for  fees,  rewards,  or 
disbursements  for  any  business,  matter,  or  thing  done  by  him  as  an  attorney  or 
solicitor  in  some  suit  or  proceeding  in  one  of  the  Courts  mentioned  in  the  act, 
and  not  for  business  done  which  had  no  reference  to  such  suits  or  proceedings. 

[S.  C.  6  D.  &  L.  22 ;  17  L.  J.  Ex.  362 ;  12  Jur.  731.] 

Assumpsit  in  .5001.  for  the  work  and  labour,  care,  diligence,  journies,  and  attend- 
ances of  the  plaintiff,  by  him  done,  performed,  and  bestowed,  as  the  attorney  and 
solicitor  of  and  for  the  defendant,  at  his  request ;  and  for  fees  due  and  of  right  pay- 
able to  the  plaintiff  in  respect  thereof  ;  and  for  materials  and  necessary  things  by  the 
plaintiff  provided  in  and  about  the  said  work,  &c.  ;  and  in  5001.  for  other  work  and 
labour  done  by  the  plaintiff  for  the  defendant  at  his  request ;  and  in  .5001.  for  money 
paid.  Plea  as  to  the  first,  second,  and  third  counts,  that  the  plaintiff,  under  and  by 
virtue  of  the  said  first,  second,  and  [617]  third  counts,  claims  and  seeks  to  recover 
against  the  defendant  in  this  action  certain  fees,  rewards,  and  disbursements,  for  and 
in  respect  of  certain  business,  matter.s,  and  things  theretofore  done  by  the  plaintiff  as 
an  attorney  and  solicitor,  for  him,  the  defendant ;  and  that,  at  the  time  the  said 
business,  matter.s,  and  things  were  done  by  the  plaintiff'  as  aforesaid,  to  wit,  on  &c., 
he,  the  plaintiff,  as  such  attorney  and  solicitor  as  aforesaid,  did  then  carry  on  certain 
proceedings,  to  wit,  conduct  and  manage  a  certain  cause  in  which  J.  G.  was  plaintiff, 
and  the  now  defendant  defendant,  in  the  Court  of  Exchequer  at  Westminster,  without 
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having  previously  obtained  or  then  having  a  stamped  ceititicate  then  in  foi'ce,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided  ;  and  that  the  said  business, 
matteis,  and  thing.?,  for  the  recovery  of  the  fees,  rewards,  and  dislnirsements  in 
respect  of  which  this  action  is  brought,  and  each  and  every  of  them,  were  and  was 
done  by  the  plaintifi'  as  such  attorney  and  solicitor  as  aforesaid,  whilst  he  was  without 
such  certificate  as  last  aforesaid.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others),  that  it  does  not  appear 
by  the  plea  that  the  business,  &c.,  done  by  the  plaintiff  as  an  attorney  and  solicitor, 
in  respect  of  which  the  fee.3  in  the  first,  [second,  and  third  counts  are  alleged  to  bo 
claimed,  were  done  by  the  plaintifT  in  suing,  prosecuting,  defending,  or  carrying  on 
any  action  or  suit,  or  any  proceeding  in  any  of  the  courts  mentioned  in  the  statute  : 
nor  does  it  appear  at  what  time  of  the  year  the  work  was  done,  which  might  have 
been  between  the  loth  of  November  and  the  16th  of  December;  in  which  case  the 
plaintiff'  might  have  obtained  a  certificate  after  the  business  was  done,  and  before  the 
IGth  of  December. 

The  case  was  argued  in  Easter  Term  last,  (May  1st),  by 

S.  Temple,  in  support  of  the  demurrer.  The  plea,  which  [618]  purports  to  be 
framed  under  the  26th  section  of  6  &  7  Vict.  c.  73,  is  bad,  chiefly  on  the  ground  that 
it  does  not  state  that  the  business  for  which  the  plaintiff  now  seeks  to  recover 
remuneration  related  to  any  action  or  suit,  or  other  proceeding,  in  any  court  men- 
tioned in  the  act.  The  26th  section  enacts,  "  that  no  person,  who  as  an  attorney  or 
solicitor  shall  sue,  prosecute,  defend,  or,'carry  on  any  action  or  suit,  or  any  proceedings, 
in  any  of  the'courts  aforesaid,  without  having  previously  obtained  a  stamped  certificate, 
which  shall  be  then  in  force,  shalFbe  capable  of  maintaining  any  action  or  suit  at  law 
or  in  equity,  for  the  recovery  of  any  fee,  reward,  or  disbursement  for  or  in  respect  of 
an}'  business,  matter,  or  thing  done  by  him  as  an  attorney  or  solicitor  as  aforesaid, 
whilst  he  shall  have  been  without  such  certificate  as  last  aforesaid."  As  this  section 
is  highly  penal,  it  ought  to  be  strictly  construed.  [He  was  then  stopped  by  the 
Court,  who  called  upon] — 

Hurlstone,  in  support  of  the  plea.  The  plea  is  sufficient ;  it  follows  the  precise 
terms  of  the  section.  [Piatt,  B.  Do  not  the  words  "as  an  attorney  or  solicitor  as 
aforesaid,"  in  that  section,  refer  to  the  work  done  by  them  in  action.s,  &c.  1]  The 
defendant  contends,  that  an  attorney  who  is  uncertificated  is  disqualified  from  suing 
for  fees,  for  any  work,  &c.,  which  he  may  have  done,  whether  such  work,  &c.,  was 
done  in  one  of  the  courts  mentioned  in  the  act  or  not.  By  the  stat.  25  Geo.  3, 
e.  80,  attornies  and  solicitors  were  required  to  take  out  certificates  annually,  and,  in 
case  they  acted  without  one,  they  were  subjected,  by  the  7th  section  of  that  act, 
to  a  penalty  of  501. ;  and  the  latter  part  of  that  section  also  enacts,  that  they  shall 
be,  and  are  hereby  "  made  incapable  to  maintain  or  prosecute  any  action  or  suit  in 
any  court  of  law  or  equity,  for  the  recovery  of  any  fee,  reward,  or  disbursements  on 
account  of  prosecuting,  carrying  on,  or  defending  any  such  action,  [619]  suit,  or  pio- 
ceeding."  It  is  to  be  observed,  that  the  language  in  that  section,  and  in  the  30th 
section  of  the  37  Geo.  3,  c.  90,  is  identical,  but  the  Legislature,  though  treating  of 
the  same  subject,  in  the  6  &  7  Vict.  c.  73,  s.  26,  uses  language  wholly  different.  By 
the  31st  section  of  the  37  Geo.  3,  e.  90,  if  an  attorney  had  not" taken  out  his  certificate 
for  a  year,  his  admission  was  void,  and  he  was  off  the  roll :  initon  v.  Chambers  (7  Ad. 
&  E.  524) ;  but  this  is  now  repealed  by  the  6  &  1  Vict.  c.  73,  s.  1.  It  is,  therefore, 
submitted,  that  the  Legislature,  by  having  removed  certain  penalties  to  which  attornies 
and  solicitors  were  liable,  and  by  using  different  language  in  the  26th  section  of  the 
6  &  7  Vict.  c.  73,  intended  that  the  penalty,  that  an  uncertificated  attorney  or  solicitor 
should  not  be  able  to  recover  for  any  business  done  in  that  capacity,  should  be  sub- 
stituted for  the  penalty  of  being  oflf  'the  roll.  The  language  of  the  35th  and  36th 
sections  of  the  present  act  is  more  restricted  than  that  of  the  26th  section.  If,  there- 
fore, it  had  been  the  intention  of  the  Legislature  to  have  confined  the  penalty  imposed 
by  the  26th  section  to  the  business  done  in  the  courts  mentioned  in  the  act,  the  same 
language  would  have  been  used  as  was  adopted  in  the  older  acts,  and  in  the  other 
sections  of  the  present  act.  As  to  the  construction  of  a  statute,  the  words  of 
Coleridge,  J.,  in  Box  v.  St.  Pancras  (6  Ad.  &  E.  7),  appear  very  appropriate  to  the 
present  matter: — "It  is,  in  my  opinion,  so  important  for  the  Court,  in  construing 
modern  statutes,  to  act  upon  the  principle  of  giving  full  effect  to  their  language,  and  ' 
of  declining  to  mould  that  language,  in  order  either  to  meet  an  alleged  convenience, 
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or  ;ui  alleged  equity,  upon  doubtful  evidence  of  intention,  that  nothing  will  induce  me 
to  withdraw  a  case  from  the  operation  of  a  section  which  is  within  its  words,  but  clear 
and  unambiguous  evidence  that  so  to  do  is  to  fulfil  the  general  intent  of  the  statute  ; 
and  also,  [620]  to  adhere  to  the  literal  interpretation,  is  to  decide  inconsistently  with 
other  and  overruling  provisions  of  the  same  statute."  [He  also  argued,  in  answer  to 
the  other  objection,  that,  if  the  business  was,  in  fact,  done  between  the  15th  of 
November  and  the  IGth  of  December,  the  plaintiff  should  have  replied  that  matter; 
and  cited  Jones  v.  Axen  {I  Ld.  Rayra.  119),  Washhourn  v.  Bvrrous  (1  Exch.  107), 
ThihauU  V.  Gibson  (12  M.  &  W.  88).] 

S.  Temple,  in  reply.  The  plea  is  insufficient,  for  the  SGth  section  of  the  statute 
does  not  bear  the  construction  for  which  the  defendant  contends.  The  plea  is  bad, 
for  not  shewing  that  the  plaintiff  was  an  attorney  within  the  statute.  A  person  may 
do  work  as  attornej'  without  acting  as  an  attorney-at-law,  as,  for  instance,  in  Parlia- 
ment in  passing  a  bill,  or  at  an  election.  But  the  plea  does  not  state  that  the  business 
was  done  by  the  plaintiff  in  the  capacity  which  is  pointed  out  bj^  the  2nd  and  3rd 
sections;  and  the  words  "an  attorney  or  solicitor  as  aforesaid,"  mean  an  attorney  or 
solicitor  within  the  meaning  of  the  preceding  clauses  of  the  act. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (After  stating  the  pleadings,  and  the  demurrer,  his  Lordship  pro- 
ceeded)— The  principal  objection  to  this  plea,  on  the  argument  of  the  demurrer,  was, 
that  it  does  not  appear  by  it  that  the  action  was  brought  for  "fees,  rewards  and 
disbursements,"  within  the  meaning  of  the  26th  sect,  of  the  6  &  7  Vict.  c.  73,  the 
plaintiff's  counsel  contending  that  this  section  disables  an  attorney,  who  is  uncertifi- 
cated, only  from  suing  for  fees,  rewards,  or  disbursements  for  any  business,  matter, 
or  thing  done  by  him  as  an  attorney  or  solicitor,  in  some  suit  or  proceeding  in  one 
of  the  courts  mentioned  in  the  act,  and  not  for  business  done  [621]  which  had  no 
reference  to  such  suits  or  proceedings ;  and  we  are  of  that  opinion. 

The  26th  section  provides,  "  that  no  person,  who  as  an  attorney  or  solicitor  shall 
sue,  prosecute,  defend,  or  carry  on  any  action  or  suit,  or  an}'  proceedings,  in  any  of  the 
courts  aforesaid,  without  having  previously  obtained  a  stamped  certificate,  which  shall 
be  then  in  force,  shall  be  capable  of  maintaining  any  action  or  suit  at  law  or  in  equity 
for  the  recovery  of  any  fee,  reward,  or  disljui'sement,  for  or  in  respect  of  any  bu.siness, 
matter,  or  thing  done  by  him  as  an  attorney  or  solicitor  as  aforesaid,  whilst  he  shall 
have  been  without  such  certificate  as  last  aforesaid." 

The  question  is,  what  meaning  we  are  to  attribute  to  the  words  of  refeience  in 
the  expression,  "as  an  attorney  or  solicitor  as  aforesaid."  We  think  they  must 
necessarily  refer  either  to  an  attorney  or  solicitor  acting  as  descrilied  in  the  commence- 
ment of  that  section,  or  to  the  previous  description  of  an  attorney  and  solicitor  in  the 
2nd  section  ;  and  in  the  former  ease  the  disability  will  be  confined  to  suits  for  fees, 
&c.  due  for  business  done  as  an  attorney,  in  suing,  prosecuting,  defending,  or  carrying 
on  any  action  or  suit,  or  any  proceedings  in  any  of  the  courts  aforesaid  ;  in  the  latter, 
for  fees  due  to  an  attorney,  &c.,  acting  as  such,  in  suing  out  any  writ  or  process,  or 
commencing,  carrying  on,  soliciting  or  deferiding  any  action,  suit,  or  other  proceeding 
in  the  name  of  any  other  person,  or  in  his  own  name,  in  any  of  the  courts  mentioned 
in  the  2nd  section,  including  proceedings  before  one  or  more  justices  ;  so  that  it  really 
makes  no  difference  whether  the  words  "  as  aforesaid  "  relate  either  to  the  Ijeginning 
of  the  26th  section  or  to  the  2nd.  To  one  or  the  other  they  certainly  do  refer;  and, 
in  either,  the  disability  to  sue  is  confined  to  fees,  &c.  connected  with  a  suit. 

It  was,  howevei',  argued  by  Mr.  Hurlstone,  that  the  difference  of  the  language 
of  the  Legislature,  in  the  35th  and  [622]  3Gth  sections,  from  that  in  the  26th,  indicated 
a  difl'erent  intention  in  the  Legislature. 

The  35th  section  provides,"that,  if  any  person  not  admitted  and  enrolled  sues  out 
any  wiit  or  process,  or  defends  an  action,  he  shall  be  incapable  of  maintaining  an 
action  for  any  fee,  &c.,  on  account  of  prosecuting,  carrying  on,  or  defending  any  such 
action,  suit,  or  proceeding,  or  otherwise  in  relation  thereto  ;  and  a  similar  provision 
is  made  if  any  person  shall  commence,  or  carry  on,  or  defend  an  action  in  the  county 
court.  The  language  being  more  general  in  the  26th  section,  it  was  contended,  that 
the  restriction  in  that  section  was  meant  to  be  more  extensive. 

It  appears  to  us,  that  the  words  of  leference,  "as  an  attorney  or  solicitor  as 
aforesaid,"  confine  the  disability  to  the  same  class  of  fees,  rewards  and  disbursements 
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as  those  pointed  out  expressly  in  the  .3r)th  and  36th  sections.  This  being  so,  the  plea 
is,  in  our  opinion,  defective,  in  not  averring  that  the  fees,  &c.,  were  due  to  the  plaintiff 
as  an  attorney,  in  prosecuting  or  defending  a  suit  or  proceeding  in  a  court ;  they  are 
not  even  stated  to  be  due  to  him  as  an  attorney-at-law,  and  they  might  be  payable 
to  him  as  an  attorney  acting  before  arbitrators,  or  a  compensation  jury,  or  transacting 
business  under  a  power  of  attorney  for  the  defendant. 
Judgment  for  the  plaintiff. 

[623]  MiDDLEDlTCH  V.  Ellis.  July  13,  1848. — Where  a  sum  of  money  is  secured 
by  a  deed,  and  a  balance  is  struck  for  the  purpose  of  ascertaining  how  much 
remains  due  thereon,  and  the  obligor  admits  the  correctness  of  the  account,  and 
promises  to  pay  it — Debt  on  simple  conti'act,  on  an  account  stated,  will  not  lie, 
but  the  action  must  be  brought  on  the  specialty. 

[S.  C.  17  L.  J.  Ex.  365.] 

Debt  for  money  lent,  and  on  an  account  stated.  The  defendant  pleaded,  first, 
never  indebted ;  secondly,  that  the  defendant  delivered  a  bond,  conditioned  for  the 
payment  by  the  defendant  to  the  plaintiff,  of  the  sum  of  3-501.,  which  the  plaintiff 
then  accepted  in  satisfaction  and  discharge  of  the  debt  in  the  declaration  mentioned  ; 
and,  thirdly,  usury.  The  plaintiff  replied  by  taking  issue  on  the  first  plea,  traversing 
the  second,  and  replying  de  injuria  to  the  last  plea;  and,  upon  these  replications, 
issues  were  joined. 

At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  Sessions,  in  Michaelmas  Term, 
1847,  it  appeared  that  the  plaintiff,  in  1843,  lent  the  defendant  the  sum  of  3501., 
which  was  secured  by  an  assignment,  by  way  of  mortgage,  of  leasehold  property,  with 
a  power  of  sale,  and  collaterally,  by  the  defendant's  bond  given  to  the  plaintiff.  In 
1847,  the  property  was  sold  by  the  plaintiff,  and  the  account  of  the  sale,  which  the 
defendant  admitted  to  be  correct,  shewed  a  deficiency  of  1281.  12s.  lOd.,  and  that  the 
defendant  promised  to  pay  the  balance  ;  and  the  present  action  was  brought  to  recover 
that  sum.  It  was  contended,  by  the  defendant's  counsel,  that  the  present  action  of 
debt  on  simple  contract  would  not  lie,  upon  the  authority  of  1  Roll.  Abr.  "  Action 
sur  Case,"  p.  9,  pi.  11,  and  Fetch  v.  Lyon  (9  Q.  B.  147).  Under  the  direction  of  the 
learned  judge,  the  plaintiff  had  a  verdict,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Pashley,  in  Michaelmas  Term  last,  moved  accordingly.  The  defendant  is  entitled 
to  have  a  nonsuit  entered.  The  defendant's  promise  was  merely  an  admission  of 
something  being  due  on  the  specialty,  which  does  not  change  the  nature  of  the  debt 
so  as  to  entitle  the  plaintiff  to  maintain  [624]  this  action  upon  the  account  stated. 
In  Drue  v.  Thome  (Aleyn,  73),  Mainard  said,  arguendo,  "  The  accompt  doth  not  alter 
the  nature  of  the  debt,  but  only  reduceth  it  to  a  certainty ;  "  and  the  reporter  adds, 
that"Koll.  agreed  in  all  things  with  Mainard."  [Parke,  B.  In  Foster  v.  Allanson 
(2  T.  R.  479),  the  plaintiff'  and  defendant  had  been  partners,  and  an  action  on  an 
account  stated  was  supported,  although  the  partnership  deed  contained  a  covenant 
for  adjusting  the  accounts  ;  but  there,  some  items,  not  connected  with  the  partnership, 
were  included  in  the  same  account  for  which  the  action  was  brought;  and  that 
circumstance  is  adverted  to  by  Buller,  J.,  in  his  judgment,  and  seems  to  have  been 
the  precise  ground  on  which  Lord  Ellenborough  distinguishes  the  case  of  Foster  v. 
Allanson  from  that  of  Schack  v.  Anthony  (1  M.  &  Sel.  573).] 

A  rule  ni.si  being  granted. 

Lush  shewed  cause  in  Trinity  Term  last  (May  30).  The  plaintiff  was  entitled  to 
recover  in  the  present  form  of  action,  notwithstanding  the  deed.  The  case  of  Fetch  v. 
Lyon  (9  Q.  B.  149),  upon  which  the  defendant  relied  at  the  trial,  does  not  support  the 
proposition  for  which  he  will  contend.  That  case  stands  on  the  facts  which  were 
there  proved,  and  the  Court  of  Queen's  Bench  held,  that  there-was  no  evidence  to 
support  a  debt  due  by  the  defendant  on  an  account  stated.  Foster  v.  Allanson  (2  T.  R. 
479)  is  a  very  similar  case  to  the  present.  There  the  parties  entered  into  articles  of 
copartnership.  At  the  end  of  the  partnership  the  parties  settled  an  account,  and  the 
Court  there  held,  that  an  action  on  the  account  stated  was  proper.  The  plea  is,  that 
the  defendant  never  was  indebted  on  an  account  stated.  There  was  an  account  stated, 
and  the  defendant  admitted  its  correctness,  and  promised  to  pay  it. 
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[625]  Pashley,  in  support  of  the  rule.  The  action  should  have  been  brought  on 
the  deed.  The  debt  is  merged  in  the  higher  security.  There  is  no  new  element 
created  by  the  mere  statement  of  the  account :  that  transaction  does  not  alter  the 
nature  of  the  debt.  Lord  Ellenborough,  in  Schack  v.  Anthany  (1  M.  &  Sel.  575), 
remarks,  that,  in  the  case  of  Foster  v.  Allanson,  "  there  were  several  things,  uncon- 
nected with  the  deed,  which  were  included  in  the  action."  In  the  present  case,  any 
interest  might  have  been  recovered  by  an  action  on  the  specialty.  In  Schack  v. 
Anthony,  Lord  Ellenborough  says,  that  "  if  a  bond  were  given  to  a  trustee,  it  could 
hardly  be  contended  that  an  action  of  assumpsit  might  be  maintained  by  the  cestui 
que  trust  for  the  recovery  of  the  money  secured  by  the  bond."  The  law  is  correctly 
stated  in  Drue  v.  Thome  (Aleyn,  73),  that  "the  accompt  doth  not  alter  the  nature  of 
the  debt,  but  only  reduceth  it  to  certainty."  The  same  rule  is  to  be  found  in  Roll. 
Abr.  "Action  sur  Case,"  p.  9,  pi.  IL  In  support  of  this  rule  the  following  cases  may 
be  cited  :  Janes  v.  Ryder  (4  M.  &  W.  32),  Lubbock  v.  Tribe  (3  M.  &  W.  607),  Davis  v. 
Gyde  (2  Ad.  &  E.  623),  Kearslake  v.  Morgan  (5  T.  E.  513),  Edwards  v.  Bates  (7  M.  & 
G.  590) ;  and  if  the  action  had  been  brought  upon  the  specialty,  the  defendant  could 
not  have  used  the  statement  of  account  as  a  defence  to  the  action :  Com.  Dig. 
"Pleader,"  (2  W.  46). 

Lush  was  then  heard  against  the  rule.  The  defendant  does  not  deny  that  an 
account  was  stated.  The  same  objection  as  the  present  was  raised  in  Moravia  v.  Levy 
(2  T.  E.  483,  n.),  in  which  case  there  was  a  covenant  between  the  parties  ;  but  Buller,  J. 
said,  "It  does  not  signify,  in  this  case,  how  the  debt  arose.  Here  is  an  express 
promise  to  pay  the  balance  which  had  been  struck,  and  that  is  the  ground  of  [626] 
the  action,  otherwise  the  objection  would  have  been  good."  So  here  also  there  is  a 
promise  to  pay  the  balance.     [He  also  referred  to  Baber  v.  Harris  (9  A.  &  E.  532).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

EoLFE,  B.  This  case  was  tried  before  my  Brother  Piatt,  last  Michaelmas  Term, 
and  a  verdict  was  found  for  the  plaintiff,  subject  to  leave  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion,  that,  under  the  circum- 
stances of  this  case,  an  action  of  debt  on  an  account  stated  would  not  lie. 

A  rule  nisi  for  entering  a  nonsuit  having  been  granted  pursuant  to  this  leave,  the 
same  was  argued  last  term  before  the  Chief  Baron  and  my  Brothers  Alderson,  Piatt, 
and  myself. 

The  plaintiff  was  mortgagee  under  a  mortgage  from  the  defendant,  with  a  power 
of  sale,  and  the  mortgage  deed  contained  the  ordinary  covenant  by  the  defendant  to 
pay  the  principal  sum  secured,  with  interest.  The  mortgaged  property  was  after- 
wards sold  by  the  plaintiff  under  the  power,  but  it  did  not  produce  sufficient  to  dis- 
charge the  debt  due  to  the  plaintiff.  A  meeting  afterwards  took  place  between  the 
plaintiff'  and  defendant,  when  an  account  was  stated  between  them,  charging  the 
defendant  with  the  full  amount  of  principal  and  interest,  and  giving  him  credit  for 
the  net  proceeds  of  the  sale.  It  may  be  taken  that  the  defendant  admitted  the  balance 
of  this  account  to  be  correctly  ascertained,  and  that  he  promised  to  pay  it.  The 
verdict  was  for  that  balance  ;  and  the  only  question  is,  whether,  on  this  state  of  facts, 
an  action  of  debt  on  an  account  stated  can  be  maintained  :  and  we  think  it  cannot. 

The  general  principle  is  clear,  that  where  a  debt  is  [627]  secured  by  a  bond,  cove- 
nant, or  other  specialty,  there  the  obligation  by  simple  contract  is  gone.  The  lesser 
security  is  merged  in  the  greater.  But  the  plaintiff'  contended  that  that  doctrine  does 
not  apply  in  the  present  case,  for,  though  the  original  debt  was  secured  by  a  covenant, 
yet,  that,  here  there  was  a  subsequent  statement  of  accounts,  so  that  the  defendant 
on  that  occasion  made  himself  liable  by  a  new  contract  to  pay  the  balance  remaining 
due  ;  and,  in  support  of  this  proposition,  he  relied  on  the  case  of  Foster  v.  Allanson 
(2  T.  E.  479).  In  that  ease  the  plaintiff' and  defendant  had  entered  into  articles  of 
partnership,  under  seal,  for  seven  years,  and  they  covenanted  with  each  other  to 
adjust  and  make  a  final  settlement  at  the  end  of  the  partnership,  and  then  to  divide 
the  stock  and  profits  equally  between  them.  Before  the  expiration  of  the  seven  years, 
they  agreed  to  dissolve  the  partnership,  and  they  came  to  a  settlement  of  accounts,  in 
which  were  included  several  items  not  relating  to  the  partnership.  A  balance  was 
found  to  be  due,  on  this  settlement,  to  the  plaintiff;  and  it  was  held,  that,  notwith- 
standing the  specialty,  the  plaintiff'  might  recover  that  balance  in  an  action  of 
assumpsit  on  an  account  stated;  but  the  judgment  of  Ashurst,  J.,  goes  expressly  on 
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the  "round  that  this  was  a  new  transaction,  and  that  the  account  was  stated  of  other 
matters  besides  the  items  due  under  the  deed  ;  and,  though  Buller,  J.,  says,  that,  even 
if  no  other  articles  had  been  introduced,  he  should  have  been  of  opinion  that  assumpsit 
would  lie,  yet  that  opinion  was  founded  on  the  circumstance,  that  the  dissolution  of 
the  partnership,  and  subsequent  settlement  of  account,  constituted,  in  point  of  law,  a 
good  consideration  for  a  new  promise. 

Now,  in  the  present  case,  none  of  the  circumstances  relied  on  in  Foster  v.  AUanson 
are  to  be  found.  The  defendant  is  charged  with  nothing  but  the  money  se-[628]-cured 
by  the  deed ;  there  is  no  consideration  for  the  suggested  new  liability,  except  the 
ascertaining  how  much  remains  due  on  the  deed.  It  is  a  perversion  of  language  to 
speak  of  this  as  an  account  stated  :  it  is  merely  a  process  adopted  for  the  purpose  of 
ascertaining  how  much  of  the  original  debt  has  been  discharged  ;  and  all  which  is 
really  done  is  to  make  out  to  what  extent  the  defendant  remains  liable  upon  the  deed. 
This"  does  not  entitle  the  plaintifi'  to  proceed  as  on  a  new  liability  arising  from  an 
account  stated ;  and  so  the  rule  for  a  nonsuit  must  be  made  absolute. 

Eule  absolute. 

King  v.  Cole.  June  23,  1848. — In  an  action  of  assumpsit  on  a  guarantie,  the  plaintiff, 
in  support  of  an  averment  in  the  declaration,  that  he  had  executed  a  certain 
indenture,  gave  in  evidence  the  following  document,  signed  by  the  defendant : 
"  In  consideration  of  your  having  by  indenture  agreed  to  accept  payment  of  the 
debt  owing  to  you  by  A.  B.,  by  the  following  instalments  :  that  is  to  say,  10s.  in 
the  pound,  on  the  18th  day  of  August  next,  &c.,  I  promise  to  guarantee  the  pay- 
ment of  the  instalments."  There  was  evidence,  that,  when  A.  B.'s  creditors 
received  the  guarantie,  they  signed  the  deed  at  the  same  time  : — Held,  that,  under 
the  circumstances  of  the  case,  the  true  construction  of  the  guarantie  was,  "  that, 
if  at  some  future  time  the  plaintiff  shall  have  released  the  debt,  the  defendant  will 
guarantee  the  same  to  him  ; "  and,  therefore,  that  it  did  not  prove  the  averment 
in  the  declaration. 

[S.  C.  17  L.  J.  Ex.  283.     Adopted,  Steele  v.  Hoe,  1849,  14  Q.  B.  431] 

Assumpsit  on  a  guarantie.  The  declaration  stated,  that  one  Joseph  Wilkinson 
was  indebted  to  the  plaintiff  in  a  certain  sum;  and  thereupon,  in  consideration  that 
the  plaintiff  would  agree  to  accept  payment  by  instalments,  of  the  said  debt  from 
the  defendant,  and  would  execute  an  indenture,  purporting  to  be  made  by  and 
between  &c.,  (describing  it),  and  thereby  release  unto  the  said  J.  Wilkinson  the 
said  debt,  the  defendant  promised  to  pay  the  debt  by  instalments.  Averment, 
that  the  plaintiff  did  agree  to  accept  payment  of  the  debt  by  instalments,  and  did 
execute  the  said  indenture,  and  did  thereby  release  the  said  J.  Wilkinson.  Breach, 
nonpayment  of  the  instalments. 

The  defendant  pleaded  non  assumpsit,  and  a  traverse  that  the  plaintiff  executed 
the  said  indenture  modo  et  forma ;  upon  which  pleas  issue  was  joined.  At  the  trial 
[629]  of  the  cause,  before  Rolfe,  B.,  at  the  last  Spring  Assizes  at  Liverpool,  the 
present  case  was  immediately  preceded  by  one  of  Hassall  v.  Cole,  in  which  the  pleadings 
were  the  same.  In  support  of  the  second  issue,  a  deed  was  produced,  but  was 
rejected,  as  being  improperly  stamped  ;  and  the  plaintiff  then  produced  the  following 
guarantie : — 

"  Mr.  John  Hassall — In  consideration  of  your  having,  by  indenture  bearing  date 
the  18th  day  of  Februar}',  1847,  agreed  to  accept  payment  of  the  debt  owing  to  you 
by  J.  Wilkinson,  of  Birkenhead,  amounting  to  the  sum  of  6501.,  by  the  following 
instalments:  that  is  to  say,  the  sum  of  3251.,  part  thereof,  being  at  the  rate  10s.  in 
the  pound,  on  the  18th  day  of  August,  1847,  and  the  sum  of  3251.,  the  residue  of  the 
said  debt,  on  the  18th  of  February,  1848,  and  of  your  having,  by  the  same  indenture, 
released  the  said  J.  Wilkinson  from  such  debt,  I  do  hereby  guarantee  to  you  the 
payment  of  such  debt  or  sum  of  6501.,  at  the  times  and  in  manner  aforesaid.  Dated 
this  18th  of  February,  1847.  "William  Cole." 

It  was  proved  that  Cole  signed  agreements  in  this  form,  addressed  to  each  of 
Wilkinson's  creditors,  and  delivered  them  to  his  attorney,  who  carried  them,  with  the 
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indenture,  to  his  creditors,  each  of  whom,  when  he  executed  the  deed,  received  his 
signed  guarantie  from  the  attorney  at  the  same  time.  It  was  contended,  on  the  part 
of  the  plaintiff,  that  the  guarantie  was  an  admission  by  the  defendant,  that  the  plaintiff 
had  released  Wilkinson,  and  was  original  evidence  of  such  release,  though  the  indenture 
was  not  read.  It  was  objected,  for  the  defendant,  that  the  guarantie  was  no  admission 
of  a  past  release,  but  rather  of  a  future  one ;  in  which  latter  case  there  was  a  variance 
between  the  guarantie  and  the  declaration,  which  was  open  under  non  assumpsit.  It 
was  also  objected,  that  [630]  there  was  a  variance,  as  the  guarantie  did  not  admit 
such  a  release  as  that  stated  in  the  declaration.  The  learned  judge  reserved  leave 
to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
the  amendment  ought  not  to  have  been  made,  reserving  power  to  the  plaintiff  to 
amend  the  declaration,  if  the  Court  should  think  fit. 

The  present  case  of  Kin;/  v.  Cole  was  then  called  on  ;  and,  it  being  agreed  that  the 
pleadings  and  facts  in  all  respects  were  the  same  as  those  in  Hassall  v.  Cole,  a  similar 
verdict  was  entered,  with  similar  leave  to  move, — the  same  evidence  to  be  evidence 
in  both  cases. 

Knowles  moved  accordingly,  and  obtained  a  rule  nisi  for  a  nonsuit,  or  for  a  new 
trial,  on  the  ground  that  there  was  no  evidence  to  support  the  averment  of  the  release  ; 
but,  on  the  other  grounds,  the  Court  refused  the  rule. 

Martin  and  Tomlinson  shewed  cause  (June  22).  The  only  question  is,  whether 
there  was  evidence  to  support  the  averment  in  the  declaration,  that  the  plaintiff 
executed  the  release :  and  it  is  submitted  that  there  was.  The  cases  of  Slatterie  v. 
Fooleij  (6  M.  &  W.  664),  and  Howard  v.  Smith  (3  M.  &  G.  25-1),  are  expressly  in  point. 
In  the  former  of  these,  the  rule  was  laid  down,  that  a  parol  admission  by  a  party 
to  a  suit  is  always  receivable  in  e\adence  against  him,  although  it  relate  to  the  contents 
of  a  deed  or  other  written  instrument,  and  even  though  its  contents  be  directly  in 
issue  in  the  cause.  In  the  latter  case,  Tindal,  C.  J.,  in  delivering  the  judgment  of 
the  Court,  concluded  by  saying,  "  We  are  of  opinion  that  the  statements  made  by  the 
plaintiff  himself,  of  the  terms  upon  which  he  was  actually  holding  the  premises,  were 
admissible  against  him,  notwithstanding  what  had  passed  respecting  the  written 
agreement  under  which  the  [631]  former  tenant  had  held  ;  and  that  the  present  case 
must  be  governed  by  the  law,  as  laid  down  in  Slatterie  v.  Pooley."  If  the  deed  had 
been  destroyed,  this  instrument  would  have  been  secondary  evidence  for  the  jury ; 
and,  according  to  the  preceding  cases,  it  is  original  evidence  of  the  deed. 

Knowles,  contra.  The  terms  of  the  guarantie,  "  in  consideration  of  your  having 
by  indenture,"  as  taken  with  all  the  surrounding  circumstances,  will  bear  two  significa- 
tions— either  that  the  plaintifi"  would  execute  a  release,  or  that  he  had  executed  one. 
In  the  latter  case,  the  declaration,  which  states  an  executory  consideration,  would  not 
be  supported.  If  the  former  construction  be  adopted,  it  is  no  evidence  to  prove  the 
averment  that  the  deed  had  been  executed.  In  either  view,  the  plaintiff  must  fail. 
Then  the  evidence  is,  that  the  guarantie  was  signed  and  delivered  by  the  defendant 
to  his  attorney,  to  be  handed  over  to  the  plaintiff,  and  at  that  time  no  deed  had  been 
executed.  [Alderson,  B.  It  is  to  be  taken  as  an  admission  at  the  time  it  is  handed 
over  to  the  party.  The  party  who  hands  it  over  is  the  agent  to  make  the  admission. 
Eolfe,  B.  It  would  have  been  no  admission  if  it  had  been  immediately  destro}'ed, 
without  being  handed  over.]  It  cannot  be  construed  to  be  both  past  and  future,  for 
two  different  purposes.  [Eolfe,  B.  May  it  not  be  taken  as  contemporaneous,  and 
then  it  could  stand  both  ^vays'?] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Ai.DERSOX,  B.  The  question  in  this  case  is,  whether  there  is  any  evidence  of  the 
averment  in  the  declaration,  that  the  plaintiff,  by  the  indenture,  dated  &c.,  released 
the  debt  due  to  him  from  J.  S.  The  admissions  put  in  prove  that  the  indenture 
described  in  the  declaration  was  exe-[632]-cuted ;  but  they  go  no  further.  They  do 
not  shew  what  the  operation  of  that  indenture  was. 

The  only  evidence  of  this  suggested  by  the  counsel  for  the  plaintiflF  was  the 
guarantie  itself.     That  guarantie  was  as  follows  : — 

"  Mr.  John  Hassell — In  consideration  of  your  having,  by  indenture  bearing  date 
the  18th  day  of  February,  1847,  agreed  to  accept  payment  of  the  debt  owing  to  you 
by  J.  Wilkinson,  of  Birkenhead,  amounting  to  the  sum  of  6501.  by  the  following 
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instalments:  that  is  to  say,  the  sum  of  32.51.,  part  thereof,  being  at  the  rate  of  Ids. 
in  the  pound,  on  the  18th  day  of  August,  1847,  and  the  sum  of  3251.,  the  residue  of 
the  said  debt,  on  the  18th  of  February,  1848,  and  of  your  having,  by  the  same 
indenture,  released  the  said  J.  Wilkinson  from  such  debt,  I  do  hereby  guarantee  to 
you  the  payment  of  such  debt  or  sum  of  6501.  at  the  times  and  in  manner  aforesaid. 
Dated  this' 18th  of  February,  1847.  "  William  Cole." 

This  guarantie  was  signed  by  the  defendant  at  an  antecedent  period  ;  l)ut,  being 
delivered  to  his  attorney,  to  be  handed  over  to  the  plaintifT,  we  think  that  it  must  be 
considered  as  an  admission  made  by  the  defendant  on  the  day  on  which  it  was  so 
handed  over,  and  is  the  same  as  if  it  had  been  written  or  spoken  by  the  defendant 
at  that  time.  And,  if  it  be  so,  it  is  clear  that  an  admission,  either  verbal  or  in  writing, 
by  him  of  the  contents  of  a  deed,  would  be  sufficient  proof  as  against  him  of  those 
contents. 

What,  then,  is  the  true  construction  of  the  guarantie? 

If,  by  the  words  "  having  released,"  we  are  to  understand  an  admission  by  the 
defendant,  that  at  some  antecedent  period  the  plaintiff  had  released,  the  guarantie 
will  shew  the  truth  of  the  averment.  But  then  the  declaration  would  not  be  proved 
if  this  were  the  true  construction. 

[633]  On  the  other  hand,  the  Court  may  treat  those  words  as  meaning,  that,  if 
at  some  future  time  the  plaintiff  shall  have  released  the  debt,  the  defendant  will 
guarantee  the  same  to  him.  If  this  be  so,  the  declaration,  indeed,  will  be  supported, 
but  the  admission  will  not  prove  the  averment,  that,  in  fact,  such  a  release  was 
executed  by  the  plaintiff. 

We  think  this  is  the  true  construction  of  this  guarantie,  under  all  the  circumstances 
of  this  case. 

It  would  be  sufficient,  however,  to  say,  that  an  admission  offered  by  the  plaintiff 
in  evidence,  but  capable  equally  of  either  construction,  would  not  be  sufficient  proof 
of  an  averment  in  a  case  in  which  the  affirmative  lies  on  the  plaintiff. 

We  think,  therefore,  that  there  must  be  a  new  trial. 

Venables,  Administrator  de  bonis  non  with  the  Will  annexed  of  John  Henry  Lewis, 
Deceased  v.  The  East  India  Company.  July  11th,  1848. — A  testator  appointed 
two  executors,  one  of  whom  formally  renounced,  the  other  proved  the  will  and 
died,  leaving  effects  unadministered  : — Held,  that  the  renunciation  was  absolute, 
the  executor  not  having  retracted  it,  and  that  it  was  not  necessary  to  cite  him 
before  granting  administration  de  bonis  non  to  another  person. 

[S.  C.  18  L.  J.  Ex.  266 ;  12  Jur.  855.] 

Case.  The  declaration  in  substance  stated,  that  John  Henry  Lewis  was  proprietor 
of  a  certain  share  or  interest,  to  wit,  20001.,  of  or  in  the  capital  stock  or  funds  of  the 
defendants,  standing  in  his  name  in  the  defendants'  books,  and  which  capital  stock 
and  funds  were,  according  to  the  statute  in  that  case  made  and  provided,  assignable 
and  transferable  in  the  books  of  the  defendants,  by  the  defendants  for  that  purpose 
making  and  entering  therein  such  transfer  of  the  said  stock  and  funds  to  any  other 
person  or  persons,  as  the  proprietors  and  lawful  possessors  thereof  for  the  time  being 
should  authorise  and  require :  that  John  Henry  Lewis,  being  so  lawfully  possessed, 
&c.,  to  wit,  on  [634]  the  7th  of  July,  a.d.  1843,  made  and  published  his  last  will  and 
testament  in  writing  signed  by  him  and  duly  attested  and  subscribed,  and  thereby 
gave  and  bequeathed  all  his  said  share  or  interest  in  the  said  capital  stock  and  funds, 
to  his  brother  Edmund  Burke  Lewis  (since  deceased),  and  thereby  directed  the  said 
Edmund  Burke  Lewis  to  take  and  apply  the  dividends,  interest,  and  annual  proceeds 
thereof  for  his  own  use  during  his  natural  life ;  and  from  and  after  the  decease  of 
Edmund  Burke  Lewis,  the  testator  gave  the  interest,  &c.,  to  his  sister,  Caroline 
Yenables  (since  deceased),  for  her  natural  life ;  and  from  and  after  her  decease,  the 
testator  gave  and  bequeathed  the  same  absolutely  to  the  plaintiff'  to  his  own  use ;  and 
by  his  will  the  said  John  Henry  Lewis  then  appointed  the  said  Edmund  Burke  Lewis 
and  David  Eowley  executors  thereof;  and  afterwards,  to  wit,  on  the  Sth  May,  a.d. 
1845,  died:  after  whose  death,  to  wit,  on  the  25th  of  June,  A.D.  184-5,  Edmund 
Burke  Lewis  duly  proved  the  said  last  will  and  testament  in  the  Prerogative  Court 
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of  the  Archbishop  of  Canterbury  :  the  said  David  Eowley,  after  the  death  of  the  said 
John  Henry  Lewis,  and  before  the  grant  of  administration  to  Caroline  Venables,  to 
wit,  on  the  31st  of  May,  A.D.  184-5,  in  due  form  of  law,  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury,  expressly  renounced  all  his  right,  title,  and  interest 
in  and  to  the  probate  and  execution  of  the  said  last  will  and  testament  of  the  said  John 
Henry  Lewis,  as  well  as  to  the  letters  of  administration  with  the  will  annexed  of  all 
and  singular  the  goods,  chattels,  and  credits  of  the  said  deceased  John  Henry  Lewis, 
if  by  law  the  said  David  Rowle\'  should  be  entitled  thereto;  and  then  wholly  refused 
in  any  way  to  act  in  the  execution  thereof ;  and  thereupon  afterwards,  to  wit,  on  the 
loth  of  July,  A.D.  1845,  the  said  Edmund  Burke  Lewis  requested  the  defendants  to 
register,  and  the  defendants  did  register  in  their  books,  the  will  of  John  Henry  Lewis, 
and  also  the  decease  of  John  Henry  Lewis ;  and  thereupon  Edmund  Burke  Lewis 
became  and  was  lawfully  possessed  [635]  of  and  entitled  to  the  said  share  or  interest 
in  the  capital  stock  and  funds  of  the  defendants :  that  Edmund  Burke  Lewis,  on  the 
1st  of  November,  a.D.  184.5,  departed  this  life  intestate,  and  on  the  2nd  of  April,  A.D. 
1846,  administration  of  all  and  singular  the  goods,  chattels,  and  credits  which  were 
of  the  said  John  Henry  Lewis  deceased,  at  the  time  of  his  decease  left  unadministered 
by  Edmund  Burke  Lewis  deceased,  executor  as  aforesaid  with  the  will  of  John  Henry 
Lewis  annexed,  in  due  form  of  law  was  granted  to  Caroline  Venables  :  that  afterwards, 
to  wit,  on  the  19th  of  November,  A.D.  1846,  Caroline  Venables  departed  this  life;  and 
on  the  4th  of  January,  A.D.  1847,  administration  of  all  and  singular  the  goods,  chattels, 
and  credits  which  were  of  John  Henry  Lewis  at  his  decease,  left  unadministered  by 
Edmund  Burke  Lewis  and  Caroline  Venables  respectively,  with  the  will  of  John 
Henry  Lewis  annexed,  was  in  due  form  of  law  granted  to  the  plaintiff;  whereupon 
the  plaintiff  as  such  administrator  then  became  lawfully  entitled  to  the  said  share 
or  interest  of  and  in  the  capital  stock  and  funds  of  the  defendants,  and  to  receive 
from  time  to  time  the  interest,  dividends,  and  annual  proceeds  thereof.  The  declara- 
tion then  alleged,  that  it  thereupon  became  the  duty  of  the  defendants,  upon  the 
reasonable  request  of  the  plaintiff,  to  register  in  the  books  of  the  defendants  the 
letters  of  administration  with  the  will  of  John  Henry  Lewis  annexed,  and  also  the 
deaths  of  Edmund  Burke  Lewis  and  Caroline  Venables ;  and  it  also  then  became  the 
duty  of  the  defendants  to  enter  in  their  books  such  transfer  of  the  said  share  and 
interest  of  and  in  the  capital  stock  and  funds  of  defendants  so  standing  in  the  name 
of  John  Henry  Lewis  deceased,  as  the  plaintiff  should  require ;  and  it  also  became  the 
duty  of  the  defendants  to  pay  to  the  plaintiff  the  interest  of  the  said  stock.  Aver- 
ment, that  the  plaintiff  afterwards,  to  wit,  on  the  6th  of  January,  1847,  took  the 
letters  of  the  last-men-[636]-tioned  administration  with  the  will  of  John  Henry  Lewis 
annexed  to  the  office  of  the  defendants,  and  requested  them  to  register  the  same,  and 
also  the  deaths  of  Edmund  Burke  Lewis  and  Caroline  Venables  respectively ;  and 
although  the  defendants  did  register  the  letters  of  administration,  and  after  such 
registration  the  plaintiff  requested  the  defendants  to  make  and  enter  in  the  books  of 
the  defendants  a  transfer  of  the  said  share  and  interest  of  and  in  the  said  capital  stock 
and  funds  of  the  defendants,  standing  in  the  name  of  John  Henry  Lewis  deceased  in 
the  defendants'  books,  to  his  own  name,  whereupon  it  then  became  the  duty  of  the 
defendants  so  to  do,  yet  the  defendants  refused  to  make  and  enter  such  transfer. 
The  declaration  then  alleged,  that  three  half-yearly  dividends  were  due  in  respect  of 
the  said  stock,  which  it  was  the  duty  of  the  defendants  to  pay  to  the  plaintiff  as  such 
administrator,  yet  they  wholly  refused  so  to  do — concluding  with  profert  of  the  letters 
of  administration. 

Plea,  that  David  Rowley  survived  Edmund  Burke  Lewis,  and,  at  the  time  of  the 
grant  of  administration  with  the  will  annexed  to  the  plaintiff,  was  living,  and  that 
the  said  renunciation  of  David  Rowley,  and  his  refusal  to  act  in  the  execution  of  the 
will  of  John  Henry  Lewis,  deceased,  were,  and  each  of  them  was,  during  the  life  of 
Edmund  Burke  Lewis,  and  that  David  Rowley  hath  not  at  any  time  since  the  decease 
-of  Edmund  Burke  Lewis  renounced,  nor  hath  he  at  any  time  since  the  death  of 
Edmund  Burke  Lewis  been  applied  to,  cited,  convened,  or  requested  to  prove,  refuse, 
or  renounce  probate  or  execution  of  the  said  last  will  and  testament  of  John  Henry 
Lewis  deceased  ;  wherefore  the  defendants  say,  that  the  letters  of  administration  in 
the  declaration  alleged  to  have  been  granted  "to  the  plaintiff  were  and  are  void,  and 
of  no  effect  in  law.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others),  that  it  is  alleged  in  the 
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declaration,  and  confessed  by  the  plea,  that  David  Rowley  onoe  duly  and  effectually, 
and  [637]  according  to  law,  renounced  all  his  right,  title,  and  interest  in  and  to  the 
probate  and  execution  of  the  last  will  and  testament  of  John  Heiuy  Lewis,  as  well  as 
to  the  letters  of  administration  with  the  will  annexed ;  and  the  plea  shews  no  facts 
by  reason  of  which  such  renunciation  has  become  or  is  inefi'ectual  or  void  ;  and  that 
the  death  of  Edmund  Burke  Lewis  did  not  render  it  necessary  for  David  Rowley 
again  to  renounce  such  probate  and  execution  of  the  will  and  letters  of  administration  ; 
that,  after  such  renunciation  by  David  Rowley,  he  coidd  not  retract  his  renunciation 
and  refusal  until  after  the  death  of  the  plaintiff,  as  such  administrator,  or  until  the 
plaintiff  shall  have  lawfully  ceased  to  be,  or  become  unable  to  be,  or  to  act  as  such 
administrator.     Joinder  in  demurrer. 

Butt,  in  support  of  the  demurrer  (Warren  with  him). (a)  One  of  two  executors 
proves  the  will,  the  other  formally  renounces ;  the  executor  who  proved  dies,  and 
administration  de  bonis  non  with  the  will  annexed  is  granted  to  the  plaintiff";  and  the 
question  is,  whether  such  administration  is  valid?  For  many  years,  the  invariable 
practice  of  the  Ecclesiastical  Court  has  been  that  adopted  in  the  present  case.  In 
U'ankfonl  v.  IVanlfurd  (1  Salk.  "299),  a  doubt  was  expressed  whether  such  a  grant  of 
administration  was  good.  The  doctrine,  however,  was  fully  discussed  in  the  recent 
case  of  Harriaon  v.  Harrison  (1  Rob.  Ecel.  Rep.  406),  which  is  identical  with  the 
present,  and  which  decided,  that,  after  an  absolute  renunciation  by  one  of  two 
executors,  it  is  not  requisite  that  he  should  renounce  a  second  time,  or  that  he  should 
be  cited  before  granting  administration  to  another.  In  that  case,  all  the  authorities 
are  collected  and  commented  upon  by  the  learned  judge,  the  earliest  of  which  is  an 
Aiionymoux  one  in  Dyer  (160  b.),  E.  T.,  4  &  5  Phil.  &  Mary.  "Browne  moved  this 
case  at  the  bar :— A  man  made  two  [638]  his  executors,  and  died,  and  one  of  them 
proved  the  will,  and  the  other  refused  before  the  Oidinaiy,  and  he  committed  the 
admiin'stration  only  to  the  other;  and  he  made  his  executors,  and  died;  and  the 
executors  brought  debt  against  a  debtor  of  the  first  testator  :  whether  the  action  lies 
or  nof?  And  it  seemed  to  Brooke,  Chief  Justice,  that  it  did,  inasmuch  as,  although 
the  refusor  might,  at  his  pleasure,  have  administered,  notwithstanding  his  refusal  in 
the  lifetime  of  his  companion,  who  proved  &c.,  yet,  after  his  death,  his  election  is 
gone,  and  the  Ordinary  may  sequester  the  goods  of  the  first  testator,  or  administer, 
if  he  choose ;  for  now,  in  law,  the  first  testator  died  intestate,"  &c.  At  that  period, 
therefore,  the  formal  renunciation  of  one  of  two  executors  seems  to  have  been  con- 
sidered peremptory.  The  reporter,  indeed,  refers  to  the  Year-book,  21  Ed.  4,  28,  as 
tending  to  raise  a  doubt  as  to  the  correctness  of  the  decision.  The  next  is  Hensloe's 
case,  42  Eliz.  (9  Rep.  36  b.) :  "Hensloe  brought  an  action  of  debt  against  Gage  and 
others,  as  executors.  The  defendant  pleaded,  in  abatement  of  the  writ,  that  the 
testator  made  one  Hillesley  co-executor  with  them,  who  had  administered  &e.,  not 
named  in  the  writ.  To  which  the  plaintiff  said,  that,  before  any  administration  &c., 
the  said  Hillesley,  being  cited  with  the  others  to  prove  the  will  before  the  Ordinary, 
refused,  and  the  defendant  only  proved  the  said  will  &c.  ;  upon  which  the  defendants 
demurred  in  law;"  and  it  was  objected,  that,  after  this  refusal,  Hillesley  could  not 
administer.  "But  it  was  resolved,  without  open  argument,  that  the  plaintiff's  replica- 
tion to  maintain  his  writ  was  not  sufficient;  for,  notwithstanding  the  refusal  of 
Hillesley  in  this  case,  he  might  administer  after  at  his  pleasure."  That  case  is  only 
an  authority  to  this  extent — that,  though  an  executor  has  renounced,  he  may  after- 
wards prove  the  will.  The  next  case  is  Pawlet  v.  Freak  (Hard.  Ill),  which  occurred 
in  1658:  "Upon  English  bill,  the  case  was,  that  several  [639]  executors  were  made, 
and  one  proved  the  will,  and  the  rest  refused  ;  and  he  that  had  proved  the  will  died, 
and  another  person  took  out  letters  of  administration,  and  preferred  his  bill  in  this 
court;  and  the  Court  held  clearly,  that,  by  the  proving  of  the  will  by  one,  they  are 
all  executors ;  and,  although  he  that  proved  the  will  die,  yet  no  other  person  can 
administer  during  the  lives  of  any  of  the  rest ;  and  it  does  not  appear  that  they  who 
refused  are  dead.  Whereupon  the  bill  was  dismissed."  With  respect  to  that  case, 
Sir  Herbert  Jenner  Fust  observes  (1  Rob.  Eccl.  Rep.  412),  "that  it  is  evidently  not 
well  reported  ;"  and,  "if  it  is  to  be  taken  literally,  it  certainly  proves  too  much  ;  for 
the  dictum  goes  to  this  length,  that,  under  no  circumstance  can   the  Ecclesiastical 

(a)  The  case  was  argued  on  the  Sth  and  9th  December,  1847,  and  19th  January, 

1848. 
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Court  grant  an  administration  when  there  is  an  executor  surviving ;  but  it  may  be 
doubtful  in  what  sense  the  reporter  used  the  word  'refused' — whether  there  was 
strictly  a  refusal."  House  v.  Lord  Petre  (1  Salk.  311),  which  occurred  in  1700,  can 
hardly  be  considered  as  any  authority  ;  for  the  case  is  difl'erently  stated  in  the  report 
in  Salkeld,  and  in  the  judgment  of  Holt,  C.  J.,  in  Wanl-fwd  v.  Wankfm-d  (id.  307) ; 
and  it  would  seem,  from  a  note  by  the  reporter  of  Harrison  v.  Harrison  (1  Eob.  Eccl. 
Eep.  415),  that  neither  is  correct.  With  respect  to  Arnold  v.  Blencoive  (1  Cox,  C.  C.  426), 
which  was  before  the  Master  of  the  Rolls  in  1778,  Sir  Herbert  Jenner  Fust  says 
(1  Kob.  Eccl.  Rep.  418),  that,  "had  that  case  been  decided,  it  might  have  had  some 
bearing  upon  the  present  question ;  but  it  was  ordered  to  stand  over,  for  want  of 
parties,  and  there  is  no  further  report  of  it."  The  same  learned  judge  also  observes, 
that  "  the  ancient  practice  in  the  ecclesiastical  courts  was,  not  to  allow  an  executor, 
against  whom  a  renunciation  was  recorded,  to  retract."  Creswick  v.  JFoodhead  (4  M. 
&  G.  811)  will  be  relied  upon  as  establishing  a  contrary  doctrine  ;  but  that  case  was 
decided  on  the  authority  of  [640]  Wankford  v.  Wankfcn-d.  In  Williams  on  Executors 
(pt.  1,  b.  3,  c.  6,  s.  2),  it  is  expressly  laid  down,  that,  where  there  is  a  sole  executor, 
or  several,  who  all  renounce,  and  administration  is  granted,  the  renunciation  can  never 
be  retracted ;  but  where  there  are  several  executors,  and  some  renounce  and  others 
prove  the  will,  the  renunciation  is  not  peremptory;  it  may  be  retracted,  according  to 
the  practice  of  the  civilians,  at  any  time  before  an  actual  grant  of  administration  de 
bonis  non,  but  not  afterwards.  In  Wankfm-d  v.  JFankfoi'd  (1  Salk.  299),  the  question 
before  the  Court  was,  whether  the  debt  of  an  obligor  was  released  by  his  being  made 
executor  of  the  obligee,  though  he  died  without  proving  the  will ;  and  both  Gould,  J., 
and  Powys,  J.,  point  out  the  distinction  between  the  effect  of  a  formal  renunciation 
and  a  mere  refusal  to  prove.  [Alderson,  B.  The  statute  21  Hen.  8,  c.  5,  s.  3,  only 
gives  the  ordinary  power  to  grant  administration  when  the  party  dies  intestate,  or 
the  executors  refuse  to  prove  the  will.  Is,  then,  the  renunciation  of  David  Rowley, 
in  the  lifetime  of  Edmund  Burke  Lewis,  such  a  refusal  as  would  enable  the  Ecclesi- 
astical Court  to  grant  administration  to  the  plaintifl",  after  the  death  of  Edmund 
Burke  Lewis  ■?]  David  Rowley  might  at  that  time  have  come  in,  and  claimed  probate.; 
but,  not  having  done  so,  the  letters  of  administration  granted  to  the  plaintiff  are  valid. 
Peacock  for  the  defendant.  The  letters  of  administration  are  absolutely  void.  It 
has  been  the  invariable  practice  of  conveyancers,  in  cases  like  the  present,  to  require 
a  subsequent  renunciation  by  the  surviving  e.xecutor.  In  Preston  on  Abstracts 
(vol.  i.  p.  187,  2nd  edit.),  it  is  said,  "If  there  be  several  executors,  and  some  renounce, 
and  some  prove,  those  who  have  renounced  must,  in  the  event  of  their  being  the 
survivors,  prove  the  will  or  renounce ;  and,  till  they  have  renounced,  letters  of 
administration  with  the  will  annexed  cannot  be  granted  with  effect.  The  law  [641] 
is  stated  in  similar  terms,  in  Preston's  edition  of  Sheppard's  Touchstone  (page  462). 
The  only  effect  of  renunciation  by  one  executor  in  the  lifetime  of  another  is,  that  it 
tends  to  prove  an  intestacy.  An  executor  may  retract  his  renunciation  at  any  time 
before  it  has  been  acted  upon,  and  if  one  of  two  executors  renounces,  the  Ordinary 
cannot  grant  administration  until  the  other  has  been  cited,  and  has  refused  to  prove. 
The  authority  which  the  Ordinary  has  to  take  a  renunciation  is  for  the  purpose  of 
ascertaining  whether  or  no  there  is  an  intestacy,  and  for  that  purpose  alone  is  the 
renunciation  of  any  avail ;  Hensloe's  case  (9  Rep.  36  b.).  The  statute  31  Ed.  3,  stat.  1, 
c.  11,  enacts,  "that  in  case  where  a  man  dieth  intestate,  the  Ordinaries  shall  depute 
the  next  and  most  lawful  friends  of  the  dead  person  intestate  to  administer  his  goods." 
In  Fonblanque  on  Equity  (vol.  2,  387,  note),  it  is  said,  that,  by  the  term  "  intestate," 
must  be  intended,  when  one  dies  without  having  made  a  will,  or  without  having 
named  an  executor,  or,  having  named  an  executor,  the  person  so  named  refuses  to 
act."  [Alderson,  B.  The  21  Hen.  8,  c.  5,  s.  3,  has  the  words,  "in  case  any  person 
die  intestate,  or  that  the  executors  named  in  any  such  testament  refuse  to  prove  the 
said  testament."]  Hensloe's  case  shews  that  a  person  must  be  considered  as  having 
died  intestate,  if  his  executors  refuse  to  prove  his  will.  When  one  of  several  executors 
has  renounced,  it  is  in  the  course  of  being  ascertained  whether  or  no  there  is  an 
intestacy  ;  then,  if  another  executor  proves,  that  probate  operates  to  give  title  to  every 
person  named  in  the  will  as  executor.  An  executor  who  has  renounced  may  release 
a  debt :  Hensloe's  case  ;  he  must  join  in  an  action,  subject  to  a  plea  in  abatement ;  and 
it  is  sufficient  for  executors  to  declare  generally,  without  stating  that  they  proved  the 
will.     The  only  mode  of  preventing  an  executor  who  has  renounced  from  joining  in 
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the  action,  or  releasing  the  debt,  is  by  summons  and  severance  :  Bac.  [642]  Abr.  tit. 
"  Executors,"  (D.  3).  Whenever  probate  has  been  granted  upon  proof  by  one  of 
several  executors,  the  others  have  a  right  to  act,  although  they  may  not  have  retracted 
their  renunciation.  Suppose  an  action,  brought  by  two  executors,  one  of  whom  has 
renounced,  and  the  other  proved,  and  the  latter  dies  after  verdict  and  before  judg- 
ment, could  it  be  said  that  the  action  abates? — if  not,  the  renunciation  cannot  be 
absolute.  Whether,  in  such  case,  it  would  be  necessary  again  to  prove  the  will,  was 
discussed  in  IFaikins  v.  Brent  (1  My.  &  Cr.  97)  ;  and  it  would  seem  to  be  unnecessary, 
for  the  Ecclesiastical  Court  having  once  decided  that  there  is  a  will,  the  instrument 
remains  a  will  until  probate  is  revoked ;  and  by  the  will  the  temporal  Courts  see  that 
the  testator  has  appointed  certain  persons  his  executors.  Upon  ihe  death  of  an  executor 
who  has  proved,  others  having  renounced,  the  survivors,  not  the  executor  of  the 
deceased,  represent  the  original  testator.  The  cases  collected  in  Harrison  v.  Harrison, 
when  examined,  will  be  found  consistent  with  the  doctrine  in  Hensloe's  case,  namely, 
that  the  only  efiect  of  a  renunciation  is  to  ascertain  whether  or  no  there  is  an  intestacy. 
Executors,  in  representing  the  testator,  make  but  one  person  :  Bac.  Abr.  tit.  "  Execu- 
tors "  (D.  3) ;  therefore,  in  this  case,  there  could  be  no  refusal,  under  the  21  Hen.  8, 
c.  5,  s.  3,  for  there  never  was  a  time  when  both  executors  refused.  [Alderson  B.  If 
the  Ecclesiastical  Court,  having  jurisdiction  over  the  subject-matter,  decides  that  the 
renunciation  is  peremptory,  what  power  have  we  to  question  their  judgment?]  It  is 
the  province  of  the  Ecclesiastical  Court  to  decide  whether  or  no  there  is  an  intestacy, 
and,  for  that  purpose,  to  ascertain  whether  one  or  both  executors  renounce ;  but  it  is 
for  this  Court  to  decide  upon  the  effect  of  such  renunciation.  That  question  would 
distinctly  come  before  the  Court,  if,  to  an  action  by  both  executors,  it  were  pleaded 
in  abatement,  that  one  had  renounced.  David  [643]  Rowley  had,  during  the  life  of 
his  co-executor,  authority  to  release  a  debt ;  then,  how  could  the  death  of  the  co- 
executor  deprive  him  of  that  right?  Or,  suppose  he  had  received  a  debt  during  the 
life  of  his  co-executor,  in  what  way  could  he  be  compelled  to  account  after  the  co- 
executor's  death  ?  The  Oidinary  would  have  no  power  to  cite  him  :  2  Wms.  Executors, 
pt.  .5,  b.  2,  c.  3.  The  expression  in  the  case  in  Dyer  (160  b.),  "  yet  after  his  death  his 
election  is  gone,"  can  hardly  be  correct,  for  all  his  intermediate  acts  are  valid,  though 
he  has  renounced.  The  learned  judge,  in  Harrison  v.  Harrison,  does  not  advert  to  the 
distinction  pointed  out  in  Hensloe's  case  (9  Rep.  36  b.),  between  a  renunciation  by  one 
executor  or  several.  There  it  is  said,  the  executor  who  proves  ought  to  name  those 
who  refuse,  in  every  action  to  recover  the  testator's  debts,  and  they  may  release  the 
whole  debt ;  and  it  is  clear  that  they  who  refuse  shall  have  an  action  by  survivor. 
But  it  is  held,  in  36  Hen.  6,  8,  that,  if  a  man  makes  two  executors,  and  both  refuse 
before  the  Ordinary,  now  they  can  never  aftei'  administer  as  executors  by  force  of  the 
will,  for  now  the  testator  dies  intestate ;  otherwise,  when  one  proves,  and  the  other 
refuses  before  the  Ordinary,  the  other  may  administer  with  him  when  he  will."  If, 
then,  all  executors  have  a  right  to  act,  notwithstanding  some  may  have  renounced, 
the  survivors  have  the  same  right  after  the  death  of  each,  and  the  last  surviving 
executor  has  the  sole  right,  and  ought  therefore  to  be  cited  before  administration  is 
granted  to  another.  Faulet  v.  Freak  (1  Hard.  Ill)  is  an  authority  in  favour  of  the 
defendants.  The  Court  there  say,  "  And  although  he  that  proved  the  will  die,  yet 
no  other  person  can  administer  during  the  lives  of  any  of  the  rest,"  thereby  meaning, 
unless  the  survivor  is  treated  as  sole  executor,  and  cited.  In  House  v.  Lord  Petre 
(1  Salk.  311),  it  [644]  appears  that  the  surviving  executor  did  renounce  after  the 
death  of  the  co-executor,  who  proved.  In  Arnold  v.  Blencowe  (1  Cox,  C.  C.  426), 
there  were  four  executors.  A.  alone  proved  the  will.  B.,  C,  and  D.  renounced 
probate.  A.  died,  leaving  executors,  who  proved  his  will;  and  the  Master  of  the 
Rolls  thought  that  the  renouncing  of  B.  and  C.  and  D.  in  the  lifetime  of  A.,  was  a 
mere  nullity ;  for  they  might,  notwithstanding  their  having  renounced,  come  in  at 
any  time  and  prove,  and  the  testator  Avould  not  be  unrepresented  until  the  surviving 
executor  renounced  after  the  death  of  his  companions.  There  is  no  doubt  that  the 
present  question  is  one  which  is  proper  for  the  decision  of  the  temporal  Courts,  where 
the  matter  will  be  adjudicated  upon  according  to  the  common  law.  In  Robinson  v.  Pett 
(3  P.  Wms.  2.51),  Talbot,  C.  J.,  said,  "The  d'efendant's  renouncing  the  executorship  is 
not  material,  because  he  is  still  at  liberty,  whenever  he  pleases,  to  accept  of  the  executor- 
ship ;  otherwise,  if  both  the  executors  had  renounced,  and  the  Ordinary  had  there- 
upon granted  administration."     The  preceding  quotation  was  adopted  by  Tindal,  C.  J., 
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in  Cresivick  v.  Woodhead  (4  M.  &  Gr.  814).  How  can  the  death  of  the  co-executor 
operate  upon  the  renunciation  of  the  other  executor  1  In  Scott  v.  Briant  (6  N.  &  M. 
381),  it  was  held,  in  a  sci.  fa.  by  executors  to  revive  a  judgment  obtained  by  the 
testator,  that  all  who  are  named  executors  in  the  will  may  join,  though  one  only  has 
proved.  Littledale,  J.,  there  says,  "  The  will  having  gone  into  the  Ecclesiastical 
Court,  and  having  been  there  recognised  by  the  granting  of  probate  to  one,  all  who 
are  named  in  it  as  executors  are  recognised  as  such  : "  and  he  cites  Bro.  Abr.  "  Execu- 
tors," pi.  27.  The  probate  acts  for  the  benefit  of  all  the  executors.  [He  also  cited 
Cottle  V.  Aldrich  (4  M.  and  Sel.  175),  StrkUand  v.  Strickland  (12  Sim.  2.5.3\  [645] 
Rogers  v.  Frank  (1  Y.  &  J.  409),  Dmjle  v.  Blake  (2  Scho.  &  Lef.  231),  and  Swinburn 
on  Wills,  689.] 

Butt,  in  reply.  The  question  is  simply,  whether  this  administration  is  absolutely 
void  or  not.  It  remains  good,  in  the  absence  of  any  authority  by  which  it  is  shewn 
to  be  void.  The  Ecclesiastical  Court  has  passed  its  judgment  upon  the  subject-matter, 
and  that  judgment  cannot  be  impeached  upon  any  collateral  point.  The  argument  of 
the  defendant,  in  effect,  amounts  to  this — that  the  Spiritual  Court  has  not  had  sufficient 
evidence  before  it  to  warrant  its  judgment  and  the  course  of  proceeding.  It  might 
equally  be  objected  in  this  Court,  that  the  mode  in  which  the  evidence  was  taken  in 
the  Spiritual  Court  was  improper  and  informal ;  and,  therefore,  that  these  letters  of 
administration  are  void.  This  is  a  matter  which  has  been  adjudicated  upon  by  a  court 
of  competent  jurisdiction  ;  and  it  is  not  open  to  this  Court  to  enter  again  upon  the 
subject-matter;  for,  as  Lord  Denman,  C.  J.,  in  his  judgment  in  Cams  Wilson's  case 
(7  Q.  B.  1008),  said,  if  that  were  to  be  done,  "  we  should  constitute  ourselves  a  court 
of  error  from  such  other  court,  and  should  be  constantly  examining  whether  the 
circumstances,  the  existence  of  which  was  proved,  warranted  the  opinion  which  such 
Court  had  formed."  There  has  been  no  authority  adduced  which  establishes  the 
proposition,  that  a  second  renunciation  is  required.  The  cases  cited  do  not  decide 
the  matter,  and  the  grant  in  the  present  case  is  according  to  the  invariable  practice 
of  the  Ecclesiastical  Court ;  and,  to  use  the  words  of  Sir  Herbert  Jenner  Fust,  "  such 
practice  ought  not  hastily  to  be  departed  from."  The  defendant's  argument  would 
altogether  dispense  with  the  necessity  of  the  Ecclesiastical  Court.  Suppose,  on  the 
death  of  the  executor  who  proved,  [646]  the  executor  who  has  renounced  were  abroad 
in  some  distant  country,  if  it  were  necessary  to  cite  him  before  letters  of  administra- 
tion could  be  granted,  much  inconvenience  would  arise  with  respect  to  the  disposal  of 
the  assets  in  the  mean  time.  This  grant  of  administration  is  a  judicial  and  not  a 
ministerial  act.  The  Ecclesiastical  Court  has  decided,  that  the  renunciation,  which  is 
a  mere  matter  of  fact,  was  sufficient  to  permit  the  grant.  The  letters  of  administration 
are  therefore  not  void,  and  the  plea  is  bad.  [He  also  cited  Rawlinson  v.  Shaio 
(3  T.  E.  5.57),  Allen  v.  Dundas  (id.  125),  Munt  v.  Stokes  (4  id.  561),  Toller  on 
Executors,  119.] 

Cur  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFE,  B.  This  was  an  action  on  the  case,  brought  by  the  plaintiff',  as  adminis- 
trator de  bonis  non  cum  testamento  annexo  of  John  Henry  Lewis  deceased,  against 
the  East  India  Company,  for  not  permitting  him  to  transfer  certain  stock,  standing 
in  their  books  in  the  name  of  the  deceased,  and  for  not  paying  to  him  the  dividends 
due  in  respect  of  that  stock. 

The  material  facts,  as  they  appear  on  the  pleadings,  are  as  follows  : — John  Henry 
Lewis  by  his  will  made  Edmund  Burke  Lewis  and  David  Kowley  his  executors. 
John  Henry  Lewis  died,  and  Edmund  Burke  Lewis  alone  proved  the  will ;  the  other 
executor,  David  Rowley,  in  the  lifetime  of  Edmund  Burke  Lewis,  in  due  form  of  law 
in  the  proper  Ecclesiastical  Court,  expressly  renounced  all  his  right,  title,  and  interest, 
in  and  to  the  probate  of  the  will,  and  refused  in  any  way  to  act  in  the  execution 
thereof.  Edmund  Burke  Lewis  the  executor  afterwards  died,  and  thereupon  letters 
of  administration  de  bonis  non  cum  testamento  annexo  were  granted  to  Caroline 
Venables,  and  [647]  afterwards,  on  her  decease,  to  the  present  plaintiff".  David 
Rowley,  though  still  alive,  was  not  cited  after  the  death  of  Edmund  Burke  Lewis  to 
pi-ove  or  renounce  probate.  The  stock  in  question  stood,  and  still  stands,  in  the  name 
of  the  deceased  John  Henry  Lewis,  in  the  books  of  the  East  India  Company  ;  and 
they  have  refused  to  permit  the  plaintiff  either  to  transfer  it  or  to  receive  the 
dividends. 

Ex.  Div.  X.— 21* 
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The  question  is,  whether,  upon  these  facts,  the  plaintiff  is  the  legal  personal 
representative  of  John  Henry  Lewis  ?  If  he  is,  then  he  is  certainly  entitled  to  the 
stock  and  dividends  standing  in  the  name  of  the  deceased,  and  will  be  entitled  to  our 
judgment.     If  he  is  not,  then  the  defendants  are  entitled  to  judgment. 

The  question  was  very  fully  and  ably  argued  before  us,  and  numerous  authorities 
were  cited ;  but  the  point  after  all  turns  on  the  construction  to  be  given  to  the 
statute  21  Hen.  8,  c.  5,  s.  3.  It  is  there  enacted,  that,  in  case  any  person  die  intestate, 
or  the  executors  named  in  any  testament  refuse  to  prove  the  same,  then  the  Ordinary 
shall  grant  administration  to  the  widow  or  next  of  kin,  or  to  both,  as  he  may  think 
fit.  The  power  of  granting  administration,  where  there  is  a  will,  exists  only  where 
the  executors  have  refused  to  prove ;  and  the  argument  for  the  defendants  was,  that 
the  executors  had  not,  in  the  present  case,  refused  to  prove,  and  so  that  there  was  no 
jurisdiction  in  the  Ordinary  to  grant  administration  to  the  plaintiff.  In  the  first 
place,  though  the  statute  speaks  of  executors  in  the  plural,  yet  it  certainly  applies  to 
the  case  of  a  single  executor,  as  well  as  to  that  of  many  ;  and,  inasmuch  as  on  the 
death  of  Edmund  Burke  Lewis,  David  Rowley  became  the  sole  executor  named  in 
the  will,  the  only  question  is,  whether  his  refusal,  in  the  lifetime  of  Edmund  Burke 
Lewis,  was  a  refusal  within  the  statute?  The  plaintiff  contends  that  it  was,  the 
defendants  that  it  was  not. 

If  the  decision  of  the  question  is  to  depend  on  the  doc-[648]-trine  of  the  Ecclesiastical 
Court,  there  is  no  doubt  but  that  the  title  of  the  plaintiff  is  complete. 

The  precise  point  was  brought  under  the  consideration  of  the  Prerogative  Court, 
in  the  year  1846,  in  a  case  of  Harrison  v.  Harrison,  to  be  found  in  the  second  volume 
of  Dr.  Robertson's  Reports,  p.  406.  Sir  Herbert  Jenner  Fust,  in  an  elaborate  judg- 
ment, there  states  the  practice  of  the  Ecclesiastical  Courts  to  have  been  uniformly  in 
favour  of  such  grants  of  administration  as  that  in  the  present  case.  Those  courts, 
according  to  the  opinion  of  that  eminent  judge,  have  always  treated  the  formal 
renunciation  of  an  executor  as  an  act  absolutely  binding  on  him — an  act  which, 
according  to  the  more  ancient  authorities,  he  never  could  be  permitted  to  retract,  but 
which,  in  modern  times,  he  has  been  allowed,  under  certain  circumstances,  to  set 
aside,  though,  until  he  does  so,  it  is  still  absolutely  binding  and  conclusive. 

After  that  judgment  of  Sir  Herbert  Jenner  Fust,  we  must  assume  the  doctrine  of 
the  Ecclesiastical  Court  on  this  matter  to  be  settled.  But,  on  the  part  of  the  defen- 
dants, it  was  argued,  that,  on  this  point,  we  are  to  be  governed,  not  by  the  Ecclesiastical 
Courts,  but  by  the  principles  of  the  common  law ;  and  that,  according  to  those 
principles,  a  grant  of  administration,  under  circumstances  like  the  present — that  is  to 
say,  a  grant  without  a  refusal  or  citation  after  the  death  of  the  executor  who  has 
proved,  is  simply  void  ;  that  the  Ecclesiastical  Court  had  no  authority  to  make  any 
such  grant,  and  so  that  no  length  of  practice  can  give  validity  to  such  a  grant. 

It  is  certainly  true,  whatever  may  have  been  the  practice  of  the  Ecclesiastical 
Courts,  that,  if  there  has  not  been  such  a  refusal  by  Rowley,  the  surviving  executor, 
as  was  intended  by  the  statute,  the  grant  to  the  j^laintifi'  has  been  made  without 
authority,  and  is,  therefore,  a  mere  nullity  ;  but  when  it  is  once  ascertained  that  the 
refusal  has  been  made  at  the  time  and  in  the  manner  which  has  always  been  treated 
by  Eccle-[649]-siastical  Courts  as  absolutely  binding  on  the  party  making  it,  till  he 
has  of  his  own  accord  come  forward  to  set  it  aside,  we  ought  to  be  very  sure  that  the 
continued  practice  of  those  Courts  has  been  founded  in  error,  before  we  decide  against 
the  validity  of  what  has  been  done  in  conformity  to  it.  Sir  Herbert  Jenner  Fust 
states,  in  his  judgment  in  Harrismi  v.  Harrison,  that  the  grant  in  that  case  (which  is 
precisely  like  the  present)  was  made  in  conformity  with  the  invariable  practice  of 
the  Court;  and  he  goes  on  to  say,  that  he  has  been  unable  to  discover  that  any  such 
grant  was  ever  called  in  question.  If  the  argument  of  the  defendants  in  this  case  is 
to  prevail,  all  acts  done  on  the  faith  of  such  grants  are  absolutely  null  and  void.  No 
payment  made  to  an  administrator  so  constituted  will  be  a  discharge  to  the  party 
making  it ;  and  no  title  acquired  under  such  an  administration  can  stand.  On  what, 
then,  is  it  that  the  reasoning,  which  is  to  lead  to  consequences  so  inconvenient,  rests? 
It  is  said,  that  no  administration  can  be  granted  unless  where  there  has  been  a  renuncia- 
tion by  all  the  executors,  and  that,  in  the  present  case,  there  has  been  no  such 
renunciation  ;  for  that,  at  the  time  when  Rowley  renounced,  his  co-executor  was  alive, 
and  so  the  probate  by  him  enured  to  the  benefit  of  Rowley  as  well  as  of  himself.  The 
meaning  of  the  statute,  it  is  argued,  is,  that  the  renunciation,  or,  as  it  is  there  called, 


2  EX.  650.  VENABLES   V.  THE   EAST   INDIA   COMPANY  651 

the  refusal,  must  be  such,  that,  when  made,  there  is  no  one  to  act  as  executor ;  which 
is  not  the  ease  where  the  renunciation  or  refusal  is  made  in  the  lifetime  of  another 
executor,  who  both  proves  and  acts.  The  argument  is  unanswerable,  if  the  sUtute 
really  is  to  be  construed  in  the  mode  contended  for.  But  what  is  there  to  warrant 
such  a  construction  ?  The  statute,  in  case  of  a  party  dying  intestate,  gives  power  to 
the  Ecclesiastical  Court  to  grant  administration  only  where  the  executors  have  refused  ; 
but  as  to  the  time  when,  and  the  manner  in  which,  the  refusal  is  to  be  made,  the 
statute  is  silent ;  and  unless,  therefore,  we  can  discover  [650]  some  common-law 
authority  clearly  conflicting  with  that  of  the  Ecclesiastical  Courts,  we  shall  feel  our- 
selves bound  by  the  decision  in  Harrison  v.  Harrison.  Now,  when  the  authorities  in 
the  temporal  Courts  are  examined,  it  will  appear  that  there  is  no  decision  which 
warrants  the  proposition  contended  for  by  the  defendants.  It  is  true  there  are  some 
dicta  giving  countenance  to  the  doctrine  contended  for  ;  but  even  these  are  of  equivocal 
import,  and,  having  been  unnecessary  for  the  decision  of  the  cases  in  which  they 
occur,  cannot,  as  we  think,  be  allowed  to  weigh  against  the  uniform  practice  of  the 
Ecclesiastical  Courts. 

There  are  three  cases  at  common  law  principally  relied  on  by  the  defendants ; 
namely,  Hcnsloe's  case  (9  Rep.  36  b.),  Lord  Petre's  case  (1  Salk.  311),  and  U'anl-ford  v 
Ifanfiford  (1  Salk.  299). 

But  the  points  decided  in  those  cases  do  not  bear  out  the  proposition  contended 
for  by  the  defendants.  In  Hcnsloe's  case,  the  point  determined  was,  that  where  an 
executor  has  renounced,  but  afterwards  administered,  he  must  be  joined  as  a  defen- 
dant with  the  co-executors  who  have  proved. 

In  Lord  Petre's  case,  according  to  the  report  in  Salkeld,  there  were  two  executors, 
A.  and  B.  A.  alone  proved,  and  died,  making  executors,  and  afterwards  B.  renounced. 
It  was  held,  that  by  the  renunciation  of  B.,  the  original  testator  was  dead  intestate, 
and  the  Ordinary  might  grant  administration  de  bonis  non.  It  would  seem,  however, 
from  Dr.  Robertson's  note,  in  his  report  of  Harrison  v.  Harrison  (page  415),  that 
neither  the  report  in  Salkeld,  nor  Lord  Holt's  statement  of  the  case,  as  given  in 
ll'ankfard  v.  IVanhford,  can  be  relied  on.  Be  that  as  it  may,  the  case  certainly  does 
not  bear  out  the  proposition  now  contended  for.  The  same  observation  applies  to 
Wankford  v.  IVankford,  where  the  only  point  decided  was,  that  when  a  deceased 
creditor  had  made  his  debtor  [651]  executor,  and  he  administered,  the  debt  was 
released  though  the  debtor  died  without  having  proved. 

Besides  these  three  common-law  authorities,  the  defendants  also  relied  on  two 
ecpiity  cases;  first,  on  an  old  case  of  Powlet  v.  Freake  (Hard.  Ill);  and,  secondlv,  a 
case  of  Arnold  v.  Blancowe,  before  Sir  Lloyd  Kenyon,  at  the  Rolls,  reported  1  Co.x,  458. 
The  report  of  the  former  case  is  so  very  short  and  loose  that  little  reliance  can  be 
placed  on  it.  It  would  seem  to  lay  down  broadly,  that  after  probate  by  one  of  several 
executors,  the  rest  renouncing,  no  administration  can  be  granted  after  the  death  of 
the  executor  who  has  proved,  till  all  the  other  executors  have  died.  This  is  so  clearly 
incorrect,  that  we  must  suspect  there  is  some  error  in  the  report. 

The  other  case,  Arnold  v.  Blancowe  (1  Cox,  458),  only  decided,  that  where  one 
of  several  executors  alone  proved,  and  died  leaving  his  co  executors  surviving,  his 
executors  did  not  represent  the  original  testator. 

These  cases  fall  veiy  far  short  of  establishing  the  proposition  contended  for  by  the 
defendants.  We  are,  however,  aware  that  in  Hensloe's  case  (9  Rep.  38  a.,  38  b.)  Lord 
Coke  goes  at  length  into  the  general  doctrine  of  probate,  and  lays  down  some  pro- 
positions on  which  the  defendants  in  the  present  case  rely,  and  which  seem,  prima 
facie  at  least,  to  establish  their  point.  We  refer  particularly  to  what  he  says,  fo.  38  a. 
and  38  b.  :  "  The  spiritual  Courts,"  he  says,  "  have  not  power  to  take  the  refu.sal  of 
any,  when  any  of  the  executors  prove  ;  and  therefore,  the  refusal  of  any  of  the 
executors  before  the  Ordinary  in  such  case  is  void."  And  again,  "Forasmuch  as  the 
ecclesiastical  judge  has  no  power  to  receive  that  refusal,  it  is  upon  the  matter  made 
to  a  stranger,  and  by  consequence  void,  and  of  no  force  to  bar  the  plaintiff  to  take 
it  afterwards."  The  question  here  is,  what  does  Lord  Coke  mean  by  the  refusal  being 
void,  and  the  ecclesi-[652]-astical  judge  having  no  power  to  take  such  a  refusal  ?  There 
is  no  doubt  the  refusal  is  void,  if  the  party  refusing  afterwards  chooses  to  act ;  and, 
possibly,  this  is  all  which  Lord  Coke  meant.  If  he  meant  to  carry  the  doctrine 
further,  and  to  lay  down,  that  a  refusal  by  one  executor,  in  the  lifetime  of  a  co-executor 
proving,  is  void  for  all  purposes,  and  can,  under  no  circumstances,  place  the  executor 
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so  refusing  in  any  different  situation  from  that  of  an  executor  who  has  not  refuseil, 
then  we  have  to  decide  between  the  conflicting  authority  of  the  dictum  of  Lord  Coke, 
on  the  one  hand,  and  of  the  uniform  practice  of  the  Ecclesiastical  Court,  on  the  other  ; 
and  we  feel  bound  to  adopt  the  rule  as  it  has  been  followed  by  the  Ecclesi.-istieal 
Court.  The  statute  of  Hen.  S  being  silent  as  to  the  time  at  which,  and  the  mode  in 
which,  the  refusal  is  to  be  made  by  the  executor,  we  think,  that  provided  there  is  a 
refusal,  it  must  be  left  to  the  practice  of  the  Ecclesiastical  Court  to  determine  when 
and  how  that  refusal  is  to  be  made.  The  Ecclesiastical  Court  treats  a  refusal  by  one 
of  several  executors  as  an  act  defeasible,  if  the  refusing  executor  chose  to  retract  it 
at  any  time  before  administration  granted — otherwise  absolute  ;  and  we  see  nothing 
in  the  statute,  militating  against  this  construction  of  the  act  of  the  Court,  which  must 
be  regulated  by  their  practice. 

The  party  making  the  renunciation  must  be  presumed  to  be  cogni.sant  of  the  con- 
struction put  on  his  act  by  the  Court ;  and,  consequently,  to  intend,  that,  if  he  does 
not  alter  his  determination,  the  act  must  be  considered  as  an  absolute  renunciation, 
on  the  death  of  the  executor  who  has  proved. 

We  therefore  think,  either  that  Lord  Coke  must  have  meant  merely,  that  a 
renunciation  in  the  lifetime  of  the  executor  who  has  proved,  is  inoperative  to  defeat 
the  right  of  the  renouncing  party  to  act  afterwards ;  or,  if  he  meant  to  go  further 
than  that,  he  was  laying  down  a  doctrine  not  necessarily  flowing  from  the  statute  of 
Hen.  8,  and  to  [653]  which,  as  being  at  variance  with  the  constant,  and,  as  we  think, 
very  reasonable  practice  of  the  Ecclesiastical  Court,  we  cannot  accede. 

We  do  not  think  it  necessary  to  examine  the  authorities  more  in  detail.  They 
are  all  considered  in  the  judgment  of  Sir  Herbert  Jenner  Fust,  to  which  it  is  sufficient 
for  us  to  refer. 

It  may,  however,  be  well  to  remark,  in  passing,  that  our  judgment  in  no  respect 
trenches  on  the  decision  of  Sir  E.  Sugden,  in  Cummins  v.  Cummins  (3  J.  &  L.  91). 
The  point  there  decided  was,  that  an  executor  who  had  not  renounced,  and  to  whom 
power  was  reserved  to  come  in  and  prove,  might,  after  the  death  of  the  executors  who 
had  proved,  be  sued  as  an  executor,  if  he  had  in  fact  administered,  although  he  had 
not  himself  taken  probate.  Nor  does  our  judgment  in  any  manner  affect  the  doctrine, 
that,  during  the  life  of  the  executor  who  proved,  his  renunciation  shall  be  deemed 
void  for  the  purpose  of  suit,  and  his  name  must  be  joined  as  a  co-plaintiff". 

On  the  ground,  therefore,  that,  though  the  statute  of  Hen.  8  requires  a  refusal  by 
the  executor  before  anj'  grant  of  administration  can  be  made,  yet  it  is  silent  as  to  the 
time  when  the  refusal  is  to  be  made ;  and  the  Ecclesiastical  Courts  (to  which,  by  the 
Statute  of  the  Clergy,  18  Ed.  3,  stat.  3,  c.  6,  the  cognisance  of  cases  testamentary  is 
declared  notoriously  to  appertain)  have  invariably  treated  a  formal  refusal,  made  in 
court  at  any  time  after  the  testator's  decease,  as  binding,  unless  the  refusing  party 
afterwards,  of  his  own  accord,  comes  in  and  retracts  his  refusal ;  and,  inasmuch  as 
there  is  no  decision  in  the  temporal  Courts  conflicting  with  this  uniform  practice,  such 
practice  being  consistent  with  the  statute,  and  perfectly  reaisonable,  we  think  that  the 
letters  of  administration  in  this  case  are  not  void ;  and  so  there  must  be 

Judgment  for  the  plaintiff. 

[654]  Freeman  and  Another,  Assignees  of  William  Broadbent  v.  Cooke. 
July  11,  1848. — In  trover  by  the  assignees  of  a  bankrupt  against  a  sheriflF,  for 
the  conversion  of  the  bankrupt's  goods,  seized  under  a  fi.  fa.  against  C.  and  D., 
it  appeared,  that,  immediately  before  the  seizure,  the  bankrupt  told  the  officer 
that  the  goods  were  the  property  of  C.  ;  and,  immediately  afterwards,  he  contra- 
dicted that  statement,  and  said  they  were  the  goods  of  D.  The  jury  found,  that 
the  goods  were  in  reality  the  bankrupt's  ;  but  also,  that  he  repre.sented  the  goods 
to  the  officer  as  the  goods  of  C,  so  as  to  induce  the  officer,  by  that  false  repre- 
sentation, to  seize  them  : — Held,  that,  under  the  plea  of  not  possessed,  this 
finding  did  not  estop  the  bankrupt,  and  the  plaintiff's  as  assignees,  from  com- 
plaining of  the  seizure  of  the  goods  as  their  own. — The  rule  laid  down  by  the 
Court  of  Queen's  Bench,  that,  "where  one,  by  his  words  or  conduct,  wilfully 
causes  another  to  believe  in  the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  or  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state  of  things  as  existing 
at  the  same  time ; "  and,  again,  "  a  party  who  negligently  or  culpably  stands  by, 
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and  allows  another  to  contract  on  the  faith  of  a  fact  which  he  can  contradict, 
cannot  afterwards  dispute  that  fact  in  an  action  against  the  party  whom  he  has 
himself  assisted  in  deceiving,"  is  to  be  taken  with  this  explanation,  that,  by  the 
term  "wilfully,"  must  be  understood,  if  not  that  the  party  represents  that  to  be 
true  which  he  knows  to  be  untrue,  at  least,  that  he  means  his  representation  to 
be  acted  upon,  and  that  it  is  acted  upon  accordingly  ;  and  if,  whatever  a  man's 
real  meaning  may  be,  he  so  conducts  himself  that  a  reasonable  man  would  take 
the  representation  to  be  true,  and  believe  that  it  was  meant  that  he  should  act 
upon  it,  and  did  act  upon  it  as  true,  the  party  making  the  representation  would 
be  equally  precluded  from  contesting  its  truth  ;  and  that  conduct,  by  negligence 
or  omission,  when  there  is  a  duty  cast  upon  a  person,  by  usage  of  trade  or  other- 
wise, to  disclose  the  truth,  may  often  have  the  same  effect. 

[S.  C.  6  D.  &  L.  187 ;  18  L.  J.  114 ;  12  Jur.  Ex.  777.  Discussed,  Hmvard  v.  Hudson, 
1853,  2  El.  &  Bl.  1  ;  Jordan  v.  Monei/,  1854,  5  H.  L.  Cas.  185;  Simpson  v.  Accidental 
Death  Insurance  Company,  1857,  2  C.  B.  (N.  S.)  257  ;  Clarke  v.  Hart,  1858,  6  H.  L. 
Cas.  633.  Not  applied,  Simn  v.  Nmih  British  Australasian  Company,  1863,  2  H.  &  C. 
175.  Applied,  In  re  Bahia  and  San  Francisco  Bailway,  1868,  L.  R.  3  Q.  B.  584. 
Dictum  approved,  APKenzie  v.  British  Linen  Company,  1881,  6  A.  C.  82.  Approved, 
Miles  V.  M'H-mraith,  1883,  8  A.  C.  120  ;  Citizens  Bank  of  Louisiana  v.  First  National 
Bank  of  Netv  Orleans,  1873,  L.  R.  6  H.  L.  352.  Referred  to  in  numerous  cases; 
see  in  particular  Scarfe  v.  Jardine,  1882,  7  A.  C.  357  ;  Bank  of  England  v.  Fugliano, 
[1891]  A.  C.  107;  Balkis  Consolidated  Company  v.  Tomkinson,  [1893]  A.  C.  396; 
Palmer  v.  Moore,  [1900]  A.  C.  293 ;  Morison  v.  London  County  and  IFestminster  Bank 
Limited,  [1914]  3  K.  B.  358.] 

Trover  by  the  plaintiffs,  as  assignees  of  William  Broadbent,  for  the  conversion  of 
certain  goods  of  the  bankrupts  before  the  bankruptcy.  The  defendants  pleaded  not 
guilty,  not  possessed,  and  leave  and  license.  The  plaintiffs  joined  issue  upon  the  two 
first  pleas,  and  traversed  the  last,  upon  which  traverse  issue  was  joined.  At  the  trial, 
before  Alderson,  B.,  at  the  last  Liverpool  Spring  Assizes,  it  appeared  that  the  defen- 
dant was  the  sheriff  of  Yorkshire,  and  that  his  officers  had  seized  the  goods  in  question, 
under  a  writ  of  ti.  fa.,  against  Joseph  and  Benjamin  Broadbent ;  that  William  Broad- 
bent,  in  anticipation  of  a  distress,  had  removed  the  goods,  (which  there  was  evidence 
to  shew  were  his,)  to  the  house  of  his  father  Joseph,  and  afterwards  to  the  house  of 
his  brother  Benjamin ;  that,  when  the  officers  entered  Benjamin's  house,  the  bankrupt 
told  them  they  were  the  goods  of  his  brother  Benjamin,  (supposing,  as  it  wouldseem, 
that  the  writ  was  against'himself).  The  writ,  being  produced,  was  against  Benjamin. 
William  then  told  the  officers  that  the  goods  belonged  to  another  brother,  and,  finally, 
that  they  were  his  [655]  own.  The  goods  were  then  seized,  and  sold  as  those  of 
Benjamin.  It  was  contended,  by  the  defendant's  counsel,  that  the  statements  and 
conduct  of  the  bankrupt  operated  as  conclusive  evidence  against  him  ;  that  the  property 
was  not  his  at  the  time  of  the  conversion,  and  that  the  assignees  were  also  bound. 
The  jury  found,  that  the  goods  were,  in  fact,  William's,  and  also,  "that  William 
represented  the  goods  to  the  sherift"'s  officers  as  the  goods  of  Benjamin,  so  as  to  induce 
them,  by  that  false  representation,  to  seize  the  goods."  The  plaintiff",  under  the 
direction  of  the  learned  judge,  obtained  a  verdict,  leave  being  reserved  to  the  defen- 
dant to  move  to  enter  a  verdict  in  his  favour  on  any  of  the  issues. 
Knowles  having  obtained  a  rule  accordingly, 

Watson,  Atherton,  and  H.  Hill,  shewed  cause  (June  22).  In  this  case  the  jury 
found,  that  the  goods  were  the  goods  of  Benjamin,  although  they  also  found,  that  the 
otficei-s  were  misled  by  his  misrepresentation  that  the  goods  belonged  to  his  brother.  Ao 
doubt,  the  statements  and  representations  of  the  bankrupt  were  evidence  of  a  cogent 
nature  as  against  his  assignees  ;  but  they  were  not  estopped  by  these  representations  from 
shewing  that,  in  truth  and  in  fact,  the  goods  were  those  of  the  bankrupt.  The  sheriff 
is  bound,  at  his  peril,  to  seize  the  goods  of  the  proper  party.  Suppose  he  had  arrested 
the  wrong  person,  he  could  not  have  been  justified  had  the  person  arrested  said_he 
was  the  party  against  whom  the  writ  issued.  Thus,  in  Cootu  v.  Liglmorth  (Moore,  4-3  0. 
"  Coote  brought  false  imprisonment  against  Lighworth,  who  justified,  for  that  he  had 
a  warrant  to  arrest  J.  David.  He  asked  of  Coote  what  was  his  name,  who  answered 
that  his  name  was  J.  David  ;  per  quod,  he  arrested  him.     The  plaintiff  demurred,  and 
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it  was  adjudged  for  the  plaintiff;  for  the  defendant  ought  at  [656]  his  peril  to  have 
taken  notice  of  the  party  ;"  and  Hale,  C.  B.,  in  Thurhane's  caite.  (Haid.  32:3),  expresses 
his  opinion  to  the  same  efiect :  "If  a  wiong  man  be  taken,  though  he  affirm  himself 
to  be  the  person  against  whom  the  commission  is  awarded,  yet  the  commissioners 
having  no  wairant  to  take  him  by  their  commission,  his  affirming  himself  to  be  the 
person  will  not  excuse  them  in  false  imprisonment,  as  has  been  held  upon  the  executing 
of  a  capias."  In  a  case  where  the  real  party  was  taken,  but  by  the  wrong  christian 
name,  but  which  he  stated  at  the  time  to  be  his  proper  name,  it  was  held,  that  he 
could  not  maintain  trespass  :  Price  v.  Hanvood  (3  Gamp.  108) ;  but  there,  it  appeared 
that  he  was  known  by  one  name  as  well  as  the  other.  [Alderson,  B.  I  was  present 
during  the  trial  of  that  ease  ;  and  I  think  I  remember  Lord  Ellenborough  said,  that 
he  knew  a  case  where  one  of  two  brothers  had  procured  him.self  to  be  arrested  for  the 
other,  and  an  action  by  him  for  false  imprisonment  failed.  Parke,  B.  The  first  part 
of  Lord  EUenborough's  decision  in  that  case  was  correct,  and  is  according  to  what  is 
laid  down  in  Com.  Dig.,  "Imprisonment,"  L.  (2);  but  what  followed  is  merely  a 
dictum.]  There  is  no  difference  in  principle  between  the  seizure  of  the  wrong  goods 
or  the  arrest  of  the  wrong  party.  The  present  question  has,  no  doubt,  never  before 
been  raised.  This  representation  of  the  bankrupt  does  not  fall  within  the  rules,  as 
laid  down  by  the  Court  of  Queen's  Bench  in  Pickard  v.  Seam  (6  A.  &  E.  469),  and 
Gregg  v.  WeUa  (10  A.  &  E.  97).  In  the  latter  case,  Denman,  C.  J.,  says,  "A  party 
who  negligently  or  culpably  stands  by  and  allows  another  to  contract  on  the  faith 
and  understanding  of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute  that 
fact  in  an  action  against  the  person  whom  he  has  himself  assisted  in  deceiving."  In 
those  cases,  the  question  was,  whether  or  not  the  party  standing  by  and  allowing  the 
sale  of  his  property,  [657]  was  not  to  be  taken  to  have  concurred  in  it.  No  doubt 
the  principle  expounded  by  Lord  Denman,  in  those  cases,  is  rather  broadly  laid  down. 
[Paike,  B.  It  would  seem,  that  the  negligence  must  be  in  the  nature  of  a  neglect  of 
some  duty  cast  upon  the  party  who  is  guilty  of  it.  Alderson,  B.  A  person  cannot 
be  said  to  be  culpable  in  not  doing  a  particular  thing,  unless  it  is  his  dutj'  to  do  it.] 
There  was  no  duty  east  on  the  bankrupt  to  say  whose  goods  these  were  The  case 
of  Coles  V.  The  Bank  of  England  (10  A.  &  E.  437)  was  well  considered;  but  it  is 
difficult  to  see  how  it  can  be  supported.  This  matter  is  not  an  estoppel,  as  several 
requisites  to  create  an  estoppel  are  wanting.  If  it  is,  it  ought  to  have  been  pleaded. 
[Paike,  B.  Where  a  matter  ought  to  be  pleaded,  and  is  not,  it  is  left  at  large.  It 
is  questionable  whether  it  be  necessary  to  reply  matter  in  pais  to  a  plea  which  contains 
no  affirmative  matter,  and  concludes  to  the  country.  His  Lordship  referred  to  Doe 
V.  Welhman.  (2  Exch.  Rep.  368) ;  Armstrong  v.  Norton  (2  Ir.  L.  Eep.  96) ;  Mfagraih  v. 
Hardy  (4  Bing.  N.  C.  782) ;  Sanderson  v.  Colman  (4  M.  &  G.  209) ;  Doe  v.  Huddurf 
(2  C.  M.  &  R.  316) ;  Doe  v.  JFright  (10  A.  &  E.  763) :  Doe  v.  Oliver  (5  M.  &  R.  202).] 
It  would  not  form  a  good  replication  in  substance,  by  way  of  estoppel ;  it  is  insufficient, 
in  many  respects,  according  to  the  rules  laid  down  in  Com.  Dig.,  "  Estoppel,"  and 
Co.  Ijit.  352  a.  The  statement  of  the  bankrupt  was  ambiguous  :  he  said  they  were 
the  goods  of  Benjamin  ;  but  he  did  not  state  that  they  were  solely  his.  An  estoppel 
should  be  precise.  This  was  a  mere  naked  falsehood.  If  the  bankrupt  intended  to 
assign  his  goods  by  his  act,  it  would  be  an  act  of  bankruptcy  :  Hooper  v.  Smitli  (1  Bla. 
441).  [Piatt,  B.  He  did  not  intend  to  do  so;  for  it  appears  by  the  evidence,  that 
he  made  the  statement  for  the  pur-[658]-pose  of  saving  the  goods  from  seizure.]  The 
facts,  as  they  were  found  by  the  jury,  would  not  support  a  replication  by  way  of 
estoppel.  The  language  of  Parke,  B.,  in  delivering  the  judgment  of  this  Court,  in 
Lyon\.  Peed  (13  M.  &  W.  309),  is  very  applicable  to  the  present  case.  He  there 
says,  "  The  acts  in  pais,  which  bind  parties  by  way  of  estoppel,  are  but  few,  and  are 
pointed  out  by  Lord  Coke,  in  Co.  Lit.  352  a.  ~  They  ai'e  all  acts  which  anciently  really 
were,  and,  in  contemplation  of  law,  have  always  continued  to  be,  acts  of  notoriety, 
not  less  formal  and  solemn  than  the  execution  of  a  deed,  such  as  livery,  entry,  accept- 
ance of  an  estate,  and  the  like.  Whether  a  party  had  or  had  not  concurred  in  an 
act  of  this  sort,  was  deemed  a  matter  which  there  could  be  no  difficulty  in  ascertaining, 
and  then  the  legal  consequences  followed."  [They  also  cited  Armani  v.  Castriqve 
(id.  443),  and  Collins  v.  Evans  (5  Q.  B.  820).] 

Knowles,  (Hall  with  him),  in  support  of  the  rule.  Accoi'dinj;  to  the  authority  of 
Pickard  J.  Sears  (6  A.  &  E.  469),  and  Gregg  v.  JVells  (10  id.  90),  and  the  principles 
there  laid  down,  the  plaintiffs  are  estopped.     [Parke,  B.     One  way  to  consider  whether 


2  EX.  659.  FREEMAN    V.  COOKE  655 

or  not  the  facts  here  amount  to  a  defence,  is  to  see  whether  the  facts,  if  embodied  in 
a  plea,  would  make  a  good  plea  by  way  of  estoppel  to  an  action  brought  by  William 
Broadbent  in  his  own  name,  and  averring  that  the  goods  were  his.]  The  older  cases 
which  have  been  cited  do  not  bear  much  upon  the  question.  There  may  be  a  dis- 
tinction between  an  arrest  of  a  person  and  the  seizure  of  goods,  as  the  old  action  of 
trespass  to  the  person  included  also  a  breach  of  the  peace.  The  case  of  Pickard  v. 
Sears  is  not  so  strong  as  the  present,  for  here  the  falsehood  was  wilful  and  intentional, 
which  was  not  so  there.  In  the  case  last  [659]  cited,  the  plaintiff  did  not  assert  that 
the  goods  were  his :  he  sanctioned  the  act  by  not  interfering ;  and  it  was  held,  that 
he  was  bound  bj^  his  conduct.  [Parke,  B.  In  Heane  v.  Rogers  (9  B.  &  C.  586,  58S), 
Bayley,  J.,  says,  "  There  is  no  doubt  but  that  the  express  admissions  of  a  party  to  the 
suit,  or  admissions  implied  from  his  contiact,  are  evidence,  and  strong  evidence,  against 
him  ;  but  we  think  that  he  is  at  liberty  to  prove  that  such  admissions  were  mistaken, 
or  were  untrue,  and  is  not  estopped  or  concluded  by  them,  unless  another  party  has 
been  induced  by  them  to  alter  his  condition  ;  in  such  a  case,  the  party  is  estopped 
from  disputing  their  truth,  with  respect  to  that  person,  (and  those  claiming  under 
him),  and  that  transaction,  but  as  to  third  parties,  he  is  not  bound;"  and  he  after- 
wards proceeds  to  say,  that,  "  It  is  not  necessary  to  refer  particularly  to  the  cases  in 
which  a  bankrupt  has  been  precluded  from  disputing  his  commission,  and  which  were 
cited  in  argument.  The  earlier  cases  fall  within  the  principle  above  laid  down.  In 
Clarke  v.  Clarke  (6  Esp.  61),  the  bankrupt  was  not  permitted  to  call  that  sale  a  eon- 
version,  which  he  himself  had  procured  and  sanctioned.  In  Like  v.  Hmoe  (6  Esp.  "20), 
he  was  precluded  from  testing  the  title  of  persons  to  be  assignees,  whom  he,  by  his 
conduct,  had  procured  to  become  so  ;  and  the  last  case  on  this  subject,  Watson  v. 
Jl'ase  (.5  B.  &  C.  15.3),  is  distinguishable  from  the  present,  because  Wase,  one  of  the 
defendants,  was  the  person  from  whose  suit  the  plaintiff  had  been  discharged  ;  and 
therefore,  perhaps,  he  might  be  estopped  with  respect  to  that  person,  by  his  conduct 
towards  him."  In  Pickard  v.  Sears,  the  Court  had  the  case  of  Heane  v.  Bogers  before 
them.  I  think  you  will  find  that  the  person  who  makes  a  statement,  on  which  another 
alters  his  position,  is  not  estopped,  unless  he  so  induces  the  latter  to  alter  his  position, 
that  the  former  would  be  responsible  [660]  to  him  in  an  action  for  it.  In  the  present 
case,  the  bankrupt  makes  one  statement  one  moment,  and  another  and  a  different  one 
the  next.  There  is  no  way  of  stating  the  facts,  to  shew  that  the  bankrupt  authorised 
the  act,  or  that  there  was  such  a  deceitful  representation,  known  by  the  bankrupt  to 
be  false,  and  made  with  the  intent  that  the  defendant  should  seize  the  goods,  or  so 
made  as  to  cause  the  defendant,  acting  as  a  reasonable  man,  to  seize  the  goods]  In 
The  Sheffield,  Ashton-under-Lyne,  and  Manchester  liailway  v.  IVoodcock  (7  M.  &  AV.  574), 
Parke,  B.,  says,  "  It  is  a  universal  rule  of  law,  that,  where  a  party  makes  a  representa- 
tion to  another,  whereby  the  situation  of  the  latter  is  altered,  he  is  bound  thereby." 
Banks  v.  NevAon  (16  L.  J.,  N.  S.,  Q.  B.,  142)  is  an  authority  to  the  same  effect. 
[Alderson,  B.  Culpability  includes  will :  negligence  may,  or  may  not ;  consequently, 
the  language  of  Lord  Denman,  in  Gregg  v.  Wells  (10  A.  &  E.  90),  must  be  understood 
with  reference  to  such  negligence  as  would  imply  will.]  Coles  v.  The  Bank  oj  England 
proceeded  on  the  assumption,  that  the  testatrix  did  not  in  fact  know  of  the  diminu- 
tion of  her  stock,  but  was  guilty  of  negligence  in  receiving  without  objection  the 
dividends  on  the  sums  reduced.  The  principle  there  established  is,  that  if  a  party 
negligently  omits  to  contradict  an  assumed  state  of  facts,  when  he  might  or  ought  to 
contradict  them,  he  is  concluded  by  it.  [Parke,  B.  You  do  not  mean  to  argue,  that, 
if  a  person  makes  a  mis-statement,  without  any  intention  that  another  party  should 
act  upon  it,  and  when  he  could  not  expect  that  another  party  would  act  upon  it,  that, 
in  such  case,  he  is  bound?  If  the  estoppel  be  carried  to  this  extent,  viz.  where  a 
party  makes  a  representation,  under  such  circumstances  that  a  reasonable  man  might 
naturally  infer  that  it  was  intended  that  he  should  act  upon  it,  then  this  case  does 
not  fall 'within  that  principle.  [661]  In  Pickard  v.  Sears  (6  A.  &  E.  469),  the  Court 
say,  "  The  rule  of  law  is  clear,  that,  where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief,  so  as  to  alter  his  own  previous  position,  the  former  is  concluded, '  &c. 
If  the  word  "wilfully"  be  read  as  overruling  both  propositions,  that  is,  no  doubt, 
correct.]  Here  the  seizure  was  under  circumstances  which  would  lead  a  reasonable 
man  to  believe  the  mis-statement,  and  act  upon  it.  [He  also  cited  Wilson  v.  Stubs 
(Hob.  330).] 
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The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case,  which  was  argued  before  my  Brothers  Alderson,  Rolfe, 
Piatt,  and  mvself,  at  the  sittings  after  the  last  term,  we  are  all  of  opinion  that  the  rule 
ought  to  be  discharged. 

It  was  an  action  of  trover,  by  the  assignees  of  William  Broadbent,  against  the 
Sheriff  of  Yorkshire,  for  goods  of  the  bankrupt.  There  were  pleas  of  not  guilty,  not 
possessed,  and  leave  and  license.  The  conversion  was  the  seizure  of  the  goods  hy  the 
defendant's  officers,  under  a  fi.  fa.  against  Joseph  and  Benjamin  Broadbent.  It 
appeared,  that,  when  the  officers  entered,  the  bankrupt  told  them  the  goods  seized 
were  the  property  of  Benjamin  ;  he  did  so,  supposing  that  they  had  no  writ  against 
Benjamin.  Afterwards  he  contradicted  that  statement,  and  said  they  were  the  (goods 
of  his  brother  Joseph.  It  was  contended,  that  this  representation  bound  William, 
because  it  induced  the  officers  to  seize ;  and  that  he  could  not  complain  of  that  act, 
nor  could  the  assignees  who  claimed  under  him.  My  Brother  Alderson  left  a  question 
to  the  jury  upon  this  part  of  the  case,  the  finding  on  which  he  reserved  for  the 
consideration  of  the  Court,  giving  leave  to  enter  a  verdict  [662]  for  the  defendant  on 
the  issue  on  the  plea  of  not  possessed.  The  jury  found,  that  the  goods  were  really 
William's ;  but  they  also  found,  "  that  William  represented  the  goods  to  the  sheriff's 
officer  as  the  goods  of  Benjamin,  so  as  to  induce  him,  by  that  false  representation,  to 
seize  them  ; "  and  the  question  is,  whether  this  finding  is  sufficient  to  estop  the 
bankrupt  and  the  plaintiffs  as  assignees,  from  complaining  of  the  seizure  of  these  goods 
as  their  own  1 

The  case  was  very  fully  argued  before  us,  and  many  questions  discussed  on  the 
law  of  estoppels,  on  which  it  is  unnecessary  to  give  an  opinion.  It  is  certain  that 
estoppels  by  record  and  by  deed,  must,  in  order  to  make  them  binding,  be  pleaded,  if 
there  be  an  opportunity,  otherwise  the  party  omitting  to  plead  it  waives  the  estoppel, 
and  leaves  the  cause  at  large,  on  which  the  jury  may  find  according  to  the  truth  : 
Tretithar  d.  Trevithar  v.  Lawrence  (2  Ld.  Kaym.  10.5l';  Salk.  277);  Magruth  y.  Hardy 
(4  Bing.  N.  C.  782).  With  respect  to  estoppels  in  pais,  in  certain  cases  there  is  no 
doubt  they  need  not  be  pleaded  in  order  to  make  them  obligatory.  For  instance, 
where  a  man  represents  another  as  his  agent,  in  order  to  procure  a  person  to  contract 
with  him  as  such,  and  he  does  contract,  the  contract  binds  in  the  same  manner  as  if 
he  made  it  himself,  and  is  his  contract  in  point  of  law ;  and  no  form  of  pleading 
could  leave  such  a  matter  at  large,  and  enable  the  jury  to  treat  it  as  no  contract. 
The  same  rule  appears  to  apply  to  all  similar  estoppels  in  pais,  as  the  learned  editor  of 
Wms.  Saund.  (vol.  1,  p.  .326,  n.  2)  expresses  his  opinion.  The  estoppel,  therefore,  if 
it  be  one  created  by  the  conduct  of  the  bankrupt  in  this  ease,  is  not  opened  b_y  the 
omission  to  plead  it ;  and  the  only  question  is,  whether  it  be  an  estoppel  ?  It  is 
contended  that  it  was,  upon  the  authority  of  the  rule  laid  down  in  Pickard  v.  [663] 
Sears  (6  A.  &  E.  474  ;  S.  C.  2  N.  &  P.  486).  That  rule  is,  "that,  where  one,  by  his 
words  or  conduct,  wilfully  causes  another  to  believe  in  the  existence  of  a  certain  state 
of  things,  and  induces  him  to  act  on  that  belief,  or  to  alter  his  own  previous  position, 
the  former  is  concluded  from  averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time."  That  was  founded  on  previous  authorities,  in  the  cases 
Greaves  V.  Key  (2  B.  (fe  A.  318),  Hmrne  v.  liogers  (9  B.  &  G.  586),  and  has  been  acted 
upon  in  some  cases  since.  The  principle  is  stated  more  broadly  by  Lord  Denman,  in 
the  case  of  G-regff  v.  Wells  (9  A.  &  E.  97 ),  where  his  Lordship  says,  that  a  party  who 
negligently  or  culpably  stands  by  and  allows  another  to  contract  on  the  faith  of  a  fact 
which  he  can  contradict,  cannot  afterwards  dispute  that  fact  in  an  action  against  the 
person  whom  he  has  himself  assisted  in  deceiving.  Whether  that  rule  has  been 
correctly  acted  upon  by  the  jury  in  all  the  reported  cases  in  which  it  has  been  applied, 
is  not  now  the  question  ;  but  the  proposition  contained  in  the  rule  itself,  as  above  laid 
down  in  the  case  of  Pickard  v.  Sears,  must  be  considered  as  established.  By  the  teim 
"  wilfully,"  however,  in  that  rule,  we  must  understand,  if  not  that  the  party 
represents  that  to  be  true  which  he  knows  to  be  untrue,  at  least,  that  he  means  his 
representation  to  be  acted  upon,  and  that  it  is  acted  upon  accordingly  ;  and  if 
whatever  a  man's  real  intention  may  be,  he  so  conducts  himself  that  a  reasonable  man 
would  take  the  representation  to  be  true,  and  believe  that  it  was  meant  that  he  should 
act  upon  it,  and  did  act  upon  it  as  true,  the  party  making  the  representation  would  be 
equally  precluded  from  contesting  its  truth  ;  and  conduct,  by  negligence  or  omission, 
where  there  is  a  duty  cast  upon  a  person,  by  usage  of  trade  or  otherwise,  to  disclose 
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the  truth,  may  often  have  the  same  effect.  As,  for  instance,  a  retiring  partner 
omitting  [664]  to  inform  his  customers  "of  the  fact,  in  the  usual  mode,  that  the 
continuing  partners  were  no  longer  authorised  to  act  as  his  agents,  is  bound  by  all 
contracts  made  by  them  with  third  persons,  on  the  faith  of  their  being  so  authorised. 
But  if  we  apply  this  rule,  either  in  the  terms  in  which  it  is  enunciated  in  I'ickard  v. 
Sears,  or  as  it  is  above  expounded,  the  finding  of  the  jury  is  insufficient  to  entitle  the 
defendant  to  have  a  verdict  entered  for  him  on  the  plea  of  not  possessed.  It  is  not 
found  that  he  intended  to  induce  the  officer  to  seize  the  goods  as  those  of  Benjamin  ; 
and,  whatever  intention  he  had  on  his  first  statement,  was  done  away  with  by  an 
opposite  statement  before  the  seizure  took  place.  Nor  can  it  be  said  that  any  reason- 
able man  would  have  seized  the  goods  on  the  faith  of  the  bankrupt's  representation, 
taken  altogether.  In  truth,  in  most  cases  to  which  the  doctrine  in  Pkkard  v.  Smrs  is 
to  be  applied,  the  representation  is  such  as  to  amount  to  the  contract  or  license  of  the 
party  making  it.  Here  there  is  no  pretence  for  saying  it  amounted  to  a  license,  and 
a  contract  is  out  of  the  question.  We  therefore  think  that  the  rule  must  be 
discharged. 

Rule  discharged. 

[665]  BoiLEAU  r.  KuTLiN.  June  27,  1848. — A  bill  in  Chancery  is  not  evidence  of 
the  truth  of  the  facts  stated  in  it,  as  against  the  party  in  whose  name  it  is  filed, 
even  though  his  privity  be  shewn,  but  is  only  admissible  to  prove  that  a  suit  was 
instituted,  and  the  subject-matter  of  it. — Semble,  that  pleadings  in  equity  as  well 
as  at  common  law  are  not  to  be  treated  as  positive  allegations  of  the  truth  of  the 
facts  therein,  for  all  purposes,  but  only  as  statements  of  the  case  of  the  party,  to 
be  admitted  or  denied  by  the  opposite  side,  and  if  denied,  to  be  proved  and 
ultimately  submitted  for  judicial  decision. — The  facts  actually  decided  by  an  issue 
in  any  suit  cannot  be  again  litigated  between  the  same  parties,  and  are  conclusive 
evidence  between  them ;  so  are  the  material  facts  alleged  by  one  part}^  which  are 
directly  admitted  by  the  opposite  party,  or  indirectly  admitted  by  taking  a 
traverse  on  some  other  facts,  if  the  traverse  is  found  against  the  party  making  it. 
But  the  statements  of  a  party  in  a  declaration  or  plea,  though  for  the  purposes 
of  the  cause  he  is  bound  by  those  that  are  material,  ought  not,  it  should  seem,  to 
be  treated  as  confessions  of  the  truth  of  the  facts  stated. 

[S.  C.  12  Jur.  899.  Discussed,  Lyell  v.  Kennedy,  1889,  14  A.  C.  4.50  :  Irish  Laml  Com- 
mission V.  Ryan,  [1900]  2  Ir.  E.  563.  Applied,  In  re  Walters:  Neison  v.  IFalters. 
1889,  61  L.  T.  874.  Referred  to,  Howlett  v.  Tarte,  1861,  10  C.  B.  (N.  S.)  813; 
Butler  V.  Butler,  [1894]  P.  28. 

Assumpsit  for  use  and  occupation.  Plea,  non  assumpsit,  except  as  to  901.,  and 
payment  of  that  sum  into  court,  with  averment  of  no  damages  ultra.  Replication, 
damages  ultra ;  upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Surrey  Spring  Assizes,  1847,  it 
appeared  that  the  action  was  brought  to  recover  2231.  2s.  6d.  for  the  use  and  occupa- 
tion of  a  dwelling-house  for  four  years  and  a  quarter,  ending  at  Christmas,  1846.  The 
house  in  question  was  one  of  many  others,  called  the  Castlenau  Villas,  in  the  Hammer- 
smith-bridge Road,  which  had  been  built  by  the  plaintiff  on  land  demised  to  him  for 
a  term  of  years  by  a  building  lease  from  the  freeholder.  This  lease  contained  certain 
covenants  on  the  part  of  the  lessee,  applicable  to  all  the  houses,  and  for  a  breach  of 
which  as  to  any  one  house,  the  lessor  became  entitled  to  re-enter  upon  the  whole. 
The  defendant  was  let  into  possession  under  an  agreement  to  purchase  the  plaintiffs 
interest  in  the  house  in  question  for  6301.,  subject  to  the  covenants  in  the  building 
lease ;  but  he  refused  to  complete  the  purchase,  on  the  ground  that  the  title  was  not 
marketable,  by  reason  of  the  above-mentioned  right  of  re-entry.  The  plaintiflf  there- 
upon filed  a  bill  in  Chancery,  praying  a  specific  performance  of  the  agreement ;  and 
the  defendant  having  put  in  an  answer,  the  suit  was  heard  and  a  decree  made,  that 
the  bill  be  dismissed  with  costs.  In  order  to  prove  the  agreement  to  purchase,  the 
defendant,  who  had  given  notice  to  produce  it,  did  not  call  for  it,  but  tendered  in 
evidence  the  bill  in  equity,  which  set  out  the  agreement  verbatim.  It  was  objected, 
that  the  [666]  statements  in  the  bill  were  inadmissible  in  evidence  against  the  plaintiff: 
"but  the  learned  judge  received  the  bill  as  some  evidence,  and  the  jury  having  found 


658  BOILEAU   V.  EUTLIN  2  EX.667. 

that  the  amount  paid  into  court  was  a  sufficient  compensation  for  the  occupation,  from 
the  time  the  suit  terminated  until  Christmas,  1846,  his  Lordship  directed  a  verdict 
for  the  defendant,  reserving  leave  for  the  plaintiff  to  move  to  enter  a  verdict  for  hira 
in  respect  of  the  previous  occupation,  if  the  Court  should  be  of  opinion  that  the  bill 
in  equity  was  inadmissible. (a) 

A  rule  nisi  having  been  obtained  accordingly, 

Lush  shewed  cause. (/<)  The  question  is,  whether  statements  in  a  bill  in  Chancery, 
upon  which  the  plaintiff'  founds  his  claim  to  relief,  are  evidence  against  him  in  an 
action  between  the  same  parties?  A  parol  admission  by  the  plaintiff,  that  the  agree- 
ment set  out  in  the  bill  had  in  fact  been  made,  would,  no  doubt,  have  been  receivable 
in  evidence  : — Slatterie  v.  Poohy  (6  M.  &  W.  664) ;  Hoicard  v.  Smiih  (3  Scott,  N.  R. 
574) ;  and  it  is  difficult  to  see  why  the  same  statement,  made  in  proceedings  in  court, 
should  not  be  equally  admissible.  [Parke,  B.  Under  the  old  system  of  pleading,  a 
declaration  might  contain  twenty  diff'erent  statements  of  the  same  cause  of  action. 
Do  you  contend  that  every  count  would  be  evidence  against  the  plaintiff  of  so  many 
different  contracts  ?]  The  question  is  not  as  to  the  effect  of  the  evidence,  but  whether 
the  plaintifi's  declaration  can  be  altogether  excluded.  In  Buller's  Nisi  Prius,  p.  23.5, 
it  is  said,  "The  bill  in  Chancery  is  evidence  against  the  complainant,  for  the  allega- 
tions of  every  man's  bills  shall  be  supposed  true ;  nor  shall  it  be  supposed  to  be 
preferred  by  a  counsel  or  [667]  solicitor  without  the  party's  privity ;  and  therefore  it 
amounts  to  the  confession  and  admission  of  the  truth  of  any  fact,  and  if  the  counsel 
have  mingled  in  it  any  fact  that  is  not  true,  the  party  may  have  his  action  ;  but  in 
order  to  make  the  bill  evidence  against  the  complainant,  there  must  be  proceedings 
upon  it ;  for  if  there  were  no  proceedings  upon  it,  it  should  rather  be  supposed  to  be 
filed  by  a  stranger  to  bar  the  party  of  his  evidence."  The  authority  there  cited  is 
Stwio  d.  Lard  Crawley  v.  Phillips  (1  Sid.  220),  which  decided,  that  if  a  patron  sue  the 
parson  on  a  bond,  and  the  latter  prefer  his  bill  in  Chancery  for  relief,  stating  the  bond 
to  be  a  simoniacal  contract,  the  bill  and  proceedings  upon  it  are  evidence  for  the 
plaintiff'  in  an  ejectment  to  recover  the  rectory.  A  subsequent  passage,  in  Buller's 
Nisi  Prius  (page  236),  points  out  the  distinction  between  the  case  of  a  bill  for  relief 
and  a  bill  for  discovery.  It  is  there  said  : — "But  on  an  issue  directed  out  of  Chancery 
to  try  the  validity  of  a  deed,  where  one  J.  N.  was  produced  to  prove  he  wrote  it  by 
the  direction  of  Lord  Ferrers,  in  1720,  and  to  contradict  his  evidence  the  plaintiff 
produced  a  bill  in  Chancery  preferred  in  I7l9  by  the  defendant,  which  mentioned  the 
deed,  the  Court  would  not  suffer  it  to  be  read  though  an  answer  had  been  put  in, 
because  it  was  no  more  than  the  surmises  of  counsel,  for  the  better  discovery  of  title. 
However,  in  all  cases  where  the  matter  is  stated  by  the  bill  as  a  fact  on  which  the 
plaintiff  founds  his  prayer  for  relief,  it  will  be  admitted  in  evidence,  and  will  amount 
to  proof  of  a  confession  : ''  Lord  Ferrers  v.  Shirley  (Fitz.  195,  7th  edit.).  In  U'oolleft  v. 
Roberta  (Ch.  Ca.  64),  it  was  held,  that  a  bill  filed  by  a  defendant  could  not  be  read 
against  him,  "  unless  it  were  proved  to  have  been  exhibited  with  his  privity."  In 
Greenleaf  on  Evidence  (sect.  212,  p.  246),  after  treating  of  admissions  not  conclusive, 
such  as  receipts  [668]  and  mere  acknowledgments,  it  is  said  : — "  So  of  a  bill  in 
Chancer3%  which  is  evidence  against  the  plaintiff'  of  the  admissions  it  contains,  though 
very  feeble  evidence,  so  far  as  it  may  be  taken  as  the  suggestions  of  counsel."  In  Bacon's 
Abridgment,  "Evidence,"  (F.)  (vol.  3,  p.  263,  7th  edit"),  the  law  is  stated  in  almost 
the  same  terms  as  in  Buller's  Nisi  Prius.  In  Roe  d.  Lord  Trimhstomi  v.  Kemmif 
(9  C.  &  F.  749),  Tindal,  C.  J.,  in  answer  to  a  question  put  to  the  Judges  by  the  House 
of  Lords,  says,  "The  fifth  exception,  on  the  part  of  the  plaintiff',  relates  to  the  bill  in 
Chancery  filed  by  the  lessor  of  the  plaintiff  against  the  said  Thomas  Kemmis,  on  the 
14th  of  October,  1816,  which  bill  the  defendant  produced  for  the  purpose  of  shewing 
the  subject-matter  of  the  suit,  and  that  the  lessor  of  the  plaintiflT  claimed  as  heir-at-law 
of  his  father,  the  Lord  Nicholas,  and  offered  to  read  those  allegations  therein  ;  but 
the  plaintiff"  excepted  to  the  production  of  the  evidence,  and  we  think  it  is  a  sufficient 
answer  against  the  allowance  of  the  exception,  that  the  bill  in  Chancery,  the  pro- 
duction and  reading  of  which  is  now  excepted  against,  had  in  an  earlier  stage  of  the 

(a)  It  was  also  objected,  that  the  decree  was  not  properly  proved  ;  but  the  judg- 
ment of  the  Court  renders  it  unnecessary  to  notice  the  argument  on  that  point. 

(h)  The  case  was  argued  in  Hilary  Term,  1848,  on  the  22nd  and  29th  of  January, 
and  at  the  Sittings  in  Banc  after  that  term,  on  the  5th  of  February. 
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cause  been  put  in  evidence  by  the  plaintiff  himself ;  for  the  bill,  having  formed  part 
of  the  evidence,  the  whole  was  in  evidence,  and  the  defendant  might  have  insisted,  at 
the  time  of  its  production  by  the  plaintiff,  that  the  whole  should  be  read  ;  and,  in 
consideration  and  contemplation  of  law,  the  whole  was  read.  The  present  exception, 
therefore,  came  too  late.  And  we  further  think  the  exception,  even  if  the 
objection  already  pointed  out  could  be  removed,  is  not  pointed  to  the  purpose 
for  which  alone  it  was  produced,  but  is  general  against  its  being  produceable 
for  any  purpose,  even  if  any  just  objection  could  be  made  against  its  application 
for  the  puT-pose  intended,  of  which  we  are  not  aware."  Doe  d.  Boiverman  v.  Syhourn 
(7  T.  E.  2)  will  probably  be  relied  on.  There,  in  answer  to  the  plaintiffs 
[669]  case  in  ejectment,  the  defendant  setup  a  lease  from  one  Pym,  in  1789.  It  was 
objected,  that  it  did  not  appear  that  Pym  had  the  legal  estate  in  him  at  the  time,  but 
that  it  was  outstanding  in  his  trustees  ;  and,  in  support  of  the  objection,  the  lessor  of 
the  plaintiff  offered  in  evidence  a  bill  in  Chancery,  filed  in  1790  by  the  defendant,  in 
conjunction  with  Pym,  against  the  trustees,  praying  a  conveyance  of  the  legal  estate 
to  Pym.  Lord  Kenyon  rejected  it,  and  told  the  jury  thej'  might  presume  a  legal 
conveyance  ;  upon  which  the  plaintiff  was  nonsuited.  On  motion  to  set  aside  the 
nonsuit.  Lord  Kenyon  said,  "  A  bill  in  Chancery  is  never  admitted  in  evidence 
further  than  to  shew  that  such  a  bill  did  exist,  and  that  certain  facts  were  in  issue 
between  the  parties,  and  in  order  to  let  in  the  answer  or  depositions  of  the  witnesses." 
That  dictum,  however,  was  unnecessary  for  the  decision  of  the  case,  and  was  uttered 
on  mere  motion,  and  without  refeience  to  any  authority.  In  Wanvick  v.  Foulkes 
(12  M.  &  W.  507),  which  was  an  action  for  false  imprisonment,  the  defendant  pleaded 
the  general  issue  and  a  justification,  but  his  counsel  at  the  trial  abandoned  the  justifi- 
cation ;  and  it  was  held,  that  the  putting  such  a  plea  on  the  record  was  a  circum- 
stance which  the  jury  might  take  into  their  consideration  in  the  estimation  of  damages. 
[Parke,  B.  That  was  a  statement  on  the  record  in  the  same  action.]  It  has  never 
been  doubted  that  an  answer  in  Chancery  is  receivable  in  evidence  against  the  party 
making  it.  [Alderson,  B.  That  is  because  the  party  on  oath  affirms  it  to  be  true.] 
Upon  the  same  principle,  the  bill  would  be  evidence  if  it  appeared  by  any  mode  that 
the  plaintiff  admitted  the  statements  contained  in  it.  When  his  privity  is  shewn,  the 
bill  becomes  primary  evidence.  [Parke,  B.  No  doubt  the  bill,  if  admissible  at  all, 
would  be  primary  evidence.]  Where,  in  an  action  by  the  assignees  of  a  bankrupt, 
for  seizing  a  [670]  ship,  the  plaintiffs,  in  order  to  prove  the  taking,  produced  an 
examination  of  the  defendant  before  the  commissioners  under  the  fiat,  in  which  the 
fact  was  admitted,  and  in  which  examination  was  set  out  an  agreement  between  the 
bankrupt  and  the  defendant,  under  which  the  latter  claimed  to  be  entitled  to  the 
possession  of  the  ship,  the  Court  held,  that  this  agreement  could  not  be  rejected, 
though  not  otherwise  proved,  and  though  it  was  produced  before  the  commissioners 
on  the  cross-examination  of  the  defendant  by  his  own  attorney :  Goss  v.  Quinfon 
(4  Scott,  N.  K.  471).  In  the  Fhhmoiu/ers'  Company  v.  Rohertson  (.5  M.  &  G.  192), 
Tindal,  C.  J.,  says :  "  Even  if  the  contract  put  in  suit  by  the  corporation  had  been  ou 
their  part  executory,  only  not  executed,  we  feel  little  doubt  but  that  their  suing  upon 
the  contract  would  amount  to  an  admission  on  record  by  them,  that  such  contract 
was  duly  entered  into  on  their  part,  so  as  to  be  obligatory  on  themselves,  and  that 
such  admission  on  the  record  w^ould  estop  them  from  setting  up,  as  an  objection  in 
a  cross  action,  that  it  was  not  sealed  with  their  common  seal."  Bridxll  v.  Hulse 
(7  A.  &  E.  4-54)  decided,  that  if  a  party,  on  motion  before  a  judge,  use  the  affidavit 
of  another  person,  such  affidavit  is,  on  any  subsequent  occasion,  admissible  as  evidence 
against  him  who  so  used  it,  even  on  a  trial  where  the  person  who  swore  the  affidavit 
is  present  in  Court.  In  Cole  v.  Hadley  (11  A.  &  E.  807),  it  was  held,  that,  on  an 
issue  of  "  not  possessed,"  in  trespass  quare  clausum  fregit,  it  was  competent  for  the 
defendant  to  use  the  deposition  of  a  witness  formerly  called  by  the  plaintiff  to  prove 
his  possession,  in  a  proceeding  before  justices  for  an  alleged  trespass  on  the  same  close. 
So,  where  a  petitioning  creditor,  having  ascertained  that  his  agent  could  prove  an  act 
of  bankruptcy,  sent  for  him  for  that  purpose  to  be  examined,  on  opening  the  fiat  it 
was  held,  [671]  that  the  deposition  then  made  was  evidence  of  the  act  of  bankruptcy 
as  against  such  creditor  :  Gardner  v.  ^louH  ( 1 0  A.  &  E.  464).  If  the  plaintiff"  had  sued 
on  this  agreement,  and  after  plea  had  obtained  a  verdict  and  judgment,  the  record 
would  have  been  conclusive  evidence  ;  and  if  so,  it  can  make  no  diflerence  that  the 
proceedings  are  in  another  court.     While  the  statements  of  a  party,  or  his  admission 
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of  a  letter  written  by  another,  are  receivable  in  evidence  against  him,  upon  what 
principle  is  a  deliberate  statement  made  in  a  court  of  equity,  for  the  purpose  of  relief, 
to  be  excluded?  [Parke,  B.  The  answer's  of  the  judges,  in  the  Banhiiry  Peerage  case 
(2  Sel.  N.  P.  756,  10th  edit.),  are  expressly  in  point.]  There  the  plaintiff  proposed 
to  read  in  evidence  a  bill  in  equity,  filed  by  one  of  his  ancestors,  and  it  was  substan- 
tially the  same  as  if  he  had  sought  to  make  his  own  bill  evidence  in  his  own  favour. 
It  is  true  that  one  of  the  questions  put  to  the  judges  is,  "  whether  any  bill  in  Chancery 
can  ever  be  received  as  evidence  in  a  court  of  law,  to  prove  any  facts  either  alleged 
or  denied  in  such  bill  ? "  But  that  must  be  understood  to  mean,  can  it  be  evidence  on 
behalf  of  the  person  by  whom  it  is  tiled "? 

Shee,  .Serjt.,  and  Peacock,  in  support  of  the  rule.  A  bill  in  equity  is  only  evidence 
that  a  suit  was  depending  between  the  parties,  in  which  certain  matters  were  in  dispute, 
and  not  evidence  of  the  facts  stated  in  the  bill :  Lord  Ferrers  v.  Shirley  (Fitz.  196),  Doe 
d.  Botverman  v.  Syhourn  (7  T.  R.  2),  Banbury  Peerage  case  (2  Sel.  N.  P.  756,  10th  edit.). 
The  same  principle  applies  to  a  bill  in  equity  -e^  to  proceedings  at  common  law.  A 
declaration  is  not  evidence  against  the  plaintiff  of  the  facts  therein  stated,  nor  is  a  plea 
CA'idence  against  the  defendant ;  but  those  pleadings  ai'e  simply  evidence  to  shew  the 
existence  of  a  suit,  and  what  was  in  issue  between  the  [672]  parties.  In  the  ordinary 
case  of  an  action  for  goods  sold  and  delivered,  with  pleas  of  the  general  issue  and 
payment,  could  the  latter  plea  be  taken  as  an  admission  that  the  goods  were  in  fact 
sold?  Suppose  a  plaintiff'  declared  on  a  contract  to  pajr  201.,  and  at  a  future  day 
deliver  a  horse,  and  assigned  but  one  breach  for  non-payment  of  the  money  (the 
time  for  the  delivery  of  the  horse  not  having  then  arrived),  to  which  the  defendant 
pleaded  payment,  and  obtained  a  verdict,  if  the  plaintiff  afterwards  sued  in  respect 
of  the  non-delivery  of  the  horse,  and  the  defendant  pleaded  non  assumpsit  to  that 
action,  could  the  pleadings  in  the  first  action  be  given  in  evidence  against  the  defen- 
dant as  an  admission  of  the  contract  ■?  Or  suppose  a  declaration  containing  two  counts, 
the  one  on  a  contract  by  the  defendant  to  pay  1001.  two  months  after  date,  the  other 
alleging,  that,  in  consideration  that  the  plaintiff  would  release  the  defendant  from  the 
first  contract,  he  promised  to  pay  the  plaintiff'  1001.;  if  the  defendant  should  plead 
to  the  first  count  a  release,  and  to  the  second  non  assumpsit,  could  the  first  plea  be 
used  as  an  admission  of  the  second  contract?  If  the  statements  in  pleadings  are 
equivalent  to  admissions  in  the  presence  of  witnesses,  they  must  be  so  for  all  purposes  ; 
and  even  if  a  plea  were  amended,  the  original  plea  would  neveitheless  be  evidence 
against  the  defendant.  But  it  is  clear  that  admissions  in  one  plea  are  no  proof  of  the 
allegations  contained  in  another :  Edmumis  v.  Graves  (2  M.  &  W.  642) ;  Smith  v.  Martin 
(1  Dowl.,  N.  S.  418) ;  and  if  not  evidence  in  the  same  cause,  how  can  thev  be  so 
in  a  different  action?  The  passage  cited  from  Bac.  Abr.,  "Evidence,"  (F.)'(vol.  3, 
p.  263,  7th  edit.),  must  be  understood  with  reference  to  proceedings  upon  a  bill 
pre\aously  filed  and  ofl'ered  in  evidence  in  another  suit  then  before  the  Court.  It 
proceeds  thus:— "But  where  a  bill  is  exhibited,  and  [673]  there  are  no  proceedings 
upon  it,  then  it  cannot  be  given  in  evidence,  unless  they  prove  a  privity  in  the 
party;  for  a  man  may  file  a  bill  in  another's  name  to  rob  him  of  his  evidence  by  a 
sham  confession  ;  and  therefore,  a  bill  filed  without  any  proceedings  upon  it,  has 
not  the  force  of  an  evidence;  for  no  man  can  suppose  that  the  party  did  himself 
file  the  bill;  for  the  bill,  without  any  proceedings  to  bring  the  adversary  to 
answer  it,  is  of  no  use  to  the  party  ;  and  therefore,  it  must  be  supposed  rather  to 
be  filed  by  a  stranger,  to  do  him  an  injury."  In  Starkie  on  Evidence  (vol.  1, 
p.  331,  3rd  edit.)  it  is  said,  "  A  bill  in  equity  is  always  evidence  for  the  purpose  of 
proving  as  a  fact,  that  such  a  bill  has  been  filed.  But  a  bill  in  equity  is  not  admis- 
sible, as  it  seems,  in  any  case,  even  against  the  plaintiff'  himself,  or  those  who  claim 
thi-ough  him,  as  to  any  facts  alleged  in  the  bill,  even  although  they  relate  to  matters 
of  pedigree."  In  Gresley's  "Evidence  in  Equity  "  it  is  said  (page  9,  2nd  edit.),  "  The 
statements  in  the  bill  may  be  ranked  among  admissions,  though  perhaps  they  are  not 
quite  properly  so  called.  They  are,  in  truth,  the  exposition  of  the  case  on  which 
relief  is  sought,  and  to  refer  to  them  is  exactly  similar  to  using  the  argument  ex 
hj-pothesi  in  logic."  Again  (page  426),  "As  for  pleadings  in  equity  a  bill  is 
evidence  of  nothing  whatever  except  the  bare  fact  of  such  bill  having  been  filed.  It 
is  often  necessary  that  it  should  be  proved,  in  order  to  let  in  the  answer  or  depositions 
of  the  witnesses,  and  then  to  shew  what  facts  were  in  issue.  But  of  itself  it  does  not 
even  prove  the  existence  of  a  suit, — '  for  it  is  no  suit  depending  till  the  parties  have 
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appeared,  or  been  served  to  appear,  but  only  a  piece  of  parchment  thrown  into  the 
office,  which  may  lie  there  for  ever  and  never  come  to  a  suit'  (Moor  v.  JVelsh  Copper 
Company,  1  Eq.  Ca.  Abr.  39).  Still  less  will  it  be  received  to  prove  the  truth  of  its 
own  as.sertions  or  denials,  though  it  be  of-[674]-fered  as  nothing  more  than  the  declara- 
tion of  an  ancestor  in  a  question  of  pedigree ;  for  bills  in  equity  are  notoriously  filled 
with  fictitious  matter.  Xeither  is  it  allowed  to  be  used  against  the  plaintiff',  the 
assertor  of  these  false  allegations,  because  it  has  been  found  by  experience,  that, 
under  the  present  system  of  pleading,  no  process  is  so  efficacious  as  alleging,  in 
eventually  eliciting  the  truth.  The  Court  looks  on  these  allegations  as  the  mere 
suggestions  of  counsel,  and  connives  at  statements  and  charges  being  made,  for  the 
sole  purpose  of  putting  questions  founded  upon  them  to  the  defendant."  In  Medralfe 
v.  Medcalfe  (1  Atk.  63),  Lord  Hardwicke  said,  "At  law  the  rule  of  evidence  is,  that 
a  bill  in  Chancery  ought  not  to  be  received  in  evidence,  for  it  is  taken  to  be  the 
suggestions  of  counsel  only  ;  but  in  this  Court  it  has  been  often  allowed."  There, 
however,  the  bill  was  read  in  the  very  same  suit.  [Alderson,  B.  It  might  have  been 
read  for  the  purpose  of  limiting  the  proof,  by  shewing  that  certain  evidence  was 
inadmissible,  because  the  party  had  not  made  a  particular  statement  in  his  bill.]  In 
Kilhec  V.  Sneyd  (2  Molloy,  208),  Lord  Chancellor  Hart  refused  to  allow  a  bill  to  be 
read  as  evidence,  saying,  "The  Court  never  reads  a  bill  as  evidence  of  the  plaintiff's 
knowledge  of  a  fact.  It  is  mere  pleader's  matter.  The  statements  of  a  bill  are  no 
more  than  the  flourishes  of  a  draughtsman."  Slaiterie  v.  Pooley  (6  M.  &  \V.  66J:),  and 
Howard  v.  Smith  (3  Scott,  N.  E.  574),  are  cases  in  which  the  declarations  of  a  party 
to  a  suit,  in  respect  of  a  written  document,  were  held  to  be  evidence  against  him. 
But  an  admission  by  the  defendant  in  an  answer  in  Chancer}',  is  merely  secondary 
evidence  of  the  execution  of  a  deed,  and  therefore  does  not  supersede  the  necessity  of 
proving  it  by  the  subscribing  witness  :  Call  v.  Dunning  (4  East,  .53) ;  2  Stark.  Evid.  25. 
In  Snoav  [675]  d.  Lord  Craidey  v.  Phillips  (1  Sid.  320)  the  answer  and  other  pro- 
ceedings in  the  suit  were  admitted  in  evidence,  as  shewing  the  privity  of  the  part}' 
in  whose  name  the  bill  was  filed.  In  Roe  d.  Lord  Trimlestoivn  v.  Kcmmis  (9  C.  &  F.  749) 
the  bill  was  pi'oduced  by  the  defendant  for  the  purpose  of  shewing  the  subject-matter 
of  the  suit,  and  that  certain  matters  were  in  issue  between  the  parties.  In  brickell 
V.  Hulse  (7  A.  &  E.  454)  the  party  had  used  the  affidavit  as  a  true  statement,  and 
therefore  it  was  admitted  as  evidence  against  him.  The  Court  there  advert  to  the 
distinction  between  affidavits  so  used  and  depositions  made  in  a  suit  in  equity. 
[Parke,  B.  The  marginal  note  to  that  case  is  not  quite  correct  (see  2  N.  &  P.  426). 
If  a  person  uses  an  affidavit  containing  a  hundred  different  statements,  they  cannot 
all  be  evidence  against  him.  Alderson,  B.  The  decision  itself  is  quite  correct ;  and 
the  marginal  note  should  have  been,  "  Where  a  sheriff",  in  a  case  of  interpleader  before 
a  judge,  puts  in  an  affidavit  of  his  officer,  that  the  latter  seized  the  goods,  that  is 
evidence  as  again.st  a  sheriff',  that  the  officer  did  so  seize."]  In  Gardner  v.  Mnult  (10  A. 
&  E.  464)  the  creditor  sent  his  servant  to  prove  a  particular  act  of  bankruptcy,  and 
so  made  the  deposition  evidence  against  him  of  such  act  of  bankruptcy.  In  Cole 
V.  Eadky  (11  A.  &  E.  807)  it  does  not  clearly  appear  upon  what  ground  the  evidence 
was  held  admissible.  It  may  have  been  that  the  witness  was  the  plaintiff's  agent, 
sent  to  lay  the  information. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  before  my  brothers  Alderson,  Eolfe,  and  Piatt, 
and  myself,  on  two  days  in  the  course  of  the  sittings  in  and  after  Hilary  Term  on 
shewing  cause  [676]  against  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff,  pursuant 
to  leave  i-eservecl  by  Lord  Denman.  The  action  was  for  the  use  and  occupation  of 
the  plaintiff's  house  for  four  years  and  a  quarter,  ending  at  Christmas,  1846.  The 
defendant's  answer  was,  that  he  had  been  let  into  possession  on  an  agreement  to 
purchase  the  plaintiff's  leasehold  interest  for  6301.,  and  continued  in  snch  possession 
for  some  time.  The  defendant  paid  into  court  a  sum  sufficient  to  cover  the  com- 
pensation for  the  occupation  from  the  end  of  that  time  till  Christmas;  and  the 
question  was,  whether  he  was  bound  to  pay  the  remainder.  In  order  to  discharge 
himself  from  the  rent  for  this  period,  it  was  necessary  for  him  to  prove  that  there  was 
an  agreement  to  purchase,  under  which  he  entered.  He  had  given  notice  to  produce 
the  agreement ;  and,  though  the  plaintiff  offered  to  produce  it,  he  did  not  call  for  it, 
but  he  put  in,  as  evidence  of  the  agreement,  the  plantiff''s  bill  in  Chancery,  which  had 
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been  filed  to  compel  the  defendant  to  perform  it,  and  which  of  course  stated  the  terms 
of  it.  The  defendant  had  answered,  and  the  cause  had  proceeded  to  a  hearing.  It 
was  objected,  that  the  statements  in  the  bill  were  inadmissible  as  evidence  against  the 
plaintitt'.  Lord  Denman  received  the  bill  as  some  evidence  of  the  contract,  reserving 
the  point;  and  the  question  in  the  case  is,  whether  the  bill  ought  to  have  been 
received  for  that  purpose.  It  was  not  doubted  that,  if  it  was  to  be  received,  it  was 
primary  evidence,  on  the  principle  of  the  ca.se  of  Slattcrie  v.  Pooley  (6  M.  fz  W.  664). 

It  is  certain  that  a  bill  in  Chancery  is  no  evidence  against  the  party  in  whose  name 
it  is  filed,  unless  his  privity  to  it  is  shewn.  That  was  decided  in  JFoolleft  v.  Roherts 
(1  Ch.  Ca.  64),  though  no  such  decision  was  wanted.  The  proceedings  on  such  a 
bill,  after  answer,  tend  to  diminish  the  presumption  that  it  might  have  been  filed  by 
a  stranger,  and  appear  to  have  been  held  sufficient  to  establish  the  [677]  privity  of 
the  party  in  whoso  name  it  was  filed  :  Snoiu  d.  Lmxl  Crawlei/  v.  Phillips  (1  Sid.  220). 
When  tliat  privity  is  established,  there  is  no  doubt  that  the  bill  is  admissible  to  shew 
the  fact  that  such  a  suit  was  instituted,  and  what  the  subject  of  it  was  ;  but  the 
question  is,  whether  the  statements  in  it  are  any  evidence  against  the  plaintiff  of 
their  truth,  on  the  footing  of  an  admission.  Upon  this  point  the  authorities  are 
conflicting. 

In  the  case  referred  to  in  Siderfin,  it  would  seem  that  the  bill,  which  was  filed  by 
the  defendant  to  be  relieved  from  a  bond  as  simoniacal,  was  used  against  him  to  prove 
that  he  was  simoniacally  presented  ;  but  it  does  not  very  distinctly  so  appear. 

In  BuUer's  Nisi  Prius  (page  236)  a  bill  in  Chancery  is  said  to  be  "  evidence  against 
the  complainant,  for  the  allegations  of  every  man's  bill  shall  be  supposed  to  be  true  ; 
and  therefore,  it  amounts  to  a  confession  and  admission  of  the  truth  of  any  fact ;  and 
if  the  counsel  have  mingled  in  it  any  fact  that  is  not  true,  the  party  may  have  his 
action."  And,  after  referring  to  the  conflicting  authority  in  Fitzgibbon,  196,  the 
author  of  that  Treatise  on  the  Law  of  Nisi  Prius  (c)  lays  it  down  as  a  clear  proposition, 
that  where  the  matter  is  stated  by  the  liill  as  a  fact  on  which  the  plaintitt'  founds 
his  claim  for  relief,  it  will  be  admitted  in  evidence,  and  will  amount  to  proof  of  a 
confession. 

These  are  the  authorities  in  favour  of  the  defendant.  The  recent  case  of  Lord 
Trimlestown  v.  Kenimis  (9  C.  &  F.  749),  which  was  also  mentioned,  is  not  one  in  his 
favour,  for  the  bill  was  there  admitted  to  shew  what  the  subject  of  the  suit  was,  and 
to  explain  a  subsequent  agreement  for  a  settlement  between  the  parties. 

On  the  other  hand,  in  the  above-mentioned  case  of  Lord  [678]  Ferrers  v.  Shirley 
(Fitz.  19-5),  a  bill  preferred  by  the  defendant,  stating  the  existence  of  a  deed  at  that 
time,  was  objected  to  as  pi'oof  of  that  fact,  on  the  ground  that  it  was  no  more  than 
the  surmise  of  counsel  for  the  better  discovery  of  the  title ;  and  the  Court  would  not 
suffer  it  to  be  read.  And  Lord  Kenyon,  in  Doe  d.  Bowerman  v.  Syhourn  (7  T.  K.  2), 
where  the  distinction  was  insisted  upon  between  facts  stated  by  way  of  inducement, 
and  those  whereupon  the  plaintiff  founds  his  claim  for  relief,  rejected  that  distinction, 
and  pronounced  his  judgment,  in  which  the  Court  acquiesced,  that  a  bill  in  Chancery 
is  never  admitted  farther  than  to  shew  that  such  a  bill  did  exist,  and  that  certain  facts 
were  in  issue  between  the  parties,  in  order  to  let  in  the  answer  or  depositions.  And 
it  appears  that  in  Taylor  v.  Cole  (7  T.  R.  9,  n.)  his  Lordship  held  the  same  doctrine  ; 
with  the  exception,  that  a  bill  in  Chancery  by  an  ancestor  was  evidence  to  prove  a 
family  pedigree  stated  therein,  in  the  same  manner  as  an  insci'iption  on  a  tombstone, 
or  an  entry  in  a  bible. 

This  exception  also  was  disallowed  by  the  opinion  of  the  judges  in  the  Banbury 
I'eerafie  case,  (reported  in  2  Selwyn's  Nisi  Prius,  7.56,  10th  ed.,  and  correctly  reported, 
for  I  have  examined  the  books  of  the  Committee  of  Privileges,  28th  February  and 
.30th  May,  1809).  The  judges  unanimously  held,  that  a  bill  in  equity  was  no  proof 
of  the  facts  thereon  alleged,  or  as  a  declaration  respecting  pedigree  ;  that  it  made  no 
distinction  that  the  bill  was  filed  for  relief.  And,  in  answer  to  the  question,  whether 
any  bill  in  Chancery  can  ever  be  received  as  evidence  in  a  court  of  law,  to  prove  any 
facts  either  alleged  or  denied  in  such  bill,  the  judges  gave  their  opinion,  that,  generally 
speaking,  a  bill  in  Chancery  cannot  be  received  as  evidence  to  prove  any  fact  alleged 
or  denied  in  such  bill.     But,  whether  any  possible  case  might  be  put  which  would 

(c)  In  the  course  of  the  argument  Parke,  B.,  stated,  that  the  Treatise  was  written 
by  Lord  Bathurst,  though  published  in  the  name  of  Mr.  Justice  Buller. 
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form  an  excep-[679]-tion  to  such  general  rule,  the  judges  could  not  undertake  to  say 
In  the  case  of  Medcalfe  v.  Medcalfe  (1  Atk.  6.3),  Lord  Chancellor  Hardwicke  held,  that 
the  rule  of  evidence  at  law  was,  that  a  bill  in  Chancery  ought  not  to  be  received  in 
evidence,  for  it  is  taken  to  be  the  suggestion  of  counsel  only ;  but  in  the  Court  of 
Chancery  it  had  been  often  allowed,  and  the  bill  was  read!  This  distinction  was 
afterwards  repudiated  in  the  case  of  Kilhee  v.  Sneyd  (2  Molloy,  208),  bv  Lord 
Chancellor  Hart.  When  the  defendant's  counsel  offered  to  read  pait'o'f  the  bill,  as  proof 
of  certain  facts  on  which  he  rested  part  of  his  defence,  the  Lord  Chancellor  said,  the 
Court  never  read  a  bill  as  evidence  of  the  plaintiff's  knowledge  of  a  fact:  "It  is  mere 
pleader's  matter  ;  the  statements  of  a  bill  are  no  more  than  the  flourishes  of  the 
draughtsman  ;"  and  that  no  decree  was  ever  founded  on  the  allegations  of  a  plaintiff's 
bill,  as  evidence  of  facts;  and  he  further  said,  that  the  statements  of  a  bill  are  not 
evidence,  and  the  Registrar  could  not  enter  any  part  of  it  on  his  notes  as  read. 

In  this  state  of  the  authorities  directly  bearing  upon  this  question,  there  can  be 
no  doubt  that  the  weight  of  them  is  against  the  reception  of  a  bill  in  equity  as  an 
admission  of  the  truth  of  any  of  the  alleged  facts.  But  it  was  ai'gued,  that  there  are 
many  more  recent  authorities  indirectly  bearing  upon  this  question,  which  afford  a 
strong  analogy  in  favour  of  the  reception  of  a  bill  in  equity  as  evidence  in  the  nature 
of  a  confession.  These  are  the  cases  of  Brickell  v.  Hake  (7  A.  &  E.  4.54)  and  Gardner 
v.  Moult  (10  A.  &  E.  464).  In  the  first  of  these,  a  party  using  an  affidavit  on  a  motion, 
in  the  second,  by  sending  another  to  state  a  particular  fact,  was  held  to  make  the 
affidavit  and  statement  respectively  evidence  against  himself.  These  cases  do  not  fall 
under  the  description  of  pleadings  by  parties;  they  are  [680]  rather  instances  of 
admission  by  conduct,  and  are  analogous  to  those  in  which  the  declarations  of  third 
persons  are  made  evidence  by  the  express  reference  of  the  party  to  them  as  beino-  true. 
This  is  the  explanation  very  rightly  given  in  Mr.  Taylor's  recent  Treatise  on  Ev&ence. 
In  the  first  of  the  above-mentioned  cases  it  may  be  presumed  that  the  defendant 
prepared  the  affidavit,  which  he  afterwards  exhibited  as  true ;  at  all  events,  that  he 
exhibited  it  for  the  purpose  of  proving  a  certain  fact.  In  the  second,  it  must  be 
taken  that  he  sent  the  servant  to  prove  a  particular  act  of  bankruptcy  ;  for,  if  he  sent 
him  to  be  examined  as  a  witness,  and  to  give  evidence  generally  as  to  any  act  to  which 
the  commissioner  might  examine  him,  there  could  be  no  reason  for  holding  that  his 
answers  would  be  evidence  against  the  party,  any  more  than  there  would  be  for 
receiving  the  evidence  of  a  witness  examined  by  a  party  in  an  ordinary  trial  at  law, 
as  an  implied  admission  by  him,  which,  it  is  conceded,  can  never  be  done.  (See  Lord 
Denman's  judgment  in  both  the  cases  last  cited.)  The  case  of  Cole  v.  Hudley  (1 1  A.  &  E. 
807)  was  also  referred  to  as  an  authority.  From  the  short  report  of  that  case,  it  is 
not  clear  on  what  ground  the  evidence  was  received.  It  would  seem  that  it  was 
received  as  the  deposition  of  a  witness  on  a  pirior  inquiry,  between  the  same  parties, 
on  the  same  question.  It  could  not  be  on  the  ground  that  the  statement  was  evidence 
against  the  party,  simply  because  the  witness  was  produced  by  him,  as  the  contrary 
was  laid  down  in  the  two  cases  of  BrirJcell  v.  Hulse  and  Gardner  v.  Mmdl,  which  were 
referred  to.  These  authorities,  therefore,  afford  no  reason  for  doubting  the  propriety 
of  the  decisions  above  referred  to  as  to  bills  in  equity.  It  would  seem  that  those,  as 
well  as  pleadings  at  common  law,  are  not  to  be  treated  as  positive  allegations  of  the 
truth  of  the  facts  therein,  for  all  purposes,  but  only  as  statements  of  the  [681]  case  of 
the  party,  to  be  admitted  or  denied  by  the  opposite  side,  and  if  denied  to  be  proved, 
and  ultimately  submitted  for  judicial  decision. 

The  facts  actually  decided  by  an  issue  in  any  suit  cannot  be  again  litigated  between 
the  same  parties,  and  are  evidence  between  them,  and  that  conclusive,  upon  a  different 
principle,  and  for  the  purpose  of  terminating  litigation  ;  and  so  are  the  material  facts 
alleged  by  one  party,  which  are  directly  admitted  by  the  opposite  party,  or  indirectly 
admitted  by  taking  a  traverse  on  some  other  facts,  but  only  if  the  traverse  is  found 
against  the  party  making  it.  But  the  statements  of  a  party  in  a  declaration  or  plea, 
though,  for  the  purposes  of  the  cause,  he  is  bound  by  those  that  are  material,  and  the 
evidence  must  be  confined  to  them  upon  an  issue,  ought  not,  it  should  seem,  to  be 
treated  as  confessions  of  the  truth  of  the  facts  stated. 

Many  eases  were  suggested  in  the  argument  before  us,  of  the  inconveniences  and 
absurdities  which  would  follow  from  their  admission  as  evidence  in  other  suits,  of  the 
truth  of  the  facts  stated.  There  is,  however,  we  believe,  no  direct  authority  on  this 
point.     The  dictum  of    Lord  Chief  Justice  Tindal,  in  I'he  Fishmongers'  Company  v. 


,e 


664  COITPLAND   V.  CHALLIS  2  EX.  682. 

Robinson  (5  M.  &  G.  192),  which  was  referred  to  in  argument,  seems  to  be  considered 
as  amounting  to  a  decision  on  this  point ;  but  it  was  unnecessary  for  the  determina- 
tion of  that  case.  It  is  enough,  however,  to  say,  that,  as  to  bills  of  equity,  the 
weight  of  authority  is  clearly  "against  their  admissibility,  for  the  only  purpose  for 
which  they  were  material  in  the  present  case  ;  and  we  are  bound  by  that  authority. 

It  becomes  unnecessary  to   consider  the  other  point  argued  before  us.     The  ml 
must  be  absolute  to  enter'  a  verdict  for  the  larger  sum,  as  the  defendant  cannot  be 
allowed  anything  for  repairs. 

Kule  absolute. 

[682]  CouPLAND  V.  Challis.  July  11,  1848.— To  an  action  for  money  had  and 
received,  the  defendant  pleaded,  that  the  money  was  received  by  him  and  others, 
the  provisional  committee  of  a  railway,  as  a  deposit  upon  shares  allotted  to  the 
plaintiff,  who,  with  the  defendant,  the  committee,  and  other  subscribers,  agreed 
to  form  a  partnership  for  carrying  on  the  undertaking.  That,  after  the  passing 
of  the  9  &  10  Vict.  c.  28,  the  provisional  committee  in  pursuance  of  that  act 
called  a  meeting,  and  an  adjourned  meeting  of  shareholders,  for  the  purpose  of 
determining  whether  the  Company  should  be  dissolved,  and  whether  such  dis- 
solution should  be  taken  to  be  an  act  of  bankruptcy,  when  the  majority  of  votes 
were  in  favour  of  such  dissolution,  and  against  the  same  being  taken  to 
be  an  act  of  bankruptcy :  and  thereupon  the  dissolution  of  the  Company 
became  complete,  and  the  carrying  into  effect  of  the  undertaking  finally  cea.sed, 
and  the  affairs  of  the  Company  became  liable  to  be  wound  up  ;  that  the  sum 
sought  to  be  recovered  was  part  of  the  affairs  of  the  Company  to  be  so  wound 
up ;"  that  they  had  not  in  any  manner  been  wound  up,  nor  had  a  reasonable  time 
elapsed  for  the  winding  up  of  the  same : — Held,  on  special  demurrer,  that  the 
plea  was  bad,  as  amounting  to  the  general  issue. 

Assumpsit  for  money  had  and  received  by  the  defendant  for  the  use  of  the 
plaintiff. 

Plea.  As  to  2101.  parcel  &c.,  that,  before  the  passing  of  the  9  &  10  Vict.,  intituled, 
"  An  Act  to  facilitate  the  Dissolution  of  certain  Eailway  Companies,"  the  defendant 
and  other  persons  caused  a  prospectus  to  be  issued  for  the  formation  of  a  certain 
intended  partnership,  theretofore  provisionally  registered,  for  the  making  of  a  railway 
in  England,  to  be  called  "The  Direct  Western  Railway,"  being  a  railway  which  could 
not  be  carried  into  execution  without  obtaining  the  authority  of  Parliament.  That 
no  act  of  Parliament  had  been  obtained  in  respect  of  the  said  railway.  That,  in  and 
by  the  prospectus,  the  defendant,  and  divers  persons  therein  mentioned,  were  stated 
and  declared  to  be  the  provisional  committee  of  the  Company ;  and  it  was  thereby 
then  also,  amongst  other  things,  stated  and  declared,  that  the  capital  of  the  Company 
should  consist  of  and  be  3,000,0001,  and  should  be  divided  into  120,000  shares  of  251. 
each;  and  that  the  allottees  of  the  shares  should  pay  a  deposit  of  21.  12s.  6d.  upon 
and  in  respect  of  each  of  the  shares  so  allotted.  That  the  defendant  became,  and,  at 
the  time  of  the  dissolution  of  the  Company,  was,  one  of  the  members  of  the  provisional 
committee,  and  intrusted  with  the  management  and  carrying  into  effect  of  the  said 
undertaking.  That  the  plaintiff  applied  according  to  the  prospectus,  and  became  a 
subscriber  for  eighty  shares  in  the  Company,  and  the  same  were  there-[683]-upoii 
then  allotted  to  and  taken  by  the  plaintiff;  and  the  plaintiff,  in  pursuance  of  the 
prospectus,  then  paid  to  the  provisional  committee  of  the  Company,  and  the  com- 
mittee, and  amongst  others  the  defendant,  then  received  from  the  plaintiff  the  deposit 
of  21.  12s.  6d.  per  share  upon  the  eighty  shares  of  the  plaintiff,  amounting  to  the  sum 
of  2101. ;  and  thereupon,  before  the  passing  of  the  said  statute,  the  plaintiff,  the 
defendant,  the  committee,  and  divers,  to  wit,  .5000  other  persons,  and  who  then  also 
subscribed  for  and  agreed  to  take,  and  did  take,  shares  in  the  said  Company,  entered 
into  an  agreement  together  for  the  formation  of  the  said  intended  partnership  and 
the  carrying  into  effect  of  the  said  undertaking.  That  the  sum  of  2101.  in  this  plea 
mentioned,  is  the  same  sum  of  2101.  paid  by  the  plaintiff  as  such  deposit  upon  his 
shares  in  the  Company  ;  and  that  the  same  is  sought  to  be  recovered  by  reason  of  the 
scheme  not  having  been  prosecuted.  That  the  provisional  committee  sent  to  the 
registrar  of  Joint-stock  Companies  a  return,  that  the  number  of  shares  issued  was 
120,000,  and  the  amount  of  deposits  paid  was  21.   12s.  6d.  on   13,0301.,  part  of  the 
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120,000  shares  issued,  amounting  to  .340,2031.  1.5s. ;  also  11.  on  account  of  21.  12s.  6d. 
on  4600  shares,  other  part  of  the  120,000  shares,  amounting  to  46001.  That  no 
shares  were  issued  as  scrip  and  receipts  other  than  the  1.303  shares  in  the  return 
specified.  That,  after  the  passing  of  the  statute,  the  provisional  committee  called  a 
meeting  of  the  shareholders,  for  the  purpose  of  determining  whether  the  Company 
should  be  dissolved,  and  whether  such  dissolution,  if  resolved  upon,  should  be  taken 
to  be  an  act  of  bankruptcy  for  the  purpose  in  the  statute  mentioned.  That  notice 
was  given  by  advertisement,  specifying  the  day,  hour,  place,  and  purpose  of  meeting. 
That  the  meeting  was  duly  held,  and  the  defendant  elected  chairman,  by  a  majority 
of  the  committee  present.  That  the  meeting  then  elected  three  shareholders  to  be 
scrutineers.  That  there  were  present,  by  themselves  or  their  [684]  proxies,  -500 
persons,  holding  29S.5  shares,  issued  as  scrip  and  leceipts,  before  the  31st  March, 
1846.  That  the  chairman  put  to  the  meeting  the  two  questions,  whereof  notice  had 
been  given,  and  the  persons  present  and  entitled  to  vote  did  vote,  by  each  giving  one 
vote  in  respect  of  each  share  held  by  him,  which  votes  amounted  to  298-51.  That  the 
votes  were  taken  by  the  scrutineers,  who  declared  in  writing  that  284-5  of  the  votes 
were  in  favour  of  such  dissolution,  and  against  the  same  being  taken  to  be  an  act  of 
bankruptcy,  and  that  140  of  the  votes  were  neuter;  and  because  the  persons  who 
voted  did  not  represent  one-third  of  the  shares  issued  as  scrip  and  receipts,  the  chair- 
man caused  the  votes  so  taken  to  be  recorded,  and  adjourned  the  meeting.  The  plea 
then  alleged,  in  similar  terms,  notice  of  the  adjourned  meeting,  which  was  duly  held, 
and  at  which  there  were  present,  by  themselves  or  their  proxies,  -500  persons  holding 
379-5  shares,  issued  as  scrip  and  receipts  before  the  31st  of  March,  1846,  but  being 
other  than  the  shares  in  respect  of  which  the  votes  had  been  given  at  the  original 
meeting,  which  persons  so  present  voted  at  the  said  adjourned  meeting,  and  the  votes 
so  given  amounted  to  3795  ;  that  the  votes  were  taken  by  the  scrutineers,  who  then 
declared  that  378-5  were  in  favour  of  such  dissolution,  and  against  the  same  being 
taken  to  be  such  act  of  bankruptcy,  and  that  10  of  the  votes  were  neuter;  that  the 
total  number  of  votes  given  at  the  original  and  adjourned  meetings,  in  favour  of  such 
dissolution  and  against  such  bankruptcy,  were  6630,  being  a  majority  of  the  votes  of 
the  whole  scrip  and  receipts  issued  ;  that,  at  the  said  meetings,  minutes  of  the  pro- 
ceedings were  made  and  signed  by  the  chairman,  and  countersigned  by  two  of  the 
scrutineers,  and  afterwards  advertised  ;  and  thereupon  the  dissolution  of  the  Company 
became  and  was  completed  and  effected,  according  to  the  statute,  and  the  carrying 
into  effect  of  the  undertaking  thereupon  then  finally  ceased  to  be  proceeded  with, 
[685]  and  was  wholly  given  up  and  at  an  end  ;  and  thereupon,  by  force  of  the  statute, 
the  affairs  of  the  Company  became  and  were,  and  still  are,  liable  to  be  wound  up 
according  to  the  rules  applicable  to  the  dissolution  of  partnership  undertakings,  as  if 
the  undertaking  had  been  dissolved  by  the  mutual  consent  of  all  the  partners  therein  ; 
and  the  said  sum  of  2101.,  parcel  &c.,  which,  from  the  time  of  the  payment  thereof, 
has  been,  and  still  is,  part  of  the  capital  and  assets  of  the  Company,  subscribed  for 
and  to  be  used  in  and  about  the  purposes  of  the  undertaking  if  the  same  had  been 
proceeded  with,  by  reason  of  the  premises  then  became  and  was,  and  still  is,  subject 
to  the  resolution  for  the  dissolution  of  the  Company,  and  the  plaintiff's  claim  and 
demand  in  this  action  in  respect  thereof  still  is  a  part  of  the  affairs  of  the  Company 
to  be  so  wound  up ;  that,  at  the  time  of  the  commencement  of  the  suit,  the  affairs  of 
the  Company  had  not  been  in  any  manner  wound  up,  nor  had  a  reasonable  time  then 
elapsed  for  the  winding  up  of  the  same.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others),  that  the  plea  was  an 
argumentative  statement  of  facts  which  amount  to  the  general  issue.  Joinder  in 
demurrer. 

Hoggins  argued,  in  support  of  the  demurrer  (December  7).  The  facts  stated  in  the 
plea  shew  that  the  sum  sought  to  be  recovered  never  was  at  any  time  money  had  and 
received  by  the  defendant  for  the  use  of  the  plaintiff.  The  money  was  deposited  with 
the  defendant  for  partnership  purposes  ;  and  he  continued  so  to  hold  it  until  the 
shareholders  resolved  that  the  affairs  of  the  Company  should  be  wound  up.  As  yet 
no  account  whatever  has  been  taken. 

Maynard,  contra.  The  plea  gives  sufficient  colour,  if  at  any  time  the  defendant 
held  the  money  for  the  plaintiff's  use.  It  is  apparent  that  a  right  to  recover  it  back 
accrued  to  the  plaintiff",  between  the  time  of  making  the  deposit  and  the  resolution  to 
•dissolve  the  Company.     The  [686]  plea,  therefore,  confesses  a  cause  of  action  at  one 
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time  subsisting,  and  avoids  it  by  matter  ex  post  facto.  There  is  an  admitted  failure- 
of  consideration,  giving  a  colourable  right  to  sue,  which  is  taken  away  by  the  proceed- 
ings under  the  Winding-up  Act,  9  &  10  Vict.  c.  28;  consequently,  the  plea  is  good 
upon  the  principle  laid  down  by  Bay  ley,  J.,  in  Garr  v.  H'uwh€i)ff{i  B.  &  C.  551).  But, 
even  supposing,  that,  between  the  time  of  payment  and  the  resolution  to  dissolve  the 
Company,  there  was,  in  point  of  fact,  no  interval  in  which  the  deposit  became  money 
received  for  the  plaintiff's  use,  the  plea  would  nevertheless  be  good,  as  giving  implied 
colour:  Dodw  Lei/Jiekl's  case  (10  Eep.  88).  The  defendant  is  not  bound  to  shew 
expressly  how  this  sum  became  money  received  for  the  plaintift''s  use  ;  but  there  is 
sufficient  implied  coloui',  if  the  facts  alleged  in  the  plea  are  not  inconsistent  with  its 
having  been  so  received.  Whenever  the  facts  charged  in  the  declaration  are  admitted, 
and  their  legal  operation  is  disputed  by  the  matter  alleged  in  the  plea,  the  plaintiff  has 
an  implied  colour  of  action.  The  plea  of  liberum  tenementum  has  always  been  con- 
sidered as  giving  implied  colour,  by  admitting  the  fact  of  the  i^laintiff's  possession, 
though  it  only  does  so  by  not  denying  matter  inconsistent  with  it  (1  Chit.  Plead. 
7th  edit.  555,  n.  (/;)).  In  the  case  of  Oicen  v.  C'halUs  (6  C.  B.  116),  a  similar  plea  to 
the  present  was  demurred  to,  and  the  point  is  still  under  the  consideration  of  the 
Court  of  Common  Pleas. 

Hoggins,  in  reply.  There  is  no  confession  of  the  cause  of  action.  The  declaration 
alleges  that  the  defendant  received  the  money  for  the  plaintiff's  use ;  the  plea  admits 
the  receipt  of  it,  but  discloses  facts  amounting  to  a  denial  that  it  was  ever  received  for 
the  plaintiff's  use.  There  is  neither  express  nor  implied  colour,  inasmuch  as  it  does  not 
distinctly  appear  that  the  scheme  was  ever  abandoned  ;  [687]  and  the  facts  stated  shew 
that  the  promise  implied  by  law  never  arose. 

Parke,  B.  As  the  case  of  Otven  v.  Challis  appears  to  resemble  this,  we  will  consult 
the  Court  of  Common  Pleas  respecting  it. 

Cur.  adv.  vult. 

Parke,  B.,  now  said  : — In  the  case  of  Coupland  v.  Challis  the  question  was,  whether 
the  plea  amounted  to  the  general  issue.  The  same  point  arose  in  the  Court  of  Common 
Pleas,  in  the  case  of  Oweu  v.  C'halUs,  and  they  have  decided  that  it  does.  There  must, 
therefore,  be  judgment  for  the  plaintifl'.  The  defendant  may  amend  on  the  usual 
terms,  otherwise. 

Judgment  for  the  plaintiff. 

The  North  British  Insurance  Company  v.  Kiky.  July  II,  1848.— A  declaration 
in  covenant  stated,  that,  by  indenture  between  the  plaintiffs  and  defendant,  reciting 
that  the  defendant  had  effected  with  the  plaintiffs  an  insurance  on  his  life,  he  paying 
the  annual  premium  of  491.  8s.  4d.  on  or  before  the  24th  of  June  in  each  year,  the 
defendant  covenanted  with  the  plaintiffs  to  pay  them  the  premiums  and  all  other 
sums  of  money  that  should  become  due  in  respect  of  the  policy,  at  the  proper 
times  for  that  purpose,  and  to  do  every  other  matter  or  thing  which  should  be 
necessary  for  keeping  on  foot  the  policy.  First  breach  :  that  defendant  did  not 
pay  the  plaintiffs  the  premiums  which  became  due  in  respect  of  the  policy,  accord- 
ing to  his  covenant ;  but,  on  the  contrary,  although  afterwards,  to  wit,  on  the 
24th  of  June,  1847,  a  premium  of  491.  8s.  4d.  became  due,  yet  the  defendant  did 
not  then,  or  at  any  other  time,  pay  it.  Second  breach  :  that  the  defendant  did 
not  do  all  such  matters  and  things  as  were  necessary  for  keeping  on  foot  the 
policy,  but,  on  the  contrary,  although  afterwards,  to  wit,' on  the  24th  of  June,  1847, 
It  was  necessary,  in  order  to  keep  the  policy  on  foot,  that  an  annual  premium  should 
be  paid  within  twenty-one  days  from  that  day,  yet  the  defendant  did  not,  within 
that  period,  or  at  any  other  time,  pay  it :— Held,  on  special  demurrer,  that  both 
breaches  were  bad. 

[S.  C.  18  L.  J.  Ex.  281.] 

Covenant.  The  declaration  stated,  that,  by  an  indenture  made  between  the 
plamtifls  of  the  one  part,  and  the  defendant  of  the  other  part,  (profert,)  reciting  that 
the  defendant  had  effected  a  policy  of  assurance  with  the  North  British  Insurance 
Company  on  his  own  life,  bearing  [688]  date  on  or  about  the  25th  July,  1845,  for 
assunng  the  sum  of  20001.  to  be  paid  to  his  executors,  administrators,  or  a.ss'igns,  within 
three  calendar  months  after  proof  of  his  decease,  he  or  they  paying  the  annual  premium 
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of  491.  8s.  4d.  on  or  before  the  Sith  day  of  June  in  each  year  of  his  life  ;  and  that  the 
defendant  had  applied  to  the  plaintiffs  to  lend  him  10001.  at  interest,  which  the  plaintiffs 
had  agreed  to  do,  upon  having  the  security  therein  mentioned,  the  defendant  covenanted 
and  agreed  with  the  plaintiffs,  that  he  should  and  would  well  and  truly  pay  and  cause 
to  be  paid  to  the  plaintiffs  the  premiums  and  all  other  sums  of  monej'  that  should 
become  due  and  payable  in  respect  of  the  said  policy,  at  the  proper  times  for  that 
purpose,  and  do  every  other  act,  matter,  or  thing,  which  should  be  requisite  or 
necessary  for  keeping  on  foot  the  same.  Averment :  that  although  the  said  sum  of 
10001.  was  unpaid,  yet  the  defendant  did  not  nor  would,  after  the  making  of  the  said 
indenture,  pay  or  cause  to  be  paid  to  the  plaintiffs  the  piemiums  which  became  due 
and  paj'able  in  respect  of  the  said  policy,  according  to  the  form  and  effect  of  his  said 
covenant  in  that  behalf,  but  on  the  contrary  thereof,  although,  after  the  making  of 
the  said  indenture,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  24tb  day 
of  June,  A.D.  1847,  a  certain  premium,  to  wit,  to  the  amount  of  491.  8s.  4d.,  became 
and  was  due  and  payable  in  respect  of  the  said  jDolicy,  of  which  the  defendant  then 
had  notice,  yet  the  defendant  did  not  nor  would,  then  or  at  any  other  time,  pay  or 
cause  to  be  paid  the  said  premium.  And  the  plaintiffs  further  say,  that  the  defendant 
did  not  nor  would,  after  the  making  of  the  said  indenture,  do  all  such  matters  or  things 
as  were  necessary  for  keeping  on  foot  the  said  policy,  but  on  the  contrary  thereof, 
although,  after  the  making  of  the  said  indenture,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  said  24th  day  of  June,  A.D.  1847,  it  became  and  was  requisite 
and  necessary,  in  order  to  keep  the  same  policy  on  foot,  that  the  an-[689]-nual  premium 
payable  in  respect  thereof  should  be  duly  paid  within  twenty-one  days  from  that  day, 
of  which  the  defendant  then  had  notice,  yet  the  defendant  did  not  nor  would,  within 
the  period  last  aforesaid,  which  had  elapsed  before  the  commencement  of  the  suit,  or 
at  any  other  time,  pay  or  cause  to  be  paid  the  said  premium ;  but  the  same  was,  and 
still  is,  wholly  unpaid,  contrary  to  the  covenant  of  the  defendant  in  that  behalf. 

Special  demurrer,  assigning  for  causes  that  the  first  breach  does  not  correspond 
with  the  covenant,  inasmuch  as  the  covenant  is,  to  pay  the  premiums  at  the  proper 
times  for  that  purpose ;  but  it  is  not  averred  that  the  day  mentioned  was  the  proper 
time  for  such  payment,  or  that  the  proper  time  had  elapsed  before  the  commencement 
of  the  suit.  That  the  last  breach  does  not  correspond  with  the  covenant  ;  for  the 
covenant  is,  that  the  defendant  should  do  every  other  matter  or  thing  which  should 
be  requisite  or  necessary  for  keeping  on  foot  the  policy  ;  but  the  breach  does  not  shew 
any  failure  on  the  defendant's  part  to  do  any  other  or  diflerent  act,  matter,  or  thing 
than  the  payment  of  the  premiums,  but,  on  the  contrary,  it  avers  merely  that  the 
defendant  failed  to  do  something,  as  mentioned  in  the  first  breach,  namely,  the  non- 
payment of  premiums  ;  that,  if  the  last  breach  is  to  be  considered  a  breach  of  the  same 
covenant  as  the  first  breach,  then  the  declaration  is  double,  inasmuch  as  the  first  breach 
is  for  the  non-payment  of  the  said  premium  on  the  24th  of  June  ;  and  the  second 
breach  is  for  the  non-payment  of  the  same  premium  within  twenty-one  days  from  that 
day.     Joinder  in  demurrer. 

Lush  argued  in  support  of  the  demurrer  (June  5).  The  first  breach  is  bad,  on 
the  grounds  stated  in  the  special  demurrer.  It  ought  either  to  have  averred  that  the 
24th  of  June  was  the  proper  time  for  payment  of  the  premiums,  or  to  have  set  out 
the  policy,  and  so  have  shewn  the  proper  time.  The  second  breach  is  also  bad,  inas- 
much as  it  [690]  does  not  correspond  with  the  covenant.  It  merely  alleges  a  default 
in  payment  of  the  premiums,  and  its  efiect  is  to  raise  matter  of  law  for  the  determina- 
tion of  the  jury  ;  whereas  it  is  for  the  Court  to  decide  whether,  upon  the  true  construc- 
tion of  the  policy,  there  has  been  a  default  in  payment  of  the  premiums  at  the  proper 
time.  Besides,  both  breaches  are  for  the  non-payment,  at  different  times,  of  the  same 
sum  of  money,  which  is  manifestly  inconsistent,  and  renders  the  declaration  double. 

Cowling,  contra.  The  first  breach  shews  a  default,  by  alleging  that  the  defendant 
did  not  pay  the  premium  "  when  it  became  due  and  payable."  That  is  a  suflicient 
statement  of  the  proper  time  for  payment.  The  second  breach  is  in  respect  of  a 
different  cause  of  action  from  the  first,  namely,  that,  although  the  premium  was  due 
on  the  24th  of  June,  and  it  became  necessary  "that  the  defendant  should  pay  it  within 
twenty-one  days  afterwards,  yet  he  had  failed  to  do  so.  The  declaration  is  not  double  ; 
the  covenant  in  the  policy  may  be  to  pay  on  the  day  the  premium  was  due,  or  within 
twenty-one  days  afterwards. 

Lush  replied. 
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Pollock,  C.  B.  The  Court  entertains  no  doubt  that  the  first  breach  is  bad  :  we 
will  take  time  to  consider  the  second. 

Cur.  adv.  vult. 

KOLFE,  B.  (after  stating  the  pleadings)  now  said  : — With  respect  to  the  first  breach, 
we  expressed  our  opinion  at  the  time  of  the  argument,  and  took  time  to  consider  the 
second.  We  are  of  opinion  that  the  second  breach  is  also  bad,  and  that  the  defendant 
is  entitled  to  judgment;  the  plaintitts,  however,  may  have  liberty  to  amend  on  the 
usual  terms. 

Amendment  accordingly. 

[691]  Van  Casteel  and  Others  v.  Booker  and  Others.  July  11,  1848.— L., 
S.,  &  Co.,  the  correspondents  at  Rio  of  B.  &  Co.,  merchants  at  Liverpool,  purchased 
a  quantity  of  coffee,  on  their  own  credit  principally,  but  in  part  with  funds 
supplied  by  B.  &  Co.  For  the  amount  of  the  purchase  on  their  credit,  L.,  S., 
&  Co.  drew  bills  on  B.  &  Co.,  and  the  coffee  they  shipped  on  board  a  vessel  of  B. 
&  Co.,  bound  for  "  Cork  and  a  market."  An  invoice  was  made  out,  stating  the 
coffee  to  be  shipped  by  order  and  on  account  and  risk  of  B.  &  Co.  ;  but  L.,  S., 
&  Co.  procured  the  captain  to  sign  bills  of  lading,  making  the  coffee  deliverable 
to  their  order  or  assigns,  "  freight  free."  One  of  these  bills  they  indorsed  in 
blank,  and  transmitted  by  post  to  B.  &  Co.  on  the  21st  of  September.  At  the 
end  of  September,  A.  W.,  the  agent  in  England  of  L.,  S.,  &  Co.,  asked  the 
principal  partner  in  the  firm  of  B.  &  Co.  to  cause  the  bill  of  lading  to  be  placed 
in  thii'd  hands,  to  secure  the  bills  drawn  on  account  of  the  purchase,  to  which  he 
agreed,  and  on  the  16th  of  October  gave  a  written  order  to  that  effect.  On  the 
1 2th  of  November,  which  was  after  B.  &  Co.  had  committed  an  act  of  bankruptcy, 
the  bill  of  lading  arrived,  and  was,  in  pursuance  of  the  above-mentioned  agree- 
ment, delivered  to  A.  W.  for  the  above-mentioned  purpose,  who,  after  the  fiat, 
pledged  it  for  a  large  advance  with  the  plaintiffs,  merchants  at  Rotterdam.  The 
cargo  having  afterwards  arrived,  the  assignees  got  possession  of  it,  and  trover 
was  brought  by  the  plaintiHs,  as  indorsees  of  the  bill  of  lading : — Held,  that 
though  the  contract  was  prima  facie  made  on  behalf  of  the  vendors,  it  was  a 
question  for  the  jury,  looking  at  the  form  of  the  bill  of  lading  and  language  of 
the  invoice,  &c.,  whether  the  goods  were  not  really  delivered  on  board,  to  be 
carried  for  and  on  account  and  at  the  risk  of  the  bankrupts  ;  and  if  they  were, 
the  right  of  stoppage  in  transitu,  and  also  the  power  of  rescinding  by  the  bank- 
rupts, so  as  to  defeat  the  rights  of  their  creditors,  were  both  at  an  end  ;  but  if 
the  jury  should  think,  from  the  form  of  the  bill  of  lading,  that  it  was  intended 
to  preserve  the  rights  of  the  unpaid  vendors  until  some  further  act  was  done,  by 
transferring  the  bill  of  lading,  the  right  to  stop  the  goods  in  transitu,  and  also 
the  power  of  rescinding,  would  continue  until  the  bill  of  lading,  indorsed,  reached 
the  hands  of  the  bankrupt ;  in  which  latter  case  it  was  competent  for  them  to 
give  the  unpaid  vendors  a  lien  on  the  whole  for  the  part  not  paid. — Held,  also, 
that  the  plaintiffs  had  no  title  under  the  Factors  Acts,  inasmuch  as  they  were  not 
intrusted  with  the  bill  of  lading  as  agents,  by  the  true  owners,  but  claimed  to 
hold  in  their  own  right. — Also,  that,  in  order  to  render  a  preference  on  the  eve 
of  bankruptcy  valid,  it  is  not  necessary  that  there  should  be  a  threat  or  pressure, 
with  an  immediate  power  of  rendering  it  available  by  taking  legal  steps.  To 
defeat  a  payment  or  transfer  made  to  a  creditor,  the  assignees  must  shew  it  to  be 
fraudulent  as  against  the  body  of  creditors,  by  proving  it  to  be  voluntary  on  the 
part  of  the  bankrupt,  and  in  contemplation  of  his  bankruptcy  ;  and  if  it  is  made 
in  consequence  of  the  act  of  the  creditor,  it  is  not  voluntary. 

[S.  C.  18  L.  J.  Ex.  9.  Applied,  Jenkyns  v.  Brmm,  1849,  14  Q.  B.  496;  Turner  v. 
Liverpool  Docks  Trustees,  1851,  6  Ex.  543;  Sclwtsmans  v.  Lancashire  and  Yorkshire 
liailway,  1867,  L.  R.  2  Ch.  Ap.  336;  Oqg  v.  Shuter,  1875,  L.  R.  10  C.  P.  165  : 
reversed,  1  C.  P.  D.  47.  Distinguished,  Berndtsmi  v.  Strang,  1867,  L.  R.  4  Eq.  489. 
Referred  to,  Gaharrow  v.  Kreeft,  1875,  L.  R.  10  Ex.  281.  Approved,  Colonial 
Insurance  Company  of  New  Zealand  v.  Adelaide  Marine  Insurance  Company,  1886, 
12  A.  C.  139.J 

Trover  for  coffee.     Pleas,  not  guilty,  and  not  possessed. 
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At  the  trial,  before  Rolfe,  B.,  at  the  Liverpool  Spring  Assizes,  1848,  it  appeared 
that  the  defenduiits  were  the  assignees  of  Barton,  Irlam,  &  Higginson,  of  Liverpool, 
who  had  become  bankrupt,  and  that  the  plaintiffs,  who  were  merchants  at  Rotterdam, 
claimed  the  cofl'ee  in  question,  which  was  the  cargo  of  the  ship  "  Vigilant,"  as  indorsees 
for  value  of  the  bill  of  lading,  from  A.  W.  Lyon,  of  Liveipool.  A.  W.  Lyon  traded 
as  a  commission  merchant ;  he  was  correspondent  of  and  agent  for  the  house  of  Lyon, 
Schwind,  &  Co.,  at  Rio  de  Janeiro,  and  was  a  partner  in  that  house.  In  the  month  of 
September,  1847,  Barton,  Irlam,  &  [692]  Higginson  sent  two  vessels,  the  "  Alice"  and 
the  "  Vigilant,"  of  which  they  were  owners,  to  Rio  de  Janeiro  for  cargoes  to  be  shipped 
by  Lyon,  Schwind,  &  Co.,  on  account  of  Barton,  Irlam,  &  Higginson.  The  "  Vigilant  " 
was  laden  with  coals  belonging  to  Barton,  Irlam,  &  Higginson,  and  consigned  to  Lyon, 
Schwind,  &  Co.,  who  advanced  the  disbursements  for  the  ship,  sold  the  coals,  and 
received  the  price.  Partly  with  this  money,  but  principally  on  their  own  credit,  they 
procured  5090  bags  of  coffee,  which  they  shipped  on  board  the  "  Vigilant,"  and  took 
from  the  master  bills  of  lading  dated  the  21st  September,  1847,  at  Rio  de  Janeiro,  for 
•j090  bags  of  coffee,  shipped  by  Lyon,  Schwind,  &  Co.  of  Janeiro,  on  board  the 
"Vigilant,"  bound  "for  Cork  and  a  market,"  deliverable  "to  order  or  assigns,  he  or 
they  paying  freight  free."  The  word  "  free  "  was  in  writing — the  words  "  he  or  they 
paying  freight,"  were  in  a  printed  form.  An  invoice  was  made  out,  stating  the  coffee 
to  have  been  shipped  by  Lyon,  Schwind,  &  Co.  of  Rio,  on  board  the  "  Vigilant," 
bound  for  Cork  and  a  mai'ket,  "  by  order  and  for  the  account  and  risk  of  Barton,  Irlam, 
&  Higginson."  On  the  back  of  this  invoice,  Lyon,  Schwind,  &  Co.  made  out  an  account 
current  between  themselves  and  Barton,  Irlam,  &  Higginson,  in  which  they  took  credit 
for  the  amount  of  the  disbursements  for  the  ship,  and  the  invoice  price  of  the  coffee, 
and  debited  themselves  with  the  proceeds  of  the  coals,  and  the  amount  of  two  bills 
drawn  for  the  balance  upon  Barton,  Irlam,  &  Higginson.  One  of  these  drafts  was 
payable  to  the  order  of  A.  W.  Lyon,  the  other  to  the  order  of  Carruthers  &  Co.  ;  and 
both  were  expressed  to  be  "  for  value  in  account,  which  place  to  the  account  of  coffee, 
per  '  Vigilant,'  as  advised  by  Lyon,  Schwind,  &  Co."  Lyon,  Schwind,  &  Co.  indorsed 
one  part  of  the  bill  of  lading  in  blank,  and  on  the  24th  September  sent  it  so  indorsed, 
together  with  the  invoice  and  account  current,  by  post,  in  a  letter  addressed  to  Barton, 
Irlam,  &  Higginson. 

[693]  The  principal  partner  in  the  firm  of  Barton,  Irlam,  &  Higginson  was  Jonathan 
Higginson,  who  resided  at  Liverpool,  and  managed  the  business  of  the  house  there. 
The  firm,  which  had  been  established  many  years,  and  had  traded  to  an  immense 
extent,  from  time  to  time  obtained  advances  from  their  bankers,  the  Royal  Bank  of 
Liverpool.  In  the  beginning  of  the  year  1847,  the  balance  due  to  the  Royal  Bank 
amounted  to  nearly  half  a  million  ;  and  the  manager  and  directors  becoming  alarmed, 
pressed  J.  Higginson  for  security,  or  that  he  should  reduce  the  balance.  Some  angry 
discussions  having  in  consequence  taken  place,  on  the  23rd  of  September  the  directors 
of  the  Royal  Bank  passed  a  formal  resolution,  that,  unless  the  balance  then  due  to 
the  Bank,  amounting  to  460,0001.  and  upwards,  was  secured  or  paid,  proceedings 
should  be  taken  against  the  sureties  of  Messrs.  Barton,  Irlam,  &  Higginson ;  and  they 
forwarded  a  copy  of  this  resolution  to  J.  Higginson. 

The  resolution  was  intended  to  be  strictly  secret,  but  by  a  private  channel  it 
became  known  to  A.  W.  Lyon  about  the  end  of  September.  He  in  consequence  sent 
to  the  office  of  J.  Higginson  a  note,  of  which  no  copy  was  kept,  and  which  could  not 
be  found  amongst  the  bankrupt's  papers.  J.  Higginson,  who  was  at  that  time  absent 
from  Liverpool,  wrote  in  answer,  requesting  A.  W.  Lyon  to  visit  him  at  his  shooting 
lodge,  at  Huyton.  On  the  7th  of  October  A.  W.  Lyon  went  there,  and  one  Parsons, 
the  managing  clerk  of  Barton,  Irlam,  &  Higginson  was  also  there.  On  the  Sth,  some 
conversation  took  place  between  J.  Higginson  and  A.  W.  Lyon,  in  the  presence  of 
Parsons,  the  nature  and  effect  of  which  was  the  chief  disputed  fact  at  the  trial.  The 
plaintiffs'  case  was,  that  this  conversation  amounted  to  a  demand,  on  the  part  of 
A.  W.  Lyon,  that  the  bills  of  lading  of  the  expected  cargoes  of  the  "Alice"  and 
"  Vigilant "  should  on  their  arrival  be  placed  in  the  hands  of  a  third  party,  as  a  security 
for  the  bills  expected  to  be,  and  which,  [694]  as  above  stated,  were  in  fact  drawn 
against  those  cargoes,  and  a  promise  by  Higginson  that  this  should  be  done.  The 
defendants  maintained  that  it  was  no  more  than  some  vague  statements  on  the  part 
of  J.  Higginson ;  that  A.  W.  Lyon  need  not  be  uneasy  about  the  drafts,  as  he  would 
take  care  that  the  proceeds  of  the  cargoes  were  applied  to  honouring  them.     Nothing 
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was  done  at  the  time,  and  A.  W.  Lyon  returned  to  Liverpool  on  the  10th.  On  the 
16th  of  October  J.  Higginson  arrived  in  Liverpool,  and  on  his  arrival  received  a  letter 
from  the  directors  of  the  Royal  Bank,  in  plain  terms  telling  him,  that,  unless  he 
secured  the  debt  due  to  them,  the  firm  should  be  made  bankrupt.  J.  Higginson  on 
the  same  morning  caused  his  clerk  to  draw  out  a  letter  addressed  to  Mr.  Haynes 
Higginson,  his  brother,  (who  was  not  concerned  in  the  house  of  Barton,  Irlam,  & 
Higginson),  in  the  following  terms  :— 

"Liverpool,  October  16,  1847. 

"Dear  Sir, — According  to  arrangement  with  Mr.  A.  W.  Lyon,  we  request  that 
you  will  hold  to  his  order  the  bills  of  lading  that  have  to  come  forward  for  the  cargoes 
per  '  Alice '  and  '  Vigilant,'  (which  vessels  will  be  laden  on  our  account  by  Messrs. 
Lyon,  Schwind,  &  Co.,  of  Rio,)  until  the  drafts  drawn  and  to  be  drawn  against  said 
cargoes  are  paid. — We  remain,  dear  Sir, — -Your  most  obedient  servants, 

"Barton,  Irlam,  &  Higginson." 

J.  Higginson  signed  this  letter  in  the  name  of  the  firm,  sent  for  A.  W.  Lyon  and 
Haynes  Higginson,  and  in  the  presence  of  the  former  handed  the  letter  to  Haynes 
Higginson.  At  the  same  time,  he  handed  a  similar  letter  to  Haynes  Higginson, 
relating  to  some  other  cargoes  in  favour  of  another  house  ;  and  he  also  gave  A.  W. 
Lyon  the  bills  of  lading  of  some  other  cargoes  as  security  for  bills  of  exchange  which 
had  been  drawn  by  another  correspondent,  [695]  and  were  then  running.  These 
transactions,  if  valid,  disposed  of  all  the  available  property  of  Barton,  Irlam,  & 
Higginson. 

On  the  21st  of  October  the  partners  in  that  firm  were  served  with  an  affidavit  of 
debt,  on  the  part  of  the  Royal  Bank,  under  the  1  &  2  Vict.  c.  110,  and  on  the  13th 
of  November  a  fiat  issued  against  the  firm,  which  owed  upwards  of  900,0001.,  and 
had  no  assets  except  the  equity  of  redemption  of  some  mortgaged  estates,  and  the 
property  disposed  of  on  the  16th  of  October. 

On  the  1 2th  of  November,  being  the  day  after  the  act  of  bankruptcy  was  complete, 
the  above-mentioned  letter  from  Lyon,  Schwind,  &  Co.,  to  Barton,  Irlum,  &  Higginson, 
containing  the  bill  of  lading  indorsed  in  blank,  the  invoice,  and  account  current, 
arrived  by  post.  The  bill  of  lading  was  on  the  same  day  handed  to  A.  W.  Lyon,  bv 
Haynes  Higginson.  A  clerk  was  sent  on  the  same  day  to  Cork,  with  instructions 
from  Barton,  Irlam,  &  Higginson,  and  also  from  A.  W.  Lyon,  to  order  the  "  Vigilant " 
to  Rotterdam.  A.  W.  Lyon  then  entered  into  an  arrangement  with  the  plaintiffs, 
by  which  he  was  to  consign  the  eoff"ee  to  them  at  Rotterdam,  and  they  were  to  make 
him  advances  on  the  consignments.  He  indorsed  the  bill  of  lading  by  writing  his 
own  name  under  the  indorsement  of  Lyon,  Schwind,  &  Co.,  and  on  the  16th  of 
November  forwarded  it  to  the  plaintiffs,  and  received  about  50001.  in  advance  upon 
it.  This  was,  on  the  plaintiffs'  part,  a  perfectly  fair  transaction,  and  entered  into  by 
them  without  the  slightest  knowledge  of  the  circumstances  under  which  the  bill  of 
lading  came  to  the  hands  of  A.  W.  Lyon.  The  drafts  having  become  due,  A.  W. 
Lyon  paid  part  of  them,  for  the  honour  of  the  drawers. 

The  "  Vigilant "  sailed  on  the  27th  of  September.  She  was  prevented  by  stress 
of  weather  from  going  to  Cork  for  orders,  and  on  the  30th  of  November  put  into 
Liverpool.  The  captain,  who  was  ignorant  of  the  bankruptcy  of  Barton,;[696]  Irlam, 
&  Higginson,  went  on  shore  to  i-eport  his  arrival  at  their  counting-house,  and  found 
it  closed.  On  his  return  he  found  a  messenger  in  possession  of  the  ship  and  cargo, 
and  was  immediately  after  served  with  two  notices,  one  from  the  plaintifts,  claiming 
the  cargo  as  indorsees  of  the  bill  of  lading,  and  another  from  A.  W.  Lyon,  claiming 
to  stop  the  goods  in  transitu,  on  behalf  of  Lyon,  Schwind,  &  Co.,  as  unpaid  vendors." 

On  the  part  of  the  plaintiffs  it  was  contended,  first,  that  A.  W.  Lyon  had  a  right 
to  stop  the  goods  in  transitu  ;  secondly,  that  the  delivery  of  the  letter  of  the  16th  of 
October,  1847,  was  not  a  fraudulent  preference,  but  merely  the  fulfilment  of  a  binding 
agreement  made  at  the  time  of  the  above-mentioned  conversation  between  J.  Higginson 
and  A.  W.  Lyon  at  Huyton  ;  thirdly,  that,  under  the  Factors  Acts,  A.  W.  Lyon  had 
a  right  to  pledge  the  bill  of  lading  for  the  advances  made  upon  it.  The  defendants' 
counsel  contended,  that  the  delivery  of  the  letter  was  a  voluntary  act  done  for  the 
purpose  of  favouring  A.  W.  Lyon,  or  rather,  to  prevent  the  Royal  Bank  from  gaining 
any  advantage  from  their  making  the  firm  of  Barton,  Irlam,  &  Higginson  bankrupt. 
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They  also  argued,  that,  at  all  events,  the  plaintiffs  could  not  maintain  trover,  as  the 
agreement  merely  gave  Lyon  a  personal  lien  until  the  drafts  were  paid,  and  conferred 
no  authority  to  pledge  the  bill  of  lading. 

The  learned  judge  told  the  jury  that  there  could  be  no  right  to  stop  the  goods 
in  transitu,  because  the  delivery  on  board  the  consignees'  own  ship  amounted  to  a 
taking  possession,  and  if  not,  the  seizure  by  the  messenger  did  ;  that  the  Factors  Acts 
did  not  apply,  as  Lyon  was  not  a  person  intrusted  with  the  bill  of  lading  as  factor  or 
agent,  but  held  it  in  his  own  right;  that  the  plaintiffs'  title  depended  upon  whether 
or  no  the  delivery  of  the  letter  of  the  16th  of  October  was  a  fraudulent  preference  ; 
and  that,  in  point  of  law,  it  was  a  fraudulent  preference,  unless  the  bankrupt  J.  Hig- 
ginson  was  actuated  by  fear,  that,  unless  [697]  he  delivered  it,  he  would  be  subject 
to  proceedings.     The  jury  having  found  for  the  defendants, 

The  Attorney-General  (April  20)  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction. First :  the  learned  judge  was  wrong  in  telling  the  jury  that  there  was 
no  right  of  stoppage  in  transitu.  Although  the  coffee  was  shipped  on  board  the 
vessel  of  Barton,  Irlam,  &  Higginson,  vet  the  consignors,  Lyon,  Schwind,  &  Co.,  had 
received  bills  of  lading  making  the  coffee  deliverable  "  to  order  or  assigns  ; "  Barton, 
Irlam,  &  Higginson,  for  the  purpose  of  this  tran-saction,  were  mere  carriers,  and  the 
transitus  would  continue  until  the  goods  arrived  at  their  destination  under  the  bill  of 
lading,  viz.  "  Cork  and  a  market."  [Parke,  B.  In  the  recent  case  of  IFait  v.  Barker 
(2  Exch.  1),  where  goods  were  shipped  under  a  bill  of  lading,  making  them  deliver- 
able to  the  consignor's  order,  we  thought  that  the  property  did  not  vest  until  the 
indorsed  bill  of  lading  was  accepted  by  the  consignee.  Now  in  this  case,  if  the 
property  did  not  vest  in  Barton,  Irlam,  &  Higginson,  would  they  not  have  a  right  to 
repudiate  the  contract  1]  They  might ;  and  such  repudiation  would  be  good  as 
against  the  assignees,  even  though  voluntary  and  in  contemplation  of  bankruptcy : 
Atkin  v.  Barwick  (1  Str.  16-5),  Dixon  v.  Baldwen  (5  East,  17-5).  Secondly  :  the  ruling 
of  the  learned  judge,  upon  the  question  of  fraudulent  preference,  conflicts  with 
many  decided  cases.  It  is  not  necessary  that  the  creditor,  when  he  makes  the 
application,  should  be  in  a  condition  to  enforce  any  remedy  against  the  debtor :  it 
is  not  even  requisite  that  the  debt  should  be  clue  ;  it  may  be  a  debitum  in  prssenti 
solvendum  in  futuro.  [Pollock,  C.  B.  That  was  decided  in  Crosby  y.  Crouch  (II  East, 
256  ;  2  Camb.  166).  Rolfe,  B.  I  do  not  think  that  I  so  expressed  myself  as  to 
leave  the  jury  to  suppose  that  the  bankrupt  [698]  must  have  been  actuated  by  fear 
of  immediate  legal  proceedings.  What  I  meant  to  put  to  them  was,  did  he  do  it  in 
order  to  favour  Lyon,  or  did  he  do  it  under  the  fear  of  proceedings  against  himself  ?] 
There  need  not  be  any  dread  of  consequences  operating  in  the  bankrupt's  mind  : 
Belcher  v.  Prittie  (10  Bing.  408),  Mogg  v.  Baker  (4  M.  &  W.  .348).  [Pollock,  C.  B. 
Any  kind  of  urgency — in  short,  any  act  or  threat  of  any  sort,  which  prevents  the 
bankrupt  from  being  purely  a  free  agent,  will  do.  Parke,  B.  If  the  jury  believe 
that  the  request  had  no  effect  on  the  bankrupt's  mind,  'and  that  he  meant  to  give 
a  fraudulent  (preference,  and  defeat  the  distribution  of  his  property  under  the  bank- 
rupt laws,  the  circumstance  of  there  having  been  a  demand  goes  for  nothing.  But  if 
the  moving  cause  was  the  solicitation  of  the  applicant,  and  not  the  desire  of  the  bank- 
rupt himself  to  defeat  the  general  distribution  of  his  property,  according  to  the  cases 
that  is  no  fraudulent  preference]  Thirdly:  the  plaintitfs,  as  innocent  indorsees  of 
the  bill  of  lading,  have  a  good  title  under  the  Factors  Acts,  6  Geo.  4,  c.  94,  and  5  & 
6  Vict.  c.  39.  [Parke,  B.  To  bring  the  case  within  those  acts,  Lyon  must  have  been 
intrusted  with  the  bill  of  lading  by  the  true  proprietor,  and  he  must  have  been 
intrusted  with  it  in  the  character  of  agent.  Now,  suppose  the  property  in  the  goods 
vested  in  Barton,  Irlam,  &  Higginson  at  the  time  they  vi^ere  shipped,  Lyon  was  not 
their  agent  intrusted  with  the  bill  of  lading,  but  a  person  holding  it  on  his  own 
account.  If  Barton,  Irlam,  &  Higginson  had  no  property  in  the  goods,  then  the 
question  of  fraudulent  preference  does  not  arise.  The  case  will  mainly  turn  upon  the 
effect  of  the  delivery  on  board  the  bankrupt's  own  ship,  but  under  a  bill  of  lading, 
making  the  goods  deliverable  to  the  shipper's  order.] 

A  rule  nisi  having  been  granted, 

[699]  Martin,  Crompton,  and  Corrie,  shewed  cause  (June  27).  First,  it  has  been 
suggested  that  the  case  falls  within  the  authority  of  Atkin  v.  Barwick  (l  Str.  16.5), 
and  Dixoji  v.  Baldwen  (5  East,  17.5),  and  that  the  bankrupts  had  a  right  to  repudiate 
the  contract  and  return  the  goods.     Those  cases,  however,  only  shew  that  an  insolvent 
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purchaser  may,  before  delivery,  rescind  the  contract  in  toto;  but  he  cannot,  as  here, 
take  to  the  property  and  make  a  new  contract  in  respect  of  it.  This  transaction 
with  Lyon  could  have  no  effect  except  by  way  of  a  new  contract.  Lyon,  Schwind,  & 
Co.,  bought  at  Eio,  as  the  agents  of  Barton,  Irlam,  &  Higginson,  and  partly  with  their 
money,  certain  goods  which  were  shipped  on  board  their  ships  sent  for  that  purpose, 
and  the  invoice  stated  that  the  goods  were  shipped  by  their  order,  and  on  their 
account,  and  at  their  risk.  It  is  difficult  to  imagine  a  more  complete  delivery. 
[Paike,  B.  A  delivery  on  board  a  purchaser's  ship  is  in  general  a  delivery  to  him  ; 
but  according  to  the  decision  of  this  Court,  in  JFait  v.  Baker  (2  Exch.  1),  where  goods 
are  shipped  under  a  bill  of  lading  making  them  deliverable  to  the  shipper's  own  order, 
the  property  does  not  vest  in  the  consignee  until  the  bill  of  lading  has  been  delivered 
to  and  accepted  by  him.]  The  fact  of  the  consignors  indorsing  the  bill  of  lading  in 
blank  and  sending  it  to  the  bankrupts,  shews  that  the  former  never  intended  to 
take  any  precaution  against  the  property  vesting  in  the  latter.  [Parke,  B.,  referred 
to  Mitchell  V.  Ede  (11  A.  &  E.  888).]  The  general  rule  is,  that  if  goods  are  shipped 
on  board  a  chartered  vessel,  the  property  vests  in  the  consignee,  subject  to  the 
right  of  stoppage  in  transitu  ;  but  if  the  goods  are  placed  on  board  the  purchaser's 
own  ship,  that  is  an  absolute  delivery — the  same  as  if  placed  in  his  cart.  The 
shipper  may,  however,  protect  himself  by  taking  a  bill  of  lading,  making  the  goods 
deliverable  to  his  own  [700]  order  onlj'' ;  but  in  that  case  the  property  would  pass  as 
soon  as  he  indorsed  the  bill  of  lading  generally.  Here  no  precaution  was  taken  to 
prevent  the  transitus  of  the  property ;  the  goods  were  delivered  under  a  bill  of 
lading,  in  terms  enabling  the  party  to  negotiate  it.  [Parke,  B.  After  the  bill  of 
lading  was  forwarded,  but  before  it  arrived,  was  it  not  competent  for  the  vendees  to 
rescind  the  contract,  and  deliver  up  the  goods  to  the  agent  of  the  vendors  1]  Though 
they  might  altogether  rescind  the  contract,  they  could  not,  as  here,  take  the  propeity 
and  give  a  security  upon  it.  The  letter  of  the  16th  October  is  no  rescission  of  the 
contract,  but  an  agreement  that  Lyon  should  have  a  lien  on  the  cargoes  until  the  drafts 
weie  paid.  If  the  goods  should  fetch  more  than  the  amount  of  the  drafts.  Barton, 
Irlam,  &  Higginson  were  to  have  the  surplus ;  if  the  goods  produced  less,  Lyon 
would  have  a  claim  against  Barton,  Irlam,  ife  Higginson  for  the  deficiency.  Instead 
of  rescinding  the  contract,  the  parties  affirm  it,  and  make  it  the  basis  of  a  new 
contract.  Smith  v.  Field  (5  T.  R.  402)  is  a  distinct  authority,  that  to  bring  a 
transaction  within  Jtkin  v.  Barwick  (1  Str.  165)  there  must  be  a  complete  rescission 
of  the  contract.  There  the  insolvent  Dewhurst  was  desirous  of  returning  the  goods 
to  the  consignor,  but  the  latter  thought  to  better  his  position  by  attaching  them. 
Lord  Kenyon  says:  "  Salte  v.  Field  (5  T.  K.  211),  as  well  as  Atkin  v.  Barwick, 
proceeded  on  the  ground  of  a  renunciation  of  the  contract  by  all  the  parties  concerned. 
But  in  this  case,  that  circumstance,  which  differs  it  from  others,  is  wanting.  On  the 
18th  of  May,  Dewhurst's  letter  was  communicated  to  the  plaintiffs,  and  his  situation 
was  explained  to  them,  but  they  declined  rescinding  the  contract  of  sale,  not  indeed 
in  words,  but  by  an  act  incapable  of  being  explained  away  ;  for  on  the  next  day  they 
instituted  a  proceeding  in  the  Sheriff's  Court  by  way  of  attachment,  in  which  they 
[701]  made  an  affidavit  that  Dewhurst  was  indebted  to  them  for  these  goods ;  and 
they  attached  the  goods  as  his  property.  When  the  offer  was  made  to  them  by 
Dewhurst  they  might  have  rescinded  the  contract,  but  they  declined  doing  it,  and 
they  treated  it  as  a  subsisting  contract ; "  and  Ashurst,  J.,  says  :  "  Here  the  vendee  was 
desnous  of  rescinding  the  contract,  but  the  vendors,  whether  by  mistake  of  the  law, 
or  for  what  other  reason  it  is  not  necessary  to  inquire,  would  not  consent,  but  on 
the  contrary  affirmed  the  contract,  and  considered  the  goods  as  the  property  of 
the  bankrupt."  So  here  there  is  an  affirmance  of  the  contract,  and  an  attempt  to 
give  new  rights.  In  Siffken  v.  Wray  (6  East,  371),  the  bankrupt  handed  over  the 
bills  of  lading  to  an  agent  of  the  consignor,  under  a  written  agreement  that  he  should 
apply  the  proceeds  of  the  goods  to  payment  of  the  bills  drawn  against  them,  and  that 
new  contract  was  held  void  as  against  the  assignees,  because  it  was  after  an  act  of 
bankruptcy.  [Parke,  B.  In  Smith  v.  Field  there  was  an  offer  to  rescind  the  contract, 
winch  ofter  the  insolvent  at  the  time  had  a  right  to  make,  but  which  was  not 
accepted  ;  therefore  the  contract  was  not  rescinded,  and  the  goods  passed  to  the 
assignees.  In  this  case  it  is  important  to  consider  whether  Lyon  could  have  stopped 
the  goods  in  transitu  ;  because  if  he  had  the  power,  instead  of  exercising  it  he  made 
a  contract  to  have  the  goods.]     There  can  be  no  right  of  stoppage  in  transitu,  unless 
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the  goods  are  in  the  possession  of  a  third  party,  for  the  purpose  of  carriage.     Goods 
delivered   on   board   the  vendee's  ship  cannot  be  subject  to  such  a  right,  for  the 
property  vests  absolutely  in  him  by  the  delivery  :  In  re  Humbersion  (1  De  Gex,  263), 
Ogle    V.   Atkinson   (1    Marsh,   323  ;    5    Taunt.    759).     The   bills  of   lading   make   no 
difference  as  between  the  parties ;  they  are  nothing  more  than  the  master's  receipt  of 
the  goods.     It  is  true,  that  in  LuMarrow  v.  Mason  (2  T.  E.  63),  it  was  held  that  the 
right  of  [702]  the  consignor  was  divested,  as  against  the  assignee  of  a  bill  of  lading 
for  a  valuable  consideration  ;  but  here  the  bill  of  lading  was  indorsed  in  blank,  and 
sent  by  post  to  the  consignees,  and  from  that  moment  the  vendors  ceased  to  have 
any  control  over  the  goods.     There  was  nothing  to  prevent  the  vendees  from  carry- 
ing the  goods  at  once  to  any  market  they  thought  fit.     Besides,  it  is  impossible  to 
tell  what  portion  of  the  goods  are  the  proceeds  of  the  bankrupt's  money.     [Parke,  B. 
Though  a  vendor  of  goods  may  have  been  paid  part  of  the  price,  he  has  all  the  rights 
of  an  unpaid  vendor  until  the  whole  has  been  paid.     Suppose  Lyon,  Schwind,  &  Co., 
after  the  goods  were  shipped,  and  whilst  they  held  the  bills  of  lading,  had  sold  these 
goods,  would  they  have  been  liable  to  an  action  ?    There  was  a  case  of  EUershaw  v. 
Magniac  decided  in  this  court,  which  is  in  point  but  is  not  I'cported.]     Martin  .said  he 
had  been  counsel  in  that  case.     It  was  one  in  which  a  merchant  at  Odessa  had  shipped, 
by  order,  a  quantity  of  corn  on  board  a  ship  bound  to  England,  doubtless  meaning  at 
the  time  to  send  it  in  fulfilment  of  the  order  which  he  had  received  from  a  person 
who  was  not  the  owner  of  the  ship.     Whilst  the  ship  was  yet  in   the  harbour,  and 
before  the  master  had  signed  any  bill  of  lading,  and  before  the  shipper  had  made 
out  any  invoice,  he  received  infoimation  which  induced  him  to  change  the  destina- 
tion.    [Parke,  B.     This  Court,  including  the  late  Lord  Abinger,  thought  he  had  a 
right  to  vary  the  consignment.]     In  that  case  the  consignor  had  done  no  act  indicat- 
ing an  intention  to  vest  the  property  in  the  consignee.     But  where  goods  are  shipped 
on  board  the  vessel  of  the  consignee,  sent  for  that  purpose,  on  his  account  and  risk, 
the   property    vests,  and   the  shipper  cannot  alter  their  destination.     In  Jl'alhy  v. 
Montgomery  (3  East,  58.5)  goods  were  shipped  by  order  of  the  plaintiff,  by  Schumann 
&  Co.,  under  a  bill  of  lading  making  them  [703]  deliverable  to  the  shipper's  order, 
and  the  plaintiff  brought  trover  and   was  nonsuited  ;  but,  on  motion  for  a  new  trial, 
it  being  pointed  out  that  a  bill   of  lading  indorsed  by  Schumann  &  Co.  in  blank,  and 
an  invoice,  had  been  transmitted  to  the  plaintiff,  Lord  Ellenborough  said,  "  I  think 
the  invoice  vested  the  property  in  the  plaintiff;  for  if  there  had  been  a  loss  at  sea, 
that  loss  must  have  been  borne  by  him."     And  Grose,  J.,  says,  "The  property  of  the 
goods  was  once  in  Schumann  &  Co.,  but  by  the  bill  of  lading  and  invoice  sent  to  the 
plaintiff,  and  the  delivery  to  the  captain,   the  property  passed   from  them  to  the 
plaintiff",  to  every  purpose  except  as  to  the  right  of  stoppage  in  transitu."     So  in  Caxe 
V.  Harden  (4  East,  211),  where  the  plaintiff'  was  the  indorsee  of  a  bill  of  lading  of 
goods  shipped  by  Brown  &  Co.  deliverable  to  their  order,  and  the  defendant  claimed 
under  Oddy  &  Co.  for  whom  the  goods  were  purchased  by  their  orders,  and  shipped 
for  their  use  and  at  their  risk.     Lord  Ellenborough  says,  "The  goods  which  were 
shipped  by  the  orders  and  at  the  risk  of  Oddy  &  Co.  became  their  propeity,  subject 
only  to  the  shipper's  right  of  stoppage  while  in  transitu  ;  which  right  not  having  been 
exercised  during  that  period,  the  goods,  on  delivery,  became  the  indefeasible  property 
of  Oddy  &  Co.,  and  they  wei'e  entitled  to  transfer  their  right  in  them  to  the  defen- 
dants."    The    principle   of   those  decisions   is   adopted   by  Lord    Tenterden    in    his 
Treatise  on  Shipping  (pages  517-536,  8th  edit).     In  this  case  no  attempt  was  made 
to  stop  the  goods  in  transitu  until  after  the  messenger  was  in  possession.     [They  also 
referred  to  Newsom  v.  Thornton  (6  East,  17).] 

Then,  with  respect  to  the  Factors  Acts : — This  is  not  the  case  of  a  pledge  by  a 
person  intrusted  with  the  document  as  factor  or  agent,  but  holding  it  in  his  own 
right.  [Parke,  B.  The  6  Geo.  4,  e.  94,  s.  2,  uses  the  word  "person,"  not  "  agent."] 
The  statute  has  been  construed  to  apply  only  to  [704]  persons  intrusted  with  docu- 
ments as  factors  or  agents  :  Jenkyns  v.  Usbm-ne  (7  M.  &  G.  678).  At  all  events,  the 
plaintiffs  had  not  such  a  right  of  property  as  would  enable  them  to  maintain  trover. 
The  agreement  merely  gav-e  a  personal  lien  on  the  bills  of  lading  until  the  drafts  were 
paid.  It  is  clear,  that  at  common  law,  if  a  person  who  has  a  mere  personal  lien 
abuses  it  by  pledging  the  goods,  no  property  passes  to  the  pledgee  :  M'Combie  v. 
Davies  (7  East,  5),  Daubigny  v.  Duval  (5  T.  R.  604). 

Then,  with  respect  to  the  question  of  fraudulent  preference  :  the  summing  up  of 
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the  learned  judge  was  in  accordance  with  that  in  Cook  v.  Rogers  (7  Bing.  439),  where 
Tindal,  C.  J.,  told  the  jury  to  consider  whether  the  payment  was  made  voluntarily  or 
in  consequence  of  any  threat  from  the  creditor.  [Parke,  B.  Mogg  v.  Baker  (4  M.  & 
W.  348)  decided  that  it  is  not  necessary  that  there  should  have  been  any  pressure  on 
the  part  of  the  creditor,  or  apprehension  on  the  part  of  the  insolvent,  that  he  would 
be  in  a  worse  condition  by  not  making  the  payment.  Rolfe,  B.  If  the  law  be,  that 
anything  in  the  nature  of  a  request  which  emanates  from  the  creditor  is  sufficient, 
then  m/ ruling  was  incorrect,  for  it  was  calculated  to  convey  the  impression  that  there 
would  be  a  fraudulent  preference  unless  payment  was  demanded  with  importunity  and 
pressure,  not  requested  as  a  matter  of  favour.]  It  is  a  question  for  the  jury  to  consider 
whether  the  payment  was  made  bona  fide  and  in  consequence  of  the  request,  or  volun- 
tarily and  in  fraud  of  the  body  of  creditors  :  Cook  v.  Pritchard  (5  M.  &  G.  329).  The  rule 
of  law  which  forbids  a  trader  on  the  eve  of  bankruptcy  to  prefer  a  particular  creditor, 
conflicts  with  another  rule,  namely,  that  the  law  favours  a  diligent  creditor. 
Although,  therefore,  it  is  the  duty  of  the  trader,  so  far  as  his  voluntary  act  is  con- 
cerned, to  take  care  that  his  property  is  [705]  equally  distiibuted  amongst  his 
creditors,  it  is  still  competent  for  a  particular  cieditor  to  demand  payment  of  his 
debt,  and  the  payment  made  in  consequence  of  such  demand  is  valid :  1  Deacon's 
Bankrupt  Law,  p.  446  ;  Mwcian  v.  Brundrcli  (5  B.  &  Ad.  289).  [Parke,  B.,  referred  to 
Aldred  v.  Consfahle  (4  Q.  B.'674).] 

The  Attorney-General  (Watson,  J.  Henderson,  and  Atherton  with  him),  in  support 
of  the  rule.  It  is  conceded  that  a  delivery  on  board  the  vendee's  ship,  when  unex- 
plained, is  a  delivery  to  the  vendee ;  but  the  bill  of  lading  is  the  written  contract, 
and  is  conclusive  to  prove  with  what  intent  the  goods  were  delivered.  I'ohtlink  v. 
Inglis  (3  East,  381)  shews  that  it  would  have  made  no  difference  if  the  freight  had 
been  payable  by  the  consignees.  Neither  is  the  case  altered  by  the  bill  of  lading 
containing  the  words  "  freight  free,"  for  that  is  a  contract  made  by  the  master  without 
the  authority  of  the  ship-owner,  and  the  latter  may  recover  the  freight  on  a  quantum 
meruit:  per  Mansfield,  C.  J.,  in  Ikwell  v.  Mo.von  (1  Taunt.  391).  At  what  period  did 
the  delivery  operate  1  Certainly  not  at  the  time  of  posting  the  letter  containing  the 
indorsed  bill  of  lading;  Alderson  v.  Temple  (4  Burr.  2235).  If  the  mere  parting  with 
the  control  of  a  bill  of  lading  vested  the  property  in  the  consignee,  there  never  could 
be  any  stoppage  in  transitu.  Although  the  consignors  acquired  new  rights  under 
the  agreement,  they  are  only  in  the  same  situation  as  unpaid  vendors  who  had  stopped 
in  transitu.  The  better  opinion  now  is,  that  the  effect  of  a  stoppage  in  transitu  is 
not  to  rescind  the  contract,  but  only  to  place  the  vendor  in  the  same  position  as  if 
he  had  not  parted  with  the  possession  of  the  goods  :  Wentworth  v.  Outhwaite  ( 1 0  M.  &  W. 
436).     [He  was  then  stopped  by  the  Court.] 

[706]  Parke,  B.  We  ai'e  all  of  opinion  that  there  must  be  a  new  trial,  the 
question  of  fraudulent  preference  not  having  been  correctly  submitted  to  the  jury. 
We  will,  however,  give  a  judgment  in  writing,  explaining  our  views  of  the  important 
questions  of  commercial  law  which  have  been  so  fully  argued  before  us,  so  as  to 
prevent  the  necessity  of  an  appeal  (at  least  to  this  Court)  on  the  questions  of  law 
likely  to  arise  at  the  trial. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case  the  Court  have  already  intimated  their  opinion  that  the 
rule  must  be  absolute  for  a  new  trial,  on  the  ground  that  the  law  as  to  a  fraudulent 
preference  of  a  particular  creditor  had  been  laid  down  by  my  Brother  Rolfe  so  as  to 
operate  too  favourably  for  the  defendants,  the  assignees  of  the  bankrupts,  inasmuch  as 
his  statement  of  the  law  was  likely  to  lead  to  the  inference,  that  to  render  a  prefer- 
ence on  the  eye  of  bankruptcy  valid,  a  threat  or  pressure,  with  an  immediate  power 
of  rendering  it  available  by  taking  legal  steps,  was  necessary.  This  is  certainly  not 
so;  for  a  surety  for  the  bankrupt,  or  one  to  whom  a  debt  is  due,  but  not  payable, 
may  obtain  a  valid  preference,  though  he  has  no  present  power  of  proceeding  against 
the  baukiupt.  To  defeat  a  payment  or  transfer  made  to  a  creditor,  the  assignees 
must  shew  it  to  be  fraudulent  as  against  the  body  of  creditors  entitled  under  the  fiat, 
by  proving  it  to  be  voluntary  on  the  part  of  the  bankrupt,  and  in  contemplation  of 
his  bankruptcy ;  and  if  it  is  made  in  consequence  of  the  act  of  the  creditor,  it  is  not 
voluntary. 

On  the  new  trial  further  questions  may  arise,  which  were  much  discussed  before 
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us.  Lyon,  Schwind,  &  Co.,  the  correspondents  of  the  bankrupts  at  Rio,  purchased 
a  large  quantity  of  coliee  on  their  own  credit  principally,  but  in  [707]  part  with  funds 
supplied  by  the  bankrupts,  by  the  sale  in  the  Brazils  of  a  cargo  of  coals.  For  the 
amount  of  the  purchase  on  their  credit  they  drew  bills  on  the  bankrupts  and  the 
coffee  they  shipped  on  board  a  vessel  of  the  bankrupts  at  Rio,  on  the  21st  of  September. 
An  invoice  was  made  out  stating  the  coffee  to  be  shipped  on  account  and  risk  of  the 
bankrupts,  and  transmitted  to  them  ;  but  Lyon,  Schwind,  &  Co.  procured  the  captain 
of  the  ship  to  sign  bills  of  lading,  making  the  coffee  deliverable  to  their  order  or 
assigns,  stating  the  goods  to  be  freight  free.  One  of  these  bills  they  indorsed  in 
blank,  and  transmitted  by  post  to  the  bankiupts  on  the  same  21st  of  September.  It 
arrived  in  Liverpool  on  the  12th  of  November,  at  which  time  the  bankrupts  had  com- 
mitted an  act  of  bankruptcy.  At  the  end  of  September  A.  W.  Lyon,  the  agent  in 
England  of  Lyon,  Schwind,  &  Co.,  asked  one  of  the  bankrupts,  the  principal  partner, 
to  cause  the  bill  of  lading  to  be  placed  in  third  hands  to  secure  the  bills  drawn  on 
account  of  the  purchase,  to  which  he  agreed.  On  the  16th  of  October  the  bankrupt 
gave  a  written  older  to  that  effect,  and  on  the  ]  2th  of  November,  after  the  act  of 
bankruptcy  (which  was  on  the  11th),  the  bills  of  lading  arrived,  and  were  in  pursuance 
of  the  above  mentioned  agreement,  delivered  to  Lyon  for  the  above  mentioned  purpose, 
who  afterwards  pledged  them  for  a  large  advance  with  the  plaintiffs,  merchants  at 
Rotterdam.  The  cargo  having  afterwards  arrived,  the  assignees  got  possession  of 
it ;  and  an  action  of  trover  was  brought  by  the  plaintiffs,  the  indorsees  of  the  bills  of 
lading. 

Some  questions  arising  upon  the  facts  of  which  an  outline  has  been  given,  it  may 
be  necessary  to  determine  on  the  new  trial,  besides  the  question  of  fraudulent  prefer- 
ence, to  which  the  attention  of  the  Court  and  jury  was  chiefly  directed  upon  the 
last  trial. 

The  principal  questions  are,  whether  Lyon,  Schwind,  &  Co.  had  a  right  of  stoppage 
in  transitu  when  the  agreement  [708]  of  A.  W.  Lyon  with  the  bankrupts  took  place  ; 
or  whether  it  was  then  competent  to  the  bankrupts,  though  voluntary  and  in  con- 
templation of  bankruptcy,  to  rescind  the  contract  of  purchase,  as  being  still  unexecuted 
by  actual  or  constructive  delivery,  on  the  principle  on  which  the  case  of  Atkins  v. 
Bannck  was  supported,  and  on  which  many  subsequent  cases  have  proceeded. 

The  answer  to  these  questions  depends  upon  one  fact,  whether  the  coffee  was  put 
on  board  to  be  carried  for  and  on  the  account  and  risk  of  the  bankrupts  or  not.  If 
it  was,  the  delivery  on  board  put  an  end  to  the  right  of  stopping  in  transitu,  for  the 
delivery  on  the  vendee's  own  ship  is  a  final  delivery  at  the  place  of  destination, 
especially  where,  as  in  this  case,  its  final  port  of  discharge  was  not  then  determined, 
and  it  required  further  orders  at  Cork  to  give  the  vessel  its  destination.  On  that 
supposition  the  goods  were  at  their  journey's  end ;  for,  to  adopt  the  definition  of 
Mr.  Paley  (Principal  and  Agent,  352),  it  was  not  intended  necessarily  that  they  should 
ever  come  otherwise  into  the  possession  of  the  buyer  than  by  being  in  that  of  the 
agent  for  carrying,  the  master.  Now,  whether  they  were  delivered  on  board  to  be 
carried  for  the  vendee,  (for  no  doubt  Lyon,  Schwind,  &  Co.  have  the  rights  of  vendors, 
and  may  consider  the  bankrupts  as  their  vendees)  depends  very  much  on  the  form  of 
the  bill  of  lading.  We  had  to  consider  that  question  in  the  case  of  Ellershav:  v.  Magninc 
(22  April,  184.3),  unfortunately  not  reported,  and  lately  in  that  of  IFait  v.  Baker, 
in  which  case  the  fact  of  making  the  bill  of  lading  deliverable  to  the  order  of  the 
consignor  was  properly  held  decisive  to  shew  that  no  property  passed  to  the  consignee, 
it  being  clearly  intended  by  the  consignor  to  preserve  his  title  to  the  goods  until  he 
did  a  further  act.  The  contract  for  carriage,  which  the  bill  of  lading  is,  is  made 
expressly  with  the  consignor,  and  he  no  doubt  [709]  might  sue  upon  it,  though  in 
making  it  he  w-as  really  acting  as  agent  of  and  for  the  consignee.  But  if  he  made  it 
as  agent  for  and  on  behalf  of  the  consignee,  the  consignee  also,  as  being  the  real 
principal,  might  sue,  if  there  had  been  a  breach  of  the  contract  to  carry.  Notwith- 
standing the  form  of  the  bill  of  lading,  therefore,  the  contract  may  have  been  really 
made  on  behalf  of  the  vendee,  though  prima  facie  it  is  made  on  behalf  of  the  vendor ; 
and  it  is  a  question  for  the  jury,  to  be  decided  on  the  evidence,  looking  at  the  form 
of  the  bill  of  lading,  particularly  noticing  that  it  is  made  freight  free,  and  the  language 
of  the  in\oice,  and  the  immediate  transfer  of  the  bill  of  lading  to  the  bankrupts,  and 
other  facts,  whether  the  goods  were  not  really  delivered  on  board  to  be  carried  for 
and  on  account  and  at  the  risk  of  the  bankrupts.     If  they  were,  they  had  arrived  at 
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their  journey '.s  end  when  they  were  delivered  on  board,  .and  the  right  of  stopping  in 
transitu,  and  also  the  power  of  rescinding  by  the  bankrupts,  so  as  to  defeat  the  rights 
of  their  creditors,  were  both  at  an  end. 

But  if  the  jury  should  think,  from  the  form  of  the  bill  of  lading,  that  it  was 
intended  to  preserve  the  light  of  the  unpaid  vendors,  until  some  further  act  was  done 
by  transferrin"  the  bill  of  lading,  (in  which  case  the  vendors  alone  could  have  sued 
for  any  breach  of  the  contract  to  carry  and  deliver  the  goods,)  the  right  to  stop  the 
"oodsin  transitu,  and  also  the  power  of  rescinding,  would  continue  till  the  bill  of 
lading,  indorsed,  reached  the  hands  of  the  bankrupt.  In  the  latter  case,  as  it  was 
competent  to  the  bankrupts  to  have  rescinded  the  contract  altogether,  and  placed 
Lyon,  Schwind,  &  Co.  in  their  original  position,  by  giving  back  the  goods,  we  think 
it  was  competent  also  to  them  to  make  the  agreement  which  they  did  make,  namely, 
to  place  them  in  the  situation  of  vendors  to  whom  the  whole  price  had  not  been  paid, 
and  give  them  a  lien  on  the  whole  for  the  part  not  paid. 

[710]  Two  other  points  remain  to  be  considered.  If  the  jury  should  be  of  opinion 
that  the  delivery  at  Kio  was  final,  and  therefore  that  there  was  no  right  of  stoppage 
in  transitu,  nor  rescinding  the  contract,  it  may  be  that  the  agent  of  Lyon,  Schwind, 
&  Co.  supposed  that  the  rights  existed,  or  that  they  were  fairly  disputable ;  and  it 
may  be  that  the  bankrupts,  or  rather  the  bankrupt  who  agreed  to  return  the  bills  of 
lading  to  A.  W.  Lyon,  so  supposed.  Either  of  these  circumstances  would  materially 
influence  the  decision  of  the  question,  whether  that  transaction  was  a  fraudulent 
preference  or  not,  and  ought  to  be  submitted  to  the  jury. 

Another  question  also,  supposing  all  these  points  to  be  decided  for  the  plaintiffs, 
was  raised  for  the  defendants,  namely,  that  the  transfer  of  the  bills  of  lading  did  not 
authorise  A.  W.  Lyon  to  pledge  them  with  the  plaintiffs,  so  as  to  give  a  title  to  them, 
even  for  a  valuable  consideration.  This  will  be  for  the  decision  of  the  jury,  and 
depend  upon  their  view  of  the  agreement  to  place  the  bills  of  lading  in  Lyon's  hands, 
whether  it  was  meant  to  be  a  mere  deposit  or  pledge,  to  be  kept  in  his  hands,  or  it 
was  intended  that  he  should  tiansfer  them  in  order  to  raise  mone^'  for  the  payment 
of  the  bills. 

All  these  questions,  which  we  have  stated  at  length  in  order  to  a  final  decision  of 
this  case,  which  is  of  so  much  importance  to  the  parties,  in  a  pecuniary  point  of  view, 
must  be  left  to  the  jury. 

Rule  absolute. 

The  cause  was  again  tried  at  the  Summer  Assizes,  1848,  before  Erie,  J.,  who  left 
the  several  questions  to  the  jury,  in  accordance  with  the  above  judgment.  The 
defendants'  counsel  tendered  a  bill  of  exceptions ;  but  the  jury  having  found  for  the 
defendants  on  the  question,  whether  the  goods  were  delivered  on  board  for  and  on 
account  and  at  the  risk  of  the  bankrupts,  and  also  on  the  question  of  fraudu-[711]- 
lent  preference,  a  general  verdict  was  entered  for  the  defendant ;  and  in  Michaelmas 
Term,  1848,  the  Court  refused  a  motion  by  the  Attorney-General  for  a  new  trial. 

KiDLEY  V.  The  Plymouth,  Stonehouse,  and  Devonport  Grinding  and  Baking 
Company.  The  Kingsbridge  Flour  Mill  Company  v.  Same.  June  29, 
1848. — Joint-stock  companies  completely  registered  under  the  7  &  8  Vict.  c.  110, 
are  bound  by  contracts  made  by  a  competent  board  of  directors,  though  not 
under  seal,  or  made  in  compliance  with  the  requisites  of  the  44th  section  ;  though 
semble,  they  cannot  enforce  such  contracts. — But  persons  seeking  to  render 
those  companies  liable  on  contracts  made  with  the  directoi-s,  must  shew  their 
authoiity  to  bind  the  Company,  either  by  the  production  of  the  registered  deed 
of  settlement,  or  by  proof  that  the  body  of  shareholders  authorised  particular 
individuals  to  make  contracts  binding  on  the  Company.  A  ratification  or 
admission  by  a  competent  board  of  directors  will  bind  the  Company. 

[S.  C.  17  L.  J.  Ex.  252  ;  12  Jur.  542.     Distinguished,  Sviith  v.  Hull  Glass  Company, 

1849,  8C.  B.  668.] 

Assumpsit.  The  first  count  of  the  declaration  stated  that  the  Company,  before 
and  at  the  time  of  making  of  the  promise,  &c.,  was  a  joint-stock  company,  completely 
registered  and  incorporated  according  to  and  by  virtue  of  the  provisions  of  the  7  &  8 
Vict.  c.  110,  intituled  &c.  :  that  the  complete   registration  of  which  Company  was 
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duly  certified  according  to  the  provisions  of  the  same  act,  by  the  Registrar  of  joint- 
stock  companies  :  that  the  Company  held  certain  premises,  as  tenant  to  one  J.  Bickford, 
at  the  yearly  rent  of  301. ;  and  in  consideration  that  the  plaintiff',  at  the  request  of  the 
Company,  had  become  tenant  to  the  Company  of  those  premises,  at  the  rent  of  51. 
per  quarter,  the  Company  promised  the  plaintiff,  that,  so  long  as  they  continued 
tenant  to  J.  Bickford,  and  so  long  as  the  plaintiff'  continued  tenant  to  them,  they 
would  indemnify  and  save  him  harmless  from  and  against  the  payment  of  any  of  the 
rent  so  payable  to  J.  Bickford,  over  and  above  the  amount  of  rent  payable  to  them 
which  might  from  time  to  time  be  due  and  in  arrear,  and  from  and  against  any  distress 
or  costs,  charges,  damages,  or  expenses  which  should  or  might  be  made,  rise,  or 
happen  to  the  plaintiff',  for  or  by  reason  of  the  non-payment  of  the  rent,  from  and 
against  the  payment  whereof  the  Company  so  promised  to  indemnify  him.  Averment, 
that,  during  the  continuance  of  the  tenancies,  and  [712]  at  a  time  when  only  a  small 
part  of  the  rent  payable  to  the  Company  was  due  and  in  arrear,  the  Company, 
disregarding  their  promise,  would  not  indemnify  or  save  harmless  the  plaintiff",  by 
means  whereof  a  distress  was  made  by  J.  Bickford  on  divers  goods  and  chattels  of  the 
plaintiff'  then  being  in  and  upon  the  said  premises,  for  the  sum  of  371.  10s.,  then  due 
and  in  arrear  from  the  Company  to  J.  Bickford,  for  and  in  respect  of  the  rent  so  pay- 
able to  him,  and  the  plaintiff  was  compelled  to  pay  371.  10s.,  together  with  the  costs 
of  the  distress,  to  redeem  his  goods,  &c.     There  was  also  a  count  for  money  paid. 

The  defendants  pleaded,  first,  to  the  whole  declaration,  non  assurapserunt ;  secondly, 
to  the  first  count,  that  the  Company  did  not  hold  the  premises  as  tenants  to  J.  Bick- 
ford, at  the  yearly  rent  of  301.  ;  thirdly,  to  the  same  count,  that  the  plaintiff'  was  not 
damnified  modo  et  forma.     Upon  which  issues  were  joined. 

At  the  trial,  before  Wightman,  J.,  at  the  Devonshire  Spring  Assizes,  1848,  it 
appeared  that  the  defendants  were  a  joint-stock  company  completely  registered,  and 
consisting  of  eleven  directors.  In  the  month  of  December,  1846,  the  plaintiff'  took 
possession  of  certain  premises,  under  the  following  agreement : — 

"Stonehouse,  10th  December,  1846. 

"  Mr.  Henry  Eidley  agrees  to  take,  and  the  Grinding  and  Baking  Company  agree 
to  let  those  two  front  under  stores  situated  in  Newport-street,  Stonehouse,  with  right 
of  landing  all  goods  free  of  all  dues  on  the  same,  for  the  term  of  six  months  certain, 
with  liberty  to  occupy  for  twelve  months,  at  the  yearly  rental  in  full  of  201.  per  annum, 
the  aforesaid  rent  to  be  paid  quarterly,  and  three  months'  notice  to  be  given  by  either 
party  at  the  expiration  of  the  term  above  mentioned. 

"Signed,  for  the  Company, 

"Thomas  Ludd,  Secretary. 
"Henry  Eidley. 
"  Witness,  Edmond  Ford." 

[713]  The  attesting  witness.  Ford,  was  the  managing  director  of  the  Company. 
Ludd,  who  was  examined  as  a  witness,  said  that  he  entered  into  the  agreement  by 
the  authority  of  the  Company,  acting  as  their  secretary ;  and  he  produced  it  at  the 
next  board  meeting,  at  which,  however,  only  four  directors  were  present.  It  appeared 
that  Ludd  was  not  in  fact  appointed  secretary  until  after  the  agreement  was  signed. 
Ludd  also  stated,  that  he  had  heard  the  directors  speak  of  an  agreement  in  writing  with 
Bickford  for  a  tenancy.  On  the  15th  of  June,  1847,  Bickford  put  in  a  distress  upon 
the  plaintifl"s  goods  for  371.  10s.,  rent  due  from  the  Company,  when  the  plaintiff  paid 
that  amount  and  costs  in  order  to  redeem  his  goods.  On  the  same  evening  the 
plaintiff's  attorney  went  to  a  board  meeting  and  complained  of  the  distress,  when 
Ford,  who  was  then  chairman,  said  "They  were  very  soiry  that  Bickford  had  been 
hasty  ;  that  they  would  see  Bickford  next  morning ;  they  were  short  of  funds,  but 
would  arrange  by  paying  part  if  they  could."  No  other  evidence  was  offered  of  the 
tenancy  of  the  Company  to  Bickford. 

It  was  objected,  on  behalf  of  the  defendants,  first,  that,  being  a  corporation,  they 
could  not  contract  except  under  seal,  or,  at  all  events,  the  plaintiff'  was  bound  to  prove 
affirmatively  that  the  persons  making  the  contract  had  power  to  bind  the  shareholders  ; 
secondly,  that  Ludd  had  no  power  to  bind  the  defendants  by  the  agreement  which  he 
entered  into  ;  thirdly,  that  the  statements  of  the  directors  were  not  evidence  against 
the  Company  of  their  tenancy  under  Bickford,  which  ought  to  have  been  proved  by 
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the  written  agreement.  The  defendants  then  put  in  their  deed  of  settlement,  which 
was  objected  to  by  the  plaintiff  as  being  no  evidence  against  him.  By  this  deed  five 
directors  were  required  to  be  present  at  a  board  meeting.  The  leained  judge  directed 
a  verdict  for  the  plaintiff',  reserving  leave  for  the  defendants  to  move  to  enter  a  nonsuit. 

[714]  A  rule  nisi  having  been  obtained  accordingly^ 

Crowder  and  Greenwood  shewed  cause.  First,  a  joint-stock  company,  completely 
registered  under  the  7  &  8  Vict.  c.  110,  is  only  a  corporation  for  particular  purposes. 
That  is  evident  from  the  preamble  of  the  statute,  which  I'ecites  (amongst  other  things), 
that  it  is  expedient,  after  complete  legistration,  "  to  invest  such  companies  with  the 
qualities  and  incidents  of  corporations,  with  some  modifications  and  subject  to  certain 
conditions  and  regulations."  They  are  peculiarly  distinguished  from  ordinary  corpora- 
tions by  the  25th  section,  which  enacts,  that,  on  complete  registration  being  certified, 
the  shareholders  "shall  be  and  are  hereby  incorporated,  as  from  the  date  of  such 
certificate,  by  the  name  of  the  company,  as  set  forth  in  the  deed  of  settlement,  and  for 
the  purpose  of  carrying  on  the  trade  or  business  for  which  the  company  was  formed, 
but  only  according  to  the  provisions  of  this  act,  and  of  such  deed  as  aforesaid,  and 
for  the  purpose  of  suing  and  being  sued,  and  of  taking  and  enjoying  the  property  and 
effects  of  the  company,"  &c.,  "but  so  as  not  in  anywise  to  restrict  the  liability  of  any 
of  the  shareholders  of  the  company  under  any  judgment,  decree,  or  order  for  payment 
of  money,"  &c. ;  "  but  every  such  shareholder  shall,  in  respect  of  such  monies,  and 
subject  as  after-mentioned,  be  and  continue  liable  as  he  would  have  been  if  the  said 
company  had  not  been  incorporated."  The  44th  section,  which  regulates  contracts 
entered  into  on  behalf  of  these  companies,  (with  certain  exceptions,  not  material  to 
the  present  question),  enacts,  "that  every  such  contract  shall  be  in  writing,  and  signed 
by  two  at  least  of  the  directors  of  the  company  on  whose  behalf  the  same  shall  be 
entered  into,  and  sealed  with  the  common  seal  thereof,  or  signed  by  some  officer  of 
the  company  on  its  behalf,  to  be  thereunto  expressly  authorised  by  some  minute  or 
resolution  of  the  board  of  directors,  applying  to  the  particular  case;  and  that,  in  the 
[715]  absence  of  such  requisites,  or  of  any  of  them,  anj'  such  contract  shall  be  void 
and  ineffectual,  (except  as  against  the  company  on  whose  behalf  the  same  shall  have 
been  made)."  It  may  be  that  a  company  who  has  not  complied  with  the  requisites 
of  that  section  cannot  derive  any  benefit  from  the  contract ;  but  such  company  is, 
nevertheless,  liable  to  be  sued  upon  it.  It  would  be  unreasonable  to  introduce 
formalities,  by  omitting  which  the  company  might  be  enabled  to  avoid  their  contracts. 
[Parke,  B.  It  cannot  be  said  that  every  individual  member  has  power  to  bind  the 
Company  by  a  contract,  and  there  was  no  evidence  to  shew  that  these  directors  had 
any  authority.]  The  third  section  of  the  7  &  8  Vict.  c.  110,  defines  the  word 
"directors"  to  mean  "the  persons  having  the  direction,  conduct,  management,  or 
superintendence  of  the  affairs  of  a  company."  Here  the  agreement  was  made  with 
persons  holding  themselves  out  to  the  world  as  managers  of  the  Company,  and  who 
by  usage  act  for  the  general  body  of  shareholders.  Then,  as  to  the  objection  that 
Ludd  had  no  power  to  bind  the  Company  by  the  agreement.  [Parke,  B.  If  the 
board  had  power  to  demise,  there  is  evidence  that  they  impliedly  sanctioned  the 
agreement.  But  suppose  the  board  had  themselves  agreed  originally  to  demise,  the 
plaintiff  has  not  produced  the  evidence  necessary  to  shew  their  authority  to  bind  the 
Company.]  With  respect  to  the  last  point,  the  language  of  the  chairman,  when  the 
plaintiff's  attorney  complained  to  the  board  of  the  distress,  is  evidence  of  an  existing 
tenancy,  and  a  liability  in  respect  of  it.  [Parke,  B.  It  is  no  evidence  in  support  of 
the  first  count,  for  there  is  an  issue  upon  the  precise  terms  of  the  holding.  It  may, 
however,  be  some  evidence  under  the  count  for  money  paid  ;  for,  if  the  board  had 
power  to  bind  the  Company,  they  might  make  admissions  which,  on  the  authority 
of  Slatkrie  v.  Poolci/  (6  M.  &  W.  664),  would  render  other  [716]  proof  unnecessary. 
It  was,  therefore,  some  evidence  to  go  to  the  jury  of  a  promise  by  the  board  to  recom- 
pense the  plaintiff'  for  the  distress.] 

Butt,  (with  whom  was  Collier),  in  support  of  the  rule,  argued  that  the  agreement 
was  not  a  matter  connected  with  the  business  for  which  the  Company  was  incorporated, 
and  that  the  plaintiff'  was  bound  to  shew  that  the  requisites  of  the  44th  section  of  the 
7  &  8  Vict.  c.  110  had  been  complied  with,  or  at  least  to  give  some  proof  that  the 
persons  acting  as  directors  had  authority  to  bind  the  Company  ;  which  might  be  done 
by  producing  the  copy  of  the  deed  of  settlement,  which  is,  by  the  7th  section  of  that 
act,  requued  to  be  registered.     [He  was  then  stopped  by  the'Court.] 
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Parke,  B.  The  rule  must  be  absolute.  With  regard  to  the  first  objection,  I  am 
satisfied  that,  under  this  act  of  Parliament,  these  quasi  corporations  are  bound  by 
their  contracts,  though  not  under  seal,  and  though  they  have  not  complied  with  the 
requisites  of  the  -iith  section.  That  section  contains  a  clause,  "that,  in  the  absence 
of  such  requisites,  or  any  of  them,  such  contract  shall  be  void  and  ineffectual,  except 
as  against  the  company  on  whose  behalf  the  same  shall  have  been  made."  If,  then, 
this  contract  has  in  fact  been  made  by  the  Company,  they  cannot  object  that  it  was 
not  under  seal ;  but  it  is  competent  for  them  to  say  that"  the  contiact  was  not  made 
by  their  agents  ha^^ng  authority  to  bind  them.  In  an  ordinary  partnership,  at  common 
law  and  by  usage  of  trade,  one  partner  has  power  to  bind  his  copartners  in  all  contracts 
within  the  scope  of  the  partnership  dealing.  But,  with  regard  to  these  joint-stock 
companies,  which  are  for  some  purposes  a  partnership  consisting  of  a  great  number 
of  individuals,  the  same  rule  does  not  appl}^ ;  for  instance,  one  member  could  not 
bind  the  Company  by  signing  a  bill  of  exchange,  [717]  or  intering  into  other  similar 
contracts.  The  question  then  is,  who  has  authority  to  bind  them?  Now,  the  7  &  8 
Vict.  c.  110,  s.  7,  provides,  that  there  shall  be  no  complete  registration  of  such  a  joint- 
stock  company  until  a  copy  of  their  deed  of  settlement  shall  have  been  delivered 
to  the  Registrar  of  joint-stock  companies.  It  is,  therefore,  competent  to  every  person 
dealing  with  such  a  company  to  ascertain  the  objects  of  the  company,  for  the  deed 
must  specify  them,  and  also  who  the  directors  are ;  and  any  person  may  find  in  that 
deed  the  duties  of  the  directors  and  their  powers  as  between  them  and  the  company. 
Therefore,  every  person  seeking  to  bind  the  company  by  a  contract  with  the  directors, 
must  give  some  proof  of  their  authority.  I  perfectly  agree  that  the  liability  of  the 
company  may  be  shewn  without  producing  the  original  deed,  or  a  copy  of  it,  provided 
it  be  shewn  that  all  persons  who  formed  the  company  had  sanctioned  any  particular 
individuals  entering  into  contracts  to  bind  them ;  if  there  were  any  proof  of  such 
authorit}',  no  doubt  the  company  would  be  bound.  This  case  fails,  because  it  is  not 
shewn  that  the  persons  who  entered  into  the  contract,  that  is,  the  directors  present 
at  the  board  meeting,  when  there  was  some  evidence  of  their  sanctioning  the  agree- 
ment, were  competent  to  bind  the  Company.  It  is  said  that  there  is  some  usage  of 
trade,  that  the  directors  of  these  companies  shall  bind  them.  That  must  depend  on 
the  particular  terms  upon  which  the  business  of  the  company  is  carried  on ;  and  no 
evidence  has  been  given  on  that  subject.  Therefore,  in  the  first  place,  the  plaintiff 
has  failed  in  shewing  a  competent  authority  to  enter  into  the  contract ;  and  when 
the  deed  is  produced,  it  appears  that  the  directors  present  at  the  meeting  when  the 
agreement  was  by  implication  sanctioned,  were  not  of  a  sufficient  number  to  bind  the 
rest  of  the  shareholders ;  and  unless  all  are  bound,  the  action  cannot  be  maintained. 
With  respect  to  the  agreement  itself,  although  Ludd,  who  [718]  signed  it,  was  not 
at  that  time  secretary,  still  it  was  clearly  entered  into  on  behalf  of  the  Company, 
and  if  it  had  been  sanctioned  by  the  number  of  directors  sufficient  to  enter  into  con- 
tracts, it  would  have  bound  the  Company.  But  it  appears  to  have  been  sanctioned 
at  a  board  meeting,  at  which  the  requisite  number  of  directors  were  not  present ;  and 
consequently  the  defendants  are  not  bound  by  it. 

Platt,  B.  I  am  of  the  same  opinion.  Had  there  been  a  contract  under  seal,  it 
might  have  been  taken  for  granted  that  the  persons  who  caused  the  seal  to  be  impressed 
on  the  particular  instrument  had  authority  to  bind  the  Company.  That,  however, 
is  not  the  case  here  ;  consequently,  it  was  necessary  to  shew  that  the  contract  was 
entered  into  by  a  number  of  the  governing  body  competent  to  bind  the  Company. 

liule  absolute. 

The  Kingsbridge  Flour  Mill  Company  v.  The  Plymouth,  Stonehouse,  and 
Devonport  Grinding  and  Baking  Company.     1848. 

This  was  another  action  against  the  same  Company  for  flour  supplied  by  order  of 
the  secretary  ;  and  a  board  of  directors,  consisting  of  less  than  five  persons,  had 
acknowledged  the  debt. 

Crowder  appeared  to  shew  cause,  and  attempted  to  distinguish  this  case  from  the 
preceding,  inasmuch  as  the  flour  had  been  consumed  on  the  premises  of  the  Company, 
and  in  the  course  of  their  trade.  [Parke,  B.  You  cannot  make  persons  liable  as 
contracting  parties  without  [719]  shewing  that  they  directly  or  indirectly  authorised 
the  contract.     Now,  according  to  the  terras  of  the  deed,  it  would  have  been  sufficient 
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if  five  directors  had  authorised  the  secretary  or  a  servant  to  purchase  the  flour,  or  if 
they  had  ratified  the  acts  of  those  who  did  order  it.     But  no  such  proof  is  given. 
The  rule  must,  therefore,  be  absolute  to  enter  a  nonsuit.] 
Rule  absolute. 

Allen  v.  Edmundson.  June  28,  1848.— The  holder  of  an  overdue  bill  of  exchange 
went  during  business  hours  to  the  counting-house  of  the  drawer,  for  the  purpose 
of  giving  notice  of  dishonour,  and  finding  the  counting-house  shut,  he  knocked 
at  the  door,  and  no  one  answering,  he  came  away  without  leaving  any  notice  :— 
Held,  that  these  facts  did  not  support  an  allegation  of  due  notice,  but  were 
equivalent  to  a  dispensation  of  notice,  and  ought  to  have  been  so  pleaded.— - 
Semble,  that  the  holder  might  have  treated  the  absence  of  the  drawer  from  his 
place  of  business  as  an  excuse  for  delivery  of  notice  on  the  proper  day,  and  that 
a  delivery  at  the  first  opportunity,  on  a  subsequent  day,  would  have  supported 
an  averment  of  due  notice. 

[S.  C.  17  L.  J.  Ex.  291.     Referred  to,  Stmhhj  v.  Becsty,  1889,  60  L.  T.  6i9.] 

Debt  for  goods  sold,  &c.  Plea :  that  the  defendant  drew  a  bill  of  exchange,  and 
indorsed  it  to  the  plaintiff  on  account  of  the  debt;  that  the  bill  was^dishonoured  ;  and 
"although  the  time  for  giving  due  notice  of  dishonour  had  elapsed  before  the  com- 
mencement of  the  suit,  and  although  such  notice  might  have  been  given,  yet  the 
defendant  had  not  at  that  time,  nor  at  any  time  thereafter,  had  due  notice  of  the 
dishonour  of  the  bill."  Eeplication,  that  the  defendant  had  due  notice ;  upon  which 
issue  was  joined. 

At  the  trial,  before  Rolfe,  B.,  at  the  Liverpool  Spring  Assizes,  1848,  it  appeared 
that  both  the  plaintift' and  defendant  resided  in  Manchester.  The  bill  was  dishonoured 
in  London,  on  Saturday,  the  2ud  of  October,  and  was  sent  from  London  on  the 
following  Monday,  and  received  by  the  plaintiff,  in  Manchester,  on  Tuesday  the  5th 
of  October.  On  the  same  day  the  plaintiflf  sent  it,  during  business  hours,  to  the 
defendant's  counting-house.  The  messenger  found  it  shut  up ;  he  knocked  at  the 
door  of  the  counting-house,  and  no  one  answering,  he  came  away.  On  the  following 
day  he  again  went,  and  found  nobody  there  but  a  boy,  playing  on  the  stairs,  who 
said  he  was  the  son  of  the  defendant,  and  that  his  father  was  in  London.  No  notice 
[720]  was  left  with  this  boy.  On  the  Monday  following,  the  plaintiff  served  the 
defendant  with  formal  notice  of  dishonour,  when  he  said  it  was  too  late.  The  boy, 
who  was  called  as  a  witness  for  the  defendant,  said  that  his  father  went  to  London  on 
the  Tuesday,  and  returned  on  the  following  Monday,  and  that,  during  his  absence,  the 
witness  remained  in  charge  of  the  counting-house,  and  was  constantly  there  during  the 
hours  of  business.  He  also  said,  that  if  any  notice  had  been  left  with  him  he  would 
have  forwarded  it  to  his  father.  The  plaintitt's  counsel  relied  upon  Crosse  v.  Smith 
(1  M.  &  Sel.  545)  as  an  authority  to  shew  that  the  knocking  at  the  counting-house 
door  on  the  Tuesday,  was,  in  point  of  law,  notice  of  dishonour.  The  learned  judge 
told  the  jury  to  find  for  the  plaintiff,  if  they  believed  that  he  sent  to  the  defendant's 
place  of  business,  during  business  hours,  for  the  purpose  of  giving  notice  of  dishonour, 
and  the  messenger  knocked,  and  found  no  one  there.  The' jury  having  found  for  the 
plaintiff',  leave  was  reserved  for  the  defendant  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  there  was  no  evidence  of  notice  of  dishonour. 

A  rule  nisi  having  been  obtained  accordingly, 

Athei'ton  shewed  cause.  The  facts  proved  support  the  averment  of  notice.  It 
will  probably  be  argued  that  such  averment  can  only  be  proved  by  a  notice  in  fact, 
either  verbal  or  in  writing ;  but  that  is  not  so.  The  notice  might  have  been  sent  by 
post,  or,  the  place  of  business  being  closed,  put  through  the  door ;  in  which  cases 
the  defendant  might  have  been  able  to  shew  that  it  never  reached  him.  That  circum- 
stance, however,  would  not  negative  the  averment  of  notice,  which  renders  it  evident 
that  notice  does  not  mean  something  which  has  come  to  the  knowledge  of  the  party, 
but  the  doing  certain  acts  which  the  law  recog-[721]-nises  as  notice.  Here  what  the 
plaintiff  did  was  clearly  equivalent  to  notice.  If  the  facts  had  been  set  out  specially 
ni  a  plea,  it  would  have  been  bad  as  a  statement  of  evidence  in  support  of  an  averment 
of  notice.  It  is  admitted  that  it  would  have  been  sufficient  to  have  left  the  notice 
with  any  person  at  the  defendant's  place  of  business.     [Parke,  B.     In  Hunseyo  v. 
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Cowrie  (2  M.  &  \V.  348),  we  held  that  a  notice  left  with  the  drawer's  wife,  at  bis  house, 
was  sufficient.]  In  this  case,  if  the  party  had  gone  through  the  idle  ceremony  of 
speaking  the  notice,  that  would  have  amounted  to  no  more  than  what  was  done. 
Crosse  v.  Siiuth  (1  M.  &  Sel.  545)  expressly  decided,  that  notice  to  the  drawers  of  a 
bill,  by  sending  to  their  counting-house  during  the  hours  of  business  on  two  successive 
days,  knocking  there  and  making  noise  sufficient  to  be  heard  by  persons  within,  and 
waiting  there  several  minutes,  the  inner  door  of  the  counting-house  being  locked,  was 
sufficient,  without  leaving  a  notice  in  writing  or  sending  by  the  post.  There  Lord 
Ellenborough  refers  to  a  case  of  Goldsmith  v.  Bland,  before  Lord  Eldon,  where  the 
only  notice  was  by  a  clerk,  "  who  went  to  the  counting-house  of  the  iudorser,  found 
the  counting-house  shut  up  and  no  person  there,  saw  a  servant  girl,  who  said  nobody 
was  in  the  way,  and  he  then  returned,  without  leaving  any  message.  Lord  Eldon 
told  the  jury,  that  if  they  thought  the  indorser  was  bound  to  have  somebody  there, 
the  notice  was  regular."  Li  the  case  of  a  foreign  bill,  if  a  notary  went  to  present  it 
at  the  proper  hours  of  business,  and  found  the  counting-house  closed,  he  would 
protest  it  for  non-payment  (Chitty  on  Bills,  9th  edit.,  455) ;  but  in  an  action  on  such 
bill,  special  circumstances  would  not  be  stated,  but  the  only  allegation  would  be  that 
the  party  had  notice  of  dishonour.  [Piatt,  B.,  referred  to  Firth  v.  Thrush  (8  B. 
&  C.  387).] 

Martin,  contra.  Notice  of  dishonour  means  a  commu-[722]-nication  to  the  party 
that  the  bill  is  unpaid,  coupled  with  a  demand  for  payment.  Then  how  can  circum- 
stances shewing  that  no  notice  was  given,  because  it  could  not  be  given,  prove  the  allega- 
tion that  notice  was  given  ?  If  the  facts  amount  to  a  dispensation  of  notice,  the  plaintiff 
should  have  replied  it :  Burgh  v.  Legg  (5  M.  &  W.  418).  Under  this  allegation  he  is 
bound  to  prove  a  notice  in  fact.  [Alderson,  B.  In  Carter  v.  Flower  (16  M.  &  W. 
749),  the  Court  say,  "It  is  clear  that,  if  no  notice  has  been  given  at  any  time,  the 
excuse  ought  to  be  set  out  on  the  record ;  if  it  has  been  given,  but  at  a  time  when 
it  would  be  too  late  in  the  usual  course,  the  matter  of  excuse  might  probably  be  used 
to  shew  that  it  was,  under  the  circumstances,  in  a  reasonable  time ;  but,  if  not  given 
at  all,  the  record  must  state  a  sufficient  excuse."]  In  Crosse  v.  Smith,  the  present 
point  did  not  arise;  for,  under  the  old  system  of  pleading,  it  was  unnecessary  to 
decide  whether  the  facts  amounted  to  actual  notice,  or  a  dispensation  of  it. 

Parke,  B.  We  are  all  agreed  that  the  rule  ought  to  be  absolute  to  enter  a  nonsuit, 
but  the  plaintiff  may  have  a  new  trial  on  payment  of  costs.  The  point  for  considera- 
tion is,  whether  what  occurred  on  the  first  day,  on  going  to  the  defendant's  counting- 
house,  was,  in  point  of  law,  due  notice  within  the  meaning  of  the  allegation  in  the 
replication.  On  the  authority  of  Crosse  v.  Smith  (1  M.  &  Sel.  545),  my  Brother  Kolfe 
thought  it  was,  but  we  granted  a  rule  in  order  to  consider  whether  Crosse  v.  Smith 
went  to  that  extent,  and  whether  the  allegation  was  satisfied  by  the  proof.  Since 
the  case  of  Crosse  v.  Smith,  there  has  been  that  of  Solarle  v.  Palmer  (1  Bing.  N.  C.  194), 
a  solemn  decision  of  the  House  of  Lords,  which  has  been  followed  by  many  others,  in 
which,  though  the  strictness  of  the  rule  laid  down  in  Solarte  v.  Falmer  has  been 
modified,  particularly  by  this  [723]  Court,  in  Bailey  v.  Forter  (14  M.  &  W.  44),  still 
a  notice  of  dishonour  requires  a  certain  formal  intimation  that  the  bill  has  been  duly 
presented  and  not  paid,  and  that  the  party  giving  notice  means  to  hold  the  other 
party  liable.  That  latter  requisite,  according  to  subsequent  cases,  need  not  be  positive 
and  express,  because  it  is  implied  from  the  fact  of  the  bill  being  presented.  Both 
Crosse  v.  Smith,  and  the  prior  case  of  Goldsmith  v.  BUuul,  were  decided  before  the 
formalities  necessary  on  giving  notice  of  dishonour  were  settled  and  acted  on ;  and  in 
Crosse  v.  Smith  the  pleadings  were  not  such  as  to  make  it  necessary  for  the  Court  to 
distinguish  between  a  dispensation  of  due  notice  and  the  giving  of  due  notice.  In 
that  case.  Lord  Ellenborough  laid  down,  that  the  going  to  the  counting-house  during 
business  hours,  and  finding  no  one  there  to  receive  the  notice,  was  equivalent  to  a 
dispensation  of  notice,  since,  according  to  the  usage  of  trade,  a  merchant  who  puts  his 
name  to  a  bill  ought  to  be  ready  at  his  place  of  business  to  receive  notice  of  the  bill's 
dishonour.  In  fact,  he  engages  that  he  will,  by  himself  or  his  servant,  be  there; 
and  it  is  enough  for  the  party  who  has  to  give  intimation  of  dishonour,  to  go  to  that 
place,  and  be  ready  to  deliver  it.  If  the  merchant  be  not  there,  it  is  his  own  fault ; 
the  holder  has  done  all  that  is  required,  and  the  not  having  found  any  party  at  the 
place  of  business  to  receive  the  notice,  is  equivalent  to  a  dispensation  of  it.  Therefore, 
there  is  no  doubt  of  the  propriety  of  the  decision  of  Crosse  v.  Smith.  But  I  cannot 
Ex.  Div.  X.— 22* 
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accede  to  that  case,  so  far  as  to  make  the  act  of  going  and  knocking  at  the  door 
equivalent  to  actual  notice.  If  the  plaintiff  had  sent  a  written  notice  by  post,  or  had 
left  it  by  putting  it  through  the  door,  that  would  have  been  an  intimation  of  dishonour, 
in  proper  course  to  be  received  by  the  party  ;  or,  if  the  plaintiff  found  a  person  there 
and  delivered  a  verbal  notice,  that  would  have  been  enough.  But  if  he  [724]  does 
neither,  it  is  insufficient,  unless  the  facts  amount  to  a  dispensation  of  notice.  In  the 
present  case  the  allegation  in  the  replication  is  not  proved,  and  there  has  been  no 
intimation  of  dishonour  to  satisfy  the  issue.  That  allegation  means  that  the  plaintiff 
has  given  intimation  of  the  bill's  dishonour  in  the  way  in  which  he  ought  to  do, 
according  to  the  usual  custom  of  trade.  Now,  though  there  has  been  a  dispensation 
of  notice,  the  plaintiff  does  not  rely  on  that,  but  takes  issue  on  the  fact  of  notice. 
It  is  unnecessary  to  consider  whether  the  plaintiff  might  not  have  treated  the  absence 
of  the  party,  not  as  a  dispensation  from  giving  any  notice,  but  merely  as  an  excuse  for 
not  delivering  it  on  that  day — for  he  was  not  bound  to  go  more  than  once — and 
whether,  if  he  had  gone  the  day  after  and  delivered  it,  that  would  have  been  enough  ; 
for  that  point  was  not  taken  at  the  trial,  and  our  attention  is  confined  to  what  was 
done  on  the  first  day.  Perhaps,  if  the  plaintiff  had  gone  the  day  after  he  saw  the 
boy,  and  delivered  a  written  notice,  it  would  have  been  a  question  for  the  jury, 
whether  he  ought  not  to  have  left  a  notice  the  day  before,  when  he  found  a  person 
at  the  counting-house  to  receive  messages.  That  would  depend  upon  whether  the 
person  was  a  mere  boy,  or  a  clerk  who  kept  the  books.  If  he  chose  to  consider  the 
absence  of  the  party  from  his  counting-house  as  an  excuse  for  delaying  the  notice,  he 
might  treat  the  notice  on  Monday  as  due  notice,  provided  be  had  no  immediate 
opportunity  of  serving  a  better  notice.  That  would  again  leave  the  question  open, 
whether,  when  he  saw  the  boy,  he  might  not  have  delivered  a  better  notice.  But 
if  he  chooses  to  rely  on  the  attempt  on  the  first  day  as  an  excuse  for  notice  altogethei', 
the  pleadings  ought  so  to  have  stated  it.  The  rule  will,  therefore,  be  absolute  for  a 
new  trial,  on  payment  of  costs  of  the  trial  within  a  week,. the  plaintiff'  to  be  at  liberty 
to  amend  his  replication  on  payment  of  the  costs  of  the  amendment.  Otherwise,  a 
nonsuit  to  be  entered. 

[725]  Alderson,  B.  Solarte  v.  Pa/mer  decided  this  question  also,  when  it  decided 
that  a  notice  of  dishonour  required  a  statement  of  particular  matters.  It  is  impossible 
to  say  that  the  knocking  at  a  door  is  a  statement  of  one  thing  more  than  another.  The 
circumstances  must,  therefore,  amount  to  a  dispensation  of  notice,  and  ought  to  have 
been  pleaded  as  such. 

ROLFE,  B.  Since  the  case  of  Solarte  v.  Palmer,  the  expression,  "  notice  of  dishonour," 
means  something  beyond  mere  notice  :  there  must  be  a  demand  also.  It  is  clear  that 
knocking  at  a  door  cannot  be  a  demand. 

Platt,  B.,  concurred. 

Rule  absolute  accordingly. 

Elliott  v.^  The  South  Devon  Raii.way  Company.  June  28,  1848.— On  the  trial 
of  an  issue  whether  a  railway  was  passing  through  a  "  town  "  within  the  meaning 
of  the  Railway  Clauses  Consolidation  Act,  (8  &  9  Vict.  c.  20,  s.  11),  the  judge 
merely  told  the  jury  that  the  word  "town  "  was  to  be  understood  in  its  ordinary 
and  popular  sense:— Held,  a  misdirection,  inasmuch  as  the  judge  ought  to  have 
given  such  a  definition  of  the  word  "town"  as  would  have  enabled  the  jury  to 
decide  the  issue.  "  Town,"  in  that  act  means  a  collection  of  inhabited  houses  so 
near  to  each  other  that  they  may  reasonably  l)e  said  to  be  continuous,  and  the 
term  will  include  a  space  of  open  ground  surrounded  by  continuous  houses  ;  and, 
semble,  all  open  spaces  occupied  as  mere  accessaries  to  such  houses,  although  not 
so  surrounded. 

[S.  C.  5  Eailw.  Cas.  500;  17  L.  J.  Ex.  262;  12  Jur.  44-5.  Considered,  Lord 
Cannglon  v.  IFycomhe  Raihmy,  1868,  L.  R.  3  Ch.  App.  386.  Approved,  Dennis  v. 
Goldsmith,  1879,  40  L.  T.  328.] 

This  was  an  issue  directed  by  the  ViceChancellor  of  England,  to  trv  whether  the 
South  Devon  Railway,  in  deviating  from  the  level  in  ])a.ssing  over  land"  of  which  the 
planitift  was  the  owner  and  occupier,  was  passing  through  a  "  town,"  within  the  meaning 
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of  the  11th  section  of  the  Kailway  Clauses  Consolidation  Act,  8  it  9  Vict.  c.  20,  which 
enacts,  that,  "  in  making  the  railway,  it  shall  not  be  lawful  for  the  Company  to  deviate 
from  the  levels  of  the  railway,  as  referred  to  the  common  datum  line  clescribed  in  the 
section  approved  of  by  Parliament,  and  as  [726]  marked  on  the  same,  to  an}'  extent 
exceeding  in  any  place  five  feet,  or  in  passing  through  a  town,  village,  street,  or  land, 
continuously  built  upon,  two  feet,  without  the  previous  consent,  in  writing,  of  the 
owners  and  occupiers  of  the  land  in  which  such  deviation  is  intended  to  be  made." 

At  the  trial,  before  Wightman,  J.,  at  the  Exeter  Spring  Assizes,  1848,  it  appeared 
that  the  plaintiff  was  the  owner  and  occupier  of  certain  fields,  which,  a  few  years  ago, 
were  unquestionably  in  the  country.  The  town  of  Plymouth  had,  however,  considerably 
increased,  and  the  land  adjoining  the  plaintitt's  was  now  l)uilt  upon,  so  that  his  land 
was  on  three  sides  bounded  by  houses  and  streets.  On  the  fourth  side  it  was  bounded 
by  building  land,  not  yet  built  upon.  The  roads,  for  some  distance  beyond  the 
plaintitt's  land,  were  lighted,  paved,  and  watched  by  the  commissioners  acting  in 
execution  of  the  local  act,  5  Geo.  4,  c.  xxii.  Although  the  plaintiff's  land  was,  from  its 
situation,  very  likely  to  be  soon  built  upon,  and  was  of  great  value  as  building  land, 
it  was  as  yet  used  as  pasture  land.  By  the  Vice-Chancellor's  order  it  was  admitted, 
that  the  railway,  in  passing  over  the  plaintitt's  land,  had  deviated  from  the  level,  as 
referred  to  the  datum  line,  more  than  two  and  less  than  five  feet,  without  the  plaintifif's 
consent.  The  learned  judge  told  the  jury  that  the  word  "  town,"  as  used  in  the  act, 
was  to  be  understood  in  its  ordinary  and  popular  sense  ;  and  that  it  was  for  them  to 
decide  whether  the  plaintiff's  land  was  in  a  "  town,"  within  the  meaning  of  the  act 
of  Parliament ;  that  the  assessment  and  payment  of  i-ates  under  the  local  act  was  not 
a  test.  The  jury  found  that  the  railway  on  the  plaintiff''s  land  was  passing  through 
a  town,  within  the  meaning  of  the  act. 

A  rule  having  been  obtained,  calling  on  the  plaiutitf  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  misdirection  on  the  part  of  the  learned  judge  in 
not  properly  explaining  to  the  jury  the  meaning  of  the  word  "  town  :" 

[72'7]  Cockburn  and  Montague  Smith  shewed  cause.  The  word  "  town,"  in  the 
act  of  Parliament,  has  no  legal  or  technical  meaning,  but  is  used  in  its  ordinary  and 
popular  sense,  and  therefore  did  not  require  any  definition.  Whether  these  fields 
were  "town"  was  a  question  of  fact,  which  the  jury  were  as  competent  to  decide  as 
the  Court.  In  Johnson's  Dictionary,  "town"  is  said  to  be  "any  collection  of  houses 
larger  than  a  village."  [Alderson,  13.  It  is  where  a  great  body  of  people  within  a 
township  are  congiegated  together  in  houses.  It  means  land  continuously  built  upon. 
There  can  be  no  doubt  that  the  green  of  Grosvenor-square  is  in  "town."  So,  a 
railway  passing  through  the  Temple  Gardens  would  be  passing  through  a  town. 
Piatt,  B.  St.  James's  Park  is  in  "  town."]  The  word  is  used  in  contradistinction 
to  the  term  country.  This  piece  of  ground  is  rateable  under  the  5  Geo.  4, 
c.  xxii.,  "  for  better  paving,  lighting,  cleansing,  watching,  and  improving  the  town 
and  borough  of  Plymouth;"  the  105th  section  of  which  enables  the  commissioners 
to  assess  (amongst  other  things)  "  all  gardens,  tenements,  and  hereditaments 
adjoining  to  or  upon  any  of  the  streets,  lanes,  roads,  passages,  or  other  public 
places,  which  are  already  made  or  built,  or  which  shall  hereafter  be  made  or 
built,  within  the  populous  or  town  part  of  the  said  borough."  [Kolfe,  B.  The  case 
resemljles  Baddehy  v.  Gingell  (1  Exch.  319),  where  we  had  to  determine  whether 
certain  houses  were  "within  the  street,"  for  the  purpose  of  rating  them.  When  a 
word  used  in  an  act  of  Parliament  is  of  doubtful  import,  the  judge  ought  to  explain 
it.]  Suppose  any  question  arose  upon  the  word  "moor,"  in  an  act  of  Parliament, 
would  the  judge  be  bound  to  tell  the  jury  what,  in  point  of  fact,  a  moor  was? 
[Alderson,  B.  The  jury  should  have  been  told  that  the  meaning  of  the  statute  was, 
to  give  protection  to  persons  who  had  a  collection  of  houses  together  ;  and  that,  [728] 
putting  a  libei'al  construction  on  the  word  "town,"  they  should  see  whether  this  land 
was  fairly  within  the  ambit  of  a  collection  of  houses.  The  judge  need  not  give  an 
exact  definition  of  where  a  township  begins,  and  a  village  ends  ;  but  he  ought  to  give 
the  jury  intimation  of  what  their  attention  is  to  be  directed  to.  Rolfe,  B.  In  Co.  Lit. 
115  b.,  it  is  said,  "that  a  place  cannot  be  a  town  in  law,  unless  it  hath,  and  in  time 
past  hath  had,  a  church  and  celebration  of  divine  service,  sacraments,  and  burials."  No 
doubt  the  word  "  town"  in  this  act  means  something  dififerent  from  the  legal  acceptation; 
and  there  would  have  been  no  misdirection,  if  the  judge  had  laid  down  such  a  definition 
as  would  have  euabled  the  jury  to  come  to  a  correct  conclusion.]     The  learned  judge 
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called  the  attention  of  the  jury  to  the  facts  of  the  case,  and  left  it  to  them  to  say 
whether,  under  all  the  circumstances,  this  land  was  "  town." 

Kint;lake,  Serjt.,  in  support  of  the  rule.  The  272nd  section  of  the  Company's  Act 
(7  &  8  Vict.  c.  Ixviii.)  prohibits  any  deviation  from  the  levels,  "to  any  extent  exceeding 
in  any  place  five  feet,  or,  in  passing  through  towns,  two  feet,  without  the  consent  of 
the  owners,  lessees,  and  occupiers  of  the  land."  1  he  11th  section  of  the  Railway 
Clauses  Consolidation  Act  (S  &  9  Vict.  c.  26)  uses  the  words,  "  in  passing  through  a 
town,  village,  street,  or  land  continuously  built  upon."  Is,  then,  the  same  definition 
to  apply  to  each  subject-matter  different  in  its  nature  ?  If  a  town  varies  from  a  village, 
and  a  village  from  a  street,  it  becomes  a  question  whether  land  continuously  built  on, 
on  three  sides,  and  open  on  the  other,  is  a  "  town,  village,  street,  or  land  continuously 
built  on,"  within  the  meaning  of  the  act.  There  must  be  some  definition  applicable 
to  each  of  these  particular  subject-matters,  and  they  ought  to  be  defined,  notwithstand- 
ing the  definition  may  be  difiicult.  Whether  this  land  is  "town,"  is  a  mixed  question 
[729]  of  law  and  fact;  and  the  learned  judge  ought  to  have  explained  to  the  juiy 
what  "town"  is,  within  the  meaning  of  the  statute,  and  have  left  it  to  them  to  say 
whether  this  land  is  "  town  "  within  it.  The  proper  definition  is  a  place  within  the 
ambit  of  which  inhabitants  have  collected  for  the  purpose  of  residence.  That  would 
include  an  open  space  surrounded  with  houses,  such  as  Grosvenor-square,  but  not  the 
mere  suburbs  of  a  town.  The  learned  judge  ought  to  have  laid  down  some  rule  by 
which  the  jury  would  be  satisfied  that  this  land  was  "town"  within  the  meaning  of 
the  act.  In  the  absence  of  any  definition,  it  is  not  likely  that  the  jury  would  come 
to  a  correct  conclusion.  [Parke,  B.  In  the  city  of  York,  there  are  public  gardens 
within  the  walls.]  Here  the  railway  does  not  touch  a  house  or  cross  a  street  until 
after  it  has  left  the  plaintiff's  land. 

Pakke,  B.  There  must  be  a  new  trial.  The  learned  judge  was  certainly  not 
bound  to  define  the  meaning  of  the  word  "town,"  so  as  to  embrace  every  possible 
case,  yet  he  ought  to  have  given  a  definition  sufficient  to  enable  the  jury  to  decide 
the  present  question,  which  is,  whether  the  railway  can  be  considered  as  passing 
through  a  "  town,"  within  the  meaning  of  the  Act  of  Parliament.  It  would  appear 
that  the  word  "  town  "  is  not  to  be  understood  in  its  strict  legal  interpretation,  as  a 
township  having  a  church  or  a  constable,  but  a  place  containing  a  number  of  houses 
congregated  together — an  inhabited  spot  where  the  occupation  is  continuous.  No 
railway  entering  the  boundary  of  that  town  can  be  raised  two  feet  without  the  consent 
of  the  persons  through  whose  land  it  passes.  Does,  then,  this  railway  enter  the 
boundary  of  collected  masses  of  houses^  I  think  not.  But  it  is  a  question  for  the 
jury,  whether  this  open  space  is  continuously  surrounded  with  houses.  Such  a  space 
may  be  part  of  a  town,  although  not  built  upon,  if  there  are  masses  of  [730]  houses 
around  it;  as,  for  instance,  the  green  of  Grosvenor-square.  Unless,  therefore,  this 
piece  of  land  is  surrounded  with  houses,  so  that  the  railway,  in  passing  the  boundary 
of  it,  enters  masses  of  inhabited  houses,  the  case  is  not  within  the  act.  I  do  not  mean 
to  say  that  the  open  space  must  be  suri'ounded  with  houses  touching  each  other,  but 
only  continuously  surrounded  with  houses  in  the  popular  sense  of  the  word  "con- 
tinuous." There  ought  to  be  a  new  trial,  in  order  that  the  judge  may  define  the 
meaning  of  the  term  "  town  "  in  this  act  of  Parliament. 

Aldekson,  B.  I  am  of  the  same  opinion.  What  the  walls  of  towns  were  in 
ancient  times,  that  is,  a  boundary,  continuous  buildings  are  now.  By  continuous 
buildings  I  do  not  mean  buildings  which  touch  each  other,  but  buildings  so  reasonably 
near  that  the  inhabitants  may  be  considered  as  dwelling  together.  Within  the  ambit 
surrounded  by  such  houses  is  town,  and  when  the  railway  passes  through  that  ambit 
it  passes  through  town.  I  entertain  some  doubt  whether  this  space  is  town  :  it 
appears  to  me  country  land  extending  to  the  town,  and  not  town  itself. 

RotFE,  B.  The  verdict  in  this  case  is  wrong,  because  the  jury  have  not  been 
properly  directed  as  to  the  point  to  which  they  should  apply  their  attention.  The 
learned  judge  was  boimd  to  define  the  meaning  of  the  word  "  town  "  sufficiently,  for 
the  purpose  of  enabling  the  jury  to  decide  the  issue.  No  doubt  it  is  difficult  to  lay 
down  a  definition  which  would  meet  every  case.  At  first  I  thought  the  definition  of 
my  Brother  Parke  was  right,  but  it  occurred  to  me  that  in  foreign  towns  there  are 
what  they  call  a  "  place  " — a  parallelogram  of  ground,  with  houses  on  three  sides  only, 
and  on  the  fourth,  a  garden  cultivated  and  adorned  for  the  sake  of  these  houses,  but 
opening  upon  the  country.     Such  a  spot  would,  no  doubt,  be  town,  although  it  [731] 
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is  not  continuously  surrounded  witli  houses.  I  point  to  this  in  order  to  shew  the 
difficulty  of  giving  an  accurate  definition  which  shall  meet  all  cases.  Here  it  was 
necessary  to  define  what  the  juiy  were  to  consider  as  "town,"  and  what  not. 

Platt,  B.  The  learned  judge  ought  certainly  to  have  explained  to  the  jury  the 
meaning  of  the  word  "  town  "  in  the  act  of  Parliament,  and,  that  explanation  not  having 
been  given,  there  ought  to  be  a  new  trial. 

Alderson,  B.,  added — I  think  such  a  "  place  "  as  my  Brother  Eolfe  alludes  to 
would  be  in  a  town,  if  the  garden  was  occupied  as  an  accessory  to  the  dwelling-houses ; 
otherwise,  if  it  were  an  inlet  to  the  country. 

Pakke,  B.  I  think  so  too.  Probably  a  garden  attached  to  a  house,  and  occupied 
along  with  it,  should  be  reckoned  as  part  of  the  house  in  considering  whether  the 
houses  are  continuous.  The  question  will  depend  upon  whether  this  space  is 
surrounded  with  houses  in  the  popular  sense  of  the  word  "  houses,"  so  as  to  be  within 
the  ambit  of  the  town. 

Rule  absolute. 

[732]  Freeman  and  Another,  Assignees  of  Leedham,  a  Bankrupt  v.  Edwards 
AND  Others.  June  21,  1S48. — To  trespass  de  bonis  asportatis  by  the  assignees 
of  L.,  a  bankrupt,  the  defendants  pleaded,  that  L.,  before  his  bankruptcy,  being 
seised  in  fee  of  certain  copyhold  tenements,  in  consideration  of  14001.  covenanted 
to  surrender  them  to  the  use  of  the  defendants,  subject  to  a  proviso  for  redemp- 
tion ;  and  for  better  payment  of  the  interest  of  the  said  sum  of  14001.,  L.  granted 
to  the  defendants,  that  as  often  as  the  interest  should  be  in  arrear  for  a  certain 
time,  it  should  be  lawful  for  the  defendants  to  enter  and  distrain  for  the  same. 
The  plea  then  averred  the  surrender  and  admittance  of  the  defendants,  and 
justified  the  seizure  of  the  goods  on  the  premises  whilst  in  possession  of  L.,  as  a 
distress  for  the  interest  in  arrear  : — Held,  after  verdict,  that  the  plaintiff's  were 
entitled  to  judgment  non  obstante  veredicto,  for,  assuming  the  grant  to  operate 
as  a  rent-charge,  it  ceased  to  be  so  upon  the  admittance  of  the  mortgagees ;  and 
that  afterwards  it  could  only  take  effect  as  a  cov'enant,  binding  such  goods  of  the 
bankrupt  as  might  happen  to  be  on  the  premises  at  the  time  of  the  distress. 

[S.  C.  17  L.  J.  Ex.  2.58.] 

Trespass  by  the  plaintiffs,  as  assignees  of  John  Leedham,  a  bankrupt,  for  the  seizure 
of  certain  goods,  the  property  of  the  plaintiffs  as  such  assignees. 

The  defendants  pleaded,  (with  other  pleas),  thirdly,  that  before  the  time  when 
&c.,  and  before  and  at  the  time  of  the  making  of  the  indenture  hereinafter  mentioned, 
and  before  J.  Leedham  became  bankrupt,  J.  Leedham  was  seised  in  his  demesne  as  of 
fee,  at  the  will  of  the  lord  of  the  manor  of  Wakefield,  in  the  county  of  York,  according 
to  the  custom  of  the  said  manor,  of  certain  customary  tenements  and  messuages 
demisable  by  copy  of  court  roll  of  the  said  manor ;  and  being  so  seised,  and  before 
the  said  time  when  &c.,  and  before  J.  Leedham  became  bankrupt,  by  a  certain  indenture 
then  made  between  J.  Leedham  of  the  one  part,  and  the  defendants,  H.  Edwards  and 
W.  Busfield,  of  the  other  part,  J.  Leedham,  in  pursuance  of  a  certain  therein-mentioned 
agreement,  and  in  consideration  of  the  sum  of  14001.  to  him  paid  and  advanced 
by  H.  Edwards  and  W.  Busfield,  upon  the  execution  of  the  said  indenture,  did  for 
himself,  his  heirs,  &c.,  covenant,  promise,  and  agree  to  and  with  the  defendants, 
H.  Edwards  and  W.  Busfield,  their  heir-s,  &c.,  that  he,  J.  Leedham,  his  heirs  or 
assigns,  and  also  Nancy,  the  wife  of  him,  J.  Leedham,  for  the  purpose  of  releasing  all 
claim  and  title  to  free-bench,  and  all  other  necessary  parties,  should  and  would  forth- 
with well  and  effectually  surrender,  pass,  and  give  into  the  hands  of  the  lord  of  the 
manor  of  Wakefield,  in  the  county  of  York,  according  to  the  custom  of  that  [733] 
manor,  amongst  other  messuages  or  tenements,  a  certain  messuage,  dwelling-house, 
or  tenement,  commonly  called  or  known  by  the  name  or  sign  of  the  Queen's  Head 
Inn,  with  the  appurtenances,  situate  &c.,  to  the  use  and  behoof  of  the  defendants, 
H.  Edwards  and  W.  Busfield,  their  heirs  and  assigns  for  ever,  to  be  holden  of  the  lord 
of  the  manor  by  the  rents,  suits,  and  services  in  respect  of  the  same  premises  due  and 
of  right  accustomed ;  subject,  nevertheless,  to  a  certain  proviso  for  redemption  of  the 
premises  in  the  indenture  contained.  And  J.  Leedham  did,  in  and  by  the  said 
indenture,  covenant  and  agree  to  and  with  H.  Edwards  and  W.   Busfield,  that  he, 
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J.  Leedham,  should  and  woidd  well  and  truly  pay  and  cause  to  be  paid  unto 
H.  Edwards  and  W.  Buslield,  the  principal  sum  of  HOOL,  with  interest  foi'  the  same 
at  the  rate  of  41.  10s.  for  1001.  for  a  year,  on  the  23rd  of  June  next  ensuing  the 
making  of  the  indenture.  And,  for  the  better  payment  of  the  interest  of  the  said  sum 
of  14001.,  J.  Leedham  did,  in  and  by  the  said  indenture,  grant  unto  H.  Edwards  and 
\V.  Busfield,  that,  as  often  as  it  should  happen  that  the  said  interest  should  be  in 
arrear,  in  the  whole  or  any  part,  for  the  space  of  twenty-eight  days  after  the  23r(l  of 
June,  or  the  23rd  of  December,  in  any  year  during  the  continuance  of  the  security  of 
the  said  indenture,  it  should  be  lawful  for  the  defendants,  M.  Edwards  and  W.  Bus- 
field,  into  and  upon  the  said  messuages  and  tenements,  hereditaments,  and  premises 
hereinbefore  covenanted  to  be  surrendered,  or  into  or  upon  any  part  thereof,  in  the 
name  of  the  whole,  to  enter,  and  distrain  for  the  same  interest,  and  the  arrears 
thereof,  and  the  distress  or  distresses  then  and  there  found  to  impound,  and  in  pound 
to  detain,  and  in  due  time  to  appraise  and  dispose  of  the  same  according  to  the  due 
course  of  law,  in  the  same  manner  in  all  respects  as  landlords  are  authorised  to  do  in 
respect  of  distresses  for  arrears  of  rent  reserved  upon  leases  for  years  ;  to  the  intent 
that  H.  Edwards  and  W.  Busfield  should  thereby  be  paid  and  [734]  satisfied  all  arrears 
of  the  said  interest,  and  all  costs  occasioned  by  the  non-payment  thereof,  prout  patet, 
&c.  Averment,  that  J.  Leedham,  being  so  seised  of  the  said  customary  messuages  and 
tenements,  with  the  appurtenances,  he  the  said  J.  Leedham,  and  also  Nancy,  his  wife, 
for  the  considerations  aforesaid,  and  in  pursuance  of  the  aforesaid  covenant,  afterw-ards 
and  l)efore  the  said  time  when  &c.,  and  before  J.  Leedham  became  bankrupt,  at  a 
general  court  of  the  lord  of  the  manor  of  Wakefield,  according  to  the  custom  of  the 
said  manor,  to  wit,  in  open  court,  there  siu'rendered  the  said  customary  messuages 
and  tenements,  with  the  appurtenances,  to  the  use  of  the  defendants,  H.  Edwards  and 
W.  Busfield,  their  heirs  and  assigns,  to  the  intent  that  they  might  be  admitted 
tenants  of  the  said  premises,  all  which  premises,  being  copyhold,  were  then  and  there, 
at  the  said  court,  to  wit,  by  copy  of  court-roll  granted  unto  the  said  H.  Edwards  and 
W.  Busfield,  to  hold  to  them,  their  heirs  and  assigns  for  ever  ;  subject,  nevertheless, 
to  the  proviso  ot  agreement  for  redemption  thereof  contained  in  the  hereinbefore- 
mentioned  indenture,  and  with,  under,  and  subject  to  the  powers,  provisoes,  declara- 
tions, and  agreements  comprised  therein,  and  according  to  the  purport,  intent,  and 
meaning  of  the  said  indenture,  to  be  holden  of  the  lord  of  the  said  manor  by  the  rents, 
suits,  and  services,  according  to  the  custom  thereof;  and  the  defendants,  H.  Edwards 
and  \V.  Busfield,  were  then  and  there  at  the  same  court  admitted,  to  wit,  by  copy  of 
court-roll,  tenants  of  the  said  messuages  and  tenements,  according  to  the  form  and 
effect  of  the  said  surrender,  and  according  to  the  custom  of  the  said  manor.  That, 
after  the  making  of  the  said  indenture  and  surrender,  and  after  the  admittance  of  the 
defendants,  H.  Edwards  and  W.  Busfield,  and  whilst  the  said  sum  of  14001.  remained 
due  and  owing  upon  the  said  security,  and  during  the  continuance  of  the  said  security 
of  the  said  indenture,  and  whilst  the  said  power  of  distress  was  in  full  force  and  [735] 
virtue,  and  before  the  said  time  when  &c.,  311.  10s.  of  the  interest  aforesaid,  at  the 
rate  aforesaid,  of  the  said  sum  of  14001.  for  one  half  year,  was  due  and  unpaid  from 
J.  Leedham  to  the  defendants,  H.Edwards  and  W."  Busfield,  and  continued  so  due 
and  unpaid  for  more  than  twenty-eight  days  next  following  ;  whereupon  the  defendants, 
H.  Edwards  and  W.  Busfield,  "in  their  own  right,  and  the  defendant,  T.  Halliwell, 
as  the  servant  and  bailiff  of  H.  Edwards  and  W.  Busfield,  and  by  their  command,  at 
the  said  time  when  &e.,  under  and  by  virtue  of  the  said  power  of  distress  so  granted 
as  aforesaid,  and  of  the  said  stipulations  in  the  said  indenture  contained  in  that  behalf, 
entered  into  the  said  messuage  or  dwelling-house,  iVc,  being  in  the  possession  of  the 
said  J.  Leedham,  to  distrain  for  the  said  half  year's  interest  so  due  and  in  arrear,  and 
did  then  and  there  distrain  the  goods  and  chattels  in  the  declaration  mentioned,  the 
same  being  then  in  and  upon  the  said  premises,  and  being  subject  to  such  distress,  as 
and  for  a  distress  for  the  said  sum  of  311.  10s.  so  in  arrear  from  J.  Leedham:  qua; 
sunt  eadem,  &c. 

The  plaintiff  replied  by  traversing  the  possession  of  J.  Leedham  at  the  time  of  the 
distress  ;  on  which  issue  was  joined, "^and  a  verdict  found  for  the  defendants.  All  the 
other  issues  were  found  for  the  plaintiffs. 

Knowles,  in  last  Easter  Term,  obtained  a  rule  nisi  for  judgment  for  the  plaintiflf, 
non  obstante  veredicto,  on  the  above  plea :  against  which 

Martin  and  Cowling  now  shewed  cause.     First,  the  grant  operated  as  a  valid  rent- 
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charge,  and  entitled  the  defendants  to  distrain  upon  any  goods  found  on  the  premises  : 
Johnson  V.  Faulkner  (2  Q.  B.  925),  2  Wms.  Saund.  290,  note  n.  In  Littleton,  sect. 
221,  it  is  said,  "Also,  if  one  make  a  deed  in  this  [736]  manner,  that  if  A.,  of  B.,  be 
not  yenrely  payed  at  the  fea.st  of  Christmasse  for  terme  of  his  life  xx.  s.  of  lawfull 
money,  that  then  it  shall  be  lawfull  for  the  said  A.  of  B.  to  distreyne  for  this  in  the 
mannor  of  F.  &c.,  this  is  a  good  rent-charge,  because  the  mannor  is  charged  with  the 
rent  by  w^ay  of  distresse  ;  and  yet  the  person  of  him  which  makes  such  deed  is 
discharged  in  this  case  of  an  action  of  an  annuitie,  because  he  doth  not  grant  by  his 
deed  any  annuitie  to  the  said  A.  of  B.,  but  granteth  only  that  he  may  distreine  for 
such  annuity."  And  in  the  Commentary  on  that  section,  Lord  Coke  says  (Co.  Litt. 
146  b.),  "And  yet  no  rent  is  expressly  granted  out  of  the  manor,  but  by  the  grant 
that  he  shall  distrain  for  such  a  yearly  sum  of  money  in  judgment  of  law,  the  manor 
is  charged  with  the  rent."  A  rent-charge  may  be  granted  in  fee,  or  for  life,  or  years, 
and,  in  like  manner,  it  may  be  created  out  of  any  estate  or  tei'm.  A  grant  of  a  rent- 
charge  for  life  by  a  tenant  for  years  is  not  void,  but  is  good  as  a  chattel  interest : 
Saffery  v.  Elgood  (1  A.  &  E.  191).  [Parke,  B.  Here  the  mortgagee  has  been  admitted, 
and  has  got  the  entire  estate.]  This  clause  of  distress  is  usually  inserted  in  mortgage 
deeds,  and  the  constant  practice  of  conveyancers  is  an  argument  in  its  favour.  In 
Coote  on  Mortgages  (page  417,  2nd  edit.),  it  is  said,  "To  enable  a  mortgagee  to 
distrain  on  the  mortgagor  in  possession,  an  agreement  to  that  efl'ect  should  be  inserted 
in  the  mortgage  deed,  and  a  sum  certain  be  stated  by  way  of  rent."  The  admittance 
of  the  mortgagee  to  the  copyhold  gave  him  no  greater  estate  than  he  took  by  the 
conveyance.  A  rent-charge  lies  in  grant,  and  may  be  created  by  a  copyholder  without 
surrender  and  admittance.  Though,  perhaps,  the  copyholder  might  have  no  right, 
as  against  the  lord,  to  make  the  charge,  yet  it  would  be  good  as  against  the  grantor. 
The  power  to  enter  and  distrain  is  not  contingent  upon  surrender  and  admittance, 
the  eflfect  of  which  is  merely  to  [737]  pass  the  land,  subject  to  the  previous  charge  and 
right  of  distress.  What  inconsistency  is  there  in  a  grant  by  the  same  deed  of  the  fee 
simple  in  copyhold  land,  and  also  of  a  rent-charge  ?  No  merger  could  take  place, 
unless  the  e.state  vested  by  a  separate  instrument.  [Parke,  B.  This  deed  operates 
as  a  covenant  to  convey  the  estate,  with  an  immediate  grant  of  a  rent-charge  ;  the 
estate  is  not  created  until  admittance.]  Then,  conceding  that  the  mortgagor  had  a 
mere  equity  of  redemption,  why  should  not  a  rent-charge  issue  out  of  it ']  There  is 
no  difference  between  an  equity  of  redemption  and  a  tenancy  at  will,  and,  in  the 
latter  ease,  a  rent-charge  might  clearly  be  granted.  So  here,  the  grant  is  good  as 
against  the  assignees  of  the  mortgagor.  [Parke,  B.  There  is  no  estate  upon  which 
the  rent>charge  can  attach.  A  mortgagor  in  possession  is  not  tenant  at  will  to  the 
mortgagee.  The  current  notion  is,  that  the  relation  of  landlord  and  tenant  does  not 
exist,  unless  there  is  a  covenant  which  operates  as  a  lease  from  the  mortgagee  to  the 
mortgagor.  If  there  is  any  definite  time  during  which  the  mortgagor  is  to  remain  in 
possession,  that  operates  as  an  interest  in  him  ;  but,  if  the  time  is  indefinite,  his  occupa- 
tion is  merely  permissive.  Piatt,  B.  If  the  mortgagee  brought  ejectment,  would  he 
not  lay  the  demise  the  day  after  admittance]]  If  one  grants  to  another  an  estate  in 
fee  simple,  by  deed  containing  a  covenant  that  the  grantor  shall  remain  in  possession, 
and  that  the  grantee  shall  have  a  right  to  enter  and  distrain  as  often  as  a  certain 
annual  sum  should  remain  unpaid,  such  a  covenant  would  operate  as  a  grant  of  a  rent- 
charge.  [Rolfe,  B.  If  there  be  a  grant  of  a  rent-charge,  and  afterwards  a  feoffment 
is  made  to  the  grantee,  the  rent-charge  is  extinguished.  It  is  the  same  here.  Admittance 
means  actual  possession,  delivered  by  the  rod.]  The  fee  simple  becomes  vested  in  the 
grantee,  not  by  any  act  of  the  grantor,  but  by  the  act  of  the  lord.  [Alderson,  B.  In 
a  [738]  note  to  the  case  of  l<eech  v.  Hall,  in  Smith's  Leading  Cases  (vol.  ],  p.  293), 
the  conclusion  come  to  is,  that  the  mortgagor  is  tenant  at  sufferance.]  [He  also 
referred  to  Pollilt  v.  Fmrest  (11  Q.  B.  966).] 

Secondly,  if  this  be  not  a  rent-charge,  it  is  an  authority  or  license  given  by  the 
bankrupt  for  a  valuable  consideration,  and  irrevocable  by  him,  and  which  is  valid  as 
against  his  assignees,  by  virtue  of  the  2  &  3  Vict.  c.  29.  [Parke,  B.  The  bankrupt 
could  not  i-evoke  it,  because  it  is  a  covenant  coupled  with  an  interest :  but  how  are 
the  assignees  bound  by  it  1]  The  case  of  Haivthorn  v.  The  Newcastle-upon-Tyne  and 
North  Shields  Bailwai/  ComjMny  (3  Q.  B.  734,  n.)  shews  that  the  assignees  would  be 
bound  by  all  the  equities  arising  from  the  covenant.  Besides,  the  plea  expressly 
avers,  and  after  verdict  it  must  be  taken  to  be  found,  that  the  goods  were  subject  to 
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the  distress.     In  order  to  carry  out  the  intention  of  the  parties,  the  Court  will  construe 
the  grant  as  having  some  effect  after  surrender  and  admittance. 

Knowles  and  Addison,  in  support  of  the  rule.  Assuming  this  to  be  a  grant  of  a 
rent-charge,  with  a  power  of  distress,  it  ceased  to  be  so  as  soon  as  the  estate  passed 
by  surrender  and  admittance.  The  object  of  the  provision  was  to  protect  the  grantee 
until  he  was  admitted  ;  and  it  cannot  be  said  that,  until  that  time,  the  grant  would 
operate  in  one  way,  and,  after  admittance,  become  something  else.  When  the  grantee 
got  pos.session  of  the  estate,  all  the  powers  incidental  to  the  rent-charge  were  at  an 
end  ;  therefore,  whether  this  grant  be  treated  as  a  rent-charge  or  a  license,  its  purpose 
being  answered,  it  is  no  longer  of  any  avail.  It  is,  in  truth,  a  mere  agreement  that 
the  grantee  shall  be  at  liberty  to  take  the  goods  of  the  [739]  grantor  on  the  premises  ; 
but,  when  the  bankruptcy  took  place,  the  grantor  ceased  to  have  any  interest  in  the 
goods.  Howes  v.  Ball  (7  B.  &  C.  481)  shews  that  an  agreement  of  this  kind  is  not 
binding  on  the  assignees.     [They  were  then  stopped  by  the  Court.] 

Parke,  B.  If  this  grant  be  treated  as  a  rent-charge,  it  could  only  be  so  as  long 
as  the  estate  remained  in  the  mortgagor,  that  is,  until  surrender  by  him  and  admittance 
of  the  mortgagee.  It  may  be  that,  until  that  time,  the  deed  would  operate  as  a  grant 
of  a  rent-charge  affecting  the  estate,  just  as  a  lease  for  years  would  be  good,  though 
a  forfeiture  of  the  copyhold  as  against  the  lord,  if  he  chose  to  insist  upon  it.  But, 
after  surrender  and  admittance,  the  rent-charge  ceased  ;  for  a  person  cannot  at  the 
same  moment  grant  a  rent-charge,  and  also  the  fee  simple  in  freehold  or  copyhold 
land.  Therefore,  this  grant  ceased  to  be  a  legal  obligation  on  the  land,  from  the 
moment  of  surrender  and  admittance.  The  defendants'  counsel  contended,  that,  in 
order  to  carry  out  the  real  intention  of  the  parties,  we  must  construe  the  grant  as 
having  some  effect  afterwards.  Its  only  effect  is,  that  it  is  in  the  nature  of  a  covenant 
binding  the  bankrupt  himself,  or  his  legal  representatives,  but  not  third  persons. 
The  plaintiffs'  counsel  argued,  that  it  could  not  be  construed  as  a  covenant:  and  if  it 
was  a  rent-charge,  it  was  created  for  a  particular  purpose,  and  that  purpose  being 
satisfied,  the  deed  ceased  to  operate.  If  they  are  right,  there  is  an  end  of  the  case ; 
if  wrong,  the  covenant  could  only  bind  the  goods  of  the  bankrupt  in  this  way  : — he 
covenants,  that,  whenever  it  should  happen  that  the  interest  is  in  arrear  for  a  certain 
time,  and  the  mortgagee  chooses  to  avail  himself  of  the  power,  all  the  goods  of  the 
mortgagor  shall  be  liable  to  a  distress,  in  [740]  the  same  manner  as  to  a  distress  for 
rent.  That  operates  on  all  the  goods  which  should  be  his  at  the  time  of  the  distress  ; 
it  is  no  lien  on  any  specific  goods.  Before  the  distress  and  bankruptcy,  there  were 
no  goods  liable  to  that  charge,  but  only  liable  to  a  possibility  of  distress.  It  all 
depended  upon  the  subsequent  contingency  of  what  might  happen  to  be  on  the 
premises  ;  and  it  could  not  be  said  that  any  one  article  in  particular  was  charged.  It 
is  not  like  the  case  of  Hmi-fharn  v.  Thi  Newcastle-upon-Tyne  and  North  Shields  Piailivay 
Company  (.3  Q.  B.  734:,  n.),  for  there  the  goods  were  in  the  possession  of  the  Companj'. 
Here  it  was  a  mere  matter  of  contingency,  and  the  goods,  passing  to  the  assignees  by 
the  bankruptcy,  ceased  to  be  operated  on  by  the  covenant,  since  they  were  no  longer 
the  property  of  the  bankrupt,  but  of  his  assignees.  Consequently,  admitting  that  the 
deed  ought  to  be  construed  as  the  defendants'  counsel  contend,  this  plea  is  no  answer 
to  the  action,  but  is  bad  in  substance,  as  containing  a  confession  of  the  right  of  action, 
and  no  sufficient  avoidance  of  it.  Therefore,  we  are  bound  to  give  judgment  for  the 
plaintiffs,  non  obstante  veredicto. 

Alderson,  B.  I  am  of  the  same  opinion.  It  may  be  that  this  was  a  good  rent- 
charge,  but  then  it  was  put  an  end  to  when  the  mortgagees  got  possession.  Granting 
that  is  not  so,  and  that  it  is  now  to  be  converted  into  a  covenant,  it  is  not  a  covenant 
to  take  all  the  property  on  the  premises,  but  it  is  a  covenant  to  take  the  goods  of  the 
mortgagor  on  the  premises ;  and  there  is  no  specific  lien  on  any  particular  goods. 
Before  the  time  arrives  when  the  contingency  happens  which  is  to  govern  the  matter, 
the  goods  cease  to  be  the  party's  goods.  This  is  neither  a  rent-charge,  nor  is  it  a 
covenant  enabling  the  mortgagees  to  seize  the  goods  of  the  assignees  f  consequently 
the  plea  is  bad. 

[741]  RoLFE,  B.  I  am  of  the  same  opinion.  I  will  merely  mention,  with  reference 
to  the  extinguishment  of  the  rentrcharge,  that  Mr.  Martin  seemed  to  suppose  that 
there  was  some  distinction  in  this  case,  because  the  grantees  did  not  take  the  entire 
fee  simple,  but  only  subject  to  an  equity  of  redemption.  That,  however,  is  immaterial : 
an  estate  for  lives  or  years  will  suspend  a  rent-charge. 
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Platt,  B.     I  am  of  the  same  opinion. 
Rule  absolute. 

Hague  v.  Dandeson.  June  21,  1848. — The  deed  of  settlement  of  a  banking  co- 
partnership provided,  "  that  the  directors  should  have  a  lien  on  the  shares  and 
stock  of  every  shareholder,  for  debts  due  from  him  to  the  company  ; "  and  that 
"  the  directors  might  cancel  and  declare  forfeited  or  sell  the  shares  of  such  share- 
holder, or  otherwise  deal  with  the  same  as  the  case  might  require,  for  obtaining 
paj^ment  of  such  debts : " — Held,  that  the  bank  had  a  lien,  not  only  on  the  shares 
but  also  on  the  dividends  of  a  shareholder  who  had  overdrawn  his  account ;  and 
therefore  that  he  could  not  recover  such  dividends  as  money  had  and  received 
to  his  use. 

[S.  C.  17  L.  J.  Ex.  269.] 

Assumpsit  against  the  defendant,  as  registered  public  officer  of  the  Barnsley 
Banking  Company,  for  money  had  and  received  for  the  plaintiff's  use,  and  on  an 
account  stated.     Plea,  non  assumpsit. 

At  the  trial,  before  Alderson,  B.,  at  the  York  Spring  Assizes,  1848,  it  appeared 
that  the  action  was  brought  to  recover  241.,  being  the  amount  of  two  dividends  on 
shares  held  by  the  plaintiff  in  the  Barnsley  Banking  Company.  Whenever  a  dividend 
was  declared,  the  directors  of  the  bank  forwarded  to  each  shareholder  a  circular, 
stating  the  amount  of  dividend  payable  to  him,  and  informing  him  that  the  same 
would  be  paid  on  his  applying  at  the  bank  on  a  day  named.  Two  successive  half- 
yearl}'  dividends  having  been  declared,  on  each  occasion  a  circular  of  the  above 
description  was  sent  to  the  plaintiff.  The  plaintiff  demanded  the  amount  of  each 
dividend  respectively  at  the  bank  after  the  day  named  for  payment  had  elapsed,  and 
was  refused  payment,  on  the  ground  that  he  had  overdrawn  his  account  as  a  [742] 
customer,  and  that  the  bank  had  a  lien  on  the  dividends  for  the  balance  against  him. 
The  plaintiff's  account  was  in  fact  overdrawn,  and  the  balance  against  him  exceeded 
241.  It  was  objected,  on  behalf  of  the  defendants,  that  the  action  for  money  had  and 
received  would  not  lie ;  or,  at  all  events,  by  the  terms  of  the  deed  of  settlement,  the 
Company  had  a  lien  on  the  dividends  as  well  as  the  shares.  The  learned  judge  non- 
suited the  plaintiff,  reserving  leave  for  him  to  move  to  enter  a  verdict  for  241. 

A  rule  nisi  having  been  obtained  accordingly, 

Martin  and  Hugh  Hill  shewed  cause.  First,  the  action  for  money  had  and  received 
will  not  lie ;  neither  is  there  any  evidence  to  support  an  account  stated.  No  money 
was  ever  set  apart  for  the  payment  of  these  particular  dividends  ;  but,  on  the  applica- 
tion of  each  shareholder,  he  would  receive  the  amount  due  to  him  out  of  the  general 
fund  of  the  bank.  [The  Court  then  requested  them  to  confine  the  argument  to  the 
question,  whether  the  bank  had  a  lien  on  the  dividends  for  the  balance  of  the  over- 
drawn account.]  The  33rd  clause  («)  gives  the  directors  a  lien  on  the  "shares  and 
stock  "  of  every  shareholder,  in  respect  [743]  of  debts  due  from  him  to  the  Company. 
That  must  necessarily  include  the  profits  flowing  from  the  shares  and  stock.  The 
subsequent  part  of  the  clause  empowers  the  directors  to  cancel  or  sell  the  shares,  either 
wholly  or  in  part.  The  8th  elau.se  renders  each  shareholder  entitled  to  the  profits, 
and  liable  to  the  losses,  "in  proportion  to  his  shares  in  the  capital  fund  or  joint  stock 

(a)  Sect.  33.  "That  the  directors  for  the  time  being  shall  have  a  lien  on  the 
shares  and  stock  of  each  shareholder  of  the  said  Company  for  and  in  respect  of  all 
debts,  liabilities,  and  engagements  due  to  and  subsisting  with  the  Company,  by  or  on 
the  part  of  such  shareholder,  either  in  respect  of  cash  advances,  or  any  balance  or 
balances,  or  running  bills,  or  notes,  or  on  any  account  generally:  and  whether  such 
debts,  liabilities,  or  engagements  be  those  of  such  shareholder  individually  or  jointly, 
or  as  surety  for,  or  in  partnership  with  any  other  person  or  persons  :  and  such  lien 
shall  at  all  times  and  in  all  cases  be  the  first  and  paramount  lien  on  the  shares  and 
stock  of  every  such  shareholder:  and  such  directors  may,  and  they  are  hereby 
empowered  to  cancel  and  extinguish,  and  declare  forfeited,  or  to  sell  or  dispose  of  the 
shares  of  such  shareholder,  either  wholly  or  in  part,  or  otherwise  deal  with  the  same 
as  the  case  may  seem  to  require,  in  order  to  obtain  satisfaction  or  payment  of  all  or 
any  part  of  such  debts,  liabilities,  or  engagements." 
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thereof."  No  argument  can  be  drawn  from  the  conclusion  of  the  49th  section, («) 
which  provides  that  no  proprietor  in  arrear  for  [744]  calls  shall  be  entitled  to  receive 
any  dividend  until  such  arrear  and  interest  shall  have  been  fully  paid  ;  for  that 
provision  was  absolutely  necessary  for  carrying  out  the  objects  of  the  Company. 
In  the  case  of  an  ordinary  partnership  the  profits  as  well  as  the  capital  would 
be  liable. 

The  Court  then  called  on — 

Pashley  to  support  the  rule.  A  lien  gives  no  right  to  the  fruits  of  the  pledge. 
A  cow  taken  as  a  distress  cannot  be  milked  :  Roll.  Abr.  "  Distress,"  (P.),  pi.  35  ; 
Gilbeit  on  Distresses,  6.5.  [Parke,  B.  If  a  person  pledged  a  cow  with  another  living 
at  a  distance,  surely  the  latter  would  have  a  right  to  milk  it.]  The  question  turns 
on  the  construction  of  the  deed  ;  and  it  is  submitted,  that  the  parties  never  intended 
to  give  a  right  to  more  than  the  shares.  The  word  "  stocks  "  in  the  deed  is  synonymous 
with  "capital  fund."  Whenever  the  dividends  are  intended  to  be  dealt  with,  they 
are  expressly  mentioned,  as  in  the  49th  clause,  which  gives  a  right  to  detain  them 
until  arrears  of  calls  ai'e  paid.  Fowler  v.  Churchill  (11  M.  &  W.  57)  decided,  that, 
notwithstanding  an  order  under  the  1  &  2  Vict.  c.  110,  s.  14,  charging  government 
stock  with  a  judgment  debt,  the  Bank  of  England  was  bound  to  pay  the  dividends  to 
the  legal  owner,  and  not  the  judgment  creditor.  Bristed  v.  Wilkins  (3  Hare,  235)  is 
an  authority  to  the  same  effect.  [Parke,  B.  That  is  because  the  order  is  only  a 
charge  in  equity,  and  the  parties  must  go  into  a  court  of  equity  to  work  out  the 
remedy.]  At  all  events,  the  notice  by  the  bank,  that  the  plaintiff"  might  receive  the 
dividends  on  applying  for  them,  was  a  waiver  of  the  lien. 

[745]  Parke,  B.  There  is  no  doubt  that  the  plaintiff  was  not  entitled  to  the  divi- 
dends until  he  went  to  the  bank  and  demanded  them  ;  then,  if  at  that  time  the  bank 
had  a  lien  on  the  dividends  as  well  as  the  shares,  this  money  was  never  money  had  and 
received  for  the  plaintifl's  use.  The  notice  by  the  bank,  that,  on  a  future  day,' a 
dividend  would  be  payable,  does  not  amount  to  a  waiver  of  their  rights,  for  they 
must  give  notice  to  each  shareholder,  in  whatever  state  his  account  may  be.  The 
question  is,  whether,  upon  the  true  construction  of  the  deed,  the  bank  has  a  lien  on 

(a)  Clause  49.  "That  a  general  annual  meeting  of  the  shareholders  of  this 
Company  shall  be  held  on  the  second  Thursday  in  the  month  of  February  in  each 
and  every  year  duiing  the  continuance  of  this  Company,  at  eleven  o'clock  in  the 
forenoon,  at  such  convenient  place,  at  Barnsley,  as  the  directors  for  the  time  being 
shall  appoint ;  of  which  meeting  the  directors  for  the  time  being  shall  cause  fourteen 
days'  previous  notice  to  be  given,  by  means  of  circular  letter  signed  by  the  managers, 
or  such  other  person  or  persons  as  they  may  appoint  for  that  purpose,  or  by  means  of 
an  advertisement,  in  one  or  more  of  the  neighbouring  newspapers  ;  and,  such  meeting 
shall  be  called  'The  Annual  General  Meeting,'  and  the  shareholders  qualified  according 
to  the  provisions  contained  in  these  presents,  to  act  and  vote  at  such  meeting,  who 
may  personally  attend  the  same,  shall,  and  they  are  hereby  invested  with  full  power 
and  authority  to  decide  upon  all  such  motions,  questions,  propositions,  matters  and 
things,  as  by  virtue  of  these  presents,  or  any  supplementary  deed  or  deeds  of  settle- 
ment, shall  or  may  be  brought  before  such  annual  general  meeting  ;  and  at  every 
annual  general  meeting  of  the  shareholders  the  directors  for  the  time  being  shall 
exhibit  a  true  and  accurate  balance  sheet,  deduced  from  the  transactions  of  the  pre- 
ceding year,  of  the  profits  and  accumulations,  and  losses  of  the  Company,  and  shall 
make  a  report  for  the  preceding  year  of  the  state  and  progress  of  the  affairs  of  the 
Company  to  the  31st  of  I)ecember  last  preceding  such  meeting,  and  also  the  result  of 
such  other  accounts  and  statements  as  the  directors  shall  deem  expedient  for  the 
interests  of  the  Company  to  be  made  public  ;  and  the  dividends  of  the  profits  of  the 
then  preceding  year  (except  of  the  first  year  as  hereinafter  stated,)  shall  be  then 
declared  by  the  directors  for  the  time  being ;  and  such  dividends  may  be  declared 
half-yearly,  if  the  directors  for  the  time  being  shall  consider  it  more  desirable  ;  and 
when  any  dividend  shall  have  been  declared,  the  directors  shall,  seven  days  before  the 
day  appointed  for  payment  thereof,  give  notice,  by  circular  letter,  addressed  to  each 
of  the  proprietors,  of  the  amount,  and  time,  ancl  place  of  payment  of  such  dividend  ; 
but  no  proprietor,  nor  his  executors,  administrators,  or  other  representatives,  being  in 
arrear  in  respect  of  any  instalment  or  call,  shall  be  entitled  to  receive  any  part  of  such 
dividend  until  such  arrear,  and  all  interest  thereon,  shall  have  been  fully  paid." 
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the  proceeds  of  the  shares,  as  well  as  upon  the  shares.  It  would  be  strange  if  they 
had  not  provided  for  that  security,  which,  according  to  the  existing  state  of  the  law, 
they  would  have  as  partners.  No  doubt,  at  common  law,  one  partner  has  a  lien  upon 
all  that  another  partner  has  a  I'ight  to  receive.  Then,  is  there  anything  in  this  deed 
to  shew  a  contrary  intention  I  It  authorises  the  directors  "to  sell  and  "di.spose  of  the 
shares,  either  wholly  or  in  part,  or  otherwise  to  deal  with  the  same  as  the  case  may 
seem  to  require,  in  order  to  obtain  payment  of  the  debts."  That  is  sufficient  to  give 
a  lien,  not  merely  on  the  shares,  so  as  to  transfer  them  at  the  market  price,  but  if, 
instead  of  selling  the  shares,  which  might  be  an  injury  to  the  property,  they  choose 
to  work  out  the  debt  by  means  of  the  dividends,  it  is  competent  for  them  to  do  so  ; 
and  in  that  case,  they  have  the  power  of  retaining  the  dividends  in  order  to  satisfy 
the  arrears  due  from  the  customer.     I  therefore  think  that  the  nonsuit  was  right. 

Alderson,  B.,  concurred. 

RoLFE,  B.  The  illustration  from  the  stat.  1  &  2  Vict.  c.  110,  is  unfortunate  ;  for 
the  legislature  took  it  for  granted,  that,  when  they  gave  a  charge  upon  the  stock,  the 
dividends  were  to  be  affected  by  it.  Doubts,  however,  [746]  having  been  entertained, 
they  passed  a  declaratory  act,  the  3  efe  4  Vict.  c.  82,  saying  that  the  provisions  of  the 
first  act  should  be  deemed  to  extend  to  dividends. 

Rule  discharged. 

Cooke  and  Farquar  r.  Seeley  and  Another.  June  30,  1848. — The  fact  of  an 
account  having  been  opened  with  a  banker  by  one  of  two  partners  in  his  own 
name,  is  not  conclusive  to  shew  that  the  account  was  opened  on  his  own  behalf  ; 
but  it  is  competent  for  the  banker  to  prove  that  he  was  acting  as  the  agent  of 
the  partnership,  and  that  the  account  was  theirs.  The  mere  circumstance,  how- 
ever, of  the  money  deposited  being  partnership  property,  is  not  sufficient  for  that 
purpose. 

[S.  C.  17  L.  J.  Ex.  286.     Referred  to,  Alliance  Bank  v.  Kearsley,  1871,  L.  R. 

6  C.  P.  438.] 

Assumpsit.  The  declaration  contained  a  special  count  for  a  breach  of  contract  by 
the  defendants,  as  bankers,  in  not  honouring  the  plaintifTs'  check;  also  a  count  for 
money  lent.     The  defendants  pleaded  (with  other  pleas)  non  assumpserunt. 

At  the  trial,  before  Piatt,  B.,  at  the  Somersetshire  Spring  Assizes,  1848,  it  appeared 
that  the  plaintiff,  Farquar,  had  opened  an  account  with  the  defendants,  who  were 
bankers  at  Bridgewater.  Farquar  carried  on  business  under  the  name  of  the  Bridge- 
water  Coal  Company,  and  Cooke,  the  other  plaintiff',  was  a  dormant  partner  in  the 
concern ;  but  the  fact  was  unknown  to  the  defendants.  The  pass-book,  which,  as 
usual,  was  alternately  in  the  possession  of  the  banker  and  the  customer,  was  headed 
"John  Farquar,  Esq.,  B.  C.  C."  (meaning  "Bridgewater  Coal  Company").  It  was 
proved  that  some  of  the  partnership  moin'es  had  been  at  times  paid  into  this  account, 
and  a  letter  was  put  in  evidence,  written  by  Farquar  to  the  defendants,  in  which  he 
spoke  of  "  withdrawing  the  Company's  account."  On  the  part  of  the  defendants  it 
was  submitted,  that  the  account  was  opened  by  Farquar  on  his  own  behalf,  and  that 
there  was  no  evidence  to  go  to  the  jury  of  the  plaintiff  Cooke  being  a  party  to  the 
contract;  and  Sims  v.  Briitain  (4  B.  &  Ad.  375)  and  Sinvt  v.  Bond  (5  B.  &  Ad.  389) 
were  cited.     The  learned  judge,  being  of  that  opinion,  nonsuited  the  plaintiff's. 

[747]  Crowder  obtained  a  rule,  calling  on  the  defendants  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside,  and  a  new  trial  granted ;  against  which  — 

Kinglake,  Serjt.,  Barstow,  and  Phinn,  shewed  cause.  Upon  the  evidence  the 
nonsuit  was  right.  The  relation  of  banker  and  customer  creates  a  contract  of  a  special 
nature:  Pott  v.  Clecjfj  (16  M.  &  W.  321).  A  breach  of  such  contract  is  charged  in  the 
first  count ;  and  there  is  a  distinct  issue  as  to  whether  both  Farquar  and  Cooke  were 
customers  of  the  bank.  The  facts  shew  that  the  contract  was  with  Farquar  alone, 
and  that  renders  inapplicable  the  rule  laid  down  in  Cothay  v.  FcnncU  (10  B.  &  C.  671), 
where  it  is  said,  "If  an  agent  makes  a  contract  in  his  own  name,  the  principal  may 
sue  and  be  sued  upon  it ;  for  it  is  a  general  rule,  that  whenever  an  express  contract 
is  made,  an  action  is  maintainable  upon  it,  either  in  the  name  of  the  person  with  whom 
it  was  actually  made,  or  in  the  name  of  the  person  with  whom  in  point  of  law  it  was 
made."     Skinner  v.  Stocks  (4  B.  &  Aid.  437)  is  to  the  same  eff'ect.     In  Alexander  v. 
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Barker  (2  C.  &  J.  13.3),  the  defendant  applied  to  one  member  of  a  banking  establish- 
ment for  a  loan  of  mone\^  which  the  latter  advanced  out  of  funds  in  which  he  and 
his  partners  were  jointly  interested  ;  and  it  was  held,  that  the  firm  might  sue  the 
defendant  for  money  lent.  Bayley,  B.,  there  said,  he  remembered  "that  it  was  at 
one  period  the  impression  of  Lord  Ellenborough,  that  where  money  was  lent  by  a 
partner,  the  action  must  in  all  cases  be  brought  by  the  individual  with  whom  the 
contract  was  made  ;  but  he  was  afterwards  convinced  of  what  is  doubtless  the  true 
rule,  viz.  that  where  a  contract  is  made  by  one  on  behalf  of  others,  the  action  may  be 
brought  in  the  name  of  the  principals."  And  Bolland,  B.,  says,  "  If  one  party  applies 
to  another  for  the  loan  of  money,  and  is  so  much  in  the  [748]  dark  as  not  to  know 
whether  the  party  to  whom  he  applies  is  the  member  of  a  firm  or  not,  the  applicant 
must  take  his  chance  as  to  whether  the  advance  is  made  by  the  individual  or  by  the 
firm;  but  he  may,  if  he  choose  so  to  do,  guard  himself,  by  saying  expressly  that  he 
deals  with  him  individually."  Here  the  act  of  Farquar,  in  opening  an  account  in  his 
own  name,  amounts  to  a  declaration  that  the  account  is  opened  for  himself  individually, 
and  not  on  behalf  of  the  Company.  [Parke,  B.  It  is  a  Cjuestion  of  fact,  whether 
he  was  acting  on  his  own  behalf  in  lending  the  money,  although  he  got  it  from  the 
partnership,  or  whether  he  was  lending  the  partnership  money.  The  circumstance 
of  the  pass-books  having  the  letters  ''B.  G.  C."  in  them,  was  some  evidence  for  the 
jury  that  he  was  lending  the  money  on  behalf  of  the  partnership.]  Where  a  contract 
was  made  by  one  of  several  partners  in  his  individual  capacity,  who  at  the  time 
declared  that  the  subject-matter  of  the  contract  was  his  property  alone,  it  was  held 
that  his  declaration  was  evidence  against  all  the  partners,  and  therefore  they  could 
not  sue  jointly  on  such  a  contract:  Lucas  v.  De  La  Cour  (1  M.  &  Sel.  249).  [Alder- 
son,  B.  In  the  case  there  was  the  declaration  of  one  partner  that  the  property 
belonged  to  him  alone,  so  there  could  be  no  reasonable  doubt  that  the  contract  was 
made  with  him  only,  and  not  jointly  with  the  other  partners.  The  difficulty  here  is, 
that  it  is  ambiguous.]  Beckham  v.  Drake  (9  M.  &  W.  79)  has  no  bearing  on  the  present 
point ;  the  question  there  being,  whether  a  dormant  partner  could  be  joined  in  an 
action  for  the  breach  of  an  agreement,  though  not  a  party  named  in  or  signing  it. 
LJmly  V.  Lye  (15  East,  7),  and  Siffkm  v.  IFalker  (2  Camp.  308),  were  cases  on  bills  of 
exchange,  and  ou  that  ground  distinguishable.  In  Trueman  v.  Loder  (II  A.  &  E.  589), 
Lord  Denman,  C.  J.,  .says,  "Some  cases  were  quoted,  in  which  [749]  the  question, 
whether  an  agent  or  partner  bound  himself  only,  or  his  principal  or  firm,  has  been 
held  to  depend  upon  his  intention  to  deal  for  himself,  or  for  the  principal  or  partner- 
ship. But  on  examining  all  those  cases,  it  will  be  found  that  the  contracting  party 
was  carrying  on  two  difterent  concerns,  one  for  himself,  the  other  for  his  principal  or 
his  firm.  The  world  would  know  him  in  two  dirt'erent  characters ;  and  each  party 
dealing  with  him  was  bound  to  inquire  in  which  he  appeared  on  any  particular 
occasion."  Here,  Farquar  having  had  dealings  with  the  defendants  in  his  individual 
name,  it  is  not  competent  to  them  to  say  that  he  was  a  member  of  a  partnership,  and 
did  not  contract  on  his  own  account.  [Parke,  B.  Although  the  money  may  be 
partnership  money,  yet  if  one  partner  lends  it  as  his  own,  he  must  sue  alone,  for 
there  is  no  privity  between  the  other  partners  and  the  person  to  whom  the  money  is 
lent.]  Suppose  Farquar  had  died,  and  then  Cooke,  a  perfect  stranger  to  the  bank, 
had  drawn  a  cheque,  would  the  bankers  have  been  bound  to  honour  iti  [Parke,  B. 
It  is  not  a  neces.sary  part  of  the  contract  that  the  bankers  should  honour  the  diafts 
of  the  two :  it  may  be  a  contract  with  Cooke  and  Farquar,  that  the  bankers  should 
honour  the  drafts  of  Farquar  only.]  The  memorandum  on  the  pass-book  was  merely 
a  mode  of  ear-marking  the  account. 

Montague  Smith  (Crowder  with  him),  in  support  of  the  rule.  The  fact  of  the 
account  being  opened  in  Farquar's  name  is  not  conclusive ;  but  it  was  a  question  for 
the  jury,  whether,  in  opening  the  account,  he  was  not  reallv  acting  as  agent  for  the 
Company.  [Parke,  B.  In  Sims  v.  Bond  (5  B.  &  Ad.  389),  the  Court  considered  that 
it  might  be  shewn  that  a  banking  account,  though  in  the  name  of  one  partner,  was, 
in  truth,  [750]  the  partnership  account ;  but  then  it  must  be  made  out  by  distinct 
evidence.]  The  letter  addressed  by  Farquar  to  the  defendants,  in  which  he  speaks 
of  "  withdrawing  the  company's  account,"  was  strong  evidence  to  shew  that  he  was 
acting  on  behalf  of  the  partnership.  If  the  account  had  been  overdrawn,  might  not 
the  bankers  have  sued  the  Company?     [He  was  then  stopped  by  the  Court.] 

Parke,  B.     We  think  there  is  evidence  which  ought  to  have  been  submitted  to 
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the  jury,  that  Farquar,  in  opening  the  account,  was  acting  as  agent  for  the  partner- 
ship. The  mere  fact  of  the  money  being  partnerahip  property  would  not  be  sufficient, 
because  one  partner  might  take  a  portion  of  the  partnership  property,  and  lend  it  to 
another  ;  but  in  this  case  there  are  two  circumstances  which  did  not  occur  in  Sims  v. 
Band:  one  is,  that  though  the  account  was  opened  in  the  name  of  Farquar,  the  letters 
"  B.  C.  C."  were  in  the  pass-book.  It  is  for  the  jury  to  decide  whether  by  that 
Farquar  meant  to  keep  the  account  on  behalf  of  the  Coal  Company,  or  whether  those 
letters  were  a  mere  private  memorandum.  Further,  the  letter  which  Farquar  wrote 
to  the  bank  is  some  evidence  for  the  jury  that  he  was  acting  on  behalf  of  the  Coal 
Company.  Perhaps  it  would  have  been  wise  to  have  considered  a  banking  account 
as  kept  only  by  the  person  in  whose  name  it  is.  However,  Sims  v.  Bond  decided  that 
the  private  name  in  the  pass-l)0ok  is  not  conclusive,  as,  by  the  u.sage  of  merchants,  the 
name  on  a  bill  of  exchange ;  but  its  only  effect  is  to  throw  upon  the  parties  suing  the 
obligation  of  shewing  that  they  were  the  real  contracting  parties.  The  question  in 
this  case  will  be,  whether  that  is  made  out  to  the  satisfaction  of  the  jury.  If  this  had 
not  been  a  deposit  by  a  partner,  but  by  a  third  person,  the  matter  might  have  been 
set  at  rest,  by  calling  that  person  to  prove  on  whose  account  he  really  was  lending 
the  money  to  the  bank.  [751]  The  difficulty  is  increased  when  the  person  who  opens 
the  account  is  not  merely  the  agent  of,  but  a  partner  in,  the  firm  on  whose  behalf 
he  opens  the  account. 

Aldersox,  B.  I  am  of  the  same  opinion.  There  was  a  very  slight  case ;  but 
still  there  was  evidence  to  go  to  the  jury  on  the  question  whether  Farquar,  in  opening 
the  account,  was  really  acting  as  agent  for  the  partnership,  or  on  his  own  behalf. 

Platt,  B.  Possibly  I  entertained  a  wrong  impression  ;  but  I  am  still  of  opinion 
that  there  was  no  evidence  for  the  jury.  The  account  was  opened  by  Farquar,  but 
the  pass-book  was  headed  with  the  letters  "  B.  C.  C."  in  addition  to  his  name.  That 
may  have  been  for  the  purpose  of  distinguishing  this  Farquar  from  another  customer 
of  the  same  name.  If  the  account  was  intended  to  be  opened  and  carried  on  with  the 
money  of  the  partnership,  the  items  do  not  correspond,  and  they  are  perfectly  incon- 
sistent with  the  letter  written  by  Farquar,  in  which  he  assumes  to  act  for  the  Company. 
Perhaps  my  impression,  though  strong,  is  erroneous.  There  ought,  therefore,  to  be 
a  new  trial. 

Rule  absolute. 

[752]  Doe  d.  Knight  v.  Richard  Spencer.  Same  v.  Sansum.  July  13,  1848. 
— The  General  Inclosure  Act,  41  Geo.  3,  c.  109,  s.  16,  authorises  the  commissioners 
to  make  partition  of  land  held  in  common,  upon  the  request  in  wi-iting  of  the 
tenants  in  common,  or  any  or  either  of  them.  A  local  act  for  inclosing  land 
within  the  parish  of  M.,  (59  Geo.  3,  s.  31),  enabled  commissioners  to  make  exchanges 
of  land  with  the  consent  of  the  owners,  whether  tenants  in  fee-simple  or  for  life. 
Sect.  32  provided  for  the  costs  of  partition  ;  but  there  was  no  clause  in  terms 
authorising  partitions.  The  59  Geo.  3  received  the  royal  assent  on  the  19th  May, 
1819,  at  which  time  C.  was  seised  of  an  undivided  moiety  of  certain  land  in  M.  for 
the  life  of  K.,  the  other  moiety  being  vested  in  A.  S.  in  fee.  On  the  2nd  August, 
1819,  C.  and  A.  S.  made  a  claim  in  writing  under  the  41  Geo.  3,  c.  109,  in  respect 
of  the  land  so  held  by  them  as  tenants  in  common  ;  and  on  the  13th  September, 
1819,  A.  S.  died  intestate,  leaving  E.  S.  his  heir.  On  the  11th  August,  1826,  the 
commissioners  made  their  award,  and  thereby  made  certain  allotments,  numbered 
respectively  on  a  map  13,  87,  and  88,  to  C.  and  A.  S.,  in  respect  of  their  interests 
in  the  open  lands  to  be  allotted  and  divided;  and  they  also,  under  the  head 
"Exchanges,"  allotted  to  E.  S.  an  undivided  moiety  of  certain  land  sought  to  be 
recovered  in  this  action,  as  also  of  the  said  three  pieces  of  land  numbered  13,  87, 
and  88,  the  other  moiety  being  therein  stated  to  be  already  vested  in  E.  S.  in 
exchange  for,  as  well  the  undivided  moiety  of  the  said  E.  S.  in  certain  other  old 
inclosed  lands,  which  the  commissioners  thereby  allotted  to  C,  the  other  moiety 
thereof  being  therein  stated  to  be  then  already  vested  in  him,  as  also  the  entirety 
of  a  close  belonging  solely  to  E.  S.  :— Held,  that  the  local  act  having,  by  the 
32nd  section,  contemplated  partitions,  but  containing  no  authority  for  that 
purpose,  the  legislature  must  have  intended  that  they  should  be  effected  under 
the  41  Geo.  3,  c.  109,  s.  16;  and  that  this  allotment  could  not  be  supported  as 
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a  partition  under  that  act;  because,  tirst,  C.  was  only  tenant  pur  auter  vie, 
and,  as  such,  had  no  authority  to  consent  to  a  partition  ;  secondly,  because  one 
of  the  tenants  in  common  was  to  take  as  his  share  in  severalty  a  close  which, 
before  the  paitition,  formed  no  part  of  the  land  held  in  common,  but  was  the 
separate  property  of  the  other  tenant  in  common. — Also,  that  the  words  "  tenants 
for  life,"  in  the  31st  section  of  the  local  act,  59  Geo.  3,  included  "tenants  pur 
auter  vie,"  and  that  the  allotment  was  good  under  that  act  as  an  exchange. — 
Also,  that  two  tenants  in  common  may  exchange  with  each  other  their  respective 
moieties  of  diilerent  parts  of  the  land  held  in  common  ;  and  where  the  moiety 
of  an  estate  is  settled  to  uses,  with  a  power  of  exchange  in  the  trustees,  such  a 
power  may  be  well  executed  by  dividing  the  land  into  two  portions  to  be  held 
in  severalty,  one  to  the  uses  of  the  settlement,  the  other  by  the  party  entitled 
to  the  other  moiety. — Also,  that  the  allotments  made  to  C.  and  A.  8.  were  not 
void  by  leason  of  their  having  been  made  after  the  death  of  A.  S.,  and  when  E.  S., 
his  heir,  was  entitled. 

TDiscussed,  Brculshaw  v.  Fane,  1856,  3  Drev.  534.     Referred  to.  In  re  Frith,  v.  Osborne, 

1876,  3  Ch.  D.  623.] 

This  was  an  ejectment,  brought  on  the  demise  of  John  Knight,  dated  the  10th  of 
July,  1842,  to  recover  one  undivided  moiety  or  half  part  of  and  in  a  house  and  orchard 
and  two  meadows,  in  the  parish  of  Martock,  in  the  county  of  >Somerset.  At  the  trial, 
before  Piatt,  B.,  at  the  Summer  Assizes  for  that  county,  in  the  year  1845,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  a  case  which  stated 
in  substance  as  follows  : — 

The  lessor  of  the  plaintiff  claims  to  be  entitled  under  the  will  of  Elizabeth  Goodden, 
hereinafter  set  out. 

By  indentures  of  lease  and  release,  bearing  date  the  15th  and  16th  days  of  May, 
1758,  certain  tenements  and  lands  (including  the  entirety  of  the  lands,  one  undivided 
moiety  [753]  whereof  is  sought  to  be  recovered  in  this  action)  were  limited,  after  the 
solemnisation  of  a  then  intended  marriage,  which  afterwards  took  effect,  between 
Thomas  Goodden  and  Aim  Damei-,  to  the  use  of  the  said  Thomas  Goodden  for  life, 
remainder  to  trustees  to  support  contingent  uses,  remainder  to  the  use  of  the  child 
or  children  of  the  said  intended  marriage,  in  such  shares  and  proportions,  and  for  such 
estates  and  interests,  as  the  .said  Thomas  Goodden  and  Ann  his  intended  wife,  or  the 
survivor  of  them,  should  b}'  any  deed  or  deeds,  or  by  his  or  her  last  will  and  testament, 
limit  or  appoint ;  and  in  default  of  such  limitation  or  appointment,  to  various  uses, 
which  did  not  take  effect. 

The  said  Thomas  Goodden  and  Ann  Damer  were  married  on  the  20th  day  of 
August,  1758.  Thomas  Goodden  died  before  his  wife,  on  the  12th  day  of  October, 
1779.  There  were  issue  of  Thomas  Goodden  and  Ann  Damer  five  children.  Of 
these  children  there  were  two  only,  viz.  Ann  and  Elizabeth,  who  became  material  to 
the  title.  xVnn  was  born  on  the  7th  of  September,  1762,  was  married  to  Thomas  Knight 
on  the  25th  of  November,  1783,  and  died  in  December,  1795.  Elizabeth  was  born 
on  the  27th  of  February,  1764,  and  died  unmarried,  on  the  24th  of  February,  1787. 

The  said  Ann  Goodden  (formerly  Ann  Damer),  after  the  death  of  Thomas  Goodden, 
her  husband,  by  an  indenture  of  appointment,  bearing  date  the  8th  day  of  March, 
1784,  in  pursuance  of  the  power  vested  in  her  by  the  hereinbefore-mentioned  indentures, 
duly  limited  and  appointed  the  lands  and  tenements  included  in  those  indentures,  from 
and  after  the  death  of  the  said  Ann  Goodden,  to  the  use  of  the  said  Ann  Knight  and 
Elizabeth  Goodden,  in  fee,  as  tenants  in  common. 

The  said  Elizabeth  Goodden  died  before  her  mother,  on  the  24th  of  February, 
1787,  seised  by  virtue  of  the  before-mentioned  appointment  of  the  reversion  in  fee, 
expectant  on  the  death  of  her  mother,  of  and  in  one  undivided  moiety  [754]  of  the 
said  tenements  and  lands  mentioned  in  the  above-mentioned  indentures.  The  said 
Elizabeth  Goodden  being  so  seised  made  a  will,  dated  the  11th  of  December,  1786, 
under  which  the  lessor  of  the  plaintiff  now  claims  title.  The  material  parts  of  this 
will,  which  was  duly  executed  and  attested  to  pass  real  estate,  were  as  follows:— "I 
give  and  devise  all  and  singular  the  messuages,  tenements,  lands,  and  hereditaments 
which  I  am  seised  of  or  entitled  unto,  either  in  posse.ssion,  reversion,  remainder,  or 
expectancy,  situate,  lying,  and  being  within  the  parish  of  Martock,  or  elsewhere  in 
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the  county  of  Somerset,  uuto  my  brother-in-law,  and  sister,  Ann  Knight,  his  wife,  of 
Bower  Hinton,  yeoman,  for  and  during  the  term  of  their  natural  lives  ;  and  from  and 
after  their  decease,  I  give  and  devise  the  same  unto  my  nephew,  John  Goodden  Kniu-ht, 
sou  of  my  said  brother-in-law  and  sister-,  Aim  Knight,  his  heirs  and  assigns  for  ever. 
But  in  case  the  said  John  Goodden  Knight  should  not  survive  my  said  brother-in-law 
and  sister,  Thomas  and  Ann  Knight,  and  should  die  without  an  heir  lawfully  be<:'otten 
then  and  in  such  case  I  give  and  devise  the  same  to  the  next  heir  of  the  said  Thomas 
and  Ann  Knight,  my  brother-in-law  and  sister  as  aforesaid,  their  heirs  and  assigns, 
for  ever." 

The  said  Ann  Goodden,  the  mother  of  the  testatrix,  died  in  September,  179.3. 
John  Goodden  Knight,  mentioned  in  the  said  will,  died  shortly  after  the  testatrix 
viz.  in  June,  1787,  without  issue;  in  fact,  he  was  then  a  child  not  a  year  old.  Soon 
after  the  death  of  this  son,  another  son  of  the  said  Thomas  and  Ann  Knight  was  born 
who  was  also  called  John  Goodden.  This  last  John  Goodden  Knight  was  born  in 
Xovember,  1787.  On  the  3rd  of  November,  1811,  he  married  Mary  Welch  ;  he  died 
in  June,  1823;  Mary,  his  wife,  died  in  June,  1833.  The  lessor  of  the  plaintiff"  is  the 
eldest  son  of  the  marriage  of  the  said  last  mentioned  John  Goodden  Knight  and  Mary 
his  wife. 

The  said  Thomas  Knight,  and  Ann  his  wife  are  both  [755]  dead.  The  said  Ann, 
the  wife,  died  in  December,  1795,  and  the  said  Thomas  Knight  died  in  June,  1842. 

The  case  then  set  out  indentures  of  lease  and  release,  bearing  date  the  1st  and  2nd 
of  July,  1814,  between  Thomas  Knight,  described  as  surviving  devisee  for  life,  and 
the  second-named  John  Goodden  Knight,  described  as  reversionary  devisee  in  fee 
under  the  will  of  Elizabeth  Goodden,  (and  certain  parties,  mortgagees  and  trustees), 
whereby  the  undivided  moiety  of  the  lands  and  tenements  included  in  the  indentures 
of  the  15th  and  16th  of  May,  1758,  vested  in  Kobert  Chaffey  and  William  Chaflev, 
during  the  life  of  Thomas  Knight. 

In  the  59  Geo.  3,  an  act  was  passed,  intituled,  "An  Act  for  inclosing  lands  within 
the  parishes  of  Martock  and  Muchelney,  in  the  county  of  Somerset." 

On  the  14th  of  August,  1826,  the  commissioners  acting  under  the  above-mentioned 
act  made  their  award  in  writing  under  their  hands  and  seals,  whereby,  after  recitino' 
(inter  alia)  the  above-mentioned  act,  wherein  is  recited  the  41  Geo.  3,  intituled,  "  An 
Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted  in  Acts  of  Inclosure, 
and  for  facilitating  the  mode  of  proving  the  several  facts  usually  required  on  the  passing 
of  such  Acts,"  the  commissioners  awarded  (so  far  as  material  to  the  present  question) 
as  follows  : — 

"  We  do  hereby  set  out,  allot,  and  award  all  and  eveiy  part  and  parts  of  the  open 
and  common  arable  fields  and  lands  and  common  meadows  in  the  .said  parish  of 
Martock,  unto  and  between  the  several  proprietors  of  and  persons  interested  in  the 
same  respectively,  according  to  the  extent  and  value  of  their  respective  lands,  rights, 
and  interests  therein  before  the  passing  of  the  first  recited  act,  in  the  manner  directed 
by  such  act ;  (that  is  to  say),  inter  alia,  unto  Robert  Chaflfey,  William  Chafl'ey,  and 
Arthur  Spencer,  one  piece  or  parcel  of  meadow-land,  containing  by  admeasurement 
one  acre,  two  roods,  and  three  perches,  lying  in  [756]  Hinton  Mead,  numbered  13  on 
Hinton  Mead  map,  in  lieu  of  and  satisfaction  for  the  lands,  rights,  and  interests  of 
the  said  Kobert  Chaffey,  William  Chaffey,  and  Arthur  Spencer,  in  the  said  meadow 
called  Hinton  Mead,  the  entirety  of  which  said  piece  of  land  last  hereinbefore  allotted 
is  hereinafter  vested  in  the  said  Arthur  Spencer,  by  an  exchange  hereinafter 
contained.  And  we,  the  said  commissioners,  do  hereby  set  out,  allot,  and  award  all 
the  residue  and  remainder  of  the  said  open  and  commonable  pastures  respectively, 
called  Whetmoor,  Lowsham,  and  Case,  unto,  for,  and  amongst  all  and  every  the  owners 
and  proprietors  and  persons  claiming  and  being  allowed  rights  of  common  thereon 
respectively,  in  the  manner  and  under  the  directions  and  regulations  of  the  said  first 
recited  act;  (that  is  to  say),  [allotments  in  Whetmoor  to  the  proprietors  of  tenements 
in  the  parish  of  Martock  ;]  unto  Kobert  Chaffey,  and  William  Chaffey,  and  Arthur 
Spencer,  one  piece  or  parcel  of  land,  conUiining  by  admeasurement  &c.,  numbered  87  on 
the  same  map,  in  respect  of  the  said  Kobert  Chaffey's,  William  Chaffey's,  and  Arthur 
Spencer's  freehold  tenement,  called  Dames  ;  and  one  other  piece  or  parcel  of  land, 
containing  by  admeasurement  &c.,  numbered  88  on  the  same  map,  in  respect  of  the 
said  Robert  Chaffey's,  William  Chaffev's  and  Arthur  Spencer's  freehold  tenement,  called 
Blind  Lane." 
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Aud  in  the  said  awaid  there  is  also  contained,  under  the  head  " Exchanges,"  as 

follows : — 

"  Also  we,  the  said  commissioners,  in  further  pursuance  and  by  virtue  of  the  power 
and  authority  to  us  given  in  and  by  the  said  recited  act  of  Parliament,  do  hereby  set 
out  allot,  and  award  the  several  lands,  new  allotments,  and  old  inclosures,  situate 
within  the  several  parishes  of  Martock  and  Muchelney,  and  hereinafter  particularly 
described,  in  lieu  of  and  exchange  for  each  other,  unto  the  several  persons  respectively 
hereinafter  named,  and  in  such  manner  as  is  hereinafter  expressed  concerning  the 
[757]  same,  such  exchanges  having  been  made  with  the  consent  of  the  respective 
owners,  proprietors,  and  other  persons  seised  of  the  lands,  hereditaments,  and  premises 
so  respectively  exchanged,  such  consent  having  been  testified  by  writing  under  their 
respective  hands  ;  (that  is  to  say),  unto  the  said  Edward  Spencer  one  undivided  moiety 
of  several  tenements  and  closes  of  land  hereinafter  described,  the  other  undivided 
moiety  being  already  vested  in  the  said  Edward  Spencer  ;  (that  is  to  say),  the  capital 
messuage  or  dwelling-house,  with  the  outhouses,  garden,  and  orchard  thereto  belonging, 
containitig  by  admeasurement  &c. :  three  closes  of  meadow,  called  Old  Leazes,  containing 
by  admeasurement  &c. ;  a  piece  or  parcel  of  land,  numbered  13,  on  Hinton  Mead  map, 
containing  by  admeasurement  &c. ;  and  two  pieces  or  parcels  of  land,  numbered 
respectively  87  and  88,  on  Whetmoor  map  aforesaid,  containing  together  by  admeasure- 
ment &c.  ;  which  said  last  mentioned  three  pieces  of  land  are  hereinbefore  allotted 
and  awarded  to  the  said  Edward  Spencer  and  Kobert  aud  William  Chaflf'ey,  in  exchange 
of  and  for  the  moiety  and  lands  next  hereinafter  allotted  and  awarded  to  the  said 
Robert  aud  William  Chaffey ;  unto  the  said  Robert  Chatt'ey  and  William  Chafley,  the 
undivided  moiety  of  him  the  said  Edward  Spencer  of  and  in  the  several  tenements 
and  closes  of  land  hereinafter  described  (the  other  undivided  moiety  of  the  same  being 
already  vested  in  the  said  Kobert  Chaffey  and  William  Chaffey) ;  (that  is  to  say),  a 
messuage  or  dwelling-house  called  Blind  Lane  House,  with  the  outhouses,  outbuildings, 
garden,  and  orchard  thereto  belonging ;  two  closes  of  meadow,  called  Mill  Closes  ;  a 
close  of  arable,  called  Dyed  AVay  ;  a  close  of  arable,  called  Great  Buckland ;  a  close 
of  arable,  called  Little  Buckland ;  an  orchard  and  garden,  called  Saunders's ;  and  also 
the  entirety  of  a  close  of  arable  land,  called  Trott's  Acre,  in  exchange  for  the  said 
moiety  last  hereinbefore  allotted  to  the  said  Edward  Spencer." 

[758]  The  said  capital  messuage  or  dwelling-house,  with  the  outhouses,  garden, 
and  orchard  thereto  belongings  and  two  of  the  said  three  closes  of  meadow,  called  Old 
Leazes,  ai'e  the  premises  in  respect  of  which  this  action  has  been  brought.  The  said 
close,  called  Trott's,  formed  no  part  of  the  tenements  contained  in  the  previous  title 
set  out  in  this  case. 

The  said  Robert  Chaffey  and  William  Chaffey  were  in  possession  of  the  undivided 
moiety  conveyed  by  the  lease  and  release  of  the  1st  and  2nd  of  July,  1814,  from  that 
time  until  the  said  award. 

By  indentures  of  lease  and  release,  dated  the  1st  and  2nd  of  February,  1800,  the 
undivided  moiety  which  was  appointed  to  Ann  Knight,  as  hereinbefore  mentioned, 
became  and  was  vested  in  Arthur  Spencer  in  fee  simple. 

The  said  Arthur  Spencer,  together  with  the  said  Robert  Chaffey  and  William 
Chaffey,  on  the  2nd  day  of  August,  1819,  made  a  claim,  which  was  delivered  to  the 
clerk  to  the  commissioners  acting  in  the  execution  of  the  said  inclosure  act,  and 
thereby  claimed  to  be  interested  in  the  lands  intended  to  be  divided,  allotted,  and 
inclosed  under  the  said  act,  in  respect  of  the  entirety  of  the  lands,  one  moiety  whereof 
is  sought  to  be  recoveied  in  this  ejectment. 

The  said  Arthur  Spencer  died  on  the  13th  of  September,  1819,  intestate  as  to  his 
real  estate,  leaving  Edward  Spencer,  his  nephew  and  heir-at-law,  him  surviving;  and 
the  said  Edward  Spencer  died  intestate  on  the  8th  of  May,  1831,  and  was  at  the  time 
of  the  said  award  seised  in  fee  of  the  said  undivided  moiety,  which  was  appointed  as 
aforesaid  to  the  said  Ann  Knight. 

The  said  Edward  Spencer,  and  those  claiming  under  the  said  Edward  Spencer, 
down  to  and  including  the  defendant,  have  held  possession  of  the  whole  of  the 
premises  awarded  to  them,  from  the  date  of  the  said  award  to  the  present  time. 

The  lessor  of  the  plaintiff  claims  to  be  entitled  to  the  undivided  moiety  sought  to 
be  recovered  in  this  action,  [759]  under  the  said  will  of  the  said  Elizabeth  Goodden, 
notwithstanding  the  said  indentures  of  lease  and  release  of  the  1st  and  2nd  of  July, 
1811,  and  notwithstanding  the  said  proceedings  under  the  Inclosure  Act.     The  defen- 
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dant  will  contend,  that,  even  if  the  lessor  of  the  plaintiff  shews  title  under  the  will, 
he  cannot,  upon  the  facts  disclosed  in  the  case,  maintain  ejectment  for  the  undivided 
moiety  of  the  said  premises. 

If  the  Court  shall  be  of  opinion  that  the  plaintif}'  is  entitled  to  recover,  the  verdict 
entered  for  him  is  to  stand  ;  otherwise  the  verdict  is  to  be  entered  for  the  defendant. 

Humphry,  for  the  plaintiff.((i)i  At  the  time  these  allotments  were  made,  it  was 
supposed  that  both  parties  were  seised  in  fee  simple.  The  case  of  Due  d.  Knight  v. 
Chaffey  (16  M.  &  W.  656)  shews  that  Robert  Chaffey  and  William  Chafley  were  only 
tenants  pur  autre  vie,  that  is,  for  the  life  of  Thomas  Knight.  The  question  then  is, 
whether  the  allotment  is  good,  either  as  a  partition  or  an  exchange,  under  the  General 
Inclosure  Act,  41  Geo.  3,  e.  109,  or  the  Local  Act,  .59  Geo.  3,  "for  inclosing  lands 
within  the  parishes  of  Martock  and  Muchelney,  in  the  county  of  Somerset."  It  is 
submitted  that  it  is  not  an  exchange  but  a  partition,  and,  as  such,  invalid  for  want 
of  a  due  compliance  with  the  provisions  of  the  General  Inclosure  Act.(c)  The  15th 
section  of  that  act  authorises  the  commissioners  to  make  exchanges,  "  with  the  consent 
of  the  respective  owners,  proprietors,  or  other  per-[760]-sons  seised  of  the  lands, 
hereditaments,  and  premises,  which  shall  be  respectively  so  exchanged."  The  16th 
section  («)-  enables  the  commissioners  to  make  partition  of  the  messuages,  lands,  and 
allotments  "  to  such  of  the  said  owners  or  proprietors  who  shall  be  entitled  to  the 
same  [761]  as  joint  tenants,  coparceners,  or  tenants  in  common."     The  word  "owner," 

{ay  The  case  was  argued  in  Michaelmas  Term,  1847,  Nov.  10  and  15. 

(e)  Sect.  15  enacts,  "that  such  commissioner  or  commissioners  shall,  and  he  or 
they  is  and  are  hereby  authorised  to  set  out,  allot,  and  award  any  messuages,  buildings, 
lands,  tenements,  hereditaments,  new  allotments,  or  old  inclosures,  within  such  parish 
or  manors,  in  lieu  of  or  in  exchange  for  any  other  messuages,  buildings,  lands,  tene- 
ments, hereditaments,  new  allotments  or  old  inclosures,  within  the  said  parish  or 
manors,  or  within  any  adjoining  parish  or  place,  so  as  that  all  such  exchanges  be  made 
with  the  consent  of  the  respective  owners,  proprietors,  or  other  persons  seised  of  the 
lands,  hereditaments,  and  premises,  which  shall  respectively  be  so  exchange]  as  afore- 
said, or  of  the  husbands,  guardians,  trustees,  committees  or  attornies,  acting  for  or 
on  behalf  of  such  owners,  proprietors,  or  other  persons  respectively,  who  are  under 
coverture,  minors,  lunatics,  or  beyond  the  seas,  or  under  any  other  disability  or  inca- 
pacity of  acting  for  themselves  (such  consent  to  be  testified  by  writing  under  their 
respective  hands),  and  so  that  all  such  exchanges  be  ascertained,  specified,  and  set 
forth  in  the  award  of  such  commissioner  or  commissioners,  and  so  that  all  such 
exchanges  of  any  lands,  tenements,  or  hereditaments,  belonging  to  or  held  in  right 
of  any  church,  chapel,  or  ecclesiastical  benefice,  shall  also  be  made  with  the  like  consent, 
in  writing,  of  the  bishop  of  the  diocese,  and  of  the  patron  of  any  church,  chapel,  or 
ecclesiastical  benefice,  for  the  time  being  ;  and  all  such  exchanges,  so  made  as  aforesaid, 
shall  be  for  ever  good,  valid,  and  effectual  in  the  law,  to  all  intents  and  purposes 
whatsoever." 

(a)-  Sect.  16.  "And  whereas  it  may  happen  that  some  of  the  proprietors  of 
messuages,  cottages,  tenements,  or  lands,  in  any  such  parish  or  manor,  and  persons 
entitled  to  allotment  or  allotments,  to  be  made  by  virtue  of  any  such  act,  may  be 
seised  thereof  or  entitled  thereto  in  joint  tenancy,  or  as  coparceners  or  tenants  in 
common,  and  cannot,  by  reason  of  infancy,  settlement,  or  absence  beyond  seas,  make 
an  eflTectual  division  thereof,  be  it  therefore  enacted,  that  it  shall  be  lawful  for  any 
such  commissioner  or  commissioners,  and  he  or  they  is  and  are  hereby  authorised  and 
empowered  (upon  request,  in  writing,  of  such  joint  tenants  or  copai-ceners,  or  tenants 
in  common,  or  any  or  either  of  them,  or  of  the  husbands,  guardians,  trustees,  com- 
mittees, or  attornies  of  such  as  are  under  coverture,  minors,  lunatics,  or  under  any 
other  incapacity,  as  aforesaid,  or  absent  beyond  seas),  to  make  partition  and  division 
of  the  messuages,  cottages,  tenements,  lands,  and  allotment  or  allotments,  to  such 
of  the  said  owners  or  proprietors  who  shall  be  entitled  to  the  same,  as  joint  tenants, 
coparceners,  or  tenants  in  common,  and  to  allot  the  same  accordingly  to  such  owners 
and  proprietors  in  severalty  ;  and  from  and  immediately  after  the  said  allotments  shall 
be  so  made  and  declared,  the  same  shall  be  holdeii  and  enjoyed  by  the  person  or 
persons  to  whom  the  same  shall  be  allotted  in  severalty,  in  such  and  the  same  manner, 
and  subject  to  such  and  the  same  uses  as  the  undivided  parts  or  shares  of  such  estates 
would  have  been  held  in  case  such  partition  and  division  had  not  been  made." 
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in  those  section.?,  means  "owner  m  fee;"  and  the  41  Geo.  3,  c.  109,  contains  no  pro- 
vision enabling  a  tenant  for  life  to  bind  those  in  remaindei'.  But,  by  the  3 1  st  section  (ay 
of  the  Local  Act,  59  Geo.  3,  exchanges  may  be  made  with  the  consent  of  the  owners 
and  proprietors,  whether  "tenants  in  fee  simple  or  for  life."  That  is  an  express 
declaration  by  the  legislature,  that,  so  far  as  regards  an  exchange,  the  consent  of  a 
tenant  for  life  shall  be  sufficient  to  give  it  validity  ;  but  not  so  with  partitions.  The 
32nd  section  («)-  which  contemplates  the  case  of  par-[762]-titions  as  distinct  from 
exchanges,  leaves  the  former  to  rest  on  the  provisions  of  the  General  Inclosure  Act. 
That  distinction  between  partitions  and  exchanges  is  preserved  by  the  legislature  in  the 
6  &  7  Will  4,  c.  1 15,  the  37th  section  of  which  is  in  terms  the  same  as  the  32nd  section 
of  the  Local  Act,  59  Geo.  3.  The  8  &  9  Vict.  c.  118,  which  applies  to  the  exchange 
of  lands,  by  the  16th  section,  defines  the  meaning  of  the  terms,  "persons  interested  in 
land."  It  is  evident,  therefore,  that  the  power  to  make  exchanges,  and  the  power  to 
make  pai'titions,  rest  upon  totally  distinct  provisions.  Here  the  partition  could  have  no 
effect  after  the  determination  of  the  estate  of  the  tenant  for  life,  and  the  lessor  of  the 
plaintiff,  who  is  entitled  in  remainder,  is  not  bound  by  any  act  of  his.  In  M'Qtuen  v. 
Farquliar  (11  Ves.  467),  the  question  was  raised,  whether  a  power  of  exchange  could 
be  executed  by  a  partition  ;  and  the  Lord  Chancellor  there  says  (page  476),  "  Exchange 
and  partition  are  \Qry  different.  According  to  Sheppard's  Touchstone,  and  other  old 
books,  you  cannot  exchange  until  there  has  been  a  partition.  There  is  infinite  difficulty 
in  saying,  a  partition  under  the  execution  of  a  power  by  a  tenant  for  life,  with  those 
who  have  the  inheritance  in  the  other  moiety,  could  be  called  an  exchange.  I  am  not 
surprised  that  the  Lords  Commissioners,  in  AheJl  v.  Heathcote  (4  Bro.  C.  C.  278  ;  2  Ves. 
jun.  98),  had  considerable  doubt  upon  it ;  and  I  should  rather  have  said,  upon  that 
case,  that  a  partition  was  a  conveyance  for  'such  other  equivalent  interest'  in  lands, 
according  to  the  expression  of  the  deed,  as  to  the  trustees  should  seem  proper,  than 
put  it  upon  the  ground  that  a  power  of  [763]  exchanging  authoiised  an  exchange  by 
partition."  In  Watkins  on  Conveyancing,  tits.  "  Estate  in  Parcenary  "  (page  96,  8th 
edit.),  and  "Tenancy  in  Common"  (page  111,  8th  edit.),  it  is  laid  down  as  an  elemen- 
tary principle,  that  "coparceners  cannot  exchange  with  each  other  until  partition." 
In  Sugden  on  Powers  (vol.  2,  p.  481,  7th  edit.),  it  is  said,  "In  The  Attorney-General  v. 
Hamilton  (1  Madd.  214),  Sir  Thomas  Plunier,  V.-C,  thought  it  not  safe  to  act  upon 
the  doctrine,  that  a  power  to  sell  or  exchange  authorised  a  partition.  A  partition 
and  an  exchange  are,  he  obsei-ved,  well  known  modes  of  assurance,  perfectly  distinct 

{ay  Sect.  31  enacts,  "that  it  shall  be  lawful  for  the  said  commissioners  to  set  out, 
allot,  and  award  any  lands,  tenements,  or  hereditaments,  within  the  said  several 
parishes  of  Martock  and  Muchelney,  or  either  of  them,  in  lieu  of  or  in  exchange  for 
any  other  lands,  tenements,  or  hereditaments  within  the  same  parishes  respectively, 
or  either  of  them,  or  within  any  adjoining  parish,  township,  or  place,  provided  that 
all  such  exchanges  be  a.scertained,  specified,  and  declared  in  the  award  of  the  said 
commissioners,  and  be  made  with  the  consent  of  the  owner  or  owners,  proprietor  or 
proprietors  of  the  said  lands,  tenements,  and  hereditaments,  whether  such  owner  or 
owners,  proprietor  or  proprietors,  shall  be  a  body  or  bodies  politic,  corporate,  or 
collegiate,  or  a  tenant  or  tenants  in  fee  simple  or  for  life,  or  in  fee  tail,  general  or 
special,  or  by  the  courtesy  of  England,  or  for  years  determinable  on  any  life  or  lives, 
by  and  with  the  consent  of  the  lessor  or  lessors,  but  not  otherwise,  or  with  the  consent 
of  the  guardians,  trustees,  feoffees  for  charitable  or  other  uses,  husbands,  committees, 
or  attornies  of  or  acting  for  any  such  proprietors  or  owners  as  aforesaid,  who  at  the 
time  of  making  such  exchange  or  exchanges  shall  be  respectively  infants,  feme  covert, 
lunatics,  or  under  any  other  legal  disability,  or  who  shall  be  beyond  the  seas,  or 
otherwise  disabled  to  act  for  themselves,  himself  or  themselves,  such  consent  to  be 
testified  in  writing,  under  the  common  seal  of  the  body  politic,  corpoi'ate,  or  collegiate, 
and  under  the  hands  of  the  other  consenting  parties  respectively  ;  and  all  and  every 
exchange  and  exchanges  so  to  be  made  shall  be  good,  valid,  and  effectual  in  the  law, 
to  all  intents  and  purposes  whatsoever." 

(a)'^  Sect.  32  enacts,  "  that  all  costs,  charges,  and  expenses  attending  the  making  of 
any  exchanges  or  partitions  by  virtue  of  this  or  the  said  recited  act,  shall  be  paid, 
borne,  and  defrayed  by  the  several  persons  making  such  exchanges  and  partitions,  in 
such  manner  and  in  such  proportions  as  the  said  commissioners  shall  by  their  award 
order  and  direct." 
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from  each  other,  each  having  its  own  rules.  A  power  to  make  a  partition  would  not 
warrant  an  exchange."  Here,  although  the  allotment  is  headed  "Exchange,"  it  is 
in  truth  a  partition.  If  a  party  executes  a  deed  with  the  intention  of  executing  a 
particular  power,  that  will  operate,  although  the  party  may  possess  another  power : 
Boughfon  v.  Sandilands  (3  Taunt.  342) ;  Sugden  on  Powers,  423  (7th  edit.).  Secondly, 
the  allotment  being  made  to  Arthur  Spencer  renders  the  award  void  at  law,  though 
perhaps  it  might  be  sustained  in  equity.  Arthur  Spencer  sent  in  his  claim,  and  after- 
wards died,  leaving  Edward  Spencer  his  heir  :  but  the  commissioners,  nevertheless, 
make  the  allotment  to  Arthur  Spencer. 

Barstow,  for  the  defendant,  argued,  as  to  the  first  point,  that,  conceding  there 
could  be  no  exchange  until  after  partition,  it  was  evident  from  the  32nd  section  of 
the  Local  Act,  59  Geo.  3,  that  the  legislature  intended  to  authorise  partitions,  and 
that  this  allotment  would  operate  as  a  valid  partition  under  the  General  Inclosure 
Act,  41  Geo.  3,  c.  109,  s.  16.  As  to  the  second  point,  he  argued  that  the  part  of  the 
award  headed  "  Exchanges,"  shewed  that  the  commissioners  intended  to  make  the 
allotments  to  Edward  [764]  Spencer,  as  they  described  him  as  being  in  possession  of 
Arthur's  moiety  of  those  allotments. 

Humphry  replied. 

Cur.  adv.  vult. 

The  case  of  Doe  d.  Knight  v.  Sansum,  in  which  precisely  the  same  question  arose, 
was  argued  in  Easter  term  last,  (May  8),  by 

Humphry,  for  the  plaintiff,  who  adopted  the  same  arguments  as  in  the  former  case. 

Butt,  for  the  defendant,  contended  that  the  plaintiff's  title  was  barred  by  the 
award  made  under  the  Martock  Inclosure  Act ;  that  the  transaction  in  legal  effect 
amounted  to  an  exchange,  and  was  therefore  good.  He  cited  The  Attorney-General  v. 
Hamilton  (1  Madd.  214),  M'Queen  v.  Farquhar  (11  Ves.  467),  Doe  d.  Lord  Suffield  v. 
Prestmi  (7  B.  &  C.  392),  and  Doe  d.  Sweeting  v.  Hellard  (9  B.  &  C.  789). 

Humphry  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

EoLFE,  B.  This  was  an  ejectment  brought  to  recover  an  undivided  moiety  of 
a  house  and  orchard,  and  of  two  meadows,  in  the  parish  of  Martock,  forming  part  of 
the  property  devised  by  the  will  of  Elizabeth  Goodden,  dated  in  1867.  The  case  of 
Doe  d.  Knight  v.  Chaffey  (16  M.  &  W.  656)  decided  that  the  present  lessor  of  the  plaintiff 
is  the  person  who,  on  the  death,  [765]  in  1842,  of  Thomas  Knight,  the  tenant  for  life 
under  Elizabeth  Goodden's  will,  became  entitled  to  the  property  thereby  devised,  and 
he  is  therefore  entitled  to  recover  in  this  action,  unless  by  some  intermediate  transaction 
his  title  has  been  defeated.  The  defendant  contends,  that  the  plaintiff's  title  was 
destroyed  by  the  effect  of  the  Martock  Inclosure  Act,  and  the  award  made  in  pursuance 
of  it,  whereby  the  moiety  of  the  house,  orchard,  and  meadows,  the  subject  of  this  action, 
was  allotted  and  awarded  to  Edward  Spencer,  in  lieu  and  exchange  for  other  property, 
which,  by  the  same  award,  was  allotted  and  awarded  to  Robert  Chaffey  and  "William 
Chafiey,  the  parties  then  entitled,  by  virtue  of  a  conveyance  from  Thomas  Knight,  of 
his  life  interest  under  Elizabeth  Goodden's  will.  If  this  allotment  to  Spencer  was  valid, 
the  title  of  the  lessor  of  the  plaintiff  to  the  moiety  now  in  question  was  defeated. 

The  Inclosure  Act  received  the  royal  assent  on  the  19th  May,  1819,  at  which  time 
the  moiety  of  the  property  devised  by  the  will  of  Elizabeth  Goodden  was  vested  in 
Messrs.  Chaffey,  for  the  life  of  Thomas  Knight,  the  other  moiety  being  vested  in 
Arthur  Spencer,  in  fee.  This  property  consisted  partly  of  messuages  and  old  inclosures, 
and  partly  of  open  land  in  the  parish  of  Martock.  On  the  2nd  August,  1819,  Messrs. 
Chaffey  and  Arthur  Spencer  duly  made  a  claim  in  writing,  under  the  Inclosure  Act,  in 
respect  to  the  open  land  to  which  they  were  thus  entitled  as  tenants  in  common  ;  and 
on  the  13th  September,  1819,  Arthur  Spencer  died  intestate,  leaving  Edward  Spencer 
his  heir. 

On  the  11th  August,  1826,  the  commissioners  under  the  Inclosure  Act  made  their 
award,  and  thereby  "made  certain  allotments,  numbered  respectively  on  the  map  13,  87, 
and  88,  to  Messrs.Chaffey  and  Arthur  Spencer,  in  respect  of  their  interests  in  the  open 
lands,  to  be  allotted  and  divided;  and  they  also,  under  the  head  of  "Exchanges," 
allotted  to  Edward  Spencer  (inter  alia)  an  undivided  moiety,  as  well  of  a  messuage, 
orchard,  and  meadows  therein  described,  (being  the  messuage,  oichard,  and  meadows. 
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the  moiety  of  [766]  which  is  sought  to  lie  recovered  in  this  .ictioii),  as  also  of  the  said 
thiee  pieces  of  hind  numbered  13,  S7,  and  88,  the  other  moiety  being  therein  stated 
to  be  then  idready  vested  in  the  said  Edward  Spencer,  in  exchange  for,  as  well  the 
undivided  moiety  of  the  said  Edward  Spencer  in  certain  other  old  inclosed  lands  in 
the  said  paiish,  which  the  said  commissioners  thereby  allotted  to  the  said  Messrs. 
Chafiey,  the  other  moiety  thereof  being  therein  stated  to  be  then  already  vested  in 
them,  as  also  the  entirety  of  a  close  called  Trott's  Close,  belonging  solely  to  Spencer. 
If  this  award  was  efiectual  to  pass  the  moiety  of  the  messuage,  orchard,  and  meadows 
in  question  to  Edward  Spencer,  then  the  present  lessor  of  the  plaintiff  is  barred,  and 
he  cannot  recover. 

It  was  however  objected,  that  this  allotment,  though  described  in  the  award  as  an 
exchange,  was  in  truth  not  an  exchange,  but  a  partition,  and  that  the  act,  though  it 
authorises  exchanges,  does  not  authorise  partitions. 

It  is  true  that  there  is  no  clause  in  the  Act  authorising  partitions,  though  there  is 
a  clause,  namely,  s.  31,  authorising  exchanges,  if  made  with  the  consent  of  the  owners, 
the  section  in  substance  defining  who  are,  for  the  purpose  of  such  consent,  to  be  con- 
sidered owners.  But  although  the  Local  Act  does  not  in  terms  authorise  partitions, 
yet  it  certainly  contemplates  their  being  made,  for,  in  section  32,  express  provision  is 
made  for  the  costs  attending  them. 

The  legislature,  therefore,  contemplating  the  making  partitions,  but  having  given 
no  express  authority  for  that  purpose  in  the  Local  Act,  must  have  intended  that  they 
should  be  eliected,  when  necessary  or  expedient,  under  the  provisions  of  the  General 
Inclosure  Act,  41  Geo.  3,  c.  109.  The  16th  section  of  that  act  is  as  follows  (ante,  p.  760, 
note) :  [His  Lordship  read  the  section]. 

This  section,  it  will  be  observed,  authorises  the  commissioners  to  make  partition  of 
land  held  in  common,  upon  [767]  the  request  in  writing  of  the  tenants  in  common,  or 
any  or  either  of  them.  Kow,  in  this  case,  Edward  Spencer  was,  at  the  date  of  the 
award,  seised  in  fee  of  one  moiety  of  the  messuage,  orchard,  and  meadows,  as  tenant 
in  common  with  the  parties  entitled  under  Elizabeth  Goodden's  will  to  the  other  moiety  ; 
and  under  the  award,  he  in  like  manner  became  entitled,  as  heir  of  Arthur  Spencer,  to 
a  moiety  of  the  new  allotments  made  to  the  Messrs.  Chaffey  and  to  Arthur  Spencer,  in 
respect  of  their  interests  in  the  lands  to  be  divided  and  inclosed.  Such  being  the 
interests  of  the  difierent  parties,  the  commissioners  have  allotted  a  moiety  of  part  of 
the  property  so  held  in  common  to  Edward  Spencer,  and  the  moiety  of  the  other  part 
to  the  Messrs.  Chaffey,  as  the  parties  in  possession  of  the  moiety  derived  from  Elizabeth 
Goodden's  will. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  this  allotment,  though  described 
as  an  exchange,  was  in  truth  a  partition,  and,  as  such,  invalid,  for  want  of  a  due  com- 
pliance with  the  General  Inclosure  Act. 

We  are  all  clearly  of  opinion,  that,  as  a  partition,  it  cannot  be  supported. 

On  referring  to  the  16th  section  of  the  General  Inclosure  Act,  it  appears  that  the 
conunissioners  have  authority  to  make  partition,  at  the  request,  in  writing,  of  the 
tenants  in  common,  or  any  or  either  of  them.  It  is  not  necessary,  as  in  case  of 
exchanges,  that  there  should  be  the  consent  of  both  parties.  The  commissioner  is 
authorised  to  make  partition  at  the  request  of  any  one  of  the  tenants  in  common  ; 
and  this  distinction  is  founded  on  very  good  grounds.  Putting  the  Inclosure  Act  out 
of  the  question,  no  exchange  could  be  made  without  the  concurrence  of  both  the 
exchanging  parties  ;  whereas  any  one  tenant  in  common  can  compel  a  partition.  And 
it  is  very  reasonable,  therefore,  that  a  similar  distinction  should  exist  in  respect  of  the 
powers  given  to  a  commissioner  of  inclosure.  As  to  exchanges,  he  has  only  power  to 
sanction  what  the  parties  do  for  themselves.  As  to  partitions,  he  has  power,  at  the 
[768]  instance  of  any  one  party  interested,  to  bind  all  the  rest.  Now,  in  this  case, 
Edward  Spencer  was  one  of  the  tenants  in  common,  being  entitled  to  his  moiety  in 
fee  simple.  There  can  be  no  doubt,  therefore,  but  that,  on  his  written  request,  the 
commissioners  would  have  had  authority  to  make  a  valid  partition,  which  would  have 
been  binding  on  the  other  tenants  in  common.  But  there  was  no  such  request ;  there 
was  a  written  consent  to  the  allotment  in  exchange,  after  it  had  been  made  ;  but  this 
is  not  what  the  16th  section  of  the  General  Inclosure  Act  contemplates,  and  the  differ- 
ence is  one,  not  of  form,  but  of  substance.  The  meaning  of  the  legislature  was,  that, 
at  the  request  of  one  of  several  tenants  in  common,  the  commissioner  should  have 
power  to  make  what  he  should  consider  a  fair  partition.     He  was  intended  to  exercise 
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his  judgment.  His  decision  was  to  bind  the  other  parties,  whether  they  consented  or 
not,  and  whatever  might  be  the  extent  of  their  interests.  Now,  nothing  of  this  sort 
was  done  here.  The  commissioners  do  not  profess,  by  their  award,  to  have  exercised 
any  skill  or  judgment  of  their  own  in  the  division  of  the  estate.  The  partition,  if 
valid,  must  be  so  by  the  act,  not  of  the  commissioners,  but  of  the  parties  by  whose 
consent  it  was  made  ;  and  certainly  there  was  no  consent  of  the  parties  entitled  to  the 
moiety  not  belonging  to  Spencer,  except  of  Messrs.  ChafFey,  who  were  only  tenants 
pur  autre  vie,  and  as  such  had  no  authority  by  the  act  to  consent  to  a  partition.  This 
is  a  fatal  objection  to  any  partition  the  validity  of  which  is  to  depend  on  the  16th 
section  of  the  General  Inclosure  Act.  But  there  is  another  ground  of  objection  equally 
conclusive,  if  the  allotment  is  to  be  considered  merely  as  a  partition  ;  and  that  is,  that 
one  of  the  tenants  in  common  is  to  take  as  his  share  in  severalty  a  close  of  land,  which, 
previous  to  the  partition,  formed  no  part  of  the  land  held  in  common,  but  was  the 
separate  property  of  the  other  tenant  in  common.  This  cannot  be  done  on  a  mere 
partition.  The  allotment  being,  therefore,  on  both  these  grounds,  bad  as  a  par-[769]- 
tition,  it  remains  to  consider  whether  it  is  good  as  an  exchange. 

The  local  Act,  sect.  31,  authorises  the  commissioner  to  allot  and  award  any  lands 
or  hereditaments  in  exchange  for  any  other  lands  or  hereditaments,  provided  such 
exchange  be  with  the  consent  of  the  owners,  whether  as  tenants  in  fee  simple  or 
for  life. 

Now,  here  the  allotments  in  severalty  were  made  with  the  consent  of  Spencer,  the 
owner  in  fee  of  one  moiety,  and  of  Messrs.  Chaffey,  tenants  pur  autre  vie,  (that  is,  for 
the  life  of  Thomas  Knight,)  of  the  other.  We  think  that  the  words  of  the  statute, 
"  tenants  for  life,"  include  tenants  pur  autre  vie,  and  so  that  Messrs.  Chaffey  were 
enabled  to  give  a  valid  consent  to  an  exchange ;  and  the  only  question,  therefore,  is 
whether  the  transaction  can  be  sustained,  as  coming  within  the  description  of  what 
the  act  contemplated  under  the  denomination  of  an  exchange. 

We  think  it  may. 

It  certainly  cannot  be  laid  down,  that  in  every  ease  a  partition  can  be  effected  by 
means  of  an  exchange.  It  is  essential  to  an  exchange,  properly  so  called,  that  it  should 
be  made  between  two  parties  only.  "  The  things  given  and  taken  in  exchange  run  in 
parallel  lines,  and  cannot  pass  into  three  lines  or  a  triangle  :"  per  Curiam,  in  Efonholl 
V.  Bishop  of  lyinchester  (3  Wils.  497).  So  that,  in  no  case  of  three  or  more  coparceners 
or  tenants  in  common,  can  a  partition  be  made  by  means  of  an  exchange.  But  if  A. 
and  B.  be  tenants  in  common  of  Blackacre  and  Whiteacre,  we  can  discover  no  principle 
which  is  to  prevent  A.  from  giving  his  moiety  of  Blackacre  to  B.,  in  exchange  for  B.'s 
moiety  of  Whiteacre.  In  such  a  transaction  all  the  requisites  of  a  valid  exchange  are 
found,  and  the  only  old  authority  against  its  validity  is  a  passage  in  the  Touchstone 
(page  292),  in  which  it  is  said  that  joint  tenants,  tenants  in  common,  and  coparceners, 
cannot  exchange  the  lands  they  [770]  so  hold  with  one  another,  before  they  have 
made  partition.  No  reason  is  given  foi-  this  proposition,  and  it  is  certainly  not  borne 
out  by  the  passages  in  Perkins,  to  which  reference  is  there  made.  Indeed,  it  may  be 
doubted  whether  these  passsages  are  referred  to  as  authorities  for  the  doctrine  in  ques- 
tion ;  and  in  no  other  old  authority  have  we  been  able  to  discover  any  warrant  for 
what  is  laid  down  in  the  Touchstone.  Mr.  Preston,  in  his  edition  of  the  Touchstone, 
expresses  an  opinion  that  the  position  is  wrong,  for  he  asks,  what  objection  is  there  to 
an  exchange  of  one  undivided  moiety  of  part  of  the  lands  for  an  undivided  moiety  of 
other  parts  of  the  same  lands,  as  between  coparceners  and  tenants  in  common  ?  though, 
as  between  joint  tenants,  the  unity  of  their  seisin  may  prevent  the  operation  of  an 
exchange.  The  case  of  M'Qwen  v.  Farqithar  (11  Yes.  475),  relied  on  by  the  plaintiff's 
'counsel,  in  argument,  certainly  shews  Lord  Eldon's  opinion  to  have  been,  that  a  power 
of  exchange  in  a  settlement  to  be  effected  under  the  Statute  of  Uses,  would  not 
authorise  a  partition.  And  it  seems  from  Mr.  Bell's  note  to  Abell  v.  Heathcote  (4  Bro. 
C.  C.  277),  that  Lord  Eldon  retained  this  opinion  in  the  year  1820. 

As  a  general  proposition,  it  may  be  true  that  a  power  of  exchange  does  not 
necessarily  include  a  power  to  make  partition  in  all  cases :  where,  for  instance,  the 
partition  is  to  be  made  among  three  or  more  parties,  as  was  the  case  in  Abel  v.  Beathcote  ; 
but  it  does  not  surely  follow  from  thence,  that,  where  there  are  only  two  parties,  the 
exchange  of  a  moiety  of  one  part  of  the  land  held  in  common,  for  a  moiety  of  the 
other,  is  to  be  considered  bad,  because  it  effectuates  a  partition.  If  we  are  right  in 
holding,  (contrary  to  what  is  said  in  the  Touchstone,)  that,  at  common  law,  two 
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tenants  in  common  may  exchange  with  each  other  their  respective  moieties  of  the 
different  parts  of  the  land  held  in  common,  it  must  follow,  where  the  [771]  moiety 
of  an  estate  is  settled  to  uses,  with  a  power  of  exchange  in  the  trustees,  that  such  a 
power  may  be  well  executed  by  dividing  the  lands  into  two  portions  to  be  held  in 
severalty,"one  on  the  uses  of  the  settlement,  the  other  by  the  party  entitled  to  the 
other  moiety.  If  such  a  transaction  would  have  been  valid  as  the  execution  of  a 
power  under  the  Statute  of  Uses,  a  multo  fortiori  will  it  be  good  under  the  statutory 
power  contained  in  this  act  of  Parliament,  the  main  and  paramount  object  of  which, 
as  in  all  similar  acts,  was  to  enable  the  commissioners  to  make  such  a  division  and 
distribution  of  the  lands  in  the  parish  as  should  best  conduce  to  the  future  convenient 
enjoyment  of  the  whole. 

A  point  was  made  in  argument,  that  the  allotments  made  to  Messrs.  Chaffey  and 
Arthur  Spencer,  in  respect  of  their  interests  in  the  open  land,  weie  void,  having  been 
made  after  the  death  of  Arthur,  and  when  Edward  his  heir  was  the  party  entitled  ; 
but  there  is  no  weight  in  this,  for  it  appears  on  the  face  of  the  award,  that,  though 
the  allotment  was  made  in  the  name  of  Arthur,  who  had  sent  in  the  claim,  yet  the 
commissioners  understood  the  effect  of  it  to  be  the  same  as  if  they  had  used  the  name 
of  Edward.  For,  in  the  subsequent  part  of  the  award,  as  to  the  exchanges,  they 
describe  Arthur's  moiety  of  the  three  allotments  as  being  vested  in  Edward,  which 
could  only  be  because  he  took  under  the  award  in  favour  of  Arthur. 

In  fact,  the  use  of  the  name  Arthur  evidently  arose  from  his  having  been  the  party 
who  concurred  with  Messrs.  Chaffey  in  making  the  claim,  and  is  altogether  immaterial 
as  affecting  the  title. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  award  correctly  describes  the 
allotments  in  question  as  an  exchange  and  not  a  partition  ;  and  that,  for  the  reasons 
we  have  already  given,  the  exchange  is  perfectly  valid,  and  so  that  the  title  of  the 
lessor  of  the  plaintiff  was  effectually  barred  by  the  award.  There  must,  therefore,  be 
judgment  for  the  defendant. 

[772]  In  Doe  d.  Knight  v.  Sansom  and  Others,  the  question  is  precisely  the  same, 
and  in  that  case  also  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 

Stevens  v.  KEATiNG.(fl.)  1848. — The  specification  of  a  patent  for  "a  process  or 
method  of  combining  various  materials  so  as  to  form  stuccoes,  plasters,  and 
cements,  and  for  the  manufacture  of  artificial  stones,  marbles,  &c.  used  in  build- 
ings," after  stating  the  invention  to  consist  in  producing  certain  hard  cements  of 
the  combination  of  the  powder  of  gypsum,  powder  of  limestone,  and  chalk,  with 
other  materials,  such  combinations  being  (subsequent  to  their  mixing)  submitted 
to  heat,  described  the  method  or  process  of  making  a  cement  from  gypsum,  to 
consist  in  mixing  with  powdered  gypsum  strong  alkali  (ex.  gr.  best  American 
pearlash)  dissolved  in  a  certain  pioportion  of  watei',  this  solution  to  be  neutralised 
with  acid  (sulphuric  acid  being  the  best),  the  mass  to  be  kept  in  agitation,  and 
the  acid  to  be  added  gradually  till  the  effervescence  should  cease ;  and  then  a 
certain  proportion  of  water  to  be  added  (if  other  alkali  were  used,  the  quantity 
to  be  varied  in  proportion  to  its  strength) ;  and  the  mixture  having  been  brought 
to  a  proper  consistence  by  the  further  addition  of  powdered  gvpsum,  to  be  dried 
in  moulds,  and  finally  subjected  to  a  furnace  capable  of  producing  a  red  heat. 
The  description  of  making  the  cement  differed  little  from  that  of  the  preceding 
process. — The  specification,  after  proceeding  to  state  the  mode  of  using  the  cement 
so  made,  concluded  by  stating,  that  other  alkalies  and  acids  besidesthose  before 
mentioned  would  answer  the  purposes  of  the  invention,  though  not  so  well,  and 
that  the  inventor  claimed  the  method  or  process  thereinbefore  described  :— Held, 
that  the  specification  was  bad  ;  for  that  either  the  inventor  claimed  all  acids  and 
alkalies,  or  only  those  which  would  answer  the  purpose ;  in  the  former  of  which 
cases,  as  some  acids  and  alkalies  would  not  answer  the  purposes  of  the  invention, 
the  specification  was  therefore  bad  ;  and  in  the  latter,  it  was  bad  for  not  specifying 
those  acids  and  alkalies  which  would  be  found  to  succeed. 

[For  proceedings  in  equity,  see  1  Mae.  &  G.  659;  41  E.  E.  1420  (with  note).] 
(a)  This  case  was  determined  in  Trinity  Term  (May  31). 


2  EX.  773.  STEVENS   V.  KEATING  703 

Case  for  the  infringement  of  two  patents,  to  which  the  plaintiflf  was  entitled  as  the 
assignee  of  one  Martin.  The  declaration  contained  two  counts,  one  on  each  patent. 
The  defendant  pleaded  to  the  first  count,  fourthly,  that  the  said  invention  was  not 
duly  specified;  to  which  the  plaintiff  replied  in  the"  usual  form,  and  upon  that  replica 
tion  issue  was  joined.  At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  Middlesex 
Sittings  after  last  Michaelmas  Term,  the  plaintiff  had  a  verdict  on  all  the  issues,  with  the 
exception  of  the  fourth,  upon  which  a  verdict  was  entered  for  the  defendant,  under  the 
direction  of  the  Lord  Chief  Baron,  who  was  of  opinion  that  the  specification  upon 
which  the  first  count  was  framed  was  bad  in  point  of  law,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  upon  that  issue  [773]  also,  with  nominal  damages, 
if  the  Court  should  think  otherwise. 

The  Attorney-General,  in  Hilary  Term  last  (January  13),  moved  accordingly. 

Cur.  adv.  vult. 

The  pleadings  and  the  nature  of  the  question  sufficiently  appear  from  the  judgment 
of  the  Court,  which  was  now  (May  31)  delivered  by 

Pollock,  C.  B.  This  was  an  action  for  infringing  two  patents  granted  to  one 
Eichard  Freen  Martin.  The  first  was  dated  the  8th  of  October,  1834,  and  was  for 
"a  certain  process  or  processes,  method  or  methods,  of  combining  various  materials, 
so  as  to  form  stuccoes,  plasters,  or  cements,  and  for  the  manufacture  of  artificial  stones, 
marbles,  and  other  like  substances  used  for  buildings,  decorations,  or  other  similar 
purposes." 

The  second  was  dated  the  2nd  of  June,  ISiO,  and  was  for  "certain  improvements 
in  the  manufacture  of  certain  descriptions  of  cement ; "  being,  in  fact,  an  impiovement 
on  the  first  patent.  Both  the  patents  were  assigned  to  the  plaintiff  on  the  9th  of 
December,  1843. 

The  declaration  was  in  the  usual  form,  the  first  count  being  on  the  first  patent, 
the  second  on  the  second. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  Eichard  Freen  Martin 
was  not  the  true  inventor  of  the  invention  in  the  first  count  mentioned  ;  thirdly, 
that  the  invention  in  the  first  count  was  not  a  new  invention  ;  fourthly,  that  the  said 
invention  was  not  specified  ;  fifthly,  that  it  was  not  an  invention  for  a  new  manu- 
facture for  which  letters-patent  could  be  granted.  The  sixth,  seventh,  eighth,  and 
ninth  pleas  were  pleaded  to  the  second  count,  and  were  similar  to  the  second,  third, 
fourth,  and  fifth'pleas  to  the  first  count.  To  these  pleas  there  was  the  usual  replication. 
At  the  trial,  the  patents,  the  specification,  and  [774]  the  assignments  were  proved, 
but  the  second  count  was  given  up,  and  no  evidence  was  offered  of  any  infringement 
of  the  second  patent.     The  important  part  of  the  first  specification  was  as  follows : — 

"  My  invention  consists  in  producing  certain  hard  cements  of  combinations  of  the 
powder  of  gypsum,  of  powder  of  limestone,  and  of  the  powder  of  chalk,  with  other 
matters  or  materials ;  such  combinations,  when  produced  according  to  my  invention, 
being  (subsequently  to  their  mixing)  submitted  to  the  action  of  heat,  as  will  be  here- 
after fully  described,  whereby  cement  so  produced  will  become  highly  useful  as  stucco 
or  plaster,  and  for  manufacturing  of  artificial  stones,  marble,  and  other  like  substances 
used  in  buildings,  decorations,  or  similar  purposes.  In  order  that  my  invention  may 
be  fully  described  and  carried  into  effect,  I  will  proceed  to  describe  the  methods  or 
processes  which  I  have  pursued  and  found  to  answer,  and  are  the  best  I  am  acquainted 
with.  First,  for  a  cement  from  gypsum,  I  take  any  quantity  of  gypsum,  which  I 
reduce  to  a  fine  powder,  either  by  grinding  or  by  the  ordinary  methods  pursued  for 
the  manufacture  of  plaster  of  paris  of  commerce  ;  or  I  take  any  quantity  of  moulds, 
or  other  articles  which  have  been  formed  of  plaster  of  paris,  and  reduce  them  by  the 
action  of  heat  and  grinding  or  crushing  (or  only  grinding  or  crushing)  into  fine 
powders,  similar  to  plaster  of  paris.  With  the  above  described  plaster  of  paris  I  mix 
a  solution  of  the  following  matters  or  materials  : — Dissolve  one  pound  of  strong  alkali 
(for  instance,  best  American  pearlash)  in  one  gallon  of  water;  this  solution  is  to  be 
neutralised  with  acid  (sulphuric  acid  is  best  for  the  purpose),  keeping  the  solution  in 
agitation,  and  adding  the  acid  gradually  until  effervescence  ceases ;  then  add  the 
additional  quantity  of  seven  gallons  of  water,  making  in  the  whole  eight  gallons  (if  other 
alkali  is  used,  then  the  quantity  must  be  varied  in  proportion  to  its  strength),  which 
are  to  be  mixed  with  a  quantity  of  the  powder  till  the  same  is  of  a  consistence  or  state 
suitable  to  be  cast  or  [775]  moulded,  as  the  case  may  be,  into  cakes,  bricks,  or  other 
forms,  which  are  to  be  permitted  to  try,  and  then  submitted  to  such  degrees  of  heat 
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in  reverberatory  furnaces,  kilns,  iron  retorts,  such  as  are  used  in  gas-works,  or  such 
other  means  as  will  bring  them  to  a  red  heat  throughout ;  if  the  above  materials  be 
not  heated  red  throughout,  such  parts  as  are  not  sufficiently  burned  will  lie  ultimately 
less  hard  and  durable  than  the  cement  properly  burned.  The  solution  necessary  for 
admixture  is  about  half  the  measure  of  the  powder  so  treated.  Secondly,  for  a 
cement  from  lime-stones  and  chalk,  I  take  any  quantity  of  lime-stone  or  chalk,  which 
I  wrind  or  subject  to  the  usual  process  of  burning  or  calcination  to  lime ;  and,  if  by 
the  latter  process,  reduce  this  lime  to  powder,  either  by  exposure  to  air  or  by  the 
application  of  water,  in  the  ordinary  way  in  which  limes  are  slacked  (air  slacking  is 
best),  and  treat  it  with  solution  of  alkali  and  sulphuric  acid  in  the  maimer  described 
for  plaster  of  paris  ;  but,  as  it  requires  less  fluid  for  admixture,  the  solution  must  be 
proportionably  stronger.  Dissolve  one  ^ound  of  alkali  (best  Amei'ican  pearlash)  in 
one  fallon  of  water,  which  neutralise  with  sulphuric  acid  in  the  manner  described 
for  plaster  of  paris ;  then  add  the  additional  quantity  of  four  gallons  and  two  quarts 
of  water,  making  in  the  whole  five  gallons  and  two  quarts.  Work  up  the  solution 
with  the  pov/dered  lime  into  cakes,  and,  when  dry,  burn  them  aftei'  the  method 
directed  for  gypsum  cement.  The  solution  necessary  for  admixture  is  about  one- 
third  of  the  measure  of  lime  powder  so  treated ;  if  powder  of  gypsum,  or  powder  of 
lime-stones,  or  chalk,  are  used  uncalcined,  then  calcination  must  be  made  as  regards 
the  strength  of  the  liquid  in  reference  to  the  less  quantity  required  for  the  purpose. 
The  solution  of  alkali,  without  the  addition  of  the  acid,  may  be  used  for  the 
manufacture  of  a  cement  from  powder  of  gypsum,  provided  the  subsequent  burning 
be  adopted,  but  which  cement  will  not  be  so  good  as  those  made  by  the  other  methods 
de-[776]-scribed.  Cements  may  also  be  made  from  the  powder  of  lime-stones  and  chalk 
with  the  solution  of  acid — say,  one  quarter  of  a  pound  of  sulphuric  acid  dissolved  in 
four  gallons  of  water,  and  afterwards  burned  as  before  described  ;  but  cements  so 
made  will  not  be  so  good  as  those  made  by  the  other  methods  described.  The  processes 
of  incorporation  and  burning,  both  for  this  and  alkali  cement  from  gypsum,  are  the 
same  as  previou.sly  described."  After  describing  the  manner  in  which  the  cement  is 
to  be  used,  the  specification  concludes: — "And  whereas  other  alkalies  and  acids, 
besides  those  hereinbefore  mentioned  will  answer  the  purj)oses  of  my  said  invention, 
though  none  that  I  have  tried  have  answered  so  well  as  the  alkali  and  acid  herein- 
before set  forth  ;  and  whereas  I  claim  as  my  invention  the  processes  of  mixing  the 
powdered  materials,  alkalies,  and  acids,  as  hereinbefore  described,  and  subsequently 
burning,  heating,  or  calcining  the  same,  for  the  purposes  hereinbefore  set  forth,  &c., 
I  do  declare  this  to  be  my  specification,"  &c. 

Evidence  was  given  of  the  utility  of  the  plaintiff's  invention,  and  that  the  defen- 
dant used  borax,  which  is  a  salt — the  combination  of  an  acid  with  an  alkali — in  making 
his  cements  :  this,  it  was  contended,  was  an  infringement  of  the  first  patent,  borax 
being  composed  of  an  acid  and  an  alkali.  At  the  close  of  the  plaintiff's  ease,  it  was 
contended,  first,  that  there  was  no  evidence  of  any  infringement  of  the  patent  at  all ; 
secondly,  that  the  specification  of  the  first  patent  was  bad  in  point  of  law.  As  to 
the  first  point,  leave  was  reserved  to  enter  a  verdict  for  the  defendant  on  the  issue  of 
not  guilty  to  the  first  count,  if  the  Court  should  be  of  opinion  that  theie  was  no 
evidence  of  infringement  of  the  first  patent  by  the  defendant.  The  second  point  was 
fully  argued.  At  the  conclusion  of  the  argument,  I  decided  that  the  first  specification 
was  bad  in  point  of  law,  and  directed  the  jury  to  find  for  the  defendant  upon  the 
issue  to  the  fourth  plea.  In  the  ensuing  term  [777]  the  Attorney-General  moved  for 
a  new  trial,  and  we  have  now  to  decide  whether  the  specification  to  the  first  patent  is 
good  in  point  of  law  or  not. 

The  title  of  the  patent  is  for  "  A  process  or  processes,  method  or  methods,  of  com- 
bining various  materials,  so  as  to  form  stuccoes,  plaster,  or  cements,  and  for  the  manu- 
facture of  artificial  stones,  marbles,  and  other  like  substances." 

The  specification  states  the  invention  to  consist  in  producing  certain  hard  cements 
of  the  combination  of  the  powder  of  gypsum,  powder  of  lime-stone,  and  chalk,  with  other 
materials,  such  combinations  being  (subsequent  to  the  mixing)  submitted  to  heat. 
The  specification  then  states  the  method  of  making  cement  from  gypsum,  in  the 
course  of  which  alkali  is  to  be  used,  and  is  to  be  neutralised  with  acicl  (it  is  stated 
sulphuric  acid  is  best  for  the  purpose) ;  the  result  is  to  be  subjected  to  some  furnace, 
which  will  produce  a  red  heat.  The  method  of  making  cement  from  lime-stones  and 
chalk  is  then  described,  which  does  not  materially  differ  from  the  other  process — 
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which  seems  to  consist  in  the  use  of  acid  afterwards  neutralised  by  alkali,  and  sub- 
jected to  heat.  The  specification  then  states  the  mode  of  using  the  cement,  and  con- 
cludes as  usual  with  the  claim  as  "above  stated  ;  "  and  the  question  is,  whether  this 
is  a  good  specification.  It  is  the  same  question  as  if  the  plea  had  been  merely  the 
general  issue  under  the  old  mode  of  pleading,  and  the  question  had  been,  whether  the 
plaintiff'  was  entitled  to  succeed.  The  question  is,  whether  the  specification  be  good 
or  not :  only  one  alkali  (potash)  and  one  acid  (sulphuric)  are  mentioned  in  the 
specification  ;  but  manifestly  the  inventor  does  not  confine  himself  to  these  ;  if  he 
did,  the  defendant  would  be  entitled  to  a  verdict  on  the  plea  of  not  guilty,  for  he 
has  used  neither.  To  what  extent,  then,  does  the  claim  of  the  plaintiff  go  beyond  the 
alkali  and  acid  named  1  It  must  either  be  a  claim  of  all  acids  and  alkalies,  or  of  all 
acids  and  alkalies  that  will  answer  the  purpose.  If  it  be  a  [778]  claim  of  all  acids 
and  alkalies,  it  is  clearly  bad,  as  there  are  some  that  will  not  answer  the  purpose.  If 
it  be  a  claim  of  those  only  which  will  answer  the  purpose,  it  is  as  clearly  bad,  in  con- 
sequence of  not  stating  those  which  will  answer  the  purpose,  and  distinguishing  them 
from  those  that  will  not,  and  so  preventing  the  public  from  being  under  the  necessity 
of  making  experiments  to  ascertain  which  of  them  will  succeed  and  which  will  not ; 
and  this  was  expressly  so  determined  by  the  Court  of  Queen's  Bench,  in  Bex  v. 
Wheeler  (2  B.  &  Aid.  35,  n.),  where  they  say  that  a  specification,  which  casts  upon  the 
public  the  expense  and  labour  of  experiment  and  trial,  is  bad.  In  any  view,  there- 
fore, this  specification  is  defective,  and  we  think  there  ought  to  be  no  rule. 
Rule  refused. 

HoRSFALL  V.  Thomas  Hey.  June  21,  1848.— "Memorandum,  that  T.  has  sold  to  G. 
all  the  goods,  stock-in-trade,  and  fixtures  in  a  certain  shop : " — Held,  to  require 
an  ad  valorem  stamp  as  a  conveyance. — Any  instrument  which  operates  as  a 
record  of  the  transfer  of  property,  is  a  conveyance  within  the  Stamp  Act. 

[S.  C.  17  L.  J.  Ex.  266.] 

Trover  for  goods,  chattels,  and  effects.     Pleas,  not  guilty  and  not  possessed. 

At  the  trial,  before  Alderson,  B.,  at  the  York  Spring  Assizes,  1848,  it  appeared 
that  the  conversion  relied  on  was  a  sale  of  the  effects  in  question  ;  and,  in  order  to 
prove  it,  the  plaintiflF  gave  in  evidence  the  following  document : — "  Memorandum. 
That  Mr.  Thomas  Hey  has  sold  to  G.  Hey  all  the  goods,  stock-in-trade,  and  fixtures 
in  the  shop  of  Walter  Hey,  at  &e.  for  901."  This  document  was  signed  by  both 
parties,  and  bore  an  agreement  stamp.  It  was  objected,  on  behalf  of  the  defendant, 
that  the  document  operated  as  a  conveyance,  and  ought,  therefore,  to  have  borne  an 
ad  valorem  stamp  of  11.  10s.  The  learned  judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
obtained  accordingly, 

[779]  Knowles  shewed  cause.  The  instrument  in  question  is  in  no  sense  a  con- 
veyance, but  a  mere  memorandum  of  a  past  transaction.  In  order  to  come  under  the 
head  "Conveyance,"  in  the  schedule  of  the  Stamp  Act,  55  Geo.  3,  c.  184,  the  instru- 
ment must  purport  on  the  face  of  it  to  convey.  That  act  imposes  a  duty  "  for  and  in 
respect  of  the  principal  or  only  deed,  instrument,  or  writing,  whereby  the  lands  or 
other  things  sold  shall  be  granted,  leased,  assigned,  &c.,  or  otherwise  conveyed  to  or 
vested  in  the  purchaser."  Unless,  therefore,  the  terms  of  the  instrument  are  such 
that  eo  instanti,  upon  and  by  force  of  its  execution,  the  property  is  divested  from  the 
one  party  and  vested  in  the  other,  it  is  not  a  conveyance  within  that  act.  Here  the 
sale  and  purchase  might  have  taken  place  by  oral  agreement ;  and  if  this  instrument 
be  held  to  be  a  conveyance,  no  agreement  for  the  sale  of  goods,  wares,  and 
merchandise,  would  be  within  the  exemption  of  the  Stamp  Act.  If  the  word 
"fixtures"  had  not  been  introduced,  there  could  have  been  no  doubt  upon  the 
subject;  but  the  question,  whether  certain  terms  do  or  do  not  amount  to  a  convey- 
ance, cannot  depend  upon  the  subject-matter  in  respect  of  which  the  parties  are  deal- 
ing. Besides,  the  word  "  fixtures  "  does  not  necessarily  mean  something  attached  to 
the  freehold,  but  it  may  designate  goods  to  be  afterwards  fixed.  If,  however,  the 
term  be  construed  in  its  strict  sense  as  something  fixed  to  and  in  contemplation  of 
law  part  of  the  freehold,  this  instrument  could  not  operate  otherwise  than  as  an 
agreement,  since  it  is  not  under  seal,  and,  therefore,  incapable  of  passing  the  legal 

Ex.  Div.  X.— 23 
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estate  in  the  freehold.  [Parke,  B.  How,  if  that  were  the  ease,  would  a  sheriff  be 
justified  in  seizing  fixtures'!  It  is  correctly  laid  down,  in  "Amos  on  Fixtures" 
(pace  321,  2nd  edit.),  that,  "  for  the  benefit  of  creditors,  fixtures  are  considered  to  be 
so  far  in  the  nature  of  personal  chattels,  that  in  certain  cases  they  may  be  seized 
[780]  and  removed  under  a  writ  of  fieri  facias."]  This  instrument  does  not  shew  any 
intention  in  the  parties  to  pass  the  property  by  it.  In  fFick  v.  Hodgson  (12  Moore, 
213),  the  question  arose  upon  a  memorandum  given  on  the  sale  of  fixtures  by  an  out- 
going to  an  incoming  tenant.  In  Fiit  v.  Shew  (4  B.  &  Aid.  206),  it  was  held,  that 
fixtures  might  be  recovered  under  the  terms  "  goods,  chattels,  and  eff"ects."  In 
Thompson  v.  Peiliit  (10  Q.  B.  101)  the  instrument  clearly  authorised  the  party  in  whose 
favour  it  was  made  to  enter  the  premises  and  sell  the  fixtures. 

Martin,  in  support  of  the  rule.  According  to  the  argument  on  the  other  side,  the 
stamp  duty  on  conveyances  might  be  avoided  by  using  language  in  the  past  tense. 
The  word  "  memorandum  "  at  the  commencement  does  not  render  the  instrument  the 
less  a  conveyance,  but  means  simply,  "  let  it  be  recorded."  In  Jones  v.  Ryder  (4  M. 
&  W.  35),  Parke,  B.,  says,  "  that  every  instrument  ought  to  be  stamped  according  to 
its  legal  effect."  This  instrument  comes  within  the  definition  of  a  bargain  and  sale  ; 
for  it  is  an  agreement  whereby  one  person,  for  a  valuable  consideration,  transfers 
effects  to  another.  "  The  very  words  bargain  and  sell  are  not  necessary  to  a  good 
bargain  and  sale:"  (Shep.  Touehst.  c.  10,  p.  222) ;  and  in  Co.  Litt.  301  b.  it  is  said, 
"  And  he  to  whom  such  a  deed,  comprehending  dedi  &c.,  is  made,  may  plead  it  as  a 
grant,  as  a  release,  or  as  a  confirmation,  at  his  election."  [He  was  then  stopped  by 
the  Court.] 

P.\KKE,  B.  The  question  is,  whether  this  instrument  operates  as  a  conveyance 
within  the  meaning  of  the  Stamp  Act,  .5.5  Geo.  3,  c.  184.  The  schedule  of  that  act 
prescribes  an  ad  valorem  duty  on  every  "  conveyance,  whether  grant,  disposition, 
lease,  assignment,  transfer,  release,  renunciation,  or  of  any  other  kind  or  description 
whatsoever,  upon  [781]  sale  of  any  lands,  tenements,  rents,  annuities,  or  other 
property,  real  or  personal,  heritable  or  moveable,  or  of  any  right,  title,  interest,  or  claim 
in,  to,  out  of,  or  upon  any  lands,  tenements,  rents,  annuities,  or  other  property,  (that 
is  to  say),  for  or  in  respect  of  the  principal  or  only  deed,  instrument,  or  other  writing, 
whereby  the  lands  or  other  things  sold  shall  be  granted,  leased,  assigned,  transferred, 
released,  renounced,  or  otherwise  conveyed  to  or  vested  in  the  purchaser."  Those  ai-e 
very  comprehensive  words,  embracing  not  only  a  transfer  of  all  kinds,  but  every  right 
of  property.  This  instrument  contains  words  in  the  past  tense,  but  that  can  make  no 
difference,  if  the  instrument  itself  operates  as  a  conveyance.  It  is  laid  down  in 
Sheppard's  Touchstone  (which  is  the  language  of  Mr.  Justice  Dodderidge,  and 
entitled  to  the  utmost  respect  as  one  of  the  first  authorities  in  the  law),  "  that  the  best 
way  in  grants  is  to  grant  by  words  in  the  present  tense,  as  well  as  in  the  preterperfect 
tense  ;  but  a  grant  by  words  of  the  preterperfect  tense  only,  as  by  dedi  et  concessi 
only,  without  words  of  the  present  tense,  is  good."  Therefore,  if  this  instrument  is 
meant  to  be  a  record  of  a  transfer,  it  is  a  conveyance  and  transfer  of  property  within 
the  meaning  of  the  statute.  It  has  been  ingeniously  argued,  that,  if  we  adopt  that 
construction,  and  hold  this  instrument  to  operate  as  an  immediate  conveyance  of  the 
property,  no  agreement  for  the  sale  of  goods,  wares,  and  merchandise,  would  be 
within  the  exemption  of  the  Stamp  Act.  That  made  me  pause,  because,  if  it  were  so, 
all  bought  and  sold  notes  would  require  to  be  stamped,  and  that  would  create  great 
confusion  in  the  mercantile  world.  The  result,  however,  would  not  be  as  contended. 
Under  the  head  "  Agreement,"  there  is  an  exemption,  not  merely  from  the  preceding 
stamp  duty,  but  from  all  other  stamp  duty,  of  any  "  memorandum,  letter,  or  agree- 
ment, for  or  relating  to  the  sale  of  goods,  wares,  and  merchandise."  Then  this 
instrument,  being  a  conveyance  relating  to  the  sale  of  goods,  would  [782]  have  been 
within  the  exemption  and  required  no  stamp,  if  it  did  not  also  embrace  the  transfer 
of  fixtures.  The  plaintiff's  counsel  argued,  that,  so  far  as  related  to  the  fi.xtures,  it 
could  only  operate  as  an  agreement,  that  in  future  the  party  should  exercise  some 
power  of  removal,  and  that,  until  that  power  was  exercised,  it  was  wholly  inoperative 
to  transfer  the  property.  But  the  case  of  Thomjison  v.  Pettitt  shews  that  it  operates  as 
a  conveyance  at  the  instant  of  the  right  and  title  to  the  fixtures,  that  is,  to  such  things 
as  a  tenant  might  remove,  and,  moreover,  that  it  gives  such  a  property  in  the  chattels 
that  the  owner  might  bring  trespass  against  any  person  who  afterwards  removed  them. 
This  instrument,  though  it  uses  words  in  the  past  tense,  is  the  record  of  an  agreement 
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between  the  parties,  that  from  its  date  the  purchaser  shall  have  full  right  of  removing 
the  fixtures  ;  and  it  is  a  transfer,  and  not  an  instrument  within  the  exemption  as  to 
goods,  wares,  and  merchandise.  If  an  act  of  Parliament  had  said,  that  in  future  no 
fixtures  or  stock-in-trade  should  be  transferred  except  by  writing,  this  instrument 
would  satisfy  the  statute ;  and  if  so,  it  is  a  transfer  under  the  Stamp  Act.  Were  we 
to  hold,  that,  whenever  parties  use  the  past  tense,  the  instrument  must  be  construed 
as  a  mere  memorandum,  we  should  be  opening  a  door  for  exempting  all  conveyances 
from  sta,mp  duty. 

Alderson,  B.,  concurred. 

ROLFE,  B.  The  fact  of  the  instrument  being  in  the  past  tense,  amounts  to 
nothing  ;  for  when  parties  execute  a  deed,  they  write,  "  In  testimony  whereof  the 
parties  hereunto  have  set  their  hands  and  seals." 

Platt,  B.,  concurred. 

Rule  absolute. 

£783]  Blackburn  and  Others  v.  Smith.  July  11,  1848.— By  agreement  in 
writing,  the  defendant  agreed  to  sell,  and  the  plaintift'  to  purchase,  a  piece  of  land, 
and  to  pay  part  of  the  purchase-money  down,  and  the  remainder  on  a  future  day  ; 
and  it  was  agreed  that  the  plaintiff  should  have  immediate  possession,  and  that 
the  defendant  should  furnish  the  plaintiff  with  a  full  and  sufficient  abstract 
of  title  to  the  land,  and,  upon  payment  of  the  balance  of  the  purchase-money, 
a  conveyance  of  the  fee-simple  should  be  made :  that  all  objections  to,  and 
requisitions  in  support  of,  the  title,  not  delivered  in  writing  in  a  month  nfter  the 
delivery  of  the  abstract,  should  be  deemed  to  be  waived.  The  plaintiff  paid  the 
deposit,  and  took  possession  of  the  land.  The  defendant,  in  due  time,  delivered 
an  abstract,  containing  a  statement  of  all  the  deeds,  &c.,  in  his  custody,  power,  or 
knowledge,  but  tracing  the  title  for  a  period  less  than  sixty  j^ears,  and  shewing  it 
to  be  in  a  trustee.  No  objection  was  made  within  the  month.  Afterwards  the 
trustee  died  intestate  ;  and  it  not  appearing  in  whom  the  legal  estate  vested,  the 
plaintiff  gave  notice  that  he  rescinded  the  contract,  and  brought  an  action  to 
recover  back  the  deposit,  and,  in  one  count  of  the  declaration,  declared  specially 
on  the  agreement,  and  assigned  as  a  breach  the  non-delivery  of  a  "  full  and 
sufficient  abstract"  of  the  defendant's  title  to  the  land,  which  was  traversed  by  a 
plea.  The  second  count  was  for  money  had  and  received : — Held,  that,  no 
objection  having  been  made  within  the  month,  the  issue  was  satisfied  by  the 
abstract  delivered,  it  having  been  a  full  and  fair  statement  of  all  the  muniments 
which  the  defendant  had  in  his  possession,  power,  or  knowledge,  and  a  fair 
statement  of  the  deduction  of  his  title,  though  it  did  not  go  back  sixty  years. 
— Also,  that  the  plaintiff  could  not  rescind  the  contract  and  recover  the  deposit 
under  the  count  for  money  had  and  received,  inasmuch  as,  having  taken 
possession  of  the  land,  the  parties  could  not  be  placed  in  statu  quo. 

[S.  C.  18  L.  J.  Ex.  187.     Referred  to,  Eeillmit  v.  Hickson,  1872,  L.  R.  7  C.  P.  451 ; 
Want  V.  Siallibrass,  1873,  L.  R.  8  Ex.  180.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  by  a  certain  agree- 
ment in  writing,  dated  the  10th  of  December,  1844,  between  the  defendant  of  the 
one  part,  and  the  plaintiffs  of  the  other  part,  and  signed  by  the  plaintiffs  and  defen- 
dant respectively,  it  was  witnessed  (amongst  other  things),  that,  in  consideration  of 
the  sum  of  18s.  6d.  for  every  square  yard  of  land,  which  the  land  thereinafter 
described  should,  on  admeasurement,  be  found  to  contain,  to  be  paid  as  thereinafter 
mentioned,  the  defendant  agreed  to  sell  to  the  plaintiffs,  and  the  plaintiffs  agreed  to 
purchase,  all  the  piece  of  land  in  the  said  memorandum  of  agreement  particularly 
described  ;  and  the  plaintiffs  thereby  agreed  to  pay  unto  the  defendant  the  sum  of 
1501.,  part  of  the  purchase-money  for  the  land,  on  the  signing  of  the  memorandum  of 
agreement,  and  the  remainder  of  the  purchase-money  on  or  befoi'e  the  2nd  of 
December,  1846,  and  also  to  pay  the  defendant  interest  on  the  balance  of  the  purchase- 
money,  at  the  rate  of  41.  per.  cent,  per  annum,  to  commence  from  the  2nd  of  June 
then  next,  by  equal  half-yearly  payments  in  each  year,  the  first  of  such  payments  to 
be  made  on  the  2nd  of  December,  1845:  and  the  de-[784]-fendant  thereby  agreed, 
that  the  plaintiffs  should  have  immediate  possession  of  the  said  land ;  and  forthwith, 
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at  his  own  expense,  to  furnish  the  plaintiffs  with  a  full  and  sufficient  abstract  of  the 
title  to  the  said  land  ;  and  that,  upon  payment  of  the  balance  of  the  purchase-money 
and  interest,  a  good  and  valid  conveyance  of  the  fee-simple  and  inheritance  of  the  said 
land,  free  from  "incumbrance,  should  be  made  and  executed  to  the  plaintiffs,  their  heirs 
or  assigns,  or  as  they  should  direct,  by  the  defendant  and  all  other  proper  and 
necessary  parties,  such  conveyance  to  be  prepared  by  and  at  the  expense  of  the 
plaintiffs :  and  it  was  further  agreed,  in  and  by  the  said  memorandum  of  agreement 
between  the  parties  thereto,  that  the  costs  of  all  attested  official  and  other  copies 
of,  or  extracts  from,  any  writings  required  to  accompany  the  title,  should  be  paid  by 
the  plaintiffs ;  and  that  all  objections  to,  and  requisitions  in  support  of,  the  title,  not 
delivered  in  writing  within  one  month  after  delivery  of  the  abstract,  should  be  deemed 
to  be  waived,  and  the  non-delivery  of  anj^  objections  within  that  time  should  be  an 
acceptance  of  the  title  :  Provided  always,  and  it  was  thereby  agreed,  that,  in  case 
there  should  be  any  restrictions  in  the  title  which  should  prevent  the  plaintiffs  from 
building  a  school-house,  and  carrying  on  a  day-school  on  the  said  land,  the  plaintiffs 
should  be  at  liberty  to  vacate  the  said  contract,  and,  in  that  case,  the  deposit  should 
be  leturned  to  them :  and  it  was  thereby  agreed  between  the  parties  thereto,  that,  in 
case  default  should  be  made  in  payment  of  the  balance  of  the  purchase-money,  or  the 
interest  thereof,  at  the  times  thereinbefore  appointed  for  payment  thereof,  it  should 
be  lawful  for  the  defendant,  his  heirs,  executors,  or  administrators,  whenever  and  in 
such  manner  as  he  or  they  should  think  fit,  to  re-enter  and  repossess  the  said  land, 
and  all  buildings  thereon  made  by  the  said  purchasers,  and  to  re-sell  the  same,  or  any 
part  thereof,  at  such  price  as  he  might  think  a  fair  value  for  the  same,  and  convey  the 
part  or  parts  sold  [785]  to  the  purchasers  thereof,  his,  her,  or  their  heirs  or  assigns, 
as  he,  she,  or  they  might  direct ;  and  that  all  such  sales  should  be  valid  and  binding 
on  the  plaintiffs  and  their  heirs  or  assigns ;  and  that  the  receipt  or  receipts  of  the 
defendant  should  be  a  sufficient  discharge  for  so  much  of  the  purchase-money  as 
should  be  therein  expressed  to  be  received  :  and  the  plaintiffs  thereby  agreed,  that  the 
defendant  should  stand  possessed  of  the  said  purchase-monies,  in  trust  to  paj'  off  the 
expenses  of  such  sale  or  sales  as  aforesaid,  and  all  charges  incident  thereto,  and  the 
balance  of  the  said  purchase-money  and  interest  then  due  to  him,  and  to  pay  the 
surplus  monies,  if  any,  to  the  plaintiffs,  their  executors  and  administratois.  The 
count  then  alleged  mutual  promises,  and  contained  averments  of  the  payment  of  the 
deposit  of  1501.,  of  the  plaintiffs'  readiness  to  perform  their  part  of  the  agreement, 
and  the  lapse  of  a  reasonable  time ;  and  assigned  as  a  breach,  that  the  defendant  did 
not  nor  would  forthwith,  nor  within  such  reasonable  time  as  aforesaid,  although  he 
was  then,  and  at  and  within  such  reasonable  time  as  last  aforesaid,  to  wit,  on  the 
1st  of  September,  1846,  requested  by  the  plaintiffs  so  to  do,  at  his  own  expense,  or 
otherwise,  furnish  the  plaintiff's  with  a  full  and  sufficient  abstract  of  the  title  of  him, 
the  defendant,  to  the  said  land  ;  but  he  the  defendant  then  wholly  neglected  and 
omitted  so  to  do,  and  hath  not  ever  furnished  the  plaintiffs  with  a  full  or  sufficient 
abstract  of  title  as  aforesaid.     There  was  also  a  count  for  money  had  and  received. 

Pleas, — non-assum.psit  to  the  whole  declaration  ;  and  to  the  first  count,  that  the 
defendant  did  forthwith,  to  wit,  on  &c.,  furnish  the  plaintiffs  with  a  full  and  sufficient 
abstract  of  title.     Upon  which  issues  were  joined. 

At  the  trial,  before  Eolfe,  B.,  at  the  Liverpool  Spring  Assizes,  1848,  it  was  proved 
that  the  parties  entered  into  the  agreement,  which  was  dated  the  10th  December, 
1844,  and  that  the  plaintiffs  then  paid  to  the  defendant  the  deposit  of  1501.  The 
land,  which  was  described  in  the  agree-[786]-ment  as  situate  on  the  north  side  of 
Upper  Queen  Street,  Liverpool,  was  a  plot  of  building  land  lying  waste  and  uninclosed  : 
and  the  plaintiffs  so  far  took  possession  of  it  as  to  put  up  a  board  containing  a  notice 
that  the  land  was  for  sale,  and  referring  applicants  to  them.  Li  February,  1845,  the 
defendant  delivered  to  the  plaintiffs  an  abstract  of  title  in  two  parts,  one  containing 
the  title  of  T.  Webster  to  some  freehold  and  copyhold  land.  The  title  to  the  copy- 
hold was  traced  down  from  1766  to  1816,  when  the  copyhold  was  enfranchised.  The 
abstract  did  not  disclose  anj'  title  to  the  freehold  anterior  to  1816.  Reference  was 
made  to  a  map  or  plan  of  the  land  in  one  of  the  deeds  abstracted.  The  other  part  of 
the  abstract  shewed  an  agreement  by  one  Forshaw,  therein  described  as  the  surviving 
devisee  of  T.  Webster,  to  sell  to  the  defendant  part  of  the  same  land,  corresponding  with 
that  mentioned  in  the  agreement  between  the  plaintiffs  and  defendant.  The  abstract 
did  not  disclose  any  evidence  of  the  deaths  of  the  co-trustees  of  Forshaw.     No  objec- 
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tion,  ill  writing  or  otherwise,  was  made  within  a  month  after  this  abstract  was 
delivered.  In  October,  1 845,  Forshaw  died,  having  made  his  will ;  and  it  was 
supposed  that  the  legal  estate  was  in  his  devisee.  It  appeared,  however,  on  investiga- 
tion, that  the  will  did  not  dispose  of  his  trust  property  ;  and  some  difficulty  arose  in 
tracing  his  heir-at-law.  The  conveyance  was  in  consequence  delayed  ;  and  in  January, 
1847,  the  plaintiffs  formally  gave  notice  that  they  rescinded  the  contract,  and 
demanded  back  the  purchase-money.  It  was  contended  on  behalf  of  the  plaintiffs, 
that  the  defendant  had  not  delivered  a  "  full  and  sufficient "  abstract  of  title,  and  that 
they  were  entitled  to  recover  back  the  deposit  of  1.501.  under  one  or  other  of  the 
counts.  On  the  part  of  the  defendant  it  was  contended,  that  the  plaintiffs  could  not 
rescind  the  contract,  as  they  had  taken  possession  of  the  land.  The  learned  judge 
was  of  opinion,  that  the  agreement  imported  only  that  the  defendant  should  [787] 
deliver  an  "  abstract  of  such  title  as  he  had  at  the  time,"  and  his  lordship  directed 
a  verdict  for  the  defendant,  reserving  leave  for  the  plaintiffs  to  move  to  enter  a  verdict 
for  them. 

Baines,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly  :  against  which 

Ccompton  shewed  cause  (June  26).  First.  The  breach  alleged  in  the  first  count  is 
the  non-delivery  of  a  full  and  sufficient  abstract  of  title.  That  means  a  full  and 
sufficient  abstract  at  the  time  of  its  delivery.  This  abstract  traced  the  title  down  to 
Forshaw,  and  it  then  shewed  that  Forshaw  contracted  with  the  defendant  to  sell  him 
part  of  the  land  corresponding  with  that  mentioned  in  the  agreement.  No  objection 
is  made  within  the  month,  and  the  subsequent  death  of  Forshaw  could  not  render 
the  abstract  imperfect,  if  it  were  sufficient  at  the  time  of  its  delivery.  [Parke,  B. 
The  terms,  "full  and  sufficient  abstiact  of  title,"  cannot  mean  "a  full  and  sufficient 
marketable  title,"  otherwise  there  would  be  no  reason  for  the  stipulation  requiring  all 
objections  to  be  taken  within  the  month.  Piatt,  B.  The  parties  provide,  that,  if  no 
objection  is  made  within  the  month,  the  vendees  are  to  be  deemed  to  have  accepted 
the  title  ;  that  must  mean  an  objectionable  title.]  If  the  plaintiff  had  shewn  that  the 
documents  were  not  truly  abstracted,  or  that  they  did  not  apply  to  the  land  in 
question,  or  that  they  were  not  the  whole  of  the  muniments  in  the  defendant's 
possession,  or  any  similar  defect,  the  case  might  have  been  different ;.  but  this  agree- 
ment is  satisfied  by  the  delivery  of  an  abstract  identifying  the  estate,  and  comprising 
all  the  documents  in  the  defendant's  possession,  power,  or  knowledge,  with  a  full 
history  of  the  births  and  deaths  of  the  material  parties,  and  other  facts,  so  as  fairly 
to  deduce  the  title. 

[788]  Secondly.  The  plaintiffs  cannot  recover  on  the  count  for  money  had  and 
received.  It  is  well  established,  that  a  deposit  cannot  be  recovered  back  under  that 
count,  unless  the  contract  has  been  put  an  end  to,  and  the  parties  placed  in  statu  quo  : 
Hunt  V.  Silk  (5  East,  449).  Where  the  vendee  has  taken  possession,  he  must  declare 
specially  on  the  contract.  Here  part  of  the  consideration  was,  that  the  plaintiffs 
should  have  possession,  and  they  have  enjoyed  some  of  the  mesne  profits,  for  they 
have  had  the  power  of  selling  or  endeavouring  to  sell  the  land.  It  may  be  difficult 
to  compute  the  value  of  the  plaintiffs'  occupation,  but  something  must  be  deducted 
from  the  amount  of  the  deposit.  [Parke,  B.  Whether  it  was  of  value  to  the 
plaintiffs  or  not,  at  all  events,  the  defendant  has  been  deprived  of  the  use  of  the  land.] 

Bird  and  Atherton,  in  support  of  the  rule.  First,  a  "full  and  sufficient  abstract" 
of  title  must  shew  the  quantity  and  quality  of  the  estate,  and  in  whom  vested,  tracing 
the  title  for  sixty  years,  so  that  the  purchaser  may  be  able  to  prepare  the  conveyance  : 
and,  in  addition,  the  vendor  must  prove  that  the  abstract  is  true  :  Cooper  v.  Emery 
(I  Ph.  388),  IVynne  v.  Griffith  {\  Russ.  283).  This  abstract  shewed  no  title  to  the 
freehold  land  anterior  to  1816.  [Parke,  B.  No  doubt  that  is  a  defect  in  the  title,  as 
disclosed  on  the  abstract,  but  is  it  one  in  the  abstract  ?  With  such  a  stipulation  as 
this  agreement  contain.s,  it  is  clearly  unnecessary  to  make  an  unobjectionable  title  on 
the  face  of  the  abstract:  I'ut  the  question  is,  what  is  the  limit  the  other  way?  must 
the  vendor  disclose  a  colourable  title  for  sixty  years?]  He  is  bound  to  do  so,  in 
order  to  comply  with  the  term  '-sufficient  abstract"  of  title.  [Alderson,  B.  A 
vendor  must  truly,  fairly,  and  in  all  material  parts  abstract  the  title  which  he 
possesses,  and  must  shew,  by  good  and  sufficient  evidence,  [789]  that  the  abstract  is 
true,  and  that  being  true  it  gives  a  good  title.  But  all  that  is  necessary  in  the  first 
instance,  in  order  to  make  a  good  and  sufficient  title,  is  to  state  truly,  and  in  all 
material  parts  abstract,  the  title  which  the  vendor  has.     Eolfe,  B.     The  term  "  full 
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and  sufficient  abstract,"  means  full  and  sufficient  abstract  of  such  title  as  the  vendor 
possesses.]  This  is  not  a  perfect  abstract  of  the  title  which  it  purports  to  shew,  for 
it  does  not  disclose  in  whom  the  legal  estate  vested  on  the  death  of  Forshaw  :  JFynne 
V.  Griffith  (1  Kuss.  2iS3).  If  the  stipulations  as  to  a  full  and  sufficient  abstract  had 
stood  alone,  it  could  hardly  be  contended  that  there  was  any  compliance  with  it. 
Then,  to  what  extent  is  the  general  qualification  to  be  restrained  by  the  subsequent 
provisions?  The  Court  will,  if  possible,  so  construe  the  contract  as  to  give  effect 
to  every  part  of  it.  If  the  construction  contended  for  on  the  other  side  is  to  prevail, 
the  subsequent  stipulations  in  the  agreement  would  be  rendered  nugatory  ;  for  the 
vendor  might  deliver  an  abstract  alleging  any  sort  of  coloui'able  title,  and  in  the 
absence  of  objection  within  the  prescribed  period,  the  purchaser  would  be  bound  to 
accept  it.  [Piatt,  B.  The  abstract  may  be  sufficient,  though  the  title  is  defective. 
Eolfe,  B.  Suppose  a  title  is  traced  down  to  A.  B.,  and  then  it  is  shewn  that  A.  B. 
died  intestate  and  unmarried,  and  that  the  vendor  took  possession  as  his  illegitimate 
son,  that  would  be  a  bad  title,  but  a  perfectly  good  abstract.  If  a  vendor  fairly 
abstracts  the  whole  title  on  which  he  relies,  how  can  he  do  more  ?]  A  full  and  sufficient 
abstract  of  title  means  a  perfect  abstract  of  a  marketable  title,  and  the  non-delivery 
of  such  an  abstract  absolved  the  plaintifls  from  the  obligation  of  making  objections 
within  the  stipulated  time:  Tanner  v.  Son Ih  (i  Jur.  310).  [Parke,  B.  In  that  case 
the  question  was,  whether  the  objections  were  delivered  within  the  stipulated  period 
of  ten  days,  and  that  depended  [790J  upon  whether  the  last  day  was  to  be  reckoned 
inclusive  or  exclusive — no  doubt  the  latter.] 

Secondly.  The  vendee  had  a  right  to  rescind  the  contract.  [Parke,  B.  How  can 
he  rescind  when  he  has  had  possession  of  the  land?  There  can  be  no  rescission  of  the 
contract,  unless  the  parties  can  be  placed  in  statu  quo.]  The  mere  taking  possession 
is  immaterial,  unless  it  appears  quo  animo  it  is  done.  .  The  period  for  the  completion 
of  the  purchase  being  a  distant  day,  it  was  arranged  that  the  plaintiff  should  have 
immediate  possession  ;  but  the  parties  could  never  have  intended  by  that  to  waive 
their  rights.  In  Hunt  v.  Silk,  the  lessee  continued  in  possession  after  the  expiration 
of  the  period  for  the  completion  of  the  contract. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case  an  action  was  brought  by  the  plaintiffs,  the  purchasers,  on 
a  contract  by  the  defendant  for  the  sale  of  some  land  near  Liverpool.  The  agreement 
stipulated  that  the  plaintiffs  should  have  immediate  possession,  should  pay  part  of  the 
purchase-money  down  and  the  balance  afterwards,  and  that  the  defendant  should 
furnish  the  purchasers  with  a  full  and  sufficient  abstract  of  the  title  to  the  said  land  ; 
and,  on  payment  of  the  balance  of  the  purchase-money  and  interest,  a  good  and  valid 
conveyance  of  the  fee-simple  and  inhei'itance,  free  from  incumbrance,  should  be  made 
and  executed  to  the  purchasers  by  the  defendant  and  all  other  proper  and  necessary 
parties,  such  conveyance  to  be  prepared  at  the  expense  of  the  purchasers  ;  and  it  was 
agreed  that  all  objections  to  and  requisitions  in  support  of  the  title,  not  delivered  in 
writing  in  a  month  after  the  delivery  of  the  abstract,  should  be  deemed  to  be  waived, 
and  the  non-delivery  of  objections  in  that  time  should  be  deemed  an  [791]  acceptance 
of  the  title.  The  breach  assigned  in  the  special  count  of  the  declaration  was  the  non- 
delivery of  a  full  and  sufficient  abstract,  and  that  allegation  was  traversed.  There 
was  also  a  count  for  money  had  and  received  to  which  the  general  issue  was 
pleaded. 

It  appeared  on  the  trial,  before  my  brother  Rolfe,  at  Liverpool,  that  an  abstract 
of  the  title  of  the  defendant  was  delivered  in  due  time,  in  two  parts,  one  containing 
the  title  of  Thomas  Webster  to  some  freehold  land  and  some  copyhold  enfranchised 
in  1846,  and  another,  containing  an  agreement  by  one  Forshaw,  therein  represented 
as  surviving  devisee  of  Webster,  to  sell  to  Smith,  the  defendant,  part  of  the  same 
land,  corresponding  with  that  mentioned  in  the  agreement  between  the  plaintiffs  and 
defendant.  It  was  not  alleged  that  these  abstracts  did  not  contain  a  statement  of  the 
contents  of  all  the  deeds  and  instruments  in  the  defendant's  custody,  power,  or  know- 
ledge ;  but  it  was  contended,  notwithstanding,  that  the  abstract  was  insufficient.  My 
brother  Rolfe  thought  it  was  not,  and  directed  a  verdict  for  the  defendant,  reserving 
the  point,  which  was  argued  before  us  fully  by  Mr.  Crompton  and  Mr.  Bird. 

It  was  not  disputed,  that  in  this  agreement  the  terms  "  full  and  sufficient  abstract 
of  the  title,"  did  not  mean  a  full  and  sufficient  abstract  of  a  complete  marketable  title. 
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for  the  context  shewed  that  the  parties  contemplated  an  abstract  to  which  objections 
might  be  made.  The  defendant  contended,  that,  if  the  abstract  identified  the  estate, 
and  comprised  all  the  documents  he  had  in  his  possession,  power,  or  knowledge,  and  a 
full  history  of  the  biiths  and  deaths  of  the  material  parties,  and  other  facts  to  shew 
the  deduction  of  title  to  himself,  or  a  trustee  for  himself,  it  was  as  full  and  sufficient 
as  the  agreement  required. 

The  plaintifis  insisted  that  this  was  not  enough  :  that  it  ought  to  contain  a 
reasonably  accurate  description  of  the  [792]  property,  and  a  statement  of  a  sixty 
years'  title  to  the  freehold,  which  would  in  this  case  include  the  lord's  title  to  the 
manor  whereof  the  copyholds  were  held  ;  and  further,  that  the  vendor  must  prove 
the  statements  to  be  true,  by  proper  evidence  ;  which  last  pi'oposition  was  not  dis- 
puted ;  but  this  was  said,  and  truly,  to  belong,  not  to  the  abstract,  but  to  a  subsequent 
stage  of  the  investigation  of  the  title. 

We  think  the  abstract  was  sufficient,  within  the  meaning  of  this  issue,  as  it  must 
be  taken  to  have  been  a  full  and  fair  abstract  of  all  the  muniments  which  the  defendant 
had  in  his  possession,  power,  or  knowledge,  and  a  fair  statement  of  the  deduction  of 
his  title,  though  it  did  not  go  back  for  sixty  years.  Whether  an  abstract  containing 
less  than  what  this  did  would  have  been  sufficient  under  this  contract,  it  is  unnecessary 
to  say. 

The  want  of  an  abstract  of  the  title  to  the  manor  before  1816  would  have  been  a 
good  objection,  if  made  within  a  month,  but  not  having  been  so  made,  it  was  waived. 
And  with  respect  to  the  identity  of  the  land,  we  think  that  the  abstract  referring  to 
a  map  or  plan  in  one  of  the  deeds  abstracted,  affords  sufficient  means  of  identification. 
We  are  not  aware  that  a  map  or  plan  is  ever  deemed  to  be  necessary  as  a  part  of  an 
abstract,  ^^'e  are  therefore  of  opinion  that  the  breach  alleged  was  not  proved,  and 
that  my  brother  Rolfe's  opinion  was  correct. 

Fuither,  we  think,  on  the  principle  of  the  case  of  Hunt  v.  Silk,  inasmuch  as  the 
plaintiffs  had  the  possession  of  the  property,  and  the  parties  could  not  be  placed  in 
statu  quo,  the  count  for  money  had  and  received  cannot  be  maintained,  supposing  that 
the  defendant  had  been  guilty  of  a  breach  of  contract  subsequent  to  the  delivery  of 
the  abstract.  We  have  not  now  to  decide  whether  such  a  breach  has  been  committed. 
If  it  was,  the  plaintiff's  remedy  is  on  the  contract. 

Kule  discharged. 

[793]  TxjRNBULL  V.  Pell.  1848. — To  debt  for  money  had  and  received,  &c.,  the 
defendant  pleaded,  by  way  of  set-off,  that  the  plaintiff  was  indebted  to  him  in 
1491.  14s.  6d.,  upon  a  judgment  recovered  in  the  Court  of  Exchequer,  which  the 
defendant  was  ready  to  verify  by  the  record,  and  in  431.  12s.  on  a  promissory 
note,  and  in  5001.  for  work  and  labour,  money  lent,  &c.  The  plaintiff  replied, 
that  he  was  not  nor  is  indebted,  by  reason  that,  as  to  1491.  14s.  6d.,  there  was 
not  any  record  of  the  said  recovery,  and  that  he  was  ready  to  verify,  when, 
where,  and  in  such  manner  as  the  Court  should  appoint ;  and  by  reason  that,  as 
to  the  residue  other  than  the  said  sum  of  1491.  14s.  6d.,  the  plaintiff  was  not 
indebted  to  the  defendant ;  concluding  to  the  country : — Semble,  that  the  plea 
and  replication  were  both  bad. 

[S.  C.  18  L.  J.  Ex.  45.] 

Debt  for  money  had  and  received,  and  on  an  account  stated. 

Plea — That  the  plaintiff',  before  and  at  the  time  of  the  commencement  of  the 
suit,  was  and  still  is  indebted  to  the  defendant  in  1491.  14s.  6d.,  upon  and  bv  virtue 
of  a  judgment  theretofore  recovered  in  the  Court  of  our  Lady  the  Queen,  before  the 
Barons  of  her  Exchequer  at  Westminster,  against  the  plaintiff,  in  a  certain  action 
wherein  the  now  defendant  was  plaintiff,  and  the  now  plaintiff  defendant,  as  by  the 
record  and  proceedings  thereof  still  remaining  in  the  said  Court  of  our  Lady  the 
Queen,  before  the  Baions  of  her  Exchequer  at  Westminster,  more  fully  appears,  and 
which  he  the  defendant  is  ready  to  verify  by  the  record  ;  and  in  4-31.  12s.  on  a  pro- 
missory note,  marie  on  &c.,  by  the  plaintiff,  &c.  :  and  in  5001.  for  work  done  by  the 
defendant  for  the  plaintiff,  and  for  money  lent,  money  paid,  money  had  and  received, 
and  for  the  forbearance  of  money  due  upon  an  account  stated ;  and  which  said  several 
sums  exceed  the  debt  above  demanded  and  damages,  and  out  of  which  said  monies 
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the  defendant  hereby  offers  to  set  off  and  allow  to  the  plaintiff  the  full  amount  of  the 
said  last-mentioned  debt  and  damages.     Verification. 

Replication.  That  the  plaintiff  was  not  nor  is  indebted  to  the  defendant  in 
manner  and  form  as  alleged,  by  reason  that,  as  to  certain  part  of  the  said  supposed 
debts  in  the  plea  mentioned,  to  wit,  1491.  14s.  6d.,  there  is  not  any  record  of  the  said 
recover}'  in  manner  and  form  as  alleged  ;  and  this  the  defendant  is  ready  to  verify, 
when,  where,  and  in  such  manner  as  the  Court  here  shall  appoint ;  and  by  reason 
that,  as  to  the  residue  of  the  said  debts  other  than  the  sum  of  1491.  14s.  6d.,  the 
plaintiff  was  not  [794]  nor  is  indebted  to  the  defendant  in  respect  of  the  said  residue 
or  any  part  thereof,  in  manner  and  form  as  already  alleged  ;  concluding  to  the 
country. 

Special  demurrer,  assigning  for  causes  (amongst  others),  that  the  plaintiff  by 
his  replication  refers  matter  to  the  Court  to  be  tried  by  the  record,  which  ought 
to  be  tried  by  the  country  ;  that  the  replication,  being  entire  and  indivisible,  con- 
tains a  verification  by  the  record,  and  also  a  prayer  that  the  matter  thereof  may  be 
inquired  of  by  the  country,  so  that  the  defendant  cannot  take  any  one  single  and 
certain  issue  thereupon ;  and  that  the  replication  contains  two  separate  and  distinct 
answers  and  replications  to  the  said  plea.     Joinder  in  demurrer. 

Barstow  argued  in  support  of  the  demurrer  (June  9).  The  chief  objection  to  the 
replication  is,  that  by  dividing  the  subject-matter  of  the  plea,  and  making  two  modes  of 
trial,  it  places  the  defendant  under  difficulty  in  accepting  any  issue.  With  regard  to 
the  first  portion  of  the  plea,  if  the  plaintiff  rested  his  case  upon  the  circumstance  of 
there  being  no  such  record,  he  might  have  prevented  the  plea  from  being  received. 
In  a  note  to  the  case  of  Pitt  v.  Knight  (1  Wms.  Saund.  92  a.),  it  is  said,  "  If  a  record 
of  the  same  count  be  pleaded,  formerly  the  plaintiff  might  pray  oyer  of  the  record, 
and  if  it  were  not  given  him  the  next  day,  the  Court  would  reject  the  plea :  Theobald 
v.  Long  {Cs.\%\i.  4-53;  1  Ld.  Raym.  347),  Creamer  v.  JFickett  (Garth.  517),  Hunter  v. 
Wiseman  (2  Str.  823).  But  now,  since  the  practice  has  been  to  refuse  oyer  of  records, 
it  is  questionable  whether  this  method  can  any  longer  be  enforced  ;  and  therefore,  at 
present  the  way  is  to  demand  a  note  in  writing  of  the  term  and  number  of  the  roll 
whereon  the  judgment  or  other  matter  of  record  so  pleaded  is  entered  and  filed,  and 
if  the  defendant's  [795]  attornej^  neglects  or  refuses  to  give  the  same  to  the  plaintiff's 
attorney,  such  plea  is  not  to  be  received."  A  plea  of  set-oft"  by  reason  of  a  judgment  is 
not  proved  by  the  production  of  the  record,  but  the  defendant  must  also  shew  the 
identity  of  the  parties,  and  that  the  debt  remains  unsatisfied.  [Alderson,  B.  The 
jury  have  to  try  whether  the  one  debt  is  greater  than  the  other ;  how  can  -that  be 
known  until  there  is  a  finding  on  the  issue  of  nul  tiel  record?]  The  plaintiff  might 
have  replied  "  nunquam  indebitatus,"  concluding  to  the  country,  for  that  is  the  proper 
conclusion  where  matter  of  law  is  mixed  with  matter  of  fact.  BriscM  v.  Hill  (10 
M.  &  W.  73.5),  and  Fairtlwrne  v.  Donald  (13  M.  &  W.  424)  are  authorities  to  shew  that 
this  replication  is  bad.  [Alderson,  B.  The  plaintiff  in  effect  says,  that  he  is  not 
indebted,  and  he  accepts  the  mode  of  proof  which  the  defendant  oilers.  The  difficulty 
is  of  your  own  seeking.  I  agree  that  the  second  issue  raised  by  the  replication  is  an 
immaterial  issue,  for  it  would  only  determine  whether  the  debt  was  due,  not  whether 
it  exceeded  the  other  debt.  Suppose  the  defendant  proved  on  the  second  issue  201., 
and  the  plaintifi' proved  1.501.,— which  way  is  the  verdict  to  be  entered?  It  would  be 
desirable  that  the  replication  should  be  amended,  so  as  to  leave  no  doubt  as  to  the 
entry  of  the  verdict.] 

The  case  then  stood  over  for  further  argument,  but  in  the  mean  time  the  parties 
consented  to  make  the  following  amendments  : — The  defendant  pleaded,  secondly,  as 
to  1491.  14s.  6d.,  parcel  of  the  monies  in  the  declaration  mentioned,  a  judgment 
recovered  for  that  amount,  concluding  with  a  verification  by  the  record,  and  an  aver- 
ment that  the  sum  equalled  the  sum  of  1491.  14s.  6d.  in  the  declaration  mentioned. 
He  then  pleaded,  thirdly,  to  the  damages  for  the  detention  of  the  said  1491.  14s.  6d. 
and  to  the  residue  of  the  declaration,  the  remaining  matters  stated  in  [796]  the  plea 
of  set-off,  concluding  with  a  verification.  The  plaintiff  replied  to  the  second  plea,  nul 
tiel  record,  with  a  verification  by  the  record,  when,  where,  and  in  such  manner  as  the 
Court  should  appoint ;  and  to  the  third  plea,  nil  debet. 

Amendment  accordingly. 


2  EX  797.  DOE   V.  WHITE  713 

Memorandujm. 

In  this  Vacation  (July  14)  Arnold  Wallinger,  of  the  Middle  Temple,  Esq.,  was 
called  to  the  degree  of  the  coif,  and  gave  rings  with  the  motto  "  Quid  quandoque 
deceat." 


[797]     In  the  Exchequer  Chasiber. 
(In  Error  from  the  Court  of  Exchequer.) 

Doe  d.  ^YILLIAJI  Burton  r.  John  White  and  Others.  June  22,  1848. — Held, 
in  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of  Exchequer, 
that  though  the  word  "estate,"  in  the  operative  part  of  a  will,  passes  not  only 
the  corpus  of  the  property,  but  all  the  interest  of  the  testator  in  it,  unless 
controlled  by  the  context,  yet,  where  the  word  is  not  used  in  the  operative  clause 
of  the  devise  itself,  but  is  introduced  into  another  part  of  the  will  referring  to  it, 
such  word  cannot  be  construed  as  having  the  effect  of  extending  the  meaning  of 
the  operative  clause,  whether  prior  or  subsequent. 

[S.  C.  18  L.  J.  Ex.  59  :  in  Court  below,  1  Ex.  526 ;  154  E.  E.  224  (with  note).] 

In  this  case  a  writ  of  error  was  brought  upon  the  judgment  of  the  Court  below 
(1  Exch.  526),  which  was  argued  this  day.(i) 

Hodgson,  for  the  plaintiff  in  error,  pursued  a  similar  line  of  argument,  and  relied 
upon  the  same  authorities  as  to  the  first  point  argued  below :  the  second  point  he 
abandoned. 

Phipson,  who  appeared  to  argue  for  the  defendant  in  error,  was  not  called  upon. 

Patteson,  J.  We  all  agree  that  the  judgment  of  the  Court  below  ought  to  be 
affirmed,  and  for  the  same  reason,  namely,  that  the  words  "  estates  and  properties  "  do 
not  occur  in  the  operative  part  of  the  devise,  but  only  in  the  subsequent  part  of  it. 
It  is  argued,  that  those  words  are  to  have  effect  as  shewing  that  the  previous  words 
intended  something  more.  But  there  is  no  case  where  such  effect  has  been  given  to 
the  word  "  estate  "  in  the  subsequent  part  of  a  will.  In  the  cases  cited,  it  was 
attempted  to  cut  down  the  effect  of  that  word  in  the  former  part  of  the  will,  and  then 
to  argue  that,  as  the  testator  did  not  intend  the  word  "estate"  to  operate  in  the 
former  part  of  the  devise  as  passing  the  fee,  it  ought  not  so  to  operate  in  the 
latter ;  but  the  Courts  decided  otherwise.  Here  it  is  intended  to  enlarge  the 
operation  of  the  previous  words,  which  only  give  a  life  estate,  and  for  that  there  is 
no  authority. 

Judgment  affirmed. 


[798]  Williams  r.  James.  June  6,  1848. — Assumpsit  by  indorsee  against  acceptor 
of  a  bill  of  exchange  for  1001. — Plea,  that  after  the  said  bill  of  exchange  had 
become  due  and  payable,  W.  (one  of  the  drawers)  delivered  to  the  plaintiff,  at  his 
request,  certain  bills  of  exchange  for  the  payment  of  certain  sums  of  money 
therein  mentioned,  and  amounting  in  the  whole  to  more  than  the  said  sum  of 
1001.,  and  to  a  large  and  sufficient  sum  of  money,  to  wit,  .3801.,  for  and  on  account 
of,  amongst  other  things,  the  sum  specified  in  the  said  bill  of  exchange  in  the 
declaration  mentioned,  and  all  damages,  &c. ;  which  said  bills  of  exchange  the 
plaintiff  took  and  received  from  W.  for  and  on  account  of,  amongst  other  things, 
the  said  sum  of  money  in  the  declaration  mentioned,  and  all  damages,  &c. ;  and 
that  the  said  bills  of  exchange  were  paid  and  satisfied  before  the  commencement 
of  this  suit,  to  wit,  when  they  became  due.  Replication,  that  they  were  not  paid 
and  satisfied  modo  et  forma.  Verdict  for  the  defendant  on  this  issue  ; — Held,  on 
error   in    the   Exchequer   Chamber,  (affirming  the   judgment  of   the   Court   of 

(b)  Before  Patteson,    J.,    Coleridge,   J.,   Coltman,  J.,   Maule,  J.,  Wightman,   J., 
Cresswell,  J.,  and  Erie,  J. 
Ex.  Div.  X.— 23* 
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Exchequer),  that  the    plea   was   bad  iu    substance,  and  that  the   plaintiff  was 
entitled  to  judgment  non  obstante  veredicto. 

Assumpsit  by  the  defendant  in  error  (the  plaintiff  below),  as  indorsee,  against  the 
plaintifl"  in  error  (the  defendant  below),  as  acceptor,  of  a  bill  of  exchange  for  1001. 
drawn  by  Philip  Watkins  and  another  person. 

Plea,  that,  after  the  said  bill  of  exchange  had  become  due  and  payable,  the  said 
Philip  Watkins  delivered  to  the  plaintiff,  at  his  request,  divers  bills  of  exchange  for 
the  payment  of  certain  sums  of  money  therein  respectively  mentioned,  and  amounting 
in  the  whole  to  more  than  the  said  sum  of  1001.,  and  to  a  large  and  sufficient  sum  of 
money,  to  wit,  the  sum  of  3801.,  for  and  on  account  of,  amongst  other  things,  the  said 
sum  of  money  specified  in  the  said  bill  of  exchange  in  the  declaration  mentioned,  and 
all  damages,  &c.  ;  which  said  bills  of  exchange  the  plaintiff  then  took  and  received 
from  the  said  Philip  Watkins  for  and  on  account  of,  amongst  other  things,  the  said 
sum  of  money  in  the  declaration  mentioned,  and  the  damages  sustained  by  the  plaintiff 
in  respect  thereof ;  and  that  the  said  several  bills  of  exchange  were  respectively  paid 
and  satisfied  before  the  commencement  of  this  suit,  to  wit,  when  they  respectively 
became  due  and  payable. 

Replication,  that  the  said  bills  of  exchange  were  not  paid  and  satisfied  modo  et 
forma,  on  which  issue  was  joined  ;  and  at  the  trial  the  defendant  below  obtained 
a  verdict. 

The  plaintiff  below  subsequently  obtained  a  rule  to  shew  cause  why  judgment 
should  not  be  entered  foi'  him,  notwithstanding  the  verdict,  for  the  insufficiency  of 
the  plea;  which  rule  was  made  absolute  in  Hilary  Vacation,  181.5  (1.3  M.  &  W.  828), 
[799]  and  judgment  was  accordingly  entered  up  in  the  Court  of  Exchequer  for  the 
plaintiff  below.  Upon  this  judgment  the  defendant  below  brought  a  writ  of  eri'or 
into  this  Court,  which  was  argued  in  Michaelmas  Vacation,  1846  (Dec.  27,  (a))  by 

Martin  (with  whom  was  Benson)  for  the  plaintiff  in  error,  and  by  Chilton  (with 
whom  was  Davison),  for  the  defendant  in  error.  The  arguments  were  sul)stantially 
the  same  as  those  advanced  in  the  Court  of  Exchequer.  Besides  the  authorities  there 
cited,  Chaviberlayn  v.  Delarive  (2  Wils.  353) ;  Story  on  Bills,  p.  2,  pi.  2  and  3  ;  and 
Kent's  Commentaries,  p.  75,  pi.  60,  were  referred  to. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

WiLDK,  C.  J.  After  stating  the  pleadings,  his  Lordship  said  : — It  was  contended, 
on  the  argument  before  us,  that  the  plea  was  substantially  a  plea  of  payment,  or  was 
a  good  plea,  as  shewing  that  the  debt  and  damages  were  satisfied.  We  think  this  is 
not  so.  The  bills  delivered  by  Philip  Watkins  to  the  plaintiff  do  not  appear  to  have 
been  indoi-sed  to  the  plaintiff',  nor  to  have  been  paid  ;  nor  does  it  in  any  way  appear 
by  the  plea,  that  the  plaintiff'  derived  any  benefit  under  them.  For  anything  that 
appears  by  the  plea,  they  might  have  been  paid  and  satisfied  before  they  were  delivered 
to  the  plaintiff.  We  therefore  agree  with  the  Court  below,  that  the  plea  is  bad  in 
substance,  and  the  judgment  consequently  will  be  affirmed. 

Judgment  aflBrmed. 


[800]  Wainman  v.  The  Earl  of  Rosse.  June  6,  1848.— Certain  waste  lands  in 
the  manor  of  Shipley,  to  the  soil  of  which,  and  everything  constituting  the  soil, 
the  loid  of  the  manor  was  entitled,  were,  by  an  Inclosure  Act,  55  Geo.  3,  c.  xviii., 
(which  recited  the  lord's  title),  taken  away  from  the  lord  and  allotted  to 
commoners,  except  as  saved  by  the  32nd  clause.  That  clause  reserved  to  the 
lord  all  mines  and  minerals,  of  what  nature  or  kind  soever,  lying  and  being  within 
or  under  the  said  commons  and  waste  grounds,  in  as  full,  ample,  and  beneficial  a 
manner,  to  all  intents  and  purposes,  as  he  could  or  might  have  held  and  enjoyed 
the  same  in  case  the  said  act  had  not  been  made ;  and  enacted,  that  he  should 
and  might  at  all  times  thereafter  have,  hold,  win,  work,  and  enjoy  exclusively  all 
mines  and  minerals,  of  what  nature  or  kind  soever,  within  and  under  the  said 
commons  and  waste  grounds,  with  full  liberty  of  digging,  sinking,  searching  for, 

(a)  Before  Wilde,  C.  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  Wightman,  J.,  and 
Erie,  J.  .>..£,>. 
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winning,  and  working  the  said  mines  and  minerals,  and  carrying  away  the  lead 
ore,  lead,  coals,  iron-stone  and  fossils,  to  be  gotten  thereout :  provided  that  the 
lord,  in  the  searching  for  and  working  the  said  mines  and  minerals,  should  keep 
the  first  layer  or  stratum  of  earth  separate  and  apart  by  itself,  without  mixing 
the  same  with  the  lower  strata.  The  33rd  section  provided  for  reimbursement 
to  the  owners  of  allotments,  for  injury  done  by  searching  for  or  working  the 
mines  and  minerals :  — Held,  on  error  in  the  Exchequer  Chamber,  (affirming  the 
judgment  of  the  Court  of  Exchequer),  that  the  reservation  clause  must  be 
construed  with  reference  to  the  title  of  the  lord  to  the  whole  of  the  soil ;  and, 
inasmuch  as  the  object  of  the  act  was  to  give  to  the  commoners  the  surface  for 
cultivation,  and  leave  in  the  lord  what  it  did  not  take  away  for  that  purpose,  the 
word  "minerals"  must  be  understood,  not  in  its  general  sense,  signifying 'sub- 
stances containing  metals,  but  in  its  proper  sense,  as  including  all  fossil  bodies  or 
matters  dug  out  of  mines,  that  is,  quarries  or  places  where  anything  is  dug;  and 
this  notwithstanding  the  provision  in  the  latter  pai't  of  the  clause,  authorising  the 
carrying  away  the  "  lead  ore,  lead,  coal,  iron-stone,  and  fossils,"  as  fossils^may 
apply  to  stones  dug  in  quarries :  therefore,  that  the  clause  reserved  to  the  lord 
the  right  to  the  stratum  of  stone  in  the  inclosed  lands. 

[See  in  Court  below,  14  M.  &  W.  859;  1-53  E.  R.  724  (with  note).] 

In  pursuance  of  the  power  reserved  to  the  parties  by  the  special  case  stated  in  this 
cause  (a),  it  was,  after  the  judgment  of  the  Court  of  Exchequer  for  the  plaintiff  below 
thereon,  taken  down  to  trial  and  turned  into  a  special  verdict,  upon  which  a  writ  of 
error  was  brought  into  this  Court.  The  case  was  argued  in  Hilary  Vacation  1847, 
(February  7),  by 

Cowling  (with  whom  was  Addison),  for  the  plaintiff  in  error  (the  defendant  below) ; 
and  by  Knowles  (with  whom  was  Hugh  Hill),  for  the  defendant  in  error  (the  plain- 
tiff below).  The  Court  (i)  took  time  to  consider,  and  their  judgment  was  now 
pronounced  by 

Wilde,  C.  J.  This  Court  has  fully  considered  the  case  of  IVainman  v.  The  Earl  of 
Basse,  which  is  certainly  one  attended  with  considerable  difficulty ;  but  the  result  of 
the  consideration  of  the  Court  is,  that  the  judgment  below  must  be  affu-med. 

Judgment  affirmed. 


[801]  The  Earl  of  Lindsey  v.  Capper  and  Others.  June  22,  1848.— To  a 
declaration  on  an  indenture  made  between  the  plaintiff  and  the  defendants, 
provisional  directors  of  a  projected  Kailway  Company,  called  the  Direct  Xorthern, 
after  reciting  that  plaintiff  was  owner  of  certain  lands  through  which  that  railway 
and  another,  called  the  Great  Xorthern,  were  intended  to  pass,  and  that  the 
plaintiff  would  support  the  former  and  oppose  the  latter  line,  it  was  covenanted, 
that,  if  the  Direct  Northern's  bill  should  pass  before  six  months  from  the  date 
of  the  deed,  the  Company  should  pay  the  plaintiff  certain  large  sums  of  monej'-, 
in  certain  specified  cases,  for  the  injury  done  to  and  for  the  purchase  of  his  land ; 
that  if  the  Great  Northern's  bill  should  pass  within  eighteen  months  from  the 
same  date,  the  Direct  Northern  was  to  pay  the  plaintifl",  within  three  months 
after  that  event,  certain  sums  of  money,  in  certain  specified  cases,  for  compensa- 
tion, &c.  :  provided  that,  if  no  act  authorising  the  Direct  Northern  to  make  their 
line  should  be  passed  within  six  months  from  the  date  of  the  indenture,  either 
party  might  put  an  end  to  the  agreement  by  giving  notice  in  writing ;  and  that, 
after  the  giving  of  such  notice,  the  agreement,  and  ever^'thing  contained  in  it, 
should  be  absolutely  null  and  void,  except  the  proviso  and  a  covenant  as  to  certain 
costs  to  be  paid  to  the  plaintiff;  and  lastly,  that  if  the  Companies  should  be 
amalgamated,  then,  three  months  after  such  event,  the  amalgamated  Companies 
should  pay  certain  sums  of  money,  in  certain  events  :  one  of  these  being,  the  sum 

(a)  See  Earl  of  Basse  v.  TFainman,  14  M.  &  W.  859-87.3,  where  the  special  case  is 
fully  stated. 

(b)  Lord   Denman,   C.  J.,  Wilde,  C.   J.,   Patteson,  J.,    Coleridge,   J.,  Maule,  J., 
Cresswell  J.,  and  Williams,  J. 
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of  60001.  if  the  line  followed  the  course  of  the  Direct  line  without  a  branch  to 
Stamford  ;  and  that  in  such  case  all  the  covenants  applicable  were  to  be  performed 
by  the  amalgamated  Companies.  The  declaration,  after  alleging  that  the  Companies 
were  amalgamated,  that  the  line  took  the  course  of  the  Direct  Northern  without 
a  branch  to  Stamford,  and  that  the  period  of  three  months  had  elapsed,  concluded 
with  laying  as  a  breach  the  non-payment  of  the  60001.  The  defendants  pleaded, 
that  no  Act  of  Parliament  authorising  the  Direct  Northern  to  make  their  intended 
line  was  passed  within  six  calendar  months  ;  and  that  the  defendants  gave  the 
plaintiff  notice  that  they  were  desirous  to  put  an  end  to  the  agreement ;  that  no 
part  of  the  line  had  passed  through  plaintifi"s  estate,  and  that  it  had  not  been 
injured  under  the  act : — Held,  on  error  in  the  Exchequer  Chamber  (reversing  the 
judgment  of  the  Court  of  Exchequer),  that  the  plea  was  bad  in  substance,  and 
aflbrded  no  answer  to  the  action. 

[Affirmed,  1851,  3  H.  L.  C.  293 ;  10  E.  E.  114  (with  note).] 

The  plaintiff  having  brought  a  writ  of  error  on  the  judgment  of  the  Court  of 
Exchequer  in  this  case,'(a)  it  was  argued  (/*)  (June  21)  by  Humphry  for  the  plaintiff 
in  error,  and  by  Sir  F.  Kelly  for  the  defendants  in  error.  The  arguments,  which 
turned  entirely  upon  the  construction  of  the  deed,  are  omitted. 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J.  The  deed  in  this  case  provides  for  three  possible  events — first,  the 
passing  of  the  bill  of  the  Direct  Northern  Railway  Company  within  six  months  : 
secondly,  the  passing  of  the  bill  of  the  Great  Northern  Railway  Company  within 
eighteen  mouths ;  thirdly,  the  amalgamation  of  the  Companies,  and  the  passing  of  a 
bill  of  the  amalgamated  Companies,  without  specifying  any  limit  as  to  time.  In  the 
first  event,  a  large  sum  of  money  is  to  be  paid  by  the  defendants,  and  many  covenants 
are  introduced  as  to  stations,  bridges,  and  various  other  matters. 

In  the  second  event,  a  large  sum  of  money  is  to  be  paid  [802]  by  the  defendants, 
and  the  plaintiff'  is  to  hand  over  to  them  all  sums  which  he  may  receive  by  way  of 
compensation  from  the  Great  Northern  Railway  Company  ;  but  none  of  the  covenants 
as  to  stations,  &c.  can  apply. 

A  proviso,  however,  is  introduced,  giving  power  to  either  party,  if  no  act  of 
Parliament  authorising  the  Direct  Northern  Company  to  form  the  (by  which  we 
understand  their)  intended  railway  is  passed  within  six  months,  to  determine  and  put 
an  end  to  the  deed,  except  as  regards  the  payment,  by  the  defendants  to  the  plaintiff', 
of  all  costs  which  he  may  have  incurred.     Neither  of  these  events  has  happened. 

The  clause  which  applies  to  the  third  contemplated  event  follows  immediately  upon 
this  proviso,  and  directs  in  substance,  that,  within  three  months  after  the  passing  of 
the  bill  of  the  amalgamated  Companies,  the  defendants  shall  pay  to  the  plaintiff' 
certain  sums  of  money  (more  or  less,  as  the  case  may  be)  ;  and  that  all  covenants  and 
agreements  of  the  defendants,  so  far  as  the  same  shall  be  applicable,  shall  be  observed 
by  the  amalgamated  Companies.  This  event  has  happened,  and  the  action  is  brought 
for  the  money  covenanted  to  be  paid  three  months  after  its  happening. 

The  plea  states,  that  the  first-contemplated  event  has  not  happened,  and  that  the 
deed  has  been  determined  and  put  an  end  to  by  the  defendants  under  the  terms  of 
the  proviso.  Doubtless,  if  that  proviso  extends  to  the  whole  deed,  and  is  to  be  taken 
simply  as  it  stands  by  itself,  the  plea  is  an  answer  to  the  action. 

But  the  question  is,  whether  the  amalgamation  clause,  following  immediately  after 
the  proviso,  is  not  to  be  taken  as  a  part  of  and  a  qualification  of  that  proviso.  We 
are  of  opinion,  that,  by  the  true  construction  of  the  deed,  it  is  to  be  so  taken  ;  that 
the  amalgamation  clause  embodies  the  proviso ;  that  they  are  to  be  read  together ; 
and  that,  being  so  read,  the  true  effect  and  meaning  is,  that,  if  no  bill  to  which  the 
defendants  are  parties  shall  be  passed  within  [803]  six  months,  notice  may  be  given 
by  either  the  plaintiff  or  the  defendants,  to  determine  and  put  an  end  to  the  deed  : 
but  that,  if  any  such  bill  do  pass  within  six  months  (as  in  truth  it  has),  the  covenants 
in  the  amalgamation  clause  are  to  stand  good  and  be  observed. 

If  this  be  the  true  construction  of  the  deed,  it  is  plain  that  the  plea,  which  negatives 

(a)  1  Exch.  .579,  where  the  material  parts  of  the  deed  are  set  out. 

(b)  Before  Patteson,  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  Wightman,  J., 
Cresswell,  J.,  and  Erie,  J. 
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only  the  tirst-conteraplated  event,  and  not  the  third,  cannot  be  an}'  answer  to  this 
action,  which  is  founded  on  the  happening  of  that  third  event. 

We  are  therefore  of  opinion,  that  the  plaintiff  is  entitled  to  recover  the  60001. 
claimed ;  and  that  the  judgment  of  the  Court  below  must  be  reversed,  and  judgment 
entered  for  the  plaintiff. 

Judgment  reversed. 


Jones  i:  Chapman  and  OTHERS.(rt)  Dec.  1  &  2,  18i7  ;  June  IS,  1849. — Under 
the  plea  to  a  declaration  in  trespass  qr.  cl.  fr.,  that  the  close  in  the  declaration 
mentioned  was  not,  at  the  time  when  &c.,  the  close  of  the  plaintiff,  the  defendant 
may  shew  a  lawful  right  to  the  possession  of  the  close,  either  in  himself  or  in 
some  other  person  under  whose  authority  he  claims  to  have  acted.  So  held  on 
error  in  the  Exchequer  Chamber,  per  Wilde,  C.  .J.,  Coltman,  J.,  Maule,  -J.,  Erie,  J., 
and  Williams,  J.  :  dissentieutibus  Coleridge,  J.,  and  Wightman,  J. 

[S.  C.  18  L.  J.  Ex.  4.56.  For  former  proceedings,  see  12  M.  &  W.  124.  Referred  to, 
Lows  V.  Telford,  1876,  1  A.  C.  426  ;  Bamsey  v.  Margrett,  [1894]  2  Q,.  B.  18;  Kymch, 
Limited  v.  Boivlands,  [1912]  1  Ch.  .534.] 

Trespass.  The  first  count  of  the  declaration  stated,  that  the  defendants,  to  wit, 
on  &c.,  with  force  and  arms  broke  and  entered  a  certain  dwelling-house  of  the  plaintiff, 
in  the  count}'  of  Denbigh,  and  there  forced  and  broke  open  and  damaged  the  outer 
door  thereof,  &c.  There  was  a  second  count  for  another  similar  trespass  on  a  different 
day.  The  defendants  pleaded,  first,  not  guilty ;  secondly,  to  the  first  count,  that  the 
said  dwelling-house  in  that  count  mentioned  was  not,  at  the  said  time  when  &c.,  the 
dwelling-house  of  the  plaintiflf  modo  et  form;\.  The  third  plea,  to  the  second  count, 
was  a  similar  traverse.  Upon  these  pleas  the  plaintift'  joined  issue.  There  were  also 
pleas  to  both  counts,  that  the  dwelling-house  in  the  declaration  [804]  mentioned  was 
the  dwelling-house  and  freehold  of  one  Harriett  Myddelton  ;  to  which  there  were 
replications  of  a  demise  by  her  to  the  plaintiff  from  year  to  year,  and  rejoinders 
thereto  of  a  determination  of  the  tenancy  by  notice  to  quit,  before  the  time  of  the 
committing  of  the  alleged  trespasses :  and  issues  were  taken  upon  these  rejoinders. 

At  the  trial  of  the  cause,  before  Parke,  B.,  at  the  Summer  Assizes  for  the  county 
of  Denbigh,  in  184.5,  the  plaintiff  launched  his  case  by  proving  that  he  had  been  in 
actual  possession  of,  and  bad  resided  in,  the  house  in  question  for  about  ten  j'ears 
before  and  up  to  the  time  of  the  alleged  trespasses.  The  defendants  then  proved  that 
the  house  was  the  freehold  of  Harnett  Myddelton ;  that  the  plaintiff  had  occupied  it 
as  her  tenant  from  year  to  year ;  that  the  tenancy  had  been  properly  determined 
before  the  time  of  the  trespasses  ;  and  that  the  defendants  had  entered  as  her  servants 
.aid  by  her  authority  and  command.  Upon  this  evidence  the  learned  judge  was  of 
opinion  that  the  defendants  were  entitled  to  a  verdict,  not  only  upon  the  issues  raised 
on  the  pleas  of  liberum  tenementum,  but  also  upon  those  raised  by  the  second  and 
third  pleas  ;  and  he  directed  the  jury,  that,  upon  those  issues,  the  proper  question  for 
their  consideration  was,  whether,  at  the  times  of  the  committing  of  the  alleged 
trespasses,  the  plaintiff  was  lawfully  in  possession  of  the  said  dwelling-houses,  as 
against  Miss  Myddelton ;  and  that,  if  the  defendants  had  by  their  evidence  satisfied 
them,  that,  at  the  time  of  the  trespasses,  the  said  Harriett  Myddelton  was  lawfully 
entitled  to  the  possession,  and  that  the  defendants,  as  her  servants,  and  by  her 
authority  and  command,  then  committed  the  trespasses,  in  such  case  the  second  and 
third  issues  ought  to  be  found  for  the  defendants.  To  this  ruling  the  plaintifi"s 
counsel  tendered  a  bill  of  exceptions.  The  defendants  had  a  verdict  upon  those  issues, 
upon  which  judgment  was  signed  in  the  Court  below  ;  and  the  plaintifi"  thereupon 
brought  a  writ  of  error.  The  grounds  of  error  relied  on  by  [805]  the  plaintifl'  (after 
setting  out  the  above  direction,  and  alleging  the  same  to  be  a  misdirection  in  point  of 
law),  stated  that  the  learned  judge  ought  to  have  directed  the  jury,  that,  upon  the 
evidence  so  given  as  aforesaid,  the  said  issues  ought  to  be  found  for  the  plaintift',  if 
the  jury  were  satisfied  thereby  that  the  plaintift',  at  the  several  times  when  &c.,  was 
in  the  actual  possession  of  the  said  dwelling-house  in  which  &c. 

(a)  This  case  is  inserted  here  on  account  of  its  importance. 
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The  case  was  argued  (a)  on  the  1st  and  2nd  of  December,  1847,  by 
AVelsby,  for  theplaintiff  in  error.  This  bill  of  exceptions  raises  the  question  with 
respect  to  which  there  has  existed  a  difference  of  opinion  between  the  Courts  of 
Queen's  Bench  and  Exchequer— the  Court  of  Queen's  Bench  being  of  opinion  that, 
in  an  action  of  trespass  quare  clausum  fregit,  upon  the  issue  raised  by  the  plea  that 
the  close  is  not  the  plaintiff's  close,  the  plaintiff  is  entitled  to  succeed,  if  he  proves 
actual  possession  only  ;  and  that  the  defendant  cannot,  under  that  plea,  dispute  the 
plaintift"s  title  by  setting  up  title  in  himself  or  in  a  third  person,  and  justify  the 
alleged  trespass  by  shewing  that  it  was  done  by  such  third  person's  authority  and 
command.  On  the  other  hand,  the  Court  of  Exchequer  is  of  opinion  that  the  question 
of  title  is  fully  open  to  the  defendant  under  this  plea.  The  first  case  which  gave  rise 
to  the  expression  of  a  difference  of  opinion  is  that  of  Purnell  v.  Young  (3  M.  &  W.  288), 
where  Parke,  B.,  in  a  considered  judgment  of  the  Court  of  Exchequer,  says,  "If  there 
had  Ijeen  nothing  but  the  general  issue  and  licence  pleaded,  and  the  case  had  occurred 
before  the  New  Rules,  the  judge  might  have  so  certified  ;  unless  it  had  appeared  on 
the  evidence  on  the  general  issue  on  the  trial,  that  the  title  [806]  had  come  in  question, 
which  might  have  been  the  case  on  that  plea  (independently  of  any  statutory  pio- 
vision) ;  because  it  was  a  denial  that  the  defendant  had  trespassed  on  the  plaintiff's 
close,  and  put  in  issue  the  fact  that  it  was  his  close,  as  well  as  the  fact  that  the 
defendant  had  entered  upon  it.  Of  that  title,  possession  would  be  prima  facie 
evidence  against  all,  and  it  would  constitute  a  good  title  against  a  wrong  doer,  and 
none  against  the  person  lawfully  entitled  to  the  possession,  who,  though  the  plaintiff 
had  the  actual  possession,  might  have  shewn  that  he  (the  defendant)  was  lawfully 
entitled  to  it."  His  Lordship  shortly  afterwards  proceeds : — "But  the  plea  denying 
the  close  to  be  the  plaintiff's,  since  the  New  Rules,  is  a  denial  of  the  plaintift"'s  title 
to  the  close,  to  the  same  extent  that  he  would  have  been  obliged  to  prove  it  before 
under  the  general  issue ;  that  is,  it  is  a  denial  of  possession,  if  the  defendant  was  a 
wrong  doer;  if  otherwise,  of  the  right  to  the  possession  :  but,  in  either  supposition, 
it  is  necessarily  a  denial  of  title  ;  for,  even  in  the  former  case,  possession  is  title 
against  a  wrong  doer ;  and  therefore  the  plea  raises  a  question  of  title  in  the  action, 
and  prevents  the  judge  from  certifying."  Next  followed  the  case  of  IFhiUington  v. 
Boxall  (5  Q.  B.  139),  which  is  a  direct  decision  of  the  Court  of  Queen's  Bench  upon 
this  point.  That  was  an  action  of  trespass  quare  clausum  fregit,  to  which  the 
defendant  pleaded,  that  the  close  was  not  the  plaintiff's  property  ;  and  it  was  held 
that,  under  this  plea,  the  defendant  could  not  give  evidence  of  title  in  himself,  and 
that  the  plaintiff  established  his  case  by  proving  possession  merely.  On  that  occasion 
the  present  question  was  fully  considered.  Lord  Denman,  C.  J.,  says,  "The  counsel 
for  the  defendant,  upon  the  argument  of  the  case,  relied  very  much  upon  an  expression 
which  fell  from  Mr.  Baron  Parke  in  pronouncing  the  judgment  of  the  Court  of 
Exchequer  in  the  case  of  Purnell  v.  Young,  and  which  certainly  is  at  variance  with 
[807]  our  view  of  the  case."  And  again,  "This  dictum  in  Fuinell  v.  Young  is  that 
from  which  we  dissent,  concurring  fully  with  the  decision  of  that  case."  In  the  case 
of  Hurrmn  v.  DiAon  (12  M.  &  W.  U2),  which  followed  very  shortly  after  this  decision 
of  the  Court  of  Queen's  Bench,  Parke,  B.,  says,  "  This  Court  and  the  Court  of  Queen's 
Bench  have  certainly  come  to  a  different  decision  on  the  same  point ;  the  Court  of 
Queen's  Bench  having  held  that  there  ought  to  be  a  special  plea,  in  order  to  dispute 
the  plaintiff's  title  as  distinguished  from  his  mere  possession  :  we  have  thought 
differently."  It  appears,  therefore,  from  these  cases,  that  the  present  question 
remains  to  be  settled  by  this  Court. 

By  the  rule  of  Hilaiy  Terra,  4  Will.  4,  it  is  ordered  that,  "  in  actions  of  trespass  quare 
clausum  fregit,  the  plea  of  '  Not  guilty '  shall  operate  as  a  denial  that  the  defendant 
committed  the  trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the 
plaintiff's  possession,  or  right  of  possession,  of  that  place,  which,  if  intended  to  be 
denied,  must  be  traversed  specially."  It  is  submitted  that  the  view  which  the  Court 
of  Queen's  Bench  have  taken  of  this  question  is  the  correct  one.  It  may  be  conceded 
that,  before  the  New  Rules,  the  defendant  was  at  liberty,  under  the  general  issue,  to 
shew  that,  as  against  him,  the  plaintiff  had  no  right  to  "the  possession,  because  some 
person  other  than  the  plaintiff'  had  the  right.     The  New  Rules,  however,  were  framed 

(a)  Before  Wilde,  C.  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  Wightraan,  J., 
Erie,  J.,  and  Williams,  J. 
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chiefly  with  a  view  to  remove  the  great  inconvenience  which  constantly  used  to  arise 
at  trials  from  the  production  of  evidence  which  came  unexpectedly  upon  the  other 
side  ;  and  much  inconvenience  must  still  arise,  if  the  allegation  in  the  declaration  be 
held  to  be  capable  of  two  meanings,  viz.  of  possession  and  of  title.  Possession  has 
ever  been  held  sufficient  to  maintain  an  action  of  trespass  against  a  wrong  doer ;  and 
the  plaintiff's  case  is  prima  facie  established  by  such  proof.  The  rule  of  Court  orders, 
that  the  plaintiff's  [808]  possession,  or  right  to  possession,  must  be  traversed  specially, 
if  intended  to  be  denied.  [Maule,  J.  Does  not  the  word  "  specially  "  mean  in  contra- 
distinction to  traversed  generally,  as  by  the  general  issue?]  If  the  title  could  be 
disputed  under  the  traverse  in  question,  the  word  "  specially  "  would  have  no  effect. 
These  rules  were  drawn  by  learned  persons,  and  it  is  to  be  presumed  that  the  words 
used  were  introduced  after  due  consideration,  and  with  a  knowledge  of  the  proper 
meaning  and  effect  of  each.  In  Broicne  v.  Lawmi  (12  A.  &  E.  624),  Lord 
Denman,  C.  J.,  said,  "  We  agree  that  the  question  of  title  is  not  to  be  raised  on  a  plea 
of  possession.  We  agree  also,  that  this  action  is  posses.sory,  and  that  possession  is 
sufficient  for  the  plaintiff  in  trespass  against  a  wrong  doer."  In  Heath  v.  Milward 
(2  Bing.  X.  C.  98),  Tindal,  C.  J.,  says,  "It  is  objected  that,  under  the  rule  of  Hilary 
Term,  i  Will,  i,  the  defendant  should  not  be  driven  to  allege  new  matter,  where  he 
takes  a  traverse  on  the  plaintiff's  claim.  But  I  see  no  reason  why,  if  the  fact  be  so, 
he  should  not  allege  that  the  close  is  not  in  the  plaintiffs  possession,  or  is  not  the 
plaintirt's  property.  Here,  however,  he  has  used  the  word  'close'  in  the  same  sense 
in  which  it  is  used  in  the  declaration."  Fleming  v.  Cooper  (b  A.  &  E.  221)  and  Carnaby 
V.  JFelby  (8  A.  &  E.  872)  are  to  the  same  effect.  The  plea  should,  therefore,  have 
been  a  special  one,  embodying  something  beyond  a  mere  traverse  of  the  allegation  in 
the  declaration,  which  imports  no  more  than  such  possession  as  is  required  prima  facie 
to  maintain  the  action.  If  the  evidence  here  offered  be  admitted  under  that  traverse, 
the  plaintiff,  after  proving  a  prima  facie  case,  may  have  to  answer  evidence  of  a  totally 
new,  and  of  an  affirmative,  description.  [He  also  referred  to  XevAon  v.  Harland 
(1  Man.  &  Gr.  644).] 

Peacock,  contra.  The  present  question,  no  doubt,  de-[809]pends  upon  the  con- 
struction to  be  put  upon  the  language  of  the  New  Rule,  which  limits  the  operation  of 
the  general  issue  in  actions  of  trespass  quare  clausum  fregit,  such  construction  being 
subject  to  the  rules  and  principles  of  pleading.  Before  the  New  Eules,  in  these  actions, 
all  matters  in  confession  and  avoidance  were  to  be  pleaded  specially  ;  but  under  the 
plea  of  "Not  guilty,"  the  defendant  could  set  up  title  in  another  person.  Under  that 
issue  two  questions  were  raised,  first,  whether  the  close  was  the  plaintiff's ;  and  if  so, 
secondly,  whether  the  defendant  broke  and  entered  it.  In  Argent  v.  Lwranf  (8  T.  E. 
403),  the  Court  of  King's  Bench  held  it  to  be  clear  that  the  defendant  could  give 
evidence  that  the  soil  and  freehold  were  another's,  under  the  general  issue.  Lord 
Kenyon,  C.  J.,  there  cites  a  case  in  1  Leon.  301,  in  support  of  that  position  ;  and  he 
adds,  "  Conformably  to  this  doctrine,  I  have  always  understood  that  it  has  been  the 
practice  to  permit  the  defendant  to  give  liberum  tenementum  in  e^ddence  under  the 
general  issue;"  and  upon  this  point  Lawrence,  J.,  cites  Gilb.  Evid.  2-58,  Bartholomew 
V.  Ireland  (Andr.  108;  Cro.  Eliz.  76),  Dr.  Lei/field's  case  (10  Co.  90),  and  a  case  before 
Buller,  J.,  at  Nisi  Prius  ;  and  Grose,  J.,  lays  the  rule  down  broadly,  "that,  in  all  cases, 
title  might  be  given  in  evidence  under  the  general  issue  ; "  and  he  adds,  "  I  have 
always  considered  that  to  be  the  practice."  It  is  therefore  clear,  from  this  case,  and 
the  authorities  there  cited,  that  the  general  issue  was  the  proper  plea  under  which  the 
defendant  could  set  up  title  in  answer  to  the  plaintiff's  case.  Trespass  was  considered 
to  be  a  possessory  action,  and  it  has  always  been  held  sufficient  for  the  plaintiff,  in  the 
first  instance,  to  shew  possession.  Thus,  it  has  been  said,  "  Trespass  is  a  possessory 
action,  founded  merely  on  the  possession,  and  it  is  not  at  all  necessary  that  the  right 
should  come  in  question:"  Graham  [810]  v.  Peat  (1  East,  246).  In  the  preceding 
case,  Lord  Kenyon  said,  "  Any  possession  is  a  legal  possession  against  a  wrong  doer." 
As  against  a  wrong  doer,  therefore,  possession  was  and  is  title.  Before  the  case  of 
Chambers  v.  Donaldson  (11  East,  65),  where  the  defendant  pleaded  soil  and  freehold  in 
another,  by  whose  command  he  justified  the  trespass,  it  was  doubted  whether  such 
command  could  be  traversed  by  the  plaintifi',  but  the  Court  of  King's  Bench  in  that 
case  held  that  it  could  ;  and  Grose,  J.,  there  said,  "  It  has  always  puzzled  me  to 
discover  any  reason  why  the  command  might  not  be  traversed  as  well  as  the  soil  and 
freehold  of  another,  in  a  plea  of  this  description,  for  both  constitute  one  defence ;  and 
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also,  why  it  should  not  be  traversed  as  well  upon  a  special  plea  as  denied  under  the 
weneral  issue.  There  is  no  other  case  where  the  same  defence  may  be  made  on  the 
general  issue  and  on  special  plea,  that  the  same  answer  cannot  be  given  to  both." 
Liherum  tenemcntum  is,  in  truth,  an  anomalous  plea  (see  Harvey  v.  Brydges,  14  M.  &  W. 
439),  and  used  to  be  pleaded  chiefly  for  the  purpose  of  obliging  the  plaintiff  to  new 
assign. 

It  being  perfectly  clear  from  the  decisions,  that,  before  the  New  Rules,  the  present 
defence  was  admissible  in  evidence  under  the  plea  of  "  Not  guilty  ; "  then  comes  the 
question  as  to  the  eflect'of  those  Rules.  The  New  Rules  have  not  altered  the  meaning 
of  the  allegations  in  the  declaration  in  trespass.  What,  then,  is  the  meaning  of  the 
words,  "tiie  close  of  the  plaintiff"?  Before  the  New  Rules,  this  allegation  imported 
either  the  actual  possession  or  the  lawful  possession,  the  first  being  sufficient  to 
maintain  the  action  against  a  person  having  no  title.  Now,  the  plaintifl  must  have 
actual  possession  in  order  to  maintain  trespass.  That  is  therefore  involved  in  the 
allegation  that  it  is  the  plaintiff's  close.  So  also,  a  party  cannot  treat  the  rightful 
owner  as  a  trespasser.  Which,  therefore,  of  these  two  [811]  different  meanings  did 
the  framers  of  the  New  Rules  intend  should  be  traversed  ?  The  answer  is,  the  allega- 
tion comprehends  the  actual  possession  and  the  right  of  possession,  and  the  traverse 
puts  both  in  issue.  The  language  of  the  Rules  is  certainly  not  altogether  strictly 
technical.  But  the  plea  is  to  be  a  traverse,  concluding  to  the  country.  There  is  in 
realitj'  no  difference  between  the  case  of  goods  and  realty.  In  one  case,  the  traverse 
denies  the  property  in  the  goods,  in  the  other,  of  the  land.  He  also  referred  to  Ashhy 
v.  Mimu'tt  (8  A.  &■  E.  121),  and  Butcher  v.  Bidcher  (7  B.  &  C.  399). 

Welsby,  in  reply,  contended  that,  according  to  the  defendant's  argument,  the  plea 
of  liberum  tenementum  was  bad  ;  but  he  admitted  that,  before  the  New  Rules,  the 
defence  which  might  be  made  the  subject>matter  of  a  plea  of  liherum  tenementum  had 
been  given  in  evidence  under  the  general  issue.  He  cited  and  referred  to  Dove  v.  Smith 
(6  Mod.  153  (2)),  Reeves'  History  of  the  English  Law,  pp.  340-1-2-3,  and  the  cases 
referred  to  in  the  notes;  Bro.  Abr.,  "General  Issue,"  Plac.  81  ;  Clift's  Entr.  p.  713. 

Cur.  adv.  vult. 

The  Court  being  divided  in  opinion,  the  learned  judges  now  proceeded  to  give 
their  judgments  seriatim. 

Williams,  J.  The  question  in  this  case  arose  on  a  bill  of  exceptions,  tendered  at 
the  trial  before  Parke,  B.  The  action  is  in  trespass  for  breaking  and  entering  the 
plaintiff's  dwelling-house  ;  and  the  defendants  had  pleaded  (amongst  other  pleas)  that 
the  dwelling-house  mentioned  in  the  declaration  was  not,  at  the  said  time  when  &c., 
the  dwelling-house  of  the  plaintiff,  modo  et  forma  ;  on  which  issue  had  been  joined. 
The  learned  baron  told  the  jury  in  effect,  that  they  ought  to  find  this  issue  for  the 
defen-[812]-dants,  if  they  (the  jury)  were  satisfied,  by  the  evidence  of  the  defendants, 
that,  at  the  said  time  when  &c.,  one  Harriett  Myddelton  was  entitled  to  the  possession 
of  the  dwelling-house,  and  the  defendants  had  committed  the  alleged  trespasses  under 
her  authority. 

To  this  direction  the  plaintiff  excepted,  insisting  that,  upon  this  issue,  the  judge 
should  have  directed  the  jury  to  find  for  the  plaintiff,  if  they  were  satisfied  by  the 
evidence  that  at  the  time  when  &c.  he  was  in  the  actual  possession  of  the  dwelling- 
house. 

The  general  question  is  thus  raised  for  our  decision,  as  a  Court  of  Error,  whether, 
under  a  traverse  of  the  allegation  in  a  declaration  in  trespass  quare  clausum  fregit, 
that  the  close  was  the  close  of  the  plaintiff,  the  defendant  is  or  is  not  at  liberty  to 
shew  title  in  himself  or  some  other  person,  under  whose  authority  he  claims  to  have 
acted.     And  I  am  of  opinion  that  he  is. 

I  have  not  formed  this  opinion  without  hesitation,  because  it  is  in  direct  opposition 
to  the  judgment  of  the  Court  of  Queen's  Bench,  in  IVhittington  v.  Boxall  {p  Q.  B.  139). 
But  on  consideration  of  that  judgment,  and  of  the  authorities  and  reasoning  on  which 
it  is  founded,  it  appears  to  me  to  have  been  wrongly  given. 

'The  question  turns  on  the  construction  of  the  New  Rules  of  Pleading,  H.  T. 
4  Will.  4.  Before  those  Rules,  it  had  long  been  settled  law,  that,  under  the  general 
issue  of  "Not  guilty,"  in  trespass  quare  clausum  fregit,  the  defendant  might  give 
evidence  of  title  in  himself,  or  in  another  by  whose  command  he  entered.  The  case 
of  Argent  v.  Durrani  (S  T.  R.  40.5),  shews  conclusively  the  establishment  of  this 
doctrine,  and  also   discloses  the  principle  on   which    it  was  founded,  viz.  that  the 
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evidence  falsified  the  declaration  of  the  plaintiff',  inasmuch  as  it  proved  that  the 
defendant  did  not  break  the  plaintiff's  close,  as  the  declaration  set  forth. 

[813]  Thus  it  appears,  that,  at  the  time  the  New  Kales  were  made,  the  general 
issue,  in  trespass  quare  clausum  fregit,  by  reason  of  its  traversing  the  allegation  in  the 
declaration,  that  the  close  in  which  &c.  was  the  close  of  the  plaintiff,  operated  as  a 
denial,  not  only  of  his  possession,  but  also  of  his  right  of  possession,  as  against 
a  defendant  lawfully  entitled  thereto. 

But  by  the  Rule  of  H.  T.,  4  Will.  4,  in  trespass,  it  is  ordered,  that  in  "actions  of 
trespass  quare  clausum  fregit,  the  plea  of  '  Not  Guilty '  shall  operate  as  a  denial  that 
the  defendant  committed  the  trespass  alleged  in  the  place  mentioned,  but  not  as 
a  denial  of  the  plaintiff's  possession  or  right  of  possession  of  that  place,  which,  if 
intended  to  be  denied,  must  be  traversed  specially." 

The  alteration,  then,  which  this  rule  introduces,  appears  to  be  this — that  the 
defendant,  if  he  intends  to  deny  the  plaintiff's  possession  or  right  of  possession,  must, 
instead  of  denying  it  as  heretofore  by  the  general  issue,  deny  it  by  traversing  it  specially. 

It  must  be  confessed,  that  the  language  employed  in  this  Rule  is  not  very  happily 
chosen ;  for  the  expression,  "  special  traverse,"  usually  bears  a  particular  technical 
sense  (viz.  that  of  a  traverse  consisting  of  an  inducement  and  an  absque  hoc),  in  which 
it  is  scarcely  possible  it  can  have  been  intended  to  be  here  used. 

What  is  meant,  as  I  understand,  by  the  Rule  in  this  respect  is,  merely,  that  in 
order  to  enable  the  defendant  to  dispute,  if  he  is  a  wrong  doer,  the  possession,  or  if 
he  claims  title,  the  right  of  possession,  the  allegation  in  the  declaration,  that  the  close 
in  which  &c.  is  the  close  of  the  plaintiff',  must  be  denied  specially  by  a  particular 
traverse,  in  contradistinction  to  being  denied  generally,  as  theretofore,  by  the  plea  of 
"  Not  guilty." 

It  is  true  that,  by  the  terras  of  the  Rule,  taken  literally,  it  is  not  this  allegation, 
but  the  plaintiff''s  possession  or  right  of  possession,  which  is  to  be  traversed.  But  it 
is  a  principle  of  pleading,  that  a  defendant  cannot  traverse  any  [814]  matter  which 
is  not  alleged  or  necessarily  implied  in  the  declaration ;  and  possession,  or  right  of 
possession,  is  only  alleged  or  necessarily  implied,  in  a  declaration  in  trespass  quare 
clausum  fregit,  as  being  asserted  in  the  allegation  that  the  close  in  which  &c.  is  the 
close  of  the  plaintiff. 

If  this  be  so,  then  the  defendants  in  the  present  case,  inasmuch  as  by  the  plea  in 
question  they  have  denied  the  plaintiff's  allegation,  that  the  dwelling-house  in  which 
(kc.  was  his  dwelling-house,  have  specially  traversed  the  plaintift''s  right  of  possession 
thereof,  within  the  meaning  of  the  New  Rules,  and  have  put  themselves  into  the  same 
position  as  that  in  which  they  would  have  been  before  the  New  Rules,  if  they  had 
traversed  it  generally  by  pleading  "  Not  guilty  ;  "  and  they  ai'e  consequently  at  liberty 
to  shew  title  in  themselves  or  in  another  under  whose  authority  they  acted. 

For  these  reasons,  I  am  of  opinion  that  the  judge's  direction  at  the  trial  was 
correct;  and  that  our  judgment  on  this  writ  of  error  ought  to  be  for  the  defendants. 

Erle,  .J.  I  am  of  opinion  that  the  direction  excepted  to  was  right,  and  that  the 
defendants  were  entitled  to  the  verdict  upon  the  issues  joined  upon  the  second  and 
third  pleas,  upon  proof  that  they  or  those  under  whom  they  claimed  were  entitled  to 
the  possession  at  the  time  of  the  alleged  trespass. 

It  is  conceded  that,  under  the  plea  of  "Not  guilty,"  before  the  New  Rules,  upon 
this  proof  the  defendant  was  entitled  to  the  verdict. 

It  is  clear  that  the  pica  of  "Not  guilty,"  then,  comprised  two  traverses  :  first,  that 
the  defendant  did  not  do  the  act  complained  of,  assuming  it  to  be  a  trespass  ;  and 
secondly,  that  the  plaintiff  had  not  such  a  possession  as  entitled  him  to  maintain 
trespass  against  the  defendant  assuming  that  the  act  of  the  defendant  might  have 
been  otherwise  a  trespass. 

Since  the  New  Rules,  the  first  of  these  traverses  is  ex-[815]-pressed  by  the  plea 
of  "Not  guilty,"  and  the  second  by  any  traverse  specially  applied  to  a  denial  of  such 
a  possession  in  the  plaintiff  as  is  above  described  :  and  these  two  traverses  are 
equivalent  to  the  former  plea  of  "Not  guilty."  This  construction  appears  to  be  the 
ordinary  meaning  of  the  words  of  the  rule.  It  is  further  confirmed  by  the  principle, 
that,  by  entry,  the  possession  is  vested  in  the  person  having  right  thereto :  Tauntun 
v.  Costar  (7  T.  R.  431) ;  Butcher  v.  Butcher  (7  B.  &  C.  399) ;  and  also  by  considerations 
of  convenience,  as  it  is  not  easy  to  define  what  shall  be  construed  the  actual  possession 
of  a  wrong  doer  against  the  actual  possession  of  the  owner. 
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WiGHTMAN,  J.  This  is  an  action  of  trespass  for  breaking  and  entering  the 
dwelling-house  of  the  plaintiff.  The  defendants  pleaded  '-Not  guilty,"  and  also  that 
the  dwelling-house  in  the  declaration  mentioned  was  not  the  dwelling-house  of  the 
plaintiff,  modo  et  forma,  as  alleged.  At  the  trial,  the  plaintiff'  proved  that,  at  the 
time  of  the  alleged  trespass,  he  was  in  the  actual  possession  of  the  dwelling-house, 
and  had  been  so  continually  for  ten  j'ears  previously,  and  there  rested  his  case. 

The  defendants  proved,  that  the  dwelling-house  was  the  freehold  of  Harriett 
Myddelton,  and  that  the  possession  of  the  plaintiff  was  as  tenant  from  year  to  year 
of  the  said  Harriett  Myddleton,  and  that  the  tenancy  was  determined  by  a  notice  to 
quit  before  the  time  of  the  alleged  trespass;  and  that  the  defendants,  after  the  expira- 
tion of  the  tenancy,  as  the  servants  of  Harriett  Myddleton  or  by  her  authority  and 
command,  entered  upon  the  premises,  and  committed  the  alleged  trespasses. 

It  was  contended  for  the  plaintiff,  that  this  proof  on  the  part  of  the  defendants 
was  not  admissible  under  the  plea  that  the  dwelling-house  was  not  the  dwelling-house 
of  the  [816]  plaintiff.  The  learned  judge,  however,  was  of  opinion  that  it  was  admis- 
sible ;  and  the  question  is,  whether  he  was  right  in  admitting  such  proof  under  that 
plea. 

The  action  of  trespass  quaie  clausum  fregit  is  founded  upon  actual  possession  by 
the  plaintiff,  who  will  make  out  a  prima  facie  case,  if  he  proves  possession  in  himself 
and  entry  by  the  defendant.  He  need  not  give  any  proof  whatever  of  title  or  of 
right  to  the  possession.  Before  the  New  Rules,  a  defendant,  under  the  plea  of  "  Not 
guilty,"  could  answer  the  prima  facie  case  of  the  plaintiff  by  shewing  title,  and  a  right 
to  the  immediate  possession,  either  in  himself  or  some  person  under  whom  he  claimed, 
and  from  whom  he  had  authority  to  enter.  Or  the  defendant,  if  he  pleased,  might 
plead  his  right  in  confession  and  avoidance ;  and  the  plea  would  not  be  bad  as 
amounting  to  the  general  issue,  because  it  admitted  the  prima  facie  case  of  the  plaintiff, 
founded  upon  possession  only,  which  was  understood  to  be  alleged  in  the  declaration. 

The  power  of  a  defendant,  a  prima  facie  trespasser,  to  defeat  the  plaintiff"  by 
shewing  title  in  himself  or  some  third  person,  at  the  trial,  and  proving  authority  from 
that  person,  without  notice  on  the  record,  or  otherwise,  of  such  a  defence,  was  obviously 
often  productive  of  much  hardship  and  inconvenience. 

To  obviate  this,  the  New  Eules  were  framed. 

They  are  introduced  by  a  statement,  that,  "by  the  mode  of  pleading  thereafter 
prescribed,  the  seveial  disputed  facts  mateiial  to  the  merits  of  the  case  will,  before 
the  trial,  be  brought  to  the  notice  of  the  respective  parties  more  distinctly  than 
heretofore  " 

One  of  the  rules  accordingly  was,  "that,  in  actions  of  trespass  quare  clausum 
fregit,  the  plea  of  '  Not  guilty '  shall  operate  as  a  denial  that  the  defendant  committed 
the  trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's 
possession,  or  right  of  possession,  of  that  place,  which,  if  intended  to  be  denied,  must 
be  traversed,  [817]  specially."  Since  the  New  Eules,  neither  the  possession  or  the 
plaintiff,  nor  the  right  to  the  possession,  can  be  contested  under  the  plea  of  "  Not  guilty." 
If  the  defendant  denies  the  possession  of  the  plaintiff,  such  denial  must  be  by  a  traverse  ; 
the  statement  in  the  declaration,  that  the  defendant  broke  and  entered  the  close  of 
the  plaintiff",  being  in  effect,  an  allegation  that  the  close  was  in  the  possession  of  the 
plaintiff. 

But  it  is  said  in  the  rule,  that  "  if  the  right  of  possession  of  the  place  is  denied," 
it  must  be  by  a  special  traverse.  This  part  of  the  rule  I  find  it  very  difficult  to  apply. 
The  plaintiff"  does  not  assert  in  his  declaration  that  he  has  the  right  of  possession; 
and,  in  fact,  he  may  not  have  such  right,  and  yet  may  make  out  a  prima  facie  ease 
upon  actual  possession  only  against  a  person  who,  until  he  is  in  a  condition  to  shew 
title,  either  in  himself  or  in  any  one  else,  is  prima  facie  a  trespasser.  The  traverse 
taken  would  be  larger  than  the  allegation  in  the  declaration,  which  is  prima  facie 
satisfied  by  actual  possession  only,  and  therefore  inadmissible,  according  to  the  ordinary 
rules  of  pleading. 

But  if  such  a  form  of  traverse  were  adopted,  and  the  defendant  under  it  were  to 
shew  title  to  immediate  possession  in  a  third  person,  the  issue  in  its  terms  would  be 
found  for  the  defendant ;  but  still  the  defence  would  be  incomplete,  unless  he  could 
also  shew  under  that  issue  that  he  entered  by  authority  of  such  third  person.  The 
terms  of  the  traverse  would  not  of  themselves  warrant  evidence  of  such  authority  ; 
and  the  New  Rules  do  not  provide,  that,  under  such  a  traverse,  the  defendant  shall 


Z  EX  818.  JONES   V.  CHAPMAN  723 

not  only  be  at  liberty  to  shew  that  the  plaintiff  had  not  the  right  to  the  possession, 
but  that  a  third  person  had,  and  that  such  third  person  had  authorised  the  defendant 
to  enter,  as  he  might  formerl^v  under  the  plea  of  "Xot  guilty."  It  would,  indeed,  be 
so  inconsistent  with  the  professed  object  of  the  Xew  Kules  if  this  were  allowed,  that 
I  am  not  satisfied  [818]  that  it  could  be  intended.  If  it  was,  the  difficulty  and 
inconvenience  which  it  was  the  object  of  the  New  Kules  to  remove,  still  remain,  as 
far  as  regards  the  action  of  trespass  quare  clausum  fregit. 

The  defendant,  however,  in  the  present  case,  has  not  thought  lit  to  avail  himself 
of  either  of  the  traverses  proposed  by  the  Xew  Kules  ;  he  has  merely  traversed  that 
the  close  "  was  the  close  of  the  plaintiff,"  as  alleged  in  the  declaration.  This,  accoi-d- 
ing  to  ordinary  rules,  puts  in  issue  no  moie  than  the  plaintiff  was  bound  to  prove ; 
namely,  that  he  was  in  possession.  Upon  this  point,  the  case  of  Heath  v.  Mihranl 
(2  Bing.  X.  C.  98)  is  a  direct  authority  ;  and  is  followed  and  supported  bv  the  cases 
of  Browne  v.  Dauson  (12  A.  &  E.  624)"  and  Jf'hit/inglon  v.  Boxall  (5  Q.  B.  139). 

A  different  view  of  the  case,  however,  has  been  taken  by  the  Court  of  Exchequer, 
in  the  eases  of  Purnell  v.  Youiu/  (3  M.  &  \V.  288)  and  Harmon  v.  Dixmi  (12  M.  &  W. 
142).  The  Court  in  these  cases  considered  "that  the  plea,  denj^ing  the  close  to  be 
the  plaintiff's,  since  the  Xew  Kules,  is  a  denial  of  the  plaintiff's  title  to  the  close,  to 
the  same  extent  that  he  would  have  been  obliged  to  prove  it  before  under  the  general 
issue — that  is,  it  is  a  denial  of  possession  if  the  defendant  was  a  wrong  doer ;  if 
otherwise,  of  the  right  to  the  possession."  I  cannot  satisfy  myself  that  this  is  a 
coiTect  view  of  the  effect  of  the  alteration  introduced  by  the  Xew  Rules,  as  it  seems 
to  be  directly  contrary  to  their  object  to  make  the  effect  of  the  traverse  depend  upon 
the  result  of  the  cause.  The  efl'ect  of  the  old  plea  of  "Xot  guilty"  was  altered  and 
modified  by  the  Xew  Rules,  in  order  "that  the  several  disputed  facts  material  to  the 
merits  of  the  case,  might  before  the  trial  be  brought  to  the  notice  of  the  respective 
parties."  A  traverse  of  the  close  being  the  close  of  the  plaintiff',  certainly  does  not 
give  the  plaintiff  any  notice  [819]  that  the  defendant,  who,  upon  proof  of  possession 
by  the  plaintiff,  is  a  prima  facie  trespasser,  means  to  rely  upon  and  give  evidence  of 
title  in  some  third  person,  and  that  he  is  his  servant,  and  entered  by  his  command. 
If  this  were  so,  one  of  the  greatest  difficulties  which  it  was  the  object  of  the  Xew 
Rules  to  remove  would  be  thrown  upon  the  plaintiff  How  is  he  to  know,  before  he 
goes  to  trial,  that  it  may  turn  out  that  the  defendant  is  not  a  wrong  doer,  because 
he  acted  under  the  authority  of  some  third  peison  who  had  title  ?  But  the  Xew 
Rules  do  not  say  so.  It  is  far  more  consistent  with  the  object  and  spirit  of  the  Xew 
Rules,  and  with  their  terms  and  the  ordinary  rules  of  pleading,  that  the  traverse 
should  only  put  in  issue  the  possession  of  the  close,  which  is  all  that  the  plaintiff  need 
to  prove  to  make  out  a  prima  facie  case,  whether  the  defendant  be  a  mere  wrong  doer, 
or  a  person  having  title  himself,  or  acting  under  some  third  person  having  title.  If 
the  defendant  does  not  deny  the  plaintifl"s  prima  facie  case,  founded  upon  actual 
possession,  but  relies  either  upon  title  in  himself  or  in  some  third  person,  under  whose 
authority  he  acted,  it  would  be  much  more  consistent  with  the  Xew  Rules  and  their 
object,  and  not  inconsistent  with  the  ordinary  rules  of  pleading,  that  he  should  plead 
in  confession  and  avoidance,  and  shew  the  plaintiff  that  he  relies  either  on  the  title  in 
himself,  or  some  third  person  who  gave  him  authority  to  enter.  Great  expense  and 
uncertainty  would  be  avoided,  the  great  object  of  pleading  specially — the  bringing 
the  question  to  a  single  point — would  be  attained,  lemoving  great  hardship  and 
inconvenience  from  the  plaintiff,  and  casting  no  burthen  or  inconvenience  upon  the 
defendant. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  view  taken  of  the  effect  of 
such  a  traverse  by  the  Courts  of  Queen's  Bench  and  Common  Pleas,  in  Brmvne  v. 
Daioson,  Whiliington  v.  Bomll,  and  Healh  v.  Mihvard,  is  the  correct  [820]  one  ;  and 
that,  since  the  Xew  Rules,  the  defendant  in  this  case  ought  not  to  have  been  allowed 
to  prove  title  in  Harriett  Myddelton,  and  that  be  entered  as  her  servant  and  by  her 
command,  under  a  traverse  that  the  dwelling-house  was  not  the  dwelling-house  of  the 
plaintiff. 

Maule,  J.  I  am  of  opinion  in  this  case,  that  the  direction  given  by  the  learned 
judge  at  the  trial  was  right.  The  plaintiff  in  error  complains  that  the  learned  judge 
misdirected  the  jury  in  point  of  law,  in  stating  to  them  that  the  proper  question 
raised  for  their  consideration  by  the  second  and  third  pleas  was,  whether,  at  the 
several  times  when  &c.  the  plaintiff  was  lawfully  in  possession  of  the  dwelling-house 
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in  which  &c.,  or  did  the  defendants,  by  their  evidence,  satisfy  the  jury,  that,  at  the 
several  times  when  &c.  one  Harriet  Myddelton  was  lawfully  entitled  to  the  possession, 
and  that,  at  the  times  when  &c.  the  defendants,  by  her  authority  and  command, 
committed  the  alleged  trespasses  in  the  first  and  second  counts  of  the  declaration 
mentioned  1  Now  it  seems  to  me  that  the  learned  judge  was  right,  and  that  the 
direction  which  he  actually'  gave,  adverting  to  the  point  suggested  by  the  plaintiff'  in 
error,  is  in  efiect  and  substance  the  same  as  that  which  the  plaintiff  in  error  says 
ought  to  have  been  given,  but  with  this  difference,  that,  under  the  circumstances  of 
the  case,  it  was  more  pi'oper  in  point  of  form,  because  it  was  more  full  and  explicit, 
and  more  fitted  to  point  out  to  the  jury  what  was  their  practical  duty  upon  the 
occasion.  The  question  is,  whether,  upon  the  plea  of  "Not  possessed,"  the  defendant 
can  give  in  evidence  a  title  under  a  third  person,  and  that  the  defendant  entered  in 
the  assertion  of  that  title,  by  command  of  that  third  person  1  And  I  think  that  he 
can  do  so,  for  the  following  plain  reasons. 

I  agree  with  the  exception  of  the  plaintiff  in  error,  that  the  question  raised  by  the 
issue  of  "  Not  possessed  "  is,  [821]  whether  the  plaintiff  was  in  actual  possession  or  not ; 
but  it  seems  to  me,  that,  as  soon  as  a  person  is  entitled  to  possession,  and  enters  in  the 
assertion  of  that  possession,  or,  which  is  exactly  the  same  thing,  any  other  person  enters 
by  command  of  that  lawful  owner,  so  entitled  to  possession,  the  law  immediately  vests 
the  actual  possession  in  the  person  who  has  so  entered.  If  there  are  two  persons  in  a 
field,  each  asserting  that  the  field  is  his,  and  each  doing  some  act  in  the  assertion  of 
the  right  of  possession,  and  if  the  question  is,  which  of  those  two  is  in  actual  possession, 
I  answer,  the  person  who  has  the  title  is  in  actual  possession,  and  the  other  person  is  a 
trespasser.  They  differ  in  no  other  respects.  You  cannot  say  that  it  is  joint  possession  ; 
you  cannot  say  that  it  is  a  possession  as  tenants  in  common.  It  cannot  be  denied  that 
one  is  in  possession,  and  the  other  is  a  trespasser.  Then  that  is  to  be  determined,  as 
it  seems  to  me,  by  the  fact  of  the  title,  each  having  the  same  apparent  actual  posses- 
sion : — the  question  as  to  which  of  the  two  really  is  in  possession,  is  determined  by  the 
fact  of  the  possession  following  the  title, — that  is,  by  the  law,  which  makes  it  follow 
the  title.  There  is  no  doubt  that  the  original  plea  of  "  Not  guilty,"  before  the  New 
Eules,  in  trespass,  was  always  a  mere  negative  plea,  and  did  not  (as  it  did  in  some 
other  forms  of  actions,  more  particularly  in  later  times,  such  as  the  case  of  assumpsit), 
enable  the  defendant  to  give  evidence  of  any  affirmative  matter  in  confession  and 
avoidance,  but  only  enabled  him  to  shew  circumstances  which  proved  that  the  facts 
stated  in  the  declaration,  that  is,  the  material  facts,  were  all,  or  some  of  them,  not 
true.  Now  certainly  it  was  not  intended,  after  the  New  Rules,  that  mere  negation — 
evidence  vv'hich  was  merely  negative — should  be  admissible  only  when  that  evidence 
was  pleaded.  It  is  true,  the  New  Rules  limited  the  effect  of  the  plea  of  "  Not  guilty  ;  " 
but  they  provided,  at  the  same  time,  that  if  the  pos.session,  or  right  of  [822]  possession, 
was  intended  to  be  denied — not  that  some  matter  should  be  stated  which  shewed  that 
it  could  be  true,  but — that  it  should  be  specially  traversed,  which  does  not  mean 
traversed  by  the  plea  which  pleaders  sometimes  call  a  special  traverse,  that  is  to  say, 
a  plea  introducing  certain  affirmative  matter,  and  then  concluding  "  without  this,  Szc," 
and  so  traversing  ;  but  a  special  traverse  is  understood  there,  as  it  is  used  by  Lord  Coke 
in  Coke  upon  Littleton  (Co.  Lift.  261  a.),  as  contrasted  with  a  general  tiaverse,  such 
as  a  general  traverse  of  "Not  guilty,"  which  denies  everything  material  as  alleged  in 
the  declaration,  in  some  cases  at  common  law ;  but  a  traveise  of  one  particular  thing 
in  the  declaration,  such  as  a  traverse  of  possession,  or  a  traverse  of  having  done  the 
thing  complained  of,  or  any  other  traverse  of  any  one  material  fact,  although  not 
introducing  any  special  matter  by  way  of  recital,  is  a  special  traverse  within  the 
proper  meaning  of  those  words,  as  used  elsewhere,  and  as  they  are  here  used  in  these 
New  Rules.  The  meaning,  therefore,  of  the  possession,  or  right  of  possession,  being 
^'specially  traversed,"  is  simply  this, — that,  in  future,  the  denial  shall  not  be  involved 
in  the  term  of  "Not  guilty,"  which  before  denied  the  doing  of  the  act  complained  of, 
and  also  the  possession  or  right  of  possession  of  the  plaintiff';  but  that  if  the  possession, 
or  right  of  possession,  is  denied,  that  must  be  done  by  a  denial  restrained  to  the  allega- 
tion in  the  declaration  which  makes  the  possession,  or  right  of  possession,  matter  of 
proof  on  the  part  of  the  plaintiff;  by  which  denial  you  put  pi'operly  in  issue  the 
allegation  that  was  denied  by  "Not  guilty,"  inter  alia,  and  which  denial  by  the  term 
"  Not  guilty,"  enabled  certain  evidence,  in  respect  of  title,  to  be  given  upon  both  sides. 
That  is  no  longer  to  be  given  under  "  Not  guilty ; "  but  it  is  to  be  given  under  the 
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traverse  of  the  allegation  in  the  declaration  under  which  [823]  the  right  of  possession, 
or  the  actual  possession,  may  be  brought  into  question  ;  that  i.s,  the  allegation  that 
the  close  was  the  plaintiti's.  Then,  where  there  is  a  traverse  that  the  close  was  the 
plaintifi''s,  we  are  remitted  to  the  ordinary  rules  of  pleading  and  evidence,  by  which 
you  are  enabled  to  give  in  evidence  on  the  part  of  the  defendant,  when  he  denies  the 
allegation  of  the  plaintiff,  any  matter  affirmative  or  negative  of  what  description  soever, 
provided  the  result  of  it  be  to  shew  that  the  allegation  which  is  denied  is  not  a  true 
allegation.  There  can  be  no  doubt,  as  it  seems  to  me,  that,  if  you  can  shew  that  the 
house  or  land  which  the  plaintiff  has  shewn  in  evidence  to  have  been  apparently  in  his 
possession  was  a  house  or  land  that  really  was  not  in  his  possession,  you  have  shewn 
what,  according  to  the  ordinary  rules  of  evidence — if  before  the  New  Kules  the  same 
issue  had  been  taken,  which,  I  apprehend,  might  have  been  taken — you  might  have 
denied.  A  defendant  was  not  compelled  to  plead  "Not  guilty;"  he  might  have 
pleaded  that  the  close  was  not  the  close  of  the  plaintiff.  Supposing  that  had  been 
pleaded,  he  might  at  all  times  have  shewn  that  it  was  not  the  plaintiff's,  by  shewing 
that  it  belonged  to  somebody  else  ;  and  I  have  before  observed,  that  you  do  shew  the 
possession  is  not  the  plaintiff's,  but  some  third  person's,  when  you  have  shewn  that 
such  third  person  had  a  title,  and  asserted  it  before  or  at  the  time  when  he  committed 
the  trespass  in  question,  by  actual  entry,  so  as  to  vest  the  possession  in  that  third 
person.  I  therefore  think  that,  before  the  New  Kules,  if  such  evidence  had  been 
offered,  and  therefore  since  the  New  Rules,  such  evidence  would  be  admissible.  I  do 
not  find  any  difficulty  in  the  matter.  It  has  been  treated  as  if  it  were  a  sort  of  reduetio 
ad  absurdum,  that,  if  the  law  should  be  held  as  the  learned  judge  held  at  the  trial,  and 
as  many  other  judges  on  many  former  occasions  have  held,  it  would  follow  that  the 
New  Rules  have  not  perfectly  attained  that  [824]  which  was  one  of  their  objects. 
Suppose  it  were  so — suppose  one  object  of  the  New  Kules  really  was  especially  to 
cause  a  matter  of  this  kind  to  be  pleaded ;  if  they  had  failed  in  doing  that,  it  would 
only  prove  that  the  New  Kules  were  not  perfect.  If,  which  I  altogether  dispute,  it 
was  the  object  of  the  New  Rules,  absolutely  and  entirely,  for  every  purpose  and  to  an 
unlimited  extent,  to  prevent  any  surprise  on  the  part  of  one  party  as  to  the  case  to  be 
made  at  the  trial  by  the  other,  they  have  constantly  failed  in  that  oVjject ;  and  it  was 
impossible  they  should  not,  if  they  did  anything  short  of  this,  namely,  ordering  that 
each  party  should  state  in  pleading  the  evidence  by  which  it  was  his  intention,  and  by 
which  alone  he  should  be  enabled,  to  support  his  case  at  the  trial.  If  that  were  so, 
then  that  which  is  assumed  by  some,  and  by  those  who  complain  of  this  judgment,  to 
have  been  the  object  of  the  New  Kules,  might  have  been  attained  ;  but  short  of  that 
it  could  not  possibly  be  attained.  Take  any  plea  you  can  think  of — for  instance,  take 
non  est  factum  or  non  assumpsit,  or  that  the  defendant  did  not  make  the  promissory 
note  or  bill  of  exchange,  or  any  matter  of  mere  denial ;  it  is  impossible  to  say  before- 
hand what  will  be  the  evidence — on  what  points  positive  and  affirmative  matters  of 
fact  may  be  given  in  evidence  by  the  party  who  makes  the  denial,  in  order  to  shew 
that  the  fact  which  he  denies  is  not  true  ;  and  until  the  mode  of  pleading  which  I  have 
suggested — that  is,  pleading  the  evidence — shall  be  adopted,  there  always  must  be 
that  possibility  of  surprise.  Therefore,  it  seems  to  me,  that  unless  you  were  to  say 
that  no  person,  on  an  issue  joined  which  denies  any  matter  of  fact,  shall  be  at  liberty 
to  prove  any  affirmative  matter  whatever  in  evidence,  in  order  to  shew  that  the  matter 
affirmed  on  the  other  side,  and  denied  by  him,  is  not  true — unless  you  are  to  provide 
that — the  necessary  consequence  will  be  that  which  I  have  before  described ;  and  so 
to  provide  would,  I  think,  be  a  practical  and  legal  absurdity.  On  the  simple  ground, 
therefore,  of  the  actual  possession  being  the  matter  in  issue,  and  the  legal  [825]  right 
to  possession,  when  accompanied  by  the  assertion  of  it  before  and  at  the  time  of  the 
trespass,  constituting  actual  possession  on  the  part  of  the  person  so  having  that  right, 
and  therefore  negativing  the  actual  possession  of  the  plaintiff,  it  appears  to  me  that 
all  matters,  affirmative  or  negative,  which  tend  to  shew  either  of  those  propositions, 
namely,  the  actual  possession  and  the  right  to  possession  of  a  third  person,  and  the 
assertion  of  that  right  (for  that  is  essential  to  this  defence)  at  or  before  the  time  of  the 
trespasses  complained  of,  so  as  to  divest  the  right  out  of  the  plaintiff, — that  any  matter 
of  that  kind,  upon  principle,  and  quite  consistently  with  all  the  authorities,  and  without 
infringing  upon  either  the  letter  or  spirit  of  the  New  Rules,  may  be  properly  given  in 
evidence  on  such  a  traverse  as  this.      Upon  these  grounds,  I  think  the  direction  on  this 
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occasion  was  a  correct  and  proper  direction,  and  therefore  that  the  judgment  ought  to 
be  affirmed. 

CoLTMAN,  J.  It  is  not  necessary  to  advert  in  detail  to  the  pleadings  in  this  case, 
the  greater  part  of  which  are  immaterial  to  the  present  question.  The  declaration  is 
in  the  common  form,  for  breaking  and  entering  the  dwelling-house  of  the  plaintiff, 
and  so  forth.  The  defendants  (amongst  other  pleas,  not  material  to  the  question  on 
this  bill  of  exceptions)  pleaded,  as  to  the  breaking  and  entering  the  said  dwelling- 
house,  that  it  was  not  at  the  said  time  when  &c.  the  dwelling-house  of  the  plaintiff; 
and  so  concluded  to  the  country.  On  the  trial,  the  plaintiff  proved  that  he  was,  and 
had  been  for  several  years,  in  possession  of  the  house.  The  defendants  proved  that 
the  house  was  the  freehold  of  one  Harriett  Myddelton,  and  that  the  plaintiff  had  been 
tenant  to  her  from  year  to  year;  that  the  tenancy  had  been  duly  determined;  and 
that  the  defendants  had  entered  as  the  servants  and  by  the  authority  of  Harriett 
Myddelton.  The  question  which  herein  arises  is,  whether  the  plaintiff  or  the  defen- 
dants are  entitled  to  a  [826]  verdict ;  in  other  words,  whether,  on  a  plea  that  the 
house  is  not  the  house  of  the  plaintiff,  the  defendant  may  give  evidence  of  title. 

The  decisions  are  conflicting  on  this  question,  the  Court  of  Exchequer,  in  Purnell 
V.  Yffung  (3  M.  &  W.  288),  having  held  that  on  such  a  plea  title  is  in  issue;  the 
Court  of  Queen's  Bench,  in  Whittington  v.  Boxall  (.5  Q.  B.  1 26),  having  held  that  it  put 
in  issue  only  the  possession.  The  case  of  Heath  v.  Mihvard  (2  Bing.  N.  C.  98)  has 
been  cited  as  a  decision  to  the  same  effect  with  that  of  the  Court  of  Queen's  Bench  in 
U'hiliingloii  v.  Boxall ;  but  if  the  facts  of  the  case  are  examined,  they  will  be  found  to 
have  no  bearing  on  the  present  question  ;  for  the  defendant  in  that  case,  though  he 
set  up  a  title,  did  not  prove  it.  He  was,  therefore,  a  mere  wrong  doer  ;  and  the  case 
shews  only  that  possession  is  a  sufficient  title  against  one  who  has  no  title. 

The  authorities  being  thus  balanced,  the  question  arises,  which  should  be  adhered 
to?  The  plea,  that  the  dwelling-house  is  not  the  dwelling-house  of  the  plaintiff,  is  a 
denial  of  a  matter  alleged  in  the  declaration.  To  ascertain  what  is  the  meaning  of 
the  denial,  we  ought  first  to  ascertain  what  is  the  meaning  of  the  assertion  which  is 
denied.  The  form  of  the  declaration,  since  the  making  of  the  New  Kules,  is  the  same 
as  the  form  used  before,  and  the  words  ought  not  to  be  understood  in  a  different 
sense  ;  and  the  point  to  be  considered  is,  what  was  the  meaning  of  the  declaration 
before  the  making  of  the  New  Kules  1  Now,  what  that  meaning  was,  appears  from 
Deardy  and  Na-eVs  case  (1  Leon.  301),  which  was  as  follows: — "In  an  action  of 
trespass,  the  defendant  pleaded  '  Not  guilty  ; '  and  if  he  might  give  in  evidence,  that, 
at  the  time  of  the  trespass,  the  freehold  was  in  such  an  one,  and  he,  as  his  servant  and 
by  his  commandment  entered,  was  the  question  ;  and  it  was  said,  [827]  by  Coke, 
that  the  same  might  be  well  enough,  and  so  it  was  adjudged  in  Trevillian's  case  ;  for 
if  he,  by  whose  commandment  he  entered,  hath  right  at  the  same  instant  that  the 
defendant  entereth,  the  I'ight  is  in  the  other,  by  reason  whereof  he  is  not  guilty  as  to 
the  plaintiff ;  and  judgment  was  given  accordingly."  From  this  case  it  appears,  that 
the  allegation  in  a  declaration  that  the  defendant  broke  and  entered  the  plaintiff's 
close,  imports  that  the  plaintiff  has  such  a  title  as  is  good  against  the  defendant;  so 
that,  if  the  defendant  enters  without  title,  and  the  plaintiff  is  in  possession,  the 
allegation  that  it  is  the  plaintiff's  close  is  made  out.  If,  on  the  other  hand,  the 
plaintiff  is  possessed,  but  the  defendant  has  title,  the  allegation  is  negatived — the 
close  is  not  his  close.  This  case  of  Dearsly  v.  JVevel  was  recognised  in  Argent  v. 
Durrant  (8  T.  E.  403)  as  having  settled  the  law,  and  is  fully  confirmed  by  that  case, 
and  has  never  since  been  questioned.  Now,  what  is  the  effect  of  the  New  Rule, 
which  provides  that  the  plea  of  "  Not  guilty  "  in  trespass  shall  not  operate  as  a  denial 
of  the  plaintiff's  possession  or  right  of  possession,  which,  if  intended  to  be  denied,  must 
be  specially  traversed?  It  appears  rather  a  violent  deviation  from  the  proper  meaning 
of  the  terms  made  use  of  by  the  framers  of  the  rule,  to  say  that,  by  the  words 
"specially  traversed,"  it  is  meant  that  the  matter  directed  to  be  traversed  should  be 
confessed  and  avoided.  If  by  "  traversed  "  is  meant  what  it  may  well  be  understood 
to  mean,  no  more  direct  traverse  of  the  allegation,  that  the  house  is  the  house  of  the 
planitiff,  can  be  taken  than  is  done  by  the  plea  in  this  case.  If  the  meaning  of  the 
allegation  in  the  declaration  is  simply,  that  the  plaintiff  was  possessed  of  the  dwelling- 
house,  the  plea_  would  amount  only  to  a  denial  of  the  possession  ;  but  if  the  meaning 
of  the  declaration  is  (as  on  the  reasoning  of  those  cases  which  I  above  referred  to  I 
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think  it  ought  [828]  to  be  held  to  be),  that  the  plaintiff  has  such  a  title  as  is  good 
against  the  defendant,  the  denial  must  be  taken  to  be  co-extensive  with  the  allegation, 
and  to  raise  an  issue  as  to  the  title. 

Coleridge,  J.  In  this  case,  to  a  declaration  in  trespass  for  breaking  and  entering 
the  plaintifi''s  dwelling-house,  the  defendant  pleaded,  secondly,  that  the  dwelling- 
house,  at  the  said  time  when  &c.,  was  not  the  dwelling-house  of  the  plaintiff;  on 
which  issue  was  joined.  There  was  a  plea  also  to  the  same  count,  which  alleged  the 
dwelling-house  to  be  the  freehold  of  one  Harriett  Myddelton,  and  justified  under  her. 

Upon  the  trial,  the  plaintiff'  proved  an  actual  possession  of  the  dwelling-house  at 
the  time  of  the  committing  the  alleged  trespass,  and  for  several  years  before.  The 
defendants  proved  that  the  dwelling-house  was  the  freehold  of  Harriett  Mvddelton, 
and  that  the  plaintiff's  occupation  was  that  of  tenant  from  year  to  year ;  but  that  his 
tenancy  had  been  duly  determined  by  notice  to  quit  before  the  time  of  the  trespass 
<;ommitted,  and  that  they,  the  defendants,  had  entered  by  command  of  Harriett 
Myddelton.  The  learned  judge,  in  directing  the  jury  on  the  issue  raised  by  the 
second  plea,  told  them  that  the  question  raised  by  it  was,  whether,  at  the  time  of  the 
trespass  committed,  the  plaintiff  was  lawfully  in  possession  of  the  dwelling-house,  and 
that,  if  the  defendants  had  satisfied  them  that,  at  that  time,  Harriett  Myddelton  was 
lawfully  entitled  to  the  possession,  and  that  they,  as  her  servants  and  by  her  command 
had  committed  the  alleged  trespass,' then  the  issue  ought  to  be  found  for  them.  To 
this  direction  an  exception  was  taken,  the  validity  of  which  is  now  to  be  decided. 
The  question  which  is  now  raised,  and  upon  which  it  seems  impossible  to  reconcile  the 
reported  decisions,  turns  upon  the  construction  to  be  put  upon  the  following,  among 
the  New  Rules  of  pleading: — "In  actions  of  trespass  quare  clausum  fregit,  the  plea 
[829]  of  '  Not  guilty '  shall  operate  as  a  denial  that  the  defendant  committed  the 
trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  possession 
or  right  of  posses.sion  of  that  place,  which,  if  intended  to  be  denied,  must  be  traversed 
specially."  This  rule  must  be  construed  on  the  same  principles  as  we  should  apply  in 
construing  any  other  language.  It  relates  to  pleading,  and  we  must,  therefore,  bear 
in  mind  the  rules  of  pleading;  but  it  is  also  intended  arbitrarily  to  alter  existing 
rules  of  pleading,  and  therefore  we  must  not  be  fettered  by  them.  I  own,  speaking 
with  deference,  that  it  seems  to  me  that  much  ingenuity  and  learning  have  been 
somewhat  misemployed  on  that  c^uestion,  from  neglecting  this  consideration.  The 
rule  was  not  framed  because  the  current  of  decisions  had  given  a  wrong  effect  to  the 
plea  of  "  Not  guilty  ; "  but  because  the  right  effect  was  found  inconvenient,  and  a  new 
and  more  limited  effect  was  now  to  be  given,  although  the  acknowledged  and  strictly 
correct  rule  should  thereby  be  broken  in  upon.  An  interpretation  of  the  New  Rule 
will  not,  therefore,  necessarily  be  wrong,  because  it  breaks  in  upon  any  such  rule.  If 
the  words,  fairly  considered,  lead  us  to  that  conclusion,  we  ought  to  adopt  it,  con- 
cluding that  the  framers  so  intended  ;  and,  bearing  the  mischief  in  mind  which  the 
rule  was  intended  to  remedy,  we  ought  to  lean  to  that  interpretation  which  most 
advances  the  remedy  and  removes  the  inconvenience. 

If  it  had  been  simply  provided  that  "  Not  guilty "  should  deny  only  the 
committing  of  the  act  in  the  place  alleged,  pleaders  would  have  had  no  difficulty  in 
knowing  how  to  deal  with  the  remaining  allegations,  expressed  or  implied,  in  the 
declaration,  according  as  they  intended  to  admit  or  den}-  any  of  them.  But  the  rule 
goes  on  to  speak  of  possession  and  right  of  possession  as  two  distinct  things,  either  the 
one  or  other  of  which  may  be  affirmed  in  the  declaration,  or  denied  in  the  plea,  and  if 
denied,  whichever  it  may  be,  provides  that  such  denial  must  be  by  special  traverse. 
There  [830]  can  be  no  doubt  that,  considered  abstractly,  the  two  things  are  very 
different,  and  may  admit  of  different  specific  denials ;  but  in  every  case  of  trespass 
quare  clausum  fregit,  the  plaintiff  in  his  declaration  necessarily  affirms  a  possession 
rightful  as  against  the  defendant  who  disturbs  it,  in  such  sense  as  to  make  his  entry 
unlawful.  It  cannot  be  affirmed  that  he  knows  anything  of  the  right  or  title  which 
may  be  set  up  against  him,  and  on  which  the  defendant  will  rely  ;  the  language  of  his 
declaration  has  its  ascertained  meaning  before  the  defendant's  case  is  disclosed  by  his 
plea  ;  and  that  meaning  does  not  vary  according  to  the  greater  or  less  strength  of 
the  defendant's  title,  though  the  proof  required  to  support  it  may.  If  the  defendant 
turns  out  to  be  a  mere  wrong  doer,  the  plaintiff'  has  done  enough  in  proof  of  a  rightful 
possession  when  he  has  proved  the  mere  fact  of  possession  ;  but  he  must  go  on  further 
when  title  is  set  up  against  him ;  still,  in  both  cases,  all  that  he  does  allege — and  this 
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he  must  always  allege — is  the  rightful  possession  against  the  disturber.     And,  as  this 
is  the  case  on  the  plaintifl's  pait,  so  on  the  defendant's, — whenever  he  admits  the  fact 
of  trespass  in  the  place  alleged,  and  does  not  excuse  it,  his  defence  must  be  a  denial 
of  a  possession  rightful  as  against  him,  in  any  such  sense  as  to  make  his  entry  unlawful ; 
for,  if  he  does  not,  he  is  an  admitted  trespasser.     If,  then,  the  rule  had  simply  pre- 
vented the  general  issue  from  averring  that  denial  of  rightful  possession,  which,  before 
the  framing  thereof,  the  plea  of  "  Not  guilty  "  had  included,  I  should  have  had  no 
difficulty  in  saying,  that  whatever  plea  properly  traversed  the  possession  would  have 
let  in  any  evidence  which  shewed  the  rightful  possession  not  in  the  plaintiff,  but  in 
the  defendant  or  any  one  under  whom  he  could  justify.     This  would  have  been  doing 
merely  under  the  substitued  plea  what  had  been  allowable  under  the  plea  of  "  Not 
guilty,"  which  had  been  pro  tanto  done  away  with  ;  and  in  this  view,  the  direction 
would  be  clearly  I'ight.     The  declaration  has  averred  a  possession  rightful  [831]  as 
against  the  defendant.     The  defendant  denies  such  a  possession,  and  the  evidence 
oftered  strictly  makes  out  that  denial.     But  this  interpretation,  it  is  obvious,  leaves 
more  than  half  the  mischief  which  the  rule  provided  against  unremedied.     The  plaintiff 
is  still  left  in  the  dark  as  to  what  case  he  must  prepare  himself  to  meet — what  evidence 
he  must  bring  to  support  his  possession  ;  and  when  it  is  considered  that  we  are  dealing 
with  a  rule  framed  with  much  care  by  very  learned  persons,  this  is  a  very  strong  pre- 
sumption against  the  interpretation.     And  further,  if  this  were  all  that  was  intended, 
the  former  part  of  the  rule  might  have  stood  alone  :  nothing  is  gained  by  the  latter. 
"We  must,  however,  treat  the  latter  as  added  purposely,  and  as  intended  to  convey 
specific  instruction  to  the  pleader,  and  also  to  further  the  general  object  of  the  whole 
body  of  Pleading  Rules.     The  preamble  expresses  this  general  object  to  be,  "  that  the 
several  facts  material  to  the  merits  of  the  cause  may,  before  the  trial,  be  brought  to 
the  notice  of  the  respective  parties  more  diiectly  than  heretofore."     This  is  one  of 
the    most  useful  pui'poses  of  all  special  pleading.     The  variety  of  defences  which, 
before  the  New  Eules,  were  covered  even  in  trespass  quare  clausum  f regit  by  the  plea 
of  "  Not  guilty,"  frustrated  that  purpose  ;  and  this  rule  was  clearly  made  to  remedy 
the  inconvenience.     Without  the  latter  half,  something,  no  doubt,  would  have  been 
effected  ;  but  still  the  pleader  would  have  been  at  liberty  so  to  plead  as  to  convey  no 
information  to  the  plaintiff,  whether  the  defendant  meant  to  deny  simply  the  bare 
possession,  or,  admitting  that,  to  set  up  a  superior  title,  and  so  shew  that  it  was  not, 
against  him,  a  rightful  possession.     It  seems  to  me,  then,  reasonable  to  suppose  that 
the  framers  of  the  rule  intended  to  go  further,  and  to  make  their  remedy  complete 
by  compelling  the  defendant,  oij  the  face  of  his  pleading,  to  distinguish  between  the 
two  defences ;  and  that  it  is  for  this  purpose  that  they  have  themselves  distinguished 
between  possession  and  right  of  possession,  and  have  declared,  [832]  that  whichever 
of  these  two  the  defendant  means  to  deny,  he  must  do  so  by  traversing  it  specially  ; 
that  is,  in  terms  so  as  to  inform  the  plaintiff'  on  which  of  the  two  defences  he  means 
by  the  traverse  to  rely.     The  expression  "traversed  specially"  cannot  be  understood 
technically,  as  directing  a  "  special  traverse ;  "  and  I  fear  it  must  be  admitted  that  the 
language  is  not  so  careful  and  precise  as  was  to  be  desired.     But  the  meaning  that  I 
give  to  the  whole  sentence  is  quite  consistent  with  the  language,  and  has  the  merit  at 
least  of  effectuating  the  professed  object  of  the  rule,  which  the  construction  put  on  it 
by  the  learned  judge  not  only  fails  to  do,  but  makes  the  provision  itself  redundant 
and  inoperative.     Without  the  provision,  the  pleader  would,  on  general  principles, 
have  done  the  very  thing  which  the  rules  so  construed  directs  him  to  do.     It  may  be 
said  that  I  restrain  the  full  natural  meaning  of  the  plea  of  "  not  possessed,"  by  restrict- 
ing it  to  a  denial  of  the  bare  possession  ;  and  I  admit  that  I  do  so,  and  that  the 
position  would  be  difficult  to  maintain,  if  tried  simply  by  the  ordinary  rules  of  special 
pleading  ;  but  the  New  Rules  were  framed  purposely  to  modify  those  ;  in  the  first  half 
of  the  sentence,  as  I  have  before  observed,  this  very  rule  restricts  the  full  natural 
meaning  of  "  Not  guilty."     It  cannot  be  denied,  that  if  in  terms  it  had  gone  on  to 
restrict  also  the  meaning  of  "  not  possessed,"  the  framers  might  have  done  so  consis- 
tently with  their  general  purpose,  and  the  course  pursued  in  other  parts  of  what  I  may 
call  theii'  code.     There  is,  therefore,  no  objection  a  priori  to  my  interpretation.     The 
only  question  is,  whether  the  words  bear  it. 

Upon  full  consideration,  I  think  they  do.  It  is  to  be  understood  that  we  are 
dealing  with  language  which  can  neither  be  interpreted  technically  nor  literally. 
Two  things  are  mentioned  as  distinct  and  different,  which  may  be  admitted  or  denied. 
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The  defendant  is  at  liberty  to  deny  both  or  either :  but  it  is  just  that  the  plaintiff 
should  know  whether  he  intends  to  deny  both,  or,  if  not,  which.  The  [833]  rule  is, 
that,  if  he  intends  to  deny  either,  he  must  traverse  it  specially.  Those  words,  it  seems 
to  me,  may  well  mean,  that  he  must  deny  specifically  in  terms  that  which  he  calls  on 
the  plaintiff  to  prove  ;  and  I  think  it  unreasonable  to  suppose  the  meaning  to  be, 
that  he  may  traverse  in  such  terms  as  leaves  it  uncertain  whether  he  means  to  deny 
one  or  both,  and  which,  if  only  one,  of  the  things  alleged. 

I  therefore  think  the  direction  of  the  learned  judge  was  wrong. 

Patteson,  J.,  said  : — I  did  not  hear  the  case  argued ;  but  I  have  had  a  communi- 
cation with  the  Lord  Chief  Justice  Wilde  upon  the  matter,  and  he  has  stated  to  me 
what  his  opinion  is;  and  I  will  now  read  it: — "I  am  of  opinion  that  the  judgment 
in  this  case  ought  to  be  affirmed  ;  and  as  the  grounds  on  which  that  opinion  rests  are 
clearly  stated  in  the  judgment  of  my  learned  brother  Williams,  I  do  not  think  it 
necessary  to  say  more  than  to  refer  to  that  judgment." 

Judgment  affirmed. 


The  EXCHEQUER  REPORTS.  REPORTS  of 
CASES  ARGUED  and  DETERMINED  in  the 
COURTS  of  EXCHEQUER  and  EXCHEQUER 
CHAMBER,  Michaelmas  Term,  12  VICT.,  to 
Easter  Vacation,  12  VICT.,  both  inchisive.  By 
W.  N.  WELSBY,  of  the  Middle  Temple  ;  E.  T. 
HURLSTONE,  of  the  Inner  Temple,  and 
J.  GORDON,  of  the  Middle  Temple,  Esquires, 
Barristers-at-Law.     Vol.  III.      London,  1850. 

[1]    Exchequer  Eeports.    Michaelmas  Term,  12  Vict. 

BoPART  V.  Hicks.  Nov.  3,  1848. — A  cheque  was  drawn  in  the  following  form: — 
"Oct.  12,  1847.  Messrs.  Knapp  &  Co.,  Bankers,  Abingdon.  Pay  to  Mr.  Hicks 
or  bearer  1171.  17s.  Thomas  Sharps."  Held,  that  the  place  where  the  same  was 
issued  did  not  sufficiently  appear  thereon  to  satisfy  the  exemption  in  the  15th 
section  of  the  9  Geo.  4,  c.  49 ;  and,  therefore,  that  the  instrument  was  inadmis- 
sible in  evidence  without  a  stamp. 

[S.  C.  18  L.  J.  Ex.  33;  12  Jur.  923.] 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  account  stated.  The  defendant 
(inter  alia)  pleaded  the  delivery  by  the  defendant,  and  the  acceptance  by  the  plaintifll', 
of  a  banker's  cheque  in  full  satisfaction  and  discharge  of  the  debt.  This  the  plaintiff 
by  his  replication  denied,  and  issue  was  joined  thereon.  At  the  trial,  before  Rolfe,  B., 
at  the  last  Summer  Assizes  for  the  county  of  Berks,  the  following  unstamped  cheque, 
which  it  appeared  had  been  drawn  at  Abingdon,  and  had  been  delivered  to  the  payee 
there,  was  put  in  evidence  on  the  part  of  the  defendant : — 

"Oct.  12,  1847. 

"  Messrs.  Knapp  &  Co.,  bankers,  Abingdon.  Pay  to  Mr.  Hicks,  or  bearer.  One 
Hundred  and  Seventeen  Pounds,  Seventeen  Shillings.  "  Thomas  Sharps. 

"1171.  17s.  Od." 

It  was  thereupon  objected,  by  the  plaintiff's  counsel,  that,  as  no  place  where  the 
cheque  was  issued  appeared  on  the  face  of  it,  it  was  inadmissible  in  evidence  for  want 
of  a  stamp,  as  not  coming  within  the  exception  in  9  Geo.  4,  e.  49,  s.  5.  The  learned 
judge  being  of  that  opinion,  the  [2]  evidence  was  rejected,  and  the  plaintiff  had  a 
verdict,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict,  if  the  Court 
should  be  of  opinion  that  the  instrument  was  admissible  in  evidence  without  a  stamp. 

Whateley  now  moved  accordingly.  The  question  is,  whether  the  place  where  the 
cheque  was  issued  is  not  sufficiently  described  in  the  instrument.  It  is  submitted 
that  it  i.s.  By  the  15th  section  of  the  9  Geo.  4,  c.  49,  drafts  on  bankers  in  Great 
Britain,  issued  within  fifteen  miles  of  such  bankers,  are  exempt  from  duty,  provided 
"  the  place  where  such  drafts  or  orders  shall  be  issued,  shall  be  specified  therein,"  &c. 
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In  Stickland  v.  Mansfield  (8  Q.  B.  675),  a  cheque  in  the  following  form  was  given 
in  evidence : — 

"Dorchester  Old  Bank.     Established  1786. 

"  Messrs.  Williams,  Cox,  &  Williams.     Pay  to  G.  J.  Stickland,  Esq.,  or  bearer, 
Eight  Pounds,  Nineteen  Shillings,  and  Seven  Pence      For  Self  and  Andrews, 
"81.  19s.  7d.  "  Wm.  Mansfield." 

It  was  there  held,  that  the  cheque  was  sufficiently  dated  to  satisfy  the  exemption 
in  the  preceding  clause.  The  only  difference  between  the  present  case  and  that  cited 
is,  that  in  the  latter  the  place  precedes  the  banker's  name  ;  in  the  present,  it  follows 
it.  [Pollock,  C.  B.  The  place  mentioned  in  this  cheque  is  the  place  where  Knapp 
&  Co.  carry  on  their  business,  and  is  not  the  place  where  the  cheque  was  drawn.] 

Pollock,  C.  B.  There  will  be  no  rule.  It  is  quite  clear  that  there  is  no  place 
mentioned  on  the  face  of  the  cheque,  that  states  where  it  was  issued. 

Parke,  B.,  Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused.(S) 

[3]  Healey  v.  Story  and  Another.  Nov.  8,  1848. — The  defendants,  who  were 
directors  of  a  joint-stock  newspaper  company,  gave  the  plaintiff  the  following 
promissory  note,  in  part  payment  for  the  purchase  of  a  newspaper,  which  the 
company  had  agreed  to  purchase  of  him  : — "On  demand,  we  jointly  and  severally 
promise  to  pay  to  Mr.  L.  H.,  or  order,  the  sum  of  2.501.  value  received,  for  and  on 
behalf  of  the  Wesleyan  Newspaper  Association."  Signed  by  the  defendants, 
"Directors:" — Held,  that  the  words  "jointly  and  severally"  were  equivalent 
to  jointly  and  personally  ;  and  that  the  defendants  were  therefore  personally 
liable  to  the  plaintiff  on  the  note. 

[S.  C.  18  L.  J.  Ex.  8.     Distinguished,  Ahmnder  v.  Sizer,  1869,  L.  R.  4  Ex.  10.5. 
Followed,  Allan  v.  Miller,  1870,  22  L.  T.  825.] 

Assumpsit  by  the  plaintiff  as  payee,  against  the  defendants  as  makers,  of  a 
promissory  note  for  2501.  The  defendants  pleaded,  that  they  did  not  make  the  note, 
upon  which  plea  issue  was  joined.  At  the  trial,  before  Pollock,  C.  B.,  at  the 
Middlesex  Sittings  after  Ti-inity  Term  last,  it  appeared  that  the  defendants  were  the 
directors  of  a  joint-stock  company,  called  "  The  Wesleyan  Newspaper  Association," 
formed  for  the  purpose  of  purchasing  and  carrying  on  certain  newspapers  which  were 
circulated  amongst  the  members  of  the  Wesleyan  body.  The  Association  had  been 
completely  registered  under  the  7  &  8  Vict.  e.  110,  but  the  deed  of  settlement  was 
not  put  in.  The  plaintiff,  who  was  part  owner  of  a  certain  newspaper,  called  the 
Weslei/an  and  Chrisiian  Record,  had  sold  his  share  to  the  Association,  and  had  received 
from  the  defendants,  in  part  payment,  the  following  promissory  note,  upon  which 
the  present  action  was  brought : — 

"London,  March  19,  1847. 

"  2501.  On  demand,  we  jointly  and  severally  promise  to  pay  to  Mr.  Edward 
Healey,  or  order,  the  sum  of  2501.  value  received,  for  and  on  behalf  of  The  Wesleyan 
Newspaper  Association.  "Parker  Story,\jj.      ,       „ 

"James  Ware,    / 

It  was  contended,  on  the  part  of  the  defendants,  that  they  were  not  liable  upon 
this  note  in  their  individual  character.  The  Lord  Chief  Baron,  however,  was  of  a 
diffeient  opinion,  and  the  plaintiff  had  a  verdict,  leave  being  reserved  to  the  defendants 
to  move  to  set  the  verdict  aside  and  to  enter  a  nonsuit. 

Crowder  now  moved  accordingly.  The  defendants  are  not  liable  personally  upon 
this  note.  They  were  merely  [4]  the  agents  of  the  Company.  [Parke,  B.  The  words 
"  jointly  and  severally  "  must  apply  to  the  parties  who  signed  the  note,  and  not  to 
the  members  of  the  Company.  The  defendants  may  mean  to  bind  themselves  personally 
for  a  matter  which  concerns  the  Company.     Alderson,  B.     The  plain  grammatical 

(i)  Lutwyche  moved  (November  9th),  in  Cooper  v.  EmherUn,  for  a  rule  on  the  same 
point,  which  was  refused. 
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meaning  of  the  words  is,  "  we  jointly  promise,  and  we  severally  promise  ; "  that  is  to 
say,  we  personally  promise.     That  is  clearly  the  true  meaning  of  the  words.] 

Per  Curiam. (rt)     There  will  be  no  rule. 

Rule  refused. 

Pitman  v.  Woodbury.  Nov.  22,  1848. — Declaration  in  covenant  on  an  indenture 
bearing  date  the  2.5th  of  March,  18.38,  made  between  the  plaintiff  and  the  defen- 
dant (profert),  whereby  the  plaintiff  then  demised  to  the  defendant  a  certain 
messuage,  with  the  appurtenances,  for  the  term  of  seven  years,  and  the  defendant 
did  thereby  covenant  with  the  plaintifl'  that  he  would  yearly,  and  every  year 
during  the  term,  keep  the  premises  in  good  lepair,  and  give  them  up  in  good 
repair,  at  the  end  of  the  term  ;  by  virtue  of  which  demise  the  defendant  entered 
upon  and  enjoyed  the  said  demised  premises.  The  breach  laid  was  for  not  keeping 
the  premises  in  repair  during  the  term.  The  defendant,  after  setting  out  the  deed 
on  oyer,  pleaded  that  his  part  of  the  indenture  was  executed  by  him  after  the 
alleged  day  of  the  execution  thereof ;  and  that  the  plaintiffs  part  was  never 
executed  by  him,  or  by  any  agent  of  his  thereunto  lawfully  authorised  ;  nor  was 
there  ever  any  demise  of  the  said  premises  to  the  defendant,  from  the  said  day 
for  the  said  term  ;  nor  was  there  ever  any  lease  of  any  part  of  the  said  premises 
put  in  writing  and  signed,  or  made,  signed,  sealed,  or  delivered  bj^  the  plaintiff, 
or  by  any  agent  of  his  thereunto  lawfully  authorised  b}'  writing  or  otherwise  ; 
and  that,  although  before  the  making  of  the  indenture,  to  wit,  on  the  25th  of 
March,  1838,  the  plaintiff  demised  the  said  premises  for  the  term  of  one  year, 
and  so  on  from  year  to  year,  by  virtue  of  which  demise  the  defendant  entered  and 
occupied  the  premises  for  a  term,  to  wit,  for  nine  years,  which  term  had  ended 
before  the  commencement  of  the  suit,  the  defendant  never  did  occupy  the  said 
premises  under  any  demise  from  the  plaintiff  other  than  that  last  mentioned,  or  for 
any  term  granted  by  the  indenture,  and  that  there  never  was  any  consideration 
for  the  execution  by  the  defendant,  on  his  part,  of  the  indenture,  and  that  bis 
covenant  therein  was  void.  Verification  : — Held,  in  substance  a  good  answer  to 
the  action.  Qua3re,  whether  the  plea  did  not  amount  to  an  argumentative  denial 
of  the  execution  of  the  deed  by  the  defendant. 

[Applied,  Wheatley  v.  Boyd,  1851,  7  Ex.  20;  Sioatman  v.  Amhlei\  1852,  8  Ex.  72. 
Distinguished,  Morgan  v.  Pike,  1854,  14  C.  B.  473.] 

Covenant.  The  declaration  stated,  that,  by  a  certain  indenture  of  the  15th  of 
March,  1838,  then  made  between  the  plaintiff  of  the  one  part,  and  the  defendant  of 
the  other  part  (profert),  the  plaintiff  did  demise,  lease,  and  to  farm  let  to  the  defen- 
dant a  certain  messuage,  &c.,  with  the  ap-[5]-purtenances,  to  have  and  to  hold  the 
same  to  the  defendant  from  the  25th  of  March,  1838,  for  and  during  and  unto  the 
full  end  and  term  of  seven  years  thence  next  ensuing;  and  the  defendant  did 
thereby  covenant  with  the  plaintiff,  that  he,  the  defendant,  would  yearly  and  every 
year  during  the  said  term,  new  cut,  scour,  and  cleanse  all  such  gutters  and  drains  as 
were  then,  or  thereafter  should  be,  cut  in  the  said  demised  premises,  and  keep  the 
said  premises,  &c.,  in  good  and  tenantable  repaii-,  being  allowed  rough  timber  for 
the  doing  thereof,  if  sufticient  could  be  found  on  the  premises  ;  and  also,  that  the 
defendant,  at  the  expiration  or  other  sooner  determination  of  the  said  term,  should 
give  up  the  said  premises  in  good  repair ;  by  virtue  of  which  demise,  the  defendant 
afterwards,  to  wit,  on  the  25th  of  March,  1838,  entered  into  the  said  demised 
premises  with  the  appurtenances,  and  was  thereof  possessed  for  the  said  term  so 
to  him  thereof  granted  as  aforesaid,  and  continued  so  thereof  possessed  until,  to 
wit,  the  25th  of  March,  1845,  when  the  said  term  expired.  Breach,  that  the 
defendant  did  not  nor  would,  after  the  making  of  the  said  indenture,  and  during 
the  said  term,  keep  the  premises,  &c.,  in  good  and  tenantable  repair,  although  the 
plaintiff  was  at  all  times  ready  and  willing  to  allow  the  defendant  rough  timber 
for  the  doing  thereof,  whereof  the  defendant  had  notice ;  and  on  the  contrary 
thereof,  the  defendant,  after  the  making  of  the  indenture,  and  during  the  con- 
tinuance of  the  said  term,  to  wit,  on  &c.,  and  from  thence  &c.,  permitted  the  said 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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premises  to  be  and  continue  ruinous,  &c.,  and  in  bad  and  untenantable  repair.  The 
defendant,  after  craving  oyer  of  the  indenture,  and  setting  it  out  in  hac  verl)a, 
pleaded,  first,  non  est  factum  ;  and  for  a  further  plea,  that  the  defendant's  part  of 
the  supposed  indenture  in  the  declaration  mentioned  was  made,  signed,  sealed,  and 
delivered  by  him  long  after  the  said  2.oth  of  March,  ]S38,  to  wit,  on  &e.,  and  not 
otherwise  ;  and  that  the  plaintiff's  part  of  the  said  supposed  indenture  [6]  was  never 
signed,  sealed,  or  delivered  by  the  plaintiff  as  his  deed,  or  in  any  other  manner  what- 
soever;  nor  was  the  same  supposed  indenture  ever  signed,  sealed,  or  delivered  by  the 
plaintift'  or  by  any  agent  or  agents  of  his  thereunto  lawfully  authorised  by  writing  or 
otherwise  ;  nor  was  any  lease  in  the  premises  in  the  declaration  alleged  to  have  been 
demised,  leased,  and  to  farm  let  unto  the  defendant,  from  the  "25th  of  March,  183S, 
for  and  during  and  unto  the  full  end  and  term  of  seven  years  thence  next  ensuing, 
or  any  lease  of  any  part  of  the  said  premises,  put  in  writing  and  signed,  or  made, 
signed,  sealed,  or  delivered  by  the  plaintiff,  or  by  any  agent  or  agents  of  the  plaintiff 
thereunto  lawfully  authorised  by  writing  or  otherwise ;  and  further,  that,  although 
before  the  making  of  the  said  indenture,  to  wit,  on  &c.,  the  plaintiff  demised  to  the 
defendant  the  premises  in  the  declaration  mentioned  to  have  been  demised,  to  have 
and  to  hold  the  same  to  the  defendant  thenceforth  for  the  term  of  one  year  thence 
next  following,  and  so  on  from  year  to  year,  for  so  long  a  time  as  the  plaintiff  and 
defendant  should  respectively  please,  by  virtue  of  which  demise  the  defendant  then 
entered  into  the  said  demised  premises,  and  then  became  and  was  possessed  thereof 
under  the  said  demise,  to  wit,  for  &c.,  until  &c.,  which  had  elapsed  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c. ;  yet  the  defendant  never  did,  under  or  by 
virtue  of  the  supposed  demise  in  the  declaration  mentioned,  or  under  or  by  virtue  of 
any  demise  by  the  plaintiff  other  than  that  hereinbefore  mentioned,  enter  into  or 
become  possessed  of  the  said  demised  premises,  with  the  appurtenances,  and  never  did 
become  nor  was  he  at  any  time  possessed  thereof,  for  any  term  whatsoever  granted  by 
the  supposed  indenture  in  the  declaration  mentioned,  or  otherwise  than  in  this  plea 
mentioned  ;  and  further,  that,  save  as  aforesaid,  there  never  was  any  demise  by  the 
plaintiff  to  the  defendant  of  the  said  premises  ;  and  that  there  never  was  any  con- 
sideration or  value  for  the  signing,  sealing,  [7]  and  delivery  of  the  said  supposed 
indenture,  or  of  his  said  part  of  the  said  supposed  indenture ;  and  that  the  alleged 
covenant  of  the  defendant  was  void  and  of  no  effect.     Verification. 

Special  demurrer  to  the  latter  plea,  assigning  for  causes,  that  it  neither  confesses 
and  avoids  nor  traverses  or  denies  the  causes  of  action  in  the  declaration  mentioned  ; 
that  the  matters  therein  alleged  form  no  excuse  or  discharge  to  the  defendant  from 
his  performing  the  covenants  in  the  indenture  ;  and  that  it  does  not  allege  or  shew, 
with  sufficient  or  any  certainty,  that  the  plaintiff  hindered  or  prevented  the  defendant 
from  entering  into  or  becoming  possessed  of  the  said  demised  premises,  under  or  by 
virtue  of  the  said  indenture,  or  for  the  .said  term.     Joinder  in  demurrer. 

The  defendant's  points  for  argument  were,  that,  by  reason  of  the  plaintiffs  non- 
execution  of  the  lease,  the  defendant  is  not  liable  to  be  sued  in  the  form  of  an  action 
of  covenant ;  and  secondly,  that  the  plea  amounts  to  non  est  factum. 

The  case  was  argued  in  the  Sittings  after  Trinity  Term  last,  (July  11),  by 

Willes,  in  support  of  the  demurrer.  The  plea  is  bad  in  substance.  It  is  intended 
to  raise  the  same  question  as  that  in  Sopuni  v.  Skurro  (Yelv.  IS) ;  and  no  doubt  that 
case  will  be  relied  upon  in  support  of  the  plea.  In  the  case  of  Cat-dwell  v.  Lucas  (2  M. 
&  W.  Ill),  the  same  point  arose,  but  this  Court  gave  no  opinion  upon  it.  The  plea, 
in  effect,  sets  up  a  partial  failure  of  consideration,  which,  therefore,  is  not  a  good 
defence,  as,  in  the  case  of  a  deed,  it  is  not  necessary  that  any  consideration  should 
exist  in  order  to  support  it.  In  the  recent  case  of  Cooch  v.  Goodman  (2  Q.  B.  .580), 
the  Court  of  Queen's  Bench  were  clearly  of  opinion,  that,  if  a  lease  be  executed  by  the 
lessee,  and  he  enter  and  enjoy  the  lands  demised,  he  is  liable  to  an  action  of  covenant 
by  the  lessor,  though  [8]  the  lessor  did  not  execute  the  deed.  By  that  case  it  appears, 
that,  at  all  events,"in  order  to  afford  a  good  defence,  the  plea  should  shew  a  total 
failure  of  consideration,  which  the  present  plea  does  not  properly  do.  Lord  Den- 
man,  C.  J.,  in  delivering  the  judgment  of  the  Court  in  Cooch  v.  Goodman,  says  :  "There 
(in  Cardivell  v.  Lucas),  as  here,  it  appeared  by  the  record,  that  the  defendant  had 
entered  and  enjoyed  the  premises  for  the  whole  of  the  term  mentioned  in  the  indenture  ; 
and  the  Court,  in  giving  judgment,  by  no  means  exclude  the  supposition  that  that 
circumstance  might  have  sustained  the  action,  if  it  had  been  between  the  immediate 
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parties  to  the  deed.  Neither  does  the  ease  of  Soprani  v.  Skurro  exclude  such  supposi- 
tiou  ;  for  that  was  an  action  of  assumpsit,  and  the  consideration  had  clearly  failed  ; 
thou'o-h  it  must  be  admitted  that  the  report  of  the  decision  lays  the  law  down  broadly, 
thatj^'if  the  lessor  does  not  execute  a  lease,  no  interest  passes,  and  the  deed  is  void, 
and  the  covenants  as  covenants  void  also.  It  should,  however,  be  observed,  that  a 
covenant,  being  under  seal,  does  not  by  law  require  any  consideration  to  support  it ; 
and  thou'^h  an" illegal  consideration  may  be  shewn,  and  will  vitiate  it,  and,  if  a  con- 
sideration be  stated  on  the  face  of  a  deed,  a  difl'erent  one  may  be  proved  in  order  to 
raise  a  lei^al  defence,  yet  a  mere  failure  of  consideration  which  once  existed  may  have 
no  more  ett'ect  than  a  total  want  of  consideration  in  the  first  instance.  Several  cases 
are  cited  in  Com.  Dig.  tit.  '  Covenant,'  (F.),  to  shew  that,  under  circumstances,  a  failure 
of  consideration  will  prevent  an  action  of  covenant  from  being  maintainable  ;  and  we 
are  by  no  means  prepared  to  deny  this  proposition.  But  in  the  present  case  there  has 
not  been  any  such  failure  ;  and  therefore  we  are  of  opinion  that  the  case  comes  within 
the  general  rule  laid  down  in  Com.  Dig.  tit.  'Fait,'  (C.  2),  and  the  cases  there  cited  ; 
viz.  that,  if  one  party  executes  his  part  of  an  indenture,  it  shall  be  his  deed,  though 
the  other  does  not  execute  his  part."  In  the  present  [9]  case,  the  plea  does  not  state 
that  the  plaintiff  prevented  the  defendant  from  entering  upon  the  demised  premises, 
but,  on  the  contrary,  it  does  state  that  the  defendant  enjoyed  the  possession  of  the 
premises  in  question  during  the  term.  The  mere  non-execution  of  the  lease  by  the 
lessor  does  not,  therefore,  afford  the  defendant,  who  has  executed  and  enjoyed,  a  good 
defence.  The  execution  was  not  a  condition  precedent.  The  allegation  that  the  lease 
was  executed  by  the  defendant  after  the  2.5th  of  March  makes  no  difference,  as  it  was 
executed  before  the  breaches  of  the  covenant  arose.  There  is  illegality  in  the  non- 
execution,  and  no  hardship  upon  the  defendant.  [He  also  cited  Rose  v.  Poullou 
(2  B.  &  Ad.  822).] 

Fitzherbert,  contra.  The  plea  is  sufficient.  The  supposed  covenant,  if  good, 
binds  the  defendant  to  repair  during  the  term.  If  a  lease  be  not  executed  by  the 
lessor,  and  the  lessee  do  not  enter  on  the  premises  for  the  term,  he  is  not  bound  by 
the  covenant.  Here  the  term,  which  is  the  foundation  of  the  covenant,  fails,  and 
therefore  the  covenant  also  fails:  Com.  Dig.  tit.  "Covenant,"  (F. )  ;  Soprani  v.  Skurro 
(Yelv.  IS).  In  Knipe  v.  Falmer  (2  VVils.  130),  it  was  held,  that  a  covenant  upon  a 
lease  made  by  the  committee  of  a  lunatic,  by  the  plaintiff  as  committee,  would  not 
stand,  and  that  all  the  covenants  which  ran  with  the  land  fell  to  the  ground.  In 
Noithcotc  v.  hnderhill  (I  Salk.  199  ;  1  Ld.  Raym.  388),  the  Court  agreed,  that,  where 
a  conveyance  of  laud  is  void,  so  as  no  estate  passes,  all  dependent  covenants  are  void 
also.  Ludford  v.  Barber  (1  T.  R.  90)  is  to  the  same  effect.  JVilson  v.  IP' oolf rites 
(6  M.  &  S.  341)  was  an  action  of  covenant  by  four  plaintiffs,  who  declared  that  they, 
A.,  B.,  C,  and  D.,  by  indenture  demised  to  the  defendant,  and  made  profert  of  the 
counterpart :  it  was  held,  that,  under  the  plea  of  non  est  factum,  the  defendant  might, 
after  proof  [10]  of  the  execution  of  the  counterpart  by  him,  produce  the  demising 
part  to  shew  that  only  two  of  the  four  lessors  executed  it.  In  Doe  d.  Marlow  v. 
Wiggins  (4  Q.  B.  376),  Loi'd  Denmau,  C.  J.,  said,  "  Cooch  v.  Goodman  was  a  very 
peculiar  case.  All  that  the  Court  decided  there  was,  that  the  action  might  lie,  though 
the  deed  was  not  executed  by  the  covenantees ;  it  was  not  held  that  an  interest  passed 
by  the  deed,  or  that  it  amounted  to  a  lease  ;  and  the  case  went  off  upon  another  point." 
This  plea  fully  states,  that  the  plaintiff'  never  executed  the  lease.  [He  referred  to 
Aveline  v.  Whisson  (4  M.  &  G.  801).]  It  is  also  stated,  that  the  defendant  did  not 
occupy  the  premises  under  the  lease,  but  under  a  distinct  demise  from  the  plaintiff'. 

Willes,  in  reply.  The  authority  in  Com.  Dig.  "Covenant,"  (F.),  is  answered  by 
Com.  Dig.  "Fait,"  (C.  2),  where  it  is  laid  down,  that  "if  one  party  executes  his  part 
of  an  indenture,  it  shall  be  his  deed,  though  the  other  does  not  execute  his  part : 
Cro.  El.  212."  In  Co.  Litt.  229,  it  is  said,  that  "if  the  feoft'er,  donor,  or  lessor,  seal 
the  part  of  the  indenture  belonging  to  the  feoHee,  &c.,  the  indenture  is  good,  albeit 
the  feoff'ee  never  sealed  the  counterpart  belonging  to  the  feoff'or."  The  question  in  the 
case  of  Nwlhwte  v.  UnderhUl  did  not  require  the  opinion  which  was  expressed  by  the 
Court.  The  case  of  Knipe  v.  Falmer  (2  Wils.  130)  cannot  be  sustained  to  its  full 
extent.  It  appears  that  the  defendant  occupied  the  premises  during  the  whole  term. 
[He  also  cited  Pearce  v.  Morrice  (2  A.  &  E.  84).J  [Parke,  B.,  referred  to  Froniin  v. 
Small  (Str.  705 ;  Ld.  Raym.  1428),  and  Aylet  v.  IFilliams  (3  Lev.  193).] 

Cur.  adv.  vult. 
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The  judgment  of  the  Court  was  now  delivered  by 

[11]  Parke,  B.  This  case  was  fully  argued  before  my  Brothers  Alderson,  liolfe, 
Piatt,  and  myself,  at  the  Sittings  after  last  Term,  by  Mr.  \Villes,  for  the  plaintiff,  and 
Mr.  Fitzherbert,  for  the  defendant.  [His  Lordship,  after  stating  the  pleadings,  pro- 
ceeded :] — Two  questions  arose — one  of  substance,  the  other  of  form. 

The  substantial  question  is,  whether  in  an  action  on  an  indenture  of  lease  for  the 
breach  of  a  covenant  to  repair  during  the  term,  which  runs  with  the  land,  it  is  an 
answer  that  the  lessor  never  executed  the  indenture,  and  consequently,  that  the  term 
to  which  the  covenant  was  annexed  never  was  created  ;  and  whether  it  makes  any 
difference  that  the  lessee  occupied  from  year  to  year,  for  the  whole  period  of  years 
comprised  in  the  intended  lease. 

The  question  of  form  is,  whether  the  plea  stating  these  facts  specially  is  bad,  on 
this  special  demurrer?  Upon  the  principal  question  we  should  have  felt  little  difficulty, 
had  it  not  been  for  the  expression  of  an  opinion,  in  the  Court  of  Queen's  Bench,  in 
the  case  of  Cooch  v.  Goodman  (2  Q.  B.  598),  that  the  lessee  who  executes  the  indenture 
of  lease  is  bound  by  the  covenants  in  it,  which  run  with  the  land,  where  he  has 
entered  and  enjoyed  for  the  whole  term,  though  the  lessor  never  signed  or  executed 
the  lease. 

The  cases  establish,  that  a  covenantee  in  an  ordinary  indenture,  who  is  a  party  to  it, 
may  sue  the  covenantor  who  executed  it,  although  he  himself  never  did  ;  for  he  is  a 
party,  although  he  did  not  execute,  and  parties  to  an  indenture  mav  sue,  though 
strangers  cannot ;  and  it  makes  no  difference  that  the  covenants  of  the  defendant  are 
therein  stated  to  be  in  consideration  of  those  of  the  covenantee.  Of  this  there  is  no 
doubt,  nor  that  a  covenant  binds  without  consideration.  But  with  respect  to  leases 
by  indenture,  the  olde^-  authorities  shew  that  the  covenants,  which  depend  on  the 
interest  of  the  lease,  and  are  made,  because  [12]  the  covenantor  has  that  interest — 
such  as  those  to  repair  and  pay  rent  during  the  term,  are  not  obligatory,  if  the  lessor 
does  not  execute, — not  because  the  lessor  is  not  a  party,  but  because  that  interest  has 
not  been  created  to  which  s<ich  covenants  are  annexed,  and  during  which  only  they 
operate,  as  such  covenants  undoubtedly  do  not,  if  the  term  ends  by  surrender,  and  are 
suspended  by  eviction  by  the  lessor,  so  they  do  not  begin  to  operate  unless  the  term 
commences  :  the  foundation  of  the  covenant  failing,  the  covenant  fails  also.  Unless 
there  be  a  term,  a  covenant  to  repair  during  it  is  void.  But  with  respect  to  collateral 
covenants,  not  depending  on  the  interest  in  the  land,  it  is  otherwise,  and  they  are 
obligatory.  This  rule  of  law  is  to  be  found  in  the  older  authorities,  which  are  collected 
in  Com.  Dig.  "Covenant,"  (F).  The  case  of  Soprani  v.  Skiirro  (Yelv.  18)  is  one.  In 
that  case  the  Court  say,  the  covenants  to  repair  depend  upon  the  lease :  if  no  lease, 
there  is  no  covenant ;  and  if  the  lease  was  made,  and  then  surrendered,  all  the 
covenants  would  be  void.  In  the  case  of  IFaller  v.  The  Dean  and  Chapter  of  Nonoich 
(Owen,  136,  reported  also  in  2  Brownlow,  158),  there  is  much  discussion  on  the 
question,  whether  a  covenant  to  save  the  lessee  harmless  was  avoided  if  the  term  was 
void,  it  being  conceded  that  the  covenants  to  repair  or  pay  rent,  immediately  depended 
on  the  lease,  and  were  void  if  it  was  void,  though  collateral  covenants  were  not  affected. 
And  in  Kriipe  v.  Palmer  (2  Wils.  132)  it  was  held  that  the  lease  was  void  at  law. 
because  made  by  the  committee  of  a  lunatic  :  and  that  all  the  covenants  which  run 
with  the  land,  the  lease  being  void,  fell  to  the  ground.  In  the  case  of  Cardwell  v. 
Lucas  (1  M.  &  W.  Ill),  this  Court  found  it  unnecessary  to  decide  this  point. 

From  the  report  of  the  case  referred  to  above,  of  Cooch  v.  Goodman  (p.  599),  the 
Court  of  Queen's  Bench  do  not  appear  to  dispute  this  proposition,  but  they  consider 
that  [13]  the  doctrine  does  not  apply  where  the  lessee  has  entered  and  enjoyed  during 
the  whole  term,  which  he  was  taken  to  have  done  in  that  case.  He  was  deemed, 
therefore,  to  have  had  all  the  consideration  for  his  covenant  for  which  he  had  bargained. 
There  is,  however,  a  diificulty  in  saying  that  he  is  bound  by  having  enjoyed  for  a 
period  of  years  equal  to  those  which  the  term  would  have  comprised,  if  it  had  been 
granted,  if  he  was  not  bound  during  their  continuance  ;  and  it  is  hard  to  say  at  what 
precise  time  the  obligation  commenced.  It  is  to  be  remarked,  that,  although  Lord 
Denman,  in  giving  judgment,  expresses  that  as  the  opinion  of  the  Court,  the  case  was 
not  decided  on  that  ground,  but  on  another.  The  opinion,  therefore,  was  extra- 
judicial. Assuming,  however,  that  it  was  correct,  the  present  case  is  clearly  dis- 
tinguishable ;  for  this  plea  states  that  the  defendant  never  entered  or  enjoyed  under 
the  lease,  but  under  a  distinct  demise  from  year  to  year.     He   therefo'^e   never   had 
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that  consideration  which  he  is  supposed  to  have  stipulated  for.  He  enjoyed  under  a 
different  right  altogether,  from  which  a  different  species  of  contract  might  be  probably 
inferred,  to  be  enforced  in  another  form  of  action,  but  which  was  not  an  enjoyment 
of  that  interest,  during  the  existence  of  which  the  defendant  has  covenanted  to  repair. 
We  think,  therefore,  that  in  this  case  the  defendant  never  was  bound,  because  the 
term  to  which  the  covenants  declared  upon  were  annexed,  never  was  executed. 

The  next  question  is  one  of  form,  on  which  little  discussion  took  place  on  the 
argument.  There  is  a  doubt  whether  the  plea  is  not  an  argumentative  denial  of  the 
execution  of  the  deed  by  the  defendant,  according  to  the  case  of  Wilson  v.  Woolfryes 
(6  M.  &  S.  34),  in  which  Mr.  Justice  Bay  ley  hesitated  at  first.  The  defendant  might 
prove  that  the  plaintiff  never  did  demise  by  executing  one  part  of  [14]  the  indenture 
under  that  plea,  because  both  the  parts  of  the  indenture  constituted  one  deed,  and 
unless  it  was  executed  by  him,  he  did  not  demise,  and  the  deed  was  misdescribed. 
That  decision,  we  believe,  has  been  doubted  (see  2  Q.  B.  595) ;  but  even  assuming  it 
to  be  correct,  it  seems  to  us  that  the  objection  is  not  sufficiently  pointed  out  by  the 
special  demurrer;  and  therefore  we  must  give  our  judgment  that  the  plea  is  good. 

Judgment  for  the  defendant. 

Miller  v.  Hay.  Nov.  22,  1848. — In  an  action  on  a  bill  of  exchange,  the  defendant 
was  described  in  the  declaration  simply  as  "  W.  D.  Hay : "  Held  bad  on  special 
demurrer. 

[S.  C.  18  L.  J.  Ex.  487 ;  12  Jur.  985.] 

Assumpsit  by  the  plaintiff  as  indorsee  against  the  defendant  as  acceptor  of  a  bill  of 
exchange.  The  defendant  was'described  as  "  W.  D.  Hay."  Special  demurrer,  assigning 
for  causes,  that  the  defendant's  name  was  not  properly  stated,  as  he  was  described 
only  by  his  surname  and  two  initials,  without  any  excuse  for  his  full  christian  names 
not  being  inserted,  and  without  any  allegation  to  shew  that  he  had  no  christian  name 
or  names,  or  that  he  was  described  by  initials  or  had  so  described  himself  in  the  bill 
of  exchange  in  the  declaration  mentioned.  Joinder  in  demurrer.  The  case  was  argued 
at  the  Sittings  after  last  Trinity  Term,  (July  1),  by 

Henniker,  in  support  of  the  demurrer.  The  defendant  is  improperly  described  in 
the  declaration  by  his  initials,  and  for  that  reason  the  declaration  is  bad.  The  stat, 
3  &  4  Will.  4,  c.  42,  s.  12,  enacts,  that  "in  all  actions  upon  bills  of  exchange  or  promis- 
sory notes,  or  other  written  instruments,  any  of  the  parties  to  which  are  designated  by 
the  initial  letter  or  letters,  or  some  contraction  of  the  [15]  christian  or  first  name  or 
names,  it  shall  be  sufficient  in  every  affidavit  to  hold  to  bail,  and  in  the  process  or 
declaration,  to  designate  such  persons  by  the  same  initial  letter  or  letters,  or  contraction 
of  the  christian  or  first  name  or  names,  instead  of  stating  the  christian  or  first  name 
or  names  in  full."  But  in  the  present  declaration  it  is  not  stated  that  the  initials  only 
of  the  defendant  appear  on  the  document ;  so  that  the  case  is  not  brought  within  the 
provisions  of  the  statute.  In  Nash  v.  Colder  (5  C.  B.  177),  the  defendant,  who  was 
sued  as  acceptor  of  a  bill  of  exchange,  was  described  as  "  William  Henry  W.  Calder," 
and  the  Court  of  Common  Pleas  held  a  demurrer  to  this  declaration  not  to  be  frivolous, 
and  refused  to  set  it  aside.  Maule,  J.,  there  said,  "  The  letter  W.  certainly  cannot 
be  a  name  of  baptism.  This  is  not  a  misnomer,  but  an  incorrect  description  of  the 
party.  I  should  incline  to  say  that  the  declaration,  which  alleges  no  excuse  for  so 
describing  the  defendant,  is  bad."  So,  again,  in  Levy  v.  Webh  (17  L.  J.,  N.  S.,  Q.  B. 
407),  the  declaration,  which  stated,  that  J.  C.  Pawle  drew  the  bill,  and  indorsed  it  to 
the  plaintiff',  was  held  ill  on  special  demurrer.  There  Lord  Denman,  C.  J.,  in  delivering 
a  considered  judgment  of  the  Court  of  Queen's  Bench,  said,  "  We  must  presume  that 
every  person  has  a  christian  name,  and  it  ought  therefore  to  be  inserted,  unless  some 
sufficient  reason  is  assigned  for  the  omission,"  The  principle  of  that  decision  is  strictly 
applicable  to  the  present  case.  [He  also  cited  and  relied  on  Esdaile  v.  Maclean 
(15  M.  &  W.  277).]     The  declaration  is  therefore  bad. 

W.  M.  Best,  in  support  of  the  declaration.  In  all  the  cases  cited,  with  the 
exception  of  Nosh  v.  Calder, — and  that  cannot  be  considered  as  an  authority  upon  the 
point — the  par-[16]-ties  described  by  initials  were  third  parties,  and  not  parties  to 
the  suit.  The  defendant's  objection  to  the  description  in  the  declaration  should  have 
been,  under  3  &  4  Will.  4,  c.  42,  s.  11,  to  amend  the  declaration  on  payment  of  costs 
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by  the  plaintiff.  This  is  merely  a  misnomer.  In  Bvsf  v.  Kennedy  (4  M.  &  W.  586), 
where  the  action  was  not  upon  a  written  instrument,  and  the  defendant  was  described 
in  the  declaration  by  his  initials  only,  this  Court  held,  that  the  defendant's  remedy 
was  under  the  stat.  3  &  4  Will.  4,  c.  42,  s.  11.  The  present  case  is  analogous  to  that. 
Now,  although  in  criminal  cases  the  benefit  of  a  plea  of  misnomer  is  taken  away  from 
the  accused,  by  stat.  7  Geo.  4,  c.  64,  s.  19,  yet  a  mistake  iu  the  name  of  any  other 
party  is  still  a  fatal  objection  to  the  indictment. 

Henniker,  in  reply.  This  is  clearly  a  defective  description  of  the  defendant,  and 
not  a  misnomer,  for  it  is  a  defect  on  the  face  of  the  declaration  ;  and  although  it  may 
not  be  his  correct  name,  yet  that  does  not  appear.  [He  cited  Ajipebnans  v.  Blanche 
(14  M.  &  W.  154).     Parke,  B.,  referred  to  Braithwaite  v.  Hamson  (1  D.  &  L.  214).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case  there  was  a  demurrer  to  the  declaration,  which  was  argued 
at  the  Sittings  after  last  term.  The  defendant  was  described  in  the  declaration  as 
"  W.  D.  Hay,"  and  this  was  pointed  out  as  a  special  cause  of  demurrer.  Mr.  Best, 
in  support  of  the  declaration,  argued  that  the  proper  mode  of  taking  the  objection 
was  by  application  to  the  Court  by  the  defendant,  to  oblige  the  [17]  plaintiff  to 
amend,  under  the  11th  section  of  the  3  &  4  Will.  4,  c.  42,  which  substitutes  such  an 
application  for  a  plea  of  misnomer ;  and  he  pointed  out,  that,  in  the  cases  on  this 
subject,  iu  which  it  has  been  held  that  the  use  of  iiiitials,  or  other  description  than 
that  by  christian  and  surname,  was  bad  on  special  demurrer,  {Esdaile  v.  Maclean 
(15  M.  &  W.  277),  Levi/  v.  IFehb  (17  L.  J.  Q.  B.  407),  Gatti/  v.  Field  (id.  408)),  the 
names  were  those  of  other  parties,  not  those  of  parties  to  the  suit ;  and  he  cited  the 
case  of  Rust  v.  Kennedy  (4  M.  &  W.  586),  to  shew  that,  if  the  defendant  was  so 
described,  the  proper  course  was  to  apply  under  the  stat.  3  &  4  Will.  4,  c.  42,  to 
amend  as  for  a  misnomer. 

Ou  the  other  hand,  it  was  contended  by  Mr.  Henniker,  that  this  was  a  defective 
statement,  not  a  misnomer;  and  that  the  Court  of  Common  Pleas  had  intimated,  in 
refusing  to  set  aside  a  demurrer  for  this  cause  as  frivolous,  that  the  cause  was  well 
assigned,  in  Nash  v.  Calder  (5  C.  B.  177).  We  think  that  this  view  of  the  case  is  the 
right  one.  The  defect  is  not  a  wrong,  but  an  insuflficient  designation  of  the  defendant, 
and  bad  on  the  face  of  the  declaration.  Before  the  act  for  the  amendment  of  the  law, 
the  defendant  could  not  have  pleaded  a  misnomer  in  abatement,  if  so  described,  in 
most,  if  not  all  the  cases,  as  be  could  not  have  truly  stated  that  he  was  not  known 
by  that  name;  and  yet  it  was  a  defect  of  which  advantage  could  be  taken  in  some 
form,  and  being  on  the  face  of  the  declaration,  a  demurrer  is  the  proper  form. 

We  therefore  give  judgment  for  the  defendant;  but  the  plaintiff  may  have  leave 
to  amend  on  the  usual  terms. 

Judgment  for  the  defendant.(/) 

[18]  Giles  v.  Hutt  and  Others.  Nov.  20,  1848.— By  a  deed  of  settlement  of  a 
joint-stock  company,  of  which  the  plaintiff',  (in  audita  querela)  was  a  member,  the 
board  of  directors  were  empowered  to  make  calls  upon  the  shareholders,  and, 
upon  the  neglect  or  refusal  of  any  such  shareholder  to  pay  such  calls,  after  having 
received  one  calendar  month's  notice  thereof,  "at  any  time  after  the  expiration 
of  such  calendar  month,  to  fix  a  day  on  or  before  which  the  amount  due  for  the 
call  and  interest  should  be  paid,  and,  in  default  of  payment,  to  declare  the  shares, 
in  respect  of  which  such  default  should  be  made,  thenceforth  absolutely  forfeited." 
The  deed  proceeded—"  or  it  shall  be  in  the  discretion  of  the  board  at  once  to 
declare  that  such  shares,  as  to  which  the  full  amount  shall  not  have  been  paid, 
shall  thenceforth  be  forfeited  to  the  company."  By  a  further  provision  in  the 
deed,  the  directors  were  empowered,  if  they  should  think  fit,  "to  enforce  the 
payment  of  the  amount  due  in  respect  of  any  call,  &c.,  instead  of  declaring  the 
same  to  be  forfeited."  The  directors  commenced  an  action,  and  proceeded  to 
judgment  therein  against  the  plaintiff  in  audita  querela  for  the  recovery  of  the 
amount  of  the  calls  due  upon  certain  shares,  and  subsequently  came  to  a  resolu- 
tion, declaring  the  said  shares  to  be  forfeited :— Held,  that,  according  to  the  true 

(/)  Kinnerky  v.  Knott,  C.  P.,  E.  T.,  1849,  ace. 
Ex.  Div.  X.— 24 
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constiuction  of  the  deed,  the  directors  were  not  at  liberty  to  adopt  both  remedies  ; 
that,  by  their  having  proceeded  to  judgment  against  the  plaintiff  for  the  full 
amount  of  the  calls,  the  declaration  of  forfeiture  was  altogether  void  ;  and  that  the 
plaintiff  was  neither  entitled  to  protection  by  audita  querela  against  the  eft'ect 
of  the  judgment,  which  remained  in  force,  nor  to  restitution  of  that  which  had 
been  recovered  by  execution  under  the  judgment. 

[S.  C.  18  L.  J.  Ex.  53.     For  former  proceedings,  see  1  Ex.  59,  701.] 

A  writ  of  audita  querela  having  issued  in  this  case,  the  plaintiff  declared  therein. 

The  declaration  recited,  that,  before  the  issuing  of  the  said  writ,  an  indenture  was 
made  by  and  between  the  plaintiff  and  the  defendants,  and  certain  persons  therein 
mentioned,  on  the  1st  of  March,  1841  ;  and  that,  whilst  the  plaintiff  held  ten  shares 
in  the  Company  established  in  pursuance  of  the  said  deed,  and  before  the  forfeiture 
thereinafter  mentioned,  the  defendants,  in  December,  1842,  impleaded  the  plaintiff 
in  this  Court  in  an  action  of  covenant  on  the  said  deed  ;  which — after  reciting  that 
the  parties  thereto  had  agreed  to  raise  a  capital  of  50,0001.,  in  shares  of  5001.  each, 
and  to  form  a  joint-stock  company  for  the  purchase,  re-sale,  and  general  improvement 
of  lands  iti  the  colony  of  Western  Australia,  under  the  name  of  "The  Western 
Australian  Company  ;  "  and  after  reciting  that  certain  persons,  and  amongst  others  the 
defendants,  should  be  the  directors,  and  should  continue  in  office  till  the  general 
annual  meeting  in  May,  1843,  at  which  meeting  one-half  of  the  directois  were  to  go 
out  of  office ;  and  that  the  chairman,  or  deputy  chairman,  or  any  two  directors,  should 
have  the  power  to  call  an  extraordinary  board  of  directors ;  and  after  reciting  that 
all  the  parties  to  the  said  deed  had  contributed  1251.  per  share— stated  that  the  [19] 
plaintiff  and  defendants  covenanted  and  agreed,  that,  notwithstanding  such  contribu- 
tion and  payment,  the  remaining  sum  of  3751.  per  share  should  be  payable  by  the 
owner  or  holder  to  the  said  board  of  directors  of  the  Company,  in  such  sums,  not 
exceeding  1251.  per  share  at  one  payment,  and  at  such  time  or  times  fixed  with  a  due 
regard  to  the  notice  to  be  given  as  thereinafter  mentioned,  as  an  extraordinary  board 
of  directors  should  appoint,  and  which  calls  every  shareholder  should  duly  pay 
accordingly  ;  and  that,  in  default  of  payment  thereof,  such  calls  respectively',  with 
interest  thereon  after  the  rate  of  51.  per  cent,  per  annum,  from  the  time  fixed  for  pay- 
ment thereof,  should  be  recoverable  at  law,  but  that  no  such  call  should  be  made  until 
the  expiration  of  six  calendar  months  from  the  date  of  the  immediately  preceding  call ; 
and  "  that,  as  often  as  any  person  should  break  or  neglect,  or  refuse  to  perform  or 
comply  with  any  of  the  covenants  and  conditions  contained  in  the  said  indenture,  it 
should  be  lawful  for  the  board  of  directors  to  direct  any  action  or  suit  to  be  commenced 
and  carried  on  ;  that,  whenever  an  extraordinary  boarcl  of  directors  should  have  passed 
a  resolution  for  the  payment  of  a  further  instalment  or  call  of  or  in  the  shares  of  the 
said  capital,  the  board  of  directors  should,  at  least  one  calendar  month  before  the  time 
appointed  for  payment  thereof,  cause  a  circular  letter  to  be  sent  by  post  to  every 
shaieholder,  specifying  the  amount  of  such  instalment  or  call,  and  the  time  and  place 
appointed  for  payment  of  the  same,  and  stating,  that  if  the  same  should  not  be  paid, 
with  all  interest,  if  any,  due  thereon,  within  one  calendar  month  after  the  day 
appointed  for  payment  of  the  same,  the  shares  on  which  such  instalment  oi'  call  should 
at  such  time  remain  due  and  unpaid,  would  cease  to  confer  any  privilege  on  the  holder 
thereof;  and  that  such  shares,  and  all  additions,  privileges,  and  advantages  thereunto 
belonging,  would  be  liable  to  forfeiture  ;  that,  upon  the  neglect  or  refusal  of  any  share- 
holder or  subscriber  in  the  said  Company  as  afore-[20]-said,  to  pay  up  the  full  amount  of 
1251.  in  respect  of  every  share  in  the  said  capital  to  which  he  might  be  entitled,  or  which 
might  have  been  subscribed  for  by,  or  allotted  to,  or  taken  by  him,  within  one  calendar 
month  after  notice  from  the  board  of  directors  of  the  said  Company,  (dispatched  after  the 
date  of  the  said  indenture),  should  have  been  sent  to  him  by  post,  requiring  payment  of  the 
amount  due  on  account  of  such  share,  to  make  up  the  full  payment  of  1 251.  per  share,  with 
such  intei'est  (if  any)  as  the  said  board  should  think  fit,  not  exceeding  51.  per  cent. 
per  annum,  to  be  computed  from  the  date  of  the  said  indenture,  or  upon  the  neglect 
or  refusal  of  any  shareholder  to  pay  any  further  instalment  or  call  for  or  upon  his 
share  or  shai'es  in  the  said  capital  of  50,o6oi.,  on  or  before  the  day  appointed  for  pay- 
ment thereof,  or  within  one  calendar  month  after  such  day,  together  with  all  interest 
(if  any)  due  in  respect  thereof,  then  that,  in  either  of  such  cases,  the  party  so  neglect- 
ing or  refusing  should,  in  respect  of  every  share  as  to  which  there  should  have  been 
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such  neglect  or  refusal,  cease  to  have  any  right  to,  or  to  exercise  any  of,  the  privileges 
of  a  shareholder,  until  he  should  have  paid  the  full  amount  due  in  respect  of  such 
share,  together  with  such  further  sum  (if  any),  by  way  of  interest  or  fine  thereon,  as 
might  be  determined  upon  by  a  board  of  directors",  under  the  provisions  therein 
contained  ;  and  that  it  should  be  lawful  for  the  said  l)oard  of  directors,  at  any  time 
after  the  expiration  of  such  respective  one  calendai-  month,  either  to  apportion  such 
sura  as  they  might  think  just  by  way  of  interest  or  fine  on  the  amount  so  due,  or  to 
vary  such  sum  to  be  paid  by  way  of  interest  or  fine  according  to  the  delay  in  payment 
thereof,  and  to  limit  a  day  for  the  payment  of  such  interest  and  apportioned  sum,  and 
to  declare  that,  in  default  of  payment  thereof  on  or  before  such  day  so  limited  the 
shares  in  respect  to  which  such  default  should  be  made  should"  thenceforth  be 
absolutely  [21]  forfeited ;  or  it  should  be  in  the  discretion  of  the  board  at  once  to 
declare,  that  such  shares  as  to  which  the  full  amount  should  not  have  been  paid  should 
thenceforth  be  forfeited  to  the  Company,  and  that  the  persons  entitled  thereto,  under 
or  by  virtue  of  the  said  indenture,  should,  in  respect  of  such  shares,  cease  to  be 
members  of  the  said  Companj' ;  and  from  and  immediately  after  such  default,  or  any 
such  declaration  of  forfeiture  as  last  aforesaid,  the  said  share  or  shares,  as  to  which 
any  such  default  or  declaration  of  forfeiture  should  have  been  made  as  last  aforesaid 
and  all  privileges  and  advantages  thereto,  or  claimable  in  respect  thereof,  and  also  all 
dividends  claimable  in  respect  thereof,  should  be  actually  forfeited  to  the  said 
Company  ;  but  that,  in  either  case,  the  said  board  of  directors  should,  within  three 
days  after  their  decision,  cause  notice  thereof  to  be  sent  by  letter  to  the  shareholders 
allottees,  or  subscribers  of  or  for  the  said  shares,  to  which  the  same  should  have 
reference  :  provided  always,  that  it  should  be  lawful  for  the  said  board  of  directors  if 
they  should  think  fit,  to  enforce  the  payment  of  the  amount  due  in  respect  of  the  said 
sum  of  12.51.  per  share,  or  to  become  due  in  respect  of  any  such  further  instalment  or 
call,  with  interest,  from  any  person  who  should  make  default  in  the  payment  of  the 
same,  instead  of  declaring  forfeited  any  share  on  which  such  amount  or  instalment 
should  remain  unpaid  as  aforesaid  ;  that  the  said  board  of  directors  might,  if  they 
thought  tit,  three  calendar  months  after  any  share  had  become  forfeited  to  the 
Company,  discharge  such  share  from  forfeiture,  and  restore  the  same  to  the  shareholder 
or  owner  thereof,  on  his  paying  the  amount  then  due  thereon;  that  the  said  board 
should,  at  their  discretion,  sell,  for  the  benefit  of  the  said  Company,  any  share  which 
should  from  time  to  time  be  forfeited,  or  retain  the  same,  to  sink  the  same  into  the 
Company's  funds,  for  the  benefit  of  the  shareholders  for  the  time  being  of  the 
Company." 

[22]  The  deed  contained  other  clauses,  providing  for  the  liability  of  the  shareholders 
and  the  dissolution  of  the  Company.  The  declaration  then  stated,  that  the  plaintilF 
was  owner  of  ten  shares  in  the  capital  of  the  Company ;  that  a  second  call  was  duly 
made  of  12.51.  per  share,  payable  on  the  20th  of  October,  1842;  that  a  circular  letter 
was  sent  to  him,  in  pursuance  of  the  terms  of  the  said  indenture;  that  the  defendants 
proceeded  by  action  at  law  against  the  plaintiff  for  the  recovery  of  the  call  of  1251. 
per  share,  and  in  Easter  Term,  1844,  recovered  the  sum  of  1.3411.  12s.  damages,  and 
1311.  13s.  costs  ;  and  that,  in  April  1844,  a  writ  of  fi.  fa.  was  issued  out  of  this  Court, 
and  in  the  same  month  the  sheriff,  to  whom  the  writ  was  directed,  levied  2091.  18s.  of 
the  goods  and  chattels  of  the  now  plaintiff,  and  made  a  return  that  the  now  plaintiff 
had  no  more  goods ;  and  that  the  said  simi  was  duly  paid  over  to  the  defendants. 
The  declaration  then  stated,  that  a  further  and  third  call  was  made  in  October,  1845  ; 
that  a  second  judgment  was  recovered  against  the  now  plaintiff,  with  13431.  15s. 
damages,  and  1461.  6s.  costs.  The  declaration  then  contained  averments  alleging  these 
statements  to  be  true ;  that  the  calls  were  duly  made  by  a  board  of  directors  duly 
constituted  ;  that  the  board  of  directors  had  sent  a  circular  letter  as  aforesaid ;  that 
the  actions  were  brought  on  behalf  of  the  Company,  and  by  the  direction  of  the  board  ; 
and  that  the  damages  were  adjudged  solely  in  respect  of  their  being  such  directors ; 
that  one  calendar  month  had  elapsed  before  the  declaration  of  forfeiture  thereinafter 
mentioned  ;  that  the  plaintiff"  had  neglected  to  make  payments  in  respect  of  such  calls ; 
and  that,  two  months  after  such  neglect,  on  the  14th  of  January,  1846,  the  board  of 
directors,  and,  amongst  others,  the  defendants  declared  the  said  shares  to  be  forfeited, 
in  order  to  satisfy  the  arrears  due  thereon  ;  that  a  notice  thereof  was  sent  to  the 
plaintiff,  who  thereupon  ceased  to  be  a  member  of  the  Company,  by  which  he  had  been 
de-[23]-prived  of  the  profits  he  would  otherwise  have  derived  from  the  shares ;  that 
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the  directors  had  retained  the  forfeited  shares  in  .satisfaction  of  the  calls  and  judgments 
recovered  against  him ;  that  the  directois,  by  forfeiting  the  shares,  had  satisfied  all 
the  calls  and  the  plaintiff's  liability,  and  that  no  further  executions  ought  to  issue  against 
the  plaintitl',  vet  that  the  defendants  intended  to  issue  further  wiits  of  execution 
ao-ainst  him.  The  declaration  concluded  by  praying  that  the  defendants  might  be 
barred  from  having  further  execution  on  the  said  judgments,  and  that  the  plaintifi"- 
might  be  restored  to  what  he  had  lost. 

To  this  declaration  there  were  several  pleas,  and  to  these  pleas  the  plaintiff 
demurred  specially.  The  defendants,  in  their  points  for  argument,  stated  that  they 
should  contend  that  the  declaration  was  bad  in  substance. 

G.  Pollock  was  in  support  of  the  demurrer  to  the  pleas,  but  was  stopped  by  the 
Court,  who  expressed  a  wish  to  hear  the  objections  which  were  to  be  raised  by  the 
defendants  to  the  declaration,  and  called  upon 

Peacock,  contra.  [Parke,  B.  The  question  to  be  argued  is,  whether  the  fact  of 
the  directors  ha\ing  proceeded  to  judgment,  after  action  brought  to  recover  the 
amount  due  by  the  plaintiff  upon  the  shares  he  held,  and  having  also  declared  the 
shares  to  be  forfeited,  the  plaintiff  is  entitled  to  be  placed  in  his  original  position  ? 
"What  was  the  effect  of  the  declaration  of  forfeiture  1  Had  the  directors  the  power  to 
declare  the  shares  forfeited,  in  addition  to  having  proceeded  to  enforce  the  payment 
due  on  them  1  Had  they  the  right  to  do  both  1]  It  is  submitted,  that,  according  to 
the  construction  of  the  deed,  the  directors  had  the  power  to  adopt  either  remedy,  but 
not  both.  It  appears  from  the  pleadings,  that  they  proceeded,  first  to  enforce  payment, 
and  then  to  declare  a  forfeiture.  Having  made  their  election  as  to  the  remedy,  the 
declai-ation  of  forfeiture  is  [24]  wholly  void.  It  must  be  admitted  by  the  plaintiff, 
that  the  defendants  could  not  do  both.  The  judgment  is  an  extinguishment  of  the 
original  debt,  so  that  the  directors,  at  all  events,  could  not  declare  the  shares  forfeited. 
The  judgment  satisfied  the  debt,  in  the  same  way  that  payment  would  have  done. 
The  plaintiff  is  not  entitled  to  restitution,  as  that  would  give  him  the  costs.  [He 
referred  to  Bac.  Abr.  tit.  "Extinguishment,"  (D.)  ;  King  v.  Hoare  (13  M.  &  W.  494); 
Via.  Abr.  tit.  "Audita  Querela,"  u.  3,  s.  8 ;  Bac.  Abr.  "Audita  Querela,"  (B.), 
p.  247.1 

G.  Pollock,  in  support  of  the  declaration.  It  may  be  conceded  that  the  plaintiff 
cannot  rely  upon  that  portion  of  this  declaration  by  which  he  seeks  for  restitution. 
It  is  admitted  that  the  directors  could  not  adopt  both  remedies,  but  they  might 
declare  the  forfeiture  at  any  time  after  the  expiration  of  the  month.  That  being  so, 
the  defendants  have  thus  abandoned  their  other  remedy,  and  the  plaintiff  is  entitled 
to  succeed  by  this  audita  querela.  [He  cited  Turner  v.  Davies  (2  Saund.  147),  and 
the  cases  collected  there.]  [Parke,  B.  The  question  lies  in  a  narrow  compass,  but 
the  difficulty  arises  from  the  language  of  the  deed  being  not  altogether  free  from 
obscurity.] 

The  parties  agreed  to  be  bound  by  the  judgment  of  the  Court  with  respect  to  the 
validity  of  the  declaration. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — The  parties  in  this  case  having  consented  that  the 
questions  arising  upon  the  pleas  should  not  be  the  subject  of  our  judgment,  but  that 
we  should  confine  the  judgment  of  the  Court  to  the  question,  whether  the  declaration 
be  good  or  bad,  I  have  to  pronounce  the  judgment  of  the  Court  in  favour  of  the 
defendants  in  audita,  [25]  querela,  upon  the  ground  that  the  declaration  cannot  be 
sustained.  Upon  looking  at  the  terms  of  the  deed  under  which  this  Company 
was  established,  it  appears  that  they  had  the  power  either  to  sue  or  to  declare 
the  shares  forfeited,  in  respect  of  which  there  was  a  neglect  to  pay  the  calls.  We 
entirely  go  along  with  that  part  of  the  argument  of  the  learned  counsel  for  the 
plaintiff,  in  which  he  contends  that  it  was  not  competent  for  the  Company  to  adopt 
both  remedies.  We  think  they  could  not  at  once  enforce  the  calls  by  action,  and  at 
the  same  time  declare  the  shares  forfeited,  so  as  to  enable  them  to  sell  them,  and 
treat  them  as  belonging  to  the  Company  after  the  forfeiture.  The  question  between 
the  parties  is,  what  is  the  effect  of  a  judgment  upon  a  call,  followed  up  by  a  declaration 
that  the  shares  are  forfeited  ?  The  plaintiff  contends,  that  the  declaration  of  for- 
feiture is  an  abandonment  of  the  action,  and  that,  therefore,  he  has  a  right  to  succeed 
upon  the  audita  querela,  to  protect  him  from  the  effects  of  the  judgment  so  abandoned. 
On  the  part  of  the  defendants  it  was  contended,  that  the  Company  cannot  have  both 
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remedies,  and  that,  having  elected  to  proceed  by  action,  the  declaration  of  forfeiture 
is  a  nullity ;  and  we  are  of  that  opinion.  The  terms  of  the  deed  are,  that,  on  the 
"neglect  or  refusal  of  any  shareholder  to  pay  the  sum  of  12.51.  per  share  within  one 
calendar  month  after  notice  from  the  board  of  directors,  together  with  such  interest 
(if  auj')  as  the  board  shall  think  fit,  not  exceeding  51.  per  cent.,  from  the  date  of  the 
instrument :  or  upon  the  neglect  or  refusal  of  any  shareholder  to  pay  any  further 
instalment  or  call,  for  or  upon  his  share  or  shares  iu  the  said  capital,  on  or  before  the 
day  appointed  for  payment,  or  within  one  calendar  month  after  such  day,  then  and 
in  either  of  such  cases  the  party  so  neglecting  or  refusing  shall,  in  respect  of  every 
share  as  to  which  there  shall  have  been  such  neglect  or  refusal,  cease  to  have  any 
right  to,  or  to  exercise  any  of  the  privileges  of  a  shareholder,  until  he  shall  have  paid 
the  full  amount  due  in  respect  of  such  share,  together  with  such  [26]  further  sum  (if 
any),  by  way  of  interest  or  fine  thereon,  as  may  be  determined  upon  by  the  board  of 
directors,  under  the  provisions  therein  contained ;  and  that  it  shall  be  lawful  for  the 
said  board  of  directors,  at  any  time  after  the  expiration  of  such  respective  one  calendar 
month,  either  to  appoition  such  sum  as  they  may  think  just,  by  way  of  interest  or 
fine  on  the  amount  so  due,  or  to  vary  such  sum  as  shall  be  paid  by  way  of  interest 
or  fine,  according  to  the  delay  in  payment  thereof,  and  to  limit  a  day  for  the  payment 
of  such  interest,  and  apportion  the  same,  and  to  declare,  in  default  of  payment  thereof 
on  or  before  such  day  so  limited,  the  shares  in  respect  to  which  such  default  shall 
be  made  shall  thenceforth  be  absolutely  forfeited."  It  was  contended  that  the  words 
"at  any  time  after"  gave  the  directors  a  power  to  declare  the  shares  forfeited,  not- 
withstanding there  might  have  been,  in  the  mean  time,  an  action  commenced  and  a 
judgment  recovered  for  the  amount  of  the  call  and  interest  so  due  from  the  shareholder. 
We  are  of  opinion  that  such  is  not  the  true  construction  of  the  deed,  with  reference 
to  that  part  of  the  case.  It  goes  on  :  "Or  it  shall  be  in  the  discretion  of  the  board 
at  once  to  declare  that  such  shares,  as  to  which  the  full  amount  shall  not  have  been 
paid,  shall  thenceforth  be  forfeited  to  the  Company."  This  part  clearly  shews  that 
the  two  powers  were  put  alternately,  and  that  the  Company  could  not  have  the 
benefit  of  both,  but  would  be  bound  to  confine  themselves  to  the  one  or  to  the  other. 
A  little  farther  on  in  the  deed  there  is  this  proviso  : — "  Provided  always,  that  it  shall 
be  lawful  for  the  board  of  directors,  if  they  shall  think  fit,  to  enforce  the  payment  of 
the  amount  due  in  respect  of  the  said  sum  of  1251.  per  share,  or  to  become  due  in 
respect  of  any  such  further  instalment  or  call,  with  interest,  from  any  person  who 
shall  make  default  in  the  payment  of  the  same,  instead  of  declaring  forfeited  any  share 
on  which  such  amount  of  such  instalment  shall  have  been  unpaid  as  aforesaid."  It 
appears  to  us,  that  they  might  either  sue,  [27]  or,  instead  of  suing,  that  is,  enforcing 
the  payment,  they  might  declare  the  shares  forfeited  ;  but,  the  one  being  expressly 
said  to  be  in  substitution  of  the  other,  we  are  of  opinion  that  the  Company  cannot 
resort  to  both. 

If  that  be  so,  then  the  next  question  is,  whether  there  is  a  period  at  which  they 
must  be  considered  to  have  elected  the  one  remedy  rather  than  the  other,  so  as  to  be 
precluded  from  resorting  to  the  other.  Xow,  without  saying  what  would  be  the 
eflfect  of  an  action  commenced  and  abandoned  before  judgment,  it  appears  to  us,  that 
the  commencement  of  an  action,  and  the  proceeding  to  the  point  of  judgment,  is  a 
conclusive  election  on  the  part  of  the  Company,  which  precludes  them  afterwards 
from  declaring  the  shares  forfeited.  It  appears  to  us,  therefore,  that  the  Company 
having  in  this  case  elected  to  bring  an  action,  and  to  obtain  judgment  thereon, 
cannot  afterwards  declare  the  shares  forfeited  ;  and  we  think  that  their  declaration, 
that  the  shares  were  forfeited,  is  invalid,  and,  in  fact,  a  nullity.  The  plaintift"  in 
audita  querela,  therefore,  has  no  ground  to  come  to  the  Court.  Our  judgment, 
therefore,  will  be  for  the  defendants  in  audita  querela,  upon  the  insufficiency 
of  the  declaration.     Upon  the  pleas  we  give  no  opinion. 

Judgment  for  the  defendants  in  audita  querela. 

[28]  Re  B.4RTLETT,  Clerk.  Nov.  11,  1848.— Under  the  54th  section  of  1  &  2  Vict, 
c.  106,  where  it  shall  appear  to  the  bishop  that  a  spiritual  person  holding  a 
benefice  within  his  diocese,  having  neither  license  for  non-residence  nor  legal 
cause  of  exemption,  does  not  sufficiently  reside,  the  bishop  has  the  power  to  issue 
his  monition  to  such  person,  to  require  him  to  reside,  and  to  make  a  return. 
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Imprisonment  for  a  crime  is  no  legal  cause  of  exemption  within  the  meaning  of 
the  statute.  The  question  as  to  the  fact  of  non-residence,  or  the  sufKciency  of 
the  excuse  for  it,  is  for  the  determination  of  the  bishop,  and  the  I'emedy  against 
his  judgment  thereon  is  by  appeal  to  the  archbishop. — Under  the  58th  section,  if 
the  benefice  continues  one  whole  year  under  sequestration  issued  under  the 
provisions  of  the  act  for  disobedience  of  the  order  requiring  residence,  the  benefice 
becomes  void;  the  subsequent  provision  in  that  section,  as  to  giving  notice,  is 
only  for  the  purpose  of  giving  the  bishop  a  right  to  present  by  lapse,  and  not  for 
the  purpose  of  creating  an  avoidance. 

[S.  C.  18  L.  J.  Ex.  25 ;  12  Jur.  940.] 

Bramwell,  on  a  former  day  (November  3)  in  the  present  term,  moved,  on  behalf  of 
the  Rev.  J.  Bartlett,  incumbent  of  a  perpetual  curacy  in  the  county  of  Heieford,  for 
a  rule  calling  on  the  Bishop  of  Hereford  to  shew  cause  why  a  prohibition  should  not 
be  directed  to  him,  to  restrain  him  from  giving  notice  to  the  patron  of  the  perpetual 
curacy,  under  the  1  &  2  Vict.  c.   106,  (a)  s.  58,  that  the  [29]  benefice  was  void.     It 

(a)  Sect.  54  enacts,  "  that,  in  every  case  in  which  it  shall  appear  to  the  bishop 
that  any  spiritual  person  holding  any  benefice  within  his  diocese,  and  not  having 
a  license  to  reside  elsewhere  than  in  the  house  of  residence  belonging  thereto,  nor 
having  any  legal  cause  of  exemption  from  residence,  does  not  sufficiently,  according 
to  the  true  meaning  and  intent  of  this  act,  reside  in  such  benefice,  it  shall  be  lawful 
for  such  bishop,  instead  of  proceeding  for  penalties  under  this  act,  or  for  penalties 
incurred  before  the  passing  of  this  act,  under  the  act  of  the  57th  year  of  his  Majesty 
King  George  the  Third,  or  after  proceeding  for  the  same,  to  issue  or  cause  to  be  i.ssued 
a  monition  to  such  spiritual  person,  requiring  him  forthwith  to  proceed  to  and  to 
reside  on  such  benefice,  and  perform  the  duties  thereof,  and  to  make  a  return  to  such 
monition  within  a  certain  number  of  days  after  the  issuing  thereof;  provided,  that  in 
every  such  case  there  shall  be  thirty  days  between  the  time  of  issuing  such  monition 
on  such  spiritual  person,  in  the  manner  hereinafter  directed,  and  the  time  specified  in 
such  monition  for  the  return  thereto  :  and  the  spiritual  person  on  whom  any  such 
monition  shall  be  served,  shall,  within  the  time  specified  for  that  purpose,  make  a 
return  thereto  into  the  registry  of  the  diocese,  to  be  there  filed  ;  and  it  shall  be 
lawful  for  the  bishop  to  whom  any  such  return  shall  be  made,  to  require  such  return, 
01-  any  facts  contained  therein,  to  be  verified  by  evidence ;  and  in  every  case  where  no 
such  return  shall  be  made,  or  where  such  return  shall  not  state  such  reasons  for  the 
non-residence  of  such  spiritual  person  as  shall  be  deemed  satisfactory  by  the  bishop, 
and  where  such  return,  or  any  of  the  facts  contained  therein,  shall  not  be  so  verified 
as  aforesaid,  when  such  verification  shall  have  been  required,  it  shall  be  lawful  for  the 
bishop  to  issue  an  order  in  writing  under  his  hand  and  seal,  requiring  such  spiiitual 
person  to  proceed  and  reside  as  aforesaid,  within  thirty  days  after  such  order  shall 
have  been  served  upon  him,  in  like  manner  as  is  hereinafter  directed  with  respect  to 
the  service  of  monitions  ;  and  in  case  of  non-compliance  with  such  order,  it  shall  be 
lawful  for  the  bishop  to  sequester  the  profits  of  such  benefice  until  such  order  shall  be 
complied  with,  or  such  sufficient  reasons  for  non-compliance  therewith  shall  be  stated 
and  proved  as  aforesaid,  &c.  Provided  always,  that  any  such  spiritual  person  may, 
within  one  month  after  service  upon  him  of  the  order  for  any  such  sequestration, 
appeal  to  the  archbishop  of  the  province,  who  shall  make  such  order  relating  thereto 
or  to  the  profits  that  shall  have  been  so  sequestered  as  aforesaid,  for  the  return  of  the 
same  or  any  part  thereof  to  such  spiritua^person,  or  to  such  sequestrator,  at  the  suit  of 
any  creditor,  (as  the  case  may  be),  or  otherwise  as  may  appear  to  such  archbishop  to 
be  just  and  proper;  but,  nevertheless,  such  sequestration  shall  be  in  force  during  such 
appeal." 

Sect.  58  enacts,  "  that,  if  the  benefice  of  any  spiritual  person  shall  continue  for  the 
si^ace  of  one  whole  year  under  sequestration,  issued  under  the  provisions  of  this  act, 
for  disobedience  to  the  bishop's  monition  or  order  requiring  such  spiritual  person  to 
reside  on  his  benefice,  or  if  such  spiritual  person  shall,  under  the  provisions  of  this 
act,  incur  two  such  sequestrations  in  the  space  of  two  years,  and  shall  not  be  relieved 
with  respect  to  either  of  such  sequestrations  upon  appeal,  such  benefice  shall  thei'e- 
upon  become  void ;  and  it  shall  be  lawful  for  the  patron  of  such  benefice  to  make 
donation  or  to  present  or  nominate  to    the  same,  as  if  such  spiritual  person   were 
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appeared  from  the  affidavit,  that  the  applicant  was  in  the  Queen's  Prison,  undergoing 
sen-[30]-tence  of  imprisonment  for  two  years,  for  the  publication  of  a  libel.  His 
imprisonment  commenced  on  the  16th  of  November,  1846.  On  the  22nd  of  December 
in  that  year,  the  then  Bishop  of  Hereford  issued  his  monition,  under  the  5tth  section 
of  the  1  1%  2  Yict.  c.  106.  To  this  a  return  had  been  made,  alleging,  by  way  of 
excuse  for  non-residence,  amongst  other  things,  the  said  imprisonment.  The  Bishop, 
deeming  the  excuses  insufficient,  on  the  10th  of  March,  1847,  made  an  order  under 
his  hand  and  episcopal  seal,  for  the  applicant  to  reside  on  the  benefice  within  thirty 
days  after  the  service  of  the  order.  This  order  not  having  been  complied  with, 
a  sequestration  issued  on  the  26th  of  May  following,  which  was  duly  served  and  put 
in  force.  The  applicant  then  appealed  to  the  Archbishop,  but  he  confirmed  the 
proceedings.     The  Bishop  was  about  to  take  further  steps  in  the  proceeding. 

Bramwell,  in  support  of  the  motion.  The  present  case  turns  upon  the  construction 
to  be  put  upon  the  1  &  2  Vict.  c.  106,  which  statute  contains  many  provisions  for 
enforcing  the  residence  of  the  clergy.  The  first  question  which  arises  is,  whether, 
under  the  58th  section,  the  applicant  can  be  said  to  have  disobeyed  the  Bishop's 
monition.  Now  the  word  "disobedience,"  used  in  the  preceding  section,  implies  the 
power  to  obey.  It  means  a  voluntary  disobedience.  The  applicant,  being  in  prison, 
had  not  the  power,  though  he  might  have  had  the  will,  to  obey  the  Bishop's  monition. 
The  Bishop,  therefore,  had  no  jurisdiction  in  this  case.  [Parke,  B.  The  words  of 
the  54th  section  are,  "  if  it  shall  appear  to  the  Bishop,"  and  not,  whether  a  particular 
state  of  facts  exist  or  not.  The  remedy  of  the  applicant  is  by  appeal.  Pollock,  C.  B. 
The  applicant  is  a  spiritual  person  holding  a  benefice  within  the  Bishop's  diocese,  not 
having  a  legal  cause  of  exemption.  It  appears  to  me  that  you  do  not  observe  the 
distinction  which  exists  between  legal  exemption  from  the  [31]  Bishop's  jurisdiction, 
and  the  excuse  which  the  Bishop  shall  consider  sufficient.]  It  is  submitted  that  the 
imprisonment  is  a  legal  cause  of  exemption.  [Alderson,  B.  By  legal  exemption, 
I  understand  such  cases  as  are  exempted  by  the  act,  as  in  the  case  of  the  heads  of 
houses  in  the  universities.]  The  Bishop  is  about  to  take  the  next  step,  and  treat  the 
benefice  as  forfeited  under  the  58th  section,  and  it  is  submitted  that  he  should  not  do 
this,  as  the  applicant  has  not  disobeyed  the  monition  within  the  meaning  of  the  act. 

In  the  next  place,  the  120th  section  enacts,  that  "  the  year  shall  be  deemed  to 
commence  on  the  first  day  of  January,  and  be  reckoned  therefrom  to  the  thirty-first 
day  of  December,  both  inclusive."  Now,  although  the  benefice  has  continued  under 
sequestration  for  the  space  of  three  hundred  and  sixty-five  days,  it  is  has  not  been 
so  for  a  "  whole  year,"  within  the  meaning  of  the  act.  [Parke,  B.,  referred  to  Sharpe 
V.  Black  (U  Jur.  328)]. 

Lastly,  non-residence  is  an  oftence  against  the  laws  ecclesiastical,  under  3  &  4 
Vict.  c.  86,  and  therefore  the  Bishop  should  have  proceeded  against  him  under  the 
provisions  of  that  act.  The  23rd  section  prohibits  any  other  proceeding  from  being 
adopted  than  under  that  act,  when  the  case  falls  within  it.  [Pollock,  C.  B,  AVe  will 
take  time  to  look  into  the  act.]  It  may  be  right  to  state,  that  an  application  for  a 
prohibition  in  the  present  case  was  made  in  last  term  to  the  Court  of  Queen's  Bench, 
which,  however,  they  refused  (11  Jur.  328). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  An  application  was  made  a  few  days  ago  by  Mr.  Bramwell,  for 
a  rule  for  a  prohibition  against  the  present  Bishop  of  Hereford,  to  prohibit  him  from 
proceed-[32]-ing  to  give  notice  to  the  patron  of   a  perpetual  curacy,  of  which   the 

dead  ;  and  the  bishop,  on  such  benefice  so  becoming  void,  shall  give  notice  in  writing 
under  his  hand  to  such  patron,  which  notice  shall  either  be  delivered  to  such  patron 
or  left  at  his  usual  place  of  abode,  or  if  such  patron  or  place  of  abode  shall  be 
unknown,  or  shall  be  out  of  England,  such  notice  shall  be  twice  inserted  in  the  London 
Gazette,  &c.  ;  and  every  such  notice  shall  state  that  the  patron,  or  place  of  abode  of 
the  patron,  is  unknown,  or  that  he  is  said  to  be  out  of  England,  (as  the  case  may  be), 
and  that  the  benefice  will  lapse,  at  the  furthest,  after  the  expiration  of  one  year  from 
the  second  publication  thereof  as  aforesaid  ;  and  upon  any  such  avoidance  it  shall  not 
be  lawful  for  the  patron  to  appoint  by  donation  or  present  or  nominate  to  such 
benefice  so  avoided  the  person  by  reason  of  whose  non-residence  the  same  was  so 
avoided." 
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applicant  was  incumbent,  under  the  58tli  section  of  the  act  1  &  2  Vict.  c.  106. 
Havincr  j-ead  the  affidavit  of  the  applicant,  and  considered  the  clauses  of  that  statute, 
we  are  all  of  opinion  that  the  rule  ought  to  be  refused. 

It  appears  from  the  affidavit,  that  the  applicant,  Mr.  Bartlett,  was  sentenced  on 
the  16th  of  November,  1846,  to  two  years'  imprisonment  in  the  Queen's  prison,  for 
libel,  and  committed  to  prison  on  that  da}'.  On  the  22nd  of  Decemlier  in  the  same 
j'ear,  the  then  Bishop  of  Hereford,  the  present  Archbishop  of  York,  issued  his 
monition  to  the  applicant,  under  the  54th  section  of  the  same  act,  to  which  a  return 
was  made,  alleging,  as  an  excuse  for  non  residence,  the  want  of  a  residence  house,  and 
also  the  inability  of  the  applicant  to  reside,  in  consequence  of  the  sentence  of  the 
C8urt  of  Queen's  Bench,  and  other  matters.  The  Bishop  deemed  the  reasons  stated 
in  this  return  to  be  unsatisfactory,  and  on  the  10th  of  Slarch,  1847,  made  an  order 
under  his  episcopal  seal,  for  the  applicant  to  reside,  and,  that  order  not  having  been 
complied  with,  caused  on  the  26th  of  May,  1847,  a  secjuestration  to  issue,  which  was 
duly  served  on  the  applicant,  and  put  in  force.  Against  this  sequestration  the 
applicant  appealed  to  the  Archbishop  of  Canterbuiy,  who  confirmed  the  proceedings. 

The  application  is  now  made  to  prohibit  all  further  proceedings  under  the  58th 
section,  by  the  piesent  bishop,  on  the  ground  that  he  has  no  jurisdiction,  because  the 
order's  of  the  late  bishop  were  without  jurisdiction,  and  those  of  the  present  bishop 
must  be  also  void  for  the  same  reason.  We  are  of  opinion  that  the  late  bishop  had 
jin-isdiction,  and  that  his  orders  were  not  void.  The  54th  section  gives  the  Bishop 
the  power  to  issue  a  monition,  wheie  it  appears  to  him  that  a  person  holding  a  benefice 
within  his  diocese,  having  neither  license  for  non-residence,  nor  legal  cause  of  exemp- 
tion, does  not  sufficiently  reside  The  monition  is  to  require  the  spiritual  person  to 
reside,  and  to  make  a  [33]  return.  In  this  case  the  applicant  was  a  spiritual  person, 
holding  a  benefice  in  the  Bishop's  diocese,  and  he  had  no  license  for  non-residence, 
nor  any  legal  cause  of  exemption  ;  for  we  all  are  clearly  of  opinion,  that  the  inability 
to  reside,  in  consequence  of  being  imprisoned  for  a  crime,  was  no  legal  cause  of 
exemption  within  the  true  meaning  of  the  statute.  It  is  equally  clear  that  he  did  not 
reside,  though  that  is  a  circumstance  on  which  the  Bishop  is  to  decide  for  himself. 
The  Bishop  had,  therefore,  without  doubt,  the  power  to  issue  the  monition.  To  that 
monition  the  applicant  made  a  return,  stating  reasons  for  non-residence,  and,  under 
the  54th  section,  the  Bishop  had  unquestionably  a  right  to  determine  on  the  sufficiency 
of  those  reasons,  and  to  adjudicate  whether  they  were  satisfactory  or  not.  He  did  so 
decide,  and  then  the  statute  gives  him  power  to  order  the  spiritual  person  to  reside  in 
thirty  days,  and,  in  case  of  non-compliance  with  that  order,  to  sequestrate  the  profits 
until  such  order  should  be  complied  with,  or  sufficient  reasons  stated  and  proved  for 
non-compliance. 

It  is  clear,  that,  in  this  case,  the  order  was  not  complied  with,  nor  any  reasons, 
satisfactory  to  the  Bishop,  assigned  for  such  non-compliance ;  and  therefore  the 
sequestration  was  valid. 

If  the  Bishop  formed  a  wrong  judgment  on  the  fact  of  non-residence,  or  the 
sufficiency  of  the  excuse  for  it,  the  remedy  was  under  the  54th  section,  by  appeal. 

There  was  no  want  of  jurisdiction  in  the  late  bishop  to  order  the  sequestration ; 
and  the  sequestration,  the  appeal  having  failed,  was  valid.  That  being  so,  we  cannot 
prohibit  the  present  bishop  from  proceeding,  on  the  ground  that  the  sequestration 
was  invalid. 

The  58th  section  requires  no  further  proceeding  by  the  Bishop,  in  order  to  render 
the  benefice  void.  It  provides,  that  if  the  benefice  continues  one  whole  year  under 
sequestration  issued  under  the  provisions  of  that  act,  for  [34]  disobedience  of  the 
monition  requiring  residence,  the  benefice  shall  become  void. 

The  benefice  has  continued  under  such  a  sequestration  for  the  required  period. 
The  subsequent  provision  as  to  giving  notice,  is  only  for  the  purpose  of  giving  the 
Bishop  a  right  to  present  by  lapse,  not  for  the  purpose  of  creating  an  avoidance ;  and 
that  provision  does  not  in  the  least  affect  the  applicant,  for,  without  the  notices,  the 
patron  might  present.     We  cannot,  therefore,  interfere  by  issuing  a  prohibition. 

We  have  been  informed,  after  the  conclusion  of  the  argument,  that  the  Court  of 
Queen's  Bench  had  refused  a  prohibition,  and  we  entirely  concur  in  the  propriety  of 
that  refusal. 

Rule  refused. 
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M'Gregor  t.  Graves.  Nov.  17,  1848.— A  declaration  in  indebitatus  assumpsit 
stated,  that  the  defendant  was  indebted  to  the  plaintiff  in  8001.,  for  work,  labour, 
&c.  of  the  plaintiff,  as  an  attorney,  for  the  defendant,  and  at  his  request,  and  for 
other  work,  &e.  of  the  jjlaintiff  by  him  done  for  the  defendant,  and  at  his  request, 
and  for  monies  paid  for  the  defendant  ("at  his  request"  omitted),  and  for  monies 
had  and  received  for  the  use  of  the  plaintiff,  and  for  monies  found  to  be  due  from 
defendant  to  plaintiff  on  an  account  stated,  &c.  : — Held,  on  motion  in  arrest  of 
judgment,  that  the  declaration  was  sufficient  after  verdict;  that  it  contained  one 
count  only,  and  that  the  jury  were  to  be  presumed  to  have  given  their  verdict 
on  that  part  of  it  which  was  sufficient. 

[S.  C.  18  L.  J.  Ex.  109.] 

Assumpsit.  The  declaration  stated,  that  the  defendant,  on  &c.,  was  indebted  to 
the  plaintiff  in,  to  wit,  8001.  for  work  and  labour,  care,  diligence,  journies,  and  attend- 
ances of  the  plaintiff,  by  him  then  done,  performed,  and  bestowed  as  an  attorney  and 
solicitor  of  and  for  the  defendant  and  at  his  request,  and  for  other  work  and  labour, 
care,  diligence,  journies,  and  attendances  of  the  plaintiff,  by  him  then  done,  performed, 
and  bestowed,  as  an  attorney  and  solicitor,  in  and  about  divers  businesses,  at  the 
request  of  the  defendant ;  and  for  fees  due  and  of  right  payable  to  the  plaintiff  by 
the  defendant  in  respect  thereof;  and  for  materials  by  the  plaintiff  then  provided  in 
and  about  the  said  work  and  labour  so  done  respectively,  as  aforesaid,  at  the  request 
of  the  defendant ;  and  for  monies  [35]  then  paid,  laid  out,  and  expended  by  the 
plaintiff'  for  the  defendant ;  and  for  monies  then  had  and  received  by  the  defendant 
for  the  use  of  the  plaintiff;  and  for  monies  found  to  be  due  from  the  defendant  to 
the  plaintiff  on  an  account  then  stated  between  them.  And  the  defendants  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  in  consideration  of  the  premises 
respectively,  promised  the  plaintiff  to  pay  him  the  sum  of  money  above  mentioned  on 
request;  yet  the  defendant  had  disregarded  his  promise,  and  had  not  paid  the  said 
sum  of  money,  or  any  part  thereof ;  to  the  plaintiff''s  damage,  &c. 

The  defendant  pleaded  non-assumpsit,  upon  which  plea  issue  was  joined.  At  the 
trial  of  the  cause,  at  the  Middlesex  Sittings  in  the  present  term,  before  Piatt,  B.,  the 
plaintiff'  obtained  a  verdict. 

Martin  now  moved  to  airest  the  judgment.  The  declaration  is  bad,  for  omitting 
to  state  that  the  monies  paid  &c.  for  the  plaintiff'  by  the  defendant  were  paid  &c.  at 
the  defendant's  request.  [Parke,  B.  A  part  of  the  count  is  good ;  and  it  is  to  be 
presumed  that  the  jury  have  given  their  verdict  upon  that  part  which  is  good.]  Here 
are  several  counts,  according  to  one  of  the  Xew  Kules,  H.  T.,  4  Will.  4,  by  which  it 
is  ordered,  that,  "  where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  due 
in  respect  of  several  matters,  ex.  gr.  for  wages,  work,  labour,  &c.,  and  the  like,  the 
statement  of  each  debt  is  to  be  considered  as  amounting  to  a  several  count  within  the 
meaning  of  the  rule  which  forbids  the  use  of  several  counts,  though  one  promise  to 
pay  is  only  alleged  in  consideration  of  all  the  debts."  [Parke,  B.  There  is  only  one 
count  here.  In  order  to  constitute  several  counts,  there  ought  to  be  several  sums. 
Pollock,  C.  B.  We  cannot  grant  a  rule  to  shew  cause  why  the  judgment  should  not 
be  arrested,  as  part  of  the  count  is  good  ;  and  upon  that  part  we  must  presume  the 
verdict  was  given.  The  in-[36]-sufRcient  part  of  the  count  may  be  rejected.]  Parke,  B. 
referred  to  Doe  d.  Lamie  v.  Dijehall  (8  B.  &  G.  70). 

Per  Curiam,  (i)     There  will  be  no  rule. 

Rule  refused. (c) 


White  v.  Gascoyne  and  Others.  Nov.  24,  1848. — The  affidavit  in  support  of  a 
plea  in  abatement,  for  the  nonjoinder  of  other  co-defendants,  under  3  &  4  Will.  4, 
c.  42,  s.  S,  must  state  the  residences  at  the  time  of  plea  pleaded  ;  and  therefore, 
an  affidavit  which  states  the  residences  of  such  co-defendants  at  the  time  of  the 
commencement  of  the  suit,  is  bad,  although  the  plea  gives  the  residences  at  the 

(6)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Rolfe,  B. 
(c)  See  Mor^e  v.  James,  11  M.  &  W.  831. 
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time  of  the  pleading  thereof,   and  the  affidavit  states    the  plea   to  be  true  in 
substance  and  in  fact. 

[S.  C.  6  D.  &  L.  225;  18  L.  J.  Ex.  110.] 

This  was  an  action  of  debt  for  money  lent,  for  interest,  and  on  an  account  stated. 
The  defendant  Gascoyne  pleaded  in  abatement  the  nonjoinder  of  sixty-thi'ee  other 
defendants.  The  plea  was  in  the  ordinary  form,  and  stated  that  each  and  every  of 
those  defendants  "before  and  at  the  time  of  this  action,  resided,  and  still  doth  reside, 
within  the  jurisdiction  of  this  Court."  The  affidavit  in  verification  of  the  plea  stated, 
that  "the  plea  hereunto  annexed  is  true  in  substance  and  in  fact,  and  that  the  persons 
therein  named,  at  the  time  of  the  commencement  of  this  suit,  resided  respectively  as 
follows  " — (setting  out  the  residences  of  the  parties). 

Lush,  on  a  previous  day  in  the  present  term,  obtained  a  rule  calling  on  the  defen- 
dant Gascoyne  to  shew  cause  why  this  plea  should  not  be  set  aside,  with  costs,  on 
the  ground  of  the  insufficiency  of  the  affidavit. 

G.  T.  White  now  shewed  cause.  The  affidavit  in  support  of  the  plea  sufficiently 
complies  with  the  statute  3  &  4  Will.  4,  c.  42,  s.  8,  which  enacts,  "that  no  plea  in 
abatement  for  the  nonjoinder  of  any  person  as  a  co-defendant,  shall  be  allowed  in  any 
court  of  common  law,  unless  it  [37]  shall  be  stated  in  such  plea,  that  such  person  is 
resident  within  the  jurisdiction  of  the  Court,  and  unless  the  place  of  re.sidence  of  such 
person  shall  be  stated  with  convenient  certainty  in  an  affidavit  verifying  such  plea." 
Now  the  plea  states,  that  each  of  the  defendants  "still  doth  reside  within  the  juris- 
diction of  this  Court ; "  and  the  affidavit  states  that  the  plea  is  true  in  substance  and 
in  fact.  [Parke,  15.  The  objection  to  this  affidavit  is,  that  it  goes  on  to  state,  that 
at  the  commencement  of  the  suit  the  several  defendants  resided  at  certain  places 
therein  named ;  the  affidavit  does  not  give  the  residences  of  the  parties  at  the  time 
when  the  plea  was  pleaded.]  The  places  of  residence  are  given  with  convenient 
certainty.  The  affidavit  states  the  residence  at  the  commencement  of  the  suit ;  and 
it  will  be  presumed  that  such  residence  continues  until  it  is  denied  by  a  counter 
affidavit :  3  Starkie  on  Evid.  937.  [Pollock,  C.  B.  That  is  a  fact  which  cannot  be 
presumed  to  exist  where  it  ought  to  be  stated,  but  is  omitted  in  an  affidavit. 
Parke,  B.  The  statute  clearly  requires  the  affidavit  to  give  the  residence  at  the  time 
of  the  plea,  and  not  of  the  commencement  of  the  suit.  The  proceedings,  therefore, 
are  irregular.] 

Per  Curiam. (a)     Kule  absolute. 

Lush,  contn\,  was  not  called  upon. 

[38]  SoAJiES  AND  Another  v.  Cooper.  Nov.  24,  1848.— A  defendant  cannot  move 
to  enter  a  suggestion  under  the  stat.  9  &  10  Vict.  c.  95,  s.  127,  to  deprive  the 
plaintiff  of  costs,  without  also  moving  to  set  aside  the  judgment,  in  case  judgment 
has  been  signed. 

[S.  C.  6  D.  &  L.  238 ;  18  L.  J.  Ex.  38.] 

Rew,  on  a  former  day  in  the  present  term,  had  obtained  a  rule  calling  on  the 
plaintiffs  to  shew  cause  why  they  should  not  bring  the  writ  of  trial  and  record  in  the 
above  cause  into  Court,  in  order  that  the  defendant  might  enter  a  suggestion  thereon 
to  deprive  the  plaintifls  of  costs,  pursuant  to  the  stat.  9  &  10  Vict.  c.  95,  s.  129,  and 
why  the  sum  of  181.  10s,  paid  by  the  sherifi'  of  Surrey  to  the  plaintitfs  for  costs, 
should  not  be  lefunded  to  the  defendant. 

It  appeared  from  the  affidavits,  that  the  action  was  tried  on  the  27th  of  July  last, 
on  a  writ  of  trial  before  the  under-sheriff  of  Middlesex,  in  which  the  plaintitfs  claimed 
and  recovered  a  sum  under  201.  ;  that  the  cause  of  action  arose  wholly  within  the  juris- 
diction of  the  county  court  of  Wandsworth,  and  that  the  parties  dwelt  within  twenty 
miles  of  each  other.  It  was  also  stated,  that  neither  plaintifls  nor  defendant  were 
officers  of  the  said  county  court.  On  the  27th  of  the  same  month,  a  summons  was 
taken  out  at  chambers,  before  Alderson,  B.,  to  enter  a  suggestion,  which  was  dismissed, 
on  the  ground  that  it  was  not  stated  in  the  affidavits  that  the  defendant  was  not  an 
officer  of  the  county  court.     On  the  29th  a  notice  was  served  on  the  plaintiffs  attorney, 

(«)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Kolfe,  B. 
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to  the  effect  that  the  defendant  would  resist  the  payment  of  costs ;  but  on  the  same 
day  costs  were  taxed,  the  defendant  being  present  and  protesting  against  the  taxation  ; 
execution  was  issued,  and  the  costs  were  paid  by  the  defendant  under  protest.  Final 
judgment  had  been  signed  for  the  amount  of  the  sum  awaided  by  the  verdict,  but  a 
blank  was  left  for  the  amount  of  costs. 

Lush  now  shewed  cause.  This  is  not  the  proper  form  of  application,  neither  is  it 
in  time.  The  judgment  has  been  put  upon  the  roll.  The  application  should  have 
been  [39]  to  set  aside  the  judgment  on  payment  of  costs,  and  then  to  enter  the 
suggestion. 

Rew,  in  support  of  the  rule,  A  blank  has  been  left  for  the  costs.  [Parke,  B. 
This  application  is  not  in  the  proper  form.  The  motion  ought  to  be  framed  to  set 
aside  the  judgment  on  payment  of  costs,  and  then  to  enter  the  suggestion.  The 
suggestion  cannot  be  entered  on  the  record  whilst  the  judgment  stands  good.  There 
would  then  be  an  inconsistency  on  the  record.] 

Per  Curiam.(a)'     The  rule  must  be  discharged,  with  costs. 

Rule  discharged,  with  costs.(i) 

[40]  Beilby  f.  Shepherd.  Nov.  25,  1848.— The  master  of  a  vessel,  navigating  it 
himself  as  pilot,  after  a  duly  licensed  pilot  has  oftered  himself,  is  not  liable  to 
the  penalty  imposed  by  the  70th  section  of  the  6  Geo.  i,  c.  12-5  (the  General 
Pilot  Act),  although  he  is  liable  to  double  the  amount  of  the  pilotage  of  the 
vessel,  within  the  58th  section. 

[S.  C.  18  L.  J.  Ex.  73.] 

This  was  an  action  of  debt,  to  recover  a  sum  not  exceeding  501.  nor  less  than  201., 
as  a  penalty  alleged  to  be  incurred  by  the  defendant,  who  was  the  master  of  a  ship, 
for  a  breach  of  the  70th  section  of  the  stat.  6  Geo.  i,  c.  125, (a)-  commonly  called  the 

(ay  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Rolfe,  B. 
{b)  Smith  V.  Roberts.     Jan.  13,  1849. 

This  was  a  rule  to  enter  a  suggestion,  in  which  the  same  objection  was  made,  and 
the  preceding  case  was  relied  upon  against  the  rule.  The  Court  acted  on  the  above 
case,  and  discharged  the  rule,  with  costs. 

Bovill  shewed  cause  ;  Hawkins  contra. 

The  following  cases  were  also  cited  : — Godson  v.  Lloyd  (4  Dowl.  P.  G.  159),  Bond 
V.  Bailey  (3  Dowl.  P.  C.  808),  Baddeley  v.  Olliver  (1  Dowl.  P.  C.  578),  Brook  v.  Tidy 
(10  Jur.  967). 

(of  Sect.  58  enacts,  "  that  every  master  of  any  ship  or  vessel,  who  shall  act  him- 
self as  a  pilot,  or  who  shall  employ,  or  continue  employed,  as  a  pilot,  any  unlicensed 
person,  or  any  licensed  person  acting  out  of  the  limits  for  which  he  is  qualified,  or 
beyond  the  extent  of  his  qualification,  after  any  pilot  licensed  and  qualified  to  act  as 
such,  within  the  limits  in  which  such  ship  or  vessel  shall  then  actually  be,  shall  have 
offered  to  take  charge  of  such  ship  or  ve.ssel,  or  have  made  a  signal  for  that  purpose, 
shall  forfeit,  for  every  such  offence,  double  the  amount  of  the  sum  which  would  have 
been  legall^^  demandable  for  the  pilotage  of  such  ship  or  vessel,  and  shall  likewise 
forfeit,  for  every  such  offence,  an  additional  penalty  of  51.  for  every  50  tons  burthen 
of  such  ship  or  vessel,  if  the  corporation  of  the  Trinit}^  House  of  Deptford  Sound,  as 
to  cases  in  which  pilots  licensed  by  or  under  the  said  corporation  shall  be  concerned, 
or  the  said  Lord  Warden  for  the  time  being,  or  his  lieutenant  for  the  time  being  as 
to  cases  in  which  the  Cinque  Ports  pilots  shall  be  concerned,  shall  think  it  proper 
that  the  person  prosecuting  should  be  at  liberty  to  proceed  for  the  recovery  of  such 
additional  penalty,  and  to  certify  the  same  in  writing." 

Sect.  70  enacts,  "that  it  shall  be  lawful  for  any  licensed  pilot,  within  the  limits  of 
his  license,  and  the  extent  of  his  qualification  therein  expressed,  to  supersede  in  the 
charge  of  any  ship  or  vessel  any  person  not  licensed  to  act  as  a  pilot,  or  not  licensed 
so  to  act  within  such  limit*,  or  acting  beyond  the  extent  of  his  qualification;  and 
every  person  assuming  or  continuing  in  the  charge  or  conduct  of  any  ship  or  vessel 
without  being  a  duly  licensed  pilot,  or  without  being  duly  licensed  to  act  as  a  pilot 
within  the  limits  in  which  such  ship  or  vessel  shall  actually  be,  or  beyond  the  extent 
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General  Pilot  Act,  by  continuing  in  the  charge  and  conduct  of  a  vessel  after  a  [41] 
pilot  duly  licensed  and  qualified  had  ofl'ered  to  take  charge  of  her.  The  defendant 
pleaded  not  guilty  "by  statute,"  on  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Middlesex,  after  Michaelmas 
Term,  1846,  a  veixlict  was  found  for  the  defendant,  subject  to  a  motion  to  enter  the 
verdict  for  the  plaintiff,  and  to  the  following  case  : — 

The  plaintill  is  the  clerk  of  the  wardens  of  the  corporation  of  the  Trinity  House 
in  Kingston-upon-Hull.  The  defendant  is,  and  on  the  7th  of  October  was,  the  master 
and  owner  of  a  British  vessel,  called  the  "  Nisus."  The  action  is  brought  to  recover 
the  above-mentioned  penalty,  under  the  following  circumstances  : — On  the  7th  of 
October,  1845,  the  "  Nisus,"  a  British  vessel  of  76  tons,  was  lying  in  the  river  Humber, 
a  public  navigable  river,  and  within  the  limits  of  the  jurisdistion  of  the  corporation  of 
the  Trinity  House  in  Kingston-upon-Hull,  and  in  the  course  of  a  voyage  in  ballast, 
and  then  drawing  less  than  six  feet  of  water,  from  Ostend  to  Gainsborough,  a  port  or 
place  within  the  juiisdiction  of  the  said  corporation,  and  situate  in  the  river  'i'rent, 
a  public  navigable  river  falling  into  the^Humber  at  a  point  further  from  the  sea  than 
Kingston-upon-Hull.  Whilst  there,  one  John  Bailey,  a  pilot,  duly  qualified  and 
licensed  by  the  said  corjioration  of  the  Trinity  House  in  Kingston-upon-Hull,  for 
piloting  and  navigating  ships  and  vessels  up  and  along  the  rivers  Humber  and  Trent 
to  Gainsborough  aforesaid,  the  said  ship  "  Nisus,"  being  then  within  the  limits  of  the 
license  of  the  said  John  Bailey  ;  and  he  being  in  other  respects  duly  qualified  to  take 
the  charge  and  conduct  of  the  said  ship  on  the  voyage  aforesaid,  exhibited  his  license 
to  the  said  defendant,  then  being  the  master  and  owner  of  the  said  vessel,  and  in 
charge  thereof  as  such  master,  and  oUered  to  the  defendant  on  board  thereof  to  take 
charge  of  the  said  ship  as  pilot  on  the  voyage  aforesaid,  the  defendant  not  being 
licensed  by  the  said  corporation,  [42]  or  any  other  body,  to  act  as  a  pilot,  and  no  person 
duly  licensed  and  qualified  to  act  in  the  premises  as  pilot  being  in  charge  thereof,  unless 
the  Court  shall  think  that,  under  the  circumstances,  the  defendant  was  so.  The 
offer  so  made  by  the  said  John  Bailey  was  refused  by  the  defendant,  who  continued 
himself  in  the  charge  and  conduct  of  the  vessel,  and  conducted  it  to  Gainsborough. 
On  the  15th  of  November,  1845,  on  which  day  this  action  was  commenced,  a  writ  of 
summons  was  issued  out  of  this  Court  against  the  said  defendant,  at  the  suit  of  the 
said  J.  Bailey,  to  recover  the  sum  of  21.  2s.,  being  the  amount  of  the  double  pilotage 
alleged  to  be  forfeited  by  the  defendant  for  the  refusal  by  the  defendant  to  accept 
the  services  of  the  said  J.  Bailey,  as  hereinbefore  set  forth,  under  the  58th  section  of 
the  above-mentioned  statute.  The  defendant,  on  the  29th  of  November,  1845,  paid 
to  the  said  J.  Bailey  the  said  sum  of  21.  2s.,  with  costs.  The  "  Nisus,"  on  the  said 
7th  of  October,  drew  less  than  six  feet  of  water. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendant,  under  the 
circumstances  set  forth  in  the  case,  having  paid  the  said  21.  2s.,  and  costs,  is  liable  to 
pay  the  penalty  prescribed  by  the  70th  section  of  the  6  Geo.  4,  c.  125. 

If  the  Court  should  be  of  opinion  in  the  negative,  then  the  verdict  for  the  defen- 
dant is  to  stand,  or  the  judgment  to  be  arrested,  if  the  Court  should  think  there  was 
any  ground  for  arresting  the  judgment,  and  that  the  defendant  was  not  too  late  to 
take  the  objection.  But  if  the  Court  should  be  of  a  contrary  opinion,  then  the  verdict 
given  for  the  defendant  is  to  be  vacated,  and  in  lieu  thereof  a  verdict  entered  for  the 
plaintiff  for  201.,  with  the  usual  damages  and  costs,  and  judgment  is  to  be  given 
accordingly. 

The  Court  is  to  be  at  liberty  to  draw  all  inferences  from  the  facts  that  a  jury 
ought  to  draw. 

Cowling,  for  the  plaintiff.  The  question  for  the  opinion  [43]  of  the  Court  is, 
whether  the  defendant  in  this  case  comes  within  the  true  meaning  of  the  70th  section 
of  the  6  Geo.  4,  c.  125.  The  defendant,  no  doubt,  will  contend  that  this  section  does 
not  apply  to  the  master  of  a  vessel,  and  that  he  is  within  the  provisions  of  the  58th 
section.  It  was  .said  by  Parke,  B.,  in  delivering  the  judgment  of  this  Court  in  the 
case  of  Lacey  v.  Ingram  (6  M.  &  W.  315),  that  "the  object  of  the  legislature  in  estab- 
lishing pilots  has  been  to  secure,  as  far  as  possible,  protection  to  life  and  property,  by 

of  his  qualification,  as  expressed  in  his  license,  after  any  pilot  duly  licensed  and 
qualified  to  act  in  the  premises  shall  have  ofl'ered  to  take  charge  of  such  ship  or  vessel, 
shall  forfeit,  for  every  such  offence,  a  sum  not  exceeding  501.  nor  less  than  201." 
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supplying  a  class  of  men  lietter  rpialiiied  than  oidinary  mariners  to  take  charge  of 
ships  in  places  where,  from  local  causes,  navigation  is  attended  with  more  than  common 
difficulty.  To  eflFect  this  object,  it  has  in  general  been  made  the  duty  of  the  master 
of  every  ship,  on  arriving  at  any  of  the  places  in  question,  to  take  a  pilot  on  board, 
and  to  give  up  to  him  the  navigation  of  the  vessel  The  master,  however  well  qualifieil 
to  conduct  the  ship  himself,  is  bound,  under  a  penalty,  in  a  great  measure  to  divest 
himself  of  its  control,  and  to  give  up  the  charge  to  the  pilot."  The  act  appears,  by 
its  recital,  to  have  been  framed  for  the  purpose  of  the  prevention  of  that  loss  of  life 
and  property  which  often  occurs  from  the  ignorance  and  misconduct  of  persons  taking 
charge  of  vessels  as  pilots.  The  language  in  the  70th  section  is  very  general,  and 
applies  to  "  every  person  ; "  and  it  includes  the  master.  Kiinher  v.  Blanchanl  (2  W.  Bl. 
690;  5  Burr.  "2602)  was  a  case  under  the  3  Geo.  1,  c.  1.3,  s.  1,  which  enacted,  that 
if  any  person  or  persons  shall  take  upon  him.self  or  themselves  to  pilot  any  ship  from 
Dover,  Deal,  or  the  Isle  of  Thanet,  to  any  place  or  places  in  or  upon  the  said  rivers  of 
Thames  and  Medway,  before  he  or  they  shall  be  first  examined  by  the  Trinity  House, 
he  or  they  should  forfeit  201.  The  Court  of  King's  Bench  there  held  the  master  to  be 
within  the  meaning  of  the  act.  The  language  of  that  act  seems  to  be  the  same  [44] 
as  that  of  the  ])resent.  [Eolfe,  B.  This  is  a  highly  penal  act.  That  case  is  commented 
upon  by  Lord  Tenterden,  in  his  work  on  Shipping  (8th  edit.  p.  197)  and  he  puts  it 
on  a  particular  clause  of  the  act.  Here  there  are  clauses  to  embrace  the  master  of  the 
vessel,  and  other  unlicensed  persons.  It  appears  to  me  at  present  to  be  perfectly 
clear,  that  the  master  is  not  within  the  70th  section,  but  that  he  is  within  the  58th. 
It  seems  to  me  that  the  legislature  advisedly  omitted  the  case  of  the  master  in  the 
70th  section.  The  words  "  any  person,"  in  the  69th,  have  relation  to  pilots  who  have 
forfeited  their  licenses.  There  is  clearly  to  be  observed  a  distinction  in  the  dift'erent 
clauses  of  the  act  between  the  master  and  other  persons.  According  to  your  argu- 
ment, the  master  would  be  liable  to  a  penalty  under  the  69th  section.  Piatt,  B.  The 
same  may  be  said  of  the  66th  section,  in  which  the  word  "person  "  applies  to  persons 
who  are  to  act  as  pilots.  The  ruling  verbs  in  the  70th  section  are,  "assuming  or 
continuing"  to  remain  in  the  charge  of  a  vessel.  The  master  does  neither  of  these. 
The  70th  section  is  a  mere  continuation  of  the  69th.]  He  also  cited  and  referred  to 
Rex  V.  Lamhe  (5  T.  R.  76) ;  48  Geo.  3,  c.  104 ;  5  Geo.  2,  c.  20 ;  and  52  Geo.  3,  c.  39. 

Willes,  contra,  was  not  heard,  the  Court  intimating  that  they  would  hear  him  if 
they  should  think  it  necessary. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  This  was  an  action  of  debt,  to  recover  against  the  defendant,  the 
master  of  the  ship  "Nisus,"  a  penalty  of  201.,  alleged  to  have  been  incurred  by  him 
under  the  70th  section  of  the  Pilot  Act,  6  Geo.  4,  c.  125. 

[45]  The  facts  of  the  case  are  very  simple  : — The  defendant,  on  the  7th  of  October, 
1845,  was  navigating  his  ship  up  the  river  Humber,  on  a  voyage  from  Ostend  to 
Gainsborough.  Whilst  he  was  in  the  river,  one  John  Bailey,  a  duly  licensed  pilot, 
tendered  himself  as  a  pilot,  to  take  charge  of  the  ship.  The  defendant  refused  to  take 
him,  and  continued  to  navigate  his  own  ship  to  Gainsborough.  The  fee  to  which 
Bailey  would  have  been  entitled  for  pilotage  was  one  guinea;  and  on  the  15th  of 
November,  1845,  he  sued  out  a  writ  of  summons  in  this  Court,  to  recover  from  the 
defendant  the  sum  of  21.  2s.,  being  double  the  amount  of  the  pilotage  ;  and  on  the 
29th  of  the  same  month  of  November,  the  defendant  paid  the  said  John  Bailey  the 
said  sum  of  21.  2s.,  and  the  costs  of  the  said  action.  On  the  same  15th  day  of 
November,  1815,  the  plaintiff  commenced  this  action;  and  the  question  is,  whether 
he  is  entitled  to  maintain  the  same. 

We  are  of  opinion  that  he  is  not.  The  58th  and  several  following  sections  of  the 
act,  up  to  and  including  the  64th,  contain  various  provisions  relative  to  the  masters 
of  ships.  The  58th  section  enacts,  that  every  master  who  shall  himself  act  as  pilot, 
or  who  shall  employ,  or  continue  employed,  any  unlicensed  person  as  a  pilot,  after  a 
duly  licensed  pilot  shall  have  offered  to  take  charge  of  the  ship,  shall  for  every  such 
offence  forfeit  double  the  sum  which  would  have  been  legally  demandable  for  pilotage  ; 
and  likewise,  in  certain  cases,  not  including  the  present,  further  penalties  mentioned 
in  the  section. 

The  five  next  following  sections, — i.e.  sections  59,  60,  61,  62,  and  63, — contain 
provisions  exempting  masters,  under  certain   circumstances,  from  the  obligation  of 
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taking  a  pilot;  and  scetii.ii  64  imposes  a  penalty  on  any  master  gi\ing  false 
information  to  the  pilot,  as  to  the  diaught  of  water  of  his  vessel. 

The  enactments  relating  specially  to  masters  cease  at  this  64th  section  ;  and  then 
sections  6.5,  66,  67,  68,  and  [46]  69,  contain  provisions  as  to  the  duties  of  pilots ;  and 
section  70  enacts,  that  it  shall  be  lawful  for  any  licensed  pilot  to  supersede  in  the 
charge  of  any  vessel  any  person  not  licensed  to  act  as  a  pilot ;  and  every  person 
assuming  or  continuing  in  the  charge  of  any  vessel  without  being  a  duly  licensed 
pilot,  after  any  duly  licensed  pilot  shall  have  offered  to  take  charge  of  the  vessel, 
shall  forfeit  a  sum  of  201.  It  is  this  latter  penalty  that  the  plaintiff  seeks  to  recover 
in  this  action  ;  and  the  question  is,  whether  the  enactment  of  the  70th  section 
extends  to  the  case  of  a  mastei'  navigating  his  own  vessel.     We  think  it  does  not. 

No  doubt  the  words  in  the  70th  section,  "every  person,"  are  large  enough  to 
include  the  master  himself,  as  well  as  an  unlicensed  person  taking  on  himself  to  act 
as  a  licensed  pilot;  but,  reading  the  clause  in  connection  with  the  preceding  sections, 
commencing  with  the  -SSth,  and  with  section  71,  it  appears  to  us  manifest  that  the 
legislature  meant  to  make  a  distinction  between  the  case  of  the  master  himself 
navigating  his  own  vessel,  and  that  of  a  stranger  taking  on  himself,  without  a  license, 
to  act  as  a  pilot. 

The  master  is,  in  a  great  variety  of  cases,  wholly  absolved  from  the  obligation  of 
taking  a  pilot  ;  and  when  he  is  not  so  absolved,  the  penalty  under  section  58  is  the 
payment  of  double  the  sura  which  would  have  been  due  for  pilotage,  and  also  a 
further  penalty  of  51.  for  every  fifty  tons  liurden  of  the  ship,  in  case  the  corporation 
of  the  Trinity  House  shall  sanction  the  proceeding  for  such  further  penalty. 

The  offence  of  the  master  is  thus  completely  provided  for ;  and  if  it  be  possible  so 
to  read  the  subsequent  clauses  as  to  consider  them  inapplicable  to  the  case  of  masters, 
we  feel  bound  to  do  so,  for  it  is  scarcely  possible  to  believe  that  the  legislature  intended 
to  subject  a  master  to  two  distinct  penalties  for  one  and  the  same  offence, — i.e.  one 
penalty  to  be  recovered  from  him  as  master,  and  [47]  another  from  him  as  coming 
under  the  general  description  of  "every  person;"  and,  looking  at  the  clauses  in 
question,  we  feel  no  difficulty  in  so  construing  them  as  to  avoid  this  anomaly  ;  for, 
(as  we  have  already  intimated),  the  enactments  more  immediately  relating  to  masters 
having  ceased  at  section  64,  and  the  following  sections  containing  enactments  specially 
concerning  pilots  and  their  duties,  section  71  provides,  that,  notwithstanding  anything 
in  the  act  contained,  any  person  whatever  may  lawfully  assume  and  continue  in  the 
charge  of  any  ship  when  no  licensed  pilot  has  offered  himself,  or  where,  from  circum- 
stances of  distress,  the  master  has  been  obliged  to  get  the  best  assistance  which  at 
the  time  could  be  procured.  And  then,  having  this  section  in  view,  when  we  are 
construing  the  70th  section,  which  immediatelj'  precedes  it,  and  which  is,  in  truth,  in 
the  nature  of  a  proviso  annexed  to  the  70th  section,  we  think  we  may  fairly  under- 
stand the  penaltv  imposed  by  the  70th  section  to  refer  to  the  same  class  of  persons 
as  are  cleai'ly  contemplated  by  the  71st;  namely,  persons  who,  not  being  licensed 
pilots,  have  assumed  or  continued  in  the  charge  of  vessels  as  pilots  either  because  no 
regular  pilot  had  offered,  or  because,  the  vessel  being  in  distress,  the  master  had 
availed  himself  of  such  assistance  as  necessary.  This  makes  the  whole  statute  consistent 
and  just,  and  avoids  the  anomaly  and  injustice  of  subjecting  a  party  to  be  twice 
punished  for  the  same  offence. 

The  OTily  authority  relied  on  by  Mr.  Cowling,  in  support  of  the  plaintifl's  case, 
was  the  case  of  Kitiihir  v.  Blanchanl  (2  W.  Bl.  690  ;  5  Burr.  2602).  There,  no  doubt, 
the  Court  of  King's  Bench  held,  that  the  master  was  liable  to  the  penalty  imposed  on 
"any  person"  navigating  a  vessel,  not  being  a  duly  licensed  pilot, — and  quite 
correctly;  for  the  action  there  was  founded  on  the  3  Geo.  1,  c.  13,  in  which  there  is 
no  [48]  special  provision  for  the  case  of  the  master,  as  there  is  in  the  modern  act. 

For  the  reasons  we  have  given,  there  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


Stratton  v.  Mathews.  Nov.  7,  1848.— An  affidavit  to  hold  to  bail,  under  the  1  & 
2  Vict.  c.  110,  stated  that  the  defendant  was  indebted  to  the  deponent  in  3371., 
that  is  to  say,  2671.  16s.,  being  the  amo\int  of  debt,  and  691.  4s.,  the  amount  of 
costs,  respectively  paid  by  deponent  to  C.  in  an  action  on  a  bill  of  exchange 
drawn  by  B.  and  accepted  by  deponent  on  the  request  of  the  defendant,  con- 
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vej'ed  through  B.  or  his  clerk,  and  for  the  accommodation  of  the  defendant :  Held, 
that  the  affidavit  was  not  vitiated  by  the  statement  of  the  medium  of  the  request, 
and  that  it  disclosed  a  good  cause  of  action  for  the  costs. 

[S.  C.  6  D.  &  L.  229 ;  18  L.  J.  Ex.  5;  12  Jur.  924.] 

In  this  case,  an  order  for  holding  the  defendant  to  bail,  under  the  1  &  2  Vict. 
c.  110,  s.  .3,  had  been  made  by  Alderson,  B.,  upon  an  affidavit  which  stated,  "that  the 
defendant  was  and  still  is  justly  and  truly  indebted  to  deponent  in  the  sura  of  3.371., 
that  is  to  say,  the  sum  of  2671.  16s.,  being  the  amount  of  debt,  and  691.  4s.,  being  the 
amount  of  costs  respectively  paid  by  deponent  to  Messrs.  Cockburn  &  Co.,  bankers, 
in  a  certain  action,  in  which  the  said  Messrs.  Cockburn  &  Co.  were  plaintiffs  and  the 
deponent  the  defei;dant,  on  a  certain  bill  of  exchange  drawn  by  E.  Brace  upon  and 
accepted  by  deponent  on  or  about  the  1st  November,  1S45,  and  payable  three  months 
after  date,  and  which  said  bill  was  accepted  by  deponent  on  the  request  of  the 
defendant,  conveyed  through  the  said  E.  Brace  or  his  clerk,  and  for  the  accommoda- 
tion of  the  defendant  and  other  persons,  the  deponent  never  having  received  any 
value  or  consideration  for  such  acceptance  ;  and  which  said  bill  was  subsequently 
indorsed  and  delivered  by  the  said  E.  Brace  to  the  defendant,  who  thereupon  caused 
the  same  to  be  discounted  at  the  said  Messrs.  Cockburn  &  Co.'s,  and  received  value 
for  the  same,  as  deponent  hath  been  informed  and  verily  believes." 

Martin  now  moved  to  rescind  the  order.  First,  there  is  no  sufficient  statement  of 
a  debt,  inasmuch  as  the  affidavit  does  not  positively  allege  that  the  defendant  requested 
the  [49]  plaintiff  to  accept  the  bill,  but  merely  states  a  request  "conveyed  through 
E.  Brace  or  his  clerk.'  [Alderson,  B.  If  those  words  had  been  omitted,  the  affidavit 
would  have  been  perfectly  good,  and  the  statement  of  the  medium  through  which  the 
request  was  conveyed  cannot  vitiate  it.  Besides,  an  affidavit  under  the  1  &  2  Vict. 
c.  110,  is  not  conclusive;  so  that  it  was  open  to  the  defendant  to  shew  that  the 
request  never  emanated  from  the  plaintiff.]  Secondly,  the  plaintiff  is  not  entitled 
to  recover  from  the  defendant  the  costs  incurred  in  defending  the  action  on  the  bill. 
[Parke,  B.  Since  the  case  of  Jones  v.  Brooke  (4  Taunt.  464),  there  can  be  no  doubt 
that  the  party  for  whose  accommodation  a  bill  is  accepted  is  liable  not  only  for  the 
amount  of  the  bill,  but  also  the  costs  which  the  acceptor  has  been  called  upon  to  pay. 
This  affidavit,  therefore,  discloses  a  good  cause  of  action  against  the  defendant  for  a 
sum  made  up  of  the  amount  of  the  bill,  and  the  costs  of  the  former  action.] 

Rule  refused. 


KiTCHENMAN  V  SKEEr.  AND  ANOTHER,  Executors  of  H.  Nicholl,  Deceased.  Nov.  14, 
lf^48. — Where  a  count  for  work  done  and  money  paid  for  a  testator,  was  joined 
with  a  count  for  work  done  for,  and  money  due  on  an  account  stated  with,  the 
defendants,  as  executors,  and  the  jury  found  for  the  plaintiff,  with  general 
damages,  the  Court  arrested  the  judgment.  Such  objection  might  have  been 
cured  by  a  verdict  for  the  defendant  on,  or  a  nolle  prosequi  entered  as  to,  the 
second  count. — Where  general  damages  are  found  on  a  declaration  consisting  of 
several  counts,  which  are  good,  but  cannot  be  joined,  the  proper  course  is  to 
arrest  the  judgment ;  where  some  of  the  counts  are  good  and  others  bad,  a  venire 
de  novo  issues ;  but  in  the  case  of  a  single  count  containing  good  and  bad  causes 
of  action,  the  Court  will  neither  arrest  the  judgment  nor  grant  a  venire  de 
novo,  inasmuch  as  it  will  be  intended  that  the  damages  were  given  in  re.spect  of 
the  good  causes  of  action  only. 

[S.  C.  18  L.  J.  Ex.  23.] 

Debt.  The  declaration  stated,  that  H.  Nicholl,  since  deceased,  in  h^s  lifetime  was 
indebted  to  the  plaintiff  in  801.  for  wages,  and  for  work  and  labour,  and  for  money 
[50]  due  upon  an  account  stated,  which  sum  of  801.  was  to  be  paid  by  H.  Nicholl, 
deceased,  to  the  plaintiff,  on  request.  And  also,  that  the  defendants,  as  executors  as 
aforesaid,  after  the  death  of  H.  Nicholl,  were  indebted  to  the  plaintiff  in  801.  for  work 
and  labour  by  the  plaintiff  then  done  and  performed  for  the  defendants,  as  executors 
as  aforesaid,  and  for  money  found  to  be  due  from  the  defendants,  as  such  executors 
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as  aforesaid,  on  divers  accounts  between  the  plaintiff  and  the  defendants,  as  such 
executors,  before  then  stated  between  them ;  and  which  last-mentioned  sum  of  801. 
was  to  be  paid  by  the  defendants,  as  executors  as  aforesaid,  to  the  plaintifl",  ou 
request.  Breach,  non-payment  by  H.  Nicholl  in  his  lifetime,  or  by  the  defendants 
as  executors  as  afoiesaid,  since  the  decease  of  H.  Nicholl. 

The  defendants  pleaded  "never  indebted,"  with  other  pleas. 

The  cause  was  tried  before  Rolfe,  B.,  at  the  London  Sittings  in  last  Hilary  Term, 
and  a  general  verdict  found  for  the  plaintifl'  for  the  debt  and  damages. 

Lush  having  obtained  a  rule  nisi  to  arrest  the  judgment,  on  the  ground  of  a 
misjoinder  of  the  causes  of  action, 

Miller  shewed  cause.  The  cases  of  Ashby  v.  JMy  (7  B.  &  C.  444)  and  Tiu/n-ell 
V.  Heijman  (3  Camp.  297),  shew  that,  in  some  instances,  an  executor  may  be  liable  in 
his  representative  character  on  a  cause  of  action  which  acci'ued  subsequent  to  the 
death  of  his  testator ;  but,  after  the  case  of  Coner  v.  Shew  (3  M.  &  W.  350),  it  is  con- 
ceded that  a  count  for  work  and  labour  for  the  defendant,  as  executor,  cannot  be 
joined  with  a  count  for  money  found  to  be  due  on  an  account  stated  with  the  defen- 
dant as  executor.  If,  therefore,  the  second  [51]  count  had  merely  contained  the 
claim  for  woik  and  labour,  it  would  not  have  supported  the  verdict;  but  when  that 
claim  is  coupled  with  another,  with  which  the  causes  of  action  in  the  first  count  can 
be  properly  joined,  the  Court  will,  after  verdict,  presume  that  the  judge  directed  the 
jury  to  give,  and  that  the  jury  have  only  given,  damages  in  respect  of  such  of  the 
causes  of  action  as  were  properly  joined:  Stennel  v.  Hogg  (1  Wms.  Saund.  228,  n.  1). 
The  case  resembles  a  count  in  slander,  containing  words  which  are  actionable  coupled 
with  words  not  actionable,  when  it  will  be  intended,  after  verdict,  that  the  damages 
were  awarded  only  in  respect  of  the  actionable  part.  At  all  events,  the  Court  will 
not  arrest  the  judgment,  but  only  grant  a  venire  de  novo.  Wherever  a  bad  count 
is  joined  with  a  good  count,  and  geneival  damages  are  given,  a  venire  de  novo  may  be 
awarded:  Corner  v.  Shew  (4  M.  &  W.  163),  Leach  v.  Thomas  (2  M.  &  W.  427),  Ai/rey 
V.  Fearnsides  (4  M.  &  W.  168).  [Parke,  B.  This  is  not  the  case  of  a  bad  count  and 
a  good  count,  but  of  a  misjoinder  of  causes  of  action.  It  is  settled,  that  where  there 
is  a  misjoinder  of  counts,  and  the  jury  find  general  damages,  a  venire  de  novo  cannot 
be  awarded.  The  question  here  is,  whether  it  makes  any  difl'erence  that  the  misjoinder 
is  in  two  parts  of  the  same  count.] 

Lush,  in  support  of  the  rule.  This  ease  is  distinguishable  from  that  of  a  single 
count  containing  a  good  and  also  a  bad  cause  of  action.  There,  perhaps,  the  Court 
would  presume  that  the  judge  directed  the  jury  to  find  damages  in  respect  of  the 
good  part  only.  Here  each  count  contains  a  good  cause  of  action,  and  the  jury  are 
bound  to  find  on  every  part  of  each.  Comer  v.  Sheiv  (3  M.  &  W.  350)  governs  the 
present  case.  The  plea  of  non  assumpsit  raises  [52]  a  distinct  issue  on  each  and  every 
part  of  the  counts.  [Parke,  B.  In  Doe  d.  Laiorie  v.  Dijehall  (8  B.  &  C.  70),  the  Court 
said,  "It  is  a  settled  rule,  that  if  the  same  count  contains  two  demands  or  complaints, 
for  one  of  which  the  action  lies,  and  not  for  the  other,  all  the  damages  shall  be  referred 
to  the  good  cause  of  action,  although  it  would  be  otherwise  if  they  were  in  separate 
counts."  Therefore,  if  this  had  been  the  case  of  a  count  in  assumpsit  for  a  cause  of 
action  which  could  not  be  joined  with  another  good  cause  of  action,  the  judgment 
would  not  be  arrested ;  but  here  there  are  two  counts,  both  containing  good  causes  of 
action.  A  venire  de  novo  only  issues  on  a  supposed  misconduct  of  the  jury  in  making 
a  defective  finding.] 

Pollock,  C.  B.  The  rule  must  be  absolute.  We  are  bound  by  the  case  of  Corner 
v.  Shew,  in  which  the  Court  took  time  to  consider  their  judgment.  In  that  case  there 
was  a  misjoinder  of  counts;  and,  the  jury  having  found  general  damages,  the  Court 
arrested  the  judgment.  I  cannot  distinguish  between  the  misjoinder  of  several  counts 
and  the  case  of  one  count  consisting  of  several  causes  of  action  which  ought  not  to 
have  been  joined. 

Parke,  B.  I  am  of  the  same  opinion.  This  case  is  decided  by  Corner  v.  Shnv. 
It  is  a  misjoinder  of  causes  of  action  in  the  same  count ;  and,  according  to  the  authority 
of  Cm-ner  v.  Sheiv,  the  olijection  cannot  be  cured  by  a  venire  de  novo,  since  it  is  a 
matter  in  which  the  jury  are  bound  to  assess  the  damages  on  every  part  of  the  cause 
of  action.  It  is  true,  that,  if  the  jury  had  been  directed  to  find  for  the  defendant  on 
the  second  count,  the  defect  would  have  been  cured.  So,  likewise,  if  a  nolle  prosequi 
had  been  entered  as  to  that  count;  but  general  damages  having  been  assessed  upon 
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the  whole,  the  case  falls  within  [53]  the  principle  of  Corner  v.  Sheiv,  and  we  have  no 
reason  to  doubt  the  propriety  of  that  decision. 

Alderson,  B.  Corner  v.  Shew  determined,  that  where  two  counts  which  are  good, 
but  cannot  be  joined,  are  improperly  joined,  the  course  is  to  arrest  the  judgment. 
Here  the  declaration  consists  of  two  counts,  each  of  them  good,  but  the  second  con- 
taining a  cause  of  action  which  cannot  be  joined  either  with  the  other  cause  of  action 
in  that  count  or  with  the  first  count.  It  is,  in  truth,  the  same  as  three  counts,  one  of 
which  cannot  be  joined  with  the  other  two. 

RoLFE,  B.  There  never  can  be  a  venire  de  novo,  except  where  the  jury  must  find 
differenth',  in  order  to  make  the  record  consistent.  It  is  true,  that,  if  the  jury  had 
found  for  the  defendant  on  the  second  count,  the  objection  might  have  been  cured  ; 
but  then  they  were  of  opinion  that  the  plaintiff  had  made  out  his  case  upon  the  whole 
declaration,  and  they  were  bound  to  find  accordingly. 

Rule  absolute. 

[54]  Haigh  and  Another  v.  Joseph  and  John  Jaggar.  Nov.  2-5,  1848. — To 
trespass  for  breaking  and  entering  the  plaintiffs  coal-mine  and  carrying  away  coal, 
the  defendants  pleaded,  that  S.,  being  seised  in  fee  of  the  mine  by  indenture  of 
27th  September,  1801,  in  consideration  of  the  yearly  rent  reserved,  granted, 
bargained,  sold,  and  confirmed  to  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  &c.,  all  the  coal-mines,  veins,  and  seams  of  coal  under  his  closes,  with 
liberty  to  them,  their  executors,  &c.,  at  all  times  during  the  term  thereby  granted, 
to  dig  for  and  get  the  coal  in  a  fair  and  workmanlike  manner;  that,  in  considera- 
tion of  4201.  paid  by  them  to  S.  in  manner  following,  that  is  to  say,  3.51.  on  the 
2nd  of  February,  ISO-i,  and  3-51.  on  the  2nd  of  February  then  next  following,  and 
so  successively  every  February  in  every  year,  until  the  full  end  and  term  of 
twelve  years,  commencing  from  the  2nd  of  February  next  ensuing  the  date 
thereof,  the  said  Joseph,  Matthew,  and  .James  Jaggar  should  have  the  liberty  of 
sinking  pits  on  the  said  closes,  at  any  times  thereafter  during  the  term  therein- 
before granted,  for  getting  and  vending  coals ;  that  S.  did  thereby  grant,  agree, 
and  covenant  with  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  that 
they,  their  executors,  &c.,  should  enjoy  the  liberty  and  privilege  of  getting  coal 
for  any  time  or  term  of  years,  computing  from  the  time  they  begin  to  sink,  until 
six  acres  of  coal  be  gotten  ;  and  at  the  expiration  of  the  term  of  twelve  years,  the 
full  quantity  of  six  acres  of  coal  being  not  then  gotten,  to  have  liberty  to  get  the 
remainder ;  and  when  all  the  coals  were  gotten  to  the  quantity  of  six  acres,  the 
business  of  getting  coal  to  be  carried  on  until  all  the  coal  be  gotten  by  them,  their 
executors,  &c.,  paying  to  S.  for  every  acre  of  coal  gotten  above  the  quantity  of  six 
acres,  701.  per  acre;  to  have  and  to  hold  the  before-mentioned  to  be  thereby 
granted  coal,  premises,  and  privileges,  from  the  2nd  February  then  next  ensuing, 
for  the  term  of  twelve  years,  paying  therefore  to  S.  the  yearly  rent  of  3.51.  at  the 
times  and  in  manner  specified.  Averments,  that  Joseph,  Matthew,  and  James 
Jaggar  entered  generally  into  the  said  coal  mines,  and  that  they  won  and  dug 
the  six  acres  before  the  expiration  of  the  twelve  years,  and  thereupon  became 
entitled  to  win  and  get  the  rest  of  the  coal,  paying  for  the  same  701.  per  acre  : 
that,  afterwards,  Joseph  and  Matthew  died,  leaving  James  surviving  :  that  James 
bequeathed  all  his  estate  in  the  said  coal  mine  to  Robert,  James,  and  William 
Jaggar,  and  afterwards  died  :  that  his  will  was  proved  by  Robert,  James,  and 
William  Jaggar,  who,  as  such  devisees  and  executors,  elected  to  take  the  estate 
granted  by  the  indenture,  by  way  of  use  under  the  Statute  of  Uses,  and  then 
elected  that  the  indenture  should  operate  and  enure  under  the  statute  ;  where- 
upon thev  became  entitled  to  the  said  coal  mines  for  the  residue  of  the  said  term. 
The  plea'then  alleged  an  entry  of  the  plaintifl's  under  colour  of  a  demise,  where- 
upon the  defendants,  there  still  remaining  eighteen  acres  of  coal  unworked,  as 
the  servants  of  the  executors  entered  the  coal  mine,  and  dug  and  carried  away 
the  coal : — Held,  that,  assuming  that  such  an  instrument  might  be  construed  as 
a  bargain  and  sale  by  way  of  use,  in  order  to  make  it  operate  under  the  Statute 
of  Uses,  an  election  to  that  eftect  was  necessary;  and  that  such  election,  to  be 
valid,  must  have  been  made,  not  by  the  executors,  but  by  the  parties  themselves, 
or  the  survivors  or  survivor. — Whether,  under  such  a  grant,  the  original  lessees 


754  HAIGH    ?'.  JAGGAR  3  EX.  55. 

having  discontinued  working,  their  executors  could,  after  a  considerable  lapse  of 
time,  again  enter  as  if  they  were  the  termor.s,  until  the  whole  of  the  coal  had 
been  gotten,  Quaere. 

[S.  C.  18  L.  J.  Ex.  12.5.     See,  on  demurrer,  16  M.  &  W.  .52.5;  153  E.  R.  1298 

(with  note).] 

In  this  case,  which  was  an  action  for  breaking  and  entering  the  plaintiffs'  coal 
mine,  and  digging  coals  thereout,  the  defendant  amended  the  fourth  plea  as  follows  : — 
That  one  John  Sykes,  before  the  making  of  the  indenture  hereafter  mentioned,  and 
long  before  the  said  times  when  &c.,  or  any  of  them,  and  long  before  the  plaintifls  had 
anything  in  the  said  coal  mine,  or  vein  of  coal,  in  which  &c.,  to  wit,  on  &c  ,  was  seised 
in  his  demesne  as  of  fee  of  and  [55]  in  the  said  several  closes  in  which  &c.,  and  of  the 
said  coal  mine,  or  veins  of  coal,  situate,  lying,  and  being  under  the  said  several  closes 
&c.  ;  and,  being  so  thereof  seised,  before  the  said  times  when  &c.,  or  any  of  them, 
to  wit,  on  the  27th  of  September,  l.'^Oi,  by  a  certain  indenture  then  made  between 
the  said  J.  Sykes  of  the  one  part,  and  one  Joseph  Jaggar,  Matthew  Jaggar,  and  James 
Jaggar  of  the  other  part,  it  Avas  witnessed,  that,  for  and  in  consideration  of  the  yearly 
rent  thereinafter  reserved,  and  the  covenants  and  agreements  therein  mentioned  and 
contained,  on  the  part  of  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors, 
administrators,  and  assign.s,  to  be  paid  and  perfoiraed,  he,  the  said  J.  Sykes,  granted, 
bargained,  sold,  and  confirmed  to  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  administrators,  and  assigns,  all  the  coal  mines,  veins  and  seams  of  coal  of 
him  the  said  J.  Sykes,  lying  and  being  within  or  under  his  closes  of  land  lielonging 
to  the  farm  and  tenements  at  Flockton  Moor  Head,  then  in  the  possession  of  the  said 
J.  Sykes,  commonly  called  or  known  by  the  several  names  of  &c.,  (stating  the  names 
of  the  closes)  together  with  all  necessary  roads  and  ways  for  horses,  cai'ts,  and  carriages, 
in  and  over  the  said  closes,  or  any  of  them,  to  and  from  the  pits  or  shafts  to  be  sunk 
in  the  said  closes  for  the  convenience  of  taking  and  carrying  away  the  said  coal,  with 
full  and  free  liberty  to  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executor.?, 
administrators,  and  assigns,  at  all  times  during  the  term  thereby  granted,  to  dig  for, 
sink  for,  and  get  the  same  coal  in  a  fair  and  workmanlike  manner  in  the  said  closes, 
or  any  of  them,  together  with  sufficient  ground  room  or  back  room  in  the  said  closes, 
near  the  said  pits,  to  lay  all  such  coals  as  should  from  time  to  time  be  gotten,  and  full 
and  free  liberty  to  sell  and  dispose  of  such  coals,  and  for  the  purchasers  thereof  to 
carry  away  the  same  with  horses,  caits,  carriages,  or  otherwise,  as  they  the  said  Joseph, 
Matthew,  and  James  Jaggar,  their  executors,  &c.,  [56]  should  think  best,  by  and 
along  the  roads  which  might  be  most  conveniently  made  for  that  purpose,  and  full  and 
free  liberty  for  the  lessees,  their  executors,  &c.,  for  the  getting,  selling,  and  carrying 
away  the  said  coals,  and  clearing  the  same  of  and  from  all  water,  gravel,  damp,  &c., 
which  might  obstruct  or  hinder  the  winning  or  working  of  the  said  colliery,  they  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  from  time  to  time 
doing  as  little  damage  as  might  be  to  the  owner  or  occupiers  of  the  said  lands  and 
premises.  And  that  by  the  same  indenture  it  was  further  witnessed,  that,  for  and  in 
consideration  of  the  sum  of  4201.  by  the  said  Joseph,  Matthew,  and  James  Jaggar, 
some  or  one  of  them,  paid  to  the  said  J.  Sykes,  in  manner  following,  that  is  to  say, 
the  sum  of  .351.  on  or  before  the  2nd  of  February,  1805,  and  the  further  sum  of  351. 
on  or  before  the  2nd  of  February  thence  next  following,  and  so  successively  every  2nd 
day  of  February  in  every  year  until  the  full  end  and  term  of  twelve  years,  commencing 
from  the  2nd  of  February  next  ensuing  the  day  of  the  date  thereof  ;  and  that  the  .said 
Joseph,  Matthew,  and  James  Jaggar  had  thereby  covenanted  to  pay  to  the  said 
J.  Sykes,  his  heii'S  and  assigns,  the  sum  of  4201.  by  yearly  portions  as  aforesaid,  they 
the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  or  any  of  them, 
should  have  liberty  or  privilege  of  sinking  a  pit  or  pits  on  the  said  closes,  or  any  part 
thereof,  foi'  the  use  and  benefit  of  getting  and  selling  coals  at  any  time  or  times 
thereafter  during  the  term  thereinbefore  granted  for  getting  and  vending  coals  as 
aforesaid,  at  their  will  and  pleasure,  and  to  suit  the  convenience  of  them,  the  said 
Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c. ;  and  for  settling  and  having 
all  future  and  other  payments  more  than  the  said  sum  of  4201.  for  six  acres  of  coals 
after  the  said  rate  of  701.  per  acre,  to  be  paid  by  portions  as  aforesaid,  the  said 
J.  Sykes  did,  for  himself,  his  heirs,  his  executors,  &c.,  thereby  grant,  agree,  and 
covenant   to   and    with    the   said    [57]   Joseph,  Matthew,  and  James  Jaggar,  their 
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executors,  &c.,  that,  for  and  notwithstanding  anything  thereinbefore  or  after  contained 
to  the  contrary,  they  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors, 
&c.,  from  and  after  the  commencing  of  digging  or  sinking  any  pit  or  shaft  for  the 
sale  of  coal  in  the  said  closes,  should  have  and  enjoy  the  liberty  and  privilege  of 
getting,  selling,  winning,  and  working  the  said  coals  or  mines  in  as  large,  ample,  and 
beneficial  manner,  to  all  intents  and  purposes  whatsoever,  as  he  the,  said  J.  Sykes 
could  settle  and  assure  the  same,  for  any  time  or  term  of  years,  computing  the  same 
from  such  time  as  the  said  Joseph,  Matthew,  and  James  Jaggai-,  their  executors,  &c., 
should  so  begin  to  sink  as  aforesaid,  until  the  quantity  of  six  acres  of  coal  should  be 
gotten,  and  at  the  expiration  of  the  term  of  twelve  years,  then  to  be  fairly  measured 
at  the  joint  expense  of  the  said  parties,  and,  upon  such  admeasurement  being  taken, 
the  full  quantity  of  six  acres  of  coal  being  not  then  gotten,  to  have  liberty  to  get  the 
remainder  as  aforesaid  ;  and  when  all  the  coals  were  gotten  in  a  workmanlike  manner, 
to  the  quantity  of  six  acres,  then  the  said  business  of  getting  and  selling  to  be  carried 
on  as  aforesaid,  until  such  time  as  all  the  coals  in  the  said  closes  begotten  and  disposed 
of  by  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c. ;  paying,  or 
causing  to  be  paid,  to  the  said  J.  Sykes,  his  heirs  and  assigns,  for  every  acre  of  coal 
to  be  gotten  over  and  above  the  aforesaid  quantity  of  six  acres,  the  sum  of  701.  per 
acre,  to  be  paid  for  by  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors, 
&c.,  to  the  said  J.  Sykes,  his  heirs  or  assigns,  yearly  and  every  j'ear,  in  such  propor- 
tions as  the  sale  and  consumption  of  the  said  coals  should  or  might  happen  to  amount 
to,  accoiding  to  the  admeasurement  being  taken  thereof  by  the  said  several  parties, 
their  respective  executors,  &c.  ;  and  that  the  said  Joseph  JIatthew,  and  James  Jaggar, 
their  executors,  &c.,  should  have  full  and  free  liberty  and  privilege  of  gel-[58]-ting 
stones  in  some  convenient  part  of  the  said  closes,  at  any  time  or  times  of  getting  and 
vending  the  said  coals,  for  the  use  of  making  and  repairing  roads  for  the  use  and 
benefit  of  carrying  away  the  said  coals  when  gotten,  making  satisfaction  for  the  same 
to  the  said  J.  Sykes,  his  heirs  or  assigns,  as  they  were  then  sold  for,  per  yard  :  to  have 
and  to  hold  all  and  singular  the  before-mentioned  to  be  thereby  granted  coals, 
premises,  and  privileges  unto  the  said  Joseph,  Matthew,  and  James  Jaggar,  their 
executors,  &c.,  from  the  2nd  of  February  then  next  ensuing,  foi-  and  during  the  term 
of  twelve  years  then  thence  next  ensuing  and  fully  to  be  complete  and  ended,  yielding 
and  paying  therefore  to  the  said  J.  Sykes,  his  heirs,  &c.,  the  yearly  rent  of  351.,  at  the 
times  and  in  manner  thereinbefore  specified  :  provided  always,  and  upon  condition, 
that,  if  the  said  yearly  rent,  or  any  part  thereof,  should  at  any  time  or  times  be  in  arrear 
and  unpaid  by  the  space  of  thirty  days  next  after  any  day  or  time  whereat  or  whereon 
the  same  ought  to  be  paid  as  aforesaid,  although  not  demanded,  then  and  from  thence- 
forth those  presents  should  be  ab.solutely  void,  in  case  the  said  J.  Sykes,  his  heirs  or 
assigns,  should  at  any  time  afterwards  choose  the  same  to  be  void,  but  not  otherwise  ; 
and  the  said  J.  Sykes  did,  for  himself,  his  heirs,  &c.,  thereby  grant,  agree,  and  covenant 
to  and  with  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  that, 
on  payment  of  the  rents,  and  performauce  of  the  covenants,  conditions,  provisoes,  and 
agreements  in  these  presents  specified  or  mentioned,  to  be  by  the  said  Joseph,  Matthew, 
and  James  Jaggar,  their  executors,  &c.,  paid  and  performed  respectively,  they  the 
said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.,  should,  and  lawfully 
might,  peaceably  and  quietly,  without  any  eviction,  ejectment,  suit,  let,  or  disturbance 
of,  from,  or  by  the  said  J.  Sykes,  his  heirs,  &c.,  have,  hold,  occupy,  and  enjoy  all  the 
said  coals,  premises,  privileges,  and  appurtenances  whatsoever,  and  also  full  and  free 
[59]  liberty  for  the  said  lessees,  their  executors,  &c.,  to  fix  all  necessary  gins  or 
engines,  and  build  cabins  in  the  said  closes,  and  the  same  to  remove  and  take  away, 
as  occasion  might  require  ;  and  also  to  make  roads  and  ways  for  horses,  carts,  and 
carriages,  in  and  over  the  said  closes  aforesaid  ;  and  the  said  Joseph,  Matthew,  and 
James  Jaggar  did,  and  every  of  them  did,  jointly  and  severally,  for  himself  and  them- 
selves, their  respective  executors,  &c.,  thereby  grant,  agree,  and  covenant  to  and 
with  the  said  J.  Sykes,  his  heirs  and  assigns,  that  they,  the  said  Joseph,  Matthew, 
and  James  Jaggar,  their  executors,  &c.,  should  and  would,  in  every  year  during  the 
said  term  of  twelve  years,  well  and  truly  pay  and  cause  to  be  paid  unto  the  said 
J.  Sykes,  his  heirs,  &c.,  the  clear  yeai'ly  rent  above  thereby  reserved,  and  every  part 
thereof,  at  the  times  and  in  the  manner  thereinbefore  appointed  for  payment  of  the 
same  respectively;  and  should  and  would  pay,  bear,  and  discharge  all  taxes,  lays, 
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assessments,  and  impositions  whatsoever,  which  should  or  might  be  taxed,  layed, 
assessed,  or  imposed  upon,  or  become  due  or  payable  out  of,  for,  or  in  respect  of  the 
said  intended  collieiy,  whethei'  parliamentary  or  otherwise  ;  and  should,  whenever 
any  of  the  said  intended  pits  or  shafts  ceased  to  be  used,  other  than  one  pit  or  shaft, 
which  it  was  agreed  should  be  from  time  to  time  left  open  for  air  or  vent  during  the 
said  term,  at  their  respective  costs  and  charges  sufficiently  fence  about  all  such  pits 
as  should  be  kept  open  for  air  or  any  other  necessary  use,  to  prevent  men  and  cattle 
from  falling  therein  ;  and  also  should  and  would,  at  the  end  oi'  sooner  determination 
of  the  term  thereby  granted,  make  the  ground  to  be  used  as  and  for  roads  for  carrying 
off  the  said  coals,  only  levelling  the  same  ;  and  should  and  would,  at  the  expiration 
of  getting  of  coals  aforesaid,  yield  up  and  leave,  and  cause  to  be  yielded  up  and  left, 
the  possession  of  the  said  granted  premises,  and  every  part  thereof,  peaceably  and 
quietly,  in  such  repair  as  aforesaid,  unto  the  said  J.  Sykes,  his  heirs  [60]  or  assigns ; 
and  that  the  said  J.  Sykes,  his  heirs  or  assigns,  or  any  of  them,  or  anj'  other  person 
or  persons  whatsoever  by  liis,  their,  or  any  of  their  order,  should  oi'  might,  at  any 
time  or  times  thereafter  during  the  said  term,  come  and  go  into,  upon,  and  from  the 
said  hereb}'  granted  coal  mines  and  premises,  or  any  part  thereof,  to  view  the  same, 
without  suit  or  disturbance  ;  and  that  the  said  J.  Sykes,  his  heirs,  &c.,  should  not 
nor  would,  at  any  time  or  times  during  the  term  of  getting  the  said  coal  in  the  said 
closes,  sufl'er  or  cause  to  be  suffered  or  made  any  road  or  roads,  drain,  or  drains,  in 
the  said  closes  of  land,  for  the  use  aTid  benefit  of  any  other  person  or  persons  other 
than  the  said  Joseph,  Matthew,  and  James  Jaggar,  their  executors,  &c.  In  witness 
whei'eof  &c.,  (executed  by  all  parties).  Averments  :  that,  after  the  making  of  the 
said  indenture,  and  aftei-  the  2nd  of  February,  1805,  the  said  Joseph,  Matthew,  and 
James  Jaggar  became  entitled  to  the  mines  of  coal  therein  mentioned,  for  the  teini 
and  interest  by  the  said  indenture  granted,  and  being  so  entitled,  they  entered 
generally  into  the  said  coal  mines,  veins,  and  seams  of  coal,  and  commenced  digging 
and  sinking  pits  for  getting  coals ;  that  they  did  win  and  get  in  a  workmanlike 
manner  before  the  expiration  of  the  said  term  of  twelve  years,  the  said  quantity  of 
six  acres  of  the  said  coal,  and  thereupon  they,  their  executors,  administratons,  and 
assigns,  became  entitled  to  win  and  get  all  the  coals  which  remained  to  be  gotten 
under  the  closes  in  the  indenture  mentioned,  paying  for  the  same  at  the  rate  of  701. 
per  annum  ;  that,  before  the  said  times  when  &c.,  the  said  Joseph  Jaggar  died,  where- 
upon Matthew  Jaggar  and  James  Jaggar  became  entitled  to  the  coal  mines  for 
the  I'esidue  of  the  said  term  ;  that  Matthew  Jaggar  died,  whereupon  James  Jaggar 
became  entitled  to  the  coal  mines  for  the  residue  of  the  said  term ;  that  James 
Jaggar  made  his  will,  and  thereby  devised  all  his  estate  in  the  said  coal  mines  to 
Robert  Jaggar,  James  Jaggar,  and  William  Jaggar,  whom  [61]  together  with  one 
John  Jaggar,  he  appointed  his  executors;  that  afterwards  James  Jaggar  died  ;  that 
Robert  Jaggai',  James  Jaggar,  and  William  Jaggar,  duly  proved  the  said  will,  and 
took  upon  themselves  the  burthen  of  the  execution  thereof,  and  then,  as  such  devisees 
and  executors  as  aforesaid,  elected  to  take  the  aforesaid  estate  or  interest  so  conveyed 
by  the  aforesaid  indenture  to  the  said  Joseph  Jaggar,  Matthew  Jaggar,  and  James 
Jaggar,  their  executors,  &c.,  as  aforesaid,  by  way  of  use,  under  and  by  virtue  of  the 
statute  for  transferring  uses  into  possession,  and  then  elected  that  the  said  indenture 
should  operate  and  enure  under  the  said  statute  ;  whereupon  the  said  Robert  Jaggar, 
James  Jaggar,  and  William  Jaggar,  as  such  devisees  and  executors,  became  entitled 
to  the  said  coal  mines  for  the  residue  of  the  said  term.  The  plea  then  alleged  the 
entry  of  the  plaintiffs,  under  colour  of  a  certain  chaiter  of  demise,  upon  the  said  coal 
mine  and  veins  of  coal ;  whereupon  the  defendants,  there  remaining  eighteen  acres 
of  the  said  coal  unwoiked  and  ungotten,  as  the  bailifls  and  servants  of  Robert  Jaggai', 
James  Jaggar,  and  Matthew  Jaggar,  devisees  and  executors  of  James  Jaggar,  and  by 
their  authority,  broke  and  enterecl  the  said  coal  mine  and  veins  of  coal,  in  which  &c., 
for  the  purpose  of  winning  and  taking  the  remainder  of  the  said  coal,  &c.,  qua;  sunt 
eadem,  &c. 

Special  demurrer,  assigning  for  causes  (amongst  others)  that  the  defendants  failed 
to  shew  any  title  to  or  interest  in  the  locus  in  quo  in  the  executoi's  of  James  Jaggar; 
that  it  did  not  appear  whether  the  said  Jo.seph  Jaggar,  Matthew  Jaggar,  and  James 
Jaggar,  elected  in  what  manner  the  deed  should  operate ;  that  the  alleged  election 
after  the  death  of  James  Jaggar,  that  the  deed  should  operate  under  the  Statute  of 
Uses,  was  inoperative ;  that  no  legal  estate,  but  a  matter  in  contract  at  most,  vested 
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in  the  grantees  under  the  deed,  after  the  six  acres  of  coal  were  gotten,  or  the  term 
of  twelve  years  had  expired.     Joinder  in  demurrer. 

[62]  Malins  argued  in  support  of  the  demurrer,  in  last  Trinity  Term  (June  5  and 
9).     The  instrument  set  out  in  the  plea  is  either  a  lease  for  twelve  years  or  for  the 
life  of  the  grantees,  if  it  operate  as  a  grant  at  common  law.     On  the  face  of  it,  it 
pui'ports  to  be  a  lease  for  twelve  years  only.     It  conveys  the  right  of  taking  coal  for 
that  period,  or  until  six  acres  are  exhausted.     If  it  be  treated  as  a  grant  at  common 
law,  it  is   in  respect  of  a  freehold  interest,  which  could  not  be  created  without  a 
limitation  to  the  grantees  and  their  heirs.     It  is  suggested  that  it  might  operate 
under  the  Statute  of  Uses,  and  so  not  be  subject  to  the  technical  rule  which  requires 
the  extent  of  interest  to  be  measured  out.     But  a  party  who  takes  under  the  statute 
must  elect  not  to  take  at  common  law  :  Miller  v.  Green  (8  Bing.  92).     The  question 
then  is,  whether,  under  all  the  circumstances,  the  instrument  is  to  be  treated  as  a  lease 
at  common  law,  or  under  the  Statute  of  Uses.     It  is  submitted  that  it  is  a  lease  at 
common  law.     Assuming,  however,  that  the  lessees  had  a  right  of   election   so   as 
to  make  it  operate  under  the  statute,  no  election  has  been  made  in  due  time.     The 
intention  was  to  grant  a  lease  for  twelve  years,  commencing  in  February,  180.5,  and 
the  plea  does  not  aver  that  the  lessees  continued  in  possession  after  the  year  1816, 
but  only  alleges,  that,  after  the  respective  deaths  of   each,  the  survivor   "became 
entitled  to  the  powers,  liberties,  privileges,  licence,  and  authority  aforesaid."  Conceding 
that,  when  a  deed  may  operate  either  at  common  law  or  under  the  Statute  of  Uses, 
the  grantee  has  a  right  to  choose  the  mode  of  operation  most  beneficial  to  himself, 
still  he  must  elect,  if  not  before  or  at  the  time  of  its  commencement,  at  least  before 
the  operation  of  the  instrument  is  determined.     This  deed  ceased  to  operate  upon 
the  death  of  James  Jaggar,  and  the  averment,  that  his  executors  elected  to  take  under 
the  Statute  of  Uses,  is  [63]  of  no  avail.     The  instrument  was  never  intended  to  have 
a  greater  operation  than  during  twelve  years.     There  is  no  reservation  of  rent  after 
the  expiration  of  twelve  years  and  the  "  habendum "  clearly  defines  that  period  as 
the  limit  of  the  interest  conveyed.     The  lessees  are  to  have  a  right  of  taking  six 
acres  of  coal  within  the  twelve  years,  or  of  continuing  in  possession  until  that  quantity 
should  be  gotten ;  but  if  the  six  acres  should  be  exhausted  within  the  twelve  years, 
then  the  lessees  are  to  continue  getting  the  coal,  paying  for  it  701.  an  acre.     Every 
lease,  whether  operating  at  common  law  or  under  the  Statute  of  Uses,  must  have  a 
certain  beginning  and  a  certain  end ;  but,  according  to  the  argument  on  the  other 
side,  this  lease  would  have  no  termination,  for,  so  long  as  a  particle  of  coal  remained, 
the  lessees   would  have  a  right  to  exhaust  it.     There   is  no  provision  binding  the 
lessees  to  work  the  mine,  and  the  defendant's  construction  would  render  the  lease  a 
freehold  grant  in  perpetuity.     But,  this  grant  being  general  in  its  terms,  the  instru- 
ment prima  facie  operates  at  common  law.     On  the  27th  of  September,  180-1,  the 
lessees  had  an  interesse  termini :   Co.  Litt.  46  b.  ;  that  is,  an  interest  co-extensive  with 
the  duration  of  the  lease,  which  gave  them  a  right  of  entry,  and  they  might  then 
have  elected  to  take  under  the  statute :  Heyward's  case  (2  Kep.  35  b.),  Miller  v.  Green 
(8  Bing.  92).      When  the  lessees  entered,  the  lease  took  effect  as  an  estate  at  common 
law  :  Bac.  Abr.  tit.  "Leases,"  (M.) ;  and  it  is  clear,  from  the  judgment  of  this  Court, 
in  Haujh  v.  Jaggar  (16  M.  &  W.  525),  that,  as  a  common  law  conveyance,  it  atibrds 
no  defence  to  the  action. 

Secondly,  even  if  this  instrument  did  operate  under  the  Statute  of  Uses,  it  could 
only  create  a  term  for  twelve  years,  or,  at  the  utmost,  during  the  lives  of  the  grantees. 
It  is  a  grant  of  an  incorporeal  hereditament,  and  therefore  requires  words  of  limita- 
tion in  order  to  give  effect  to  it.  [64]  In  Sanders  on  Uses,  vol.  1,  p.  122,  it  is  said 
to  be  settled  "  that  the  same  words  which  are  necessary  to  create  an  estate  in  fee 
upon  a  conveyance  at  common  law,  are  equally  necessary  upon  a  conveyance  to  uses 
since  the  statute."  It  is  true,  that,  as  to  the  mere  modification  of  the  estate,  a  slight 
variation  has  been  introduced  in  favour  of  intention  :  Sanders  on  Uses,  vol.  1,  p.  128  ; 
but,  with  respect  to  the  quantity  of  estate,  it  makes  no  difi'erence  whether  the 
instrument  operates  at  common  law  or  under  the  statute.  But,  assuming  that  the 
authorities  on  which  the  defendants  rely  (Hossee's  case  (Moore,  556),  and  Lord  Hale's 
note  to  the  passage  in  Co.  Litt.  42  a.),  shew  that  this  instrument  created  a  chattel 
interest,  it  ceased  when  the  six  acres  of  coal  were  gotten.  The  words,  "term  hereby 
granted,"  clearly  point  to  the  limitation  of  twelve  years.     The  general  rule  is,  that 
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where  there  is  any  inconsistency  between  the  "  habendum  "  and  the  premises,  the 
"habendmu  "  will  prevail,  and  settle  the  rights  of  the  parties. 

Cowling,  for  the  defendants.  The  document  will  not  bear  the  construction  con- 
tended for.  In  all  conveyances  the  "  habendum  "  is  unnecessary,  and,  if  inconsistent 
with  the  premises,  may  be  rejected  ;  Shep.  Touch.  76,  113.  Here  there  is  no  ambiguity 
in  the  premises.  The  deed  begins  by  stating  the  consideration,  which  is  "the  yearly 
rent  thereinafter  reserved."  'Ihat  is  not  a  rent  confined  to  twelve  years,  but  payable 
until  all  the  coal  is  exhausted.  Up  to  the  clause  respecting  the  4201.,  the  deed  is 
general  in  its  terms.  That  clause  is  a  particular  stipulation,  that  the  lessees  should 
pay  for  at  least  six  acres  of  coal,  at  701.  per  acre,  and  should  have  twelve  years  to 
get  it  in.  If  the  coal  was  not  worked  out  in  that  time,  the  lessees  are  to  go  on 
working  it  in  a  fair  and  workmanlike  manner.  It  was  necessary  to  fix  some  period, 
for  the  purpose  of  ascertaining  whether  the  quantitj'  of  six  acres  had  been  gotten 
[65]  or  not,  and  twelve  years  were  named  as  the  probable  time  required,  and  suitable 
for  taking  the  admeasurement.  Then  follows  the  clause,  that  when  the  six  acres  are 
gotten,  "the  business  of  getting  and  selling  coals  to  be  carried  on  as  afoi'esaid,"  until 
all  the  coals  are  gotten,  the  lessees  paying  the  yearly  rent  of  701.  The  phrase,  "  to 
be  carried  on  as  aforesaid,"  does  not  mean  "  to  be  carried  on  for  twelve  years,"  but 
it  has  reference  to  the  provision  in  the  former  part  of  the  deed,  namely,  that  the 
lessees  are  "to  dig  for,  sink  for,  and  get  the  same  coal  in  a  fair  and  workmanlike 
manner."  These  clauses  shew  the  real  meaning  of  the  parties,  which  was,  that  the 
lessees  should,  at  all  events,  pay  for  six  acres  of  coal,  and  that,  after  the  six  acres 
were  gotten,  they  were  to  go  on  working  the  mine  until  all  the  coal  was  exhausted. 
It  is  usual  in  coal  leases  to  reserve  a  fixed  rent,  whether  coal  be  gotten  or  not ;  and 
this  covenant  as  to  the  4201.  is  an  informal  one  of  that  description.  The  deed  uses 
the  word  "term,"  meaning,  perhaps,  a  term  of  twelve  years  at  all  events,  and  a 
further  terra  until  the  whole  coal  is  gotten.  It  is  objected,  that,  if  the  construction 
contended  for  be  correct,  there  would  l)e  no  certainty  as  to  the  ending  of  the  term. 
But  there  is  as  much  certainty  as  in  liossee's  case  (Moore,  556),  and  the  cases  mentioned 
by  Lord  Hale,  in  his  note  to  Co.  Litt.  42.  a.,  where  it  is  said,  "  But  feoffment  to  the 
use  of  A.  for  life,  remainder  to  the  use  of  B.,  his  executors  and  assigns,  till  ten  pounds, 
shall  be  levied  out  of  the  profits,  ruled  to  be  a  chattel."  The  passage  referred  to  in 
1  Sanders  on  Uses,  122,  only  shews,  that,  wherever  technical  words  are  I'equisite,  they 
must  be  used  whether  the  conveyance  operates  at  common  law  or  under  the  statute. 
But  where  no  technical  words  aie  required,  the  same  language  which  would,  under  a 
devise,  ci'eate  an  estate  at  common  law,  will  create  an  estate  under  the  Statute  of 
Uses.  A  devise  to  a  person  until  a  debt  be  [66]  paid,  is,  no  donbt,  uncertain  ;  but  it 
conveys  a  chattel  intei-est.  Here  there  is  a  sufficient  pecuniary  consideration  to 
raise  a  use. 

Then  as  to  the  question  of  election.  A  chattel  interest  might  pass  after  the 
expiration  of  the  twelve  years,  if  a  proper  election  were  made.  The  election  lies  with 
the  grantees,  or,  if  they  make  none,  with  their  representatives,  even  to  the  executors 
of  the  survivor :  Shep.  Touch.  83.  The  previous  general  entry  made  no  diffeience ; 
for  it  was  a  mere  entry  for  the  purpose  of  enjoying  the  land,  "not  for  declaring  what 
interest  the  parties  should  take  :  Haywanl's  case  (2  Rep.  35  a.).  It  is  true,  that,  in 
the  case  of  a  lease  at  common  law,  the  entry  of  the  lessee  converts  his  interesse 
termini  into  an  estate  ;  but  where  the  instrument  operates  under  the  Statute  of  Uses, 
an  entry  cannot  have  that  efl'ect,  for  the  estate  exists  before  entry  by  virtue  of  the 
statute.  If,  then,  the  general  entry  of  the  lessees  did  not  amount  to  an  election, 
there  is  nothing  to  prevent  the  election  of  the  executors.  Haywanl's  case  (2  Kep.  35  a.) 
is  an  authority  in  point. 

Malins  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  a  demurrer  to  an  amended  plea.  The  declaration 
complains  of  a  ti'espass  by  the  defendants,  in  entering  upon  a  coal  mine  of  the 
plaintiffs,  ancl  taking  the  coal  thereout.  The  fourth  plea  states,  that  one  J.  Sykes, 
being  seised  in  fee  of  the  closes  in  question  and  the  mines  under  the  same,  executed 
an  indenture,  which  is  set  out  verbatim  in  the  plea,  and  which  bears  date  the 
27th  of  September,  1804,  and  is  made  between  the  said  J.  Sykes  of  the  one  part,  and 
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Joseph  Jaggar,  Matthew  Jaggar,  and  James  Jaggar,  of  the  other  part.  This  [67] 
deed,  which  is  very  iaartificially  drawn,  witnesseth — [His  Lordship  stated  the  deed.] 
The  plea  then  goes  on  to  aver,  that,  by  virtue  of  this  indenture,  the  said  Joseph, 
Matthew,  and  James  Jaggar  became  entitled  to  the  mines  of  coal  therein  mentioned, 
of  which  the  coal  mentioned  in  the  declaration  is  parcel,  for  the  term  and  interest 
by  the  indenture  granted  ;  and  that,  being  so  entitled,  they  entered  generally  on 
the  said  mines  and  commenced  working  the  same,  and  before  the  end  of  twelve  years 
actually  won  and  got  six  acres  of  the  said  coal,  and  thereupon  became  entitled  to  win 
and  get  the  rest  of  the  said  coal,  paying  for  the  same  at  the  rate  of  701.  per  acre. 
The  plea  then  goes  on  to  state,  that  afterwards  the  said  Joseph  and  Matthew  died, 
leaving  the  said  James  the  survivor,  and  that  James  by  his  will  bequeathed  all  his 
estate  and  interest  in  the  said  mines  to  Robert  Jaggar,  James  Jaggar,  and  William 
Jaggar,  whom,  together  with  one  John  Jaggar,  he  appointed  his  executors  ;  that 
afterwards  the  said  James,  the  testator,  died  ;  and  that  his  will  was  afterwards  duly 
proved  by  the  said  Robert,  James,  and  William,  the  executors,  who  took  on  them- 
selves the  burthen  and  execution  of  the  said  will,  and  then,  as  such  devisees  and 
executors,  elected  to  take  the  estate  or  interest  granted  by  the  said  indenture  by  way 
of  use,  under  the  Statute  of  Uses,  and  then  elected  that  the  said  indenture  should 
operate  under  the  said  statute,  and  so  became  entitled  to  the  coal  which  remained 
ungotten.  The  plea  then  gives  colour  to  the  plaintifis,  and  justifies  the  entry,  &c., 
of  the  defendants,  as  bailifl's  of  the  devisees,  by  whose  commind  the  defendants 
entered  for  the  purpose  of  winning  and  taking  the  remaining  coal. 

To  this  plea  there  is  a  demurrer,  assigning  as  special  ground  of  demurrer  that  it 
does  not  appear  whether  the  said  Joseph  Jaggar,  Matthew  Jaggar,  and  James  Jaggar, 
named  in  the  indenture,  elected  in  what  manner  the  indenture  should  operate,  whether 
at  common  law  or  under  the  Statute  of  Uses. 

[68]  The  case  has  already  been  before  the  Couit  upon  a  former  demurrer,  and  the 
report  of  it  is  to  be  found  in  the  16  Meeson  &  Welsby,  525.  The  plea,  as  it  was  then 
framed,  contained  no  averment  of  any  election  to  treat  the  deed  as  operating  under 
the  Statute  of  Uses  and  not  as  a  common  law  conveyance ;  and  the  Court  then  gave 
judgment  for  the  plaintifis,  on  the  ground  that  the  indenture  amounted  to  a  demise 
for  twelve  years  only,  and  that,  even  assuming  the  subsequent  part  of  the  deed  to 
amount  to  a  grant  by  way  of  easement  of  the  right  to  get  the  rest  of  the  coal,  still 
that  was  a  grant  to  the  three  lessees,  without  any  words  of  inheritance,  and  so  became 
inoperative  on  the  death  of  James,  the  survivor.  It  was  then  argued,  on  the  part  of 
the  defendants,  that  the  deed  might,  as  an  instrument  to  take  efJect  under  the  Statute 
of  Uses,  operate  to  give  a  good  estate  to  the  executors  of  the  surviving  lessee,  till  the 
whole  of  the  coal  should  be  gotten.  But  it  appeared  to  us  clearly,  that  no  such  point 
could  be  made,  in  the  then  state  of  the  record,  inasmuch  as  there  was  no  averment 
that  the  lessees  had  elected  to  take  by  way  of  use,  which,  on  the  authorities  referred 
to  in  the  judgment  of  the  Court,  it  was  necessarj'  that  the  defendants  should  have 
done,  in  order  to  raise  such  a  defence.  We  therefore  gave  judgment  for  the  plaintiffs, 
but  at  the  same  time  permitted  the  defendants  to  amend  their  plea  in  this  respect,  in 
order  that  they  might,  if  so  advised,  raise  this  defence,  by  shewing  that  the  parties 
had  in  fact  elected  to  take  under  the  statute.  The  plea  was  thereupon  amended  by 
introducing  the  averment,  which  we  have  already  referred  to,  that  the  devisees  of 
James  Jaggar  elected  to  treat  the  deed  as  operating  under  the  Statute  of  Uses ;  and 
what  we  now  have  to  decide  is,  whether  this  averment  entitles  the  defendants  to  our 
judgment.     We  are  all  clearly  of  opinion  that  it  does  not. 

We  will  assume  (for  the  purpose,  at  all  events,  of  the  present  argument),  that  a 
bargain  and  sale  for  a  valuable  consi-[69]-deration  to  three  persons,  their  executors 
and  administrators,  of  the  right  to  take  the  coal  under  certain  closes  of  land,  would 
be  good  by  way  of  use  to  give  to  the  bargainees,  their  executors  and  administratoi's, 
the  right  to  enter  on  the  mine  and  take  the  coal  till  it  should  all  have  been  gotten. 
The  former  case,  however,  decided  that  the  grant  in  the  indenture  in  question,  even 
if  it  could  be  construed  as  a  bargain  and  sale  by  way  of  use,  certainly  might  also  be 
taken  as  a  common  law  grant,  and  that,  in  order  to  make  it  operate  under  the  Statute 
of  Uses,  an  election  to  that  effect  must  have  been  made  ;  and  we  think  that  such  an 
election,  to  be  valid,  must  have  been  made,  not  by  the  executors,  but  by  the  parties 
themselves,  or  the  survivors  or  survivor  of  them.  The  reason  of  this  is,  that,  after 
the  death  of  the  survivor,  all  interest  (treating  the  deed  as  a  grant  at  common  law) 
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was  at  an  end.  The  election  must  be  made  while  there  is  the  power  of  making  a 
choice;  and  this  cannot  be  done  where  one  of  the  two  things,  between  which  the 
choice  is  to  be  made,  has  become  impossible.  It  is  idle  to  say,  that  the  executors  of 
the  survivor  elected  to  take  under  the  statute.  They  had  no  choice  to  make.  They 
could  not  take  otherwise  ;  and,  if  they  took  at  all,  it  could  only  be  because  the  lessees 
tnider  whom  they  derive  title,  and  who  had  a  choice  to  take  in  either  of  two  modes, 
had  exercised  it  so  as  to  give  a  right  to  their  executors,  without  any  election  what- 
ever on  their  pait. 

It  becomes  unneces.sary,  therefore,  to  consider  the  further  question,  whether  such 
a  grant  as  this  would  have  been  good  under  the  Statute  of  Uses,  so  as  to  justify  the 
entry  of  the  defendants  on  the  mines  in  question.  It  may,  however,  well  be  doubted, 
whether  the  authorities  referred  to  by  Mr.  Cowling  {Eossee'.s  case  (Moore,  556)  and 
Lord  Hale's  note  to  Co.  Litt.  42  a.)  warrant  the  conclusion,  that  [70]  where,  under 
such  a  grant  as  that  now  before  us,  the  original  lessees  have  discontinued  working, 
their  executors  can,  after  any  lapse  of  time,  again  enter  as  if  they  were  termors  till 
the  whole  coal  has  been  gotten. 

We  do  not,  however,  proceed  on  this  latter  ground,  but  on  the  principle,  that, 
without  an  election,  the  deed  must  be  taken  to  have  operated  as  a  grant  at  common 
law,  and  that  no  election  could  be  valid  which  was  not  made  in  the  lifetime  of  James 
Jaggai',  the  surviving  lessee.     Our  judgment  must,  therefore,  be  for  the  plaintiffs. (a) 

Judgment  for  the  plaintiffs. 


[71]  The  Attorney-General  v.  Shillibeer.  Nov.  24,  2.5, 1848. — The  74th  sect, 
of  2  &  3  Will.  4,  c.  1 20,  requires  every  licensed  postmaster  to  insert  in  the  Excise- 
office  Weekly  Account  rendered  by  him  to  the  Excise,  certain  particulars  of  each 
respective  letting  of  horses  to  hire  by  him  during  that  week ;  and,  in  case  of 
neglect  to  insert  such  particulars  in  the  Weekly  Account  rendered  by  him, 
subjects  him  to  a  penalty.  A  count  in  an  information  framed  upon  that  section, 
after  stating  that  the  defendant  was  a  licensed  post-master,  and  that  he  had  had 
delivered  to  him  certain  blank  forms  of  Excise-olfice  Weekly  Accounts,  and  that 
he  had  let  to  hire  certain  horses,  upon  which  letting  to  hire  certain  duties  became 
payable,  stated  that  the  defendant  did  not  nor  would  at  any  time  truly  insert  in 
the  weekly  account  by  him  then  made  and  rendered,  as  required  by  the  statute, 
the  particulars  of  such  letting  for  hire ;  but,  on  the  contrary,  that  he  neglected 
to  insert  in  his  said  weekly  account  so  by  him  made  and  rendered  as  aforesaid, 
each  of  the  particulars  of  such  letting  to  hire,  as  required  by  the  statute,  contrary 
to  the  form  of  the  statute  &c.  : — Held  bad  in  arrest  of  judgment,  it  being  con- 
sistent with  the  count  that  the  defendant  had  not  ever  rendered  any  weekly 
account  whatever.  So  also  a  count  similar  to  the  preceding  one,  for  several 
omissions,  which  stated  that  the  defendant  did  not  insert  in  any  weekly  account, 
was  held  bad,  for  the  same  reason. — The  81st  section  inflicts  a  penalty  on  every 
licensed  postmaster  who  shall  wilfully  conceal  the  letting  of  any  horse  for  hire, 
or  who  shall  make  or  render  any  false  or  fraudulent  account  concerning  duties 
payable  by  him  in  respect  of  such  letting  to  hire,  or  who  shall  be  guilty  of  any 
other  fraudulent  contrivance  whatsoever,  with  intent  to  defraud  the  Crown  of 
the  post-horse  duties  : — Held,  that  the  latter  part  of  the  clause  applied  to  all  the 
antecedents,  and  that  a  count  in  an  information  for  rendering  a  false  and  fraudulent 
weekly  account  of  duties,  which  did  not  contain  any  averment  that  the  defendant 

(a)  His  Lordship  added,  that  the  former  case,  as  reported  in  16  M.  &  W., 
contained  two  or  three,  probably  mere  errors  of  the  press,  by  which  the  judgment 
of  the  Court,  in  one  particular,  was  rendered  unintelligible.  At  the  bottom  of  page 
540,  the  expression  which,  in  the  manuscript  of  Parke,  B.,  was  "These  words  would 
give  a  chattel  interest  only,"  is  in  the  report,  "These  words  would  convey  that 
interest  only."  And  though  some  attempt  had  been  made,  by  altering  the  rest  of 
the  paragraph,  to  make  it  sense,  it  had  not,  however,  succeeded  in  that,  but  had 
entirely  altered  the  meaning  which  the  judgment  of  the  Court  was  intended  to 
convey.     [See,  however,  the  List  of  Errata,  16  M.  &  W.  p.  x.] 
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reudered  it  with  iuteut  to  defraud  the  Crown  of  the  duties,  was  bad  in  arrest  of 
judgment. 

[S.  C.  18  L.  J.  Ex.  481.] 

Information  for  the  recovery  of  certain  penalties  under  the  2  &  3  Will,  i,  c.  120 
and  6  &  7  Will.  4,  c.  45.  The  information  contained  six  counts,  the  two  first  of  which 
were  framed  upon  the  74th  section  of  the  2  &  3  Will.  4,  c.  120.  The  first  count 
stated,  that  the  defendant,  before  and  at  the  respective  times  of  the  committing  the 
several  oB'ences  in  this  information  mentioned,  was  a  licensed  postmaster,  to  wit,  at 
Westminster  in  the  said  county  of  Middlesex,  and  had  had  delivered  to  him  by  the 
proper  officer  of  Excise  in  that  behalf  certain  blank  forms  of  Excise-ofhce  Weekly 
Accounts,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  for 
the  purpose  of  inserting  therein  the  several  particulars  relating  to  the  horses  which 
might  be  let  for  hire  by  the  said  defendant,  so  being  such  licensed  postmaster  as 
aforesaid,  as  in  and  by  the  act  of  Parliament  in  such  case  made  and  provided  was  and 
is  in  that  behalf  directed  ;  and  that  the  .said  defendant,  so  being  such  licensed  post- 
master as  aforesaid,  and  so  having  had  delivered  to  him  such  blank  forms  of  Excise- 
ofiice  Weekly  Accounts  as  aforesaid,  he  the  said  defendant,  after  the  1st  day  of 
February,  in  the  year  of  our  Lord  1833,  and  before  the  day  of  exhibiting  [72]  this 
information,  to  wit,  on  the  17th  day  of  June,  in  the  year  of  our  Lord  1846,  to  wit,  at 
Westminster  in  the  said  county,  did  let  for  hire  divers,  to  wit,  two  horses,  in  respect 
of  which  said  horses  upon  such  letting  for  hire  as  aforesaid  certain  duties  of  Excise 
then  and  there  became  and  were  due  and  payable  from  the  said  defendant,  so  being 
such  licensed  postmaster  as  aforesaid  ;  yet  the  said  defendant  did  not  nor  would  at 
any  time  truly  insert  or  set  forth  in  the  Excise-office  Weekly  Account,  by  him  then 
and  thei'c  made  and  rendered,  as  required  by  the  act  of  Pailiament  in  that  behalf,  the 
day  of  the  month,  the  month,  and  year,  on  which  the  said  horses  were  so  let  for  hire 
as  aforesaid,  and  the  amount  of  the  said  duty  payable  for  and  in  respect  of  such  horses 
upon  such  letting  for  hire  as  aforesaid,  and  the  several  particulais  applicalile  to  such 
letting  for  hire,  as  required  by  the  statute  in  such  case  made  and  pro\ided  ;  but  on 
the  contrary  thereof,  then  and  there  wholly  neglected  and  omitted  to  insert  in  his 
said  Excise-office  Weekly  Account,  so  by  him  made  and  rendered  as  aforesaid,  each 
and  every  of  the  particulars  applicable  to  such  letting  to  hire  required  by  the  statute 
in  that  case  made  and  provided,  contrary  to  the  form  of  the  statute  in  that  case  made 
and  provided  ;  whereby  i^c.  the  defendant  hath  forfeited  201. 

The  second  count  was  also  framed  upon  the  same  section,  and  charged  the  defen- 
dant with  neglecting  to  make  an  entry  in  Excise-office  Weekly  Accounts  of  horses  let 
for  hire  on  several  other  days.  This  count,  after  containing  a  preliminary  statement, 
that  the  defendant  being  such  licensed  postmaster,  and  having  had  such  blank  forms 
of  weekly  accounts  delivered  to  him,  on  &c.  and  on  divers  other  days,  to  wit,  100 
days,  did  let  two  horses,  in  respect  of  each  of  which  lettings  certain  duties  of  Excise 
became  payable,  proceeded  :  "  Yet  the  defendant  did  not  nor  would  at  any  time  truly 
insert  or  set  forth  in  any  of  the  Excise-office  Weekly  Accounts  by  him  made  and 
rendered  as  re-[73]-quired  by  the  act  of  Parliament  in  that  case  made"  &c.,  the 
particulars  as  required  by  the  act;  "but  on  the  contrary  thereof,  then  and  there 
wholly  neglected  and  omitted  to  insert  in  any  such  Excise-office  Weekly  Accounts  so 
made  and  rendered  as  aforesaid,  any  of  the  particulars"  &c.,  as  required  by  the 
statute  &c. 

The  third  and  three  following  counts  were  framed  upon  the  81st  section,  and  were 
for  rendering  false  weekly  accounts  of  duties  payable  on  ditlerent  hirings. 

The  third  count  stated,  that  the  defendant,  so  being  such  licensed  postmaster  as 
aforesaid,  and  so  having  had  delivered  to  him  by  the  proper  officer  of  Excise  in  that 
behalf  such  blank  forms  of  Excise-office  AVeekly  Accounts  as  aforesaid,  he  the  defendant, 
after  the  said  1st  day  of  February,  1833,  and  before  the  day  of  exhibiting  this 
information,  to  wit,  on  &c.,  at  &c.,  did  make  and  render  to  the  proper  officer  of  Excise 
in  that  behalf  a  certain  account  touching  and  concerning  the  duties  payable  by  him 
the  said  defendant,  as  such  licensed  postmaster  as  aforesaid,  for  and  in  respect  of 
horses  let  for  hire  by  him  the  said  defendant,  on  &c.,  such  last-mentioned  account  then 
and  there  being  a  false  and  fraudulent  account  touching  and  concerning  the  said  last- 
mentioned  duties  so  payable  by  him  the  said  defendant,  as  last  aforesaid,  in  this,  to 
wit,  that  the  sum  of  6s."  was  inserted  and  set  forth  in  the  said  account  so  made  and 
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rendered  by  the  said  defendant,  as  such  licensed  postmaster  as  aforesaid,  as  and  for 
the  duty  payable  by  him  in  respect  of  divers  horses,  to  wit  &c.,  let  for  hire  by  him 
on  a  certain  day,  &c.,  at  &c. ;  whereas,  in  truth  and  in  fact,  the  duty  payable  in  respect 
of  the  said  last-mentioned  horses  so  let  for  hire  as  last  aforesaid,  amounted  to  a  much 
larger  sum  than  the  said  sum  of  6s.,  to  wit  &c.,  contrary  to  the  form  of  the  statute  in 
such  case  made  &c.  ;  whereby  &c.,  the  defendant  hath  forfeited  501.  The  other  three 
counts,  which  were  substantially  in  the  same  form,  were  for  rendering  false  accounts 
of  horses  let  for  [74]  hire  at  other  times.  The  defendant  pleaded  not  guilty,  upon 
which  issue  was  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Trinity 
Term,  it  appeared  that  the  defendant  let  out  mourning  coaches  and  hearses  with 
horses,  and  that  he  also  carried  on  the  business  of  an  undertaker,  and  furnished 
funerals  by  contract  for  a  gross  sum  ;  and  that  three  of  the  charges  of  false  entries, 
which  were  applicable  to  the  three  last  counts,  were  of  the  latter  character.  It  was 
contended,  on  the  part  of  the  defendant,  that  such  a  case  was  not  a  letting  to  hire  or 
hiring  within  the  meaning  of  the  statute.  The  Lord  Chief  Baron,  however,  was  of 
a  different  opinion.  Under  his  Lordship's  direction  a  verdict  was  found  for  the  Crown 
upon  each  of  the  counts  of  the  information. 

On  a  preceding  day  of  the  present  term,  (Nov.  11,)  Lush  obtained  a  rule  nisi  to 
arrest  the  judgment  on  all  or  any  of  the  counts,  or  for  a  new  trial  on  the  ground  of 
misdirection.  He  cited  liadfurd  v.  M'hitoih  (3  T.  R.  632),  Serjeaunt  v.  Tilbury  (16  East, 
416),  4  Geo.  4,  c.  62,  s  40,  Douse  v.  Everard  (2  Moore,  737)'. 

The  Attorney-General,  Watson,  and  J.  Wilde,  (the  Solicitor-General  and  Sir 
F.  Thesiger  with  them),  now  shewed  cause.  The  objection  which  has  been  raised  by 
the  defendant  to  the  two  first  counts,  which  are  framed  upon  the  74th  section  of  the 
2  &  3  Will.  4,  0.  I20,{d)  is,  that  they  [75]  contain  no  averment  that  the  returns  were 

(f^)  Sect.  73  enacts,  "  that  the  Commissioners  of  Stamps,  or  their  officer,  at  the 
time  of  issuing  any  license  to  any  postmaster,  shall  deliver  to  such  postmaster  papers 
intituled  'Stamp  Office  Weekly  Account,'  which  shall  be  adapted  for  the  insertion  of 
the  following  particulars  relating  to  the  horses  which  ma}'  be  let  for  hire,  (that  is  to 
say),  the  day  of  the  month,  the  month  and  the  year  of  such  letting  for  hire,  the  names 
of  the  towns  or  places  from  which  and  to  which,  or  from  which  and  to  which  and 
back  again,  such  horses  shall  be  hired  to  go,  according  as  the  hiring  may  be,  the 
number  of  every  carriage  required  by  this  act  to  be  numbered,  the  christian  name  and 
surname  of  every  postilion  or  driver  employed,  the  amount  of  the  sum  charged  for  or 
in  respect  of  every  letting  for  hire,  the  number  of  horses  let  for  hire,  the  number  of 
days  and  the  number  of  miles  for  which  such  horses  shall  be  let  for  hire,  and  the 
amount  of  the  duty  payable  for  and  in  respect  of  every  such  letting  for  hire,  as  the 
case  may  be  or  shall  require,  according  to  the  following  form,  or  such  other  form  as 
the  said  Commissioners  shall  judge  convenient  for  keeping  such  account."  Then  the 
form  is  given,  headed  "Stamp  Office  Weekly  Account." 

Sect.  74  enacts,  "  that  every  licensed  postmaster  shall  truly  insert  and  set  forth  in 
such  his  Stamp  Office  Weekly  Account,  the  several  particulars  following,  (that  is  to 
say),  the  day  of  the  month,  the  month,  and  year,  on  which  every  horse  let  for  hire 
by  him  shall  be  let  for  hire,  and  from  and  to  what  place,  or  from  and  to  what  place 
and  back  again,  every  such  horse  shall  be  hired  to  go,  the  number  of  every  carriage 
(which  by  this  act  is  required  to  be  numbered)  which  shall  be  furnished  with  any  .such 
horse,  the  christian  name  and  surname  of  every  postilion  or  driver  employed  with 
every  such  horse,  the  amount  of  the  sum  charged  for  the  hire  or  use  of  every  such 
horse,  where,  in  any  case  allowed  by  this  act,  the  postmaster  shall  elect  to  pay  one 
fifth  thereof  for  the  duty  of  such  letting,  the  time  for  which  the  same  shall  be  let  for 
hire  or  used,  the  number  of  horses  so  let  for  hire,  and,  where  the  distance  shall  be 
ascertained,  the  number  of  miles  within  which  the  same  shall  be  hired  to  go,  or  to  go 
and  return,  or  such  of  the  several  particulars  aforesaid  as  shall  be  applicable  to  each 
respective  letting  for  hire,  and  in  all  cases  the  amount  of  the  duty  payable  for  and  in 
respect  of  every  hoise  upon  every  such  letting  for  hire  or  using;  and  whenever  such 
licensed  postmaster  shall  let  any  horse  for  hire  for  twenty-eight  successive  days,  or 
more,  he  shall  insert  and  set  foi-th  in  such  his  Stamp  Office  Weekly  Account,  the 
several  particulars  following,  (that  is  to  say),  the  number  of  horses  so  let  for  hire,  the 
day  of  the  month,  the  month,  and  year,  on  which  such  hiring  shall  commence,  the 
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omitted  in  the  proper  weekly  account  for  that  week  during  which  the  [76]  lettings  to 
hire  were  made  by  the  defendant ;  and  that,  upon  the  face  of  these  two  counts,  it 
does  not  necessarily  follow  that  the  defendant  ever  rendered  any  weekly  account  of 
those  weeks  in  which  the  particular  lettings  to  hire  of  horses  ought  to  have  been 
inserted.  The  objection  is  based  upon  the  assumption  that  the  Excise-office  Weekly 
Account  is  to  be  rendered  weekly  to  the  Excise,  and  ought  to  contain  the  lettings  of 
the  week.  That  assumption  is  founded  on  the  position  of  the  73rd  section,  which 
takes  precedence  of  the  74th ;  but  the  term  "  Weekly  Account "  is  merely  the  name 
which  is  given  by  the  legislature  to  the  paper.  The  second  count  at  all  events  can 
be  sustained  after  verdict,  although  it  might  be  bad  on  special  demurrer ;  for  it  is 
there  stated,  that  the  defendant  [77]  did  not  insert  the  letting  to  hire  in  any  weekly 
account.  The  count  states  that  the  defendant  has  rendered  weekly  accounts,  and  that 
he  has  omitted  to  make  the  insertions  in  those  accounts  as  required  by  the  statute. 
[Alderson,  B.  The  74th  section  does  not  give  a  penalty  for  not  rendering  an  account, 
but  for  not  inserting  certain  particulars  in  the  account  which  is  rendered.  Another 
section  of  the  act,  the  77th,  provides  for  the  former  of  these  cases;  and  it  is  not 
possible  to  found  these  two  first  counts  upon  the  latter  section.]  Upon  this  point 
they  cited  the  cases  of  The  Atlurney-Genenil  v.  Vew  Llette  (10  Price,  18),  and  The 
Attorney-General  v.  Rattenhuri/  (9  Price,  397),  to  shew  the  light  in  which  the  Courts 
had  viewed  informations  raised  after  verdict. 

The  second  objection,  raised  to  the  third  and  subsequent  counts,  is,  that  those 
counts  do  not  contain  any  allegation  that  a  false  and  fraudulent  return  was  made  with 
intent  to  defraud  her  Majesty  or  some  other  person  of  the  duties.  [Parke,  B.  The 
question  is,  whether  the  words  in  the  81st  section  "  with  intent  or  design  to  defraud 
his  Majesty  or  any  person,"  refer  to  all  the  antecedents  or  onlj'  to  the  last]  It  is 
submitted  that  they  refer  to  the  last  only.  That  clause  was  not  meant  to  override 
the  whole  preceding  part  of  the  section.  The  legislature  contemplated  three  distinct 
classes  of  cases:  viz.,',  first,  the  wilfully  concealing  the  letting  of  a  horse  for  hire; 
secondly,  the  making  or  rendering  a  false  account ;  and,  thirdly,  the  being  guilty  of 
any  fraudulent  contrivance  with  intent  to  defraud  the  Crown.      The  words  of  the 

number  of  every  carriage  by  this  act  required  to  be  numbered,  which  shall  be  furnished 
therewith,  the  christian  name  and  surname  of  every  postilion  or  driver  employed 
with  every  such  horse,  the  time  for  which  the  same  shall  be  hired,  and  the  name  and 
place  of  abode  of  the  person  hiring  the  same ;  and  such  postmaster  shall  also  insert 
in  every  such  account,  a  memorandum  or  notice  of  every  horse  which  shall  have  been 
let  for  hire  by  him  for  twenty-eight  successive  days,  or  more,  and  which,  since  the 
date  of  his  last  account,  shall  have  been  given  up  and  returned  to  him  by  the  hirer 
before  the  expiration  of  the  time  for  which  such  horse  shall  have  been  let  for  hire,  and 
the  day  of  the  month  on  which  the  same  shall  have  been  so  given  up  and  returned, 
and  also,  the  amount  of  the  duty  payable  in  respect  of  the  time  during  which  every 
such  horse  shall  have  been  under  the  direction  of  the  person  hiring  the  same,  by 
virtue  of  such  letting  for  hire  as  aforesaid  ;  and  in  case  of  the  neglect  or  omission  of 
any  licensed  postmaster  to  insert  in  any  such  Stamp  Office  Weekly  Account  the 
particulars  hereinbefore  respectively  mentioned,  or  any  of  them,  applicable  to  each 
respective  letting  for  hire,  he  shall  for  every  such  neglect  or  omission  forfeit  twenty 
pounds." 

Sect.  77  inflicts  a  penalty  of  201.  on  the  postmaster,  on  default  of  his  delivering 
his  account,  in  pursuance  of  a  notice  to  be  given  to  him  under  that  section. 

Sect.  81  enacts,  that  every  licensed  postmaster,  who  shall  wilfully  conceal  the 
letting  of  any  horse  for  hire,  or  who  shall  make  or  render  any  false  or  fraudulent 
account  touching  or  concerning  the  duties  payable  by  him  upon  or  in  respect  of  horses 
let  for  hire,  or  who  shall  be  guilty  of  any  other  fraudulent  contrivance,  device,  or 
pretence  whatsoever,  with  intent  or  design  to  defraud  his  Majesty,  or  any  person,  of 
any  of  the  duties  imposed  by  this  act,  for  or  in  respect  of  horses  let  for  hire,  shall 
forfeit  fifty  pounds.  And  it  shall  be  lawful  for  the  Commissioners  of  Stamps,  if  they 
shall  so  think  fit,  after  judgment  obtained  against  the  offender,  to  refuse  to  grant  any 
fresh  license  to  any  such  offender  in  future. 

By  the  6  &  7  Will.  4,  c.  45,  the  powers,  &c.,  of  the  preceding  act  are  to  be  executed 
by  the  Commissioners  of  Excise,  and  the  powers  of  the  Excise  Acts  are  to  be  of  full 
force  for  collecting  the  duties  transferred. 
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section  are,  that  every  licensed  postmaster  who  shall  do  this,  or  who  shall  do  so  and 
so,  or  who  shall  be  guilty  &c.,  shall  be  within  the  penalty  of  the  clause.  The  words 
"false  and  fraudulent"  can  only  mean  a  fraudulent  account  as  regards  the  Crown. 
Each  of  the  first  two  [78]  classes  of  cases  imports  a  fraudulent  intent  as  against  the 
Crown.  [Pollock,  C.  B.  The  difficulty  that  arises  upon  such  a  construction  is,  that 
cases  might  be  supposed  where  the  letting  of  a  horse  might  be  wilfully  concealed  by 
a  person  without  any  intent  to  defraud  the  Crown.  The  concealment  might  be  efTected 
for  the  purpose  of  deceiving  and  defrauding  an  absent  partner.  Such  a  case  would 
clearly  not  be  within  the  clause.  Suppose  the  postmaster  makes  out  a  fraudulent 
account  of  what  he  owes  to  the  Crown,  for  the  purpose  of  deceiving  his  creditors,  that 
would  not  be  within  the  meaning  of  the  act ;  and  yet,  upon  the  assumed  interpreta- 
tion of  the  clause,  it  would.  The  words  are  "  make  or  render,"  and  not  "  make  and 
render."  It  would,  therefore,  be  sufficient  if  the  account  were  so  made  without  being 
rendered.  Aklerson,  B.  Why  should  we  reject  the  clear  words  of  the  statute  ? 
Parke,  B.  If  those  words  had  been  omitted  in  the  statute,  I  should  have  had  little 
difficulty  in  saying  that  they  would  have  been  implied.]  Upon  this  branch  of  the 
argument,  they  cited  The  Allomaj-Gcneral  v.  Lockwood  (10  M.  &  W.  464)  and  the 
3  &  4  Vict.  c.  49,  s.  43. 

Jjush,  in  support  of  the  rule,  was  desired  by  the  Court  to  confine  his  argument  to 
the  objection  raised  to  the  four  last  counts. (i)  [Parke,  B.  The  doubt  the  Court 
entertains  with  respect  to'  the  third  and  following  counts  is,  whether  after  verdict  it 
is  not  necessaiily  to  be  implied  that  the  acts  were  done  with  intent  to  defraud  the 
Crown.]  Under  the  81st  section,  a  specific  fraudulent  intent  is  the  essence  of  the 
oll'ence.  Now  the  whole  of  the  allegations  in  these  counts  may  be  admitted  to  be 
true,  and  yet  the  defendant  may  have  been  guilty  of  no  oftence  within  the  statute. 
The  account  may  be  false  and  fraudulent,  and  yet  he  may  [79]  have  rendered  it 
innocently.  But  supposing  the  defendant  to  have  been  guilty  of  a  fraud,  he  may  have 
made  the  account  without  any  intent  to  defraud  the  Queen  or  any  person  of  the 
duties,  but  with  intent  to  deceive  his  creditors.  It  might  afterwards  be  innocently 
rendered,  though  fraudulently  made.  The  proper  duties  may  still  have  been  paid  by 
him.     [He  was  then  stopped  by  the  Court.] 

Pollock,  C.  B.  As  we  are  all  of  opinion  that  the  rule  to  arrest  the  judgment 
must  be  made  absolute,  it  becomes  unnecesssary  to  give  any  opinion  upon  the  other 
question.  We  are  of  opinion  that  the  first  and  second  counts  are  bad,  and  for  the 
same  reason  ;  for  it  is  quite  consistent  with  every  allegation  they  contain,  that  the 
defendant  might  not  have  rendered  any  account  whatever. 

The  third  count  alleges,  that  the  defendant  "  then  and  thei'e  did  make  and  render 
a  certain  account,  being  a  false  and  fraudulent  account  touching  and  concerning  the 
said  last-mentioned  duties  so  payable  by  him  ; "  but  it  omits  to  allege  that  it  was  made 
and  rendered  by  him  with  intent  to  defraud  the  Crown.  Now  the  Slst  section,  upon 
which  the  question  turns,  enacts,  that  "  every  licensed  postmaster,  who  shall  wilfully 
conceal  the  letting  of  any  horse  for  hire,  or  who  shall  make  or  render  any  false  or 
fraudulent  account  touebing  or  concerning  the  duties  payable  by  him  upon  or  in  respect 
of  horses  let  for  hire,  or  who  shall  be  guilty  of  any  other  fraudulent  contrivance,  device, 
or  pretence  whatsoever,  with  intent  or  design  to  defraud  his  Majesty  or  any  person 
of  the  duties  imposed  by  this  act  for  or  in  respect  of  horses  let  for  hire,"  shall  forfeit 
the  sum  of  501.  It  appears  to  us,  that  the  true  construction  of  this  clause  is,  that 
the  intent  and  design  to  defraud  the  Crown,  or  some  person  claiming  under  the  Crown, 
that  is,  to  defraud  some  one  of  the  duties  payable  under  the  statute,  is  the  essence  of 
the  oftence  against  which  the  statute  provides.  The  information,  therefore,  should 
have  alleged,  that  the  act  [80]  done  was  done  with  that  intent.  It  certainly  would 
not  be  difficult  to  put  cases,  neither-  of  a  violent  nor  impr-obable  nature,  in  which  a 
false  and  fraudulent  return  might  be  made,  or  the  letting  of  a  horse  for  hire  might  be 
wilfully  concealed,  without  any  intent  to  defraud  the  Crown.  These  are  two  of  the 
matter-s  mentioned  in  the  Slst  section,  and  without  the  intent  to  defr-aud  the  Crown 
the  penalty  of  this  clause  would  clearly  not  apply.  Thus,  for  instance,  the  concealing 
of  the  letting  a  horse  for  hire  might  occur  under  a  variety  of  circumstances,  without 
that  intent.     The  hiring  might  be  concealed  from  a  partner,  or  a  rival  in  trade,  or  for 

{b)  Upon  the  question  of  misdirection  little  discussion  took  place,  and  the  Court 
gave  no  opinion  upon  the  point. 
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the  puipose  of  preventing  the  route  of  a  party  from  being  guessed.  There  are  various 
circumstances  under  which  the  letting  might  be  concealed  ;  and  as  it  appears  to  be 
necessary,  in  order  to  make  the  act  a  penal  offence  within  this  statute,  that  it  should 
be  done  with  the  intent  of  defrauding  the  Crown,  or  some  person  entitled  to  the  duty, 
the  information  ought  so  to  charge  the  commission  of  the  act.  The  same  observations 
would  apply  to  the  other  branch  of  the  clause  :  "who  shall  make  or  render  any  false 
or  fraudulent  account."  A  false  and  fraudulent  account  might  be  made  for  various 
purposes  :  as,  for  instance,  to  deceive  the  party's  creditors,  or  to  cheat  a  partner :  and 
if  made  with  that  intent,  I  think  that  it  clearly  would  not  be  within  the  scope  of  this 
act  of  Parliament.  What,  then,  is  the  essence  of  the  offence?  It  is  not  the  mere 
doing  of  the  act,  but  the  doing  it  with  this  intent.  That  being  the  essence  of  the 
offence,  it  ought  to  be  so  charged  in  the  information.  The  third  and  following  counts 
of  the  information  do  not  charge  the  act  to  have  been  done  with  this  intent,  and 
consequently  they  are  bad.  For  these  reasons  I  am  of  opinion  that  the  rule  to  arrest 
the  judgment  ought  to  be  made  absolute. 

Parke,  B.  I  am  of  the  same  opinion  with  the  Lord  Chief  Baron.  The  first  count 
is  bad,  for  it  contains  no  [81]  averment  that  the  defendant  omitted  the  entry  in  the 
proper  weekly  account.  It  is  quite  consistent  with  every  allegation  in  the  first  count, 
that  he  may  not  have  rendered  any  weekly  account  whatevei'.  The  first  count,  there- 
fore, is  bad.  With  regard  to  the  second  count,  the  same  objection  applies.  It  is  also 
consistent  with  every  allegation  contained  in  that  count,  that  though  the  defendant 
did  not  make  the  required  entry  in  any  account  rendered  to  the  Excise-office,  he  may 
have  made  it  in  a  proper  weekly  account,  which,  from  some  accident  or  otherwise, 
was  not  rendered.  The  second  count,  therefore,  may  be  perfectly  true,  and  yet  no 
ofl'euce  may  have  been  committed,  so  as  to  render  the  defendant  liable  to  the  penalty 
of  201.,  by  virtue  of  the  provisions  of  the  74th  section  of  the  act. 

With  respect  to  the  third  count,  the  question  depends  entirely  upon  the  true  con- 
struction of  the  8lst  section,  and  the  only  question  is,  whether  the  words  "  with  intent 
or  design  to  defraud,"  &c.,  are  to  be  referred  to  the  next  immediate  antecedent,  or  to 
all  the  antecedents;  the  true  rule  of  construction  being,  that  the  Court  shall  put  such 
an  interpretation  on  the  statute  as  accords  with  the  plain  and  apparent  meaning  of 
the  terms  which  the  legislature  has  used.  In  some  of  the  cases  which  were  quoted 
by  the  learned  counsel  on  the  part  of  the  Crown,  it  is  clear  that  the  legislature  intended 
to  prohibit  each  act,  without  the  necessity  of  calling  in  aid  the  words  at  the  conclusion 
of  the  clause.  It  is  unnecessary  to  advert  particularly  to  those  cases,  the  sole  question 
here  being,  whether  the  words  "  with  intent  and  design  to  defraud  his  Majesty,"  are 
to  be  referred  to  the  first,  second,  and  third  antecedents,  or  to  the  third  only.  The 
Lord  Chief  Baron  has  put  cases  in  which,  if  the  two  antecedents  were  to  be  construed 
according  to  the  proper  meaning  of  the  woi'ds,  they  would  embrace  cases  evidently 
not  within  the  intention  of  the  legislature.  I  have  already  stated,  that  if  these  words 
had  stood  alone,  and  there  had  been  no  clause  at  the  end  [82]  of  the  section  stating 
that,  in  order  to  bring  these  acts  within  the  statute,  they  were  to  be  done  with  intent 
to  defraud  the  Crown,  I  should  have  said,  that,  inasmuch  as  the  words  are  in  an  act 
relating  to  post-horse  duty,  it  is  obvious  that  the  legislature  meant  to  attach  a  penalty 
only  to  such  wilful  concealing  of  the  letting  of  a  horse  as  should  be  effected  with  the 
intent  to  defraud  the  Crown  of  the  duty.  I  should  have  read  the  words,  "that  every 
postmaster  who  shall  make  or  render  any  false  or  fraudulent  account  touching  the 
duties  payable  by  him,  with  intent  to  defraud  the  Crown  of  the  duty,"  shall  be  within 
the  act ;  I  should  have  considered  that  the  latter  part  of  the  clause  was  implied,  from 
the  nature  of  the  case.  Now,  when  I  find  words  at  the  conclusion  of  a  sentence,  which 
express  that  intention  distinctly,  why  should  I  not  be  bound,  in  putting  a  grammatical 
construction  upon  them,  to  say  that  it  was  clearly  the  intention  of  the  legislature  to 
refer  them  equally  to  the  first  as  to  the  last  antecedent?  Upon  this  account,  it  seems 
to  me,  that,  according  to  the  true  construction  of  this  clause,  all  those  acts  must  be 
done  with  intent  to  defraud  the  Crown,  or  other  person,  (meaning  the  farmer  of  the 
post-horse  duties),  of  the  post-horse  duty.  The  third  count  is  therefore  bad,  for  not 
averring  that  the  account  was  rendered  with  that  intent.  I  perfectly  agree  with  the 
argument  of  the  learned  counsel  on  behalf  of  the  Crown,  that,  if  it  clearly  appeared 
from  the  third  count  that  the  act  therein  described  to  have  been  done  must  have  been 
done  with  intent  to  defraud  the  Crown,  after  verdict,  the  count  would  be  good, 
althoujih  the  words  were  wanting  in  the  count.     We  ought,  however,  to  be  careful 
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that  we  do  not  rashly  introduce  equivalents  for  what  the  legi.slature  has  required. 
And  upon  looking  carefully  at  the  count,  it  appears  to  me  that  it  does  not  follow  that 
the  account  was  necessarily  rendered  with  intent  to  defraud  the  Crown.  The  charge 
is,  that  the  defendant  made  and  rendered  an  account,  in  which  he  inserted  less  duty 
than  [83]  ought  to  have  been  paid.  It  is  perfectly  consistent  with  that  count,  that, 
in  the  original  weekly  account,  the  defendant's  object  was,  not  to  defiaud  the  Crown, 
but  some  one  else, — perhaps  his  creditors, — by  representing  his  affairs  in  a  more 
favourable  light  than  he  ought  to  have  placed  them.  It  does  not  follow  that  he 
rendered  the  account  with  intent  to  defraud  the  Crown.  A  false  account  might  have 
been  rendered  by  him  by  mere  accident.  I,  therefore,  do  not  think  that  the  truth  of 
every  allegation  in  this  count  would  necessarily  lead  to  the  conclusion  that  the  account 
was  delivered  with  intent  to  defraud  the  Crown.  It  is  better  that  the  count  should 
be  framed  in  such  a  manner  as  to  come  within  the  true  construction  of  the  81st  section 
of  this  act  of  Parliament. 

Alderson,  B.  I  am  of  the  same  opinion.  With  respect  to  the  third  count,  it 
may  be  said,  that  it  is  quite  possible  to  suppose  that  the  defendant  may  have  made  a 
false  and  fraudulent  account,  well  knowing  it  to  be  false  and  fraudulent ;  but  that  he  may 
also  have  made  a  true  one,  and  that  he  may  have  rendered  the  false  one,  by  a  mistake, 
instead  of  the  true  one.  I  think  the  better  way  is  to  avoid  equivalents,  for  they 
frequently  lead  to  ambiguity.  I  am,  therefore,  disposed  to  think  that  we  should 
adopt  the  soundest  rule  by  following  the  words  of  the  statute.  I  am  clearly  of  opinion 
that  the  words,  "  with  intent,"  &c.,  apply  to  all  the  antecedents. 

Kule  absolute. (a) 

[84]  Doe  d.  Padwick  v.  Skinner.  Nov.  8,  1848. — In  an  action  of  ejectment  to 
recover  twenty-two  acres  of  land  claimed  as  parcel  of  a  certain  manor,  the  lessor 
of  the  plaintift",  who  sought  to  trace  his  title  through  one  Sir  E.  C,  in  order  to 
prove  a  lease  to  one  H.,  and  assignments  by  him  to  P.,  and  by  P.  to  Sir  E.  C, 
and  that  the  land  in  question  was  parcel  of  the  manor,  offered  in  evidence  an  old 
book  found  in  the  muniment  room  of  the  family  to  whom  the  manor  belonged. 
This  book,  amongst  other  entries  and  receipts  in  the  handwriting  of  the  then 
steward,  contained  an  entry  of  the  lease  in  question,  and  a  minute  to  the  effect 
that  "  H.'s  widow  hath  assigned  to  Sir  E.  C,  who  claimeth  ten  years  to  come." 
An  ineffectual  search  for  the  originals  had  been  made,  and  notice  had  been  given 
to  the  defendant  to  produce  them  : — Held,  that  the  book  was  not  receivable  in 
evidence,  as  containing  an  entry  made  by  a  person  in  the  course  of  his  business; 
and  that,  if  it  was  admissible  as  evidence  of  reputation,  it  merely  went  to  shew 
the  extent  of  the  manor. 

[S.  C.  18  L.  J.  Ex.  107 ;  and  see  Doe  d.  Padwick  v.  Wittcomb,  1851,  6  Ex.  601.] 

Ejectment  to  recover  certain  houses  and  land  at  Portsea,  claimed  as  parcel  of  a 
larger  piece,  consisting  of  twenty-two  acres,  and  called  Howard  Furlong,  parcel  of  the 
manor  of  Hayling.  It  appeared  at  the  trial,  before  Coleridge,  J.,  at  the  last  Summer 
Assizes  for  the  county  of  Devon,  that  the  lessor  of  the  plaintiff  had  in  182.5  purchased 
fiom  the  trustees  of  the  Duke  of  Norfolk  the  manor  of  Hayling,  under  the  provisions 
of  a  certain  act  of  Parliament.  It  also  appeared,  that  in  15-59  the  Earl  of  Arundel 
leased  the  manor  to  Lord  Lumley  for  100  yeais,  the  reversion  being  entailed.  By 
a  statute  passed  in  the  time  of  Charles  the  First,  in  1627,  the  property  was  rendered 
strictly  inalienable,  and  remained  so  until  the  year  1825,  when  the  plaintiff  made  the 
purchase  under  the  act  in  question.  It  became  necessary  for  the  lessor  of  the  plaintiff, 
in  order  to  establish  his  case,  to  shew  that  the  land  in  question  was  part  of  the  manor 
of  Haylitig  in  1627.  The  lease  to  Lord  Lumley  expired  in  1659,  and  an  underlease 
by  him  to  Stowton  and  Lord,  for  ninety-nine  years,  was  proved.  The  lessor  of  the 
plaintift  was  theu  about  to  shew  that  they  had  demised  twent3'-two  acres  as  parcel  of 
the  manor  of  Hayling  (and  said  to  be  the  land  sought  to  be  recovered)  from  1570, 
for  fifty-one  years,  to  one  Robert  Henslow,  and  that  those  twenty-two  acres  were  then 
assigned  to  one  Popinjay,  by  whom  they  were  next  assigned  to  Sir  Edward  Cresswell 

(a)  Piatt,  B.,  who  was  present  only  during  the  latter  part  of  the  argument, 
expressed  no  opinion. 
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through  whom  the  lessor  of  the  plaintiff  traced  his  claim.  In  order  to  prove  this 
lease  and  assignments,  and  so  to  establish  the  identity  of  the  lands  claimed  bv  the 
lessor  of  the  plaintiff  with  those  in  the  lease  of  15.59,  an  ancient  book  was  offered  in 
evidence.  This  book  was  found  in  the  muniment  [85]  room  of  the  Duke  of  Norfolk 
and  purported  to  be  the  book  of  one  Robert  Spiller.  In  this  book  were  entries  of  the 
under-lease  to  Henslow  from  Stowton  and  Lord,  and  a  minute,  dated  1610,  to  the  effect 
that  "  Henslow's  widow  bad  assigned  to  Sir  Edward  Crcsswell,  who  vet  claimeth  ten 
years  to  come."  By  ancient  receipts  put  in  evidence,  it  was  proved  that  Spiller  was 
deputy  steward  of  the  manor  in  1620.  The  lessor  of  the  plaintiff  claimed  a  li^ht  to 
give  this  book  in  evidence,  as  he  was  unable  to  produce  the  original  leases,  althoufh 
an  ineffectual  search  had  been  made  for  them,  and  notices  to  produce  the  orioinals 
had  been  given.  It  was  objected,  on  the  part  of  the  defendant,  that  as  the  existence 
of  the  original  could  not  be  proved  except  by  the  entry  itself,  it  could  not  be  used 
as  secondary  evidence.  This  evidence  being  rejected,  the  plaintift"s  case  failed,  and 
the  defendant  had  a  verdict. 

Crowder  now  moved  for  a  rule  nisi  to  set  aside  this  verdict,  and  for  a  new  trial, 
on  the  ground  that  his  evidence  was  improperly  rejected.  This  evidence  ought  to 
have  been  received  as  an  entry  made  by  a  person  in  the  course  of  his  business,  although 
it  cannot  be  contended  to  have  been  against  his  own  interest.  [Rolfe,  B.  It  does 
not  purport  to  be  a  copy  of  any  instrument  which  Spiller  had  before  him  at  the  time. 
He  may  never  have  seen  it.  Pollock,  C.  B.  It  appears  to  be  nothing  more  than  a 
memorandum.]  It  was  the  duty  of  the  steward  to  make  an  accurate  memorandum, 
to  shew  in  whose  hands  the  property  was.  In  Taylor  on  Evidence,  p.  459,  it  is  said, 
"that,  in  the  absence  of  all  suspicion  of  sinister  motives,  a  fair  presumption  arises 
that  entries  made  in  the  ordinary  routine  of  business,  are  correct."  [Pollock,  C.  B. 
There  is  no  authority  to  shew  that  it  was  receivable,  except  as  connected  with  an  act 
done  at  the  time  ;  and  of  that  there  was  no  evidence.  Parke,  B.  Was  it  put  on  the 
ground  of  reputation  ?]  It  was  so  put.  [Parke,  B.  The  book  was  not  a  [86]  public 
book.  Alderson,  B.  The  fullest  effect  that  can  be  given  to  it  on  that  ground,  is  to 
shew  that  there  was  a  manor  which  con.sisted  of  twenty-two  acres ;  but  that  by  itself 
is  wholly  immaterial,  and  did  not  assist  the  plaintiff  in  the  least,  as  his  case  stood.] 
[He  cited  Doe  d.  Patteshall  v.  Turford  (3  B.  &  Ad.  890),  Price  v.  Torrington  (1  Salk. 
285 ;  2  Ld.  Ravm.  873),  Pritt  v.  Fairdough  (3  Camp.  305),  and  Hagedorn  v.  Pieid 
(id.  379).] 

Pollock,  C.  B.  There  are  only  two  grounds  upon  which  it  has  been  contended 
that  this  book  was  admissible  in  evidence  :  first,  as  evidence  of  reputation  ;  and 
secondly,  as  an  entry  made  by  the  writer  in  the  discharge  of  his  duty,  and  conse- 
quently as  being  within  that  class  of  cases  which  were  cited.  With  respect  to  the 
first  ground,  all  that  this  book  proves  is,  that  there  probably  was  a  manor,  and  that 
that  manor  contained  twenty-two  acres.  The  instant  that  the  entry  is  sought  to  be 
made  use  of  as  a  matter  of  reputation,  so  as  to  connect  it  with  the  family  of  Cresswell, 
it  would  be  used  for  a  purpose  which  the  law  does  not  admit  of,  namely,  to  prove 
some  particular  and  distinct  fact ;  that  clearly  cannot  be  done,  and  therefore  the  book 
was  not  receivable  on  that  ground.  The  next  question  that  arises  is,  whether  this 
minute  is  receivable  in  evidence  as  an  entry.  No  doubt,  in  man  v  cases  entries  have 
been  received  as  evidence,  such  as  the  entries  of  copies  of  old  deeds ;  entries  even  of 
abstracts  of  deeds  ;  so  also  entries  made  in  the  regular  course  of  business,  and  con- 
nected with  acts  done ;  all  these  have  been  received  on  proof  of  the  han  Iwriting,  and 
the  identification  of  the  party  who  made  the  entry,  and  upon  the  proof  of  the  book 
in  which  the  entry  is,  having  come  from  the  proper  custody.  But  the  present  entry 
is  not  a  copy,  nor  an  abstract  of  any  deed  ;  for  the  latter  part  of  it  alone  [87]  could 
be  of  any  service  to  the  plaintiff;  namely,  that  part  of  it  which  states  the  claim  of  the 
Cresswells  to  be  for  ten  years  to  come,  by  means  of  some  assignment  from  the  widow 
of  Henslow.  There  is  no  endence  to  shew  that  the  deeds  themselves  were  before  the 
steward.  It  seems  to  me,  that  the  entry  was  merely  the  result  of  the  inquiry  which 
he  had  made  upon  the  matter,  and  which  he  had  thereupon  written  down  in  this 
book.  There  was,  therefore,  no  act  done,  or  indeed  professed  to  be  done  ;  and  this  was 
nothing  more  than  a  mere  entry  of  some  information  that  he  seems  to  have  obtained 
at  that  time,  and  which  he  perhaps  thought  he  was  in  duty  bound  to  make  about  his 
master's  property.  It  seems,  therefore,  to  me,  that  the  evidence  was  properly  rejected, 
and  that  there  ought  to  be  no  rule  in  the  present  case. 
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Parke,  B.  I  am  of  the  same  opinion  with  my  Lord  Chief  Baron.  I  think  that 
this  document  was  inadmissible  in  evidence,  and  that  this  decision  is  in  accordance 
with  the  eiurent  of  authority  upon  the  subject.  I  quite  agree  with  what  ray  Lord 
has  said  on  the  subject  of  this  not  being  admissible  on  the  ground  of  reputation  ;  on 
which  ground,  indeed,  it  was  not  put  in  the  first  instance  by  Mr.  Crowder.  To  a 
certain  extent,  indeed,  it  is  evidence  of  reputation  ;  because  what  concei'ns  a  manor 
is  matter  of  reputation,  as  to  the  history  of  the  manor,  and  what  the  extent  of  the 
manor  was.  But  supposing  it  to  be  admissible  for  the  purpose  of  shewing  what  the 
extent  of  the  manor  was,  it  would  be  by  no  means  sufficient  for  the  purpose  for  which 
the  learned  counsel  for  the  plaintiff  sought  to  put  it  in  evidence.  In  the  next  place, 
there  are,  no  doubt,  cases  in  which  a  copy  of  an  ancient  lease  or  document  has  been 
allowed  to  be  given  in  evidence,  after  aproper  and  ineflectnal  search  made  in  all  the  places 
in  which  it  is  to  be  presumed  the  original  document  itself  ought  to  be  found.  In 
that  case  it  must  purport  [88]  either  to  be  a  copy  or  an  abstract.  Now,  in  the  present 
case,  the  entry  with  i-e.spect  to  the  title  to  Sir  Edward  Cresswell,  through  whom  the 
plaintift' seeks  to  derive  his  own  title,  which  is  the  only  material  part  of  the  entry, 
does  not  appear  to  be  a  copy  or  an  abstract  made  by  the  steward  of  a  lease  which  he 
has  himself  seen.  It  is  therefore  clearly  inadmissible  as  a  copy  or  an  abstract.  In 
the  next  place,  this  is  clearly  not  an  entry  in  which  the  steward  charges  himself,  and 
is  therefore  not  admissible  as  falling  within  that  class  of  entries  which  are  made  by  a 
party  against  his  own  interest.  The  only  remaining  ground  is,  whether  this  is  an 
entry  in  the  course  of  business.  By  an  entry  in  the  course  of  business,  I  mean  at  a 
time  contemporaneous  with  that  duty  ;  and  there  must  be  some  evidence  to  shew  that 
it  was  contemporaneous,  and  a  matter  which  it  was  the  steward's  business  to  do  :  as, 
for  example,  suppose  it  were  his  business  to  enter  the  dates  of  leases  which  he  granted, 
the  entrv  of  the  dates  of  the  leases  might  be  admissible  as  matters  done  in  the  course 
of  his  business.  This  is  not  an  entry  of  anything  done  by  the  steward,  but  is  only 
an  entry  of  what  he  himself  had  obtained  by  hearsay  with  respect  to  the  title  of 
Sir  Edward  Cresswell;  which  he  had  put  down  in  a  book,  because  he  perhaps  thought 
it  might  be  a  matter  of  importance  to  his  master's  interest.  I  therefore  think,  for 
these  reasons,  that  the  evidence  was  properly  rejected. 

Alderson,  B.,  concurred. 

EOLFE,  B.  lam  of  the  same  opinion.  This  amounts,  in  my  opinion,  to  no  more 
than  that  the  steward  had  made  some  incjuirj',  which  had  satisfied  him  of  the  truth 
of  the  entiy.  How  he  did  this  we  are  not  informed  ;  whether  it  was  by  seeing  the 
deed,  or  by  inquiry  of  the  parties,  or  by  obtaining  all  the  information  which  he  thought 
he  could  rely  upon.  With  respect  to  the  method  by  which  [89]  he  obtained  the 
information,  we  are  altogether  in  the  dark.  I  therefore  think  that  the  evidence  was 
properly  rejected,  and  consequently,  that  there  ought  to  be  no  rule. 

Rule  refused. 


BuRKiTT  V.  Blanshard.  Nov.  23,  1848.— In  an  action  of  assumpsit,  which  con- 
tained several  demands,  the  defendant  pleaded,  except  as  to  one,  a  set-oft'  and 
the  Statute  of  Limitations.  The  plaintiff,  in  order  to  take  the  case  out  of  the 
statute,  put  in  evidence  the  particulars  of  set-off,  containing  an  item,  "  Paid  to 
the  plaintiff  151. :" — Held,  that  the  particulars  were  no  evidence  in  support  of 
the  defendant's  plea  of  set-off. 

[S.  C.  18  L.  J.  Ex.  34.] 

Assumpsit.  The  first  count  was  for  a  breach  of  contract  in  not  taking  proper 
care  of  certain  wheat  of  the  plaintiff'.  The  second  count  was  on  a  promissory  note, 
and  the  other  counts  were  common  counts.  The  defendant  pleaded,  except  as  to  the 
second  count,  non  assumpsit,  and  to  the  second  count,  non  fecit,  upon  which  pleas 
issue  was  joined  ;  and,  except  as  to  the  first  count,  payment,  set-ofi',  and  the  Statute 
of  Limitations.  To  these  latter  pleas  there  were  the  usual  replications,  and  issues 
were  joined  thereon.  At  the  trial,  before  Cresswell,  J.,  at  the  last  York  Summer 
Assizes,  the  plaintiff,  in  order  to  take  the  case  out  of  the  Statute  of  Limitations, 
put  in  evidence  the  particulars  of  the  defendant's  set-off,  which  (inter  alia)  contained 
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the  following  item  :—"  August  25,  1845.  Paid  to  the  plaintiff,  151."  The  defen- 
dant's counsel  then  contended,  that,  as  the  plaintiff  had  used  the  item,  it  was  to  be 
taken  as  evidence  in  support  of  the  plea  of  set-off.  The  learned  judge  left  the  case 
to  the  jury,  without  laying  any  stress  on  that  evidence;  and  the  jury  found  a 
verdict  for  the  plaintiff,  with  951.  9s.  6d.  damages  upon  all  the  issues  except  the 
second,  and  on  that  for  the  defendant. 

Bliss  (Xovember  6)  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection  and  of  the  verdict  being  against  the  evidence.  The  particulars  of 
set-off  having  been  put  in  evidence  by  the  plaintiff,  they  became  [90]  evidence 
in  support  of  the  defendant's  plea  of  set-off;  and  as  there  was  no  evidence  to 
contradict  them,  the  plea  was  established  to  the  extent  of  the  items  contained 
in  the  particulars.  [Alderson,  B.  There  were  several  demands,  to  some  of  which 
there  was  a  plea  of  the  Statute  of  Limitations,  but  to  one  there  was  not.  Now, 
it  was  quite  doubtful  to  which  demand  the  item  could  be  applied.  The  defendant 
must  establish  his  plea  affirmatively.  Parke,  B.  If  it  was  any  evidence  at  all, 
which  I  think  it  was  not,  it  was  clearly  not  conclusive.  It  did  not  advance  the 
plaintifl's  case  in  the  least  degree.  There  is  a  case  oiBi/merv.  Coo/;  (Moo.  &  M.  86,  n.), 
which  has  some  bearing  on  this  matter.] 

The  Court  said  they  would  consult  with  the  learned  judge  on  the  other  point. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case,  which  was  tried  before  my  brother 
Cresswell,  at  York,  and  moved  by  Mr.  Bliss,  on  the  ground  of  misdirection,  and  of 
the  verdict  being  against  the  evidence,  my  brother  Cresswell  has  certified  to  us  that 
he  is  entirely  satisfied  with  the  verdict,  and  therefore  there  will  be  no  rule  on  the  latter 
ground.  With  respect  to  the  alleged  misdirection,  it  was  this  :  the  plaintiff  had  two 
claims,  to  one  of  which  prima  facie  the  Statute  of  Limitations  was,  and  to  the  other 
of  which  the  statute  was  not,  a  bar.  In  order  to  take  the  case  out  of  the  statute  with 
respect  to  that  which  was  beyond  the  period  of  sis  j^ears,  the  plaintiff  put  in  evidence 
the  particulars  of  the  defendant's  set-off,  in  which  there  was  an  admission  made  of  a 
certain  sum  paid ;  there  was  a  claim  also  for  an  account  for  a  bill  delivered,  and 
some  other  claims.  The  particulars  of  setoff  left  it  wholly  uncertain  as  to  what 
account  that  money  paid  was  to  be  applied.  The  learned  [91]  judge  thought,  there- 
fore, that  these  particulars  did  not  establish  the  fact  that  the  payment  was  made  on 
account  of  the  claim  otherwise  barred  by  the  Statute  of  Limitations.  The  defendant's 
counsel  then  contended,  that  the  particulars  of  set-off,  being  in  evidence,  must,  if  uncon- 
tradicted, be  considered  as  establishing  all  the  facts  stated  in  the  set-oft".  The  learned 
judge  summed  up  the  case  to  the  jury  without  laying  any  stress  on  that  evidence,  and 
certainly  without  putting  the  case  in  the  manner  that,  seeing  that  the  particular  was  in 
evidence,  the  defendant's  counsel  contended  it  ought  to  have  been  left  to  the  jury.  We 
are,  however,  of  opinion,  that  the  learned  judge  was  perfectly  right.  The  particulars 
of  set-off  are  in  reality  not  evidence  of  anything,  except  so  far  as  thej^  explain  what  the 
nature  of  the  claim  is  that  the  defendant  means  to  make  by  way  of  set-off.  When  the 
particulars  of  set-off  were  produced  by  the  plaintiff,  the  answer  to  them  was  this,  that 
they  proved  nothing,  because  there  having  been  two  accounts,  it  did  not  appear  on 
which  the  supposed  payment  was  made.  It  was  uncertain  whether  the  payments  that 
were  made  on  the  part  of  the  defendant,  when  he  paid  the  money,  if  he  ever  did  pay 
it,  were  made  on  the  one  account  or  the  other,  and  so  with  respect  to  the  goods  that 
were  said  to  be  delivered.  Those  goods,  for  anything  that  appeared  in  the  particulars 
of  set-off,  might  have  been  delivered  on  the  first  account,  otherwise  barred  by  the 
Statute  of  Limitations.  It  was  for  the  defendant  to  make  out  distinctly  that  the 
payment  or  item  was  applicable  to  the  account  to  which  he  sought  to  apply  it.  The 
plaintiff  had  a  right  to  say,  that  although  he  had  admitted  the  payment,  (supposing 
he  had  done  so,  which  we  think  he  did  not,)  still  it  was  uncertain  whether  these 
items  were  meant  by  the  defendant  to  be  applicable  to  the  first  part  of  the  account 
or  the  second.  In  that  state  of  uncertainty  the  question  could  not  be  left  to  the 
[92]  jury  to  decide,  and  it  lies  on  the  party  who  seeks  to  establish  the  fact  to 
clear  up  that  uncertainty.  For  these  reasons,  we  are  of  opinion  that  there  should  be 
no  rule. 

Parke,  B.  I  agree  with  my  Lord  Chief  Baron.  It  seems  to  me  that  this  case 
may  be  disposed  of  on  the  short  ground,  that  the  particulars  of  set-off  are  really  no 
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more  than  tbc  plea  of  set-off  itself — they  are  properly  an  explanation  of  the  plea.  It 
is  true,  the  plaintiff  offered  them  as  evidence  for  a  purpose  they  did  not  prove,  namely, 
to  take  the  case  out  of  the  Statute  of  Limitations  ;  but,  even  if  the  paper  itself  had 
been  evidence  for  that  purpose,  probably  that  would  not  have  rendered  its  contents 
evidence  for  the  defendant.  I  quite  agree  with  my  Lord  Chief  Baron,  that  the 
particulars  of  set-off  are,  in  truth,  nothing  more  than  the  plea  of  set-off.  There  was 
a  case  of  Bymcr  v.  Cook  (Moo.  &  M.  86,  n.),  referred  to  in  the  course  of  the  argument 
by  myself,  which  I  had  not  the  full  opportunity  of  consulting  at  that  time,  where  it 
was  held,  by  Hullock,  B.,  and  properly  so  held,  that  when  the  defendant  put  in  the 
particulars  of  the  plaintiff's  demand,  which  particulars  contained  an  admission  that  he 
was  indebted  to  the  defendant  in  a  certain  sum,  that  admission  was  evidence,  and 
entitled  the  plaintirt  to  a  reply.  That  case  is  altogether  distinguishable  from  the 
present,  because  there  the  document  was  put  in,  not  as  the  particular  of  the  plaintiff's 
demand,  but  as  proof  that  the  plaintiff,  in  giving  that  particular,  had  agreed  to  admit 
a  cross  demand  by  the  defendant ;  and,  if  so,  that  admission  was  evidence,  and  there- 
fore that  case  was  rightly  decided.  I  quite  concur,  in  this  case,  that  the  particulars 
really  are  no  evidence  at  all ;  thej''  are  simply  an  explanation  of  the  plea. 

Alderson,  B.  For  that  reason  it  is,  that,  where  a  par-[93]-ticular  contains  a 
certain  specified  sum,  for  which  credit  is  given,  it  becomes  unnecessary  to  plead  the 
payment ;  but  when  the  particular  only  states,  after  stating  a  larger  demand,  that 
the  plaintiff"  goes  for  so  much,  then  it  is  only  a  limitation  of  the  demand,  and  no 
admission. 

RoLFE,  B.,  concurred. 

Rule  refused. 


BowEN  V.  Williams.  Nov.  24,  1848.— Where  a  cause  was  submitted  to  the 
arbitration  of  certain  arbitrators,  and,  in  the  event  of  their  not  agreeing,  to  an 
umpire,  power  being  given  to  examine  the  parties,  and  the  defendant  died  with- 
out having  been  examined,  and  the  time  for  making  the  award  was  enlarged 
beyond  the  period  specified  in  the  submission,  by  an  order  of  a  judge  at  chambers, 
in  the  month  of  October,  by  which  order  the  arbitrators  were  to  make  their  award, 
and  subsequently  the  award  was  made  by  the  umpire  ;  the  Court  refused  to  grant 
a  rule  nisi  to  set  aside  the  order,  on  the  ground,  that  the  application,  being  made 
towards  the  latter  end  of  Michaelmas  term,  was  too  late  :  but  intimated,  that  they 
would  not  enforce  the  award  by  attachment. — Held,  that  the  term  "  arbitrators," 
in  the  order,  was  satisfied  by  the  award  having  been  made  by  the  umpire. 

[S.  C.  6  D.  &  L.  235.] 

This  was  an  application  for  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  an 
order  of  Williams,  J.,  should  not  be  rescinded,  and  why  the  award  made  in  the  above 
cause  should  not  be  set  aside.  It  appeared  from  the  affidavit  in  support  of  the  motion, 
that  an  action  having  been  commenced  against  the  defendant,  the  cause,  in  January, 
1848,  was  by  consent  referred  to  the  arbitration  of  three  parties  named,  and,  in  the 
event  of  their  not  agreeing,  to  the  umpirage  of  one  T.  M.,  the  award  to  be  made,  and 
to  be  ready  to  be  delivered,  on  or  before  the  20th  of  April  then  next  ensuing,  to 
either  of  the  parties  requiring  the  same,  or  to  their  respective  personal  representatives, 
if  either  of  the  said  parties  should  die  before  the  making  of  the  said  award.  The 
arbitrators  or  umpire  were  (inter  alia)  to  be  at  liberty  to  examine  the  parties  in  the 
cause;  the  order  to  be  made  a  rule  of  court.  On  the  17th  of  April,  the  time  for 
making  the  award  was,  by  consent  of  the  parties,  enlarged  to  the  10th  of  October 
following.  On  the  24th  of  July  the  defendant  died.  His  death  occurred  after  a 
meeting  had  taken  place,  when  the  plaintiff  had  [94]  been  examined,  but  he  had  not. 
On  the  17th  of  October,  a  summons  having  been  taken  out  by  the  plaintiff,  was  heard 
before  Williams,  J.,  at  chambers.  This  summons  was  opposed  by  the  defendant's 
attorney,  when  an  order  was  made  intitled  "Bowen  v.  Williams,"  whereby  the  time 
for  making  the  award  by  the  arbitrators  was  further  enlarged  to  the  7th  of  November. 
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On  the  6th  of  that  month,  the  umpire  made  his  award,  which  ordered  the  defendant 
or  his  e.xecutois  to  pay  a  certain  sum. 

Ogle,  in  support  of  the  motion.  The  learned  judge  at  chambers  had  no  power  to 
enlarge  the  time  for  making  the  award,  under  the  3  &  4  Vict.  c.  42,  s.  .39.  [Parke,  B. 
It  has  already  been  decided,  by  the  case  of  Parhery  v.  Xeimham  (7  M.  &  \V.  378),  that 
the  judge  had  such  power.  Pollock,  C.  B.  Thi.s  Court  took  time  to  consider  the  matter 
in  the  case  which  arose  here  ;  and  that  case  is  not  distinguishable  from  the  present] 
In  the  present  case,  the  defendant  died  ;  the  cause  is  at  an  end  ;  and  here  the  arbitrators 
bad  a  power  to  examine  the  defendant.  In  the  case  of  Parhenj  v.  Newnham,  the 
arbitrator  had  power  to  enlarge  the  time  ;  and  he  had  no  power  to  e.xamine  the  parties. 
Moreover,  the  defendant  being  dead,  there  no  longer  exists  the  cause  in  which  this 
order  is  intitled.  [Parke,  B.  It  is  now  settled  by  the  case  of  Ledie  v.  Richardson 
(12  Jur.  730),  that  the  Court  has  power  under  the  statute  to  enlarge  the  time,  after 
the  arbitrator  has  allowed  the  period  to  elapse  without  having  made  any  enlargement. 
The  only  question  is,  whether  the  fact  of  the  death  of  one  of  the  parties  makes  any 
difference.  Upon  that  point  I  am  not  so  clear.  At  all  events,  I  think  that  this 
application  comes  too  late,  as  the  order  of  my  brother  Williams  was  made  in  October 
last.]  [95]  In  the  last  place,  the  award  is  bad.  In  the  original  order  of  reference,  there  is 
a  marked  distinction  between  the  arbitrator  and  the  umpire,  and,  by  the  last  order  of 
the  learned  judge,  the  arbitrators  are  to  make  the  award.  But  this  award  is  made 
by  the  umpire  ;  it  is  therefore  bad.  [Alderson,  B.  We  must  put  a  reasonable  con- 
struction upon  the  words.  By  the  arbitrators  are  to  be  understood  those  parties  who 
are  to  arbitrate.] 

Pollock,  C.  B.  We  cannot  grant  you  a  rule  to  set  aside  the  order  and  award. 
The  utmost  we  can  do  is  to  preclude  the  plaintiff  from  enforcing  the  award  by  attach- 
ment, and  to  leave  him  to  his  remedy  by  action. 

P.iRKE,  B.,  Alderson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  refused. 


HoPKiNSON,  Treasurer,  &c.  v.  Puncher  and  Another.  Nov.  22,  1848.  — Under 
the  33rd  section  of  the  9  Geo.  4,  c.  Ixiv.  (local),  for  more  effectually  lighting, 
paving,  &c.  certain  parts  of  Westminster,  by  which  act  the  commissioners  are 
empowered  to  make  rates  and  assessments  in  respect  of  any  cathedral,  church, 
chapel,  Ac,  according  to  the  number  of  square  yards  of  pavement  or  ground 
belonging  to  such  cathedral  or  church,  &c.,  and  to  determine  the  same,  "and  the 
rates  and  assessments  to  be  levied  or  assessed  upon  or  in  respect  of  any  other 
church,  or  any  chapel,  place  of  worship,  hospital,  school,  or  other  public  building, 
wall  or  void  space  of  ground,  shall  be  paid  by  the  churchwardens,  chapelwardens, 
trustees,  or  owners  or  proprietors  thereof  respectively,"  the  churchwardens  are 
personally  liable  to  the  commissioners  for  the  rates,  and  the  want  of  parochial 
funds  does  not  exempt  them  from  that  liability. 

[S.  C.  18  L.  J.  Ex.  6.] 

Debt  by  the  plaintiff,  as  treasurer  to  the  commissioners  appointed  under  certain 
statutes  (.5  Geo.  4,  c.  c,  6  Geo.  4,  c.  xxxviii.,  9  Geo.  4,  c.  Ixiv.,  and  2  Will.  4,  c.  Ivi.), 
for  the  more  effectually  paving,  lighting,  watching,  cleansing,  and  regulating  certain 
parts  of  Westminster,  &c.,  against  the  de-[96]-fendants,  being  the  churchwardens  of 
the  parish  of  St.  Margaret,  Westminster,  for  certain  rates  and  assessments,  made  and 
assessed  under  and  in  pursuance  of  the  said  statutes.  The  defendants  pleaded,  never 
indebted  ;  and,  by  virtue  of  an  order  of  Alderson,  B.,  the  following  case  was  stated 
for  the  opinion  of  this  Court : — 

The  church  of  St.  Margaret,  in  the  city  of  Westminster,  is  situate  near  to  certain 
streets  (shewn  in  a  plan)  being  within  the  limits  of  the  above  statutes  and  under  the 
jurisdiction  of  the  said  commissioners  ;  and  the  pavement  or  ground  belonging  to  the 
said  church  abuts  on  the  said  streets,  and  contains  by  admeasurement  996  square 
yards.  On  the  15th  of  August,  1846,  the  commissioners,  acting  under  and  by  virtue 
of  the  said  statutes,  made  certain  rates  for  the  purposes  of  the  said  statutes,  and 
which  said  rates  commenced  and  were  to  be  computed  from  the  24th  day  of  June 
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then  last  past  for  one  whole  year  thence  next  ensuing,  and  by  such  rates  assessed  the 
church  of  St.  Margaret  as  follows  : — 


Names  of  Inhabitants,  with  their  Residences. 

Assessment  as  under: 

Paving,  Bepairing, 

Cleansing,  and 

Lighting. 

Watering. 

St.  Margaret's  Cliurcli  and  Yard, 
996  yards,  at  Ud.      . 

£    s.     d. 
41   10     0 

£    s.    d. 
4     3     0 

At  the  time  when  the  said  rate  was  made  and  assessed,  the  defendants  were  the 
churchwardens  of  the  parish  of  St.  Margaret,  Westminster,  but  ceased  to  be  so  before 
the  expiration  of  the  said  whole  year  from  the  24th  of  June,  1846.  Notice  was 
given  to  them  of  the  said  rate  whilst  they  were  such  churchwardens,  and  they  were 
required  to  pay  the  same  to  the  collector  appointed  by  the  said  commissioner  for  that 
purpose ;  but  they  refused  to  pay  the  same,  denying  that  they  were  liable  so  to  do 
out  of  their  own  pro-[97]-per  funds  ;  and  that  from  time  to  time,  when  the  rate  was 
made  until  they  went  out  of  office,  they  had  not,  and  have  not  at  any  time  since,  had 
in  their  possession  or  control  any  parochial  funds  whatever. (a) 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the  circumstances 
stated,  the  defendants  weie  personally  liable,  in  the  present  action,  to  pay  to  the  said 
commissioners,  the  said  sums  of  411.  10s.,  and  41.  3s.,  or  either  of  them. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  the  defendants  agreed  that 
judgment  should  be  entered  up  for  the  plaintiff  for  such  sum  as  the  Court  should 
direct,  by  nil  dicit,  or  otherwise,  as  the  Court  should  order  ;  but  if  the  Court  should 
be  of  opinion  that  the  commissioners  were  not  entitled  to  recover  in  the  action 
either  of  the  said  sums,  then  the  plaintiff  agreed  that  judgment  of  nolle  prosequi 
should  be  entered  against  him,  or  otherwise  as  the  Court  should  order.(i) 

(a)  The  words,  "  with  which  to  pay  the  said  rates  or  any  part  thereof,"  formed 
part  of  the  case,  but  were  struck  out  at  the  suggestion  of  the  Court,  and  by  the  consent 
of  the  parties. 

(h)  The  above-mentioned  acts  were  to  be  referred  to  by  the  Court,  and  to  be 
considered  as  forming  part  of  the  case.  Copies  of  the  localities  and  of  the  rates  also 
formed  part  of  the  case. 

The  33rd  section  of  the  9  Geo.  4,  c.  Ixiv.,  upon  which  the  question  chiefly  turn.s, 
enacts,  "  that  the  respective  rates,  &c.  to  be  laid  and  assessed  by  the  commissioners 
under  this  act,  upon  or  in  respect  of  any  cathedral,  collegiate  or  other  church,  chapel, 
place  of  religious  worship,  hospital,  public  school,  or  other  public  building,  or  any  wall 
or  void  space  of  ground,  instead  of  being  ascertained  according  to  the  yearly  value 
thereof,  shall  be  ascertained,  according  to  the  number  of  square  yards  of  pavement  or 
ground  belonging  to  such  cathedral,  collegiate  or  other  church,  chapel,  place  of 
worship,  hospital,  public  school,  or  other  public  building,  wall  or  void  space  of  ground, 
measuring  the  same  from  such  cathedral,  collegiate,  or  other  church,  chapel,  place  of 
worship,  hospital,  school,  building,  wall  or  void  space  of  ground,  to  the  middle  of  the 
street,  square,  or  place  in  which  the  same  shall  respectively  abut ;  and,  in  making 
the  said  rates  and  assessments  hereby  authorised  to  be  made,  the  said  commissioners 
for  executing  this  act  shall  determine  what  sum  shall  be  assessed  in  respect  of  each 
square  yard  of  pavement  or  ground  belonging  to  such  cathedral,  collegiate  or  other 
churches,  chapels,  places  of  worship,  hospitals,  public  schools,  or  other  public  build- 
ings, walls  and  void  spaces  of  ground,  such  sums  not  exceeding  in  the  whole  in  any 
one  year  the  sums  hereinbefore  mentioned  ;  and  the  rates  or  assessments  to  be  levied 
and  assessed  upon  or  in  respect  of  any  cathedral  or  collegiate  church,  shall  be  paid 
by  the  dean  or  chapter  thereof ;  and  the  rates  or  assessments  to  be  laid  and  assessed 
upon  or  in  respect  of  any  other  church,  or  any  chapel,  place  of  worship,  hospital, 
school,  or  other  public  building,  wall  or  void  space  of  ground,  shall  be  paid  by  the 
churchwardens,  chapelwardens,  trustees,  or  owners  or  proprietors  thereof  respec- 
tively," &c. 
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[98]  Hugh  Hill,  for  the  plaintiff.  The  plaintiff  rests  hi.s  claim  upon  the  33rd 
section  of  the  9  Geo.  4,  c.  xxxviii.  The  statute  2  Will.  4,  c.  Ivi.,  s.  12,  extends  the 
provisions  of  the  foregoing  section  to  that  act ;  and,  according  to  the  plain  and  literal 
meaning  of  the  language  of  the  33rd  section,  the  churchwardens  are  personally  liable 
for  these  rates.  The  8 1st  section  of  the  5  Geo.  4,  c.  c,  which  was  "  An  Act  for  more 
effectually  paving,  lighting,  watching,  cleansing,  and  regulating  the  Regent's  Park, 
together  with  the  new  street  from  the  Regent's  Park  to  Pall  Mall,  and  the  new 
streets  and  improvements  in  the  neighbourhood  of  Parliament-street  and  Privy 
Gardens,  and  for  maintaining  a  convenient  sewage  for  the  same,"  provided  for  the 
mode  of  recovering  arrears  of  rates ;  and  the  82nd  section  enabled  the  commissioners 
to  bring  actions  for  that  purpose.  Many  of  the  sections  of  that  act  are  incorporated 
into  the  9  Geo.  4,  c.  xxxviii. 

It  will  be  contended,  that,  as  the  churchwardens  have  no  funds,  they  are  not  called 
upon  to  pay.  But  there  is  no  qualification  whatever  in  the  33rd  section  to  relieve 
them  of  that  liability'.  No  onus  whatever  is  cast  upon  the  commissioners,  to  shew 
that  the  churchwardens  have  funds  in  their  hands  wherewith  to  meet  the  rates.  Now, 
by  the  23rd  section,  her  Majesty,  as  owner  of  public  buildings,  shall  be  [99]  liable  to 
be  rated.  No  space  is  to  escape  the  rate.  Trustees  are  made  personally  liable.  The 
commissioners  look  to  the  churchwardens  alone,  and  rest  their  claim  upon  the  plain 
and  grammatical  meaning  to  be  put  upon  the  statute. 

Willes,  contra.  The  churchwardens  are  not  personally  liable  to  pay  the  rates. 
The  act  d  .es  not  admit  of  that  construction,  and  it  would  be  an  extremely  harsh 
proceeding  to  make  them  personally  liable  to  pay  demands  of  this  nature  out  of  their 
own  pockets,  when  they  have  no  funds  whatever  to  meet  the  payment.  It  was 
clearly  intended  by  the  Legislature,  that  the  parish  should  pay  for  these  expenses. 
It  is  now  sought  to  put  a  personal  liability  upon  the  churchwardens,  and  not  upon 
the  owners  of  the  soil.  The  acts  contain  no  provision  by  ■svhich  the  churchwardens 
are  enabled  to  compel  these  rates ;  and  they  cannot  compel  one  at  common  law  : 
Com.  Dig.  "Esglise,"  (F.  2).  The  defendants  are  only  liable  as  churchwardens,  at 
common  law ;  and  are  merely  a  quasi  corporation,  to  take  care  of  the  goods  of  the 
church  :  Turner  v.  Buyves  (2  H.  Bl.  559).  The  soil  and  profits  of  the  church  and 
churchyard  belong  to  the  parson  :  Com.  Dig.  "  Cemetery,"  (A.  2),  and  he  is  the  person 
who  ought  to  be  rated  ;  but,  at  all  events,  the  defendants  are  not  personally  liable. 

Hill,  in  reply.  The  liability  of  the  defendants  rests  upon  the  provisions  of  the 
33rd  section.  The  parish  may  be  liable  for  these  rates,  and  no  doubt  the  church- 
wardens might  compel  them  to  pay  them  ;  but,  under  the  act,  the  commissioners  have 
to  look  to  the  churchwardens,  and  to  them  alone.  [He  referred  to  5  Geo.  4,  c.  Ixiv., 
ss.  41,  73,  74,  76,  and  9  Geo.  4,  c.  64,  s.  22.] 

[100]  Pollock,  C.  B.  I  am  of  opinion  that  our  judgment  ought  to  be  in  favour 
of  the  plaintiff.  The  case  may  not  be  altogether  free  from  difficulty.  This  is  a  claim 
made  against  the  churchwardens  personally,  and,  no  doubt,  in  respect  of  property 
which  is  not  theirs,  and  in  respect  of  their  situation  as  churchwardens.  It  has  been 
urged,  on  the  part  of  the  defendants,  that  inasmuch  as  they  have  no  funds,  they  ought 
not  to  be  called  upon  personally  to  satisfy  this  demand.  I  think,  that  upon  looking 
at  the  several  acts  to  which  our  attention  has  been  called,  as  having  reference  to  the 
present  question,  that  we  ought  to  construe  the  words  which  they  contain  according 
to  their  plain  and  literal  meaning,  and  that,  according  to  such  a  construction,  the 
churchwardens  are  personally  liable.  An  action  having  been  brought  against  them, 
to  recover  these  rates,  their  defence  is,  that  they  have  no  funds.  These  acts  of 
Parliament,  no  doubt,  do  not  contain  express  provisions  as  to  such  a  case.  It  might 
be  .said,  that,  inasmuch  as  these  are  local  acts  of  Parliament,  which  affect  particular 
districts  and  local  interests,  the  parties  whom  it  would  be  likely  to  affectshould  have 
used  proper  expedients  to  protect  their  own  interests,  so  that  the  provisions  of  the 
acts  may  not  have  the  appearance  of  being  harsh  or  unjust  towards  them.  But  I  do 
not  think  there  is  anything  in  these  acts  which  can  be  considered  as  harsh  or  unjust 
towards  the  present  defendants ;  for  I  think,  that,  by  necessary  implication,  they  must 
have  the  power  to  make  and  compel  a  rate  for  the  purpose  of  reimbursing  themselves  ; 
and  it  seems  to  me,  that,  since  this  is  a  case  in  which  a  church  rate  ought  to  be  made, 
and  that,  if  the  rate  were  not  granted,  the  making  of  the  rate  might  be  compelled  by 
mandamus.  For  these  reasons  it  appears  to  me,  that,  by  putting  such  a  construction 
upon  the  acts,  as  I  think  we  are  called  upon  to  put,  the  plaintiff  is  entitled  to  our 
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judgment.  I  must  say,  that  I  do  not  see  any  hanlship  in  such  [101]  a  construction, 
because  it  appears  to  me,  that,  by  necessary  implication  the  power  to  indemnify  the 
churchwardens  is  by  means  of  a  church  rate. 

Pakke,  B.  I  entirely  agree  with  my  Lord  Chief  Baron,  although,  during  the 
course  of  the  argument,  I  entertained  some  doubt  upon  the  matter.  It  is  perfectly 
clear  that  the  act  of  Parliament  requires  the  rate  in  this  case  to  be  paid  by  somebody. 
That  is  quite  clear.  We  are,  then,  to  consider  whether  there  is  really  any  want  of 
equity  in  the  construction  contended  for  on  the  part  of  the  plaintiff.  It  seems  to  me 
that  there  is  not.  Here  there  is  a  positive  enactment,  in  the  case  of  a  church,  that 
the  churchwardens  are  to  pay  ;  and  in  the  case  of  a  chapel,  the  chapelwardens ;  and 
in  the  case  of  a  dissenting  chapel,  the  trustees ;  and  in  that  of  an  hospital  or  school, 
the  trustees  of  such  hospital  or  school.  It  is  evident  that  all  these  parties  named  are 
meant  to  pay.  The  legislature,  therefore,  seems  to  have  supposed  that  every  one, 
upon  whom  the  obligation  was  imposed  in  the  first  instance,  would  have  the  right  of 
reimbursing  himself.  With  respect  to  the  case  of  the  trustees  of  an  hospital  or  school, 
the  enactment  applies  to  them,  whether  they  have  funds  or  not,  for  they  are  supposed 
to  pay  themselves  out  of  the  funds.  Such  is  also  the  case  with  respect  to  the 
trustees  of  a  dissenting  meeting-house :  they  are  compellable  to  pay,  the  legislature 
supposing  that  they  will  reimburse  themselves  by  the  letting  of  pews;  and  with 
respect  to  the  trustees  of  an  hospital,  that  they  have  the  means  of  reimbursing  them- 
selves out  of  the  funds  supplied  for  the  purposes  of  the  charity.  It  is  a  positive 
enactment,  that  the  money  shall  be  paid  for  the  benefit  of  the  public,  and  it  is  not  a 
necessary  consequence  that  such  enactment  should  be  followed  by  injurious  conse- 
quences. I  agree  with  my  Lord  Chief  Baron,  that,  if  the  churchwardens  had  not 
funds  in  their  hands  belonging  to  the  [102]  parish  at  large,  they  must,  by  implication, 
have  a  power  to  reimburse  themselves,  by  imposing  a  rate.  In  the  case  of  naked 
trustees  of  the  soil  of  a  school,  they  must  have  some  equitable  right  to  reimburse 
themselves  for  the  expenses  they  are  obliged  to  incur  under  an  act  of  Parliament ; 
and  I  am  disposed  to  think,  that  the  statute,  by  implication,  gives  the  churchwardens, 
upon  whom  it  very  clearly  imposes  the  duty  of  paying  the  rate,  in  the  event  of  their 
being  in  such  a  position  as  not  to  have  funds,  or  of  not  being  voluntarily  reimbursed 
by  the  parish,  a  right  of  imposing  a  rate  for  such  purpose.  It  seems  to  me  that  the 
churchwardens  have  a  compulsory  power  to  enforce  the  rate,  as  otherwise,  the  statute 
would  have  a  very  inequitable  operation.  Upon  the  express  words  of  the  clause  in 
question,  the  churchwardens  are  personally  liable  to  pay  the  rate  ;  for  if  they  were  not, 
the  rate  could  not  have  been  levied.  In  order  to  carry  the  intentions  of  the  Legis- 
lature into  effect,  we  must  give  effect  to  the  precise  words  of  the  statute. 

Alder.son,  B.  I  am  entirely  of  the  same  opinion.  The  words  of  the  3.3rd  section 
of  the  9  Geo.  4,  c.  Ixiv.,  are,  that  the  churchwardens  shall  pay  the  rate ;  and  the 
subsequent  act,  the  2  Will.  4,  c.  Ivi.,  provides  that  the  mode  of  paying  the  rates  shall 
remain  the  same.  The  legislature  commands  the  churchwardens  to  pay,  and  it  is  for 
them  to  obey  the  legislature.  The  question,  therefore,  is,  whether  we  shall,  in 
addition  to  the  plain  and  grammatical  words  of  the  sentence,  annex  the  qualification, 
"provided  the  churchwardens  have  funds  in  their  hands,"  a  qualification  which,  for 
aught  I  know,  may  repeal  the  act.  If  such  had  been  the  intention  of  the  legislature, 
I  should  have  looked  into  the  several  clauses  of  the  act,  for  the  purpose  of  seeing 
whether  they  did  not,  in  some  other  part  of  it,  give  some  means  of  compelling  the 
churchwardens  to  provide  them-[103]-selves  with  funds.  The  act  does  not  contain 
any  such  provision  :  the  natural  conclusion  is,  that  it  would  have  been  there,  if  the 
legislature  had  intended  that  the  churchwardens  should  be  liable  only  in  case  they 
had  funds  in  their  possession.  Now,  payments  of  this  nature  are  for  the  benefit  of 
the  church  itself ;  for  the  pavement  which  leads  to  and  from  the  church  is  a  con- 
venience to  those  persons  who  attend  divine  service,  and  watching  and  lighting  are 
equally  conveniences,  for  which  it  is  the  duty  of  the  parishioners  to  provide  ;  and 
I  fully  agree  with  my  Lord  Chief  Baron  and  ray  brother  Parke,  and  I  entertain  no 
doubt,  that  the  churchwardens  need  not  labour  under  any  serious  inconvenience;  for 
if  they  are  compelled  to  make  these  payments  I  have  no  doubt  whatever  in  my  own 
mind,  that  they  may  make  a  church-rate  for  the  purpose  of  reimbursing  themselves. 
If  there  be  any  dispute  or  difficulty  in  making  such  rate,  they  may  call  upon  the 
vestry,  and  if  the  vestry  (as  they  sometimes  do),  refuse  to  make  the  rate,  then  they 
may  apply  to  the  Court  of  Queen's  Bench  to  compel  the   vestry  by   mandamus   to 
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agree  to  it.  This  is  always  granted  where  an  act  of  Parliament  authorises  persons 
to  incur  an  expenditure  on  behalf  of  a  parish.  A  church  rate  at  common  law,  for 
which  the  assent  of  the  vestry  is  required,  is  very  different  from  the  present  rate; 
and  in  a  case  like  this,  the  Court  of  Queen's  Bench  will  always  enforce  the  rate,  where 
the  parties  are  compelled  by  act  of  Parliament  to  make  the  payment ;  and  I  have  no 
doubt  whatever,  not  only  that  the  churchwardens  can  make  the  rate,  but  that  they 
can  enforce  it  by  mandamus. 

EoLFE,  B.  The  legislature  certainly  intended,  that,  under  this  act  of  Parliament, 
the  commissioners  should  recover  the  money  by  some  means  or  other ;  and,  if  the 
money  cannot  be  recovered  by  this  act,  I  am  at  a  loss  to  discover  by  what  mode  it 
can  be  recovered.  The  effect  [104]  of  this  act  of  Parliament  is  to  make  the  commis- 
sioners creditors  of  the  churchwardens,  and  to  place  them  in  the  same  predicament  as 
if  the  work  and  labour  they  had  done  were  work  and  labour  done  by  the  order  of 
the  churchwardens.  There  is  no  analogy  to  lead  to  the  conclusion,  that  the  parties 
who  had  done  this  work  and  labour  can  recover  it  by  means  of  enforcing  the  rate : 
that  is  for  the  churchwardens  to  do.  The  legislature  has  said,  these  acts  for  repairs 
and  building  are  pro  tanto  for  the  benefit  of  the  church  ;  and,  in  respect  of  that 
benefit,  the  churchwardens  shall  pay  the  rate.  The  language  of  the  act  is  as  clear  as 
possible.  There  is  a  section  which  gives  a  right  of  action ;  and  it  seems  to  me  to 
follow,  that  such  a  mode  is  the  proper  one  to  be  adopted  for  the  recovery  of  the  money. 
But  the  argument  against  such  a  mode  is  the  apparent  and  supposed  hardship  imposed 
upon  the  churchwardens,  by  laying  them  under  an  obligation  to  pay  money  out  of 
their  own  pockets  when  they  had  not  the  means  of  reimbursing  themselves.  I  quite 
agree  with  my  Lord  Chief  Baron  and  my  learned  Brothers  who  have  preceded  me, 
in  thinking,  that,  by  necessary  implication,  the  churchwardens  have  a  power  to  make 
a  rate.  If  this  were  not  so,  I  cannot  say  that  it  appears  to  me  that  any  such  difficulty 
exists  as  to  oblige  us  to  surmount  the  express  words  of  the  statute.  The  rate  is 
imposed  upon  every  place  of  worship,  which,  therefore,  includes  a  dissenting  place  of 
worship,  where  the  rate  would  be  paid  by  the  chapelwardens  or  trustees, — for  these 
parties  are  expressly  made  liable  to  the  payment, — and  whether  by  necessary  impli- 
cation they  have  not  therefore  a  right  to  consider  themselves  incumbrancers  (so  to  say) 
upon  the  chapel  for  the  amount,  is  a  matter  upon  which  it  is  not  now  necessary  to 
give  a  decision.  Such  might  be  the  result.  Now,  in  the  same  way,  by  analogous 
reasoning,  I  conceive  the  true  construction  of  this  statute  to  be,  [105]  that  the  church- 
wardens become  the  incumbrancers  (so  to  say)  upon  the  parish  rates  for  the  money. 
But,  at  all  events,  that  is  a  matter  with  which  the  creditors  of  the  churchwardens  have 
no  concern  whatever.  The  legislature  has  authorised  the  duty  of  imposing  the  rate, 
and  says  it  shall  be  recovered  bj'  action  against  those  upon  whom  the  rate  is  imposed. 
I  am,  therefore,  quite  clear  that  our  judgment  ought  to  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

SOTILICHOS  V.  Kemp.  Xov.  23,  1848. — In  an  action  for  refusing  to  accept  a  cargo  of 
linseed,  w-hich  plaintiff  had  sold  defendant,  and  which  was  to  arrive  by  a  vessel, 
"  fourteen  days  to  be  allowed  for  the  delivery  of  it,"  and  evidence  was  offered 
dehors  the  contract,  to  shew  what  the  parties  intended  by  the  period  assigned 
for  the  delivery  of  the  cargo  :  — Held,  that,  in  the  absence  of  any  usage  or  evidence 
to  raise  an  ambiguity  as  to  the  terms  of  the  contract,  such  evidence  was  properly 
rejected. 

[S.  C.  18  L.  J.  Ex.  36.] 

Assumpsit.  The  declaration  stated,  that  the  defendant  agreed  to  buy  of  the 
plaintiflf  1000  quarters  of  linseed,  expected  to  arrive  by  the  "Enterprise,"  to  be 
delivered  at  Hull  at  45s.  per  quarter,  "  fourteen  days  to  be  allowed  for  the  delivery 
of  the  said  seed  from  the  time  of  the  .ship's  being  ready  to  discharge  after  its  a' rival." 
Averment,  that  although  the  plaintiff  was  ready  and  willing  to  deliver  the  seed,  yet 
that  the  defendant  would  not  accept  it.  Plea  (amongst  others),  that  the  plaintiff^  was 
not  ready  and  willing  to  deliver  the  seed  within  a  reasonable  time ;  upon  which  issue 
was  joined.  It  appeared  at  the  trial  of  the  cause,  before  Cresswell,  J.,  at  the  last  York 
Summer  Assizes,  that  the  "Enterprise"  arrived  on  the  14th  of  April,  when  the 
defendant  applied  for  the  linseed,  but  the  captain  refused  to  deliver  it  up  to  him,  iis 
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he  had  not  at  that  time  the  bill  of  larling.  On  the  22nd  the  bill  of  lading  having 
arrived,  the  captain  then  offered  to  deliver  the  seed  to  the  defendant,  but  he  refused 
to  accept,  as  the  market  in  the  meantime  had  fallen  considerably.  It  thereupon  was 
contended,  on  the  part  of  the  defendant,  that  [106]  the  provision  in  the  agreement, 
by  which  fourteen  days  were  to  be  allowed  for  the  delivery  of  the  seed,  was  for  the 
benefit  of  the  purchaser,  and  that  he  had  the  whole  of  that  time  before  he  took  away 
the  seed  ;  and  of  that  opinion  was  the  learned  judge,  but  he  refused  to  receive  evidence 
for  the  purpose  of  explaining  the  meaning  of  the  parties,  and  left  it  to  the  jury  to  say, 
whether  the  offer  on  the  22nd  was  made  within  a  reasonable  time.  The  jury  found 
a  verdict  for  the  plaintiff,  with  2701.  damages. 

Martin  moved  (Nov.  6th)  for  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  also  of  the  verdict  being  against  the  evidence.  The  Court  said  that 
they  would  confer  with  Cresswell,  J. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case,  in  which  a  motion  was  made  for  a  new 
trial,  against  the  direction  of  ray  Brother  Cresswell  at  York,  the  Court  took  time  to 
consider  whether  the  rule  should  be  granted  on  the  ground  of  the  verdict  being  against 
evidence,  or  on  the  ground  of  misdirection,  the  misdirection  consisting  in  the  rejection 
of  certain  evidence  which  was  tendered  in  order  to  explain  the  meaning  of  the  contract. 
We  have  consulted  with  my  Brother  Cresswell,  who  is  not  dissatisfied  with  the  verdict, 
and  therefore  there  will  be  no  rule  on  the  first  ground.  With  respect  to  the  misdirec- 
tion or  rejection  of  evidence,  the  defendant's  counsel  contended,  that  he  had  a  right 
to  give  evidence  as  to  what  was  the  meaning  of  the  contract  as  understood  by  the 
plaintiff  at  the  time,  and  he  accordingly  tendered  that  evidence.  This  evidence  was 
rejected,  and  we  concur  with  our  Brother  Cresswell  in  thinking  that  no  evidence  can 
be  tendered  for  the  purpose  of  explaining  this  contract.  Without  saying  what  our 
opinion  would  be  if  there  be  some  invariable  usage  with  reference  [107]  to  which  it 
may  be  presumed  that  the  contract  was  made,  and  which  may  render  it  ambiguous  in 
its  terms,  and  therefore  open  to  explanation,  like  the  case  in  this  Court,  where  what 
is  meant  by  the  word  "season"  was  explained  by  the  practice  among  the  persons 
making  contracts  of  the  description  in  question,  we  are  agreed  that  the  present  case 
is  not  one  of  that  kind,  and  that  it  is  not  competent  for  counsel  on  either  side  to  tender 
evidence  simpliciter,  to  explain  what  is  the  meaning  of  the  contract.  We  think,  there- 
fore, that  in  this  case  there  ought  to  be  no  rule. 

Eule  refused. 


Herring  v.  Hudson,  Evison,  and  Others.  Nov.  14,  1848.— Trespass  for  assault- 
ing the  plaintiff,  and  compelling  him  to  go  to  the  Arches  Court.  Plea,  that  the 
defendant  was  keeper  of  the  Queen's  Prison,  and  the  plaintiff  a  prisoner  there ; 
that  a  writ  of  habeas  corpus  issued,  commanding  the  defendant  to  have  the  body 
of  the  plaintiff  at  the  Arches  Court ;  that  the  plaintiff'  refused  to  go  ;  wherefore 
the  defendant  compelled  him,  &c.  Eeplication,  that  the  writ  issued  at  the 
instance  of  the  plaintiff  and  no  other  person,  as  the  defendant  well  knew,  and 
that  the  plaintiff"  gave  notice  to  the  defendant  not  to  execute  it.  Rejoinder, 
that  the  defendant  did  not  know  that  the  writ  issued  at  the  instance  of  the 
plaintiff  and  no  other  person.  Issue  thereon  : — Held,  that  this  issue  was  not 
supported  by  evidence,  that  the  plaintiff's  agent  informed  a  person  who  was 
clerk  of  the  papers  and  deputy  keeper  of  the  prison,  that  the  writ  was  issued  by 
the  plaintiff,  and  that  he  was  not  to  be  taken  before  the  Court  of  Arches,  the 
writ  itself  not  containing  on  the  face  of  it  the  name  of  the  party  at  whose 
instance  it  was  sued  out. 

[S.  C.  18  L.  J.  Ex.  28.] 

Trespass  for  beating  and  ill-treating  the  plaintiff,  and  compelling  him  to  go  in  a 
certain  carriage  to  the  Couil  of  Arches,  &c. 

Pleas.  First,  not  guilty.  Secondly,  that  the  defendant  Hudson,  at  the  said  time 
when  &c.,  was  keeper  of  the  Queen's  Prison,  and  the  plaintiff  a  prisoner  detained 
there;  that  a  writ  of  habeas  corpus  issued  out  of  the  Court  of  &c.,  commanding  the 
defendant  to  have  the  body  of  the  plaintiff  before  Sir  H.  J.  Fust  at  the  Arches 
Court,  on  &c. ;  that  the  plaintiff  refused  to  go   to   the  said    Court :  wherefore   the 
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defendant  Hudson  in  his  own  right,  and  the  other  defendants  as  his  servants,  and  by 
his  command,  for  the  purpose  of  executing  the  said  writ,  forced  and  compelled  the 
plaintiff'  to  go  into  the  said  carriage  and  to  the  Court  [108]  of  Arches,  using  no 
unnecessary  violence,  &c.,  quffi  sunt  eadem,  &c. 

Replication,  that  the  writ  was  issued  out  of  the  said  court  &c.,  at  the  instance  and 
on  the  behalf  of  the  plaintiff  and  of  no  other  person,  as  the  defendants  well  knew  ; 
and  that  the  plaintiff  gave  notice  to  the  defendant  Hudson  not  to  execute  the  said 
writ,  &c. 

Rejoinder,  that  the  defendants  did  not  nor  did  any  or  either  of  them  know  that 
the  said  writ  was  issued  at  the  in.stance  or  on  behalf  of  the  plaintiff  and  of  no  other 
person  ;  upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last  Michaelmas 
Term,  the  following  facts  appeared : — The  defendant  Hudson  was  keeper  of  the 
Queen's  Prison,  and  the  other  defendants  were  officers  of  the  prison.  A  writ  of 
habeas  corpus  having  been  served  upon  Hudson,  commanding  him  to  bring  the 
plaintiff'  before  the  Court  of  Ai'ches,  a  person  of  the  name  of  Mitchell,  who  acted  on 
behalf  of  the  plaintiff',  told  the  defendant  Evison,  who  was  clei'k  of  the  papers  and  one 
of  the  deputy  keepers  of  the  prison,  that  the  writ  was  the  plaintiff's  writ,  and  that  he 
was  not  to  be  taken  before  the  Court  of  Arches.  There  was  no  evidence  to  shew  that 
the  defendant  Hudson  heard  this,  or  that  he  had  any  knowledge  that  the  writ  issued 
at  the  sole  instance  of  the  plaintiff,  and  the  writ  itself  contained  no  indorsement  or 
mention  of  the  plaintiff's  name.  The  learned  judge  thought,  that  the  above  facts 
furnished  some  evidence  for  the  jury,  that  the  defendant  Hudson  knew  that  the  writ 
of  habeas  corpus  was  the  writ  of  the  plaintiff  alone ;  and  under  his  Lordship's 
direction  a  verdict  was  found  against  the  defendant  Hudson,  with  40s.  damages,  and 
for  the  other  defendants,  leave  being  reserved  for  Hudson  to  move  to  enter  a  verdict 
for  him  on  the  second  plea,  if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  of  his  knowledge  that  the  writ  had  been  sued  out  by  the  plaintiff  alone. 

[109]  A  rule  nisi  having  been  obtained  accordingly — 

Herring,  the  plaintiff",  in  person  shewed  cause,  and  contended,  that  the  fact  of  the 
communication  having  been  made  to  Evison,  who  was  clerk  of  the  papers  and  deputy 
keeper,  was  evidence  from  which  the  jury  might  infer  knowledge  by  the  defendant 
Hudson. 

Unthank  appeared  to  support  the  rule,  but  was  not  called  upon. 

Pollock,  C.  B.  The  rule  must  be  absolute  to  enter  a  verdict  for  the  defendant 
Hudson  on  the  second  plea.  Upon  consideration,  I  think  there  was  no  evidence  from 
which  the  jury  could  come  to  the  conclusion  that  Hudson  knew  that  the  writ  of 
habeas  was  sued  out  at  the  sole  instance  of  the  plaintiff'. 

Parke,  B.  I  am  of  the  same  opinion.  The  question  raised  by  the  rejoinder  is, 
whether  the  defendant  Hudson  knew  that  the  writ  of  habeas  issued  at  the  instance 
of  the  plaintiff  and  no  other  person.  I  am  clearly  of  opinion,  that  there  is  no 
evidence  of  such  knowledge.  The  writ  of  habeas  corpus,  unlike  the  writ  of  fieri 
facias,  does  not  contain  upon  the  face  of  it  the  name  of  the  party  at  whose  instance  it 
was  sued  out,  and  there  was  no  evidence  of  any  direct  communication  to  the  defen- 
dant Hudson  or  to  Evison,  the  clerk  of  the  papers,  (admitting,  for  the  sake  of 
argument,  that  the  clerk  of  ihe  papers  was  Hudson's  agent),  that  the  writ  was  sued 
out  by  the  plaintiff  alone,  and  that  he  was,  so  to  speak,  the  dominus  of  the  writ. 

Alderson,  B.  To  make  the  replication  good,  it  was  necessary  to  state  that 
the  writ  was  sued  out  by  the  plaintiff  alone,  and  that  Hudson  knew  that  fact.  The 
rejoinder  must  be  taken  in  the  same  sense.  I  think  there  was  no  evidence  of 
Hudson's  knowledge,  from  the  communica-[110]-tion  made  to  the  clerk  of  the  papers ; 
and  it  appears  that  the  writ  does  not  contain  any  indorsement  of  the  plaintiff's  name. 

ROLFE,  B.  I  am  of  the  same  opinion.  The  writ  commanded  the  defendant  to 
have  the  body  of  the  plaintiff'  before  the  Court  of  Arches  on  a  certain  day ;  and  the 
only  question  is,  whether  the  defendant  knew  that  the  writ  was  sued  out  by  Hudson 
himself,  who  therefore  had  the  power  of  countermanding  it.  The  analogy  attempted 
to  be  drawn  between  this  writ  and  a  fieri  facias  does  not  hold,  because,  by  the  very 
nature  of  the  latter  writ,  the  sheriff  is  commanded  to  do  a  certain  act  at  the  instance 
of  the  party  who  has  obtained  the  judgment.  That  is  not  the  case  with  respect  to  a 
writ  of  habeas  corpus,  and  the  defendant  Hudson  might  have  got  into  difficulty,  if  he 
had  attended  at  once  to  the  countermand  of  the  plaintiff'.     If  the  issue  had  been  as 
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to  whether  notice  had  been  given  to  Hudson,  it  might  perhaps  have  been  made  out, 
for  Evison,  the  clerk  of  the  papers,  might  be  considered  as  the  agent  of   Hudson. 
But  upon  this  issue  there  was  no  evidence  that  Hudson  knew  that  the  plaintiff  was 
the  only  person  who  issued  the  writ,  and  as  such  was  entitled  to  countermand  it. 
Eule  absolute. 

[Ill]  In  the  M.4TTER  OF  BowEN  V.  EVAN.s.  Nov.  18,  1848. — An  application 
under  the  121st  section  of  the  9  &  10  Vict.  c.  95,  to  remove  a  cause  from  the 
County  Court  to  a  superior  Court,  should  be  made  to  a  judge  at  chambers,  and 
not  to  the  Couit. 

[S.  C.  6  D.  &  L.  193 ;  IS  L.  J.  Ex.  38.] 

Price  moved  for  a  certiorari  to  remove  the  case  of  Bowen  v.  Evans  from  the  County 
Court  of  Carmarthenshire  into  this  Court.  The  action  was  replevin  for  taking  cattle 
and  goods  ;  and  it  appeared  from  the  affidavits  of  the  plaintifT,  on  whose  behalf  the 
application  was  made,  that  the  title  to  the  land  on  which  the  distress  was  made,  would 
come  in  question. (a)  [Parke,  B.  You  should  have  applied  to  a  judge  at  chambers, 
and  not  to  this  Court.  Pollock,  C.  B.  The  object  of  the  act  was  to  avoid  heavy 
costs,  and  that  is  better  effected  by  an  application  at  chambers.  Alderson,  B.  These 
kinds  of  applications  are  commonly  made  at  chambers,  and  it  is  very  desirable  they 
should  be.  If  the  judge  thinks  there  is  any  difficulty  in  this  case,  he  can  send  the 
matter  to  the  Court,] 

Kule  refused. 

[112]  Brooker  v.  Cooper.  Nov.  21,  1848. — A  defendant  who  seeks  to  deprive  a 
plaintiff  of  costs  undei'  the  County  Courts'  Act,  9  ife  10  Vict.  c.  9-5,  s.  129,  must 
proceed  by  suggestion  on  the  roll;  and  in  order  to  obtain  it,  must  shew  affirma- 
tively that  the  case  is  not  within  the  exceptions  contained  in  the  128th  section; 
therefore,  an  affidavit  stating  that  the  plaintiff,  at  the  commencement  of  the  suit, 
carried  on  his  trade  of  a  builder,  "within  a  short  distance  "  of  the  defendant,  was 
held  insufficient. 

[S.  C.  G  D.  &  L.  199 ;  18  L.  J.  Ex.  41  ;  12  Jur.  964.] 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  he  should  not  forthwith 
bring  the  postea  into  court,  and  file  the  plea  roll,  and  why  judgment  should  not  be 
entered  up  thereon  for  the  sum  of  61.  6s.  6d.  only,  being  the  amount  of  the  verdict 
recovered  in  this  action  ;  or,  why  the  defendant  should  not  be  at  liberty  to  enter  a 
suggestion  on  the  roll,  to  deprive  the  plaintiff  of  costs,  pursuant  to  the  9  &  10  Vict, 
c.  95,  s.  129.  The  rule  was  obtained  on  an  affidavit  of  the  defendant,  which  stated, 
"  that  the  action  was  brought  to  recover  61.  6s.  6d.  for  goods  sold  and  delivered  ;  that 
the  cause  was  tried  before  the  undersheriff  of  Suri'ey,  on  a  writ  of  trial,  when  the 
plaintiff  recovered  a  verdict  for  61.  6s.  6d.,  and  no  more ;  that  the  defendant,  at  the 
time  of  the  commencement  of  the  suit,  resided  and  dwelt,  and  still  resides  and  dwells, 
at  No.  3  Elizabeth-street,  Lock's  Fields,   Walworth,  in  the  county  of  Surrey ;   and 

(a)  The  121st  section  of  the  County  Courts  Act,  9  &  10  Vict.  c.  9-5,  enacts,  "that 
in  case  either  party  to  any  such  action  of  replevin  shall  declare  to  the  court  in  which 
such  action  shall  be  brought,  that  the  title  to  any  corporeal  or  incorporeal  heredita- 
ments, or  to  any  toll,  market,  fair,  or  franchise  is  in  question,  oi'  that  the  rent  or 
damage  in  respect  of  which  the  distress  shall  have  been  taken  is  more  than  the  sum 
of  201.,  and  shall  become  bound  with  two  sufficient  sureties,  to  be  approved  by  the 
clerk  of  the  court,  in  such  sums  as  to  the  judge  shall  seem  reasonable,  (regard  being 
had  to  the  nature  of  the  claim  and  the  alleged  value  or  amount  of  the  property  in 
dispute,  or  of  the  rent  or  damage,)  to  prosecute  the  suit  with  effect  and  without  delay, 
and  to  prove  before  the  court  by  which  such  suit  shall  be  tiled,  that  such  title  as 
aforesaid  is  in  dispute  between  the  parties,  or  that  there  was  ground  for  believing 
that  the  said  rent  or  damage  was  more  than  201.,  then  and  not  otherwise  the  action 
may  be  removed  before  any  court  competent  to  try  the  same  in  such  manner  as  hath 
been  accustomed." 
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that  the  plaintift",  at  the  commencemeut  of  the  suit,  carried  on  his  trade  and  business 
of  a  builder  within  a  short  distance  of  this  deponent,  namely,  on  Walworth  Common, 
in  the  said  county  of  Surrey  ;  that  the  plaintift's  cause  of  action  arose  in  Walworth, 
in  the  said  county  of  Surrey,  within  the  jurisdiction  of  the  Camberwell  county  court 
for  Surrey,  held  at  Denmark-hill,  Camberwell,  in  the  said  county,  and  not  elsewhere; 
and  that  the  residence  of  the  defendant  was  within  the  jurisdiction  of  the  said  county 
court ;  that  no  officer  of  any  county  court  was  a  party  to  this  action,  or  was  so  at  the 
time  of  its  commencement ;  that  the  defendant  was,  at  the  time  of  the  commencement 
of  the  suit,  liable  to  be  summoned  to  the  said  county  court  for  payment  of  the  sum 
recoveied  ;  and  that,  for  the  said  cause  of  action,  a  plaint  might  have  been  entered 
against  the  defendant  by  the  plaintiff  in  the  said  county  court ;  that  the  Camberwell 
county  court  was,  at  [113]  the  commencement  of  the  suit,  and  still  is,  a  court  con- 
stituted under  the  9  &  10  \'ict.  c.  9.5  ;  and  that  the  judge,  before  whom  the  cause  was 
tried,  did  not  certify  that  it  was  fit  to  be  brought  in  the  superior  court." 

Collier  shewed  cause.  The  defendant  has  failed  to  shew  by  his  affidavit,  that  the 
plaintiff  was  bound  to  sue  in  the  county  court.  The  r28th  section  of  the  9  &  10  Vict, 
c.  95,  enacts,  that  "all  actions  and  proceedings,  which,  before  the  passing  of  this  act, 
might  have  been  brought  in  any  of  her  Majesty's  superioi'  courts  of  record,  where  the 
plaintiff  dwells  more  than  twenty  miles  from  the  defendant,  or  where  the  cause  of 
action  did  not  arise  wholly,  or  in  some  material  point,  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwells  or  carries  on  his  business  at  the  time  of  the 
action  brought,  or  where  any  officer  of  the  county  court  shall  be  a  party,  except  in 
respect  of  any  claim  to  any  goods  and  chattels  taken  in  execution  of  the  process  of  the 
court  or  the  proceeds  or  value  thereof,  may  be  brought  and  determined  in  any  such 
superior  court,  at  the  election  of  the  party  suing  or  proceeding,  as  if  this  act  had  not 
been  passed."  Then,  by  the  129th  section,  "if  any  action  shall  be  commenced,  after 
the  passing  of  this  act,  in  any  of  her  Majesty's  superior  courts  of  record,  for  any  cause 
other  than  those  lastly  hereinbefore  specified,  for  which  a  plaint  might  have  been 
entered  in  any  court  holden  under  this  act,  and  a  verdict  shall  be  found  for  the 
plaintiff'  for  a  sum  less  than  twenty  pounds,  if  the  said  action  is  founded  on  contract, 
or  less  than  five  pounds  if  it  be  founded  on  tort,  the  plaintiff'  shall  have  judgment  to 
recover  such  sum  only,  and  no  costs ;  and  if  a  veidict  shall  not  be  found  for  the 
plaintiff,  the  defendant  .shall  be  entitled  to  his  costs  as  between  attorney  and  client, 
unless  in  either  case  the  judge  who  shall  try  the  cause  shall  certify  on  the  back  of  the 
record  that  the  action  was  fit  to  be  brought  in  such  superior  court."  In  order  to 
deprive  [114]  the  plaintiff'  of  costs  under  that  statute,  the  defendant  must  shew 
affirmatively  that  the  case  is  not  within  any  of  the  exceptions  contained  in  the  128th 
section  :  Meekn  v.  Nkholls  (5  C  B.  848  ;  5  D.  &  L.  799).  This  affidavit  does  not  shew 
that  the  plaintiff  and  defendant  dwelt  within  twenty  miles  of  each  other,  but  merely 
states  that  the  plaintiff'  at  the  commencement  of  the  suit  carried  on  his  trade  and 
business  "  within  a  short  distance  of  the  residence  of  the  defendant."  The  Court  will 
not  assume  that  a  "  short  distance  "  is  necessarily  less  than  twenty  miles.  [Pollock,  C.  B. 
Certainly  the  Court  has  no  means  of  ascertaining  the  measure  of  a  "  short  distance."] 
In  Butler  v.  Corncij  (2  Exch.  -174),  the  distinction  was  pointed  out  between  the  excep- 
tions in  the  128th  section  and  those  in  other  parts  of  the  statute.  Parke,  B.,  there 
says,  "the  defendant  need  not  negative  the  fact  of  the  plaintiff'  being  an  attorney,  or 
state  that  the  case  is  not  within  the  exceptions  contained  in  the  58th  section  ;  if  he 
prima  facie  brings  himself  within  the  128th  and  129th  sections  it  is  sufficient,  and  the 
onus  of  proving  those  other  matters  is  cast  upon  the  plaintiff." 

Hurlstone,  in  support  of  the  rule.  The  rule  consists  of  two  branches,  one,  that 
the  Court  may  enter  up  judgment  for  the  debt,  without  costs  ;  the  other,  that  the 
defendant  may  enter  a  suggestion.  Assuming  that  the  affidavit  is  insufficient  for  the 
pui-pose  of  a  suggestion,  it  is  nevertheless  sufficient  to  warrant  the  Court  in  entering 
up  judgment,  which  might  possibly  be  done  on  the  mere  production  of  the  record 
without  any  affidavit  [Parke,  B.  "  There  must  be  a  suggestion  in  order  to  deprive 
a  plaintiff  of  costs.]  '1  he  128th  and  129th  sections  must  be  read  together,  and  the 
language  used  in  the  latter  shews  that  the  legislature  intended  to  shift  the  onus 
of  proof  from  the  defendant  to  the  plaintiff.  The  words  of  that  section  are,  [115] 
if  any  action  shall  be  brought  in  a  superior  court  for  any  cause  other  than  those 
specified  in  the  pr-eceding  section  "  for  which  a  plaint  might  have  been  entered  in  any 
county  court  under  this  act,"  &c.  the   plaintiff  shall  have   judgment  for  that  sum 
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only,"  &c.  In  the  present  case,  it  appears  that  the  plaint  might  have  been  entered 
in  Ihe  county  court,  and  consequently  the  plaintiff  is  bound  to  shew  that  he  had  a 
ric;ht  to  sue  in  the  superior  court.  The  wording  of  the  129th  section  is  materially 
dilierent  from  that  of  the  old  Court  of  Kequests'  Acts,  which  require  something  to  be 
proved  by  the  defendant  in  order  to  warrant  the  Court  in  depriving  a  plaintift'  of 
costs.  Thus  the  old  London  Court  of  Requests'  Act,  3  Jac.  1,  c.  1-5,  s.  4,  enacts, 
"that  if,  in  any  action  of  debt  &c.  to  be  sued  or  prosecuted  Sic.  in  any  of  the  King's 
Courts  at  Westminster  or  elsewhere  out  of  the  said  Court  of  Requests,  it  shall  appear 
to  the  judges  of  the  Court,  where  such  action  shall  be  sued  or  prosecuted,  that  the 
debt  to  be  recovered  by  the  plaintiff  in  such  action  doth  not  amount  to  the  sum 
of  40s.,  and  the  defendant  in  such  action  shall  duly  prove,  either  by  sufficient  testimony 
or  on  his  oath  &c.,  that,  at  the  time  of  the  commencing  of  such  action,  such  defendant 
was  inhabiting  and  resident  in  the  city  of  London  or  the  liberties  thereof,  in  such 
case  the  said  judge  or  judges  shall  not  allow  the  plaintiff  any  costs  of  suit,  but  shall 
award  that  the  plaiiititf  shall  pay  so  much  ordinary  costs  to  the  party  defendant,  as 
such  defendant  shall  justly  prove  befoie  the  said  judge  or  judges  it  hath  truly  cost 
him  in  defence  of  the  said  suit."  [Parke,  B.  'The  rule  long  ago  adopted  by  the 
Courts  is,  that,  whenever  the  Statute  of  Gloucester,  which  gives  a  successful  plaintiff 
his  costs  of  suit,  is  departed  from,  some  reason  for  that  departure  must  appear  by 
suggestion  on  the  record,  in  order  that  the  other  party  may  have  an  opportunity  of 
traversing  it ;  but  when  the  alteration  sought  to  be  made  is  merely  one  which  increases 
or  diminishes  the  amount  of  the  plaintiff's  costs,  such  a  [116J  course  is  unnecessary 
(although  in  some  of  the  old  cases  it  was  held  otherwise),  for  the  Master  ascertains 
the  amount  on  taxation.]  The  rule  as  to  suggestions  is  inapplicable  to  the  present 
case,  in  which  the  defendant  seeks  to  enter  up  the  judgment  for  the  debt  only. 
[Parke,  B.  That  object  cannot  be  attained  without  a  suggestion  ;  and  whenever  there 
is  a  suggestion,  it  is  an  allegation  of  matter  of  fact,  which,  like  other  matters  of  fact, 
must  be  determined  by  a  jury,  as  was  shewn  by  this  Court  in  the  case  of  JVatson  v. 
Quiller  (11  M.  &  W.  760),  where  the  whole  doctrine  of  suggestion  was  fully  gone  into.] 
The  60th  section  {b)  mentions  the  cases  in  which  plaints  may  be  brought  in  the  county 
court,  the  li'Sth  section  contains  the  exceptions.  [Parke,  B.  That  section  is  not  a 
proviso,  but  an  enacting  clause — it  sa^'s,  "  if  any  action  shall  be  commenced  in  any 
of  her  Majesty's  superior  courts  of  record  for  any  cause  other  than  those  lastly 
hereinbefore  specified,"  that  is,  other  than  those  specified  in  the  l"28th  section;  so 
that  the  I2yth  section  mu.st  be  read  as  if  those  words  in  the  liSth  section  were  incor- 
porated in  it ;  and  consequently  a  defendant,  in  order  to  avail  himself  of  this  enact- 
ment, must  negative  the  cases  enumerated  in  the  128th  section.]  The  129th  section 
contains  an  exception  in  the  case  of  a  certificate  of  a  judge  that  the  cause  was  fit  to 
be  tried  in  the  .superior  court ;  but  it  has  been  held,  that  the  defendant  need  not 
negative  that  exception  :  Nind  v.  lihodes  (.5  D.  &  L.  621).  [Parke,  B.  A  construction 
has  been  put  upon  the  statute  by  the  Court  of  Common  Pleas  in  Mectcn  v.  NichoUs, 
and  by  this  Court  in  Butler  v.  Corney ;  and  the  case  of  Nind  v.  Rhodes  [117]  is  not  at 
variance  with  those  decisions,  for  the  costs  are  taxed  on  the  postea,  and  the  certificate 
of  the  judge  is  required  to  be  on  the  back  of  the  record,  which  is  supposed  to  be  in 
Court,  and  would  speak  for  itself,  so  that  an  affidavit  in  such  a  case  would  only  be  a 
needless  expense.] 

Pollock,  C.  B.  This  is  a  settled  point,  and  the  rule  must  be  dischai'ged,  with 
costs. 

Rule  discharged,  with  costs. 

(h)  Sect.  60  enacts  "  that  such  summons  may  issue  in  any  district  in  which  the 
defendant  or  one  of  the  defendants  shall  dwell  or  cairy  on  his  business  at  the  time  of 
the  action  brought;  or,  by  leave  of  the  court  for  the  district  in  which  the  defendant 
or  one  of  the  defendants  shall  have  dwelt  or  carried  on  his  business,  at  some  time 
within  six  calendar  months  next  before  the  time  of  the  action  brought,  or  in  which 
the  cause  of  action  arose,  such  summons  may  issue  in  either  of  such  last  mentioned 
courts." 
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ToYMiiEE  c.  Brown,  Clerk.  Nov.  22,  1848.— On  the  triul  of  a  feigned  is.sue  whether 
the  plaintiff's  lands  were  exempt  from  the  payment  of  tithe  in  kind,  by  reason  of 
a  composition  real  or  annual  payment,  it  appeared  that,  in  1653,  the  lands  in 
question,  in  the  parish  of  H.,  were  conveyed  to  E.,  S.,  D.,  and  M.,  in  trust  for  E. 
Subsequently,  in  1653,  E.  tiled  a  bill  in  Chancery  against  P.,  the  patron,  and  R., 
the  rector  of  the  church  of  H.  ;  wherein,  after  reciting  that  P.  and  K.  had  agreed 
that  E.  should  hold  the  said  lands  freed  from  any  claim  by  the  then  incumbent 
or  his  successors,  for  tithes  or  common,  and  that  R.  should  accept  801.  yearly,  in 
full  lieu  and  satisfaction  of  all  tithes  ;  and  that  P.  and  R.  did  agree  to  consent 
to  a  decree  to  be  obtained  against  P.  and  R.  by  E.,  for  establishing  the  said 
agreement ;  wherefore  E.  prayed  relief,  &c.  P.,  by  his  answer,  confirmed  the 
agreement ;  and  R.,  by  his  answer,  confessed  that  he  agreed  and  was  willing  to 
accept  the  801.  yearly  in  full  lieu  and  satisfaction  for  all  demands  of  tithes  and 
common  to  be  made  by  him  or  his  successors ;  and  that  there  might  be  one  or 
more  decrees  to  confirm  the  said  agreement :  and  thereupon  it  was  decreed 
accordingly.  The  plaintiff",  who  claimed  under  E.,  was  owner  of  the  advowson  of 
H.  and  of  part  of  the  lands  in  H.  The  defendant  became  the  incumbent  in  1840. 
The  annual  sum  of  801.  had  been  paid  yearly  by  the  owners  of  the  lands  in  H. 
to  the  rector  for  the  time  being,  during  the  period  of  several  incumbencies, 
making  together  sixty  years,  and  also  during  a  further  period  of  more  than  three 
years  after  the  appointment  and  institution  of  the  defendant.  These  payments 
were  made  as  for  the  tithes  of  the  whole  parish,  and  were  described  in  the  receipts, 
sometimes  as  a  composition,  sometimes  as  a  modus  for  the  tithes  of  the  parish. 
A  terrier,  dated  1822,  and  signed  by  the  then  incumbent,  the  churchwardens, 
and  the  landholder,  stated,  among  other  rights  of  the  incumbent,  "the  tithes  of 
the  whole  parish,  with  Easter  ofiTerings,  for  which  the  rector  receives  a  composi- 
tion of  801.  per  annum,  free  from  parochial  and  other  rates  and  assessments." — 
Held,  first,  that,  as  for  more  than  sixty  years  801.  was  paid  for  the  tithe  of  the 
parish,  no  weight  was  due  to  the  expression  in  the  terrier  introduced  for  the 
first  time  in  1822. — Secondly,  that  the  801.  having  been  expressly  paid  and 
received  during  the  whole  statutable  period  as  a  modus  or  composition  for  the 
tithe  only,  such  payment  rendered  the  modus  valid  and  indefeasible,  although 
the  abandonment  by  the  rector  of  certain  rights  of  common  originally  formed 
part  of  the  consideration. — Thirdly,  that,  although  the  answer  in  Chancery 
might  be  "a  consent  or  agreement  in  writing,"  within  the  concluding  part  of 
the  1st  section  of  the  2  &  3  Will.  4,  c.  100,  yet,  in  order  to  take  the  payment 
of  a  modus  for  the  statutable  period  out  of  the  operation  of  that  section,  by  virtue 
of  the  concluding  part  of  it,  it  must  be  made  by  consent  or  agreement  in  writing 
for  the  payment  of  that  veiy  modus  during  all  or  some  part  of  that  lime,  and 
that  by  a  person  who  could  otherwise  have  objected  to  the  payment ;  and  there- 
fore the  modus  in  the  present  case  was  good. 

[S.  C.  18  L.  J.  Ex.  99.] 

This  was  a  feigned  issue,  framed  pursuant  to  the  provisions  of  the  statute  6  &  7 
Will.  4,  c.  71,  s.  46  (the  Tithe  [118]  Commutation  Act)  to  try  a  disputed  right 
respecting  the  tithes  of  the  parish  of  Howell,  in  the  county  of  Lincoln. 

The  case  came  on  for  trial  before  Parke,  B.,  at  the  Spring  Assizes  for  that  county, 
in  1846,  when  a  verdict  was  given  for  the  plaintiff',  subject  to  the  opinion  of  the 
Court  of  Exchequer  upon  the  following  case  : — 

The  decljiration  stated  the  question  to  be,  whether  the  lands  of  the  plaintiff'  were 
exempted  from  the  payment  of  tithes  in  kind  to  the  defendant  as  rector,  by  reason 
of  a  composition  real  or  annual  payment. 

At  the  time  of  making  the  decree  thereinafter  mentioned,  the  lands  within  the 
parish  of  Howell,  and  the  manor  of  Howell,  and  the  advowson  of  the  church  of 
Howell,  were,  by  indentures  of  lease  and  release  of  the  5th  and  6th  of  February,  1653, 
made  between  A.  Popham  and  T.  Goodwin,  of  the  one  part,  and  S.  Edmonds,  G.  Smith, 
W.  Dennys,  and  W.  Morse,  of  the  other  part,  conveyed  to  the  use  of  Edmonds,  Smith, 
Dennys,  and  Morse,  upon  trust  for  Edmonds,  his  heirs  and  assigns,  for  ever.  The 
indenture  contained  a  covenant  for  quiet  enjoyment  by  Edmonds,  Smith,  Dennys  and 
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Morse,   of    the    said    iiiaiioi-,   lands,   &c.    as    against  the  pai'son    of   Howell  and   his 
successors,  and  others,  &c.,  claiming  anj'  common. 

On  the  6th  of  September,  1653,  the  said  S.  Edmonds  filed  a  bill  in  Chancery 
against  the  said  A.  Pophara,  and  N.  Smith  and  T.  Curtis  (in  the  said  bill  described 
as  the  agents  and  servants  of  the  said  A.  Popham),  and  against  Thomas  Row,  the  then 
parson,  rector,  and  incumbent  of  the  said  church  of  Howell,  whei'ein,  after  reciting  the 
said  indentures,  and  that  the  said  A.  Popham,  N.  Smith,  T.  Curtis,  and  the  said 
Thomas  Row,  clerk,  had  agreed  that  the  said  S.  Edmonds  should  hold  the  .said  manor, 
lands,  &c.,  freed  and  discharged  from  any  claim  or  demand  of  or  by  the  then  present 
incumbent  or  his  successors  to  be  had  or  made  for  or  by  reason  of  any  tithes,  [119] 
or  for  or  concerning  the  said  manors,  lands,  &c.,  or  for  any  common  of  or  in  the  said 
premises,  or  for  any  of  the  glebe  land  formerly  belonging  to  the  said  parsonage, 
lying  dispersedly  in  the  fields  of  Howell,  and  long  since  exchanged  by  the  owner 
of  the  premises  with  the  predecessor  of  the  said  parson,  to  the  great  advantage 
of  the  said  parson  and  his  successors,  and  that  the  said  Thomas  Row  should 
and  would,  as  his  predecessor  had  formerly  done,  accept  of  801.  yearly,  in  full 
lieu  and  satisfaction  of  all  tithes  yearly  or  otherwise  to  grow  due  out  of  the  said 
premises,  and  also  for  all  other  demands  whatsoever  by  the  said  parson  or  his  suc- 
cessors out  of  the  said  premi.ses,  the  said  801.  yearly  excepted,  and  that  the  said 
A.  Popham,  (he  being  patron  of  the  said  church  of  Howell),  the  said  X.  Smith,  and 
the  said  T.  Curtis,  and  the  said  Thomas  Kovi^  (being  the  then  present  incumbent), 
did  agree  and  conclude  and  consent  to  one  or  more  decree  or  decrees  to  be  obtained 
against  the  said  A.  Popham  and  Thomas  Row  by  the  said  S.  Edmonds,  for  the 
establishing  of  the  said  agreement,  to  the  end  that  the  said  S.  Edmonds,  his  heirs  and 
assigns,  might  have  and  enjoy  the  .said  premises  free  and  clearly  discharged  from  all 
claims  and  demands  whatsoever  by  the  said  parson,  or  his  successors,  for  or  out  of 
the  said  premises,  the  said  S.  Edmonds,  his  heirs  and  assign.s,  yearly  payinii;  the  said 
801.  to  the  said  parson,  &c.,  as  aforesaid  ;  and  the  said  parson  to  have  the  said  lands 
exchanged,  and  the  said  yearly  rent  of  801.,  being  both  of  them  of  much  greater 
advantage  to  the  parson,  his  parsonage  being  since  the  said  exchange  and  agreement 
worth  by  the  j-ear  above  301.  more  than  before  ;  wherefore  the  said  S.  Edmonds 
prayed  relief,  and  that  the  said  defendants  should  answer  the  premises  on  oath. 

The  said  A.  Popham,  N.  Smith,  and  T.  Curtis,  by  their  answers,  sworn  the  18th 
of  September,  16-53,  confirmed  the  said  agreement  in  the  said  bill  recited  ;  and  the 
said  Thomas  Row,  by  his  answer,  dated  and  sworn  the  24th  of  [120]  November, 
1653,  said  and  confessed,  "  that  he  did  and  doth  still  agree  and  is  willing  that  the 
said  S.  Edmonds,  his  heirs  and  assigns,  should  hold  and  enjoy  the  said  manors,  lands, 
&c.,  according  to  the  agreement  in  the  said  bill,  freed  and  discharged  from  any  claim 
or  demand,  either  of  tithes  or  common,  in  or  out  of  the  said  manor,  &c.,  or  of  or  for 
any  of  the  said  glebe  land  ;  and  that  he  is  ready  and  willing  to  accept  of  the  said  land 
exchanged  for  the  said  glebe  land,  and  of  the  said  801.  yearly  to  be  paid  to  him  and 
his  successors,  in  full  lieu  and  satisfaction  for  all  demands  of  tithes  and  common  out 
of  the  said  manor,  &c.,  or  of  the  .said  exchanged  parcel  of  glebe  land  aforesaid,  or  of 
any  other  demand  whatsoever  to  be  made  by  him  or  his  successors,  so  far  as  by  law 
he  can  bind  his  successors ;  and  that  there  may  be  one  or  more  decree  or  decrees 
obtained  reciprocally  to  establish  and  confirm  the  said  agreement  and  premises,  unto 
which  he  is  ready  and  willing  to  consent,  as  far  as  in  him  lieth,  and  never  denied  the  said 
agreement,  or  to  consent  to  the  obtaining  of  the  said  decree  or  decrees,  as  in  the  said  bill 
is  alleged,  nor  had  he,  the  said  defendant,  any  reason  so  to  do,  but  very  good  reasons 
to  the  contrary,  (stating  them  as  in  the  bill) ;  and,  thereupon,  it  was,  on  the  31st  of 
October,  1654,  duly  decreed  that  the  exchange  and  agreement  aforesaid  shall  stand 
confirmed  by  the  decree  of  this  Court,  and  that  the  plaintiff,  his  heirs  and  assigns, 
shall  hold  and  enjoy  the  said  premises  against  the  said  Thomas  Row  and  his  successors, 
freed  and  discharged  of  and  from  all  claims  and  demands  whatsoever  to  be  made  by 
the  .said  Thomas  Row  or  his  successors,  for  or  by  reason  of  any  tithes  or  common  in 
or  out  of  the  said  manors,  lands,  &c.,  or  of,  in,  or  out  of  any  of  the  said  glebe  land, 
&c.,  since  exchanged,  &c.,  and  that  the  said  plaintiff,  his  heirs  and  assigns,  shall  have, 
hold,  and  enjoy  the  said  exchanged  lands  ;  and  the  said  Thomas  Row  and  his  successors 
shall  take,  demand,  and  accept  of  and  from  the  said  plaintiff,  his  heirs  and  [121] 
assigns,  and  from  time  to  time  have,  hold,  receive,  perceive,  and  enjoy  the  said  801. 
yearly  in  lieu  and  full  satisfaction  of  and  for  all  tithes  and  common  and  other  claims 
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and  demands  whatsoever,  which  shall  or  may   be  made   by  the  said  parson  or  his 
successors,  for  or  in  respect  of  the  said  manor,  lands,  &c." 

The  plaintiff  claimed  under  the  said  S.  Edmonds.  The  lands  within  the  parish  of 
Howell  (except  forty  acres)  and  the  advowson  of  the  chin-ch  of  Howell  came  by  con- 
veyances and  descents  to  J.  W.  Calcraft,  and  from  him  to  three  several  tenants  in  fee, 
of  whom  the  plaintiff  is  one.  The  forty  acres  passed  to  other  tenants  in  fee,  and 
afterwards  became,  and  now  are,  vested  in  Lord  Bristol. 

The  Rev.  Henry  Handley  Brown,  the  defendant,  was  instituted  and  inducted  to 
the  rectory  of  Howell  in  1840,  and  is  now  incumbent  of  the  same.  It  appears  that 
the  annual  sum  of  801.  had  been  actually  paid  yearly  and  every  year  by  the  owners  of 
all  the  lands  in  the  parish  of  Howell  to  the  rector  for  the  time  being  of  the  said  parish, 
during  the  whole  period  of  the  several  incumbencies  of  the  lectors  who  preceded  the 
defendant  in  the  said  rectory,  (the  names  of  the  rectors  were  here  set  out)  making 
together  the  full  period  of  sixty  years,  and  also  during  a  further  period  of  more  than 
three  years  after  the  appointment  and  institution  of  the  defendant  in  1840.  These 
payments  of  this  annual  sum  were  made  as  for  the  tithes  of  the  whole  parish,  and 
were  described  in  the  several  receipts,  sometimes  as  a  composition  for,  sometimes  as 
a  modus  for,  the  tithes  of  the  said  parish.  The  defendant  put  in  evidence  a  copy  of 
the  "Valor  Ecclesiastieus,"  by  which  it  appeared  that  the  whole  value  of  the  rectory 
of  Howell  in  the  27th  year  of  the  reign  of  Henry  VHI.  was  141.  (The  case  then  set 
out  the  items  by  which  that  amount  was  made  up.)  The  defendant  put  in  evidence 
two  terriers  of  the  parish  of  Howell  dated  1601  and  162.5,  signed  by  the  incumbent 
and  churchwardens,  which  stated  that,  in  those  3'ears,  [122]  there  was  no  composition 
for  tithes;  also  a  terrier  dated  1707,  signed  by  the  curate,  churchwardens,  and 
sidesman,  and  containing  a  statement,  that  all  lands  within  the  parish  were  exempt 
from  payment  of  tithes  ;  and  that  J.  Edmonds  paid  yearly  801.  to  the  rector  of  Howell, 
for  all  his  lands  in  Howell.  Another  terrier  of  the  same  parish  was  also  put  in  by  the 
defendant,  dated  1822,  headed,  "A  true  note  and  terrier  of  all  the  glebes,  lands,  &c., 
tithes,  and  other  rights  belonging  to  the  rectory  and  parish  church  of  Howell,  in  &e., 
now  in  the  use  and  occupation  of  the  Rev.  George  Holt,  rector  of  the  said  parish, 
taken,  made,  and  renewed  according  to  the  old  evidences  and  knowledge  of  the  ancient 
inhabitants,  this  12th  day  of  'Inly,  A.D.  1822,  and  exhibited  at  the  primary  visitation 
of  the  Honourable  and  Right  Reverend  Father  in  God  Geoige  Lord  Bishop  of  Lincoln, 
at  his  primary  visitation,  held  at  Sleaford,  in  the  said  county  and  diocese  aforesaid, 
the  1 .3tli  day  of  July  in  the  same  year  ;  "  signed  by  the  incumbent  and  churchwardens 
for  the  time  being,  and  by  Edward  Werge,  who  was  then  legal  owner  of  the  lands  in 
the  parish  of  Howell,  which  now  belong  to  the  plaintiff;  wherein  it  is  stated,  amongst 
other  rights  of  the  incumbent,  as  follows  : — "  The  tithes  of  the  whole  parish,  with 
Easter  offerings,  for  which  the  rector  receives  a  composition  of  801.  per  annum,  free 
from  parochial  and  other  rates  and  assessments." 

It  was  contended,  on  the  part  of  the  defendant,  amongst  other  things,  that  the 
annual  payment  of  801.  was  referable  to  the  decree,  and  must  be  taken  to  have  been 
made  on  account  of  tithe  and  common,  and  not  on  account  of  tithe  only.  The  defen- 
dant's counsel  also  gave  in  evidence  the  depositions  taken  in  the  proceedings  in 
Chancery  :  these  were  objected  to,  but  were  received  by  the  learned  judge.  It  was 
also  contended  by  the  counsel  for  the  defendant,  that  this  evidence  proved  that  the 
annual  payment  relied  on  by  the  plaintiff  was  made  by  a  consent  or  [123]  agreement, 
expressly  given  or  made  for  that  purpose  by  deed  or  in  writing. 

The  plaintift"s  counsel  contended,  that  the  evidence,  even  if  admissible,  had  no 
such  effect,  and  that  the  payment  was  conclusive. 

The  proceedings  in  Chancery  above  mentioned  are  to  be  annexed  to  and  form 
part  of  this  case,  and  either  party  is  to  be  at  liberty  to  turn  the  special  case  into  a 
special  verdict,  if  it  can  be  legally  done,  and  the  Court  shall  think  fit ;  and  it  is 
also  agreed,  that  the  Court  shall  have  power  to  draw  all  such  inferences  as  they  shall 
think  a  jury  ought  to  draw. 

The  cjuestion  for  the  opinion  of  the  Court  is,  whether,  under  the  above  circum- 
stances, and  upon  such  part  of  the  above  evidence  as  was  by  law  admissible,  the  claim 
of  exemption  of  all  the  lands  of  Howell  from  payment  of  tithes  in  kind  to  the  rector 
for  that  parish  is  or  is  not  valid  and  indefeasible. 

Willes  argued   for  the  plaintiff  (May  13).     The  payment  of  the  801.  a  year  is 
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rendered  a  valid  modus  by  the  stat.  2  &  3  Will.  4,  c.  100.  It  is  objected,  first,  that 
more  than  801.  was  in  fact  payable  by  the  parishioners,  because,  by  the  terrier  of 
1822,  the  801.  is  said  to  be  "free  from  parochial  and  other  rates  and  assessments." 
But  the  case  finds  that  the  annual  sum  of  801.  has  been  paid  during  the  full  period 
of  sixty  years,  and  during  a  further  period  of  three  years  after  the  appointment  and 
institution  of  the  defendant.  [Parke,  B.  We  think  there  is  not  much  weight  in 
that  objection.]  Secondly,  it  is  said  that  the  sum  of  801.  was  not  paid  in  lieu  of 
tithe  only,  but  also  for  the  abandonment  by  the  rector  of  certain  rights  of  common. 
It  is  true  that,  in  1653,  the  right  of  common  was  in  dispute,  and  the  parties  then 
came  to  an  arrangement,  that  the  annual  sum  of  801.  should  be  paid  in  lieu  of  tithe 
not  disputable,  and  for  a  claim  of  common  which  was  disputed.  [124]  But,  though 
the  abanilonment  of  the  claim  of  common  formed  part  of  the  original  consideration, 
it  is  evident,  from  the  terrier  of  1707,  that  the  801.  was  paid  in  lieu  of  tithe  only. 
In  fact,  the  rector  gave  up  all  claim  to  common  in  consideration  of  receiving  801.  a 
year  for  tithes.  [Alderson,  B.  The  decree  is,  that  the  plaintiflf  shall  hold  the  land 
freed  from  all  claim  for  tithes  or  common  upon  payment  of  801.  yearly  ;  but  it  does 
not  follow  that  the  801.  is  necessarily  paid  for  the  tithes  and  rights  of  common.] 
Thirdly,  it  is  contended  on  the  part  of  the  defendant,  that  the  case  is  taken  out  of 
the  operation  of  the  2  &  3  Will.  4,  c.  100,  by  reason  of  the  payment  having  been 
made  "  by  consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed 
or  writing."  The  bill  and  answer  in  Chancery  contain  no  proof  that  the  agreement 
between  the  lord  of  the  manor  and  the  rector  Thomas  Row  was  in  writing.  But  the 
consent  is  said  to  consist  of  the  answer  signed  by  the  rector.  That,  however,  is  not 
a  "deed  or  writing"  of  the  nature  contemplated  by  the  2  &  3  Will.  4,  c.  100;  and, 
even  if  it  were,  it  was  not  a  "  consent  or  agreement "  for  that  purpose,  operating 
during  the  period  which  the  statute  requires,  but  was  exhausted  on  the  death  of 
Thomas  Row.  Similar  language  is  used  in  the  Prescription  Act,  2  &  3  Will.  4,  c.  71; 
and  this  Court,  in  SalkeUl  v.  Johnson  (2  Exch.  256),  refer  to  that  statute  as  furnishing 
a  legitimate  key  to  the  construction  of  the  act  on  which  the  present  question  arises. 
Then  if  this  answer  in  Chancery  be  held  a  "  deed  or  writing,"  within  the  2  efe  3  Will.  4, 
c.  100,  in  like  manner,  where  a  right  to  windows  has  been  enjoyed  for  the  period  of 
twenty  years,  it  would  be  competent  for  the  owner  of  the  servient  tenement  to  prove 
that,  at  some  former  time,  the  right  was  enjoyed  under  a  decree  in  Chancery.  The 
object  of  both  statutes  was,  to  render  the  enjoyment  for  the  prescribed  period,  when 
un-[125]-explained,  conclusive  evidence  of  the  right.  Suppose  an  agreement  by  a 
tenant  for  life,  that  he  and  his  successors,  owners  of  certain  property,  should  allow 
the  use  of  light,  could  that  agreement  be  set  up  to  defeat  the  title  of  a  party  who 
had  subsequently  acquired  a  right  to  the  use  of  the  light  by  twenty  years'  uninter- 
rupted enjoyment?  [Alderson,  B.  If  the  parties  had  gone  on  acting  upon  the 
agreement,  that  would  be  evidence  from  which  the  jury  might  negative  an  adverse 
enjoyment,  which  is  the  foundation  of  the  right.]  To  bring  the  case  within  the 
exemption  of  the  latter  part  of  the  first  section,  the  "  deed  or  writing  "  must  operate 
during  the  whole  period  of  limitation.  Here  there  was  no  agreement,  after  the  death 
of  Row,  with  any  subsequent  incumbent ;  and  consequently,  there  has  been  a  time 
during  which  no  part  of  the  801.  was  paid  under  any  deed  or  writing  given  for  that 
purpose.  The  decree  is  not  a  "consent  or  agreement  in  writing."  According  to  the 
ordinary  rule  of  construction,  where  in  a  statute  a  particular  word  is  used,  followed 
by  a  general  word,  the  latter  must  be  limited  to  things  ejusdeni  generis  ;  therefore 
the  "writing"  here  mentioned  is  a  writing  in  the  nature  of  a  deed,  by  which  the 
parties  have  agi-eed  that  the  composition  should  be  paid.  This  consent  was  by  Row 
alone ;  the  subsequent  payment  was  by  reason  of  the  obligatory  nature  of  the  decree. 
It  is  evident  from  the  2nd  section,  that  the  legislature  intended  to  distinguish  between 
a  "deed  or  writing"  and  a  "decree."  He  referred  to  Thorpe  v.  Plowden  (14  M.  &  W. 
520),  Thorpe  v.  Mattinghy  (2  Y.  &  C.  421),  Plowden  v.  Thorpe  (7  CI.  &  F.  137). 

Whitehurst,  for  the  defendant.  The  legislature  only  intended  to  render  valid  a 
payment  for  the  prescribed  period  of  the  precise  sum  agreed  on  in  lieu  of  tithes,  both 
parties  believing  such  payment  to  be  a  binding  modus,  [126]  and  acting  on  it  as  such. 
The  terrier  of  1707  states,  that  801.  a  year  was  paid  to  the  then  rector  for  all  his 
lands  in  the  parish  ;  and  by  the  terrier  of  1822  it  appears,  that  the  rector  received  a 
composition  of  801.  per  annum,  "  free  from  parochial  and  other  rates  and  assessments." 
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The  Poor-law  Act,  43  Eliz.  c.  2,  renders  the  parson  chargeable  with  rates  for  tithes ; 
therefore  the  801.  here  mentioned  is,  in  point  of  fact,  801.  minus  the  rates  and 
assessments. 

Secondly,  in  1653,  an  agreement  was  entered  into,  by  which  the  rector  for  the 
time  being  w-as  to  receive  801.  a  year  in  lieu  of 'certain  rights  which  he  gave  up, 
namely,  a  right  to  tithes,  common,  and  glebe  land.  The  payment  was  made  under 
the  decree,  which  shews,  that  the  abandonment  of  the  rights  of  common  was  part  of 
the  consideration.  The  general  rule  is  applicable,  namely,  that  where  a  party  enters 
as  having  a  title  to  land,  he  cannot  afterwards  say  that  he  did  not  enter  under  that 
title.  [Parke,  B.  The  principle  of  those  decisions  is,  that  where  a  party  enters  upon 
land  ha\ing  title,  the  law  will  not  allow  him  to  be  a  trespasser.]  Here  the  parties 
have  always  acted  under  the  decree. 

Thirdly,  the  decree  is  evidence  of  an  antecedent  agreement  in  writing.  The  fair 
inference  to  be  drawn  from  the  facts  is,  that  an  agreement  of  this  important  descrip- 
tion was  not  made  by  parol.  In  the  case  of  a  composition  real,  it  was  originally 
held,  that  the  deed  must  be  produced;  afterwards  the  Courts  relaxed,  and  allowed 
secondary  evidence ;  and,  finally,  it  was  decided,  that  the  fact  might  be  inferred 
from  mere  payment :  IFi/nniatt  v.  Lindon  (3  Jur.  50).  If  there  had  been  no  decree, 
the  case  would  have  been  different ;  but,  at  this  distance  of  time,  the  decree,  having 
been  acted  on,  is  cogent  evidence  of  a  written  agreement.  But,  assuming  it  to  be 
otherwise,  the  answer  itself  is  an  agreement.  It  is  like  private  acts  of  Parlia-[127]- 
ment  which  are  construed  as  agreements.  The  rector,  Thomas  Row,  by  his  answer, 
"saith  and  confesseth,  that  he  did  and  doth  still  agree."  That  is  a  sufficient  consent 
within  the  statute,  which  only  requires  "  some  consent ;  "  its  object  being  to  prevent 
a  modus  from  being  defeated  by  evidence  of  a  parol  agreement.  Then  it  is  said, 
that,  conceding  the  answer  to  be  a  consent  or  agreement  in  writing,  it  could  only 
operate  during  the  life  of  Thomas  Kow ;  but  that  is  not  the  meaning  of  the 
statute.  The  words  are,  "some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing."  The  legislature  intended  that  there  should 
be  one  consent  extending  over  the  whole  of  the  prescribed  period,  whether  the 
party  giving  it  was  incumbent  for  that  period  or  not.  The  5  &  6  Vict.  c.  54,  s.  7, 
enables  the  commissioners  to  confirm  old  agreements  for  giving  land  for  tithes,  which 
shews  that  they  were  not  of  themselves  valid,  at  the  same  time  preventing  any 
injustice  being  done  in  cases  like  the  present.  He  referred  to  Clay  v.  Shackeray 
(2  Moo.  &  Eob.  244). 

Willes,  in  replv,  cited  White  v.  Lisle  (4  Madd.  214),  Claiiv.  Thackmh  (9C.  &  P.  47), 
Tidde  v.  Brm-n  (4".!.  &  E.  369). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  The  sum  annually  paid  for  tithes  in  this  case,  being  a  certain  compensa- 
tion to  the  parson,  and  having  been  paid  and  received  as  of  right  for  the  statutory 
period,  although  the  payment  commenced  in  the  year  1653,  is  rendered  a  valid  modus 
by  the  stat.  2  &  3  Will."  4,  c.  100,  according  to  the  construction  we  have  put  on  that 
statute  in  the  recent  case  of  SalkeUl  v.  Johnson,  un-[128]-less  the  circumstances  relied 
upon  by  the  defendant,  the  incumbent,  make  a  difference. 

These  circumstances  aie  three  :  two  of  them  matters  of  fact,  which  we,  by  the 
consent  of  the  parties,  are  to  determine  ;  the  third  a  matter  of  law. 

The  first  objection  was,  that  the  annual  sum  of  801.  only,  was  not  the  compensation 
for  the  tithes  of  the  whole  parish,  because,  by  a  terrier,  signed  in  1822,  by  the  then 
rector  and  principal  inhabitants,  (including  one  who  paid  the  801.)  the  801.  is  said  to 
be  free  from  taxes  and  parochial  assessments  ;  and  therefore  it  is  said,  that  more 
than  801.  was  in  fact  payable  by  the  parishioners.  But,  as  the  case  finds  that,  for 
more  than  sixty  years,  the  801.  was  paid  as  for  the  tithes  of  the  whole  parish,  and 
was  described  in  the  receipts  sometimes  as  a  modus,  sometimes  as  a  composition  for 
the  tithes  of  the  parish,  we  think  it  would  be  very  unreasonable  to  give  any  weight 
to  an  expression  in  a  single  terrier  introduced  for  the  first  time  in  the  year  1822. 

The  second  objection  was,  that  the  801.  a  year  was  not  a  modus  or  composition 
for  the  tithes  of  the  parish,  but  partly  for  them  and  partly  for  the  abandonment  by 
the  rector  of  certain  rights  of  common. 

It  may  be  inferred  from  the  bill  and  answer  in  1653,  that  the  rector  abandoned 
certain  rights  of  common,  and  agreed  to  accept,  as  being  beneficial  to  the  living,  bOl. 
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a  year  in  lieu  of  tithes,  so  that  the  abandonment  of  the  claim  may  be  said  oiigiiially 
to  have  been  part  of  the  consideration  for  giving  the  801.  a  year.  But  then,  for  the 
whole  statutable  period,  the  801.  was  paid  and  received  expressly  as  a  modus  or  com- 
pensation for  tithes  only ;  and  we  think  this  payment  makes  the  modus  "  valid  and 
indefeasible." 

The  third  point  was,  that,  in  this  case,  the  payment  or  render  of  modus  was 
proved  to  have  been  made  by  some  consent  or  agreement  expressly  made  or  given 
for  that  pur-[129]-pose  by  deed  or  writing,  so  as  to  deprive  the  tithe  payer  of  the 
benefit  of  the  act,  by  virtue  of  the  last  part  of  the  first  clause.  It  was  argued  on 
the  other  hand,  that  the  bill  and  answer  contained  no  proof  that  the  agreement 
between  the  lord  of  the  manor  and  the  incumbent  to  pay  and  receive  801.  a  year  as 
a  compensation  for  tithes  was  in  writing ;  and  whatever  we  may  believe  as  to  the 
probability  of  there  having  been  such  an  agreement  in  writing,  we  find  no  evidence 
of  it  in  the  bill  and  answer ;  nor  would  the  bill  be  evidence  against  the  lord  of  the 
manor  and  those  claiming  under  him  of  such  an  agreement,  if  stated  therein,  nor  the 
answer  evidence  for  the  incumbent.  It  was  then  contended,  that  the  answer,  being 
signed  by  the  incumbent,  was  itself  a  consent  in  writing.  It  may  be  that  it  is  so, 
the  object  of  the  statute  appearing  to  have  been  that,  after  so  long  an  enjoyment  as 
for  two  incumbencies,  being  for  not  less  than  sixty  years,  and  three  years  for  a  third, 
a  modus  or  composition  should  not  be  defeated  by  mere  parol  evidence  of  an  express 
agreement  that  it  should  be  for  a  limited  period  only.  The  clause  has,  no  doubt, 
been  introduced  in  analogy  to  the  similar  provisions  in  Lord  Tenterden's  other  Limita- 
tion Act.  Now,  an  answer  in  writing  signed  and  sworn  to  may  be  said  to  be 
indisputable  evidence  of  consent  by  the  party  who  signed  it.  But  then  it  was  argued, 
that,  in  order  to  take  the  payment  of  a  modus  for  the  statutable  period  out  of  the 
opei'ation  of  this  clause  by  virtue  of  the  concluding  part  of  it,  it  must  be  made  by  a 
consent  or  agreement  in  writing  for  the  payment  of  that  very  modus  during  all  or 
some  part  of  that  time,  and  that  by  a  person  who  could  otherwise  have  objected  to 
the  payment  ;  for,  by  the  words  of  the  statute,  such  payment,  that  is  the  payment 
for  the  statutable  period,  must  be  made  by  consent  in  writing  expressly  given  for 
that  purpose  ;  and  we  are  of  that  opinion. 

It  is  said  that  the  legislature,  in  using  this  expression,  evidently  meant  that  there 
shall  be  one  agreement  or  con-[130]-sent,  which  shall  cover  the  whole  time ;  and  that, 
as  no  one  incumbent  could  consent  for  any  one  but  himself,  any  agreement  purporting 
to  cover  the  whole  time  by  any  incumbent,  whether  he  was  incumbent  during  the 
statutable  period  or  not,  would  be  sufficient  to  deprive  the  payer  of  the  modus  of 
the  benefit. 

If  this  were  so,  a  composition  real,  made  immediately'  after  the  Restraining  Act, 
b}'  parson,  patron,  and  ordinary  would  be  bad,  though  acted  on  ever  since, — nay,  a 
composition  real  or  an  immemorial  modus  itself,  if  proved  by  writing  before  the  time 
of  legal  memory,  would  be  invalid,  if  its  validity  depended  on  this  act.  We  cannot 
think  that  was  the  intention  of  the  framer  of  the  statute  ;  but  it  seems  to  us  that  all 
that  was  meant  was,  that  the  actual  payment  for  the  prescribed  period  of  a  modus, 
as  of  right,  should  confer  a  title,  unless  it  could  be  shewn,  not  by  parol  evidence 
merely,  but  by  written  evidence,  which  cannot  be  open  to  mistake,  that  such  enjoy- 
ment was  merely  permissive  for  a  time.  If  it  was  in  pursuance  of  any  consent  or 
agreement  in  writing  by  one  or  more  of  the  three  incumbents,  it  would  not  operate. 

We  therefore  think  that  the  modus  is  established,  and  our  judgment  must  be 
for  the  plaintiff. 

Judgment  for  the  plaintiff. 

[131]  Doe  d.  Woodhouse  v.  Roe.  Nov.  23,  1848.— Rule  for  judgment  against 
the  casual  ejector  granted  upon  notice  to  appear  propeily  served,  though 
without  date. 

[S.  C.  6  D.  &  L.  192  ;  18  L.  J.  Ex.  73.] 

Partridge  moved  for  judgment  against  the  casual  ejector.  The  declaration  was 
intitled  "Trinity  Term,  12  Victoria;"  the  notice,  which  was  without  date,  was  served 
on  the  13th  October,  1848,  and  required  the  tenant  to  appear  in  the  Michaelmas  Term 
then  next.     The  case  of  Doe  d.  Giles  v.  Roe  (7  Dowl.  C.  P.  579)  was  opposed  to  the 
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present  application  :  but  it  wa.?  submitted,  that  the  notice  would  operate  from  the 
time  of  its  service. 

Parke,  B.  Doe  d.  Ch-eem  v.  Boe  (8  Scott,  385)  and  Doe  d.  JFoodroffe  v.  Boe  (5  Scott, 
N.  R.  800;  4  Man.  &  G.  810)  are  authorities  in  favour  of  the  application.  There  is 
also  the  case  of  Doe  d.  Gt/de  v.  Boe  (14  M.  &  W.  788)  in  this  Court  to  the  same  eflfect. 
The  weight  of  authority  being  in  3'our  favour,  you  are  entitled  to  a  rule. 

Rule  granted. 

Wright  v.  Graham.  Nov.  2-5,  1848. — Where  a  cause  was  referred  to  the  arbitra- 
tion of  two  persons  named,  and  of  such  third  person  as  they  should  appoint,  "or 
any  two  of  them  ; "  so  that  the  said  two  persons  named,  and  such  third  person, 
or  any  two  of  them,  should  make  their  award  on  &c.  ;  and  two  of  the  arbitrators 
signed  the  award  on  one  day,  and  the  third  arbitrator  on  the  day  following : 
— the  Court  refused  to  make  absolute  a  rule  calling  on  one  of  the  parties  to  pay 
a  certain  sum  in  pursuance  of  the  award. — Where  a  cause  is  referred,  in  which 
there  are  three  issue.s,  and  two  only  are  found  by  the  award — qu.ere,  whether 
such  a  matter  can  be  objected  on  shewing  cause  against  a  rule  for  an  attachment. 

[S.  C.  18  L.  J.  Ex.  29.] 

This  was  an  action  for  money  had  and  received,  and  on  an  account  stated.  The 
defendant  pleaded  non  assumpsit,  payment,  and  a  set-off.  After  issue  joined,  by  an 
order  of  Piatt,  B.,  all  matters  in  difterence  in  the  cause  were  referred  to  the  award  of 
J.  B.  and  W.  R.,  and  of  such  [132]  third  person  as  they  should  by  memorandum  in 
writing,  to  be  indorsed  on  the  order,  appoint,  so  as  the  said  J.  B.  and  W.  R.,  and  such 
third  person  so  to  be  nominated  as  aforesaid,  or  any  two  of  them,  should  make  and  publish 
theii'  award  in  writing  concerning  the  matters  referred  on  a  certain  day.  The  award 
having  been  made,  a  rule  was  obtained  on  the  part  of  the  defendant,  calling  on  the 
plaintiff  to  shew  cause  why  he  should  not  forthwith  pay  to  the  defendant  the  sum  of 
5-tl.  10s.,  pursuant  to  the  said  award,  rule,  and  master's  allocatur,  and  the  costs  of  the 
application.  It  appeared  by  the  affidavits  that  two  of  the  arbitrators  had  signed  the 
award  on  one  day,  and  the  other  arbitrator  on  the  following  day.  The  award  found 
that  the  plaintiff  had  no  cause  of  action  against  the  defendant,  and  found  "both  the 
said  issues  joined  in  the  said  cause"  for  the  defendant.  The  pleadings  in  the  cause 
were  verified  by  affidavit.     Against  this  rule 

Crompton  now  shewed  cause.  This  rule  ought  to  be  discharged  on  two  grounds : 
— In  the  first  place,  it  appears  that  there  were  three  issues  to  be  decided  by  the 
arbitrators  ;  and  it  appears  on  the  face  of  the  award  that  they  have  only  disposed  of 
two.  All  the  matters  in  the  action  were  to  be  decided  ;  and  as  this  at  all  events  is 
a  doubtful  matter,  the  Court  will  not  enforce  the  award  by  attachment.  [Parke,  B. 
How  do  we  know  what  the  issues  were?  Is  not  such  an  objection  properly  made  by 
application  to  set  aside  the  award  ?]  The  proceedings  in  the  action  must  be  before 
the  Court  in  some  shape.  In  M' Arthur  v.  Campbell  (2  Ad.  &  Ell.  52)  it  was  held  that, 
on  a  motion  for  an  attachment  for  not  performing  an  award,  the  Court  would  not 
discuss  objections  to  the  award  not  apparent  on  the  face  of  it,  as  that  the  arbitrator 
was  not  impartial,  or  that  matters  were  Ijrought  before  him  (the  reference  being  of 
all  matters  [133]  in  difference)  which  are  not  disposed  of  by  the  award.  But,  in  the 
present  case,  bringing  the  record  into  Court  is  not  the  introduction  of  such  fresh 
matter  as  would  be  made  the  subject  of  cross  affidavits.  In  cases  where  there  is  a 
dispute  upon  mere  matters  of  fact,  which  would  or  ought  to  be  given  in  evidence 
under  the  issues  in  the  cause  referred,  or  some  other  matter  altogether  dehors  the 
award,  perhaps  that  might  be  improper  to  bring  forward  as  an  answer  to  a  rule  for 
an  attachment.  [Parke,  B.  Some  observations  have  been  made  on  the  case  of 
M'Arthur  v.  Camphell  by  Mr.  Watson  in  his  work  on  Awards,  at  page  331.  He 
observes,  "  However,  in  a  modeiii  case,  the  Court  of  King's  Bench,  when  this  pomt 
was  pressed  upon  them,  held  that  the  fact  of  the  arbitrator  not  having  determnied  all 
matters  referred  to  him,  which  did  not  appear  on  the  face  of  the  award,  could  not  be 
shewn  for  cause  against  an  attachment  for  the  non-performance  of  the  award.  The 
Court  relied  on  a  passage  in  Tidd's  Prac.  845,  9th  edit. ;  the  reason  assigned  there 
why  on  a  motion  for  an'attachment,  a  defect  apparent  on  the  face  of  the  award  may 
be  shewn  for  cause  is,  that  '  the  party  would  be  without  remedy  if  the  attachment 
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were  granted,  notwithstanding  the  illegality  of  the  award  ;  whereas,  if  the  party  were 
left  to  his  remedy,  by  bringing  his  action  on  the  award,  it  would  be  competent  to  the 
defendant  to  take  advantage  of  any  illegality  appearing  on  the  face  of  it:'  this 
reasoning  is  equally  strong  to  shew  that  parties  ought  to  be  allowed  to  set  up  any- 
thing, whether  on  the  face  of  the  award  or  not,  for  cause  against  a  rule  for  an  attach- 
ment for  non-performance  of  an  award,  which  would  be  an  answer  to  an  action  on  the 
award."  The  question  is,  whether  your  objection  does  not  go  to  the  sufficiency  of  the 
affidavits.  Alderson,  B.  You  could  have  moved  to  set  aside  the  award,  which  you 
have  not  done.]  The  second  objection  is  clearly  good,  for  it  appears  that  the  award 
was  not  signed  by  all  the  arbitrators  in  the  presence  of  [134]  each  other, — for  two 
signed  on  one  day,  and  the  third  arbitrator  on  the  succeeding  day.  That  is  not 
sufficient ;  and  upon  this  point  this  Court  have  expressed  a  decided  opinion  :  Staluorth 
V.  Inns  (13  M.  &  W.  466). 

Addison,  contnY.  Admitting  that  two  only  out  of  the  three  arbitrators  signed  the 
award  together,  that  is  a  sufficient  compliance  with  the  submission,  by  which  it  is 
agreed,  that  it  may  be  made  by  any  two  of  the  arbitrators.  The  case  oi  Stahvoith  v. 
Inns  is  not  a  decision  upon  thi.s  question,  for  the  Court  e.xpressly  say,  that  they  give 
no  opinion  upon  it.  [Parke,  B.  Unless  the  third  arbitrator  had  notice  and  does  not 
attend,  this  is  not  sufficient.  The  parties  wished  to  have  the  opinions  of  all  three  in 
consultation  together.]  The  award  is  not  published  until  all  have  signed  it.  Until 
that  moment  the  award  is  inchoate.  The  signature  of  the  last  arbitrator  is  the  act 
of  publication.  (Piatt,  B.  When  can  the  first  arbitrator  be  said  to  be  functus  officio  ?] 
When  the  last  arbitrator  signs  the  award. 

Parke,  B.  This  point  is  rather  too  nice  to  be  settled  upon  the  present  applica- 
tion. An  action  may  be  brought  upon  the  award  to  settle  the  question.  Upon  the 
other  point  I  give  no  opinion.     The  rule,  therefore,  must  be  discharged. 

Pollock,  C.  B.,  Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 


'&"' 


[135]    Regula  Generalis.     1848. 

It  is  ordered.  That,  for  the  future,  if  a  motion  for  a  new  trial  be  postponed  beyond 
the  first  four  days  of  term,  the  attorney  who  has  instructed  counsel  to  make  the 
motion  shall  give  notice  of  it  to  the  attorney  of  the  opposite  party  ;  otherwise 
judgment  signed  on  behalf  of  the  opposite  party  shall  be  deemed  regular. 

(Signed  by  all  the  Judges.) 

[136]      SlTTIN&S   AFTER   MiCHAELMAS   TeRM,    1848. 

Howard  and  Another,  Executors  of  John  Milling  v.  Oakes.  1848. — To  an 
action  by  the  executors  of  J.  M.,  deceased,  on  a  promissory  note  payable  to  him 
in  his  lifetime,  the  defendant  pleaded  that  the  note  was  made  paj'able  to  E.  M.. 
then  the  wife  of  J.  M.,  and  in  her  name,  with  the  consent  of  her  husband,  and 
not  otherwise ;  and  that  he  did  not  in  her  lifetime,  she  having  died  in  the  life- 
time of  her  husband,  do  any  act  to  reduce  the  note  into  possession,  nor  did  he 
ever  reduce  it  into  possession.  Verification  : — Held  good  in  substance,  but  bad 
in  form,  as  amounting  to  non  fecit. 

[S.  C.  6  D.  &  L.  230 ;  18  L.  J.  Ex.  485  ] 

Assumpsit.  The  first  count  of  the  declaration  was  by  the  plaintiffs,  as  executors 
of  one  John  Milling  deceased,  upon  a  promissory  note  for  601.  made  by  the  defen- 
dant in  the  lifetime  of  the  deceased,  and  payable  to  him  or  his  order  six  months 
after  date.  The  declaration  alleged,  that  Milling  gave  the  defendant  notice,  and  that 
the  period  of  six  months  had  elapsed  in  the  lifetime  of  the  deceased. 

There  was  another  count  on  a  similar  note. 

Plea  (amongst  others)  to  the  first  count,  that  the  said  promissory  note  therein 
mentioned  was  and  is  made  payable  to  one  Elizabeth  Milling,  who,  at  the  time  of 
the  making  of  the  said  note,  was  the  wife  of  the  said  John  Milling,  and  that  the  said 
note  was  so  made  payable  to  her  by  her  then  name  of  E.  M.,  with  the  consent  of 
the  said  J.  M.  her  husband,  and  that  the  said  note  was  not  nor  is  otherwise  than  as 
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aforesaid  payable  to  the  said  J.  M.  ;  and  further,  that  the  said  J.  M.  did  not  in  the 
lifetime  of  his  said  wife  E.  M.,  who  died  in  the  lifetime  of  the  said  J.  M.,  do  any  act 
to  reduce  the  said  promissory  note  into  possession,  nor  did  he  ever,  in  the  lifetitae  of 
his  said  wife,  reduce  the  said  promissory  note  into  possession.  Verification.  There 
was  a  similar  plea  to  the  other  count. 

Special  demurrer  to  the  first  plea,  assigning  for  causes,  that  the  said  plea  amounts 
to  a  circuitous  and  argumentative  denial  of  the  making  of  the  note  in  the  first  count 
mentioned,  and  improperly  concludes  with  a  verification  instead  of  to  the  country ; 
that  it  is  ambiguous,  and  does  [137J  not  shew  when  or  how  the  note  was  made 
payable  to  E.  M.,  or  that  the  note  was  not  payable  to  J.  M.,  but  that  it  is  consistent 
therewith  that  it  was  made  payable  to  E.  M.  subsequently  ;  that  the  plea  gives  no 
colour,  and  does  not  deny  that  J.  M.  gave  defendant  notice,  and  that  the  time  expired 
in  J.  M.'s  lifetime,  and  whereupon  the  defendant  promised  to  pay  him ;  that  the  plea 
is  insensible  in  stating  the  note  to  be  payable  to  E.  M.,  and  that  she  is  deceased.  To 
the  other  plea  there  was  a  demurrer,  disclosing  similar  causes  of  demurrer.  Joinder 
in  demurrer. 

The  case  was  argued  last  term  (November  20)  by 

J.  Henderson,  in  support  of  the  demurrer.  The  first  plea  is  bad,  and  the  second 
is  so  also,  and  for  the  same  reasons.  The  chief  objection  to  the  first  plea  is,  that  it 
amounts  to  a  circuitous  and  argumentative  denial  of  the  contract  ever  having  been 
made  with  the  plaintifi".  That  is,  therefore,  a  defence  which  could  be,  and  properly 
ought  to  be,  given  in  evidence  under  the  plea  of  non  fecit.  This  is  like  the  old  case, 
where,  to  an  action  of  debt  on  a  bond,  the  defendant  confessed  the  bond,  but  said 
that  it  was  executed  to  another  person  than  the  plaintifi',  and  the  plea  was  held  bad, 
as  amounting  to  non  est  factum  {Gifford  v.  Perkins;,  1  Sid.  ibO).  The  plea  sets  up  facts, 
by  way  of  defence,  which  are  inconsistent  with  the  alleged  state  of  facts  contained 
in  the  declaration,  and  also  denies  the  legal  consequence  of  those  facts.  The  plaintiflP 
could  not  reply  to  this  plea,  otheru-ise  than  b\'  reasserting  the  allegations  of  the 
declaration.  If  it  be  good  in  substance,  it  is  merely  an  expanded  traverse^  Further 
it  is  not  a  good  plea  in  bar,  but  discloses  a  defence  pleadable  in  abatement  only.  In 
Bendix  v.  JFakeman  (12  M.  &  W.  97)  it  was  held,  that  the  coverture  of  the  plaintiff 
cannot  be  pleaded  in  [138]  bar  to  an  action  of  covenant  on  a  deed  made  between 
the  defendant  and  the  plaintiff' ;  but  that  it  is  matter  pleadable  in  abatement  only. 
Parke,  B.,  there  says,  "The  effect  of  the  authorities  seems  to  be,  that  prima  facie 
the  right  of  action  on  this  covenant  belongs  to  the  wife,  and  would  survive  to  her 
husband  without  his  having  reduced  it  into  possession.  If  the  plea  had  gone  on 
to  shew  that  the  husband  had  dissented  from  her  right  in  some  operative  way,  as  by 
taking  a  new  security,  so  as  to  vest  the  interest  in  himself,  it  might  have  been  a  good 
plea  in  bar,  but  it  certainly  is  not  so  as  it  stands."  So,  a  promissory  note  made 
paj'able  to  the  wife  is  prima  facie  her  chose  in  action,  and  for  every  purpose  her 
property,  and  enures  to  the  benefit  of  her  representatives  after  her  decease.  On  this 
principle  it  has  been  held,  that  husband  and  wife  may  sue  on  a  promissory  note 
made  to  the  wife  during  coverture :  Fhilliskirk  v.  Phickwell  (2  M.  &  Sel.  393).  In 
M'Neilage  v.  Holhwatj  (1  B.  &  Aid.  218),  it  was  held  that  the  husband  might  sue 
alone  on  a  promissory  note  made  payable  to  the  wife  before  marriage,  where  the 
husband  reduced  it  into  possession  by  bringing  an  action  upon  it.  But  it  is 
questionable  how  far  that  case  could  be  supported  upon  the  ground  on  which  the 
decision  went,  namely,  that  the  note  was  to  be  considered  rather  as  a  chattel  personal 
than  a  chose  in  action.  That  doctrine  must  certainly  be  considered  as  qualified  by 
the  case  of  Gaters  v.  Madeley  (6  M.  &  W.  423).  The  plea  is  also  bad  for  want  of 
colour,  for  it  admits  no  state  of  facts  which  would  ever  have  entitled  the  husband 
to  sue  upon  the  note.  The  note  never  was  payable  to  him.  If  it  were  to  be  held 
that  a  note  payable  in  form  to  the  wife  is  to  be  considered  as  payable  to  the  husband, 
he  might  deprive  her  of  many  of  her  rights.  He  also  cited  Sherrington  v.  Yates 
(12  M.  &  W.  8.5.5). 

[139]  Crompton,  contra.  The  pleas  are  good  in  substance  and  in  form.  The 
defendant  may  lose  his  defence,  unless  it  be  put  specially  upon  the  record,  as  he  could 
not  avail  himself  of  it  under  the  plea  of  non  fecit.  Whatever  is  given  to  the  wife 
during  coverture,  the  husband  may  say  was  given  to  himself.  He  may  sue  alone 
upon  the  note  :  Biurough  v.  Muss  (10  B.  &  C.  558).  The  husband,  therefore,  in  the 
present  case,  might  say  that  the  note  was  made  nominally  to  his  wife,  but  in  reality 
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to  himself,  and  there  is  no  variance.  It  was  said  by  Eichardson,  J.,  in  Arnold  v. 
Revoult  (I  Brod.  &  B.  4r4(j),  "this  is  no  more  a  variance  than  in  the  case  of  bonds  and 
promissory  notes,  where  they  are  made  to  the  wife  and  declared  on  as  made  to  the 
husband,  which  has  always  been  held  allowable."  The  plea  gives  sufficient  colour. 
It  states  that  the  note  was  made  payable  nominally  to  the  wife  with  the  husband's 
consent ;  the  death  of  the  wife  is  the  new  matter.  The  plaintiff  might  have  replied, 
that  the  husband  did  some  act  to  reduce  the  note  into  possession  during  the  lifetime 
of  the  wife.  [Parke,  B.  I  said,  in  Biurough  v.  Moss,  "  the  result  of  the  contract  entered 
into  by  the  maker  of  this  note  is,  that  the  husband  might,  if  he  thought  tit,  give  his 
wife  an  interest,  or  he  might,  as  was  the  fact,  dissent,  and  make  the  note  his  own."] 
He  referred  to  Scarpellini  v.  Atchesou  (7  Q.  B.  864),  Ankerstein  v.  Clarke  (4  T.  R.  616), 
Beaver  v.  Love  (2  Mod.  217),  1  Ld.  Raym.  88,  Unwiti  v.  St.  Quintin  (11  M.  &  W.  277), 
Carr  v.  Hmchliff  {i  B.  &  C.  547),  Mlurmd  v.  Sign  (2  M.  &  W.  95). 

Henderson,  in  reply,  contended,  that  the  plea  gave  no  colour  ;  that  a  note  payable 
to  the  wife,  without  some  act  done  by  the  wife,  enured  to  her  benefit  alone,  and  could 
[140]  not  be  said  to  be  made  payable  to  the  husband.  He  also  referred  to  Richards  v. 
liichards  (2  B.  &  Ad.  447). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  This  case  was  argued  before  us  a  few  da3's  ago  by  Mr.  Henderson  and 
Mr.  Crompton.  [His  Lordship,  after  stating  the  pleadings,  proceeded  :]  If  there  be 
a  note  made  to  a  feme  covert  during  coverture,  it  is  clear,  that  the  husband  may  sue 
alone  upon  it,  or  permit  his  wife  to  take  an  interest  in  it ;  in  which  latter  case,  it 
appears  to  stand  on  the  same  footing  as  if  it  had  been  made  to  her  before  coverture. 
The  facts  stated  in  the  two  pleas  amount,  therefore,  to  a  good  defence  to  the  action. 
The  only  question  is,  whether  they  are  properly  pleaded,  without  a  traverse  of  the 
alleged  making  of  the  note  to  the  husband.  We  think  they  are  not;  and  that  the 
cause  of  special  demurrer  is  well  assigned. 

If  the  allegation  in  the  declaration,  that  the  note  was  made  payable  to  the  husband, 
could  only  be  pro\ed  by  evidence  that  the  note  was  made  to  him  by  name,  the  allega- 
tions in  the  plea  are  clearly  inconsistent  with  that  fact,  and  amount  to  an  argumentative 
denial  of  it.  But  it  is  said,  that  the  husband  may  not  only  sue  alone  on  a  note  to  her 
made  during  coverture,  but  may  treat  it,  in  pleading,  as  made  to  himself;  and  for 
this,  the  authority  of  Mr.  Justice  Richardson  (a  very  great  one)  is  cited  from  the  case 
of  Arnoiild  v.  Revoult.  The  case  itself  was  that  of  an  action  by  a  husband  alone  on  a 
covenant  with  him  and  his  wife  during  coverture,  and  was  like  that  of  Ankerstein  v. 
Clarke,  and  the  cases  there  cited,  wheie  it  was  held,  that  the  husband  may  refuse, 
quoad  the  wife,  and  sue  alone,  and  describe  the  bond  as  made  to  himself ;  but  the 
dictum  of  that  very  learued  [141]  judge  goes  further,  and  applies  to  the  present  case ; 
and,  in  Buirough  v.  Moss,  the  note  was  sued  on  as  made  to  the  husband  in  the  name 
of  the  wife.  Assuming  that  the  husband  may  so  describe  the  note  as  made  to  him- 
self, where  he  himself  sues,  and,  by  so  doing,  indicates  an  intention  that  the  wife  shall 
have  no  interest  in  the  note,  and  himself  the  whole,  and  admitting,  in  such  a  case,  that 
it  may  be  described  as  made  to  him  in  point  of  law,  it  cannot  be  so  described  when 
he  has  authorised  the  note  to  be  made  payable  to  the  wife  by  name  :  and  therefore, 
the  pleas  are  equally  inconsistent  with,  and  an  argumentative  denial  of,  the  allegation 
that  the  note  was  made  to  him  in  point  of  law.  So  that,  if  the  allegation  be  under- 
stood to  mean  that  the  note  was  made  payable  to  the  husband  in  fact  or  in  law,  the 
plea  is  equally  an  argumentative  traverse."  Mr.  Crompton,  however,  argued,  that  the 
statement  that  the  note  was  made  payable  to  the  wife  with  the  husband's  consent,  gave 
a  sufficient  implied  colour  to  the  husband,  as  payee  of  the  note,  which  the  plea  con- 
fessed and  avoided.  We  do  not  agree  in  this  :  the  plea  does  not  admit  that  the 
husband  was  payee  of  the  note  in  any  sense.  On  the  contrary,  the  defendant's  case 
is,  that,  although  the  plaintiff'  says  the  husband  was  the  payee",  he  never  was  such  in 
fact  or  in  law.  The  defendant  may  amend  on  the  usual  terms,  if  he  think  fit ;  but  it 
will  be  unnecessary  if  there  be  a  plea  denying  the  making  of  the  note. 

The  defendant  to  amend  on  the  usual  terms,  otherwise  there  will  be 

Judgment  for  the  plaintiff. 
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[142]  Sage  v.  Robinson.  Dec.  1,  1848.— A  party  who  has  agreed  to  share  the  costs 
of  defending  an  action  is  a  competent  witness  for  the  defendant,  since  the  G  &  7 
Vict.  c.  85;  and  semble,  that  he  would  have  been  competent  under  the  3  &  4 
Will.  4,  c.  42,  s.  26. 

[S.  C.  18  L.  J.  Ex.  31  ;  12  Jur.  10-54.] 

Assumpsit  for  money  had  and  received,  and  for  money  due  on  an  account  stated. 
Plea,  non  assumpsit. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings,  after  last  Hilary  Term, 
it  appeared  that  the  plaintiff  had  entrusted  to  the  defendant,  who  was  an  auctioneer, 
an  omnibus  for  .sale  by  auction.  Previously  to  the  day  appointed  for  the  sale,  the 
plaintiff  sold  the  omnibus  for  301.  to  a  person  of  the  name  of  Smith,  who  told  the 
plaintiff  to  communicate  that  circumstance  to  the  defendant,  and  stop  the  sale.  The 
plaintiff  went  away  apparently  for  the  purpose  of  doing  so,  and  returned,  saying  "all 
right."  The  defendant,  however,  sold  the  omnibus  on  the  following  day  by  public 
auction  for  401.,  which  sum  the  plaintiff  sought  to  recover  in  this  action  as  money 
received  for  his  use.  On  the  other  hand,  Smith  claimed  the  money,  as  being  the 
owner  of  the  omnibus  at  the  time  it  was  sold,  by  virtue  of  the  previous  sale  by  the 
plaintiff  to  him.  Smith  was  called  as  a  witness  on  behalf  of  the  defendant,  and  stated 
on  the  voir  dire,  "I  indemnified  Robinson  ;  Robinson  said,  at  first,  he  would  defend 
the  action  ;  I  said,  I  will  share  the  loss."  It  was  thereupon  objected,  on  the  part  of 
the  plaintiff,  that  the  witness  was  incompetent,  and  that  the  6  &  7  Vict.  c.  8.5  did 
not  apply  to  such  a  case  ;  but  the  learned  judge  overruled  the  objection,  and  received 
the  evidence.  It  was  then  objected  on  the  part  of  the  defendant,  that,  under  the  above 
circumstances,  the  action  for  money  had  and  received  would  not  lie ;  aud  the  learned 
judge,  lieing  of  that  opinion,  nonsuited  the  plaintiff. 

Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
that  Smith  was  not  a  com-[143]-petent  witness,  and  that  the  present  action  was  main- 
tainable ;  against  which 

Montagu  Chambers  and  Lush  shewed  cause.(«)  The  question  depends  upon  the 
6  &  7  Vict.  c.  85,  s.  1,  which  enacts,  "That  no  person  offered  as  a  witness  shall  here- 
after be  excluded,  by  reason  of  incapacity  from  crime  or  interest,  from  giving  evidence, 
either  in  person  or  by  deposition,  according  to  the  practice  of  the  court,  on  the  trial 
of  any  issue  joined,  or  of  any  matter  or  question  or  on  any  inquiry  arising  in  any 
suit,  action,  or  proceeding,  civil  or  criminal,  in  any  court,  or  before  any  judge,  jury, 
sheriff,  coroner,  magistrate,  officer,  or  person  having,  by  law  or  b}^  consent  of  parties, 
authority  to  hear,  receive,  and  examine  evidence ;  but  that  every  person  so  offered 
may  and  shall  be  admitted  to  give  evidence  on  oath,  or  solemn  affirmation  in  those 
cases  wherein  affirmation  is  by  law  receivable,  notwithstanding  that  such  person  may 
or  shall  have  an  interest  in  the  matter  in  question,  or  in  the  event  of  the  trial  of  any 
issue,  matter,  question,  or  injury,  or  of  the  suit,  action,  or  proceeding,  in  which  he  is 
offered  as  a  witness,  and  notwithstanding  that  such  pei-son  offered  as  a  witness  may 
have  been  previously  convicted  of  any  crime  or  offence  :  Provided,  that  this  act  shall 
not  render  competent  any  party  to  any  suit,  action,  or  proceeding,  individually  named 
in  the  record,  or  any  lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to  be  recovered 
in  ejectment,  or  the  landlord  or  other  person  in  whose  right  any  defendant  in  replevin 
may  make  cognizance,  or  any  per.son  in  whose  immediate  and  individual  behalf  any 
action  may  be  brought  or  defended,  either  wholly  or  in  part,  or  the  husband  or  wife 
of  such  persons  respectively."  No  amount  of  collateral  interest  in  the  result  will  dis- 
[144]-qualify  ;  but  it  must  appear  that  the  witness  is  either  a  party  to  the  suit,  or  an 
individual  named  on  the  record,  or  a  person  in  whose  immediate  and  individual  behalf 
the  action  is  brought  or  defended.  This  witness  is  not  a  person  "  in  whose  immediate 
and  individual  behalf"  this  action  is  brought,  either  wholly  or  in  part;  for  he  is  not 
a  partner  with  the  defendant,  nor  has  he  employed  the  attorney  to  defend  the  action, 
but  has  merely  acknowledged  that  he  engaged  to  indemnify  the  defendant  to  the 
extent  of  half  the  costs.  The  defendant  would  be  liable  to  Smith,  whatever  may  be 
the  event  of  this  action.     Therefore  the  case  differs  from  that  of  detinue  or  trover,  in 


(a)  The  ease  was  argued  in  Michaelmas  Term,  Nov.  16,  18,  &  21. 
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which  the  payment  of  diunages  changes  the  property.  [Parke,  B.,  referred  to  Kempland 
-v.  Mar.auhy  (Peake,  N.  P.  C.,  66).]  If  a  party  is  neither  a  gainer  nor  a  loser  at  the 
time  the  verdict  is  given,  he  is  a  competent  witness.  A  prochein  amy  is  liable  to 
costs,  and  has,  therefore,  an  interest  in  the  result  of  the  suit,  but  he  is  nevertheless 
a  competent  witness  :  Sinclair  v.  Sinclair  (13  M.  &  W.  640).  This  witness  would  not 
be  liable  to  the  defendant,  except  through  the  medium  of  another  action,  and  that 
brings  the  case  within  the  principle  of  Wilson  v.  Magnay  (1  C.  &  K.  291),  and  Wheeler 
V.  Senior  (1  C.  &  K.  293),  in  which  Parke,  B.,  and  Wightmau,  J.,  ruled,  that,  in 
an  action  against  a  sherilT  foi'  not  taking  a  defendant  on  a  ca.  sa.,  the  officer  to  whom 
the  warrant  has  been  granted  is  a  competent  witness  for  the  defendant.  In  Hill  v. 
Kitching  (3  C.  B.  299),  which  was  an  action  for  work  and  labour  as  a  shipbrokei-,  a 
witness  called  for  the  plaintiff  stated  on  the  voir  dire,  that  he  had  introduced  the 
owner  to  the  broker  ;  that  he  had  nothing  to  do  with  the  negotiation,  and  had 
no  claim  on  the  owner,  but  that  he  expected,  pursuant  to  arrangement  and  to  the 
custom  amongst  brokers,  to  receive  half  the  amount  of  the  com-[145]-mission  the 
plaintiff  might  recover  in  that  action  ;  and  it  was  held,  that  the  witness  was  not  a 
person  "  in  who.se  immediate  or  individual  behalf  the  action  was  brought,  either  wholly 
or  in  part,"  and  consequently  he  was  a  competent  witness.  Tindal,  C.  J.,  there  says, 
"If  it  had  appeared  that  the  plaintiff  had  made  over  to  the  witness  a  moiety  of  the 
commission,  then  I  should  have  said  that  he  was  a  person  in  whose  immediate  and 
individual  behalf  the  action  was  in  part  brought ;  but  that  is  not  so.  The  witness, 
though  he  claims  a  moiety  of  the  commission  under  a  separate  and  distinct  agreement 
with  the  plaintiff,  has  no  right  to  lay  his  hand  upon  any  portion  of  the  money  to 
be  recovered  in  this  action."  They  then  argued,  that,  under  the  circumstances,  the 
action  for  money  had  and  I'eceived  would  not  lie,  and  cited  Hardman  v.  IFilcock 
(9  Bing.  382),  Mamfuld  v.  Morris  (.5  Bing.  N.  C.  420),  Griffith  v.  Young  (12  East,  .513), 
Maijfield  V.  iraddei/\3  B.  &  C.  3.57),  Edmmdson  v.  Muchdl  (2  T.  R.  4). 

Humfrey,  in  support  of  the  rule.  The  statement  of  the  witness  was  equivalent 
to  saying,  "I  am  a  partner,  though  not  sued."  The  case  resembles  that  of  an  action 
against  one  of  two  joint  contractors,  the  other  being  called  as  a  witness.  [Pollock,  C.  B. 
Whenever  the  witness  would,  under  the  old  law,  have  been  rendered  competent  by  a 
release,  he  is  now  competent  without  one;  that  I  consider  a  good  test.]  This  witness 
is  substantially  a  defendant  in  the  cause.  [Rolfe,  B.  Is  this  more  than  an  agreement 
to  indemnify  Robinson  against  half  the  costs?  Smith  does  not  instruct  the  attorney  : 
the  defence  is  in  reality  conducted  by  Robinson.  Alderson  B.  When  the  interest 
arises  out  of  a  Ij.irgain,  how  can  it  be  said  to  be  imme-[146]-diate  1  The  bargain  is 
intermediate.  In  the  case  of  ejectment  the  interest  is  immediate,  because  the  effect 
of  the  judgment  is  to  turn  the  party  called  as  a  witness  out  of  possession  ;  here  the 
judgment  has  no  effect  on  the  witness.]  That  rule  would  not  exclude  the  case  of  an 
action  against  one  of  two  partners.  [Alderson,  B.  Yes  :  the  verdict  would  affect 
the  partnership  funds.]  In  Clark  v.  Bell  (12  Jur.  421),  which  was  an  action  by  the 
indorsee  against  the  drawer  of  a  bill  of  exchange,  it  appeared  that  the  plaintiff'  was 
a  member  of  a  joint-stock  company,  and  that  the  bill  had  been  indorsed  to  him  for 
the  benefit  of  the  company ;  and  it  was  held,  that  other  members  of  the  company 
were  not  competent  witnesses  for  the  plaintiff'.  [Alderson,  B.  There  the  party  suing 
was  merely  a  nominal  plaintiff;  the  members  of  the  company  were  the  real  plaintiff's. 
Parke,  B.  It  does  not  require  Lord  Denman's  Act  to  render  the  testimony  of  this 
witness  admissible  :  he  would  be  competent  under  the  3  &  4  Will.  4,  c.  42,  s.  26, 
because  the  present  defendant  could  not  succeed  in  an  action  against  him,  without 
producing  the  record  in  this  action.  It  is  true  that  Lord  Lyndhurst  thought  otherwise 
in  the  case  of  Burgess  v.  Cuttill  (6  C.  &  P.  282) ;  but  in  Russell  v.  Blake  (2  Man.  &  Gr. 
374)  the  Court  of  Common  Pleas  held,  that,  in  an  action  by  the  payee  against  one  of 
the  makers  of  a  joint  and  several  promissory  note,  another  of  the  makers  was  a  com- 
petent witness  for  the  defendant.  The  ground  of  that  decision  is,  that  the  defendant 
could  not  recover  against  the  witness,  without  giving  the  record  in  evidence.  The 
question  as  to  this  witness  being  interested  depends  upon  his  engagement  with  the 
defendant.  If  he  undertook,  for  a  sufficient  consideration,  to  indemnify  the  defendant 
against  half  the  costs,  then  the  witness  is  rendered  competent  by  the  3  &  4  Will.  4, 
c.  42,  s.  26.]  In  this  case  there  is  an  interest  [147]  independently  of  the  verdict,  as 
the  witness  has  engaged  to  pay  half  the  costs  of  Robinson's  attorney.  He  then  argued 
that  the  action  for  money  had  and  received  would  lie,  and  also  that  the  defence  was 
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not  open  under  the  general  issue,  but  should  have  been  specially  pleaded,  citing  Mason 
V.  Farnell  (12  M.  &  W.  674),  Clamnce  v.  Marshall  (2  C.  &  M.  495). 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — This  was  a  motion  to  set  aside  a  nonsuit,  which  had 
been  directed  on  the  ground  that  the  action  for  money  had  and  received  would  not 
lie  :  the  motion  was  also  made  on  the  ground  of  the  improper  reception  of  evidence. 
The  facts  were  these  : — The  plaintiff  had  deposited  with  the  defendant  an  omnibus 
for  sale,  and  having  subsequently  sold  the  omnibus  to  a  person  named  Smith,  he  was 
desired  to  go  and  communicate  that  fact  to  the  defendant,  and  stop  the  sale  ;  and  he 
appears  to  have  gone  and  returned,  and  said,  "All  right."  The  omnibus,  however, 
was  subsequently  sold  by  the  defendant,  and  for  a  larger  sum  than  that  for  which  the 
plaintift"  had  sold  it  to  Smith  ;  and  in  the  action,  the  plaintiff  claimed  from  Robinson 
the  amount  for  which  the  omnibus  was  actually  sold.  Smith,  on  the  other  hand, 
claimed  to  receive  the  produce  of  the  omnibus,  he  being  then  the  owner  by  virtue  of 
the  sale  from  the  plaintiff  to  him.  With  regard  to  the  question  whether  Smith  was 
a  competent  witness  or  not,  we  intimated  in  the  course  of  the  argument,  and  we  are 
all  cleaily  of  opinion,  that  he  was  a  competent  witness.  It  may  be  doubted  whether 
he  was  not  a  competent  witness  even  before  Lord  Denman's  Act,  but,  at  any  rate, 
.since  that  act,  we  are  of  opinion  that  he  was  perfectly  competent.  The  only  question, 
thei'efore,  is,  whether  the  action  for  money  had  and  received  can  be  maintained. 
Now,  the  [148]  evidence  left  it  quite  uncertain  whether  the  witness  Smith  intervened 
to  claim  this  money  from  the  defendant,  and  if  he  did,  at  what  stage  of  the  trans- 
action he  interfered.  And  we  think,  that,  instead  of  discussing  a  difficult  point  of 
law,  with  facts  by  no  means  clear  before  us,  there  ought  to  be  a  new  trial,  to  ascertain 
how  the  facts  really  stand. 

Eule  absolute. 

Ehrensperger  v.  Anderson.  Dec.  8,  1848. — M.  &  Co.,  merchants  in  London,  con- 
signed to  A.  &  Co.,  at  Bombay,  certain  cottons  for  sale,  with  directions  to  hold 
them  until  a  favourable  opportunity  for  sale  ;  and,  after  the  sale,  to  hold  the 
money  until  a  favourable  opportunity  of  remittance,  and  then  to  remit  the 
proceeds  by  bills.  Subsequently,  M.  &  Co.  applied  to  E.  &  Co.  for  an  advance 
upon  the  consignment,  which  the  latter  having  made,  it  was  agreed  that  the 
cottons  should  be  assigned  to  E.  &  Co.,  and  that  M.  &  Co.  should  pay  over  the 
proceeds  to  them.  A.  &  Co.  having  sold  the  cottons,  and  received  the  proceeds 
in  rupees,  wrote  to  M.  &  Co.  that  they  had  remitted  to  A.,  a  partner  of  their 
firm  in  London,  two  bills  for  7001.  to  cover  E.  &  Co.'s  6811.;  E.  &  Co.  not 
being  able  to  obtain  the  bills,  or  the  proceeds  of  the  consignment,  sued  A.  for 
money  had  and  received  to  their  use  : — Held,  that  the  action  would  not  lie  ;  for, 
there  having  been  no  countermand  of  the  original  directions,  in  order  to  constitute 
a  title  to  recover  the  proceeds  of  the  cotton  as  money  had  and  received,  there 
must  have  been,  on  the  part  of  the  defendant,  not  merely  a  nonperformance  or  a 
neglect  to  perform  the  contract,  but  something  equivalent  to  a  total  refusal, 
which  would  enable  the  plaintiff,  on  his  part,  to  rescind  it.— Semble,  that  it  was 
no  objection  to  that  form  of  action,  that  the  proceeds  of  the  sale  were  not 
received  in  money,  but  in  rupees. — Held  also,  that  a  notice  to  produce  a  letter  at 
the  Spring  Assizes,  1848,  served  on  the  3id  of  February,  1848,  on  the  defendant 
in  London,  his  firm  having  no  place  of  business  there,  did  not  entitle  the  plauitift 
to  give  secondary  evidence  of  the  contents  of  the  letter. 

[S.  C.  18  I,.  J.  Ex.  132.     Applied,  Concoran  v.  Prosser,  1873,  22  W.  R.  222  ] 

Debt  for  money  had  and  received,  and  for  money  due  on  an  account  stated.  Plea, 
nunquam  indebitatus  ;  upon  which  issue  was  joined.  ^    . 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Hertford  Spring  Assizes,  1848,  it 
appeared  that  the  plaintiff  was  a  merchant  carrying  on  business  in  London,  and  the 
defendant  a  partner  in  the  firm  of  Alexander  Anderson  &  Co.,  merchants  and  commis- 
sion agents  at  Bombay  ;  and  the  action  was  brought  to  recover  6811.,  being  the  net 
proceeds  of  twenty  cases  of  Swiss  cottons,  sold  by  Alexander  Anderson  ^'«^o-.  i»t 
Bombay,  on  the  plaintiff's  account,  in  August,  1847.  In  the  year  1844  Messrs. 
Cruikshank,  Melville,  &  Co.,  consigned  to  the  house  of  Camp-[149]-bell,  Dallas,  cV 
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Co.,  merchants  and  commission  agents  at  Bombay,  the  above-mentioned  cottons  for 
sale,  with  directions  to  hold  them  until  a  favourable  opportunity  for  sale  should 
occur ;  and,  after  the  sale,  to  hold  the  money  until  a  favourable  opportunity  of 
remittance,  and  then  to  remit  the  proceeds  of  the  sale  to  London  by  bills  of  exchange 
at  six  months'  sight.  In  March,  1846,  Cruikshank,  Melville,  &  Go.  applied  to  the 
plaintift'  for  an  advance  upon  the  consignment  of  the  cottons  ;  and  the  plaintiff  having 
made  it,  on  the  2.5th  March,  1846,  Cruikshank,  Melville,  &  Co.  wrote  to  the  plaintiff 
a  letter,  of  which  the  following  is  an  extract : — 

"In  consideration  of  your  having  advanced  us  8451.  12s.  6d.  upon  twenty  cases 
plain  red  cottons,  shipped  to  Bombay,  ten  cases  per  '  London,'  and  ten  cases  per 
'  Hindostan,'  both  in  October,  1844,  and  consigned  to  Messrs.  Campbell,  Dallas,  & 
Co.,  there,  for  sale,  we  hereby  assign  over  to  you  the  said  shipments,  and  undertake 
to  pay  over  the  proceeds  to  you  as  soon  as  received  by  us.  AVe  inclose  a  few  lines  to 
Messrs.  Campbell,  Dallas,  &  Co.,  instructing  them  to  make  the  remittance  to  you 
direct." 

Campbell,  Dallas,  &  Co.  afterwards  discontinued  business,  and  were  succeeded  by 
the  firm  of  Alexander  Anderson  &  Co.,  in  which  the  defendant  was  a  partner.  On 
the  2.5th  March,  184G,  Messrs.  Cruikshank,  Melville,  &  Co.,  wrote  to  the  defendant's 
firm  at  Bombay,  as  follows  : — 

"Dear  Sirs, — Upon  referring  to  Messrs.  Campbell,  Dallas,  &  Co.'s  letter  of  1st 
December  last,  relative  to  the  twenty  cases  plain  red  Swiss  cottons,  per  '  London ' 
and  '  Hindostan,'  we  are  in  expectation  of  hearing,  by  an  early  mail,  that  they 
have  been  sold,  and  of  receiving  the  remittance ;  but,  should  the  remittance  not 
have  been  made  at  the  time  you  receive  this  letter,  we  request  you  will  [150]  make 
it  direct  in  good  bills  to  Messrs.  C.  Ehrensperger  &  Co.,  of  this  city,  to  whom  these 
goods  belong,  and  who  will,  if  requisite,  give  you  their  own  instructions  respecting 
them. — We  remain,  &e.,  Cruikshank,  Melville,  &  Co." 

On  the  4th  April,  1846,  the  plaintiff  wrote  to  the  defendant's  firm  at  Bombay  a 
letter,  of  which  the  following  is  an  extract : — 

"  By  the  inclo.sed  letter  of  Messrs.  Cruikshank,  Melville,  &  Co.,  you  will  perceive, 
that  henceforth  you  are  to  consider  us  the  owners  of  twenty  cases  plain  red  cottons, 
per  '  London  '  and  '  Hindostan.'  We  request  you  will  favour  us,  by  return  of  mail, 
with  your  confirmation  that  such  transfer  is  made,  and  that  you  will  account  for  the 
same  to  ourselves.  If,  however,  in  the  meantime,  the  goods  have  been  .sold,  be  kind 
enough  to  favour  us  with  particulars,  and  how  remitted  ;  for  if  such  has  not  taken 
place,  we  request  that  you  will  proceed  with  the  sale,  either  partially  or  wholly,  as 
best  to  our  interests,  remitting  proceeds  as  sales  may  be  effected  ;  at  all  events,  we 
trust  within  six  months  to  be  favoured  with  the  returns  in  good  bills  on  London." 

On  the  1st  October,  1846,  the  defendant's  firm  wrote  to  the  plaintiff  in  reply,  a 
letter  containing  the  following  passages  : — 

"We  are  in  receipt  of  your  much  esteemed  and  valued  favour,  under  date  4th 
April,  which  came  to  hand  on  the  28th  May  last,  informing  us  to  consider  you  the 
owners  of  twenty  cases  of  plain  red  cottons,  and  to  effect  sales  of  them  at  an  early 
date.  In  reply,  we  beg  to  state  that  we  forwarded  a  copy  of  your  letter  to  our  Mr. 
Anderson  a  long  time  ago,  who,  we  trust,  might  have  spoken  to  you  on  this  head." 

[151]  The  firm  of  Cruikshank,  Melville,  &  Co.  was  succeeded  by  Melville  &  Co.  ; 
and,  in  August,  1847,  Messrs.  Anderson  &  Co.,  at  Bombay,  sold  the  cottons,  and 
acquainted  Melville  &  Co.  with  the  fact,  by  letter  dated  30th  August,  1847,  of  which 
the  following  is  an  extract : — 

"  We  beg  to  advise  a  sale  of  twenty  cases  of  Turkey  red  plain  cloth  at  8  rupees  and 
3J  anas  per  piece,  belonging  to  Messrs.  C.  Ehrensperger  &  Co.,  and  regret  to  say,  that 
the  buyer  has  not  yet  taken  delivery  of  the  same.  This  has  prevented  us  from  sending 
you  an  account  of  the  sales  and  remittance  to  cover  the  proceeds,  which  shall  be  sent 
forward  by  the  ensuing  mail  of  the  15th  proximo." 

A  copy  of  the  above  extract  was  sent  by  Messrs.  Melville  &  Co.  to  the  plaintiff,  by 
letter  dated  the  5th  October,  1847.  On  the  11th  September,  1847,  Anderson  &  Co. 
wrote  to  Melville  &  Co.  a  letter,  of  which  the  following  is  an  extract : — 

"The  rate  of  exchange  here  has  given  a  decline  to  Is.  lid.  for  first  rate  bills.  We 
therefore  hold  Messrs.  C.  Ehrensperger  &  Co.'s  sales  of  twenty  cases  Turkey  red  plain 
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cloth  until  due  dates,  as  it  will  leave  a  great  deal  loss  in  present  state  of  exchange ; 
but  if  we  see  an  improvement  before  that,  we  shall  lose  no  time  to  remit  the  proceeds." 

On  the  1st  November,  1847,  Anderson  &  Co.  wrote  to  Melville  &  Co.  a  letter,  of 
which  the  following  is  an  extract : — 

"  For  the  gradual  rise  in  exchange  you  will  hear  from  our  Mr.  Anderson,  to  whom 
we  write  at  length  by  this  mail.  Annexed  you  have  a  memorandum  of  account  of 
Mr.  Ehrensperger's  sale  of  Turkey  red  cloth  ;  and,  upon  reference  to  it,  you  will  observe 
that  we  have  allowed  you  interest  at  the  rate  of  91.  per  cent,  from  the  date  of  the  closing 
of  the  sales,  and  from  the  surplus  amount  the  re-[152]-mitting  11.  per  cent,  commission 
has  been  deducted.  Referring  to  the  register  of  our  remittances,  we  now  beg  to  hand 
you  drafts  as  under." 

The  letter  set  out  several  drafts,  amongst  which  were  two  on  J.  Bagshaw,  amounting 
to  TOOL,  "to  cover  C.  Ehrensperger,  6S11."  It  then  stated:  "The  above  drafts  are 
forwarded  to  our  Mr.  Anderson  at  home,  who  will  hand  them  over  to  you  on  application." 
Melville  &  Co.  having  communicated  to  Ehrensperger  &  Co.  the  above  extract  as  to  the 
remittances,  the  latter  applied  to  Mr.  Anderson  for  the  drafts,  and  a  correspondence 
took  place  between  Ehrensperger  &  Co.,  Melville  &  Co.,  and  Mr.  Anderson,  the  latter 
of  whom,  by  letter,  dated  the  30th  December,  1847,  wrote  to  Ehrensperger  &  Co.  as 
follows : — 

"  The  drafts  on  Bagshaw,  referred  to  in  the  letter  from  Bombay,  were  inclosed  to 
me  with  several  other  drafts,  and  accompanied  by  a  detailed  list  of  payments,  to  which 
they  were  to  be  appropriated,  but  all  consisting  of  drafts  by  Alexander  Anderson  &  Co. 
upon  Melville  &  Co.,  and  no  mention  whatever  is  made  of  your  claim  in  my  letters. 
These  remittances  have  accordingly  been  applied  as  advised ;  but  I  have  every  reason 
to  suppose  that  the  proceeds  due  to  you  by  Melville  &  Co.  will  be  remitted  by  my 
firm  to  them,  upon  receipt  in  Bombay  of  the  last  mail  from  hence,  in  which  1  advised 
them  of  the  mistake  made  in  advising  these  bills  to  Melville  &  Co.  for  your  account." 

Ehrensperger  &  Co.,  not  being  able  to  obtain  the  drafts  or  the  proceeds  of  the 
cottons,  brought  the  present  action  on  the  8th  January,  1848. 

On  the  part  of  the  defendant  it  was  objected,  that  the  present  action  could  not  be 
maintained,  as  the  proceeds  of  the  sale  were  to  be  remitted  by  bills ;  and  that  the 
plaintiff  ought  to  have  declared  specially  for  the  breach  of  contract ;  and  further,  that 
no  action  for  money  had  and  received  [153]  would  lie,  as  the  proceeds  of  the  sale  were 
not  received  in  money,  but  in  rupees.  A  notice  to  produce  the  letter  of  the  2.jth  March, 
1846,  was  served,  on  the  3rd  February,  1848,  on  the  defendant  in  London,  the  firm 
having  no  place  of  business  there.  The  plaintiff  tendered  a  copy  of  that  letter  as 
secondary  evidence,  which  was  objected  to  by  the  defendant's  counsel,  but  received 
by  the  learned  judge,  who  reserved  leave  for  the  plaintiff  to  move  to  enter  a  nonsuit 
on  the  above  points.  The  defendant  attempted  to  prove  that  there  had  been  a  re- 
transfer  of  the  consignment  to  Melville  &  Co.,  in  consideration  of  an  advance  by  them 
to  the  plaintiff  of  6001. ;  but  a  letter  produced  for  that  purpose  was  inadmissible  for 
want  of  a  stamp  ;  and  a  verdict  having  been  found  for  the  plaintiff  for  6811., 

Channell,  Serjt.,  in  Easter  Term  last  obtained  a  rule  nisi  to  enter  a  nonsuit,  pursuant 
to  leave  reserved  ;  against  which 

Shee,  Serjt.,  and  Bramwell  shewed  caiise.(a)  First,  the  action  for  money  had  and 
received  will  lie.  The  defendant  was  bound  to  remit  the  bills  within  a  reasonable 
time,  and  his  omission  to  do  so  constituted  a  failure  of  consideration,  which  entitled 
the  plaintiff'  to  revoke  the  contract,  and  to  recover  the  proceeds  of  the  sale  in  this 
form  of  action.  [Parke,  B.  In  an  Anonymous  case,  in  1 1  Modern  Reports,  92,  it  is 
said  by  Powell,  J.,  "If  I  give  money  to  another  to  buy  goods  for  me,  and  he  neglect 
to  buy  them,  for  this  breach  of  trust  I  shall  have  election  to  bring  debt  or  account." 
And  Holt,  C.  J.,  adds,  "If  the  party  did  not  take  it  as  a  debt,  but  ad  computandum 
or  ad  merchandizandum,  it  must  be  an  account,  and  he  shall  have  the  benefit  of  an 
accountant."]  It  is  evident  that  the  defendant's  firm  considered  this  money  a  debt; 
for  in  their  letter  of  the  1st  November,  1847,  they  say  that  they  have  allowed  interest 
[154]  upon  it.  By  arranging  that  the  money  should  be  remitted  by  bills  at  six  months, 
the  parties  only  meant  that  it  should  be  sent  in  the  usual  course,  which  was  proved  to 
be  by  bills  at  that  date.  The  defendant,  not  having  performed  his  part  of  the  contract, 
must  be  considered  as  having  repudiated  it.     They  cited  Bobson  v.  Godfrey  (Holt  N.  P. 

(a)  The  case  was  argued  Nov.  21  and  23. 
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236) ;  and  argued,  secondly,  that  there  was  no  evidence  of  any  re-transfer  of  the  con- 
signment from  the  plaintiff  to  Melville  &  Co.  ;  thirdly,  that  the  copy  of  the  letter  of 
the  25th  March,  1846,  was  admissible  in  evidence,  inasmuch  as  the  defendant,  being 
in  England  at  the  time  he  was  served  with  the  notice  to  produce  it,  must  be  presumed 
to  have  the  letter  with  him.  On  this  latter  point  the  Court  intimated  a  strong  opinion 
against  the  plaintiff. 

Channell,  Serjt.,  and  Peacock,  in  support  of  the  rule.  First,  the  proceeds  of  the 
sale  were  never  money  had  and  received  for  the  plaintiff's  use,  to  be  paid  upon  request. 
The  defendant's  firm  were  to  hold  the  money  until  a  favourable  opportunity,  and  then 
to  remit  by  bills  at  six  months.  The  plaintiff'  could  not  have  countermanded  that 
authority,  when  in  point  of  fact  bills  were  remitted  which  he  actually  claimed  from  the 
defendant.  The  mere  refusal  to  deliver  the  bills  does  not  render  the  defendant  liable 
in  this  form  of  action  ;  but  the  plaintiff'  should  have  declared  specially  for  the  breach 
of  duty.  Besides,  the  proceeds  of  the  sale  were  never  received  in  money,  l)ut  in  rupees. 
They  then  argued,  that  the  liability  of  the  defendant  was  to  account  to  Melville  &  Co., 
and  not  to  the  plaintifi'. 

Cur.  adv.  vult. 

Parke,  B.,  now  said — This  case  was  argued  a  short  time  ago,  at  the  Sittings  in 
Term.  It  was  an  action  brought  by  the  plaintiff"  against  the  defendant,  Mr.  Anderson, 
for  [155]  money  had  and  received  ;  and  the  question  was,  whether,  under  the  circum- 
stances, an  action  for  money  had  and  received  would  lie.  The  action  was  commenced 
in  January,  1848;  and  it  appeared  upon  the  trial,  that  the  house  of  Cruikshank, 
Melville,  &  Co.  had  consigned  to  the  house  of  Campbell,  Dallas,  &  Co.,  at  Bombay, 
a  quantity  of  cottons  for  sale ;  and  it  would  appear  upon  the  evidence,  that  the 
directions  were  to  hold  the  cotton  until  a  favourable  opportunity  occurred,  and,  after 
the  cottons  were  converted  into  money,  to  hold  the  money  until  a  favourable 
opportunity  occurred  for  a  remittance  ;  and  finally,  to  remit  the  proceeds  of  the  sale 
to  London,  in  bills  of  exchange — whether  at  six  months  or  not,  is  immaterial  to  the 
present  question.  Campbell,  Dallas,  &  Co.  discontinued  business,  and  were  succeeded 
by  the  firm  of  Anderson  &  Co. ;  and  Mr.  Anderson,  one  of  the  firm,  came  over  to 
England,  and  was  then  sued,  as  I  said,  in  the  month  of  January,  1848,  for  money  had 
and  I'eceived  for  the  proceeds  of  this  cotton.  It  appeared,  that,  after  the  consignment 
of  the  cottons  had  taken  place,  Cruikshank,  Melville,  &  Co.,  who  were  desirous  of 
having  an  advance  of  8001.  and  upwards,  upon  the  consignment  of  the  cottons,  applied 
to  Mr.  Ehrensperger,  who  made  that  advance,  and  then  there  was  an  agreement  that 
the  consignment  of  the  cottons  should  be  transferred  to  Mr.  Ehrensperger,  and  that 
Campbell,  Dallas,  &  Co.,  who  were  now  represented  by  the  defendant,  should  be 
responsible  to  Ehrensperger  &  Co.  for  the  disposition  of  the  goods,  and  the  remittance 
of  the  proceeds ;  and  the  house  of  the  defendant,  it  is  argued,  stands  in  precisely  the 
same  situation  as  Campbell,  Dallas,  &  Co.,  and  the  single  defendant  stands  in  the  same 
situation  as  his  firm.  Then  it  appears,  that,  afterwards,  a  communication  took  place 
between  Melville  &  Co.,  who  had  succeeded  Cruikshank,  Melville,  &  Co.,  and 
Mr.  Ehrensperger,  in  which  Mr.  Ehrensperger  required  an  advance  from  them  of 
6001. ;  and  one  of  the  points  which  were  made  at  the  trial,  and  afterwards  [156]  upon 
the  motion  for  a  new  trial,  was,  that  there  had  been,  with  the  consent  of  all  parties, 
a  subsequent  re-transfer  of  the  consignment  in  the  hands  of  the  defendant  to  Melville 
&  Co.  from  Mr.  Ehrensperger.  There  was  certainly  some  evidence  of  such  transfer, 
possibly  incomplete  in  any  view  of  the  case ;  but  that  evidence  failed,  in  consequence 
of  a  letter  which  was  to  prove  this  transfer,  and  which  required  a  stamp,  not  being 
stamped.  Therefore,  we  may  throw  out  of  the  case  entirely  any  agreement  arising 
out  of  the  alleged  subsequent  re-transfer  of  this  consignment  and  its  proceeds  from 
Mr.  Ehrensperger  to  Melville  &  Co.  Then  it  further  appears,  that  the  defendant's 
house  afterwards,  in  the  month  of  August,  disposed  of  these  cottons,  and  received  the 
proceeds  ;  and  the  question  is,  whether  they  are  responsible  to  the  plaintiff  for  these 
proceeds  in  an  action  for  money  had  and  received. 

Now,  several  objections  were  taken  to  the  plaintiff's  right  to  recover.  One,  which 
was  incidentally  mentioned,  was,  that  no  action  for  money  had  and  received  would 
lie,  because  the  proceeds  of  this  sale  were  not  received  in  money,  but  were  received  in 
rupees.  Upon  that  objection,  certainly,  we  consider  that  the  plaintiflT  is  not  prevented 
from  recovering.  There  are  two  authorities  on  the  subject :  one  of  these  is  a  case  of 
Haring/on  v.  Macmorris  (1   Marsh.  33;  5  Taunt.  228),  in  which  an  objection  having 
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been  made,  that  the  money  received  wus  foreign  money,  Lord  Chief  Justice  Gibbs, 
then  Mr.  Justice  Gibbs,  treated  that  objection  as  having  been  exploded  for  thirty 
years.  The  real  meaning  of  such  a  count  is,  that  the  defendant  is  indebted  for  money 
of  such  a  value  or  amount  in  English  money.  However,  the  objection  appears  to  have 
been  listened  to,  perhaps  more  than  it  ought  to  have  been,  in  a  subsequent  case  of 
M'Lachhin  v.  Emn.s  (1  Y.  &  J.  .380) ;  but  the  Court  of  Exchequer  held  that  an  action 
for  money  had  and  received  for  English  money  would  not  lie,  unless  there  [157]  had 
been  a  reasonable  time,  after  the  receipt  of  the  foreign  money,  to  convert  it  into 
English.  Possibly  that  case  cannot  be  received  as  being  very  satisfactory ;  at  all 
events,  we  do  not  decide  this  case  against  the  plaintiff  on  this  ground. 

It  then  appears  that  the  defendant's  house  at  Bombay  disposed  of  these  cottons  in 
the  month  of  August  in  1847,  and  they  then  write  to  Messrs.  Melville  &  Co.,  who 
must  now  be  considered  as  their  agents  and  correspondents,  because  there  is  no 
sufficient  evidence  of  the  transfer  of  the  right  to  Melville  &  Co.— they  write  to 
Melville  &  Co.,  and  tell  them  that  two  of  the  bills  which  they  remit,  amounting  to 
TOOL,  are  sent  to  Mr.  Anderson  for  the  purpose  of  paying  the  amount  of  6001.  and 
upwards  to  Messrs.  Ehrenspei'ger ;  and,  at  the  same  time,  they  wrote  another  letter 
to  Mr.  Anderson,  in  which  they  made  no  mention  of  the  pl.dntiff's  claim.  Then  a 
correspondence  takes  place  between  Messrs.  Ehrensperger,  Melville,  &  Co.,  and 
Mr.  Anderson,  which  results  in  the  plaintiff  not  obtaining  any  satisfaction  for  the 
proceeds  of  this  consignment.  The  question  is,  whether,  under  these  circumstances, 
an  action  for  money  had  and  received  will  lie  1  I  have  before  said,  that  the  objection, 
that  it  was  foreign  mone^^,  ought  not,  in  our  judgment,  to  prevail  ;  at  all  events,  we 
shall  not  decide  the  case  upon  that ;  then,  the  only  way  in  which  the  plaintiff  can 
recover  in  an  action  for  money  had  and  received  is,  upon  the  ground  that  this  is  money 
in  the  hands  of  the  defendant,  and  originally  placed  there  for  the  purpose  of  purchasing 
bills,  in  order  to  make  a  remittance,  and  that  that  money  has  become  money  had  and 
received,  by  the  countermand  not  to  apply  it  any  longer  to  that  purpose ;  or  secondly, 
that  the  plaintitf  is  in  a  condition  to  say  that  the  contract  has  been  rescinded  on  the 
part  of  the  defendant,  and  that  he  is  entitled  to  recover  from  the  defendant  the  money 
which  was  placed  in  his  hands  for  the  purpose  of  purchasing  bills  for  a  remittance.  With 
respect  to  the  countermand,  there  is  no  evidence  of  it.  [158]  The  question  therefore 
resolves  itself  into  this, — whether  we  can  come  to  a  conclusion  upon  this  evidence, 
that  the  plaintiff  is  in  a  situation  to  say  to  the  defendant,  "  You  have  got  money 
which  you  received  from  me,  and  you  have  rescinded  the  contract,  and  I  am  therefore 
entitled  to  rescind  it  on  my  part." 

In  order  to  constitute  a  title  to  recover  for  money  had  and  received,  the  contract 
on  the  one  side  must  not  only  not  be  performed  or  neglected  to  be  performed,  but 
there  must  have  been  something  equivalent  to  saying,  "I  rescind  this  contract," — a 
total  refusal  to  perform  it,  or  something  equivalent  to  that  which  would  enable  the 
plaintiff  on  his  side  to  say,  "  If  you  rescind  the  contract  on  your  part,  I  will  rescind  it 
on  mine."  That  principle  is  laid  down  and  very  well  enforced  in  a  variety  of  cases 
which  were  cited,  and  which  will  be  found  in  Smith's  Leading  Cases,  vol.  2,  in  the 
note  to  the  case  of  Cutler  v.  I'&well.  The  same  doctrine  has  been  acted  upon, 
originally,  I  believe,  in  the  case  of  Giles  v.  Edwards  (7  T.  R.  181),  and  afterwards  in 
the  case  of  Cooke  v.  Mun&tone  (1  N.  R.  351),  though  with  a  different  result.  I  take  it 
to  be  clear,  that,  in  order  to  entitle  a  person  who  has  put  money  into  the  hands  of 
another,  to  recover  it  back  upon  the  ground  that  he  has  a  right  to  treat  the  contract 
as  rescinded,  it  must  be  made  out  clearly,  that  the  other  party  has  rescinded  the 
contract  upon  his  part ;  otherwise  the  measure  of  damages  is  different.  If  a  man  puts 
money  into  the  hands  of  another  to  purchase  goods,  and  he  neglects  to  do  so,  the 
proper  measure  of  damages  is  the  value  of  the  goods,  not  the  value  of  the  money 
originally  put  into  the  defendant's  hands,  which  value  of  the  goods  may  be  a  great 
deal  less  than  the  value  of  the  money  which  has  been  put  into  his  hands  for  the 
purpose  of  piu'chasing  the  goods  ;  and  it  can  only  be  where  the  defendant,  who  has 
received  the  money,  has  [159]  altogether  refused  to  perform  the  contract  on  his  part, 
— not  merely  delayed,  but  altogether  lefused, — so  as  to  entitle  the  plaintiff  to  be  in 
the  same  situation  as  if  he  had  altogether  rescinded  the  contract,  that  the  plaintiff 
can  have  any  right  to  rescind  the  contract,  and  bring  an  action  for  money  had  and 
received.  Now,  on  looking  at  the  evidence  in  this  case,  it  is  clear  that  neither  Mr. 
Anderson   nor  his  partners  at    Bombay,   for  whom  he  is  responsible,  ever  totally 
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rescinded  the  contract.  There  is  no  evidence  that  they  ever  misapplied  the  money ; 
for,  though  they  may  not  have  applied  the  precise  identical  proceeds  of  the  goods 
which  were  received  in  the  purchase  of  other  bills,  but  applied  them  to  their  own  use, 
the  employment  in  this  case  is  not  of  that  strict  nature,  that  the  precise  money  which 
was  received  for  the  goods  is  to  be  expended  in  the  purchase  of  bills,  but  the  agent 
discharges  his  obligation,  if  he  employs  an  equivalent  sum  of  monej'  of  his  own.  All 
that  the  evidence  proves  is,  that,  after  the  goods  were  sold  in  the  month  of  August, 
the  defendant  and  his  partners  did  not  perform  their  duty  in  applying  the  proceeds 
to  the  purchase  of  bills  and  remitting  them  to  the  plaintiff.  It  does  not  appear  to  us 
that  this  is  at  all  an  equivalent  to  an  absolute  rescission  of  the  contract ;  and  therefore, 
though  they  might  be  liable  in  a  special  action  of  assumpsit,  in  consideration  that  they 
had  the  plaintifl"s  consignment  and  his  commission,  in  order  to  dispose,  for  his  use, 
of  the  proceeds  to  be  invested,  and  that  they  had  neglected  to  do  so, — though  that 
action  might  have  been  maintained  under  the  circumst.ances  of  this  case,  we  are  all  of 
opinion  that  an  action  for  money  had  and  received  will  not  lie.  Therefore  the  result 
will  be,  that  the  rule  for  entering  a  nonsuit  must  be  made  absolute. 
Eule  absolute. 

[160]  CHRISTOPHERSON  V.  BuRTON.  December  5,  1848. — Where  goods  seized  under 
a  writ  of  fi.  fa.  founded  on  a  judgment  fraudulent  against  creditors,  remain  in 
the  sheriff's  hands,  or  are  capable  of  being  seized  by  him,  he  is  compellable,  under 
the  1 3  Eliz.  c.  5,  to  sell,  or  seize  and  sell,  such  goods  under  a  subsequent  writ 
founded  on  a  bona  fide  debt ;  and  if  he  neglect  to  do  so,  having  notice  of  the 
fraud  at  the  time  that  he  ought  to  have  executed  the  writ,  or  if  he  could  then 
have  discovered  it  bj^  reasonable  inquiry,  he  is  responsible  for  neglecting  to  seize 
and  sell  them  ;  nor  is  it  necessary,  in  order  to  render  the  judgment  void  quoad 
the  sheriff,  on  the  giound  of  fraud,  that  he  himself  should  have  been  a  party  to 
it.  And  the  fact  that  the  sheriff  himself  had  assigned  the  goods  seized  under 
the  prior  execution  to  a  bona  fide  purchaser,  innocently  and  in  ignorance  of  the 
fraud,  does  not  excuse  him  from  such  liability. 

[S.  C.  18  L.  J.  Ex.  60.     Adopted,  In  re  Pearce :  Ex  parte  Orossthwaite,  1885, 

14  Q.  B.  D.  969.] 

Case  against  the  sheriff  of  Hampshire,  for  not  levying  the  whole  amount  under  a 
writ  of  li.  fa.  at  the  suit  of  the  plaintiff  against  one  H.  Smith,  and  for  making  a  false 
return  of  nulla  bona  as  to  the  residue,  part  having  been  levied.  The  defendant  pleaded, 
first,  not  guilty ;  secondly,  no  goods  beyond  the  sum  levied ;  and  thirdly,  no  notice 
of  any  goods  beyond  the  sum  levied.  Upon  these  pleas  issue  was  joined.  The  cause 
was  tried  before  Coleridge,  J.,  at  the  last  Summer  Assizes  for  the  county  of  South- 
ampton, when  the  plaintiff,  under  the  direction  of  the  learned  judge,  obtained  a  verdict, 
leave  being  reserved  to  the  defendant  to  move  to  set  that  verdict  aside,  and  to  enter 
it  on  the  second  and  third  issues  for  the  defendant. 

Crowder  moved  accordingly  in  last  term  (Nov.  8). 

Cur.  adv.  vult. 

The  facts  of  the  case  fully  appear  from  the  judgment  of  the  Court,  which  was  now 
delivered  by 

Parke,  B.  In  this  case  Mr.  Crowder  moved,  in  the  last  term,  for  a  rule  to  enter 
a  verdict  for  the  defendant  on  a  point  reserved. 

It  was  an  action  on  the  case  against  the  sheriff  of  Hampshire  for  not  levying  the 
whole  amount  under  a  fi.  fa.  at  the  suit  of  the  plaintiff  against  Henry  Smith,  and 
making  a  false  return  of  nulla  bona  as  to  the  residue,  part  having  been  levied.  The 
defendant  pleaded,  first,  not  guilty  ;  secondly,  no  goods  be^^ond  the  sum  levied ; 
thii'dly,  no  notice  of  goods  beyond  the  sum  levied  ;  and  another  plea  not  necessary 
to  be  noticed.  On  the  trial  it  [161]  appeared  that  the  plaintiff's  writ  was  delivered 
to  the  sheriff,  with  directions  to  levy,  in  August,  1847  ;  that  the  officer  entered  into 
possession,  and  found  only  goods  which  the  sheriff  had  assigned  by  a  bill  of  sale,  under 
a  previous  execution  at  the  suit  of  Smith's  brother,  to  one  Henry  St.  John.  This 
execution,  and  the  judgment  on  which  it  issued,  were  fraudulent  against  creditors, 
and  meant  to  protect  the  goods  of  the  debtor  Smith,  but  the  sheriff  was  no  party  to 
that  fraud.     The  plaintiff  afterwards  gave  notice  to  the  sheriff's  ofhcei'  that  the  judg- 
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ment  and  execution  were  fraudulent,  and  stated  some  of  the  facts  on  which  he  founded 
his  opinion ;  amongst  others,  that  St.  John  was  only  a  journeyman  carpenter,  and 
worth  nothing,  and  that  the  debtor  Smith  continued  in  possession  and  carried  on  his 
trade  as  before  ;  and  he  called  on  the  sherifl'  to  execute  the  plaintiff's  writ,  or  take  out 
an  interpleader  summons.  The  sheriff  refused,  as  he  said  he  would  not  falsify  his 
own  bill  of  sale ;  and,  having  levied  a  part  under  the  plaintiffs  writ,  returned  nulla 
bona  as  to  the  residue.  It  was  ultimately  admitted  by  Mr.  Crowder,  that  the  prior 
judgment  and  execution  were  fraudulent;  but  he  contended  that,  notwithstanding 
that  circumstance,  the  sheriff  was  not  responsible.  The  learned  judge  left  a  question 
to  the  jury,  whether  the  sheriff  was  guilty  of  any  negligence  in  the  conduct  of  the 
prior  execution  at  the  suit  of  Smith  against  his  brother  Henry  Smith  ;  whether  there 
were  such  circumstances,  of  which  the  sheriff  ought  reasonably  to  have  had  knowledi^e, 
as  differed  it  from  an  ordinary  execution  ;  and  whether  he  ought  to  have  acted 
differently  from  what  he  did  in  the  conduct  of  that  execution.  The  jury  found,  that 
he  was  not  guilty  of  any  breach  of  duty  in  that  respect.  The  learned  judge  was  of 
opinion,  that  this  circumstance  made  no  difference  in  the  liability  of  the  sheriff  in  this 
action  ;  and  he  directed  a  verdict  for  the  plaintiff,  with  liberty  "to  move  to  enter  one 
for  the  defendant  on  the  second  and  third  issues. 

[162]  We  are  of  opinion  that  the  view  taken  by  the  learned  judge  was  perfectly 
correct.  It  is  settled  by  the  case  of  Imray  v.  Magnay  (11  M.  &  W.  267),  that  where 
goods  seized  under  a  writ  of  fi.  fa.  founded  on  a  judgment  fraudulent  against  creditors, 
remain  in  the  sheriff's  hands,  or  are  capable  of  being  seized  by  him,  he  is  compellable 
to  sell,  or  seize  and  sell,  such  goods  under  a  subsequent  writ  founded  on  a  bona  fide 
debt ;  and  if  he  neglect  to  do  so,  having  notice  of  the  fraud  at  the  time  that  he  ought 
to  have  executed  the  writ,  or  if  he  could  then  have  discovered  it  by  reasonable  inquiries, 
he  is  responsible  for  neglecting  to  seize  and  sell  them ;  and  that  it  was  not  necessary, 
in  order  to  render  the  judgment  void  quoad  the  sheriff,  on  the  ground  of  fraud,  that 
he  himself  should  have  been  a  party  to  it.  The  only  difference  between  that  case  and 
the  present  is,  that  here  the  sheriff  himself  had  assigned  the  goods  seized  under  the 
prior  execution  to  a  supposed  bona  fide  purchaser,  innocently  and  in  ignorance  of  the 
fraud,  and  that  he  ought  not  to  invalidate  his  own  grant.  In  other  respects  the  cases 
are  the  same.  Here  there  was  sufficient  notice  of  the  fraud  to  the  sheriff,  to  oblige 
him  to  inquire  into  the  question  of  fraud  at  his  peril ;  and  there  being  an  admitted 
fraud,  the  sheriff  is  responsible.  The  circumstance  that  the  sheriff  is  therefore  obliged 
to  derogate  from  his  own  grant,  and  reseize  the  goods  in  the  hands  of  the  grantee,  in 
our  opinion  makes  no  difference,  for  the  grantee,  being  a  party  to  the  fraud,  has  no 
right  to  complain  of  the  reseizure.  It  would  have  been  otherwise  if  he  had  been  a 
bona  fide  purchaser,  for  he  would  then  have  had  a  good  title  (see  11  M.  &  W.  276). 
Therefore  there  will  be  no  rule. 

Rule  refused. 


[163]  HiGGiNS  V.  Hopkins.  December  8,  1848.— In  an  action  by  the  plaintiff,  a 
surveyor,  against  the  defendant,  one  of  the  acting  committee  of  a  projected 
railway,  it  appeared  that  prospectuses  were  issued,  and  large  sums  received  as 
deposits  upon  shares.  At  a  meeting  of  the  committee,  at  which  the  defendant 
was  present,  there  was  a  written  resolution,  that  S.  should  be  employed  to  make 
a  valuation  of  the  land  and  houses  on  the  intended  line.  S.  would  not  act,  and 
G.,  another  member  of  the  committee,  applied  to  the  plaintiff,  and  at  a  subse- 
quent meeting,  the  defendant  assented  to  the  plaintiff's  appointment.  The  fact 
having  been  communicated  by  G.  to  the  plaintiff,  he  acted  upon  it,  and  sent  in 
his  report.  The  defendant  was  afterwards  a  party  to  an  agreement  entered  into 
to  refer  the  plaintiff's  bill  to  G.  and  another  person,  for  settlement :— Held,  first, 
that  the  jury  were  properly  directed  that  the  question  was,  whether  the  plaintiff 
and  defendant  meant  to  contract  on  the  footing  of  a  personal  liability  of  the 
defendant,  either  alone  or  as  a  member  of  the  acting  committee,  or  on  the  credit 
of  the  funds. — Secondly,  that,  if  the  contract  was  conditional  to  pay  out  of  the 
funds,  it  became  absolute  on  the  receipt  of  funds,  and  therefore  it  was  not 
necessary  to  declare  specially. 

Assumpsit  for  work  and  labour  in  valuing  certain  lands  and  houses,  and  for  journies 
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and  commission,   money  paid,   and    money  due  on  an  account   stated.      Plea,   non 
assumpsit.     Upon  which  issue  was  joined. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  last  Spring  Assizes  for  the  county  of 
AVarwick,  it  appeared  that  the  action  was  brought  1)y  the  plaintiff,  a  surveyor,  to 
recover  the  sum  of  25841.  15s.  for  the  valuation  of  lands  and  houses  on  the  line  of 
a  projected  railway  called  "The  Warwick,  Eugby,  and  Worcester  Railway."  The 
defendant  was  one  of  the  managing  committee,  and  constantly  attended  their  meetings. 
Prospectuses  had  issued,  and  between  22,0001.  and  23,0001.  was  paid  into  the  bank  of 
the  Company  as  deposits  upon  shares.  At  a  meeting  of  the  committee,  at  which  the 
defendant  was  present,  a  resolution  was  passed,  that  one  Saunders  should  be  employed 
to  make  a  valuation  of  the  lands  and  houses  on  the  intended  line.  The  defendant  at 
first  opposed  Saunders's  appointment  as  unnecessary,  but  afterwards  acquiesced  in 
the  resolution.  Saunders  could  not  undertake  the  valuation,  and  one  Grant,  another 
member  of  the  committee,  applied  to  the  plaintiff;  and  at  a  subsequent  meeting  of 
the  committee  the  plaintiff  was  substituted  for  Saunders,  with  the  approval  of  every 
member  present,  amongst  whom  was  the  defendant.  Grant  told  the  plaintiff  of  his 
appointment,  and  he  afterwards  commenced  his  valuation,  and  sent  in  his  report.  At 
a  meeting  of  the  committee,  at  which  the  defendant  was  chairman,  it  was  resolved, 
[164]  that  the  settlement  of  the  plaintiff's  account  be  left  to  Graut  and  a  person  of 
the  name  of  Shaw.  The  learned  judge  told  the  jury  that  the  question  was,  whether 
the  plaintiff'  and  defendant  meant  to  contract  on  the  footing  of  the  personal  liability 
of  the  defendant,  either  alone  or  as  a  member  of  the  acting  committee,  or  on  the 
credit  of  the  funds ;  and  if  on  the  credit  of  the  funds,  that  the  defendant  was  not 
liable  in  this  form  of  action,  but  the  plaintiff'  ought  to  have  declared  specially  for  a 
misapplication  of  the  funds.     The  jury  having  found  for  the  defendant, 

Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection,  and  also  that  the  verdict  was  against  evidence.  As  to  the  first  point, 
it  was  suggested  that  the  learned  judge  had  misdirected  the  jury,  by  telling  them 
that  the  question  was,  "  whether  the  defendant  meant  to  contract  on  his  own  personal 
responsibility,"  which,  it  was  argued,  was  immaterial,  the  real  question  being,  whether 
he  induced  the  plaintiff  to  contract  with  him  on  the  footing  of  his  being  personally 
responsible ;  also,  that  the  learned  judge  was  wrong  in  telling  the  jury,  that  if  the 
plaintiff  contracted  on  the  credit  of  the  funds,  he  should  have  declared  specially. 

Whitehurst  appeared  to  shew  cause  (Dec.  7),  when  the  counsel  on  both  sides 
having  agreed  that  the  summing  up  of  the  learned  judge  was  in  the  terms  mentioned 
in  the  above  statement  of  facts,  the  Court  called  on 

Humfrey  to  support  the  rule,  who  argued,  first,  that  there  was  no  evidence  to 
warrant  the  jury  in  finding  that  the  plaintiff  contracted  on  the  credit  of  the  funds ; 
and  secondly,  that,  assuming  that  he  agreed  to  look  to  the  funds  for  payment,  he  was 
not,  under  the  circumstances,  bound  to  declare  specially ;  for,  it  appearing  that  the 
defendant  had  received  funds,  the  conditional  contract  had  become  [165]  absolute, 
and  the  debt  payable  instanter,  and  recoverable  under  the  indebitatus  count. 

Whitehurst,  contra,  argued,  that  the  case  did  not  resemble  that  of  goods  sold  on 
credit  which  had  expired,  but  the  contract  being,  that  the  plaintiff  should  be  paid  out 
of  the  funds  only,  there  was  no  implied  contract  for  payment  on  request,  but  the 
plaintiff  must  declare  specially  for  the  misappropriation  of  the  funds. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  tried  before  Lord  Chief  Justice  Wilde,  at  the  Spring 
Assizes  for  the  county  of  Warwick.  It  was  an  action  brought  by  the  plaintiff,  a 
surveyor,  to  recover  a  large  sum  from  the  defendant  for  valuations,  the  defendant 
being  one  of  the  acting  committee  of  an  intended  railway  company,  and  a  very 
constant  attendant  at  its  meetings.  Prospectuses  were  issued,  and  subscriptions  made 
for  shares,  and  deposits  received  amounting  to  22,0001.  or  23,0001.  There  was  a 
written  resolution  of  the  committee,  that  one  Saunders  should  be  employed  to  make 
a  valuation.  The  defendant  objected,  but  ultimately  acquiesced.  Saunders  would 
not  act,  and  one  Grant,  another  member  of  the  committee,  then  applied  to  the 
plaintiff'  to  take  Saunders's  place,  and  at  a  subsequent  meeting  the  defendant  assented 
to  that  appointment,  and  the  fact  of  such  appointment  being  made  was  communicated 
by  Grant  to  the  plaintiff,  who  acted  upon  it,  and  made  and  sent  in  his  surveys.  The 
defendant  afterwards  was  a  party  to  an  agreement  to  refer  the  plaintiff's  bill  to  Grant 
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aud  another  person  of  the  name  of  Shaw,  for  settlement.  The  Lord  Chief  Justice 
left  the  case  to  the  jury,  who  found  a  verdict  for  the  defendant,  and  a  rule  nisi  was 
obtained  for  a  new  trial,  on  [166]  the  ground  that  the  case  was  not  properly  presented 
to  the  jury. 

The  imputed  misdirection  was,  that  the  Lord  Chief  Justice  had  told  the  jury  that 
the  question  was,  whether  the  defendant  could  have  meant  to  pledge  his  own  personal 
credit  to  the  plaintiff  by  employing  him,  which,  it  was  said,  was  immaterial,  provided 
the  defendant  induced  the  plaintiff  to  contract  with  him  on  the  footing  of  his  being 
personally  responsible.  In  the  statement  of  the  summing  up  the  counsel  on  both 
sides  agree  ;  and  from  that  statement  the  Lord  Chief  Justice  appears  to  have  left  the 
question  to  the  jury  with  perfect  correctness  in  that  respect,  and  the  summing  up  was 
not  open  to  that  objection.  But  it  was  said  that  the  Lord  Chief  Justice  left  it  to  the 
jury,  whether  the  plaintiff  aud  defendant  meant  to  contract  on  the  footing  of  the 
personal  liability  of  the  defendant,  either  alone,  or  as  a  member  of  the  acting  com- 
mittee, or  on  the  credit  of  the  funds ;  and  that  there  was  no  evidence  which  would 
warrant  the  jury  in  finding  that  the  plaintiff  looked  to  be  paid  out  of  the  funds  only; 
that  the  employment  of  the  plaintiff  prima  facie  meant  that  he  was  to  contract  on  the 
personal  credit  of  the  employer ;  and  that  it  lay  on  the  defendant  to  shew  that  the 
plaintiff  was  informed,  or  ought  to  have  concluded,  that  he  was  not,  but  was  to  rely 
for  payment  on  the  monies  collected  by  the  committee.  Whether  any  contract  is 
made,  or  on  what  terms  it  is  made,  must  depend  on  the  circumstances  of  each  case. 
If  a  party  merely  speculates  on  the  chance  of  being  paid,  taking  the  risk,  whether 
funds  will  be  collected  and  appropriated  to  his  demand,  there  is  no  contract.  If  he 
does  work  on  the  order  of  another,  under  such  circumstances  as  that  it  must  be 
presumed,  that  he  looks  to  be  paid  as  a  matter  of  right  by  him,  then  a  contract  would 
be  implied  with  that  person, — under  most  circumstances  an  absolute  one,  under  some 
a  conditional  one, — provided  he  receives  funds  wherewith  to  pay ;  see  Thomas  v. 
[167]  Edicards  (2  M.  &  W.  2L5).  We  think  there  was  evidence  proper  to  be  laid 
before  the  jury  under  each  of  these  heads  ;  and  that  appears  to  have  been  properly 
done.  But  it  is  further  suggested,  that  the  Lord  Chief  Justice  told  the  jury,  that, 
if  the  plaintiff  looked  to  the  funds  for  payment,  the  defendant  would  not  be  liable  to 
this  action,  though  he  might  to  a  special  action  for  not  properly  applying  the  funds; 
and  it  is  contended  that  this  was  incorrect,  because,  if  the  defendant  had  received  the 
funds,  the  conditional  contract  made  by  him  to  pay  when  he  received  them  became 
absolute,  and  might  be  declared  upon,  as  every  contract  executed,  resulting  in  a  debt 
payable  instanter,  may  be  declared  upon,  in  indebitatus  assumpsit.  In  the  part  of 
the  summing  up  to  which  we  have  been  referred,  we  doubt  whether  my  Lord  Chief 
Justice  meant  to  say  that  no  action  of  indebitatus  assumpsit  for  work  and  labour  would 
lie  in  such  a  case.  If  there  was  such  a  contract  with  the  defendant,  or  with  him  and 
others,  that  he  or  they  should  pay,  if  they  had  funds  applicable  to  this  demand,  and 
they  had  received  them,  the  conditional  contract  would  have  become  absolute,  and 
this  action  could  be  maintained.  We  think  the  jury  may  have  been  misled  by  this 
part  of  the  summing  up  ;  and  therefore  we  think  it  would  be  more  satisfactory  if  the 
case  went  down  to  a  new  trial,  that  this  view  of  the  case  may  be  more  fully  presented 
to  them.  W^e  think  that  the  costs  of  the  last  trial  ought,  under  the  circumstances, 
to  abide  the  event. 

Rule  absolute. 


[168]  HoSKiXG  r.  Phillips.  December  1,  1848.— A  declaration  in  case,  for  injury 
to  the  plaintiff's  reversionary  interest,  by  pulling  down  a  messuage,  alleged  that, 
at  the  time  of  committing  the  grievance,  the  messuage  "  was  in  the  possession 
and  occupation  of  J.  C.  H.,  as  tenant  thereof  to  the  plaintiff;"  which  allegation 
was  traversed  by  plea,  and  issue  joined  thereon.  At  the  trial,  it  appeared  that 
J.  C.  H.  was  tenant  to  the  plaintiff,  but  had  given  up  possession  to  the  defendant 
shortly  before  the  act  complained  of,  without,  however,  assigning  his  interest : — 
Held,"  that  the  issue  was  properly  found  for  the  plaintiff',  the  meaning  of  the 
allegation  being  that  the  tenant  Lad  a  right  to  possession  in  point_  of  interest, 
so  that  the  plaintiff'  could  sue  as  reversioner. — The  defendant  also  justified  the 
pulling  down  the  messuage,  as  the  servant  of  a  railway  company,  under  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  8  Vict.  c.  IS,  and  alleged  that 
Ex.  Div.  X.— 26 
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the  company  gave  the  plaintiff  a  bond,  as  required  by  the  85th  section  of  that 
statute.  Issue  having  been  joined  on  that  fact,  it  appeared  that  the  bond,  instead 
of  being  conditioned  for  "  payment  to  the  party,  or  deposit  in  the  Bank  for  the 
benefit  of  the  parties  interested,"  was  conditioned  for  "payment  to  the  party, 
his  heirs,  executors,  administrators,  or  assigns,  and  for  deposit  in  the  Bank  of 
England,  or  otherwise,  foi'  the  benefit  of  the  parties  interested,  as  the  case  might 
require,  under  the  provisions  of  the  Lands  Clauses  Consolidation  Act;" — Held, 
that  the  bond  was  not  in  compliance  with  the  statute,  by  reason  of  the  introduc- 
tion of  the  words  "  or  othei'wise  ;  "  but,  semble,  it  was  not  vitiated  by  the  condition 
for  payment  to  the  plaintit).  his  heirs,  executors,  administrators,  or  assigns. — 
Held,  also,  that  the  proper  measure  of  damage  was  the  amount  by  which  the  land 
was  lessened  in  value  by  the  defendant's  wrongful  act. 

[S.  C.  18  L.  J.  Ex.  1.  Referred  to,  Morgan  v.  Eardy,  1886,  17  Q.  B.  D.  779  ;  Bust  v. 
Vidoiia  Graving  Dock  Company,  1887,  36  Ch.  D.  123;  Joyner  v.  Weeks,  [1891] 
2  Q.  B.  31.] 

Case.  The  declaration  stated,  that,  before  and  at  the  time  of  committing  the 
grievances,  &c.,  a  certain  messuage  and  premises,  situate  &c.,  were  in  the  possession 
and  occupation  of  a  certain  person,  to  wit,  one  Jane  Charlotte  Haywood,  as  tenant 
thereof  to  the  plaintit!',  the  reversion  thereof  then  and  still  belonging  to  the  plaintiff; 
yet  the  defendant,  well  knowing  the  premises,  but  contriving  to  injure  the  plaintiff  in 
her  reversionary  estate  and  interest,  while  the  messuage  and  premises  were  so  in  the 
possession  and  occupation  of  Jane  Charlotte  Haywood,  as  tenant  thereof  to  the  plaintiff, 
and  whilst  the  plaintiff  was  so  interested  therein  as  aforesaid,  to  wit,  on  &c.,  and  on 
divers  other  days  &c.,  wrongfully  and  unjustly,  and  without  the  leave  and  license, 
and  against  the  will  of  the  plaintiff,  pulled  down,  prostrated,  subverted,  and  destroyed 
the  said  messuage  and  premises,  and  dug  up,  subverted,  and  destroyed  the  foundations 
thereof,  and  then  severed  and  removed,  tore  up,  and  damaged  divers  large  quantities 
of  bricks,  &c.,  and  other  materials  of  great  value,  wherewith  the  said  messuage  and 
premises  were  constructed,  and  being  the  property  of  the  plaintiff  as  aforesaid,  and 
converted  and  disposed  thereof  to  the  defendant's  own  use  ;  by  means  whereof  the 
plaintiff'  hath  been  and  is  greatly  injured,  prejudiced,  and  aggrieved  in  her  said 
reversionary  estate  and  interest,  &c. 

[169]  The  defendant  pleaded,  (with  other  pleas),  first,  not  guilty. 
Secondly,  that,  at  the  said  times  when  &c.,  or  any  of  them,  the  said  messuage  and 
premises  were  not,  nor  was  any  part  thereof,  in  the  possession  or  occupation  of  the 
said  person  in  the  declaration  mentioned,  as  tenant  thereof  to  the  plaintiff,  nor  did 
the  revei'sion  thereof,  or  of  any  part  thereof,  belong  to  the  plaintiff  modo  et  forma,  &c. 
Fourthly,  that,  before  the  said  times  when  &c.,  the  London  and  South  AVestern 
Eailway  Company,  by  virtue  of  a  certain  act  of  Parliament,  to  wit,  "The  London  and 
South  Western  Railway  Metropolitan  Extension  Act,  1845,"  was  and  is  authorised 
and  empowered,  amongst  other  things,  to  make  an  extension  of  the  London  and  South 
Western  Railway,  to  wit,  from  &c.,  to  a  certain  point  therein  described  &c.,  in  the 
said  act  called  "  The  Lambeth  Extension,"  with  proper  works  and  conveniences  thereto 
belonging,  according  to  the  provisions  of  "The  Lands  Clauses  Consolidation  Act,  1845," 
"The  Railway  Clauses  Consolidation  Act,  1845,"  and  of  the  first-mentioned  act.  And 
by  the  first-mentioned  act  it  was  further  enacted,  that,  subject  to  the  provisions  in 
that  same  act,  and  in  the  Lands  Clauses  Consolidation  Act,  1845,  and  Railway  Clauses 
Consolidation  Act,  1S45,  contained,  it  should  be  lawful  for  the  London  and  South 
Western  Railway  Company  to  make  and  maintain  the  railway  and  works  called  "  The 
Lambeth  Extension,"  in,  upon,  through,  and  over  divers  messuages,  lands,  tenements, 
and  hereditaments,  and,  amongst  others,  in,  through,  upon,  and  over  the  said  messuage 
and  premises,  in  which,  &c.  ;  and  which  said  messuages,  lands,  tenements,  and  here- 
ditaments were  delineated  on  the  plans,  and  described  in  the  books  of  reference  in  the 
fii'St-mentioned  act  in  that  behalf  mentioned  and  referred  to,  and  include,  amongst 
others,  the  said  messuage  and  premises  in  which  &c.  ;  and  which  said  messuage  and 
premises  in  which  &C.,  were  and  are  also  specified  in  the  schedule  to  the  first-mentioned 
act  therein  also  mentioned  and  referred  to ;  and  to  enter  upon,  take,  and  [170]  use 
such  of  the  said  messuages,  lands,  tenements,  and  hereditaments,  as  should  be  necessary 
for  the  said  puipose  ;  provided,  that  the  powers  of  the  Company,  given  by  the  .said 
acts,  or  either  of  them,  for  the  compulsory  purchase  of  messuages,  lands,  tenements, 
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and  hereditaments,  for  the  purposes  of  the  said  first-mentioned  act,  should  not  be 
exercised  after  the  expiration  of  three  years  from  the  passing  of  the  said  first-mentioned 
act.  That  the  messuage  and  premises  in  which  &c.,  were,  before  and  at  the  time  of 
giving  the  notice  hereinafter  mentioned,  and  thence  hitherto  have  been,  and  still 
are,  necessary  for  the  purpose  of  making  the  said  railway  and  works,  so  authorised 
to  be  made  as  aforesaid,  and  were,  during  all  the  time  last  aforesaid,  required  hv  the 
Company  for  that  purpose  ;  and,  being  so  necessary,  and  so  required,  the  Company 
afterwards,  and  within  three  years  from  the  passing  of  the  first-mentioned  act,  and 
long  before  the  said  times  when  &c.,  or  any  of  them,  to  wit,  on  &c.,  gave  notice  to 
the  plaintiff,  amongst  other  things,  that  they,  the  said  Company,  required  to  purchase 
and  take,  and  use  the  said  messuage  and  premises  in  which  &c.,  for  the  purpose  and 
under  the  provisions  of  the  said  several  acts ;  and,  in  and  by  their  said  notice,  did 
then  demand  of  and  from  the  plaintiff  the  particulars  of  the  estate  and  interest  of 
the  plaintiff'  in  the  said  messuage  and  premises  in  which  &c.,  and  of  the  claims  made 
by  the  plaintiff' in  respect  thereof  ;  and  the  notice,  so  given  as  aforesaid,  did  then  state 
the  particulars  of  the  said  messuage  and  premises  so  required,  and  that  the  Company 
were  willing  to  treat  for  the  purchase  of  all  and  any  the  estate  and  interest  of  the 
plaintiff  therein,  and  as  to  the  compensation  to  be  made  for  the  damage  that  mi"ht  be 
sustained  by  her  by  reason  of  the  making  of  the  said  railway,  and  of  the  execution  of 
the  said  works  thereof.  That  afterwards,  and  before  the  said  times  when  &c.,  or  any 
of  them,  to  wit,  on  &c.,  the  whole  of  the  capital  or  estimated  sum  for  defraying  the 
expenses  of  the  undertaking,  had  been  and  was  subscribed,  under  contract  binding  the 
par-[171]-ties  thereto,  their  heirs,  &c.,  for  the  payment  of  the  several  sums  by  them  respec- 
tively subscribed,  as  in  and  by  the  Lands  Clauses  Consolidation  Act,  1845,  is  required  ; 
and  the  Company  were  desirous  of  entering  upon  and  using  the  said  messuage  and 
premises  in  which  &c.,  before  any  agreement  had  been  come  to,  or  award  made,  or  verdict 
given  for  the  purchase-money  or  compensation  to  be  paid  by  them,  the  said  Company, 
in  respect  of  the  said  messuage  and  premises,  in  which  &c. ;  of  all  which  premises  the 
plaintiff,  before  the  said  times  when  &c.,  or  any  of  them,  to  wit,  on  &c.,  had  notice  ; 
and  the  plaintiff,  to  wit,  then  did  not  consent  to,  but  dissented  from  the  Company  so 
entering  on  the  said  messuage  and  premises  in  which  &c.,  and  thereupon  afterwards, 
and  before  any  agreement  had  been  come  to,  or  award  made,  or  verdict  given  for  the 
purchase-money  or  compensation  to  be  paid  by  them,  the  Company,  to  the  plaintiff, 
for  or  in  respect  of  the  said  messuage  and  premises  in  which  &c.,  and  before  the  said 
times  when  &c.,  or  any  of  them,  to  wit,  on  &c.,  when  an  application  was  then  made 
in  that  behalf  by  the  said  (^ompany,  to  J.  Lockwood  and  G.  Scovell,  Esqis.,  then  being 
two  of  her  Majesty's  justices  of  the  peace  assigned  to  keep  the  peace  within  the  county 
of  Surrey,  assemljled  and  acting  together  in  and  for  the  said  county,  within  which 
county  the  said  messuage  and  premises  in  which  &c.,  were  situate,  and  not  then  being, 
or  either  of  them  being,  interested  in  the  matter  of  the  said  application,  they,  the  said 
justices,  then,  by  writing  under  their  hands,  duly  nominated  and  appointed  one 
6.  Allen,  of  &c.,  then  being  an  able  practical  surveyor,  for  determining  the  value  of 
the  interest  in  the  said  messuage  and  premises  in  which  &c.,  which  the  plaintiff  was 
entitled  to,  or  enabled  to  sell  and  convey ;  and  thereupon  aftervrards,  and  before  the 
said  times  when  &c.,  or  any  of  them,  to  wit,  on  &c.,  the  said  G.  Allen,  then  being  such 
able  practical  surveyor  as  aforesaid,  and  having,  after  such  nomination,  and  before 
entering  upon  the  duty  of  making  such  valuation  as  aforesaid,  in  the  presence  of  [172] 
the  said  G.  Scovell,  one  of  the  said  justices,  duly  made  and  subscribed  the  declaration 
in  that  behalf  required  by  the  Lands  Clauses  Consolidation  Act,  184-5,  determined  the 
value  of  the  interest  in  the  said  messuage  and  premises  in  which  &c.,  which  the  plaintiff 
was  entitled  to,  or  enabled  to  sell  and  convey,  to  be  the  sum  of  1261.,  and  then  annexed 
to  his  said  valuation  a  declaration  in  writing,  subscribed  by  him,  of  the  correctness 
thereof;  and  thereupon  the  Company  afterwards,  and  before  the  said  times  when  &c., 
or  any  of  them,  to  wit,  on  &c.,  deposited  in  the  Bank  of  England,  by  way  of  security, 
as  hereinafter  mentioned,  the  sum  of  1-261.,  being  the  sum  so  determined  to  be  the 
value  of  the  interest  in  the  said  messuage  and  premises  in  which  &c.,  which  the  plaintiff 
was  entitled  to,  or  enabled  to  sell  and  convey  as  aforesaid,  that  is,  the  said  Company 
then  paid  the  said  money  into  the  said  Bank  in  the  name  and  with  the  privity  of  the 
Accountant^General  of  the  Court  of  Chancery  in  England,  to  be  placed  to  his  account 
there,  to  the  credit  of  the  plaintiff,  subject  to  the  control  and  disposition  of  the  said 
Court ;  and  the  Company  also  afterwards,  and  before  the  said  times  when  &c.,  or  any 
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of  them,  to  wit,  on  tlie  ith  March,  1847,  the_y  the  said  Company  and  the  plaintiff  not 
having  then  differed  as  to  the  sufficiency  of  the  sureties,  parties  to  the  bond  hereinafter 
mentioned,  gave  and  delivered  to  the  plaintiff'  a  bond  under  the  common  seal  of  the 
Company,  and  under  the  hands  and  seals  of  two  sufficient  sureties,  to  wit,  one  J.  Hibbert 
and  one  M.  Uzielli,  in  conformity  with  and  in  pursuance  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  whereby  the  Company  and  the  said  J.  Hibbert  and  M.  Uzielli 
became  bound  to  the  plaintiff' in  the  penal  sum  of  1261.,  being  a  sum  equal  to  the  said 
sum  so  deposited  as  aforesaid,  conditioned  for  payment  to  the  plaintiff,  or  for  deposit 
in  the  Bank  of  England,  for  the  benefit  of  the  parties  interested  in  the  said  messuage 
and  premises  in  which  &c.,  as  the  case  might  require,  under  the  provisions  of  the  said 
last-mentioned  act,  of  all  such  purchase-money  and  compensation  as  might,  in  man- 
[173]-ner  as  in  the  same  act  provided,  be  determined  to  be  payable  by  the  Company 
in  respect  of  the  interest  of  the  plaintiff  in  the  said  messuage  and  premises  in  which 
&c.,  together  with  interest  thereon  at  the  i-ateof  51.  per  cent,  per  annum  from  the  time 
of  entering  on  the  said  messuage  and  premises  in  which  &c.,  until  such  purchase-money 
and  compensation  should  be  so  paid  or  deposited  as  last  aforesaid ;  and  thereupon 
afterwards,  and  before  any  agreement  had  been  come  to,  or  award  made,  or  verdict 
given  for  the  purchase-money  or  compensation  to  be  paid  by  the  Company  in  respect 
of  the  said  messuage  and  premises  in  which  &c.,  and  within  three  years  from  the 
passing  of  the  first-mentioned  act,  to  wit,  on  the  said  days  and  times  in  the  declaration 
mentioned,  the  defendant,  as  the  servant  and  by  the  command  of  the  Company,  entered 
upon  the  said  messuage  and  premises  in  which  &c.,  for  the  purpose  of  making,  and  did 
make  therein  and  thereupon,  certain  works,  then  being  part  of  the  said  railway  and 
works  hereinbefore  mentioned,  in  the  line  in  and  by  the  said  first-mentioned  act 
authorised,  as  it  was  lawful  for  the  defendant  to  do,  and  thereby  then  necessarilj^  and 
unavoidably  committed  the  supposed  grievances  &c.,  doing  no  unnecessary  damage : — 
quse  sunt  eadem,  &c.     Verification. 

The  plaintiff  took  issue  on  the  two  first  pleas,  and  to  the  fourth  replied,  that  the 
Company  did  not,  at  any  time  before  the  said  times  when  &e.,  or  any  of  them,  give  or 
deliver  to  the  plaintift'  a  bond  under  the  common  seal  of  the  Company,  and  under  the 
hands  and  seals  of  two  sufficient  sureties,  conditioned  for  payment  to  the  plaintiff',  or 
for  depositing  in  the  Bank  of  England,  for  the  benefit  of  the  parties  interested  in  the 
said  messuage  and  premises  in  which  &c.,  as  the  case  might  require,  under  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845,  of  all  such  purchase-money  and  compensa- 
tion as  might,  in  manner  in  the  same  act  provided,  be  determined  to  be  payable  by 
the  Company  in  respect  of  the  interest  of  the  plaintiff  [174]  in  the  said  messuage  and 
premises  in  which  &c.,  and  according  to  the  provisions  and  directions  of  the  said  act 
in  that  behalf,  modo  et  forma  ;  upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Surrey  Spring  Assizes,  1848,  it 
appeared  that  the  plaintiff  was  the  lessee  for  an  unexpired  term  of  a  house  in  the 
Westminster  Bridge-road,  which,  before  the  act  complained  of,  was  in  the  occupation 
of  Jane  Charlotte  Heywood,  as  tenant  to  the  plaintiff,  at  improved  rent.  The  defen- 
dant was  a  buyer  of  old  materials  of  houses.  In  1846,  the  South  Westei'u  Railway 
Company,  requiring  the  plaintiff"'s  house  for  the  extension  of  their  railway,  and 
being  unable  to  satisfy  her  as  to  the  amount  of  compensation,  proceeded  to  put  in 
force  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  8  Vict.  c.  18,  and  tendered 
to  the  plaintiff"  a  bond,  in  alleged  compliance  with  the  85th  section  of  that  act.  The 
condition  of  the  bond  was  as  follows,  (after  reciting  that  the  Company  required  to 
purchase  and  permanently  use  the  house  in  question,  of  which  notice  had  been  served 
on  the  plaintiff  as  the  party  claiming  to  be  interested  in  the  premises  ;  that  no  agree- 
ment had  been  come  to,  or  award  made,  or  verdict  given  for  the  purchase-money  or 
compensation  ;  that  the  Company  were  desirous,  under  and  subject  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  to  enter  upon  the  premises,  but  the  plaintiff 
refused  to  consent;  that  the  Company  had  deposited  in  the  Bank  of  England,  in  the 
name  of  the  Accountant-General  of  the  Court  of  Chancery,  as  a  deposit  by  way  of 
security  for  the  compensation  payable  to  the  plaintiff",  1 261.,  being  the  sum  which  an 
able  practical  surveyor,  appointed  by  two  justices  in  petty  sessions,  had  determined 
to  be  the  value  of  the  interest  of  the  plaintiff  in  the  premises ;  that  the  Company  and 
two  sureties  had  agreed  to  enter  into  a  bond  conditioned  as  thereinunder  expressed) : 
— "Now  the  condition  of  the  above  written  bond  or  obligation  is  such,  that,  if  the 
above  bounden  London  and  South  Western  Railway  Company,  J.  H.  and  [175]  M.  U., 
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some  or  one  of  them,  their  or  some  or  one  of  their  successors,  heirs,  executors,  or 
administrators,  shall  pay  to  the  said  Eliza  Hosking,  her  heirs,  executors,  administrators, 
or  assigns,  or  shall  deposit  in  the  Bank  of  England,  or  otherwise  for  the  benefit  of  the 
parties  interested  in  the  said  dwelling-house,  shop,  and  premises,  as  the  case  may- 
require,  under  the  provisions  contained  in  the  Lands  Clauses  Consolidation  Act,  1845, 
all  such  purchase-money  and  compensation  as  may,  in  the  manner  in  the  same  act 
provided,  be  determined  to  be  payable  by  the  said  Company  in  respect  of  the  interest 
of  the  said  Eliza  Hosking  in  the  said  dwelling-house,  shop,  and  premises,  so  about  to 
be  entered  upon  as  aforesaid,  together  with  interest  thereon  at  the  rate  of  51.  per  cent, 
per  annum  from  the  time  of  entering  on  the  said  dwelling-house,  shop,  and  premises, 
until  such  purchase-monej*  and  compensation  shall  be  so  paid  and  deposited  as  last 
aforesaid,  then  the  above-written  bond  or  obligation  to  be  void,"  &c. 

The  Company  having  arranged  with  J.  C.  Heywood  in  i-espect  of  her  interest  in 
the  premises,  she  quitted  them  in  March,  1847,  and  the  defendants,  as  the  servants 
of  the  Company,  entered  and  pulled  them  down,  and  constructed  their  railway  on  the 
land.  It  was  contended,  on  the  part  of  the  defendants,  that  the  second  issue  ought 
to  be  found  for  them,  inasmuch  as  the  premises  were  not  in  the  occupation  of 
J.  C.  Heywood  at  the  time  the  trespass  was  committed.  On  the  part  of  the  plaintiff 
it  was  contended,  that  the  bond  was  not  in  conformity  with  the  provisions  of  the 
statute.  The  learned  judge  was  of  that  opinion,  and  the  jury  found  a  verdict  for  the 
plaintiff,  damages  1701.,  leave  being  reserved  for  the  defendants  to  move  to  enter  a 
verdict  on  the  fourth  issue,  if  the  Court  should  be  of  opinion  that  the  bond  was  in 
accordance  with  the  statute.  In  answer  to  a  question  from  the  learned  judge,  the 
jury  said  that  they  assessed  the  damages,  one  half  for  the  house,  and  the  other  half 
for  the  land. 

[176]  Channell,  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the 
defendants  on  the  fourth  issue  ;  and  also  for  a  new  trial,  on  the  ground  that  the  jur^' 
were  misdirected  as  to  the  finding  on  the  second  issue ;  and  also  that  the  damages 
were  excessive,  and  assessed  on  a  wrong  principle. 

Gurney  shewed  cause  (Nov.  21).  First,  the  bond  given  by  the  Railway  Company 
to  the  plaintiff  was  not  in  conformity  with  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  8  Vict.  0.  18.  The  84th  section  of  that  statute  prohibits  the  promoters 
of  such  undertakings  from  entering,  except  by  consent  of  the  owners  and  occupiers, 
upon  any  lands  which  shall  be  required  to  be  purchased  or  permanently  used,  until 
they  shall  either  have  paid  to  every  party  having  any  interest  in  such  lands,  or 
deposited  in  the  Bank,  the  purchase-money  or  compensation  agreed  or  awarded  to  be 
paid  to  such  pai'ties  respectively  for  their  respective  interests  therein.  Then  the 
85th  section,  upon  which  the  present  question  depends,  is  in  these  words  : — "Provided 
also,  that  if  the  promoters  of  the  undertaking  shall  be  desirous  of  entering  upon  and 
using  any  such  lands,  before  an  agreement  shall  have  been  come  to,  or  an  award  made, 
or  verdict  given  for  the  purchase-money  or  compensation  to  be  paid  by  them  in 
respect  of  such  lands,  it  shall  be  lawful  for  the  promoters  of  the  undertaking  to 
deposit  in  the  Bank,  by  way  of  security,  as  hereinafter  mentioned,  either  the  amount 
of  purchase-money  or  compensation  claimed  by  any  party  interested  in  or  entitled 
to  sell  and  convey  such  lands,  and  who  shall  not  consent  to  such  entry,  or  such  a  sum 
as  shall  by  a  surveyor,  appointed  by  two  justices  in  the  manner  hereinbefore  provided 
in  the  case  of  parties  who  cannot  be  found,  be  determined  to  be  the  value  of  such 
lands,  or  of  the  interest  therein  which  such  party  is  entitled  to  or  enabled  to  sell  and 
convey ;  and  also  to  give  such  party  a  bond,  under  the  common  seal  [177]  of  the 
promoters  if  they  be  a  corporation,  or,  if  they  be  not  a  corporation,  under  the  hands 
and  seals  of  the  "said  promoters  or  any  two  of  them,  with  two  sufficient  sureties  to  be 
approved  of  by  two  justices  in  case  the  parties  differ,  in  a  penal  sum  equal  to  the  sum 
so  to  be  deposited,  conditioned  for  payment  to  such  party,  or  for  deposit  in  the  Bank 
for  the  benefit  of  the  parties  interested  in  such  lands,  as  the  case  may  require,  under 
the  provi-sions  herein  contained,  of  all  such  purchase-money  or  compensation,  as  may 
in  manner  hereinbefore  pro\ided  be  determined  to  be  payable  by  the  promoters  of  the 
undertaking  in  respect  of  the  lands  so  entered  upon,  together  with  interest  thereon 
at  the  rate  of  51.  per  cent,  per  annum,  from  the  time  of  entering  on  such  lands,  until 
such  purchase-money  or  compensation  shall  be  paid  to  such  party,  or  deposited  in  the 
Bank  for  the  benefit  of  the  parties  interested  in  such  lands,  under  the  provisions  herein 
contained  :  and  upou  such  deposit  by  way  of  security  being  made  as  aforesaid,  and 
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such  bond  being  delivered  or  tendered  to  such  non-consenting  party  as  aforesaid,  it 
shall  be  lawful  for  the  promoters  of  the  undertaking  to  enter  upon  and  use  such  lands, 
without  having  first  paid  or  deposited  the  purchase-money  or  compensation  in  other 
cases  required  to  be  paid  or  deposited  by  them  before  entei'ing  upon  any  lands  to  be 
taken  by  them  under  the  provisions  of  this  or  the  special  act."  Now  this  bond 
departs  vi'idcly  from  that  r'equired  by  the  statute.  In  the  fii'st  place,  instead  of  being 
conditioned  for  "  payment  to  the  party,  or  for  deposit  in  the  Bank  for  the  benefit 
of  the  parties  interested,"  it  enables  the  Company  to  deposit  the  money  in  the  Bank 
of  England  "or  otherwise"  for  the  benefit  of  the  parties  interested,  under  the  provi- 
sions contained  in  the  Lands  Clauses  Consolidation  Act.  If,  indeed,  the  Company, 
acting  under  the  provisions  of  the  statute,  could  pursue  no  other  course  than  pay 
to  the  party  or  deposit  the  money  in  the  Bank,  the  words  "  or  otherwise  "  might  be 
rejected  as  surplusage.  But  [178]  the  statute  prescribes  other  modes  of  payment. 
By  the  71st  section,  if  the  purchase-money  or  compensation  is  less  than  2001.,  and 
exceeds  201.,  (as  in  the  present  case),  it  may  be  paid  either  into  the  Bank  or  to  two 
trustees.  [Alderson,  B.  Or  the  money  might  be  paid  under  the  provisions  of  the 
88th  section.]  Courts  of  equity  have  construed  the  85th  section  strictly.  In  Ikivlxr 
V.  The  Norlli  Slaffm-dshire  Railway  Company  (5  Eailw.  Cas.  -tOl),  Knight  Bruce,  V.-C, 
says,  "  It  is  incumbent  upon  those  who  seek  to  avail  themselves  of  this  section  against 
a  landed  proprietor,  to  shew  satisfactorily  and  clearly  that  they  have  fulfilled  its 
conditions,  and  complied  with  its  requisitions.  If  there  is  room  for  doubt,  the  landed 
proprietor  must,  I  conceive,  have  the  benefit  of  that  doubt."  So,  in  Poynchr  v.  The 
Great  Naiihem  Railway  (2  Ph.  330),  where  the  condition  of  the  bond  was,  "on  demand 
to  pay  the  owner,  or  on  demand  to  deposit  in  the  Bank,  the  amount  of  such  purchase- 
money  when  determined,"  the  Lord  Chancellor  said,  "As  the  bond  stands,  it  gives 
the  plaintitf  the  option  of  either  receiving  the  money  or  having  it  paid  into  Court, 
whatever  the  case  may  be,  and  therefore  the  plaintiff  is  rather  a  gainer  than  a  loser 
by  the  departure  from  the  strict  form  prescribed  by  the  act ;  but  that  very  circum- 
stance strikes  me  as  the  most  serious  objection  to  the  bond,  for  the  object  of  the  act 
was  to  protect  the  interest  of  parties  under  disability,  by  having  the  money  paid  into 
the  Bank,  where  any  such  parties  were  concerned ;  whereas  this  bond  would  enable 
the  plaintiff  to  compel  payment  to  himself  in  any  event."  Another  objection  to  the 
bond  is,  that  it  is  conditioned  for  payment  to  the  party,  her  "  heirs,  executors, 
administrators,  or  assigns."  That  condition  would  be  discharged  by  payment  to  the 
executor  of  money  to  which  the  heir  was  entitled,  or,  as  in  the  case,  which  is  a  lease- 
hold interest,  by  payment  to  the  heir.  Acts  of  Parliament  of  this  descrip-[179]-tion, 
when  their  meaning  is  doubtful,  must  be  construed  most  favourable  for  the  public  : 
The  Stockton  and  Darlington  Railway  Comvany  v.  Barrett  (3  Man.  &  G.  956  ;  in  error, 
11  CI.  &  F.  590). 

Then  as  to  the  second  plea.  It  was  only  necessary  to  prove  an  existing  tenancy, 
with  a  reversion  in  the  plaintifT.  Although  Jane  Charlotte  Haywood  left  the  premises 
when  they  were  about  to  be  pulled  down,  her  legal  interest  in  them  did  not  cease. 
In  Bull  v.  Sihhs  (8  T.  R.  327)  it  was  held,  that  if  A.  agree  to  let  lands  to  B.,  who 
permits  C.  to  occupy  them,  A.  may  recover  the  rent  in  an  action  against  B.  for  use 
and  occupation.  With  respect  to  the  damages,  the  plaintiff  is  entitled  to  recover  the 
sum  which  it  would  cost  to  restore  the  premises  to  their  original  state. 

Badeley,  who  appeared  to  argue  on  the  same  side,  was  not  called  upon. 

Channell,  Serjt.,  and  Bovill,  in  support  of  the  rule.  This  bond  is  in  compliance 
with  the  act  of  Parliament,  which  gives  no  particular  form.  The  words  in  the  con- 
dition, "as  the  case  may  require,  under  the  provisions  contained  in  the  Lands  Clauses 
Consolidation  Act,"  must  be  read  as  governing  the  whole  sentence,  so  that  there  could 
be  no  performance,  unless  it  were  such  as  the  case  required  under  that  act.  The 
Company  could  not  plead  payment  to  the  heir  when  the  beneficial  interest  vested  in 
the  executor,  for  that  would  not  be  a  payment  under  the  provisions  of  the  act. 
Therefore  the  words  "heirs,  executors,  administrators,  and  assigns,"  cannot  prejudice, 
and  are  mere  surplusage.  The  words  "or  otherwise"  are  equally  governed  by  the 
concluding  part  of  the  sentence.  A  deposit  in  a  joint-stock  bank  would  not  satisfy 
the  condition  of  the  bond,  for  it  would  not  be  a  deposit  in  the  manner  provided  for 
hy  the  statute.  Nor  could  the  money,  in  this  [180]  particular  case,  be  paid  into  the 
Bank  under  the  69th  section,  or  to  trustees  under  the  7 1st  section,  for  those  sections 
apply  only  to  parties  having  limited  interests,  or  under  disability.     It  is  advisable  to 


SEX.  181.  HOSKING    V.  PHILLIPS  807 

frame  the  condition  in  this  way,  for  the  obligors  cannot  know  what  interest  the  party 
has  in  the  premises.  [Parke,  B.  That  argument  would  go  the  length  of  saying,  that 
it  would  be  sufficient  if  the  condition  was  simply  to  deposit  the  money  according  to 
the  pro\  isions  of  the  act  of  Parliament.] 

Then,  as  to  the  second  issue,  the  plaintiff  has  chosen  to  allege  that  the  premises 
were  in  the  occupation  of  her  tenant;  and  that  allegation,  being  traversed,  must  be 
proved  as  stated.  It  is  like  the  case  where  a  party,  instead  of  stating  a  seisin  in  fee, 
alleges  some  less  estate.  Voidcs  v.  Miller  (3  Taunt.  137)  decided,  that  an  averment, 
that  the  plaintiff's  close  at  the  time  of  the  injury  was  and  still  is  in  the  occupation  of 
J.  V.  and  H.  V.,  is  sufficiently  proved,  if  at  the  time  of  the  injury  it  was  in  their 
occupation,  though  the  tenant  be  since  changed  before  action  brought.  Here,  however, 
the  messuage  was  not  in  the  possession  of  J.  C.  Haywood  at  the  time  of  the  injury  ; 
she  had  previously  given  it  up  to  the  Company.  [Parke,  B.  The  question  is,  whether 
the  allegation  means  a  legal  possession  or  an  actual  possession.]  With  respect  to  the 
assessment  of  damage,  the  jury  are  clearly  wrong  in  estimating  the  value  of  the 
plaintiff's  interest  in  both  the  land  and  building,  for  the  Company  will  still  have  to 
purchase  the  land.  In  Jone^i  v.  Gooday  (8  M.  &  W.  146)  it  was  held,  that,  in  an  action 
of  trespass  for  cutting  into  a  close  and  carrying  away  the  soil,  the  proper  measure  of 
damage  is  the  value  to  the  plaintitf  of  the  land  removed,  not  the  expense  of  restoring 
it  to  its  original  condition. 

Parke,"B.  With  respect  to  the  form  of  the  bond,  we  [181]  are  all  of  opinion  that 
it  is  not  in  compliance  with  the  act  of  Parliament.  If  the  only  objection  had  been, 
that,  instead  of  being  conditioned  for  payment  to  the  plaintiff  simply,  it  introduces 
the  words  "  heirs,  executors,  administrators,  and  assigns,"  I  should  have  doubted 
whether  it  was  bad  on  that  account,  for  it  is  in  effect  implied  from  the  nature  of  the 
bond,  that,  if  the  plaintiff'  dies,  payment  shall  be  made  to  the  party  entitled  to  her 
estate  ;  that  is,  if  freehold  to  her  heirs,  if  leasehold  to  her  executors.  Then,  with 
regard  to  the  other  objection,  I  think  that  the  words  "  or  otherwise  "  are  not  authorised 
by  the  act  of  Parliament.  The  words  of  the  act  are  plain.  The  bond  is  to  be  con- 
ditioned "  for  payment  to  the  party,  or  deposit  in  the  Bank  for  the  benefit  of  the 
parties  interested,"  and  no  more.  That  is  required  before  the  Company  are  authorised 
to  enter  upon  the  land,  and  difficulty  arises  from  introducing  equivalents.  I  conceive 
that  a  great  difficulty  might  be  imposed  on  a  plaintiff',  in  the  event  of  his  being  obliged 
to  sue  on  a  bond  conditioned  for  payment  in  any  other  way  than  that  provided  by  the 
act  of  Parliament.  The  8.5th  clause  requires  only  two  modes,  either  payment  to  the 
party  himself,  or  deposit  in  the  Bank  of  England.  There  is  no  doubt  about  the  proper 
form,  and  these  companies  would  exercise  a  wise  discretion,  if  in  future  they  would 
confine  themselves  to  the  terms  of  the  act. 

Then,  as  to  the  second  objection,  the  meaning  of  the  averment  in  the  declaration 
is,  not  that  the  land  was  in  the  actual  possession  of  the  tenant,  but  that  the  tenant 
had  a  right  to  the  possession  in  point  of  interest,  so  that  the  plaintiff'  could  sue  as 
reversioner;  and  that  is  proved,  for  the  interest  of  the  tenant  continued,  although  by 
arrangement  the  Company  were  permitted  to  enter  on  the  possession.  No  assignment 
was  ever  made  to  the  Company,  therefore  the  interest  continued  in  her ;  and  a  rever- 
sioner need  not  prove  such  an  actual  possession  as  would  main-[182]-tain  trespass. 
The  case  of  Vowles  v.  Miller  is  entirely  diS'erent;  there  the  question  was,  whether  the 
plaintiff'  was  entitled  to  recover  under  the  allegation  that  the  premises  were  at  the 
time  of  the  injury  in  the  occupation  of  two  tenants,  and  it  appeared  that  they  had 
ceased  to  occupy  before  action  brought ;  and  the  Court  properly  said  that  was 
immaterial,  as  the  premises  were  in  possession  of  the  tenants  at  the  tnne  of  the 
injury. 

With  regard  to  the  question  of  damages,  we  will  take  time  to  consider. 

Aldersox,  B.,  concurred. (a) 

Cur.  adv.  vult. 

Parke,  B.,  now  said— In  this  case  the  only  question  which  remained  was  as  to 
the  proper  amount  of  damages  to  the  plaintiff's  reversion  in  the  premises.  It  is 
doubtful  upon  what  principle^he  jury  calculated  the  damages  ;  but  the  proper  measure 
is,  by  how  much  less  the  premises  would  sell  in  consequence  of  the  wrongful  act  ot 
the  defendant.     It  is  quite  clear  that  the  jury  did  not  go  upon  the  right  principle,  as, 

(a)  Pollock,  C.  B.,  and  Rolfe,  B.,  had  left  the  Court. 
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in  the  estimation  they  made,  they  gave  one  half  for  the  land,  and  the  other  half  for 
the  house.  Now  the  land  itself  was  not  injured.  The  reversion  is  rendered  less 
valuable,  because,  instead  of  the  house  and  land,  the  plaintiff  had  the  land  alone 
without  the  house ;  and  the  jury  should  only  have  considered  how  much  less  the  land 
was  worth  in  consequence  of  the  defendant's  wrongful  act.  In  the  course  of  the 
argument  we  gave  our  opinion  upon  the  other  points  in  the  case.  The  rule  for  a  new 
trial  must  therefore  be  made  absolute. 
Kule  absolute. 

[183]  CoOLE  V.  Braham.  Dec.  5,  1848. — On  an  interpleader  issue  to  try  the  right 
to  certain  goods  claimed  by  the  plaintifif  under  an  assignment  to  secure  a  debt 
alleged  to  be  due  to  him,  the  admissions  of  the  assignor  before  the  date  of  the 
assignment,  that  he  was  indebted,  are  not  receivable  in  evidence  for  the  plaintiff. 

[S.  C.  18  L.  J.  Ex.  105.] 

This  was  an  interpleader  issue,  to  try  whether  certain  goods  were,  at  the  time  of 
the  delivery  of  a  writ  of  fi.  fa.  to  the  sheriff,  the  property  of  the  plaintiff,  the  claimant, 
or  of  the  defendant,  the  execution  creditor. 

At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  Sittings  in  last  Michaelmas  Term, 
it  appeared  that  the  defendant,  having  bi'ought  an  action  against  W.  Coole,  the 
younger,  the  son  of  the  plaintiff,  signed  judgment,  and  issued  execution  for  the  sum 
of  191.  18s.  6d.  Upon  the  levy  being  made  on  the  son's  goods,  the  now  plaintiff  claimed 
them  under  an  assignment  by  way  of  mortgage,  executed  in  1840,  as  a  security  for 
advances  alleged  to  have  been  previously  made  by  him  to  his  son.  The  main  question 
was,  whether  these  advances  were  fictitious ;  and  in  order  to  prove  that  they  were 
bona  fide  made,  the  plaintift"  called  another  son,  and  proposed  to  ask  him,  whether  he 
had  not,  prior  to  1840,  heard  his  brother  (W.  Coole,  the  debtor)  say,  that  his  father 
had  advanced  hira  money.  This  question  was  objected  to,  on  the  part  of  the  defendant, 
and  disallowed  by  the  learned  judge. 

The  jury  having  found  a  verdict  for  the  defendant, 

Crowder  (Nov.  18)  moved  for  a  new  trial,  on  the  ground  of  the  improper  rejection 
of  this  evidence.  The  statement  was  made  by  the  debtor  at  a  time  when  the  admis- 
sion could  have  no  reference  to  the  present  transaction.  The  case  resembles  that  of 
an  action  by  the  assignees  of  a  bankrupt,  in  which  admissions  made  by  the  bankrupt, 
before  his  bankruptcy,  are  evidence  of  the  petitioning  creditor's  debt ;  or  that  of  an 
action  against  the  sherifl  for  an  escape  or  false  return,  in  which  an  admission  by  the 
defendant  in  the  former  action,  as  to  his  liability,  is  evidence  against  the  sheriff : 
JFilliams  v.  Brkhjes  (2  Stark.  N.  P.  42),  Kemptaud  v.  [184]  Macaulci/  (Peake,  95).  But 
for  the  interpleader  rule,  the  action  in  this  case  would  have  been  against  the  sheriff. 
The  principle  is,  that  the  statement  of  a  party  who  admits  himself  to  be  a  debtor  is 
admissible,  because  it  is  made  against  his  own  interest.  In  an  action  by  the  present 
plaintiff  against  his  son  to  recover  the  money  advanced,  the  statement  of  the  latter 
would  be  clearly  admissible  to  prove  the  existence  of  a  debt ;  then  why  may  not  the 
fact  be  proved  by  similar  evidence  upon  an  interpleader  issue?  Another  giound  is, 
that  the  execution  creditor  claims  under  the  son,  and  therefore  his  declarations  are 
admissible  against  the  former.  [He  also  referred  to  irood  v.  Dixie  (7  Q.  B.  892), 
Holbini  v.  Anderson  (5  T.  R.  235).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  in  this  case  was,  whether  my  brother  Piatt  was  right  in 
rejecting  the  evidence  of  a  declaration  made  by  the  son  of  the  plaintiff,  under  whom 
the  plaintiff  claimed  by  assignment  to  secure  a  debt  alleged  to  be  due  from  him. 

The  plaintiff  proved  the  assignment,  and  also  called  his  son  to  prove  the  debt  due. 
He  then  offered  in  evidence  a  declaration  of  the  son  made  before  the  date  of  the 
assignment,  admitting  that  he  was  so  indebted.  The  evidence  was  objected  to,  and 
my  brother  Piatt  refused  to  receive  it.     We  think  he  was  right. 

It  could  not  be  received,  simply  because  it  tended  to  prove  the  veracity  of  the 
witness,  by  shewing  that,  at  other  times,  he  said  the  same  thing,  which  he  had  on  the 
trial  sworn  to  be  true. 

But  it  was  said  that  it  was  admissible,  on  the  same  ground  that  admissions  made 
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by  a  bankrupt  before  his  bankruptcy  are  evidence  of  the  petitioning  creditor's  debt  in 
an  action  by  assignees,  in  which  they  have  the  bank-[185]-ruptey  to  prove,  or  in  an 
action  against  the  sherifi"  for  the  escape  of  a  debtor,  where  the  plaintiff  has  the  debt 
to  prove.  These  two  cases,  as  also  that  in  which  a  defendant,  who  pleads  in  abate- 
menr  the  nonjoinder  of  a  co-debtor,  may  prove  that  fact  by  the  declarations  of  the 
co-debtor,  have  been  allowed  as  exceptions  to  the  general"  rule  :  Jarreit  v.  Leonard 
(2  M.  &  Sel.  ie-D),  Rogers  v.  Jones  (7  B.  &  C.  86),  Clay  v.  Lungdow  (Moo.  &  M.  4.5)  : 
— the  last  on  the  plain  principle,  that  the  defendant  was  only  bound  to  make  out  a 
case  for  the  plaintiff  against  the  co-debtor,  not  to  prove  the  allegation  in  the  same 
way  as  an  ordinary  averment  of  fact ;  and  the  others,  perhaps,  have  proceeded  upon 
the  principle,  that  the  sheriff  is  put  in  the  place  of  the  debtor  as  to  the  creditor  suing 
him  for  a  breach  of  duty  ;  and  that  the  assignees  of  a  bankrupt  have  only  to  prove 
their  title  as  against  the  bankrupt.  This  relaxation,  however,  of  the  strict  rules  of 
evidence  has  never  been  held  to  extend  to  the  proof  of  the  trading  or  act  of  bank- 
ruptcy, by  the  mere  admission  of  the  bankrupt.  The  above-mentioned  cases  are 
exceptions,  and  ought  not  to  be  extended. 

It  was,  however,  suggested,  that  the  admission  of  the  son  might  be  received  as 
evidence  against  the  defendant,  the  execution  creditor,  as  a  person  claiming  under 
him:  hat  v.  Finch  (1  Taunt.  141).  Where  an  assignor  of  an  estate  or  chattel  has 
qualified  his  own  title  by  admissions  before  the  assignment,  the  assignee  may  be 
considered  as  taking  the  title  so  qualified,  and  the  admission  may  be  used  as  evidence 
against  all  persons  claiming  that  title  (Taylor  on  Evidence,  sects.  561,  .563);  and 
probably  an  execution  creditor,  though  in  one  sense  he  claims  against  the  debtor,  yet, 
in  truth,  may  be  considered  as  claiming  under  him,  for  he  can  take  only  such  title  as 
the  debtor  had  :  Frosser  v.  Gwillim  (1  C.  &  K.  95).  Admit-[186]-ting  this  view  to  be 
correct,  it  does  not  apply  to  such  admissions  as  that  offered  in  evidence  in  this  case, 
which  do  not  qualify  or  affect  the  title  of  the  assignor  to  the  chattel  assigned. 

Rule  refused. 


Graham  and  Others,  Assignees  of  Leman  &  Bryan,  Bankrupts  v.  Allsopp. 
Dec.  8,  1848. — In  1840,  A.  being  lessee  of  a  warehouse  and  cellar  under  a  demise 
from  B.,  and  also  lessee  under  C.  of  other  adjoining  property,  comprising  inter 
alia  a  vault,  D.  became  tenant  from  year  to  year  to  A.  of  the  warehouse,  and 
cellar,  and  vault,  at  an  annual  rent  of  1851.,  made  up  of  1401.  for  the  warehouse 
and  cellar,  and  451.  for  the  vault.  On  the  27th  of  October,  1845,  A.  became 
bankrupt,  921.  10s.  being  at  that  time  due  as  rent  from  D.  to  the  bankrupt.  The 
assignees,  upon  being  appointed,  elected  to  take  the  property  held  under  B. ; 
and  on  the  26th  of  February,  1846,  elected  not  to  take  the  property  held  under 
C.  At  Christmas,  1845,  rent  to  the  amount  of  1141.  7s.  6d.  became  due  from 
A.  to  C,  for  which  amount,  on  the  19th  of  February,  1846,  C.  distrained  upon 
the  goods  in  the  vault  held  by  D.,  who,  to  relieve  himself  of  that  distress,  paid 
that  sum  to  C.  An  action  having  subsequently  been  brought  by  the  assignees 
of  A.  against  D.  to  recover  the  above  sum  of  921.  10s.  and  351.  for  a  quarter's  rent 
due  at  Christmas  for  the  warehouse  and  cellar : — Held,  that  D.  was  not  entitled 
to  set  off  the  sum  so  paid  by  him  to  C.  Held,  also,  that  the  plaintiffs  could  well 
sue  for  the  quarter's  rent  due  since  the  bankruptcy  in  their  representative 
character  as  assignees. 

[S.  C.  18  L.  J.  Ex.  85.     Followed,  Jmies  v.  .Morris,  1849,  p.  742,  post.] 

Debt.  The  first  count  of  the  declaration  was  for  the  use  and  occupation  of  certain 
vaults,  cellars,  and  premises,  with  the  appurtenances,  by  the  said  Leman  &  Bryan, 
before  they  became  bankrupts,  let  to  the  defendant  and  one  Charles  Allsopp,  (since 
deceased),"to  wit,  on  &c.,  and  by  the  defendant  and  the  said  C.  Allsopp,  at  the  request 
of  the  defendant  and  the  said  C.  Allsopp,  and  by  the  sufferance  and  permission  of  the 
said  Leman  &  Bryan,  until  they  became  bankrupts,  and  of  the  plaintiffs,  as  assignees 
as  aforesaid,  since,  for  a  long  time  before  then  elapsed,  held,  &c.  The  second  count 
was  for  the  use  of  the  premises  before  the  bankruptcy.  The  last  count  was  for  money 
due  on  an  account  stated  with  the  plaintiffs  as  assignees. 

The  defendant  pleaded  to  the  first  count,  payment  of  241.  7s.  6d.  into  Court,  and  as 

Ex.  Div.  X.— 26* 
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to  the  residue  of  the  causes  of  action  in  that  count  mentioned,  never  indebted.  The 
plaintiffs  replied  by  taking  the  sura  out  of  Court  in  satisfaction  of  the  causes  of  action 
to  which  it  was  pleaded,  [187]  and  joined  issue  upon  the  second  plea.  The  defendant 
pleaded,  thirdl\f,  in  substance  as  follows  : — As  to  101.  12s.  6d.,  parcel  of  the  residue  of 
the  debt  in  the  first  count,  that  the  demise  of  Leman  &  Bryan  comprised  not  only 
the  said  vaults,  cellars,  and  premises,  with  the  appurtenances,  but  also  a  certain  other 
vault,  cellar,  and  premises  ;  and  that  the  defendant,  during  all  the  time  when  &c.,  had 
occupied  both  sets  of  premises,  by  virtue  of  the  said  demise,  at  one  certain  3'early  rent 
of  1851.,  payable  quarterly  with  respect  to  both;  and  that  lieman  &  Biyan,  at  the 
time  of  the  demise  in  the  first  count  mentioned,  and  from  thence  until  and  at  the  time 
of  the  bankruptcy,  were  possessed  of  a  certain  term  in  the  other  vault,  cellar,  and 
premises,  under  a  demise  of  the  21st  of  June,  1841,  with  certain  other  premises,  made 
to  them  by  one  William  Stephenson  Scholey  for  a  term  of  twenty-eight  years  and  a 
quarter  (less  seven  daj's),  from  the  24th  of  June,  1841,  which  term  continued  to 
subsist  till  the  accruing  of  the  debt  in  the  first  count  and  the  payment  hereinafter 
mentioned  ;  and  that  the  said  W.  S.  Scholey,  on  the  24th  of  June,  1841,  let  the  other 
vault,  cellar,  and  premises,  together  with  certain  other  premises,  to  Leman  &  Bryan 
for  the  said  term,  subject  to  the  yearly  rent  of  1-521.  10s.,  payable  quarterly  to  the 
said  W.  S.  Scholey ;  by  virtue  whereof  the  said  other  vault,  cellar,  and  premises  so 
jointly  demised  by  Leman  &  Bryan  as  aforesaid,  with  the  said  vault,  cellar,  and 
premises  in  the  first  count  mentioned,  were  held  by  the  defendant  until  the  payment 
thereinafter  mentioned,  subject  and  liable  to  the  rent  as  it  became  due  to  the  said 
W.  S.  Scholey.  The  plea  then  alleged,  that,  before  the  commencement  of  the  suit, 
and  whilst  the  defendant  held  the  premises  in  the  first  count  mentioned,  together 
with  the  other  premises,  and  after  the  bankruptcy,  to  wit,  on  the  25th  of  December, 
1845,  there  was  due  to  Scholey,  in  respect  of  rent  for  the  premises  so  demised  by  him, 
including  the  other  premises  so  demised  by  Leman  &  Bryan  to  and  so  [188]  held 
jointly  by  the  defendant,  1141.  7s.  6d.,  for  three  quarters  rent,  whereof  two  had 
accrued  due  before  the  bankruptcy  and  one  after;  and  that  the  defendant,  on  the  1st 
of  March,  1846,  in  order  to  prevent  certain  goods  on  the  premises  from  being  dis- 
trained for  the  rent  due  to  Scholey,  paid  him  the  sum  of  1 141.  7s.  6d.,  which  exceeded 
the  sum  of  101.  12s.  6d. ;  and  that  the  defendant  had  not  been  repaid,  which  sum  he 
ofiered  to  set  off  against  the  plaintifl's'  claim.     Verification. 

The  defendant  pleaded,  fourthly,  as  to  921.  10s.,  parcel  of  the  debt  in  the  second 
count  mentioned,  that  Leman  &  Bryan  were  tenants  of  a  certain  portion  of  the 
premises  to  Scholey,  under  a  demise  from  him  of  the  21st  of  June,  1841,  of  those 
premises  jointly  with  certain  others,  for  twenty-eight  years  and  a  quarter  (less  seven 
days),  from  the  24th  of  June,  1841,  at  a  rent  of  1521.  IDs.,  payable  quarterly,  which 
said  term  subsisted  till  the  making  of  the  payment  therein  mentioned ;  and  that  by 
virtue  thereof  the  premises  in  the  second  count  mentioned  were  held  by  the  defendant, 
subject  to  the  payment  of  the  rent  to  Scholey  ;  that  the  defendant  held  the  premises 
in  the  second  count  mentioned  under  a  demise  to  Leman  &  Bryan,  of  the  1st  of 
January,  1843,  for  a  year  then  next  ensuing,  and  so  from  year  to  year  as  long  as  they 
so  should  please.  The  plea  then  alleged,  that,  before  the  commencement  of  the  suit, 
and  while  the  defendant  continued  tenant  of  the  premises  in  the  second  count 
mentioned,  on  the  25th  of  December,  1845,  1 141.  7s.  6d.  became  due  to  Scholey  for  three 
quarters  of  a  year's  rent,  two  of  which  accrued  before  the  bankruptcy  and  the  other 
afterwards,  for  Scholey 's  premises,  held  jointly  with  the  other  premises ;  and  that 
the  defendant  paid  Scholey  the  sum  of  1141.  7s.  6d.  to  prevent  his  goods  from  being 
distrained  &c.  (as  in  the  third  plea).  Verification.  The  defendant  pleaded,  fifthly, 
except  as  to  211.  7s.  6d.,  a  set-off. 

Special  demurrer  to  the  third  and  fourth  pleas,  assigning  [189]  for  causes  to  the 
third  plea,  that  it  was  an  argumentative  denial  of  the  "causes  of  action  in  the  first 
count ;  that,  if  it  was  intended  to  state  that  the  plaintiffs  were  entitled  to  only  a  portion 
of  the  premises,  it  did  not  shew  how  the  defendant  was  tenant  to  the  plaintiffs  of  the 
premises  mentioned  in  the  plea ;  that  it  was  an  informal  plea  of  set-off ;  and  that  it 
did  not  appear  that  the  reversion  of  that  portion  of  the  premises  mentioned  in  the 
plea  ever  came  to  the  plaintiffs,  or  that  they  or  the  bankrupt's  estate  was  ever  liable 
to  the  payment.  The  causes  of  demurrer  to  the  foui-th  plea  were,  that  it  was  an 
informal  plea  of  set-off  or  mutual  credit,  and  also  that  it  did  not  appear  by  the  jilea 
that   the  revei'sinii   in    that  part  of  the   premises  alleged  to  have  been  demised  by 
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Scholey,  iior  of  any  pail  of  the  premises  in  the  second  count  mentioned,  came  to  the 
plaintiffs,  nor  that  they  or  the  estate  of  the  bankrupts  were  ever  liable  for  the  sum  so 
paid.  Joinder  in  demurrer.  The  defendant's  points  were,  that  there  was  a  misjoinder 
in  the  declaration,  the  first  count  being  for  a  cause  of  action  accruing  to  the  plaintiffs 
in  their  own  right,  which  does  not  pass  to  them  as  assignees,  although  they  mav  be 
trustees  for  the  creditois  ;  the  second  count  being  for  a  cause  of  action  vested  in'  the 
plaintiffs  as  assignees.  That  the  assignees,  by  taking  the  property,  became  personally 
responsible  for  the  rent  and  covenants,  and  not  as  assignees  only. 

To  the  last  plea  the  plaintiffs  replied  nil  debent,  on  which  issue  was  joined. 

The  following  case  was  stated  by  virtue  of  an  order  of  Alderson,  B.,  of  the  6th  of 
May,  ly-lT,  for  the  opinion  of  this  Court,  of  which  the  foregoing  pleadings  were  to  be 
taken  as  a  part. 

In  the  month  of  February,  1839,  a  lease  was  granted  by  the  Skinners'  Company 
to  Leman  &  Bryan,  the  bankrupts,  and  one  Henry  Moss,  of  a  certain  wharf  and 
premises,  for  a  term  of  twenty -eight  years  from  the  SDth  of  September,  18.38.  Messrs. 
Moss,  Leman,  &  Bryan  were  then  also  tenants  to  William  Stephenson  Scholey,  from 
[190]  year  to  year,  of  a  certain  warehouse  adjoining  the  aforesaid  wharf  and  premises. 
By  an  agreement,  bearing  date  the  24th  of  March,  1840,  and  made  between  the  said 
Messrs.  Moss,  Leman,  &  Bryan,  of  the  one  part,  and  Charles  Allsopp  (since  deceased), 
and  Henry  Allsopp,  the  defendant,  of  the  other  part,  the  said  Messrs.  Moss,  Leman, 
&  Bryan  agreed  with  the  said  Charles  Allsopp  and  the  defendant,  that  they,  the  said 
Messrs.  Moss,  Leman,  &  Bryan,  would,  by  indenture  under  their  hands  and  seals, 
demise  and  let  unto  the  said  Charles  Allsopp  and  the  defendant,  their  executors, 
administrators,  and  assigns,  first,  a  certain  warehouse,  cellai',  and  premises  (being  part 
of  the  said  messuage,  warehouse,  and  premises  held  by  the  said  Moss,  Leman,  &  Bryan 
for  the  said  term  of  twenty-eight  years,  under  the  lease  thereof  granted  to  them  by 
the  Skinners'  Company  as  aforesaid) ;  and  secondly,  a  certain  vault  or  cellar  and 
premises  adjoining  (being  part  of  the  said  premises  so  held  by  them  as  tenants  from 
year  to  year  of  the  said  William  Stephenson  Scholey),  to  hold  the  premises  first 
thereinbefore  described  unto  the  said  Charles  Allsopp  and  the  defendant,  their 
executors,  administrators,  and  assigns,  for  the  term  of  twenty-one  years  from  the  25th 
day  of  March  then  instant,  and  to  hold  the  said  premises  secondly  thereinbefore 
described  unto  the  said  Charles  Allsopp  and  the  defendant,  their  executors,  adminis- 
trators, and  assigns,  from  the  said  2.5th  day  of  March  for  one  year,  yielding  and  paying 
during  the  first  year  of  the  said  term  the  yearly  rent  of  1 851.,  and  yielding  and  paying 
during  the  remainder  of  the  said  term  of  twenty-one  years  the  yearly  rent  of  1401., 
such  several  rents  to  be  payable  by  equal  quarterly  payments  on  the  four  usual  days 
of  payment  of  rent  in  the  year,  with  a  proviso  for  the  determination  of  such  lease  at 
the  expiration  of  the  first  seven  or  fourteen  years  of  the  said  term  by  the  said  Charles 
Allsopp  and  the  defendant ;  and  it  was  thereby  expressly  agreed  between  the  said 
parties  thereto,  that  such  agreement  should  not  in  any  way  be  construed  to  operate 
as  a  present  demise  of  the  said  pre-[191]-mises,  but  merely  as  an  agreement  on  the 
part  of  the  said  Moss,  Leman,  &  Bryan  to  demise  the  .said  premises  when  required  by 
the  said  Charles  Allsopp  and  the  defendant,  their  executors,  administrators,  and 
assigns,  so  to  do ;  and  it  was  thereby  further  agreed  and  declared,  that,  in  case  the 
said  Moss,  Leman,  &  Bryan  should  within  the  space  of  two  calendar  months  procure 
a  lease  of  the  said  premises  secondly  described  in  the  said  agreement  from  the  superior 
landlord  thereof,  for  a  sufficient  term  to  enable  them  to  demise  the  said  last-mentioned 
premises  for  the  remainder  of  the  said  term  of  twenty-one  years,  then  that  the  said 
indenture  of  lease,  to  be  granted  in  pursuance  of  the  said  agreement,  should  demise 
the  whole  of  the  said  premises  thereby  agreed  to  be  demised  for  the  entire  term  of 
twenty-one  years,  to  be  computed  as  in  the  said  agreement  mentioned  ;  and  that  the 
said  rent  of  iSol.  should  in  that  case  be  reserved  and  made  payable  during  the  whole 
of  the  said  term.     The  above-stated  agreement  was  executed  by  the  parties. 

On  the  21st  day  of  June,  1841,  being  after  the  expiration  of  the  space  of  two 
months  in  the  agi'eemeut  mentioned,  Moss,  Leman,  &  Bryan  procured  a  lease  from 
the  s.iid  William  Stephenson  Scholey  of  the  premises  of  which  they  had  so  been  yearly 
tenants,  and  part  of  which  are  those  secondly  described  in  the  above-stated  agreement, 
for  the  term  of  twenty-eight  years  and  a  quarter  (wanting  seven  days),  to  be  computed 
from  Midsummer-day  then  next.  The  said  Charles  Allsopp  and  the  defendant,  on  or 
about  the  24th  day  of  March,  1840,  entered  on  all  the  premises  agreed  to  be  demised 


812  GRAHAM    V.  ALLSOPP  3  EX.  192. 

to  them,  and  occupied  them  up  to  the  decease  of  the  said  Charles  Allsopp,  which 
took  place  in  October,  1844,  since  which  time  the  defendant  has  continued  to  occupy 
alone  all  the  premises  comprised  in  the  said  agreement.  The  said  Charles  Allsopp 
and  the  defendant  paid  annually  18.51.  by  equal  quarterly  payments  on  the  usual  days 
of  payment,  up  to  and  [192]  on  Lady-day,  1845.  On  the  21st  of  October,  1843, 
Moss,  by  indenture  released,  for  valuable  consideration,  to  Leman  &  Bryan,  all  his 
interest  in  the  before-mentioned  premises.  On  the  27th  of  October,  1845,  Leman 
&  Bryan  became  bankrupts,  and  the  plaintiffs  were  appointed  their  assignees  ;  and 
there  was  then  due  and  owing  from  the  defendant  half  a  year's  rent  for  the  occupation 
of  the  premises  comprised  in  the  agreement  up  to  Michaelmas,  1845,  for  the  two 
quarters  ending  on  that  day.  The  plaintiffs,  as  assignees,  accepted  and  took  to  the 
premises  fiist  described  in  the  said  agreement;  but  on  the  20th  of  February,  1846, 
they  elected  not  to  take  the  premises  demised  by  the  said  William  Stephenson 
tScholey,  of  which  the  defendant,  in  the  same  month  of  February,  had  notice.  On  or 
about  the  6th  day  of  January,  1846,  the  plaintitl's  sold  by  auction,  and  on  or  about 
the  28th  day  of  February,  1846,  they  duly  assigned  and  parted  with  all  their  interest 
in  the  said  first-mentioned  premises  to  William  Chaplin  and  others.  At  Christmas, 
1845,  there  was  due  to  the  said  William  Stephenson  Scholey,  in  respect  of  the 
premises  demised  by  him  to  Moss,  Leman,  &  Biyan,  the  sum  of  1141.  7s.  6d.,  being 
the  amount  of  thiee  quarters'  rent  accruing  on  that  day  and  the  previous  Midsummer 
and  Michaelmas  ;  and  he  accordingly,  on  or  about  the  19th  day  of  February,  1846, 
before  the  plaintiffs  had  so  assigned  as  aforesaid,  distrained  for  the  same  on  that  part 
of  the  premises  demised  by  him,  which  had  been  agreed  to  be  let  to  the  said  Charles 
AlLsopp  and  the  defendant,  and  occupied  by  them  until  the  death  of  the  saiii  Charles 
Allsopp,  and  afterwards  by  the  defendant  as  aforesaid ;  whereupon  the  defendant,  to 
redeem  his  goods  so  distrained,  paid  to  the  said  William  Stephenson  Scholey  the  said 
sum  of  1141.  7s.  6d.,  making,  with  the  sum  of  241.  7s.  6d.  paid  into  Court,  the  full 
amount  for  the  premises  compiised  in  the  agi'eement  up  to  Christmas,  1845. 

The  present  action  has  been  instituted  by  the  plaintiffs,  as  a.ssignees,  to  recover 
from  the  defendant  a  compensation  for  the  use  and  occupation  of  the  whole  of  the 
premises  [193]  agreed  to  be  let  to  him,  for  the  said  two  quarters  ending  at  Michaelmas 
1845,  and  also  for  the  use  and  occupation  of  the  premises  first  above  described  in  the 
said  agreement  for  one  quarter,  ending  at  Christmas,  1845.  The  Court  are  to  be 
at  liberty  to  draw  any  inference  from  the  above  statement  of  facts  that  a  jury  would 
be  at  liberty  to  make.  The  questions  for  the  opinion  of  the  Court  are,  in  what  way 
the  issues  in  law  and  fact  should  be  found  and  determined.  If  the  Court  should  be 
of  opinion  that  the  plaintiffs  are  entitled  to  recover  as  to  the  whole  or  any  part  of 
their  claim,  judgment  by  default  shall  be  entered  for  the  plaintiffs,  for  the  whole  or 
such  part.  If  the  Court  should  be  of  opinion  that  the  defendant  is  entitled  to  succeed, 
then  judgment  of  nonsuit  shall  be  entered. 

The  case  was  argued  in  Easter  Term  last,  (May  8)  by 

Bramwell,  for  the  plaintiffs.  The  present  question  for  the  opinion  of  the  Court 
arises  paitly  on  a  special  case,  and  partly  on  a  demurrer.  And  it  is  submitted  that 
the  plaintiffs  are  entitled  to  the  judgment  of  the  Court  upon  all  the  issues.  Here 
two  sets  of  premises  were  let  to  the  defendant,  which  he  held  as  tenant  from  year  to 
year,  no  lease  having  ever  been  executed  to  him.  In  October,  1845,  when  Leman 
&  Bryan  became  bankrupt,  the  sum  of  921.  10s.,  for  rent  then  due  to  them,  became 
vested  in  the  plaintiffs  as  assignees.  They  never  became  divested  of  that,  and  there- 
fore the  defendant  has  no  right  of  set-off  against  the  assignees  with  respect  to  any 
sum  paid  to  Scholey  after  that  date.  The  plaintiffs  are  also  clearly  entitled  to  the 
quarter's  rent  for  the  premises  included  in  the  lease  from  the  Skinners'  Company. 
The  annual  value  of  the  latter  premises  would  be  1401.,  being  the  difference  between 
the  annual  rent  of  the  whole  premises,  and  that  of  the  vault,  and  consequently  the 
plaintiffs  would  be  entitled  to  recover  the  two  sums  of  921.  10s.,  and  351.,  making 
together  1271.  10s.  It  is  therefore  clear  that  the  defendant  [194]  cannot  avail  him- 
self of  the  set-ofi'.  Here  are  two  separate  sets  of  premises  held  by  the  defendant. 
At  the  time  of  the  bankruptcy  the  921.  10s.  became  vested  in  the  assignees,  and  the 
defendant  at  that  time  would  have  had  no  answer  whatever  against  that  claim.  As 
to  the  quarter's  rent  due  after  the  bankruptcy,  the  assignees  gave  no  authoiity  to 
the  defendant  to  make  the  payment  to  Scholey  under  a  distress  made  by  him  subse- 
quent to  the  bankruptcy.     The  case  is  therefore  simply  reduced  to  this  :  the  defendant 
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seeks  to  set  off  a  .sum  of  money  paid  hy  him  in  respect  of  other  premises,  with  which 
the  assignees  have  nothing  to  do. 

Cleasby,  contra.  The  defendant  occupied  the  whole  premises  at  one  entire  rent 
of  1851.  per  annum.  He  has  the  right  to  make  the  deduction  which  he  seeks  to  set 
oft',  on  the  principle  that  all  expenses  a  tenant  is  bound  to  pay  by  compulsion  for 
ground-rent  he  may  deduct.  Thus,  in  Sajjsfonl  v.  Fletcher  (4  T.  It.  511),  it  was  held 
that,  to  an  avowry  for  rent,  the  tenant  may  plead  payment  of  a  ground-rent  to  the 
original  landlord  :  Tai/Ior  v.  Zamira  (6  Taunt.  524) ;  Carter  v.  Carter  (5  Bing.  406) ; 
Clunes  case  (10  Rep.  127).  Now  in  the  present  case  the  defendant  has  been  compelled 
to  pay  the  rent  due  at  Christmas,  1845,  to  his  superior  landlord  ;  he  has  therefore 
a  right  to  set  it  off"  in  this  action  for  the  rent.  In  the  ne.xt  place,  the  first  count  of 
the  declaration  is  improperly  joined  with  the  others.  The  assignees  ought  to  have 
sued  in  their  personal  character,  and  not  as  assignees.  [Parke,  B.  I  well  remember 
having  taken  the  same  objection  in  a  case  in  the  Court  of  King's  Bench,  but  it  was 
overruled.] 

Bramwell,  in  reply.  As  to  the  question  raised  with  respect  to  the  first  count,  the 
case  of  Bicharilsou  v.  Gril/in  (5  M.  &  Sel.  294)  [195]  is  a  direct  authority  in  the 
plaintiffs'  favour.  There  it  was  held,  that  counts  for  money  lent,  and  for  money  paid 
by  the  plaintiff,  as  assignee  of  a  bankrupt,  might  well  be  joined  with  counts  for 
money  bad  and  received  to  the  plaintift''s  use  and  upon  an  account  stated  with  him 
as  assignee.  Lord  Ellenborough,  C.  J.,  there  said,  "My  impression  during  the  greater 
part  of  the  argument  was,  that  these  counts  could  not  be  joined ;  for  I  could  not 
suggest  to  my  mind  any  case  in  which  the  assignee  of  a  bankrupt  could  become  a 
lender;  but  upon  looking  at  the  5  Geo.  2,  c.  30,  s.  32,  I  find  that  it  provides,  'that 
the  major  part  in  value  of  the  bankrupt's  creditors  shall  direct  in  what  manner,  how, 
and  with  whom,  and  where  the  monies  arising  out  of  the  bankrupt's  estate  shall  be 
paid  in  and  remain  until  the  same  shall  be  divided  among  the  creditors,  to  which 
direction  every  such  assignee  is  to  conform,'  &c.  With  this  enactment  before  me, 
I  am  not  satisfied  that  an  assignee  may  not  faithfully,  and  in  his  character  of  assignee, 
be  concerned  in  an  act  of  lending.  .  .  .  Not  being  prepared  to  say,  that  a  loan  by 
an  assignee  of  a  bankrupt  would,  in  every  instance,  be  a  contravention  of  his  duty  as 
assignee,  I  cannot  pronounce  in  favour  of  this  writ  of  error."  [Pollock,  C.  B.  Upon 
this  point  we  do  not  entertain  any  doubt.]  He  also  cited  JFolveridge  v.  Steward 
(1  C.  &  M.  644). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

ROLFE,  B.  This  was  a  special  case  argued  in  Easter  Term  last,  by  Mr.  Bramwell, 
for  the  plaintiff,  and  Mr.  Cleasbv,  for  the  defendant. 

The  facts  are  shortly  these  :— In  March,  1840,  Messrs.  Leman  &  Bryan  were  lessees 
under  the  Skinners'  Company  of  certain  property,  comprising  (inter  alia)  a  ware-[196]- 
house  and  cellar,  for  a  term  of  twenty -eight  years  from  Michaelmas,  1838. 

They  were  at  the  same  time  tenants  from  year  to  year,  under  W.  Stephenson 
Scholey,  of  other  property,  comprising  a  vault  adjoining  the  warehouse  which  they  so 
held  under  the  Skinners' Company. 

Being  so  entitled,  by  an  agreement  in  writing,  dated  the  24th  of  March,  1840, 
they  agreed  to  demise  to  the  defendant  as  well  the  warehouse  and  cellar  as  also  the 
vault ;  the  former  for  twenty-one  years  from  the  25th  of  March,  1840,  and  the  latter 
for  one  year  from  the  same  day,  at  one  gross  rent  of  1851.  for  the  whole  of  the 
property  during  the  first  year,  and  at  a  rent  of  1401.  for  the  warehouse  and  cellar 
during  the  residue  of  the  twenty -one  years  :  the  rent  was  to  be  paid  quaiterly  on  the 
four  usual  days  of  payment.  It  was  expressly  stipulated  that  the  agreement  should 
be  considered  only  as  a  written  contract,  and  not  as  a  lease.  Under  this  agreement 
the  defendant,  on  the  24th  of  March,  1840,  entered  on  the  whole  of  the  property 
demised.  In  the  following  month  of  June,  Leman  &  Bryan  obtained  from  Scholey  a 
lease  for  twenty-eight  years  of  the  whole  of  the  property  which  they  held  under  him 
as  tenants  from  year  to  year.  No  lease  was  ever  executed  to  the  defendant  in  pursu- 
ance of  the  agreement  of  March,  1840,  but  he  continued  to  occupy  the  whole  ot  the 
property  thereby  agreed  to  be  demised  to  him,  as  well  the  vault  as  the  warehouse  and 
cellar,  and  he  regularly  paid  rent  for  the  same  quarterly,  at  the  rate  of  18Dl.  per 
annum  ;  the  legal  result  of  all  of  which  was,  that  he  became  tenant  froai  year  to  year 
of  the  whole  of  the  premises,  at  a  yearly  rent  of  1851.,  payable  quarterly,      the  rent 
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was  all  paid  up  to  and  including  the  rent  due  at  Lady-day,  1S45.  On  the  :37th  of 
October,  1845,  Lenian  &  Bryan  became  liankrupts,  half  a  j'ear's  rent,  9i'l.  10s.,  being 
then  due  to  them  from  the  defendant.  The  plaintiffs  were  afteiwards  appointed 
assignees  of  the  bankrupts,  and  they  [197]  elected  to  take  the  property  held  under 
the  Skinners'  Company;  but  on  the  ■2.5th  of  February,  1846,  they  elected  not  to  take 
that  which  the  bankrupts  held  under  Scholej'.  At  Christmas,  1845,  a  sum  of 
1141.  7s.  6d.  became  due  from  the  bankrupts  to  Scholey,  being  three  quarters'  rent 
for  the  property  held  by  them  under  him,  and  on  the  19th  of  February,  1846,  Scholey 
distrained  for  this  sum  on  the  vault  held  by  the  defendant;  to  relieve  himself  from 
which  distress  the  defendant  paid  to  Scholey  the  arrears  due  to  him,  namely,  the  sum 
of  1141.  7s.  6d.  ;  and  on  the  28th  of  the  same  month  of  February,  the  plaintiffs  sold 
and  assigned  to  one  Chaplin,  the  residue  of  the  lease  which  they  held  under  the 
Skinners'  Company.  They  afterwards  brought  this  action  to  I'ecover  from  the  defen- 
dant the  half  year's  rent,  921.  10s.,  which  became  due  at  Michaelmas,  1845,  before  the 
bankruptcy,  and  also  a  quarter's  apportioned  rent  due  at  Christmas,  1845,  for  the 
warehouse  and  cellar,  being  that  part  of  the  property  held  by  the  defendant  which  was 
included  in  the  lease  from  the  Skinners'  Company.  We  are  by  the  tei'ms  of  the  case 
to  draw  such  inferences  of  fact  as  a  jury  ought  to  draw  ;  and,  acting  on  this  principle, 
we  think  it  must  be  assumed  that  the  annual  apportioned  rent  due  for  this  part  of 
what  was  held  by  the  defendant  would  be  1401.,  and  so  that  the  quarter  due  at 
Christmas,  1845,  would  be  351.,  making,  therefore,  the  whole  claim  of  the  plaintiffs 
1271.  IDs.  In  answer  to  this  demand,  the  defendant  paid  241.  7s.  6d.  into  court, 
insisting  that  this  sum  and  no  more  was  due  from  him  to  the  plaintiffs ;  and  he 
endeavoured  to  make  this  out  as  follows:  — At  Christmas,  1845,  three  quarters  of  a 
year's  rent  was  due  from  the  defendant  to  some  one,  which,  calculated  at  1851.  per 
annum,  would  be  1.381.  15s.,  and  he  contended  that  he  had  a  right  to  treat  the 
1141.  7s.  6d.  paid  to  Scholey  as  paid  towards  the  dischaige  of  all  rent  then  due  from 
him,  and  so  that  no  greater  sum  than  241.  7s.  6d.  (being  the  difference  be-[198]-tween 
1381.  15s.  and  1141.  7s.  6d.)  could  be  claimed  either  by  the  plaintiffs  or  the  parties 
entitled  to  the  reversionary  interest  in  the  vault  comprised  in  the  lease  from  Scholey 
to  the  bankrupts.  In  support  of  this  position  the  defendant  relied  on  the  cases  of 
Sapsford  V.  Fletcher,  Taylor  v.  Zamira,  and  Carter  v.  Carter.  Those  eases  establish  the 
proposition,  that  a  tenant  who  has  been  compelled  by  a  superior'  landlord  or  other 
incumbrancer  having  a  title  paramount  to  that  of  his  immediate  landlord,  to  pay 
sums  due  for  ground-rent  or  other  like  charges,  may  treat  such  payment  as  having 
been  made  in  satisfaction  or  part  satisfaction  of  rent  due  to  his  immediate  landlord, 
and  may  plead  them  as  far  as  they  extend,  in  bar  to  an  avowry  for  rent  in  arrear. 
The  principle  upon  which  these  cases  rest  is  this : — The  immediate  landloixl  is  bound 
to  protect  his  tenant  from  all  paramount  claims  ;  and  when,  therefore,  the  tenant  is 
compelled,  in  order  to  protect  himself  in  the  enjoyment  of  the  land  in  respect  of 
which  his  rent  is  payable,  to  make  payments  which  ought,  as  between  himself  and  his 
landlord,  to  have  been  made  by  the  latter,  he  is  considered  as  having  been  authorised 
by  the  landlord  so  to  apply  his  rent  due  or  accruing  due.  All  such  payments,  if 
incapable  of  being  treated  as  actual  payment  of  rent,  would  certainly  give  the  tenant  a 
right  of  action  against  his  landlord  as  for  money  paid  to  his  use,  and  so  would,  in  an 
action  of  debt  for  the  rent,  form  a  legitimate  subject  of  set-off.  And  though  in  a 
replevin  a  general  suliject  of  set-off  cannot  be  pleaded,  yet  the  Courts  have  given  to 
the  tenant  the  benefit  of  a  set-off  as  to  payments  of  this  description,  by  holding  them 
to  be  in  fact  payments  of  the  rent  itself  or  of  part  of  it. 

Such  being  the  principle  of  these  decisions,  the  question  is,  whether  they  justify 
the  defendant  in  this  case.  The  rent  here  sought  to  be  recovered  is,  first,  one-half 
year's  rent  of  the  whole  of  the  premises,  due  at  Michaelmas,  1845  ;  [199]  and,  secondly, 
a  quarter's  rent  of  the  warehouse  and  cellar  only,  due  at  Christmas,  1845. 

With  respect  to  the  former,  i.e.  the  921.  10s.  due  for  half  a  year's  rent  at  Michaelmas 
1845,  the  bankrupts  had,  at  the  time  of  their  bankruptcy,  a  clear  right  of  action  against 
the  defendant  for  this  sum.  To  such  an  action  the  defendant  could  at  the  time  of  the 
bankruptcy  have  had  no  defence,  and  bj'  the  bankruptcy  the  right  to  maintain  the 
action  was  transferred  to  and  vested  in  the  plaintiffs  as  assignees.  Was  that  right 
destiwed  by  the  subsequent  payment  of  rent  to  Scholey,  the  superior  landlor-d  of  part 
of  the  demised  premises  1  We  think  it  was  not.  The  rent  due  to  Scholey  was  money 
which,  as  between  the  bankrupts  and  the  defendant,  the  bankrupts  were  bound  to 
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pay,  and  therefore,  the  payment  of  it  by  the  defendant,  under  the  pressure  of  Scholey's 
distress,  was  a  payment  to  the  use  of  the  bankrupts,  and,  supposing  there  had  been 
no  bankruptcy,  would  have  given  the  defendant  a  good  right  of  action  against  the 
bankrupts.  The  existence  of  such  a  right  of  action  is  the  foundation  on  which  the 
doctrine  of  the  authorities  relied  on  by  the  defendant  rests.  And  where  the  payment 
of  the  ground-rent  or  other  like  charge  gives  no  right  of  action  against  the  party  suing 
for  the  rent,  there  the  principle  of  the  cases  relied  on  does  not  apply.  Now  here  the 
payment  of  the  rent  to  Scholey  conferred  no  right  of  action  against  the  present 
plaintifts,  the  assignees :  there  was  never  any  obligation  on  them  to  protect  the  defen- 
dant against  Scholey's  demand.  The  assignees  were,  as  to  the  tenant  of  Scholey's 
part,  in  the  situation  of  owners  of  a  different  estate;  and  so  the  payment  to  Scholey 
could  not  have  the  efi'eet  of  defeating  the  right  of  action  already  vested  in  the  assignees. 
With  respect  to  the  quarter's  apportioned  rent  due  at  Christmas,  1845,  the  case  is 
even  more  clear.  That  rent  became  due  to  the  assignees  themselves,  and  not  to  the 
bankrupts.  The  assignees  had  nothing_  whatever  to  do  with  the  other  part  of  the 
premises  held  [200]  by  the  defendant,  and  therefore,  with  regard  to  this  rent,  they 
were  merely  landlords  who  claim  a  quarter's  rent  due  from  their  tenant. 

On  these  grounds,  we  are  of  opinion  that  the  plaintifTs  are  entitled  to  recover  the 
whole  of  their  demand,  1271.  10s.,  deducting  the  2i\.  7s.  6d.  paid  into  court:  and 
therefore,  according  to  the  agreement  of  the  parties,  as  stated  in  the  case,  judgment 
by  default  must  be  entered  for  that  sum,  namely  1031.  2s.  6d. 

Judgment  for  the  plaintifl's. 

Daine-s  and  Braddock  r.  Hartley.  Dec.  5,  1848. — In  an  action  for  words  spoken 
or  written,  the  ordinary  sense  of  those  words  is  to  be  taken  as  the  meaning  of 
the  speaker  or  writer,  unless  something  be  shewn  to  have  taken  place  which  may 
give  a  peculiar  character  to  the  expressions  used.  In  the  absence  of  any  such 
evidence,  a  witness  cannot  be  asked  the  question,  "What  did  you  understand  by 
the  words?"  The  proper  course  to  be  adopted  is  first  to  lay  the  foundation  by 
giving  such  evidence,  and  then  the  question  becomes  admissible. 

[S.  C.  IS  L.  J.  Ex.  81  ;  12  Jur.  1093.  Referred  to,  Simmms  v.  MitcMl,  1880,  6  A.  C. 
163.  Adopted,  Roiial  Baking  Powder  Compani/  v.  JVright,  Crossley  and  Company, 
1899,  16  Rep.  Pat.  Cas.  221.] 

Case  for  the  slander  of  plaintiffs  in  their  trade.  The  declaration,  after  the  usual 
inducement,  and  after  stating,  that  the  plaintiflFs,  before  and  at  the  time  &c.,  were 
and  still  are  glass  merchants,  which  trade  they  carried  on  and  still  do  carry  on  with 
great  honesty  &c.,  by  means  whereof  &c.  they  had  not  only  deservedly  obtained  the 
good  opinion  and  credit  of  all  their  neighbours  &c.,  but  were  then  daily  and  honestly 
acquiring  great  gains  &c.  in  their  said  trade  &e.,  proceeded  :— And  whereas  also, 
before  aiidat  the  time  when  &c.,  certain  persons,  to  wit,  H.  Briggs  and  J.  Scott,  and 
divers  other  persons  whose  names  are  to  the  plaintiffs  unknown,  carried  on  the  trade 
of  glass  manufacturers  in  copartnership  together,  in  the  name  &c.  of  "  The  South  Tyne 
Glass  Company,"  and  the  defendant  was  then  also  a  glass  manufacturer,  and  carried 
on  such  trade  in  copartnership  with  one  W.  Perks,  under  the  name  &c.  of  "James 
Hartley  &  Co.  ;  "  and  they,  the  plaintifl's,  had  been  and  were  accustomed  in  the  way 
of  then-  said  trade,  .fee.  to  deal  with  the  said  firm  so  carrying  on  business  in  the  name 
of  "The  South  Tyne  Glass  Companv,"  and  to  purchase  and  to  be  supplied  from  and 
by  them  with  goods,  [201]  &c.,  in  the  way  of  their  said  trade,  on  credit,  and  also  to 
deal  with  the  defendant  and  the  said  W.  Perks  ;  and  there  had  been,  before  the  time 
&e.,  a  certain  account  between  the  plaintiifs  and  the  defendant  and  the  said  AV.  Perks, 
in  the  way  of  their  said  respective  trades.  Yet  the  defendant,  well  knownig  the 
premises,  but  contriving  and  maliciously  &c.  intending  to  injure  the  plaintiff's  in  their 
said  good  name,  credit,  &c.,  and  also  in' their  said  trade  so  carried  on  by  them,  to  wit, 
on  &c.,  in  a  certain  discourse  which  the  defendant  then  had,  to  wit,  with  the  said 
H.  Briggs  and  J.  Scott,  of  and  concerning  the  plaintifl's,  and  of  and  concerning  them 
in  the  wav  of  their  said  trade,  &c.,  then  in  the  presence  and  hearing  of  divers  persons, 
to  wit,  the  said  H.  B.  and  J.  S.,  spoke  and  said  to  the  said  H.  B.  and  J.  S.  the  following, 
that  is  to  say,  "I  (meaning  the  defendant)  have  written  to  our  agent  to  close  and 
settle  the  account  (meaning  the  said  account  between  the  plaintiifs  and  the  defendant 
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and  the  said  W.  Perks),  and  stop  the  supplies  ;  "  and  the  said  H.  B.  then  said  to  the 
defendant,  "Why  did  you  (meaning  the  defendant)  do  that?"  whereupon  the  defen- 
dant, in  answer  to  the  said  inquiry  so  made,  then  in  the  presence  and  hearing  of  the 
said  H.  B.  and  W.  S.  falsely  and  maliciously  answered,  spoke,  and  published  of  and 
concerning  the  plaintitis,  and  of  and  concerning  them  in  the  way  of  their  said  trade, 
&c.,  the  false,  scandalous,  &c.,  words  following,  that  is  to  say,  "  Because  Daines 
(meaning  the  said  plaintiff,  J.  B.  Daines)  is  not  to  be  trusted  ;"  whereupon  the  .said 
J.  S.  then  replied  and  said  to  the  defendant,  "  But  if  Daines  is  not  to  be  trusted,  what 
are  you  (meaning  the  defendant)  going  to  do  with  Braddock  1 "  (meaning  the  plaintiff 
E.  B.)  to  which  inquiry  of  the  said  J.  S.,  the  defendant  then,  in  the  presence  &c,  of 
the  said  persons,  falsely  t^c,  answered,  spoke,  and  published  of  and  concerning  the 
plaintiffs,  and  of  and  concerning  them  in  the  way  of  their  said  trade,  and  of  and  [202] 
concerning  the  premises  respectively,  these  other  false,  scandalous  &c.,  words  following, 
that  is  to  say,  "  Oh  !  Braddock  (meaning  the  plaintiff  E.  B.)  is  sick  of  the  glass  trade, 
and  is  going  to  withdraw  from  the  business"  (meaning  the  said  business  so  carried  on 
by  him  in  copartnership  with  the  plaintiff,  J.  B.  Daines  aforesaid) ;  and  the  said 
H.  Briggs  then  said  to  the  defendant,  "We  (meaning  the  said  H.  B  and  J.  S.,  and 
the  said  other  members  of  the  said  firm  so  carrying  on  business,  &c.)  have  bills  from 
Daines  and  Braddock  "  (meaning  the  plaintiffs)  ;  and  the  defendant  then  in  the  presence 
&c  of  the  said  H.  B  and  J.  S.,  falsely  &c.,  answered,  spoke,  and  published  of  and 
concerning  the  plaintiffs,  and  of  and  concerning  them  in  the  way  of  their  said  trade, 
and  of  and  concerning  the  premises  respectively,  these  false,  scandalous  &c.,  words 
following,  that  is  to  say,  "  Then  you  (meaning  the  said  H.  B.  and  J.  S.  and  the  said 
other  members  of  the  said  firm  so  carrying  on  business  &c.)  must  look  sharp  to  get 
those  bills  met  by  them  "  (meaning  the  plaintiffs)  : — the  defendant  then  meaning  and 
intending  by  the  word  and  expi'essions  so  used,  spoken,  and  published  by  him  as 
aforesaid,  that  the  said  plaintiffs  were  unfit  to  be  trusted  in  the  credit  in  dealings 
with  them  in  the  way  of  their  said  trade.  By  means  whereof  &c.,  the  plaintiffs  have 
been  and  are  greatly  injured  in  the  way  of  their  said  trade  and  business,  &c.,  &c. 

The  defendant  pleaded  not  guilty  ;  and  issue  was  joined  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  Michaelmas  Term, 
1847,  Scott  was  called,  and  deposed  to  the  words  spoken  bj'  the  defendant,  "You 
must  look  out  sharp  that  those  bills  are  met  by  them."  The  counsel  for  the  plaintiff 
then  proposed  to  put  the  question  to  the  witness,  "  What  did  you  understand  by  that?" 
The  ques-[203]-tion  was  objected  to,  and  the  Lord  Chief  Baron  was  of  opinion  that  it 
could  not  be  put  in  that  shape,  and  rejected  it.  A  verdict  having  been  found  for 
the  defendant, 

M.  Chambers  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  question 
was  improperly  rejected.     Against  which,  in  Trinity  Term  last,  (June  8), 

Sir  F.  Thesiger  and  T.  Jones  shewed  cause.  The  question  proposed  to  be  put  to 
the  witness  could  not  propeily  be  put  in  the  shape  in  which  it  was  offered.  It  is  a 
question  for  the  jury  to  decide,  whether  the  words  attributed  to  the  defendant  convey 
that  meaning  which  the  innuendoes  in  the  declaration  ascribe  to  them.  Thus,  in 
Starkie  on  Evidence,  vol.  2,  p.  628,  it  is  laid  down,  that  "  the  truth  of  an  innuendo  is 
a  question  of  fact  for  the  jury ;  and  in  general,  if  the  meaning  of  the  terms  be 
ambiguous,  it  is  for  the  jury  to  .say  in  what  sense  they  were  used.  Thus,  if  the 
defendant  call  the  plaintiff  a  thief,  and  it  be  doubtful,  under  the  circumstances,  whether 
the  tei-m  was  meant  to  be  applied  in  its  felonious  sense,  it  is  for  the  juiy  to  decide." 
This  was  an  attempt  to  substitute  the  witness  for  the  jury.  Words  are  to  be  under- 
stood in  their  ordinary  sense,  iniless  the  party  who  hears  them  has  something  in  his 
mind  which  leads  him  to  put  a  different  meaning  upon  them.  In  Hankinson  v.  Bill)// 
(16  M.  &  W.  442),  Pollock,  C.  B.,  says,  "Words  uttered  must  be  construed  in  the 
sense  which  hearers  of  common  and  reasonable  understanding  would  ascribe  to  them, 
even  though  particular  individuals  better  informed  on  the  matter  alluded  to  might 
form  a  different  judgment  on  the  subject."  In  Tempest  v.  Chambers  (1  Stark.  68), 
which  was  an  action  for  words  imputing  felony.  Lord  Ellenborough  said,  "This  is 
different  from  the  case  of  words  spoken  without  explanation  to  a  stranger,  since  they 
were  spoken  [204]  to  one  who  had  been  employed  as  the  plaintiff's  agent,  and  arose 
out  of  the  situation  of  the  parties."  Now,  unless  the  jury  are  in  possession  of  the 
information  which  the  witness  may  have  upon  the  matter,  the  words  ought  to  be 
understood  in  their  ordinary  sense  and   meaning:  and  to  ask  the  witness  what  he 
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understands  by  the  words  which  he  heard,  is  to  substitute  him  for  the  jury.  It  is 
admitted  that  the  sense  which  the  words  may  convey  is  a  question  for  the  jury,  but 
the  jury  ought  to  have  the  requisite  materials  before  them  by  which  to  arrive  at  the 
proper  conclusion.  And  supposing  that  the  words  spoken  be  such  as  are  not  under- 
stood by  the  jury,  they  may  be  interpreted.  Thus,  in  1  Roll.  Abr.  86,  evidence  was 
given  to  shew,  that  the  words  "  a  healer  of  felons  "  in  some  counties  means  "  a  furtherer 
of  felons,"  or,  according  to  the  report  of  the  case  in  Hob.  126,  "  a  smotherer  or  coverer 
of  felons."  [They  also  referred  to  SJater  v.  Franks  (Hob.  126).]  Where,  therefore, 
the  words  spoken  are  not  ambiguous,  and  there  is  no  evidence  to  shew  that  they  are 
to  be  understood  in  any  other  than  the  natural  sense,  a  witness  cannot  be  asked  what 
opinion  he  formed  as  to  the  meaning  which  they  were  intended  to  convey,  and  what 
he  himself  understood  by  them.  The  opinion  of  the  witness  is  not  receivable  in  such 
a  case.  [They  also  cited  Goldstein  v.  Foss  (4  Bing.  489),  Angle  v.  Alexander  (7  Bing. 
119),  Fkehwod  V.  C'urley  (Hob.  267).] 

M.  Chambers  and  Bovill,  in  support  of  the  rule.  The  evidence  was  admissible  for 
the  purpose  of  shewing  in  what  sense  the  words  were  used.  The  words  spoken  might 
have  an  injurious  or  an  innocent  meaning.  In  all  cases  where  the  language  is 
ambiguous  or  equivocal,  it  is  competent  for  either  party  to  prove  in  what  sense  they 
were  understood  bv  the  bystanders.  This  evidence  is  admissible  [205]  for  the  guidance 
of  the  jury  (2  Stark.  Evid.  629,  n.  ()() ;  Selw.  N.  P.  1271).  In  Vin.  Abr.  "Action  for 
Words,"  (Z.  a.)  -10,  it  is  said,  that  the  rule  of  Holt,  C.  J.,  was,  "what  was  understood 
by  bystanders  ;  he  would  say  that  the  cases  were  one  way  and  another  ;  but  wherever 
words  were  spoken  tending  to  the  disparagement  of  a  person,  he  should  be  always  of 
opinion  that  the  action  would  lie.  .  .  .  Wherever  the  apprehension  of  the  hearers 
and  the  meaning  of  the  speaker  was  scandalous,  the  words  shall  be  taken  in  the  worst 
sense."  It  is  convenient  to  put  the  question  in  the  general  form  in  which  it  was 
proposed  to  be  put.     [They  also  cited  Broom  v.  Gosden  (1  C.  B.  728).] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  a  motion  was  made  for  a  new  trial,  on 
the  ground  of  the  improper  rejection  of  evidence.  The  case  was  moved  by  Mr. 
Chambers,  on  the  ground  that  he  was  not  allowed  to  put  the  question  to  a  witness 
who  heard  part  of  the  conversation — "What  did  you  understand  by  that?"  I  stated 
to  the  learned  counsel,  at  the  time  that  the  trial  was  going  on,  that  I  did  not  reject 
the  question  altogether,  but  that,  in  my  judgment,  he  could  not  put  the  question  in 
that  shape  ;  and  he  declined  to  put  it  in  any  other,  but  applied  to  the  Court  for  a  rule 
for  a  new  trial.  The  Court  granted  a  rule,  and  the  case  was  fully  argued.  We  are 
of  opinion  that  the  question  could  not  so  be  put.  There  can  be  no  doubt  that  words 
may  be  explained  by  bystanders  to  import  .something  very  difterent  from  their  obvious 
meaning.  The  bystanders  may  perceive  that  what  is  uttered  is  uttered  in  an  ironical 
sense,  and  therefore,  that  it  may  mean  directly  the  reverse  of  what  it  professes  to 
mean.  Something  may  have  previousl}'  passed,  which  gives  a  peculiar  character  and 
meaning  to  some  expression ;  and  some  word  which  ordi-[206]-narily  or  popularly  is 
used  in  one  sense,  may,  from  something  that  has  gone  before,  be  restricted  and  confined 
to  a  particular  sense,  or  may  mean  something  different  from  that  which  it  ordinarily 
and  usually  does  mean.  But  the  proper  course  for  a  counsel  who  proposes  so  to  get 
rid  of  the  plain  and  obvious  meaning  of  words  imputed  to  a  defendant,  as  spoken  of 
the  plaintiff,  is  to  ask  the  witness,  not  "What  did  you  understand  by  those  words'?" 
but  "  Was  there  anything  to  prevent  those  words  from  conveying  the  meaning  which 
ordinarily  they  would  convey  ? "  because,  if  there  was,  evidence  of  that  may  be  given  ; 
and  then  the  question  may  be  put.  When  you  have  laid  the  foundation  for  it,  the 
question  then  may  be  put,  "  What  did  you  understand  by  them  ? "  when  it  appears 
that  something  occurred  by  which  the  witness  understood  the  words  in  a  sense  different 
from  their  ordinary  meaning.  I  believe  we  may  say,  that  generally  no  question  ought 
to  be  put  in  such'  a  form  as  possibly  to  lead  to  an  illegal  answer.  Now,  taken  by 
itself,  and  without  more,  the  understanding  of  a  person  who  hears  an  expression  is  not 
the  legal  mode  by  which  it  is  to  be  explained.  If  words  are  uttered  or  printed,  the 
ordinary  sense  of  those  words  is  to  be  taken  to  be  the  meaning  of  the  speaker  ;  but  no 
doubt  a  foundation  may  be  laid,  by  shewing  something  else  which  has  occurred  ;  some 
other  matter  may  be  introduced,  and  then,  when  that  has  been  done,  the  witness  may  be 
asked,  with  reference  to  that  other  matter,  what  was  the  sense  in  which  he  understood 
the  words.     But  the  mere  question,  "  What  did  you  understand  with  reference  to 
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such  ail  expi'essioii  ?"  we  think  is  not  the  correct  mode  of  putting  the  question.     The 
rule,  therefore,  for  a  new  trial  must  be  discharged. 
Kule  discharged. 


[207]  Daintry  and  Another  v.  Brocklehurst.  Dec.  5,  1848.— In  an  action 
by  the  reversioners  of  a  copyhold  estate,  for  an  injury  to  their  reversion,  the 
plaintiffs  proved  the  payment  to  them  of  rent  by  the  tenant ;  the  defendant 
proved  the  surrender  to  and  admittance  of  third  parties  to  the  estate  in  1821  : — 
Held,  that  the  payment  of  rent  was  sufhcient  prima  facie  evidence  of  the  leversion 
being  in  the  plaintiffs,  and  that  the  surrender  proved  by  the  defendant  did  not 
cast  the  onus  of  proof  upon  the  plaintiffs  to  shew,  a  reconveyance  of  the  estate 
to  them. 

[S.  C.  18  L.  J.  Ex.  57.     See  p.  691,  post] 

Case  for  an  injury  to  the  reversion  of  the  plaintiffs,  in  a  close  called  Ferney  Eyes, 
situate  in  the  township  of  Wincle,  in  the'  county  of  Chester,  alleged  to  be  in  the 
possession  of  John  Mitchell  as  tenant  thereof  to  the  plaintiffs,  by  cutting  down  ceitain 
trees.  The  second  count  was  in  trover  for  the  conversion  of  the  trees  in  question. 
The  defendant  pleaded,  first,  not  guilty,  to  the  whole  declaration  ;  secondly,  to  the 
first  count,  that  John  Mitchell  was  not,  at  the  time  when  &c.,  tenant  to  the  plaintiffs; 
thirdl}',  to  the  first  count,  that  the  reversion  of  and  in  the  said  land  did  not,  at  the 
time  when  &c.,  belong  to  the  plaintiff's  ;  and,  lastly,  to  the  second  count,  that  the 
trees  were  not  the  plaintiffs'  property.     Upon  these  pleas  the  plaintiff's  joined  issue. 

At  the  trial  of  the  cause,  before  Wilde,  C.  J.,  at  the  last  Summer  Assises  for 
Cheshire,  it  appeared  that  the  real  question  in  dispute  was  whether  the  place  where 
the  trees  were  cut  was  part  of  a  copyhold  estate  called  White  Lees,  in  the  township 
of  Wincle,  in  the  county  of  Chester,  and  parcel  of  the  manor  of  Macclesfield  Forest ; 
or  whether  it  was  pai't  of  the  manor  of  Heaton  in  the  county  of  Stafford.  The  plaintiffs 
proved  that  John  Mitchell  had  become  tenant  to  them  of  the  White  Lees  Farm, 
which  (according  to  their  evidence)  included  the  close  called  Ferney  Eyes,  under  an 
agreement  entered  into  with  them  in  1840  ;  and  that  from  that  time  he  had  constantly 
paid  rent  to  them.  On  the  part  of  the  defendant  it  was  then  shewn,  that  White  Lees 
was  copyhold  of  the  manor  of  Macclesfield;  and  that,  in  1821,  there  had  been  a 
surrender  of  it  to  third  parties,  who  had  been  duly  admitted.  The  cause  lasted  over 
the  day,  and  in  the  evening  a  witness  was  sent  to  Macclesfield  to  examine  the  court 
rolls.  He  accordingly  made  a  search,  and  the  question  w'as  put  to  the  jury,  whether 
they  were  .satisfied,  b}'  the  result  of  the  search,  that  thei-e  was  no  sub-[208]-sequent 
surrender  and  admittance  under  which  the  plaintiff's  could  claim.  The  jury  said  they 
were  not  satisfied  with  the  search ;  whereupon  the  learned  Judge  directed  a  verdict 
to  be  entered  for  the  defendant  upon  the  third  issue,  and  for  the  plaintiff's  on  the  other 
issues,  reserving  leave  to  both  parties  to  move  to  set  the  verdict  on  those  issues  aside, 
and  to  enter  it  as  the  Court  should  direct. 

In  last  term  (Nov.  10), 

Welsby  moved,  on  the  part  of  the  defendant,  for  "a  rule  to  set  aside  the  verdict 
on  the  fourth  issue,  and  to  enter  it  thereon  for  the  defendant.  It  may  be  admitted 
that  the  receipt  of  rent,  standing  alone,  would  support  a  legal  reversion  in  the  plaintiffs. 
But  such  receipt  is  consistent  with  a  legal  or  an  equitable  title  to  the  estate.  Here 
the  defendant  proved  a  surrender  to  other  parties  in  1821 ;  and  the  title  is  to  be 
presumed  to  continue  in  those  parties,  unless  it  be  proved  to  have  been  subsequently 
conveyed  to  the  plaintiffs.  In  Day  v.  Williams  (2  C.  &  J.  460),  where  A.  devised  an 
estate  to  trustees  for  years,  with  remainder  to  B.,  which  B.,  eighteen  years  after  the 
death  of  A.,  treated  as  his  freehold,  and  leased  for  lives  ;  in  an  action  on  the  case  by 
the  lessee  of  B.,  as  reversioner,  the  jury  were  told  that  the}'  could  not  presume  a 
surrender  of  the  term  by  the  trustees  to  B.  ;  and  upon  motion  the  direction  was  held 
right.  Bayley,  B.,  there  says,  "  Is  there  any  case  where  a  surrender  has  been  presumed 
within  twenty  years?  I  do  not  think  that  a  jury  ought  to  be  required  to  presume 
what  they  do  not  believe.  I  have  frequently  talked  with  Lord  Tenderden  on  the 
subject,  and  we  have  agreed  in  thinking  that  the  rule  as  to  presuming  surrenders  has 
gone  far  enough,  and  that  it  ought  not  to  be  extended."  And  in  that  case  it  was 
ruled  at  Nisi  Prius,  and  not  disputed,  that  the  plaintiff  must  shew  a  legal  reversion. 
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Here,  therefore,  a  surrender  to  the  plaintiffs  ought  not  to  be  presumed ;  and  in  order 
to  support  their  [209]  title,  they  should  have  established  that  fact  by  the  production 
of  proper  evidence. 

Cur.  adv.  vult. 

Pakke,  B.,  now  said — In  this  case  a  motion  was  made  by  Mr.  Welsby  to  enter  the 
verdict  on  one  of  the  issues  for  the  defendant.  It  was  an  action  on  the  case  for  an 
injury  to  the  plaintiffs'  reversion,  which  was  in  the  possession  of  a  person  of  the  name 
of  John  Mitchell,  by  cutting  down  trees.  There  were  the  pleas  of  not  guilty,  and 
also  that  the  reversion  did  not  belong  to  the  plaintiffs,  and  that  the  trees  were  liot  the 
property  of  the  plaintiffs.  It  appeared  at  the  trial,  that  the  plaintiffs  contented 
themselves  with  proving  payment  of  the  rent  by  John  Mitchell  to  themselves,  which 
was  undoLibtedly  prima  facie  evidence  of  the  plaintiffs  being  the  reversioners.  On  the 
part  of  the  defendant  it  was  proved  that  this  estate  was  copyhold  of  the  manor  of 
Macclesfield  ;  and  also  that  there  was  a  surrender  to  and  admittance  of  other  parties 
as  early  as  the  year  1821,  that  is,  twenty-one  years  before  the  transaction  in  question  ; 
and  evidence  was  also  given  of  a  search  of  the  court  rolls,  to  shew  that  there  had  been 
no  re-convevance  of  the  estate  to  the  plaintiffs,  who  claimed  the  reversion.  The  case 
lasted  over  the  day  ;  and,  in  the  course  of  the  night,  a  witness  was  sent  to  Macclesfield, 
for  the  purpose  of  examining  the  court  rolls.  He  made  a  search,  and  the  question  was 
left  to  the  jury,  whether  they  were  satisfied,  by  the  result  of  that  search,  that  there 
was  no  other  conveyance  under  which  the  plaintiffs  could  claim.  The  jury  said,  that 
they  were  not  satisfied  that  a  complete  search  had  been  made  ;  on  which  the  learned 
judge  (Chief  Justice  Wilde)  directed  a  verdict  for  the  plaintiffs  on  the  traverse  of  the 
trees  belonging  to  them,  having  doubts  whether  the  circumstance  of  there  being  a 
surrender  by  the  plaintifl's  as  late  as  1821,  did  not  throw  the  burthen  of  proof  on  the 
plaintifl!"s  of  the  legal  estate  being  in  them  ;  [210]  and  he  reserved  the  question  for 
Mr.  Welsby  to  move  before  the  Court.  Mr.  Welsby  accordingly  moved.  Now  there 
is  no  question  in  this  case,  that  the  payment  of  rent  to  the  plaintifts  was  prima  facie 
evidence  of  a  legal  reversion  in  them.  It  may  be  doubted,  whether,  under  any  circum- 
stances, the  mere  fact  of  there  being  a  conveyance  to  another  person  in  1821,  is  sufficient 
to  throw  the  burthen  on  the  plaintiffs  of  proving  that  they  were  the  legal  reversioners. 
But,  admitting  it  to  be  so,  we  are  of  opinion  that  it  is  entirely  immaterial  in  this  case, 
because  the  plaintiffs,  by  having  received  the  rent,  gain  a  good  title  to  the  reversion 
against  every  body  but  the  true  owner  of  it,  even  supposing  they  had  no  title  at  all 
to  the  reversion ;  and  nobody  can  dispute  their  title  to  the  reversion,  except  the 
owner  of  the  legal  estate.  Here  the  defendant  is  entirely  a  wrong  doer,  not  claiming 
under  the  owner;  and  therefore  we  think  that  the  inquiry  entered  into  at  the  trial 
was  unneces.sary,  and  that  the  plaintitt'  is  entitled  to  recover.  This  circumstance  was 
mentioned  to  Mr.  Welsby  when  he  made  his  motion ;  and  he  answered,  if  that  were 
the  law,  it  would  have  been  unnecessary  to  decide  the  case  of  Day  v.  WiUiams,  in  which 
he  said  the  point  was  decided  ;  but,  on  referring  to  that  case,  it  does  not  appear  that 
this  point  was  made,  or  under  the  consideration  of  the  Court  at  all.  On  the  same 
principle  on  which  a  person  in  possession  is  held  to  have  a  good  title  against  every 
body  except  the  legal  owner  of  the  estate,  so,  in  this  case,  the  plaintifts  being  the 
reversioners,  by  reason  of  the  payment  of  rent  to  them,  have  a  good  title  against  any 
person  except  the  real  owner  of  the  estate  ;  and  the  defendant  being  a  mere  wrong 
doer,  they  have  a  good  cause  of  action  against  him.  The  rule,  therefore,  must  be 
refused. 

Kule  refused. 

[211]  WiLLEY  V.  Parratt  AND  OTHERS.  Dec.  1,  1848.— To  a  letter  in  the 
ordinary  form  applying  for  shares  in  a  projected  Railway  Company,  the  plaintiff 
received  in  answer  a  letter  of  allotment,  headed  "not  transferable,"  and 
requiring  him  to  pay  a  deposit  of  21.  2s.  per  share.  The  words  relating  to  the 
deposit  were  erased,"  and  the  letter  was  indorsed  with  a  memorandum,  that  the 
committee  of  management  being  of  opinion,  that  it  would  be  an  accommodation 
to  the  subscribers  if  they  were  allowed  the  option  of  either  paying  the  whole  or 
a  portion  of  their  deposits  at  that  time,  and  the  remainder  at  a  future  day,  and 
considering  it  unnecessary  to  lock  up  the  large  sum  of  money  over  and  above 
what  any  expenses  could  require  in  the  then  state  of  the  money  market,  there 
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being  no  necessity  for  so  doing,  proceeded  to  state  that  the  phdntiff  was  directed 
to  pay  10s.  per  share  on  a  certain  day,  and  11.  ISs.  on  a  subsequent  day.  The 
scheme  failed,  the  money  having  been  expended  in  preliminary  expenses.  In  an 
action  by  the  plaintiff  to  recover  back  his  deposit  of  lOs.  per  share — Held,  first, 
that  the  letter  of  allotment  did  not  require  a  stamp  ;  and,  secondly,  that  the 
defendants  were  empowered  to  expend  the  money  in  such  expenses,  and  therefore 
that  he  was  not  entitled  to  lecover. 

[S.  C.  18  L.  J.  Ex.  82.     Referred  to,  Mom-e  v.  Garwood,  1849,  4  Ex.  681.     Discussed, 
IFiird  V.  Lard  Londesboivtigh ,  1852,  12  C.  B.  252.] 

Assumpsit  for  money  paid,  money  had  and  received,  and  on  an  account  stated. 
Plea,  non  a.ssumper.sunt ;  on  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  Michaelmas  Term, 
1847,  it  appeared  that  the  defendants  were  members  of  the  committee  of  manage- 
ment of  a  projected  Railway  Compan}'^,  called  "  The  Direct  London,  Portsmouth, 
Chichester,  and  Direct  Portsmouth  and  Chatham  Railway  Company." 

The  plaintiff,  on  the  6th  of  October,  1845,  addressed  the  following  letter  to  the 
defendants  : — "  Gentlemen,  I  request  you  will  allot  to  me  200  shares,  of  201.  each,  in 
the  above  named  Company  ;  and  I  hereby  undertake  to  accept  the  same,  or  any 
number  that  may  be  allotted  to  me,  and  to  pay  the  deposit  of  21.  2s.  on  each  such 
share,  and  to  execute  the  Parliamentry  contract  and  subscribers'  agreement,  as  may 
be  required  of  me."     This  letter  was  signed  by  the  plaintiff. 

In  answer  to  this,  the  defendants  sent  a  letter  of  allotment,  which  in  substance  is 
as  follows : — 

"  Not  transferable. 

"  Direct  London,  Portsmouth,  Chichester,  and  Direct  Portsmouth  and  Chatham 

Railway  Company. 

"No.  1381.     Shares,  100.     1a,  Adelphi  Terrace,  Strand,  London, 
the  nth  of  November,  1845." 

This  letter  stated  that  100  shares  had  been  allotted  to  [212]  the  plaintiff,  and 
required  him  to  pay  to  certain  banks  therein  named  below  '■  a  deposit  of  21.  2s.  per 
share,  amounting  in  all  to  2101."  (The  latter  words  were  erased  )  Upon  the  letter 
was  indorsed  the  following  memorandum  : — "  The  committee  of  management  being  of 
opinion  that  it  would  be  an  accommodation  to  many  of  the  subscribers  if  they  were 
allowed  the  option  of  either  paying  the  whole  or  a  portion  of  their  respective  deposits 
at  present,  and  the  remainder  at  some  future  day  ;  and  considering  it  unnecessary 
to  lock  up  the  large  sum  of  money  over  and  above  what  any  expenses  could  require,  in 
the  present  state  of  the  money  market,  there  being  no  absolute  necessity  for  so  doing, 
I  am  directed  further  to  inform  you,  that  the  bankers  of  the  Company  have  been 
authorised  to  receive,  in  part  of  your  deposit,  the  sum  of  501.,  being  10s.  per  share  on 
the  shares  allotted  to  you,  on  or  befoi'e  Thursday,  the  17th  of  November  instant, 
and  the  remaining  11.  12s.  per  share  on  or  before  the  8th  of  January  next." 

The  Company  had  not  proceeded  to  Parliament,  Ijut  all  the  deposits  had  been 
expended  in  preliminary  expenses.  The  action  was  brought  to  recover  back  the 
deposit  so  paid.  It  was  thereupon  objected,  on  the  part  of  the  defendants,  that  the 
letter  of  allotment  was  inadmissible  in  evidence  without  a  stamp  ;  and  also  that,  inas- 
mnch  as  the  defendants  had  reserved  to  themselves  the  power  of  applying  the 
deposits  to  the  preliminary  expenses,  and  had  done  so,  the  plaintiff  could  not 
recover. 

The  Lord  Chief  Baron  thought  the  letter  did  not  require  a  stamp,  but  entertained 
some  doubt  whether  the  defendants  could  retain  more  than  2s.  6d.  per  share,  under 
the  7  &  8  Vict.  c.  110,  for  preliminary  expenses.  The  plaintiff  had  a  verdict,  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  nonsuit  oti  the  first  point. 

A  rule  nisi  on  the  first  point  having  been  obtained,  and  also  for  a  new  trial,  on 
the  ground  that  the   plaintiff  was  entitled  to  recover  back  the  whole  deposit, 

[213]  Against  this  rule,  in  Trinity  Term  last  (June  1), 

Martin  and  Cleasby  shewed  cause.  First,  the  letter  of  allotment  was  properly 
received  in  evidence.  It  did  not  require  a  stamp.  Where  the  letter  of  allotment  is 
not  a  simple  acceptance  of  the  terms  of  the  letter  of  application  for  shares,  the  two 
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together  do  not  constitute  any  contract.  This  point  has  been  decided  bv  Vollans  v. 
Fletcher  {I  Exch.  20),  and  Duke  v.  Andrews  (2  Exch.  290).  Secondly /the  money 
paid  by  the  plaintiff  was  paid  specifically  as  a  deposit.  This  case,  therefore,  is  not 
distinguishable  from  that  of  JFahlab  v.  Spottiswoode{lb  M.  &  W.  .501),  and  is  a  stronger 
one  in  the  plaintiff's  favour  than  that  of  Kockelb  v.  (hosby  (3  B.  &  C.  814).  It  will 
no  doubt  be  contended,  that  the  defendants  were  at  liberty  to  lay  out  the  money  in 
preliminary  expenses ;  but  the  allottees  do  not  bargain  to  be  liable  for  expenses  until 
the  scheme  is  properly  set  on  foot. 

Sir  F.  Thesiger  and  Ogle,  in  support  of  the  rule.  With  respect  to  the  first  point, 
the  present  ease  is  distinguishable  from  that  of  Vollans  v.  Fletcher,  where  the  directors 
reserved  to  themselves  the  power  of  cancelling  the  letter  of  allotment.  [Alderson,  B. 
We  decided,  in  Duke  v.  Andrews,  that  the  term,  "not  transferable,"  was  a  new  element, 
and  that  the  two  letters  did  not  constitute  the  contract.  The  proposal,  moreover,  is 
not  accepted  until  the  money  is  paid,  &c.]  In  the  second  place,  the  money  was 
deposited  subject  to  the  terras  of  the  agreement,  that  the  defendants  were  to" be  at 
liberty  to  expend  it  to  meet  preliminary  expenses.  The  defendants  having  expended 
the  deposit  in  the  prescribed  manner,  the  plaintiff  is  not  entitled  to  recover  it  back  in 
this  action  :  Garwood  v.  Ede  (1  Exch.  264),  Clements  v.  [214]  Todd  (1  Exch.  268),  and 
Jones  V.  Harrison  (2  Exch.  .52).  The  latter  ease  is  directly  in  the  defendants'  favour. 
There  the  letter  of  allotment  contained  the  following  terms  : — "  The  directors  assume  the 
right  to  carry  out  their  intentions  bj'  the  adoption  of  such  measures  as  they  may 
deem  requisite  for  obtaining  the  necessary  parliamentary  powers  to  form  a  Company  for 
the  construction  of  the  entire  railway,  or  any  part  of  it,  with  such  branches,  extensions, 
or  alterations,  as  they  may  find  expedient,  and  to  apply  the  amount  paid  for  deposits  in 
discharge  of  any  liabilities  incurred  by  them  under  the  general  powers  vested  in 
them  for  the  prosecution  of  the  undertaking."  It  was  there  held,  that,  according  to 
the  true  construction  of  the  letter  of  allotment,  the  directors  of  the  Company  were 
empowered  to  employ  the  depo.sits  for  the  purposes  of  such  preliminary  expenses  as 
might  be  necessary  and  reasonable  for  the  prosecution  of  the  undertaking.  Here  the 
money  having  been  applied  in  pursuance  of  the  terms  of  the  agreement  between  the 
parties,  the  plaintiff  is  not  entitled  to  recover  it  back  from  the  defendants. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — This  was  an  action  to  recover  back  a  deposit.  The 
plaintiff'  recovered  a  verdict  at  the  trial,  and  a  motion  was  made  to  set  aside  the 
verdict,  and  for  a  new  trial,  on  two  grounds  :  First,  because  the  letter  of  allotment 
required  a  stamp,  and  as  it  was  not  stamped,  and  formed  the  ground  of  action,  that 
therefore  the  case  of  the  plaintiff'  failed.  The  second  ground  upon  which  the  defen- 
dants moved,  and  which  was  for  a  new  trial,  was  because  the  deposit  had  been 
applied  to  certain  expenses,  which  were  intimated  in  the  letter  of  allotment  under 
which  the  plaintiff  claimed.  With  respect  to  the  first  objection,  we  are  of  opinion 
that  the  letter  of  allotment  did  not  require  a  stamp.  The  plaintiff  applied  [215]  for 
shares  by  letter,  offering  certain  terms  :  the  letter  of  allotment  allotted  shares  on 
dift'erent  terms.  These  two  letters  did  not  constitute  any  agreement  between  the 
parties.  The  contract  arises  from  the  offer  contained  in  the  letter  of  allotment,  and 
the  acceptance  of  it  by  the  plaintiff  by  complying  with  its  terms  in  paj'ing  the 
money,  &c.  The  entire  contract  between  the  parties,  therefore,  is  not  in  writing, 
and  cannot  be  stamped.  On  the  authority  of  Vollans  v.  Fletcher,  we  are  of  opinion 
that  the  letter  of  allotment  was  properly  received  in  evidence  without  a  stamp  ;  and, 
therefore,  the  first  ground  fails. 

The  motion  was  made  also  on  another  ground,  namely,  because  the  deposit  was  not 
applied  to  the  precise  purpose  for  which  it  was  paid,  and  so  the  contract  on  which  it 
was  depo.sited  was  rescinded.  The  directors,  in  their  letter  of  allotment,  point  out 
that  they  call  for  10s.  per  share,  "considering  it  unnecessary  to  lock  up  money  not 
necessary  for  expenses."  The  plaintiff  here  has  paid  501.  (that  is,  10s.  per  share  for 
100  shares),  which,  according  to  the  allotment,  was  to  be  applied  towards  the  expenses. 
There  was  no  evidence  that  it  was  not  so  applied  ;  on  the  contrary,  the  evidence  was 
that  it  had  been  so  applied.  The  ground  of  our  decision,  in  JValstah  v.  Spottiswoode, 
and  in  many  similar  cases,  was,  that  the  object  for  which  the  money  was  deposited 
had  become' impossible.  The  money  was  there  deposited  for  the  purpose  of  formmg 
a  Company,  and  carrying  on  a  project  which  had  been  abandoned,  and  so  the  object 
of  the  deposit  had  come  to  an  end,  and  the  money  in  the  hands  of  the  depositee  was 
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money  had  to  the  use  of  the  depositors.  That  is  not  the  case  here  ;  the  10s.  per 
share  was  deposited  for  a  specific  object,  (that  is,  the  payment  of  the  expenses),  which 
means  the  prelimiiiar}^  expenses;  and  if  these  deposits  had  been  so  applied,  and  there 
was  evidence  that  they  had  been,  the  plaintiff'  had  no  right  to  complain,  and  cannot 
recover  anything  back.     The  rule  for  a  new  trial,  therefore,  must  be  made  absolute. 

[216]  If  there  be  anything  in  the  point  that  the  act  of  Parliament  apparently 
forbids  the  receipt  of  more  than  a  certain  amount  of  preliminary  expenses,  that  point 
may  be  rai.sed  by  the  plaintiff'  on  a  new  trial,  if  he  thinks  fit  to  tender  a  bill  of  excep- 
tions on  that  point ;  but  at  present  it  appears  to  us,  that,  if  by  the  contract  between 
the  parties  money  is  advanced  with  the  stipulation  that  it  is  to  be  expended  in 
preliminary  expenses,  the  party  so  depositing  cannot  recover  back  the  money  if  the 
scheme  fails,  and  if  it  appears  that  the  money  has  been  so  expended. 

Eule  absolute. 


West  and  Another  v.  Fritche  and  Another.  Dec.  5,  1848. — A  mortgage- 
deed,  executed  by  the  mortgagor  only,  contained  a  clause  whereby  "for  the  more 
eflfectual  recovery  of  the  interest,  the  mortgagor  did  attorn  and  become  tenant 
to  the  mortgagee  of  the  premises,  at  the  yearly  rent  of  401.,  to  be  paid 
half-yearly,  so  long  as  the  piincipal  sum  remained  secured."  The  mortgagor 
continued  in  possession,  and  made  several  of  these  half-yearly  payments  : — Held, 
that  the  subsequent  occupation,  connected  with  the  covenant,  created  the  relation 
of  landlord  and  tenant,  and  that  the  mortgagee  might  distrain  for  a  half-yearly 
payment  in  arrear. 

[S.  C.  18  L.  J.  Ex.  50.  Di.scussed,  Morton  v.  Woods,  1868-9,  L.  E.  3  Q.  B.  658 ;  L.  R. 
4  Q.  B.  293.  Distinguished,  Scobie  v.  Cullins,  [1895]  1  Q.  B.  375.  Referred  to, 
Jolly  V.  Arbuthnot,  1859,  4  De  G.  &  J.  224.] 

Trespass  for  breaking  and  entering  a  manufactory,  and  seizing  and  taking  certain 
goods  of  the  plaintiH's. 

The  defendants  pleaded  (with  other  pleas)  as  to  seizing  and  taking  the  goods,  not 
guilty  "by  statute." 

At  the  trial,  before  Wilde,  C.  J.,  at  the  Derbyshire  Spring  Assizes,  the  following 
facts  appeared  : — By  indenture  of  appointment  and  mortgage  of  the  9th  of  June,  1845, 
the  plaintiff's  and  one  Hollingvvorth  executed  a  mortgage  in  fee  of  the  premises  in 
question  to  G.  Fritche  for  securing  8001.  and  interest.  The  mortgage-deed  contained 
a  clause,  whereby,  "for  the  bettei-  and  more  etiectual  recovery  of  the  interest  of  the 
said  sum  of  800l.  by  and  out  of  the  rents,  issues,  and  profits  of  the  said  messuage, 
hereditaments,  and  effects,"  the  mortgagees  "  did  attorn  and  become  tenants  to  the 
said  G.  Fritche,  his  executors,  A;e.,  of  the  same  premises  and  effects,  at  the  yearly  rent 
of  401.,  to  be  paid  half  yearly  on  the  9th  day  of  June  and  the  lith  day  of  December  in 
every  year,  during  so  long  time  as  the  said  [217]  sum  of  8001.  or  any  part  thereof 
should  remain  secured  upon  the  said  premises  and  eff'ects."  This  deed  was  executed 
by  the  mortgagors  only.  On  the  6th  of  July,  1846,  G.  Fritche  died,  having  by  his 
will  devised  all  his  real  estates  to  the  defendants  in  trust.  The  defendants  gave 
notice  to  pay  oft'  the  principal  and  interest  due  on  the  mortgage,  and  on  the  5th  of 
July,  1847,  distrained  for  the  half-year's  interest  due  on  the  previous  9th  of  June, 
which  was  the  trespass  complained  of.  The  receipts  given  by  the  defendants  for  the 
half-yearly  payments  described  them  as  "interest,"  not  as  rent.  On  the  part  of  the 
defendants  it  was  submitted,  that,  upon  default  in  payment  of  the  interest,  the  clause 
in  the  mortgage-deed  created  a  tenancy  which  enabled  them  to  distrain.  The  learned 
judge,  being  of  that  opinion,  directed  a  verdict  for  the  defendants,  reserving  leave 
for  the  plaintiff's  to  move  to  enter  a  verdict  for  them. 

Macaula\^  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly ;  against  which 

Miller  shewed  cause.  The  clause  of  attornment  created  a  tenancy  at  will  between 
the  mortgagor  and  mortgagee,  and  the  right  to  distrain  was  incident  to  it :  Bac.  Abr. 
"Distress"  (A.).  [Parke,  B.  The  plaintiff's  could  only  be  liable  to  rent  if  they 
occupied  upon  the  express  terms  that  they  would  pay  rent.]  The  plaintiff's  were 
tenants  at  will  at  a  fixed  rent  payable  at  a  certain  time,  and  upon  non-payment  of 
such  rent  their  goods  were  liable  to  be  distrained.     In  Don  d.  Garrod  v.  Ulletj  (12  .A.. 
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&  E.  481)  the  deed  contained  a  reservation  of  the  right  to  distrain  :  but  when  the  law 
gives  that  right,  it  is  the  same  as  if  created  by  the  express  stipulation  of  the  parties 

Macaulay  and  Bittleston,  in  support  of  the  rule.  The  [218]  attornment  clause 
could  have  no  operation  as  a  demise  :  first,  because  the  deed  is  not  executed  by  the 
mortgagee ;  and  secondly,  by  reason  of  the  uncertainty  as  to  the  term  of  its  duration. 
[Parke,  B.  Assuming  that  to  be  so,  if  a  mortgagor  occupies,  and  pays  rent  qua  rent, 
does  not  that  create  a  new  tenancy,  not  under,  but  upon  the  terms  of,  the  deed  1] 
The  receipt  given  in  evidence  shews  that  the  parties  never  contemplated' the  relation 
of  landlord  and  tenant;  for  they  described  the  half-yearly  payment  as  for  'interest," 
not  rent.  In  Doc  d.  Siiell  v.  Tom  (4  Q.  B.  61.5),  there  was  a  similar  attornment  clause, 
but  the  Court  gave  no  opinion  as  to  its  effect,  because  the  deed  contained  a  power  of 
entry  in  case  of  default  in  payment  of  the  mortgage  money.  The  11  Geo.  2  c.  19 
s.  21,  applies  only  to  persons  entitled  to  rents  or  services:  Liwhn  v.  Collins  (Willes', 
429).  [They  also  cited  Doe  d.  Rmjlance  v.  Lightfoot  (8  M.  &  W.  .353),  fVUkinsmi  v' 
Hall  (4  Scott,  301),  Doe  d.  Parsley  v.  Day  (2  Q.  B.  147).] 

Pakke,  B.  We  all  think  that  the  subsequent  occupation,  connected  with  the 
covenant,  constituted  the  relation  of  landlord  and  tenant,  so  that  the  mortgagor 
could  distrain.     The  rule  must,  therefore,  be  discharged. 

KoLFE,  B.,  and  Pl.^tt,  B.,  concurred. 

Kule  discharged. 

[219]  Brown  v.  Xotley.  Dec.  o,  1848.— Where  the  interest  of  a  tenant  is  deter- 
mined by  the  death  of  a  tenant  for  life  under  whom  he  holds,  the  possession 
ceases  with  the  interest,  and  he  cannot  maintain  trespass  unless  he  does  some 
act  indicating  an  intention  to  continue  the  possession. 

[S.  C.  18  L.  J.  Ex.  39.] 

Trespass  for  breaking  and  entering  a  certain  close  of  the  plaintiff'. 

Plea,  that  the  close  in  which  &c.,  was  not  the  close  of  the  plaintiff';  upon  which 
issue  was  joined. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Spring  Assizes  for  Somersetshire,  it 
appeared  that  the  close  in  question  had  been  let  by  one  Xotley,  who  was  tenant  for 
life,  to  the  plaintiff'  from  Christmas,  1846,  to  Christmas,  1847.  In  Xoveraber,  1847, 
a  new  agreement  was  entered  into  with  Xotley,  bv  which  the  plaintiff'  was  to  hold 
the  land  from  Christmas,  1847,  to  Christmas,  1848.  The  plaintiff'  had  occupied  the 
close  by  placing  his  cattle  there  :  but  during  the  winter  months  the  close  was  covered 
with  water,  so  that  about  the  month  of  Xovember  the  cattle  were  removed.  Accord- 
ingly, in  Xovember,  1847,  the  plaintiff"  drove  his  cattle  out,  and  thorned  up  the  gate 
of  the  close,  which  remained  in  that  condition  on  the  6th  of  January,  1848,  when 
Xotley,  the  tenant  for  life,  died.  On  the  8th  of  January,  1848,  the  plaintiff  obtained 
another  agreement  from  a  party  who  claimed  to  be  entitled  in  remainder,  but  the 
plaintiff"  did  not  enter  on  the  close  or  do  any  act  for  the  purpose  of  taking  possession. 
On  the  21st  of  January,  the  defendant,  who  was  the  son  of  Xotley,  the  former  tenant 
for  life,  committed  the  trespass  complained  of,  by  fixing  a  lock  on  the  gate  of  the 
close.  It  was  objected,  on  the  part  of  defendant,  that  there  was  no  evidence  of  such 
possession  as  would  enable  the  plaintiff"  to  maintain  trespass  ;  and  the  learned  judge, 
being  of  that  opinion,  nonsuited  the  plaintiff",  reserving  leave  for  him  to  move  to 
enter  a  verdict  for  40s.,  if  the  Court  should  be  of  a  different  opinion. 

A  rule  nisi  having  been  obtained  accordingly, 

[220]  Crowder  and  Moody  now  shewed  cause.  In  order  to  maintain  trespass, 
the  partv  must  have  either  the  actual  or  a  constructive  possession  of  the  land  :  Kevett 
V.  Bfoim  (5  Bing.  7),  Smith  v.  Milks  (1  T.  Pt.  475),  1  Chit.  Plead.  197.  In  this  ease 
the  plaintiff  had  neither,  for  the  actual  possession  ceased  when  the  cattle  were  driven 
off  the  close,  and  the  constructive  possession  terminated  on  the  death  of  the  tenant 
for  life.  [Parke,  B.  Could  the  remainderman  have  brought  trespa-ss  against  the 
plaintiff"  for  continuing  in  possession  after  the  6th  of  January,  1848?  or,  suppose  the 
party  to  the  agreement  had  not  been  tenant  for  life,  would  the  plaintiff"  have  been 
liable  to  an  action  by  his  landlord  for  not  giving  up  possession  on  that  day  .']  Xo 
such  action  could  be  maintained,  for  the  plaintiff"  not  having  done  any  act  to  indicate 
an  intention  to  continue  in  possession,  his  constructive  possession  must  be  presumed 
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to  have  ended  on  the  death  of  the  tenant  for  life.  If  after  that  time  he  had  turned 
his  cattle  on  the  land,  or  had  done  any  injury  to  the  soil  before  he  obtained  a  fresh 
agreement  from  the  remainderman,  he  would  have  been  a  wrong  doer.  It  is  a  fallacy 
to  sa}',  that  there  must  be  a  divesting  of  possession,  for  he  had  none  which  he  could 
give  up.  [Eolfe,  B.  Suppose  the  plaintifi'  has  been  liable  to  a  penalty  for  every  day 
he  continued  in  possession  after  the  death  of  the  tenant  foi'  life,  would  the  facts 
proved  be  evidence  to  fix  him  with  that  penalty  ?  Piatt,  B.  Or  .suppose,  six  months 
afterwards,  the  party  entitled  sued  him  for  use  and  occupation,  could  he  have 
succeeded  ?]  It  is  submitted  that  he  could  not.  [They  also  cited  Hall  v.  Davis 
(2  C.  &  P.  33),  Hnrper  v.  Charksivor/h  (4  B.  &  C.  574).] 

Kinglake,  Serjt.,  Phinn,  and  Broadmead,  in  support  of  the  rule.  There  was 
sufficient  evidence  of  possession  to  [221]  enable  the  plaintiff  to  maintain  trespass 
against  a  wrong  doei'.  He  was  in  actual  possession  in  November,  1847,  when  the 
new  agreement  was  made  for  holding  the  land  from  Christmas,  1847,  to  Christmas 
1848.  The  plaintifi'  had  occupied  the  land  with  his  cattle  ;  but  it  becoming  inundated 
in  November,  1847,  he  then  drove  them  off",  and  thorned  up  the  gate.  The  presump- 
tion is,  that  the  same  possession  continued,  the  plaintiff'  not  having  done  any  act  to 
indicate  an  intention  to  surrender  the  land.  He  had,  therefore,  a  possession  sufficient 
to  enable  him  to  maintain  trespass  against  a  wrong  doer  —  whether  rightful  or 
wrongful,  is  immaterial.  Unless  the  tenant  of  a  house,  on  the  determination  of  his 
term,  delivers  up  the  key,  or  does  some  act  shewing  an  intention  to  give  up  possession, 
his  possession  is  presumed  to  continue :  Graham  v.  Peat  (1  East,  244).  Here  the 
plaintiff,  by  taking  a  new  agreement  from  the  remainderman,  shewed  that  he  intended 
to  continue  the  possession.  The  remainderman  could  maintain  no  action  until  after 
entry,  and  not  having  made  an  entry,  there  would  be  no  remedy  against  a  trespasser, 
unless  the  plaintiff'  could  sue.  [They  also  cited  Doc  d.  Burrell  v.  Pcrhins  (3  M.  & 
Sel.  271).] 

Parke,  B.  There  is  no  doubt  about  the  rule  of  law,  that,  to  entitle  a  party  to 
bring  trespass,  he  must,  at  the  time  of  the  act  committed,  have  either  the  actual 
possession,  or  a  constructive  possession  in  respect  of  the  thing  being  actually  vested 
in  him.  That  was  so  laid  down  by  Ashhurst,  J.,  in  delivering  judgment  in  Smith  v. 
Milhi^,  and  is  undoubted  law.  I  should  observe,  howevei-,  that  the  terra  "constructive 
possession  "  in  that  passage  does  not  appear  to  relate  to  land,  but  to  an  estray  taken 
by  a  stranger  before  seizure  by  the  lord.  Such  being  the  undoubted  law,  the  only 
difficulty  is  in  its  application  to  the  [222]  facts  of  the  present  case.  If  the  plaintiff" 
had  been  in  pos.session  of  the  land  under  a  contract  for  the  eatage  of  grass,  unless 
there  was  some  agreement  to  the  contrary,  his  interest]  would  have  ceased  with  the 
existence  of  the  crop.  But  it  appears  that  he  had  a  lease  of  the  land  ;  and  conse- 
quently, when  he  took  possession  under  that  lease,  he  was  in  actual  possession  of  the 
land,  and  must  be  presumed  to  have  so  continued  until  the  end  of  his  interest,  which 
ceased  on  the  death  of  the  tenant  for  life  in  January,  1848.  During  all  the  previous 
time  he  was  in  condition  to  maintain  trespass,  because  he  entered  and  occupied  the 
land  with  his  cattle,  and,  having  done  no  act  to  the  contrary,  would  be  considered 
as  in  possession  until  the  end  of  his  term.  The  question  is,  whether,  after  his  interest 
ceased,  he  could  be  presumed  to  be  in  possession.  Now,  if  he  continued  in  possession 
after  that  time,  he  would  be  a  wrong  doer;  and  therefore  he  must  be  presumed 
not  to  have  continued  in  possession,  unless  an  intention  to  the  contrary  be  clearly 
shewn.  If  he  had  kept  his  cattle  on  the  close,  or  the  gate  locked  with  a  key,  which 
he  kept,  the  case  might  have  been  different.  But  though  there  was  nothing  to 
indicate  the  giving  up  possession,  there  was  no  evidence  of  an  intention  to  remain  after 
the  term  ended,  so  that  the  possession  was  in  a  neutral  state.  He  must,  therefore, 
be  considered  to  have  been  out  of  possession  ;  if  not,  the  consequence  would  be,  that 
he  would  be  liable  to  an  action  of  trespass,  or  to  an  action  on  the  implied  contract  to 
deliver  up  possession  at  the  end  of  the  term.  Unless  some  act  be  done  indicating  an 
intention  to  the  contrary,  possession  ceases  as  soon  as  the  interest.  I  therefore 
think  the  nonsuit  was  right. 

EOLFE,  B.  I  am  of  the  same  opinion.  No  doubt,  in  order  to  maintain  trespass, 
there  must  be  a  possession, — whether  actual  or  constructive  is  immaterial.  Here  the 
plaintiff'  held  under  a  lease  from  the  tenant  for  life ;  but  [223]  that  was  put  an  end 
to  by  his  death.  After  that,  unless  he  did  some  act  to  the  contrarj',  it  cannot  be  said 
that  he  held  possession  when  it  was  his  duty  to  give  up  possession.     But  he  did 
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nothing.     Afterwards  he  takes  a  new  lease.     Then,  if  he  had  done  any  act  for  the 
purpose  of  taking  possession,  he  might  have  maintained  trespass  ;  but  he  does  nothing. 

Platt,  B.,  concurred. 

Rule  discharged. 

Regina  v.  Mokse.     Dec.  7,  1848. — Motions  on  the  revenue  side  of  this  Court 
may  be  made  in  the  Vacation  Sittings. 

[S.  C.  6  D.  &  L.  224.] 

Maynard  moved  to  make  absolute  a  rule  to  confirm  the  report  of  the  Queen's 
Remembrancer,  approving  of  the  purchase  of  certain  premises  sold  under  an  extent. 
He  submitted  that  the  motion  might  be  made  in  Vacation,  as  the  Court  was  presumed 
to  be  ahvaj^s  sitting  on  the  revenue  side  of  the  Exchequer. 

Per  Curiam. (a)     Take  a  rule. 

Rule  granted. 


[224]    Exchequer  Reports.    Hilary  Term,  12  Vict. 

BuRNSiDE  I'.  Dayrell.  Dec.  1,  1848.  Jan.  20,  1849.— Where  an  allottee  in  a  pro- 
jected Railway  Company  had  paid  his  deposit  into  the  bank  named  in  the 
prospectus,  which  had  been  circulated  by  the  defendant's  sanction,  his  name 
appearing  therein  as  one  of  the  provisional  committee  and  as  chairman  of  the 
committee  of  management;  but  the  defendant  had  not  personally  superintended 
the  allotment  of  shares,  and  had  taken  no  active  part  in  the  concern,  and  had 
been  present  once  only  at  any  meeting,  when  he  acted  in  the  capacity  of  chairman, 
but  dissented  from  the  proceedings  :  in  an  action  by  the  plaintiff  against  the 
defendant  for  the  recovery  of  his  deposit,  on  the  abandonment  of  the  scheme — 
Held,  that  the  defendant  was  not  liable— In  such  case,  letters  written  by  the 
secretary  of  the  Company  to  the  plaintiff,  there  being  no  other  evidence  of  their 
being  written  by  the  defendant's  authority,  are  not  admissible  in  evidence  agamst 
the  defendant. 

[S.  C.  6  Railw.  Cas.  67  ;  19  L.  J.  Ex.  46.] 

Assumpsit  for  money  had  and  received,  for  interest,  and  on  an  account  stated. 
Plea,  non  assumpsit ;  upon  which  issue  was  joined.  At  the  trial  of  the  cause,  before 
Pollock,  C.  B.,  at  the  London  Sittings  after  Trinity  Term,  1847,  the  follownig  facts 
appeared:  — On  the  13th  of  October,  1845,  a  Company  was  set  on  foot,  of  which  a 
prospectus  was  advertised,  called 

"  The  Direct  Manchester,   Leeds,  and  York  Railway,  provisionally  registered  &c. 
"  Capital,  800,000  in  40,000  shares  of  201.  each.     Deposit,  21.  2s.  per  share. 

The  defendant's  name  appeared  as  one  of  the  provisional  committee,  and  as  chair- 
man of  the  committee  of  management.  The  prospectus  did  not  difier  from  the 
ordinary  form  of  that  instrument.  Application  for  shares  was  to  be  made  to  the 
provisional  committee.  The  plaintiff,  on  the  Uth  of  October,  applied,  by  letter,  tor 
200  shares  in  the  Company.  The  letter  of  application  was  also  in  the  usual  form. 
[225]  Subsequently  to  the  date  of  the  plaintiff's  application,  the  prospectus  appeared 
as  an  advertisement  in  the  papers.  On  the  10th  of  November,  the  plaintiff  received 
a  letter  of  allotment,  whereby  twentv  shares  were  allotted  to  him  :  deposit,  4.-K 
This  letter  was  signed  by  J.  Whitehead,  the  secretary  to  the  Company.  Ihe  plaintm 
accordingly,  on  the  same  day,  paid  the  amount  of  the  deposit,  viz.  421.,  into  the  hanK 
named  in  the  prospectus.  The  scheme  having  been  subsequently  abandoned,  ine 
present  action  was  brought  by  the  plaintiff  against  the  defendant,  to  recover  from  mm 
the  amount  of  his  deposit.  It  appeared  that  the  defendant  had  never  been  present 
at  any  meeting  of  the  committee  but  once,  on  the  3rd  of  November,  lb4.D,  «tien  ne 
acted  as  chairman,  and  that,  on  that  occasion,  he  dissented  from  the  P™'^ew;"f^ 
Two  letters  sent  in  February,  1846,  and  addressed  by  Whitehead,  the  secretaiy,  to 

(o)  Parke,  B.,  Rolfe,  B.,  Platt,  B. 
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the  plaintiff,  in  answer  to  letters  addressed  to  Whitehead  by  the  plaintiff,  were  offered 
in  evidence;  which  were  objected  to  on  the  part  of  the  defendant,  and  wei-e  i-ejected, 
on  the  ground  that  there  was  no  evidence  of  the  defendant's  having  authorised  the 
secretary  to  write  them;  and  that  the  mere  fact  of  his  being  secretary  was  not 
sufficient  to  make  them  receivable  in  evidence  against  the  defendant.  The  Lord 
Chief  Baron  left  it  to  the  jury  to  say,  first,  whether  the  defendant's  name  was  held 
out  as  chairman  of  the  Company  with  his  knowledge  and  consent ;  and  secondly, 
whether  he  personally  superintended  the  allotment  of  shares  to  the  plaintiff.  The 
jury  answered  the  Krst  question  in  the  affirmative,  and  the  latter  in  the  negative. 
Under  his  Lordship's  direction,  a  verdict  was  entered  for  the  plaintiff,  leave  being 
reserved  for  the  defendant  to  move  to  set  that  veidict  aside,  and  to  enter  a  nonsuit, 
if  the  Court  should  be  of  opinion  that,  under  the  circumstances,  the  defendant  was 
not  the  party  liable  to  be  sued. 

In  Michaelmas  Term,  1847,  a  rule  nisi  was  obtained  by  [226]  Crowder,  in  pursu- 
ance of  the  leave  reserved.  And  a  rule  nisi  was  obtained  by  Martin  on  the  part  of 
the  plaintiff,  for  a  new  trial,  in  the  event  of  the  other  rule  being  made  absolute,  on 
the  ground  that  the  letters  tendered  in  evidence  were  impr'operly  rejected.  Against 
the  former  rule  cause  was  shewn  in  Trinity  Term  last,  (May  27  and  29)  by 

Martin  and  Addison  (M.  Chambers  with  them).  The  plaintiff  is  entitled  to 
retain  the  verdict.  The  present  case  is  not  distinguishable  from  that  of  ll'alslah  v. 
Spottmcoode  (15  M.  &  VV.  501).  The  defendant's  name  appeai'ed  in  the  prospectus, 
and,  upon  the  faith  of  that,  the  plaintiff  paid  his  deposit.  The  fact  that  the  defen- 
dant did  not  pei'sonally  interfere  in  making  the  allotment  can  make  no  difference 
between  the  cases.  The  plaintiff  acted  on  the  faith  of  the  document  issued  under 
the  defendant's  authority,  and  the  defendant  is  bound  by  it ;  and  the  scheme  having 
become  abortive,  the  plaintiff  is  entitled  to  the  return  of  his  deposit.  [They  also 
cited  the  cases  of  Reynell  v.  Lewis,  and  JVyld  v.  Hopkins  (15  M.  &  W.  517),  and 
Nockelh  V.  Crosby  (3  B.  &  C.  814),  and  the  judgments  of  Holroyd,  J.,  and  Bayley,  J., 
in  the  latter  case.] 

Crowder,  Hoggins,  and  Bovill,  in  support  of  the  rule.  The  real  question  is, 
whether  the  defendant  is,  un<ier  all  the  circumstances  of  the  case,  the  proper  person 
to  be  sued  for  the  recovery  of  the  deposit.  The  only  act  done  by  the  defendant  was 
by  sanctioning  the  circulation  of  the  prospectus,  in  which  his  name  appeared.  He 
attended  once,  and  once  only,  at  any  meeting  of  the  Company,  when  he  dissented 
from  the  proceedings.  If  the  defendant  were  held  to  be  liable  in  this  ease,  every 
person  who  merely  allowed  his  name  to  be  placed  upon  a  document  of  this  description 
would  be  liable  for  goods  and  other  matters  supplied  to  the  Company,  without  any 
other  authority  whatever  on  his  part.  Provisional  committeemen  are  not  paitners, 
and  they  give  [227]  to  each  other  no  authority  to  pledge  their  credit.  The  cases 
cited  turned  upon  the  particular  circumstances  of  those  cases,  and  upon  the  particular 
objections  there  made,  which  do  not  apply  to  the  present  case. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  (Dec.  1,  1848)  said — This  was  an  action  brought  to  recover 
back  a  deposit  from  the  defendant,  as  one  of  the  provisional  committee  of  the  Direct 
Manchester,  Leeds,  and  York  Railway  Company.  The  action  was  foi'  money  had  and 
received,  to  which  the  defendant  pleaded  non  assumpsit.  The  defendant  must  be 
taken  to  have  concurred  in  ciiculating  a  prospectus,  in  which  his  name  occurs  as  one 
of  the  provisional  committee,  and  chairman  of  the  committee  of  management.  The 
date  on  which  the  prospectus  was  proved  to  have  been  circulated,  was  the  13th  of 
October,  1845.  The  form  of  the  application  for  shares  was  given  in  the  prospectus, 
and  it  does  not  differ  from  the  usual  form  which  is  found  in  similar  instruments. 
Puisuant  to  the  prospectus,  the  plaintiff,  on  some  day  in  October  1845,  applied  to 
the  provisional  committee  for  shares,  and,  on  the  11th  of  November,  he  paid,  by  way 
of  deposit,  into  a  country  bank,  by  which  it  was  remitted  to  the  Commercial  Bank, 
(being  the  bank  named  in  the  prospectus)  the  amount  of  his  payment  for  shares. 
The  project  failed,  and  the  question  is,  whether  the  plaintiff  can  recover  back  hia 
deposit  from  the  defendant.  It  may  be  assumed,  that  there  was  such  an  entire 
failure  of  consideration  as  entitled  the  plaintiff  to  recover  back  his  deposit  from  some 
one ;  and  the  only  question  is,  whether  the  defendant  is  one  of  the  parties  liable  to 
refund  that  deposit.  We  think  that  he  is  not.  He  can  only  be  liable  because  he  was 
the  person,  or  one  of  the  persons,  to  whom  the  deposit  was  paid.     There  was  no 
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evidence  that  such  was  the  case  in  the  present  instance.  The  defendant  never  acted 
at  all,  except  by  once  attending  a  meeting,  as  chairman,  on  the  [228 )  3rd  of  November, 
and  by  concurring  in  the  circulation  of  the  prospectus.  The  attendance  on  the  3rd  of 
November  has  nothing  to  do  with  this  part  of  the  case ;  the  prospectus  only  points 
out  the  course  to  be  pursued  by  the  parties  desirous  of  getting  shares,  namely,  by 
application  to  the  provisional  committee.  If,  acting  on  this,  the  plaintift"  applied  to 
A.,  B.,  and  C,  three  members  of  the  provisional  committee,  and  deposited  the  money 
with  them,  this  might  bind  the  defendant  to  permit  the  plaintiff'  to  be  a  member  of 
the  company  when  formed,  but  it  does  not  make  the  defendant  liable  for  money  not 
paid  to  him,  when  the  project  has  failed.  The  plaintiff'  must  recover  back  his  money 
from  the  parties  to  whom  it  was  paid.  Although  the  money  was  paid  to  the  bankers 
named  in  the  prospectus,  it  was  not  paid  to  the  use  of  the  defendant,  nor  was  there 
any  proof  that  the  defendant  ever  received  or  could  have  received  any  part  of  it. 
There  was  no  evidence  that  he  was  one  of  the  persons  in  whose  name  the  account  was 
opened  with  the  bank  where  the  money  was  kept ;  and  I  must  again  observe,  that 
the  only  occasion  that  he  ever  attended  any  meeting  of  any  sort,  was  on  the  3rd  of 
November,  when  he  went  for  the  purpose  really,  not  of  concurring  in  the  business  of 
the  meeting,  but  of  making  some  complaints,  which  he  did,  and  of  objecting  to  the 
whole  course  of  proceeding ;  the  evidence  being,  that  he  quarrelled  with  the  people 
there,  and  that  he  went  away,  and  never  was  present  at  any  other  meeting  whatso- 
ever. There  is  no  difference,  as  far  as  the  defendant  is  concerned,  between  the  case 
of  money  received  by  other  members  of  the  provisional  committee,  and  goods  furnished 
by  ordei  of  other  members  of  the  committee.  The  parties  paying  the  money  must 
look  to  those  to  whom  they  paid  it,  as  tradesmen  furnishing  goods  must  look  to  the 
parties  by  whom  they  were  ordered,  or  if  credit  was  given,  they  must  prove  that  it 
was  with  the  sanction  of  those  whom  they  seek  to  charge.  JFalstah  v.  SpoUiswoode  is 
distinguishable  from  this  [229]  case.  There  the  secretary  was  the  agent  designated 
by  the  defendant  as  the  person  to  whom  application  for  shares  should  be  made  :  the 
money  paid  to  him  was,  therefore,  paid  to  the  defendant  himself.  The  case  there 
proceeded  on  that  assumption,  the  argument  turning,  not  on  the  point  whether  the 
defendant  was  one  of  the  parties  to  whose  hands  the  deposit  had  come,  but,  admitting 
that  to  be  the  fact,  whether  it  could  be  recovered  back  in  an  action  for  money  had 
and  received.  I  may  observe,  that  in  iralstab  v.  SpoUiswoode  it  was  distinctly  made 
out  that  the  defendant  was  an  active  person  in  the  management  of  the  concern, 
frequently  attending  from  first  to  last.  The  defendant  in  the  present  case  never  went 
but  once,  on  the  3rd  of  November,  and,  as  I  have  observed,  he  went  there,  but  not 
for  the  purpose  of  concurring  in  the  business,  but  of  objecting  to  it,  and  went  away, 
and  never  came  again.  Here  there  is  nothing  to  shew  that  the  defendant  received 
any  part  of  the  deposit,  or  that  he  ever  concurred  in  any  matter  of  contract  made 
with  the  plaintiff',  or  was  any  party  to  it,  or  sanctioned  it.  The  rule,  therefore,  for  a 
nonsuit  must  be  made  absolute. 

Rule  absolute. 

Against  the  cro.ss  rule,  which  had  been  obtained  by  Martin  for  a  new  trial,  cause 
was  now  (Jan.  20)  shewn  by 

Crowder.  The  only  question  which  remains  is,  whether  the  letters  of  Whitehead, 
the  secretary  to  the  Company,  were  properly  rejected  in  evidence.  They  clearly 
were.  No  authority,  either  of  a  general  or  specific  character,  was  shewn  to  have  been 
given  by  the  defendant  to  the  secretary ;  and  therefore  the  defendant  was  not  bound 
by  them.  The  letters,  therefore,  so  far  as  they  affected  the  defendant,  were  those  of 
a  perfect  stranger. 

Martin,  M.  Chambers,  and  Addison,  in  support  of  the  rule.  There  was  some 
evidence  which  made  these  letters  admissible  in  evidence.  The  secretary  of  a  company 
is  [230]  the  proper  person  to  whom  to  apply  to  obtain  any  information  required  with 
respect  to  the  affairs  of  the  Company.  He  is  the  party  to  whom  letters  are  to  be 
written,  and  from  whom  answers  are  to  be  expected.  These  letters  were  a  step  in 
the  evidence,  they  were  admis.sible  as  part  of  the  transaction,  and  ought,  therefore,  to 
have  been  received.  [They  referred  to  Pickering  v.  Busk  (15  East,  43),  Nickson  v. 
Brohan  (10  Mod.  110),  and  Blamhj  v.  De  Birnjh  (17  L.  J.  C.  P.  2).]  ,  •    •«■ 

Pollock,  C.  B.  The  only  question  is,  whether  Whitehead's  letters  to  the  plaintifl, 
written  in  February,  1846,  were  admissible  in  evidence  or  not.  I  remain  of  the  same 
opinion  as  that  which  I  entertained  at  the  trial.     If  the  letters  were  receivable  lu 
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evidence,  on  the  .same  ground  every  answer  given  verbally  by  the  secretary  would  be 
equally  so.  Thus,  if  any  body  asked  him,  "  Are  our  deposits  to  be  returned  ? "  and 
he  answered,  "  No,"  that  answer  is  to  bind  another  party.  I  never  heard  it  contended, 
at  the  trial  of  actions  brought  for  the  recovery  of  deposits,  that  such  an  answer  given 
by  the  secretary  at  the  office  was  sufficient.  This  Court  has  decided  that  the  ordinary 
rules  which  form  partnerships  do  not  apply  to  these  committees  of  proposed  railway 
companies.  To  bind  a  defendant,  you  must  shew  that  he  concurred  in  the  particular 
resolution  upon  which  the  plaintift"  relies,  either  expressly  or  by  necessary  implication. 
If  a  defendant  is  not  bound  by  the  resolution  of  the  committee,  without  such  concur- 
rence on  his  part,  it  follows,  a  multo  fortiori,  that  he  is  not  bound  by  the  statement 
of  the  secretary.  If  the  secretary,  therefore,  had  been  called  at  the  trial,  and  had 
said,  "  Yes :  I  did  write  those  letters ;  I  wrote  them  by  the  authority  of  the  board, 
but  the  defendant  was  not  there,  or,  if  there,  protested  against  them  ; "  it  might  with 
as  much  reason  be  contended,  that  the  defendant  was  bound  by  their  contents ;  but 
that  is  clearly  not  so.  It  appears  to  [231]  me,  therefore,  that  the  act  of  a  secretary 
not  authorised  by  the  board  does  not  bind  the  board  ;  and,  if  authorised  by  it,  binds 
only  those  members  of  it  present  at  the  time  and  actuall}'  concurring  in  giving 
authority  to  the  secretary.  No  authority  can  be  implied  from  the  mere  fact  of  the 
party  being  secretary.  For  these  reasons,  I  think  that  this  rule  ought  to  be 
dischaiged. 

KOLFE,  B.  I  am  entirely  of  the  same  opinion.  This  is  the  case  of  letters  written 
to  the  plaintiff  by  a  third  party  being  sought  to  be  used  as  evidence  against  the 
defendant.  Now,  giving  the  utmost  weight  to  the  evidence  at  the  trial,  it  amounted 
merely  to  this,  that  Whitehead  was  a  person  with  whom  the  public  might  communi- 
cate, and  from  whom  they  might  receive  information  relative  to  the  affairs  of  the 
Company.  But  when  it  has  been  determined  that  the  act  of  the  committee  does  not 
bind  a  member  who  does  not  participate  in  the  particular  act  itself,  how  can  the  act 
of  the  secretary  be  contended  to  have  any  binding  eflfect  at  alii  I  am  now  assuming 
throughout  my  observations  these  to  have  been  letters  which,  if  Mr.  Dayrell  had  been 
shewn  to  have  been  present  at  any  meeting  of  the  committee,  would  have  been  bind- 
ing ;  but  I  doubt  whether  these  letters  can  be  taken  to  have  been  written  within  the 
scope  of  the  secretary's  authority  at  all. 

Platt,  B.  I  quite  agree  that  this  question  stands  upon  the  same  ground  as  if  the 
answer  of  the  secretary  had  been  by  word  of  mouth.  To  bind  the  defendant,  there- 
fore, it  must  be  shewn  to  have  been  done  by  the  defendant's  authority.  In  this  case 
it  appears  to  me  that  no  general  authority  can  be  implied  from  the  relationship  which 
existed  between  the  parties,  nor  does  the  evidence  disclose  any  express  authority. 
I  wish,  however,  upon  this  point  to  guard  myself  against  being  undeistood  as  concur- 
ring with  the  observation  made  by  my  Lord,  that  if  the  defen-[232]-dant  had  been 
present  at  a  meeting  at  which  the  secretary  had  been  authorised  to  write  the  letter, 
but  had  dissented  from  and  had  refused  to  be  bound  by  it,  he  would  not  be  liable. 
It  appears  to  me  to  be  doubtful  whether  he  would  not,  nevertheless,  be  bound ;  but  I 
give  no  opinion  upon  that  point. 

Rule  discharged. 

Craig  and  Another  v.  Lloyd.  Jan.  18,  1849.— Where  an  affidavit  stated  the  date 
of  a  particular  event  to  be  "  the  19th  of  this  present  month  of  January,"  and  the 
jurat  gave  the  full  date — Held  sufficient. 

[S.  C.  18  L.  J.  Ex.  16.5.] 

In  this  case  a  rule  had  been  obtained  by  the  plaintifl's,  calling  on  the  defendant  to 
shew  cause  why  a  rule  obtained  in  this  cause  for  a  special  jury  should  not  be  dis- 
charged, and  why  the  cause  should  not  be  tried  in  its  turn  by  a  common  jury. 

Against  this  rule 

The  Attorney-CTcneral  now  shewed  cause. 

Watson,  contra,  objected  to  an  affidavit  made  by  the  clerk  of  the  defendant's 
attorney,  on  the  ground  that  the  date  of  a  particular  event  did  not  sufficiently  appear 
in  the  body  of  it ;  and  he  stated,  that  he  had  been  informed  there  had  been  a  decision 
in  the  Bail  Court  in  favour  of  the  objection.  The  affidavit  in  question  stated,  inter 
alia,  that  "the  date  of  such  sittings  is  the  19th  of  this  present  month  of  January." 
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The  jurat  was  in  the  ordinary  form.  [Parke,  B.  In  the  absence  of  anv  authentic 
information  to  the  contrary,  I  think  we  ought  to  hold  this  affidavit  to  be  good.  The 
jurat  may  be  referred  to  in  order  to  find  the  date  of  the  event,  and  when  we  refer  to 
the  jurat,  we  find  "this  present  month  of  January"  to  be  January  1849.  The  objec- 
tion, therefore,  cannot  prevail.] 

The  case  then  proceeded  on  the  merits. 

[233]  Cannock  v.  Jones.  Jan.  20,  1849.— A  farming  lease  contained  the  two 
following  clauses  :— First,  "  the  said  S.  C.  (the  lessee)  doth  hereby  covenant  with 
E.  J.  (the  lessor),  in  manner  following :  that  he  the  said  S.  C.  shall  from  time  to 
time  and  at  all  times  during  the  continuance  of  the  said  term  hereby  granted, 
at  his  own  costs  and  charges,  in  all  things  well  and  sufficiently  repair  and  glaze 
the  windows  of  the  said  messuage,  and  also  the  hedges,  ditches,  &c.,  of  and 
belonging  to  the  said  demised  premises,  and  all  fixtures,  additions,  and  improve- 
ments thereto,  during  the  said  term,  in  and  by  and  with  all  and  all  manner  of 
needful  and  necessary  reparations,  cleansings,  and  amendments,  when  and  as 
often  as  occasion  shall  require,  the  said  farm-house  and  buildings  being  previously 
put  in  repair  and  kept  in  repair  by  the  said  E.  J."  The  second  clause  was  as 
follows  :  "  And  it  is  hereby  agreed,  by  and  between  the  said  parties  hereto,  that 
the  said  E.  J.  shall  and  will,  within  eighteen  months  from  the  date  of  the  lease, 
erect  and  build  (inter  alia)  a  new  shed  and  stalls  for  feeding  cattle,  complete,  at 
the  upper  end  of  the  barn,  &c.  ;  and  the  whole  of  which  is  agreed  to  be  left  to 
the  superintendence  of  the  said  S.  C.  and  E.  J.,  her  son  : " — Held,  first,  that  the 
latter  words  in  the  first  clause  amounted  to  an  absolute  and  independent  covenant 
on  the  part  of  E.  J.  to  put  the  premises  into  repair ;  and  secondly,  that  the  pro- 
xision  in  the  latter  clause,  that  the  work  should  be  left  to  the  superintendence  of 
S.  C.  and  the  son  of  E.  J.,  was  not  a  condition  precedent  to  or  concurrent  with 
the  covenant  by  E.  J.  to  do  the  work. 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture  made  on  the  29th 
of  February,  1840,  between  the  plaintiff'  of  the  one  part,  and  the  defendant  of  the 
other  (profert),  the  defendant  did  demise,  lease,  set,  and  to  farm  let  unto  the  plaintiff, 
his  executors  and  administrators,  a  certain  messuage  or  tenement,  cottage,  farm-house, 
and  buildings,  farm,  lands  and  premises,  with  the  appurtenances,  in  the  said  indenture 
more  particularly  mentioned,  to  have  and  to  hold  the  same  unto  the  plaintiff,  his 
executors,  administrators,  and  assigns,  from  the  20th  day  of  March,  1840,  for,  and 
during,  and  unto  the  full  end  and  term  of  seven  years  thence  next  ensuing  and  fully 
to  be  completed  and  ended  ;  and  the  defendant  did  thereby  covenant,  promise,  and 
agree  to  and  with  the  plaintiff,  that  she  the  defendant  would  put  the  said  farm-house 
and  buildings  in  repair,  and  would  keep  them  in  repair  during  the  said  term  ;  and 
that  she  the  defendant  should  and  would,  within  eighteen  months  from  the  date  of 
the  said  indenture,  erect  and  build  a  new  shed  and  stalls  for  feeding  cattle,  complete, 
at  the  upper  end  of  a  certain  barn,  in  and  upon  and  parcel  of  the  said  demised  premises, 
extending  in  a  straight  line  with  the  said  barn  ;  and  likewise  erect  and  build  a  stone 
wall  from  such  shed,  extending  to  a  certain  gate  in  the  said  indenture  mentioned, 
leading  into  a  certain  fold,  in  and  parcel  of  the  said  demised  premises  ;  and  new  floor 
two  rooms  in  the  said  cottage  ;  and  the  whole  of  which  to  be  left  to  [234]  the  super- 
intendence of  the  plaintiff  and  Edwin  Jones,  the  defendant's  son.  The  declaration 
then  averred  that  the  plaintiff  entered  on  the  premises  under  and  by  virtue  of  the 
indenture,  and  contained  an  averment  of  general  performance  on  the  part  of  the 
plaintiff.  It  then  proceeded  to  aver,  that  although  a  reasonable  time,  after  the  making 
of  the  said  indenture,  and  also  after  the  commencement  of  the  said  term,  for  the 
defendant  to  put  the  said  farm-house  and  buildings  into  repair,  had  elapsed  before  the 
commencement  of  this  suit ;  yet  the  defendant  did  not  nor  would  within  that  time, 
or  at  anv  other  time,  put  in  repair  the  .said  farm-house  and  buildings,  or  any  or  either 
of  them,"  contrary  &c.  :  and  further,  that  the  defendant  did  not  nor  would,  after  the 
making  of  the  said  indenture  and  during  the  said  term  thereby  granted,  keep  the  said 
farm-house  and  buildings  in  repair  ;  and  on  the  contrary  thereof,  after  the  making  of 
the  said  indenture  and  during  the  continuance  of  the  said  term,  to  wit  &c.,  and  from 
thence  for  a  long  time,  to  wit  &c.,  the  defendant  wrongfully  suffered  and  permitted 
the  said  farm-house  and  buildings  to  be  and  continue,  and  they  were  for  and  during 
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all  that  time  out  of  repair  by  reason  of  the  defendant's  not  keeping  the  same  in  repair, 
contrary,  &c.  ;  and  further,  that  although  eighteen  months  from  the  date  of  the  s;iid 
indenture  had  elapsed  before  the  commencement  of  this  suit,  yet  the  defendant  did 
not  nor  would  within  that  period,  or  at  any  other  time,  erect  and  build  a  new  shed 
and  stalls  for  feeding  cattle,  complete,  at  the  upper  end  of  the  said  barn,  extending 
in  a  straight  line  with  the  said  barn,  or  otherwise  ;  nor  did  nor  would  the  defendant 
within  that  period,  or  at  any  other  time,  erect  and  build  the  said  stone  wall,  so  to  be 
by  her  erected  and  built  as  aforesaid,  from  the  said  shed,  extending  to  the  gate  lead- 
ing into  the  fold,  or  otherwise ;  nor  did  nor  would  the  defendant  within  that  period 
or  at  any  other  time  new  floor  two  rooms  in  the  said  cottage,  contrary  &c. 

[235]  The  defendant  pleaded  (inter  alia)  non  est  factum,  and  upon  that  plea  issue 
was  joined.  The  cause  was  tried  before  Patteson,  J.,  at  the  last  Spring  Assizes  for 
the  county  of  Gloucester,  when  a  deed  under  which  the  plaintiff  held  the  premises  in 
question  was  put  in  by  him  in  support  of  his  declaration,  containing  (inter  alia)  the 
two  following  el.iuses  :  "  And  the  said  Samuel  Cannock  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  covenant,  promise,  and  agree,  to  and  with  the 
said  Elizabeth  Jones,  her  heirs  and  assigns,  in  manner  following,  that  the  said  Samuel 
Cannock,  his  executors  or  administrators,  shall  and  will  from  time  to  time,  and  at  all 
times  during  the  continuance  of  the  said  term  hereby  granted,  at  his  or  their  own 
costs  and  charges,  in  all  things  well  and  sufficiently  repair  and  glaze  the  windows  of 
the  said  messuage,  and  also  the  hedges,  ditches,  mounds  and  fences  of  and  belonging 
to  the  said  demised  premises,  and  all  fixtures,  additions,  and  improvements  thereto, 
during  the  said  term,  in,  by,  and  with  all  and  all  manner  of  needful  and  necessary 
reparations,  cleansings,  and  amendments,  when  and  as  often  as  occasion  shall  require, 
the  said  farm-house  and  buildings  being  previously  put  in  repair,  and  kept  in  repair 
by  the  said  Elizabeth  Jones."  ..."  And  it  is  hereby  agieed  by  and  between  the  said 
parties  hereto,  that  she  the  said  Elizabeth  Jones  shall  and  will,  within  ten  months 
from  the  date  of  the  within  lease,  erect  and  build  a  new  shed  and  stalls  for  feeding 
cattle,  complete,  at  the  upper  end  of  the  barn,  extending  in  a  straight  line  with  the 
barn,  and  likewise  erect  and  build  a  stone  wall  from  such  shed,  extending  to  the  gate 
leading  into  the  fold,  and  new  floor  two  rooms  in  the  cottage,  and  the  whole  of  which 
is  agreed  to  be  left  to  the  superintendence  of  the  said  Samuel  Cannock  and  Edwin 
Jones  her  son."  It  was  thereupon  contended  by  the  defendant's  counsel,  that  the 
words  "the  farm-house  and  buildings  being  previously  put  in  repair,  and  kept  in 
repair  by  the  said  Elizabeth  Jones,"  contained  [236]  in  the  foregoing  clause  of  the 
lease,  did  not  amount  to  a  covenant  on  the  part  of  the  lessor,  and  consequently  that 
there  was  a  variance  between  the  declaration  and  the  lease  produced.  The  plaintiff 
had  a  verdict,  with  601.  damages,  leave  being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit  upon  the  question  of  variance. 

A  rule  nisi  having  been  obtained  in  pursuance  of  the  leave  reserved,  and  also  to 
arrest  the  judgment  upon  the  second  breach,  on  the  ground  that  it  contained  no 
allegation  with  reference  to  the  work  being  under  the  superintendence  of  the  two 
persons  mentioned  in  that  covenant, 

Talfourd,  Serjt.,  and  Gray  now  shewed  cause.  As  to  the  first  point,  the  words 
"the  said  farm-house  and  buildings  being  previously  put  in  repaii',  and  kept  in  repair 
by  the  said  Elizabeth  Jones,"  are  an  absolute  and  independent  covenant  on  the  part 
of  the  defendant.  [Alderson,  B.  The  covenant  is  insensible  as  it  at  present  stands, 
according  to  strict  grammatical  construction,  for  the  word  "  glaze "  cannot  apply  to 
the  word  "hedges."  If  the  word  "glaze"  be  struck  out,  the  covenant  is  sensible.] 
It  is  not  necessary  that  there  should  be  any  technical  words  in  an  instrument,  in  order 
to  constitute  a  covenant.  The  rule  is  shortly  laid  down  in  Bu^h  v.  Ci/les  (Carth.  232), 
"  that  upon  a  reservation  an  action  of  covenant  will  lie,  as  where  rent  is  reserved 
covenant  will  lie  upon  the  words  of  reservation,  without  any  express  words  of 
covenant."  The  same  rule  is  to  be  found  in  Sampson  v.  Easkrby  (9  B.  &  C.  505),  and 
in  Eoll  Abr.  518,  Com.  Dig.  "Covenant,"  (A.  2).  [They  were  then  stopped  as  to 
this  point] 

As  to  the  objection  raised  to  the  breach,  in  arrest  of  judgment,  it  is  submitted  that 
it  cannot  prevail.  The  covenant  merely  means  that  the  parties  shall  be  at  liberty  to 
perform  the  work  under  the  superintendence  of  the  plaintiff,  and  of  the  defendant's 
son.  It  is,  therefore,  not  a  con-[237]-dition  precedent  or  concurrent,  that  the  work 
should  be  done  under  that  superintendence. 
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Godson,  Alexander,  and  Atherton,  in  support  of  the  rule.  As  to  the  first  point, 
unless  the  instrument  contains  words  amounting  to  an  agreement,  there  is  no  covenant! 
Thus  it  is  laid  down  in  Com.  Dig.  "  Covenant,"  (A.  2),  "  But  where  words  do  not  amount 
to  an  agreement,  covenant  does  not  lie,  as  if  they  are  merely  conditional  to  defeat  the 
estate  :  as,  a  lease  provided  and  upon  condition  that  the  lessee  collect  and  pay  the 
rents  of  his  other  houses."  There  must  be  either  the  word  "agreed,"  or  something 
equivalent  to  it :  Duke  of  St.  Albans  v.  Ellis  (16  East,  352).  [P.-uke,  B.  In  that  case 
the  rule  was  in  effect  laid  down  that  no  technical  words  are  necessary  to  constitute 
a  covenant,  but  that  it  is  sufficient  if  an  agreement  can  be  gathered  from  the  words 
whatever  they  may  be.]  In  Eigby  v.  Great  Western  Railway  Company  {\i  M.  &  W.  811) 
there  was  the  word  "engage,"  which  was  held  to  have  the  same  force  as  the  word 
covenant  would  have  had. 

As  to  the  second  point,  the  word  "  left,"  in  that  covenant,  means  that  the  work 
was  to  be  done  according  to  the  approval  and  satisfaction  of  the  two  parties  named. 
[They  also  referred  to  Slater  v.  Stone  (Cro.  Jac.  645),  and  Thomas  v.  Cadwallader 
(Willes,  496).] 

Pakke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The  first  point 
depends  upon  the  question,  whether  there  is  a  covenant  in  the  lease  to  the  effect  stated 
in  the  declaration,  viz.  "  that  the  defendant  would  put  the  farm-house  and  buildings 
in  repair,  and  would  keep  them  in  repair  during  the  term."  The  rule  of  law,  as  laid 
down  in  the  case  of  The  Duke  of  St.  Albans  v.  Ellis,  is  perfectly  clear,  that,  in  order  to 
constitute  a  covenant,  no  technical  words  are  necessary.  It  is  suffi-[238]-cient  if  vou 
can  collect  from  the  terms  of  the  instrument  that  the  thing  is  to  be  done.  The  question 
therefore  is,  whether  the  words  "the  farm-house  and  buildings  being  previously  put 
in  repair,  and  kept  in  repair  by  the  said  Elizabeth  Jones,"  amount  to  an  absolute 
contract  by  her.  I  am  of  opinion  that  they  do.  Perhaps,  if  the  words  "  kept  in 
repair"  were  omitted,  this  might  amount  to  a  condition  precedent;  but  with  these 
words,  as  they  stand  in  the  lease,  it  is  impossible  to  come  to  that  conclusion.  I  construe 
the  lease  to  amount  to  a  covenant  on  the  part  of  the  lessor  to  put  and  keep  all  the 
premises  in  repair,  except  the  windows  and  the  hedges,  ditches,  itc,  with  respect  to 
which  the  lessee  has  bound  himself.  The  result  of  this  construction  is,  that  the  contract 
is  well  declared  on. 

The  next  question  is,  whether  the  second  breach  is  properly  assigned.  That  breach 
takes  no  notice  that  the  work  was  to  be  left  to  the  superintendence  of  the  plaintiff 
and  the  defendant's  son,  but  merely  states  that  the  defendant  did  not  do  the  work. 
Now  this  is  a  perfectly  good  breach,  unless  the  agreement  that  the  work  should  be 
left  to  the  superintendence  of  these  parties,  amounts  either  to  a  condition  precedent 
or  concurrent ;  for  then  it  would  be  necessary  to  aver  either  performance  of  the  con- 
dition, or  a  readiness  and  willingness  on  the  part  of  the  plaintiff.  But,  although  the 
words  are  extremely  obscure,  I  cannot  satisfy  my  mind  that  they  amount  to  either 
a  condition  precedent  or  concurrent.  I  think  that  the  parties  must  have  intended  only 
that  the  work  was  to  be  done  to  the  satisfaction  of  the  two ;  and  inasmuch,  there- 
fore, as  the  work  was  not  done  at  all,  the  breach  is  well  assigned. 

Alderson,  B.  I  am  entirely  of  the  same  opinion.  With  regard  to  the  first  point, 
I  think  that  the  contract  entered  into  between  the  parties  was  an  independent  covenant 
on  the  part  of  the  lessor  to  put  and  keep  in  repair  all  the  [239]  farm-house  and  buildings, 
with  the  e.xception  of  that  portion  expressly  excepted,  and  which  the  tenant  himself 
contracted  to  repair  ;  and  I  concur  in  the  observations  of  my  Brother  Parke  upon  the 
other  point  in  the  case. 

PL.A.TT,  B.,  concurred. 

Rule  discharged. 

Gabardi  v.  Harmer.  Jan.  27,  1849. — Where  the  defendant  in  action  of  trover 
obtained  leave  to  plead  not  guilty,  not  possessed,  and  accord  and  satisfaction ; 
but  pleaded  not  guilty,  not  possessed,  and  accord  and  satisfaction  after  action 
brought :— Held,  that  the  plaintiff  was  entitled  to  sign  judgment  as  for  want 
of  a  plea. 

[S.  C.  18  L.  J.  Ex.  168.] 

This  was  an  action  of  trover.  The  defendant  having  taken  out  a  summons  to 
plead  several  matters,  delivered  an  abstract  to  plead,  first,  not  guilty ;  secondly,  not 
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possessed  ;  and,  thirdly,  accord  and  satisfaction.  He  then  obtained  leave  to  plead 
these  pleas ;  but  the  third  plea,  when  delivered,  was  of  accord  and  satisfaction  after 
action  brought.     The  plaintiff  having  signed  judgment. 

Greenwood  now  moved  to  set  that  judgment  aside.  The  judgment  was  irregular 
on  two  grounds  :  in  the  first  place,  the  plea  sufficiently  complied  with  the  abstract. 
[Parke,  B.  It  clearly  does  not  agree  with  the  abstract,  and  the  defendant  had,  there- 
fore, no  leave  to  plead  it.  There  is  a  very  considerable  difference  between  a  plea  of 
accord  after  action  and  of  accord  before,  with  respect  to  the  costs.]  In  the  second 
place,  the  proper  course  for  the  plaintiff  to  have  adopted  was,  to  have  applied  to  set 
the  plea  aside  :  Flight  v.  Smale  (4  C.  B.  766).  In  HolUday  v.  Bohn  (3  Scott,  N.  K.  496), 
to  an  action  of  debt,  the  defendant,  under  a  rule  to  plead  nunquam  indebitatus  and 
two  other  pleas,  by  mistake  pleaded  non  assumpsit  with  the  other  two  pleas,  where- 
upon the  plaintiff  signed  judgment,  and  the  Court  set  aside  the  jadgment  for  irregu- 
larity. [Alderson,  B.  There  the  Court  observed,  that  the  case  was  not  like  that  of 
several  pleas  de-[240]-livered  without  any  rule  to  plead  several  matters,  in  which  ease 
the  plaintiff  might  properly  sign  judgment.  You  cannot  distinguish  this  case  from 
that  of  a  defendant  pleading  a  non-issuable  plea,  when  he  is  under  terms  to  plead 
issuably.  The  judgment  has  been  signed,  and  properly  signed,  on  the  ground  that 
the  defendant  has  not  complied  with  the  condition  under  which  he  had  leave  to  plead 
the  pleas.  In  fact,  he  had  no  leave  to  plead  these  pleas.  Parke,  B.  The  case  is 
really  too  clear  to  be  ai-gued.] 

Per  Curiam. (a)  The  defendant  may  take  a  rule  on  an  affidavit  of  merits,  and  on 
payment  of  costs  ;  otherwise, 

Rule  refused. 

HuTT  V.  MORRELL  AND  OTHERS.  Jan.  27,  1849. — The  defendant  in  an  action  of 
trover  having  obtained  leave  to  plead,  inter  alia,  not  guilty,  and  not  possessed, 
the  Court  allowed  him  to  add  a  plea  by  way  of  estoppel,  that  plaintiff  impleaded 
him  in  the  Court  of  Queen's  Bench  in  respect  of  the  same  causes  of  action,  and 
that  the  said  Court  of  Queen's  Bench  gave  judgment  for  defendant  upon  demurrer 
to  plaintifTs  replication  to  defendant's  plea,  which  said  judgment  was  afterwards 
affirmed  by  the  Court  of  Exchequer  Chamber. 

[S.  C.  6  D.  &  L.  447 ;  13  Jur.  215.     In  Queen's  Bench,  11  Q.  B.  425,  438.] 

This  was  an  action  of  trover,  to  which  the  defendants  had  pleaded,  first,  not 
guilty ;  secondly,  not  possessed  ;  thirdly,  leave  and  license  ;  fourthly,  a  special  justifica- 
tion under  a  distress  for  rent  within  six  months  after  the  end  of  the  term,  under  the 
stat.  8  Anne,  c.  14  ;  and,  fifthly,  by  waj'  of  estoppel,  a  plea  which  had  been  disallowed 
by  Kolfe,  B.,  at  chambers,  and  of  which  the  following  is  the  abstract :  "  That  the 
plaintiff  impleaded  the  defendants  in  the  Court  of  Queen's  Bench  in  respect  of  the 
same  causes  of  action,  and  that  the  said  Court  of  Queen's  Bench  gave  judgment  for 
the  defendants  upon  demurrer  to  the  plaintiff's  replication  to  the  defendants'  plea, 
which  said  judgment  was  [241]  afterwards  affirmed  by  the  Court  of  Exchequer 
Chamber;"  sixthly,  the  Statute  of  Limitations;  and,  lastly,  an  avowry  tor  rent  under 
the  11  Geo.  2,  c.  19,  s.  22.  Needham  had  obtained  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  defendant  should  not  be  at  liberty  to  add  the  fifth  plea. 

Against  this  rule 

J.  Henderson  now  shewed  cause.  The  fifth  plea  is  clearly  bad,  and  ought  not  to  be 
allowed.  'I  he  doctrine  of  estoppel  was  well  considered  in  the  case  of  Carter  v.  James 
(13  M.  &  W.  137),  where  it  was  held,  that  a  plea,  to  be  good  as  a  defence  by  way  of 
estoppel,  must  shew  that  the  point  intended  to  be  relied  on  as  a  defence,  was,  in  the 
former  proceeding,  decided  against  the  plaintiff.  [Pollock,  C.  B.  I  find  at  the  end 
of  that  case,  the  following  query  in  my  own  handwriting: — "Qutere,  whether  in  this 
case  the  rule  was  brought  under  the  notice  of  the  Court,  that  where  the  plaintiff  replies 
to  one  part  of  the  plea,  and  thereby  admits  the  other,  if  the  issue  be  found  for  him, 
the  admission  avails  nothing ;  but,  if  the  issue  be  found  against  him,  and  there  be 
judgment,  he  is  estopped  as  to  both."  Parke,  B.  The  question,  how  far  facts  admitted 
in  pleading  are  to  be  considered  as  pleadable  by  way  of  estoppel,  was  considered  in 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Rolfe,  B. 
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Buikau  V.  Rutlin  (2  Exch.  66.5).  If  the  point  here  is  arguable,  I  do  not  think  we  ought 
to  disallow  the  plea.]  It  is  certainly  a  matter  of  discretion  with  the  Court,  whether 
they  will  allow  the  plea ;  and  it  is  submitted  that  they  ought  not.  [He  also  cited 
Gully  V.  The  Bishop  of  Exeter  (-5  Bing.  42).] 

Needham,  in  support  of  the  rule.  The  plea  affords  a  fair  defence.  [Alderson,  B. 
The  real  question  is,  whether  it  is  to  be  allowed  with  the  other  pleas.  Parke,  B. 
The  defence  is  open  to  the  defendant  under  not  guilty  and  not  [242]  possessed ;  but 
still  I  think  that  we  ought  not  to  be  too  strict  in  these  matters.] 

Pollock,  G.  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  I 
think  that,  in  the  exercise  of  our  discretion,  we  ought  to  allow  this  plea  to  be  pleaded 
with  the  others. 

Parke,  B.,  and  Alderson,  B.,  concurred. 

EoLFE,  B.     I  have  not  heard  all  the  argument,  and  therefore  give  no  opinion. 

Rule  absolute. 

The  Attorney-General  r.  Walker.  Jan.  30,  1849.— By  the  2  &  3  Vict.  c.  24, 
s.  18,  it  is  enacted,  that  it  shall  be  lawful  for  any  person  to  make  bricks  for  the 
sole  purpose  of  draining  wet  and  marshy  lands,  without  being  charged  or  charge- 
able with  any  duty  for  or  in  respect  of  such  bricks,  &o.  ;  provided,  that  it  shall 
rot  be  lawful  for  any  person  to  employ  or  make  use  of  any  such  bricks  for  any 
other  purpose  than  in  draining  wet  and  marshy  lands,  and  in  constructing  the 
necessary  drains,  gouts,  culverts,  arches,  and  walls  of  the  brickwork,  proper  and 
necessarily  required  for  effecting  and  maintaining  the  drainage  of  such  lands, 
under  a  penalty  of  501. : — Held,  by  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B.,  (dis- 
sentiente  Pollock,  C.  B.),  that  the  words  "necessarily  required,"  in  the  foregoing 
section,  meant  "  physically  necessary,"  or  "  reasonably  used  with  reference  to 
physical  necessity  ; "  and  that  the  exemption  from  duty  is  to  be  considered  as 
confined  to  such  bricks  as  are  used  in  the  drains,  gouts,  &c.,  themselves.  Per 
Pollock,  C.  B.,  that  the  exemption  applies  to  bricks  used  in  constructing  drains, 
and  all  gouts,  culvei'ts,  arches,  and  walls,  which  are  physically  or  legally  necessary 
for  the  existence  and  maintenance  of  the  drainage ;  and  that  the  term  "  neces- 
sarily required  "  does  not  mean  absolutely  necessary,  but  reasonably  necessary 
with  reference  to  the  circumstances  of  the  particular  case. 

[S.  C.  IS  L.  J.  Ex.  179.] 

This  was  au  information  filed  by  the  Attorney-General  against  the  defendant,  under 
the  2  &  3  Vict.  c.  24,  s.  18,  for  using  bricks  stamped  with  the  word  "Drain  "for  other 
purposes  than  those  allowed  by  the  act.  It  appeared  at  the  trial  of  the  cause,  which 
took  place  liefoi-e  Pollock,  C.  B.,  at  the  Middlesex  Sittings  held  after  last  Trinity  Term, 
that  the  defendant  was  the  contractor  for  certain  w^orks  executed  under  the  authority 
of  the  Stat.  6  &  7  Vict.  e.  Ixxvi.  (local  and  personal),  "  An  Act  for  draining,  em-[243]- 
banking,  and  improving  the  fen  lands  and  low  grounds  within  the  parishes,  hamlets, 
townships,  or  places  of  Bardney,  &c.,  in  the  county  of  Lincoln."  Many  of  the  works 
executed  by  the  defendant,  and  constructed  of  the  bricks  marked  "  Drain,"  and  upon 
which  no  duty  had  been  paid,  were  bridges,  side-walls,  parapets,  &c. ;  and  it  was  con- 
tended on  the  part  of  the  Crown,  that  these  works  could  not  be  lawfully  constructed 
of  such  bricks,  and  that  the  defendant  had  incurred  a  penalty  by  so  using  them.  For 
the  defendant  it  was  contended,  that  the  works  were  necessary,  under  the  18th  section 
of  the  act  referred  to,  upon  tlie  construction  of  which  the  question  solely  depended. 
It  also  appeared,  that  all  the  works  constructed  by  the  defendant  had  reference  to 
artificial  drains,  and  that  none  of  them  had  reference  to  any  natural  drains ;  that  the 
work  was  done  under  the  superintendence  of  an  engineer,  who  stated  that  no  "  drain- 
bricks"  had  been  uniiecessarily  used,  and  that,  in  his  judgment,  all  the  works  were 
proper,  and  were  necessarily  required  to  effect  and  maintain  the  drainage.  The  Lord 
Chief  Baron  told  the  jury,  that,  in  his  opinion,  the  act  intended  to  give  a  right  to  use 
"drain  bricks"  for  all  works  without  which  the  drainage  could  not  be  effected,  if  such 
works  were  immediately  connected  with  and  incidental  to  the  construction  of  the 
drains  ;  and  that,  if  they  thought  the  works  in  question  were  of  that  description,  they 
ought  to  find  a  verdict  for  the  defendant.  The  jury  found  a  verdict  for  the  defendant 
accordingly. 

Ex.  Div.  X.— 27 
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Ill  Michaelmas  Term  last  (Nov.  6),  a  rule  nisi  was  obtained  by  the  Attorney- 
General  for  a  new  trial,  on  the  ground  of  misdiiection. 

He  referred  to  the  following  statutes  : — 24  Geo.  3,  c.  24,  s.  1  ;  25  Geo.  3,  c.  66  ; 
27  Geo.  3,  c.  13,  ss.  35,  36,  Sched.  (F.) ;  34  Geo.  3,  c.  15,  ss.  1,  2  ;  42  Geo.  3,  c.  93, 
s.  22;  46  Geo.  3,  c.  138,  ss.  3,  4;  55  Geo.  3,  e.  176,  s.  1  ;  1  &  2  Geo.  4,  c.  102,  [244] 
s.  2 ;  5  Geo.  4,  c.  75,  s.  9 ;  7  Geo.  4,  c.  49,  s.  3 ;  and  2  &  3  Vict.  c.  24,  s.  8 ;  6  &  7 
Viet.  c.  Ixxvi.  (local  and  personal). 

Against  this  rule 

Willes,  in  Michaelmas  Term  last  (Nov.  24),  shewed  cause.  It  will  be  contended 
on  the  pait  of  the  Crown,  that  the  bricks  used  in  constructing  the  parapets  and  wing- 
walls  of  the  bridges  in  question  are  liable  to  duty.  The  question  depends  upon  the 
construction  which  the  Court  shall  put  upon  the  language  of  the  2  &  3  Vict.  c.  24, 
s.  18. (ft)  The  works  in  question  were  made  in  pursuance  of  the  local  act,  6  &  7  Vict, 
c.  Ixxvi.  It  must  be  taken  as  a  matter  beyond  dispute,  that  the  works  were  con- 
structed in  order  to  give  the  public  the  benefit  which  would  follow  from  the  proper 
drainage  of  the  country.  The  2  &  3  Vict.  c.  24,  upon  which  this  question  depends, 
repeals  all  the  former  acts  relating  to  this  identical  matter.  'I'he  history  of  the  pre- 
ceding acts  is  shortly  this  : — The  legislature  in  the  first  instance  allowed  tiles,  and 
tiles  of  a  certain  size  only,  to  be  used  for  drains,  [245]  but  as  tiles  were  found  to  be 
insufficient  for  the  purpose  of  this  kind  of  drainage,  bricks  were  substituted  for  tiles. 
It  will  be  contended  on  the  part  of  the  Crown,  that  inasmuch  as  the  former  acts 
gave  a  smaller  power,  therefore  the  present  act  is  to  be  construed  strictly.  It  is, 
however,  submitted,  that  the  act  should  be  construed  liberally,  in  accordance  with 
the  principle  that  the  words  of  the  exempting  clause  in  an  act  of  Parliament  are  to 
be  construed  liberally  in  favour  of  the  subject,  whilst,  on  the  other  hand,  the  words 
of  the  enacting  clause  are  to  be  construed  strictly  in  favour  of  the  Crown.  Now,  the 
words  used  in  the  2  &  3  Vict.  c.  24,  s.  18,  are  "proper  and  necessarily  required," 
and  it  is  sought  to  put  a  strictly  literal  interpretation  upon  these  words,  and  to  insist 
that  the  word  "  necessarily  "  implies  an  absolute  necessity.  This,  however,  can  hardly 
be  the  true  meaning  of  the  term,  for  whenever  any  other  material  might  be  used  in 
the  place  of  biicks — as,  for  instance,  stone — biicks  would  be  prohibited.  The 
legislature  intended  that  bricks  were  to  be  considered  to  be  necessary  for  the  works, 
if  bona  fide  constructed  for  carrying  out  the  drainage.  The  inquiry,  therefore,  should 
be,  whether  any  particular  work  is  bona  tide  intended  for  the  purposes  of  drainage, 
and  if  so,  whether  the  bricks  used  in  that  work  were  necessary  for  that  work. 
Supposing  that  an  act  of  Parliament  were  passed,  which  required  the  drains  to  be  of 
a  certain  strength  at  certain  portions  of  them,  it  could  not  be  contended,  on  the  part 
of  the  Crown,  that  the  persons  who  would  have  to  construct  the  drain  would  be 
entitled  to  use  "drain"  bricks  for  such  portions  only  of  the  drain  as  were  absolutely 
necessary  for  the  drain.  [Alderson,  B.  The  difficulty  which  presents  itself  to  me  is 
this  : — Is  it  not  intended  that  the  whole  machine,  so  to  speak,  must  be  made  and 
constructed  in  such  a  manner  as  to  be  used  for  no  other  purpose  than  for  that  of  the 
drainage?]     By  the  97th  section  of  the  6  &  7  Vict.  c.  Ixxvi.,  the  commissioners  are  to 

(a)  Sect.  18,  after  reciting  that  it  is  expedient  to  exempt  from  the  duties  by  this 
act  imposed,  bricks  made  for  the  sole  purpose  of  draining  wet  and  marshy  land,  enacts, 
"that  it  shall  be  lawful  for  any  person  to  make  bricks  for  the  sole  purpose  of  draining 
wet  and  marshy  lands,  without  being  chai-ged  or  chargeable  with  any  duty  for  or  in 
respect  of  such  bricks,  all  such  bricks  being,  in  the  making  thereof,  stamped  or 
moulded  with  the  word  'drain  '  in  or  near  the  centre  of  the  surface  of  such  bricks, 
in  so  plain  and  distinct  a  manner  that  the  same  may  be  easily  and  clearly  legible  to 
any  officer  of  excise  or  other  person  examining  the  same,  both  before  and  after  such 
bricks  shall  have  gone  through  the  process  of  bui'ning,  and  become  fit  for  u.se;  pro- 
vided always,  that  it  shall  not  be  lawful  for  any  person  to  employ  or  make  use  of  any 
such  bricks  for  any  other  purpose  than  in  draining  wet  and  marsh}'  lands,  and  in 
cotistructing  the  necessary  drains,  gouts,  culverts,  arches,  and  walls  of  the  brickwoi-k, 
proper  and  necessarily  required  for  effecting  and  maintaiin"ng  the  drainage  of  such 
lands ;  and  every  maker  of  such  bricks  or  other  person  who  shall  sell  or  deliver,  or 
use  or  employ,  any  brick  with  the  word  '  drain  '  so  stamped  or  moulded  thereon,  for 
any  other  purpose  than  as  aforesaid,  shall  forfeit  501." 
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make  and  maintain  "all  [246]  such  new  bridges,  sluices,  &c.,  which  they  shall  think 
fit  for  effectually  draining  the  low  grounds  ;"  which  shews  that  the  legislature  thought 
that  bridges  and  such  works  would  be  necessary  for  draining  these  low  lands.  It  rnay 
also  be  well  argued,  that  the  wall,  which  acts  as  a  fence  to  the  passage  over  the  drain, 
is  a  part  of  the  drain,  as  it  prevents  the  earth  from  choking  up  the  passage.  [Rolfe,  B. 
It  certainly  seems  to  me  that  the  argument  for  the  defendant  goes  this  length  :  that 
the  biicks  used  in  building  the  houses  of  the  farmer  of  the  drains  would  be  exempt 
from  duty.  Parke,  B.  The  stat.  2  &  3  Vict.  c.  2-i,  is  general,  and  was  not  made 
with  reference  to  drainage  by  public  bodies  only,  but  it  applies  to  all  persons  who 
use  bricks  for  drainage.]  The  principal  act  contains  the  words  "arches  and  walls  of 
the  brickwork,"  which  would  be  superfluous,  if  mere  drains  were  alone  in  the  con- 
templation of  the  legislature.  The  words  are  also  "  proper,  and  necessarily  required  :  " 
no  eflect  is  given  to  the  former  word,  upon  the  construction  which  the  Crown  seeks  to 
put  upon  the  act.  A  bridge  is,  therefore,  a  part  of  the  drainage,  if  bona  fide  con- 
structed for  that  purpose.  The  words  of  Lord  Ellenborough,  in  the  case  of  JFarrington 
v.  Furhor  (8  East,  245),  are  in  favour  of  the  defendant's  view,  that  a  liberal  construction 
ought  to  be  put  upon  words  in  the  exempting  clause  of  a  statute. 

Sir  F.  Kelly,  Watson,  and  J.  Wilde,  (with  whom  were  the  Attorney-General  and 
Sir  F.  Thesiger),  in  support  of  the  rule.  The  present  proceeding,  on  the  part  of  the 
Crown,  has  been  adopted  chiefly  with  the  object  of  obtaining  the  opinion  of  the  Court 
as  to  the  proper  construction  of  the  2  &  3  Vict.  c.  24,  s.  18.  It  is  submitted  that, 
according  to  the  true  construction  of  that  statute,  those  bricks  alone  are  exempt  from 
dutj^  which  are  used  in  the  very  [247]  works  of  the  drainage  itself,  as  in  gouts, 
culverts,  &c.,  and  which  constitute  a  part  of  the  body  of  those  works;  and  that  the 
exemption  does  not  extend  to  bricks  used  in  bridges,  or  in  any  other  such  descriptions 
of  buildings  as  are  made  for  other  and  collateral  purposes,  as,  for  example,  for  keeping 
up  the  communication  of  the  country  ;  but  which  are  merely  collateral  to  the  .sole  and 
direct  purpose  of  drainage  ;  and  it  is  also  submitted,  that  the  rule  is  the  same,  even 
although  such  bridges  and  other  similar  collateral  works  be  convenient,  and  even 
obligatory  on  some  person,  in  consequence  of  the  erection  of  the  drainage  works. 
The  bricks  to  be  exempt  from  duty  must  be  used  for  the  sole  purpose  of  drainage. 
One  of  the  works  constructed  by  the  defendant  being  a  bridge,  it  is  clear  that  the 
bricks  used  in  the  parapets  of  it,  for  the  purpose  of  protecting  the  public  from  the 
drain,  cannot  be  said  to  be  used  for  the  sole  purpose  of  the  drainage,  and  those  bricks 
are  consequently  liable  to  duty ;  and  all  the  statutes  which  precede  that  upon  which 
the  present  question  depends,  most  expressly  limit  the  exemption  to  such  bricks  as 
are  used  for  the  sole  purpose  of  the  drainage.  The  legislature,  in  framing  the  present 
act,  had  clearly  in  contemplation  the  various  works  which  would  be  strictly  necessary 
for  the  drainage.  All  the  different  buildings  which  are  specified  are  part  of  the 
structure  of  the  drains  themselves,  and  do  not  include  buildings  in  the  nature  of  a 
bridge,  which,  although  they  may  have  been  erected  in  consequence  of  the  drainage 
works,  yet  do  not  form  part  of  the  drainage  works  themselves.  It  is  quite  impossible 
to  suppose  that  the  legislature,  in  framing  this  act,  could  have  overlooked  bridges; 
and  yet  the  word  "bridge  "  does  not  occur  here.  It  might  be  equally  well  contended, 
on  the  part  of  the  defendant,  that  the  use  of  any  building  not  a  drain,  culvert,  &c.,  as, 
for  instance,  of  a  steam-engine  used  for  the  sole  purpose  of  assisting  in  the  drainage, 
would  be  within  the  exemption  of  the  statute.  [Rolfe,  B.  There  are  no  woi'ds  in 
the  act  to  embrace  such  [248]  a  case.]  Nor  are  there  any  words  to  meet  that  of  a 
bridge.  The  word  "arch  "  applies  as  well  to  a  drain  as  to  a  bridge.  The  act  defines 
the  different  structures  which  are  to  be  made  of  duty-free  bricks,  and  does  not  contain 
the  words  "engine-house,  sluice-house,  or  bridge."  [They  also  referred  to  several  of 
the  statutes  mentioned  on  moving  the  rule.] 

Cur.  adv.  vult. 

On  a  subsequent  day  the  Court  said  they  were  of  opinion  that,  under  the  circum- 
stances of  the  case,  there  must  be  a  new  trial ;  but  the  Attorney-General  stated,  that 
the  Crown  was  desirous  to  have  the  express  opinion  of  the  Court  as  to  the  true  con- 
struction of  the  statute  2  &  3  Vict.  c.  24,  with  a  view  to  the  guidance  of  the  officers 
of  the  revenue.  And  now,  the  Chief  Baron  dissenting  from  the  rest  of  the  Court,  the 
learned  Barons  proceeded  to  give  their  judgments  seriatim. 

KOLFE,  B.  This  is  an  information  filed  for  penalties  against  the  defendants,  under 
the  2  &  3  Vict.  c.  24,  s.  18.     As  the  case  turns  upon  that  section,  it  is  necessary  to 
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refer  to  it.  The  section,  after  reciting  that  it  is  expedient  to  exempt  from  the  duties 
by  this  act  imposed,  bricks  made  for  the  sole  purpose  of  draining  wet  and  marshy 
lands,  enacts,  "  that  it  shall  be  lawful  for  any  person  to  make  bricks  for  the  sole 
purpose  of  draining  wet  and  marshy  lands,  without  being  charged  or  chargeable  with 
any  duty  for  or  in  respect  of  such  bricks,  all  such  bricks  being  in  the  making  thereof 
stamped  or  moulded  with  the  word  'drain 'in  or  near  the  centre  of  the  surface  of 
such  bricks,  in  so  plain  and  distinct  a  manner  that  the  same  may  be  easily  and  clearly 
legible  to  any  officer  of  the  Excise  or  other  person  examining  the  same,  both  before 
and  after  such  bricks  shall  have  gone  through  the  process  of  burning,  and  become  fit 
for  use  :  provided  always,  that  [249]  it  shall  not  be  lawful  for  any  pei'son  to  employ 
or  make  use  of  any  such  bricks  for  any  other  purpose  than  in  draining  wet  and  marshy 
lands,  and  in  constructing  the  necessary  drains,  gouts,  culverts,  arches,  and  walls  of 
the  brickwork,  proper  and  necessarily  required  for  effecting  and  maintaining  the 
drainage  of  such  lands ;  and  every  maker  of  such  bricks  or  other  person  who  shall 
sell  or  deliver,  or  use  or  employ,  any  brick  with  the  word  'drain'  so  stamped  or 
moulded  thereon,  for  any  other  purpose  than  as  aforesaid,  shall  forfeit  501."  The 
question  in  this  case  arises  by  reason  of  works  executed  under  a  local  act  for  draining 
Bardney  Fens,  6  &  7  Vict.  c.  Ixxvi.  Under  the  provisions  of  that  act  the  defendant 
made  large  and  extensive  drains,  some  of  which  crossed  and  others  ran  alongside 
public  highways.  In  order  to  protect  the  public  from  danger  arising  from  these 
drains,  and  to  enable  them  to  use  the  highways  crossed  by  the  drains,  the  defendant 
erected  parapets  and  bridges  ;  and  it  must  be  taken  that  these  parapets  and  bridges 
were  necessary,  at  least  necessary  in  the  sense  that  the  defendant  would  have  been 
liable  to  indictment  for  a  nuisance  in  obstructing  the  highway,  and  making  the  passage 
alongside  the  drains  dangerous,  if  he  had  not  made  the  parapets  and  bridges  in 
question.  In  erecting  these  parapets  and  bridges  the  defendant  used  drainage  bricks, 
and  the  information  was  for  penalties  incurred  under  the  18th  section  for  so  doing. 
At  the  trial,  the  Lord  Chief  Baron  thought  that  none  of  the  bricks  used  were 
liable  to  duty. 

The  Court  has  already  intimated  its  opinion,  that  some  at  least  of  the  bricks  were 
liable  to  duty,  and  so  that  there  ought  to  be  a  new  trial.  The  Attorney-General, 
however,  desires  to  have  a  distinct  rule  laid  down  as  to  where  the  line  upon  this 
subject  must  be  drawn.  It  must  be  observed,  that  it  is  impossible  to  define  that  line 
so  clearly  as  that  difficult  questions  of  fact  may  not  arise;  but  the  just  rule  seems  to 
me  to  be,  that  no  bricks  are  exempt  [250]  from  duty  except  those  which  are  used 
immediately  for  the  purpose  of  drainage.  The  proviso,  in  the  section  I  have  read, 
limits  very  closely  indeed  the  purpose  for  which  drainage  bricks  may  be  used  : 
"  Provided  always,  that  it  shall  not  be  lawful  for  any  person  to  employ  or  make  use 
of  any  such  bricks  for  any  other  purpose  than  in  draining  wet  and  marshy  lands,  and 
in  constructing  the  necessary  drains,  gouts,  culverts,  arches,  and  walls  of  the  brick- 
work, proper  and  necessarily  required  for  effecting  and  maintaining  the  drainage  of 
such  lands."  Now,  in  this  case,  the  necessity  for  the  bridge  arises  fi'om  matter 
collateral  to  the  drainage,  which  drainage  would  be  quite  as  perfect  without  it  It 
arises  from  the  drain  happening  to  ti'averse  a  highway.  There  is  no  necessity  for  a 
bridge,  except  that  which  arises  from  the  obligation  on  the  part  of  the  defendant  not 
to  violate  the  law,  and  not  to  be  guilty  of  a  nuisance.  The  word  "  necessary,"  in 
the  proviso,  must,  I  think,  mean  physically  necessary,  or,  giving  to  the  word  a  fair 
extension  of  interpretation,  reasonably  used  with  reference  to  physical  necessity. 
Suppose  it  to  be  a  matter  of  dispute,  whether  there  is  a  highway  across  a  field 
traversed  by  the  drain  in  this  case  ;  suppose  it  is  a  matter  of  doubt  whether  there  was 
a  highway  at  the  place  in  question,  and  that  the  party  making  the  drain,  considering 
that  there  was  no  highway,  makes  no  bridge,  denying  that  any  highway  exists,  but 
that  after  the  drainage  has  been  completed  he  is  indicted  for  a  nuisance,  and  a  highway 
is  established,  it  would  then  become  necessary  for  him,  according  to  the  provisions  of 
the  act  of  Parliament,  and  the  common  law  of  the  land,  to  make  a  bridge  in  order 
that  the  public  might  pass  along  that  which  was  established  to  be  a  highway.  Could 
the  pai'ty  then  erect  a  bridge  with  duty-free  bricks,  alleging  that  the  bridge  was, 
in  the  language  of  the  proviso,  necessary  for  the  drain  ?  Clearly  not.  The  drainage, 
ex  hypothesi,  had  been  efl'ected,  and  clearly  might  have  been  maintained  without  it. 

[251]  On  these  grounds,  I  think  that  the  only  rule  capable  of  being  acted  on  is, 
that  no  duty-free  bricks  can  be  used  for  drainage  which  are  not  used  as  being  physically 
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necessary  for  constructing  drains,  gouts,  culverts,  arches,  and  walls  of  the  brickwork 
necessary  for  the  drainage. 

Alderson,  B.  I  am  of  the  same  opinion  with  my  Brother  Eolfe  ;  and  1  shall 
state  very  shortly  my  reasons.  I  believe  the  whole  Court  are  agreed  in  this,  that  the 
act  of  Parliament  giving  this  exemption  from  duty  is  to  be  confined  to  brick  used 
solely  for  the  purposes  of  drainage,  and  does  not  extend  to  bricks  used  for  a  collateral 
purpose.  The  difference  of  opinion  arises  as  to  the  question,  what  is  a  collateral 
purpose  ?  Now  it  seems  to  me,  that  bricks  are  used  for  a  collateral  purpose  when  they 
are  employed  in  constructing  that,  the  construction  of  which  in  no  respect  contributes 
to  the  direct  improvement  of  the  drainage.  It  may  be  necessary  as  a  condition  for 
being  allowed  to  make  the  drain,  and  yet  collateral  to  the  drainage  itself.  The  test 
is, — is  the  drainage  the  better  for  it?  and  not, — can  the  drain  be  allowed  to  be  made 
without  making  it !  Thus,  suppose  the  making  of  a  drain  divides  a  farm  into  two 
paits,  and,  as  a  condition  for  being  allowed  to  make  it,  a  house  is  to  be  built  on  the 
severed  part,  foi'  the  more  convenient  occupation  of  that  portion  of  the  land  ;  I  suppose 
no  one  will  say,  that  the  house  may  be  built  of  bricks  exempt  from  tax.  Or  suppose, 
for  the  convenient  management  of  any  works  situated  upon  or  part  of  the  drain,  a 
lock-house  be  built  for  the  watchman  or  lock-keeper,  I  apprehend  this,  also,  would  be 
a  collateral  purpose.  Or  suppose  houses  for  the  more  convenient  occupation  of  work- 
men whose  services  were  necessarily  and  continually  required  to  keep  the  drain  in 
repair — all  these  would  be  collateral  to  the  drainage. 

Any  construction,  however,  of  the  drain  itself,  in  any  particular  shape,  or  by  bi'icks 
of  any  thickness, — any  aqne-[252]-duct  for  carrying  it  across  low  ground,  if  we  could 
suppose  such  a  possibility, — seeing  that  the  water  would  more  probably  be  drained 
directly  into  the  valley, — would  be  a  part  of  the  drain  itself,  directly  contributing  to 
the  drainage,  and  the  bricks  employed  would  he  exempted  from  duty.  The  legislature 
has  left  the  form  of  the  drain  to  the  discretion  of  the  maker.  So,  if  he  chooses  to 
construct  a  barrel  di'ain,  the  same  conseijueiice  will  follow.  So,  again,  if  by  any 
general  law  all  drains  were  required  to  be  covered,  or  to  be  protected  by  walls,  such 
covers  and  such  walls  would  really  be  parts  of  the  drains  themselves,  and  might  be 
constructed  with  bricks  free  of  duty.  But  this  bridge,  as  to  which  the  question  arises, 
is  wholly  different.  It  no  way  assists  the  drainage.  If  it  does  any  thing,  it  obstructs 
it.  The  drain,  as  a  drain,  would  be  better  without  it ;  and,  indeed,  in  times  of  Hood, 
it  might  even  be  prejudicial  to  the  drainage,  by  obstructing  the  water.  It  is  true 
that  it  is  not  lawful  to  make  a  drain,  unless  the  bridge  is  also  made  ;  for  it  would  be 
a  public  nuisance  to  deprive  the  neighbourhood  of  the  advantage  of  a  common  king's 
highway  ;  but  this  is  only  a  legal  reason  for  the  makers  of  the  drain  being  allowed  to 
make  it,  and  is,  in  principle,  the  same  as  the  condition  of  building  the  house  or  doing 
any  other  collateral  thing. 

I  think,  therefore,  that  the  bridge,  which  in  no  degree  assists  the  drainage,  but 
rather  tends  to  obstruct  it,  must  be  built  of  bricks  subject  to  tax,  including  its  parapets 
and  wing-walls. 

I  cannot  say  these  bi'icks  are  used  solely  foi-  the  purpose  of  a  drain,  when  they  are 
used  for  a  purpose  which  does  not  facilitate  or  improve  directly  the  drainage  itself. 
I  think,  therefore,  that  there  must  be  a  new  trial. 

Parke,  B.  The  question  in  this  case  arises  upon  the  18th  section  of  the  2  &  3 
Vict.  c.  24  :  viz.  does  that  statute  exempt  all  the  bricks  which,  on  the  evidence  on 
the  trial,  [253]  were  used  by  the  defendant?  I  am  of  opinion  that  it  does  not. 
It  does  not,  I  think,  exempt  "those  which  were  used  to  build  the  bridge,  either  the 
arch  or  the  parapet,  or  the  flank-walLs,  rendered  necessary  by  the  bridge  being 
constructed. 

I  do  not  think  it  of  any  use  to  refer  to  the  prior  statutes,— all  of  which  were 
brought  before  us  in  the  argument.  They  do  not  throw  much  light  on  the  18th 
section,  (the  section  in  question),  the  construction  of  which  I  own  appears  to  me  to 
be  clear ;  and,  though  some  questions  of  nicety  may  arise  in  adapting  it  to  the  facts 
of  each  case,  I  think  there  is  no  difficulty  in  this,  and  that  some  bricks  have  clearly 
been  used  which  render  the  defendant  liable  to  the  penalty.  The  section  ni  question 
provides,  that  it  shall  be  lawful  to  make  bricks  for  the  sole  purpose  of  drainnig  wet 
and  marshv  land,  without  being  liable  to  duty  :  "  provided  always,  that  it  shall  not 
be  lawful  for  any  person  to  make  use  of  such  bricks  for  any  other  purpose  than  m 
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draining  wet  and  marshy  land,  and  in  constructing  the  necessary  drains,  gouts,  culverts, 
arches,  and  walls  of  the  brickwork,  proper  and  necessarily  required  for  effecting  and 
maintaining  the  drainage  of  such  lands." 

I  think  that  the  exemption  given  by  this  section  is  confined  to  the  bricks  actually 
used  in  the  consti'uction  of  the  drains  themselves,  and  the  works  therein  mentioned, 
and  the  brickwork  necessary  for  effecting  and  maintaining  them  as  drain.?,  gouts,  &c., 
and  does  not  extend  to  bricks  used  for  any  other  collateral  purposes. 

Under  all  circumstances  under  which  the  drainage  takes  place,  the  exemption  i^ 
the  same,  and  is,  in  my  judgment,  limited  in  all  cases  to  the  bricks  actually  used  in 
the  very  works  of  drainage. 

But  the  law  leaves  to  all  persons  the  full  liberty  to  make  such  drains  as  thev  please, 
however  varying  in  situation,  number,  depth,  width  of  construction,  however  judicious 
or  injudicious  the  piinciple  may  be  on  which  they  are  con-[254]-structed,  however 
great  the  waste  of  bricks  may  be  in  the  mode  of  construction.  A  man  may  make  ten 
barrel  drains  where  one  open  drain  would  equally  well  answer,  and  be  entitled  to  the 
exemption  from  duty  for  all  the  bricks  he  uses.  This  the  legislature  leaves  to  the 
discretion  of  each  individual. 

But  he  cannot  extend  this  exemption,  if  he  chooses,  contemporaneously  with  making 
the  drains,  to  make  other  works  on  his  own  estate,  which  but  for  the  drainge  he  would 
not  have  made ;  as,  for  instance,  bridges  over  drains  on  his  own  land  ;  or  if,  as  the 
price  of  being  permitted  to  conduct  a  drain  through  his  neighbour's  land,  he  agrees 
to  build  a  wall  for  him,  or  to  make  any  other  species  of  brickwoik,  though,  without 
so  doing,  he  could  never  have  made  the  drain,  and  the  use  of  the  bricks  was  necessary, 
in  one  sense,  to  enable  him  to  do  so.  And  in  like  manner,  if  in  a  private  act  of 
Parliament  for  the  drainage  of  a  district,  the  legislature  stipulate  that  the  parties  shall 
be  bound  to  provide,  as  the  price  of  permitting  the  public  rights  of  way  to  be  interfered 
with,  that  bridges  shall  be  built,  all  the  bricks  used  in  their  construction  would  not  be 
exempt,  any  more  than,  if  Parliament  had  provided  that  the  adventurers  should  erect 
a  boat-house,  and  provide  a  boat  to  ferry  across  a  wide  drain  ;  or  indeed  that  they 
should  build  a  church  or  chapel  for  the  increased  population,  would  the  bricks  used 
for  these  purposes  be  exempt? 

It  seems  to  me  that  the  exemption  is,  in  all  cases,  confined  to  the  drains  and  works 
themselves,  and  that  it  could  never  be  extended  to  buildings  or  constructions  made 
for  a  collateral  purpose.     Therefore  there  must  be  a  new  trial. 

Pollock,  C.  B.  In  this  case  I  have  the  misfortune  to  differ  from  the  rest  of  the 
Court.  My  Brother  Rolfe  has  most  fairly  and  accurately  stated  the  question,  at  the 
opening  of  his  judgment.  I  shall  proceed,  therefore,  to  state  what  appears  to  me  to 
be  the  rule  under  which  the  law  is  [255]  to  be  administered,  which  relates  to  the  18th 
section  of  the  act  in  question. 

The  rule  I  am  prepared  to  lay  down  is  this,  that  "drain-bricks"  may  be  used  in 
constructing  drains,  and  all  gouts,  culverts,  arches,  and  walls,  which  are  physically  or 
legally  necessary  for  the  existence  and  maintenance  of  the  drains ;  and  that  in  this 
(as  in  every  other  case),  the  word  "  necessary  "  does  not  mean  absolutely  necessary, 
but  reasonably  necessar}^  with  reference  to  the  circumstances  of  the  case.  My  learned 
brothers  appear  to  think, — indeed,  they  have  so  given  their  judgments, — that  the 
act  permits  the  use  of  duty-free  bricks  only  in  the  case  of  physical  necessity.  In  ray 
judgment,  the  farmers  of  this  law  did  not  intend  to  provide  against  the  laws  of  nature, 
in  utter  oblivion  and  forgetfulness  of  the  laws  of  the  land.  I  think  they  intended  to 
provide  for  any  exigency  that  might  arise  out  of  either.  It  may  be  as  well  at  once 
to  illustrate  this  position  by  an  example  of  each  kind  of  necessity.  If  a  drain  has  to 
be  carried  across  boggy  land,  which  makes  foundation  walls,  or  supports  of  considerable 
depth,  necessary  to  its  security,  or  if  it  crosses  a  valley  or  a  street,  or  the  deep  cutting 
of  a  railway,  so  as  to  require  support  from  below,  by  arches  or  columns,  in  either  case 
there  is  a  physical  necessity  for  such  walls,  arches,  or  columns,  and  they  may  be 
constructed  of  duty-free  bricks,  as  well  as  the  drains  themselves.  So,  if  a  large  open 
drain  be  made  in  a  country  where  its  existence  as  an  open  drain  would  be  dangerous 
to  the  lives  of  her  Majesty's  subjects,  who  might  be  passing  of  right  on  a  public  or 
private  way  near  to  it,  (or  even  might  be  trespassing  where  no  way  existed,)  here,  I 
think,  there  is  a  legal  necessity  to  protect  the  public  from  danger ;  and  a  parapet  wall, 
to  protect  at  once  the  public  and  the  drain,  is  as  essential  a  part  of  such  drain  as  the 
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act  contemplates,  as  is  the  portion  of  it  in  which  the  water  flows  ;  and  such  a  wall  is 
proper  and  necessary,  and  may  be  constructed  of  duty-free  bricks,  without  incurring 
a  penalty. 

[256]  This  rule,  of  course,  excludes  any  work  not  bona  fide  erected  with  a  view 
to  drainage,  and  excludes  anything  done  under  any  mere  voluntary  contract  or  bargain, 
and  also  excludes  any  collateral  purpose,  such  as  my  Brother  Alderson  has  referred  to 
in  his  judgment.  What  is  done  must  reasonably  be  done  from  physical  necessity,  or 
in  discharge  of  some  legal  duty  or  obligation  immediately  and  necessarily  arising  out 
of,  and  connected  with,  the  making  of  the  drain.  I  purpose  to  state  shortly  the 
grounds  upon  which  I  have  come  to  this  conclusion. 

I  think  nothing  whatever  directly  turns  on  the  local  act  in  respect  of  the  remission 
of  duty.  The  commissioners,  by  the  97th  section  of  their  act,  are  authorised  to  make 
bridges,  but  bridges  are  not  mentioned  in  the  Excise  Act.  Arches  alone  are  mentioned 
as  capable  of  being  made  of  duty-free  bricks.  I  do  not  think  that  the  commissioners 
are,  for  this  reason,  entitled  to  make  any  bridges  they  may  think  necessary,  who, 
under  their  act,  are  empowered  to  do  many  things,  which,  without  that  act,  they  could 
not  accomplish  ;  but,  with  reference  to  exemption  from  the  duty  on  bricks,  I  think 
they  stand  in  the  same  situation  as  any  other  of  her  Majesty's  subjects.  The  act, 
however,  removes  any  impediment  that  may  arise  from  the  want  of  consent,  and 
enables  them,  as  matter  of  public  right,  to  cross  public  ways,  and  to  enter  private 
lands,  and  construct  such  works  as  they  may  think  necessary.  Their  acts,  therefore, 
are  done,  not  by  way  of  bargain  and  arrangement  with  any  one,  but  as  of  public  right, 
and  under  the  authority  of  the  law. 

My  learned  brothers  have  alluded  very  shortly  to  the  statutes  upon  this  subject. 
I  will  just  mention,  that  the  first  statute  I  find  on  the  subject  of  bricks,  is  the  5  Geo.  4, 
c.  7.5,  s.  9.  There  had  previously  been  other  statutes  giving  an  exemption  from  duty 
to  drain-tiles  ;  but  I  believe  this  is  the  first  statute  which  gives  such  an  exemption  in 
respect  of  bricks.  The  privilege  given  by  that  statute  was  very  small.  It  required 
that  the  bricks  should  be  made  upon  [257]  the  land  it  was  intended  to  drain, — not  a 
very  easy  clause  to  comply  with,  for  certainly  each  brick  could  not  be  made  on  the 
land  it  was  intended  to  drain.  There  is,  however,  this  condition,  that  the  bricks 
must  be  made  upon  the  land,  or  within  a  quarter  of  a  mile. 

The  next  statute  is  7  Geo.  4,  c.  49,  s.  3,  by  which  it  is  made  lawful  to  make  tiles 
or  bricks  for  the  sole  purpose  of  draining  wet  or  marshy  land  ;  and  that  purpose  alone 
was  mentioned  in  that  act  of  Parliament.  The  use  of  the  bricks  for  any  other  purpose 
than  that  of  draining  wet  or  marshy  land,  subjected  the  user  to  the  penalty.  In  that 
statute  there  was  no  mention  of  arches,  or  walls,  or  of  brickwork  in  general,  but  the 
only  general  purpose  mentioned  was  draining  "  wet  or  marshy  land."  If  the  present 
statute  had  contained  merely  the  same  expressions,  it  is  very  possible  that  I  might, 
in  putting  a  construction  upon  it,  have  concurred  in  the  judgment  which  my  learned 
brothers  have  pronounced.  But  the  ISth  section  of  the  act  in  question,  the  2  &  3 
Vict.  c.  24,  contains  words  that  are  not  to  be  found  in  any  prior  statute.  The  present 
statute  adds  these  words  in  substance,  that  duty-free  bricks  may  be  used  '|in  con- 
structing the  necessary  drains,  gouts,  culverts,  arches,  and  walls  of  the  brickwork 
proper  and  necessarily  required,"  which  I  think  must  be  read,  in  point  of  necessity, 
reasonably  required  for  the  effecting  and  maintaining  the  drainage  of  such  lands.  I 
think  it  may  be  well  argued,  that  the  introduction  of  the  new  words  was  intended  to 
introduce  new  matter;  and  as  the  7  Geo.  4  had  certainly  much  improved  on  the 
liberality  of  the  5  Geo.  4,  so  experience  of  the  beneficial  effects  of  draining  gave  rise 
to  the  larger  expressions  of  the  more  recent  statute.  Still  the  question  occurs,  what 
is  the  true  legal  construction  of  the  statute,  as  it  is  now  framed  ]  The  object  of  the 
statute  (in  this  part  of  it)  was,  to  encourage  the  drainage  of  wet  and  marshy  lands, 
for  the  general  public  benefit  of  the  whole  kingdom.  It  ought,  therefore,  in  my 
judgment,  to  [258]  receive  the  largest  and  most  liberal  construction  that  any  of  the 
words  found  in  it  are  capable  of  receiving.  It  is  not  a  statute  passed  to  alter  or 
derogate  from  the  common  law ;  and  therefore  there  is  no  pretext  for  viewing  it  with 
jealousy,  and  making  it  eff'ect  as  little  as  possible,  or  for  assigning  it  to  a  mmimum  of 
meaning.  It  was  passed  in  the  liberal  spirit,  and  with  the  enlightened  view  of 
suspending  a  ta.x,  in  order  to  render  available  all  the  resources  of  the  country,  and  to 
bring  into  cultivation  land  which  otherwise  might  lie  barren.  I  think  we  are  bound 
to  construe  the  law  in  the  same  enlightened  and  liberal  spirit  in  which  it  was  framed. 
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and  to  give  the  fullest  effect  to  every  word  in  it.  And  I  think  the  expression  to  be 
found  in  Lord  Coke,  in  Hcydon's  case  (3  Rep.  7)  and  repeated  in  the  Magdalen  College 
case  (11  Rep.  73),  applies  here:  "The  office  of  judge  is  always  to  make  such  construc- 
tion as  to  suppress  the  mischief  and  advance  the  remedy,  and  to  suppress  subtle 
inventions  and  evasions  for  the  continuance  of  the  mischief,  and  to  add  force  and  life 
to  the  cure  and  remedy,  according  to  the  true  intention  of  the  makers  of  the  act,  pro 
bono  publico."  And  I  think  the  maxims  that  are  to  be  found  in  Bac.  Abr.,  tit. 
"  Statute,"  on  the  rules  to  be  observed  in  the  construction  of  statutes,  strongly  apply 
to  this  case  :  "  Such  a  construction  ought  to  be  put  upon  a  statute,  as  may  best  answer 
the  intention  which  the  makers  of  it  had  in  view  ;  for,  qui  hferet  in  litera  h;eret  in 
cortice."  The  intention  of  legislators  is  sometimes  to  be  collected  from  the  cause  or 
necessity  of  making  a  statute,  sometimes  from  other  parts  of  the  same  statute,  and 
sometimes  from  foreign  circumstances.  Whenever  this  can  be  discovered,  it  ought  to 
be  followed  with  rea.son  and  discretion  in  the  construction  of  the  statute,  although  such 
construction  seem  contrary  to  the  letter  thereof.  I  do  not  and  cannot  doubt,  that  it 
was  the  intention  of  the  legislature,  that  all  brickwork,  within  the  meaning  of  the 
words  [259]  of  the  act,  necessary  for  draining,  should  be  constructed  with  duty-free 
bricks,  and  that  it  was  not  intended  to  give  the  stinted  benefit  of  doing  pait  of  the 
work  with  duty-free  bricks,  and  paying  a  tax  for  the  remainder,  which  was  equally 
necessary.  Nor  was  it  intended  to  give  the  power  of  squandei'iug  bricks  upon  a 
lengthened  and  unnecessary  tunnel  or  barrel-drain,  as  some  compensation  for  denying 
the  convenience  and  economy  of  an  arch  or  Ijridge,  unless  it  was  constructed  of  taxed 
bricks ;  nor  do  I  think  the  legislature  intended  the  laws  of  nature  to  be  obeyed,  and 
at  the  same  time  made  no  provision  for  obeying  the  laws  of  the  land. 

But  to  proceed  to  some  of  the  details  to  which  the  judgment  of  the  Court  applies 
— I  mean  the  case  of  parapets  or  arches  by  the  side  of  or  under  which  the  drain  is  to 
traverse.  It  is  manifest,  and,  I  think,  is  conceded  on  all  hands,  that  the  privilege  of 
using  duty-free  bi-icks  is  not  limited  to  the  mere  water-course  itself,  that  is,  to  the 
portion  of  the  entire  work  itself  where  the  water  runs  ;  for  if  the  ground  require  it, 
a  brick  foundation  may  be  made,  the  depth  of  which  may  be  commensurate  with  the 
necessity  that  calls  for  it.  If  a  deep  place  is  to  be  crossed,  (whether  vallc\%  ravine, 
deep  cutting,  or  street),  supports  may  be  made  of  "drain-bricks,"  whether  by  walls 
or  arches,  according  to  the  most  convem'ent  mode  of  supporting  the  drain,  which  then 
becomes  a  sort  of  aqueduct.  If  it  pass  under  a  hill  or  under  houses  or  buildings,  the 
arch  above  must  be  constructed  with  reference  to  the  incumbent  weight,  and  the  side 
walls  with  reference  to  the  lateral  pressure, — not  merely  to  use  the  bricks  for  the 
single  purpose  of  allowing  the  water  to  flow.  In  short,  whenever  the  use  of  biicks  is 
necessary  to  overcome  a  difficulty  or  impediment,  and  to  prevent  danger  or  give 
security,  duty-free  bricks  may  be  used  ;  the  only  limit  to  their  use  being  the  extent 
of  the  neces.sity  which  gives  rise  to  their  use  at  all.  If,  then,  it  be  established  that 
dutyfree  bricks  may  be  used  [260]  to  overcome  any  physical  difficulty,  or  to  guard 
against  any  physical  danger,  let  us  see  whether  cases  may  not  and  must  not  occur,  in 
which  moral,  social,  or  legal  grounds  may  be  presented  for  the  use  of  "drain-bricks" 
in  constructing  works  connected  with  drains,  although  not  physically  necessary.  If 
there  weie  any  general  law,  that  for  some  reason  all  drains  must  be  made  of  a  certain 
thickness,  though  not  necessary  to  their  existence  as  drains,  or  their  efficiency  as  such, 
can  it  be  doubted  that  drain-bricks  might  be  used  through  the  whole  thickness? 
Could  it  be  successfully  contended,  that  "drain-bricks"  could  be  used  for  that  part 
only  that  was  necessary  for  draining,  and  that  superfluous  thickness  required  by  law 
should  be  made  with  dutv-paid  bricks  !  So,  if  for  sanitary  purposes  it  were  enacted 
by  statute,  that  all  drains,  if  open,  should  have  a  high  wall  on  each  side  of  them,  I  am 
clearly  of  opinion  that  the  wall  so  required  by  law  would  be  a  necessary  part  of  the 
drain,  and  might  (as  well  as  the  mere  water-course)  be  constructed  of  duty-free  bricks. 
But  by  the  common  law,  without  any  statute,  a  drain  must  not  be  a  nuisance, — must 
not  be  so  constructed  as  to  endanger  life  or  property  ;  and  if  a  convenient  parapet-wall 
be  essential  to  its  lawful  existence  in  particular  cases,  and  to  its  not  being  a  nuisance, 
dangerous  to  life,  health,  or  property,  such  parapet-wall  is  in  point  of  law,  as  necessary 
to  the  drain  as  the  foundation  upon  which  it  I'ests,  or  the  arch  that  prevents  the  earth 
above  it  from  crumbling  into  it  and  destroying  it  is  physically  necessary ;  and  such 
work  may  therefore,  in  my  judgment,  be  made  of  duty-free  bricks  as  well  as  the 
water-way  itself,  otherwise  the  permission  to  make  the  drain  with  duty-free  bricks  is 
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illusory,  and  the  subject  who  has  entered  upon  the  task  of  draining  lands,  on  the  faith 
that  whatever  brickwork  was  necessary  might  be  constructed  of  duty-free  bricks,  finds 
he  must  complete  the  work  with  taxed  bricks.  This  consideration  appears  to  me  to 
dispose  of  all  the  cases  where  parapet-walls  have  [261]  been  made  to  drains,  with  a 
view,  bona  fide,  to  protect  at  once  the  drain  from  the  public  and  the  public  from  the 
drain.  I  cannot  .say  that  the  case  of  bridges  is  equally  clear.  If  the  word  "bridge  " 
had  been  actually  used,  I  presume  there  would  have  been  no  doubt ;  but  what  are  the 
bridges  in  this  case,  but  arches  necessarily  required  to  enable  the  drain  to  pass  under 
the  public  way?  and  I  cannot,  in  principle,  di.stinguish  between  the  passing  a  drain 
over  a  valley,  deep  cutting,  or  public  street,  and  passing  it  under  a  public  way.  In 
the  former  case,  I  believe,  it  is  admitted  that  an  aqueduct  may  be  made  to  support  the 
drain.  In  my  judgment,  in  the  latter  case,  a  biidge  may  be  made  to  enable  the  drain 
to  pass  under  the  public  way.  It  seems  to  me  to  be  admitted,  that  a  barrel-drain  may 
be  made  in  order  to  pass  the  drain  under  the  public  way.  If  so,  why  not  a  bridge  1 
The  real  natuie  of  the  construction  seems  to  be  mistaken.  It  is  this : — not  that  the 
bridge  is  made  that  the  public  may  pass  over  the  drain,  but  the  bridge  is  made  that 
the  drain  may  pass  under  the  public  way  ;  and  it  could  not  pass  under  without  it. 
The  bridge  is,  therefore,  essentially  necessary  to  the  drain.  I  own  I  cannot  see  the 
distinction  taken  in  my  brother  Alderson's  judgment,  whether  the  necessity  for  the 
bridge  arises  before  or  after.  I  think  in  either  case  the  doctrine  equally  applies,  and 
herein,  I  think,  is  the  fallacy  of  a  different  view  of  the  subject : — it  is  supposed  that 
the  aich  or  bridge  is  made  for  the  accommodation  of  the  public.  In  ray  judgment  it 
is  no  such  thing.  The  arch  is  made  singly  and  solely  that  the  drain  may  go  under  it. 
The  drain  is  not  merely  the  "  sine  qua  non,"  but  it  is  actually  the  causa  causans  of  the 
erection  of  the  arch,  and  necessarily  in  point  of  law  compels  the  use  of  bricks.  I  think, 
therefore,  that  the  construction  of  the  act,  which  would  allow  the  lower  part  of  the 
work  necessary'  to  take  the  drain  across  the  public  way  to  be  made  of  drain-bricks, 
but  would  compel  the  upper  part  of  the  work  (call  it  by  what  name  [262]  you  will, 
tunnel,  barrel-drain,  arch,  or  bridge)  to  be  made  of  duty-paid  bricks,  is  too  narrow  and 
technical,  (if  indeed  it  be  even  technical),  and  overlooks  the  principle  upon  which,  in 
my  judgment,  this  statute  was  framed,  namely,  for  the  extension  of  drains  for  the 
general  benefit  of  the  kingdom. 

The  practice  of  former  times  is  conformable  to  this  ;  and  it  was  proved  on  the  trial 
that  one  of  the  old  bridges,  which  it  became  necessary  to  enlarge  on  widening  the 
drain,  had  been  in  fact  constructed  of  drain-bricks.  I  think,  therefore,  if  an  artificial 
drain  is  to  cross  a  public  way,  and  the  public  way  cannot  lawfully  be  stopped  or  impeded 
by  the  drain,  that  the  proper  and  reasonable  means  that  skilful  engineering  would 
select  to  pass  the  drain  under  the  public  way  may  be  adopted,  whether  by  bridge  or 
barrel-drain  ;  and  that  in  such  a  ease  a  bridge,  such  as  these  bridges  were,  of  single 
arches,  is  directly  within  the  very  words  of  the  act;  for  it  is  "an  arch  proper  and 
necessarily  required  for  the  effecting  and  maintaining  the  drainage."  Those  who 
framed  the  statute  must  have  been  aware  that  any  system  of  drainage  must,  to  be 
effectual,  extend  for  some  distance,  and  of  necessity  must  intersect  many  public  and 
private  ways.  I  cannot  impute  to  them  the  deliberate  intention  of  compelling  those 
who  had  to  cross  public  or  private  ways  to  do  so  exclusively  by  means  of  tunnels, 
barrel-drains,  or  culverts,  and  to  abstain  from  making  an  arch,  (except  with  taxed 
bricks),  though  the  arch  might  obviously  be  the  best,  the  most  economical,  and  the 
most  convenient  mode  of  making  the  drain  across  the  way,  public  or  private.  I  think 
the  word  "arch,"  found  in  this  section,  is  placed  there  expressly  with  the  intention  of 
allowing  arches  to  be  made  for  this  among  the  other  purposes  for  which  an  arch  may 
be  useful ;  and  I  think  it  forms  no  objection,  that  such  an  arch  may  be  called  a 
"  bridge,"  and  that  the  word  "  bridge  "  itself  does  not  occur  in  the  section.  It  was, 
however,  very  confidently  urged  [263]  at  Kisi  Prius,  that  even  if  a  bridge  could  be 
considered  as  merely  the  upper  part  of  a  barrel-drain,  as,  I  own,  I  think  in  some  sort 
it  may,  and  therefore  capable  of  being  made  of  duty-free  bricks,  the  parapet-walls  of 
the  bridge  could  not  be  considered  as  necessary  ;  but  to  that,  I  think,  an  answer  has 
already  been  given,  that  where  the  law  authorises  a  thing  to  be  done,  it  authorises  it 
to  be  done  legally,  perfectly,  and  in  such  a  manner  as  not  to  endanger  the  pubhc  health 
or  safety. 

On  the  whole,  therefore,  I  am  of  opinion  that,  the  object  of  the  statute  being  to 
encourage  the  draining  of  wet  lands,  in  order  to  increase  the  prosperity  and  promote 
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the  public  welfare  of  the  country,  it  is  our  duty  to  put  as  large  and  liberal  a  construc- 
tion as  the  language  used  can  enable  us  to  give  to  it ;  and  as  the  language  of  the  act 
is,  that  "  the  necessary  diains,  gouts,  culverts,  arches,  and  walls  of  brickwork,  proper 
and  necessarily  required  for  effecting  and  maintaining  the  drainage,"  may  be  made  of 
duty-free  bricks,  1  think,  if  the  walls  and  arches  complained  of  were  proper  and 
necessarily  required,  whether  by  physical  necessity  or  by  the  law  of  the  land — if  they 
were  immediately  connected  with  and  arising  out  of  the  making  of  the  drain,  so  that, 
physically  or  legally,  the  one  could  not  be  made  or  exist  without  the  other,  that  the 
defendant  is  entitled  to  our  judgment ;  but  as  the  majority  of  the  Court  is  of  a  difTerent 
opinion,  there  must  be  a  new  trial. 
Rule  absolute. 

[264]  Stilwell  r.  Clarke  and  Other.s.  Jan.  23,  1849. — A  plaintiff',  being  non- 
suited, was  taken  in  execution  under  a  ca.  sa.  for  the  costs  of  the  action,  but  was 
discharged  from  imprisonment  on  her  own  petition,  under  the  Insolvent  Debtors 
Act :  the  Court  stayed  the  proceedings  in  a  second  action  brought  by  the  plaintiff' 
against  the  same  defendants  for  the  same  cause,  until  payment  of  the  costs  of  the 
first  action. 

[S.  C.  6  1).  &  L.  436  ;   18  L.  J.  Ex.  165.] 

Talfourd,  Serjt.,  had  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause  why  all 
proceedings  in  this  action  should  not  be  stayed  until  the  defendants'  costs  in  a  former 
action  for  the  same  cause  should  be  paid.  It  appeared  from  the  affidavits,  that  in  184.5 
an  action  had  been  brought  by  the  plaintitl'iu  the  Court  of  Common  Pleas,  against  the 
defendants,  for  the  .same  cause;  that  the  sum  of  1521.  costs  was  taxed  against  the 
plaintiff;  that  the  plaintiff  had  been  taken  in  execution  for  those  costs  ;  and  that  she 
thereupon  petitioned  the  Court  for  the  Kelief  of  Insolvent  Debtors  for  her  dischaige  ; 
that  the  defendants  were  inserted  in  the  plaintiff's  schedule  as  creditors  for  the  above- 
mentioned  sum  ;  and  that  the  plaintiff  had,  upon  that  petition,  been  discharged  from 
custody  by  the  said  Court. 

Against  this  rule 

Lush  now  shewed  cause.  The  plaintiff  has  satisfied  the  costs  in  the  former  action, 
for  she  has  been  imprisoned  for  those  costs.  Then  the  question  is,  whether  her  dis- 
charge by  the  Insolvent  Debtors  Act  makes  any  difference.  It  is  submitted  that  it 
does  not.  In  Bearen  v.  RoUns  (8  Dowl.  &  Ryl.  42),  a  plaintiff,  being  nonsuited,  was 
taken  in  execution  by  the  defendant  for  the  costs,  and  whilst  in  execution  brought 
another  action  for  the  same  cause ;  and  the  Court  there  refused  to  stay  further 
proceedings  in  the  second,  until  the  costs  of  the  first  action  were  paid.  Abbott,  C.  J., 
there  said,  "I  think  the  objection  to  this  rule  is  unanswerable.  Here  the  plaintiff  is 
actually  in  execution  for  the  costs  of  the  former  action  :  you  can  have  no  more  than 
his  body."  And  Bayley,  J.,  said,  "The  plaintiff  may  happen  to  have  no  other  means 
of  paying  the  costs  of  the  former  action,  unless  he  [265]  recovers  in  this  suit."  On 
the  principle  acted  upon  in  that  case,  namely,  that  the  taking  of  the  body  of  tiic  debtor 
in  execution  for  the  debt,  acts  as  a  satisfaction  of  the  debt,  the  plaintiff  here  is  to  be 
considered  as  having  satisfied  the  costs  in  question.  At  common  law,  even  where  a 
party  dies  in  execution,  the  debt  is  held  to  be  satisfied.  In  Doc  d.  Heighley  v.  Harlaiid 
(10  A.  &  E.  761),  where  an  action  of  ejectment  was  brought  by  the  plaintiff,  who  was 
son  and  heir  of  the  lessor  of  the  plaintiff  in  another  action,  and  the  lessor  in  the  first 
action  had  been  discharged  as  an  insolvent  whilst  in  custody  under  attachment  for 
non-payment  of  such  costs,  the  Court  of  Queen's  15ench  stayed  proceedings  in  the 
second  action,  until  the  costs  of  the  first  action  were  paid.  But  in  that  case,  the  party 
had  been  taken  by  attachment,  and  not  under  a  ca.  sa.  Lord  Denman,  C.  J.,  there 
said,  "  Now  that  discharge  is  no  actual  satisfaction,  and  as  the  only  mode  by  which  a 
defendant  in  ejectment  can  get  his  costs,  is  by  attachment,  it  is  not  like  the  case  of 
a  person  taking  his  debtor  under  a  ca.  sa.,  when  he  might  have  sued  out  a  fi.  fa."  In 
Doe  d.  Standuh  v.  Roe  (5  B.  &  Ad.  878),  where  a  seconcl  ejectment  was  brought  by  the 
assignee  of  the  estate  of  an  insolvent  debtor,  the  first  action  having  been  brought  by 
the  insolvent  himself,  the  Court  of  King's  Bench  sta3'ed  the  proceedings  in  the  action 
by  the  assignee,  until  the  costs  in  the  first  action  were  paid.  But  it  does  not  appear 
that  in  that  case  the  insolvent  debtor  was  taken  in  execution  for  those  costs.     Upon 
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the  ground,  therefore,  that  the  phiintiff  has  sati.stied  the  costs  in  the  original  action, 
this  rule  ought  to  be  discharged. 

Pollock,  C.  B.     I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 

Parke,  B.  The  present  case  is  distinguishable  from  that  of  Beaven  v.  Robins,  in 
the  Court  of  King's  Bench.  Here  [266]  the  party,  upon  her  own  application,  has 
obtained  her  discharge  from  the  Insolvent  Debtors  Court,  and  therefore  has,  by  her 
own  act,  put  an  end  to  the  execution,  which  would  have  operated  as  a  satisfaction  of 
the  debt. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

Talfourd,  Serjt.,  in  support  of  the  rule,  was  not  called  upon. 

Hakvey  c.  Dakiks.  Jan.  Ti,  1849.— A  chaplain  of  one  of  the  Chapels  Royal, 
appointed  to  the  office  in  the  reign  of  Will.  4,  and,  on  the  demise  of  the  sovereign, 
not  re-appointed,  there  being  evidence  that  no  re-appointment  is  necessary,  and 
having  acted  in  that  capacity  since. — Held  privileged  from  arrest. 

[S.  C.  6  D.  &  L.  4.37  ;  18  L.  J.  Ex   1.56.] 

Lush  had  obtained  a  rule  calling  on  the  plaintitF  to  shew  cause  why  the  defendant, 
who  had  been  taken  in  execution  under  a  writ  of  ca.  sa.  at  the  suit  of  the  plaintill', 
should  not  be  discharged  out  of  the  custody  of  the  sheriff  of  Devonshire,  on  the  ground 
that  the  defendant  was  one  of  the  priests  in  ordinary  of  her  Majesty's  Chapels  Royal, 
and  therefore  privileged  from  arrest. 

It  appeared  from  the  affidavits,  that  the  defendant  was  appointed,  in  the  reign  of 
William  IV.,  one  of  the  priests  in  ordinary  of  his  Majesty's  Chapels  Royal;  that,  upon 
the  occasion  of  her  present  Majesty's  coronation,  he  had  officiated  in  that  capacity  ; 
that,  at  her  Majesty's  marriage,  he  was  in  receipt  of  salary  as  such  ;  that  his  name 
appeared  in  the  books  of  the  Lord  Steward  of  the  Queen's  Household  ;  and  that,  from 
a  search  in  those  books,  no  iustance  could  be  found  of  the  re-appointment  of  a  priest 
in  ordinary,  on  the  commencement  of  a  new  reign.  There  were  also  annexed  to  the 
affidavits  a  certificate  from  the  sub-dean  of  the  Chapels  Royal,  stating  that  the  defen- 
dant had  been  sworn  in  as  one  of  the  priests  in  ordinary  of  the  Chapels  Royal  in  the 
reign  of  his  Majesty  William  IV.,  and  a  letter  from  the  Bishop  of  London,  in  [267] 
answer  to  an  application  of  the  defendant's  attorney,  requesting  to  be  informed  whether 
it  was  customary,  upon  the  demise  of  the  Sovereign,  to  re-appoint  such  priest,  that  no 
re-appointment  was  necessary,  and  that  "  the  warrant  given  by  the  dean  of  the  Chapels 
Royal  continues  in  force  till  it  is  revoked."  He  cited  Byni  v.  Dilnlin  (1  Cr.  M.  &  R. 
821),  and  ll'inter  v.  IMdin  (13  M.  &  W.  25). 

Against  this  rule 

Badeley  now  shewed  cause.  The  defendant  is  not  entitled  to  be  discharged  out  of 
custodj'.  In  the  first  place,  it  does  not  distinctly  appear  from  these  affidavits  that  the 
defendant  ever  was  appointed  chaplain.  There  is  only  the  certificate  of  the  sub-dean. 
This  is  a  warrant  office ;  and  there  is  no  evidence  of  the  original  warrant.  He  may 
have  been  merely  a  deputy  of  the  Bishop  of  London.  In  the  second  place,  it  does  not 
appear  that  he  was  ever  re-appointed  to  his  office  upon  the  demise  of  his  Majesty 
William  IV.  It  does  not  appear  how  long  his  office  was  to  continue.  In  the  case  of 
Bijrn  V.  Dihdin,  the  question  arose  in  the  reign  in  which  the  defendant  had  been 
appointed,  and  therefore  there  was  no  question  as  to  the  necessity  of  a  re-appointment. 
So  also,  in  the  other  case  of  IFiiiter  v.  DibiUn,  the  affidavits  distinctly  stated  that  the 
defendant  had  been  re-appointed  as  one  of  her  Majesty's  chaplains.  [Alderson,  B. 
Here  the  defendant  acted  as  a  chaplain  at  the  coronation  of  her  Majesty.  It  also 
appears  that  all  these  chaplains  are  entered  in  the  books  at  the  Lord  Steward's  office, 
and  receive  salaries ;  that  these  books  have  been  searched,  and  that  no  instance  of  a 
re-appointment  on  the  demise  of  a  Sovereign  has  been  found.  Surely  this  is  sufficient 
evidence  to  satisfy  us  on  the  present  application,  that  no  re-appointment  is  necessary.] 

Pollock,  C.  B.  I  was  at  first  disposed  to  look  narrowly  [268]  into  the  question 
before  us  ;  but  I  now  think  that  the  defendant  is  entitled  to  be  discharged.  1  do  not 
think  the  present  case  is  distinguishable  from  that  of  IVinter  v.  Dihdin.  The  only 
diff'erence  between  the  two  arises  out  of  the  question  whether  a  re-appointment  is 
necessary  or  not ;  and  we  have  some  evidence  that  it  is  not.     The  defendant,  more- 
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over,  has  pei'formecl  the  duties  of  his  office  dui'iiiij;  the  present  reign.  He  also  states 
that  he  is  in  actual  receipt  of  his  salary.  These,  with  the  other  facts  disclosed  in  the 
affidavits,  are  sufficient  to  satisfy  me  that  the  defendant  is  entitled  to  his  discharge. 

The  other  Barons  (a)  concurred. 

Rule  absolute. 

Lush,  in  support  of  the  rule,  was  not  called  upon. 

Cox  V.  The  Midland  Counties  Railway  Company.  Jan.  17,  1849.— It  is  not 
incident  to  the  employment  of  a  station-master,  or  other  servants  of  a  Railway 
Company,  that  they  should  bind  the  Company  by  contracts  for  surgical  attendance 
on  injured  passengers.  The  Company,  therefore,  are  not  liable  for  such  attendance, 
without  evidence  of  express  authority  to  their  servant  to  employ  the  surgeon. 

[S.  C.  18  L.  J.  Ex.  65  ;  13  Jur.  65.  Considered,  iraJker  v.  Great  Western  Raihoay,  1867, 
L.  R.  2  Ex.  228;  Langan  v.  Great  Western  Eailwaii,  1874,  30  L.  T.  175.  Followed, 
Ilmujhton  v.  Pilkinr/tmi,  [1912]  3  K.  B.  308.] 

Assumpsit  for  work  and  labour  as  a  surgeon.  Plea,  non  assumpsit,  upon  which 
issue  was  joined. 

At  the  trial,  before  Maule,  J.,  at  the  Warwick  Spring  Assizes,  1848,  it  appeared 
that  the  action  was  brought  by  the  plaintiff',  a  surgeon,  against  the  Midland  Counties 
Railway  Company,  incorporated  by  act  of  Parliament,  to  recover  compensation  for  a 
surgical  operation  performed  under  the  following  circumstances  : — At  the  Whittington 
station  of  the  Midland  Counties  Railway,  a  labourer  named  Higgins,  who  had  taken  a 
ticket  for  a  parliamentary  train,  was  told  by  the  guard  to  get  into  a  truck,  and  whilst 
he  was  doing  so  the  signal  was  given,  and  the  tiain  moved  on,  in  consequence  of 
which  Higgins  was  thrown  down,  and  the  wheels  went  [269]  over  his  leg.  He  was 
picked  up  and  taken  to  a  neighbouring  public-house,  and  the  railway  guard  told  a 
labourer  to  fetch  Mr.  Davis,  who  was  the  usual  surgeon  of  the  Company.  Mr.  Davis 
came,  and,  seeing  the  case  a  serious  one,  sent  his  son  to  <icquaint  the  station  master,  at 
Birmingham,  that  he  wished  to  have  the  assistance  of  the  plaintiff,  who  was  an  eminent 
hospital  surgeon  at  Birmingham.  The  station-master,  who  acted  as  chief  officer  there 
of  the  passenger  and  other  departments,  desired  that  every  attention  should  be  paid 
to  the  man  ;  and,  in  consequence,  the  plaintiff  was  dispatched  by  special  train  to 
Whittington,  where  he  performed  successfully  the  operation  in  question.  It  was 
shewn  that,  on  three  former  occasions,  the  Company  had  paid  the  bills  of  other 
surgeons  for  attendance  on  persons  injured  on  the  line  ;  but  it  did  not  appear  by  what 
servants  of  the  Company  the  orders  in  those  cases  had  been  given.  One  of  these 
instances  of  payment  occurred  when  the  present  Company  existed  as  the  Derby  and 
Birmingham  Railway  Company,  since  which  it  had  been  amalgamated  with  some  others 
into  its  present  foim.  In  that  case  a  passenger  and  his  servant  were  injured,  in  another 
of  the  cases  a  railway  servant  was  injured,  and  the  nature  of  the  third  did  not  clearly 
appear.  It  was  contended  by  the  counsel  for  the  defendants,  that  the  Company  were 
not  liable  in  this  action,  inasmuch  as  the  sei-vants  of  the  Company  had  no  authority  to 
bind  them  by  contracts  of  this  description  ;  and  secondly,  that  the  Company  could 
not  enter  into  such  contracts,  except  by  deed  under  their  common  seal.  Thg  learned 
judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the  defendants  to  move 
to  enter  a  nonsuit. 

Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly  ;  against  which 

Whitehurst  and  Hayes  shewed  cause  (Dec.  8).  It  is  conceded  that,  in  general,  a 
corporation  can  only  con-[270]-tract  by  deed  under  their  common  seal.  But  that  rule 
is  subject  to  exceptions,  some  of  which  have  been  recognised  from  the  earliest  times. 
Thus,  a  corporation  aggregate  may,  without  deed,  do  small  acts,  as  retain  a  servant, 
cook,  butler,  &c.,  or  authorise  another  to  drive  cattle,  kindle  a  fire,  &c. :  Com.  Dig. 
"Franchises"  (E.  13),  Horn  v.  Iri/ (l  Vent.  47),  A7ioni/moits  (I  Salk.  191).  Again, 
they  may  act  without  seal  in  matters  of  urgency,  as  to  appoint  a  bailiff"  to  distrain 
cattle  damage  feasant,  otherwise  the  cattle  might  escape  :  Manhy  v.  Long  (3  Lev.  107). 
Or,  if  a  corporation  be  bound  to  repair  a  sea  wall,  and  the  sea  suddenly  breaks  in,  so 
that,  unless  the  wall  be  immediately  repaired,  the  whole  country  would  be  inundated, 

{a)  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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and  the  coipoiatioii  compelled  to  make  compensation  for  the  damage,  their  bailiff 
living  on  the  spot  might,  without  command,  employ  workmen  to  repair  the  wall. 
[Parke,  B.  Are  not  those  instances  confined  to  corporations  with  a  head  I]  The 
principle  of  the  exception  in  matters  of  urgency  would  apply  equally  to  all  corpora- 
tions. Another  class  of  exceptions  is  that  of  trading  corporations,  who  have  power  to 
make  contracts  relating  to  the  trade  they  carry  on,  without  affixing  the  common  seal : 
Yarborourjh  v.  The  Bank  of  England  (16  East,  6),  Hall  v.  The  Mamr  of  Swansea  (5  Q.  B. 
526),  Beverly  v.  The  Lincoln  Gas  Light  Company  (6  A.  &  E.  829),  Church  v.  The 
Imperial  Gas  Light  Compani/  (id.  846),  Gibson  v.  The  East  India  Comfanii  (5  Bing.  N.  C. 
270).  In  considering  the  extent  to  which  these  exceptions  should  be  carried,  regard 
must  be  had  to  the  nature  of  the  corporation,  and  to  the  age  in  which  we  live.  The 
employment  of  a  station-master  is  similar  to  that  of  the  ordinary  servants  mentioned 
in  the  old  authorities,  and  he  would  have  the  same  power  to  bind  the  corpora-[271]- 
tion  by  all  contracts  incident  to  his  employment.  Or,  at  all  events,  the  case  falls 
within  the  two  latter  exceptions,  and  the  Company  might,  without  any  instrument 
under  seal,  appoint  the  various  servants  necessary  for  carrying  out  the  purposes  for 
which  the  Company  was  incorporated  ;  and  those  servants  would  have  an  implied 
authority  to  act  in  all  cases  of  urgency,  or  in  any  matter  likely  to  be  prejudicial  to  the 
interests  of  the  Company.  It  is  the  uniform  practice  of  railway  companies  to  contract 
without  deed  for  the  carriage  of  passengers  and  goods.  Should  an  accident  occur  on 
the  line  of  railwa}-,  immediate  steps  must  be  taken  to  remove  the  broken  carriages 
and  repair  the  rails,  so  as  to  enable  the  journey  to  be  continued  ;  and  could  it  be 
said  that,  in  such  case,  the  servants  of  the  Company  would  have  no  authority  to 
employ  persons  for  that  purpose,  when,  by  possibility,  the  engine-driver,  stoker,  or 
guards,  might  be  so  injured  as  to  be  unable  to  render  assistance  1  It  is  different  from 
an  accident  on  the  Queen's  highway,  because  the  public  are  trespassers  if  they  go  on  a 
railway  without  leave,  so  that  the  servants  of  the  Company  alone  can  act,  and  no 
meeting  of  the  board  could  take  place,  except  after  notice,  and  considerable  delay. 
Or,  suppose  a  case  of  goods  was  injured,  and  it  became  necessary  to  repair  it,  in  order 
to  prevent  the  goods  from  being  destroyed,  the  Company  could  not  perform  their 
contract  to  carry,  unless  there  was  an  implied  authority  in  their  servants  to  employ 
workmen  on  their  behalf.  In  like  manner,  if  a  horse  had  injured  himself  by  kicking, 
would  not  the  servants  of  the  Company  have  authority  to  call  in  a  veterinary  surgeon  1 
[Parke,  B.  The  law  on  this  subject  was  fully  explained  by  this  Court  in  the  case  of 
The  Mayor  of  Ludlow  v.  Charlton  (6  M.  &  W.  82.3),  where  it  is  said,  '^that  it  is  a  great 
mistake  to  speak  of  the  necessity  for  a  seal  as  a  relic  of  barbarous  times."  Is  it  neces- 
sarily in-[272]-cident  to  the  purposes  for  which  a  railway  company  is  incorporated, 
that  their  servants  should  have  power  to  bind  them  by  contracts  of  this  kind  ?] 
The  principal  contract  is  to  carry,  and  it  must  be  implied  that  the  servants  of  the 
Company  may  do  all  acts  necessary  for  the  due  performance  of  that  contract. 
[Parke,  B.  In  a  case  like  this,  would  every  servant  of  the  Company,  the  station  master, 
guards,  &c.,  down  to  the  policeman,  have  authority  to  give  the  order?  Or,  suppose 
one  servant  sent  for  one  surgeon,  and  another  for  another  surgeon  ?]  The  head  agent 
on  the  spot,  that  is,  the  station  master,  is  the  person  to  act  on  any  emergency. 
[Parke,  B.  If  an  accident  happened  to  a  stage-coach,  by  which  a  passenger's  leg  was 
broken,  would  you  contend  that  the  coachman  had  authority  to  bind  his  master  by  a 
contract  with  a  surgeon  ?]  That  would  depend  on  circumstances.  If  a  lyneh-pin  came 
out  of  a  wheel,  the'coachman  would  have  an  implied  authority  to  employ  a  smith  to 
repair  it,  for  otherwise  the  journey  could  not  be  performed.  At  all  events,  if  it  is 
not  incident  to  the  employment  of  "these  servants  that  they  should  in  urgent  matters 
bind  the  Company  by  these  contracts,  there  is,  in  this  case,  sutiicient  evidence  from 
the  conduct  of  the  directors,  on  the  three  previous  occasions,  that  they  had  conferred 
such  an  authority.  .     .„ 

Macaulay,  in'  support  of  the  rule.  There  has  been  no  contract  with  the  plaintitt 
by  the  Company  or  bv  anv  pensons  having  authority  to  bind  them.  The  common  law 
power  to  do  small  acts  without  deed  is  limited  to  corporations  aggregate  with  a  head. 
Assuming  that  the  statute  enables  the  Company  without  seal  to  do  certain  acts  neces- 
sarv  for  carrying  on  their  traffic,  and  even  to  appoint  some  servants,  it  is  not  incident 
to  such  employment  that  the  servants  should  have  authority  to  bind  the  Company  by 
contracts  like  the  present.  If  so,  it  would  follow  that  every  servant,  who  by  his 
negligence  or  misconduct  had  [273]  caused  injury  to  an  individual,  would  have  an 
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implied  authority  to  employ,  on  behalf  of  the  Company,  ain'  peisons  he  thought  fit 
to  remedy  the  mischief.  It  might  with  equal  truth  be  argued,  that  a  gentleman's 
coachman  who  drove  against  a  carter  and  injured  him,  might  on  the  spot  employ  a 
medical  man,  and  pledge  his  master's  credit  for  payment.  [Kolfe,  B.  Or  suppose  a 
lamplighter  by  negligence  burnt  any  person,  would  he  or  any  officer  of  the  gas 
company  have  power  to  bind  them  by  a  contract  for  the  cure  of  the  injured  person  ?] 
The  fallacy  is  in  assuming  that  a  matter,  which  is  altogether  collateral,  is  incidental  to 
their  character  of  carriers,  because  it  may  by  possibility  be  beneficial  to  them. 
Suppose  a  passenger,  on  his  way  to  America,  has  with  him  some  casket  of  valuable 
jewels  which  are  d.amaged  by  an  accident  to  the  train,  would  the  station  master  have 
authority  to  send  to  London  for  a  person  to  reset  the  jewels,  because  the  Company 
might  be  liable  to  an  action  for  the  damage  ?  [He  then  argued  that  thei'e  was  no 
evidence  that  the  Company,  in  fact,  authorised  their  servants  or  the  station  master  to 
enter  into  the  contract.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case,  which  was  an  action  of  assumpsit  for  medical  attendance, 
was  tried  before  my  Brother  Maule,  at  the  last  Spring  Assizes  for  Warwick.  The 
learned  judge  reserved  leave  to  move  to  enter  a  nonsuit.  A  rule  nisi  having  been 
granted,  the  case  was  fully  argued  at  the  Sittings  after  last  term.  The  facts  appeared 
to  be  these.  One  Higgins,  a  labourer,  met  with  an  accident  from  the  moving  of  a 
truck  on  the  defendants'  railway.  The  railway  guard  applied  to  a  Mr.  Davis,  a  surgeon 
in  the  neighbourhood  ;  he  found  the  case  a  serious  one,  and  wished  to  have  the  assist- 
ance of  the  plaintiff',  an  eminent  hospital  surgeon  at  Bir-[274]-mingham.  His  son 
informed  the  station  master  at  Birmingham,  (who  had,  according  to  the  evidence, 
acted  as  chief  officer  there  in  the  passenger  and  indeed  in  every  department,)  who 
desired  that  every  attention  should  be  paid  to  the  man.  The  plaintiff'  was  accordingly 
requested  by  Davis  to  perform  the  operation  of  amputation,  which  he  did  successfully  ; 
and  in  this  action,  sought  to  recover  compensation  for  that  service  from  the  Company. 

If  the  statioti  master  was  authorised  to  enter  into  such  a  contract,  there  is,  no 
doubt,  evidence  to  go  to  the  jury  that  he  made  the  contract  on  which  the  action  was 
brought.  The  principal  question  is,  had  he  such  authority?  The  learned  counsel  for 
the  defendants  contended  that  they  were  not  liable,  because,  being  a  corporation,  they 
could  only  contract  under  their  common  seal.  To  which  it  was  answered,  first,  that 
a  corporation  aggregate  may  give  a  personal  command  to  do  small  acts,  without  a 
deed,  as  to  retain  a  servant,  cook,  or  butler,  for  ordinary  service,  and  that  the  species 
of  employment  of  the  servant  who  gave  the  order  to  the  plaintiff,  fell  under  that 
description,  and  that  he  was  authorised,  from  the  nature  of  that  employment,  to  bind 
the  corporation  by  such  a  contract  as  would  be  inferred  from  that  order  ;  and  secondly, 
that,  if  the  corporation  could  not  bind  themselves  by  such  employment,  and  the 
contract  incident  to  it  at  common  law,  they  could,  b\'  virtue  of  the  statute  constituting 
them  a  corporation  for  the  purpose  of  constructing  and  maintaining  a  railway,  and,  if 
they  thought  proper,  of  carrying  on  upon  it  the  trade  of  carriers  of  passengers  and 
goods  for  hire;  for  that  it  must  be  incident,  also,  to  such  a  corporation,  to  appoint 
servants  of  various  sorts  ;  (and,  on  reference  to  the  act  of  Parliament,  6  Will.  4, 
c.  Ixxviii.,  there  is  no  doubt  they  had  this  power,  and  probably  without  an  instrument 
of  appointment  under  seal ;)  and  that,  considering  the  nature  of  the  railway  traffic, 
each  of  these  servants  hacl,  as  incidental  to  his  employment,  an  authority,  in  case 
anything  oc-[275]-curred  which  would  be  prejudicial  to  the  interests  of  the  Company, 
to  do  what  was  reasonably  fit  to  be  done,  under  the  circumstances,  to  remedy  or 
diminish  the  damage  done.  It  was  contended,  therefore,  that  if  one  of  these  servants 
happened  to  be  near  at  the  time  of  the  slip  of  an  embankment,  which,  for  the  purpose 
of  securing  the  safe  and  speedy  traffic  along  the  railroad,  ought  to  be  immediately 
removed,  he  would  have  an  implied  authority,  when  fresh  labourers  were  requiied, 
to  bind  the  Company  by  a  contract  to  pay  them  ;  and  that,  in  like  manner,  any  servant 
who  was  near,  or  at  all  events  the  head  servant  of  the  nearest  station,  would  be 
authorised,  if  a  passenger  received  personal  damage,  requiring  immediate  surgical 
attendance,  to  contract  with  a  surgeon,  and  to  bind  the  Company  by  that  contract  to 
pay  what  was  reasonably  due  to  him,  such  authority  being  an  incident  to  his  employ- 
ment, considering  its  peculiar  nature,  and  it  being  for  the  benefit  of  the  Company 
that  the  damage  and  consequent  loss  to  them,  from  any  occurrence  for  which  they 
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were  responsible,  should  be  as  much  mitigated  as  possible.  Further,  it  was  contended 
for  the  plaintiff,  that  if  such  an  authority  was  not  incidental  to  the  employment  of  a 
railroad  servant,  there  was  evidence  in  this  case  of  its  having  been  given  by  the 
directors  on  whom  the  management  of  the  business  of  the  Company  was,  by  the  act 
of  Parliament  establishing  it,  conferred.  That  evidence  consisted  in  payments  by  the 
Company,  on  three  other  occasions,  of  the  bills  of  surgeons,  not  of  the  plaintiff,  for 
attending  persons  who  had  been  hurt  on  the  railroad.  We  intimated  our  opinion  in 
the  course  of  the  argument,  that  these  instances  of  payments  did  not  afford  sufficient 
evidence  to  go  to  the  jury  of  a  special  authority  to  make  the  contracts  in  question. 
One  of  the  instances  of  payment  was  the  case  of  an  injury  to  a  servant  and  a  passenger 
before  the  railroad  belonged  to  the  defendants  ;  the  second  was  an  injury  to  a  railway 
servant ;  the  third  was  uncertain  ;  [276]  but  what  particular  servants  gave  the  order 
in  each  case  did  not  appear.  These  payments  were  evidence  of  an  authority  given 
to  the  servants  who  gave  the  orders,  to  make  those  particular  contracts.  If  they 
were  evidence  of  a  general  authority  to  those  particular  servants  to  make  contracts, 
they  were  certainly  not  evidence  of  a  similar  general  authority  to  all  their  servants. 
It  is  obvious  that  the  Company  might  choose  to  intrust  one  servant  with  such  power, 
and  not  another. 

The  question,  therefore,  does  not  turn  upon  these  special  circumstances,  but  depends 
upon  the  authority  of  the  servant  who  gave  the  order. 

On  the  part  of  the  defendants  it  was  insisted,  that  neither  at  common  law,  nor 
under  the  statute,  was  such  a  power  given  to  the  corporation  as  to  bind  themselves 
by  this  contract ;  that  the  common  law  power  was  limited  to  a  corporation  with  a 
head  to  do  small  acts  ;  that  though  the  statute  might  give  this  corporation  the 
power  to  enter  into  some  contracts,  and  the  power  even  to  appoint  some  servants, 
without  deed,  in  the  management  of  its  concerns,  yet  the  authority  to  enter  into  such 
contracts  as  this  with  a  surgeon,  was  not  incident  to  the  employment  of  the  servant 
who  made  it ;  and  this  is,  in  truth,  the  only  point  in  the  case.  And  we  are  all  of 
opinion,  that  the  power  to  enter  into  this  contract  was  not  incident  either  to  the 
employment  of  the  guard  or  the  superintendent.  The  simple  employment  of  servants 
by  a  corporation  carrying  on  a  business  cannot  give  them,  as  incident  to  that  employ- 
ment, a  larger  authority  than  if  the  same  appointment  were  made  by  a  partnership 
of  as  manv  individuals  as  the  shareholders  of  the  Company,  nor  does  it  appear  to  us 
to  make  any  difference  that  it  is  carried  on  by  fewer  members,  or  even  by  a  single 
individual.  A  partnership  of  many,  who  do  not  mean  to  act  personally  in  the 
management  of  their  own  affairs,  as  an  individual  of  a  partnership  of  a  limited  number 
of  acting  partners  does,  may  think  it  right  to  invest  some  of  [277]  their  servants  with 
all  or  part  of  the  power  and  authority  of  partners ;  but  supposing  they  do  not,  (and 
there  was  no  evidence  of  such  an  authority  in  the  present  case  to  any  but  the  directors, 
who  possessed,  by  statute,  the  management  of  the  affairs  of  the  Company),  the  functions 
and  authorities  of  servants  in  different  capacities  must  be  the  same  in  both  cases. 
The  power  and  duty  of  an  engine  driver  must  be  the  same,  simply  as  such,  whether 
he  be  employed  by  a  corporation  or  a  joint-stock  company,  or  an  oixlinary  partnership, 
or  an  individual,  all  of  whom  may  carry  by  the  railroad.  The  driver  appointed  by 
a  corporation,  or  company,  or  partnership  carrying  on  business  of  carriers  of  passengers 
or  goods,  must,  as  such,  have  the  same  duties  and  powers.  It  is  not  easy  to  decide 
whether  unforeseen  accidents  would  occur  more  frequently  in  the  carriage  of  passengers 
by  locomotive  power  on  railroads,  or  in  carrying  the  like  number  by  coach  on  ordinary 
roads.  Certainly,  there  is  no  such  difference  as  to  make  the  duties  of  an  engine  driver 
and  a  coachman  "different,  as  to  the  power  of  making  such  contracts  as  that  in  question  ; 
nor  the  duties  of  porters,  clei'ks,  or  other  servants  connected  with  the  conveying 
department.  Could  it  be  maintained  that  a  coachman  from  whose  carriage  a  passenger 
had  fallen  and  broken  his  arm,  or  by  which  another  person  had  been  run  over,  or 
a  horsekeeper  who  happened  to  be  near,  or  the  bookkeeper,  could  bind  his  master  by 
a  contract  with  a  surgeon  to  cure  the  injured  person,  and  oblige  his  master  to  pay  the 
bill  ?  We  are  of  opinion  that  he  could  not.  Though  it  might  be  a  benefit  to  the 
master  to  have  the  damage  diminished  by  a  speedy  cure,  if  he  was  really  liable  for 
that  damage,  it  would  be  a  prejudice  to  him  to  be  bound  to  pay  if  he  was  not;  and 
is  the  servant  to  decide  whether  his  master  is  liable  or  not— a  man  whom  he  has  not 
appointed  with  any  view  to  the  exercise  of  such  a  discretion  !  We  thuik  the  servant 
has  clearly  no  such  power.     The  employer  of  an  agent  for  a  particular  [278]  purpose 
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gives  only  the  authority  necessary  for  that  agency  under  ordinary  circumstances,  as 
this  Court  held  in  a  case  of  an  agent  to  a  mine,  where  the  question  was  as  to  his  power 
to  bind  his  principals  by  borrowing  money  when  an  emergenc}^  arose,  in  which  it  was 
highly  expedient  to  do  so ;  and  it  was  held  that  he  had  no  such  power.  Hawtayne  v. 
Bovrne  (7  M.  &  W.  595).  The  employment  of  an  agent  gives  also  the  powers  usually 
exercised  by  similar  agents;  but  there  was  no  evidence  of  any  usage  in  this  ease. 
We,  therefore,  think  the  Company  are  not  liable,  whether  we  suppose  the  railway 
guard  or  the  superintendent  at  the  station  to  be  the  person  making  the  contract. 

It  is  not  to  be  supposed  that  the  result  of  our  decision  will  be  prejudicial  to  railway 
travellers  who  may  happen  to  be  injured.  It  will  rarely  occui'  that  the  surgeon  will 
not  have  a  remedy  against  his  patient,  who,  if  he  be  rich,  must  at  all  events  pay  ;  and 
if  poor,  the  sufferer  will  be  entitled  to  a  compensation  from  the  Company,  if  they,  by 
their  servants,  have  been  guilty  of  a  breach  of  duty,  out  of  which  he  will  be  able  to 
pay,  for  the  surgeon's  bill  is  always  allowed  for  in  damages.  There  will,  therefore, 
be  little  mischief  to  the  interests  of  the  passengers,  little  to  the  benevolent  surgeons 
who  gave  their  services  ;  but  it  would  be  a  serious  inconvenience  to  the  public  if  the 
rule  of  law,  as  applicable,  not  merely  to  railway  companies,  but  to  all  partnerships 
and  individuals,  as  to  the  extent  of  authority  given  to  an  agent,  were  relaxed  out  of 
'a  compassionate  feeling,  which  it  is  difficult  not  to  entertain  towards  the  sufTeiing 
party,  the  present  plaintiff.     The  rule  will,  therefore,  be  absolute  to  enter  a  nonsuit. 

Rule  absolute. 

[279]  Tattox  «>.  Hammersley.  Jan.  17,  1849. — Trespass  for  breaking  and  entering 
a  close,  called  the  Hencroft.  Plea,  that  B.,  being  seised  in  fee  of  the  close  and 
also  of  a  certain  dye-house,  released  the  same  to  C.  and  his  heirs,  to  bold  to  such 
uses  as  he  should  appoint.  That  C.  appointed  the  dye-house,  with  a  way  for  the 
occupiers  thereof  over  the  close,  to  such  uses  as  H.  should  appoint.  That  H. 
devised  the  dye-house  and  footway  to  the  defendant ;  wherefore  the  defendant, 
being  the  occupier  of  the  dj'e-house,  committed  the  trespasses.  The  plaintiff 
demurred,  after  setting  out  on  oyer  the  indenture  whereby  C.  granted,  bargained, 
&c.  to  H.  all  those  newly-erected  buildings,  standing  partly  on  the  close  called 
the  Hencroft  and  partly  on  the  croft  called  Bournes,  together  with  all  roads, 
ways,  itc,  with  the  said  premises  usually  held,  occupied,  or  enjoj'ed,  the  said  C. 
reserving  to  himself  exclusively  the  close  called  the  Hencroft,  with  the  rights, 
privileges,  &e.  within  and  to  the  same  belonging : — Held,  that  the  plea  was  bad. 

[S.  C.  18  L.  J.  Ex.  162.] 

Trespass  for  breaking  and  entering  a  close  of  the  plaintiff,  called  the  Hencroft,  &c. 

Pleas.  First,  that  before  the  said  times  when,  &c.,  the  Governor  and  Company 
of  the  Bank  of  England  were  seised  in  fee,  as  well  of  the  close  in  which,  &c.,  as  of 
a  certain  dye-house  and  premises  thereto  adjoining :  that  by  indentures  of  lease  and 
release,  in  consideration  of  16051.,  the  said  Governor  and  Company  released  the  said 
close  and  dye-house  to  W.  Challinor  and  his  heirs,  to  hold  to  such  uses  as  he  should 
by  deed  or  will  appoint.  That  at  the  times  of  the  said  indenture,  and  of  the  indenture 
after  mentioned,  the  occupiers  of  the  dye-house  carried  on  the  trade  of  dyers  therein. 
That  W.  Challinor  entered,  and  by  indenture  of  the  27th  of  September,  18.34,  in 
consideration  of  2001.,  appointed  the  dj'e-house,  with  a  certain  way  for  the  occupiers 
of  the  dye-house,  carrying  on  the  trade  of  dyers  therein,  to  pass  and  repass  on  foot 
from  the  dye-house  over  the  close  in  which,  &e.,  to  a  brook  for  the  purpose  of  carrying 
goods  proper  to  be  washed,  and  that  the  dye-house  and  footway  should  thenceforth 
be  and  remain  to  such  uses  as  W.  Hammersley  should  by  deed  or  will  appoint,  and  in 
default  of  such  appointment  to  the  use  of  \V.  Hammersley  for  life,  remainder  to  E.  A. 
for  the  life  of  W.  Hammersley,  remainder  to  the  use  of  W.  Hammersley  in  fee.  By 
virtue  of  which  said  premises,  and  by  force  of  the  statute,  &c.,  W.  Hammersley  became 
and  was  seised  in  fee  of  the  dye-house,  together  with  the  said  footway.  That  on  the 
ISth  of  September,  18.35,  W.  Hammersley  made  his  will,  and  thereby  devised  the 
dye-house  and  footway  to  the  defendant  in  fee.  That  on  the  11th  of  October,  1835, 
W.  Hammersley  died,  so  seised,  &c.,  by  means  whereof  the  defend-[280]  ant  became 
and  was  seised  in  fee  of  the  said  dye-house  and  footway,  and  being  also  occupier  of 
the  dye-house,  and  carrying  on  the  trade  of  dyer  therein,  and  having  occasion  to  use 
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the  footway,  &c.,  at  the  said  times  when,  &c.,  entered  the  said  close,  &c.  ;  quse  sunt 
eadem. 

Secondly.  That  before  the  said  times  when  &c.,  the  defendant  was  seised  in  fee 
of  the  said  dye-house,  and  was  also  occupier  thereof,  and  cairied  on  therein  the  trade 
of  a  dyer.  That  before  and  at  the  time  of  making  the  indenture  after  mentioned,  and 
thence  to  the  said  times  when,  &c.,  the  occupiers  of  the  dye-house  carried  on  the  trade 
of  dyers  therein.  That  on  the  27th  of  September,  1834,  W.  Challinor  wiis  owner  of 
the  said  close  in  which,  &c.,  and  was  seised  thereof  for  life,  remainder  to  G.  R.,  during 
the  life  of  W.  Challinor,  remainder  to  \V.  Challinor  in  fee.  That  W.  Hammersley  was 
seised  for  life  of  the  dye-house,  remainder  to  E.  A.  during  the  life  of  W.  Hammersley, 
remainder  to  W.  Hammersley  in  fee.  That  by  indenture  of  the  27th  of  September, 
1834,  W.  Challinor  granted  to  \V.  Hammersley  and  his  heirs,  and  all  whose  estate 
therein  the  defendant  now  has,  a  certain  way  over  the  said  close,  for  the  occupiers 
of  the  said  dye-house,  carrying  on  the  trade  of  dyers  therein,  to  pass  and  repass  on 
foot,  &c.  That  on  the  10th  of  October,  1835,  W.  Challinor  died,  and  on  the  11th  of 
October,  183.5,  W.  Hammersley  died  ;  whereupon  the  defendant  being  seised  in  fee 
of  the  dye-house,  and  also  in  the  occupation  of  the  same,  and  having  occasion  to  use 
the  footway  at  the  said  times  when  &c.,  entered  the  close,  &c. 

The  plaintiff  demurred  specially  to  the  pleas,  after  setting  out  on  oyer  the  indenture 
of  the  27th  of  September,  1834,  whereby,  after  reciting  the  above  release  from  the 
Governor  and  Company  of  the  Bank  of  England,  \V.  Challinor  "did  'grant,  bargain, 
&c.,  unto  AV.  Hammersley,  all  those  newlj'-erected  buildings  standing  and  being  partly 
in  the  said  croft  called  the  Hencroft,  or  some  part  thereof,  and  partly  [281]  in  the 
said  croft  called  Bourne's-croft,  together  with  all  and  singular  the  house  or  houses, 
edifices,  buildings,  roads,  ways,  paths,  passages,  easements  and  appurtenances  whatso- 
ever, with  the  dye-house  and  premises,  or  with  any  part  thereof,  usually  held,  occupied, 
or  enjoyed  ;  the  said  W.  Challinoi'  reserving  to  himself  exclusively  the  said  croft 
called  the  Hencroft,  with  the  rights,  privileges,  and  appurtenances  within  and  to  the 
same  belonging ;  the  wall  of  the  said  buildings  and  yard,  abutting  on  the  said  last- 
mentioned  croft,  to  belong  to  tlie  said  W.  Hammersley,  and  to  be  the  boundary  of  the 
hereditaments  and  premises  hereby  appointed  and  released,"  &c. 

Cowling,  in  support  of  the  demurrer.  The  deed  set  out  on  oyer  becomes  part  of 
the  pleas,  and  shews  that  they  are  bad.  In  the  first  plea,  the  defendant  claims  the 
right  of  way  by  virtue  of  the  indenture  of  the  27th  September,  1834,  treating  that 
instrument  as  an  appointment  to  uses.  But,  if  the  parties  intended  that  a  right  of 
way  should  pass,  it  could  not  be  treated  by  an  appointment  to  uses  ;  for  there  is  no 
allegation  that  any  way  previously  existed,  and  if  it  did,  it  was  extinguished  by  the 
unity  of  seisin  in  the  Governor  and  Company  of  the  Bank.  This  way  could  only  be 
created  by  grant ;  for  there  cannot  be  a  user  of  what  did  not  exist :  Beamieb)  v.  Brook 
(Cro.  Jac.  189).  Another  objection,  applicable  to  both  pleas,  is,  that  they  allege  a 
grant  of  a  specific  way,  where.is  the  deed  itself  does  not  purport  to  grant  any  way, 
unless  usually  occupied  and  enjoyed  with  the  dye-house.  The  pleas  should,  therefore, 
have  averred  that  this  way  was  so  enjoyed,  in  order  that  the  plaintitT  might  have  an 
opportunity  of  traversing  that  fact.  The  precedent  in  Plant  v.  James  (5  B.  &  Ad.  791) 
contains  such  averment. 

Peacock,  contra.  Both  pleas  are  good.  Challinor  in-[282]-tended  to  convey  the 
buildings,  and  the  portion  of  the  land  on  which  they  stood,  called  Bourne's-croft,  and, 
if  not,  the  part  of  the  Hencroft  on  which  the  buildings  stood,  at  least,  the  right  to  have 
them  stand  there,  together  with  all  ways  usually  enjoyed.  Ihat  is  sufficient  to  pass  a 
right  of  way  over  the  Hencroft,  provided  Challinor  had  enjoyed  it  for  the  purposes  of 
the  building.  [Alderson,  B.  The  reservation  is  of  the  Hencroft,  exclusive  of  that 
part  of  it  on  which  the  buildings  stand.  The  word  "  Hencroft  '  in  the  latter  part  of  the 
deed  means,  ex  vi  termini,  the  Hencroft  not  built  upon.  Parke,  B.  The  meaning  is, 
that  the  grantee  shall  not,  by  virtue  of  that  deed,  have  any  right  or  privilege  withui 
the  Hencroft.  The  deed  is  inartificially  expressed;  but  the  word  "  reserving"  is  an 
exception  to  something  existing,  as  is  evident  from  the  use  of  the  terms  ''  rights  "  and 
"  privileges."  It  is  difficult  to  get  over  the  doctrine  laid  down  by  Mansfield,  C.  J.,  in 
Morris  v.  Ed(/ington  (3  Taunt.  24).  and  which  was  afterwards  explained  by  Bayley,  B., 
in  Barlow  v.  'Uliodes  (1  C.  &  M.  439).]  If  Challinor  had  used  a  right  of  way  over  the 
Hencroft  for  the  purpose  of  occupying  the  dye-house,  did  he,  by  this  reservation, 
intend   to  exclude    the  defendant   from   the  enjoyment  of  it?     [Alderson,  B.      ihe 
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resei'vatioii  is  inoperative,  unless  it  excludes  the  vvay.]     The  rule  of  construction  is, 
that  a  grant  must  be  taken  most  strongly  against  the  grantor. 

Per  Curiam. (c)     There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

[283]  Lamprell  v.  The  Guardians  of  the  Poor  of  the  Billericay  Union,  in 
THE  County  of  Essex.  Jan.  30,  1849. — By  agreement  under  seal,  between  the 
plaintiff  of  the  one  part,  and  the  defendants,  guardians  of  the  poor,  of  the  other 
part,  after  reciting  (inter  alia)  that  the  plaintiff  had  proposed  to  contract  to  erect 
the  workhouse  at  B.,  and  peiform  all  the  works  particularised  in  a  s])ecilication 
prepared  by  S.  &  M.  (the  architects),  for  55001.,  the  plaintiff,  in  consideration  of 
the  payments  to  be  made  to  him,  agreed  with  the  defendants  that  he  would,  in  a 
workmanlike  manner,  do  all  the  works  mentioned  in  the  specification,  at  the  times 
therein  mentioned,  and  would  completely  finish  the  whole  by  the  24th  of  June, 
1840.  That  if  the  architects  should  think  proper  to  make  any  alterations  or 
additions  in  the  progress  of  the  works,  they  should  give  to  the  plaintiff  written 
instructions  for  the  same,  signed  by  them,  and  the  plaintiff  should  not  be 
considered  as  having  authority  to  do  such  additional  works  without  such  written 
instructions.  And,  in  consideration  of  the  premises,  the  defendants  agreed  with 
the  plaintiff  that  they  would  pay  him  55001.,  at  the  rate  of  751.  per  cent,  on  the 
amount  of  the  work  done,  and  the  remaining  251.  per  cent,  within  thirty  days  from 
the  full  completion  of  the  contract :  provided,  that  the  plaintiff  should  not  be 
entitled  to  receive  any  payment  until  the  works  on  which  such  payments  were 
made  to  depend  should  have  been  completed,  to  the  satisfaction  of  the  architects, 
who  should  examine  and  make  a  valuation  of  the  amount  so  completed,  from 
time  to  time,  and  certify  the  same  to  the  defendants ;  after  which  the  plaintiff' 
should  be  entitled  to  receive  from  the  defendants  the  amount  of  payment,  at  the 
rate  aforesaid,  which  should  be  then  due  in  respect  of  the  work  so  certified  to  be 
completed^  And  the  plaintiff'  thereby  bound  himself,  that,  if  he  should  fail  in 
the  completion  of  all  the  works  by  the  24th  of  June,  1840  (unless  hindei-ed  by 
fire,  or  other  cause  satisfactory  to  the  architects),  he  would  pay  to  the  defendants 
101.  per  week,  by  way  of  liquidated  damages,  so  long  as  the  works  should  remain 
incomplete.  The  declaration,  after  setting  out  the  deed,  averred,  that  the  plaintiff, 
duly  and  to  the  satisfaction  of  the  architects,  executed  all  the  works  contracted 
to  be  done  for  the  55001.  ;  and  that,  during  the  progress  of  the  works,  the  architects 
required  and  authorised  him  to  make  certain  additions  thereto,  "to  wit,  by  and 
by  means  of  certain  written  instructions,  to  wit,  signed  by  the  architects,  con- 
firmatoiy  of,  and  I'atifying  and  establishing,  the  said  requisition  and  authority  so 
given  by  him  to  the  said  plaintifl."  That  the  plaintiff',  duly  and  to  the  satis- 
faction of  the  architects,  executed  all  the  additional  works  so  required  by  them, 
and  that  they  duly  made  a  valuation  thereof,  and  certified  the  same  to  the 
defendants  The  declaration  then  stated,  that  more  than  thirty  days  had  elapsed 
.since  the  due  completion  of  all  the  works ;  and  that  the  defendants  had  taken 
possession  of  and  accepted  all  the  works  as  and  for  work  done  under  and  in 
pursuance  of  the  agreement,  and  alleged,  as  a  breach,  the  non-payment,  as  well  of 
the  55001.  as  also  of  the  sum  due  for  additions.  The  defendants  traversed  the 
averments  in  the  declaration  by  pleas,  some  of  which  related  to  the  original  and 
some  to  the  additional  works.  There  were  also  pleas  of  payment  of  55001.,  after 
breach  and  before  breach  ;  which  pleas  were  traversed  by  the  replication.  The 
cause  was  referred  to  an  arbitrator,  who  found  that  the  plaintiff  proceeded  to 
execute  the  works,  and  that  while  they  were  in  progress  the  architects  required 
him  to  execute  additional  woi'ks ;  that  the  whole  of  the  works,  original  and 
additional,  were  completed  in  a  workmanlike  manner,  and  to  the  satisfaction  of 
the  architects  ;  but  that,  by  reason  of  the  additions,  the  final  completion  of  the 
work  was  necessarily  delayed  till  December,  1840,  at  which  time  the  defendants 
took  possession  of  the  whole.  During  the  progress  of  the  woi-ks,  the  architects, 
from  time  to  time,  delivered  to  the  plaintiff'  certificates,  in  the  form  of  letters, 
signed  by  them  and  addressed  to  the  clerk  of  the  board  of  guardians,  stating  that 

(c)  Pollock,  C.  B.,  Parke,  B.,  Aldcrson,  B.,  Piatt,  B. 
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the  board  might  safely  advance  1.  to  the  plaintiff,  on  account  of  works 

executed.  Certificates  in  this  form,  to  the  amount  of  50001.,  were  given  ;  but  in 
fact  payments  were  made  by  the  defendants  to  the  amount  of  63001.  These  pay- 
ments were  made  generally  in  respect  of  the  work  actually  done,  without  dis- 
tinguishing the  one  description  from  the  other.  No  written  directions  were 
given  by  the  architects  for  the  additional  works,  except  that  letters  were  in 
evidence,  signed,  some  by  S.  and  others  by  M.,  in  which  allusion  was  incidentally 
made  to  some  of  the  additional  works  in  progress,  and  containing  suggestions  as 
to  the  mode  of  executing  them;  and  save  also  that,,  long  after  the  works  were 
complete,  the  architects,  on  the  application  of  the  plaintiff,  made  a  valuation  of 
the  additional  works,  which  they  estimated  at  313-31.,  and  signed  a  paper,  stating 
that  to  be  the  amount  of  their  valuation. — Held,  first,  that  the  deed,  in  requiring 
written  directions,  meant  written  directions  before  the  additional  work  should  be 
done,  in  which  sense  the  averment  in  the  declaration  was  to  be  understood,  and 
that  the  certificates,  letters,  and  final  valuation  of  the  architects  did  not  amount 
to  such  directions. — Secondly,  that  the  payments  made  on  the  certificates  of  the 
architects  were  to  be  treated  as  sums  paid  on  account  of  whatever  the  plaintiff 
might  eventually  be  entitled  to  recover ;  and  the  want  of  written  directions  being  ' 
an  answer  to  any  claim  in  respect  of  the  additional  works,  the  plaintiff  could  not 
apply  any  part  of  the  63001.  in  satisfaction  of  them. — Thirdly',  that,  although  the 
defendants  had  accepted  the  additional  works,  the  plaintiff  was  not  entitled  to 
be  paid  on  a  quantum  meruit,  for  the  defendants,  being  a  corporation,  were 
incapable  of  making  a  new  parol  contract  of  that  description. — Fourthly,  that  the 
time  of  the  completion  of  the  works  was  not  an  essential  part  of  the  contract. — 
Lastly,  that  a  plea,  alleging  that  the  defendants  did  not  acquiesce  in  the  additional 
works  as  and  for  additional  works  executed  by  the  plaintiff  under  the  agreement, 
nor  did  the  architects  "  adopt,  ratify,  or  confirm  the  same,"  was  bad  as  a  double 
traverse  of  immaterial  averments. — Semble,  that  no  valuation  or  certificate  of  the 
contract  works  was  requisite  after  their  final  completion. 

[S.  C.  18  L  J.  Ex.  282.  Applied,  FinJai/  v.  BrisM  and  Exeter  Raihuay,  18.52,  7  Ex.  409. 
Questioned,  Clarke  v.  Cuckfield  Union,  1852,  21  L.  J.  Q.  B.  349;  16  Jur.  686; 
1  B.  C.  C.  81.  Referred  to.  Hunt  v.  JFimhMon  Local  Board,  1878,  3  C.  P.  D.  214  ; 
Laivford  v.  Billericaij  Rural  Council,  [1903]  1  K.  B.  786.] 

Covenant.  The  declaration  (so  far  as  is  material)  stated,  that  on  the  27th  of 
August,  A.D.  1839,  by  a  me-[284]-morandum  of  agreement,  under  seal,  then  made 
between  the  plaintiff'  of  the  one  part,  and  the  defendants,  of  the  other  part,  (profert), 
after  reciting,  that  the  defendants  were  desirous  of  having  a  workhouse  erected  on  a 
piece  of  ground,  situate  in  the  parish  of  Great  Burstead,  in  the  county  of  Essex,  and 
had  appointed  G.  Scott  and  W.  Moffatt  to  be  architects  for  superintending  the  erection 
of  the  said  workhouse  ;  and  also  reciting,  that  the  plaintiff  had  proposed  to  contract 
with  the  defendants  to  erect  the  said  workhouse,  and  to  peiform  all  the  works 
particularised  in  the  general  specification  and  drawings  prepared  by  the  said  G.  Scott 
and  W.  Moffatt  for  the  said  workhouse,  and  the  several  yards  and  outbuildings  thereto 
belonging,  for  the  sum  of  55001.  ;  it  was  thereby  agreed  between  the  said  parties,  and 
the  plaintiff,  in  consideration  of  the  payments  to  be  made  to  him  thereinafter  mentioned, 
did  contract  and  agree  with  the  defendants,  that  he,  the  plaintiff,  would,  at  or  before 
the  several  times  particularly  mentioned  in  the  specification,  duly,  and  in  a  good, 
substantial,  and  workmanlike  manner,  with  the  best  materials  of  their  several^  kinds, 
execute,  perform,  and  complete  the  woi'ks  described  and  set  forth  in  the  specification, 
and  also  according  to  the  general  instructions  and  such  explanatory  drawings  as 
should  or  might  thereafter,  from  time  to  time,  be  provided  by  the  said  G.  Scott  and 
VV.  Moffatt  during  the  progress  of  the  works  :  And  it  was  further  agreed  that  the 
plaintiff  [285]  should  completely  finish  the  whole  of  the  works  described  to  be  done 
in  the  said  drawings  and  specification,  and  deliver  up  in  a  clear  and  perfect  state  the 
buildings  and  appurtenances  fit  for  use,  on  or  befoi'e  the  24th  of  June,  1840:  And 
further  it  was  thereby  agreed,  that,  if  the  defendants  or  the  said  G.  Scott  and 
W.  Moffatt  should  think  proper  at  any  time,  before  the  works  were  completed,  to 
make  any  alterations,  additions,  or  omissions,  to  and  in  the  works  contracted  for,  the 
said  G.  Scott  and  W.  Mofl^itt  should  give  to  the  plaintiff  written  instructions,  signed 
by  the  said  G.  Scott  and  W.  Moffatt,  for  such  alterations,  additions,  or  omissions; 
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but  the  plaiiitift"  should  not  be  considered  as  having  authonly  for  the  same,  without 
such  written  instructions  signed  by  the  said  G.  Scott  and  W.  Moff'att ;  and  further, 
that  any  such  alteration,  addition,  or  omission,  should  not  vacate  the  contract,  lint 
that  the  same  sliould  be  in  like  manner  done,  performed,  and  executed  by  the  plaintiff; 
and  that  the  amount  of  such  alteration,  addition,  or  omission,  to  and  in  the  works, 
should  be  ascertained  by  admeasurement  by  the  said  G.  Scott  and  \V.  Moftktt,  and 
charged  for  and  allowed  agreeably  to  their  valuation,  and  the  same  should  be  added 
to  or  deducted  from  the  amount  of  the  monies  payable  to  the  plaintiff  under  the 
contract,  as  the  case  might  be,  and  the  additions  in  value,  if  any,  paid  for  or  allowed 
at  the  same  time  as  the  instalments  became  due.     And  in  consideration  of  the  premises, 
and  of  the  stipulations  thereinbefore  contained  on  the  part  of  the  plaintiff  to  be  pei'- 
formed,  the  defendants  did  thereby  agree  with  the  plaintiff",  that  they,  or  the  board 
of  guardians  for  the  time  being  of  such  union,  should  and  would  well  and  truly  pay 
or  cause  to  be  paid,  unto  the  plaintiff'  the  sum  of  55001.,  at  and  after  the  rate  of  751. 
per  cent,  on  the  work  actually  done  and  fi.xed   in   its   place  ;  and  also,  should   the 
defendants  decide  so  to  do,  upon  the  amount  of  the  materials  which  should  be  brought 
on  the  ground,  for  the  purpose  of  carrying  on  such  works  ;  the  amount  or  value  [286] 
of  the  work  so  actually  done  or  fixed  in  its  place,  and  of  such  materials,  to  be  ascer- 
tained and  settled  by  the  said  G.  Scott  and  W.  Moff'att ;  and  the  remaining  251.  per 
cent.,  together  with  the  balance,  if  any,  which  might  remain  unpaid  of  the  said  sum 
of  55001.,  and  also  of  the  amount  estimated  by  the  said  G.  Scott  and  W.  Moffatt  as 
the  value  of  the  works  done  by  their  order  above  the  amount  of  the  contract,  within 
thirty  days  from  the  full  and  .satisfactory  completion  of  the  same  :  provided  never- 
theless, that  the  plaintiff"  should  not  be  entitled  to  demand  or  receive  any  payment 
until  the  said  works,  on  which  such  payment  was  made  to  depend,  should   have  been 
completed   to  the  satisfaction  of  the  said  G.  Scott  and    W.   Moffatt,   who,   by  the 
direction  of  the  defendants  for  that  purpose,    should   examine  and  make   valuation 
of  the  amount  of  work  so  from  time  to  time  done,  fixed,  and  completed,  and  should 
certify  the  same  to  the  defendants,  after  which  the  plaintiff'  should  be  entitled   to 
I'eceive  from   the  defendants   the  amount  of  payment  at   the   rate  aforesaid,  which 
should  be  then  due  in  respect  to  the  work  so  certified  to  be  done,  fixed  and  completed  : 
and  further,  as  that  contract  was  entered  into  with  the  defendants  upon  the  express 
stipulation  that  the  workhouse  and  all  its  appurtenances,  and  all  works  thereby  con- 
ti'acted  for,  should  be  entirely  completed  and  fit  for  use  by  the  24th  of  June,  1<S40,  the 
plaintiff"  did  thereby  bind  himself  to  the  defendants,  that  if  he  the  plaintiff' should  fail 
in  the  performance  of  the  said  contract  in  that  respect,  unless  hindered  by  fire  or  such 
other  unforeseen  accident  as  should  happen  to  be  in  the  judgment  of  the  architect  for 
the  time  being  exculpatory,  he,  the  plaintiff",  should  and  would  pay  the  defendants 
the  sum  of  101.  per  week  for  every  week  which  the  same  should  remain  incomplete 
after  that  time,  in  the  nature  of  liquidated  damages  for  the  performance  of  the  said 
contract  in  that  respect:  provided  always,  that  in  the  event  of  the  defendants  or  the 
said  G.  Scott  and  W.  Moffatt  requiring  any  [287]  alteration  or  alterations  whatever 
in  the  works  thereby  contracted  to  be  peiformed  and  done  by  the  plaintiff',  whether 
such  alteration  or  alterations  should  be  by  way  of  addition  to  such  works  or  omission 
therefrom,  the  value  of  such  alteration  or  alterations  or  allowance  for  such  omission 
or  omissions  should   be  ascertained  by  admeasurement  by   the   said   G.   Scott  and 
W.  Moffatt ;  and  that  in  case  such  value  or  allowance  should  not  be  agreed  to  by  the 
plaintiff,  it  should  be  lawful  for  the  plaintiff"  to  call  in  any  other  surveyor  for  the 
purpose  of  fixing  the  amount  of  such  value  or  allowance,  and  in  case  there  should 
be  any  difference  of  opinion  thereon  between  the  said  G.  Scott  and  W.  Moff"att  and 
the  surveyor  so  to  be  called  in  by  the  plaintiff",  the  question  or  questions  in  dispute 
should  be  decided  by  any  umpire  to  be  mutually  chosen  by  the  said  G.  Scott  and 
W.  Moff'att  and  the  surveyor  so  to  be  called  in  by  the  plaintiff,  as  aforesaid  ;  and  it 
was  thereby  agreed  that  the  decision  of  such  umpire  should  he  final.     Averments,  that 
the  plaintiff  did,  at  the  several  times  particularly  mentioned  in  the  specification,  and 
in  a  good,  substantial,  and  workmanlike  manner,  with   the  best   materials  of  their 
several  kinds,  execute,  perform,  and  complete  the  works  described  and  set  forth  in 
the  specification,  and  also  according  to  the  general  instructions  and  such  explanatory 
drawings  as  were  from  time  to  time  provided  by  the  said  G.  Scott  and  W.  Moffatt 
during  the  progress  of  the  works  ;  and  the  plaintiff  did  completely  finish  the  whole 
of  the  works,  and  deliver  up,  in  a  clear  and  perfect  state,  the  buildings  and  appur- 
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tenaiices,  fit  for  use,  on  a  certain  day  and  year,  to  wit,  before  the  time  in  and  by  the 
memorandum  of  agreement  for  that  purpose  limited  and  provided,  that  is  to  say,  on 
the  23rd  of  June,  18-10  ;  and  the  plaintitl'  further  saith,  that,  daring  the  progress  of  the 
works,  the  defendants  and  the  said  G.  Scott  and  W.  MoflFatt  respectively  did  think 
proper  to  make  certain  alterations,  additions,  and  omis-[288]-sions  to  and  in  the  works 
in  and  by  the  memorandum  of  agreement  contracted  for,  and  did  accordingly  then 
give  to  the  plaintiff  notice  thereof,  and  did  then  direct,  require,  and  authorise  the 
plaintiff  to  make  the  same  alterations,  additions,  and  omissions  to  and  in  the  same 
works,  to  wit,  by  and  by  means  of  a  certain  written  instruction  signed  by  the  said 
G.  Scott  and  W.  Mofl'att,  confirmatory  of,  and  ratifying  and  establishing,  the  said 
direction,  requisition,  and  authority  so  given  to  the  plaintiff;  that  the  said  alterations, 
additions,  and  omissions,  having  been  made  and  completed,  and  the  defendants  having 
and  receiving,  and  at  all  times  acquiescing  in  the  same,  as  and  for  alterations,  &c., 
done  under  the  agreement,  the  said  G.  Scott  and  W.  Moffatt  did,  by  a  writing  signed 
by  them,  adopt,  ratify,  and  confirm  the  alterations,  &c.,  and  the  same  amounted  in 
price  and  value  to  -19701.  6s.  6d.  ;  and  the  plaintiff  further  saith,  that  all  the  works, 
additions,  alterations,  omissions,  &c.,  have  been  completed  to  the  satisfaction  of  the 
said  G.  Scott  and  AV.  Moffatt;  and  they,  the  said  G.  Scott  and  \V.  Moffatt,  have,  by 
the  directions  of  the  defendants,  examined  and  made  a  valuation  of  the  amount  of  the 
works,  additions,  alterations,  omissions,  &c.,  so  done,  fixed,  and  completed,  and  have 
certified  the  same  to  the  defendants.  Breach,  that,  although  more  than  thirty  days 
had  elapsed  since  the  due  completion  of  the  several  works,  additions,  &c.,  yet  the 
defendants  have  not  paid  to  the  plaintiff"  the  said  sum  of  .5.5001.,  or  any  part  thereof, 
nor  any  sum  of  money  whatever,  in  respect  of  the  said  additions,  alterations,  &c. 

The  defendants  (after  setting  out  on  oyer  the  agreement,  which  bore  date  the 
27th  of  August,  1839,  the  material  parts  of  which  are  stated  above  in  the  declaration) 
pleaded  the  following  pleas  :  the  first,  second,  third,  fourth  and  eleventh  of  which 
were  pleaded  to  the  causes  of  action,  so  far  as  the  same  related  to  the  supposed  non- 
payment of  the  -5.5001 ,  and  the  remaining  pleas  to  the  causes  of  action,  so  far  as 
they  re-[289]-lated  to  the  non-payment  of  the  supposed  additions,  alterations,  and 
omissions. 

First,  that  the  works  on  which  the  payment  of  the  55001.  was  made  to  depend, 
were  not  performed  modo  et  forma. 

Second,  that  the  works  on  which  the  payment  of  the  5-5001.  was  made  to  depend, 
were  not  completed  to  the  satisfaction  of  the  said  G.  Scott  and  W.  Moffatt,  modo 
et  forma. 

Third,  that  the  works  on  which  the  payment  of  the  55001.  was  made  to  depend, 
were  not,  nor  was  any  part  thereof,  or  the  amount  or  value  thereof,  or  any  part  thereof, 
certified  to  the  defendants  by  the  said  G.  Scott  and  W.  Moffatt  modo  et  forma. 

Fourth,  payment  before  action  brought  of  55001.,  in  satisfaction  and  discharge. 

Fifth,  that  the  alterations,  additions,  and  omissions  were  not,  nor  were  any  part 
thereof,  made  modo  et  forma. 

Sixth,  that  the  additions,  alterations,  and  omissions  were  not,  nor  was  any  part 
thereof,  completed  to  the  satisfaction  of  the  said  G.  Scott  and  W.  Moffatt,  modo 
et  forma. 

Seventh,  that  G.  Scott  and  W.  Moffatt  did  not  give  to  the  plaintiff  written 
instructions  signed  by  them,  G.  Scott  and  W.  Moffatt,  for  the  additions,  alterations, 
and  omissions,  or  any  of  them,  modo  et  forma. 

Eighth,  that  the  defendants  did  not  have  or  receive  of  or  from  the  plaintiff,  or 
acquiesce  in  the  alterations,  additions,  and  omissions,  or  any  of  them,  as  and  for 
alterations,  additions,  and  omissions  done,  performed,  or  executed  by  the  plaintiff 
under  the  memorandum  of  agreement,  or  according  to  the  terms  and  provisions  thereof, 
nor  did  the  said  G.  Scott  and  W.  Moffatt  authorise,  adopt,  ratify,  or  confirm  the  said 
alterations,  additions,  and  omissions,  or  any  of  them,  modo  et  forma. 

xViiith,  that  the  additions,  alterations,"  and  omissions  were  not,  nor  were  any  of 
them,  or  the  amount  or  value  [290]  thereof,  or  of  any  of  them,  certified  to  the 
defendant  bv  G.  Scott  and  W.  Mott'att  modo  et  forma 

Tenth,  pavment  before  action  brought  of  11,0001.  in  satisfaction  and  discharge. 

Eleventh,' payment,  before  any  breach  of  covenant,  in  respect  of  the  -o-dOOI.,  ot 
11,0001.  in  discharge  of  the  covenant  and  performance  thereof,  and  of  all  right  of  action 
thereon. 


854  LAMPRELL    V.   BILLERICAY    UNION  3  EX.  291. 

Twelfth,  a  similar  plea  in  respect  of  the  additions,  alterations,  and  omissions. 

The  replications  to  the  fourth,  tenth,  eleventh,  and  last  pleas  traversed  the  pay- 
ments respectively  in  satisfaction,  on  which,  and  also  on  the  other  pleas,  issues  were 
joined. 

The  cause  came  on  for  trial  at  the  Middlesex  Sittings  after  Michaelmas  Term, 
1844,  when  it  was  referred  to  an  arbitrator,  who  was  to  be  at  liberty  to  raise  questions 
of  law  for  the  decision  of  the  Court.  The  arbitrator,  by  his  award,  found  (inter  alia) 
as  follows : — 

That  soon  after  the  making  of  the  agreement,  the  plaintiff  coiaimenced  the  erection 
of  the  workhouse  and  performances  of  the  works  particularised  in  the  specification 
and  drawings  prepared  by  G.  kScott  and  VV.  Moffatt  the  architects  appointed  by  the 
defendants  for  superintending  the  erection  of  the  workhouse  and  performance  of  the 
works,  and  the  plaintifl'  proceeded,  day  by  day,  in  the  work  until  the  completion 
thereof.  The  defendants  very  soon  after  the  date  of  the  agreement  appointed  a 
committee,  consisting  of  certain  guardians  of  the  said  union,  who  from  time  to  time 
met,  and,  from  time  to  time  before  che  24th  June,  1840,  gave  verbal  directions  to  the 
plaintiH'  to  make  certain  alterations,  additions,  and  omissions  to  and  in  the  said  works 
so  contiacted  by  the  plaintiff  to  be  executed.  Messrs.  Scott  and  Moffatt,  the  architects, 
and  their  clerk  of  the  works,  also,  from  time  to  time  before  the  works  were  completed, 
and  before  the  24th  June,  [291]  1840,  made  certain  alterations,  additions,  and 
omissions  to  and  in  the  works  in  and  by  the  memorandum  of  agreement  contracted  to 
be  executed  by  the  plaintiff,  and  directed  the  plaintiff  to  execute  the  same,  and  they 
moreover  gave  the  plaintiff'  general  instructions  as  to  the  mode  of  carrying  on  the 
works.  The  plaintiff  executed,  performed,  and  completed  all  the  works  described, 
specified,  required,  and  set  forth  in  the  specification  and  drawings,  or  by  the 
memorandum  of  agreement  implied  or  intended  to  be  erected  or  built,  duly  (except 
so  far  as  a  question  may  be  raised  as  to  the  completion  thereof  within  due  time),  and 
in  a  good  and  substantial  and  most  workmanlike  manner,  with  the  best  materials  of 
their  several  kinds,  and  according  to  the  general  instructions  of,  and  explanatory 
drawings  from  time  to  time  provided  by,  G.  Scott  and  W.  Moffatt  dui'ing  the  pi-ogress 
of  the  works,  and  to  the  satisfaction  of  G.  Scott  and  W.  Moffatt.  He  also,  from  time  to 
time  as  he  received  such  directions  during  the  progress  of  the  works,  duly  (except  as 
aforesaid)  and  in  a  good  and  substantial  and  most  workmanlike  manner,  with  the  best 
materials  of  their  several  kind.?,  and  according  to  the  general  instructions  of,  and 
explanatory  drawings  from  time  to  time  provided  by,  G.  Scott  and  W.  Moffatt, 
executed,  performed,  and  completed  to  the  satisfaction  of  G.  Scott  and  W.  Mofi'att, 
all  and  every  the  said  several  alterations,  additions,  and  omissions  which  he  was  so 
as  aforesaid  directed  to  execute  to  and  in  the  said  works ;  and  whilst  the  several 
alterations,  additions,  and  omissions  were  so  being  executed  by  the  plaintiff',  the 
defendants  were  aware  that  he  was  so  executing  the  same.  The  plaintiff"  had  not 
completely  finished  the  whole  of  the  works  described  to  be  done  in  the  drawings  and 
specification,  until  after  the  24th  June,  1840,  but  he  had  completely  finished  the  .same, 
together  with  all  the  alterations,  additions,  ;ind  omissions,  by  the  latter  end  of  [292] 
December,  1840,  and  then  delivered  up  the  building  and  appurtenances  in  a  clear  and 
perfect  state,  fit  for  use  ;  and  the  defendants  thereupon  caused  the  workhouse,  erec- 
tions, and  works  to  be  occupied  for  the  purpose  of  the  union,  without  making  any 
complaint  of  or  finding  fault  with  the  alterations,  additions,  and  omissions  having  been 
so  as  aforesaid  executed  by  the  plaintiff'.  The  alterations  and  additions  from  time  to 
time  directed  to  be  executed  as  the  works  contracted  for  went  on,  were  very  many  of 
them  of  a  substantial  character,  occupying  considerable  time,  (as,  for  instance,  the 
erection  of  a  lodge  to  the  premises,  and  the  erection  of  a  new  ward,  called  the  'Pro- 
bationary Ward,'  for  the  provisional  reception  of  paupers  on  their  first  admission),  and 
I  find  that  such  alterations  and  additions  reasonably  delayed  the  plaintiff  in  the 
execution  of  the  works  contracted  for,  beyond  the  24th  day  of  June,  1840.  The 
plaintiff'  had  not,  previous  to  executing  the  alterations  and  additions  respectively,  any 
written  instructions  signed  by  G.  Scott  and  W.  Mofi'att,  or  either  of  them,  to  execute 
such  alterations  or  additions  respectively,  except  that  a  few  lettei's  were  put  in 
evidence,  signed  some  of  them  by  G.  Scott,  and  others  by  W.  Moffatt,  in  which  allusion 
was  incidentally  made  to  certain  of  the  additional  works  and  alterations  executed  by 
the  plaintiff  whilst  they  were  in  progress,  containing  suggestions  as  to  the  mode  of 
executing  them.     The  additional  works  and  alterations  so  referred  to  in  the  letters  of 
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Scott  and  Moffiitt  consisted  of  the  probationary  ward  and  the  lodge  before  mentioned. 
It  was  proved  that  the  works  were  all  executed  by  the  plaintiff  to  the  satisfaction  of 
G.  Scott  and  W.  Moffatt.  Messrs.  Scott  and  Moffatt  continued  to  be  the  architects 
of  the  defendants,  and  to  superintend  the  erection  of  the  works  until  the  final  comple- 
tion thereof  ;  and  from  time  to  time,  as  the  works  proceeded,  Scott  and  Moffatt  used 
to  give  certificates  in  writing,  addressed  to  [293]  the  clerk  of  the  board  of  guardians, 
of  the  amount  which  the  plaintiff  from  time  to  time  was  in  their  judgment  entitled  to 
be  paid  by  the  defendants.     The  following  is  one  of  the  certificates  in  question  :— 

"  21st  of  October,  1839. 
"  Dear  Sir, — AVe  beg  to  certify  that  the  board  of  guardians  of  the  Billericay  Union 
may  safely  advance  the  sum  of  5001.  to  Mr.  Lamprell,  the  contractor  for  the  erection 
of  the  new  union-house  at  Billericay,  on  account  of  works  executed  by  him  at  the 
said  building. — "We  are,  dear  sir,  "  G.  ScOTT  and  W.  Moffatt. 

"  To  S.  J.  Penfold,  Esq.,  Billericay." 

The  other  certificates  were  in  like  form,  though  differing  in  amount  from  each 
other.  The  first  certificate  produced  in  evidence,  given  by  Scott  and  Moffatt  to  the 
plaintiff,  bears  date  the  7th  day  of  October,  18.39  ;  the  last  bears  date  the  17th  day 
of  August,  1840.  The  sums  mentioned  in  the  certificates  so  given  in  evidence, 
amounted  together  to  the  sum  of  50001.  The  defendants,  from  time  to  time  upon 
the  receipt  of  such  certificates,  paid  to  the  plaintiff  divers  sums  ;  and  the  sums  they 
had  paid  to  the  plaintiff  before  action  brought  altogether  amounted  to  the  sum  of 
63001.  These  payments  were  made  by  cheques,  payable  to  bearer  in  the  common 
form.  The  certificates  did  not  state  in  receipt  of  what  particular  work  the  plaintiff 
was  entitled  to  be  paid  the  sums  mentioned  therein  ;  whether  for  the  contract  works 
included  in  the  general  price  or  sum  of  55001.,  or  for  the  additions  and  alterations, 
or  for  the  works  executed  by  the  plaintiff  in  sinking  the  well,  procuring  the  water 
supply,  and  in  effecting  the  drainage  ;  but,  in  point  of  fact,  all  three  descriptions  of 
works  were  in  course  of  execution  by  the  plaintiff  at  the  same  time.  And  in  regard 
to  the  payments,  there  was  no  evidence  on  the  face  [294]  of  the  cheques  themselves, 
or  of  any  other  kind,  shewing  that  they  were  given  in  respect  of  any  particular  portion 
of  the  works  executed  by  the  plaintiff,  nor  was  there  any  evidence  to  prove  that  the 
paj-ments  so  made  were,  at  the  time,  or  had  even  before  action  brought,  been  appro- 
priated, either  by  the  defendants  or  by  the  plaintiff,  to  any  particular  part  or  parts  of 
his  said  demand.  Some  time  after  the  execution  of  the  several  works  by  the  plaintiff', 
Messrs.  Scott  and  Moffatt  were  applied  to  by  him  to  value  the  additional  works  done 
by  the  plaintifl'  extra  to  the  contract  price  or  sum  of  55001.,  and  thereupon  the  said 
G.  Scott  and  AV.  Moffatt,  on  the  22nd  day  of  May,  1842,  gave  and  signed  a  valuation 
of  the  same  at  31331.  7s.  lOd.  (including  therein  the  price  of  sinking  the  well,  of  pro- 
curing the  water  supply,  and  effecting  the  drainage  of  the  premises),  which  said 
valuation  was  headed  as  follows  : — "  The  Board  of  Guardians  of  the  Billericay  Union 
to  Kichard  Lamprell,  builder,  8  Sherborne  Lane,  London.  To  sundry  additional 
works  done  extra  to  the  contract  for  building  the  new  union-house  at  Billericay,  in 
the  county  of  Essex."  And  concluded  as  follows  :— "  The  above  is  our  valuation  of 
the  additional  works  done  extra  to  the  contract  for  building  the  new  union  workhouse 
at  Billericay,  in  the  county  of  Essex.     G.  ScOTT,   W.   MoFFATT.     October  27,  18-12." 

This  value  was  not  agreed  to  by  the  plaintiff,  who  thereupon  called  in  another 
surveyor,  Mr.  Jole,  for  the  purpose  of  fixing  the  amount  of  the  value  or  allowance  of 
the  additional  works.  Mr.  Jole  fixed  it  at  a  sum  much  beyond  the  amount  of  Messrs. 
Scotland  Moffatt's  valuation,  and  the  plaintifl",  in  May,  1843,  and  frequently  after- 
wards before  action  brought,  called  upon  Messrs.  Scott  and  Moftatt  to  concur  with 
Mr.  Jole  in  naming  an  umpire;  but  in  the  meantime,  namely,  on  the  16th  of  November 
1842,  the  defendants  had,  on  receiving  a  copy  of  the  valuation  made  as  aforesaid  by 
Messrs.  Scott  and  Moffatt,  expressly  prohibited  them  from  taking  any  further  steps 
in  respect  [295]  of  the  plaintiff's  claim,  and  they,  on  that  ground,  declined  taknig  any 
part  in  naming  an  umpire. 

The  arbitrator  found,  that  the  fair  value  and  price  of  the  additional  works  and 
alterations  executed  by  the  plaintiff  amounted  to  25411.  19s.  6d.  over  and  beyond  the 
contract  price  of  55001.  .        run 

The  following  questions  were  raised  by  the  arbitrator  for  the  opinion  of  the  Court :— 
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The  defendiuits  contenrled,  that  the  works  not  having  been  completed  within  the  time 
limited  in  the  contract  (24th  of  June,  1840),  the  first  and  fifth  pleas  were  an  answer 
to  the  action  ;  and  they  contended,  that  the  same  circumstance  entitled  them  to  have 
the  issues  on  the  replications  to  the  second  and  sixth  pleas  also  entei'ed  for  them. 

The  defendants  also  contended,  that,  no  order  having  been  given  in  the  foi'm 
prescribed  ))y  the  contract  for  the  several  alterations,  additions,  and  omissions,  the 
plaintiff  was  not  entitled  to  recover  any  sum  from  them  except  the  contract  price  of 
55001. ;  and  that,  as  to  that  sum,  it  was  more  than  satisfied  by  the  63001.  which  had 
been  paid  on  account ;  and  that,  at  all  events,  the  excess  of  the  sum  of  63001.  beyond 
the  contract  price  of  55001.  was  sufficient  to  cover  all  the  demands  which  the  plaintiff 
was  entitled  to  set  up  against  them  beyond  the  conti'act  price. 

The  defendants  further  contended,  that  the  plaintiff  could  only  recover  such  sums 
as  the  architects  had  given  certificates  for,  and  that  there  was  no  proof  of  any  certificates 
for  more  or  so  much  as  the  sum  of  63001. 

For  the  plaintiff  it  was  contended,  that  the  question  whether  the  works  were 
completed  within  the  time  limited  by  the  contract  was  not  raised  by  any  of  the  pleas. 
And  in  answer  to  the  objection  that  no  order  had  been  given  for  the  alterations,  &c., 
in  the  form  prescribed  by  the  contract,  the  plaintiff  contended,  that  the  pleadings  did 
not  raise  the  question  whether  any  previous  written  instructions  had  been  given, 
signed  by  the  architects  for  the  ad-[296]-ditions,  &c. ;  and  that  the  plaintiff  was 
entitled  to  the  verdict  on  the  replications  to  the  seventh  and  eighth  pleas,  the  architects 
having,  by  their  certificates  from  time  to  time,  and  by  their  valuation,  executed  the 
22nd  October,  1842,  approved  of  and  ratified,  and  the  defendants  having  taken  to, 
and  without  objection  accepted,  the  works  after  full  notice  of  such  alterations,  &c. 
The  plaintiff  further  maintained,  that,  the  contract  works  and  the  alterations  and 
additions  proceeding  contemporaneously,  and  the  several  sums,  amounting  to  63001., 
having  been  paid  generally  on  account  as  the  contract  works  and  the  additions  and 
alterations  so  proceeded,  the  plaintiff  had  a  right  to  appropriate  to  the  additions  and 
alterations  as  much  of  those  sums  as  he  pleased  ;  consequently,  that  he  had  a  right 
to  say,  that  of  the  63001.  paid  on  account,  he  appropriated  49701.  6s.  6d.  to  the  sum 
which  he  alleged  to  be  due  for  additions  and  alterations,  leaving  only  13291.  13s.  6d. 
applicable  towards  payment  of  the  contract  price  of  55001.,  and  that,  therefore, 
41701.  6s.  6d.  of  the  contract  price  still  remained  unpaid,  as  to  which  he  was  entitled 
to  the  verdict  on  the  fourth  and  eleventh  pleas. 

The  arbitrator  awarded,  that  the  verdict  on  the  issues  joined  on  the  several  pleas 
respectively  should  be  entered  for  the  plaintiff  or  the  defendants,  as  the  Court  might, 
on  consideration  of  those  matters  of  law,  direct. 

The  Attorney-General  argued  for  the  plaintiff  (June  7).  The  first  question  arises 
on  the  first  and  fifth  pleas,  and  it  is  objected  that  the  plaintiff  cannot  recover,  because 
the  works  were  not  completed  before  the  end  of  December,  1840,  instead  of  the  24th 
of  June,  1840.  The  pleas,  however,  do  not  I'aise  any  question  as  to  the  time  of 
completion,  the  only  allegation  being,  that  the  works,  alterations,  &c.,  were  not  done 
in  manner  and  form  as  alleged.  But  the  arbitrator  finds,  that  all  the  works  were 
executed  in  the  best  manner  and  to  the  satisfaction  of  the  architects,  [297]  and  that 
the  defendants  took  possession  without  any  complaint.  Then,  is  performance  within 
the  time  limited  a  condition  precedent?  Clearly  not.  It  is  merely  a  stipulation,  for 
the  breach  of  which,  if  the  defendants  have  sustained  any  injury,  they  have  a  remedy 
by  action.  In  Lucas  v.  Goduin  (3  Bing  N.  C.  737),  the  plaintiff  contracted  to  complete 
certain  work  by  the  10th  of  October.  It  was  not  finished  till  the  15th;  but  the 
defendant  having  accepted  the  work,  it  was  held  that  the  plaintift'  might  recover  the 
value  in  an  action  for  work  and  labour.  There  Tindal,  C.  J.,  .says,  "  If  it  be  said 
that  the  completion  by  the  10th  of  October  is  the  condition  precedent,  at  least  the 
objection  should  have  been  taken  at  the  time.  In  accepting  the  work  done,  the 
defendant  admits  that  it  is  of  some  benefit  to  him,  and  that  the  plaintiff  is  entitled 
to  some  remuneration.  It  is  not  a  condition,  but  a  stipulation,  for  non-observance 
of  which  the  defendant  may  be  entitled  to  recover  damages  ;  but  even  if  it  be  a 
condition,  it  does  not  go  to  the  essence  of  the  contract,  and  is  no  answer  to  the 
plaintiff's  claim  for  the  work  actually  done." 

Secondly,  as  to  the  objection  that  no  orders  were  given  in  the  form  prescribed  by 
the  contract  for  the  several  alterations,  additions,  and  omissions.  That  question  is 
raised  (if  at  all)  by  the  seventh  and  eighth  pleas.     But  those  pleas  must  be  found  for 
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the  plaintiff.  The  declaration  states,  that  it  was  agreed  that  the  architects  should 
give  the  plaintiff  written  instructions  for  the  additional  work,— not  saying  before  the 
work  was  begun.  It  then  alleges,  that  the  architects  directed  the  plaintiff  to  make 
the  additions,  ifec,  by  written  instructions  "confirmatory  of,  and  ratifying  and 
establishing,  the  said  directions."  The  pleas  must  be  read  in  the  same  sense,  and  as 
denying  that  instructions  were  given  in  the  manner  alleged,  that  is,  by  an  order  and 
subsequent  confirmation  in  writing.  [298]  A  previous  declaration  in  writing  is  not 
important,  for  the  defendants  have  accepted  the  work.  The  want  of  such  direction 
might  have  justified  the  defendants  in  refusing  the  work  ;  but  since  they  have  had 
the  benefit  of  it,  they  are  bound  to  pay.  Besides  that,  the  arbitrator  finds  that  all 
the  work  was  going  on  at  the  same  time,  and  that  certificates  for  payments  were  given 
I'clating  to  all  the  work  in  progress,  that  is,  including  the  extra  woi'k.  Then  the 
plaintiff'  has  a  light  to  appropriate  those  payments  to  whatever  account  he  may  think  fit. 

Thirdly,  the  defendants  contend,  that  the  valuation  of  the  architects  is  conclusive, 
Ijccause  no  umpire  has  been  appointed.  But  that  default,  is  the  defendants' ;  and 
therefore  the  arbitrator  is  in  the  place  of  an  umpire,  and  the  plaintiff  is  entitled  to 
recover  the  value  which  he  has  found. 

Sir  F.  Kelly,  for  the  defendants.  This  is  an  action  of  covenant,  and  the  plaintiff 
can  only  recover  on  some  breach  of  covenant  alleged  in  the  declai'ation.  He  had  no 
right  to  recover  for  work  and  labour.  It  is  not  like  an  action  against  an  individual, 
who  may,  either  by  verbal  order,  or  ratification,  or  acceptance  of  any  work  done, 
render  himself  liable  to  pay  the  fair  and  reasonable  price,  but  it  is  an  action  against 
the  guardians  of  a  union,  who  are  trustees  for  the  rate-payers,  and  who  can  do  no  act 
affecting  the  latter,  unless  in  conformity  with  the  4  &  5  Will.  4,  c.  76,  and  in  strict 
pursuance  of  their  contracts.  Here  the  board  of  guardians  have  protected  themselves 
by  an  express  stipulation,  that  the  plaintiff'  shall  have  no  authority  to  make  any 
alterations  oi'  additions,  unless  written  instructions  are  given  by  the  architects.  It, 
therefore,  became  necessary  to  aver  in  the  declaration  that  such  instructions  were 
given,  and  the  only  issue  i-aised  by  the  seventh  plea  is  as  to  that  fact.  But  the 
arbitrator  finds  that  no  such  instructions  were  given.  A  subseijuent  ratification  is 
im-[299] -material,  and  the  allegation  of  instructions  contained  in  the  declaration  must 
mean  such  written  instructions  as  are  required  by  the  contract,  otherwise  the  averment 
is  inipei'fect.  If  the  allegation  be  susceptible  of  two  meanings,  the  Court  will  so 
construe  it  as  to  support  the  contract.  Then  it  is  said,  that  the  plaintiff  is  entitled 
to  apply  the  55001.  or  a  competent  part  thereof  in  liquidation  of  the  claim  for  extra 
work,  the  money  having  been  paid  generally  on  account.  That,  however,  depends 
upon  whether,  at  the  time  the  plaintiff"  received  the  money,  he  had  any  claim  for  extra 
work,  to  which  the  payment  could  be  applied,  and  it  is  submitted  that  he  had  not. 
No  doubt,  money  paid  generally  on  account  may  be  appropriated  to  one  of  several 
demands,  even  though  that  demand  is  not  recoverable  at  law,  Milh  v.  Fowkea  (7  Scott, 
444 ;  5  Bing.  N.  0.  455)  ;  but  it  is  an  indispensable  ingredient  in  the  right  to 
appiopriate,  that  the  party  paying  his  knowledge  of  the  existence  of  the  demand,  so 
that  he  may  exercise  the  option  of  paying  the  money  on  another  account.  Here 
there  was  no  demand  either  at  law  or  in  equity  in  respect  of  the  extra  work.  Kirk 
V.  The  Guardians  of  the  Bromley  Union  (2  Fh.  640).  The  3Sth  section  of  the  4  &  5 
Will.  4,  c.  76,  prohibits  the  guardians  from  doing  any  act,  except  at  a  local  board,  so 
that  they  cannot  be  liable  by  reason  of  any  supposed  acquiescence. 

The  third  plea  must  be  found  for  the'  defendants.  That  plea  is  distributive,  and 
is  made  out  by  shewing  that  no  certificates  were  given  by  the  architects  for  the  work 
remaining  unpaid. 

The  Attorney-General  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

RoLFK,  B.  This  case,  which  was  argued  in  last  Trinity  Term  comes  before  us  on 
the  awai-d  of  an  arbitrator,  to  whom  the  cause  had  been  referred  by  order  of  Nisi  Pruis. 

[300]  It  was  an  action  of  covenant  brought  by  the  plaintiff',  a  builder,  agamst  the 
defendants,  to  recover  from  them  the  price  which  they  had  agreed  to  pay  as  the 
consideration  for  the  building  of  the  union-house  at  Billericay. 

The  deed  on  which  the  action  is  brought,  and  which  is  set  out  on  oyer,  Ijears  date 
the  27th  of  August,  1839,  and  is  made  between  the  defendants  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  and  after  reciting  that  the  defendants  were  desn-ous  of  having 
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a  workhouse  erected  at  Great  Burstead,  in  Essex,  and  had  appointed  Messrs.  vScott  and 
Moftatt  to  be  the  architects  for  superintending  the  erection  thereof,  and  that  the  plaintiff' 
had  proposed  to  contract  to  do  the  woi'ks,  according  to  the  specifications  prepared  by  the 
architects,  for  the  sum  of  55001.,  it  is  witnessed,  that,  in  consideration  of  the  payments 
to  be  made  to  him  as  after  mentioned,  the  plaintiff  covenanted  with  the  defendants,  that 
he  would  do  all  the  works  mentioned  in  the  specification  at  the  time  therein  mentioned, 
and  in  a  workmanlike  manner,  and  would  completely  finish  the  whole  before  the 
24th  of  June,  1840.  It  is  further  agreed,  that  if  the  architects  should  require  any 
alterations  or  additions  in  the  progress  of  the  works,  they  should  give  to  the  plaintiff 
written  instructions  for  the  same,  signed  by  them,  and  the  plaintiff  should  not  be 
deemed  to  have  authority  to  do  such  additional  works  without  such  written  instruc- 
tions ;  and  it  was  provided  that  the  amount  of  such  additional  worksshould  be  ascertained 
by  admeasurement  by  the  architects,  and  charged  for  and  allowed  agreeably  to  their 
valuation,  and  added  to  the  money  payable  under  the  contract,  and  should  be  paid 
for  at  the  same  time  as  the  instalments  should  become  due.  And,  in  consideration  of 
the  premises,  the  defendants  agreed  with  the  plaintiff,  that  they  would  pay  him  the 
said  sum  of  55001.,  at  the  rate  of  751.  per  cent,  on  the  amount  of  the  work  from  time 
to  time  actually  done,  to  be  ascertained  and  settled  by  the  architects,  and  the  remaining 
i5l.  per  cent.,  with  the  balance  (if  any)  of  the  [301]  55001.,  and  also  of  the  amount 
estimated  by  the  architects  as  the  value  of  the  additional  work  (if  any),  within  thirty 
days  from  the  full  completion  of  the  contract.  Provided  always,  that  the  plaintiff 
should  not  be  entitled  to  receive  any  payment  until  the  works  on  which  such  paynients 
are  made  to  depend  should  have  been  completed  to  the  satisfaction  of  the  architects, 
who  should  examine  and  make  a  valuation  of  the  amount  so  completed  from  to  time, 
and  certify  the  same  to  the  defendants,  after  which  the  plaintiff  should  be  entitled  to 
receive  from  the  defendants  the  amount  of  payment  at  the  late  afore.said,  which  should 
be  then  due  in  respect  of  the  work  so  ceitified  to  be  completed.  In  a  subsequent 
part  of  the  agreement,  the  plaintiff  bound  himself,  that  if  he  should  fail  in  the  com- 
pletion of  all  the  works  before  the  ■24th  of  June,  1840,  (unless  hindered  by  fire  or 
other  cause  satisfactory  to  the  architects,)  he  would  pay  to  the  defendants  101.  per 
week,  by  way  of  liquidated  damages,  so  long  as  the  works  should  remain  incomplete. 

The  declaration,  after  stating  the  deed,  avers,  that  the  plaintiff  duly,  and  to  the 
satisfaction  of  the  architects,  executed  all  the  works  contracted  to  be  done  for  the 
55001.  ;  and  further,  that,  during  the  progress  of  the  works,  the  architects  required 
and  authorised  him  to  make  certain  additions  thereto,  to  wit,  by  and  by  means  of 
certain  written  instructions,  to  wit,  signed  by  the  said  Scott  and  Mofl'att,  confirmatory 
of,  and  ratifying  and  establishing,  the  said  requisition  and  authority  so  given  bv  them 
to  the  plaintiff.  And  the  declaration  then  avers,  that  the  plaintiff  duly,  and  to  the 
satisfaction  of  the  architects,  executed  all  the  additional  works  so  required  by  them, 
and  that  they  duly  made  a  valuation  thereof,  and  certified  the  same  to  the  defendants. 
The  declaration  then  states,  that  more  than  thirty  days  had  elapsed  since  the  due 
completion  of  all  the  works,  and  that  the  defendants  had  taken  possession  of  and 
accepted  all  the  works  as  and  for  works  done  [302]  under  and  in  pursuance  of  the 
deed  ;  and  then  alleges,  as  a  breach,  the  non-payment  as  well  of  the  55001.,  as  also  of 
the  sum  due  for  the  additions. 

The  defendants,  after  craving  oyer  of  the  deed,  pleaded  twelve  pleas,  five  of  them, 
namely,  the  first,  second,  third,  fourth,  and  eleventh  relating  to  the  original  works, 
for  which  the  55001.  were  to  be  paid,  and  the  rest  to  the  additional  works. 

The  fourth  and  eleventh  pleas  are  pleas  of  payment  of  the  55001.,  the  former  being 
a  plea  of  payment  after  breach,  and  the  latter,  payment  before  breach  ;  both  these 
pleas  are  traversed  by  the  replication. 

The  seventh  plea  relates  to  the  additional  works,  and  is,  that  the  architects  did 
not  give  to  the  plaintiff  written  instructions,  signed  by  them,  for  the  said  additions, 
in  manner  and  form  as  in  the  declaration  is  alleged,  concluding  to  the  country. 

These  are  all  the  pleas  to  which,  for  the  present,  we  need  refer.  The  cause,  when 
it  came  down  for  tiial,  was  referred  to  an  arbitrator,  who  was  to  be  at  liberty  to  state 
facts  specially,  and  to  raise  points  of  law  for  our  decision  ;  and  he  has  by  his  award 
found,  that  the  plaintiff,  immediately  after  the  date  of  the  deed,  proceeded  to  execute 
the  works  in  question  ;  that,  while  they  were  in  progress,  the  architects  required  him 
to  execute  additional  works  of  great  extent ;  that  the  whole  of  the  works,  original 
and  additional,  were  completed  in  a  workmanlike  manner,  and  to  the  satisfaction  of 
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the  architects  :  but  that,  by  reason  of  the  additions,  the  final  completion  of  the  work 
was  necessarily  delayed  till  the  end  of  December,  1840,  at  which  time  the  defendants 
took  possession  of  the  whole.  During  the  progress  of  the  works,  the  architects  from 
time  to  time  delivered  to  the  plaintifi"  certilicates,  in  the  form  of  letteis,  signed  by 
them,  and  addressed  to  the  clerk  of  the  board  of  guardians,  stating  merely  that  the 
board  might  safely  advance  the  sum  of  1.  to  the  plaintiff'  on  account  of  works 

[303]  executed  at  the  new  union-house.  Certificates  in  this  form,  to  the  amount  of 
55001.,  were  given  ;  but  in  fact  payments  were  made  by  the  defendants  to  the  amount 
of  63001.  There  was  nothing  to  shew  on  what  account  these  advances  were  made, 
whether  of  the  contract  or  the  additional  works,  and,  in  fact,  all  the  payments  must 
be  taken  to  have  been  made  generally  in  respect  of  the  work  actually  done,  without 
distinguishing  the  one  description  from  the  other.  No  written  authority  or  directions 
were  given  by  the  architects  for  the  additional  works,  except  that  letters  were  in 
evidence,  signed,  some  by  Mr.  Scott  and  others  by  Mr.  Moflatt,  written  during  the 
progress  of  the  works,  in  which  allusion  was  incidentally  made  to  some  of  the 
additional  works  in  progress,  and  containing  suggestions  as  to  the  mode  of  executing 
them ;  and  save,  also,  that,  long  after  the  works  were  all  complete,  the  architects,  on 
the  application  of  the  plaintiff,  made  a  valuation  of  the  additional  works,  which  they 
estimated  at  31331.,  and  signed  a  paper  stating  that  to  be  the  amount  of  their 
valuation. 

The  arbitrator  having  found  the  facts  specially,  the  case  now  comes  before  us,  to 
say  for  which  party  the  several  issues  are  to  be  found,  and  what  judgment  ought  to 
be  given.  It  will  be  cowenient,  in  the  first  place,  to  consider  the  seventh  plea,  which 
denies  that  any  written  instructions  were  given  for  the  additional  works.  Now,  by 
the  express  terms  of  the  deed,  the  plaintift'  was  not  to  be  deemed  to  have  authority 
to  do  anything  beyond  the  original  contract  works,  unless  he  should  receive  written 
directions  signed  by  the  architects,  and  certainly  no  such  directions  were  given  ;  for 
the  deed,  when  it  requires  written  directions,  clearly  means  written  directions  before 
the  additional  works  should  be  done,  and  the  only  documents  signed  by  the  architects, 
namely,  the  certificates,  the  letters,  and  the  final  valuation,  even  on  the  most  favour- 
able construction  for  the  plaintiff,  were  merely  writings  stating  expressly  or  impliedly 
their  approbation  of  what  had  been  already  done.  [304]  The  letters,  moreover,  were 
signed  by  only  one  of  the  architects,  and  even  giving  to  all  of  them  their  fullest  weight, 
they  are"  evidently  not  what  the  deed  require'd.  It  can  hardly  be  said  to  l)e  incon- 
sistent with  these  documents,  that  the  architects  actually  disapproved  of  the  additions, 
and  that  they  were  originally  executed  by  the  plaintiff  contrary  to  their  opinion, 
though  they  afterwards  a'pproved  them  ;  be  this  however  as  it  may,  they  certainly  are 
not  what  the  deed  contemplated,  which  was  a  previous  written  authority  from  the 
architects.  A  subsequent  written  approval,  even  if  the  documents  in  evidence  amount 
to  that,  is  a  very  different  thing  from  a  previous  order  to  the  builder.  But  then  the 
plaintiff  contended  that  this  seventh  plea  must,  even  supposing  that  there  was  no  such 
written  authority  as  the  deed  requires,  be  found  for  him,  for  the  declaration,  he 
argued,  contains  no  averment  of  a  previous  written  authority,  and  so  the  plea,  which 
is  only  a  traverse  of  the  plaintiff's  allegation,  cannot  be  taken  to  refer  to  more  than 
the  declaration  states.  But  unless  the  declaration  is  to  be  understood  as  stating  that 
such  authority  and  instructions  were  given  as  the  deed  requires,  it  would  be  bad,  even 
after  verdict,  and  so  would  not  entitle  the  plaintiff'  to  judgment.  And  we  thnik  that 
it  must,  on  a  reasonable  construction,  be  taken  as  containing  an  averment  that  the 
requisite  instructions  (that  is,  instructions  in  writing)  were  given  :  this  is  properly 
traversed  by  the  seventh  plea,  and  the  issue  thereon  is  found  for  the  defendant.  This 
finding,  therefore,  disposes,  in  favour  of  the  defendants,  of  the  whole  cause  of  action, 
or  so  far  as  relates  to  the  additional  works. 

But  then  the  plaintiffs  counsel  argued,  that  he  still  was  entitled  to  recover  the 
whole  of  his  demand,  as  well  for  the  oric;inal  as  the  additional  works,  giving  credit  only 
for  the  fiSOOl. ;  for  the  arbitrator  finds^that  all  the  sums  paid  from  time  to  time  on 
account,  making  up  the  aggregate  sum  of  63001.,  were  paid  on  account  generally, 
with-[305]-out  distintjuishing  in  respect  of  what  works  the  payments  were  made,  and 
so  the  plaintifiF  contended,  that,  on  the  principle  quicquid  recipitur  recipitur  secunclum 
modum  recipientis,  he  is  now  at  liberty  to  apply  so  much  as  is  necessary  of  the  WOOL,  in 
full  satisfaction  of  what  is  due  for  the  additional  works,  leaving  the  balance  only  ot  tlie 
63001.  to  be  applied  in  part-  discharge  of  the  55001.     This  brings  us  to  the  two  pleas 
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of  payment  of  the  55001.,  that  is,  the  fourth  and  eleventh  plea.s.  It  is  on  this  point 
chieHy  that  we  desired  time  to  consider  our  judgment.  The  claim  on  the  part  of  the 
plaintift'  seems  so  just,  that  we  should  have  been  very  glad  if  we  could  have  adopted 
his  argument  on  this  part  of  the  case.  His  ai'gument  is,  that  the  pleas  of  payment  of 
the  contract  sum  of  55001.  ai'e  not  made  out  beyond  the  balance  of  the  6.'3001.,  after 
satisfying  thereout  his  claim  for  the  additional  works,  and  so  that  he  is  entitled  to 
recover  the  difference  between  55001.  and  that  balance.  This  argument,  however, 
when  examined,  will  be  found  to  rest  on  no  solid  foundation. 

When  the  payments  were  from  time  to  time  made  on  the  certificates  of  the 
architects,  the  obvious  meaning  of  both  p.'irties  was,  that  the  sums  advanced  should 
be  accounted  for  by  the  plaintiff  on  the  final  settlement  between  him  and  the 
defendants.  They  were  to  be  treated  as  sums  paid  on  account  of  whatever  the  plaintiff 
might  eventually  be  entitled  to  recover  from  the  defendants,  whether  for  the  original 
or  the  additional  works.  The  first  thing  therefore  to  be  done,  is,  to  ascertain  what 
the  plaintifl's  gross  claim  is,  that  is,  what  is  the  sum  to  \vhich  he  would  have  been 
entitled  if  nothing  had  been  paid  on  account.  And  clearly  this  is  only  55001.  ; 
for  the  want  of  written  directions  from  the  architects  is,  as  we  have  already  stated, 
a  complete  answer  to  any  claim  in  respect  of  the  additional  works,  so  far  as  such  claim 
depended  on  the  deed.  But  it  was  suggested  at  the  bar,  that  though  for  want  of 
written  instructions  the  plaintiff  might  have  no  remedy  [306]  under  the  deed,  yet,  as 
the  defendants  had  accepted  the  additional  works,  and  so  had  the  full  benefit  of  them, 
the  plaintiff  had  a  right  to  be  paid  on  a  quantum  meruit,  independently  of  the  deed  ; 
and  the  case  of  Lucas  v.  Godwin  (.3  Bing.  N.  C.  744)  was  rglied  on.  But  there  the 
defendant  was  an  individual  capable  of  making  a  new  contiact  by  parol,  as  he  might 
think  fit;  whereas  here,  the  defendants  are  a  corporate  body  incapable  of  contracting 
otherwise  than  by  deed.  We  adhere,  on  this  subject,  to  the  doctrine  laid  down  by 
this  Court,  in  The  Mai/or  of  Ludlow  \.  Charlton  (6  M.  &  W.  815),  and  subsequently 
acted  on  in  the  Common  Pleas  in  Arnold  v.  The  Mayor  of  Poole  (4  M.  &  G.  860),  and 
by  the  Court  of  Queen's  Bench,  in  Paine  v.  The  Strand  Union  (8  Q.  B.  338).  The 
principle  of  those  cases  clearly  exempts  the  present  defendants  from  all  liability  as  to 
the  matters  in  question  in  this  action,  except  such  as  arose  by  instrument  under  their 
seal.  In  the  case  of  a  building  contract  entered  into  by  an  individual,  the  plaintifi's 
argument  might  be  well  founded.  Suppose,  for  instance,  a  contract  under  seal, 
whereby  a  builder  contracts  to  build  a  house,  and  the  owner  of  the  land  covenants  to 
pay  10001.  as  the  price  of  the  work,  and  also  to  pay  for  any  extra  work  authorised  in 
writing  by  the  architect.  During  the  progress  of  the  works  the  architect  authorises 
extra  work  to  the  amount  of  5001.,  which  the  builder  completes  in  a  proper 
manner,  and  to  the  satisfaction  of  the  ownei'  of  the  land,  but  without  any  authority 
in  writing.  We  will  suppose  that  the  owner  of  the  land  pays  the  builder  from  time 
to  time  I'JOOl.,  on  account  genei'ally,  and  that,  more  than  six  years  after  the  whole 
has  been  completed,  the  builder  brings  an  action  of  covenant  against  the  owner  for  non- 
payment of  the  balance,  and  the  owner  pleads  payment.  In  such  a  case  the  argument 
of  the  plaintitt'  here  might  prevail ;  but  it  would  rest  wholly  on  the  [307]  ground, 
that  under  the  circumstances  the  owner  of  the  land  must  be  taken  to  have  entered 
into  a  new  parol  contract  to  pay  for  the  extras,  independently  of  his  liability  under 
the  deed.  There  would,  in  such  a  case,  be  two  debts  due  from  the  owner  of  the  land, 
one  a  debt  arising  by  deed,  the  other  a  debt  on  simple  contract,  and  in  such  a  case  the 
doctrine  as  to  the  application  of  indefinite  payments  would  apply.  The  creditor  in 
such  a  case  might  say,  "I  have  applied  5001.,  part  of  the  12001.,  in  discharge  of  the 
simple  contract  debt,  which  would  otherwise  be  bailed  by  the  Statute  of  Limitations  ; 
what  I  seek  to  recover  is  the  balance  of  the  original  contract  sum  of  lOOOl."  But 
before  any  such  question  can  be  raised,  it  is  plain  that  there  must  be  two  debts. 
The  doctrine  never  has  been  held  to  authorise  a  creditor,  receiving  money  on 
account,  to  apply  it  towards  the  satisfaction  of  what  does  not  nor  ever  did  constitute 
any  legal  or  equitable  demand  against  the  party  making  the  payments.  On  these 
grounds  we  think  that  the  doctrine  as  to  the  creditor's  right,  by  applying  indefinite 
payments  to  whichever  of  two  debts  he  may  prefer,  does  not  apply  in  the  present 
case.  It  is  fit  we  should  refer  to  the  case  of  Sanders  v.  St.  Neots  Union  (8  Q.  B. 
810),  merely  for  the  purpose  of  saying  that  the  Court  of  Queen's  Bench  certainly  did 
not  mean  in  that  case  to  overrule  their  former  decision.  The  objection  there  wns 
perhaps  rather  an  objection  on  the  record  than  to  the  ruling  of  the  judge  at  Nisi 
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Prius,  or,  if  this  was  not  so,  the  Court  only  meant  to  say  that  the  floods  there 
ordered  and  supplied  were  such  as  brought  the  case  within  the  exceptions  referred 
to  in  the  former  authorities.  In  coming  to  our  decision  in  the  present  case,  we  are 
willing  to  assume  that  the  members  of  the  board  were  all  personally  cognizant  of 
what  was  going  on,  though  we  may  observe,  if  this  were  material,  that  there  is  no 
proof  whatever  that  the  want  of  [308]  written  authority  from  the  architects  was  known 
to  any  one. 

On  these  grounds  we  are  all  of  opinion,  that  the  issues  on  the  fourth  and  eleventh 
pleas  must  be  found  for  the  defendants.  Strictly,  indeed,  the  finding  on  each  should 
be  apportioned  with  reference  to  the  times  of  payment,  the  payments  before  breach 
being  found  on  the  eleventh,  and  those  after  breach  on  the  fourth.  But  this  is  very 
unimportant,  and  so,  probably,  the  best  course  will  be  by  consent  to  enter  one  of 
the  pleas  for  the  plaintiff,  and  the  other  for  the  defendants.  Unless  this  is  agreed  to, 
the  case  must  go  back  to  the  arbitrator,  (which,  we  presume,  is  authorised  by  the 
order  of  Nisi  Prius),  in  order  that  he  may  properly  apportion  the  payments  between 
the  two  pleas,  with  reference  to  the  times  when  they  are  made. 

The  cause  being  thus  disposed  of  in  favour  of  the  defendants,  it  only  remains  to 
consider  how  the  issues  are  to  be  entered  on  the  other  pleas,  with  a  view  to  costs. 
The  first  and  second  state,  that  the  original  works  were  not  performed  modo  et  forma 
as  stated  in  the  declaration,  and  to  the  satisfaction  of  the  architects;  and  the  fifth 
and  sixth  pleas  are  similar  to  the  first  and  second,  save  only  that  they  relate  to  the 
additional,  and  not  to  the  original  works.  The  issues  on  these  four  pleas  must  be 
found  for  the  plaintiff,  for  the  arbitrator  finds  that  all  the  works  were  executed  in  the 
best  manner,  and  to  the  satisfaction  of  the  architects.  The  only  point  raised  on  these 
pleas  was,  that  the  works  were  not  completed  before  the  end  of  December,  1840, 
instead  of  the  24th  of  June,  1840.  But  looking  to  the  whole  of  the  deed,  we  are  of 
opinion  that  the  time  of  the  completion  was  not  an  essential  part  of  the  contract ; 
first,  because  there  is  an  express  provision  made  for  a  weekly  sum  to  be  paid  forever}' 
week  during  which  the  work  should  be  delayed  after  the  24th  of  June,  1840;  and, 
secondly,  because  the  deed  clearly  meant  to  exempt  the  plaintiff  from  the  obligation 
us  to  the  particular  day,  in  [309]  case  he  should  be  prevented  by  fire  or  other  circum- 
stances satisfactory  to  the  architects  ;  and  here,  in  fact,  it  is  expressly  found  by  the 
arbitiator,  that  the  delay  was  necessarily  occasioned  by  extra  work. 

The  third  plea  states,  that  the  contract  works  were  not,  nor  was  the  amount  or 
value  thereof,  certified  by  the  architects.  This  plea  must  be  found  for  the  defendants, 
for  certainly  no  valuation  or  certificate  of  the  contract  works  was  ever  made.  But,  if 
the  defendants'  case  had  rested  on  this  plea,  we  .should  probably  have  thought  the 
plaintitf  would  have  been  entitled  to  our  judgment  non  obstante  veredicto,  it  not  being 
at  all  clear  that  the  deed  requires  any  valuation  or  certificate  of  the  contract  works  after 
their  final  completion.  If,  indeed,  the  question  had  arisen  on  application  by  the 
plaintiff  for  money  on  account  during  the  progi'ess  of  the  works,  then,  undoubtedly, 
a  valuation  and  certificate  would  have  been  requisite,  in  order  to  entitle  the  plaintiff 
to  his  advance  of  7.51.  per  cent.  But  no  such  certificate  or  valuation  seems  necessary, 
when  the  whole  work  has  been  completed.  On  this  point,  however,  it  is  unnecessary 
to  give  a  decided  opinion.  We  strongly  incline  to  think  that  the  plea  raises  an 
immaterial  issue,  but  as  it  only  ti-averses  an  allegation  in  the  declaration,  which 
allegation  the  plaintitt'  failed  to  prove,  the  issue  must  be  found  for  the  defendants. 

This  disposes  of  all  the  pleas  up  to  and  including  the  seventh.  The  eighth  plea 
states,  that  the  defendants  did  not  flccept  oi-  acquiesce  in  the  additional  works  as  and 
for  additional  works  executed  by  the  plaintifi'  under  the  agreement,  nor  did  the 
architects  adopt,  ratify,  or  confirm  the  same.  This  plea  is,  in  truth,  a  double  traverse 
of  immateiial  averments ;  it  raises  an  immaterial  issue,  and  therefore,  though  the  first 
part  of  the  plea  was  proved,  yet  as  the  latter  part  of  it,  namely,  that  relating  to  the 
architects,  was  certainly  not  proved,  the  whole  must  be  found  for  the  plaintiff. 

[310]  The  ninth  plea  states,  that  the  amount  or  value  of  the  additional  works  vyas 
not  certified  to  the  defendants  by  the  architects.  This  must  be  found  for  the  plaintiff: 
and  so  must  the  only  two  remaining  pleas,  namely,  the  tenth  and  twelfth,  which  set 
up  payment  by  the  defendants  for  the  additional  works.  No  such  payment  was 
proved. 

This  disposes  of  the  whole  case,  and  we  can  only  regret  that  we  are  obliged  by  the 
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strict  rules  of  law  to  decide  against  the  claim  of  the  plaintifF,  which  is  apparently  most 
just  and  reasonable. 

Judgment  accordingly. 

Thompson  v.  The  Univers.\l  Salvage  Company.  Jan.  30,  1849.— The  68th 
section  of  the  7  &  8  Vict.  c.  110,  bj'  which  execution  on  a  judgment  against  a 
joint-stock  company  may,  by  leave  of  the  Court,  issue  against  a  shareholdei' 
without  a  scire  facias,  applies  not  only  to  proceedings  by  shareholders,  but  also  to 
proceedings  by  other  creditors.  But  in  order  to  obtain  such  leave,  the  creditor 
must,  under  the  66th  section,  use  due  diligence  to  obtain  satisfaction  from  the 
assets  of  the  company.  Therefore,  where  the  affairs  of  a  company  are  being 
wound  up  under  the  11  &  12  Vict.  c.  45,  the  creditor  must,  in  the  first  instance, 
prove  his  debt  before  the  Master. 

[S.  C.  6  Railw.  Cas.  10;  6  D.  &  I..  465;  18  L.  J.  Ex.  157;  13  Jur.  104.  Questioned, 
King  V.  Paretdal  Endouyment  Assit/rance  Companii,  1855,  25  L.  J.  Ex.  18  ;  Hill  v. 
London  and  County  Insurance  Compani/,  1856,  1  H.  &  N.  398.  Overruled  in  part, 
Mmsse  v.  Royal  British  Bank,  1856,  1  G.  B.  (N.  S.)  67.  For  former  proceedings, 
see  1  Ex.  694.] 

This  was  a  rule  calling  on  C.  Lund,  a  shareholder  in  the  Universal  Salvage 
Company,  to  shew  cause  why  the  plaintiff  should  not  be  at  liberty  to  issue  execution 
against  his  property  and  effects,  upon  a  judgment  obtained  against  the  Company.  It 
appeared  from  the  affidavit,  that  the  Company  was  completely  registered  under  the 
7  &  8  Vict.  c.  110,  and  was  not  incoi'porated  by  act  of  Parliament  or  charter,  nor  was 
the  liability  of  its  members  restricted  by  letters  patent;  that  the  plaintiff  had  obtained 
a  verdict  in  an  action  against  the  Company,  and  judgment  was  signed  therein  on  the 
16th  May,  1848  ;  that  a  fieri  facias  issued  on  the  ■25th  May  against  the  goods  of  the 
Company,  to  which  the  sheriff's  returned  nulla  bona;  that  1631.  3s.  6d.  still  remained 
unpaid  to  the  plaintiff,  and  that  the  deponent  believed  that  any  writ  of  execution 
issued  against  the  property  and  effects  of  the  Company  would  be  wholly  unavailing, 
and  that  the  only  chance  of  obtaining  satisfaction  of  the  plaintiff's  claim  was  by 
proceeding  against  the  individual  members  of  the  Company  ;  that  the  name  of  C.  Lund 
was  inserted  in  one  of  the  returns  filed  by  the  Company  in  the  Registration  Office  as 
having  executed  the  deed  of  settlement  on  the  6th  February,  1846,  as  a  [311]  share- 
holder, and  that  no  transfer  of  his  shares  had  since  been  registered  in  the  said  office. 
By  an  order,  dated  the  10th  November,  1848,  under  the  11  &  12  Vict.  c.  45,  the 
affairs  of  the  Company  were  referred  to  a  Master  in  Chancery  to  wind  up,  and  an 
official  manager  was  subsequently  appointed. 

Fhipson  shewed  cause.  There  are  two  objections  to  this  application.  First,  the 
7  &  8  Vict.  c.  110,  which  empowers  the  Court,  under  certain  circumstances,  to  grant 
execution  without  a  scire  facias,  does  not  apply  to  the  present  case.  By  the  66th 
section  of  that  statute,  every  judgment  obtained  against  any  company  completely 
registered,  except  companies  incorpoi'ated  by  -ict  of  Parliament,  &c.,  may  be  enforced, 
and  execution  thereon  issued,  not  only  against  the  property  and  effects  of  the  company, 
but  also,  if  due  diligence  has  been  used  to  obtain  satisfaction  of  such  judgment,  by 
execution  against  the  property  and  effects  of  such  company,  then  against  the  person, 
property,  and  effects  of  any  shareholder  for  the  time  being,  or  any  former  shareholder. 
By  the  67th  section,  every  person  against  whom  execution  shall  have  issued  is 
entitled  to  recover  against  the  company  all  damages  and  costs  which  he  may  have 
incurred  thereby,  and  after  due  diligence  used  to  obtain  satisfaction  thereof  against 
the  property  of  the  company,  such  person  is  entitled  to  contribution  from  the  other 
shareholders.  The  6Sth  section,  upon  which  the  present  question  depends,  enacts, 
"  That,  in  the  cases  provided  by  this  Act  for  execution  on  any  judgment,  decree,  or 
order,  in  any  action  or  suit  against  the  company,  to  be  issued  against  the  person  or 
against  the  property  and  effects  of  any  shareholder  or  former  shareholder  of  such 
company,  or  against  the  property  and  etlects  of  the  company,  at  the  suit  of  any  share- 
holder or  former  shareholder,  in  satisfaction  of  any  monies,  damages,  costs,  and  expenses, 
paid  or  incurred  by  him  as  aforesaid,  in  any  action  or  suit  against  [312]  the  company, 
such  execution  may  be  issued  by  leave  of  the  Court  or  of  a  judge  of  the  Court  in  which 
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such  judgment,  decree,  or  order  shall  have  been  obtained,  upon  motion  or  summons 
for  a  rule  to  shew  cause,  or  other  motion  or  summons  con.sistent  with  the  practice  of 
the  Court,  without  any  suggestion  or  scire  facias  in  that  behalf ;  and  that  it  shall  be 
lawful  for  such  Court  or  judge  to  make  absolute  or  discharge  such  rule,  or  allow  or 
dismiss  such  motion  (as  the  case  may  be),  and  to  direct  the  costs  of  the  application  to 
be  paid  by  either  party,  or  to  make  such  other  order  therein  as  to  such  Court  or  judge 
shall  seem  fit,"  &c.  That  section  applies  only  to  the  case  of  a  shareholder  seeking  to 
recoup  himself  the  damages  and  costs  incurred  by  reason  of  an  execution  against  him 
on  a  judgment  obtained  against  the  company.  According  to  the  true  grammatical 
coustruction,  the  words  "  at  the  suit  of  any  shareholder  or  former  shareholder,"  over- 
ride and  control  the  whole  sentence.  [Parke,  B.  The  Court  of  Common  Pleas  decided 
differently  in  the  case  of  Peart  v.  The  Universal  Salvage  Company  (6  C.  B.  478).]  That 
decision  proceeded  on  the  ground  that  the  6Sth  section  must  necessarily  refer  to  cases 
within  the  66th,  otherwise  the  provision  was  unnecessary  ;  for  a  shareholder  suing  the 
company  does  not  require  the  leave  of  the  Court  to  issue  execution.  [Alderson,  B. 
The  words  "suit 'and  "recover,"  in  the  66th  and  67th  sections,  must  be  used  in  a 
qualitied  sense.  So  that  the  real  purpose  contemplated  by  the  66th,  67th,  and  68th 
sections  is  this : — A  creditor  recovers  against  the  company,  and  obtains  execution 
against  their  property  unsuccessfully,  because  they  have  nothing;  whereupon  he 
applies  to  the  Court,  under  the  68th  section,  and  gets  execution  against  the  property 
of  a  shareholder.  The  shareholder  then  becomes  entitled,  under  the  67th  section,  to 
recover  from  the  company,  and,  under  the  68th,  may  apply  to  the  [313]  Court,  on  the 
ground  that  he  has  been  compelled  to  pay  the  debt  of  the  company.  It  is  meant  that 
he  should  get  his  money  in  that  way ;  or  if  not,  he  must  go  into  a  court  of  equity  for 
contribution.  If  the  words  "at  the  suit  of,"  in  the  68th  section,  be  read  as  meaning 
"on  the  application  of,"  all  is  clear.  There  must,  however,  be  some  entry  on  the 
record,  otherwise  there  would  appear  to  be  an  unsatisfied  judgment  in  an  action  against 
the  Company.] 

The  second  objection  is,  that,  instead  of  proceeding  under  the  7  &  8  Viet.  c.  110, 
the  plaintifl'  ought  to  have  proved  his  debt  before  a  Master  in  Chancery  under  the 
provisions  of  the  Winding-up  Act,  11  &  12  Vict.  c.  45.  By  the  5th  section  of  that 
statute,  when  a  company  of  this  kind  becomes  insolvent,  any  "  contributory,'  that  is, 
"  every  member  of  the  company,"  and  also  every  other^'person  liable  to  contribute  to 
the  payment  of  any  of  the  debts,  liabilities,  or  losses  thereof  (section  3),  may  present 
a  petition  to  the  Lord  Chancellor,  or  Master  of  the  Rolls,  for  the  dissolution  and 
winding  up,  or  for  the  winding  up,  of  the  affairs  of  the  company.  The  14th  section 
enables  the  Court,  upon  the  hearing  of  such  petition,  to  make  an  order  referring  it  to 
one  of  the  Masters  of  the  Court  to  wind  up  the  affairs  of  the  company.  The  21st 
section  empowers  the  Master  to  appoint  an  official  manager,  who,  by  the  34th  section, 
is  required  (amongst  other  duties)  to  get  in,  sell,  and  convert  the  estate  and  assets,  to 
wind  up  the  affairs  of  the  company  and  pay  the  debts,  and  divide  and  distribute  the 
surplus  assets.  The  76th  section  requires  the  official  manager  to  make  out  a  list  of 
contributories.  By  the  83rd  section,  power  is  given  to  the  Master,  at  any  time  before 
the  whole  assets  are  collected,  although  they  may  not  appear  to  be  insufficient,  to 
make  calls  on  the  contributories  for  the  purpose  of  paying  the  debts  or  liabilities  of 
the  company ;  and,  by  the  84th  section,  the  Master  is  to  apportion  the  calls  among 
the  several  contributories,  according  to  their  respective  liabilities.  The  86th  section 
enables  the  [314]  official  manager,  with  the  approbation  of  the  Master,  to  enforce 
payment,  or  give  time,  or  compound,  or  take  any  security  for  any  balance  or  claim 
against  the  contributories.  By  the  91st  section,  power  is  given  to  the  Master  to 
direct  issues,  special  cases,  and  "actions  :  and,  by  the  95th,  all  orders  of  the  Master  are 
to  have  the  eflect  of  orders  of  the  Court.  The  73rd  section  enacts,  "  That,  after  the 
first  appointment  of  an  official  manager,  no  creditor  or  other  person  shall,  except  so 
far  as  the  Master  shall  permit,  have  power  to  commence  or  to  proceed  with  any  action 
against  the  official  manager,  or  against  the  company,  or  any  other  person  representing 
the  same,  or  who  is  sued  as  a  contributory  thereof,  until  after  proof,  or  exhibiting  or 
making  such  proof,  as  he  may  be  able,  of  his  debt  or  demand  before  the  Master,  as 
hereinafter  mentioned  ;  and  "it  shall  be  lawful  for  any  judge  of  the  Court,  in  which 
such  action  shall  be  pending,  upon  summons  taken  out  before  him  for  that  purpose,  to 
order  that  all  further  proceedings  in  such  action  shall  be  stayed  until  after  such  proof 
shall  have  been  made  or  exhibited  before  the  Master."     This  application  is  a  "  pro- 


864  THOMPSON    I'.  THE    UNIVERSAL   SALVAGE   CO.  3  EX.  315. 

ceeding  with  ;ui  action  "  against  a  contributory,  within  the  meaning  of  that  .section. 
The  object  of  the  statute  was  to  compel  every  creditor  of  an  insolvent  joint-stock 
company  to  come  in  and  prove  his  debt  before  the  Master,  and  so  obtain  satisfaction 
from  the  assets  of  the  company.  That  object  would  be  defeated,  if  execution  could 
issue  against  individual  shareholders. 

The  Court  then  called  on 

Lush  to  support  the  rule  upon  this  point.  The  Joint-stock  Companies  Winding-up 
Act  was  passed,  not  so  much  for  the  benefit  of  shareholders  as  of  creditors  of  those 
companies.  Before  any  proceedings  were  taken  under  that  act,  this  Company  was 
without  assets  to  satisfy  the  plaintifl's  judgment,  so  that,  at  that  time,  he  was  clearly 
entitled  to  proceed  against  the  individual  shareholders  ;  and  [315]  it  is  submitted, 
that  the  order  for  dissolution  has  not  deprived  him  of  that  right.  The  58th  section 
of  the  11  and  12  Vict.  c.  45  provides,  that  nothing  in  that  Act  shall  in  anywise  afifect 
the  rights  of  creditors,  "except  as  is  by  the  Act  expressly  provided  ;"  and  nowhere 
in  the  Act  is  there  any  provision  that  a  judgment  creditor,  unable  to  obtain  satis- 
faction from  the  assets  of  the  company,  shall  not  proceed  against  the  shareholders 
under  the  7  &  8  Vict.  c.  110,  s.  68.  Admitting  that  the  word  "action"  in  the  73rd 
section  of  the  1 1  &  1 2  Vict.  c.  45  may  include  proceedings  by  scire  facias,  it  cannot 
extend  to  an  application  like  the  present. 

By  the  25th,  44th,  and  45th  sections  of  the  7  &  8  Vict.  c.  110,  shareholders  may, 
in  certain  cases,  be  liable  to  actions,  notwithstanding  the  incorporation  of  the  company, 
and  the  73rd  section  of  the  11  &  12  Vict.  c.  45,  contemplates  that  class  of  cases  in 
which  a  plaintiff  may  proceed  without  application  to  the  Court.  [Alderison,  B.  Where 
the  affairs  of  a  company  are  not  before  the  Master,  a  creditor  has  a  right  to  have  his 
debt  satisfied  by  any  person  who  either  is  a  shareholder  for  the  time  being,  or  who  at 
a  former  time  has  been  a  shareholder ;  but  then  he  is  bound  to  exhaust  the  one  class 
before  he  resorts  to  the  other, — a  course  which,  no  doubt,  may,  in  particular  cases,  be 
productive  of  grievous  injustice,  though  probably  intended  to  benefit  ci'editors.  But, 
when  the  case  is  before  a  Master  in  Chancery,  who  is  able  to  take  into  consideration 
all  the  equities,  he  may,  in  his  disci'ction,  make  calls  for  a  particular  debt,  not  on  all 
the  shareholders,  but  on  that  class  of  contributories  who  ought  to  be  compelled  to  pay 
that  debt.  He  therefore  can  do  complete  equity  between  the  parties ;  we  cannot ; 
and  that  is  a  reason  why  we  should  not  interfere.]  The  Act  was  never  intended  to 
force  creditors  against  their  will  into  a  court  of  equity.  The  73rd  section  does  not 
absolutely  prohibit  any  action,  but  only  until  after  the  proof  of  the  debt.  The  83rd 
section  shews  that  the  Legislature  [316]  intended  to  preserve  the  rights  of  creditors, 
for  it  renders  the  shareholders  liable  for  calls,  notwithstanding  the  dissolution  of  the 
company.  [Parke,  B.  Assets  may  be  collected  by  the  Master's  enforcing  calls,  but 
the  creditors  must  prove  their  debts  before  him.  Non  constat  but  if  the  plaintiff 
proved  his  debt,  he  might,  within  a  reasonable  time,  recover  the  greater  part  of  it 
from  the  funds  administered  by  the  Master ;  then  he  may  afterwards  apply  to  this 
Court  for  execution  as  to  the  residue  against  the  individual  shareholder.]  It  is  clear 
that  the  Company  have  no  assets,  and  each  shareholder  may  become  insolvent  or 
leave  the  country  before  the  proceedings  in  the  Court  of  Chancery  can  be  made 
available. 

Parke,  B.  This  rule  must  be  discharged.  The  first  question  is,  whether,  since 
the  7  &  8  Vict.  c.  1 10,  an  execution  without  a  scire  facias  can  issue  under  circumstances 
like  the  present.  If  the  Court  of  Common  Pleas  are  right  in  their  decision,  the  effect 
of  the  7  &  8  Vict.  c.  1 10  is  to  prevent  the  necessity  of  a  scire  facias.  The  contest 
there  was,  whether  under  the  68th  section  it  was  abolished  only  in  the  case  of  execu- 
tion by  shareholders  against  the  company  ;  and  the  Couit  decided,  that,  according  to 
the  true  construction  of  the  statute,  it  was  not  confined  to  such  a  case.  The  68th 
section  enacts,  "  that  in  the  cases  provided  for  by  this  Act  for  execution  on  any  judg- 
ment, deciee,  or  order,  in  any  action  oi'  suit  ag.ainst  the  company  to  be  issued  against 
the  person  or  against  the  property  and  effects  of  any  shareholder  or  former  shareholder 
of  the  company,  or  against  the  property  and  effects  of  the  company,  at  the  suit  of  any 
shareholder  or  foimer  shareholder,  in  satisfaction  of  any  monies,  dam.ages,  costs,  and 
expenses  paid  or  incurred  by  him,  as  aforesaid,  in  any  action  or  suit  against  the 
company,  such  execution  may  be  issued  by  leave  of  the  Court,"  &c.  No  doubt, 
according  to  the  true  I'ules  of  contruction,  the  words  "  at  the  suit  of  any  shareholder  or 
[317]  former  shareholder"  must  refer  either  to  all  the  antecedents,  or  only  to  the 
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last  antecedent.  The  Court  of  Common  Pleas  said,  that  if  those  words  referred  to  all  the 
antecedents,  the  sentence  would  be  absurd,  because  no  power  is  given  to  shareholders  to 
bring  actions  or  suits  against  the  Company,  and  therefore,  they  must  be  confined  to 
the  last  antecedent.  By  so  confining  them,  we  get  rid  of  an  apparent  absurdity,  for 
otherwise  every  individual  shareholder,  who  recovered  in  any  action  against  the 
Company,  must  apply  to  the  Court  for  leave  to  issue  execution.  According  to  the 
true  construction  of  the  68th  section  in  connection  with  the  67th,  the  meaning  of  the 
legislature  was,  not  that  an  individual  shareholder,  who  had  been  compelled  to  pay 
the  debts  of  the  Company,  should  have  an  action  against  the  Company,  but  that  he 
should  be  at  liberty  to  apply  to  the  Court  for  leave  to  issue  execution  by  order  of  the 
Court,  without  a  suggestion  or  scire  facias.  That  construction  will  reconcile  the  66th, 
67th,  and  fiSth  sections.  The  I'csult  therefore  is,  that  the  68th  section  applies  not 
only  to  shareholders,  but  to  all  cases  in  which  creditors  sue  the  Company ;  and 
whereas,  by  the  7  &  8  Geo.  4,  c.  46,  they  were  obliged  to  have  a  scire  facias,  which, 
in  our  experience,  was  inconvenient,  this  statute  gives  the  Court  or  a  judge  discretion 
to  determine  all  questions  which  were  formerly  to  be  determined  on  a  scire  facias :  so 
that  the  question,  whether  a  person  is  really  a  shareholder  or  not,  we  may  either,  in 
the  first  instance,  determine  in  our  discretion  on  affidavit,  or,  by  the  general  power 
of  the  68th  section,  direct  an  issue  to  try  the  fact.  With  I'espect  to  execution  against 
shareholders,  there  is  a  duty  imposed  on  the  creditor  by  the  66th  section — he  may 
have  immediate  execution  against  the  property  and  eflFects  of  the  Company,  without 
leave  of  the  Court,  but  when  he  comes  to  ask  permission  to  issue  execution  against 
other  persons,  it  will  only  be  granted  where  due  diligence  has  been  used  to  obtain 
satisfaction  by  exe-[318]-cution  against  the  property  and  efTects  of  the  Company. 
Therefore,  the  Court,  in  administering  the  powers  vested  in  them  by  the  68th 
section,  will  always  have  to  consider  whether  due  diligence  has  been  used  to  obtain 
satisfaction  out  of  the  primary  fund.  The  statute  con.siders  that  the  first  fund  which 
ought  to  pay  is  that  of  the  Company,  and  that  the  Courts  will  take  care  that 
individuals  are  not  called  upon  to  pay  the  whole  debts  of  the  Company,  unless 
attempts  have  been  made  to  obtain  satisfaction  from  the  effects  of  the  Company. 

The  11  &  12  Vict.  c.  4-5,  puts  an  insolvent  company  in  a  different  position  ;  it 
provides  for  its  affairs  being  administered  under  the  direction  of  a  Master  in 
Chancery,  who  has  power  to  enforce  payment  from  each  individual  liable  to  contribute, 
and  thus  provide  a  fund  for  the  liquidation  of  the  partnei'ship  debts.  That  being  so, 
we  must  see  what  construction  is  to  be  put  on  the  73rd  section  of  that  act ;  and  the 
effect  of  it  is,  that  all  persons  in  the  situation  of  creditors  are,  in  the  first  instance,  to 
prove  their  debts,  and  having  done  so,  they  are  entitled  to  be  paid.  That  mode  of 
obtaining  satisfaction  for  their  debts  is  substituted  by  the  11  &  12  Vict.  c._  4.5,  for 
the  remedy  given  by  the  former  act ;  but  if  it  should  turn  out  to  be  abortive,  this 
Court  will,  in  its  discretion,  allow  an  unpaid  creditor  to  issue  execution  against  the 
persons  liable  to  contribute.     In  the  meantime,  by  the  true  construction  of  the   11 

6  12  Vict.,  so  long  as  there  is  a  reasonable  prospect  of  obtaining  payment  by  proving 
the  debt  under  the  provisions  of  that  Act,  it  is  our  duty  to  prevent  individual 
creditors  from  having  execution  against  the  shareholders  of  the  Company.  We 
ought,  therefore,  to  stay  proceedings  where  any  execution  has  actually  issued,  and 
consequently  we  should  now  prevent  this  execution  from  issuing. 

Alderson,  B.  I  am  of  the  same  opinion.  The  first  question  has  been  fully 
discussed,  and  I  have  expressed  [319]  my  opinion  in  the  course  of  the  argument. 
With  respect  to  the  last,  it  seems  to  me  clear  that  this  party  is  not  entitled  to  proceed 
against  the  shareholders,  because  he  has  not,  under  the  circumstances  of  the  case,  used 
due  diligence  to  obtain  satisfaction  from  the  assets  of  the  Company.  Inasmuch  as  the 
assets  are  being  administered  under  the  authority  of  the  Court  of  Chancery,  it  is  his 
duty  to  prove  his  debt  under  the  71st  section  of  the  11  and  12  Vict.  c.  45,  and  we 
have  power  to  stay  proceedings  in  the  suit  until  he  has  done  so.  When  he  has  done 
so,  he  may  get  payment  from  the  assets  of  the  Company.;  so  that  the  party  has  a 
right  to  go  against  a  fund  which  will  include  the  contributions  of  every  shareholder, 
and,  amongst  them,  of  this  very  person  against  whom  he  is  now  proceeding  ;  for  the 
property  not  only  of  this  person,  but  of  all  the  members  of  the  Company,  will  be 
responsible  for  his  debt.     It  would  be  verv  unjust,  and  not  a  fair  construction  of  the 

7  &  8  Vict.  c.  no,  that  a  creditor  should  proceed  against  an  individual  shareholder, 

Ex.  Div.  X.— 28 
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when  he  has  ;i  right  to  go  against  the  assets  of  the  whole  Company.  When  he  has 
done  so  without  success,  he  may  again  resort  to  the  individual. 

Platt,  B.  I  am  of  the  same  opinion.  I  think  this  party  is  clearly  a  "  contributory  " 
within  the  meaning  of  the  11  &  12  Vict.  e.  45  ;  for  by  the  interpretation  clause,  under 
that  term  is  included  every  member  of  the  Company,  or  other  person  liable  to  eon- 
tribute  to  its  debts.  Then  the  73rd  section  says,  that  no  creditor  or  other  person 
shall,  without  the  permission  of  the  Master  in  Chancery,  bring  any  action  against  the 
Company  or  any  person  sued  as  a  contributory  thereof,  until  after  proof  of  the  debt 
before  the  Master.  It  seems  to  me  that  this  proceeding  is  really  in  the  nature  of  an 
action  ;  for  by  the  7  &  8  Vict.  e.  110,  it  is  put  in  the  place  of  a  scire  facias,  which  is 
an  action  ;  and  it  does  not  follow  that,  because  the  form  of  the  proceeding  is  changed, 
the  nature  of  the  thing  is  also  changed.  [320]  In  my  opinion,  any  proceeding  on  the 
judgment  itself  is  a  proceeding  by  action  within  the  meaning  of  the  act  of  Parliament, 
and  if  so,  then  there  has  been  no  permission  of  the  Master  to  take  it. 

Pollock,  C.  B.,  concurred. 

Rule  discharged. 

The  London,  Brighton,  and  South  Coa.st  Eailway  Company  v.  Arnold 
Goodwin.  Jan.  17,  1849. — Debt  against  a  surety,  on  a  bond  given  to  the 
London  and  Croydon  Railway  Company,  before  the  10  Vict.  c.  cclxxxiii.,  to 
consolidate  the  London  and  Brighton  and  London  and  Croydon  Railway 
Companies.  The  condition  (after  reciting  that  G.  had  been  appointed  chief 
clerk  at  the  London  station  of  the  London  and  Croydon  and  London  and  Brighton, 
and  South  Eastern  Railways)  was,  that  if  G.  should  render  to  the  London  and 
Croydon  Railway  Company,  or  to  the  committee  for  managing  the  London 
terminus  of  the  London  and  Croydon,  London  and  Brighton  and  South  Eastern 
Railways,  a  true  account  of  all  receipts  and  payments  of  him  as  such  clerk,  and 
should  also  pay  to  the  London  and  Cioydon  Railway  Comp.my,  or  to  the  com- 
mittee, all  sums  that  he  should  receive  on  account  of  the  Company  or  committee, 
then  the  obligation  to  be  void.  Second  plea — That  G.  did  render  to  the  London 
and  Croydon  Company,  and  to  the  committee,  a  true  account  of  all  receipts  and 
payments,  and  did  pay  to  that  Company,  and  to  the  committee,  all  money 
received  by  him  on  their  account.  Third  plea — That  the  bond  was  made  before 
the  passing  of  the  said  act  of  Parliament,  and  the  action  commenced  afterwards ; 
that,  after  the  passing  of  that  Act,  the  London  and  Croydon  Company  was 
thereby  dissolved.  Fourth  plea- — That,  from  the  time  of  making  the  bond  up  to 
the  passing  of  that  Act,  the  defendant  rendered  to  the  London  and  Croydon 
Company  a  true  account  of  all  receipts  and  payments,  and  paid  that  Company  all 
sums  received  by  him  as  such  clerk,  on  account  of  that  Company.  Replication 
to  second  plea,  assigning  breaches,  that  G.  did  not  render  to  the  London  and 
Croydon  Company,  or  to  the  committee,  a  true  account  of  the  monies  received  by 
him  as  such  clerk  ;  that  G.  did  not  pay  to  the  Company,  or  to  the  committee,  all 
sums  which  he  received  on  account  of  the  Company  ;  that  G.  did  not  pay  to  the 
committee,  or  the  Company,  all  such  sums  which  he  received  on  account  of  the 
committee  : — Held,  that  the  consolidation  of  the  two  Companies  did  not  affect 
the  duties  or  responsibility  of  the  principal  or  surety,  notwithstanding  the  new 
Company  possessed  additional  lines;  and  the  10  Vict.  c.  cclxxxvii.,  s.  6,  having 
vested  in  the  latter  the  right  to  sue  upon  the  bond,  the  third  plea  afforded  no 
answer  to  the  action  ;  and  the  fourth  plea  was  bad,  for  not  shewing  that  an 
account  wsfe  rendered,  and  paj'ments  made  to  the  committee,  of  monies  received 
on  their  account. — Also,  that  the  replication  was  good  ;  and  that  it  was  not 
necessary  that  each  breach  should  have  a  formal  commencement  and  conclusion. 

[S.  C.  6  Railw.  Cas.  177  ;  18  L.  J.  Ex.  174.     Applied,  Eastern  Union  Railway  v. 
Cochrane,  1853,  9  Ex.  205.     See  further,  p.  736,  post.] 

Debt.  The  declaration  stated,  that  the  defendant,  before  the  passing  of  an  act  of 
Pailiament  made  and  passed  in  the  10th  year  of  the  reign  of  her  present  Majesty, 
intituled  "An  Act  to  consolidate  and  unite  the  London  and  Brighton  and  the  London 
and  Croydon  Raihvay  Companies,  and  the  undertakings  belonging  to  them,"  and 
before  the  commencement  of   this  suit,  to  wit,  on  the  9th  of   April,   1846,  by  his 
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certain  writing  obligatory  (profert),  ackno\v-[321]-ledged  himself  to  be  held  and  firmly 
bound  to  the  London  and  Croydon  Railway  Company  in  the  sum  of  10001.,  to  be 
paid  to  the  London  and  Croydon  Railway  Company,  whereby,  and  by  reason  of  the 
nonpayment  by  the  defendant  of  the  said  sum  of  10001.,  either  to  the  London  and 
Croydon  Railway  Company,  before  the  passing  of  the  said  act  of  Parliament,  or  to 
the  plaintifis  since  the  passing  of  the  said  Act,  and  by  virtue  of  the  provisions  of  the 
aforesaid  act  of  Parliament,  actio  accrevit  &e.     Breach,  nonpayment. 

The  defendant  pleaded,  first,  non  est  factum,  after  setting  out  the  bond  on  oyer, 
and  also  the  condition,  as  follows  : — Whereas  Edward  Goodwin  has  been  appointed  to 
the  situation  of  chief  clerk  or  cashier  to  the  booking-office  of  the  London  station  of 
the  London  and  Croydon,  London  and  Brighton,  and  South  Eastern  Hallways,  and  it 
was,  at  the  time  of  such  appointment,  stipulated  and  agreed  that  Edward  Goodwin 
should  find  and  provide  two  sufficient  sureties  for  his  good  conduct,  to  join  with  him 
in  the  above  written  bond  or  obligation  to  the  above-named  London  and  Croydon 
Railway  Company,  as  a  security  to  the  said  Company  for  the  due  fulfilment  of  the 
office  of  chief  booking  clerk  or  cashier.  And  whereas  it  was  also  stipulated  and  agreed 
that  Edward  Goodwin  should,  as  such  chief  booking  clerk  or  cashier,  have  the  general 
superintendence  and  management  of  the  booking  department  at  the  said  station,  and 
cause  the  other  booking  clerks  employed  there  to  render  and  deliver  to  him  daily 
accounts  of  all  monies  which  they  may  receive  for  and  on  account  of  the  said 
Company,  and  pay  over  to  him  from  day  to  day  all  such  monies  ;  and  in  the  event  of 
any  or  either  of  such  clerks  refusing  or  neglecting  so  to  do,  then  that  he,  the  said 
Edward  Goodwin,  should  report  the  same  to  the  secretary  for  the  time  being  of  the 
committee  for  managing  the  London  terminus  of  the  said  London  and  Croydon, 
London  and  Brighton,  and  South  Eastern  Railways.  Now  therefore  the  condition  of 
'the  above  written  obligation  [322]  is  such,  that  if  the  said  Edward  Goodwin  do  and 
shall,  from  time  to  time  and  at  all  times  hereafter,  when  and  so  often  as  he  shall  be 
thereunto  requested,  render  to  the  said  London  and  Croydon  Railway  Company,  or 
to  the  said  committee  for  the  time  being,  a  full,  true,  and  particular  account  of  all 
the  receipts,  payments,  transactions,  and  dealings  of  him,  the  said  Edward  Goodwin, 
as  such  chief  booking  clerk  or  cashier  as  aforesaid,  and  also  do  and  shall  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  London  and  Croydon  Railway  Company,  or 
to  the  said  committee,  all  such  sura  or  sums  of  money  as  he,  the  said  Edward  Goodwin, 
shall  or  may  have  had  or  received  on  account  of  said  Company  or  committee,  and  also 
all  such  sum  or  sums  of  money  as  he  shall  or  may  have  had  or  received  from  the 
booking  clerks  of  the  said  station,  or  any  or  either  of  them,  on  account  of  the  said 
Company  or  committee,  or  which,  without  his  wilful  neglect  or  default,  he  might 
have  had  or  received,  or  caused  to  be  had  or  received  by  the  said  London  and 
Croydon  Railway  Company,  or  the  said  committee  &c.,  then  the  above  written 
obligation  to  be  void,  &c. 

Secondly,  that  E.  Goodwin,  from  the  time  of  making  the  writing  obligatory  and 
condition,  continued  in  the  situation  of  chief  clerk  or  cashier  up  to  a  certain  day 
before  the  commencement  of  this  suit,  to  wit  &c.,  when  he  discontinued  and  ceased 
to  hold  the  same.  That  E.  Goodwin,  while  he  so  remained  in  and  held  the  said 
situation,  did  from  time  to  time  and  at  all  times,  to  wit,  when  and  as  often  as  he  was 
thereunto  requested,  render  to  the  London  and  Croydon  Company,  and  to  the 
committee  for  the  time  being,  a  full,  true,  and  particular  account  of  all  the  receipts, 
payments,  transactions,  and  dealings  of  him  the  said  E.  Goodwin,  as  such  chief 
booking  clerk  and  cashier,  and  did  well  and  truly  pay  to  the  London  and  Croydon 
Railway  Company,  and  to  the  committee,  all  sums  of  money  which  he  had  or  received 
on  account  of  the  said  Company  and  committee,  and  also  from  the  other  booking 
clerks  at  the  said  station,  and  every  of  them,  on  account  of  [323]  the  said  Company 
and  committee,  amounting,  to  wit,  to  200,0001.,  the  same  being  all  the  money  which, 
without  his  wilful  neglect  or  default,  he  might  have  had  or  received,  or  did  have  or 
receive,  or  might  have  cau.sed  to  be  had  or  received  by  the  London  and  Croydon 
Railway  Company  or  committee,  &c.     Verification. 

Thirdly,  that  the  said  writing  obligatory  and  condition  was  made  and  executed 
by  the  defendant  and  E.  Goodwin  and  C.  Goodwin,  to  the  London  and  Croydon  Rail- 
way Company,  to  wit,  on  &c.,  before  the  passing  of  an  act  of  Parliament  made  and 
passed  in  the  10th  year  of  the  reign  of  her  present  Majesty,  intituled  "An  Act  to 
consolidate  and  unite  the  London  and  Brighton  and  the  London  and  Croydon  Railway 
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Companies,  and  the  undertakings  belonging  to  tbem."  That  this  action  was  com- 
menced after  the  passing  and  coming  into  operation  of  the  said  act  of  Parliament. 
That  the  London  and  Croydon  Railway  Company,  in  the  writing  obligatory  and  in 
the  condition  thereunder  written  mentioned,  and  the  London  and  Croydon  Railway 
Company  in  the  said  act  of  Parliament  mentioned,  were  and  ai'e  one  and  the  same 
identical  Company,  and  not  other  or  different  Companies  ;  and  that,  fiom  and  immedi- 
ately after  the  passing  of  the  said  act  of  Parliament,  the  said  London  and  Croydon 
Railway  Company  became  and  was  thereby  dissolved.     Verification. 

Fourthly,  that  the  said  writing  obligatory,  with  the  said  condition,  was  made  and 
executed  before  the  passing  of  the  said  act  of  Parliament ;  and  that  this  action  was 
commenced  after  the  passing  and  coming  into  opei-ation  of  the  said  act  of  Parliament ; 
that  the  said  London  and  Croydon  Railway  Company  in  the  writing  obligatory  in  the 
said  condition  thereto  annexed,  and  the  said  London  and  Croydon  Railway  Company 
in  the  said  act  of  Parliament,  mentioned,  were  and  are  one  and  the  same  identical 
Company,  and  not  other  or  diflTerent  Companies.  That,  from  the  time  of  making  the 
writing  oWigatory  continually  up  to  and  until  the  [324]  passing  and  coming  into 
operation  of  the  said  act  of  Parliament,  the  said  E.  Goodwin  did  from  time  to  time 
and  at  all  times,  to  wit,  when  and  as  often  as  he  was  thereunto  requested,  render  to 
the  London  and  Croydon  Railway  Company  a  full,  true,  and  particular  account  of 
all  the  receipts,  payments,  tran.sactions,  and  dealings  of  him  the  said  E.  Goodwin, 
as  such  chief  booking  clerk  or  cashier  as  aforesaid  ;  and  the  said  E.  Goodwin  did 
also,  to  wit,  on  &c.,  pay  unto  the  London  and  Croydon  Railway  Company  all  the 
sums  of  money  which  he  the  said  E.  Goodwin  had  had  or  received  on  account  of  the 
said  Company,  and  also  from  the  other  booking  clerks  at  the  said  station,  on  account 
of  the  said  Company,  amounting,  to  wit,  to  200,0001.,  the  same  being  all  the  money 
which,  without  his  wilful  neglect  or  default,  he  might  have  had  or  received,  or  did 
have  or  receive,  or  might  have  or  cause  to  be  had  or  received,  or  did  cause  to  be  had 
or  received  by  the  said  London  and  Croydon  Railway  Company,  &c.     Verification. 

Replication  to  second  plea.  That  E.  Goodwin  did  not  nor  would,  from  time  to 
time  and  at  all  times  thereafter,  when  and  so  often  as  he  was  thereunto  requested, 
render  to  the  London  and  Croydon  Railway  Company,  or  to  the  committee  for  the 
time  being,  a  full,  true,  and  particular  account  of  all  receipts,  payments,  &c.,  of  him 
the  said  E.  Goodwin,  as  such  chief  booking  clerk  or  cashier,  but,  on  the  conti'ary 
thereof,  the  said  E.  Goodwin,  from  the  time  of  the  making  of  the  said  writing 
obligatory  and  condition,  was,  remained,  and  continued  to  be  and  act  as  such  chief 
booking  clerk  and  cashier  up  to  and  until  a  certain  day,  which  had  elapsed  before  the 
commencement  of  this  suit,  to  wit,  on  &c.  ;  and  that,  during  such  time,  and  while  he 
was  and  remained  and  continued  to  hold  the  said  situation,  office,  and  appointment, 
he  did,  as  such  chief  booking  clerk  and  cashier,  and  by  virtue  of  such  situation,  ottice, 
and  appointment,  to  wit,  on  &c.,  and  on  divers  other  days,  &c.,  receive  divers  large 
sums  of  money,  to  wit,  [325]  100,0001.,  on  account  of  the  London  and  Croydon 
Railway  Company  :  yet  the  said  E.  Goodwin  (although  he  was,  after  the  receipt  of 
such  sums  of  money  respectively,  to  wit,  on  &c.,  requested  by  the  I-ondon  and 
Croydon  Railway  Company  and  the  committee),  did  not  nor  would  render  to  the 
London  and  Croydon  Railway  Company,  or  to  the  committee,  a  full,  true,  and 
particular,  or  other  account  of  the  monies  so  received  by  him,  or  any  part  thereof, 
but  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse,  contrary  to  the 
said  condition  of  the  said  writing  obligatoiy.  And  for  assigning  further  breaches  of 
the  said  writing  obligatory,  according  to  the  statute  in  such  case  made  and  provided, 
the  plaintiti  says,  that  the  said  E.  Goodwin  did  not  nor  would  well  or  truly  pay,  or 
cause  to  be  paid,  unto  the  London  and  Croydon  Railway  Company  or  to  the  said 
committee,  all  or  any  sum  or  sums  of  money  as  he  the  said  E.  Goodwin  had  received 
on  account  of  the  London  and  Croydon  Railway  Company  or  committee  ;  but  on  the 
contrary  thereof,  the  plaintiff  says,  that  although  E.  Goodwin,  during  such  time,  and 
while  he  was  and  so  remained  and  continued  to  hold  the  said  situation  and  appoint- 
ment, to  wit,  on  &c.,  had  and  received  divers  other  large  sums  of  money,  amounting, 
to  wit,  to  150,0001.  on  account  of  the  London  and  Croydon  Railway  Company,  yet 
the  said  E.  Goodwin  (although  he  was,  after  the  receipt  of  such  last-mentioned  suras 
of  money,  thereunto  requested,  to  wit,  on  &c.,  by  the  said  London  and  Croydon 
Railway  Company  and  the  said  committee),  did  not  nor  would  pay  or  cause  to  be 
paid  unto  the  London  and  Croydon  Railway  Company  or  to  the  committee,  all  or 
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auy  of  such  sum  or  sums  of  money  which  he  had  and  so  had  and  received  on  account 
of  the  London  and  Croydon  Railway  Company,  but  wholly  neglected  and  still  doth 
neglect  and  refuse  so  to  do,  contrary  to  the  said  condition  of  the  said  writing 
obligatory.  And  the  plaintilf  further  says,  that  although  the  said  E  Goodwin, 
during  such  time  and  while  he  was  and  so  remained  [326]  and  continued  to  hold  the 
said  situation  and  appointment,  to  wit,  on  Sic,  had  and  received  divers  other  large 
sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
350,0001.  on  account  of  the  said  committee  ;  yet  the  said  E.  Goodwin,  although  he 
was,  after  the  receipt  of  such  last-mentioned  several  sums  of  money  respectively,  to 
wit,  on  &c.,  requested  by  the  said  committee  and  the  said  London  and  Croydon 
Eailway  Company,  did  not  nor  would  pay  or  cause  to  be  paid  unto  the  said  committee, 
or  to  the  said  London  and  Croydon  Railway  Company,  all  or  any  of  such  sum  or  sums 
of  money  which  he  had  so  had  and  received  on  account  of  the  said  committee  as 
aforesaid,  but  neglected,  and  still  neglects  and  refuses  so  to  do. 

Special  demurrer  to  the  third  plea,  assigning  for  cause,  that  the  dissolution  of  the 
London  and  Croydon  Railway  Company  was  no  answer  to  the  action. 

Special  demurrer  to  the  fourth  plea,  assigning  for  causes  (amongst  others),  that 
the  defendant  has  not  shewn  a  performance  of  the  condition  up  to  the  time  of  the 
passing  of  the  Act,  for  it  is  consistent  with  the  statements  in  the  plea,  that 
£.  Goodwin  did  not  render  to  the  committee  a  full  account  of  his  receipts,  payments, 
&c.,  as  such  chief  booking  clerk  or  cashier,  and  that  he  may  not  have  paid  to  the 
committee  the  monies  received  by  him  on  account  of  the  said  Company ;  that 
E.  Goodwin  may  have  received  monies  on  account  of  the  committee,  and  not  paid 
them  to  the  committee  or  the  Company. 

The  defendant  joined  in  demurrer  to  the  pleas,  and  demurred  specially  to  the 
replication,  on  the  groimds  (amongst  others)  that  the  replication  left  it  doubtful 
whether  it  was  intended  as  an  assignment  of  one  breach  or  of  several  breaches,  and 
whether  the  breaches  were  assigned  at  common  law  or  under  the  statute  ;  that  it  was 
double  and  ambiguous ;  that,  if  more  breaches  than  one  were  assigned,  each  of  them 
should  have  concluded  with  a  verifi-[327J-cation,  and  have  had  a  separate  and  distinct 
commencement.     Joinder  therein. 

Crompton,  in  support  of  the  replication  and  demurrers  to  the  pleas.  The  question 
raised  by  the  third  plea  depends  upon  the  9  &  10  Vict.  c.  cclx.^cxiii.  intituled  "An 
Act  to  consolidate  and  unite  the  London  and  Brighton  and  the  London  and  Croydon 
Railway  Companies,  and  the  undertakings  belonging  to  them."  The  1st  section  of 
that  statute  dissolves  the  then  existing  Companies,  and  the  4th  section  incorporates 
a  new  Company,  by  the  name  of  "  The  London,  Brighton,  and  South  Coast  Railway." 
The  .5th  section  vests  in  the  Company  certain  enumerated  railways  and  works,  "  and 
all  lands,  tenements,  hereditaments,  easements,  rights,  powers,  and  privileges  what- 
soever, and  the  benefit  of  all  contracts,  agreements,  and  proceedings  in  any  way 
relating  thereto,  of  or  to  which  the  said  dissolved  Companies,  or  any  of  them,  were 
seised,  possessed,  or  entitled  at  law  or  in  equity."     The  6th  section  (a)  vests  in  the 

(a)  9  &  10  Vict.  c.  cclxxxiii.  s.  6,  enacts,  "  that  from  and  immediately  after  the 
passing  of  this  Act,  all  the  monies,  goods,  chattels,  steam  and  other  engines,  carriages, 
wagons,  truck-s,  machines,  ropes,  live  and  dead  stock,  bonds,  deeds,  securities,  books, 
writings,  maps,  plans,  and  otber  personal  estates  and  effects  of  or  to  which  the  said 
dissolved  companies,  or  any  of  them,  were  possessed  or  entitled  at  law  or  in  equity, 
immediately  before  the  passing  of  this  Act,  shall  be  vested  in  and  belong  to  the 
company  hereby  incorporated,  for  their  absolute  benefit ;  and  all  persons  and  corpora- 
tions, who,  immediately  before  the  passing  of  this  Act,  owed  any  sum  of  money  to 
the  said  dissolved  companies,  or  any  of  them,  or  to  any  person  on  their  behalf,  shall 
pay  the  same,  together  with  all  interest,  if  any  due  or  to  accrue  due  from  the  same, 
to  the  company  hereby  incorporated ;  and  alf  the  rights  and  remedies  for  euforcmg 
payment  thereof,  whicli,  before  the  passing  of  this  act,  belonged  to  the  said  dissolved 
companies  or  any  or  either  of  them,  shall,  after  the  passing  of  this  act,  devolve  upon 
and  be  vested  in  the  said  company  hereby  incorporated ;  and  all  debts  and  monies 
which,  immediately  before  the  passing  of  this  Act  were  due  and  owing  by  or  recover- 
able from  the  said  dissolved  companies  or  any  of  them,  or  for  the  payment  of  "'nicn 
they  or  any  of  them  were,  or  but  for  the  passing  of  this  Act  would  have  been  liable, 
shall  be  paid  with  all  interest,  if  any  due  and  to  accrue  due  thereon,  by  or  be  recover- 
able from  the  company  thereby  incorporated ;  and  all  conveyances,  contracts,  agree- 
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newly  incorporated  Com-[328]-pan3'  all  bonrls  and  debts,  and  all  rights  and  remedies 
for  enforcing  payment  thereof,  which,  before  the  passing  of  the  Act,  belonged  to  the 
dissolved  Companies ;  and  it  further  provides,  that  all  bonds  and  securities  made  or 
entered  into  before  the  passing  of  that  Act  with  the  dissolved  Companies,  shall 
remain  valid  and  effectual  in  favour  of  the  newly  incorporated  Company,  and  may  be 
enforced  in  the  same  manner  as  if  that  Company  had  been  a  party  thereto.  The 
third  plea  is  clearly  bad.  [Parke,  B.  With  respect  to  the  breach  in  not  paying  over 
the  money  received  for  the  London  and  Croydon  Railway,  it  is  clear  that  the  statute 
transfei's  the  right  to  it  to  the  plaintiffs.  'I'he  question  is,  as  to  the  money  received 
for  the  London  and  Brighton  Company.]  Then  the  fourth  plea  affords  no  answer  to 
the  action.  That  plea  in  effect  is,  that,  up  to  the  time  of  the  passing  of  the  Act  of 
Parliament,  E.  Goodwin  paid  to  the  London  and  Croydon  Company  all  monies 
received  by  him  on  account  of  that  Company.  But  the  object  of  the  bond  was  to 
secure  the  due  payment  of  all  monies  received  by  him  for  all  the  Companies  at  the 
London  station.  It  recites  that  E.  Goodwin  "had  been  appointed  to  the  situation  of 
chief  clerk  or  cashier  to  the  booking-office  of  the  London  station  of  the  London  and 
Croydon,  London  and  Brighton,  and  South  Eastern  Kailwaj's;"  and  the  subsequent 
recital,  that  it  was  agreed  that  [329]  he  should  provide  two  sureties  to  join  with  him 
in  the  above  bond  "  to  the  above-named  London  and  Croydon  Railway  Company,  as 
a  secuiity  to  the  said  Company,"  does  not  restrain  the  obligatory  part  of  the  bond. 
There  is  nothing  to  shew  that  the  office  has  been  put  an  end  to ;  and  monies  might 
have  been  received  after  the  statute  passed,  for  the  Croydon  Company,  though  due 
before.  Besides,  the  plea  does  not  allege  that  E.  Goodwin  lendered  to  the  Croydon 
Company,  "  or  to  the  committee,"  a  true  account  of  all  receipts  and  payments,  or  that 
he  paid  to  the  committee  all  the  monies  which  he  received  on  account  of  that  body. 
[Parke,  B.  It  is  consistent  with  the  plea,  that  he  may  have  been  requested  by  the 
committee  to  pay  the  money  to  them,  and  refused.] 

Then  as  to  the  replication.  It  consists  of  three  breaches  ;  but  it  is  not  necessary 
that  each  breach  should  have  a  formal  commencement  or  conclude  with  a  verification  : 
Toonibs  V.  Painter  (13  East,  1).  In  a  note  to  the  case  of  Havcocke  v.  Prnwd  (1  Wms. 
Saund.  337  c,  n.  5)  it  is  said,  "The  better  way  seems  to  be,  to  conclude  the  replication 
with  one  averment  to  the  whole,  instead  of  concluding  the  answer  to  each  separate 
judgment  with  one:  Parker  v.  Atfeild  (1  Salk.  312);  though  it  was  held  that  the 
plaintiff' has  his  election  to  do  either:  Aston  v.  Sherman"  (1  Salk.  298;  Carth.  431). 
The  8  &  9  Will.  3,  c.  H,  s.  8,  does  not  authorise  double  pleading,  but  only  the  assign- 
ment of  several  breaches  in  one  replication  :  fFehb  v.  James  (8  M.  &  W.  645).  The 
first  breach  is  good.  For  the  purpose  of  that  breach,  it  is  not  necessary  to  consider 
whether  the  statute  has  put  an  end  to  the  duty,  because  it  is  distinctly  averred  that 
the  refusal  to  account  was  whilst  E.  Goodwin  continued  clerk.  Nor  was  it  requisite 
to  state  for  whom  the  monies  were  received,  as  this  breach  is  framed  on  that  part  of 
the  condition  which  requires  E.  Goodwin  to  pay  over  all  monies  received  by  [330] 
him  in  the  character  of  clerk.  The  words  of  the  condition  are  not  to  be  narrowed, 
unless  their  ordinary  acceptation  would  be  inconsistent  with  the  declared  intention 
in  the  recital :  Parker  v.  Il'ise  (6  M.  &  Sel.  239).  That  is  not  so  here  ;  and  to  put  a 
different  interpretation  on  the  words  of  the  condition  would  be  to  make  a  new  contr-act 
for  the  parties.  The  second  breach  is  confined  to  the  monies  r-eceived  on  account  of 
the  London  and  Croydon  Company,  and  in  respect  of  which  the  defendant  is  clearly 
liable. 

The  Court  then  called  on 

Peacock,  contra.  If  the  meaning  of  the  condition  was,  that  the  clerk  should 
account  to  the  committee  for  monies  I'cceived  on  account  of  the  three  Companies,  that 
obligation  terminated  when  two  of  them  were  dissolved.  The  duties  which  the  cler'k 
would  have  to  perform  to  "The  London,  Brighton,  and  South  Coast  Railway"  are 
more  extensive  than  those  for  the  perior'mance  of  which  the  defcndarrt  became  sni'ety. 

ments,  mortgages,  bonds,  covenants  and  securities  made  or  entered  into  before  the 
passing  of  this  act,  to,  with,  in  favour  of,  or  by  or  for  the  said  dissolved  companies 
or  any  of  them,  or  any  person  duly  authorised  on  their  behalf,  shall  be  and 
remain  as  good,  valid,  and  effectual,  in  favour  of  and  against  the  company  hereby 
incorporated,  and  may  be  pr-oceeded  on  and  enforced  in  the  same  manner,  to  all 
intents  and  purposes,  as  if  the  same  company  had  been  a  party  to  and  executed  the 
same,  or  had  been  named  or  referred  to  thei'ein  instead  of  the  persons." 
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[Parke,  B.  The  boud  is  given  to  the  London  and  Croydon  Company,  as  trustee  for 
all  the  Companies.  Then,  after  the  statute,  it  must  be  read  as  if  the  words  "The 
London,  Brighton,  and  South  Coast  Eailway  "  were  substituted  for  "  The  London 
and  Croydon  Eailway."]  Suppose  a  person  bound  himself  to  repair  the  rails  of  the 
London  and  Croydon  Company  for  a  certain  fixed  sum,  could  it  be  said  that  the 
statute  transferred  the  obligation  to  the  London,  Brighton,  and  South  Coast  Company, 
and  that  they  might  sue  him  for  the  non-repair  of  their  rails  1  The  meaning  only  is, 
that  the  obligors  thall  be  liable  to  the  new  Company  for  what  they  contracted  with 
the  old  Company  to  perform,  and  that,  where  the  latter  might  have  sued,  the  former 
may  now  sue.  This  is  a  different  transaction,  extending  the  liability  of  the  surety ; 
for  the  new  Company  is  composed  not  only  of  the  two  [331]  former  Companies,  but 
embraces  another  line  along  the  south  coast.  The  words  "  or  had  been  named  or 
referred  to  therein,"  in  the  latter  part  of  the  6th  section,  mean  "  named  or  referred 
to  as  the  persons  with  whom  the  contract  had  been  made."  It  is  conceded  that  the 
third  plea  cannot  be  supported,  inasmuch  as  the  present  Company  are  entitled  to 
sue  in  respect  of  any  breach  of  the  condition  which  occurred  before  the  London  and 
Croydon  Company  was  dissolved.  But  the  fourth  plea  is  good.  The  condition  is  to 
account  for  all  monies  received  for  the  London  and  Croydon  Company  only.  [Parke, B. 
The  new  Company  is  the  same  as  the  two  old  Companies,  with  the  additional  powers 
confeired  by  the  act  of  Parliament.  Xow,  suppose  the  London  and  Croydon  Company 
had  obtained  an  act  of  Parliament  enabling  them  to  form  a  branch  line,  would  not  the 
clerk  have  been  liable  to  account  1  Or  suppose  a  clerk  is  bound  to  account  to  a 
merchant  engaged  in  the  West  India  trade,  and  the  merchant  afterwards  extends  his 
trade  to  the  East  Indies,  would  that  discharge  the  clerk's  obligation  ?  It  is  the  same 
with  a  Railway  Company  who  extend  their  line.  The  only  effect  of  the  statute  is 
to  unite  the  two  Companies,  and  the  clerk  is  now  bound  to  account  to  the  London, 
Brighton,  and  South  Coast  Railway,  just  as  he  was  before  to  the  old  Company.]  If 
an  engineer  had  contracted  with  the  London  and  Croydon  Railway  to  repair  all 
their  engines  for  a  certain  fi.xed  sum,  would  he  be  bound  by  that  contract  to  repair 
all  the  engines  of  the  London,  Brighton,  and  South  Coast  Eailway  ?  Or  suppose  a 
person  becomes  surety  for  a  carrier  between  London  and  York,  would  he  be  liable  if 
the  carrier  extended  "his  business  to  Edinburgh  I  Here  the  amalgamation  of  the  two 
Companies  created  a  new  business  and  additional  duties,  for  the  due  performance  of 
which  the  defendant  never  contracted  to  be  responsible.  [Parke,  B.  The  clerk  was 
bound  to  pay  to  the  London  and  Croydon  Company,  or  to  the  committee,  all  sums 
received  at  the  London  station  on  account  of  the  three  Com-[332]-panies  ;  the  plea 
does  not  allege  a  payment  to  the  committee.]  The  condition  is  satisfied  by  payment 
to  either  one  or  the  other.  [Parke,  B.  Assuming  that  the  clerk  might  pay  either  to 
the  London  and  Crovdon  Company  or  to  the  committee  the  monies  received  on  account 
of  both,  the  plea  is  bad  for  not  shewing  a  sufficient  performance  of  the  condition  up 
to  the  time  of  the  dissolution  of  the  two  Companies.  It  is  not  averred  that  the  clerk 
paid  all  monies  received  on  account  of  the  London  and  Croydon  Company  and  the 
committee,  to  that  Company  or  to  the  committee,  but  only  that  he  paid  to  the  London 
and  Crovdon  Company  the  monies  received  on  account  of  that  Company.]  ihe 
breaches  are  bad.  It  is"  not  stated  in  the  first  breach  on  whose  account  the  100,0001. 
was  received.  The  statute  amalgamating  the  Company  passed  on  the  2ith  of  July, 
184.5,  and  it  is  consistent  with  everv  allegation  in  this  breach,  that  the  money  was 
received  on  account  of  the  new  Company.  It  ought  to  have  been  averred  that  the 
monev  was  received  between  the  times  of  the  appointment  as  clerk  and  the  passing  ot 
the  Act.  [Parke,  B.  The  second  breach  is  clearly  good.]  If  the  breaches  may  be 
good  in  part  and  bad  in  part,  thev  should  have  been  distinguished  by  a  formal  com- 
mencement and  conclusion  ;  in  their  present  form  they  are  bad  for  duplicity.  [Farke,  a. 
No  :  they  are  separate  breaches,  and  on  the  assessment  of  damages,  the  question  will 
arise,  whether  the  clerk  was  bound  to  account  to  the  two  united  Companies ;  i  tdink 
the  union  of  the  two  Companies  does  not  alter  the  condition  of  the  principal  or  surety, 
and  that  the  clerk  must  account  to  the  new  joint  corporation  for  all  that  he  was  betore 
bound  to  account  for  to  the  two  corporations.] 

Per  Curiam.('j)     There  must  be  judgment  for  the  plaintifls. 

Judgment  for  the  plaintiffs.  


11 


a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Piatt,  B. 
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[333]  Moore  v.  The  Metropolitan  Sewage  Manure  Company.  Jan.  27,  1849. 
—  A  plea  of  set-off,  in  respect  of  calls  on  shares  in  a  joint-stock  Company,  must 
either  state  the  facts  specially  or  strictly  pursue  the  form  given  by  the  8  Vict, 
c.  Ifi,  s.  "26  ;  therefore,  a  plea  founded  on  that  statute,  but  omitting  the  words, 
"  whereby  an  action  hath  accrued,"  &c.,  is  bad  on  special  demurrer. 

[S.  C.  6  D.  &  L.  496  ;  18  L.  J.  Ex.  164.] 

Debt,  to  recover  1 0001.  for  the  work  and  labour  of  the  plaintiff  in  and  about  the 
obtaining  and  procuring  the  passing  of  an  Act  of  Parliament  to  incorporate  a  Company 
called  "The  Metropolitan  Sewage  Manure  Company;"  also  for  money  paid,  and 
money  due  on  an  account  stated. 

Plea,  as  to  1001.,  parcel  &c.,  that  the  plaintiff  was,  and  still  is,  the  holder  of  divers, 
to  wit,  one  hundred  shares  in  the  said  Company,  and  before  and  at  the  time  of  the 
commencement  of  this  suit  was  and  still  is  indebted  to  the  defendants  in  a  lai'ge  sum 
of  money,  to  wit,  1001.,  in  respect  of  a  call  of  a  certain  sum  of  money,  to  wit,  11.  upon 
each  of  the  said  shares,  theretofore,  and  whilst  the  plaintiff  was  the  holder  of  the  said 
shares  as  aforesaid,  to  wit,  on  &c.,  duly  made  by  the  defendants,  which  said  sura  of 
money  still  remains  unpaid  and  due,  and  equals  the  said  sum  of  1001.  parcel  &c., 
(concluding  in  the  usual  form). 

Special  demurrer,  assigning  for  causes  (amongst  others),  that  the  plea  docs  not 
shew  whether  the  calls  became  due  by  contract  or  by  statutory  enactment,  or  upon 
what  contract,  or  by  what  sort  of  liability,  if  any,  the  plaintiff  is  bound  to  pay  the 
same ;  that  the  plea  ought  to  have  set  forth  how  the  alleged  money  became  due,  and 
by  what  contract,  together  with  the  time  when  the  plaintiff  contracted,  and  how,  and 
for  what  consideration,  to  pay  the  alleged  calls,  and  when  they  were  made,  and  by 
whom,  and  when  payable ;  and  that  it  ought  to  have  stated  the  particulars  of  the  said 
call,  so  that  the  Court  might  judge  whether  it  was  lawfully  made,  and  whether  the 
plaintiff  was  bound  to  pay  it ;  and  it  ought  to  have  stated  that  the  plaintiff  had  notice 
thereof.     Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer.  It  is  questionable  whether  the  defendants  can 
take  advantage  of  the  provisions  of  the  26th  section  of  the  8  &  9  Vict.  c.  16,  in  a  plea 
of  [334]  set-off;  but  if  they  can,  this  plea  is  bad  for  not  pursuing  the  statutory  form. 
Sections  21  to  28  inclusive  relate  to  the  means  of  enforcing  payment  of  calls.  The 
26th  section  enacts,  that  "in  any  action  or  suit  to  be  brought  by  the  company  against 
any  shareholder  to  recover  any  money  due  for  any  call,  it  shall  not  be  necessar}'  to 
.set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the  company  to  declare  that 
the  defendant  is  the  holder  of  one  share  or  more  in  the  company,  (stating  the  number 
of  shares)  and  is  indebted  to  the  company  in  the  sum  of  money  to  which  the  calls  in 
arrear  shall  amount  in  respect  of  one  call  or  more  upon  one  share  or  more,  (stating  the 
number  and  amount  of  each  of  such  calls)  whereby  an  action  hath  accrued  to  the 
company  by  virtue  of  this  and  the  special  act."  Those  latter  words,  which  are  omitted 
in  this  plea,  were  intended  by  the  legislature  as  symbols  of  a  particular  liability. 
Where  a  company  is  provisionally  registered,  the  liability  of  the  subsciibers  depends 
upon  the  deed  entered  into  between  them  and  the  directors.  After  complete  registra- 
tion, the  proceedings  to  I'ecover  instalments  are  regulated  by  the  7  &  8  Vict,  c.  110, 
s.  55,  which  gives  a  form  of  declaration  for  that  purpose.  The  plea  should,  therefoi'e, 
have  shewn  whether  the  liability  arose  simply  by  virtue  of  the  deed,  or  by  reason  of 
the  7  &  8  Vict.  c.  110,  or  under  the  8  &  9  Vict.  c.  16.  [Parke,  B.  Independently  of 
the  statute,  it  would  be  necessary  to  state  all  the  facts  specially  ;  but  the  statute  having 
given  a  general  form,  the  defendants  ought  to  bring  themselves  within  its  terms.  The 
defendants  may  amend  by  inserting  the  words  "  whereby  an  action  hath  accrued  to 
the  company  by  virtue  of  this  and  the  special  act. "J 

Peacock,  who  appeared  to  support  the  plea,  then  elected  to  make  the  amendment. 

Pollock,  C.  B.,  Aldekson,  B.,  and  Platt,  B.,  concurred. 

Amendment  accordingly. 

[335]  Williams,  Executor  of  Williams,  v.  Griffith.  Jan.  19,  1849. — To  an  action 
by  the  executor  of  an  attorney,  for  his  bill  of  costs,  the  defendant  pleaded  the 
Statute  of  Limitations  and  a  set-otf ;  to  which  latter  plea  the  plaintiff  replied  the 
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Statute  of  Limit<ations.  The  testator  had  transacted  the  law  business  of  the  defen- 
dant, and  i-eoeived  his  tithes  and  rents.  A  letter  written  to  the  testator  by  the 
steward  of  the  defendant,  by  his  desire,  stated  that  the  defendant  wished  to  have 
the  testator's  account,  for  the  purpose  of  settling  it.  Another  letter,  written  in 
Welsh,  stated  that  the  defendant  intended  to  borrow  money  on  his  estates,  and 
that  the  writer  would  come  to  the  testator's  house  for  the  deeds,  and  if  any  account 
required  looking  over,  the  writer  and  testator  might  do  that  at  the  same  time. 
With  reference  to  the  last-mentioned  letter,  the  testator  wrote  to  the  defendant 
as  follows  :— "  I  have  received  a  (Welsh)  letter  from  your  agent,  and,  as  far  as  I 
am  able  to  understand  it,  he  requests  to  have  the  abstract  of  title,  and  my  bill 
against  you  and  account,  as  you  are  about  to  receive  a  sum  of  money  to  pay  off 
the  mortgages  on  your  estates.  I  should  be  glad  to  hear  from  you,  as  I  am  no 
Welsh  scholar  myself,  precisely  what  is  wanted."  In  answer,  the  defendant  wrote 
—"Being  one  of  those  people  who  think  short  accounts  make  long  friends,  I 
directed  my  agent  last  year  to  apply  to  you  for  your  bill,  in  order  that  we  might 
settle  the  tithe  accounts.  What  he  applied  to  you,  in  Welsh,  the  other  day,  was 
for  my  title  deeds."  The  defendant,  for  the  purpose  of  taking  his  set-off  out  of 
the  statute,  put  in  evidence  an  account  furnished  by  the  testator  to  the  defendant, 
in  obedience  to  a  rule  of  Court ;  and  he  also  put  in  evidence  an  affidavit,  made 
and  signed  by  the  testator,  on  the  occasion  of  his  furnishing  such  account.  The 
account  contained  items  to  the  credit  of  the  defendant,  for  tithes  and  rents  received 
by  the  testator  for  the  defendant ;  and  it  also  contained  items  to  the  credit  of  the 
testator,  for  cash  paid  to  the  defendant  and  for  work  done ;  and  the  account 
claimed  a  balance  as  due  to  the  testator.  The  affidavit,  in  like  manner,  claimed 
a  balance  as  due  to  the  testator  on  the  same  account : — Held,  that  the  letters  were 
not  sufficient  to  ta'Ke  the  plaintiff's  claim,  nor  the  account  and  affidavit  sufficient 
to  take  the  defendant's  set  oft',  out  of  the  Statute  of  Limitations. 

[S.  C.  6  D.  &  L.  449  ;  18  L.  J.  Ex.  210.] 

At  the  Chester  Summer  Assizes  in  1844,  it  was  ordered,  by  consent,  that  a  verdict 
should  be  entered  for  the  plaintift'  in  this  action,  subject  to  an  award,  and  that  the 
arbitrator  should  state  a  case  for  the  opinion  of  this  Court,  with  reference  to  the 
Statute  of  Limitations.     The  following  case  was  stated  in  pursuance  of  this  order: — 

This  was  an  action  on  promises  by  the  plaintiff',  as  executor  of  Mr.  Williams,  an 
attorney,  to  recover  the  amount  of  a  bill  of  costs  for  work  done  by  the  testator.  The 
declaration  contained  counts  alleging  promises  to  the  testator,  and  to  the  plaintitl'. 
The  defendant  pleaded  the  Statute  of  Limitations,  and  a  set-oft'  for  money  lent,  money 
paid,  &c. ;  and  the  plaintift'  replied  to  the  latter  plea,  the  Statute  of  Limitations.  The 
question  is,  whether  the  plaintift"s  demand  and  the  defendant's  set-oft' were  either  or 
both  of  them  barred  by  the  said  statute.  Both  the  plaintirt's  demand  (except  a  small 
portion  thereof )  and  the  defendant's  set-oft"  were  so  barred,  unless  the  evidence  adduced 
by  the  parties  respectively,  hereinafter  set  out,  constituted  such  an  acknowledgment 
or  promise  within  the  meaning  of  the  stat.  9  Geo.  4,  c.  14,  as  to  take  such  demand 
and  set-oft',  or  either  of  them,  out  of  the  operation  of  the  Statute  of  Limitations. 

[336]  On  the  18th  of  July,  1839,  the  testator  commenced  an  action  against  the 
defendant  in  respect  of  the  same  demand  which  is  the  subject  of  the  present  action. 
That  action  abated  by  the  death  of  the  testator  on  the  24th  of  July,  1841.  The 
present  action  was  commenced  on  the  26th  of  August,  1841.  The  case  is  submitted 
to  the  Court,  to  be  dealt  with  as  if  the  present  action  had  been  commenced  on  the 
18th  of  July,  1839.  At  that  time,  the  plaintift"s  demand,  except  a  small  portion 
thereof,  and  the  whole  of  the  defendant's  set-oft',  were  barred  by  the  Statute  of 
Limitations,  subject  to  the  opinion  of  the  Court  on  the  question  whether  there  has 
been  any  such  acknowledgment  or  promise  within  the  statute  of  the  9  Geo.  4,  c.  14, 
as  to  take  such  demand  or  set-oft",  or  either  of  them,  out  of  such  Statute  of  Limitations. 

The  testator  transacted  the  law  business  of  the  defendant  from  1824  down  to  nearly 
the  end  of  1S34.  The  testator  also,  throughout  nearly  the  same  period,  received  for 
the  defendant  tithes  of  which  he  was  the  lay  impropriator,  and  also  received  his  rents 
down  to  the  year  1828.  The  plaintiff,  for  the  purpose  of  taking  his  demand  out  of 
the  Statute  of  Limitations,  put  in  evidence  the  several  letters  herein  referred  to  The 
first  letter  was  dated  the  7th  of  April,  1832.  It  was  written  and  signed,  and  addressed 
and  sent  to  the  testator,  by  Samuel  Evans,  the  steward  of  the  defendant,  and  by  desire 
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of  the  defendant.  The  letter  stated  that  the  defendant  wished  to  have  the  testator's 
accouut,  for  the  purpose  of  settling  it.  The  second  letter  was  dated  the  2nd  of  May, 
1834,  and  was  written,  signed,  and  addressed,  and  sent  to  the  testator  by  the  same 
Samuel  Evans,  by  the  defendant's  desire.  This  letter  stated  that  the  defendant 
intended  to  borrow  money  on  the  security  of  one  of  his  estates  called  the  Downing 
Estate,  the  title  deeds  of  which  had  been  left  with  the  testator  on  a  former  occasion 
when  the  estate  was  offered  for  sale  ;  that  the  writer  would  come  to  the  testator's 
house  for  the  deeds  ;  and  added,  that  if  any  accounts  required  looking  over,  the  [337] 
writer  and  the  testator  might  do  that  at  the  same  time.  This  letter  was  in  the  Welsh 
language. 

The  third  letter  was  dated  the  5th  of  May,  1834,  and  was  written,  addressed,  and 
sent  by  the  testator  to  the  defendant,  with  reference  to  the  last-mentioned  letter,  and 
contained  the  following  passage  : — "  I  have  received  a  (Welsh)  letter  from  your  agent 
Samuel  Evans,  and,  as  far  as  I  am  able  to  understand  it,  he  requests  to  have  the 
abstracts  of  title  to  Downing,  and  my  bill  against  you,  and  account ;  as  you  are  about 
to  receive  a  sum  of  money  to  pay  off  the  mortgages  on  your  estates,  being  able  to  get 
money  at  a  lower  rate  of  interest.  I  should  be  glad  to  hear  from  you,  as  I  am  no 
Welsh  scholar  myself,  precisely  what  is  wanted,  that  it  may  be  attended  to." 

The  fourth  letter  was  dated  the  3id  of  June,  1834,  and  was  written,  signed,  and 
addressed,  and  sent  by  the  defendant  to  the  testator,  in  answer  to  the  last-mentioned 
letter,  and  contained  the  following  passage  : — "  On  my  return  home  I  found  your  letter, 
dated  the  5th,  here.  Being  one  of  those  people  who  think  short  accounts  make  long 
friends,  I  directed  Mr.  Samuel  Evans  last  year  to  apply  to  you  for  your  bill,  in  order 
that  we  might  settle  the  tithe  account,  &c.  What  he  applied  to  you,  in  Welsh,  the 
other  day,  was  for  my  title  deeds  of  Downing,  as  I  expect  I  can  borrow  the  money 
1  want  on  my  bond,  with  depositing  the  deed  in  question  as  security." 

The  fifth  letter  was  dated  the  1st  of  September,  1834,  and  was  written,  signed, 
and  addressed,  and  sent  to  the  testator  by  the  said  Samuel  Evans,  at  the  request  of 
the  defendant.  'I  he  letter  contained  the  following  passage  : — "  I  am  requested  by 
Mr.  Davies  Griffith  to  inform  you  he  is  very  anxiou.s  to  have  j-our  bill  against  him  ; 
and  as  I  must  be  at  Carnarvon  on  the  8th  of  this  month,  on  account  of  that  William 
Jones's  suit,  he,  (Mr.  G.),  will  feel  greatly  obliged  to  you  if  that  bill  and  the  tithe 
accounts  shall  be  ready  by  that  day,  that  I  may  take  them  to  him." 

[338]  The  defendant,  for  the  purpose  of  taking  his  set-off  out  of  the  Statute  of 
Limitations,  put  in  evidence  an  account  furnished  by  the  testator  to  the  defendant  in 
November,  1839,  in  obedience  to  a  rule  of  Court,  and  he  also  put  in  evidence  an 
affidavit  made  and  signed  by  the  testator  on  the  occasion  of  his  furnishing  such  account, 
and  with  reference  thereto.  The  said  account  contained  items  to  the  credit  of  the 
defendant,  for  tithes  and  rents  received  by  the  testator  for  the  defendant ;  and  it  also 
contained  items  to  the  credit  of  the  testator  for  cash  paid  to  the  defendant  and  for 
work  done  for  the  defendant ;  and  the  said  account  claimed  a  large  balance  as  due 
from  the  defendant  to  the  testator  ;  and  the  affidavit  in  like  manner  claimed  a  large 
balance  as  due  to  the  testator  on  the  same  account. 

The  questions  for  the  opinion  of  the  Court  are  : — First,  whether  the  letters  above 
mentioned  contained  a  sufficient  promise  or  acknowledgment  within  the  stat.  9  Geo.  4, 
c.  14,  to  take  the  plaintift's  demand  (except  the  portion  thereof  before  referred  to)  out 
of  the  statute  of  Limitations  ;  secondly,  whether  the  account  so  furnished  by  the 
testator  as  aforesaid,  and  the  affidavit  made  by  him,  were  a  sufficient  promise  or 
acknowledgment  to  take  the  defendant's  set-off  out  of  the  statute. 

Welsby,  for  the  plaintiff.  First,  the  letters  of  the  defendant  and  his  agent  contain 
a  sufficient  promise  or  acknowledgment  to  take  the  case  out  of  the  Statute  of  Limita- 
tions. It  is  not  necessary  that  the  promise  or  acknowledgment  should  st.ate  the 
amount  claimed  to  be  due  :  Lechmere  v.  Fletcher  (1  C.  &  M.  623)  ;  but  it  must,  no 
doubt,  be  unconditional,  and  the  document,  taken  altogether,  must  be  of  such  a  nature 
that  a  promise  to  pay  on  request  can  be  inferred.  It  is  conceded  that  the  letter  of 
the  2nd  of  May,  1834,  is  insufficient  ;  the  question,  therefore,  depends  upon  the 
letters  of  [339]  the  7th  April,  1832,  and  3rd  June,  1834.  If  the  latter  had  stopped 
■with  the  words  "  I  directed  Mr.  Samuel  Evans  last  year  to  apply  to  you  for  your  bill," 
that  would  have  been  an  admission  of  the  existence  of  a  claim.  [Parke,  B.  If  the 
language  had  been  "  Last  year  I  applied  to  you  for  your  bill,"  that  might  possibly  be 
considered  as  an  acknowledgment  of  a  bill,  the  just  amount  of  which  the  defendant 
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ought  to  pay.  But  this  letter  does  not  contain  any  present  promise  to  pay,  but  only 
says,  that  on  a  former  occasion  the  defendant  directed  a  certain  person  to  apply  for  a 
bill.]  Inasmuch  as  the  defendant  does  not  disavow  the  bill,  his  letter  is  an  acknow- 
ledgment of  the  then  existence  of  that  debt  for  the  bill  of  which  he  formerly  directed 
Evans  to  apply.  [Alderson,  B.  Suppose  the  defendant  had  written,  "  You  had  a  bill 
against  me  seven  years  ago  :  I  have  had  a  claim  against  you  for  more  then  seven  years  ; 
send  my  bill,  and  I  will  see  how  much  I  owe  you  on  account."]  This  case  is  different ; 
for  the  defendant  does  not  say  in  terms  that  anything  is  due  to  him  on  the  tithe 
account.  In  Gardner  v.  M'Muhon  (3  Q.  B.  561),  the  promise  was  as  much  conditional 
upon  the  future  ascertaining  the  amount  due,  as  in  the  present  case  ;  but  when  the 
condition  is  fultilled,  the  promise  becomes  absolute  :  Tanner  v.  Smart  (6  B.  &  C.  603). 
In  Dodson  v.  Mackey  (8  A.  &  E.  22-5,  n.)  the  defendant  wrote,  "Your  account  is  quite 
correct,  and  0  !  that  I  were  now  going  to  inclose  the  amount  ; "  and  that  was  held  an 
unconditional  acknowledgment  of  the  debt.  In  Dahhs  v.  Humphries  (10  Bing.  446) 
there  appeared  an  absolute  negation  of  any  present  intention  to  pay,  the  words  used 
being  "  1  beg  to  say,  I  cannot  comply  with  your  request.  The  best  way  for  you  would 
be  to  send  me  the  bill  you  hold,  and  draw  another  for  the  balance  of  your  money, 
301.  9s.  6d. ;  "  but  that  was,  [340]  nevertheless,  held  suthcient  to  take  the  case  out  of 
the  statute.  [Alderson,  B.  This  subject  was  considered  in  the  case  of  C'hesli/n  v. 
Dalbi/  (4  Y.  &  C.  2oS).  Suppose  a  person  were  to  write,  "  Send  me  your  bill,  in  order 
that  I  may  set  it  off,  and  see  bow  much  is  due  from  you  to  me,"  would  that  be  within 
the  statute?]  Perhaps  not;  but  upon  a  fair  construction  of  these  letters  they  amount, 
not  to  a  mere  request  to  have  the  bill  in  order  that  the  defendant  may  ascertain  what 
is  due  upon  a  set-off,  but  to  au  admission  that  there  is  some  balance  due. 

Secondly,  the  account  furnished  by  the  plaintiff's  testator,  and  his  affidavit,  do  not 
constitute  a  sufficient  promise  or  acknowledgment  to  take  the  defendant's  set-off  out 
of  the  same  statute.  The  issue  raised  is,  whether  the  subject-matter  of  the  set-off  was, 
at  the  time  of  the  commencement  of  the  suit,  barred  by  the  statute.  Now,  the  action 
was  commenced  on  the  16th  of  July,  1839,  but  the  testator's  account  was  not  furnished 
until  November,  1839.  An  acknowledgment  of  a  debt  prevents  the  operation  of  the 
statute,  because  it  amounts  to  a  new  promise ;  and  therefore  it  is  ineffectual  if  made 
after  action  brought :  Bateraan  v.  Finder  (3  Q.  B.  574).  Besides,  there  is  no  distinct 
admission  by  the  testator  that  a  smaller  sum  is  due  to  the  defendant,  and  the  testator's 
account  either  amounts  to  no  promise  whatever,  or  only  to  a  conditional  promise  to 
allow  the  smaller  debt  to  be  set  off,  when  he  is  paid  the  larger.  Waller  v.  Laaj 
(1  Man.  &  G.  54;  1  Scott  N.  R.  186)  will,  perhaps,  be  relied  upon  by  the  other  side: 
but  that  case  is  distinguishable,  inasmuch  as  there  the  arbitrator  expressly  found  that 
the  plaintiff  gave  credit  to  the  defendant  for  the  money  he  had  received,  and  left  a 
blank  for  the  amount  of  the  defendant's  bill ;  and  the  decision  of  the  Court  appears 
to  have  been  mereh'  with  reference  to  the  question,  [341]  whether  it  was  necessary 
that  any  precise  amount  should  be  specified  in  the  acknowledgment. 

Townsend  for  the  defendant.  The  plaintiff's  claim  is  barred  by  the  statute,  but 
the  defendant's  is  not.  JFaller  v.  Lacy  (1  Man.  &  G.  54;  1  Scott  N.  E.  186)  is  an 
authority  in  point.  First,  there  is  no  letter  signed  by  the  pai'ty  chargeable  containing 
an  unqualified  acknowledgment  of  the  then  existence  of  a  debt  due  to  the  testator. 
Hart  v.  Prendergast  (14  M.  &  W.  741)  is  also  in  favour  of  the  defendant,  [He  was 
then  stopped  by  the  Court  as  to  this  point.]  Secondly,  the  plaintiff's  affidavit  and 
the  account  furnished  by  him  are  an  acknowledgment  of  the  items  of  set-off,  from 
which  the  law  will  imply  a  promise  to  pay  on  request.  JFuller  v.  Lacy  (1  Man.  &  G. 
54;  1  Scott  N.  R.  186)  shews  that  the  plaintiff  has  no  right  to  appropriate  money 
received  foi'  the  defendant  in  satisfaction  of  demands  which  are  barred  by  the  statute. 
The  Court  there  considered  that,  as  there  was  a  distinct  acknowledgment  of  a  debt 
due  to  the  defendant,  it  was  immaterial  that  the  plaintiff'  claimed  a  larger  amount. 
[Alderson,  B.  How  can  a  claim  of  a  debt  be  considered  as  an  acknowledgment  of  a 
debt  by  the  party  chargeable  1  If  one  person  owes  another  501.,  and  the  latter  owes 
the  former  1001.,"and  he  claims  the  balance,  501.,  how  can  he  be  said  to  make  himself 
chargeable  with  a  debt?]  It  is  the  same  as  if  he  had  written,  "  I  have  received  501. 
on  your  account,  and  I  have  paid  1001.  for  you."  A  statement  of  a  mutual  account 
will  take  a  case  out  of  the  Statute  of  Limitations  :  Jshby  v.  Jarms  (11  M.  &  W.  542). 
[Alderson,  B.  JFaller  v.  Laci/  was  rightly  decided.  There  the  plaintiff  in  effect  said, 
"Here  is  my  bill  :  tax  it ;  I  admit  that  against  it  you  have  a  set-off  for  the  171. 
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damages  recovered,  and  the  amount  of  the  tavern  bill."  That  was  an  acknowledgment 
of  a  set-off,  subject  to  the  condition  of  the  amount  being  ascertained  :  when  that  con- 
[342]-dition  was  performed,  the  acknowledgment  became  absolute.]  So  heie,  the 
testator's  affidavit  and  account  amount  to  an  admission  that  he  has  received  money  for 
the  defendant. 

Pollock,  C.  B.  The  Statute  of  Limitations  must  prevail  on  both  sides.  The 
plaintiff  claims  to  take  the  case  out  of  the  statute  by  the  letter  of  the  3rd  of  June, 
1834.  But  that  letter  does  nothing  more  than  correct  a  mistake  which  the  defendant 
says  the  testator  made  in  supposing  that  a  letter  which  he  received,  in  Welsh,  applied 
both  to  the  title  deeds,  and  to  the  demand  in  the  bill.  The  defendant  in  effect  says  : 
"  That  letter  applied  only  to  the  title  deeds  ;  and  because  now  I  have  the  means  of 
obtaining  some  money,  I  wish  the  matter  to  go  on,  but  I  did  not  then  desire  my 
agent  to  write  about  the  bill,  though  it  is  true  last  year  I  did  so."  That  does 
not  adopt  or  reiterate  the  statement  in  the  testator's  letter,  that  his  bill  and 
account  were  applied  for  by  the  defendant's  agent.  With  regard  to  the  account 
and  affidavit,  there  is  nothing  in  them  to  take  the  defendant's  claim  out  of  the 
statute. 

Parke,  B.  I  am  of  the  same  opinion.  The  first  question  is,  whether  the  letter 
of  the  3rd  of  June,  1834,  which  is  the  only  document  in  evidence  signed  by  the 
defendant,  and  consequently  the  only  one  in  respect  of  which  the  question  can  be 
entertained,  takes  the  case  out  of  the  Statute  of  Limitations.  I  think  it  does  not. 
By  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14,  no  acknowledgment  or  promise  is  sufiicient 
for  that  purpose,  unless  made  or  contained  in  some  writing  signed  by  the  party 
chargeable.  There  must  be  either  an  express  promise,  or  an  acknowledgment  of  a 
debt  due,  fiom  which  the  law  would  imply  a  promise.  The  older  cases  were  contra- 
dictory as  to  the  latter  point,  though  ultimately  correct  before  Lord  Tenterden's  Act 
passed  :  but  it  is  now  settled,  that  every  acknowledgment  must  be  of  such  [343]  a 
nature  that  a  promise  may  be  inferred  from  it.  Since  Lord  Tenterden's  Act  it  has 
been  fully  settled  bv  a  series  of  cases,  Lcchrnere  v.  Fletcher  (1  C.  &  M.  623),  Bird  v. 
Gammon  {S  Bing.  N.  C.  883),  Jraller  v.  Lacy  (\  M.  &  G.  54  ;  1  Scott  N.  R.  186), 
Gardner  v.  M'Mahon  (3  Q.  B.  561),  that  it  is  not  necessary  that  the  precise  amount 
should  be  stated  in  the  acknowledgment.  Applying  that  rule  to  the  present  case,  it 
appears  to  me  that  the  letter  of  the  3rd  of  June  is  not  sufficient  to  take  the  plaintiff's 
claim  out  of  the  statute.  If  the  letter  had  been  couched  in  diflerent  terms,  for  instance, 
"  I  desire  you  to  send  my  bill,  in  order  that  I  may  settle  the  account  between  us,"  a 
promise  might  have  been  implied  that  one  debt  should  be  set-off'  against  the  other,  and 
I  should  have  been  disposed  to  say  that  the  meaning  of  the  sentence  was  :  "  Send  my  bill 
in  order  that  1  may  settle  the  account  which  I  have  against  you,  and  which  you  have 
against  me."  But  that  is  not  the  case  here.  This  letter  contains  no  present  applica- 
tion foi'  the  bill,  or  implied  promise  to  pay  it,  but  has  reference  to  a  by-gone  transaction, 
and  is  merely  written  to  correct  a  mistake  made  by  the  testator  as  to  the  meaning  of 
a  letter  sent  on  a  former  occasion  by  the  defendant's  agent.  There  is  nothing  in  the 
letter  from  which  there  can  be  collected  any  promise  to  pay  the  bill  as  fiom  that  time  ; 
therefore,  the  case  is  not  taken  out  of  the  statute.  With  respect  to  the  setoff,  we 
cannot  imply,  from  the  account  furnished  by  the  testator  and  his  affidavit,  any  promise 
to  pay  the  defendant's  claim.  I  concur  in  the  observations  of  my  brother  Alderson  as 
to  ll-'aller  v.  Lacij ;  and,  taking  the  account  and  affidavit  together,  it  is  clear  that  the 
testator  did  not  intend  to  make  any  promise  to  pay  the  defendant,  but  quite  the 
contrary. 

Aldekson',  B.  I  am  of  the  same  opinion.  AVith  respect  [344]  to  the  last  point, 
the  utmost  extent  to  which  Waller  v.  Laci/  can  be  carried  is  this,  that  where  an 
acknowledgment  is  contained  in  a  counter  claim,  when  it  is  shewn  by  evidence  that 
the  counter  claim  is  unfounded,  then  the  acknowledgment  may  become  perfect  as  to 
the  amount  admitted.     That,  however,  is  not  the  case  here. 

Platt,  B.     I  am  of  the  same  opinion  on  both  points. 

Judgment  accordingly. 

Purvis  and  Other.s  v.  Traill,  Esq.  Jan.  19,  1849. — A  society,  instituted  for 
purposes  of  science,  literature,  or  the  fine  arts,  is  not  exempt  from  rates  by  the 
6  &  7  Vict.  c.  36,  unless  their  premises  are  occupied  solely  for  those  purposes  ; 
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therefore,  wheie  such  a  society  let  their  premises  for  other  purposes,  they  were 
held  liable  to  be  rated,  although  the  funds  were  applied  to  the  objects  of  the 
institution. 

[S.  C.  18  L.  J.  M.  C.  57  ;  3  Xew  Sess.  Cas.  459.     Observations  adopted,  Inland 
lievenue  Commissioners  v.  Forrest,  1890,  15  A.  C.  340.] 

Trespass  for  breaking  and  entering  certain  premises  of  the  plaintiffs,  in  the  parish 
of  Gi'eenvrieh  in  the  county  of  Kent,  and  carrying  away  certain  cushions,  &c.,  of  the 
plaintiffs'. 

Plea,  the  general  issue  "by  statute." 

The  parties  agreed  to  state  the  following  special  case  for  the  opinion  of  this 
Court : — 

The  plaintiffs  were  and  are  the  trustees  of  a  society  called  "  The  Greenwich  Society 
for  the  Acquisition  and  Diffusion  of  Useful  Knowledge."  -The  defendant  was,  and 
still  is,  a  justice  of  the  peace  for  the  county  of  Kent,  and  one  of  the  Metropolitan 
Police  magistrates. 

The  question  was  as  to  the  liability  of  the  plaintiffs  to  be  rated  to  the  poor  and 
highway  rates,  under  certain  local  .Acts  of  Parliament,  in  respect  of  the  buildings  and 
premises  of  the  said  society,  or  whether  they  are  exempt  under  the  6  &  7  Vict, 
c.  36,  s.  l.(a)  (The  case  then  set  [345]  out  a  local  act  of  9  Geo.  4,  relating  to  the  poor 
and  highways  of  Greenwich,  authorising  the  making  of  poor  and  highway  rates,  and 
the  recovery  thereof  by  disti'css  and  sale  of  goods.)  Prior  to  the  18th  of  January, 
1844,  a  society  was  instituted  at  Greenwich,  for  the  purposes  of  science  and  literature 
exclusive!}',  (unless  the  Court  shall  come  to  a  contrary  conclusion),  by  the  name  of 
"  The  Greenwich  Society  for  the  Acquisition  and  Diffusion  of  Useful  Knowledge." 
On  the  18th  of  January,  1844,  the  barrister  gave  to  the  society  a  certificate  of  exemp- 
tion from  rates,  pursuant  to  the  6  &  7  Vict.  c.  36,  s.  2.  The  other  provisions  of  the 
Act  had  been  complied  with. 

Among  the  rules  of  the  said  society  were  the  following  :  — 

8.  The  whole  of  the  property  and  effects  belonging  to  the  societj'  shall  be  invested 
in  the  names  of  three  trustees,  who  shall  be  elected  by  the  society  at  a  special  meeting. 

19.  No  dividend,  gift,  division,  or  bonus  in  money,  shall  or  raa,y,  on  any  account, 
be  made  from  the  funds  of  the  society  unto  or  between  any  of  its  members  in  respect 
of  such  membership. 

20.  In  the  event  of  a  dissolution  of  the  society,  the  property  shall  not  be  divided 
amongst  the  members,  nor  appropriated  to  their  private  use,  but  shall  be  given  to 
such  public  association  or  associations  for  the  promotion  of  knowledge  as  may  be  deemed 
by  the  members  at  their  last  meeting  to  be  most  deserving. 

On  the  30th  of  January,  1846,  the  churchwardens,  overseers,  &c.,  of  Greenwich 
made  a  poor  and  highway  rate,  [346]  whereby  the  plaintiffs  were  assessed  in  respect 
of  the  lecture-hall  and  rooms  of  the  society.  The  plaintiffs  having  refused  to  pay  the 
rates,  the  defendant  issued  summonses,  and  eventually  warrants  of  distress  under 
which  the  goods  of  the  society  were  seized. 

The  society  was  instituted  for  the  acquisition  and  diffusion  of  useful  knowledge, 
(unless  the  Court,  from  the  facts  of  this  case,  shall  come  to  a  contrary  conclusion),  and 
was,  and  is,  constituted  and  governed  by  certain  rules  and  bye-laws,  a  printed  copy  of 
which  accompanies  this  case,  and  is  to  be  taken  as  part  thereof.  The  premises 
belonging  to  the  society,  which  were  and  are  vested  in  the  plaintiffs  as  trustees,  and 
in  respect  of  which  they  were  rated  as  aforesaid,  consist  of  a  lecture-hall,  library,  and 
reading-rooms,  which  are  open  to  the  use  of  the  members  of  the  said  society,  and  a 

(a)  Enacts,  "  that,  no  person  or  persons  shall  be  assessed  or  rated,  or  liable  to  be 
assessed  or  rated,  or  liable  to  pay  to  any  county,  borough,  parochial  or  other  local  rates 
or  cesses,  in  respect  of  any  land,  houses,  or  buildings,  or  parts  of  houses  or  buildings, 
belonging  to  any  society  instituted  for  purposes  of  science,  literature,  or  the  fine  arts 
exclusively,  either  as  tenant  or  as  owner,  and  occupied  by  it  for  the  transaction  of  its 
business,  and  for  carrying  into  effect  its  purposes ;  provided  that  such  society  shall  be 
supported  wholly,  or  in  part,  by  annual  voluntary  contributions,  and  shall  not,  and 
by  its  laws  may  not,  make  any  dividend,  gift,  division,  bonus  in  money,  unto  or 
between  any  of"  its  members ;  and  provided  also,  that  such  society  shall  obtain  the 
certificate  oif  the  barrister  at  law,  or  lord  advocate,  as  hereinafter  mentioned." 
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librarian  attends  daily  on  the  premises,  but  no  person  lesides  there ;  and,  subject  as 
hereinafter  mentioned,  the  premises  were  and  are  used  and  occupied  by  the  society 
for  the  transaction  of  its  business,  and  for  carrying  into  effect  its  purposes. 

The  society  was  and  is  supported  in  part  by  annual  voluntary  contributions,  and 
did  not  and  does  not  in  fact  make  any  dividend,  gift,  division,  oi-  bonus  in  money, 
unto  or  between  any  of  its  members. 

Since  the  society  has  possessed  the  lecture-hall,  the  society  has  issued  public  printed 
announcements  in  the  following  terms  : — 

"The  lecture-hall,  capable  of  holding  nearly  1000  persons,  and  several  class-rooms, 
may  be  hired  for  public  meetings,  lectures,  concerts,  &c.  For  terms  apply  to  the 
librarian." 

In  consequence  of  this,  and  in  conformity  therewith,  the  lecture-hall  of  the  society, 
being  a  part  of  the  said  premises  of  the  said  society,  and  occupied  by  it  as  aforesaid, 
has  on  several  occasions,  as  well  before  as  since  the  making  of  [347]  the  rates  in  question, 
been  used  by  and  let  to  other  persons  unconnected  with  the  society,  for  other  purposes, 
but  with  the  consent  of  the  society  and  the  said  trustees  ;  and  the  said  lecture-hall 
had  been  used  by  and  let  to  such  other  persons  as  often  as  application  has  been  made 
for  its  hire,  when  the  trustees  thought  iit  so  to  let  and  allow  the  use  of  the  same,  and 
has  been  always  to  be  let,  according  to  the  terms  of  the  said  announcement,  to  such 
persons  as  the  said  trustees  thought  fit ;  and,  amongst  other  things,  it  has  been  so  let 
and  used  for  meetings  relating  to  the  payment  of  the  church  rates,  the  corn  laws,  the 
navigation  of  the  river  Thames,  a  meeting  to  adopt  a  petition  for  the  return  of  Frost, 
Williams,  and  Jones,  which  was  held  on  the  18th  of  Februaiy.  1846,  and  one  to 
petition  for  the  People's  Charter,  which  was  held  on  the  18th  of  November,  1846,  and 
for  exhibitions  of  various  kinds  ;  as,  for  instance,  of  a  celebrated  dwarf,  certain  North 
American  Indians  and  conjurors  ;  and  other  parts  of  the  same  premises  of  the  society 
have  been  also  let  and  used  for  sales  by  auction,  and  meetings  of  tradesmen's  protec- 
tion and  buildings  societies  ;  and  on  the  occasion  of  such  lettings  as  aforesaid,  the  use 
of  the  said  lecture-hall,  or  other  parts  of  the  .said  premises  of  the  society,  has  been 
agreed  to  be  given  for  the  purpose  for  which  the  respective  lettings  took  place,  some- 
times for  a  few  hours  only,  sometimes  for  two  or  three  hours  in  the  morning,  and  for 
a  similar  period  in  the  afternoon  ;  and  for  a  similar  period  in  the  morning,  and  again 
in  the  afternoon  and  the  evening  of  one  day,  or  two,  or  three  successive  days  :  and 
one  of  the  rooms  of  the  said  premises,  not  being  the  lecture-hall,  has  been  let  for  a 
sale  by  auction  of  pictures,  when  such  room  was  let  for  the  daytime  only  of  successive 
days,  and  was  used  on  the  evenings  of  such  days  bj'  the  society  for  its  own  purposes. 
On  the  occasions  of  such  lettings  as  aforesaid,  sums  of  money  have  been  paid  in  gross 
to  the  trustees  on  behalf  of  the  said  society,  by  the  parties  requiring  such  temporary 
use  of  such  part  of  the  premises  [348]  of  the  said  society,  which  sums  were  received 
by  the  said  trustees  on  behalf  of  the  society,  and  applied  by  them  to  the  purposes  of 
the  said  society,  in  common  with  their  other  funds.  The  receipts  of  the  said  society, 
by  such  letting  of  the  lecture-hall  and  the  parts  of  their  said  premises,  have  been 
found  to  amount  to  one  fourth  of  the  whole  income  of  the  said  society,  as  appears  by 
the  printed  statement  of  their  accounts.  On  many  of  the  occasions  on  which  the  said 
lecture-hall  has  been  so  let  and  used  by  persons  other  than  the  said  society,  before  and 
since  the  making  of  the  said  rates,  sums  of  money  have  been  received  and  taken  at 
the  doors  by  and  for  such  persons,  and  applied  by  them  partly  in  payment  of  the  use 
of  the  said  hall,  and  partly  for  their  own  use  ;  and,  on  some  occasions,  the  members 
of  the  said  society  have  in  fact  been  admitted  on  payment  of  half  the  price  of  admission 
paid  by  other  visitors,  but  without  any  agreement  having  been  made  to  that  eft'ect  or 
for  that  purpose. 

It  is  contended,  on  the  part  of  the  defendant  and  the  parish  of  Greenwich,  that, 
by  reason  of  the  aforesaid  use  of  the  said  premises,  the  said  society  and  the  plaintifTs 
are  not  entitled  to  the  exemption  provided  by  the  stat.  6  &  7  Vict!  c.  36.  The  Court 
is  to  be  at  liberty  to  draw  any  conclusion  from  these  facts  which  a  jury  might. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiffs  were  or  were 
not  entitled  to  the  exemption  provided  by  stat.  6  &  7  Vict.  c.  36.  If  the  Court  shall 
be  of  opinion  that  the  plaintiffs  were  entitled  to  such  exemption,  judgment  is  to  be 
entered  for  them,  with  201.  damages  and  costs  ;  otherwise  for  the  defendant. 

Bovill,  for  the  plaintiffs.  The  6  &  7  Vict.  c.  36,  s.  1,  exempts  from  liability  to 
rates  the  buildings  of  any  society  instituted  for  the  purpose  of  science,  literature,  or 
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the  fine  arts  exclusively  ;  and  it  makes  no  difference  that  the  premises  are  not  occupied 
for  those  purposes  exclusively.  [349]  [Pollock,  C.  B.  If  instituted  for  literary 
purposes  only,  it  becomes  a  new  institution  when  used  for  other  purposes.]  The 
building  is  occupied  for  the  purposes  of  the  society,  who  make  no  profit,  since  the 
money  received  for  the  hire  of  the  rooms  is  applied  in  promoting  the  objects  of  the 
society.  Beg.  v.  Shee  (4  Q.  B.  2),  which  was  decided  before  the  passing  of  the  present 
act  of  Parliament,  proceeded  on  the  ground  of  there  being  no  beneficial  occupation. 
In  that  case  the  Royal  Academy  received  large  sums  annually  for  the  admission  of 
visitors  to  their  exhibition,  but  as  the  whole  was  applied  to  the  purposes  of  the  society, 
it  was  held  not  liable  to  be  rated.  [Parke,  B.  Suppose  the  society  converted  two- 
thirds  of  their  premises  into  butchers'  and  bakers'  shops,  would  they  not  be  liable  to 
be  rated,  notwithstanding  they  expended  the  profits  in  the  purchase  of  globes  and 
astronomical  instruments?  The  section  must  mean  occupied  exclusively  for  the 
purposes  of  the  society.  Here  the  society  occupy  partly  for  one  purpose,  and  partly 
for  another.] 

Crowder  appeared  to  argue  for  the  defendant,  but  was  not  called  upon. 

Pollock,  C.  B.  The  defendant  is  entitled  to  judgment.  The  institutions  of  a 
country  mean  the  laws  by  which  it  is  regulated  at  the  time  we  are  speaking.  If  a 
society  is  instituted  for  literary  purposes,  it  becomes  a  new  institution  when  used  for 
other  and  different  purposes. 

Parke,  B.  I  agree  that  the  defendant  is  entitled  to  our  judgment.  The  term 
"institution"  does  not  mean  merely  the  original  institution  on  the  first  establishment 
of  a  society,  since  that  may  be  altered,  as  many  institutions  [350]  have  been,  but  the 
purposes  to  which  it  is  applied  at  the  present  time.  By  the  original  constitution  of 
this  society  the  lecture-rooms  were  to  be  used  for  lectures  only,  and  not  in  the  discussion 
of  party  or  political  purposes.  That  has  been  changed  by  somebody  ;  and  if  the 
alteration  was  made  by  competent  authority,  it  is  clear  that  the  society  would  have 
ceased  to  be  instituted  for  its  original  purposes.  The  case  does  not  find  how  the 
alteration  took  place,  and  we  are  not  at  liberty  to  draw  any  inference  that  it  was  done 
by  competent  authority.  Then  the  meaning  of  the  statute  is  not  merely  that  the 
society  should  be  instituted  for  the  purposes  mentioned  in  it,  but  that  it  should 
occupy  its  rooms  solely  for  those  purposes.  It  is  true  that  the  statute  does  not  use 
the  word  "  solely  "  ;  but  it  never  could  have  been  the  intention  of  the  legislature  to 
allow  a  society  who  let  its  rooms  for  other  purposes  than  those  mentioned  in  the  act, 
to  be  exempt  from  rates,  because  there  was  no  beneficial  occupation,  inasmuch  as  the 
funds  were  applied  to  the  purposes  of  the  society.  Upon  the  true  construction  of  this 
statute,  there  can  be  no  exemption,  if  the  society  occupy  for  a  purpose  foreign  to  its 
original  institution. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant. 

[351]  Tasker,  Clerk,  v.  Bluxman  and  Others.  Jan.  22,  1849.— A  lessee  of  tithes 
is  liable,  on  his  covenant,  to  pay  rent,  notwithstanding  the  tithes  have  been  com- 
muted for  a  rent-charge,  his  remedy  being  by  surrender  of  his  lease,  under  the 
8Sth  section  of  the  Tithe  Commutation  Act,  6  &  7  Will  4,  e.  71. 

[S.  C.  18  L.  J.  Ex.  153.] 

Covenant.  The  declaration  stated,  that  the  plaintiff  was  vicar  of  the  parish  of 
Soham,  in  the  county  of  Cambridge,  and  entitled  to  the  great  and  small  tithes  thereof; 
that,  by  indenture  dated  the  2nd  of  May,  1845,  made  between  the  plaintift'of  the  one 
part,  and  the  defendant  and  others,  occupiers  of  the  land  in  Soh.im,  of  the  other  part, 
the  plaintiff  granted  and  demised  to  the  defendant  and  others  all  the  tithes  and  dues 
within  the  said  parish,  which  might  be  payable  to  the  plaintiff  as  vicar,  to  hold  the 
same  from  the  11th  of  October,  18"44,  for  one  year,  yielding  and  paying  to  the  plaintiff 
the  sum  of  16531.,  by  two  instalments,  namelv,  three-fourths  on  the  5th  of  January, 
1846,  and  the  remainder  on  the  1st  of  May,  1816.  The  declaration  then  stated  a 
covenant  by  the  defendant  and  the  others  to  pay  those  sums  on  the  said  days,  and 
averred  that  they  entered  into  possession  of  and  received  and  took  to  their  own  use 
the  said  tithes,  for  the  said  term.  Breach,  non-payment  of  741.  4s.,  the  residue  of  the 
second  instalment. 
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The  defendants  pleaded,  in  substance,  that,  after  the  passing  of  the  6  &  7  Will.  4, 
c.  71,  J.  D.  and  others,  landholders,  &c.,  on  the  30th  of  December,  183fi,  called  a 
parochial  meeting,  for  the  purpose  of  making  an  agreement  for  the  general  commutation 
of  tithes  within  the  said  parish  (sect.  17).  That,  on  the  17th  of  February,  1837,  a 
meeting  was  held,  and  adjourned  to  the  15th  of  March,  the  persons  then  present  not 
having  sutlicient  interest  in  the  premises  to  make  a  binding  agreement ;  but  they  made 
a  provisional  agreement  for  the  commutation  of  the  tithes  of  the  parish  for  a  rent  charge 
of  165-11.  10s.,  paj^able  to  the  plaintiff  (sect.  18).  That,  before  the  execution  of  the 
said  indenture,  the  agreement  was  sent  to  the  commissioners,  and  also  transmitted  to 
the  bishop  of  the  diocese  (sect.  28).  [352]  That  the  commissioners,  after  inquiry,  were 
satisfied  that  the  agreement  ought  to  he  confirmed,  and  on  the  I'lth  of  June  confirmed 
it  (sect.  27).  That  the  pei'iod  for  the  commencement  of  the  rent-charge  in  the  agree- 
ment not  being  fixed,  after  the  3  &  4  Vict.  c.  15,  and  after  the  making  of  the  indenture, 
the  commissioners  intended,  by  supplemental  award,  to  fix  it,  and  gave  notice  thereof. 
That,  on  the  16th  of  August,  1845,  the  assistant  commissioner  made  a  supplemental 
award,  that  the  paj'ment  should  commence  from  the  1st  of  October  next  preceding  the 
confirmation  of  the  apportionment  (3  &  4  Vict.  c.  15,  s.  1).  That,  on  the  23rd  of 
August,  the  assistant  commissioner  sent  his  award  to  the  commissioners,  who  after- 
wards confirmed  it.  That,  after  the  confirmation,  a  parochial  meeting  was  held,  and 
A.  J.  appointed  valuer  (6  &  7  Will.  4,  c.  71,  s.  32) ;  and  afterwards  the  valuer  appor- 
tioned the  sums  in  the  agreement  mentioned  to  be  paid  by  way  of  rent-charge  instead 
of  tithes,  and  the  expenses  of  the  apportionment,  amongst  the  several  lands  in  the 
parish  (sect.  33),  and  made  a  draft  apportionment,  which  he  sent  to  the  commissioners. 
That  the  commissioners  gave  notice  of  it,  and  afterwards  the  assistant  commissioner 
heard  objections  ;  and  on  the  13th  of  September,  1845,  the  commissioners  confirmed 
the  apportionment  (sect.  63).  That  the  lands  from  whence  the  tithes  demised  arose 
are  the  same  as  those  on  which  the  rent-charge  of  16541.  10s.  was  apportioned  by 
virtue  of  the  supplemental  award,  &c.  ;  and  that,  by  force  and  virtue  of  the  award,  and 
of  other  the  premises,  and  the  said  statutes,  the  payment  of  the  rent-charge  was  to 
commence  from  the  1st  of  October,  1844,  which  was  previously  to  the  commencement 
of  the  teim  of  one  year  mentioned  in  the  indenture  of  demise;  by  reason  whereof  the 
lands  from  which  the  tithes  were  to  arise  became  and  were  absolutely  discharged  from 
all  tithes  during  the  said  year,  whereby  the  defendant  and  the  said  other  persons,  before 
the  commencement  of  the  [353]  suit,  lost  and  were  deprived  of  all  right  and  title  to 
the  said  tithes  intended  to  be  demised,  and  of  all  remedy  and  means  of  recovering  the 
same. 

Demurrer,  and  joinder  therein.  The  plaintiff's  point  for  argument  was,  that  the 
plea  did  not  shew  an  actual  eviction  or  a  total  failure  of  consideration.  That  the 
statute  6  &  7  Will.  4,  c.  71,  and  subsequent  statutes,  did  not,  under  the  circumstances 
stated  in  the  plea,  avoid  the  lease,  or  enable  the  lessees  to  recover  back  that  part  of 
the  rent  which  had  been  paid  to  the  plaintiff;  and  that  the  balance  of  741.  4s.  stood 
on  the  same  footing. 

Cowling  argued  in  support  of  the  demurrer  (Jan.  1 7).  The  plea  is  bad  in  substance. 
First,  the  Tithe  Commutation  Act  does  not  affect  conveyances  or  leases  of  tithe,  but 
mei'ely  substitutes  a  rent-charge,  with  the  same  incidents  in  every  respect.  This  rent- 
chai'ge  is  more  than  an  equivalent  for  the  rent  reserved  by  the  deed.  The  case, 
therefore,  is  the  same  as  if  the  rent-charge  had  been  demised,  and  the  defendant  had 
covenanted  to  pay  the  present  rent  for  it.  The  rent-charge  is  in  the  nature  of  a  modus 
or  mode  of  paying  tithe.  By  the  67th  section  of  the  6  &  7  Will.  4,  c.  71,  provision 
is  made  for  the  lands  of  a  parish  being  dischai'ged  from  tithe,  and  a  rent-charge  payable 
in  lieu  thereof.  But  it  is  evident  that  the  legislature  did  not  consider  that  existing 
leases  were  destroyed  by  the  substitution  of  the  rent-charge,  for  by  the  88th  section 
power  is  given  to  lessees  to  surrender  their  leases.(«)     That  section  applies  to  all 

(«)  Sect.  88  enacts,  "that  it  shall  be  lawful  for  the  lessee  being  in  occupation  of 
any  tithes  commuted  under  this  act,  by  an  instrument  in  writing  under  his  hand  and 
seal,  to  be  made  in  such  form  as  the  commissioners  shall  direct,  and  confirmed  under 
their  seal,  to  surrender  and  make  void  the  lease  by  which  the  said  tithes  are  held  or 
enjoyed  by  such  lessee  at  the  time  of  commutation,  as  far  as  the  same  may  relate  to 
the  said  tithes ;  and  it  shall  be  lawful  for  the  commissioners,  by  the  same  instrument, 
to  direct  what  compensation  (if  any)  shall  be  given  by  the  immediate  lessor  of  any 
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leases  in  [354]  existence  at  the  time  of  the  commutation,  whenever  made,  and  assumes 
that  they  are  not  avoided  by  the  commutation.  Other  sections  shew  that  the  inten- 
tion of  the  legislature  was  to  place  the  rent-charge  in  the  same  position  as  tithe. 
By  the  69th  section,  the  rent-charge  is  subjected  to  the  same  rates  and  charges  as 
tithes;  and  by  the  71st  section  it  is  subjected  to  the  same  incumbrances  and 
incidents. 

Secondly,  even  if  the  statute  abolished  tithes  without  such  substitution,  still  th.e 
supplemental  award,  having  been  made  after  the  execution  of  the  lease,  would  not 
afif'ect  the  liability  of  the  defendant  under  it,  though  leferring  to  a  prior  time.  It 
cannot  be  said  that  there  was-a  total  failure  of  consideration,  for  the  tithes  were 
payable  in  kind  from  the  time  of  the  demise  up  to  the  end  of  the  September  following. 
Therefore  the  defence,  if  any,  must  rest  on  the  ground  of  eviction.  But  there  could 
be  no  eviction,  for  the  lease  was  executed  by  both  parties,  so  that  the  relation  of 
lessor  and  lessee  was  created,  and  the  interest  in  the  term  passed,  though  the  subject- 
matter  of  the  term  was  subsequently  destroj'ed.  That,  however,  is  no  eviction.  An 
eviction  is  where  the  subject-matter  of  the  demise  continues  to  exist,  but  is  wrested 
from  the  lessee  by  a  person  having  title  paramount,  or  by  the  lessor  himself.  Besides, 
eviction  is  no  defence  where  the  right  to  evict  accrues  after  the  execution  of  the  lease. 
If  tithes  are  extinguished  after  a  demise,  the  lessee  must  stand  the  loss.  A  lessee  is 
liable  [355]  to  pay  rent,  notwithstanding  the  subject-matter  of  the  lease  is  destroyed  : 
Faradiiie  v.  Jane  (Style,  47).  The  doctrine  of  eviction  was  imported  from  the  Roman 
law,  and  was  originally  confined  to  cases  of  recovery  by  action,  which  assumes  the 
existence  of  the  thing  recovered:  Pandects,  by  Pothier,  lib.  "21,  tit.  2,  art.  1,  X. 
(vol.  2,  p.  30-1);  Jonlan  v.  Ttvells  (Ca.  temp.  Hard.  171).  Eviction  did  not  apply, 
where  the  cause  of  loss  arose  subsequent  to  the  demise  :  Pandects,  by  Pothier,  lib.  21, 
tit.  2,  art.  2,  s.  2,  XXI.  (vol.  2,  p.  307).  The  legislature  appear  to  have  assumed  that 
leases  were  not  vacated  by  the  alteration  in  the  law  ;  for  in  certain  cases  they  have 
made  provision  for  it:  4  Geo.  4,  e.  16,  s.  2 ;  5  &  6  Will.  4,  c.  18,  s.  3.  Harris  v. 
Morns  (10  M.  &  W.  260)  is  also  an  authority  to  shew  that  this  demise  is  not  void. 

Thirdly,  even  supposing  the  tithes  were  abolished  from  the  1st  of  October,  1844, 
this  indenture  having  been  executed  by  both  parties,  the  defendant  is  estopped  from 
saying  that  he  has  not  the  interest  conveyed  (1  Wms.  Saund.  325  a.,  n.  (4)).  The 
plea  of  nil  habuit  in  tenementis  would  not  apply,  because  that  plea  assumes  the 
existence  of  the  subject  supposed  to  be  demised,  but  denies  tlie  title  of  the  lessor. 
In  IVaimm-iqht  v.  liamsden  (5  M.  &  W.  602),  where  a  tenant  gave  up  possession  of  his 
premises  to  a  railway  company,  without  requiring  the  compensation  to  which  he  was 
entitled,  it  was  held'  that  he  was  liable  to  his  landlord  for  the  subsequent  rent. 

Couch,  contra.  First,  the  lease  is  void.  The  67th  sect,  of  the  6  &  7  Will.  4,  c.  71, 
enacts,  that  at  a  certain  period  after  the  confirmation  of  the  apportionment,  the  land 
shall  be  absolutely  discharged  from  the  payment  of  tithes,  and  instead  thereof  a  rent- 
charge  shall  be  payable  to  the  person  mentioned  in  the  apportionment.  By  the  12th 
section  the  words  "land  owner"  or  "tithe  owner"  mean  "every  person  who  shall 
[356]  be  in  the  actual  possession  or  receipt  of  the  rents  and  profits  of  any  lands  or 
tithes,"  except  (among  others)  any  tenant  for  years  holding  under  a  lease  for  ^  terai 
which  shall  not  have  exceeded  fourteen  years.  Consequently,  the  lessor  would  be 
the  person  mentioned  in  the  apportionment,  and  the  defendant  would  have  no  title 
to  any  part  of  the  rent-charge.  If  the  rent-charge  was  intended  to  be  a  mere  sub- 
stitution for,  or  mode  of,  paying  tithes,  the  same  incidents  would  attach,  and  the 
provisions  in  the  6  &  7  Will.  4,  a  71,  that  it  should  be  subject  to  the  same  rates  anct 
incumbrances,  would  have  been  unnecessary.  The  3  &  4  Vict.  c.  15,  s.  1,  empowers 
the  commissioners  to  declare  lands  discharged  from  tithe  in  certani  cases  after  conHr- 


lessee  at  rack  rent  so  surrendering  any  lease  of  any  such  tithes  to  such  lessee,  and 
what  allowance  (if  anv)  shall  be  made  by  any  lessee  to  his  immediate  lessor  ot  any 
such  surrendered  lease,  in  consideration  of  the  non-fultilment  of  any  conditions  con- 
tained in  such  lease,  and  what  deduction  (if  any)  shall  be  made  from  the  re.it  thence- 
forth payable  by  any  lessee  to  his  immediate  lessor,  in  respect  of  other  hereditaments 
which  may  have  been  included  with  the  said  tithes  in  any  such  lease  :  provuied  '^'"aj'f. 
that  any  intermediate  lessor  to  whom  any  such  lease  shall  have  been  surrendered, 
shall,  as  regards  his  immediate  lessor,  be  taken  to  be  the  lessee  in  occupation  of  the 
tithes  included  in  the  said  lease. 
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matioii  of  the  award  ;  and  the  2nd  section  expressly  provides,  that  nothing  in  that 
act  shall  extend  to  annul  or  make  void  leases  of  tithes  granted  before  the  25th  of 
March,  and  which  shall  end  on  the  1st  of  January  then  next;  and  parties  to  whom 
it  might  be  an  advantage  to  get  a  rent-charge  in  lieu  of  tithe,  are  restrained  from 
doing  so  until  after  the  expiration  of  their  leases.  The  8Sth  section  of  the  6  &  7 
Will.  4,  c.  71,  applies  to  a  party  in  possession  under  a  lease,  not  of  tithe  merely,  but 
of  both  tithe  and  land,  and  the  effect  of  the  commutation  is  to  destroy  the  lessee's 
interest  in  respect  of  the  tithe,  while  that  as  to  the  land  remains.  [Parke,  B.  Does 
not  that  section  provide  a  remedy  ?  It  enables  the  lessee  to  surrender  his  lease,  and 
the  commissioners  are  to  say  what  compensation  is -to  be  made  for  the  surrender. 
Alderson,  B.  The  statutes,  taken  altogether,  are  consistent  with  justice.  Under  the 
3  &  4  Vict.  c.  15,  s.  1,  the  commissioners  are  authoiised,  upon  the  application  in 
writing  of  any  land-owner  or  occupier,  to  declare  the  lands  discharged  from  tithes, 
and  instead  thei'eof  the  rent-charge  fixed  by  the  agreement  is  to  be  paid  to  the  person 
entitled  to  the  same.  Therefore,  if  there  be  a  lease  prima  facie,  the  rent-charge  is  to 
be  paid  to  the  lessee,  because  he  is  the  person  entitled  to  the  tithes.  It  is  true,  that, 
under  [357]  the  6  &  7  Will.  4,  c.  71,  a  lessee  for  a  term  not  exceeding  fourteen  years 
would  have  no  title  to  the  rent-charge,  because  the  legislature  considered  that  he  has 
not  a  sufficient  paramount  interest  in  the  tithe  to  warrant  the  insertion  of  his  name 
in  the  apportionment.  But  inasmuch  as  injustice  might  be  done  by  the  land-owners 
settling  behind  his  back  the  amount  to  be  received  by  him,  the  88th  section  enables 
him  to  surrender  his  lease,  and  the  commissioners  are  to  direct  what  compensation 
shall  be  made  to  him.]  .Secondly,  the  facts  disclosed  by  the  plea  are  equivalent  to 
an  eviction.  The  judgment  of  Buller,  J.,  in  Hayne  v.  Malthy  (3  T.  R.  438),  shews 
that  the  doctrine  of  eviction  is  not  confined  strictly  to  the  case  of  landlord  and  tenant, 
but  also  applies  where  there  is  a  covenant  for  the  use  of  a  particular  thing,  which 
the  covenantee  is  prevented  from  enjoying  by  the  act  of  the  covenantor.  Here  there 
could  have  been  no  commutation,  if  the  plaintiflP  had  not  been  a  party  to  it. 
[Alderson,  B.  The  plaintifl'  had  no  power  absolutely  to  stop  the  commutation,  but 
only  for  a  time.]  Then  the  case  resembles  an  eviction  by  act  of  law,  which  would 
discharge  the  covenant.  Harris  v.  Morrice  (10  M.  &  W.  260)  was  decided  on  the 
ground,  that  the  demise  was,  in  fact,  of  such  tolls  as  might  from  time  to  time  be  pay- 
able. [Parke,  B.  All  that  is  demised  here  is  the  tithes  payable  bv  law  ;  then  the 
legislature  interferes,  and  says  that  under  certain  cii'cumstances  no  more  tithes  shall  be 
payable.  According  to  the  terms  of  the  covenant,  the  defendant  has  bound  himself 
absolutely  to  pay,  but  the  legislature  has  guarded  against  injustice  by  giving  him  an 
option,  under  the  S8th  section,  of  surrendering  his  lease,  and  thereby  releasing  himself 
from  any  future  responsibility  ;  and  the  commissioners  are  enabled  to  do  complete 
justice,  by  saying  what  compensation  he  ought  to  have.  The  case  of  IVainimght  v. 
Bamsden  (5  M.  &  W.  602)  is  precisely  in  point.] 

[358]  Per  Curiam.  We  will  consider  the  question,  and  determine  whether  it  will 
be  necessary  to  hear  Mr.  Cowling  in  reply. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  the  case  of  Tusker  v.  Bullman,  we  think  it  unneees- 
.sary  to  call  upon  Mr.  Cowling  to  reply.  On  referring  to  the  provisions  of  the  acts 
of  Parliament,  we  find  that,  although  the  tithes  are  no  longer  payable  in  kind,  some 
doubt  may  be  entertained  whether  they  are  extinguished  or  not,  but,  at  all  events, 
something  is  substituted  in  lieu  of  them.  Some  persons  might  consider  that  as  only 
a  different  mode  of  rendering  tithes,  others  might  say  that  the  tithes  are  extinguished, 
and  something  totally  different  substituted.  It  is  not  necessary  to  enter  into  those 
niceties.  It  is  clear  that,  if  the  tithes  are  extinguished,  there  is  something  substituted 
for  them  ;  and,  under  the  88th  section  of  the  6  &  7  Will.  4,  c.  71,  the  lessor  has  the 
power  of  getting  rid  of  his  lease.  It  seems  to  us,  therefore,  that  it  was  not  the 
intention  of  the  legislature  to  put  an  end  to  such  leases,  but  to  give  to  the  lessees 
the  option  of  surrendering  them.  If  the  legislature  had  absolutely  extinguished 
tithes,  there  might  have  been  strong  ground  for  contending,  that,  in  the  case  of  leases, 
that  was  equivalent  to  an  eviction,  for  the  subject-matter  of  the  demise  being  gone, 
the  rent  reserved  would  be  no  longer  payable.  That  is  not  the  case.  It  seems 
to  us,  thei-efore,  that  the  covenant  of  the  lease  remains,  and  that  the  plaintiff  is 
entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 
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[359]  Dawson  v.  Wrench  and  Others.  Jan.  26,  1849.— A  declaration  stated, 
that  the  plaintiff  made  a  policy  of  insurance  with  an  assurance  Company,  upon 
the  goods,  body,  tackle,  apparel,  &c.,  of  a  ship  valued  at  50001. ;  that  the  ship  and 
freight  were  warranted  free  from  average  under  .31.  per  cent,  unless  general,  or 
the  ship  were  stranded  ;  that  the  capital  stock  and  funds  of  the  Company  should 
alone  be  liable  to  make  good  all  claims  and  demands  under  that  policy  ;  and  that 
no  proprietor  of  the  Company  should  be  charged,  by  reason  of  that  policy,  beyond 
the  amount  of  his  share  in  the  stock  of  the  Company ;  that  the  Company  became 
insurers  to  the  plaintiff  for  1.5001.,  and  the  policy  was  signed  by  the  defendants, 
as  directors  of  the  Companj' ;  and,  in  consideration  of  the  payment  of  the  premium 
at  their  request,  the  defendants  undertook  that  the  Company  should  perform  all 
things  contained  in  the  policy  to  be  performed  by  them.  The  declaration  then 
alleged,  that  the  ship  ran  aground  ;  that  it  was  necessary  for  her  safety  to  let  go 
the  larboard  bower  anchor  and  kedge  anchor,  and  to  cut  away  the  cables  from 
the  anchors  ;  that  the  anchors  and  cables  were  left  in  the  sea,  and  lost  to  the 
plaintiff:  that  afterwards  the  ship  was  further  strained,  damaged,  and  broken, 
whereby  the  plaintiff  sustained  a  general  average  loss.  Second  breach,  that,  the 
ship  being  strained  and  damaged,  the  plaintiff  sustained  an  average  loss  on  the 
ship,  her  masts,  ropes,  and  cables,  to  a  larger  amount  than  31.  per  cent,  on  all 
the  monies  insured  thereon,  to  wit,  to  the  amount  of  501.  b\'  the  hundred  for 
each  and  every  hundred  insured  thereon,  whereby  the  Company  became  liable 
to  pay  to  the  plaintiff'  a  certain  sum  of  money,  to  wit,  2001.,  being  their  pro- 
portion of  the  average  loss  in  respect  of  the  said  sum  of  15001.  ;  and  that,  though 
the  funds  of  the  Company  were  sufficient,  the  defendants  had  not  paid  the  said 
losses.  The  defendants  pleaded,  that  the  anchors  and  cables  were  not  left  in  the 
sea  and  lost ;  also,  that  the  plaintiff  had  not  suffered  an  average  loss  on  the  said 
ship  or  vessel,  her  masts,  ropes,  and  cables,  to  the  amount  of  31.  per  cent,  on  all 
the  monies  insured  thereon.  On  special  demurrer  to  the  pleas : — Held,  first, 
that  the  pleas  were  bad,  the  traverses  being  too  large. — Secondly,  that  the  defen- 
dants were  personally  responsible,  it  being  averred  that  the  funds  were  sufficient, 
and  that  it  was  not  necessary  to  allege  notice  to  them  of  the  loss. — Thirdly,  that 
the  stipulation,  that  the  ship  and  freight  should  be  free  from  average  under  31. 
per  cent.,  was  not  a  proviso  which  required  to  be  pleaded  ;  and  that  the  second 
l3reach  was  bad,  as  it  did  not  distinctly  aver  that  the  loss  was  more  than  31.  per 
cent,  on  the  value  of  the  ship.— Lastly,  that  the  defendants  were  entitled  to 
judgment  on  the  second  breach,  notwithstanding  the  plea  was  bad. 

[S.  C.  6  D.  &  L.  474 ;  18  L.  J.  Ex.  229.  Applied,  Churchward  v.  Reg.,  1865,  L.  R. 
1  Q.  B.  209.  Discussed,  South  Eastern  Railway  v.  Railway  Commissioners,  1881, 
6  Q.  B.  D.  606.] 

Assumpsit  on  a  policy  of  insurance.  The  declaration  stated,  that  the  plaintiff 
made  a  policv  of  insurance  with  the  General  Maritime  Assurance  Company  upon  the 
goods,  body," tackle,  apparel,  &c.,  of  the  ship  "  Cumberland,"  the  said  ship  being  valued 
at  50001.  ;  that  the  ship  and  freight  were  warranted  free  from  average  under  31.  per 
cent.,  unless  general,  or  the  ship  were  stranded  ;  that  the  policy  also  provided  that 
the  capital  stock  and  funds  of  the  Company  should  alone  be  liable  to  make  good  all 
claims  and  demands  under  that  policv,  and  that  no  proprietor  of  the  Company,  his 
heirs,  &c.,  should  be  subject  to  anv  demands,  nor  be  in  anywise  charged,  by  reason  of 
that  policy,  beyond  the  amount  of  his  share  in  the  stock  of  the  Company,  it  being 
one  of  the  original  and  fundamental  principles  of  the  Company,  that  the  responsibility 
of  the  individual  proprietois  should  in  all  cases  be  limited  to  their  shares  in  the  capital 
stock  ;  in  witness  whereof,  and  that  the  Company  were  content  with  that  assurance 
for  the  sum  [360]  of  15001.,  the  defendants  thereunto  set  their  hands.  Averments, 
that  the  Company  became  insurers  to  the  plaintiff  for  the  sum  of  loOOl.  ;  that  the 
policv  was  signed  by  the  three  defendants,  as  directors  of  the  Company,  and  that,  in 
consideration  of  the  payment  of  the  premium  at  their  request,  and  of  the  promise  ot 
the  plaintiff'  to  observe'all  things  in  the  policy  on  his  part,  the  defendants  undertooK 
that  the  Company  should  perform  all  things  contained  in  the  policy  to  be  pertormea 
by  them ;  that  the  ship  set  sail  :  that  she  ran  aground,  and  that  it  was  necessary  for 
her  safety  to  let  go  the  larboard  bower  anchor  and  the  kedge  anchor  ;  that  the  same 
could  not  be  weighed  again;  that  it  became  necessary  to  cut  away  the  cables  trom 
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the  said  anchors,  and  that  the  anchors  and  cables,  being,  to  wit,  of  the  value  of  1001., 
wei-e  left  in  the  .sea,  and  ]o.st  to  the  ])]aintifr;  that  afterwards  the  ship  was  furthei' 
greatly  .strained,  damaged,  and  broken,  and  the  masts,  ropes,  and  cables  of  the  ship 
were  lost  to  the  plaintiff".  The  declaration  then  alleged,  as  the  first  breach,  that,  by 
rea.son  of  the  said  loss  of  the  anchors  and  cables,  the  plaintiff  sustained  a  general 
average  loss  to  a  large  amount,  to  wit,  &c.  Second  breach,  that,  by  reason  of  the 
ship  being  strained  and  damaged,  the  plaintiff  sustained  an  average  loss  or  damage  on 
the  said  ship  or  vessel,  her  said  masts,  ropes,  and  cables,  to  a  larger  amount  than  31. 
per  cent,  on  all  the  monies  insured  thereon,  to  wit,  to  the  amount  of  501.  by  the 
hundred  for  each  and  every  hundred  insured  thereon,  whereby  the  said  Company 
became  liable  to  pay  to  the  plaintiff  a  certain  sum  of  money,  to  wit,  2001.,  being  their 
proportion  of  the  said  last-mentioned  average  loss  in  respect  of  the  said  sum  of  1.5001. 
The  declaration  then  alleged,  that  although  the  funds  of  the  Company  were  sufficient 
to  pay  the  above-mentioned  loss,  yet  the  defendants  had  not  paid  the  same. 

The  defendants  pleaded  (with  other  pleas),  thirdly,  that  the  .said  anchors  and 
cab'es  were  not  left  in  the  sea  and  lost,  modo  et  forma. 

[361]  Fourthly,  as  to  so  much  of  the  declaration  as  alleges  that  the  plaintiff  has 
suffered  an  average  loss  on  the  said  ship  or  vessel,  for  masts,  ropes,  and  cables,  to  a 
larger  amount  than  .31.  per  cent,  on  all  the  monies  insured  thereon,  the  defendants 
say,  that  the  plaintiff  hath  not  suffered  an  average  loss  on  the  said  ship  or  vessel,  her 
masts,  ropes,  and  cables,  to  the  amount  of  .31.  per  cent,  on  all  the  monies  insured 
thereon,  modo  et  forma. 

Special  demurrer  to  the  third  plea,  assigning  for  cause  that  the  ti-averse  was 
too  large. 

There  was  a  similar  demurrer  to  the  fourth  plea.     Joinders  in  demurrer. 

Dowdeswell  aigued  for  the  plaintiff  (Jan.  22).  The  pleas  are  bad  on  the  grounds 
assigned  for  demurrer.  [Parke,  B.  The  traverses  taken  by  the  pleas  are  too  large, 
as  they  compel  the  plaintiff  to  prove  more  than  is  necessary  to  support  his  declaration. 
The  case  resembles  Goram  v.  Sweetinr/  (2  Saund.  204  a.).] 

The  Court  then  called  on 

Montague  Smith,  for  the  defendants.  The  declaration  is  bad.  First,  no  action 
will  lie  on  this  policy.  It  is  expressly  provided,  that  the  capital  stock  and  funds  of 
the  Company  shall  alone  be  liable  to  make  good  all  claims  and  demands.  No  effect 
can  be  given  to  that  stipulation,  except  by  holding  that  these  directors  are  not 
individually  liable.  [Dowdeswell  referred  to  Andrciva  v.  Ellison  (6  Moore,  199)  and 
Gwney  v.  Eawlivs  (2  M.  &  W.  87).]  Though  the  defendants  h.ave  subscribed  the 
policy,  they  need  not  necessarily  be  members  of  the  Company ;  and  there  is  no 
averment  that  they  are  so.  [Parke,  B.  Looking  at  the  whole  instrument,  does  it 
not  import  an  agreement  by  the  parties  subscribing  it,  that  they  will  pay  out  of  the 
capital  stock  and  funds  of  the  Company,  if  sufficient?  Then  there  is  an  averment 
that  [362]  they  are  sufficient.]  If  so,  the  promise  is  not  correctly  stated  :  for  the 
allegation  is,  that  the  defendants  undertook  that  the  Company  should  perform  all 
things  in  the  policy  to  be  performed  by  them.  [Parke,  B.  It  is  in  consideration  of 
the  payment  of  the  premium  at  the  request  of  the  defendants,  and  that  is  a  sufficient 
consideration  to  support  the  promise  alleged.]  There  is  no  averment  that  the  Company 
had  notice  of  the  loss,  or'  that  they  were  requested  to  pay  ;  and  if  not,  there  could  be 
no  default.  [Parke,  B.  That  depends  on  the  tei'ras  of  the  contract.  Whether  or  no 
the  ship  was  damaged  by  storms,  is  a  fact  as  much  within  the  knowledge  of  one  paity 
as  the  other,  and  therefore  there  is  no  occasion  to  allege  notice.  It  has  been  helfl, 
with  I'espect  to  guarantees,  that  no  notice  is  necessary.  The  only  question  is,  whether 
the  defendants  are  not  bound  to  pay  out  of  the  funds  ;  and  we  have  before  held,  that 
directors  signing  a  policy  like  this  enter  into  a  personal  undertaking  to  pay,  if  the 
funds  are  sufficient.] 

Then  the  second  breach  is  bad.  The  statement  in  the  declaration  is,  that  the  ship 
and  freight  were  warranted  free  from  average  undei'  31.  per  cent.,  unless  general,  or 
the  ship  were  stranded.  But  it  does  not  appear  that  the  plaintiff'  has  sustained  an 
average  loss  of  31.  per  cent,  upon  the  ship,  that  is,  the  body  of  the  ship,  but  merely 
that  he  has  sustained  such  loss  or  damage  upon  the  ship,  mast,  ropes,  and  cables 
together ;  so  that,  consistently  with  that  allegation,  the  average  loss  upon  the  ship 
may  be  under  31.  per  cent. 

Dowdeswell,  in  reply,  was  requested  by  the  Court  to  confine  his  argument  to  the 
last  point.     The  statement  of  the  loss,  as  far  as  the  second  breach  is  concerned,  though 
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iu  the  form  which  has  been  invariably  adopted  (2  Chit,  on  Plead.,  6th  edit.,  119,  120), 
must  be  admitted  to  be  bad,  for  31.  per  cent,  on  the  sum  insured  would  not  amount 
to  31.  per  cent,  on  the  value  of  the  ship,  &c.,  [363]  which  certainly  is  the  standard 
intended,  unless  the  sum  laid  under  the  videlicet  can  be  imported,  or  that  part  which 
alleges  the  loss  not  to  fall  within  the  memorandum  was  unnecessary,  and  can  be 
rejected.  Now,  assuming  it  to  be  necessary  to  shew  that  the  loss  does"  not  fall  within 
the  memorandum,  it  is  not  necessary  to  state  the  precise  amount  of  the  loss,  which  is 
only  matter  of  calculation.  Here  it  is  laid  under  a  videlicet,  and,  if  the  value  of  the 
ship,  which  is  stated  in  the  policy  to  be  50001.,  be  compared  with  the  sum  stated  as 
the  amount  of  the  average  loss,  it  suihciently  appears  that  the  latter  e.xceeds  31.  per 
cent,  on  the  ship  and  her  appurtenances.  The  general  rule  is,  that  where  matter  laid 
under  a  videlicet  contains  that  which  is  material  and  necessary,  and  is  not  repugnant 
to  the  antecedent  matter,  it  is  a  direct  and  positive  averment,  which  is  material  and 
traversable:  Dakin's  case  (2  Wms.  Saund.  190  a.,  and  notes),  Uldltaker  v.  Harrold 
(11  Q.  B.  163).  In  Nightingale  v.  IVikoxm  (10  B.  &  C.  202),  Bayley,  J.,  in  delivering 
judgment,  saj^s,  "It  is  a  known  rule  of  pleading,  that  where  a  sum,  a  time,  or  any 
matter  is  material,  the  sum,  the  time,  or  Imatter,  though  mentioned  under  a  videlicet, 
shall  be  taken  to  be  the  true  sum,  the  true  time,  or  the  true  matter."'  Now  here,  the 
sum  insured  being  15001.,  it  is  alleged  that  the  plaintiff'  has  sustained  an  average  loss 
or  damage  on  the  ship,  her  masts,  ropes,  and  cables,  to  a  larger  amount  than 
31.  per  cent,  on  all  the  monies  insured  thereon,  to  wit,  to  the  amount  of  501.  by  the 
hundred  for  each  and  every  hundred  insured  thereon.  That  is  equivalent  to  a  state- 
ment that  the  loss  exceeded  31.  per  cent.,  for  501.  per  cent,  on  15001.  would  exceed 
31.  per  cent,  on  50001.  [Parke,  B.  The  rule  laid  down  by  Lord  Mansfield  in  Lewis 
V.  Hucker  (2  Burr.  1167),  and  confirmed  by  the  House  of  Lords  in  Iniiig  v.  Manning 
(1  H.  L.  Ca.  287  ;  6  C.  B.  391),  is,  that  in  estimating  the  extent  of  the  loss,  the  value 
in  the  policy  [364]  must  be  wholly  disi'egarded.  You  must  first  ascertain  to  what 
amount  the  article  has  been  depreciated.  If  there  has  been  a  total  loss,  the  value 
stated  in  the  policy  is  the  sum  which  the  assured  is  entitled  to  receive;  but  if  there 
has  been  only  a  partial  loss,  the  amount  to  which  the  underwriter  is  liable  is  a  pro- 
portion of  the  difference  between  the  value  of  the  sound  and  of  the  damaged  article, 
so  that  in  estimating  a  partial  loss,  the  sum  stated  in  the  policy  affords  no  criterion  of 
the  value.  Applying  that  rule  to  the  present  case,  there  is  nothing  to  shew  that  the 
loss  was  31.  per  ceut.  Pollock,  G.  B.,  referred  to  Allen  v.  Sugrue  (8  B.  &  C.  561).] 
The  object  of  the  parties  in  inserting  a  value  in  the  policy  is,  that  they  may  have 
some  basis  upon  which  the  average  loss  is  to  be  calculated,  and  at  the  trial  the  sum 
stated  in  the  policy  would  be  prima  facie  evidence  of  the  value  of  the  ship.  The 
parties  must,  therefore,  be  taken  to  have  agreed  that  50001.  shall  be  the  fixed  amount 
upon  which  the  loss  is  to  be  calculated.  Irving  v.  Manning  and  Allen  v.  Sugrue  are 
distinguishable ;  for  there  the  question  was  what  amounted  to  a  total  loss.  Besides, 
the  memorandum  should  have  been  pleaded.  I'here  is  a  binding  promise  to  pay,  and 
a  subsequent  limitation  defeating  that  promise  on  a  given  event.  That  is  not  an 
exception,  but  a  proviso  by  way  of  defeasance,  and  the  defendants  ought  to  have 
shewn  by  plea  that  the  average  was  under  31.  per  cent.  [Parke,  li.  Is  there  auy 
authority  that  the  docti-ine  as  to  a  proviso,  which  is  correct  with  respect  to  a  covenant, 
applies  to  a  contract  with  mutual  promises?]  There  is  none  to  the  contrary,  and  it 
would  seem  from  the  case  of  Latham  v.  liutky  (2  B.  &  C.  22),  that  it  equally  applies. 
At  all  events,  there  is  one  good  breach,  and  so  the  plaintiff'  is  entitled  to  judgment  ou 
the  whole  declaration.  If  the  plaintiff'  had  signed  judgment  for  want  of  a  plea,  the 
judgment  would  not  have  been  erroneous  because  signed  generally;  but  in  the 
as-[365]-sessment  of  damages,  the  plaintiffs  must  have  confined  them  to  the  good 
breach.  [Parke,  B.  That  may  be  so,  but  here  the  defendant  has  pleaded  to  this 
breach  alone.  Suppose  he  had  "demurred  generally  to  the  whole  declaration,  must  we 
not  have  given  him  judgment  on  this  breach  I  Formerly,  if  a  demurrer  was  too  large, 
the  Court  gave  judgment  generally  against  the  paity  demurring.  That  rule  was 
imported  from  courts  of  eqiiity,  but  is  incorrect  with  respect  to  courts  of  l;i"'.  »« 
pointed  out  by  my  Brother  Manning  in  a  note  to  the  case  of  Hinde  v.  Gray.{a)  ihe 
rule  applies  as  well  to  several  breaches  as  several  counts.]  ^ 

(a)  1  Man.  &  G.  201  ;  see  Briscoe  v.  Hill,   10  M.  &  W.  740;  Sla>h  v.  Uaxcley,  13 
M.  &  W.  761. 


886  FORREST    t'.   WHITEWAY  3  BX.  366. 

Montague  Smith,  in  reply.  The  memorandum  is  not  a  proviso,  but  part  of  the 
contract  itself.  The  promise  is  to  insure  the  ship,  warranted  free  from  average  under 
31.  per  cent.  [Parke,  B.  It  is  a  warranty  on  the  part  of  the  assured,  who  undertake 
not  to  call  upon  the  assurers  for  any  average  loss  under  31.  per  cent.]  The  Court  must 
give  a  separate  judgment  on  each  breach,  the  same  as  if  the  defendant  had  pleaded  to 
one,  and  demurred  to  the  other. 

Pollock,  C.  B.     The  only  question  is  as  to  the  sufhciency  of  the  second  breach. 

Parke,  B.  The  pleas  are  clearly  bad,  the  traverses  being  too  large  The  first 
breach  is  good.  The  memorandum  is  certainly  no  proviso,  and  the  plaintiff  cannot  get 
rid  of  the  difficulty  by  saying  that  the  allegation  is  immaterial ;  for,  if  traversed,  he 
could  not  succeed,  unless  he  proved  an  actual  loss  of  31.  per  cent.  The  only  question 
upon  which  we  have  any  doubt  is,  whether  prima  facie  the  assigned  value  must  not 
for  this  purpose  be  taken  to  be  the  real  value.     On  that  point  we  will  consider. 

Cur.  adv.  vult. 

[366]  Pollock,  C.  B.,  now  said — The  case  of  Dawson  v.  IFyench,  which  was 
argued  before  us  the  other  day,  was  an  action  on  a  policy  of  insurance.  There  were 
two  breaches,  and  the  case  stood  over  for  consideration  with  respect  to  the  second 
breach.  As  to  the  first,  the  Court  at  the  time  intimated  a  clear  opinion  that  the 
plaintiff'  was  entitled  to  judgment.  The  objection  to  the  second  was,  that  it  did  not 
appear  that  the  average  loss  was  31.  per  cent,  upon  the  sum  considered  to  be  the  value 
of  the  ship.  Mr.  Dowdeswell  contended,  that,  with  reference  to  the  averments  in  the 
declaration,  and  calculating  also  the  value  given  to  the  assurance  on  the  policy,  and 
the  statement  of  the  value  of  the  articles  lost,  and  coupling  them  together,  it  suffi- 
ciently appeared  in  the  declaration  that  the  loss  was  more  than  31.  per  cent,  on  the 
value  of  the  ship.  On  consideration,  we  think  that  argument  not  tenable,  and  that 
the  defendants  are  entitled  to  judgment  on  the  second  breach  ;  and  for  this  plain  and 
short  reason,  that  it  is  nowhere  distinctly  averred  that  the  value  was  such  as  would 
make  the  loss  more  than  31.  per  cent.  It  is  true  that  the  value,  as  agreed  in  the 
policy,  is  stated  in  the  declaration  ;  and  possibly,  under  some  cii'cnmstances,  that 
would,  as  between  the  parties,  be  some  evidence  that  such  was  the  value  ;  but  a  state- 
ment of  evidence  is  not  equivalent  to  an  averment  of  a  fact.  We  think  it  necessary 
that  the  fact  should  be  averred ;  and  that  it  is  not  sufficient  to  state  something  from 
which,  under  some  circumstances  between  these  parties,  by  possibility  the  jury  might 
be  induced  to  find  the  fact.  The  judgment  of  the  Court,  therefore,  will  be  for  the 
defendant  on  the  second  breach. 

Judgment  accordingly. 


[367]  Forrest  and  Sophia  Mary  his  Wife,  and  Charles  Scott,  v.  Whiteway 
AND  Others.  Jan.  24,  1849. — A  testatrix  devised  her  real  estate  as  follows: — 
"I  give  and  bequeath  the  same  unto  my  husband's  nieces,  Martha  and  Jane,  to 
hold  to  them,  their  heirs  and  assigns,  for  ever- ;  but  in  case  the  .said  Martha  and 
Jane  shall  both  die  without  issue,  then  I  give  and  bequeath  the  same  to  E.  H. 
and  A.  G.,  to  hold  to  them,  their  heirs  and  assigns,  for  ever,  as  tenants  in  common  :  " 
— Held,  that  Martha  and  Jane  were  joint  tenants  for  life,  with  several  inherit- 
ances ;  and  that,  therefore,  on  the  death  of  Martha,  Jane  became  entitled  to  the 
property  during  her  life,  and  after  her  death  without  issue,  the  estate  vested  in 
the  plaintiffs, — the  daughter  and  grandson  of  Martha. 

[S.  C.  18  L.  J.  Ex.  207.] 

By  order  of  Vice-Chancellor  Knight  Bruce,  the  following  case  was  stated  for  the 
opinion  of  this  Court : — 

Elizabeth  Gimbert  was,  at  the  time  of  making  her  will,  and  at  the  time  of  her 
death,  seised  in  fee  simple  of  the  hereditaments  in  the  will  mentioned  and  thereby 
devised,  and  by  her  will,  dated  the  3rd  of  July,  1786,  devised  as  follows  : — "  Whereas 
I  am  entitled  to  the  messuages  or  tenements,  and  gardens,  barns,  stables,  coach-house, 
chaise-house,  and  premises,  at  Low  Leighton  ;  now  I  do  hereby  give,  devise,  and 
bequeath  the  same  unto  my  husband's  nieces,  Martha  Seacome  and  Jane  Swift  Gimbert, 
to  hold  to  them,  their  heirs  and  assigns,  for  ever;  but  my  mind  and  will  is,  that,  in 
case  the  said  Martha  Seacome  and  Jane  Swift  Gimbert  shall  both  die  without  issue, 
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then  I  give,  devise,  ;uid  bequeath  the  same  premises  to  Elizabeth  Hughes  and  Ann 
Gimbert,  to  hold  to  them,  their  heirs  and  assigns,  for  ever,  as  tenants  in  common.'' 

The  testatrix  died  in  1788,  leaving  the  said  Martha  Seacome  and  Jane  Swift 
Gimbert  her  surviving,  and  who  thereupon  entered  into  possession  or  receipt  of  the 
rents  and  profits  of  the  said  property.  Jane  Swift  Gimbert  shortly  afterwards  married 
Hugh  Ascell.  Martha  Seacome  died  in  the  year  1803,  and  in  the  lifetime  of  Jane 
Swift  Ascell.  Martha  Seacome  had  only  two  children,  namely,  the  said  Sophia  Mary 
Forrest,  the  plaintiff,  and  Elizabeth  Scott ;  and,  at  her  death,  she  left  the  said  Sophia 
Maiy  Forrest  and  Charles  Scott,  the  son  and  only  child  of  the  said  Elizabeth  Scott, 
the  heirs  of  her  body,  her  surviving.  From  the  death  of  the  said  Martha  Seacome  the 
said  Jane  Swift  Ascell  had  the  possession  or  receipt  of  the  rents  and  profits  of  the 
entirety  of  the  said  property.  The  said  Jane  Swift  Ascell,  having  survived  her 
husband,  died  [368]  without  issue  in  1829,  leaving  the  said  Sophia  Mary  Forrest  and 
Charles  Scott  her  surviving.  The  defendants  are  her  devisees,  and  who,  under  and 
by  virtue  of  her  will,  duly  executed  and  attested  upon  her  death,  entered  into  and 
have  since  been  in  possession  or  receipt  of  the  rents  and  profits  of  the  said  property. 

The  questions  for  the  opinion  of  the  Court  were,  first,  who  was  or  were  entitled 
to  the  devised  property  after  the  death  of  Martha  Seacome  and  during  the  life  of 
Jane  Swift  Ascell.  Secondly,  who,  upon  the  death  of  Jane  Swift  Ascell,  became 
entitled  to  the  devised  property. 

W.  M.  James,  for  the  plaintift'.  Martha  Seacome  and  Jane  Swift  Ascell  took  an 
estate  as  joint  tenants  for  life,  with  several  inheritances.  Therefore,  on  the  death  of 
Martha  Seacome  leaving  issue,  Jane  Swift  Ascell  became  entitled  to  the  whole  of  the 
property  as  surviving  joint-tenant,  and  on  her  death  in  1829,  without  issue,  the  estate 
descended  to  the  plaintiffs,  one  of  whom  is  the  daughter  of  Martha  Seacome,  and  the 
other  her  grandson.  It  is  conceded  that  the  case  must  be  read  as  if  there  had  been 
a  gift  to  Martha  Seacome  and  Jane  Swift  Ascell,  and  the  heirs  of  their  bodies;  conse- 
quently, it  falls  within  the  principle  laid  down  in  Littleton's  Tenures,  s.  283  :  "Also 
there  may  be  some  joint  tenants  which  may  have  a  joint  estate,  and  be  joint  tenants 
for  tei-m  of  their  lives,  and  yet  have  several  inheritances.  As,  if  lands  be  given  to  two 
men  and  to  the  heirs  of  their  two  bodies  begotten,  in  this  case  the  donees  have  a  joint 
estate  for  term  of  their  two  lives,  and  yet  they  have  several  inheritances ;  for,  if  one 
of  the  donees  hath  issue  and  die,  the  other  which  surviveth  shall  have  the  whole  by 
the  survivor  for  term  of  his  life  ;  and  if  he  which  surviveth  hath  also  issue  and  die, 
then  the  issue  of  the  one  shall  have  the  one  moiety,  and  the  issue  of  the  other  shall 
have  the  other  moiety  of  the  land,  and  they  shall  hold  the  land  between  them  in 
common,  and  they  are  [369]  not  joint  tenants,  but  are  tenants  in  common.  And  the 
cause  why  such  donees  in  such  case  have  a  joint  estate  for  term  of  their  lives  is,  for 
that,  at  the  beginning,  the  lands  were  given  to  them  two,  which  words,  without  more 
saying,  make  a  joint  estate  to  them  for  the  term  of  their  lives.  .  .  .  And  the  reiason 
why  they  have  several  inheritances  is  this,  inasmuch  as  they  cannot,  by  any  possibility, 
have  an  heir  between  them  engendered,  as  a  man  and  a  woman  may  have,  the  law 
wills  that  their  estate  and  inhentance  be  such  as  is  reasonable,  according  to  the  form 
and  effect  of  the  words  of  the  gift,  and  this  is  to  the  heirs  which  the  one  shall  beget 
of  his  body  by  any  of  his  wives,  and  to  the  heirs  which  the  other  shall  beget  of  his 
body  by  any  of  his  wives,  &c.  :  so  as  it  behoveth,  by  necessity  of  reason,  that  they 
have  several  inheritances."  The  same  rule  applies  to  similar  words  in  a  devise  : 
2  Jarman  on  Wills,  158;  Wilkinson  v.  Speanam,  Dom.  Proc,  cited  in  Cook  v.  Cook 
(2  Vern.  545);  Cray  v.  Willis  (2  P.  Wms.  529),  Doe  d.  Littlewood  v.  Green  (4  M.  &  W. 
229),  Barker  v.  Giles  (2  Vern.  280). 

The  Court  then  called  on  ,. 

Malins,  for  the  defendants.  The  rule  stated  in  Littleton's  Tenures  applies  to 
deeds  only,  and  not  to  wills.  [Parke,  B.  The  reason  for  the  rule  applies  equally 
to  a  devise.]  This  devise  created  a  tenancy  in  common  m  possession,  with  several 
inheritances ;  and  therefore,  on  the  death  of  Martha  Seacome  in  1803,  her  daughter 
and  grandson  became  entitled  to  her  moiety  of  the  property.  When  Littleton  speaks 
of  a  gift  "to  two  men  and  their  heirs,"  he  means  a  conveyance  by  feoffment;  and  it 
the  same  rule  be  held  applicable  to  a  devise,  it  would  be  productive  of  great  mcon- 
venience  ;  for,  in  the  case  of  a  devise  to  numerous  sons  or  daughters  and  the  heirs  ol 
their  bodies,  each  having  issue,  the  latter  would  not  inherit  until  all  the  lor-Ld/UJ-mer 
were  dead.     Such  a  construction  would  frustrate  the  intention  of  the  testator,  who, 
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it  is  reasonable  to  suppose,  would  wish  the  children  to  succeed  to  the  respective  shares 
on  the  death  of  their  several  parents,  and  not  that  their  claims  should  be  postponed 
for  an  iiidetinite  period.  In  order  to  obviate  the  inconvenience  arising  fi'om  the  old 
rule,  as  to  a  joint  tenancy  with  several  inheritances,  the  Courts  have  put  a  different 
construction  on  deeds  operating  at  common  law,  and  those  which  take  effect  under 
the  Statute  of  Uses.  Thus,  a  gift  to  A.  B.  and  his  heirs,  equally  to  be  divided 
amongst  them,  would  create  a  tenancy  in  common,  not  only  in  a  devise,  but  even  in  a 
deed  operating  under  the  statute.  The  reason  for  departing  from  the  old  rule  was, 
that  it  frustrated  the  intention  of  the  testator.  [Alderson,  B.  The  testatrix  tii'st 
devises  the  property  to  her  husband's  Tiieces,  "their  heirs  and  assigns,  for  ever."  She 
then  devises  it  over  to  two  persons,  "their  heirs  and  assigns,  for  ever,  as  tenants  in 
common."  By  this  difference  of  language,  she  must  have  intended  a  diff'erent  estate.] 
When  the  testatiix  gives  pi'operty  to  several  persons  and  the  heii's  of  their  bodies,  the 
object  is,  that  the  issue  shall  succeed  upon  the  respective  deaths  of  their  parents. 
Doe  d.  Liiflewood  v.  Gh'een  (4  M.  &  W.  229)  is  inapplicable,  because  there  the  devise 
was  to  certain  persons  "  equally  between  them  to  take  as  joint  tenants."  Barker  v. 
Giles  (2  Vern.  280)  was  decided  upon  the  old  rule  of  law.  In  the  report  of  the  case 
of  Edwards  v.  Champimi  (1  De.  G.  &  S.  79)  it  is  stated,  that,  on  examination  of  the 
original  record  in  Cook  v.  Cook  (2  Vern.  545)  it  was  found  to  have  been  a  limitation 
by  deed,  and  not  a  devise.  If,  in  this  case,  the  fiist  gift  had  been  merely  to  "  Martha 
Seacome  and  Jane  Swift  Gimbert,"  they  would  clearly  have  taken  an  estate  for  life 
onlj' ;  then  the  testatrix  goes  on  to  explain  the  nature  of  the  interest  she  intended 
to  give  by  the  devise  over  to  their  heii'S.  That  must  be  read  thus — "  to  hold  to  them 
and  the  heirs  of  their  respective  bodies  ; "  [371]  for  vv'herever  there  is  a  limitation 
to  two  or  more  persons  of  the  same  sex  and  their  heirs,  they  being  incapable  of  issue 
between  them,  it  is  a  gift  to  them  and  the  heirs  of  their  respective  bodies.  Since  the 
intention  of  the  testatrix  was  to  give  the  parties  an  estate  of  inheritance,  it  should  be 
construed  an  inheritance  in  possession,  and  not  in  remainder,  in  order  that  the  future 
objects  of  the  testatrix's  bounty  may  have  the  estate  upon  the  respective  deaths  of 
their  parents.  If  that  view  be  correct,  the  moiety  which  descended  to  the  plaintiff's, 
on  the  death  of  Martha  Seacome  in  1S03,  is  barred  by  the  Statute  of  Limitations. 
[Parke,  B.  What  is  there  in  the  context  to  alter  the  constriction  which  the  law  puts 
on  the  words,  viz.  a  joint  estate  for  life  with  several  inheritances  in  tail  I]  The  intention 
of  the  testatrix  was,  that  the  nieces  should  take  an  estate  as  tenants  in  common  in 
tail  in  possession,  with  cross  remainders  in  tail ;  and  that  object  may  be  affected  by 
applying  the  words  "  as  tenants  in  common "  to  the  first  devise,  and  placing  the 
intermediate  words  in  a  parenthesis. 

Pollock,  G.  B.  We  will  certify  our  opinion  to  the  Vice-Chancellor,  but  will  now 
state  the  grounds  of  our  judgment. 

With  regard  to  the  last  point  urged  by  Mr.  Malins,  we  should  be  doing  great 
violence  to  the  will,  if  we  made  a  long  parenthesis,  so  as  to  connect  the  words 
"heirs  and  assigns  for  ever,"  in  the  first  devise,  with  the  words  "as  tenants  in 
common,"  in  the  second.  Upon  this  subject  a  distinct  rule  of  law  has  been  laid  down, 
and  acted  upon  for  centuries  ;  and,  although  the  case  of  Doe  d.  Littlewood  v.  Green  is  not 
directly  in  point  as  regards  the  facts,  it  is  nevertheless  an  authority  to  this  extent, 
that  the  rule  of  law  referred  to  is  not  inapplicable  to  wills.  The  case  of  Cook  v.  Cook 
shews,  that  this  devise  creates  a  joint  estate  for  life,  with  several  inheritances.  But 
then  it  is  said,  [372]  that,  on  refeiring  to  the  record,  that  was  found  to  be  the  case 
of  a  deed,  and  not  of  a  will.  Now,  that  decision  took  place  in  the  year  1706, 
and  has  been  adopted  ever  since  ;  and  when  a  rule  has  been  acted  on  and  admitted 
to  be  law  for  nearly  one  hundred  and  fifty  years,  to  dig  up  a  record,  and,  because  a 
distinction  can  be  taken,  totally  unsettle  the  law,  in  order  to  correct  a  supposed 
mistake,  is  both  dangerous  in  principle  and  mischievous  in  practice.  But  though  the 
facts  may  be  mis-stated  in  the  report,  it  is  possible  that  the  judgment  did  not  proceed 
upon  a  mistake  of  the  facts  ;  for,  if  so,  it  could  hardly  have  escaped  the  accurate 
attention  and  vigilance  of  some  learned  judges  who  considered  the  rule  inffexible, 
whether  in  the  case  of  a  deed  or  a  will.  Such  being  the  rule  of  law,  it  disposes  of  the 
present  case.  Certainly,  the  reason  for  the  rule  applies  as  much  to  a  will  as  a  deed  ; 
and  when  we  find  that  in  this  very  case  the  testatrix  has  used  the  expression  "  as 
tenants  in  common  "  with  reference  to  the  persons  who  were  ultimately  to  take,  the 
presumption  is,  that  she  understood  the  difference  between  a  tenancy  in  common  and 
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a  joint  tenancy.  No  doubt  the  testatrix  meant  to  prefer  the  two  first  objects  of 
her  bounty  before  the  issue  of  either,  but  she  also  meant  to  prefer  the  issue  of  both  or 
either  to  Elizabeth  Hughes  or  Ann  Climbert. 

Parke,  B.  The  que.stion  is  not  what  the  testatrix  meant  to  have  done,  but  what 
is  the  meanino;  of  the  words  contained  in  the  instrument.  We  must  construe  them 
according  to  the  rules  of  law  ;  and  in  following  those  rules,  we  shall  pursue  a  wise 
course,  instead  of  speculating  on  what  the  testatrix  would  have  done,  if  she  had 
understood  the  meaning  of  the  words.  Now  we  find  a  particular  rule  on  this  subject 
laid  down  in  the  construction  of  deeds  ;  and  the  question  is,  whether  there  is  any 
reason  why  that  rule  should  not  apply  to  wills.  I  can  see  none.  If,  indeed,  this  will 
had  contained  any  words,  however  inartificial,  shew-[373]-ing  that  the  testatrix  meant 
a  different  construction  to  be  put  on  the  words  used  from  that  which  the  law  would 
put  upon  them,  the  case  might  have  been  different ;  but  there  are  none,  unless  we 
adopt  the  latter  part  of  Mr.  Malins's  argument,  and  consider  the  words  "  tenants  in 
common "  as  overriding  all  the  preceding  bequests.  That  would  be  doing  great 
violence  to  the  will.  We  must,  therefore,  act  upon  the  rule  of  law  as  laid  down  in 
Doe  d.  Liftlewoud  v.  Green,  and  in  Cook  v.  Cook.  It  is  indeed  said,  that  the  latter  case  was 
not  that  of  a  devise  ;  but,  admitting  that  to  be  so,  the  judge  who  decided  it  must  have 
known  that  it  was  the  case  of  a  deed.  The  argument  for  the  plaintiffs  must  therefore 
prevail,  and  we  will  certify  accordingly. 

Alderson,  B.  The  rule  laid  down  by  Littleton  is,  that  a  deed  is  to  be  construed 
according  to  the  intention  of  the  parties,  apparent  on  the  face  of  it ;  and  why  should 
not  the  same  rule  be  applied  to  wills  ?  In  IViJkinmn  v.  Spearman  the  rule  was  held 
applicable  to  a  devise ;  and  though  the  case  of  Cook  v.  Cook  may  in  reality  have  been 
that  of  a  deed,  it  shews  that  the  doctrine,  as  to  the  intention  to  be  collected  from  the 
deed  itself,  applies  equally  to  a  will.  The  Lord  Keeper  there  puts  as  an  instance,  "a 
devise  to  the  testator's  two  daughters  and  the  heirs  of  their  bodies.  The  rule  of  law 
is,  that  it  is  a  joint  estate  for  life,  and  several  inheritances;  but  the  testator  never 
meant  that  the  surviving  daughter  should  turn  out  the  issue  of  her  deceased  sister ; 
and  that  was  the  point  upon  the  appeal  in  JFilkinson  v.  Spearman,  when  the  Lords 
inclined  for  the  appellant,  yet,  the  judges  all  agreeing  that  the  law  was  so  settled,  the 
Lords  could  not  alter  it."  Then  why  should  we  say  that  the  authority  of  the  Lord 
Keeper,  using  those  expressions,  is  answered  by  searching  the  record  a  hundred  and 
fifty  years  afterwards,  and  finding  the  case  to  be  that  of  a  deed?  If  the  devise  had 
been  to  the  two  nieces  alone,  they  would  have  had  a  joint  estate  for  life ;  [374]  but 
the  words  ''  to  them  and  their  heirs"  gives  them  an  estate  in  fee,  that  is,  to  the  heirs 
of  their  bodies ;  so  that  they  take  several  inheritances.  There  is  no  rea.son  why  the 
latter  words  should  qualify  the  previous  joint  devise.  The  law  on  this  subject  has 
found  its  way  into  the  best  books,  and  has  been  constantly  acted  on.  The  judgments 
in  Cray  v.  IFillis  (2  P.  Wms.  530),  and  Cook  v.  Cook,  shew  that,  both  upon  principle 
and  authority,  the  rule  of  construction  is  applicable  to  wills. 

Pl.\TT,  B.  I  am  of  the  same  opinion.  Without  discussing  what  was  the  probable 
intention  of  the  testatrix,  we  find  a  rule  laid  down  by  Littleton,  by  which  the  con- 
struction of  the  devise  is  to  be  governed,  and  I  have  heaid  nothing  to  satisfy  me  that 
the  case  is  to  be  taken  out  of  that  rule.  Indeed,  by  adopting  that  rule  it  seems  to  me 
that  we  carry  into  eft'ect  the  intentions  of  the  testati'ix.  I  agree  with  the  rest  of  the 
Court,  that,  after  the  death  of  Martha  Seacome,  Jane  Swift  Ascell  became  entitled  to 
the  devised  property  for  her  life,  and  that,  after  her  death,  the  plaintiffs  became  entitled 
to  the  propertj'. 

A  certificate  in  conformity  with  the  abo^•e  opinion  was  afterwards  sent  to  \  ice- 
Chancellor  Knight  Bruce. 

[375]  CuKLEWis  V.  Clark.  Jan.  22,  1849.— To  counts  for  401.  for  goods  sold,  an^ 
401.  for  money  due  on  an  account  stated,  the  defendant  pleaded,  except  as 
to  101.  and  91  15s.  6d.,  parcel  &c.,  that  the  debts,  except  so  far  as  related  to 
91.  15s.  6d.,  accrued  to  the  plaintiff  for  clothes  delivered  to  the  defendant;  and 
in  consideration  that  the  defendant  would  deliver  to  the  plaintiff  a  blank  accepts 
ance  of  M.,  for  251.,  the  plaintiff  would  discharge  the  defendant  from  all  claims 
for  clothes,  if  the  acceptance  should  be  paid  in  six  months  ;  and  if  it  should  not 
be  paid  within  that  time,  the  defendant  should  be  liable  to  pay  the  plaintitl  101. 
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only.  Averment,  that  the  defendant  delivered  the  acceptance,  and  that  the  same 
was  not  paid  within  six  months,  whereby  the  defendant  became  liable  to  pay  101. 
only  (which  sum  he  paid  into  Court) : — Held,  a  good  plea  of  accord  and  satisfaction. 

[S.  C.  6  D.  &  L.  455 ;    18  L.  J.  Ex.  144.     See  Foakes  v.  Beer,  1884,  9  A.  C.  605.] 

Debt.  The  declaration  stated,  that  the  defendant  was  indebted  to  the  plaintiff  in 
401.  for  goods  sold  and  delivered,  and  in  401.  for  work  and  labour,  and  in  401.  for 
money  due  on  an  account  stated. 

Plea,  to  the  first  and  last  counts,  except  so  far  as  they  relate  to  the  sums  of  101. 
and  91.  15s.  6d.,  parcel  of  the  monies  in  the  first  and  last  counts,  that  the  debts  and 
causes  of  action  in  these  counts  mentioned,  except  so  far  as  they  relate  to  the  said 
sum  of  91.  15s.  6d.,  accrued  to  the  plaintiff  before  the  making  of  the  agreement  herein- 
after mentioned,  to  wit,  on  &c.,  for  clothes  delivered  by  the  plaintifl"  to  the  defendant, 
and  in  respect  of  an  account  stated.  That,  after  the  accruing  of  the  said  debts,  except 
&c.,  it  was  agreed  between  the  plaintiff  and  the  defendant,  that  in  consideration  that 
the  defendant  would  deliver  to  the  plaintiff  an  acceptance  of  John  Savill,  Earl  of 
Mexborough,  for  251.,  to  wit,  a  ceilain  stamped  document,  of  which  the  defendant 
was  the  holder,  purpoiting  to  be  a  bill  of  exchange  for  251.,  and  which  said  document 
was  accepted  by  the  said  Earl,  and  in  which  no  name  was  insei'ted  as  drawer  thereof, 
but  in  which  a  blank  space  was  left  wheie  the  name  of  the  drawer  is  usually  inserted, 
the  plaintiff  would  discharge  the  defendant  from  all  claims  for  clothes,  if  the  acceptance 
should  be  paid  in  six  months  from  that  time  ;  and  if  it  should  not  be  paid  within  that 
time,  the  defendant  should  be  liable  to  pay  to  the  plaintiff  the  sum  of  101.  only,  on 
account  of  such  claim  for  clothes  ;  and  that  the  said  acceptance  should  be  a  full  dis- 
charge and  satisfaction  of  so  much  of  such  last-mentioned  claim  as  should  exceed  the 
sum  of  101.,  and  of  all  causes  of  action  in  respect  thereof.  Averment,  that  the  defen- 
dant did  deliver  to  the  plaintiff  the  said  acceptance,  to  wit,  the  said  doeu[376]-ment 
so  purporting  to  be  a  bill  of  exchange  drawn  upon  and  accepted  by  the  said  Earl,  and 
whereby  the  said  Earl  was  requested  to  pay  to  the  order  of  such  person  as  should 
afterwards  have  his  name  inserted  as  diawer,  a  certain  time  therein  mentioned  after 
the  date  thereof,  but  which  is  to  the  defendant  unknown,  the  sum  of  251. ;  and  the 
plaintiff'  then  took  and  received  the  'same  from  the  defendant  on  the  terms  aforesaid. 
That,  although  the  acceptance  became  due,  yet  the  same  was  not  paid  within  six 
months,  and  the  defendant  thereby  became  liable  to  pay  the  said  sum  of  101.  only,  on 
account  of  the  said  debts  and  causes  of  action,  &c.     Verification. 

Plea  to  the  causes  of  action  in  the  first  and  last  counts,  so  far  as  they  relate  to  the 
sums  of  101.  and  91.  15s.  6d.,  parcels  &c.,  payment  into  court  of  101.  and  91.  15s.  6d.(a) 

Special  demurrer  to  the  first  plea,  assigning  for  causes  (amongst  others),  that  the  bill 
did  not  appear  to  have  been  negotiable,  or  of  any  use  or  value  to  the  plaintiff;  nor  did 
it  appear  how  a  bill  for  251.  could  be  a  satisfaction  for  601.  4s.  6d.  ;  and  that  the  plea 
did  not  shew  that  the  sum  of  101.  had  been  in  fact  paid  by  the  defendant  to  the 
plaintiff'.     Joinder  in  demurrer. 

Needham,  in  support  of  the  demurrer.  The  plea  is  bad.  It  professes  to  answer 
601.  4s.  6d.  by  stating  the  delivery  of  a  blank  acceptance  for  the  sum  of  251.,  under 
an  agreement  that,  if  paid  at  maturity,  it  shall  operate  as  a  satisfaction  of  the  601.  4s.  6il., 
but  if  not  then  paid,  the  defendant  was  to  be  liable  to  pay  101.  But  the  plea  contains 
no  averment  that  the  defendant  paid  the  101.  [Parke,  B.  The  101.  is  excepted  from 
the  plea,  and  afterwards  paid  into  court.  The  question  is,  whether  the  delivery  of  an 
incomplete  instrument  is  any  answer  to  an  existing  demand.]  Its  only  effect  is  to 
suspend  the  remedy.  Cumher  [377]  v.  JVane  (1  Str.  426)  shews  that  it  cannot  operate 
in  satisfaction.  [Parke,  B.  That  case  must  be  considered  as  qualified,  or  rather  over- 
I'uled,  as  to  this  point :  Sibrec  v.  Tripp  (15  M.  &  \V.  23),  Haigh  v.  Brooks  (10  A.  &  E. 
;i09).]  '1  he  language  of  the  plea  imports  no  more  than  that  the  acceptance  was  given 
"for  and  on  account  of"  the  debt :  Kemp  v.  JFatt  (15  M.  &  W.  672).  [Parke,  B.  In 
that  case  the  Court  said,  that  the  word  "discharge"  was  ambiguous,  and  did  not 
neces.'^arily  import  satisfaction.  This  plea  states,  that  it  was  agreed  that  the  acceptance 
should  be  a  discharge  of  the  plaintiff's  claim.  The  reason  why  the  giving  a  smaller 
sum  has  been  held  to  be  no  satisfaction  of  a  larger,  is  the  want  of  consideration  for 

(rt)  The  plaintiff  replied  to  this  plea  by  accepting  the  sums. 
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the  relinquishment  of  the  residue  ;  but  if  there  be  any  consideration,  the  law  does  not 
inquire  into  its  value.]  In  Gifford  v.  JFhittaker  (6  Q.  B.  249),  the  defendant  pleaded  that 
he  gave  the  plaintiff  authority  to  receive  monies  due  to  the  defendant,  and  pay  himself 
thereout,  on  the  terms  that  the  plaintiff  should  use  reasonable  diligence  in  endeavouring 
to  collect  the  same  ;  it  then  alleged,  that  the  plaintiff  might  have  received  the  monies, 
and  had  the  option  of  paying  himself  the  amount  claimed,  but  he  did  not  use  due 
diligence  in  collecting  the  same,  but  so  negligently  conducted  himself,  that,  by  reason 
thereof,  and  without  the  defendant's  default,  the  monies  were  lost  to  him  ;  and  that 
was  held  a  bad  plea  of  accord  and  satisfaction.  [Pollock,  C.  B.  In  that  case  there 
was  no  authority  which  was  not  revocable.  The  substance  of  the  plea  was  this,— 
"  I  have  given  you  an  opportunity  of  paying  yourself,  and  you  have  not  done  so."] 
It  does  not  appear  that  this  was  a  negotiable  instrument ;  for  though  the  acceptance 
is  in  blank,  it  is  not  averred  that  there  was  any  authority  in  any  person  to  fill  it  up ; 
and  it  is  consistent  with  every  allegation  in  the  plea,  that  the  delivery  was  [378] 
accompanied  with  instructions  to  fill  it  up  in  a  particular  way.  In  Evans  v.  Powis 
(1  Exch.  601),  Parke,  B.,  says,  "There  cannot  be  a  good  accord  and  satisfaction  of 
the  whole  of  a  liquidated  debt,  as  this  is,  by  payment  of  part,  unless  there  be  a  good 
consideration  for  giving  up  the  remainder ;  consequently,  when  the  plea  is,  that  a  less 
sum  was  given  in  satisfaction  for  a  greater,  such  a  consideration  must  be  averred." 
He  also  cited  Sclmltz  v.  Astley  (2  Bing.  N.  C.  544). 

Rew  appeared  in  support  of  the  plea,  but  was  not  called  upon  to  argue. 

Pollock,  C.  B.  The  plea  affords  a  sufficient  answer.  It  discloses  an  agreement, 
by  which  the  plaintiff  was  to  have  the  benefit  of  a  chattel — that  is,  an  imperfect  bill  of 
exchange  or  acceptance,  which  he  might  fill  up  with  the  name  of  a  drawer;  and  if  the 
acceptance  should  be  paid  in  six  months,  that  was  to  extinguish  the  debt,  but  if  not 
paid  in  that  time,  the  defendant  was  to  be  liable  to  pay  101.  only. 

Parke,  B.  The  plea  is,  in  truth,  pleaded  to  601.  4s.  6d.  only,  for  it  excepts  101. 
and  91.  1 5s.  6d.  ;  and  it  states,  in  substance,  that  the  plaintiff  accepted  a  piece  of  paper 
which,  by  the  insertion  of  the  name  of  a  drawer,  might  be  made  into  a  negotiable 
instrument,  in  satisfaction  of  601.  4s.  6d.,  if  the  bill  shouhl  be  paid  at  maturity,  but  if 
not,  that  sum  should  be  satisfied  on  payment  of  101.  The  question  is,  whether  that 
affords  a  good  answer.  I  think  it  does.  The  acceptance  being  for  a  less  amount  than 
the  sum  due,  the  plaintiff  may  possibly  have  made  a  bad  bargain ;  but  it  is  to  be 
presumed  that  the  instrument  was  capable  of  being  made  available;  and,  inasmuch  as 
the  plaintiff  might  have  accepted  a  diamond  or  a  chattel  of  any  kind  in  satisfaction, 
there  is  no  reason  why  he  may  not  [379]  take  a  blank  acceptance.  In  PinneFs  case 
(5  Rep.  117  a.),  "it  was  resolved  by  the  whole  Court,  that  payment  of  a  lesser  sum, 
on  the  day,  in  satisfaction  of  a  greater,  cannot  be  any  satisfaction  for  the  whole, 
because  it  appears  to  the  Judges,  that  by  no  possibility  a  lesser  sum  can  be  a  satisfaction 
to  the  plaintiff  for  a  greater  sum  ;  but  the  gift  of  a  horse,  hawk,  or  robe,  &c.,  in  satis- 
faction, is  good  ;  for  it  shall  be  intended  that  a  horse,  hawk,  robe,  &c.,  might  be  more 
beneficial  to  the  plaintiff  than  the  money,  in  respect  of  some  circumstance,  or  otherwise 
the  plaintiff  would  not  have  accepted  it  in  satisfaction."  The  priiiciple  is  clear,  that 
the  Court  cannot  enter  into  the  value  of  the  consideration.  Mr.  Xeedham  argued  as 
if  there  had  been  a  condition,  in  the  event  of  the  bill  not  being  paid  at  maturity,  to 
pay  101.  besides:  if  so,  the  plea  would  have  been  bad  for  want  of  an  averment  of 
payment.  That,  however,  is  not  the  case.  The  words  are,  that  he  shall  be  liable  to 
paV  101.,  and  the  acceptance  shall  be  a  discharge  of  so  much  as  exceeds  that  amount. 
That  is  very  different  from  saying,  that  he  shalfpay  101.  It  appears  by  the  ple:i,  that 
the  liability  of  the  defendant  is  reduced  to  the  sum  of  101,  and  that  is  satisfied  by 
payment  into  court. 

Alderson,  B  There  is  no  doubt  the  plea  is  good.  If  it  had  been  the  only  plea 
on  the  record,  the  plaintiff  would  have  been  entitled  to  judgment  for  191  los.  6d. ; 
but  there  are  other  pleas  answering  that  amount ;  and  the  question  is,  whether  this 
is  a  good  plea  to  the  extent  to  which  it  goes,  namely  601.  4s.  6d.  It  states  that  the 
parties  made  an  agreement  that  the  plaintiff  should  take  a  particular  acceptance  in 
discharge  of  his  claim,  and  that,  if  the  acceptance  was  paid  at  maturity,  it  was  to  be 
a  satisfaction  for  601.  4s.  6d.  ;  if  not,  the  defendant  was  to  remain  liable  to  the  extent 
of  101.  That  is  a  good  answer.  We  cannot  [380]  value  the  signature  of  the  barl  ot 
Mexborough  ;  possibly  it  may  be  worth  something  as  an  autograph. 

PLATTrB.     I  am  of  the  same  opinion.     The  plea  excepts  191.  15s.  6d.,  and  states 
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certain    facts,    which    shew    that   the   defendant   is   discharged    from    all    but    that 
sum. 

That  is  surely  a  good  plea. 

Judgment  for  the  defendant. 

Bamford  and  Others  v.  Joseph  Iles,  John  Neale,  and  Thomas  Iles.  Jan.  1 9, 
1849. — A  bond,  reciting  that  A.  was  appointed  assistant  overseer  of  the  parish 
of  M.,  was  conditioned  for  the  due  performance  of  his  duties,  "thenceforth  from 
time  to  time,  and  at  all  times,  so  long  as  he  should  continue  in  such  office."  On 
the  '2.5th  June,  1840,  a  vestry  meeting  was  held,  at  which  A.  was  elected  assistant 
overseer  until  the  25th  March,  1841,  at  a  salary  of  8d.  in  the  pound  on  some 
sums  collected,  and  4d.  on  others.  Two  justices,  by  their  waiTant,  dated  9th  July 
1840,  reciting  the  vestry  resolution,  and  that  his  salary  had  been  fixed  for  the 
execution  of  his  office  until  the  25th  March  then  next,  stated,  that  in  pursuance 
of  the  59  Geo.  3,  c.  12,  they  appointed  him  assistant  overseer.  On  the  25th 
March,  1841,  he  was  again  elected  to  the  same  office,  at  a  salary  of  501.  per  annum, 
and  was  re-appointed  by  the  justices,  and  he  continued  to  be  so  re-elected  and 
re-appointed  by  the  justices  until  March,  1846.  On  ceasing  to  hold  office,  he 
retained  monies  in  his  hands : — Held,  that  the  sureties  were  not  liable  on  the 
bond. 

[S.  C.  18  L.  J.  M.  C.  49.     Distinguished,  Fravk  v.  Edivards,  1852,  8  Ex.  214.] 

The  plaintiffs  in  this  case  were  the  churchwardens  and  overseers  of  Minchinhampton, 
in  the  county  of  Gloucester ;  and  this  was  an  action  of  debt  on  a  bond,  dated  the  29th 
of  June,  1840,  made  by  Thomas  lies  as  principal,  and  the  other  defendants  as  his 
sureties,  with  the  churchwardens  and  overseei's  of  the  said  parish.  The  condition  of 
the  bond  stated,  that,  whereas  by  a  resolution  of  the  vestry  of  the  said  parish  of 
Minchinhampton,  held  on  Thursday  the  25th  of  June,  1840,  the  said  Thomas  lies  hath 
been  duly  elected,  chosen,  and  appointed  assistant  overseer  of  the  said  parish  of 
Minchinhampton,  under  an  Act  of  the  59  Geo.  3 ;  and  whereas  it  was  understood  and 
agreed  at  the  time  of  such  election  and  appointment,  that  the  above-bounden  Thomas 
lies,  together  with  the  above  also  bounden  Joseph  Iles  and  John  Neale,  as  his  sureties, 
should  enter  into  the  above  [381]  written  bond  or  obligation,  with  such  condition  as 
is  hereunder  written,  for  the  due  discharge  of  the  duties  of  the  said  office,  and  for  the 
due  collection  and  payment  of  the  rates  which  may  be  made  within  the  same  parish, 
for  the  relief  and  for  other  purposes  relating  to  the  poor  thereof,  for  so  long  as  he 
shall  continue  to  act  in  such  office.  Now  the  condition  of  this  obligation  is  such,  that 
if  the  above-bounden  Thomas  lies  shall  and  do,  from  thenceforth  from  time  to  time 
and  at  all  times,  so  long  as  he  shall  continue  in  such  office  of  assistant  overseer  as 
aforesaid,  and  in  any  way  act  therein,  well,  truly,  duly,  and  faithfully  execute,  perform, 
and  discharge  all  and  singular  the  duties  of  the  said  office,  and,  amongst  other  things, 
pay  over  to  the  overseers  all  sums  of  money  that  might  be  due  from  him,  then  the 
obligation  to  be  void,  otherwise  to  remain  in  full  force.  The  breach  of  the  condition 
consisted  in  the  assistant  overseer  not  having  paid  over  the  sum  of  1991.  5s.  6d.  to  the 
overseers.  The  defendant  Thomas  lies,  the  principal,  having  suffered  judgment  to  go 
by  default,  the  following  case  was  stated  by  a  Judge's  order  for  the  opinion  of  this 
Court : — 

On  the  25th  of  June,  1840,  a  vestry  meeting  of  the  inhabitants  of  Minchinhampton 
was  duly  held,  for  the  purpose  of  appointing  an  assistant  overseer  of  the  parish,  under 
the  59  Geo.  3,  c.  12  ;  and  a  vestry  minute  of  that  day  stated,  that  it  would  be  desir 
able  to  appoint  an  assistant  overseer  for  the  parish,  under  the  59  Geo.  3,  c.  12,  s.  7. 
That  his  duties  should  be  to  make  and  collect  the  rate,  and  to  do  all  the  duties  of 
overseers.  That  he  should  be  paid  at  the  rate  of  8d.  in  the  pound  for  the  sums 
collected  of  31  and  under,  and  at  the  rate  of  4d.  for  suras  collected  above  that  sum  ; 
and  that  such  appointment  should  continue  till  the  25th  of  March  then  next.  That 
Thomas  lies  was  elected,  and  that  the  two  other  defendants  were  his  sureties.  It  was 
understood  at  such  meeting,  that  Thomas  lies  as  principal,  and  the  two  other  defen- 
dants as  sureties,  should  enter  into  a  bond  for  the  due  discharge  by  the  prin[382]- 
cipal  of  the  duties  of  his  office,  and  the  payment  of  the  rates  on  the  9th  of  July  in  the 
same  year. 
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Two  county  justices,  in  pursuance  of  the  above  resolution,  by  warrant  dated  the 
9th  of  July,  1840,  appointed  Thomas  lies  to  be  assistant  overseer.  The  warrant,  after 
reciting  the  sanction  of  the  vestry  resolution,  and  that  the  salary  of  Thomas  lies  had 
been  fixed,  for  the  execution  of  his  office  until  the  2.5th  of  March  next,  stated,  that  in 
pursuance  of  the  statute  59  Geo.  3,  c.  12,  they  appointed  him  assistant  overseer. 
Thomas  lies  continued  in  his  ofiice  until  the  2.5th  of  March,  1841,  when  he  was  again 
nominated  and  elected  to  the  same  office.  The  resolution  of  the  vestry  of  that  date 
stated,  that  the  assistant  overseer  should  "be  paid  the  .salary  of  501.  per  annum,  com- 
mencing on  the  25th  of  March,  1841;  the  same  securities  continuing  liable  for  the 
due  discharge  of  the  duties  of  his  office,  in  accordance  with  the  bond  already  entered 
into  by  them."  The  justices,  as  before,  appointed  him  to  his  office.  Thomas  lies  was 
annually,  on  each  25th  of  March,  re-elected  by  the  vestiy,  at  the  salary  of  501.,  and 
subsequently  appointed  by  the  justices,  down  to  the  25th  of  March,  1845.  He  filled 
the  office  from  the  25th  March,  1845,  to  the  25th  March,  1846,  when  he  ceased  to 
hold  it.  No  breach  of  the  bond  had  been  committed  down  to  the  29th  of  September, 
1843  ;  but  on  the  day  of  his  ceasing  to  hold  his  office  in  1846,  the  sum  of  3091.  5s.  6d. 
remained  in  his  hands.  This  sum  was  afterwards  reduced  by  payments  to  the  sum  of 
1991.  5s.  6d.,  but  that  latter  sum  still  remained  due  to  the  parish  officers.  Neither  of 
the  sureties  had  notice  of  any  breach,  nor  was  either  of  them  called  upon  to  pay,  until 
after  Thomas  lies  had  ceased  to  be  assistant  overseer. 

The  question  for  the  opinion  of  the  Court  is,  whether,  under  the  above  circum- 
stances, the  defendants  Joseph  lies  and  .John  Neale  were  liable  as  sureties  of  the 
defendant  Thomas  lies,  on  the  said  bond,  to  the  plaintiffs,  for  the  [383]  said  sum  of 
1991.  5s.  6d.,  so  due  from  the  said  Thomas  lies  to  the  said  parish,  or  for  any  part  of 
the  said  sum. 

If  the  Court  should  be  of  opinion  in  the  negative,  then  the  plaintiffs  agreed  that 
a  judgment  of  nolle  prosequi  might  be  entered  against  them.  But  if  the  Court  should 
be  of  a  contrary  opinion,  then  the  said  defendants  Joseph  lies  and  John  Neale  agreed 
to  withdraw  the  plea  pleaded  by  them  therein,  and  that  judgment  of  confession  for 
1991.  5s.  6d.  damages,  might  be  then  entered  against  them,  with  costs. 

Hugh  Hill,  for  the  plaintiffs.  The  question  turns  upon  the  condition  of  the  bond, 
and  the  language  of  the  59  Geo.  3,  c.  12. (a)  By  that  clause,  every  person  appointed 
as-[384]-sistant  overseer  is  to  continue  to  be  such,  until  he  shall  resign  office,  or  his 

(a)  Sect.  7  enacts,  "  That  it  shall  be  lawful  for  the  inhabitants  of  any  parish,  in 
vestry  assembled,  to  nominate  and  elect  any  discreet  person  or  persons  to  be  assistant 
overseer  or  overseers  of  the  poor  of  such  parish,  and  to  determine  and  specify  the 
duties  to  be  by  him  or  them  executed  and  performed,  and  to  fix  such  yearly  salary 
for  the  execution  of  the  said  office  as  shall  by  such  inhabitants  in  vestry  be  thought 
fit ;  and  it  shall  be  lawful  for  any  two  of  his  Majesty's  justices  of  the  peace,  and  they 
are  hereby  empowered  by  warrant  under  their  hands  and  seals,  to  appoint  any  person 
or  persons  who  shall  be  so  nominated  and  elected  to  be  assistant  overseer  or  overseers 
of  the  poor,  for  such  purposes  and  with  such  salary,  as  shall  have  been  fixed  by  the 
inhabitants  in  vestry  ;  and  such  salary  shall  be  paid  out  of  the  money  raised  for  the 
relief  of  the  poor,  at  such  times  and  in  such  manner  as  shall  have  been  agreed  upon 
between  the  inhabitants  in  vestry,  and  the  respective  persons  so  to  be  appointed; 
and  every  person  to  be  so  appointed  assistant  overseer  shall  be,  and  he  is  hereby 
authorised  and  empowered,  to  execute  all  such  duties  of  the  office  of  overseer  of  the 
poor,  as  shall  in  the  warrant  for  his  appointment  be  expressed,  in  like  manner,  and  as 
fully  to  all  intents  and  purposes,  as  the  same  may  be  executed  by  any  ordinary  over- 
seer of  the  poor  :  and  every  person  or  persons  so  appointed  shall  contniue  to  be  an 
assistant  overseer  of  the  poor,  until  he  or  they  shall  resign  such  office,  or  until  his 
or  their  appointment  shall  be  revoked  hv  the  inhabitants  of  the  parish  in  vestry 
assembled,  and  no  longer ;  and  it  shall  be  lawful  for  the  inhabitants  of  any  parish, 
upon  the  nomination  and  election  by  them  of  any  assistant  overseer  or  overseers,  to 
require  and  take  security  for  the  faithful  execution  of  his  or  their  office,  by  bond,  with 
or  without  a  surety  or  sureties,  and  in  such  penalty  as  they  shall  think  fit ;  and  every 
such  bond  shall  be  made  to  the  churchwardens  and  overseers  of  the  pooi',  and  may,  on 
any  breach  of  the  condition  thereof,  be  put  in  suit,  by  and  m  the  names  of  tlie  church- 
wardens and  overseers  of  the  poor  for  the  time  being,  by  the  direction  of  the  vestry 
or  select  vestry,  for  the  benefit  of  the  parish,  in  the  manner  hereinafter  provided. 
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appointment  shall  be  revoked.  If  the  minutes  of  the  vestry  are  alone  looked  at,  the 
appointment  would  appear  to  be  for  a  year  only,  but  the  warrant  of  the  justices,  which 
refers  to  the  statute,  authorises  the  Court  to  construe  the  appointment  as  the  justices 
have  construed  it,  namely,  as  continuing  until  lesignatiou  or  revocation.  By  the  terms 
of  the  condition,  the  defendants  are  to  remain  lialjle  so  long  as  the  assistant  overseer 
continues  in  office  ;  and  the  only  alteiation  which  has  taken  place  is  the  payment  of  a 
fixed  salary  in  lieu  of  poundage.  Where,  indeed,  it  appears  from  the  recital  of  the 
bond  that  the  office  is  an  annual  one,  the  liability  of  the  sureties  will  not  endure 
beyond  that  period,  though  the  condition  be  for  the  performance  of  the  duties  "at  all 
times  thereafter":  Lord  ArUngton  v.  Merricke  (2  Wms.  Saund.  415  b).  But  where  a 
bond  given  to  secure  the  faithful  performance  of  the  office  of  a  collector  of  parochial 
rates  (who  was  by  act  of  Parliament  to  be  appointed  by  trustees  for  a  year,  aud  then 
to  be  capable  of  re-election)  was  conditioned  for  due  collection  of  the  rates  "during 
such  time  as  he  should  continue  in  the  said  office,  whether  by  virtue  of  his  said  appoint- 
ment, 01-  of  any  re  appointment  thereto  ;"  it  was  held,  that  the  obligation  of  the  bond 
was  not  confined  to  the  year  for  which  he  was  originally  appointed,  but  extended 
to  all  subsequent  years  in  which  he  was  continuously  re-appointed  ;  Auc/ero  v.  Keen 
(1  M.  &  W.  390).'  Lord  Abinger,  C.  B,  there  observes,  that  "it  would  be  difficult 
to  find  any  words  more  clear  than  those  [385]  employed,  to  shew  that  the  parties 
meant  to  provide  for  the  continuance  of  the  party  in  office."  Also  in  Curling  v.  Chalkltn 
(3  M.  &  Sel.  502),  the  obligation  was  held  to  continue  as  long  as  the  oflice,  the  con- 
dition being  without  any  restraining  Avords,  and  it  not  appealing  by  the  statute  that 
the  office  was  an  annual  one.     That  principle  applies  to  the  present  case. 

Greaves,  for  the  defendants.  The  appointment  by  the  vestry  was  in  terms  limited 
to  a  year,  and  the  salary  was  limited  to  the  same  period.  The  change  of  salary  is  an 
injury  to  the  sureties,  and  operated  to  discharge  their  liability.  The  sureties  may 
each  sa}%  "  in  hsee  non  foedera  veni."  Where  a  contractor  undertook  to  perform  certain 
works,  and  it  was  agreed  that  three-fourths  of  the  work,  as  finished,  should  be  paid 
for  every  two  months,  and  the  remaining  one-fourth  upon  the  completion  of  the  whole 
work ;  it  was  held,  that  the  sureties  for  the  due  performance  of  the  contract  were 
released  from  their  liability,  by  reason  of  payments  exceeding  three-fourths  of  the 
woi'k  done  having,  without  the  consent  of  the  sureties,  been  made  to  the  contractcn-, 
before  the  completion  of  the  whole  work  :  Calnrt  v.  The  London  Dork  Company  (2  Kee. 
638).  It  was  there  argued,  that  the  advances  beyond  the  stipulations  of  the  contract 
were  calculated  to  be  beneficial  to  the  sureties,  but  the  Cauit  said  that  could  be  of  no 
avail.  In  Whitcher  v.  Hall  (5  B.  &  C.  269),  Bavley,  J.,  in  delivering  judgment,  saj's  : 
"In  Heard  v.  U'adham  (I  East,  619),  and  Campbell  v.  French  (2  H  Bl.  163;  6  T.  R. 
200),  it  was  held,  that  the  performance  of  a  contract  substantially  the  same  as  that 
originally  made,  did  not  give  a  right  of  action  against  a  surety  who  had  not  consented 
to  the  alteration."  [386]  [Parke,  II  Lord  Arlingto^i  v.  Merricke,  and  other  cases  there 
cited,  shew  that  the  condition  may  be  I'estrained  by  the  recital ;  but  in  this  case, 
whatever  the  justices  may  say  in  their  warrant  cannot  have  a  greater  effect  than  the 
terms  of  the  bond  itself.  If  the  condition  had  contained  the  words  "or  of  any 
re-appointment  thereto,"  as  in  Augero  v.  Keen,  there  would  have  been  an  end  of  the 
difficulty.  There  is  nothing  in  the  statute  to  prevent  the  vestry  from  appointing  a 
per.son  for  a  year.  Pollock,  C.  B.  The  statute  only  means  this,  that  if  the  appoint- 
ment be  made  generally,  it  shall  continue  until  revoked.  Then,  if  a  party  be 
re-appointed  on  different  terms,  that  is  a  revocation  of  his  former  appointment. 
Alderson,  B.  Assuming  that  the  defendant  would  have  been  liable,  if  the  assistant 
overseer  had  continued  in  office  upon  the  same  terms,  he  has  not  done  so.] 

Per  Curiam. (a)     Judgment  of  nolle  prosequi. 

[387]  Boyd  and  Another  v.  Mangles  and  Others.  Jan.  24,  1849.— Assumpsit 
for  freight  due  on  a  charter  party.  Pleas,  non-assumpsit,  and  the  bankruptcy  of 
the  plaintiffs.  Replication  to  the  latter  plea,  that  the  plaintiffs,  before  their 
bankruptcy,  were  indebted  to  D.  &  Co.,  and  by  an  order  indorsed  on  the  charter 
party,  requested  the  defendants  to  pay  D.  &  Co.  all  sums  which  should  become 
due  on  the  charter  party  ;  that  the  charter  party,  with  the  order  indorsed,  was 

(«)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Piatt,  B. 
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delivered  to  D.  &  Co.  :  and  that  the  defendants  had  notice  of  the  order.  The 
rejoinder  traversed  the  notice.  It  appeared  that  the  plaintiffs,  having  offered 
their  ship  to  the  defendants  on  charter,  at  16s.  per  ton  per  month,  the  latter 
objected  on  the  ground  that  the  ship  was  too  large.  Whereupon  the  plaintiffs 
offered  to  take  half  the  ship,  on  adventure,  in  partnership  with  the  defendants. 
It  was  thereupon  arranged  that  a  charter  party,  in  the  usual  form,  should  be 
executed  by  the  plaintiffs  and  defendants,  and  that  an  agreement  as  to  the 
adventure  should  be  signed  by  A.,  the  plaintiffs'  clerk,  as  their  agent,  and  a 
memorandum  of  guarantee  should  be  signed  by  the  plaintiffs.  The  agreement 
stated,  that  the  trading,  cargo,  &c.,  should  be  upon  the  joint  account  and  risk  of 
the  defendants  and  A.  ;  and  that,  after  payment  or  deduction  of  the  freight,  the 
profit  or  loss  should  be  borne,  and  received  or  paid,  by  the  parties  in  equal 
moieties.  The  plaintiffs,  by  their  memorandum,  guaranteed  A.  from  all  losses 
and  expenses  happening  in  the  course  of  such  trading.  The  plaintiffs,  being 
indebted  to  D.  &  Co.,  in  a  large  sum  of  money,  subsequently  deposited  the 
charter  party  with  them  as  a  security,  with  an  indorsement  upon  it,  directed  to 
the  defendants,  requiring  them  to  pay  the  amount  due  to  D.  &  Co.  Notice  of 
this  was  afterwards  given  to  the  defendants.  The  plaintiffs  subsequently  became 
bankrupts,  and  assignees  were  appointed.  The  present  action  was  brought  by 
D.  &  Co.,  in  the  names  of  the  bankrupts,  to  recover  the  freight  due  under  the 
charter  party. — Held,  first,  that,  upon  the  true  construction  of  the  documents, 
the  defendants  were  bound,  in  the  first  instance,  to  pay  the  freight  to  the 
plaintiffs  ;  and  that,  on  the  final  settlement  of  accounts,  the  profit  or  loss  was  to 
be  borne  by  the  parties,  in  equal  proportions. — Secondly,  that  the  transaction 
amounted  to  an  absolute  assignment  to  I).  &  Co.  of  the  plaintiffs'  interest  in  the 
freight,  so  as  to  prevent  it  vesting  in  their  assignees,  and  that  the  plaintiff's  were 
entitled  to  recover  as  trustees  for  D.  &  Co. 

[S.  C.  18  L.  J.  Ex.  273.  In  Chancery,  nomine  Mangles  v.  Dixon,  1  Mac.  &  G.  437; 
1  Hall.  &  Tw.  542;  41  E.  R.  1334  (with  note):  reversed  in  Hou.se  of  Lords, 
3  H.  L.  C.  702 ;  10  E.  R.  278  (with  note)  ] 

Assumpsit  to  recover  37171.  14s.  8d.,  as  the  balance  of  freight  due  under  a  charter 
party,  of  the  23rd  of  April,  184.5,  made  between  the  plaintiffs,  as  the  owners  of  the 
ship  "Fifeshire,"  and  the  defendants,  whereby  the  defendants  agreed  to  hire  the  ship 
for  six  months,  at  the  rate  of  16s.  per  ton  per  month.  The  declaration,  after  setting 
out  the  charter  party,  and  the  usual  averments,  alleged  as  a  breach  the  non-payment 
of  the  freight.  The  defendants  Price  and  Moore  suffered  judgment  by  default.  The 
defendant  Mangles  pleaded,  with  other  pleas,  first,  non-assumpsit :  secondly,  the 
bankruptcy  of  the  plaintiffs,  and  the  appointment  of  the  assignees  under  the  fiat, 
before  action.  Issues  were  joined  on  the  first  and  other  pleas,  and  to  the  second  plea 
the  plaintiffs  replied,  that  before  their  bankruptcy  they  were  indebted  to  Messrs. 
Dixon  &  Co.  in  a  sum  of  money  exceeding  the  monies  sought  to  be  recovered  in  the 
action  ;  and  by  an  order  in  writing,  indorsed  upon  the  charter  party,  and  addressed 
to  the  defendants,  requested  the  defendants  to  pay  to  Dixon  Si  Co.,  [388]  or  their 
order,  all  sums  which  from  that  time  should  become  due  under  the  charter  party  : 
that  they  delivered  the  charter  party,  with  the  order  indorsed,  to  Messrs.  Dixon, 
which  order  was  by  them  shewn  to  the  defendants,  who  thereby,  before  the  bankruptcy, 
had  notice  thereof :  that  the  plaintiffs,  in  manner  aforesaid,  assigned  to  Messrs.  Dixon 
all  their  right  to  the  sums  to  become  due  under  the  charter  party  :  that  the  sums  in 
the  declaration  mentioned  became  due  to  them  under  the  said  charter  party  :  that  the 
plaintiffs  were  indebted  to  Messrs.  Dixon  in  sums  exceeding  the  monies  due  from  the 
defendants  under  the  said  charter  party ;  and  that  the  plaintiffs  sued  for  the  benefit 
of  Messrs.  Dixon. 

Rejoinder,  that  the  order  was  not  shewn  to  the  defendants. 

The  replication  and  rejoinder  were  afterwards  amended,  and  the  issue  eventually 
was,  whether  the  defendants  had  notice  of  the  order. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  Hilary  Term,  1849, 
a  verdict  was  found  for  the  plaintiffs  for  36041.  13s.,  subject  to  a  motion  to  enter  a 
verdict  for  the  defendants.  The  following  special  case  was  afterwards  agreed  upon 
between  the  parties  : —  ,-1.1 

The  plaintiffs  at  the  time  of  the  charter  party,  and  until  their  bankruptcy,  earned 
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on  business  in  co-pjirtnership,  as  shipowners  and  importers  of  guano,  in  Southwaik, 
and  the  defendants  during  that  time  were  merchants  in  co-partnership,  in  London, 
and  were  engaged  in  chartering  vessels  for  importing  guano. 

In  April,  1845,  the  plaintiffs,  by  their  broker,  offered  to  the  defendants  to  let  to 
them  the  plaintiffs'  ship  "Fifeshire,"  on  charter,  at  16.s.  per  ton  per  month.  The 
defendants  objected  to  the  "Fifeshire"  as  too  large,  whereupon  the  plaintiffs  offered 
to  take  half  the  ship  on  adventure,  in  partnership  with  the  defendants.  It  was  there- 
upon ultimately  arranged,  that  a  charter  party,  in  the  usual  form  (which  was  the 
document  declared  upon),  should  be  executed  by  the  [389]  plaintiffs  and  the  defen- 
dants, and  that  a  written  agreement  as  to  the  proposed  adventure  should  be  entered 
into,  which  should  be  signed  by  one  G.  Ashton  (a  clerk  of  the  plaintiffs),  in  his  own 
name,  but  in  reality  as  the  agent  of  the  plaintiffs,  and  as  representing  them  in  the 
transaction,  and  that  the  following  memorandum  should  accoi'dingly  be  signed  by 
Ashton,  and  the  succeeding  one  by  the  plaintiHs. 

The  following  documents  were  then  agreed  upon,  and  signed  by  the  parties  to 
them,  at  the  same  time,  and  as  one  transaction,  and  the  said  G.  Ashton  executing, 
not  as  principal  but  as  agent  for  the  plaintiffs,  as  previously  agreed  on  : — 

"Memorandum,  that  Messrs.  Mangles,  Price,  &  Moore,  having,  by  a  charter  party, 
dated  the  23rd  of  April  instant,  hired  the  ship  '  Fifeshire,'  for  the  term  and  at  the 
freight  therein  mentioned,  it  is  hereby  agreed  between  them  and  Mr.  G.  Ashton,  that 
the  trading  which  shall  be  carried  on,  and  all  cargo  and  produce  which  shall  be  sent 
on  board  the  said  ship,  in  pursuance  of  the  .said  charter  party,  and  all  benefits  and 
advantages  which  shall  be  derived  therefrom,  shall  be  for  and  upon  the  joint  account 
and  ri.sk  of  the  said  Mangles,  Price,  &  Mooi'e,  of  the  one  part,  and  the  said  G.  Ashton 
of  the  other  part,  in  equal  proportions ;  and  that  after  payment  or  deduction  of  the 
freight  and  all  incidental  expenses,  the  profits  or  loss  which  shall  arise  shall  be  borne, 
and  received  or  paid,  by  the  said  parties,  in  equal  moieties.  "G.  A.shton." 

"To  Messrs.  Mangles  &  Co.  "London,  April  24,  1845 

"  In  consequence  of  your  having  agreed  with  Mr.  G.  Ashton  that  he  shall  be 
entitled  to  one  moiety  of  the  profits  to  be  earned  by  you  in  trading  with  the  ship 
'Fifeshire,' in  pursuance  of  the  charter  party  entered  into  between  you  [390]  and 
ourselves,  Mr.  G.  Ashton  also  bearing  one  moiety  of  the  expense  and  loss,  if  any, 
attending  the  same,  we  hereby  jointly  and  severally  guarantee  and  undertake,  from 
time  to  time  and  at  all  times  thereafter,  to  .save  you  harmless  against  the  share  of  all 
such  charges  and  expenses  and  loss  as  may  be  sustained  or  happen  in  the  course  of 
such  trading,  which  Mr.  G.  Ashton,  by  virtue  of  your  agreement  with  him,  would  be 
liable  to  and  ought  to  pay." 

The  plaintiffs  then  undertook  to  reimburse  to  the  defendants  the  money  paid  by 
them,  by  reason  of  Ashton's  non-payment. 

The  "Fifeshire  "  sailed  from  Liverpool,  in  June,  1845,  and  in  August,  1846,  arrived 
again  in  England  with  a  cargo  of  guano,  which  was  delivered  to  the  defendants 

Whilst  the  "  Fifeshire "  was  on  the  voyage,  the  defendants  accepted  bills  of 
exchange,  drawn  upon  them  by  the  plaintiffs,  for  instalments  of  the  freight,  pursuant 
to  the  charter  party,  to  the  amount  of  14501.,  which  were  duly  paid. 

In  December,  1845,  the  plaintiffs  being  indebted  in  the  sum  of  12,0001.  to  Messrs. 
Dixon  &  Co.,  bankers,  deposited  with  them  the  charter  party  in  question,  as  security 
for  the  amount,  with  the  following  words  written  in  the  margin,  and  signed  by  the 
plaintiffs : — 

"December  1,  1845. 

"  Messrs.  Mangles,  Price,  &  Co.,  please  to  pay  the  amount  of  what  is  due  from 
this  date  to  Messrs.  Dixon  &  Co.,  or  their  order.  "John  Boyd  &  Co." 

The  charter  party  bore  no  stamp  in  respect  of  this  memorandum. 

In  March,  1846,  the  defendants  received  notice  from  Messrs.  Dixon  &  Co.  that 
the  charter  party  had  been  deposited  in  their  hands  for  a  valuable  consideration  ;  that 
[391]  the  plaintiHs  thereby  authorised  the  defendants  to  pay  Messrs.  Dixon  all  sums 
due  or  to  become  due  on  the  charter  party,  and  they  required  the  defendants  to  pay 
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all  .such  monies.  In  consequence  of  this  notice  and  of  subsequent  correspondence,  the 
defendants,  on  the  20th  of  May,  1846,  paid  Messrs.  Dixon  1.501.,  and  on  the  9th  of 
July,  3001.  It  is  the  usual  practice,  upon  the  hire  of  ships  on  time  charters,  for  the 
charterers  to  pay  instalments  during  the  voyage. 

On  the  2.5th  of  May,  1846,  a  fiat  in  bankruptcy  issued  against  the  plaintiffs,  under 
which  they  were  declared  bankrupts,  and  assignees  were  appointed,  and  the  present 
action  was  brought  by  Messrs.  Dixon  &  Co.,  in  the  names  of  the  bankrupts,  to  recover 
for  the  hire  of  the  "  Fifeshire,"  under  the  charter  party  for  fifteen  mouths  and  five 
days,  at  16s.  per  ton  per  month,  after  deducting  the  above  payments  (amounting  to 
19001.)  made  to  the  plaintifls  and  Messi's.  Dixon  &  Co. 

The  cargo  of  the  "Fifeshire"  was  sold,  in  September  1846,  by  the  defendants,  for 
the  benefit  of  the  parties  interested,  and  the  nett  proceeds  thereof  amounted  to 
17151.  13s.  lid.  A  considerable  loss,  therefore,  was  sustained  by  the  adventure,  and 
an  account  was  delivered  by  the  defendants  to  Messrs.  Dixon  &  Co.  The  pleadings 
were  to  form  part  of  the  case,  and  either  party  was  to  have  upon  the  argument  the 
same  power  of  amendment  as  they  would  respectively  have  had  at  Nisi  Prius,  under 
the  order  of  the  Chief  Baron.  The  Court  was,  by  consent,  to  have  the  same  power  of 
drawing  any  inferences  of  fact  (and  deciding  upon  them)  that  a  jury  would  have; 
and  should  it  be  the  opinion  of  the  Court,  that,  either  in  the  present  state  of  the 
record,  or  under  any  amendment  which  it  might  have  been  necessary  to  make  under 
the  Judge's  order,  the  plaintifls  would  be  bound  to  prove  the  memorandum  indorsed 
upon  the  charter  party,  the  defendants  were  to  have  the  benefit  of  any  objection 
arising  from  the  want  of  a  stamp. 

[392]  The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiff's  were 
entitled  to  a  verdict  upon  the  first  and  second  issues,  or  either  of  them.  If  the  plaintiflTs 
•were  so  entitled,  the  verdict  was  to  be  entered  for  the  sum  of  36041.  13s.  on  such 
issue  as  the  Court  might  direct ;  if  otherwise,  the  verdict  was  to  be  entered  for  the 
defendants. 

Martin,  for  the  plaintiffs.  The  first  question  arises  under  the  plea  of  non  assumpsit, 
and  depends  upon  the  construction  of  the  contract.  By  the  rule  of  H.  T.,  4  Will.  4,  1 
(Jervis's  Rules,  126),  "the  plea  of  non  assumpsit  operates  only  as  a  denial  in  fact  of 
the  express  contract  or  promise  alleged,  or  of  the  matters  of  fact  from  which  the 
contract  or  promise  alleged  may  be  implied  by  law  ; "  therefore,  the  plaintiff's  are 
entitled  to  recover,  if  the  contract  was  proved  in  point  of  fact.  Now  the  obvious 
intention  of  the  parties  was,  that  ihe  freight  should,  at  all  events,  be  paid  by  the 
defendants  ;  that  the  liability  of  the  plaintiff's  to  share  the  risk  should  continue, 
although,  on  a  subsequent  statement  of  account,  they  might  have  to  recoup  the 
charterers  a  portion  of  the  money  paid.  The  difficulty  has  ari-sen  from  a  state  of 
things  which  neither  party  contemplated  at  the  time  the  contract  was  entered  into, 
for  they  no  doubt  expected  a  profit  beyond  the  freight.  This  is  an  independent  agree- 
ment to  pay  a  certain  sum  of  money:  Pordage  v.  Cole  (1  Saund.  320);  and  if  non 
assumpsit  would  have  been  no  answer  to  a  breach  alleging  the  non-payment  of  the  first 
monthly  instalment,  it  cannot  afford  any  defence  in  respect  of  the  ultimate  balance. 
Secondly,  this  is  not  a  cause  of  action  which  vested  in  the  plaintiffs'  assignees,  for 
they  only  took  what  the  bankrupt  was  legally  and  beneficially  interested  in  :  Burn  v. 
C'inva!ho{\  A.  &  E.  883).  The  plaintiffs  are  suing,  not  in  their  own  right,  but  as 
trustees  for  Messrs.  Dixon  &  Co.  [393]  Thirdly,  it  was  not  necessary  for  the  plaintiff's 
to  prove  the  order  indorsed  on  the  charter  party ;  for  the  assignment  was  by  parol, 
and  the  order  was  a  mere  direction  as  to  whom  the  defendants  were  to  pay.  The 
fact  of  notice  was  alone  traversed  ;  and  no  amendment  was  necessary. 

Peacock,  for  the  defendants.  Gibson  v.  IFiHter  (5  B.  &  Ad.  96)  decided,  that  a 
trustee,  suing  as  plaintiff'  in  a  Court  of  law,  must  be  treated  in  all  respects  as  a  party 
to  the  cause ;  and  any  defence  against  him  is  a  defence  in  that  action  against  the 
cestui  que  trust  who  uses  his  name.  The  plaintiff's  were  partners  in  the  adventure. 
This  being  one  entire  transaction,  the  several  documents  must  be  read  as  if  incor- 
porated ;  and  it  is  expressly  found,  that  the  defendants  having  objected  to  hn-e  the 
vessel,  the  plaintiff's  agreed  to  participate  in  the  profit  and  loss.  The  prmcipal  charge 
was  the  freight ;  therefore  that  was  to  be  deducted  from  the  amount  realised  by  the 
sale  of  the  guano.  If  the  cargo  had  fetched  nothing,  and  the  defendants  had  paid 
half  the  freight,  could  the  plaintiff's  have  sued  them  for  the  other  half  1  That  the 
freight  was  a  mere  item  of  account  in  the  partnership  transaction,  is  evident  from  the 
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terms  of  the  memorandum,  by  which  the  profit  and  loss  are  to  be  borne,  or  i-eceived 
and  paid  in  equal  moieties,  "  after  payment  or  deduction  of  the  freight  and  all 
incidental  expenses."  [Piatt,  B.  That  only  points  out  the  mode  in  which  the  account 
is  to  be  taken.  Parke,  B.  If  the  parties  intended  that  the  freight  should  be  paid 
out  of  the  profits,  why  did  they  preserve  the  form  of  a  charter  party,  with  a  collateral 
agreement  in  the  name  of  a  third  person  ?  The  question  is,  whether  there  is  any 
variance  in  the  statement  of  the  contract.]  The  memorandum  altogether  altered  the 
contract  contained  in  the  charter  party,  and  rendered  the  transaction  a  mere  partner- 
ship account.  A  contempora-[394]-neous  indorsement  will  qualify  the  effect  of  a 
written  instrument:  Hartlei/  v.  Wilkinson  (i  Camp.  Ill),  Sparrow  v.  Chisman  (Q  B. 
&  C.  241).  Besides,  the  defendants  have  not  received  notice  of  the  order.  This  was 
not  an  absolute  assignment  in  equity  of  the  debt,  but  only  an  equitable  mortgage,  the 
charter  party  having  been  deposited  as  a  security.  [Parke,  B.  If  the  intention  was 
that  the  whole  debt  should,  in  the  first  instance,  be  received  by  the  parties  to  whom 
it  was  assigned  as  a  security,  that  takes  from  the  assignor  the  right  to  receive  any 
part  of  it.  But  whether  Dixon  &  Co.  were  merely  to  have  a  lien  on  the  debt  for  the 
amount  due  to  them,  or  whether  they  were  to  receive  the  freight,  it  is  clear  that  the 
defendants  have  had  notice.] 

Pollock,  C.  B.  The  plaintiffs  are  entitled  to  judgment.  The  first  question 
arises  upon  the  general  issue,  and  upon  that  I  think  the  plaintiffs  ought  to  recover. 
The  contract  has  been  correctly  described  in  the  course  of  the  argument  by 
Mr.  Martin ;  and  although  in  reality  the  two  agreements  were  entered  into  con- 
temporaneously, we  must  construe  them  with  reference  to  the  intention  of  the  parties 
manifest  on  the  documents  themselves.  The  true  construction  is,  not  that  there  was 
a  general  partnership,  which  gave  the  parties  a  communitj'  of  interest  in  the  goods, 
but  only  a  community  of  interest  in  the  result  of  profit  or  loss  ;  and  in  the  meantime  the 
freight  was  to  be  paid  for  the  hire  of  the  ship  to  the  owner,  which  was  to  be  allowed 
on  the  ultimate  settlement  of  accounts.  With  respect  to  the  question  of  notice,  the 
plaintiffs  are  also  entitled  to  succeed.  Mr.  Peacock  contended  that  there  was  a 
distinction  between  the  mortgage  of  a  debt,  and  the  absolute  assignment  of  a  debt. 
Whatever  may  be  the  case  in  a  Court  of  equity,  we  cannot  recognise  such  a  distinc- 
tion here.  Notice  was  given  to  the  defendants,  that  the  documents  were  deposited 
with  [395]  Dixon  &  Co.,  and  the  effect  of  that  notice  was,  to  give  Dixon  &  Co.  a 
right  to  receive  the  freight  as  it  became  due.  Indeed,  the  defendants  seem  to  have 
thought  so,  for  they  have  more  than  once  paid  instalments  when  demanded.  There- 
fore we  are  enabled  to  construe  the  agreement,  not  only  by  the  plain  meaning  of  the 
words,  but  also  by  the  conduct  of  the  parties  themselves. 

Parke,  B.  I  am  of  the  same  opinion.  The  first  question  is,  whether  there  is  any 
variance.  The  contract  stated  in  the  declaration  is,  that  the  defendants  agreed  to 
hire  the  ship  for  six  months,  and  to  pay  freight  at  the  rate  of  16s.  per  ton  per  month. 
The  defendants  say,  that  they  never  entered  into  such  a  contract,  because,  at  the 
time  of  subscribing  the  charter  party,  they  made  another  agreement  with  Ashton,  as 
agent  of  the  plaintiffs,  and  that  the  effect  of  those  documents,  taken  together,  was  to 
make  them  no  longer  responsible  for  the  payment  of  freight  under  the  charter  party, 
but  to  constitute  a  partnership  transaction,  in  which  the  ship  was  to  be  engaged  for 
their  joint  profit  and  loss.  If  such  was  the  intention  of  the  parties,  why  did  they 
not  simply  stipulate  for  the  hire  of  the  vessel  upon  their  joint  profit  and  loss  ?  That 
they  had  a  different  intention,  is  plainly  to  be  collected  from  the  documents  them- 
selves. In  construing  the  documents,  we  may  give  effect  to  every  part  of  them,  by 
saying,  that  in  the  first  instance  the  defendants  were  to  hire  the  ship  and  pay  the 
freight,  and  that  on  the  termination  of  the  adventure,  the  accounts  were  to  be  settled, 
and  the  profit  or  loss  to  be  borne  by  the  parties  in  equal  proportions  ;  and  that  the 
name  of  Ashton  having  been  introduced,  the  plaintiffs  subscribed  the  agreement,  as  a 
security  for  the  repayment  by  him.  Construing  these  instruments  as  executed  at  the 
same  time,  their  effect  is,  that  the  defendant  is  to  pay  the  freight  in  the  first  instance, 
and  afterwards  to  be  recouped.  The  situation  of  the  parties  is  the  same  as  if  the 
[396]  agreement  had  been  to  hire  the  vessel  from  a  third  person,  and  that  person  was 
in  truth  the  plaintiff.  It  is  clear  that  the  defendants  understood  the  contract  in 
this  sense,  since  they  paid  the  first  instalment  to  the  plaintiffs,  and  after  the  assign- 
ment to  Dixon  &  Co.,  they  paid  to  them  two  other  instalments. 

Then,  with  respect  to  the  second  plea,  the  replication  states,  that  the  plaintiffs 
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assigned  to  Dixon  &  Co.  all  their  right  to  the  sums  due  under  the  charter  party,  and 
It  IS  clear  the  object  was  to  take  out  of  the  bankrupts  the  whole  equitable  interest  in 
the  proceeds,  so  that  whatever  benefit  could  possibly  arise  from  the  charter  party, 
was  to  be  absolutely  assigned.  If  the  assignors  retained  any  right,  the  replication 
would  be  bad,  inasmuch  as  the  whole  equitable  interest  was  not  taken  out  of  the 
bankrupts.  The  rejoinder  admits  the  assignment,  and  the  only  issue  raised  is, 
whether  notice  was  given  to  the  defendants  by  Dixon  &  Co.  of  their  right  to  receive 
the  proceeds.  It  is  clear  that  the  defendants  had  notice,  that  the  right  to  receive 
all  monies  due  under  the  charter  party  was  assigned  to  Dixon  &  Co.  for  a  valuable 
consideration,  and  that  takes  from  the  assignors  the  right  to  receive  any  portion. 
With  respect  to  the  other  question,  there  has  been  no  amendment,  nor  is  any 
necessary. 

Aldersox,  B.,  and  Pl.\tt,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

[397]  BuRiiESTEK,  Public  Officer  v.  Croptox.  Jan.  22,  18i9.— To  a  scire  facias 
under  the  7  Geo.  4,  c.  46,  s.  13,  against  a  member  for  the  time  being  of  a  banking 
copartnership,  it  is  no  answer  that  the  plaintiff  had  previously  issued  another 
scire  facias,  and  obtained  judgment  thereon,  against  another  member  for  the  time 
being  of  the  same  co-partnership. 

[S.  C.  6  D.  &  L.  430;  18  L.  J.  Ex.  142.] 

Scire  facias  under  the  7  Geo.  4,  c.  46.  The  declaration  stated,  that  F.  Burmester, 
as  public  officer  of  "  The  London  and  Westminster  Bank,"  had  recovered  judgment 
against  G.  Burdis,  as  public  ofiicer  of  "  The  Xorth  of  England  Joint-stock  Banking 
Company,"  for  53,9501.,  and  that  the  defendant  is  a  member  of  the  last-mentioned 
co-partnership  :  that  the  sheriff  was  commanded  to  make  known  to  the  defendant,  that 
he  might  shew  cause  why  the  plaintiff  ought  not  to  have  execution  against  him,  the 
defendant,  of  the  damages,  &c. 

The  defendant  pleaded,  that  he  and  one  J.  Aitchison  at  the  time  of  the  judgment, 
and  up  to  the  issuing  of  the  scire  facias,  were  members  of  the  last-mentioned  co-partner- 
ship, and  jointly  liable  to  have  execution  against  them  upon  the  said  judgment :  that 
before  the  issuing  of  the  scire  facias  in  the  declaration  mentioned,  the  plaintiff  issued 
another  writ  of  scire  facias  against  J.  Aitchison,  and  by  the  judgment  of  the  Court  it 
was  considered,  that  the  plaintiff  should  have  execution  against  the  said  Aitchison  of 
the  damages,  &c.     Verification. 

The  plaintiff  demurred  specially,  but  the  objection  urged  was,  that  the  statute 
gave  the  right  of  execution  against  members  for  the  time  being  of  such  co-partnerships, 
of  which  the  defendant  was  a  member,  irrespective  of  any  judgment  having  been 
previously  obtained  in  scire  facias  against  other  members  of  such  co-partnerships. 

Willes,  in  support  of  the  demurrer.  By  the  13Dh  section  of  the  6  Geo.  4,  c.  46, 
execution  may  issue,  in  the  first  instance,  against  any  "  member  or  members  for  the 
time  being  "  of  the  co-partnership ;  therefore  the  defendant  cannot  succeed,  unless  he 
establishes  this  proposition, — that,  when  [398]  the  scire  facias  is  executed  against  one 
member  for  the  time  being,  the  remedy  is  merged,  and  the  plaintiff  precluded  from 
proceeding  against  any  other  member  of  that  class.  [Alderson,  B.  If  that  doctrine 
were  carried  to  its  full  extent,  the  original  judgment  would,  in  some  cases,  be  an  answer 
to  its  own  scire  facias ;  for  the  original  judgment  is  sometimes  obtained  against  a 
party  primarily  liable.]  The  case  of  kiiiij  v.  Hoare  (13  M.  &  W.  495)  is  distinguishable, 
because  there  "the  defendants  were  joint  debtors ;  but  this  enactment  gives  a  joint  and 
several  remedy  against  each  class  of  members.  The  section  must  be  read  as  if  the 
language  had  been  against  any  person  or  persons,  "  members  of  the  co-partnership." 
Fmder  v.  Pddxrhj  (2  M.  &  G.  760),  shews,  that  the  non-joinder  of  other  parties  cannot 
be  pleaded  in  abatement  of  a  writ  of  this  description. 

The  Court  then  called  on 

Manisty  to  support  the  plea.  These  judgments  are,  by  the  7  Geo.  4,  c.  46,  to  be 
executed  in  the  mode  pointed  out  by  that  statute  in  conjunction  with  the  established 
practice.  A  scire  facias  is  only  necessary  for  the  purpose  of  making  the  record  con- 
sistent with  the  process.  The  legislature  considered,  that  execution  might  issue 
against  a  member  of  the  co-partnership,  on  a  judgment  against  the  public  officer,  with- 
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out  a  suggestion  or  scire  facias ;  therefore  the  execution  which,  by  the  practice  of  the 
Court,  issues  through  the  medium  of  a  scire  facias,  is,  under  the  statute,  the  same  as 
if  it  had  gone  without  the  intervention  of  that  writ.  The  object  of  the  scire  facias 
is  to  substitute  the  party  against  whom  execution  is  to  issue,  for  the  party  whose 
name  is  on  the  record  ;  and  when  one  or  more  members  of  a  class  are  selected,  the  record 
is  complete  as  a  judgment  against  them  ;  but  there  is  no  principle  or  au-[399]-thority 
for  saying,  that  one  judgment  against  several  members  can  be  split  up  into  several 
executions.  It  is  clear  that  a  party,  who  sues  one  only  of  several  joint  contractors, 
cannot  afterwards  proceed  against  the  others  ;  and  there  is  no  diflerence,  in  this  respect, 
between  an  action  and  an  execution.  The  judgment  and  execution  on  the  scire  facias 
are  part  and  parcel  of  the  original  record,  and  ought  to  include  all  members  of  a 
particular  class  ;  but  if  the  plaintiff's  argument  be  correct,  there  might  be  on  the  same 
recoid  numerous  judgments,  with  a  variety  of  executions  upon  each.  The  dischaige 
of  one  member  in  custody  on  a  ca.  sa.  would  not  operate  in  discharge  of  the  others  ; 
and  the  conflict  of  right  would  be  so  great,  that  no  Couit  could  give  effect  to  the 
14th  section,  which  provides  for  the  indemnity  of  persons  against  whom  execution  has 
issued.  It  would  be  a  great  hardship  on  the  parties ;  for,  if  one  writ  only  had  issued, 
the  debt  might  have  been  paid.  The  intention  of  the  statute  was  to  relieve  creditors 
from  technical  difficulty,  and  aflTord  them  a  summary  means  of  obtaining  judgment ; 
Dodgson  v.  Scott  (2  Exch.  457)  ;  but  the  remedy  must  be  pursued  according  to  the 
established  course  of  law.  A  scire  facias  is  a  judicial  writ,  and  ought  to  include  all 
parties  :  Lilly's  Prac.  Reg.  497.  Bosanqud  v.  Graham,  cited  in  Esdaile  v.  Lund  (12  M. 
&  W.  607),  shews  that  this  defence  is  pleadable  in  bar. 

Willes  replied. 

Pollock,  C.  B.  The  plaintiff  is  entitled  to  judgment.  The  Court  can  prevent 
any  oppression,  if  attempted  ;  and  all  we  have  now  to  do  is  to  construe  the  statute, 
and  see  that  this  proceeding  is  not  in  contravention  of  it.  I  think  it  is  not.  If  the  point 
were  new,  I  should  come  to  the  same  conclusion  ;  but  I  consider  that  we  are  bound 
by  au-[400]-thoiity  and  practice.  It  is  true,  that  persons  who  are  associated  in  these 
co-partnerships,  often  pay  dear  for  their  privileges  ;  but  the  intention  of  the  legislature 
was,  that  a  creditor  might  have  an  opportunity  of  obtaining  payment  from  any  member 
of  the  co-pai'tnership. 

Parke,  B.  The  question  does  not  depend  upon  the  common  law,  but  on  the 
construction  of  the  13th  section  of  the  6  Geo.  4,  c.  46,  which  constitutes  a  new  mode 
of  suing  and  being  sued,  and  creates  new  liabilities.  It  appears  to  me  that  we  ought 
to  construe  that  section  so  as  to  carry  into  effect  the  intention  of  the  legislature,  which 
evidently  was,  that  by  suing  the  members  of  one  or  more  classes  in  succession,  the 
creditor  might  recover  his  debt.  It  is  manifest  he  would  not  be  paid,  if,  after  execution 
against  one  of  a  particular  class,  who  was  not  able  to  pay,  there  was  an  end  of  all 
further  execution  against  any  other  member  of  that  class  ;  for,  according  to  the  defen- 
dant's argument,  the  plaintiff  must  then  resoit  to  another  class,  which,  by  the  statute, 
he  could  not  do  until  he  had  exhausted  all  the  members  of  the  previous  class.  There- 
fore the  effect  of  putting  that  construction  on  the  statute  would  be,  that  if  one  member 
of  a  class  turned  out  insolvent,  the  plaintiff  would  have  no  remedy  at  all.  The  statute 
was  evidently  framed  by  some  one  not  conversant  with  proceedings  at  common  law ; 
but  it  is  perfectly  clear  that  the  legislature  meant,  in  one  way  or  another,  by  making 
different  classes  of  persons  responsible,  that  the  creditor  should  be  paid  his  debt.  It 
is  said  to  be  a  hardship  that  several  concurrent  writs  of  execution  should  issue,  when, 
perhaps,  if  one  had  issued  in  the  first  instance,  the  debt  would  have  been  paid  ;  but  it 
should  be  recollected  that  none  would  have  issued,  unless  the  creditor  were  unpaid. 
If,  indeed,  a  number  of  writs  issued  for  the  purpose  of  oppression,  the  Court  would 
interfere  to  prevent  the  abuse  of  its  process ;  but  the  mere  fact  of  one  writ  having 
issued  against  a  person  liable  to  [401]  pay  the  creditor,  is  no  answer  to  another  writ 
against  another  shareholder  of  that  class. 

Alderson,  B.,  and  Plait,  B.,  concurred. 

Judgment  for  the  plaintiff. 

The  Shropshire  Union  Eailway  and  Canal  Company  v.  Anderson.  Jan.  29, 
1849. — To  a  declaration  under  the  8  &  9  Vict.  c.  16,  s.  26,  for  calls  by  a  Kailway 
Company,   empowered  by  their  special  Act  to  create    new  shares,  in  manner 
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agreed  upon  at  a  general  meeting  convened  for  the  purpose,  the  Court  refused  to 
allow  the  defendant  to  plead  "that  there  had  been  no  meeting  of  the  Company 
before  the  shares  were  created,"  and  "  that  the  shares  were  not  agreed  to  be 
created  at  a  meeting  of  the  Company,"  together  with  pleas  of  "  never  indebted," 
and  "that  the  defendant  was  not  a  shareholder,"  inasmuch  as  the  term  "share- 
holder," in  the  8  &  9  Vict.  c.  16,  meant  a  holder  of  shares  de  jure,  and  entitled 
to  participate  in  the  profits,  and  therefore  the  proposed  defence  was  open  either 
under  the  pleas  of  never  indebted,  or  the  denial  that  the  defendant  was  a 
shareholder. 

[S.  C.  6  Railw.  Cas.  56  ;  6  I).  &  L.  483 ;  18  L.  J.  Ex.  2.32 ;  13  Jur.  175.] 

This  was  an  application  for  leave  to  plead  two  pleas,  which  had  been  disallowed 
by  Rolfe,  B.,  at  Chambers.  The  action  was  brought  by  the  Company  against  an 
alleged  shareholder,  and  the  declaration  was  in  the  form  prescribed  by  the  26th  section 
of  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16.  The  special  Act  of  the 
Company  was  the  9  &  10  Vict.  c.  cccxxii.,  by  which  its  name  was  changed  from  the 
"  Ellesmere  and  Chester  Canal  Company  "  to  its  present  name,  and  the  first  section  of 
which  enacted,  that  all  the  provisions  in  the  Companies  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  16,  with  respect  "to  the  powers  of  the  Company,  to  be  exercised  only 
in  general  meeting,"  &c.,  "the  distribution  of  the  capital  of  the  Company  into  shares, 
the  transfer  or  transmission  of  the  shares,  the  payment  of  subscriptions,  and  the 
means  of  enforcing  the  payment  of  calls,"  &o.,  should,  "so  far  as  they  were  applicable, 
and  not  modified  by  that  Act,  or  inconsistent  with  the  provisions  thereof,  be  incor- 
porated therewith."  By  the  62nd  section,  certain  shares  were  allotted  to  the  pro- 
prietors of  the  old  Company;  and  by  the  67th  section,  the  Company  [402]  were 
■empowered  "  to  raise,  by  the  creation  of  new  shares  (other  than  the  shares  thereinbefore 
authorised  to  be  created  by  them),  for  the  purposes  of  that  Act,  the  sum  of  one 
million  pounds,  in  addition  to  any  monies  which  they  were  then  authorised  to  raise, 
upon  such  terms  and  in  such  manner  as  might  be  or  might  have  been  agreed  upon  at 
-any  general  meeting  of  the  Company,  specially  convened  for  the  purpose,"  &c.  The 
•defendant  proposed  to  plead  five  pleas  :  first,  never  indebted  ;  secondly,  that  he  was 
not  a  shareholder  in  the  Company  ;  thirdly,  that  no  calls  had  been  made  ;  fourthly, 
that  no  meeting  of  the  Company  had  been  called  before  the  shares  were  created  ; 
fifthly,  that  the  shares  were  not  agreed  to  be  created  at  a  meeting  of  the  Company. 
The  two  last  pleas  were  disallowed  by  the  learned  Judge. 

Bovill  shewed  cause.  The  defendant  ought  not  to  be  allowed  to  plead  the  two 
last  pleas.  The  26th  section  of  the  8  &  9  Vict.  c.  16,  prescribes  the  form  of  declara- 
tion in  an  action  for  calls.  The  27th  section  defines  the  mode  of  proof,  namely,  that 
the  defendant  was  a  shareholder  at  the  time  of  making  the  call ;  that  the  call  was  in 
fact  made,  and  notice  thereof  given  ;  and  it  is  expressly  provided,  that  it  shall  not  be 
necessary  to  prove  the  appointment  of  the  directors  who  made  such  call,  nor  any  other 
matter  whatsoever.  If  the  defendant  either  is  or  has  been  a  shareholder,  he  may 
have  received  or  be  entitled  to  receive  a  dividend,  and  ought  not  therefore  to  be 
-allowed  to  say  that  he  is  not  a  shareholder.  This  is  an  application  for  the  exercise  of 
the  discretionary  power  given  by  the  statute  4  Anne,  c.  16,  s.  4,  and  similar  pleas 
have  been  disallowed  iu  The  London  and  Brii/hfon  R'liliuay  Coinpam/  v.  IFikoii  (6  Bmg. 
N.  C.  135),  Same  v.  Fairdoiigh  (id.  270).  Those  authorities  were  adopted  by  the  Court 
of  Queen's  Bench,  in  The  South  Easkni  liailwai/  Ooinpani/  v.  Hdihlewhite  (12  A.  &  E. 
497).  If  in  fact  no  meeting  of  the  Company  [403]  was  held  before  the  shares  were 
created,  the  defendant  is  not  a  shareholder,  and  the  defence  is  open  under  the  plea  of 
"  never  indebted."  , 

T.  Jones,  in  support  of  the  rule.  If  it  be  doubtful  whether  the  subject-matter  of 
the  proposed  pleas  be  available  under  the  others,  the  Court  will  allow  the  defence  to 
be  raised  upon  the  I'ecord.  The  special  Act  incorporates  the  general  Act,  except  so 
far  as  its  provisions  are  modified  by  or  inconsistent  with  the  special  Act.  ihat  Act 
limits  the  powers  of  the  directors  under  the  general  Act  to  enforce  calls,  and  makes  it 
41  condition  precedent  that  the  new  shares  should  have  been  created  ni  the  manner 
prescribed.  If  those  shares  have  been  illegally  created,  the  shareholder  would  have 
no  interest  in  them,  even  though  he  had  paid  the  calls.  [Parke,  B.  1  he  legislature 
never  intended  that  a  party  should  be  liable  to  pay  calls,  unless  he  was  entitled  to  ttie 
profits ;  therefore  the  proposed  defence  is  only  a  denial  of  the  defendant  bsiug  a  stiare- 
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holder.]  Under  that  plea,  it  is  not  open  to  inquire  whether  the  shares  were  legally 
created  ;  the  only  question  is,  whether  the  defendant  was  a  shareholder  de  facto  at 
the  time  the  call  was  made.  [Alderson,  B.  By  the  28th  section,  the  register  is  only 
to  be  considered  as  prima  facie  evidence  of  the  defendant  being  a  shareholder;  so 
that,  although  a  person  is  registered  as  a  shareholder,  he  may  shew  that  he  is  not 
a  shareholder  in  reality.] 

Pollock,  C  B.  The  rule  must  be  discharged.  This  is  an  application  against  an 
order  of  my  brother  Eolfe ;  and  if  we  entertained  any  doubt  upon  the  subject,  we 
ought  to  allow  the  pleas,  but  if  we  entertain  none,  I  think  they  ought  not  to  be 
allowed,  because  possibly  some  other  Court  or  Judge  might  think  them  good.  That 
is  not  the  principle  on  which  we  ought  to  act ;  for  if  so,  no  case  could  be  considered 
as  decided  until  it  was  settled  by  the  House  of  [404]  Lords.  The  rule  ought  to  be, 
to  permit  the  use  of  more  than  one  count  by  a  plaintiff,  and  of  more  than  one  plea  by 
a  defendant,  if  there  be  any  reasonable  doubt  that  either  one  or  the  other  would  suffer 
hardship  or  injustice  fiom  the  want  of  such  indulgence.  But  if  it  be  clear,  that  in 
substance  this  plea  is  but  a  denial  that  the  defendant  is  a  shareholder,  we  ought  not 
to  allow  it,  and  at  present  I  am  of  opinion  that  that  is  the  case.  If  the  object  be  to 
take  advantage  of  some  matter  of  form,  in  order  to  defeat  the  plaintiff's  claim,  it 
seems  to  me  that  the  general  Act  intended  to  exclude  such  a  defence.  I  collect  from 
the  language  of  the  statute,  in  saying  that  it  shall  only  be  necessary  for  the  Company 
to  prove  certain  things,  that  the  legislature  intended  to  prevent  the  defendant  from 
taking  objections  which  did  not  arise  on  those  particular  matters.  Should,  however, 
the  defence  be  of  such  a  nature  as  to  shew  that  the  defendant  was  not  a  shareholder, 
I  think  the  legislature  did  not  intend  to  exclude  it.  The  whole  matter,  therefore, 
comes  to  this, — if  the  proposed  pleas  raise  a  substantial  objection,  the  defendant  will 
have  the  benefit  of  it,  under  the  plea  denying  that  he  is  a  shareholder ;  if  a  mere 
formal  objection,  that  was  intended  by  the  legislature  to  be  excluded. 

Parke,  B.  I  am  of  the  same  opinion.  With  respect  to  the  admissibility  of  the 
subject-matter  of  the  proposed  pleas  as  evidence  under  the  first  and  second  pleas,  I 
think  it  is  admissible ;  because,  if  the  clause  in  the  special  Act  has  the  effect  of  pre- 
venting any  persons  from  sharing  in  the  profits  of  the  Company,  other  than  the 
holders  of  shares  created  at  a  general  meeting,  the  fact  of  the  shares  not  having  been 
so  created  is  admissible  under  a  plea  denying  that  the  defendant  is  a  shareholder ;  for 
the  meaning  of  the  statute  is,  that  a  shareholder  who  is  bound  to  pay  calls,  is  also 
entitled  to  participate  in  the  profits.  Upon  that  I  entertain  no  doubt.  The  only 
doubt  I  had  was,  whether  the  present  [405]  point  was  so  perfectly  clear,  that  we 
ought  to  refuse  the  defendant  an  opportunity  of  raising  the  question  by  special  plea. 
The  rule  we  pursue  is,  that  if  a  matter  be  perfectly  clear,  and  there  is  no  doubt  that 
the  Judge  who  tries  the  cause  would  hold  that  the  defence  set  up  by  one  description 
of  pleas  could  be  given  in  evidence  under  another,  we  refuse  to  allow  the  double 
pleading ;  but  if  there  be  any  reasonable  doubt  upon  the  subject,  we  ought  not  to 
bind  the  party  by  our  opinion,  but  give  him  an  opportunity  of  putting  the  defence 
upon  the  record.  It  is  true,  as  stated  by  my  Lord  Chief  Baron,  that  unless  the 
matter  is  settled  by  the  House  of  Lords,  it  cannot  be  clear  that  a  proposed  plea  is 
bad  ;  but  when  all  the  Courts  in  Westminster  Hall  have  acted  on  the  notion  that  the 
subject-matter  of  one  plea  may  be  given  in  evidence  under  another,  it  must  be  con- 
sidered in  one  sense  as  settled,  though,  if  there  be  any  doubt,  I  should  be  sorry  to 
deprive  the  party  of  his  defence,  as  by  possibility  the  Judge  who  tries  the  cause  may 
entertain  a  different  opinion.  But,  as  at  present  advised,  I  am  clearly  of  opinion  that 
the  proposed  defence  is  admissible,  either  under  the  plea  of  never  indebted,  or  that 
the  defendant  is  not  a  shareholder.  The  legislature  could  never  have  intended  such 
injustice  as  to  compel  a  party  to  pay  calls  who  was  not  entitled  to  participate  in 
the  profits.] 

Alderson,  B.  It  is  clear  that  the  27th  section  of  the  8  &  9  Vict.  c.  16,  meant, 
that  the  person  to  be  called  upon  as  the  holder  of  shares  should  be  the  holder  de  jure, 
and  entitled  to  share  in  the  profits ;  therefore,  under  a  denial  of  the  defendant  being 
a  shareholder,  he  is  enabled  to  give  in  evidence  facts  which  shew  that,  though  he 
is  a  shareholder,  he  is  nevertheless  not  such  a  shareholder  as  to  be  entitled  to  a  share 
of  the  profits.  I  do  not  mean  to  pledge  myself  to  this,  that  under  the  special  Act 
a  holder  of  shares,  not  created  at  a  general  meeting,  is  not  in  point  of  fact  the  rightful 
holder,  and  entitled  to  share  in  the  profits  ;  but  if  [406]  he  be  not  a  shareholder  de 
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jure,  that  may  be  given  in  evidence  under  the  denial  that  he  is  a  shareholder ;  but  if 
the  term  "  holder  of  shares  "  means  the  holder  of  shares  de  facto,  then  the  defendant 
cannot  take  advantage  of  the  provisions  of  the  special  Act. 

Platt,  B.  There  is  no  mode  of  escaping  from  the  different  propositions,  to  which 
alone  the  attention  of  the  jury  is  at  the  trial  to  be  called.  By  the  27th  section,  it  is 
specifically  provided,  that,  upon  the  trial  of  an  action  by  the  Company  for  calls,  it 
shall  only  be  requisite  to  prove  that  the  defendant  was  a  shareholder  at  the  time  of 
making  the  call ;  that  the  call  was  actually  made,  and  due  notice  of  it  given  ;  and  the 
section  goes  on  to  say,  that  it  shall  not  be  necessary  to  prove  any  other  matter  whatso- 
ever. Then,  why  are  we  to  allow  other  matters  of  defence,  when  there  is  already 
a  plea  on  the  record,  denying  that  the  defendant  is  a  shareholder  ?  Assuming  that 
the  term  "  shareholder  "  means  a  shareholder  de  facto,  it  is  sufficient  for  the  Company 
to  prove  that  the  defendant  is  such  a  shareholder;  but  if  it  means  a  shareholder  de 
jure,  then  the  defendant  may  give  the  special  matter  in  evidence,  under  the  plea 
denying  that  he  is  a  shareholder.  It  seems  to  me  that  the  term  "shareholder"  means 
a  shareholder  de  jure,  and  that  the  defendant  may,  under  the  pleas  as  they  stand, 
get  rid  of  the  prima  facie  evidence  of  his  being  a  shareholder.  I  therefore  think  that 
the  learned  Judge  was  right  in  disallowing  the  proposed  pleas. 

Eule  discharged. 


[407]  Sutton  v.  Eawlings.  Jan.  31, 1849.— The  7  Geo.  2,  c.  20,  s.  1,  which  enables 
a  mortgagor,  after  action  brought,  to  obtain  a  re-conveyance  of  the  property  upon 
payment  of  the  principal,  interest,  and  costs  of  suit,  applies  only  to  cases  in  which 
the  mortgagee  is  not  in  possession,  and  in  which  he  has  not  attempted  to  exercise 
the  right  of  sale.  Therefore,  where  a  mortgagee,  in  pursuance  of  a  power  of  sale, 
attempted  to  dispose  of  the  property,  but  without  success,  the  Court  refused  to 
compel  him  to  re-convey  the  premises  and  deliver  up  the  deeds,  except  on  payment 
of  the  costs  of  the  abortive  attempt  at  sale,  and  of  shewing  cause  against  the  rule, 

[S.  C.  6  D.  &  L.  673 ;  18  L.  J.  Ex.  249.] 

This  was  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  he  should  not  assign  or 
re-convey  certain  land  and  a  messuage,  comprised  in  a  mortgage  deed,  and  deliver  up 
all  deeds,  &c.,  relating  to  the  title  to  the  same. 

The  defendant  had,  on  the  26th  of  May,  184.5,  mortgaged  to  the  plaintiff  the  land 

and  messuage,  to  secure  the  repayment  of  7001.  advanced  by  the  plaintiff,  and  of  the 

interest  thereon,  on  the  26th  of  November  in  the  same  year.     By  the  mortgage  deed 

the  defendant  covenanted  to  repay  the  principal  and  interest  on  the  26th  of  November, 

and    empowered  the|plaintiff   to  sell,   in  the  event  of   default  in   payment  within 

nine  months  after  that  day.     On  the  10th  of  July,  1846,  the  principal  and  interest 

remaining  unpaid,  the  plaintiff,  with  the  concurrence  of  the  defendant,  advertised  the 

mortgaged  premises  for  sale  by  auction,  and,  on  the  14th  of  July  following,  put  them 

up  foi-  sale  in  pursuance  of  the  advertisement,  but  failed  to  obtain  a  bidder.     On  the 

7th  of   January,  1847,  the  plaintiff  brought  the  present  action  on  the  defendants 

covenant.     On  the  7th  of  April  following,  the  proceedings  in  that  action  were  stayed, 

on  payment  of  the  interest  due  on  that  day,  and  the  costs  of  suit,  the  defendants 

attorney  undertaking  to  pay,  at  the  expiration  of  three  months,  the  amount  of  the 

principal,  and  the  further  interest  which  would  then  become  due.     The  defendant  s 

attorney  did  not  perform  his  undertaking ;  but  a  Judge's  order  having  been  obtained, 

on  the  27th  of  July,  1847,  requiring  him  to  pay  the  principal  and  interest,  and  tne 

costs  of  the  application  for  such  order,  within  a  week,  he,  on  the  2nd  of  August   Ibi^ 

paid  the  principal,  interest,  and  costs,  exacting  on  that  occasion,  before  he  would  pay 

the  money,  and  as  a  condition  of   his  making  such  [408]  payment,  the  following 

undertaking  from  the  plaintiff's  attorney  : —  ,.10^7 

*  '^  "Weston-super-Mare,  2  August,  1347. 

"Sutton  V.  Eawlings. 

"  Memorandum.     The  principal  and  interest  due  from  the  defendant  up  to  this 

dav,  together  with  the  premiums  for  insurance,  have  this  day  been  paid  ^ jne,  as 

soficitor  in  the  cause  ;  and  I  hereby  undertake,  that  the  plaintiff  ^talUxecute  a  transfer 

of  the  mortgage  or  re-conveyance  of  the  property,  on  payment  of  all  costs  he  may 
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have  sustained  as  mortgagee,  and  the  costs  he  may  incur  by  reason  of  such  transfer 
or  re-conveyance.  "  Chas.  B.  Chalmers." 

On  the  9th  of  August,  1848,  the  plaintiff  executed  the  re-conveyance,  and,  by  his 
attorney,  offered  to  deliver  it  to  the  defendant's  attorney,  on  payment  of  the  costs  he 
had  incurred  as  mortgagee,  and  by  reason  of  the  execution  of  the  reconveyance. 
The  defendant,  by  his  attorney,  refused  to  pay  those  costs,  and  now  sought  to  obtain, 
under  the  7  Geo.  2,  c.  20,  s.  1,  the  deed  of  re-conveyance  and  the  other  deeds 
mentioned  in  this  rule,  without  reimbursing  the  plaintiff  for  the  costs  incurred  by 
him  in  the  abortive  attempt,  or  his  costs  attendant  on  the  re-conveyance,  contending 
that  the  costs  which  the  legislature,  by  that  statute,  required  the  mortgagor  to  pay, 
are  the  costs  of  suit  alone. 

Montague  Smith  shewed  cause  (January  12).  The  question  in  this  case  arises 
upon  the  first  section  of  the  7  Geo.  2,  c.  20,  "  for  the  more  easy  redemption  and  fore- 
closure of  mortgagees ; "  and  it  is  submitted,  that  the  defendant  is  not  entitled  to  a 
re-conveyance  and  his  deeds,  unless  he  reimburses  the  plaintiff  the  costs  attendant 
upon  the  mortgage,  [409]  including  those  of  the  abortive  sale.  Smectton  v.  Collier 
(1  Exch.  4.57)  shews,  that  the  statute  applies  to  an  action  of  covenant  on  the  mortgage 
deed,  though  the  words  used  are,  "  where  any  action  shall  be  brought  on  any  bond." 
This,  however,  is  not  the  ordinary  case  of  a  mortgage,  with  a  proviso  for  redemption 
on  repayment  of  principal  and  interest ;  but  the  deed  creates  certain  trusts  for  sale, — a 
species  of  mortgage  which  was  not  common  at  the  time  the  statute  passed.  [Parke,  B. 
The  preamble  of  the  statute  states  the  purpose  of  it,  namely,  "to  stay  mortgagees  from 
proceeding  to  judgment  and  execution  ;"  that  would  equally  apply  whether  there  was 
a  power  of  sale  or  not.]  The  plaintiff's  attorney  agreed  to  re-convey,  on  payment  of 
all  costs  which  the  plaintiff  may  have  sustained  as  mortgagee  ;  and  that  agreement 
gives  the  attorney  a  lien  on  those  costs.  It  is  clear  that,  on  a  bill  of  foreclosure,  the 
defendant  must  have  paid  the  costs  arising  from  the  attempt  to  sell  the  pi'operty.  In 
Doe  d.  Blagg  v.  Steel  (1  Dowl.  P.  G.  3.59),  the  sums  in  dispute  were  neither  expenses 
at  law  nor  in  equity. 

The  Court  then  called  on 

Prideaux  to  support  the  rule.  The  defendant  is  entitled  to  a  re-conveyance  and 
his  title  deeds,  on  payment  of  the  costs  of  the  suit  only.  That  is  plain  from  the  words 
of  the  first  section,  which  enable  the  mortgagor  to  redeem,  upon  payment  of  the 
principal  and  interest  due,  "and  also  all  such  costs  as  have  been  expended  in  any  suit 
or  suits  at  law  or  in  equity,  upon  such  mortgage."  Since  the  attempt  to  enforce  pay- 
ment has  brought  the  case  within  the  provisions  of  the  first  section,  the  Coui't  has  no 
alternative,  unless  the  plaintiff  brings  himself  within  the  terms  of  the  third  section, 
by  insisting,  in  writing  under  his  hand,  either  that  the  defendant  has  no  right  to 
redeem,  "  or  that  [410]  the  premises  are  chargeable  with  other  or  different  principal 
sums  than  what  appear  on  the  face  of  the  mortgage."  The  thii'd  section  explains  the 
meaning  of  the  first,  and  shews  that  it  was  intended  to  be  confined  to  the  principal 
sums  due  on  the  face  of  the  mortgage  itself.  In  Doe  d.  Blagg  v.  Steel,  it  was  held  that 
the  defendant  was  entitled  to  have  proceedings  in  ejectment  stayed,  on  payment  of 
the  principal  and  interest  due  on  the  mortgage  deed,  with  the  costs  incurred  at  law 
and  in  equity,  without  paying  any  b^'gone  interest  on  the  expense  of  preparing  the 
mortgage  deed,  or  any  assignment  of  it.  [Parke,  B.  On  referring  to  my  note  of 
Smeeton  v.  Collier,  I  find  that  this  point  was  raised  by  Mr.  Whitehurst ;  but  the  objection 
that  all  the  costs  had  not  been  paid  was  overruled. (a)] 

(a)  Flood,  who  was  counsel  for  the  defendant  in  Smeeton  v.  Collier,  stated,  that  the 
mortgagees  in  that  case  refused  to  deliver  up  the  deeds,  unless  paid  the  expenses  of 
two  abortive  attempts  to  sell  the  property,  under  a  power  in  the  mortgage  deed,  the 
costs  of  an  action  of  ejectment  to  recover  possession  of  the  property,  the  costs  of 
certain  replevin  suits  arising  out  of  distresses  levied  by  the  mortgagee,  and  the  costs  of 
negotiation  for  further  time  to  redeem.  Piatt,  B.,  had  made  an  order  for  staying  pro- 
ceedings in  the  action,  on  payment  of  the  principal,  interest,  and  costs  of  that  action, 
which  having  been  done,  the  same  learned  Judge  made  another  order  for  the  delivery 
to  the  mortgagor  of  the  mortgage  and  other  deeds,  on  the  ground  that  the  principal, 
interest,  and  all  the  costs  contemplated  by  the  7  Geo.  2,  c.  20,  had  been  paid.  This 
was  the  order  appealed  against,  and  discharged  by  the  Court. 
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Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  Mr.  PHdeaux,  in  the  last  term,  obtained,  on  behalf  of  the 
defendant,  a  rule  calling  upon  the  plaintiff  to  shew  cause  why  he  should  not  surrender 
certain  land  and  a  messuage,  and  deliver  up  all  deeds  relating  to  them  ;  in  other 
words,  why  he  should  not  re-convey  premises  which  had  been  mortgaged  to  him,  and 
deliver  up  to  the  [411]  mortgagor  the  muniments  of  the  title  to  them.  [His  Lordship 
then  stated  the  facts  as  above  set  forth.]  On  the  9th  of  August,  1848,  the  plaintiff 
executed  the  re-conveyance,  and  by  his  attorney  offered  to  deliver  it  to  the  defendant's 
attorney,  on  payment  of  the  costs  he  had  incurred,  as  mortgagee,  by  reason  of  this 
conveyance.  The  defendant,  by  his  attorney,  refused  to  pay  those  costs,  and  seeks  to 
obtain,  under  the  7  Geo.  2,  c.  20,  s.  1,  the  deed  of  re-conveyance,  and  other  deeds 
mentioned  in  his  rule,  without  reimbursing  the  plaintiff  the  costs  incurred  by  him  in 
the  abortive  attempt  to  sell,  or  his  costs  attendant  on  the  re-conveyance,  contending, 
that  the  costs  which  the  legislature,  by  the  statute,  required  the  mortgagee  to  pay, 
are  the  costs  of  this  suit  alone,  and  that,  as  those  costs  have  been  paid,  this  rule  must 
be  made  absolute  in  its  terms. 

The  argument,  in  support  of  the  position  taken  by  the  defendant,  is  founded  on 
the  assumption  that  the  first  section  applies  to  all  cases  in  which  proceedings  at  law 
have  been  adopted  for  the  recovery  of  the  principal  and  interest  due  on  a  mortgage 
deed.     This  assumption  cannot  be  justified. 

The  legislature  intended  to  exonerate  the  mortgagor  from  the  delay  and  expense 
of  an  equity  suit  to  redeem  ;  but,  not  to  deprive  the  mortgagee  of  any  equity  to  avoid 
such  delay  and  expense,  they  authorised  the  Court  of  law,  in  which  the  mortgagee 
should  bring  his  action,  to  afford  relief  upon  a  summary  application  ;  but  they  did 
not  propose  to  lessen  the  fine  which,  in  equity,  the  mortgagor  should  pay  him  for  the 
redemption  of  the  hereditaments  pledged.  The  absence  of  any  provision  applicable  to 
the  case  of  a  mortgagee^in  possession,  between  whom  and  the  mortgagor,  in  order  to 
effectuate  equity,  an  account  should  be  taken,  allowing  rents  and  profits  received  by 
the  mortgagee  on  the  one  side,  and  the  expense  of  repairing  and  maintaining  the 
mortgaged  property  on  the  other,  shews  that,  with  a  due  regard  to  equity,  the  remedy 
given  [412]  by  the  first  section  could  not,  in  such  a  case,  be  applied.  In  order,  there- 
fore, to  preserve  to  the  respective  parties  the  equitable  rights  which  the  legislature 
did  not  intend  to  impair,  we  think  that  the  enactment  has  a  more  limited  application 
than  that  contended  for  by  the  defendant's  counsel,  and  that,  by  reasonable  con- 
struction, the  true  limitation  of  such  application  is  to  such  cases  as  those  in  which  it 
would  be  equitable  to  relieve,  on  payment  of  the  principal,  interest,  and  costs  of  suit 
only  ;  that  is,  in  cases  in  which  the  mortgagee  is  not  in  possession,  or  in  which  he 
has  not  attempted  to  exercise  his  right  of  sale.  The  defendant's  is  not  one  of  those 
cases.  Unless,  therefore,  he  will  consent  to  pay  the  plaintiff's  costs  of  the  abortive 
sale,  and  of  the  execution  of  the  re-conveyance,  and  of  shewing  cause  against  this  rule, 
his  rule  must  be  discharged  with  costs. 

Kule  accordingly. 


[413]    Sittings  after  Hilary  Term,  12  Vict. 

The  Duke  of  Beaufort  v.  The  Mayor,  Aldermen,  and  Burgesses  of  Swansea. 
Feb.  9,  1849. — The  sea  shore  between  high  and  low  water  mark  may  be  parcel 
of  the  adjoining  manor;  and  where,  by  an  ancient  grant  of  the  manor,  its  limits 
are  not  defined,  modern  usage  is  admissible  in  evidence  to  shew  that  such  sea 
shore  is  parcel  of  the  manor.  Thus,  evidence  of  modern  acts  of  ownership  was 
held  to  have  been  properly  admitted  as  evidence  to  shew  that  grants  by  King 
John  and  King  Edward  I.,  of  certain  lands  by  the  terms  of  "  Terra  de  Gower," 
and  Dominium  de  Terrie  de  Gower,"  included  the  sea  coast  down  to  low  water 
mark.  And,  per  Parke,  B.,  all  ancient  grants  may  be  explained  by  evidence  of 
modern  usage,  upon  a  question  as  to  what  passed  by  such  documents. 

[Referred  to,  Hastings  Corporation  v.  Ivall,  1874,  li.  R.  19  Eq.  581  ;  Duke  of  Devonshire 
v.Pattinson,  1887,  20  Q.  B.  D.  275;  Sutton  Harbour  Impvvemeni  Company  y .  Plymmth 

Ex.  Div.  X.— 29* 
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Guardians,  1890,  6  T.  L.  E.  400  ;  Alhrney-General  of  Southern  Nigeria  v.  John  Holt  and 
Company  {Liverpool)  Limited,  [1915]  A.  C.  604.] 

Trespass  for  breiiking  and  entering  a  certain  close  of  the  plaintiff,  at  Swansea,  in 
the  county  of  Glamorgan,  abutting  on  the  east  on  the  western  pier  of  Swansea,  and 
on  the  south  on  the  sea  shore,  and  for  erecting  thereon  certain  seats,  &c.  Pleas,  inter 
alia — first,  not  guilty  ;  and  secondly,  that  the  said  close  was  not  the  close  of  the 
plaintiff,  modo  et  forma.     Upon  which  pleas  issues  were  joined. 

It  appeared,  at  the  trial  of  the  cause,  before  ^Yilliams,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Glamorgan,  that  the  trespass  for  which  the  action  was  brought 
was  the  erection  of  certain  benches  on  a  ballast  bank  on  the  sea  shore  at  Swansea 
between  high  and  low  water  mark.  It  was  contended,  on  the  part  of  the  plaintiff, 
that  the  locus  in  quo  was  his,  as  being  parcel  of  the  seigniory  of  Gower.  It  appeared 
that  the  seigniories  of  Gower  and  Kilvey  were  of  very  great  extent,  and  were 
anciently  called,  and  passed  in  charters  and  grants,  by  the  general  name  of  "  Terra 
de  Gower."  By  that  name  they  were  granted  by  charter  by  King  John,  in  the  fourth 
year  of  his  reign,  to  William  De  Breos  and  his  heirs,  "  with  all  the  liberties,  free 
customs,  and  appurtenances  to  the  same  belonging."  That  charter  was  confirmed  by 
King  Edward  I.,  with  the  addition  of  "  all  manner  of  jurisdiction,  and  all  royal 
liberties  and  free  customs  which  Gilbert  de  Clare,  son  of  Kichard  de  Clare,  hereto- 
fore Earl  of  Glouces-[414]-ter  and  Hereford,  had  in  his  laud  of  Glamorgan  ; "  and 
was  again  confirmed  by  King  Edward  II.,  and  King  Edward  III.  The  charter  of 
Edward  III.,  a.d.  1329,  which  was  given  in  evidence,  contained  an  inspeximus  of  the 
three  foregoing  charters,  and  was  also  a  confirmation  of  William  de  Breos 's  charter 
to  John  de  Mowbray  and  his  wife  Aliva  (who  was  De  Breos's  daughter),  and  it  recited 
that  charter  as  being  of  "  all  the  lands,  tenements,  rents,  and  possessions,  with  all  the 
castles,  towns,  liberties,  free  customs,  commodities,  lordships,  demesnes,  woods,  i-eliefs, 
escheats,  services  of  freemen  and  bondmen,  and  with  all  their  appurtenances,  within 
'  Dominium  de  terras  de  Gower. ' "  From  Aliva  De  Mowbray  these  lands  passed,  by 
marriage,  into  the  family  of  the  Earls  of  Pembroke,  and  from  them  in  like  manner, 
to  the  family  of  the  Earls  of  Worcester,  the  ancestors  of  the  plaintiff.  This  link  in 
the  title  was  proved  by  the  production  of  several  inquisitions  post  mortem,  of  the  date 
of  Henry  VI.  and  Elizabeth.  After  the  production  of  a  large  bodj'  of  other  docu- 
mentary evidence  for  the  purpose  of  tracing  the  title  of  the  seigniory  of  Gower  to  the 
plaintiff,  in  order  to  shew  that  the  locus  in  quo  was  parcel  of  and  was  comprised  in 
the  seigniory  of  Gower,  and  as  having  passed  by  the  ancient  grants,  evidence  of  many 
acts  of  ownership  in  modern  times  was  adduced.  The  learned  Judge  told  the  jury, 
that  the  plaintiff's  case  was,  that  he  was  entitled  to  the  ground  between  high  and 
low  water  mark,  as  part  of  his  seigniory  of  Gower ;  that  the  plaintiff  relied,  first, 
on  documentary  evidence ;  and  that  he  was  of  opinion  that  the  documentary  evidence 
did  not  necessarily  carry  a  right  to  the  ground  in  question  ;  and  that  they  (the  jury) 
must  look  at  all  the  evidence  in  the  case,  and  say  whether  they  thought  that,  either 
by  grant  or  by  prescription,  the  property  had  passed  from  the  Crown  to  those  whose 
estate  the  Duke  now  had.  His  Lordship  then  put  four  questions  to  the  jury  in 
writing,  the  first  of  which  alone  is  material  to  the  present  ques-[415]-tion  : — "  Is  the 
land  between  high  and  low  water  mark  part  of  the  seigniory  of  Gower  1 "  The  jury 
found  this  question  in  the  aflirmative ;  they  also  answered  all  the  other  questions  put 
to  them  by  the  learned  Judge  in  the  plaintifi"'s  favour.  His  Lordship  thereupon  directed 
a  verdict  to  be  entered  for  the  plaintiff  upon  all  the  issues,  with  40s.  damages,  reserving 
leave  to  the  defendants  to  move  to  set  that  vei'dict  aside,  and  to  enter  a  verdict  for 
the  defendants,  upon  a  question  raised  hy  the  defendant's  counsel. 

The  Attorney-General  subsequently  obtained  a  rule  nisi  accordingly,  upon  the 
point  reserved,  and  for  a  new  trial,  on  the  ground,  inter  alia,  of  misdirection. 

Against  this  rule 

W.  M.  James,  Joseph  Brown  (with  whom  was  Jenkin),  now  appeared  to  shew 
cause;  but  they  were  desired  by  the  Court  to  confine  their  arguments,  in  the  first 
instance,  to  the  question  of  misdirection.  It  will  be  contended  on  the  other  side, 
that  the  grants  which  were  given  in  evidence,  not  setting  out  the  land  by  metes  and 
bounds,  are  void,  and  did  not  pass  the  sea  shore  between  high  and  low  water  mark ; 
and  that  the  other  evidence  adduced,  coupled  with  the  grants,  could  not  pass  the  sea 
shore,  and  therefore  that  the  learned  Judge  ought  to  have  directed  the  jury  to  that 
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effect.  The  plaintiif,  however,  contends  that,  according  to  all  the  authorities  upon 
the  subject,  the  direction  was  strictly  correct.  The  first  grant  was  a  grant  of  land 
by  the  name  of  "  Terra  de  Gower ; "  and  the  last  grant  was  a  grant  by  which  it  was 
confirmed  to  the  then  owner  of  the  lordship  of  Gower,  by  the  name  of  "Dominium 
de  teriiB  de  Gower."  "  Terra "  was  formerly  used  as  the  ordinary  term  of  a  grant 
of  an  extensive  territory.  Of  this  many  instances  are  given  in  "Madox's  Baronia 
[416]  Anglica."  Thus  it  is  there  stated  (ch.  1,  sect.  4),  that  "in  ancient  times  a 
baronial  estate  was  wont  to  be  called  by  several  names,  nearly  of  the  same  import, 
to  wit.  Honor,  Baronia,  Terra,  Feodum,  and  sometimes  (but  seldom)  Tenementum. 
The  baronial  seigneury  of  an  earl  or  other  great  baron  was  commonly  called  an  Honor, 
as  well  whilst  it  was  vested  in  such  earl  or  baron,  as  afterwards  when  it  became  vested 
in  the  Crown."  And,  again,  in  "  Madox's  History  of  the  Exchequer,"  c.  10,  p.  203, 
it  is  stated,  in  effect,  that,  in  the  reign  of  King  Stephen  and  Henry  H.,  and  of  the 
next  succeeding  kings,  the  Crown  was  in  the  possession  of  several  great  honors, 
baronies,  and  lands  of  that  sort,  "  which  are  usually  styled  Honor,  Baronia,  or  Terra 
of  such  a  one,  sometimes  with  the  addition  of  quEe  est  in  manu  Regis,  without 
expressing  by  what  title  they  became  ^vested  in  the  Crown."  In  "Lynch's  Feudal 
Dignities,"  many  charters  of  feudal  seigniories  are  given,  amongst  which  the  grant 
of  Meath  is  in  the  following  form  (page  140)  :— "Know  ye,  that  I  have  given  and 
granted,  and  by  this  my  present  charter  confirmed,  to  Hugh  de  Lacey,  for  his  service, 
the  Land  of  Meath,  with  all  its  appurtenances,  by  the  service  of  fifty  knights,  to  him 
and  his  heirs,  to  have  and  to  hold  from  me  and  my  heirs,  as  Murcardus  Hu-Malachlin, 
■or  any  other  before  or  after  him,  better  held  the  same."  There  is  a  further  confirma- 
tion of  the  .same  grant  of  Meath  bv  King  John  to  Walter  de  Lacey,  by  the  same  term 
of  his  Land  of  Meath.  The  lordship  of  Ulster  was  granted  in  the  same  manner  by 
King  John  to  Hugh  de  Lacey  (Lynch,  "  Feud  Dig."  14.5) : — "  Know  ye,  we  have  given 
and  granted  to  Hugh  de  Lacev,  for  his  homage  and  service,  the  Land  of  Ulster,"  &c. 
There  is  an  instance,  in  the  4  Inst.  211,  of  the  mode  in  which  these  grants  were  made 
at  an  early  period.  The  county  palatine  of  Chester  was  given  by  these  words  :  "  Totum 
hunc  [417]  comitatum  tenendum  sibi  et  haredibus  ita  libere  ad  gladium  sicut  ipse  Rex 
tenebat  Angliam  ad  Coronam  dedit."  Now,  "Terra  "is,  as  Madox  says,  the  same 
as  "  Manerium,"  "  Dominium,"  and  "  Baronia."  The  sea  shore  in  question  is  part  of 
the  manor  of  Swansea,  which  is  within  the  seigniory  of  Gower.  A  grant  of  the 
manor  of  Swansea  would,  beyond  doubt,  have  included  the  sea  shore  :  that  is  to  say, 
it  would  have  been  open  to  shew,  by  parol  evidence,  what  the  seaward  boundaries  of 
the  manor  of  Swansea  were.  The  word  "Manerium"  would  include  the  sea  shore, 
provided  it  be  shewn  that  the  sea  shore  is  parcel  of  the  manor.  If  the  grant  of  a 
manor  would  pass  the  sea  shore,  the  grant  of  a  seigniory,  which  is  "  a  great  manor," 
or  "  a  great  honor,"  or  "  a  great  lordship,"  would  also  pass  it.  It  clearly  appears, 
from  Lord  Hale's  treatise  "  De  Jure  Maris,"  that  the  grant  of  a  manor  would  pass 
the  sea  shore.  It  is  there  stated,  in  Pars  Prima,  eh.  4  (Harg.  Law  Tracts,  12),  which 
is  "concerning  the  king's  interest  in  salt  waters,  the  sea  and  its  arms,  and  the  soil 
thereof,"  that  it  is  admitted,  "  that  de  jure  communi,  between  the  high  water  and  low 
water  mark  (the  ground),  doth,  prima  facie,  belong  to  the  king:  Sir  Henry  Comtahle's 
case  (.5  Eep.  107),  Dyer,  326;  although  it  is  true  that  such  shore  may  be,  and 
commonly  is,  parcel  of  the  manor  adjacent,  and  so  may  be  belonging  to  a  subject,  as 
shall  be  shewn,  yet  prima  facie  it  is  the  king's."  In  Sir  Henry  Comtahle's  case,  "Sir  Henry 
Constable  brought  an  action  of  trespass  against  Gamble,  and  declared  that  King 
Philip  and  Queen  Mary  were  seised  of  the  manor  of  Holderness,  in  the  county  of 
York,  in  their  demesne,  as  of  fee,  as  in  right  of  the  Crown  of  England ;  and  by  their 
letters  patent  granted  the  said  manor  and  fee,  with  wreck  of  the  sea  within  the  said 
manor  and  fee,  to  Henry  Earl  of  Westmoreland,  in  fee,  who  conveyed  them  to 
Sir  John  Constable."  Under  that  grant,  the  plaintiff  recovered  a  wreck  upon  the 
sea  shore,  alleging  that  the  sea  shore,  having  been  held  by  the  lord,  ought  to  have 
passed  [418]  by  the  grant.  There  were  no  words  there  specifically  to  grant  the  sea 
shore ;  and  yet,  under  that  grant.  Sir  J.  Constable  was  held  to  be  possessed  of  the 
sea  shore.  The  grant  of  wreck  within  that  honour  and  fee  would  not  give  the  sea 
shore,  unless  the  sea  shore  was  part  and  parcel  of  the  manor  and  fee.  In  that  case, 
"  it  was  resolved  by  the  whole  Court,  that  the  soil  on  which  the  sea  flows  and  ebbs— 
viz.  between  the  high  water  mark  and  low  water  mark — may  be  parcel  of  the  manor 
of  a  subject ;  and  so  it  was  adjudged  in  Lacey's  case,  in  this  Court.     And  yet  it  was 
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resolved,  that  when  the  sea  flows  and  has  plenitiidinem  maris,  the  admiral  shall  have 
jurisdiction  of  everything  done  on  the  water  between  the  high  water  mark  and  low 
water  mark  by  the  ordinary  and  natural  course  of  the  sea ;  .  .  .  and  yet  when  the 
sea  ebbs,  the  land  may  belong  to  a  subject,  and  every  thing  done  on  the  land  when  the 
sea  is  ebbed  shall  be  tried  at  the  common  law,  for  it  is  then  parcel  of  the  county,  and 
infra,  corp'.  comitat'.,  and  therewith  agrees,  8  E.  4,  19  a."  Lord  Hale  (Harg.  Law 
Tracts,  27),  in  his  treatise,  says,  "it  may  not  only  be  parcel  of  a  manor,  but  de  facto 
it  many  times  is  so,  and  per  chance  it  is  parcel  almost  of  all  such  manors  as  by 
prescription  have  royal  fish  or  wrecks  of  the  sea  within  their  manor.  For,  for  the 
most  part,  wrecks  and  royal  fish  are  not,  nor  indeed  cannot  be,  well  left  above  the 
high  water  mark,  unless  it  be  at  such  extraordinary  tides  as  overflow  the  land  ;  but 
these  are  perquisites  which  happen  between  the  high  water  and  the  low  water  mark  ; 
for  the  sea,  withdrawing  at  the  ebb,  leaves  the  wrecks  upon  the  shore,  and  also  those 
greater  fish  which  come  under  the  denomination  of  royal  fish.  He,  therefore,  that 
hath  wreck  of  the  sea,  or  royal  fish  by  prescription,  infra  manerium,"  (the  word 
"infra"  in  law  Latin  meaning  within,)  "it  is  a  great  presumption  that  the  [419] 
shore  is  part  of  the  manor,  as  otherwise  he  could  not  have  them."  The  case  of  The 
Castle  of  Trematon  (Harg.  56)  is  very  strongly  in  the  plaintiff's  favour.  "To  this 
castle  of  Trematon  belong  a  certain  petty  manor,  called  Suttonvantort,  and  also  the 
water  and  port  of  Sutton  :  for  so  it  appears  by  the  close  roll,  Clause  17  Edw.  2,  m.  14,, 
'  Sutton  cum  aqua  et  porta  spectat  ad  castrum  de  Trematon.  .  .  .'  The  earldom  of 
Cornwall,  and  this  castle  of  Trematon,  descended  to  King  Edward  HL  He,  by 
charter,  in  Parliament,  grants  the  earldom  of  Cornwall  to  his  eldest  son,  '  et  castrum 
et  manerium  de  Trematon,  cum  villa  de  Saltash,  et  parco  ibidem  cumaliis  pertinentiis ' 
(see  the  Charter,  8  Eep.  8,  The  Prince's  cases).  By  this  grant,  without  any  special 
mention  of  the  water  or  port  belonging  to  it,  the  port  and  water  of  Sutton,  now 
Plymouth,  was  annexed  to  the  Duchy  of  Cornwall;  for,  though  the  charter  grants 
'  prisas  et  custumas  vinorum,  necnon  proficua  portuum  nostrorum  infra  eundem. 
comitatum  Cornub.,  simul  cum  wrecco  maris  et  balena  et  sturgeone;'  yet  that  did 
not  extend  to  the  water  of  Sutton,  which  was  in  Devon,  but  it  passed  by  the 
strength  of  its  being  parcel  of  and  appendant  to  the  castle  of  Trematon.  The  town 
of  Plymouth,  which  is,  indeed,  caput  portus,  from  whence  the  port  now  takes  its 
denomination,  was  not  part  of  Trematon,  but  built  upon  the  manor  of  Sutton  Prior, 
and  was  incorporated  and  its  jurisdiction  settled  by  Act  of  Parliament,  Eot.  Pari., 
18  Hen.  6,  n.  32,  and  confirmed  by  Eot.  Pari.  3  Edw.  4,  n.  45.  But  always  in  both, 
whatsoever  was  parcel  of  the  manor  of  Trematon  was  excepted  ;  and  consequently, 
the  haven  itself,  which  was  parcel  of  Trematon,  was  not  annexed  thereby  to  Plymouth, 
but  stood  upon  the  same  foot  of  interest  as  before.  There  lies,  adjacent  to  this  town, 
within  the  barbican,  a  space  of  about  [420]  thirty  acres,  which  is  covered  every  tide 
with  the  sea;  and  ships  ride  there  and  come  to  unlade  at  the  keys  of  Plymouth, 
commonly  called  Sutton  Poole  :  for  the  interest  of  the  soil  of  these  thirty  acres,  being 
parcel  of  the  port,  an  information  of  intrusion  was,  as  directed  out  of  the  Exchequer 
Chamber,  preferred  against  the  Mayor  and  Commonalty  of  Plymouth.  The  defen- 
dants pretended  title  to  it  as  parcel  of  the  town  of  Plymouth,  and  shewed  usage  to 
have  had  certain  customs,  called  land-leave,  terrage,  &c.  But  these  referred  to  the 
shore,  rather  than  to  the  place  in  question.  They  alleged  it  was  also  within  the 
limits  of  their  charter,  and  that  they  exercised  jurisdiction  of  their  courts  there  ; 
both  which  were  admitted.  But  it  was  insisted  upon,  that  the  soil  itself  was  excepted 
as  parcel  of  the  castle  of  Trematon,  and  divers  other  evidences  were  insisted  upon 
for  the  town.  On  the  other  side,  it  was  shewed  that  the  king  had  used  to  have,  in 
right  of  his  duchj',  in  the  place  in  question,  anchorage,  busselage,  fishing,  and  the 
rents  of  fishers,  and  divers  other  port  duties  that  savoured  of  the  soil,  as  appeared  by 
divers  accounts  of  the  duchy,  divers  records  mentioning  Pola  de  Sutton  was  parcel 
of  Trematon,  sevei'al  leases  by  the  king's  progenitors,  of  aqua  et  Pola  de  Sutton,  and 
some  to  the  town  itself,  or  to  some  in  trust  for  them,  and  divers  other  weighty 
evidence  for  the  pi'opriety  of  the  soil  of  Sutton's  Pooles  being  the  very  harbour 
itself,  and  belonging  to  Trematon ;  and  accordingly,  a  verdict  given  for  the  king, 
M.  16  Car.  2,  in  Scaccario,  after  seven  years'  evidence."  And  then  the  learned  author 
of  this  work  proceeds  to  state,  that,  "I  have  mentioned  this  rather,  because,  first, 
here  the  very  interest  of  the  port,  and  water,  and  soil,  and  port  duties  themselves, 
were  claimed  and  recoveied  by  the  Crown,  not  upon  any  prerogative  title ;  for,  if  it 
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had  been  so,  it  would  have  passed  to  the  town  of  Plymouth,  being  within  the 
precincts  of  their  incorporation  and  grant,  and  then  the  exception  of  Trematon  had 
not  been  available,  but  [421]  as  parcel  of  and  belonging  to  a  manor  that  was 
formerly  a  subject's.  Secondly,  though  the  king  hath  prima  facie  a  right  to  ports  of 
a  royal  franchise,  yet  the  accession  of  this  manor  to  the  Crown  did  not  sever  the 
interest  of  the  port  from  the  manor,  no  more  than  in  case  of  a  fair  or  market 
appendant  by  prescription  ;  for  if,  by  the  accession  to  the  Crown,  it  had  been  divided 
from  the  castle  or  manor,  it  could  not  have  passed  without  special  words  to  the 
prince,  as  it  plainly  did  here ;  as  the  port  was,  by  prescription,  parcel  of  the  castle  of 
Trematon,  so  it  continued  parcel  notwithstanding  the  accession  thereof  to  the  Crown, 
by  the  death  of  the  Earl  of  Cornwall  without  issue ;  and  it  passed  together  with  the 
castle,  by  the  general  grant  of  it,  as  a  leet  or  market,  or  any  other  parcel  or  appendant ; 
and  so  not  like  those  flowers  of  the  Crown  which  are  rendered  disappendant  by 
accession  to  the  Crown,  as  waife,  stray,  &c.    V.  9,  R.  Cas.  Abbatis  de  Strata  Marcella." 

It  is  to  be  observed,  that  in  the  preceding  grant  there  is  no  special  mention  what- 
ever of  the  water  or  port  belonging  to  it ;  and  yet  this  grant  carried  the  sea  shore ; 
in  fact,  that  case  and  the  present  are  not  distinguishable.  It  is  conceded  that  the 
plaintiff  has  proved  that  the  seaward  boundary  of  the  land  of  Gower  was  the  low 
water  mark,  in  the  spot  in  question.  The  question  is,  in  fact,  reduced  to  this,  namely, 
whether  or  not  the  sea  shore  is  parcel  of  the  land  of  G-ower.  The  sea  shore  is  parcel 
of  the  solid  soil  of  the  county.  It  does  not  belong  to  the  king  as  a  prerogative 
franchise,  but,  as  Lord  Hale  puts  it,  to  the  various  waste  domains  of  the  Crown. 
There  is  a  presumption  of  law  in  favour  of  the  Crown,  but  it  is  a  presumption  only 
(see  Hale,  ch.  4,  p.  10).  There  is  nothing  mystic  in  the  term  "sea  shore."  In 
Bacon's  Abr.,  "  Grants,"  the  rule  is  even  more  favourably  laid  down  in  favour  of  the 
plaintiff.  It  is  merely  a  presumption  of  law  in  favour  of  the  lord  of  the  manor,  that 
the  [422]  boundaries  of  grants  are  presumed  to  be  high  water  mark.  The  presump- 
tion of  law  is,  that  the  sea  shore  is  not  parcel  of  a  manor,  and,  not  being  so,  it  is  like 
any  other  unappropriated  land,  which,  by  the  original  right  of  the  Crown,  is  vested 
in  it  as  part  of  the  soil  of  England  which  the  Crown  has  not  parted  with.  But  the 
instant  that  the  sea  shore  is  shewn  by  evidence  to  be  within  the  ambit  of  the  manor, 
the  presumption  is  changed  in  favour  of  the  lord  of  the  manor,  and  the  waste  on  the 
sea  shore  is  as  much  the  property  of  the  lord  of  the  manor  as  any  other  piece  of 
inland  waste.  [They  also  referred  to  Sir  J.  Davys's  Rep.  p.  55,  and  also  to  the 
Barclay  case,  Harg.  34.]  In  the  case  of  Chad  v.  Tilsed  (2  B.  (fe  B.  403),  the  judgments 
of  the  learned  Judges  may  be  referred  to,  to  shew  that  the  proposition  was  considered 
to  be  clear,  that  "  where  a  grant  of  remote  antiquity  contains  general  words,  the  best 
exposition  of  such  a  grant  is  long  usage  under  it."  [Parke,  B.  That  is  agreeable 
to  what  Lord  Ellenborough  says,  in  If'eld  v.  Hornbi/ {7  East,  199),  that,  "however 
general  the  words  of  the  ancient  deeds  may  be,  they  are  to  be  construed,  as  Lord 
Coke  says,  by  evidence  of  the  manner  in  which  the  thing  has  been  always  possessed 
and  used."  If  this  were  not  so,  there  would  be  no  mode  of  shewing  whether  the 
thing  granted  was  parcel  of  the  manor  or  not.]  It  is,  therefore,  clear  that  the  direc- 
tion was  right ;  and,  as  the  sea  shore  in  question  is  parcel  of  the  land  of  Gower,  the 
plaintiff  is  as  fully  entitled  to  it.  [They  also  referred  to  Ferrott  v.  Bryant  (2  Y.  & 
€.  61).] 

The  Court  then  called  upon 

The  Attorney-General,  Chilton,  Grove,  and  Benson,  to  support  the  rule.  The 
■question  to  be  considered  is,  what  is  the  nature  of  the  title  of  the  Crown  to  the  land 
between  high  and  low  water  mark.  It  has  been  contend-[423]-ed,  that  it  belongs  to 
the  Crown  simply  as  part  of  its  possessions,  in  the  same  way  as  the  wastes  of  a 
manor ;  and  for  this  position.  Lord  Hale's  treatise  has  been  cited.  It  is,  however, 
laid  down  in  Comyn's  Digest,  "Prairogative,"  that  the  Crown  has  the  land  between 
high  and  low  water  mark,  not  as  part  of  the  tangible  pos.sessions  of  the  Crown,  but 
by  prerogative.  Thus  (D.  61),  "land  derelict  by  the  sea  belongs  to  the  king  by  his 
prerogative ;  for,  when  the  dominion  and:  soil  of  the  British  sea  belong  to  him,  the 
derelict  land  by  consequence  shall  be  his."  And  various  other  citations  are  made  to 
the  same  effect.  If,  then,  as  is  now  contended,  the  sea  shore  is  the  property  of  the 
Crown  by  reason  of  prerogative,  it  is  clear  that  it  could  only  be  granted  by  express 
words.  It  may  be  admitted,  that  the  direction  would  not  have  been  open  to  objec- 
tion if  the  learned  Judge  had  left  it  to  the  jury  to  say  whether  the  property  had  not 
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passed  by  a  lost  grant ;  but  the  question  was  not  so  left  to  them.  [Parke,  B.  If  any 
portion  of  the  sea  shore  would  pass  by  the  term  "  terra,"  cadit  quajstio.  Alderson,  B. 
It  lies  upon  you  to  prove,  not  that  it  might  not  have  passed,  but  that  it  could  not 
have  passed.]  Between  subject  and  subject,  that  term  might  be  sufficient — or,  indeed, 
the  word  manerium  or  dominium  ;  but  the  question  is  dit!erent  with  respect  to  the 
Crown.  It  is  admitted,  as  laid  down  by  Lord  Hale,  that  where  the  lord  of  the  manor 
is  found  in  exercise  of  the  right  of  wreck,  it  is  strong  evidence  that  the  Crown  has 
granted  the  manor  and  shore  in  the  way  in  which  the  Crown  could  grant  them  ;  but 
it  is  only  evidence ;  it  does  not  prove  that  the  word  "  manor "  could  pass  the  sea 
shore.  It  is  therefore  submitted,  that  the  direction  was  wrong.  [They  referred  to 
the  Attorney-General  v.  Sir  Edward  Farmen's  case  (2  Lev.  171),  and  to  Harg.  note  to 
Co.  Litt.  261  a.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  sum-[424]-ming  up  of  the  learned 
Judge  was  quite  correct.  The  learned  Judge  told  the  jury  that  the  plaintiflf's  case 
was,  that  he  was  entitled  to  the  ground  between  high  and  low  water  mark,  as  part 
of  his  seigniory  of  Gower  ;  that  he  relied,  first,  upon  the  documentary  title,  but  that 
he  (the  learned  Judge)  was  of  opinion,  on  referring  to  the  documentary  evidence, 
that  it  did  not  necessarily  carry  the  title  from  the  Crown  to  the  Duke ;  that  the  jury 
must  look  at  all  the  evidence  in  the  case,  and  say  whether  they  thought  that,  either 
by  grant  or  prescription,  the  property  had  passed  from  the  Crown  to  those  whose 
estate  the  Duke  now  had.  Four  questions  were  then  left  to  the  jury,  to  which  their 
answers  are  subjoined ;  the  first  only  of  which  is  material  to  the  present  inquiry. 
That  question  was,  "  whether  the  land  between  high  and  low  water  mark  was  part 
of  the  seigniory  of  Gower;"  to  which  the  jury  said  "Yes."  The  question  is,  whether 
the  direction  given  by  the  learned  Judge  is  a  proper  mode  of  directing  the  jury.  It 
appears  to  me  to  be  unobjectionable.  In  substance  it  is  this : — There  is  a  grant  of 
the  seigniory  of  Gower.  What  is  the  seigniory  of  Gower?  The  learned  Judge  says, 
you  cannot  define  the  seigniory  of  Gower  merely  from  those  words.  You  cannot  say 
that  the  spot  which  the  plaintiff'  claims  is  his,  as  being  part  of  the  seigniory  of  Gower, 
merely  from  those  words.  But  if  by  usage,  which  is  of  so  long  standing,  that  we 
may  presume  it  to  be  contemporaneous  with  the  grant  itself,  the  sea  shore  in  question 
has  always  been  considered  to  be  part  of  the  seigniory  of  Gower,  then  you  will  take 
the  grant  and  the  usage  together,  or,  in  the  language  of  the  learned  Judge,  "looking 
at  all  the  evidence  in  the  cause," — not  the  documentary  evidence  alone  (which  he 
expressly  tells  the  jury  does  not  necessarily  carry  the  right  of  the  Crown),  but  looking 
at  the  grant,  coupled  with  the  usage,  you  are  to  form  your  own  opinion.  I  think 
that  direction  is  perfectly  correct,  and  that,  so  far  as  it  relates  to  this  matter,  the 
rule  must  be  discharged. 

[425]  Parke,  B.  I  am  of  the  same  opinion.  I  think  the  learned  Judge  was 
perfectly  correct  in  all  he  said  to  the  jury  upon  this  subject.  This  is  a  grant,  in  the 
time  of  King  John,  of  Terra  de  Gower.  It  does  not  purport  to  create  for  the  first 
time  a  new  manor  or  franchise,  but  to  convey  whatever  belonged  to  the  Terra  de 
Gower  at  that  time.  The  word  "terra"  may  embrace,  as  appears  from  the  authorities 
cited  by  Mr.  James,  as  much  as  the  word  "  manor  "  may.  The  authorities  are  clear, 
that  the  sea  shore  may  be  parcel  of  the  manor ;  as  such  it  was  taken  by  Lord  Hale, 
and  by  Lord  Coke,  in  Sir  Henry  Constable's  case.  In  Hargrave's  Law  Tracts,  page  12, 
he  gives  the  same  rule,  that,  in  point  of  practice,  the  sea  shore  is  taken  and  treated 
as  part  of  the  adjoining  manor.  By  a  grant  of  the  manor,  everything  would  pass 
which  is  parcel  of  the  manor.  The  only  question  is,  whether,  it  being  uncertain  how 
much  constituted  the  Terra  de  Gower  at  the  time  in  the  reign  of  King  John,  modern 
usage  may  be  made  use  of  as  evidence  to  shew  what  was  comprised  within  the  limits 
of  the  manor ;  that  is,  what  was  the  boundary  of  the  manor,  both  upon  the  land  side 
and  sea  side.  Unquestionably,  if  evidence  may  be  given  to  shew  what  was  the 
boundary  of  the  manor  upon  the  sea  side,  the  evidence  here  shews  that,  in  point  of 
fact,  the  manor  in  the  hands  of  the  Crown,  and,  possibly,  in  the  hands  of  a  subject 
before,  was  actually  bounded  by  the  then  line  of  demarcation,  namely,  the  low  water 
mark.  All  modern  usage  to  that  effect  is  evidence  to  shew  what  was  the  meaning  of 
the  grant.  I  have  no  doubt  that  all  ancient  documents,  where  a  question  arises  as  to 
what  passed  by  a  particular  grant,  can  be  explained  by  modern  usage.  I  think  the 
jury  were  properly  instructed  in  this  case,  to  inquire,  from  modern  usage,  whether 
the  limit  of  the  Terra  de  Gower  was  or  was  not  the  low  water  mark  of  the  sea  shore. 
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Aldersox,  B.  I  am  of  the  same  opinion.  It  is  clear  [426]  from  the  authorities, 
that  the  land  between  high  and  low  water  mark  may  be  part  of  the  manor,  and,  if  so, 
may  be  granted  by  the  person  who  grants  the  manor :  so,  here,  if  the  evidence  shews, 
that,  before  the  time  of  the  grant,  Terra  de  Gower  included  the  land  between  high 
and  low  water  mark,  it  is  quite  clear  that  a  subject  may  hold,  not  only  the  lands 
granted  between  high  and  low  water  mark,  but  he  might  have  held  below  water 
mark;  for,  according  to  the  passage  in  Lord  Hale,  which  is  cited  by  Mr.  Justice 
Holroyd  in  the  case  of  Blundell  v.  Catferall,  that  is  good  law. 

EoLFE,  B.  I  am  entirely  of  the  same  opinion ;  and  indeed,  I  think  the  Attorney- 
General  admits  that  the  ruling  was  quite  correct,  when  the  learned  Judge  told  the 
jury  this : — "  The  terms  of  the  grant  do  not  necessarily  include  the  sea  shore,  but 
they  may  include  it  if  the  other  evidence  in  the  cause  would  lead  you  to  suppose  that 
they  did  include  it."  The  Attorney-General  says,  it  may  include  the  sea  shore,  but 
only,  as  he  says,  in  one  particular  way,  namely,  if  it  originally  belonged  to  the  subject 
and  came  to  the  Crown  as  parcel  of  the  manor,  and  the  Crown  re-granted  it.  There 
is  nothing  in  the  ruling  inconsistent  with  that ;  all  the  learned  Judge  says  is  this, 
terra  may,  in  point  of  law,  include  it ;  and  you  must  look  to  all  the  facts  of  the  case, 
and  see  whether  they  shew  that  it  did  or  did  not. 

The  other  points  in  the  case  were  then  discussed,  and,  with  respect  to  those 
questions  also,  the  rule  was  discharged. 

Eule  discharged. 

[427]  DOBBS  r.  Penn.  Feb.  27,  1849. — A  patent  granted  to  A.,  for  "improvements 
in  the  construction  of  racks  and  pulleys  for  \\nndow  blinds  and  other  useful 
purposes,"  besides  claiming  a  mode  of  making  the  frames,  by  constructing  them 
in  a  particular  manner  of  drawn  open  metal  tubes,  claimed  a  mode  of  fixing  the 
pulley  in  the  frame,  by  turning  the  knob  of  the  spindle,  upon  which  the  pulley 
revolved,  and  thereby  of  screwing  a  piece  of  metal,  made  to  slide  within  the 
frame,  tight  to  the  edge  of  the  frame ;  by  which  means  the  pulley  spindle  became 
firmly  fixed  to  the  frame.  By  a  patent  previously  granted  to  B.,  the  same  object 
was  efiected  by  a  similar  method,  but  with  the  addition  merely  of  a  piece  of  thin 
metal,  called  an  escutcheon,  which  worked  outside  the  frame;  but  the  specifica- 
tion stated,  that  the  pulleys  might  be  made  without  the  escutcheon : — Held,  that 
the  two  patents  were  substantially  the  same  as  to  one  of  the  things  claimed,  and 
therefore  that  A.'s  patent  was  void. 

Case  for  the  infringement  of  a  patent.  The  declaration,  which  was  in  the  usual 
form,  stated,  that  the  plaintiff  was  the  inventor  of  "certain  improvements  in  the 
construction  of  racks  and  pulleys  for  window  blinds  and  other  useful  purposes,"  for 
which  he  had  obtained  letters  patent  (profert).  The  declaration  contained  several 
breaches  for  alleged  infringement  of  the  plaintiff's  patent.  The  defendant,  after 
craving  oyer  of  the  letters  patent  and  specification,  pleaded  (inter  alia)  that  the 
plaintiff  was  not  the  first  inventor ;  that  her  Majesty  made  the  letters  patent,  con- 
fiding in  a  representation  and  suggestion  of  the  plaintiff,  which  was  false  and  untrue, 
and  her  Majesty  was  misinformed  and  misled ;  that  the  invention  was  not  new  as  to 
the  public  knowledge,  use,  and  exercise  thereof ;  that  the  gift  or  grant  of  licence,  &c., 
was  not  a  grant  of  privilege  of  the  sole  working  of  any  manner  of  manufacture.  The 
plaintiff  replied  to  these  pleas  by  traversing  them  respectively,  and  upon  those  replica- 
tions issues  were  joined.  The  defendant  pleaded,  lastly,  not  guilty,  upon  which  issue 
was  joined. 

At  the  trial  of  the  cause,  before  Patteson,  J.,  at  the  last  Spring  Assizes  for  the 
countv  of  StaS'ord,  it  appeared  that  the  plainriff  was  a  manufacturer  of  wmdow-blind 
pulleys,  carrying  on  that  business  at  Wolverhampton,  and  that  the  defendant  carried 
on  the  same" business  at  Birmingham,  and  that  the  action  was  brought  for  the  alleged 
infringement  by  the  defendant  of  a  patent,  which  the  plaintiff  had  obtained  in  the 
year  1838,  and  of  which  patent  the  following  specification  was  given  in  evidence:— 
"  I  the  said  William  Dobbs  do  hereby  declare,  that  the  nature  of  my  said  [428]  inven- 
tion, and  the  manner  in  which  the  same  is  to  be  performed,  are  particularly  described 
and  ascertained  in  and  by  the  following  description  thereof,  reference  being  bad  to 
the  drawings  hereunto  annexed,  and  to  the  letters  and  figures  marked  thereon  ;  (that 
is  to  say)  my  improvements  in  the  construction  of  what  are  called  rack  pulleys,  for 
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giving  tension  to  the  cords  of  roller  window-blinds,  consist  in  a  novel  mode  of  manu- 
facturing the  boxes,  cases,  or  frames,  in  or  upon  which  the  tension  pulley  slides ;  and 
also  in  a  method  of  confining  the  pulley  in  the  box,  case,  or  frame,  by  means  of  a 
screw,  when  the  cord  has  been  drawn  to  its  required  tension.  In  preparing  the  racks 
for  the  pulleys — that  is,  the  boxes,  cases,  or  frames,  in  or  upon  which  the  pulley  is  to 
slide — instead  of  casting  from  molten  metal  these  boxes,  cases,  or  frames  in  the 
required  form,  or  of  bending  up  the  edges  of  plates  by  hammering,  in  the  manner 
which  has  been  heretofore  commonly  practised,  I  produce  the  boxes,  cases,  or  frames 
from  flat,  thin  sheet  metal,  bj'  the  operation  of  drawing,  iu  a  manner  nearly  resembling 
that  in  which  metal  tubes  are  finished  at  a  draw  bench.  I  iirst  cut  from  a  thin  plate 
or  sheet,  by  means  of  shears  or  otherwise,  suitable  strips  of  flat  metal,  and  after  slightly 
bending  up  the  end  of  each  strip,  pass  it  as  at  A,  in  the  accompanying  drawing  (fig.  8), 
and  through  a  hollow  frustrum  of  a  cone,  shewn  at  B.  As  the  strip  proceeds  through 
the  hollow  cone,  its  edges  are  gradually  bent  inwards  ;  and  after  passing  the  smaller 
end  of  the  cone  and  through  a  suitable  hole  in  the  steel  plate  C  (shewn  detached  in 
front  view  at  fig.  2),  the  strip  comes  out  in  a  partial  tubular  shape,  as  at  D.  When 
this  case  has  been  done,  the  tube  must  be  annealed  and  scoured,  and  then  slipped  on 
to  a  steel  rod  or  mandril,  E,  of  the  form  in  which  the  box,  case,  or  frame  is  desired 
to  be  made,  which  rod  and  tube  together  are  to  be  passed  into  a  properly-shaped  hole 
in  another  steel  plate  (a  front  view  of  which  is  shewn  at  F,  fig.  3).  This  plate  is 
then  [429]  placed  on  a  draw  bench,  and  the  end  of  the  rod  and  tube  E,  taken  hold 
of  by  a  pair  of  suitable  pliers,  G  (shewn  at  fig.  4).  On  a  sufficient  force  being 
applied  by  a  draw  chain  to  the  handles  of  the  pliers,  the  rod  and  tube  are  drawn 
through  the  plate  and  delivered  on  the  opposite  side,  as  at  H,  in  the  finished  shape 
required.  The  open  tube  thus  prepared  is  then  to  be  slipped  off  the  rod  or  mandril, 
and  cut  up  into  suitable  lengths,  for  constituting  several  rack  frames,  boxes,  or  cases 
for  the  sliders  of  the  tension  pulleys  to  act  in  or  upon  ;  and  their  ends  may  be 
trimmed,  shaped,  and  stamped  as  usual,  and  made  to  appear  as  at  fig.  5.  If  spring 
pulleys  (as  shewn  in  the  section  at  fig.  6)  should  be  required  to  act  in  these  boxes, 
they  may  each  have  a  series  of  ratchet  teeth,  b,  formed  up  the  middle  of  the  back 
plate  by  means  of  a  rolling  indented  die,  or  by  any  other  ordinary  or  convenient 
apparatus ;  but  I  prefer  leaving  the  back  plain,  and  adopting,  instead  of  the  spring 
catch,  my  improved  screw  fastening  in  the  manner  about  to  be  explained.  Fig.  7 
represents  sectional  views  of  fig.  5.  c  c,  in  each  of  these  figures,  shews  the  front 
edges  or  flanges  of  the  box,  case,  or  frame,  d  is  the  tension  pulley,  fitted  loosely 
upon  a  stud,  e  e,  which  stud  is  screwed  into  a  block,  clamp,  or  sliding  plate,  F,  behind 
the  flanges  of  the  box.  When  the  pulley  has  been  drawn  down  sufficiently  far,  to  put 
the  cord  G  of  the  roller  blind  in  pioper  tension,  the  knob  or  rose  head  of  the  stud  E 
is  to  be  turned  up,  so  as  to  diaw  up,  by  means  of  its  screw,  the  block,  clamp,  or 
plate  F,  tight  against  the  back  part  of  the  flanges,  which  will  cause  the  clamp  and 
stud  of  the  pulley  to  remain  firmly  fixed  in  their  position  in  the  frame,  and  thereby 
retain  the  pulley  or  tension ;  but  it  may  be  readily  released  and  the  tension  of  the 
cord  relaxed,  by  turning  the  screw-stud  E  in  the  opposite  direction.  Having  now 
described  my  invention,  and  the  manner  of  carrying  the  same  into  effect,  I  desire  it  to 
be  understood  that  I  do  not  intend  to  confine  myself  [430]  to  any  particular  forms  of 
boxes,  cases,  or  frames  for  supporting  the  tension  pulleys  for  roller  blinds,  but  I  claim 
the  making  of  such  boxes,  cases,  or  frames,  by  means  of  drawing  strips  of  thin  metal 
through  a  cone,  and  through  a  draw-plate,  in  the  manner  in  which  metallic  tubes  are 
usually  finished  :  and  also  the  adaptation  of  tubes  so  made,  as  boxes,  cases,  or  frames 
for  the  slides  of  bell-pulls  and  other  useful  purposes ;  and  I  further  claim  the  con- 
trivance for  fixing  the  stud  of  the  pulley  by  means  of  a  clamp  and  screw,  as  above 
described." 

Much  evidence  was  adduced  on  the  part  of  the  plaintiff,  to  shew  the  utility,  &c., 
of  the  invention,  and  of  its  infringement  by  the  defendant.  On  the  part  of  the 
defendant  it  was  contended,  that  the  patent  was  bad,  as  being  too  large,  as  regarding 
the  claim  of  the  adaptation  of  the  article  of  drawn  metal  tubes  (a  well  known  article) 
to  the  cases  of  window-blind  pullies,  and  other  useful  purposes.  Evidence  was 
adduced  to  shew,  that  drawn  open  tubes  had  been  used  for  many  purposes  anterior 
to  the  date  of  the  plaintiff's  patent.  It  was  also  contended,  that  the  patent,  so  far  as 
it  related  to  the  fixing  of  the  pulley  by  the  screw,  was  substantially  the  same  as  one 
patented  by  a  person  of  the  name  of  Bayley,  in  1810;  and  in  support  of  this  objection. 
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the  following  specification  of  Bayley's  patent  was  given  in  evidence: — "I  do  hereby 
describe  and  ascertain  the  nature  of  my  said  invention,  and  that  my  first  and  principal 
improvement  is  the  application  of  a  screw  (instead  of  a  rack  and  spring)  to  the 
movable  part  or  slide  in  any  sliding  pullies  for  window-blinds,  and  all  other  purposes 
for  which  they  may  be  used,  by  the  action  or  revolving  of  which  the  slide  may  be 
moved  up  or  down,  or  be  kept  firmly  fixed  at  any  height  within  the  frame  or  case ; 
and,  I  hereby  declare,  that  the  plan  or  description  thereof,  drawn  in  the  margin  of 
these  presents,  is  composed  of  the  following  particulars ;  (that  is  to  say)  No.  1,  a  frame 
or  case,  made  hollow,  to  receive  slide  No.  2,  and  which  [431]  frame  or  case  is  to  be 
aflSxed  to  the  window-frame,  or  other  situation  where  it  may  be  applied.  No.  2,  a 
slide,  to  fall  into  the  hollow  part  of  No.  1,  and  pierced  at  each  end  for  the  points  of 
escutcheon  or  collar.  No.  6  to  pass  through,  and  also  pierced  in  the  centre  for  screw 
No.  3  to  pass  through  ;  and  which  slide,  with  a  small  cog,  is  meant  to  run  from  A  to  A 
No.  3,  a  screw,  with  or  without  a  nut,  brazed  or  soldered  firmly  on  or  near  its  centre, 
to  pass  through  the  hole  drilled  in  the  centre  of  slide  No.  2  ;  and  which  screw  I  make 
either  to  act  at  one  of  the  extreme  points  BB,  or  at  or  near  the  centre,  where  the 
action  is  concealed  by  the  escutcheon  or  collar ;  and  I  make  the  screws  to  act  either 
by  a  regular  or  inverted  motion,  and  to  repel  or  attract  the  slide  or  escutcheon,  as 
I  wish  it.  No.  4,  a  nut,  soldered  on  the  end  of  No.  3,  at  C,  with  a  small  cog  on  one 
part  of  it  to  prevent  the  screw,  on  releasing  the  slide,  escutcheon,  or  collar,  from 
revolving  too  far  back.  No.  5,  a  nut,  to  fix  at  or  near  the  centre  of  screw  No.  3,  and 
upon  which  centre  nut  I  sometimes  turn  a  screw,  which  acts  within  another  screw, 
which  I  term  the  female,  and  which  female  screw  is  concealed  within  the  escutcheon, 
as  referred  to  in  drawing  No.  6  (fig.  4,  No.  6).  Figs.  I,  2,  3,  and  4,  an  escutcheon 
or  collar,  with  or  without  a  shoulder,  to  fasten  by  its  joints  on  No.  2,  and  to  bear  or 
rest  on  frame  or  case  No.  1.  No.  7,  a  pulley  or  bowl,  round  which  a  cord  or  line  is 
to  run,  to  draw  up  the  blind  or  curtain,  and  through  the  centre  of  which  a  hole  is 
drilled,  to  make  it  perform  its  revolutions  round  the  spindle  part  of  screw  No.  3. 
No.  8,  a  knob  nut,  or  thumbpiece,  which  fixes  on  the  end  of  screw  No.  3,  at  D,  and 
which,  by  turning,  presses  the  nut  brazed  on  No.  3  against  the  escutcheon  slide  or 
frame,  and  by  that  means  prevents  the  slide  from  moving  up  and  down  the  frame  or 
case  ;  and  I  sometimes  make  my  sliding  pullies  without  an  escutcheon,  in  which  case 
the  nut  brazed  on  the  centre  of  No.  3  presses  against  the  frame  or  case ;  and  I  make 
the  [432]  several  parts  of  my  said  invention  of  brass,  iron,  tin,  copper,  or  any  other 
metal,  or  any  composition  of  metals." 

Under  the  direction  of  the  learned  Judge,  the  plaintiff  had  a  verdict,  with  40s. 
damages. 

Talfourd,  Serjt.,  subsequently  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground 
of  misdirection,  and  of  the  verdict  being  against  the  evidence,  when  he  again  raised 
the  same  objections  to  the  validity  of  the  plaintiff's  patent,  viz.,  that  the  claim  was 
too  large,  and  that  the  invention  was  not  new,  as  being  in  one  respect  identical  with 
that  of  Bayley. 

Against  this  rule  cause  was  shewn  in  last  Hilary  Term  (January  23  and  25)  by 

Godson,  Gray,  and  Wade.  They  contended,  in  the  first  place,  that  the  plaintiflf's 
invention  differed  materially  from  that  of  Bayley's,  inasmuch  as  the  plaintiff's  pulley 
was  simpler,  as  consisting  of  fewer  parts,  and  that  it  was  better  and  cheaper  than 
Bayley's ;  and  secondly,  that  the  claim  as  to  the  boxes  or  cases  of  the  pulleys  was  not 
solely  or  merely  for  the  mode  in  which  these  boxes  were  drawn,  but  for  that  method 
coupled  with  their  adaptation  to  the  present  article,  admitting  the  particular  foi'm  of 
the  boxes  to  be  immaterial,  and  not  to  be  claimed  as  any  part  of  the  plaintiff's 
invention. 

The  following  cases  were  cited  in  the  course  of  the  argument :  Eussell  v.  Cowlei/ 
(1  Cr.  M.  &  E.  864),  Lewis  v.  Marliwj  (4  C.  &  P.  52;  S.  C.  10  B.  &  C.  22),  Minter  v. 
WeUs  (1  Cr.  M.  &  R.  505),  Haivorth  v.  Hardcastle  (1  Bing.  N.  C.  182),  and  Crane  v. 
Price  (4  M.  &  G.  580).  Upon  the  latter  case  the  Lord  Chief  Baron  observed,  that 
the  decision  might  be  put  upon  the  ground  [433]  that  the  patent  produced  a  new 
result — that  the  metal  produced  was  a  new  metal ;  and  Parke,  B.,  observed,  that 
upon  that  ground  he  could  understand  the  decision,  although  before  he  had  entertained 
serious  doubts  as  to  the  correctness  of  it.  The  Court  intimated  that  they  would 
consult  the  learned  Judge  on  the  matter  then  before  the  Court,  and  would,  if 
necessary,  hear  the  learned  counsel  in  support  of  the  rule. 
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Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  (without  calling  on  Talfourd,  Serjt.,  and 
PhipsoD,  to  support  the  rule)  delivered  by 

Parke,  B.  This  case,  which  is  an  action  for  the  infringement  of  a  patent,  came 
before  us  on  a  motion  for  a  new  trial,  on  the  ground  of  misdirection.  The  cause  was 
tiled  before  my  brother  Patteson,  at  Stafford,  and  a  verdict  was  given  for  the  plaintiff 
on  all  the  issues  ;  there  being  several  pleas,  raising  questions  as  to  the  sufficiency  of 
the  specification,  and  the  novelty  of  the  invention,  as  well  as  the  pirating  the  invention 
by  the  defendant. 

The  patent  was  for  improvements  in  the  construction  of  racks  and  pulleys  for 
window-blinds  ;  and  by  the  specification  the  improvements  were  thus  descrilDcd  : — [His 
Lordship  read  the  plaintiff's  specification.]  One  of  those  improvements  is  distinctly 
claimed  to  be  the  contrivance  for  fixing  the  stud  of  the  pulley  by  means  of  a  clamp 
and  screw,  as  directed  by  the  former  part  of  the  specification.  This  screw  fastening  is 
described  in  fig.  7. 

Two  objections  were  made  by  my  brother  Talfourd ;  one  was,  that  the  mode  of 
making  the  slides  of  drawn  metal  could  not  be  the  subject  of  a  patent,  on  which  it  is 
unnecessary  for  us  to  say  anything ;  for  the  other,  which  was,  that  part  of  the  alleged 
invention  was  not  new,  is,  we  think,  insuperable. 

[434]  A  person  of  the  name  of  Bayley  had  in  1810  obtained  a  patent  for  sliding 
pulleys.  The  invention  was  described  in  the  specification  as  the  application  of  a  screw, 
instead  of  a  rack  and  spring,  to  the  movable  part  or  slide  in  his  sliding  pulleys  for 
window-blinds.  The  description  in  the  specification  included  an  escutcheon,  bearing 
on  the  outside  of  the  frame,  and  attached  to  a  slide  on  the  inside  by  two  rivets  at  the 
ends  of  it.  Through  the  centre  of  the  .slide  passed  a  screw,  connected  with  a  knob 
on  the  outside  of  the  frame ;  and  on  the  screw,  on  the  outside  of  the  frame,  was 
placed  a  pulley.  This  piece  of  mechanism  differed  in  two  respects  from  the  screw 
claimed  to  have  been  invented  by  the  plaintiff.  In  the  first  place,  the  plaintiff's  had 
not  any  escutcheon,  and  consequently  no  rivets  to  attach  it  to  the  slide,  and  no 
perforations  in  the  slide  to  receive  them ;  in  the  second,  the  screw,  instead  of  being 
screwed  into  the  slide  simply,  as  in  the  plaintiff's  patent,  had  a  nut  or  washer  at  the 
end  of  it.  But  Bayley,  in  his  specification,  says,  "  he  sometimes  makes  his  sliding 
pulleys  without  an  escutcheon  ;  in  which  case  the  nut  brazed  on  the  centre  of  Xo.  3 
(the  screw),  presses  against  the  frame  or  case."  If  the  escutcheon  be  absent,  the 
invention  differs  from  the  plaintiffs  in  no  one  respect,  except  in  the  mode  of  attaching 
the  screw  to  the  slide  by  means  of  a  nut,  which  is  quite  immaterial. 

We  therefore  think  there  must  be  a  new  trial,  as  the  part  of  the  invention  which 
relates  to  the  screw  is  not  new. 

Rule  absolute. 

[435]  Davis  v.  Danks.  Feb.  6,  1849.— An  auctioneer  put  into  possession  of  fixtures 
attached  to  the  freehold,  for  the  purpose  of  selling  them,  the  purchaser  being 
bound  to  detach  and  remove  them,  has  not  such  a  possession  as  will  support 
trespass  de  bonis  asportatis  for  their  wrongful  removal. 

[S.  C.  18  L.  J.  Ex.  213.] 

Trespass  de  bonis  asportatis,  for  taking  certain  fixtures,  goods  and  chattels  of  the 
plaintiff.  Pleas,  first,  not  guilty ;  and  secondly,  that  the  fixtures,  &c.,  were  not  the 
plaintiS^s  modo  et  forma  ;  upon  which  pleas  issues  were  joined.  At  the  trial,  before 
Eolfe,  B.,  at  the  last  Summer  Assizes  for  the  county  of  Stafford,  it  appeared  that  the 
plaintiff  was  an  auctioneer,  and  had  been  put  into  possession  of  a  certaui  house  of  one 
Deeley,  for  the  purpose  of  selling  in  lots  certain  machinery  and  fixtures  attached  to 
the  freehold.  At  a  sale  which  subsequently  took  place  at  the  house,  the  defendant 
bought  certain  lots,  which,  with  the  exception  of  some  spouting,  valued  at  21.  l-as., 
were  at  that  time  affixed  to  the  freehold.  According  to  the  conditions  of  sale,  the 
lots  were  to  be  paid  for  on  removal,  but  the  defendant  detached  them  from  the 
freehold  without  such  payment,  and  claimed  to  set  off  their  value  against  a  debt 
due  to  him  from  Deeley.  The  plaintiff  had  a  verdict  for  the  full  amount  claimed, 
leave  being  reserved  to  move  to  reduce  the  verdict  to  the  sum  of  21.  los.,  being  the 
value  of  the  spouting,  &c.,  which  was  not  attached  to  the  freehold,  if  the  Court  should 


916  DAVIS   V.  DANKS  3  EX.  436. 

be  of  opinion  that  the  plaintiff  had  not  such  a  possession  of  the  fixtures  as  would 
support  the  present  action. 

Whateley,  on  the  part  of  the  defendant,  having  accordingly  obtained  a  rule  nisi, 

Phipson  (with  whom  was  Talfourd,  Serjt.),  now  shewed  cause.  This  action  is 
maintainable.  The  plaintiff  was  put  into  possession  of  the  house  for  the  purpose  of 
selling  the  fixtures,  which  were  also  to  be  removed  from  the  premises.  When  the 
fixtures  were  severed  from  the  freehold,  the  plaintiff  had  such  a  special  property  ia 
them  as  [436]  would  support  an  action  of  trespass  de  bonis  asportatis.  [Parke,  B. 
Has  the  auctioneer  such  a  possession  of  realty  as  would  support  an  action  of  quare 
clausum  fregit,  for  an  injury  done  to  the  walls?]  Perhaps  not;  but  when  the  fixtures 
are  severed,  he  becomes  special  bailee  of  them.  He  has  power  to  sell  them  in  the 
shape  of  chattels.  The  cases  upon  this  subject  are  collected  in  the  notes  to  WUhraham 
V.  Snow  (2  Saund.  47  (a)).  Part  of  the  plaintiffs  duty  was  to  see  that  the  purchasers 
removed  the  goods,  and  paid  for  them  on  removal.  The  present  case  is  somewhat 
similar  to  that  of  Smith  v.  Surmaii  (9  B.  &  C.  561),  where  it  was  held  that  an  agree- 
ment to  sell  growing  timber,  at  a  certain  price  per  foot,  was  not  a  contract  for  the  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning  the  same, 
■within  the  meaning  of  the  4th  section  of  the  Statute  of  Frauds ;  but  that  it  was  a 
contract  for  the  sale  of  goods,  wares,  and  merchandises,  within  the  17th  section. 
[Parke,  B.  The  fixtures  were  not  placed  in  the  plaintiff's  hands  apart  from  the 
freehold.  Suppose  the  plaintiff  had  himself  detached  the  fixtures,  and  the  owner  had 
brought  an  action  of  trespass  against  him ;  what  could  he  have  pleaded  ?  The 
auctioneer  has  possession  of  the  movable  chattels,  but  not  of  the  fixtures,  where  he  is 
put  into  possession  for  the  purpose  of  selling  them.  It  was  not  intended  that  he 
should  remove  them.]  There  are  some  strong  observations  in  the  plaintiff's  favour  in 
in  the  case  of  Boydell  v.  M'Michael  (1  Cr.  M.  &  R.  179).  Parke,  B.,  there  says, 
"  Suppose  a  person  enters  a  house,  and  severs  part  of  the  materials  of  the  house  ;  cannot 
the  tenant  bring  trespass  de  bonis  asportatis  ?  I  am  aware  that  in  the  case  of  timber, 
the  property  in  it,  when  severed,  vests  in  the  landlord  ;  but  you  find  no  authority 
that  the  tenant  cannot  maintain  trespass  de  bonis  asportatis  against  a  stranger  who 
has  severed  and  carried  away  the  materials  [437]  of  a  house.  The  tenant  has  a  special 
property  in  the  house."  Emerson  v.  Emerson  (1  Vent.  187)  is  also  in  favour  of 
the  plaintiff.  He  might  have  maintained  an  action  against  the  defendant  for  goods 
sold  and  delivered  ;  for  when  the  fixtures  are  severed,  they  become  goods  and 
chattels. 

AVhateley  and  Keating,  in  support  of  the  rule,,  were  not  called  upon. 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute.  There  is 
no  doubt  as  to  the  law,  that  an  auctioneer  has  a  special  property  as  bailee  in  goods 
and  chattels  which  are  put  into  his  possession  for  the  purpose  of  sale,  whether  such 
goods  and  chattels  be  in  his  own  rooms  or  in  the  house  of  another  person.  The  case 
of  Williams  v.  Millington  (1  H.  Bl.  81)  is  a  decision  to  that  effect.  On  the  ground 
that  he  is  a  bailee,  he  may  maintain  trespass  de  bonis  asportatis,  or  trover,  for  such 
chattels.  But  is  he  bailee  of  the  roof  of  the  house,  which  is  part  of  the  freehold  1  He 
cannot  be  considered  to  have  such  a  possession  of  the  house  and  fixtures  as  would 
entitle  him  to  maintain  an  action  of  trespass  quare  clausum  fregit  against  a  party  for 
an  injury  to  them ;  and  that  is  conceded  to  be  so  by  the  plaintiff''s  counsel.  He  was 
only  authorised  at  the  time  of  his  employment  to  sell  the  right  of  detaching  and 
removing  the  fixtures,  and  he  had  no  possession  of  them  as  materials,  and  he  was  not 
in  possession  of  the  freehold.  But  it  was  said  that  on  their  severance  they  were 
bailed  to  him.  That  depends  upon  the  question  whether  or  not  the  real  owner  of  the 
fixtures  ever  intended  that  the  plaintiff'  should  have  possession  of  them  after  they 
were  detached.  The  evidence  is,  that  the  lots  were  to  be  sold  as  fixtures,  which  the 
purchaser  was  to  detach  and  remove.  The  evi-[438]-dence,  therefore,  is  opposed  to 
the  plaintiff's  view  of  the  question.  The  present  action,  therefore,  so  far  as  it  respects 
those  fixtures,  is  no  more  maintainable  than  an  action  of  quare  clausum  fregit  would 
be,  if  brought  for  the  removal  of  growing  crops,  by  an  auctioneer  who  has  been 
directed  to  sell  them.  The  plaintiff's  right  of  action,  therefore,  must  be  confined  to 
the  sum  of  21.  15s.,  and  the  rule  must  be  absolute  to  reduce  the  verdict  to  that 
amount. 

RoLFE,  B.  I  quite  concur  in  thinking  that  this  rule  ought  to  be  made  absolute, 
and  in  what  has  been  said  by  my  brother  Parke ;  although  I  must  confess  that,  at 
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the  trial,  I  was  inclined  to  think  that  the  plaintiff  might  be  considered  to  be  in 
possession  of  these  fixtures,  in  one  of  two  ways,  either  absolutely  or  as  chattels,  that 
is,  after  they  were  severed.  But  if  he  had  been  in  possession  absolutely,  he  would  be 
entitled  to  maintain  an  action  of  quffire  clausum  fregit,  for  an  injury  to  the  lealty, 
which  it  is  admitted  he  could  not  do.  "With  regard  to  the  other  alternative,  it  is 
clear  that  it  was  never  contemplated  that  he  should  be  in  possession  of  the  fixtures, 
except  as  fixtures  ;  he  was  merely  authorised  to  sell  the  right  of  detaching  and 
removing  them.  The  rule,  therefore,  must  be  absolute. 
Eule  absolute. (a) 

[439]  FuTVOYE  V.  Stevens.  Feb.  21,  1849.— To  an  action  of  debt  on  the  common 
counts,  the  defendant  pleaded,  as  to  part,  payment  after  action  brought  in  the 
ordinary  form.  The  plaintiff's  replication  contained  no  formal  commencement  of 
precludi  non,  but  was  merely  a  traverse  of  the  payment  modo  et  forma : — Held 
bad  on  special  demurrer,  as  not  being  in  compliance  with  the  rule  of  Hil.  T., 
4  Will.  4,  r.  9,  which  requires  such  formal  commencement. 

[S.  C.  6  D.  &  L.  440;  18  L.  J.  Ex.  261.] 

Debt.  The  first  count  of  the  declaration  was  upon  a  promissory  note  for  1501., 
made  to  the  testator  by  the  defendant.  The  second  count  was  for  2001.,  for  money 
due  on  an  account  stated  with  the  testator.  The  third,  for  2001.,  on  an  account  stated 
with  the  plaintiff. 

Third  plea,  to  the  sum  of  111.  5s.,  parcel  of  the  debts  in  the  second  and  last  counts 
mentioned,  that  the  plaintiff' ought  not  further  to  maintain  his  action  thereof,  for  that, 
after  the  commencement  of  the  suit,  and  before  declaration,  the  defendant  paid  the 
plaintiff',  and  the  plaintiff"  accepted  and  received  of  and  from  the  defendant,  141.,  in 
full  satisfaction  and  discharge  of  the  said  sum  of  111.  5s.,  and  the  causes  of  action  in 
respect  thereof.  The  plea  concluded  with  a  verification  and  prayer  of  judgment,  if 
the  plaintiff  ought  further  to  maintain  his  action  thereof. 

Keplication  to  the  third  plea,  that  the  defendant  did  not  pay  to  the  plaintiff,  nor 
did  the  plaintiff  accept  or  receive  of  and  from  the  defendant,  the  said  sum  of  money, 
in  the  said  third  plea  in  that  behalf  mentioned,  in  satisfaction  or  discharge  of  the 
said  cause  of  action  in  the  introductory  part  thereof  mentioned,  and  to  which  the 
same  is  pleaded  modo  et  forma,  concluding  to  the  country. 

Special  demurrer,  on  the  ground,  that,  as  the  third  plea  was  a  plea  to  the  further 
maintenance  of  the  action,  as  to  the  causes  of  action  in  that  plea  mentioned,  the 
replication  ought  to  have  been  pleaded  with  the  proper  commencement,  viz.,  "  that 
the  plaintiff  ought  not  to  be  barred  from  further  maintaining  his  said  action,  &c.  :  " 
and  that  the  replication  was  pleaded  as  if  the  third  plea  were  a  plea  in  bar  of  the 
action  generally,  instead  of  a  plea  to  the  further  maintenance  thereof.  Joinder  in 
demurrer. 

[440]  Karslake,  in  support  of  the  demurrer.  The  replication  is  informal,  as  not 
being  in  obedience  to  a  rule  of  Court.  By  a  rule  H.  T.,  4  W.  IV.,  r.  9,  it  is  ordered, 
that,  "  in  a  plea  or  subsequent  pleading,  intended  to  be  pleaded  in  bar  of  the  whole 
action  generally,  it  shall  not  be  necessary  to  use  any  allegation  of  actionem  non,  or  to 
the  like  eflTect,  or  any  prayer  of  judgment ;  nor  shall  it  be  necessary  in  any  replication, 
or  subsequent  pleading,  intended  to  be  pleaded  in  maintenance  of  the  whole  action, 
to  use  any  allegation  of  '  precludi  non,'  or  to  the  like  eff'ect,  or  any  prayer  of 
judgment;  and  all  pleas,  replications,  and  subsequent  pleadings,  pleaded  without 
such  formal  parts  as  aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as 
pleaded  respectively  in  bar  of  the  whole  action,  or  in  maintenance  of  the  whole 
action."  So  that,  according  to  that  rule,  this  replication  ought  to  have  had  such 
formal  commencement. 

The  Court  then  called  upon 

Prentice  to  support  the  replication.  The  rule  cited  does  not  apply  to  the  present 
pleading.  Before  that  rule  was  made,  it  was  never  necessary  that  a  pleading,  which 
was  a  direct  traverse  merelv,  should  have  such  a  commencement.  It  was  only  adopted 
where  the  pleading  was  in-confession  and  avoidance.     There  is  the  case  of  Howcutt  v. 

(a)  Pollock,  C.  B.,  and  Alderson,  B.,  had  left  the  Court. 
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Bonser  (post,  491),  which  now  awaits  the  decision  of  this  Court,  and  is  very  similar  to 
the  present.  The  general  issue  never  commenced  in  this  way.  The  rules  which 
govern  replications  and  pleas  are  the  same  in  this  respect.  In  Chitty  on  Pleading, 
vol.  1,  p.  577,  it  is  stated,  that  in  a  plea  of  the  general  issue,  or  other  plea  in  bar 
to  the  whole  declaration,  which  merely  denied  what  was  alleged  in  the  declaration, 
and  did  not  introduce  any  new  matter,  it  was  not  usual  to  insert  the  allegation,  "  that 
the  plaintiff  ought  not  to  have  [441]  or  maintain  his  aforesaid  action  against  the  defen- 
dant ; "  but  after  stating  the  defendant's  appearance  and  his  defence,  the  plea  immedi- 
ately denied  the  matter  stated  in  the  declaration,  and  concluded  to  the  country. 
[Piatt,  B.  The  difficulty  the  plaiutifT  has  to  contend  with  is,  the  express  language  of 
the  rule,  which  has  the  full  force  of  an  act  of  the  legislature.]  The  rule  only  applies 
in  those  cases  where  the  formal  commencement  was  required  before  the  Rules  were 
promulgated ;  and  this  commencement  was  never  necessary,  where  the  pleading  was 
merely  a  traverse.  He  referred  to  Brown  v.  Cornish  (1  Ld.  Raym.  217  ;  2  Salk.  516), 
Stephen  on  Pleading,  pp.  422,  434,  and  Talbot  v.  Eopwood  (Fortesc.  335). 

Karslake,  in  reply.  There  is  no  authority  in  favour  of  this  form  of  replication, 
and  the  rule  of  Court  requires  a  particular  form  of  commencement.  If  the  com- 
mencement of  this  pleading  is  informal,  the  present  is  the  proper  mode  of  taking 
advantage  of  it:  Rosling  v.  Muggeridge  (16  M.  &  W.  181). 

Parke,  B.  I  think  that  this  replication  is  insufficient.  In  the  absence  of  any 
authority  upon  this  point,  we  must  be  governed  by  the  words  of  the  rule  cited  ;  those 
words,  so  far  as  is  material  to  this  question,  are,  that  it  shall  not  be  necessary  in  any 
replication  intended  to  be  pleaded  in  maintenance  of  the  whole  action,  to  use  any 
allegation  of  precludi  non,  or  to  the  like  eflTect,  and  that  all  replications  pleaded 
without  such  formal  parts  as  aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as 
pleaded  in  maintenance  of  the  whole  action.  The  replication  here  has  no  such  com- 
mencement. Is  that  formal  1  The  defendant  agrees  that  the  plaintiff  has  a  right  of 
action  up  to  payment.  Then  the  plaintiff,  by  a  replication  which  must  be  [442]  taken 
to  be  in  maintenance  of  the  whole  action,  is  repeating  what  has  already  been  admitted 
by  the  defendant.  This  is  no  doubt  a  mere  matter  of  form  ;  but  as  the  objection  is 
raised  by  special  demurrer,  it  must  prevail.  Had  any  authority  been  adduced  to  shew 
that  this  form  of  replication  had  been  held  good  before  the  New  Rules,  the  result 
might  have  been  different.     It  is  informal  according  to  the  rule  of  Court. 

RoLFE,  B.  The  replication  in  its  present  form  includes  what  is  meant  to  be 
replied,  and  something  more. 

Platt,  B.,  concurred. 

Plaintiff  to  have  liberty  to  amend  on  the  usual  terms ;  otherwise 

Judgment  for  the  defendant. 

Wood  v.  Perry.  Feb.  10,  1849. — Where  the  items  in  a  plaintiff's  bill,  under  201., 
are  so  connected  together  as  to  form  one  cause  of  action,  and  any  one  item  arises 
within  the  jurisdiction  of  a  county  court,  within  which  the  defendant  dwells  or 
carries  on  his  business  at  the  time  of  the  action  brought,  and  the  parties  do  not 
dwell  more  than  twenty  miles  apart,  the  cause  of  action  "in  some  material  point" 
arises  within  such  jurisdiction,  and  the  superior  Court  has  no  concurrent  juris- 
diction under  the  128th  section  of  the  9  &  10  Vict.  c.  95,  and  the  case  falls  within 
the  129th  section  of  that  statute. 

[S.  C.  6  D.  &  L.  194  ;  18  L.  J.  Ex.  161 ;  13  Jur.  129.] 

In  this  case  a  rule  had  been  obtained,  calling  on  the  plaintiff  to  shew  cause  why 
he  should  not  bring  the  postea  into  Court,  and  file  the  plea  roll,  to  enable  the  defen- 
dant to  enter  a  suggestion  thereon,  to  deprive  the  plaintiff  of  his  costs,  under  the 
statute  of  9  &  10  Vict.  c.  95. 

Against  this  rule,  in  last  Michaelmas  Term  (Nov.  25), 

Watson  shewed  cause,  and  contended,  that  upon  the  facts  (which  are  fully  stated 
in  the  judgment),  the  plaintiff  had  rightly  brought  his  action  in  the  superior  Court; 
[443]  that,  inasmuch  as  some  of  the  items  were  out  of  the  jurisdiction  of  that  Court 
in  which  the  defendant  resided,  the  plaintiff  was  not  bound  to  bring  his  action  in  the 
inferior  court.  That,  according  to  the  true  construction  of  the  128th  section  of  the 
Act  in  question,  the  words  "material  point"  must  be  referred  to  the  whole  cause  of 
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action  ;  and  that  since  tbe  demand  could  not  be  split,  as  had  been  decided  by  the  case 
of  Grimbbj  v.  Aykroyd  (1  Exch.  479),  tbe  plaintiff  was  not  bound  to  bring  his  action 
in  a  county  court,  but  had  the  option  of  proceeding  in  the  superior  Court.  He  cited 
Neale  v.  Ellis  (1  Dowl.  &  L.  P.  C.  16.3),  and  Hughes  v.  Lenny  (5  M.  &  W.  183). 

Badeley,  in  support  of  the  rule,  contended  that  the  plaintiff  was  bound  to  bring 
his  action  in  a  county  court ;  that  here  the  cause  of  action,  which  he  admitted  could 
not  be  split,  arose  in  a  material  part  within  the  jurisdiction  of  the  county  court  within 
which  the  defendant  dwelt ;  and  that  a  liberal  construction  ought  to  be  put  upon 
the  act,  which  was  intended  to  afford  an  easy  and  cheap  remedy ;  and,  in  support 
of  such  a  construction  as  applied  to  acts  for  the  establishment  of  local  courts,  he 
referred  to  JFimbish  v.  Tailbois  (Plowd.  59),  Bac.  Abr.  "Courts"  (D.),  and  Buller  v. 
Coney  (2  Exch.  474) ;  and  he  contended,  that,  upon  the  narrower  construction  which 
the  plaintiff  sought  to  put  upon  the  act,  it  would  become  of  much  less  effect  and 
practical  importance. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  This  was  an  application  to  the  Court  for  a  rale  that  the  plaintiff 
should  have  judgment  for  his  debt  recovered  in  this  cause,  without  costs,  on  the 
ground  that  [444]  he  had  sued  in  this  Court,  when  the  cause  of  action  had  arisen, 
wholly  or  in  some  material  point,  within  the  jurisdiction  of  the  Small  Debts  Court  of 
Brompton,  within  which  jurisdiction  the  defendant  was  resident. 

The  question  originally  came  in  the  long  vacation  before  me  at  Chambers,  when  I 
ordered  the  further  proceedings,  on  payment  of  the  debt  to  the  plaintiff,  to  be  stayed 
till  the  fourth  day  of  Michaelmas  Term. 

The  facts  of  the  case,  as  they  appear  on  the  affidavits,  are  these : — The  plaintiff 
was  a  tailor,  who  resided  and  carried  on  his  business  in  Chapel-street,  Pentonville, 
Islington,  within  the  jurisdiction  of  the  Clerkenwell  County  Court.  The  defendant 
was  a  hairdresser  and  perfumer,  residing  within  the  jurisdiction  of  the  Brompton 
County  Court,  and  carrying  on  his  business  at  the  Burlington  Arcade,  within  the 
jurisdiction  of  the  Westminster  County  Court.  The  plaintiff's  demand  is  for  the 
amount  of  a  bill  containing  various  items  of  clothes  made  for  and  supplied  to  the 
defendant.  As  to  three  of  the  items  of  the  plaintifl"s  bill,  the  orders  for  them  were 
given,  and  the  goods  delivered,  at  the  defendant's  residence,  within  the  Brompton 
jurisdiction,  and  the  work  done  at  the  plaintiff's  residence.  As  to  ten  other  items, 
the  orders  were  given  and  the  goods  delivered  at  the  Burlington  Arcade,  and  the  work 
done  at  the  plaintiff's  residence  ;  and  in  one  case,  both  the  order  was  given,  and  the 
work  done,  and  goods  delivered,  at  the  plaintiffs  residence. 

The  question  then  is,  whether,  under  the  128th  section  of  the  9  &  10  Vict.  c.  95, 
this  Court  had  a  concurrent  jurisdiction  in  this  matter.  Here  the  plaintiff  dwells 
within  twenty  miles  of  the  defendant ;  the  question  is,  whether  the  cause  of  action 
arose  wholly  or  in  some  material  point  within  the  jurisdiction  of  the  County  Court 
of  Brompton,  where  the  defendant  resided,  or  of  Westminster,  where  he  carried  on 
his  business  when  the  action  was  brought.  It  seems  clear,  that  if  each  of  the  items  is 
to  be  treated  as  [445]  constituting  a  separate  cause  of  action,  one  whole  cause  of 
action  arose  out  of  either  jurisdiction,  and  then  it  would  seem  to  follow  that  the 
superior  Court  was  the  only  Court  in  which  the  whole  demand  could  be  recovered  in 
one  action.  But  we  think  this  must  be  determined  in  conformity  with  the  rule  laid 
down  by  this  Court,  in  Ex  imrte  Aykroyd  (1  Exch.  479).  We  there  laid  it  down,  that 
where  a  tradesman  has  a  bill  against  a  party,  for  any  amount,  in  which  the  items  are 
so  connected  together,  that  it  appears  that  the  dealing  is  not  intended  to  termuiate 
with  one  contract,  but  to  be  continuous,  so  that  one  item,  if  not  paid,  shall  be  united 
with  another,  and  form  one  continuous  demand,  the  whole  together  forms  but  one 
cause  of  action,  and  cannot  be  divided.  In  other  words,  we  held  that  the  words 
"cause  of  action,"  in  this  act  of  Parliament,  meant  "cause  of  one  action,"  and  were 
not  to  be  limited  to  an  action  upon  one  separate  contract.  Now  here  the  items  in 
this  bill  are  thus  connected  together,  and  the  whole  bill  forms  one  cause  of  action. 
Then,  if  so,  it  follows  that  it  is  a  cause  of  action  not  wholly  occurring  within  the 
jurisdiction  of  the  county  court,  either  of  Brompton  or  of  Westminster,  for  a  part  of 
it  occurs  within  the  jurisdiction  of  Clerkenwell,  where  the  defendant  neither  resides 
nor  carries  on  his  business.  But  does  it  arise  in  some  material  point  within  the  two 
first  jurisdictions,  or  either  of  themi     We  think  it  does;  and  we  are  disposed  to 
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determine  the  question,  by  laying  down  some  definite  rule,  which  may  be  easily  acted 
upon,  and  to  hold,  that  if  any  one  item  arises  within  the  jurisdiction  of  a  county  court, 
in  such  a  bill  as  this,  the  cause  of  action  in  some  material  point  arises  within  that 
jurisdiction.  In  this  case,  therefore,  as  the  superior  Court  has  no  concurrent  juris- 
diction under  the  128th  section,  the  case  falls  within  the  129th  section  of  the  Act,  and 
this  rule  must  be  made  absolute. 
Kule  absolute. 

[446]  Hallifax  and  Others  v.  Lyi.e.  Feb.  26,  1849. — The  acceptor  of  a  bill  of 
exchange,  payable  to  the  order  of  the  drawer,  cannot  deny  the  authority  of  the 
drawer  to  draw  or  indorse  such  bill.  Therefore,  to  an  action  on  a  bill  of  exchange 
drawn  by  A.  B.  &  Co.,  and  payable  to  their  order  twelve  months  after  date,  and 
accepted  by  the  defendant,  and  indorsed  by  A.  B.  &  Co.  to  the  plaintiffs,  a  plea, 
that  A.  B.  &  Co.,  before,  and  at,  and  since  the  time  of  the  making  and  indorsing 
the  said  bill,  were  and  have  been  a  body  corporate,  by  virtue  of  certain  letters 
patent ;  and  that  the  bill  purported  to  be  and  was  drawn  by  the  said  body 
corporate,  and  as  such  accepted  by  the  defendant,  and  not  otherwise ;  and  that 
the  said  body  corporate  had  not  at  any  time  any  authority  to  indorse,  issue,  or 
negotiate  any  bill  of  exchange,  or  to  transfer  ,the  right  to  receive  payment 
thereof  by  indorsement,  in  the  name  of  the  said  Company,  or  otherwise ;  was  held 
bad  on  demurrer. 

[S.  C.  6  D.  &  L.  424 ;  18  L.  J.  Ex.  197.] 

Assumpsit.  The  first  count  stated,  that  the  Governor  and  Company  of  Copper 
Miners  in  England,  on  the  15th  of  July,  A.D.,  1847,  made  their  bill  of  exchange  in 
writing,  and  directed  the  same  to  the  defendant,  and  thereby  required  him  to  pay  to 
the  order  of  the  said  Governor  and  Company  of  , Copper  Miners  in  England  20001. 
twelve  months  after  the  date  thereof,  which  period  had  elapsed  before  the  commence- 
ment of  this  suit,  and  the  defendant  then  accepted  the  said  bill,  and  the  said  Governor 
and  Company  of  Copper  Miners  in  England  then  indorsed  the  same  to  the  plaintiffs, 
and  the  defendant  then  promised  the  plaintiffs  to  pay  them  the  amount  of  the  said  bill, 
according  to  the  tenor  and  effect  thereof,  and  of  the  said  acceptance  and  indorsement. 
Breach,  non-payment. 

The  defendant  pleaded,  fourthly,  that  the  said  Governor  and  Company  of  Copper 
Miners  in  England,  by  whom  the  said  bill  is  alleged  to  have  been  so  made  as  in  the 
said  first  count  mentioned,  before  and  at  the  respective  times  of  the  making  and 
indorsing  of  the  said  bill  of  exchange,  were,  and  from  thence  hitherto  have  been,  and 
still  are,  a  body  politic  and  corporate  in  name  and  in  deed,  made,  created,  constituted, 
and  appointed,  by  and  under  the  name  and  style  of  the  Governor  and  Company  of 
Copper  Miners  in  England,  under  and  by  virtue  of  certain  letters  patent  of  their 
Majesties  William  and  Mary,  &c. ;  and  that  the  said  bill  of  exchange  was  made,  as  in 
the  said  first  count  mentioned,  by  and  under  the  corporate  name  and  style,  as  and  for 
a  bill  made  by  the  said  body  corporate ;  and  that  the  said  bill  of  exchange  was  so 
indorsed,  as  in  that  count  mentioned,  by  writing  and  signing  on  the  back  [447]  of 
the  said  bill  respectively,  and  not  by  or  under  the  common  seal  of  the  said  body 
corporate,  nor  by  any  person  or  persons  having  authority  of  or  from  the  said  corporate 
body  to  indorse  the  same  for  or  in  the  name  or  on  behalf  of  the  said  body  corporate. 
Verification. 

The  defendant  also  pleaded,  fifthly,  that  the  said  Governor  and  Company  of  the 
Copper  Miners  in  England,  by  whom  the  said  bill  is  alleged  to  have  been  made,  as  in 
that  count  mentioned,  before  and  at  the  time  of  the  making  and  indorsing  of  the  said 
bill  of  exchange,  respectively  were,  and  from  thence  hitherto  have  been,  and  still  are, 
a  body  politic  and  corporate  in  name  and  in  deed,  made,  created,  constituted,  and 
incorporated  by  and  under  the  name  and  style  of  the  Governor  and  Company  of  the 
Copper  Miners  in  England,  under  and  by  virtue  of  certain  letters  patent,  &c. ;  and 
that  the  said  bill  of  exchange  purported  to  be  and  was  a  bill  made  and  drawn  by  the 
said  body  corporate,  and  was  accepted  by  him  the  defendant,  as  a  bill  so  made  and 
drawn  by  the  said  body  corporate,  and  not  otherwise  ;  and  that  the  said  body  corporate 
had  not,  at  the  time  of  the  said  indorsement,  or  at  any  time  whatever,  authority  to 
indorse  any  bill  or  bills  of  exchange,  or  to  issue  or  negotiate  any  such  bill  or  bills,  or 
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to  pass  or  transfer  the  right  to  receive  payment  of  such  bill  or  bills,  by  an  indorse- 
ment thereof  in  the  name  or  under  the  designation  of  the  Governor  and  Company  of 
Copper  Miners  in  England,  or  otherwise  howsoever.     Verification. 

Special  demurrer  to  the  fourth  plea,  on  the  ground  that  it  was  an  argumentative 
denial  of  the  indorsement  as  alleged  in  the  declaration. 

Special  demurrer  to  the  fifth  plea,  assigning  for  causes  that  it  was  an  argumentative 
denial  of  tbe  indorsement ;  that  it  attempted  to  put  in  issue  matter  which  the  defen- 
dant was  estopped  from  denying,  viz.,  that  the  Governor  and  Company  of  Copper 
Miners  ever  had  authority  to  indorse  [448]  the  bill,  as  in  the  declaration  mentioned  ; 
that  it  appeared  on  the  face  of  the  declaration,  that  the  bill  was  payable  to  the  order 
of  the  said  drawers  thereof,  and  therefore  that  the  defendant  could  not  deny  the 
authority  of  the  drawers  of  the  bill  to  indorse,  as  in  the  declaration  mentioned  ;  that 
the  plea  left  it  doubtful  whether  the  defendant  meant  to  deny  that  the  Governor  and 
Company  of  Copper  Miners  ever  had  authority  to  indorse,  &c.,  bills,  or  whether 
their  authority  to  indorse,  &c.,  bills,  expired  or  determined  after  the  accepting  of  the 
bill,  and  if  the  latter,  that  the  plea  should  have  shewn  how  and  in  what  way  such 
power  and  authority  ceased  or  was  determined ;  that  the  plea  attempted  to  put  in 
issue,  and  did  put  in  issue,  matter  of  law ;  that  the  plea  was  bad,  for  stating  that  the 
drawers  had  not  authority  to  indorse  any  bill  of  exchange,  instead  of  shewing  how 
or  why,  or  facts  from  which  the  Court  could  judge  whether  such  drawers  of  the  bill 
had  such  power  or  not ;  that  the  plea  should  have  shewn  that  the  drawers  of  the  bill 
were  not  a  trading  corporation  at  the  time  of  the  indorsement  of  the  bill.  Joinder 
in  demurrer. 

The  defendant's  points  for  argument  were,  that  the  fourth  plea  admitted  an 
indorsement  in  fact  by  writing  on  the  back  of  the  bill,  but  avoided  the  effect  of  it, 
by  shewing  that  such  indorsement  could  not  transfer  the  right  to  sue  upon  the  bill, 
for  that  a  corporate  body  cannot,  unless  specially  authorised  by  Act  of  Parliament, 
transfer  any  property  or  right,  except  by  or  under  its  common  seal ;  and  if  there  were 
any  such  special  authority  enabling  them  so  to  do,  the  plaintiffs  should  have  shewn 
it  by  their  replication  ;  that  the  fifth  plea  was  a  sufficient  answer,  because  the  doctrine, 
that  an  acceptor  is  estopped  from  denying  that  the  bill  is  the  bill  of  the  supposed 
maker,  does  not  apply  to  an  indorsement  of  the  bill  by  the  maker,  inasmuch  as  the 
estoppel  rests  on  the  ground  that  the  bill  was  accepted  [449]  after  it  was  made,  and 
with  full  knowledge  by  the  acceptor  of  the  manner  of  making  it ;  whereas  the  indorse- 
ment may  be  subsequent  to  the  acceptance,  and  consequently  not  admitted  by  it ; 
also,  that  the  objection  was  not  an  objection  of  fact,  which  could  be  met  by  an  estoppel, 
but  an  objection  of  law,  arising  out  of  the  fact  that  the  Company  were  a  corporate 
body,  and  not  authorised  to  indorse  bills. 

The  demurrer  was  argued  in  the  present  sittings  (February  19)  by 

Prentice,  for  the  plaintiffs.  The  fourth  plea  is  clearly  bad  as  an  argumentative 
deniiil  of  the  indorsement  of  the  bill  of  exchange,  as  alleged  in  the  declaration.  The 
defence  disclosed  in  that  plea  would  be  available  under  a  traverse  that  the  Company 
indorsed  the  bill  as  alleged. 

The  fifth  plea  is  also  bad.  The  acceptor  of  a  bill  payable  to  the  drawer's  order  is 
estopped  from  denying  that  the  drawer  has  authority  to  indorse  it :  Pilt  v.  Chappelow 
(8  M.  &  W.  616).  The  argument  of  the  learned  counsel  for  the  plaintiff  in  that  case 
is  applicable  to  the  present. 

The  case  of  Sanderson  v.  Collman  (4  Man.  &  G.  209),  although  not  precisely  like  the 
present,  is  still  in  the  plaintiffs'  favour.  It  was  there  held,  that  the  acceptor  of  a  bill 
cannot,  in  an  action  against  him  by  an  indorsee,  dispute  the  handwriting  of  the  drawer  ; 
and  if  he  do  so  by  plea,  the  plaintiff  may  reply  the  acceptance  by  way  of  estoppel.  It 
may  perhaps  be  contended,  upon  the  authority  of  that  case,  that  the  plaintiff  ought  to 
have  so  replied ;  but  the  case  only  shews  that  he  may,  and  not  that  he  is  bound  to  do 
so.  These  cases  are  at  all  events  authorities  for  the  position  that  the  matter  is  an 
estoppel.  Admitting  that  it  might  be  replied  in  some  cases,  where  the  estoppel 
appears  upon  the  record,  the  objection  may  be  taken  advantage  of  by  [450]  demurrer. 
In  1  Saund.  326  a.,  note  (d),  it  is  said,  "The  rule  appears  to  be  general,  with  respect 
to  estoppels  by  deed,  that  the  estoppel  must  be  pleaded,  if  there  be  an  opportunity  ; 
otherwise,  the  party  omitting  to  plead  it  waives  the  estoppel,  and  the  jury  must  find 
the  truth.  And  so,  with  respect  to  estoppels  by  matter  of  record."  So,  in  2  Smith's 
Leading  Cases,  457,  it  is  stated  to  be  "clear,  that  where  the  estoppel  is  apparent  on 
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the  face  of  the  record,  advantage  may  be  taken  of  it  on  demurrer."  This,  it  will  be 
seen,  was  done  in  Bmcman  v.  Taylor  (2  A.  &  E.  278),  and  Hill  v.  Manchester  and  Salford 
JVaierworks  Company  (2  B.  &  Ad.  544),  and  Becket  v.  Bradley  (7  Man.  &  G-.  994). 
[Parke,  B.,  referred  to  Freeman  v.  Cooke  (2  Exch.  654).]  The  plea  is  also  bad  in  form, 
lay  reason  of  the  other  objections  which  are  raised  by  the  special  demurrer.  This  plea 
is  also  an  argumentative  traverse  of  the  indorsement :  Marslon  v.  Allen  (8  M.  &  W.  494). 

Blackburn,  contra.  The  defendant  abandons  the  fourth  plea  as  insufficiently  pleaded. 
The  fifth  plea,  however,  is  good  in  substance  and  in  form.  It  may  be  admitted,  that 
where  an  estoppel  appears  on  the  face  of  the  record,  advantage  may  be  taken  of  the 
objection  by  demurrer.  But  no  estoppel  appears  here.  In  Saiulemon  v.  Collman, 
Erskine,  J.,  says  in  his  judgment:  "Then  comes  the  next  question,  whether  this 
answer  to  the  defence  set  up  is  pleadable  by  way  of  estoppel.  Since  the  New  Rules, 
the  defence  itself  could  clearl}''  not  have  been  given  in  evidence  under  the  plea  of  non- 
assumpsit.  The  defendants,  therefore,  have  pleaded,  that  Doeniker  &  Wegmann,  the 
alleged  drawers,  did  not  make  the  bills.  The  plaintifls  in  their  replications  add,  as  a 
further  fact, — that  which  Lord  Ellenborough  considered  material  in  Buchanan  v.  Leach 
(4  Esp.  226),— namely,  that  they  took  the  [451]  bills  upon  the  faith  of  the  defendants' 
acceptance  thereof.  Why  should  not  that  be  pleaded  1  It  is  laid  down  that  an  estoppel 
may  be  by  act  of  record,  by  deed,  or  by  act  in  pais.  In  the  present  case,  the  estoppel 
arises  by  an  act  done  by  the  defendants,  which  is  neither  of  record  nor  by  deed.  It 
is  difficult  to  say,  that  at  the  trial  the  Judge  might  have  admitted  evidence  to  prove 
that  the  drawing  of  the  bills  had  been  authenticated  by  the  defendants'  acceptance, 
but  that  the  fact  could  not  be  pleaded." 

An  estoppel  must  be  precise.  It  does  not  necessarily  appear  on  the  face  of  this 
declaration,  that  the  acceptor  made  any  representation  of  the  ability  of  the  drawer  to 
indorse  ;  that  the  plaintifls  acted  on  the  faith  of  such  representation  ;  and  that  thereby 
their  position  was  altered.  It  cannot  be  answered,  that  the  acceptor  knew  the  drawers' 
power  to  indorse.  The  plaintiffs  should  have  replied,  in  accordance  with  the  suggestion 
in  the  case  of  Sanderson  v.  Collman,  such  a  state  of  facts  as  would  have  supported  their 
title.  The  plaintiffs'  argument  is,  that  the  record  admits  such  a  state  of  facts  as  amount 
to  an  estoppel ;  but  there  is  no  estoppel  where  any  other  state  of  facts  could  exist  as 
would  not  amount  to  an  estoppel.  Now,  suppose  the  plaintiffs  took  the  bill,  knowing 
the  incapacity  of  the  Company  to  indorse,  the  defendant  would  not  be  estopped  in 
such  case.  In  the  case  of  Freeman  v.  Cooke  (2  Exch.  654),  the  law  of  estoppels  in  pais 
was  much  discussed.  Again,  here  merely  a  bare  acceptance  appears  on  the  record. 
Prima  facie,  a  corporation  have  no  power  to  indorse  bills :  East  Loiulon  JFatenvorks 
Company  v.  Bailey  (4  Bing.  283),  Bayley  on  Bills,  p.  67.  Attending  to  the  preceding 
considerations,  the  judgment  of  the  Court  in  Pitt  v.  Chapj^elow  (8  M.  &  W.  616),  upon 
which  the  plaintiffs  place  much  reliance,  is  no  authority  adverse  to  the  defend-[452]-ant ; 
for  the  defendant  admits,  that  the  facts  upon  which  the  plaintiffs  rely  may  be  replied, 
and  would,  no  doubt,  if  proved,  establish  the  plaintiffs'  right  to  succeed.  He  also  cited 
Beeman  v.  Dnck  (11  M.  &  W.  251).  [Piatt,  B.,  in  the  course  of  this  part  of  the  argu- 
ment, referred  to  Eobinson  v.  Jarrow  (7  Taunt.  455).] 

In  the  second  place,  the  plea  is  good  in  form.  The  New  Rules  require  all  matters 
in  confession  and  avoidance  to  be  pleaded  specially.  Here  the  defendant  admits  the 
indorsement  in  fact,  but  pleads,  by  way  of  avoidance,  the  want  of  power  to  indorse  ; 
just  as  if  the  indorsement  had  been  made  by  a  lunatic:  Alcock  v.  Alcock  (3  Man. 
&  G.  268). 

Prentice,  in  reply.  The  only  case  which  the  defendant  can  suggest,  to  exclude  an 
estoppel,  is,  that  the  defendant  accepted  the  bill  in  blank,  and  that  the  plaintiffs  took 
it  with  knowledge  of  these  facts.  But,  even  in  that  case,  the  defendant  would  be 
estopped ;  for,  by  his  acceptance,  the  defendant  gives  the  drawers  full  power  to  till 
the  bill  up  as  they  please.  It  is  immaterial  whether  a  bill  be  accepted  before  or  after 
it  is  drawn.  By  the  acceptance,  the  defendant  contracts  to  pay  to  the  drawer's  order. 
In  Sanderson  v.  Collman  the  plea  was  clearly  bad,  and  the  matter  of  estoppel  need  not 
have  been  replied.  The  defendant,  moreover,  admits  the  plaintiffs  to  be  bona  fide 
holders  for  valuable  consideration. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  We  think  our  judgment  in  this  case  must  be  for  the  plaintiffs.  [After 
stating  the  pleadings,  his  Lord-[453]-ship  proceeded.]     On  the  argument,  the  learned 
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counsel  for  the  defendant  very  properly  gave  up  the  fourth  plea,  and  admitted  that 
the  judgment  of  the  Court  upon  that  must  be  against  him. 

He  argued  very  ably  in  support  of  the  fifth ;  but  we  think  that  also  is  bad,  on  the 
ground  that  the  acceptor  of  a  bill,  payable  to  the  order  of  the  drawer,  cannot  deny 
the  authority  of  the  drawer  to  draw  and  indorse.  The  case  of  Sanderson  v.  Collman 
was  relied  upon  on  the  part  of  the  defendant.  That  case  shews,  that  an  estoppel 
in  pais  may  be  replied, — it  does  not  follow  that  it  must.  My  Brother  Cresswell  gives 
his  opinion,  that  the  plea  itself  was  clearly  bad,  because  it  set  up  as  a  defence  what, 
if  true,  would  be  no  answer  to  the  action  ;  and  we  think  that  opinion  is  correct.  The 
law  is  well  settled  by  that  and  former  cases,(a)  that  the  acceptor  of  a  bill,  or  maker 
of  a  note,  payable  to  the  order  of  another,  cannot  be  permitted  to  deny  the  authority 
of  that  person  to  indorse.  It  is,  in  truth,  a  contract  with  that  other  person,  prima 
facie  for  a  valuable  consideration,  to  pay  to  his  order,  and  which  is  transferable  by  the 
law  merchant ;  and  that  contract  he  is  bound  to  perform,  as  he  is  all  other  valid 
contracts ;  and  if,  for  the  want  of  such  a  consideration,  it  be  not  a  binding  contract, 
he  must  shew  it  by  an  affirmative  allegation.  If  the  fact  be,  that  he  accepted  the  bill 
or  made  the  note,  leaving  a  blank  for  the  payee's  name,  and  the  name  was  filled  in 
without  his  authority,  he  ought  to  have  denied  the  acceptance  of  the  bill,  or  the 
making  of  the  note.  On  this  plea  it  must  be  assumed  that  the  acceptance  was  put 
on  the  bill  after  it  w:«  drawn  ;  or  that,  if  it  was  accepted  with  the  name  of  the 
drawer  and  payee  in  blank,  the  name  was  afterwards  tilled  up  by  the  defendant's 
authority.  'That  being  so,  and  the  plaintiffs  being  assumed  to  be  holders  for  value, 
and  bona  fide,  the  contrary  not  being  pleaded,  what  is  termed  an  [454]  estoppel 
appears  on  the  declaration,  and  the  plea  is  therefore  bad.  There  is  stated  on  the  face 
of  the  pleadings  a  valid  contract,  and  binding  by  the  law  merchant  on  the  defendant 
to  pay  to  the  indorsee  of  the  corporation. 

Judgment  for  the  plaintiffs. 


Thriscutt  v.  Martin.  Feb.  19,  1849. — Declaration  in  case  stated,  that  T.  was 
possessed  of  one  undivided  moiety  of  certain  waste  land,  as  tenant  in  common 
with  A.,  and  that  the  said  T.  being  so  possessed,  on  &c.,  by  a  certain  indenture 
made  between  him  and  the  plaintiff,  granted  to  the  plaintiff  liberty,  power,  and 
authority,  to  dig,  work,  and  search  for  clay  in  all  the  said  undivided  moiety  of 
the  grantor  in  a  certain  parcel  of  the  waste  land,  and  to  raise,  &c.,  and  make 
merchantable  such  clay,  and  to  convert  the  same  to  the  plaintiff's  use,  and  to 
make  pits  and  leats  within  the  said  undivided  moiety,  as  the  plaintilf  should 
think  necessary  for  the  more  effectual  exercise  of  the  liberties,  &c.  thereby 
granted  ;  to  hold  the  said  liberties,  &c.,  for  a  term  of  twenty-one  years  from 
September  1833.  The  declaration  then  contained  an  averment,  that,  at  the  time 
of  the  grant,  and  thence  continually,  there  were  within  the  parcel  of  waste  land 
so  described  in  the  grant,  divers  clay  pits,  &c.,  and  certain  leats  necessary  for 
washing  and  making  merchantable  the  said  clay  ;  that  whilst  the  said  grant  was 
in  full  force,  and  after  the  plaintiff  had  so  become  entitled  to  use,  exercise,  and 
enjoy  the  liberties,  &c.,  in  the  said  indenture  specified,  and  had  in  fact  begun  to 
use,  exercise,  and  enjoy,  and  was  actually  using,  &c.  the  same,  by  and  under  the 
grant,  by  and  with  the  assent  of  A.,  the  co-tenant  in  common,  the  defendant 
wrongfully  disturbed  the  plaintiff  in  the  use,  &c.  of  the  said  liberties,  by 
destroying  certain  dams  lawfully  and  necessarily  erected  on  the  said  parcel  of 
waste  land,  for  the  enjoyment  and  working  by  the  plaintiff  of  the  said  day  pits 
and  diverted  the  said  leats  lawfully  and  necessarily  made  by  the  plaintiff,  in  and 
about  his  clay  pits,  and  in  and  about  the  washing  and  making  merchantable,  the 
said  clay  :— Held,  on  special  demurrer,  that  the  declaration  was  good  :  hrst,  that, 
as  the  action  was  possessory  merely,  there  was  no  necessity  for  an  allegation  ot 
seisin  in  fee ;  2ndly,  that  although  the  plaintiff  had  declared  upon  a  grant /^y 
deed,  profert  was  not  necessary,  his  title  being  merely  inducement ;  3rdly,  tnat 


(a)  Drayimi  v.  Dale,  2  B.  &  C.  293 ;  Taylor  v.  CroJcer,  4  Esp.  187. 
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the  breach  was  sufficient ;  and  lastly,  that  the  allegation  as  to  the  consent  of 
the  co-tenant  was  immaterial,  and  might  be  rejected  as  surplusage. 

[S.  C.  6  D.  &  L.  489  ;  18  L.  J.  Ex.  291.] 

Case.  The  declaration  stated,  that  heretofore,  to  wit,  before  and  on  the  day  and 
year  next  hereinafter  mentioned,  J.  T.  P.  B.  Trevanion  was  possessed  of  one  undivided 
moiety,  the  whole  into  two  equal  moieties  to  be  divided,  of  certain  waste  land,  situate 
in  the  county  of  Cornwall,  call  Treverbyn  Common,  as  tenant  in  common  thereof 
with  his  late  Majesty  King  William  the  Fourth,  his  said  late  Majesty  then  being 
possessed  of  the  other  undivided  moiety  of  the  said  land,  in  right  of  his  Duchy  of 
Cornwall ;  and  being  so  possessed,  the  said  J.  T.  P.  B.  Trevanion,  to  wit,  on  the  16th 
day  of  November,  1833,  by  a  certain  indenture,  made  between  the  said  J.  T.  P.  B. 
Tre-[455]-vanion  of  the  one  part,  and  the  plaintift"  of  the  other  part,  did  grant  to  the 
plaintiff  full  and  free  liberty,  power,  and  authority  to  dig,  work,  and  search  for  china 
clay,  in  and  throughout  all  the  said  undivided  moiety  of  the  said  grantor  of  and  in  a 
certain  parcel  of  the  said  waste  land,  therein  particularly  described,  and  such  clay, 
when  found,  there  to  raise,  wash,  cleanse,  and  make  merchantable  and  fit  for  sale,  and 
the  same  to  convert  and  dispose  of  to  his  the  plaintiff's  own  use,  and  at  his  will  and 
pleasure ;  and  within  the  said  undivided  moiety  of  the  parcel  of  waste  land  so 
described  as  aforesaid,  to  make,  convey,  and  bring  such  adits,  pits,  drifts,  leats,  waters, 
and  watercourses,  and  to  erect  such  sheds,  engines,  and  other  buildings,  as  he  the 
plaintiff  should  think  necessary  and  convenient  for  the  more  effectual  exercise  of  the 
liberties,  powers,  and  authorities  thereby  granted  :  to  have,  hold,  use,  exercise,  and 
enjoy  the  said  liberties,  powers,  and  authorities  aforesaid,  unto  the  plaintiff,  his 
executors,  administrators,  and  assigns,  from  the  29th  day  of  September,  then  last 
past,  for  and  during  the  term  of  twenty-one  years  thence  next  ensuing,  subject  to  all 
prior  and  subsisting  grants,  if  any ;  he  the  plaintiff,  his  partners,  co-adventurers, 
executors,  administrators,  or  assigns,  paying  therefor  during  the  said  term  to  the  said 
grantor,  his  heirs  and  assigns,  or  other  person  entitled  for  the  time  being  to  the 
reversion,  freehold,  and  inheritance  of  the  said  undivided  moiety  of  the  parcel  of 
waste  land  so  described  as  aforesaid,  certain  yearly  sums  of  money  therein  more 
particularly  set  forth.  And  further,  that,  at  the  time  of  making  the  said  grant,  there 
were,  and  thence  continually  hitherto  have  been,  within  the  parcel  of  waste  land  so 
described  in  the  said  gi'ant  as  aforesaid,  divers  china  clay  pits,  and  beds  of  china  clay, 
and  certain  leats  or  streams  of  water  necessary  and  convenient  for  washing  and 
cleansing  and  making  merchantable  the  said  clay.  Averment,  that  whilst  the  said 
grant  was  iu  full  force  and  effect,  and  in  no  way  deter-[456]-mined  or  made  void,  and 
during  the  said  term  of  twenty-one  years  therein  specified,  and  after  he  the  plaintiff 
had  so  become  entitled  as  aforesaid  to  use,  exercise,  and  enjoy  the  liberties,  powers, 
and  authorities  in  the  said  indenture  specified,  and  had  in  fact  begun  to  use,  exercise, 
and  enjoy,  and  was  actually  using,  exercising,  and  enjoying  the  same,  by  and  under 
the  said  grant,  and  by  and  with  the  assent  and  permission  of  his  late  Majesty  King 
William  the  Fourth  and  of  our  sovereign  Lady  the  now  Queen,  and  of  his  Royal 
Highness  Albert  Edward  the  now  Duke  of  Cornwall  respectively,  being  successively 
tenants  in  common  of  the  said  waste  land  with  the  said  grantor,  in  right  of  the  said 
Duchy  of  Cornwall,  to  wit,  on  the  1st  day  of  September,  A.D.  18-17,  and  on  divers 
other  days  between  that  day  and  the  commencement  of  this  suit,  the  defendant, 
intending  to  injure  the  plaintiff',  wrongfully  obstructed  and  disturbed  the  plaintiff  in 
the  use,  exercise,  and  enjoyment  of  the  said  liberties,  powers,  and  authorities,  to  wit, 
by  destroying  certain  dams,  hatches,  shafts,  and  other  works  lawfulh'  and  necessarily 
erected  and  made  in  and  upon  the  said  parcel  of  waste  land,  for  the  enjoyment  and 
working  by  the  plaintiff  of  the  said  clay  pits  and  beds  of  day,  and  filled  in  and 
diverted  the  said  leats  or  streams  of  water,  lawfully  and  necessarily  used  by  the 
plaintiff"  in  and  about  his  clay  pits  and  clay  works,  and  in  and  about  the  working, 
washing,  cleansing,  and  making  merchantable  the  said  china  clay  which  he  was  so 
entitled  to  dig,  work,  and  raise  as  aforesaid,  by  means  whereof  the  plaintiff' was,  during 
all  the  time  aforesaid,  wholly  deprived  of  the  benefit  of  the  several  liberties,  powers, 
and  authorities  so  granted  to  him  as  aforesaid,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  plaintiff  ought  to  have  made 
profert  of  the  indenture  in  the  declaration  mentioned,  or  to  have  alleged  some  excuse 
for  omitting  it ;  that  the  plaintiff  ought  to  have  alleged  and  pleaded  with  certainty 
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the  title  and  interest  of  the  said  J.  T.  P.  B.  [457]  Trevanion  to  the  said  moiety  of 
the  said  waste  land,  and  to  have  shewn  that  it  was  sufficient  to  warrant  the  alleged 
grant  to  the  plaintiff;  that  the  allegation  that  the  said  Trevanion  was  possessed  &e., 
was  ambiguous ;  that,  if  meant  as  an  averment  of  possession,  mere  possession  would 
be  an  insufficient  possession  for  the  grant  alleged  to  have  been  made ;  that  the  title 
out  of  which  a  particular  estate  is  derived  ought  to  be  shewn ;  that  the  averments 
relating  to  the  consent  of  the  Duke  of  Cornwall  are  uncertain,  and  are  not  properly- 
pleaded,  to  shew  title  derived  from  the  Duke;  that  the  declaration  is  bad  for 
uncertainty,  in  not  properly  shewing  how  the  plaintiff  had  those  things  which  he  was 
enjoying;  or  that  the  plaintiff  was  entitled  to  the  dams,  hatches,  &c.,  or  to  their 
use ;  or  that  they  were  made  by  the  plaintiff  under  the  said  grant,  or  passed  by  the 
said  grant,  or  how  they  were  connected  with  the  powers,  liberties,  &c.,  alleged  to 
have  been  granted.     Joinder  in  demurrer. 

The  plaintiff's  points  were,  that  the  indenture,  being  mere  inducement,  or  merely 
superfluous,  need  not  have  been  pleaded  with  profert.  That  the  plaintiff's  title,  being 
inducement,  need  not  be  stated,  nor  need  the  title  under  which  he  claimed  be  stated 
with  greater  certainty.  That  possession  is  a  sufficient  foundation  for  the  grant 
alleged  ;  and  that  a  mere  wrong  doer  could  not  put  the  plaintiff  to  proof  of  the  origin 
or  legality  of  his  title,  or  to  a  regular  deduction  of  it.  That  a  title  to  a  moiety  is  a 
sufficient  ground  of  title  to  any  one  not  claiming  under  the  co-tenant;  that  the 
alleged  assent  of  the  co-tenant  was  immaterial  and  surplusage,  or,  if  necessary,  was 
sufficiently  stated  ;  that  such  assent  might  be  by  parol ;  that  entry  by  mere  assent  of 
the  landowner  is  enough  to  support  an  action  of  tort  against  a  third  person  ;  that  all 
title,  except  the  actual  use,  exercise,  and  enjoyment  of  the  liberties,  &c.,  referred  to 
in  the  declaration,  was  mere  surplusage,  [458]  such  user  or  inception  of  user  being 
enough,  as  against  a  wrong  doer ;  that  the  title  of  the  plaintiff'  to  the  clay  pits  and 
clay,  and  the  leats  and  streams  mentioned  in  the  declaration,  sufficiently  appeared, 
they  being  on  the  land  of  the  grantor,  and  being  things  included  directly,  or  by 
necessary  implication,  in  the  said  grant,  and  being  necessary  to  the  enjoyment  of  the 
liberties  of  which  the  plaintiff"  was  actually  possessed  and  using,  when  the  injury  was 
committed ;  that  the  obstruction  was  shewn  with  certainty  ;  that  an  averment  that 
the  plaintiff  began  to  use  the  liberties  granted  to  him  was  unambiguous,  and  implied 
an  entry  on  the  land  ;  and  that  an  entry  and  working,  in  virtue  of  such  liberties, 
distinctly  appeared  on  the  declaration;  that  the  plaintiff's  title  to  the  dams  and  other 
works  referred  to  sufficiently  appeared,  and  that  the  right  to  make  them  passed  with 
the  liberties  alleged  to  be  granted,  and  was  incidental  thereto  and  connected  therewith. 
Karslake  appeared  to  support  the  demurrer,  but  the  Court  called  upon 
Smirke  to  support  the  declaration.  The  declaration  is  good.  Where  title  is  mere 
inducement,  it  need  not  be  specially  stated.  The  cases  upon  this  subject  are  collected 
in  2  Wms.  Saund.  113  a.,  in  the  notes  to  Coryton  v.  Lithebye,  where  the  rule  laid  down 
is  (page  114),  that,  "in  possessory  actions,  it  is  not  necessary  to  allege  in  the  declara- 
tion the  precise  estate  which  the  plaintiff  is  seised  of,  or  to  lay  any  title,  either  by 
grant  or  prescription,  to  the  thing  which  he  is  disturbed  in  and  hindered  from 
enjoying."  And  where  a  deed  is  stated  only  as  inducement,  profert  is  unnecessary  : 
1  Wms.  Saund.  9  b.  ;  Banjill  v.  Leigh  (S  T.  R.  571) ;  Com.  Dig.  Pleader,  0.  (15).  The 
part  therefore  of  this  declaration  which  states  title,  and  to  which  the  defendant  has 
objected  [459]  by  his  demurrer,  might  be  struck  out  as  superfluous  and  unnecessary. 
The  substance  of  the  declaration  is,  that  the  plaintiff  being  quasi  possessed  of  a  certain 
incorporeal  hereditament,  the  defendant,  a  mere  wrong  doer,  has  disturbed  him  in  the 
enjoyment  of  his  right.  In  Daf/g  v.  Penketon  (Cro.  Jac.  70;  Jenk.  316),  in  an  action 
by  a  farmer  of  tithes,  upon  the  stat.  2  Ed.  6,  the  plaintiff  declared  upon  the  king's 
patent  of  the  rectory,  and  upon  a  lease  for  years  made  by  the  patentee  to  the  plaintiff'; 
and  it  was  held  that  as  this  was  only  conveyance  to  the  action,  the  declaration  was 
good  without  shewing  the  patent.  Meers  v.  French  (Styles,  193)  was  an  action  of 
ejectment,  and  the  Court  held  piofert  of  a  deed  to  be  unnecessary,  where  the  deed 
was  merely  stated  as  inducement.  Londre  v.  Mohun  (1  Freem.  42)  falls  within  the 
same  rule.  So,  on  the  same  principle,  where  the  averment  of  prout  patet  per  recordum 
is  unnecessary,  it  may  be  rejected  as  surplusage :  StiMuH  v.  Palmer  (3  B.  &  C.  2), 
where  the  case  of  ly'ate  v.  briggs  (1  Ld.  Eaym.  35  ;  Salk.  565)  was  acted  upon  ; 
Serle  v.  Bumxion  (1  Freem.  206);  Morse  v.  James  (Willes,  127).  In  the  late  case  of 
Rogers  v.  Brenkn  (10  Q.  B.  26),  the  plaintiff  declared  generally  on  his  right,  and  no 
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objection  was  raised  to  the  declaration.  The  course  of  precedents  is  also  in  favour  of 
the  plaintiff.  No  profert  is  made  where  a  deed  is  mere  inducement.  See  Lib. 
Plac.  42  ;  Lilly's  Entries,  30 ;  Aston,  46.  The  first  objection  to  the  declaration  is 
therefore  not  good. 

Karslake,  contra.  The  declaration  cannot  be  supported.  The  plaintiff  has  adopted 
such  a  course  of  pleading  as  to  make  profert  of  the  deed  which  has  been  stated 
necessary.  The  rule,  as  laid  down  in  the  works  on  Pleading,  is,  that  where  a  party 
claims  or  justifies  under  a  deed,  profert  [460]  is  necessary.  The  plaintiff  here  claims 
under  a  deed.  It  is  said  that  the  plaintitt"  only  claims  an  incorporeal  hereditament. 
The  statement  of  the  claim  is  uncertain.  If  the  claim  had  been  set  out  in  the  proper 
manner,  the  defendant  might  have  traversed  it,  and  the  plaintiff  would  have  had  to 
prove  a  good  title.  It  appears  from  1  Wms.  Saund.  346  a.,  that  even  where  a  plaintifiF 
may  declare  on  mere  possession,  yet,  if  he  does  set  out  a  title,  and  sets  it  out 
insufficiently,  the  declaration  is  bad:  Dame  v.  Cashford  (1  Salk.  363,  Com.  Rep.  44), 
Crowther  v.  Oldfidd  (2  Ld.  Eaym.  1230).  Here  the  plaintiff  does  not  either  state  his 
title,  or  allege  distinctly  that  he  himself  was  possessed.  The  averment  in  the  declara- 
tion does  not  amount  to  a  statement  that  he  was  so  possessed  :  Richards  v.  Fry 
(7  A.  &  E.  698),  C'ltdlip  v.  EuiuUe  (Carth.  202).  The  declaration  is  also  bad  on  the  other 
grounds  assigned  for  cause  of  demurrer.  The  allegation  "  that  after  the  plaintiff  had 
become  so  entitled  as  aforesaid,  to  use,  &c.,  the  said  liberties,"  is  uncertain,  and  is  not 
traversable.  The  precise  right  claimed  is  altogether  uncertain.  If  it  is  to  the  use  of 
existing  dams,  &c.,  no  sufficient  title  is  shewn.  The  allegation  of  obstruction  is  too 
general  and  uncertain,  and  the  allegation  as  to  the  consent  of  the  co-tenant  is  also 
improperly  stated. 

Smirke,  contr^.  It  may  be  admitted  that  the  plaintiff  may  be  obliged  to  prove  a 
title  under  seal  at  the  trial,  but  the  title  need  not  be  pleaded,  and  there  is  no  necessity 
for  oyer.  The  cases  of  Ascot  v.  Lanreny  (Owen,  109),  and  Jackson  v.  Mordant  (Cro. 
Eliz.  112),  are  directly  in  the  plaintifi"s  favoui'.  In  the  former  case,  which  was  an 
action  on  the  case  for  the  disturbance  of  a  toll  in  a  market,  the  jilaintiff  declared  that 
L.  B.,  by  his  indenture,  demised  to  the  plaintiff  the  toll  and  profit  of  the  fair  and 
market  [461]  days,  within  the  manor  and  town  of  T.,  for  a  certain  term,  and  that  the 
defendant  disturbed  and  hindered  him  from  taking  divers  pieces  of  wool,  within  the 
manor  and  town  aforesaid ;  and  after  verdict  and  judgment  for  the  plaintiff,  an 
exception  was  taken  to  the  declaration,  that  the  plaintifl'  declared  of  a  demise  made 
by  L.  B.,  but  did  not  shew  that  L.  B.  was  seised  at  the  time  of  the  demise ;  but  the 
exception  was  disallowed  by  all  the  Court,  because  the  plaintiff  is  to  recover  damages 
only,  and  the  right  or  title  to  the  land  does  not  come  in  question.  In  Jackson  v. 
Mordant,  which  was  an  action  on  the  case,  for  the  obstruction  of  a  watercourse,  the 
declaration  recited,  that  "  T.  S.,  and  M.  his  wife,  were  seised  to  them,  and  the  heirs 
of  T.,  of  five  acres  of  meadow,  lying  near  a  river  called  \V.,  and  being  so  seised,  by 
indenture,  let  them  to  the  plaintiff  for  twenty-one  years,  by  force  whereof  he  was 
possessed ; "  and  that  the  defendant  obstructed  his  wateicourse ;  and  the  declaration 
was  held  good.  The  other  cases  relied  upon  by  the  defendant  do  not  support  the 
position  contended  for.     There  is  no  necessity  for  oyer. 

The  other  objections  are  not  valid,  the  title  being  sufficiently  stated  to  the  dams, 
■&C.  The  general  allegations  are  sufficient.  The  allegation  of  obstruction  is  also  good  ; 
the  works  injured  are  on  the  waste  land,  and  necessary  for  the  working  of  the  pits 
(see  Daumey  v.  Dee,  Cro.  Jac.  605). 

Karslake,  in  reply,  contended  that  the  objection  as  to  profert  was  fatal  to  the 
declaration,  as  it  was  raised  upon  special  demurrer,  and  that  the  defendant  had  made 
the  matter  material  bj^  his  course  of  pleading. 

Parke,  B.  I  think  that  our  judgment  ought  to  be  for  the  plaintiff.  Several 
objections  have  been  raised  to  the  [462]  declaration  in  this  case,  but  only  one  of  those 
objections  has  in  the  least  degree  pressed  the  Court.  The  declaration  begins  by 
stating,  that  Trevanion  was  possessed  of  one  undivided  moiety,  the  whole  into  two 
equal  moieties  to  be  divided,  of  certain  waste  land,  &c. ;  and  being  so  possessed,  &c. 
And  the  first  objection  is,  that  the  declaration  ought  to  have  alleged  a  seisin  in  fee  ; 
but  the  cases  cited  by  Mr.  Smirke,  from  Owen  and  Cro.  Eliz.,  are  decisive  authorities 
against  this  objection. 

If  it  had  been  necessary  for  the  plaiutifif  to  begin  by  a  statement  of  seisin  in  fee, 
the  declaration  would  have  been  bad,  as  stating  a  defective  title,  and  the  case  would 
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fall  within  the  authority  of  Richards  v.  Fnj.  But  here  the  title  is  mere  matter  of 
inducement,  as  the  action  is  a  possessory  one,  and  the  defendant,  being  prima  facie  a 
wrong  doer,  has  no  right  in  the  first  instance  to  call  upon  the  plaintiff  to  shew  title. 
The  case  therefore  falls  within  the  authorities  cited,  which  shew  that  title  need  not 
be  pleaded  with  the  same  certainty,  where  it  is  mere  matter  of  inducement,  as  it  would 
be  necessary,  had  the  plaintiff's  claim  been  founded  on  his  title.  The  next  objection 
was,  that  the  plaintiff  has  tied  himself  up  by  his  mode  of  pleading,  as  he  need  not 
have  done  ;  and  that,  admitting  that  he  might  have  declared  upon  his  possession  alone, 
yet  that  inasmuch  as  he  has  declared  upon  a  grant  from  Trevanion,  by  deed,  he  is 
bound  to  make  profert  of  that  deed.  This  objection  has  weighed  most  with  the  Court. 
But  we  are  of  opinion  that  this  is  mere  matter  of  inducement,  and  therefore  that  the 
declaration  is  good.  If  the  plaintiff  had  declared  for  an  injury  done  to  his  close,  by 
reason  of  a  nuisance,  he  would  not  be  bound  to  set  out  his  title ;  but  if  he  chose  to 
state  in  his  declaration  that  he  was  lawfully  possessed  of  a  certain  close,  called  Green- 
acre,  as  described  in  a  certain  indenture  made  between  A.  B.  and  himself,  and  that 
the  defendant  in  an  adjoining  close  had  been  guilty  [463]  of  a  nuisance,  it  would  not 
be  necessary  for  the  plaintiff'  to  make  profert  of  that  indenture.  So  in  the  present 
case,  profert  of  the  indenture  mentioned  in  the  declaration  is  unnecessary,  as  being 
mere  matter  of  inducement. 

The  next  objection  is,  that  there  is  no  sufficient  allegation  of  interference  with  the 
plaintiff's  right;  but  we  think  that  the  declaration  is  sufficient  in  this  respect.  The 
breach  states,  that  the  defendant,  intending  to  injure  the  plaintiff,  wrongfully  obstructed 
and  disturbed  the  plaintiff"  in  the  use,  exercise,  and  enjoyment  of  the  said  liberties,  &c., 
by  destroying  certain  dams,  hatches,  &c.,  and  other  works  lawfully  and  necessai'ily 
erected  and  made  in  and  upon  the  said  land,  for  the  enjoyment  and  working  by  the 
plaintiff  of  the  said  clay  pits,  &c.,  and  filled  in  and  diverted  the  said  leats  or  streams 
of  water,  lawfully  and  necessarily  used  by  the  plaintiff,  in  and  about  his  said  clay 
pits,  &c.,  and  in  working,  &c.,  the  said  clay,  &c.  In  order  to  support  that  breach,  it 
must  be  shewn  that  the  plaintiff  was  prevented  by  the  defendant's  acts  from  getting 
the  clay  which  he  was  entitled  to  get.  Under  the  plea  of  not  guilty,  the  plaintiff 
would  have  to  prove  such  an  injury  by  the  defendant  of  the  dams  and  other  works 
which  were  necessary  to  the  proper  enjoyment  by  the  plaintiff  of  his  right  to  getting 
the  clay,  as  obstructed  the  plaintiff  in  the  exercise  of  that  right.  The  last  objection 
is,  that  the  licence  and  consent  of  the  Crown  are  not  stated  to  have  been  given.  The 
answer  is,  that  all  which  is  said  as  to  the  consent  of  the  co-owner  is  immaterial,  and 
may  be  rejected  as  surplusage.  It  ought  to  come  from  the  defendant,  and  is  rather 
in  anticipation  of  that  defence. 

RoLFE,  B.  I  am  of  the  same  opinion.  The  foundation  of  the  action  is  the  dis- 
turbance of  the  plaintiff's  possessory  right  to  the  getting  of  clay  ;  and  it  is  admitted, 
that  if  he  [464]  had  declared  upon  that  possessory  right,  there  would  h.ave  been  no 
question  raised  as  to  the  necessity  of  profert,  and  the  declaration  would  have  been 
good.  It  has  however  been  contended,  on  this  part  of  the  case,  first,  that  as  the 
plaintiff"  has  declared  as  he  has  done  here,  he  has  imperfectly  described  his  title,  and 
that  the  declaration  ought  to  have  stated  a  seisin  in  fee ;  and  secondly,  that  he  ought 
to  have  made  profert  of  the  deed.  As  to  the  first  objection,  the  cases  referred  to  in 
Owen  and  Cro.  Eliz.  are  decisive,  that  where  title  is  pleaded  as  mere  matter  of  induce- 
ment, it  is  not  necessary  to  begin  by  stating  a  seisin  in  fee.  The  other  objection,  as 
to  the  profert,  rests  upon  the  same  principle,  viz.,  that  the  statement  as  to  the  deed 
being  mere  matter  of  inducement,  there  is  no  necessity  for  profert.  Although  it  may 
be  necessary  to  prove  at  the  trial  the  right  as  alleged,  yet  it  may  not  be  necessary  to 
produce  the  deed  for  that  purpose.  It  may  or  may  not  be  necessary,  as  the  case  may 
be.  The  plaintiff's  possession,  and  not  the  deed,  is  the  foundation  of  the  action.  I 
therefore  think  that  our  judgment  ought  to  be  for  the  plaintiff. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

[465]  PiDGEON  V.  Burslem.  Feb.  26,  1849.— To  a  declaration  on  two  bills  of 
exchange  by  drawer  against  acceptor,  and  on  an  account  stated,  the  defendant 
pleaded  generally  to  the  whole  declaration,  that  he  retained  the  plaintiff"  to  act  as 
his  broker  in  the  city  of  London,  and  as  such  broker,  to  enter  into  contracts  in 
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the  city  of  London  for  the  defendant,  in  the  purchase  of  stock  and  shares,  and  to 
pay  in  and  about  completing  such  contracts  and  purchases  certain  monies  ;  that 
in  pursuance  of  such  retainer,  the  plaintiff  did,  as  such  broker  in  the  city  of 
London,  enter  into  certain  contracts  for  the  purchase  of  shares,  and  did,  by  virtue 
of  such  retainer  as  such  broker,  and  as  incidental  thereto,  pay  for  the  defendant, 
in  and  about  completing  such  contracts  and  purchases,  certain  monies  ;  that  the 
plaintiff'  was  not  at  the  time  of  the  retainer  and  employment,  and  making  such 
contracts  and  purchasing  such  shares,  or  paying  such  monies,  a  broker  duly 
licensed  within  the  city  of  London,  and  that  the  bills  were  accepted  by  the 
defendant  and  received  by  the  plaintift"  on  account  of  money  due  from  the 
defendant  to  the  plaintift,  for  his  having  as  such  broker  entered  into  the  contracts 
and  paid  such  monies,  &c. : — Held  bad  on  general  demurrer,  on  the  ground  that 
as  the  words  "  incidental  thereto,"  were  ambiguous,  it  did  not  appeal-  by  the  plea 
that  the  payment  of  the  monies  therein  mentioned  was  a  neces.sary  part  of  the 
plaintiff's  duty  as  broker:  and  that,  forasmuch  as  the  contract  in  such  case  was 
not  void,  and  although  the  plaintitf  could  not  recover  any  recompense  for  his 
services,  yet  he  was  entitled  to  recover  back  the  money  he  had  paid  at  the 
defendant's  request. 

[S.  C.  18  L.  J.  Ex.  193.     Followed,  Smith  v.  Undo,  1858,  -5  C.  B.  (N.  S.)  587.] 

Debt.  The  first  count  of  the  declaration  was  on  a  bill  of  exchange,  drawn  by  the 
plaintiff,  and  accepted  by  the  defendant,  payable  four  months  after  date.  The  second 
count  was  on  a  similar  bill,  payable  two  months  after  date.  The  third  count  was  a 
count  on  an  account  stated. 

Plea  to  the  whole  declaration,  that  heretofore,  and  before  the  acceptance  of  the 
said  bills  of  exchange  hereinafter  mentioned,  or  any  or  either  of  them,  to  wit,  on  the 
1st  day  of  January,  A.D.  1.S45,  the  defendant,  to  wit,  in  the  city  of  London,  retained 
and  employed  the  plaintiff  to  act  as  his  broker,  to  wit,  his  stock  and  sharebroker,  to 
wit,  in  the  city  of  London,  for  reward  to  the  plaintiff'  in  that  behalf,  to  and  as  such 
broker,  to  make  and  enter  into  divers  conti'acts,  to  wit,  within  the  city  of  London,  for 
and  on  behalf  of  the  defendant,  for  the  purchase  and  sale  of,  and  there,  to  wit,  in  the 
city  of  London,  to  purchase  and  sell  for  him,  divers  shares,  scrip  certificates,  sealed 
certificates,  and  interests  of  and  in  divers  railway  companies,  and  to  pay  upon  and  by 
virtue  of  and  in  and  about  the  making  and  completing  of  such  contracts,  and  such 
purchases  and  sales  as  aforesaid,  divers  sums  of  money,  to  wit,  all  such  monies  as 
might  become  due  and  payable  upon  and  by  virtue  of,  or  in  or  about  the  making  and 
completing  of,  such  contracts  or  such  purchases  and  sales  as  aforesaid.  And  further, 
that  afterwards,  and  in  [466]  pursuance  of  the  said  retainer  and  employment,  to  wit, 
&c.,  the  plaintitf,  under  and  by  virtue  of  the  said  retainer  and  employment,  did  as 
such  broker,  for  and  on  behalf  of  the  defendant,  within  the  city  of  London,  enter  into 
and  make  divers  contracts  with  divers  persons,  whose  names  to  the  defendant  are 
unknown,  for  the  purchase  and  sale  of,  and  purchased  of  and  sold  to  divers  other 
persons,  whose  names  to  the  defendant  are  unknown,  divers  shares,  scrip  certifi- 
cates, and  sealed  certificates,  and  interests  of  and  in  divers  railway  companies, 
and  did  there,  under  and  by  virtue  of  such  retainer  and  employment  as  such  broker 
as  aforesaid,  and  as  incidental  thereto,  pay  for  the  use  of  the  defendant,  upon  and  by 
virtue  of  and  in  and  about  the  making  and  completing  of  the  said  contracts,  and  such 
purchases  and  sales  so  made  by  him  as  aforesaid,  divers  sums  of  money,  to  wit,  to  the 
amount  of  10,0001.  And  further,  that  the  plaintiff  was  not,  at  the  time  of  the  said 
retainer  and  employment,  or  of  the  plaintiff's  entering  into  or  making  the  said 
contracts,  or  purchasing  or  selling  the  said  shares,  scrip  certificates,  sealed  certificates, 
and  interests,  or  any  or  either  of  them,  or  paying  the  said  sums  of  money,  or  any  part 
thereof,  a  broker  duly  admitted,  licensed,  authorised,  or  empowered  to  act  or  practise 
as  a  broker,  or  to  perform  the  said  work,  or  any  part  thereof,  within  the  city  of 
London,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided.  And 
further,  that  heretofore,  and  before  the  accepting  of  the  said  bills  of  exchange 
in  the  said  declaration  mentioned,  or  either  of  them,  to  wit,  &c.,  he,  the  defendant, 
accepted  and  then  delivered  to  the  plaintiff  two  certain  bills  of  exchange  in  writing, 
[setting  out  two  bills  of  that  d.-Ue.]  and  that  the  plaintiff  accepted  and  received  them 
of  and  from  the  defendant,  for  and  on  account  of  a  certain  sum  of  money,  to  wit,  the 
sum  of  3191.  16s.  4d.,  then  due  and  owing  from  the  defendant  to  the  plaintiff,  for  his 
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the  plaintifif  having,  as  such  broker  as  aforesaid,  entered  into  and  made  such  [467] 
contracts  of  purchase  and  sale  as  aforesaid,  and  purchased  and  sold  such  shares,  scrip 
certificates,  sealed  certificates,  and  interests  as  aforesaid,  and  for  his  having  paid  for 
the  use  of  the  defendant  such  sums  of  money  as  aforesaid,  and  for  no  other  sum  of 
money,  consideration,  or  value  whatsoever ;  and  that  there  never  was  any  considera- 
tion or  value  whatsoever  for  his  the  defendant's  acceptance  of  the  said  last-mentioned 
bills  of  exchange  or  either  of  them,  or  any  part  thereof,  or  for  the  defendant  paving 
the  amounts  of  the  said  last-mentioned  bills  or  either  of  them,  or  any  part  of  them  or 
either  of  them,  except  as  aforesaid.  The  plea  then  proceeded  to  state  the  non-pay- 
ment by  the  defendant  of  the  said  two  last-mentioned  bills  of  exchange,  and  that  the 
plaintiff  received  and  accepted  of  the  defendant,  in  lieu  of  them,  and  for  and  on 
account  of  a  certain  sum  claimed  to  be  due  as  interest  due  upon  them,  the  two  bills  of 
exchange  mentioned  in  the  first  and  second  counts  of  the  declaration  ;  and  that  there 
never  was  any  consideration  or  value  whatsoever  for  his  acceptance  of  the  said  bills, 
or  for  his  paying  the  amount  of  the  same,  except  as  aforesaid.  The  plea  further 
alleged,  that  the  account  stated,  and  the  monies  acknowledged  and  admitted  by  the 
defendant  to  be  due  from  him  to  the  plaintiff,  were  so  acknowledged  and  admitted 
to  be  due  from  the  plaintiff  having,  as  such  broker  as  aforesaid,  made  and  entered 
into  such  contracts  of  purchase  and  sale,  and  for  his  having  purchased  and  sold  such 
shares,  scrip  certificates,  sealed  certificates,  and  interests  as  aforesaid.     Verification. 

General  demurrer,  and  joinder. 

The  case  was  argued  in  the  present  sittings  (February  16),  by 

Maude,  in  support  of  the  demurrer.  This  plea  is  substantially  bad.  The  case  of 
Cope  v.  Rowlands  (2  M.  &  W.  149)  does  not  [468]  bear  upon  the  present  question; 
that  was  merely  a  decision  that  a  broker  cannot  maintain  an  action  for  work  and 
labour  and  commission  for  buying  and  selling  stock,  unless  duly  licensed  pursuant  to 
6  Anne,  c.  16.  Here  the  plea  states  that  certain  payments  were  made  by  the  plaintiff' 
at  the  defendant's  request ;  but  it  does  not  allege  that  such  payments  were  in  any  way 
illegal.     He  was  then  stopped  by  the  Court,  who  called  upon 

Aspland  to  support  the  plea.  The  plea  is  good  in  substance.  The  work  done 
is  stated  to  be  illegal,  and  the  payment  to  be  incidental  thereto.  [Parke,  B.  The 
statute  in  question  does  not  make  all  the  acts  of  an  unlicensed  broker  illegal ;  it  merely 
renders  him  incompetent  to  obtain  compensation  for  acting  as  such.  In  the  case  of 
Clarke  v.  Powell  (4  B.  &  Ad.  846),  which  decided  that  a  stockbroker  is  a  broker  within 
the  6  Anne,  c.  16,  and  57  Geo.  3,  c.  40,  by  the  latter  of  which  statutes  the  penalty 
was  increased  from  201.  to  1001.,  Mr.  Justice  Littledale,  in  delivering  the  judgment  of 
the  Court,  says,  (at  p.  860) :  "  Considering  the  provisions  of  these  statutes,  recently 
before  and  after  the  passing  of  the  statute  6  Anne,  it  appears  to  us  that  persons  buy- 
ing and  selling  Government  stock  and  securities  for  others  were  considered  as  brokers 
at  that  time,  and  must  fall  under  that  description  in  the  statute  in  question.  If 
brokers  dealing  in  Government  stock  and  securities  then  existing  were  so,  it  does  not 
admit  of  a  doubt  that  those  who  dealt  in  all  subsequently  created  stock  and  securities 
of  the  like  description,  would  be  so;  just  as  much  as  merchant  brokers,  who  bought 
or  sold  a  new  description  of  merchandize."  The  question  as  to  the  business  of  a 
broker  was  considered  in  Milfonl  v.  Hughes  (16  M.  &  W.  174).  How  can  we  say  that 
the  payment  of  money  is  any  part  of  the  plaintiff's  duty  as  a  broker?]  The  plea  states 
the  payment  to  have  been  made  under  and  [469]  by  virtue  of  his  retainer  as  such 
broker,"  and  incidental  thereto.  The  plea  therefore  shews  that  the  plaintiff"  acted,  in 
making  such  payment,  as  a  broker.  The  present  case,  therefore,  falls  within  the 
decision  of  De  Begnis  v.  Armistead  (10  Bing.  107),  where  it  was  held  that  the  plaintiff, 
being  participant  in  the  concern,  could  not  recover  money  he  had  paid  at  the  request 
of  the  defendant,  in  the  conduct  of  an  unlicensed  theatre.  Wehh  v.  Brooke  (3  Taunt.  6), 
and  Clayton  v.  Dilhi  (4  Taunt.  165),  are  also  strongly  in  the  defendant's  favour. 
[Parke,  B.  In  those  cases  the  transactions  were  altogether  illegal.]  The  Court  cannot 
take  judicial  notice  of  what  the  duties  of  a  broker  are.  If  the  payment  of  any  sum, 
however  small,  be  part  of  his  duty,  or  unless  it  distinctly  appear  that  no  payment 
could  be  made  by  a  broker  in  his  character  of  a  broker,  the  plea  is  good.  In  reality, 
the  statute  7  Geo.  2,  c.  8,  s.  6,  points  to  sundry  matters  for  which  he  has  to  pay.  If 
it  be  not  perfectly  clear  what  the  duties  of  a  broker  are,  how  can  it  be  said  that  there 
cannot  be  any  payments  which  he  has  to  make  as  such?  [Parke,  B.  If  it  could  be 
shewn  that  there  are  any  payments,  however  small,  made  by  a  broker,  and  necessarily 
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connected  with  his  duty  as  a  broker,  for  which  he  could  not  recover  in  an  action,  the 
plea  is  good. 

Maude  in  reply.  The  payments  may  have  been  made  by  the  plaintiff  as  the 
defendant's  banker.  Illegality  is  not  to  be  presumed,  but  the  contrary  :  Leivis  v. 
Davison  (4  M.  &  W.  654).  Moreover,  it  is  not  stated  that  the  payments  were  made 
in  London,  but  only  that  the  plaintiff  was  retained  there.  It  is  quite  consistent  with 
the  plea,  that  they  were  made  at  Liverpool.  Besides,  the  plaintiff  might  have 
obtained  a  licence  after  the  retainer.  In  all  the  cases  cited,  the  contract  was  clearly 
illegal. 

[470]  The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  B.  (After  stating  the  pleadings,  his  Lordship  proceeded.)  It  is  not  dis- 
puted that  the  plea  in  this  case  would  have  been  a  good  answer,  if  pleaded  to  so  much 
of  the  plaintifi''s  demand  as  consisted  of  a  remuneration  for  his  services  as  a  broker ; 
the  case  of  C'o|w  v.  Bowlands  being  a  decisive  authority  that  such  remuneration  could 
not  be  recovered.  But  the  plea  is  pleaded  to  the  whole  declaration,  including  the 
bills  of  exchange,  and  these  are  said  to  have  been  accepted  on  account  of  3191.  16s.  4d., 
due  and  owing  from  the  defendant  to  the  plaintiff"  for  his,  the  plaintiff's,  having  as 
such  broker  made  contracts  of  purchase  and  sale  of  shares,  &c.,  and  for  his  having 
paid  for  the  use  of  the  defendant  such  sums  as  aforesaid,  that  is,  sums  paid  as 
incidental  to  his  retainer  and  employment,  upon  and  by  virtue  of,  and  in  and 
about  the  making  or  completing  the  said  contracts.  The  words  "as  incidental"  are 
ambiguous,  and  it  is  difficult  to  say  what  is  their  precise  meaning  in  this  plea.  In 
Johnson's  Dictionary,  the  word  incidental  is  said  to  mean  incident,  casual,  &c.,  not 
necessary  to  the  chief  purpose."  In  Webster's,  the  word  "incident"  has,  among  other 
meanings  attributed  to  it,  "  appertaining  to  or  following  the  chief  or  principal."  It 
by  no  means  follows,  from  the  use  of  this  term  in  the  plea,  that  the  payment  of  these 
sums  was  a  necessary  part  of  his  duty  as  broker.  It  may  mean,  and  probably  does, 
that  because  he  was  employed  as  broker,  it  happened  that  he  was  also  employed  to 
pay  the  whole  or  part  of  the  purchase-money  of  the  shares  for  the  defendant ;  but 
if  so,  the  plaintiff's  disability  to  act  as  broker  not  rendering  the  conti'act  void, 
but  only  disentitling  him  to  any  recompense  for  his  services,  there  is  no  reason 
why  he  should  not  recover  from  the  defendant  the  money  he  has  paid  at  his  request, 
express  or  implied.  The  case  differs  altogether  from  those  in  which  the  contract  is 
[471]  forbidden,  as  under  the  acts  against  stock-jobbing,  or  where  the  purpose  for 
which  the  money  was  paid  was  illegal,  as  in  De  Begnis  v.  Armistead,  cited  on  the  argu- 
ment. As,  then,  this  plea  does  not  disclose  any  sufficient  ground  for  preventing 
the  plaintiff  from  recovering  the  money  paid,  an  indefinite  part  of  the  consideration 
for  the  bills,  and  it  is  pleaded  to  the  whole,  it  is  bad. 

Judgment  for  the  plaintiff. 

NuNN  V.  LOMER.  Feb.  16,  1849. — It  is  not  a  good  plea  in  abatement  to  a  declaration 
in  scire  facias  against  a  member  of  a  Joint-stock  Banking  Company,  on  a  judg- 
ment obtained  against  the  public  officer  of  such  Company,  under  the  7  Geo.  4, 
c.  46,  that  a  concurrent  writ  of  scire  facias  has  been  sued  out  on  the  same  judg- 
ment against  another  member  of  the  Company. 

[S.  C.  18  L.  J.  Ex.  247,  342  ;  13  Jur.  236.] 

Scire  facias.  The  declaration  set  forth  the  writ,  which  alleged  that  W.  H.  Nunn 
(the  plaintiff),  under  and  by  virtue  of  the  statute  &c.,  recovered  against  Benjamin 
Mew,  one  of  the  public  officers  for  the  time  being  of  and  for  certain  persons  united  in 
co-partnership  for  the  purpose  of  carrying  on  the  trade  and  business  of  bankers,  in 
England,  according  to  the  statute  &c.,  under  the  name,  style,  and  firm  of  the  Isle 
of  Wight  Joint-stock  Banking  Company,  a  debt  of  28,0001.,  and  81.  1.5s.  costs,  and 
prayed  execution  against  the  defendant,  as  a  member  of  the  said  co-partnership. 

Plea  in  abatement,  that,  on  the  same  day  and  year  in  which  the  writ  issued, 
the  plaintiffF  elected  to  sue  out  execution,  on  the  judgment  in  the  wiit  and  declara- 
tion mentioned,  against  one  Thomas  Cooke,  a  member  of  the  said  co-partnership,  and 
did  accordingly,  on  the  same  day  and  year,  in  pursuance  of  such  election,  prosecute 
and  sue  out  another  writ  of  sci.  fa.  against  the  said  Thomas  Cooke,  as  and  then  being 
such  a  member.     The  plea  then  set  out  the  writ  against  Cooke,  and  averred  that  he 
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was  still  living,  and  that  the  said  writ  against  him  was  still  depending.  Verifica- 
tion, and  prayer  of  judgment  of  the  writ  and  [472]  declaration  of  the  plaintiff,  and 
that  the  same  might  be  quashed. 

Special  demurrer,  and  joinder.  The  points  stated  for  argument  on  the  part  of 
the  plaintiff  were,  that  the  tendency  of  a  writ  of  sei.  fa.  against  another  party,  as 
pleaded,  was  no  reason  for  quashing  the  sci.  fa.  against  the  defendant  in  this  action  ; 
that  the  plea  gave  no  other  or  better  writ ;  that  the  plea  was  a  plea  in  bar,  and  not 
in  abatement ;  that  it  did  not  shew  that  Thomas  Cooke  was  within  the  jurisdic- 
tion of  the  Court,  or  within  the  realm,  or  that  he  could  be  proceeded  against  under 
the  writ  ;  that  by  statute  7  C4eo.  4,  c.  46,  execution  may  be  sued  out  against  any 
member  or  members  of  such  company  as  the  one  in  the  pleadings  mentioned. 

The  points  stated  for  the  defendant  were:— First,  that  "the  pendency  of  the 
other  writ  of  sci.  fa.,  described  in  the  plea  in  abatement,  was  good  ground  for  quashint^ 
the  writ  and  declaration.  Second,  that  it  is  not  competent  for  a  person  who  has 
recovered  judgment  against  the  public  ofhcer  of  a  banking  company,  under  the 
provisions  of  the  statute  7  Geo.  4,  c.  46,  to  issue,  at  the  same  moment,  a  separate 
writ  of  sci.  fa.  against  every  one  of  the  members  of  the  co-partnership  for  the  time 
being.  Third,  that  the  statute  provides  (sect.  12),  that  every  such  judgment  shall 
"  have  the  like  effect  and  operation  upon  and  against  the  property  of  such  co-partner- 
ship, and  upon  and  against  the  property  of  every  such  member  thereof  as  aforesaid, 
as  if  such  judgment  or  judgments  had  been  recovered  or  obtained  against  such  co- 
partnership ; "  but  if  a  separate  writ  of  sci.  fa.  may  issue  at  the  same  moment, 
against  every  one  of  the  members  of  the  co-partnership  for  the  time  being,  the 
judgment  will  not  have  "the  like  effect  "  as  the  judgment  against  the  co-partnership, 
but  a  totally  different  effect.  Fourth,  one  instance  of  such  different  effect  would  be, 
that,  on  the  delivery  to  the  sheriff  of  a  writ  of  fi.  fa.,  issued  on  a  final  judgment 
for  the  plaintiff  in  these  proceedings,  the  property  of  this  defen-[473]-dant  only 
would  be  bound  ;  whereas,  on  the  delivery  to  the  sheriff  of  a  writ  of  fi.  fa.,  issued  on 
a  final  judgment  for  the  sheriff  against  all  the  members  of  the  co-partnership  for  the 
time  being,  the  property  of  all  of  them  would  be  bound.  Fifth,  that  the  appearance 
of  Thomas  Cooke  was  immaterial  to  the  purpose  of  the  plea,  and  that  his  being  out  of 
the  jurisdiction  of  the  Court  was  no  bar  to  the  plaintiff's  proceeding  against  him  to 
judgment  and  execution. 

Crompton,  in  support  of  the  demurrer.  The  plea  is  bad ;  for  to  a  scire  facias 
issued  under  the  provisions  of  the  13th  section  of  7  Geo.  4,  c.  46,  against  a  member 
of  a  joint-stock  company,  the  pendency  of  a  similar  writ  against  anothei',  sued  out  on 
the  same  day,  cannot  be  pleaded  in  abatement.  The  1.3th  section  of  the  7  Geo  4, 
c.  46,  enacts,  that  "  execution  upon  any  judgment,  in  any  action  obtained  against  a 
public  officer  for  the  time  being,  of  any  such  corporation  or  co-partnership,  carrying 
on  the  business  of  banking,  under  the  provisions  of  this  Act,  whether  as  plaintift"  or 
defendant,  may  be  issued  against  any  member  or  members  for  the  time  being  of  such 
corporation  or  co-partnership ;  and  that,  in  case  any  such  execution  against  any 
member  or  members  for  the  time  being  of  any  such  corporation  or  co-partnership  shall 
be  ineffectual  for  obtaining  payment  and  satisfaction  of  the  amount  of  such  judgment, 
it  shall  be  lawful  for  the  party  or  parties  so  having  obtained  judgment  against  such 
public  officer  for  the  time  being,  to  issue  execution  against  any  person  or  persons  who 
was  or  were  a  member  or  members  of  such  corporation  or  co-partnership,  at  the  time 
when  the  contract  or  contracts,  or  engagement  or  engagements,  in  which  such  judg- 
ment may  have  been  obtained,  was  or  were  entered  into,  or  became  a  member  at  any 
time  before  such  contracts  or  engagements  were  executed,  or  was  a  member  at  the 
time  of  the  judgment  obtained,"  &c.  It  has  been  [474]  lately  decided,  by  the  case  of 
Burnuster  v.  Ciopton  (ante,  397),  that,  on  a  scire  facias  against  a  member  of  a  joint- 
stock  banking  company,  judgment  recovered  on  another  scire  facias  against  another 
member  is  not  pleadable  in  bar.  This  execution  is  a  statutory  one,  and  not  within 
the  rules  of  an  execution  at  common  law.  From  Dodgson  v.  Scott  (2  Exch.  457)  it 
appears,  that  a  plaintiff  cannot  proceed  at  once  against  all  classes,  but  that  he  must 
exhaust  one  before  he  can  go  on  against  another.  The  remedy  is  new.  In  Fmvler  v. 
Rickerhy  (2  M.  &  G.  760),  it  was  held  that,  in  proceedings  under  this  act,  the 
nonjoinder  of  other  parties  could  not  be  pleaded  in  abatement.  In  Henry  v.  Goldney 
(15  M.  Si  W.  494)  it  was  held  that,  in  an  action  of  contract,  the  pendency  of  another 
action  for  the  same  cause  against  another  party  could  not  be  pleaded  in  abatement. 
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The  case  of  Kwg  v.  Hoare  (13  M.  &  W.  494)  does  not  apply  to  this  case  ;  for  there 
judfment  had  been  recovered  against  one  of  two  joint  debtors  ;  here  there  is  nothing 
beyond  the  pendency  of  another  writ  sued  ont  on  the  same  day. 

Hugh  Hill,  contra.  The  cases  of  King  v.  Hoare  and  Henry  v.  Goldney,  which  have 
been  cited,  have  no  application  to  the  present  question.  Here  the  plea  is  founded  on 
what  is  matter  of  record  in  the  first  instance  ;  whereas  in  those  cases  the  matter, 
founded  on  a  contract  in  the  first  instance,  afterwards  passed  in  rem  judicatam.  It 
has  been  said  that  this  is  a  statutory  and  not  a  common  law  execution  ;  still  the 
principles  of  the  common  law  apply.  The  case  of  Burmcder  v.  C'ropion  does  not  decide 
this  question.  The  12th  section  of  the  7  Geo.  4,  e.  46,  is  important.  That  section 
enacts,  that  judgment  against  the  public  officer  of  the  co-partnership  shall  operate 
against  the  co-partnership,  and  [475]  against  the  property  of  every  member  thereof, 
as  if  such  judgment  had  been  obtained  against  such  co-partnership.  The  defetidant 
contends,  that  the  plaintiff  should  issue  his  scire  facias  either  against  one  or  against 
all  the  membeis  of  the  co-partnership.  Suppose  a  plaintiff  sues  out  an  elegit  against 
the  land  of  one  of  three  joint  debtors,  he  could  not  afterwards  issue  a  writ  of  ca.  sa. 
against  one  of  the  other  debtors.  [Piatt,  B.  He  might  be  precluded  from  suing  out 
a  writ  of  ca.  sa.  against  the  same  debtoi'.  Parke,  B.  The  remedy  given  by  this 
statute  is  diti'erent  from  that  given  by  the  common  law  against  partners.  The  words 
of  the  act  are,  "  any  member  or  members  for  the  time  being."  These  words  mean  one 
or  more  members,  and  not  one  or  all.]  The  same  question  arose  in  Esdaile  v.  Lu7id 
(12  M.  &  W.  607),  but  was  not  decided. 

Pakke,  B.  I  think  our  judgment  ought  to  be  for  the  plaintiff.  I  entertain  no 
doubt  whatever  on  the  matter,  that,  according  to  the  true  meaning  of  the  act,  the 
plaintiff  is  not  bound  to  proceed  against  one  or  all  of  those  members,  but  that  he  may 
select  any  numlier  he  pleases.  He  may  have  concurrent  writs  going  on  at  the  same 
time.     When  the  debt  is  paid,  an  exoneretur  will  be  entered. 

KOLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  of  respondeat  ouster. 

[476]  The  Newport,  Abergavenny,  and  Hereford  Railway  Company  v. 
Hawes.  Jan.  15  &  16,  1849. — A  declaration  for  calls  by  a  Railway  Company 
stated,  for  that  whereas  the  defendant  is  the  holder  of  divers  shares,  to  wit,  &c., 
in  the  said  Company,  and  is  indebted  to  the  said  Company  in  a  large  sum  of 
money,  to  wit,  &c.,  in  respect  of  two  several  calls,  the  first  being  a  call  of  Sic, 
and  the  second  being  a  call  of  &c.,  upon  each  of  the  said  shares,  theretofore  respec- 
tively, to  wit,  on  &c.,  and  on  &c.,  duly  made  by  the  Company,  whereby  an  action 
hath  accrued  to  the  Company,  by  virtue  of  a  certain  act  of  Parliament  (8  &  9 
Vict.  c.  16),  and  also  of  an  act  of  Parliament  (the  special  act)  to  demand  and  have 
of  and  from  the  defendant  the  .said  sum  of  &c.,  parcel  of  the  sum  above  demanded, 
yet  the  defendant  hath  not  paid  the  sum  above  demanded,  or  any  part  thereof  : 
— Semble,  bad  on  special  demurrer,  for  not  following  the  form  given  by  8  &  9 
Vict.  c.  16,  s.  25. 

Debt.  The  declaration  stated,  that  the  defendant  had  been  summoned  to  answer 
the  plaintiffs  in  an  action  of  debt,  and  the  plaintiffs  demand  of  the  defendant  the  sum 
of  21001.,  which  the  defendant  owes  to,  and  unjustly  detains  from,  them.  For  that, 
whereas  the  defendant  is  the  holder  of  divers,  to  wit,  150  shares  in  the  said  Company, 
and  is  indebted  to  the  said  Company  in  a  large  sum  of  money,  to  wit,  the  sum  of 
10501.,  in  respect  of  two  several  calls,  the  first  of  the  said  calls  being  a  call  of  a  certain 
sum  of  money,  to  wit,  the  sum  of  11.  10s.,  upon  each  of  the  said  shares,  and  the  other 
of  the  said  calls  being  a  call  of  a  certain  other  sum  of  money,  to  wit,  the  sum  of  21., 
upon  each  of  the  said  shares,  theretofore  respectively,  to  wit,  on  the  1st  da}'  of  March, 
1847,  and  on  the  23rd  day  of  November,  1847,  respectively,  duly  made  by  the  said 
Company,  whereby  an  action  hath  accrued  to  the  said  Company,  by  virtue  of  a  certain 
act  of  Parliament  made  and  passed  in  a  session  of  Parliament  holden  in  the  8th  & 
9th  years  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  "  An  Act  for  con- 
solidating in  one  Act  ceitain  provisions  usually  inserted  in  Acts,  with  respect  to  the 
constitution  of  Companies  incorporated  for  carrying  on  undertakings  of  a  public 
nature,"  and  also  of  an  act  of  Parliament  made  in  the  session  of  Parliament  holden  in 
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the  9th  &  10th  years  of  the  reign  of  her  Majesty  Queen  Victoria,  and  intituled  "  Aa 
Act  for  making  a  Railway  from  Newport  to  Abei-gavenny  and  Hereford,  with  Branches 
therefrom,"  to  demand  and  have  of  and  from  the  defendant  the  said  sum  of  10.501., 
being  parcel  of  the  sum  above  demanded  ;  yet  the  defendant  hath  [477]  not  paid  the 
said  sum  above  demanded,  or  any  part  thereof.  Special  demurrer,  assigning  for 
causes,  that  the  declaration  is  bad,  for  not  alleging  positively,  but  only  by  way  of 
recital,  the  supposed  cause  of  action,  and  that  the  allegation  of  such  cause  of  action, 
under  the  words  "  for  that  whereas,"  is  insufficient ;  that  the  declaration  does  not 
follow  the  statute  by  stating  the  time  when  the  defendant  was  holder  of  the  shares, 
or  when  she  was  indebted  to  the  Company,  or  that  she  was  such  holder,  or  that  she 
was  so  indebted  at  the  commencement  of  the  suit,  or  at  the  time  when  the  calls  were 
made  ;  that  it  does  not  allege  at  what  time  the  .said  two  calls  were  made  respectively, 
or  that  they  were  made  before  the  passing  of  the  said  statutes,  &c.  ;  that  the  declara- 
tion is  argumentative,  for  stating  only  that  an  action  had  accrued  to  the  said  Company 
by  virtue  of  the  said  statutes.     Joinder  in  demurrer. 

James  Wilde,  in  support  of  the  demurrer.  The  declaration  is  bad  on  various 
grounds.  The  first  objection  is,  that  there  is  no  positive  allegation  that  the  defendant 
is  indebted  to  the  plaintiffs,  the  whole  allegation  being  governed  by  the  word 
"  whereas."  [Parke,  B.  I  once  had  occasion  to  look  through  many  old  precedents, 
and  they  all  commenced  with  "for  that  whereas"  in  declarations  on  simple  contract 
debts.]  That  may  be  so  where  the  count  is  the  common  count ;  but  in  the  present 
case  the  ]  laintifl's  will  have  to  rely  upon  the  form  given  in  the  26th  section  of  the 
8  &  9  Vict.  c.  16.(a)  Assuming  that  section  to  have  [478]  given  a  form,  the  plaintiffs 
have  not  followed  it.  The  declaration  is  not  good,  either  under  the  statute  or 
independently  of  it.  [He  referred  to  Brmcn  v.  Thiirlow  (16  M.  &  W.  36);  Bac.  Abr. 
tit.  "  Pleas  and  Pleading,"  B.  4  ;  Edinburgh,  Leith,  and  Newhaven  Raihcay  Company  v. 
Hebhleivhite  (6  M.  &  W.  707).  He  also  insisted  upon  the  other  grounds  of  objection 
to  which  the  demurrer  was  directed.] 

Rochfort  Clarke,  contra.  The  declaration  is  good.  [He  referred  to  Mallacke  v. 
Spcering  (Carth.  216).]  [Parke,  B.  The  plaintiffs  had  better  amend,  by  following 
the  form  given  by  the  statute.  Independently  of  the  .statute,  the  declaration  is  not 
sufficient.  It  is,  no  doubt,  questionable  whether  the  person  who  drew  this  clause  was 
very  conversant  with  the  rules  of  pleading.] 

The  plaintiHs'  counsel  adopted  the  course  proposed.  Leave  to  amend  accordingly, 
on  the  usual  terms  ;  otherwise 

Judgment  for  the  defendant.(rf) 

(a)  Sect.  26  enacts,  "  that  in  any  action  or  suit  to  be  brought  by  the  Company 
against  any  shareholder  to  recover  any  money  due  for  any  call,  it  shall  not  be  necessary 
to  set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the  Company  to  declare 
that  the  defendant  is  the  holder  of  one  share  or  more  in  the  Company  (statmg  the 
number  of  shares),  and  is  indebted  to  the  Company  in  the  sum  of  money  to  which  the 
calls  in  arrear  shall  amount,  in  respect  of  one  call  or  more  upon  one  share  or  more 
(stating  the  number  and  amount  of  each  of  such  calls),  whereby  an  action  hath  accrued 
to  the  Company  by  viitue  of  this  and  the  special  Act." 

{d)  The  following  form  of  declaration,  which  was  held  good  on  special  demurrer, 
may  be  useful : — 

The  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  Company  v.  IFilson. 

[See  6  Ex.  626.] 
Ihe  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  Company,  the  plaintiffs 
in  this  suit,  by  Y.  Z.,  their  attorney,  complain  of  John  Nathaniel  Wilson,  the  defendant 
in  this  suit,  who  has  been  summoned  to  answer  the  said  Company  in  an  action  of  debt, 
and  the  .said  Company  demand  of  the  defendant  the  sum  of  3001.,  which  he  owes  to 
and  unjustly  detains  from  them  :  for  that  the  defendant  is  the  holder  of  ten  shares 
in  the  said  Company,  and  is  indebted  to  the  said  Company  in  1001.,  in  respect  ot 
a  call  of  101.  upon  each  of  the  .said  shares,  whereby  an  action  hath  accrued  to  tbe  said 
Company,  by  virtue  of  the  Companies  Clauses  Consolidation  Act,  lf<4o,  the  Jiirken- 
heaci;  Lancashire,  and  Cheshire  Junction  Act,  1846,  and  the  Birkenhead,  Lancashire, 
and  Cheshire  Junction  Railway  and  Birkenhead  Railway  Amalgamation  [479]  Act, 
1S47,  to  demand  and  have  of  and  from  the  defendant,  the  last-mentioned  sum  ot  1001., 
parcel  of  the  said  sum  above  demanded ;  and  for  that,  also,  the  defendant,  to  wit,  on 
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[480]  Norton  v.  Walkkr.  Feb.  9,  1849.— The  sherift'  is  justified  in  immediately 
discharging  a  person  arrested  for  debt,  or  on  an  escape  warrant,  on  the  production 
by  him  of  a  summons  signed  as  required  by  the  5  &  6  Vict.  c.  122,  to  the  officer 
who  arrests  him,  and  on  giving  him  a  copy  thereof.  In  such  case  the  validity  of 
the  bankruptcy  is  immaterial ;  it  is  sufficient  if  the  party  be  a  bankrupt  de  facto, 
although  not  de  jure. 

[S.  C.  6  D.  &  L   204 ;  18  L.  J.  Ex.  2.34.] 

This  was  an  action  on  the  case  against  the  sheriff"  of  Yorkshire,  for  an  escape, 
The  first  count  of  the  declaration  stated,  that  the  plaintift'  having  recovered  a  judgment 
against  John  Kobinson  and  'i'homas  Turlay,  for  13191.,  sueil  out  a  writ  of  ca.  sa. 
thereon  against  them,  directed  to  the  sheiiff  of  Yorkshire,  and  lodged  the  same  with 
the  defendant,  the  then  sheriff",  to  be  executed  ;  that,  by  virtue  of  that  writ,  the 
defendant  arrested  the  said  John  Robinson,  and  afterwai-ds  sufl^ered  him  to  escape. 

The  third  count,  after  stating  the  judgment,  and  the  suing  out  and  lodging  of  the 
ca.  sa.  with  the  defendant,  proceeded  to  state,  that,  before  the  writ  was  executed, 
a  fiat  in  bankruptcy  was  issued  against  Robinson  and  Turlay,  directed  to  the  Leeds 
District  Court  of  Bankruptcy,  under  which  fiat  Mr.  Burge,  then  one  of  the  commissioners 
of  the  said  district  court,  adjudged  the  said  Koliinson  and  Tui'lay  to  be  bankrupts  ; 
and  that  a  duplicate  of  such  adjudication  having  been  served  on  each  of  them,  the  said 
Robinson  and  Turlay,  Robinson  surrendered  to  the  fiat,  and  gave  his  consent  in  wi-iting 
to  the  adjudication.  The  declaration  then  went  on  to  say,  that,  after  such  surrender, 
but  before  the  expiration  of  five  days  from  the  service  of  the  said  duplicate  on  each 
of  them,  the  said  Robinson  and  Turlay,  and  before  Turlay  had  surrendered  or  con- 
sented to  the  adjudication,  the  defendant,  by  virtue  of  the  said  writ  of  ca.  sa.,  arrested 
the  said  Robinson,  and  afterwards,  before  the  expiration  of  the  said  five  days, 
discharged  the  said  Robinson  from  custody.     The  third  count  contained  other  alleged 

the  8th  day  of  December,  1849,  was  indebted  to  the  said  Company  in  2001.,  foi'  interest 
upon  and  for  the  forbearance  by  the  said  Company  to  the  defendant,  at  his  request, 
of  money  due  and  owing  from  the  defendant  to  the  said  Company,  and  for  money 
found  to  be  due  from  the  defendant  to  the  said  Company,  on  divers  accounts  thei'e 
stated  between  them,  which  said  last-mentioned  sum  of  money  was  to  be  paid  by  the 
defendant  to  the  said  Company  on  request ;  whereby  and  b}'  reason  of  the  non  payment 
thereof,  an  action  hath  accrued  to  the  said  Company,  to  demand  and  have  of  and  from 
the  defendant  the  said  last-mentioned  sum  of  money,  residue  of  the  said  sum  above 
demanded  ;  yet  the  defendant  hath  not  yet  paid  the  said  sum  above  demanded  or  any 
part  thereof,  to  the  damage  of  the  plaintiffs  of  1001.  ;  and  therefore  they  bring  their 
suit,  &c. 

Special  demurrer  to  the  first  count  of  the  declaration,  assigning  for  causes,  that 
it  is  not  averred  therein  that  the  defendant  was  a  holder  of  the  said  shares,  at  the  time 
of  the  making  of  the  said  calls  ;  and  that  the  averment,  that  the  defendant  is  holder 
of  the  said  shares,  is  insufficient ;  and  that  it  is  ambiguous  and  uncertain  from  that  count, 
at  what  time  the  plaintift"  means  to  allege  that  the  defendant  was  a  holder  of  the  said 
shares  ;  and  that  it  is  not  alleged  or  shewn  on  what  day  or  at  what  time  the  defendant 
was  indebted  to  the  Company,  or  with  sufficient  certainty  that  the  defendant  was  so 
indebted  at  the  commencement  of  the  suit ;  and  that  the  allegation  that  the  defendant 
is  indebted  to  the  said  Company  is  insufficient;  and  that  that  count  states  the  cause 
of  action  too  generally,  and  is  not  in  compliance  with  the  form  pre.scribed  by  the 
statute.     Joinder  in  demurrer. 

The  demurrer  was  argued  in  Hilaiy  Term,  18.50,  (January  18,)  by 

Willes  in  support  of  the  demurrer,  who  contended  that  the  statute  did  not  give 
a  form,  and  that  it  was  the  intention  of  the  legislature  that  the  plaintiff  should  not  be 
under  the  necessity  of  setting  out  all  the  proceedings,  to  establish  his  right  to  the 
calls,  but  that  he  might  do  so  concisely. 

Welsby,  contr;\,  was  stopped  by  the  Court,(a)  who  were  clearly  of  opinion  that  the 
declaration,  which  followed  the  precise  words  of  the  statute,  was  sufficient. 

Judgment  for  the  plaintiff. 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Piatt,  B. 
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breaches  of  duty  on  the  part  of  the  defendant,  but  they  are  not  material  to  the 
present  question. 

The  third  plea,  which  was  pleaded  to  the  first  count  only,  stated  that  Robinson 
and  'I  urlay,  being  copartners  in  trade,  and  subject  to  the  bankrupt  laws,  filed  each  of 
[481]  them  separate  declarations  of  insolvency  in  the  proper  office,  and  afterwards 
petitioned  the  Lord  Chancellor,  pursuant  to  the  statute,  that  he  would  issue  a  fiat 
in  bankruptcy  against  them  ;  and  that  thereupon  the  Lord  Chancellor  issued  such  fiat 
accordingly,  and  directed  the  same  to  the  Leeds  District  Court  of  Bankruptcy  ;  and 
that  such  Court  thereupon  in  due  form  of  law  found  and  adjudged  that  the  said 
Robinson  and  Turlay  had  become  and  were  bankrupts,  and  each  of  them  had  become 
and  was  a  bankrupt.  The  plea  then  averred,  that  each  of  them,  the  said  Robinson 
and  Turlay,  was  at  the  time  of  such  adjudication  a  bankrupt;  and  was  duly  adjudged 
to  be  so  ;  and  that  thereupon  a  duplicate  of  the  adjudication  was  served  on  each  of 
them,  the  said  Robinson  and  Turlay  ;  and  that  within  five  days  after  such  service, 
Robinson  surrendered  to  the  fiat,  and  gave  his  consent  in  writing  that  the  adjudication 
might  be  advertised  ;  and  thereupon  afterwards  the  Court  appointed  certain  days  for 
the  said  Robinson  and  Turlay  to  surrender  and  conform,  according  to  the  statutes 
relating  to  bankrupts  ;  and  thereupon  the  said  Court  caused  a  summons  in  writing  to 
be  served  personally  on  Robinson,  by  which,  after  reciting  the  fiat  and  adjudication, 
the  Court  did  summon  them  personally  to  appear  on  certain  specified  days,  and  make 
a  full  discovery  and  disclosure,  Sic.  The  plea  then  stated,  that,  before  the  first  of  the 
specified  days,  Rol)inson  did  surrender  and  submit  to  be  examined,  but  asked  for 
further  time,  whereupon  the  Court  gave  him  to  the  26th  of  February  then  next,  which 
said  appointment  of  further  time  was  then  endorsed  on  the  said  summons,  and  signed 
by  the  commissioner.  The  plea  then  stated,  that  in  obedience  to  the  writ  of  ca.  sa., 
and  before  the  expiration  of  five  days  from  the  service  of  the  duplicate  of  the  adjudi- 
cation, and  while  Robinson  was  returning  from  his  said  surrender,  the  defendant 
caused  him  to  be  ari'ested,  and  thereupon  Robinson  produced  the  said  summons  so 
indorsed,  and  gave  a  copy  thereof  to  the  defendant,  and  re-[482]-quested  to  be  dis- 
charged ;  and  that  the  defendant  then  and  there  forthwith  discharged  him  accordingly, 
which  is  the  escape  complained  of  in  the  said  first  count.     Verification. 

The  eighth  plea  was  similar  to  the  third,  except  that  instead  of  justifying  the 
escape  by  reason  of  the  production  of  the  indorsed  summons,  it  only  alleged  the  arrest 
to  have  been  made  while  Robinson  was  reasonably  returning  from  his  surrender,  and 
so  privileged  from  arrest.  The  seventh  and  ninth  pleas  set  up  similar  defences  to  so 
much  of  the  third  count  as  related  to  the  escape.  To  all  these  pleas  the  plaintiff 
demurred  specially,  and  the  grounds  of  demurrer  were  as  follows  : — that  the  pleas  do 
not  disclose  matter  shewing  that  the  Court  of  Bankruptcy  had  power  to  give  to  Robinson 
any  valid  protection  against  the  plaintift"'s  arrest;  and  this  on  several  grounds: — first, 
because  the  fiat  is  stated  to  have  issued  within  two  months  next  after  the  filing  of  the 
declaration  of  insolvency  ;  and  as  two  declarations  are  stated  to  have  been  filed,  it 
does  not  distinctly  appear  that  the  fiat  issued  within  the  peiiod  fixed  by  the  statute, 
and  unless  it  did  so,  there  would  be  no  act  of  bankruptcy  sufficient  to  support  the 
commission.  Secondly,  the  plea  does  not  shew  that  Turlay  had  surrendered,  and  unless 
he  had  done  so,  the  commissioner  had  no  power  to  issue  a  summons  to  Robinson  alone, 
and  so  that  the  statutory  privilege  did  not  exist. 

The  case  was  argued  in  Michaelmas  Term  last  (November  15  and  20),  by 

Cleasby  in  support  of  the  demurrer.  The  third  and  eighth  pleas  are  bad,  both  m 
substance  and  in  form.  The  seventh  and  ninth  pleas  are  similarly  framed  ;  and  it  will 
therefore  be  necessary  to  call  the  attention  of  the  Court  to  the  former  pleas  only.  The 
substantial  question  raised  will  depend  on  the  true  construction  of  the  23rd  section  of 
the  5  &  6  [483]  Vict.  c.   12  2.  (a)     The  plaintiff  contends,  that,  according  to  the  true 

(a)  Sect.  2.3  enacts,  "That,  before  notice  of  any  adjudication  of  bankruptcy  under 
any  fiat  in  bankruptcy,  issued  after  the  commencement  of  this  Act,  shall  be  given  in 
the  London  Gazette,  and  at  or  before  the  time  of  putting  in  execution  any  warrant  of 
seizure  which  shall  have  been  granted  uponsuchadjudication,a  duplicateof  such  adjudica- 
tion shall  be  served  on  the  person  so  adjudged  bankrupt,  personally,  or  by  leavnig  the 
same  at  the  usual'place  of  abode  or  place  of  business  of  such  person;  and  that  such 
person  shall  be  allowed  five  days  from  the  service  of  such  duplicate,  to  shew  cause  to 
the  Court  authorised  to  act  in  the  prosecution  of  the  fiat  under  which  such  adjudication 
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construction  of  that  section,  in  the  case  of  a  [484]  joint  fiat  against  two  bankrupts,  it 
is  neeessar}'  that  a  summons  to  surrender  and  conform  within  five  days  of  the  service 
of  adjudication,  should  be  when  both  bankrupts  have  surrendered,  and  have  given 
their  consent  in  writing  to  the  adjudication.  If  one  bankrupt  alone  has  surrendered, 
the  summons  is  not  valid  ;  and,  as  the  privilege  from  arrest  is  founded  in  one  set  of 
pleas  upon  this  summons,  which  is  illegal,  Robinson  was  not  privileged,  and  the  defen- 
dant was  not  justified  in  granting  him  his  discharge.  By  the  93rd  section,  which  is 
the  interpretation  clause,  "every  word  importing  the  singular  number  only,  shall 
extend  and  be  applied  to  several  pei'sons  or  things,  as  well  as  one  person  or  thing." 
The  word  "  bankrupt,"  in  the  23rd  section,  must  therefore  be  read  "  bankrupts." 
There  is  to  be  one  set  of  proceedings  against  the  two  bankrupts  ;  and  the  commissioners 
have  no  power  to  take  separate  proceedings.  There  are  only  to  be  two  public  sittings 
for  all  the  bankrupts,  and  not  for  each  of  them.  A  particular  "day," — the  word  is 
in  the  singular  number, — is  to  be  fixed.  The  eighth  plea  is  also  bad.  It  will  be  argued, 
do  doubt,  [485]  that  the  bankrupt  is  privileged  from  arrest  eundo  et  redeundo,  and 
that  this  section  affords  him  such  protection  In' implication.  The  act,  however,  points 
to  a  specific  privilege,  to  be  gr-anted  to  the  barrkrupt  on  particular  conditions,  and 
that  favour  cannot  be  extended.  [lie  also  contended  that  the  pleas  were  bad  in  form.] 
Cowling,  contra.  The  pleas  are  good.  The  proceedings  with  reference  to  the 
bankruptcy  were  regular.     But  even  if  they  were  not  strictly  so,  the  sheriff  at  all 

shall  have  been  made  against  the  validity  of  such  adjudication ;  and  that,  if  such 
person  shall,  within  the  time  hereby  allowed  in  that  behalf,  shew  to  the  satisfaction 
of  such  Court  that  the  petitioning  creditor-'s  debt,  trading,  and  act  of  imnkruptcy 
upon  which  such  adjudication  shall  have  been  grounded,  or  that  any  or  either  of  such 
matters  are  insufficient  to  support  such  adjudication,  and  upon  such  shewing,  no  other 
creditor's  debt,  trading,  and  act  of  bankruptcy  sufficient  to  support  such  adjudication, 
or  such  of  the  said  last-mentioned  matters  as  shall  be  requisite  to  support  such  adjudi- 
cation in  lieu  of  the  petitioning  creditor's  debt,  tr-ading,  and  act  of  bankr-uptcy,  or  any 
or  either  of  such  matters  which  shall  be  deemed  insufficient  in  that  behalf,  as  the  case 
may  be,  shall  be  proved  to  the  satisfaction  of  such  Court,  such  Court  shall  thereupon 
cause  a  memorandum  in  writing  to  be  filed,  with  the  pr'oceedings  under  such  fiat,  that 
such  adjudication  is  annulled,  and  the  same  shall  thereby  be  annulled  accor-dingly ; 
but  if,  at  the  expir-ation  of  the  said  time,  no  cause  shall  have  been  shewn  to  the  satis- 
faction of  such  Court  for  the  anrruUing  of  such  adjudication,  such  Court  shall  forthwith, 
after  the  expiration  of  such  time,  cause  notice  of  such  adjudication  to  be  given  in  the 
London  Gazette,  and  shall  thereby  appoint  two  public  sittings  of  such  Court  for  the 
bankrupt  to  surrender  and  conform,  the  last  of  which  sittings  shall  be  on  a  day  not 
less  than  thirty  days  arrd  not  exceeding  sixty  days  from  such  advertisement,  and  shall 
be  the  day  limited  for  such  surrender ;  pr-ovided  always,  that  if  such  person  so 
adjudged  bankrupt  shall,  after  such  adjudication  and  before  the  expiration  of  the  time 
so  allowed  for  shewing  cause  as  afor-esaid,  surrender  to  such  fiat  and  give  his  consent, 
testified  in  writing  under  his  hand,  before  such  Court,  to  such  adjudication,  and  that 
the  same  may  be  advertised,  such  Court,  after  such  consent  so  given  as  aforesaid,  shall 
forthwith  cause  notice  of  such  adjudication  to  be  advertised,  and  appoint  the  sittings 
for  the  bankrupt  to  surrender  and  conform  in  manner  aforesaid  ;  and  such  person  so 
adjudged  bankrupt  shall  be  free  from  arrest  or  impr-isonment  by  any  creditor-,  in  coming 
to  surr-ender,  and  after  such  surr-ender  dur-ing  the  time  by  this  Act  limited  for  such 
surrerrder  and  such  further  time  as  shall  be  allowed  him  for  finishing  his  examination, 
and  for  such  time  after  finishing  his  examination  until  his  certificate  be  allowed  and 
confirmed,  as  such  Court  shall  from  time  to  time,  by  indorsement  upon  the  summons 
of  such  bankrupt,  think  fit  to  appoint,  pr-ovided  he' was  not  in  custody  at  the  time  of 
such  surrender;  and  if  such  bankrupt  shall  be  arr-ested  for  debt  or  on  any  escape 
wan-ant  in  coming  to  surrerrder,  or  shall  after  his  surr-ender  be  so  arrested  within  the 
time  aforesaid,  he  shall,  on  producirrg  his  summons,  signed  as  requir-ed  by  this  Act, 
to  the  officer  who  shall  arrest  him,  and  giving  such  officer  a  copy  ther-eof,  be  irnmediately 
dischar-ged  ;  and  if  any  officer  shall  detain  any  such  bankrupt  after  he  shall  have  shewn 
such  summons  to  him,  such  officer  shall  forfeit  to  such  bankrupt,  for  his  own  use,  the 
sum  of  51.  for  every  day  he  shall  detain  such  bankrupt,  to  be  recovered  by  actiorr  of 
debt  in  any  court  of  record  at  Westminster,  in  the  name  of  such  bankrupt,  with  full 
costs  of  suit,"  &e. 
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events  was  justified,  and  pursued  the  proper  course.  The  sheriff  indeed  was  actually- 
bound  to  discharge  the  bankrupt  Robinson,  on  production  of  the  summons.  The 
Court  bv  which  the  summons  was  issued  is  a  Court  of  record.  The  -5  &  6  Will.  4, 
c.  29,  s.  2-3,  after  reciting  that  doubts  had  been  entertained  whether,  by  the  statute 
1  &  2  Will.  4,  c.  -56,  the  courts  of  review  and  the  subdivision  courts  had  been  made 
courts  of  record,  enacts  that  the  said  courts  shall  be,  and  be  deemed  and  taken  to 
have  been,  courts  of  record,  &c.  ;  and  that  every  judge  or  commissioner  appointed  or 
to  be  appointed  by  the  said  first  recited  act,  sitting  alone  and  acting  in  execution  of 
the  duties  imposed  upon  him  as  such  judge  and  commissioner,  shall  have,  use,  exercise, 
and  enjoy  all  the  powers,  rights,  privileges  and  exemptions  of  a  court  of  record.  The 
summons,  which  was  in  the  usual  form, (a)  was  duly  signed  and  indorsed  by  a  com- 
missioner of  a  court  of  record.  The  sheriff  could  not  inquire  on  the  spot,  and  at  the 
moment,  as  to  the  sufficiency  of  the  fiat,  or  the  regularity  of  the  proceedings.  A  fiat 
in  fact  is  sufficient  for  the  sheriff'.  By  a  reference  to  the  5  Geo.  2,  c.  30,  the  object 
the  legislature  had  in  view  in  passing  the  2.3rd  section  of  the  -5  &  6  Vict.  c.  22,  is 
clear.  The  1st  section  of  the  former  act  enacted,  that  if  any  person  or  persons  against 
whom  a  commission  of  bankruptcy  shall  have  issued,  shall  not,  within  forty-two 
days  after  notice  thereof  in  writing,  &c ,  [486]  surrender  him,  her,  or  themselves  to 
the  .said  commissioners  named  in  the  said  commission,  &c.,  they  shall  be  deemed  and 
adjudged  to  be  guilty  of  felony.  And  the  5th  section  of  the  same  act  provides,  that 
all  and  every  bankrupt  or  bankrupts,  having  surrendered  as  aforesaid,  &c.,  shall  be 
free  from  arrest  in  coming  to  surrender,  and  from  the  actual  surrender  for  and  during 
the  said  forty-two  days,  or  for  such  further  time  as  shall  be  allowed  to  such  bankrupt 
or  bankrupts,  for  finishing  his  or  their  examinations,  &c. ;  and  in  case  such  bankrupt 
shall  be  arrested  in  coming  to  surrender,  or  after  his  surrender,  or  shall  be  arrested 
within  the  time  before  mentioned,  that  then,  on  producing  such  summons  or  notice 
under  the  hands  of  the  commissioners,  &c.,  and  giving  such  officer  a  notice  thereof, 
he  shall  be  immediately  discharged.  This  enactment  had  clearly  a  twofold  object, 
namelj%  to  encourage  bankrupts  to  surrender,  by  affording  them  privilege  from  arrest, 
and  to  compel  them  to  do  so,  by  inflicting  as  a  penalty  the  guilt  of  felony  in  ease  of 
disobedience  The  6  Geo.  4,  c.  16,  repealed  the  act  last  referred  to,  but  contained 
similar  provisions;  and  the  5  &  6  Vict.  c.  122,  has  also  like  clauses  as  to  privilege 
from  arrest.  The  legislature,  therefore,  had  the  same  motive  in  passing  these  pro- 
visions as  to  this  privilege,  as  it  entertained  in  passing  the  former  acts.  The  cases  of 
Thomas  V.  Hudson  (U  M.  &  W.  353),  and  Ex  parte  Wood  (18  Ves.  1),  are  in  the 
defendant's  favour. 

In  the  next  place,  the  sheriff' would  have  been  justified  had  there  been  no  summons, 
or  if  it  had  not  been  produced.  In  Arding  v.  Floiver  (8  T.  R.  534),  Lord  Kenyon  said, 
"  On  the  principal  question,  I  think  that  the  bankrupt  was  privileged  from  the  arrest ; 
and  my  opinion  does  not  proceed  upon  the  words  or  construction  of  the  statute  of 
Geo.  2,  but  on  general  principles,  considering  the  bankrupt  in  the  character  of  a 
witness  or  party  attending  commissioners  employed  under  the  authority  of  an  act  of 
Parliament,  sitting  in  the  nature  of  a  [487]  court  in  the  administration  of  justice. 
If  the  attendance  of  the  party  on  persons  so  authorised  be  required  in  order  to  give 
them  material  information  on  the  subject  of  their  inquiry,  it  cannot  be  made  a  question, 
whether  or  not  he  is  entitled  to  protection  from  arrest  upon  such  an  occasion.  It  was 
said  by  Lord  Henlev,  that  the  commissioners  are  a  court  of  justice,  sufficient  for  the 
purpose  of  having  their  witnesses  protected,  at  least  by  the  Court  of  Chancery,  if  not 
by  themselves.  If  so,  I  cannot  distinguish  between  the  case  of  a  witness  and  that  of 
the  party  himself,  whose  presence  mav  be  equally  necessary  to  explain  his  own  case. 
Et  ubi  eadem  est  ratio,  idem  est  jus."  [Parke,  B.,  referred  to  Saffrey  v.  Jones  (2  B.  &  Ad. 
598),  and  Alderson,  B.,  to  liegina  v.  DeaUnj  (Den.  C.  C.  287).]  It  may  be  that  Turlay 
did  surrender :  if  he  did  not,  and  that  fact  made  the  proceedings  void,  the  matter 
should  have  been  replied.  But  the  proceedings  are  regular.  The  words  "person 
and  "bankrupt"  must  be  taken  in  the  singular  or  plural,  as  the  case  requn-es.  Ihe 
construction  for  which  the  plaintiff  contends  would  render  joint  fiats  altogether 
impossible.  The  interpretation  clause,  sect.  93,  expressly  states,  that  "  this  act  shall 
be  construed  in  the  most  beneficial  manner  for  promoting  the  benefit  of  creditors  of 
bankrupts,  and  the  ends  hereby  intended,"  which  clearly  points  to  the  liberal  interpreta- 

(a)  See  2  Mont.  &  Ayrton's  Treatise  on  Bankruptcy,  2nd  edit.  35. 
Ex.  Div.  X.— 30* 
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tion  cif  the  act.  Upon  the  plaintiff's  construction,  under  the  23rd  section,  the  duplicates 
must  be  served  on  all  personally,  if  so  served  on  one  :  all  must  shew  cause,  not  one 
only  ;  all  must  surrender  or  none.  It  has  been  urged  that  only  one  set  of  proceedings 
can  be  adopted,  and  that  two  days  only  can  be  fixed  for  the  public  sittings,  but  this 
part  of  the  act  is  merely  directory.     The  pleas  thei'efore  are  good. 

Cleasby,  in  reply,  contended  that  the  defendant  had  [488]  founded  the  justification 
on  the  summons,  and  therefore  that  he  ought  to  have  shewn  that  that  document  was 
properly  issued,  as  in  the  case  of  a  justification  under  a  judgment  of  an  inferior  court. 
He  I'eferred  to  IFatson  v.  Budell  (14  M.  &  VV.  57),  Brown  v.  Cow;p1on  (8  T.  R.  424), 
Colston  v.  Ross  (Cro.  Eliz.  893),  Anonymous  case  (Salk.  272) ;  and  Parke,  B.,  to  Marsh  v. 
Woulley  (5  Man.  &  G.  675). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  G.  B.  (who,  after  stating  the  pleadings,  as  ante,  p.  480,  proceeded) — 
The  pleas  are  founded  on  the  23rd  section  of  the  5  &  6  Vict.  c.  122.  [His  Lordship 
read  the  section.] 

The  substantial  ground  of  defence  relied  on  by  the  defendant  is,  that  the  officer, 
on  production  by  Robinson  of  the  summons,  fixing  the  26th  of  February  as  the  day 
for  passing  his  final  examination,  and  on  his  giving  him  a  copy  of  that  document, 
was  bound  to  discharge  him. 

There  is  no  doubt  but  that  Robinson  was  entitled  to  his  discharge,  if  he  really 
had  duly  become  bankrupt.  But  the  plaintiff'  contends,  that  the  pleas  do  not  disclose 
facts  sufficient  to  shew  a  good  and  valid  bankruptcy  ;  and  that,  unless  there  was  a  valid 
bankruptcy,  the  sheriff  was  not  warranted  in  discharging  Robinson.  The  pleas  shew 
distinctly,  that  Robinson  was  a  trader,  amenable  to  the  bankrupt  laws,  that  a  fiat 
issued  against  him,  and  that  the  Court  to  which  the  fiat  was  directed  adjudicated  him 
to  be  a  bankrupt,  and  summoned  him  as  such  bankrupt  to  surrender  and  make  a  dis- 
closure of  his  affairs,  and  by  indorsement  on  the  summons,  fixed  the  26th  day  of 
February  as  the  day  on  which  he  was  to  come  in  and  pass  his  final  examination. 
The  third  plea  further  states,  that,  before  the  26th  of  February  had  arrived, 
Robinson  was  arrested  by  the  de-[489]-fendant  on  the  plaintiff's  writ,  and  was 
aftei'wards  discharged  on  producing  the  summons  and  giving  a  copy  to  the  officer. 
In  our  view  of  this  case,  it  is  not  material  to  consider  whether  the  bankruptcy 
was  valid  or  not.  A  fiat  had  issued,  under  which  Robinson  had  been  by  the 
proper  Court  declared  to  be  a  bankrupt ;  and  we  think  that  this  was  all  which 
the  sheriff  was  bound  to  inquire  into.  The  question  turns  entirely  on  the  23rd  section 
of  the  act  5  &  6  Vict.  c.  122.  The  words  are,  "and  if  such  bankrupt  shall  be  ari'ested, 
&c.,  he  shall,  on  producing  his  summons,  &c.,  be  immediately  discharged."  Here 
Robinson,  after  having  been  adjudged  a  bankrupt,  was  arrested,  and  did  produce  and 
give  a  copy  of  his  summons,  as  required  by  the  statute  ;  and  he  was  certainly,  there- 
fore, entitled  to  be  discharged,  if  he  came  within  the  desciiption  in  the  act  of  "such 
bankrupt."  The  real  point  is,  what  is  the  meaning  of  the  words  in  the  passage  in 
question"?  Do  they  apply  exclusively  to  persons  who  really  are  bankrupts,  i.e.  to 
traders  who  have  committed  an  act  of  bankruptcy,  and  against  whom  a  fiat  has  issued 
on  a  good  petitioning  creditor's  debt,  and  who  have  thereupon  been  duly  declared 
bankrupt?  or'  do  the  words  comprise  all  pei-sons  against  whom  a  fiat  has  issued,  and 
who  have  been  thereupon  by  the  proper  Court  adjudged  to  be  bankrupt?  We  are 
of  opinion  that  the  latter  is  the  proper  construction.  The  remedy  pr-ovided  is  one 
which  admits  of  no  delay.  The  party  ari-ested  is  to  produce  his  summons,  and  the 
sheriff  is  immediately  to  discharge  him.  The  sheriff  could  not  possibly  obey  this  enact- 
ment, if  he  were  bound  in  the  fir-st  instance  at  his  peril  to  ascertain  that  his  prisoner- 
had  been  a  trailer-,  that  he  had  committed  an  act  of  bankruptcy,  that  a  fiat  had  issued 
on  a  valid  and  sufficient  debt,  and  that  he  had  been  adjudicated  a  bankrupt  thereon. 

The  gi-ound  on  which  the  plaintiff'  r-ested  his  argument  was,  that  however  hardly 
this  might  press  on  the  sheriff,  still  the  language  of  the  statute  would  admit  no  other 
[490]  construction,  for-  the  statute  only  says,  if  such  bankrupt  shall  pr-oduce  his 
summons,  &c.,  the  sher-iff'  shall  discharge  him ;  and  unless  ther-e  have  been  all  the 
requisites  to  support  the  fiat,  the  party  arr-ested,  it  was  ar-gued,  is  not  a  bankrupt,  and 
so  not  within  the  words  of  the  enactment.  But  we  think,  that  without  any  violence 
to  the  language  of  the  statute,  the  words  "such  bankrupt,"  may  in  this  passage  be 
taken  to  mean  the  party  so  adjudged  bankrupt,  barrkriipt  de  facto,  even  though  he 
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be  not  bankrupt  de  jure.  That  this  is  not  a  forced  or  unreasonable  construction,  is 
apparent  from  the  very  next  section  of  the  act,  which  enacts,  that  if  the  bankrupt 
shall  not,  within  a  certain  limited  time,  proceed  to  dispute  the  fiat,  then  the  Gazette 
containing  the  advertisement  of  his  adjudication,  shall  be  conclusive  evidence  of  his 
bankruptcy.  Now  there  the  expression  "the  bankrupt,"  clearly  can  only  mean  the 
party  who  has  been  adjudged  bankrupt,  for  if  it  were  taken  to  mean  the  party  who 
has  been  in  all  respects  duly  adjudged  a  bankrupt,  the  provisions  as  to  his  disputing 
his  fiat  would  be  absurd. 

Considering,  therefore,  that  the  words  in  sect.  23,  such  bankrupt,  may,  without 
violence  to  language,  be  taken  to  mean  the  party  so  adjudged  bankrupt;  that  unless 
this  construction  be  adopted,  we  must  suppose  the  legislature  to  have  cast  on 
the  sheriff  a  duty  which  it  is  impossible  for  him  safely  to  perform  ;  and  that,  in 
sect.  24,  the  word  bankrupt  certainly  has  the  more  extended  meaning  which  we 
attribute  to  it  in  sect.  23,  we  aie  of  opinion  that  the  defendant  has  established  his 
justification,  and  is  entitled  to  our  judgment. 

The  view  we  have  taken  has  made  it  unnecessary  to  inquire  into  the  other  points, 
namely,  whether  there  were  or  were  not  all  the  requisites  to  sustain  the  bankruptcy. 

Judgment  for  the  defendant. 

[491]  John  Howcutt,  Executor  of  AVilliam  Howcutt  v.  Bonser.  Jan.  26,  1849. 
— In  an  action  of  covenant  on  an  indentuie  of  mortgage  of  certain  houses,  executed 
in  1824  by  the  defendant,  in  favour  of  the  plaintiff's  testator,  to  secure  payment 
of  4001.  and  intei'est,  the  plaintiflf,  in  order  to  take  the  case  out  of  the  stat.  3  & 
4  Will.  4,  c.  42,  gave  in  evidence  a  deed  executed  by  defendant,  within  twenty 
years  before  action  brought,  but  to  which  deed  the  plaintiff's  testator  was  no 
party.  The  deed,  after  reciting  that  defendant  had  executed  a  mortgage  of  the 
houses  in  question  to  the  plaintift"s  testator,  for  securing  to  him  a  sum  of  3201., 
and  interest,  stated  that  he  conveyed  that  and  other  properties  to  trustees,  on 
trust  to  sell,  and  out  of  the  proceeds  of  the  sale  to  pay  off  all  the  mortgages  and 
other  incumbrances  affecting  the  property,  and  then  to  pay  the  creditors,  with  an 
ultimate  tiust  as  to  the  surplus  : — Held,  that  this  was  not  an  acknowledgment 
of  the  debt  within  the  5th  section  of  the  statute,  so  as  to  take  the  case  out  of  the 
operation  of  the  3rd  section. — To  a  plea  as  to  the  residue  of  the  causes  of  action 
not  before  pleaded  to,  the  defendant  pleaded,  that  the  plaintiff  ought  not  further  to 
maintain  his  action  thereof,  because  the  defendant  brings  5s.  into  Court,  and  that 
the  plaintiff  has  not  sustained  damages  to  a  greater  amount ;  concluding  with  a 
verification,  and  with  a  prayer  of  judgment  if  the  plaintiff  ought  further  to  maintain 
his  action  thereof.  The  plaintiff  replied,  that  the  plaintift'  has  sustained  damages 
to  a  greater  amount  than  the  sum  of  5s.  : — Held,  on  special  demurrer,  that  the 
replication  was  bad,  for  the  omission  of  a  formal  commencement  of  precludi  non. 

[S.  C.  18  L.  J.  Ex.  262.] 

Covenant.  The  declaration  was  on  an  indenture  of  mortgage  of  the  4th  of  June, 
1824,  by  which  the  defendant  covenanted  with  the  plaintift"s  testator  to  pay  him  4001. 
with  interest  thereon,  on  the  4th  of  December,  1824,  and  to  insure  the  mortgaged 
premises  to  the  amount  of  3001.  in  some  insurance  office  to  be  approved  by  the  testator, 
in  the  joint  names  of  the  testator  and  the  defendant,  and  to  continue  such  insurance, 
and  pay  the  piemium  thereon,  so  long  as  the  sum  of  4001.  should  remain  due.  The 
declaration  contained  two  breaches:  first,  the  nonpayment  of  the'4001.  and  interest; 
and  secondly,  that  though  the  defendant  did  insure  the  said  premises,  in  accordance 
with  his  covenant,  he  failed  to  pay  the  pi'emium  ou  such  insurance.  The  defendant 
pleaded,  first,  as  to  so  much  of  the  declaration  as  relates  to  the  nonpayment  of  the 
4001  and  interest,  that  the  cause  of  action  did  not,  nor  did  any  part  thereof,  accrue 
to  the  plaintift",  at  atiy  time  within  twenty  years  next  before  the  commencement  of 
the  suit,  and  concluded  with  a  prayer  of  judgment  if  the  plaintiff' ought  to  mamtam 
his  action  thereof;  and  secondly,  as  to  the  residue  of  the  causes  of  action,  th;it  the 
plaintiff"  ought  not  further  to  maintain  his  action  thereof,  because  the  defendant  brings 
into  court  the  sura  of  5s  ,  and  that  the  plaintiff  has  not  sustained  damages  to  a  greater 
amount ;  concluding  with  [492]  a  verification  and  prayer  of  judgment  if  the  plaiutitt 
ought  further  to  maintain  his  action  thereof.     The  plamtift"  replied  to  the  first  plea, 
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that  after  the  said  breach  of  the  said  covenant  to  pay  the  4001.,  to  wit,  on  the  24th 
of  January,  1829,  the  defendant  made  and  signed  an  acknowledgment  in  writing,  that 
a  certain  sum  of  money,  to  wit,  to  the  amount  of  8001.,  was  then  due  for  piincipal  and 
interest  upon  and  by  virtue  of  the  said  covenant  and  indenture  in  that  behalf;  and 
that  the  action  was  brought  within  twenty  years  next  aftei-  the  making  and  signing  of 
such  acknowledgment  in  writing.     Verification. 

The  plaintiff'  replied  to  the  second  plea,  that  the  plaintiff  has  sustained  damages 
to  a  greater  amount  than  the  sum  of  5s. 

The  defendant  rejoined  to  the  replication  to  the  first  plea,  that  the  action  was  not 
brought  within  twenty  years  next  after  the  making  or  signing  of  any  such  acknowledg- 
ment in  writing,  as  in  the  replication  mentioned  ;  upon  which  issue  was  joined.  And  he 
specially  demurred  to  the  replication  to  the  second  plea,  on  the  ground  that  it  had 
not  a  foi-mal  commencement  of  precludi  non. 

The  issue  on  the  rejoinder  came  on  for  trial  before  Patteson,  J.,  at  the  last 
Leicestershii'C  Summer  Assizes,  when  it  appeared  that  on  the  4th  of  June,  1824,  the 
defendant  executed  a  mortgage  of  certain  houses,  to  secure  to  the  testator  of  the 
plaintiff  the  payment  of  4001.  on  the  4th  of  December,  1824,  and  by  the  same  deed 
covenanted  to  pay  the  said  sum  of  4001.  on  the  said  4th  day  of  December,  1824.  In 
order  to  prove  an  acknowledgment  of  this  mortgage  debt  within  twenty  years,  the 
plaintiff  gave  secondary  evidence  of  a  deed  of  assignment,  executed  by  the  defendant 
in  January,  1829.  By  this  deed,  after  reciting  that  the  defendant  was  "seised  in  fee 
simple  of  inheritance  in  possession  of  the  houses  in  question,  subject  to  a  certain 
moi-tgage  thereof  granted  to  William  Howcutt,  for  the  sum  of  ."5201.  and  interest,"  the 
defendant  assigned  all  his  real  and  personal  [493]  estate,  including  the  premises  subject 
to  the  mortgage,  to  certain  trustees,  upon  trust  to  sell  the  same,  and  out  of  the  pro- 
ceeds of  the  sale  to  pay  off  all  mortgages  and  other  incumbrances,  and  then  to  pay 
his  creditoi-s,  with  an  ultimate  trust  as  to  the  surplus.  The  testator  (who  died  in 
1844)  was  no  party  to  this  deed  of  assignment. 

It  was  objected  for  the  defendant,  that  the  case  was  within  the  statute  3  &  4 
Will.  4,  c.  42,  s.  3,  which  provides  that  all  actions  of  covenant  upon  any  specialty  shall 
be  commenced  within  twenty  j'ears  after  the  cause  of  such  action,  and  that  this  deed 
of  assignment  did  not  bring  the  case  within  the  pi'oviso  of  the  5th  section  of  the  same 
statute,  "that,  if  any  acknowledgment  shall  have  been  made  by  writing,  signed  by  the 
party  liable,  by  virtue  of  such  specialty,  ...  of  any  principal  or  interest  being  then 
due  thereon,  it  shall  be  lawful  for  the  person  entitled  to  such  action,  to  bring  his 
action  for  money  remaining  unpaid,  and  so  acknowledged  to  be  due,  within  twenty 
years  after  such  acknowledgment  by  writing,"  &c.  It  was  contended,  first,  that  the 
acknowledgment  required  by  the  statute  must  be  made  to  the  party  to  whom  the 
money  is  due,  and  not  to  a  third  party  ;  and  secondly,  that  the  recital  in  the  deed  of 
assignment  did  not  necessaril}'  shew  that  any  money  was  then  due  to  the  testator. 

The  learned  judge  reserved  leave  to  the  defendant  to  move  to  entei-  a  nonsuit  upon 
these  grounds,  and  the  plaintiff  had  a  verdict  for  3561.  damages  upon  the  first  breach 
assigned.  Contingent  damages  were  also  asse.ssed  upon  the  other  issue  in  case  the 
judgment  of  the  Court  should  be  in  the  plaintifi's  favour  upon  that  issue. 

The  case  was  argued  during  the  present  sittings  (February  9  and  12),  by 

Macanlay  (Martin  with  him),  in  support  of  the  demurrer.  The  replication  is 
informal  without  a  proper  commence-[494]-ment.  The  replication  and  plea  are  not 
ad  idem  ;  that  is  to  say,  the  replication  is  not  properly  applied  to  the  plea.  The  rule 
of  H.  T.  4  Will.  4,  r.  9,  requires  a  formal  commencement:  Rosliug  v.  Mnggeridge 
(16  M.  &  W.  181). 

Whitehurst,  contrk.  The  replication  follows  the  form  given  by  the  rule  of 
T.  T.  1  Vict,  the  words  of  which  are.  that  "  the  plaintiff  may  reply  that  he  has 
sustained  damages  to  a  greater  amount  than  the  said  sum."  Before  the  New  Rules, 
this  formal  commencement  was  never  necessary  in  a  replication  of  this  kind. 

Macanlay,  in  reply.  The  forni  of  the  replication  is  not  given  by  the  rule  in 
question,  but  only  the  substance  of  it.  The  form  of  the  plea  given  by  the  rule  must 
be  varied  according  to  the  particular  case :  Lowe  v.  Skda  (15  M.  &  W.  380) ;  and  the 
same  argument  equally  applies  to  the  replication. 

Cur.  adv.  vult. 

Against  the  rule  to  enter  a  nonsuit 

Whitehurst  and  Mellor  now  shewed  cause.     The  acknowledgment  in  the  second 
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deed  executed  by  the  defendant,  is  such  ,an  acknowledgment  as  required  by  the  5th 
section  of  the  3  &  4  Will.  4,  c.  42.  That  statute  does  not  state  to  whom  it  is  to  be 
made.  The  words  are  not  "acknowledgment  or  promise,"  but  "  any  acknowledgment," 
simply.  Lord  Tenterden's  Act,  9  Geo.  14,  s.  1,  has  the  word  "promise."  The 
decided  cases  have  no  great  bearing  upon  this  subject.  Tanner  v.  Smart  (6  B.  &  C. 
603)  will  no  doubt  be  relied  upon  by  the  defendant ;  but  that  case  is  not  altogether  in 
point.  That  case  decided,  that,  where  the  promise  is  conditional,  it  must  be  declared 
upon  as  such.  MounUtephen  \.  Brooke  (3  B.  &  Aid.  141)  is  in  the  plaintiff's  favour; 
there,  in  a  deed  be-[495]-tween  the  defendants  and  a  third  per.son,  the  defendants 
acknowledged  the  existence  of  a  debt,  and  the  plaintiffs  were  wholly  strangers  to  the 
deed  ;  and  it  was  held  sufficient  to  take  the  case  out  of  the  statute  of  limitations :  see 
also  Chrh  v.  Huugham  (2  B.  &  C.  149),  Peters  v.  Brown  (4  Esp.  46),  Hallidai/  v.  IFurd 
(3  Camp.  32),  Einlie  v.  Nokes  (1  Moo.  &  Rob.  359).  Then,  as  to  the  discrepancy 
between  the  amount  of  3201.,  stated  in  the  second  deed,  and  that  of  4001.,  that  matter 
may  be  explained  by  parol  evidence.  It  was  said  by  Sir  L.  Shadwell,  V.  C,  in  Lord 
St/John  V.  Boughtoii(9  Sim.  225),  in  speaking  of  the  3  &  4  Will.  4,  c  27,  that  "  all 
that  the  act  requires  is,  that  some  acknowledgment  of  the  right  to  the  sum  claimed 
shall  have  been  given  in  writing,  signed  b}'  the  person  who  represents  the  estate  out 
of  which  it  is  payable,  or  by  his  agent.  The  act,  therefore,  allows  of  considerable 
latitude  as  to  the  form  of  the  acknowledgment ;  and  consequently,  it  is  not  necessary 
that  the  acknowledgment  should  state  the  amount  of  the  sum  alleged  to  be  due,  if  it 
refers  to  the  thing  in  question." 

Martin  and  Macaulay,  in  support  of  the  rule.  The  case  of  Tanner  v.  Smart  is  the 
ruling  decision  upon  this  subject;  the  preceding  cases,  which  have  a  different  aspect, 
were  oveiruled  by  that  case.  The  acknowledgment  must  be  in  the  nature  of 
a  new  contract,  the  antecedent  debt  being  the  consideration.  The  acknowledg- 
ment must  be  such  a  one  as  would  contain  a  promise  to  pay  the  debt.  The  word 
"acknowledgment"  signifies  an  admission  by  the  debtor  to  the  creditor  or  his  agent: 
Grenfell  v.  Girdledone  (2  Y.  &  C.  662).  The  word  "acknowledgment,"  in  the  statute 
under  consideration,  ought  to  have  the  same  meaning  given  to  it  as  the  same  word  has 
received  in  Lord  Tenterden's  Act.  A  debt  grounded  on  a  specialty,  and  a  debt  arising 
out  of  simple  contract,  are  [496]  in  principle  the  same.  If  such  a  construction  be 
adopted,  Tanner  v.  Smart  is  precisely  in  point.  The  mere  statement  of  the  existence 
of  the  debt  is  not  sufficient.  There  may  have  been  no  covenant  in  the  mortgage  deed 
to  repay  the  loan  :  it  does  not  appear  by  the  deed  of  assignment  whether  there  was 
or  not.  '  In  Gates  v.  Aston  (4  Q.  B.  19"6),  Lord  Denman,  C.  J.,  says,  "There  is  no 
covenant  in  the  mortgage  deed,  either  express  or  implied,  upon  which  an  action  for 
the  money  advanced  could  be  maintained  ;  and  the  case  appears  to  fall  within  the 
principle  of  the  decision  in  Burnett  v.  Lynch  (5  B.  &  C.  589),  and  the  distinction 
taken  in  Barlier  v.  Harris  (9  A.  &  E.  532),  between  cases  where  an  action  may  be 
supported  on  the  deed  for  the  same  cause,  and  where  it  may  not."  There  is,  therefore, 
no  substantial  admission  of  the  existence  of  a  debt.  It  is  not  stated  how  much  is 
due.  [Parke,  B.  I  think  that  parol  evidence  is  admissible  to  determine  the  amount, 
and  therefore  that  it  is  not  necessary  that  the  acknowledgment  should  specify  the 
amount.]  [They  also  referred  to  Philipps  v.  Philipps  (3  Hare,  281),  and  the  judgment 
of  Wigram,  V.  C.,  in  that  case.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

ROLFE,  B.  This  was  an  action  of  covenant,  on  an  indenture  of  the  4th  of  June, 
which  the  defendant  covenanted  with  the  plaintiff's  testator  to  pay  to  him  4001.  with 
interest  on  the  4th  of  December,  1824. 

The  declaration  alleged  two  breaches:  first,  the  nonpayment  of  the  4001.  and 
interest;  and  secondly,  that  the  defendant  had  not  kept  up  certain  insurances, 
according  to  the  covenant  in  the  deed.  The  defendant,  as  to  so  much  of  the  declara- 
tion as  relates  to  the  nonpayment  of  the  4001.  and  interest,  pleaded  that  the  cause  of 
action  did  not,  nor  [497]  did  any  part  thereof,  accrue  to  the  plaintiff  within  twenty 
years  next  before  the  commencement  of  the  action  ;  and  as  to  the  residue  of  the  causes 
of  action,  the  defendant  paid  5s.  into  court,  and  pleaded  no  damages  ultra.  Ihe 
plaintiff  by  his  replication  stated,  as  to  the  plea,  so  far  as  related  to  the  covenant  tor 
payment  of  the  4001.  and  interest,  that  after  the  breach  of  the  covenant,  to  wit,  on  the 
24th  of  Januarv,  1829,  the  defendant  made  and  signed  an  acknowledgment  m  writing, 
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that  a  certain  sum  of  money,  to  wit,  to  the  amount  of  8001  ,  was  then  due  for  principal 
and  interest,  upon  and  by  virtue  of  the  said  covenant,  and  that  this  action  was  brought 
within  twenty  years  after  the  signing  of  such  acknowledgment ;  and  tliis  being 
travei'sed  bv  the  defendant  in  his  rejoinder,  issue  was  jointd  thereon.  To  the  last 
plea  the  plaintitf  replied,  l>y  stating  simply  that  he  had  sustained  damage  to  a  greater 
amount  than  -58.  ;  and  the  defendant  demurred  to  this  replication,  alleging  as  special 
ground  of  demurrer,  that  the  replication  is  bad  in  form,  inasmuch  as  it  ought  to  have 
been  prefaced  by  a  precludi  non. 

The  issue  on  the  rejoinder  to  the  replication  to  the  first  plea  came  on  for  trial 
before  my  Brother  Patteson,  at  the  last  Leicester  Assizes,  when  a  verdict  was  found 
for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  acknowledgment  proved  was  not  a  sufficient 
acknowledgment  in  writing,  within  the  ti'ue  intent  and  meaning  of  the  -Sth  section  of 
the  3  &  4  Will.  4,  c.  42.  A  rule  nisi  was  granted  by  the  Court,  accordingly,  in  last 
Michaelmas  Term,  against  which  cause  was  shewn  at  the  sittings  after  last  Term, 
before  my  Brotheis  Parke,  Piatt,  and  myself,  and  at  the  .same  time  the  demurrer  to 
the  second  plea  was  argued. 

With  respect  to  the  demurrer,  we  have  at  the  present  sitting  decided  the  very 
point  in  a  case  of  Fulvoye  v.  Stevens  (ante,  p.  4-59).  The  ninth  rule  of  H.  T.  4  Will.  4, 
expressly  states,  [498]  that  all  replications  pleaded  without  the  formal  commence- 
ment of  precludi  non,  shall  be  taken,  unless  otherwise  expressed,  as  pleaded  in 
maintenance  of  the  whole  action.  Now,  where  the  defendant  has  pleaded  a  plea  in 
bar  to  the  further  maintenance  of  the  action,  he  in  fact  says,  "  I  admit  j^our  right  to 
maintain  the  action  up  to  this  pi'esent  time  ;  but  you  have  no  right  to  maintain  it 
an\'  further,  for  the  reasons  alleged  in  the  plea."  The  efiect  of  the  plaintilFs  replying 
without  the  formal  commencement  is,  by  the  operation  of  the  ninth  rule,  that  he  says, 
first,  "I  had  a  right  to  maintain  my  action  from  the  commencement;"  and  secondly, 
"  I  have  a  right  to  continue  it."  The  former  proposition  is  unnecessary,  not  having 
been  denied  by  the  defendant ;  and  though  the  objection  is  one  of  mere  foim,  yet, 
having  been  specially  taken,  it  must  prevail.  It  was  attempted  to  distinguish  the 
case  of  a  replication  like  this,  after  money  has  been  paid  into  court,  on  the  ground, 
that  the  form  of  I'cplication  was  given  by  a  rule  of  T.  T.  1  Vict.  ;  but  this  is  not  so. 
No  form  is  intended  by  that  rule  to  be  given,  infringing  on  the  previous  rule  to  which 
we  have  referred  ;  all  which  is  intended  by  the  subsequent  rule  is,  to  give  general 
directions  as  to  the  course  to  be  pursued  by  a  plaintift'  after  money  has  been  paid 
into  court,  in  the  alternative  either  of  his  accepting  the  money  as  a  full  satisfaction 
of  his  demand,  or  of  his  proceeding  to  claim  more. 

There  must  therefore  be  judgment,  on  the  demurrer,  for  the  defendant. 

The  question  discussed  before  us  on  the  argument  of  the  rule  for  entering  a  non- 
suit was  one  of  importance.  The  facts  proved  were,  that  the  defendant,  on  the  4th 
of  June,  18"24,  executed  a  mortgage  to  the  plaintiff's  te.stator  of  several  houses,  to 
secure  the  payment  of  4001.  on  the  4th  of  December,  1824  ;  and  by  the  same  deed  he 
covenanted  for  the  payment  of  that  sum  and  ititerest  at  the  appointed  day.  The 
defendant  afterwards,  namely,  on  the  24th  of  January,  1829,  executed  another  deed, 
whereby,  after  reciting  that  he  had  executed  a  mortgage  of  the  houses  in  [499]  ques- 
tion to  the  plaintiff's  testator,  for  securing  to  him  a  sum  of  3201.  and  interest,  he 
conveyed  that  and  other  properties  to  trustees,  on  trust  to  sell,  and  out  of  the 
proceeds  of  the  sale  to  pay  off  all  the  mortgages  and  other  incumbrances  affecting  the 
property,  and  then  to  pay  creditors,  with  ulterior  trusts  as  to  the  surplus.  There 
was  evidence,  which,  it  was  agreed,  satisfactorily  proved,  that,  by  the  mortgage  for 
3201.  mentioned  in  the  last  deed,  the  defendant  really  meant  to  refer  to  the  mortgage 
for  4001.  to  the  plaintiff's  testator,  and  that  the  amount  was  by  mistake  inaccui'ately 
stated. 

The  plaintiff  relied  on  this  second  deed,  therefore,  as  amounting  to  an  acknowledg- 
ment in  writing,  under  the  5th  section  of  the  3  Si  4  Will.  4,  c.  42,  so  as  to  take  the 
case  out  of  the  operation  of  the  3rd  section. 

The  defendant,  on  the  other  hand,  contended  it  could  have  no  such  operation  ; 
first,  because  this  was  an  acknowledgment  made  to  a  thii'd  person,  and  not  to  the 
party  to  whom  the  money  was  due  ;  and  secondly,  because  the  recital  of  the  prior 
deed  is  not  necessarily  an  acknowledgment  of  a  debt;  and  we  think  that  this  latter 
objection  is  valid. 
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Giving  to  the  recital  its  fullest  import,  we  can  only  understand  it  as  a  statement 
made  by  the  defendant  in  January,  1829,  tbat  he  had  in  June,  1824,  conveyed  the 
houses  in  question  by  way  of  mortgage  to  the  plaintiff's  testator,  to  secure  4001.  then 
due  to  him  from  the  defendant,  and  that  the  mortgage  still  remained  vested  in  the 
mortgagee.  This  is  certainly  no  admission  of  any  existing  debt  due  to  the  moi'tgagee. 
The  recital  would  be  quite  true,  even  although  the  mortgagee  should  have  been  in 
possession  of  the  property,  and  should,  out  of  the  rents  and  profits,  have  fully 
satisfied  himself  his  debt  and  interest.  The  trust  to  pay,  in  the  first  instance,  all 
mortgages,  charges,  &c.,  amounts  to  nothing;  it  is  no  more  than  the  trustees  would 
have  been  obliged  to  do,  if  no  such  trusts  had  ever  been  expressed,  and,  from  the 
generality  of  its  [500]  language,  it  evidently  is  a  clause  introduced  by  the  conveyancer, 
without  reference  to  the  existence  of  any  particular  mortgage  deed. 

This  objection  being  decisive,  we  are  not  called  upon  to  .say  how  far  the  principle 
of  the  cases  which  have  decided  that  an  acknowledgment  to  third  persons  is  not 
sufficient,  in  actions  on  simple  contracts,  to  take  a  debt  out  of  the  operation  of  the 
old  Statute  of  l-imitations,  21  Jac.  1,  is  applicable  to  the  new  Statute  of  Limitations, 
as  to  debts  by  specialty. 

The  rule  for  a  nonsuit  must  be  made  absolute,  on  the  ground  we  have  already 
stated. 

Rule  absolute  to  enter  a  nonsuit,  and  judgment  for  the  defendant  on  the  demurrer. 

MORLEY  V.  ATTENBOROUGH.  Feb.  17,  1849. — There  is  no  implied  warranty  of  title 
in  the  contract  of  sale  of  a  personal  chattel;  and  in  the  absence  of  fraud,  a 
vendor  is  not  liable  for  a  defect  of  title,  unless  there  be  an  express  warranty,  or 
an  equivalent  to  it,  by  declaration  or  conduct. — A  warranty  may  be  inferred 
from  usage  of  trade,  or  from  the  nature  of  the  trade  being  such  as  to  lead  to  the 
conclusion  that  the  person  carrying  it  on  must  be  understood  to  engage  that  the 
purchaser  shall  enjoy  that  which  he  buys,  as  against  all  persons ;  as  where 
articles  are  bought  in  a  shop  professedly  carried  on  for  the  sale  of  goods. — A 
pawnbroker,  who  sells  a  chattel  as  a  forfeited  pledge,  merely  undertakes  that  the 
subject  of  the  sale  is  a  pledge,  and  irredeemable,  and  that  he  is  not  cognisant  of 
any  defect  of  title  to  it. — Semble,  that  although,  on  the  sale  of  a  personal 
chattel,  there  is  no  implied  warranty  of  title,  so  that  the  vendor  would  not  be 
liable  for  a  breach  of  it  to  unliquidated  damages,  yet  the  purchaser  may  recover 
back  his  money  as  on  a  consideration  that  failed,  if  it  be  shewn  that  it  was  the 
understanding  of  both  parties  that  the  bargain  should  be  put  an  end  to  if  the 
purchaser  should  not  have  a  good  title. 

[S.  C.  18  L.  J.  Ex.  148;  13  Jur.  282.  Considered,  Sima  v.  Marryat,  1851,  17  Q.  B. 
281.  Applied,  BagueUy  v.  Haivhy,  1867,  L.  R.  2  C  P.  628;  Dorah  Ally  Khan  v. 
Ahduol  Jxeez,  1878,  L.  R.  5  Ind.  App.  126;  Baphael  v.  Burt,  1884,  1  Cab.  &  El. 
325.  Referred  to.  Hall  v.  Coiuler,  1857,  2  C.  B.  (N.  S.)  40 ;  Emmerlon  v.  Mathews, 
1862,  7  H.  &  N.  586  ;  Jrood  v.  Baxter,  1883,  49  L.  T.  46  ;  Baylis  v.  Buhop  of  London, 
[1913]  1  Ch.  140.  Not  applied,  Buddie  v.  Green,  1857,  27  L.  J.  Ex.  33.  Explained, 
Ekholtz  V.  Bannister,  1864,  17  C.  B.  (N.  S  )  708.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  in  consideration  that 
the  plaintiff  would  buy  of  the  defendant  a  harp  for  151.  15s.,  the  defendant  promised 
that  he  had  lawful  right  and  title  to  sell  it  to  the  plaintiff;  that  the  plaintiff  bought 
the  harp  and  paid  for  the  same.  Breach,  that  the  defendant  had  not  lawful  right  or 
title  to  sell  the  harp.  There  was  also  a  count  for  money  had  and  received  to  the 
plaintiffs  use.     Plea,  non  assumpsit. 

[501]  At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  Sittings  after  Easter  lerm, 
1847,  the  following  facts  appeared  :— In  the  year  1839,  a  person  of  the  name  of  Poley, 
having  hired  a  harp  of  Messrs.  Chappell,  music-sellers,  pledged  it  with  the  defendant, 
a  pawnbroker,  for  151.  15s.,  on  the  terms  that,  if  the  sum  advanced  were  not  repaid 
within  six  months,  the  defendant  should  be  at  liberty  to  sell  it.  The  defendant  had 
no  knowledge  that  the  harp  did  not  belong  to  the  party  pledging  it.  ioe  harp  not 
having  been  redeemed  at  the  stipulated  time,  the  defendant,  in  the  year  1845,  sent  it 
with  other  articles  to  })e  sold  by  public  auction.  The  auctioneers  were  accustomed 
to  have  quarterly  sales  of  unredeemed  pledges,  of  which  the  present  sale  was  one,  and 
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on  those  occasions  were  in  the  habit  of  putting  other  lots  into  the  sale.  The  sale 
extended  over  several  days,  and  a  general  catalogue,  comprising  the  articles  to  be  sold 
on  each  day,  stated  on  the  title-page,  that  the  goods  for  sale  consisted  of  "  a  collection 
of  forfeited  property,  reserved,  agreeably  to  Act  of  Parliament,  for  quarterly  sale 
(see  39  &  40  Geo.  3,  c.  99,  s.  18),  pledged  prior  to  May,  1814,"  with  certain  pawn- 
brokers, (naming  them,  and  amongst  others  the  defendant),  and  that  the  lots  without 
numbers  were  "other  effects."  Catalogues  were  also  printed,  applicable  to  each  day's 
sale.  The  harp,  which  was  numbered  in  the  catalogue,  was  knocked  down  to  the 
plaintifi'  for  151.  15s.,  but  no  warranty  of  title  was  given.  The  Messrs.  Chappell, 
having  afterwards  discovered  that  the  harp  was  in  the  plaintiflf's  possession,  com- 
menced an  action  against  him  for  its  recovery,  whereupon  the  plaintiff  gave  up  the 
harp  to  them,  and  paid  the  costs,  for  which,  together  with  the  price  of  the  harp,  the 
present  action  was  brought.  On  behalf  of  the  defendant  it  was  olijected,  that  there 
was  no  warranty  of  title,  either  express  or  implied,  and  that  the  plaintiff'  ought  to  be 
nonsuited.  The  learned  Judge  directed  a  verdict  for  [502]  the  plaintiff,  reserving 
leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

Martin  having  obtained  a  rule  nisi  accordingly, 

Humfrey  and  Bovill  shewed  cause  in  last  Easter  Term  (May  11).  The  question 
is,  whether,  on  the  sale  of  a  personal  chattel,  the  law  implies  a  warranty  by  the  vendor 
that  he  has  good  title  to  the  thing  sold.  Some  authorities  certainly  appear  to  militate 
against  that  proposition.  Sprigxcell  v.  Allen  (Aleyn,  91)  was  "an  action  upon  the 
case,  for  falselj'  and  fraudulently  selling  a  horse  to  the  plaintiff',  as  the  proper  horse 
of  the  defendant,  ubi  revera  it  was  the  horse  of  Sir  J.  L.,  because  the  plaintiff"  could 
not  prove  that  the  defendant  knew  it  not  to  be  his  own  horse  (for  the  declaration 
must  be  that  he  did  it  fraudulently  or  knowing  it  to  be  not  his  own  horse) ;  for  the 
defendant  bought  the  horse  in  Smithfield,  but  not  legally  tolled  :  the  plaintiff  was 
nonsuit "  (see  the  note  to  Williamson  v.  Allison,  2  East,  448).  Also,  in  Xoy's  Maxims, 
c.  42  (page  209,  Blythewood's  edit),  it  is  said,  "If  I  take  the  horse  of  another  man, 
.and  sell  him,  and  the  owner  take  him  again,  I  maj'  have  an  action  of  debt  for  the 
money  ;  for  the  bargain  was  perfect  by  the  delivery  of  the  horse  and  caveat  emptor." 
Chandelor  v.  Lopus  (Cro.  Jac.  4)  was  an  "  action  upon  the  case,  whereas  the  defendant, 
being  a  goldsmith,  and  having  skill  in  jewels  and  precious  stones,  had  a  stone  which 
he  affirmed  to  Lopus  to  be  a  bezar  stone,  and  sold  it  to  him  for  1001.,  ubi  revera  it 
was  not  a  bezar  stone.  The  defendant  pleaded  not  guilty,  and  verdict  was  given  and 
judgment  entered  for  the  plaintiff'  in  the  King's  Bench.  But  error  was  thereof  brought 
in  the  Exchequer  Chamber,  because  the  declaration  contains  not  matter  sufficient  to 
charge  the  defendant,  viz.  that  he  warranted  it  to  be  a  bezar  stone,  or  that  he  knew 
that  it  was  not  a  bezar  stone ;  for  it  may  be  that  he  himself  was  ig-[503]-norant 
whether  it  were  a  bezar  stone  or  not ;  and  all  the  Justices  and  Barons  (except 
Anderson)  held,  that  for  this  cause  it  was  error;  for  the  bare  affirmation  that  it  was 
a  bezar  stone,  without  warranting  it  to  be  so,  is  no  cause  of  action;  and  although  he 
knew  it  to  be  no  bezar  stone,  it  is  not  material ;  for  every  one  in  selling  wares  will 
affirm  that  his  wares  are  good,  or  the  horse  which  he  sells  is  sound :  yet  if  he  does 
not  warrant  them  to  be  so,  it  is  no  cause  of  action."  There,  however,  the  affirmation 
was  as  to  the  quality,  not  the  title  of  the  thing  sold.  In  Early  v.  Garrcit  (9  B.  &  C. 
928),  Littledale,  J.,  says,  "  It  has  been  held,  that  where  a  man  sells  a  horse  as  his 
own,  when  in  truth  it  is  the  horse  of  another,  the  purchaser  cannot  maintain  an 
action  against  the  seller,  unless  he  can  shew  that  the  seller  knew  it  to  be  the  horse  of 
the  other  at  the  time  of  the  sale, — the  scienter  or  fraud  being  the  gist  of  the  action 
where  there  is  no  warranty,  for  there  the  party  takes  upon  himself  the  knowledge  of 
the  title  to  the  horse,  and  of  his  qualities."  In  Ormrod  v.  Hulh  (14  M.  &  W.  651), 
Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Exchequer  Chamber,  says,  "The  rule 
which  is  to  be  derived  from  all  the  cases  appears  to  us  to  be,  that  where,  upon  the 
sale  of  goods,  the  purchaser  is  satisfied  without  requiring  a  warranty  (which  is  a 
matter  for  his  own  consideration),  he  cannot  recover  upon  a  mere  representation  of 
the  quality  by  the  seller,  unless  he  can  shew  that  the  representation  was  bottomed  in 
fraud."  There,  again,  the  representation  was  as  to  quality,  not  title.  [Parke,  B.  I 
observe  the  Chief  Justice  adds,  "Although  the  cases  may,  in  appearance,  raise  some 
dift'erence  as  to  the  effect  of  a  false  assertion  or  representation  of  title  in  the  seller, 
it  will  be  found,  on  examination,  that  in  each  of  those  cases  there  was  either  an 
assertion  of  title  embodied  in  the  contract,  or  a  representation  of  title  which  was  false 
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to  the  knowledge  of  the  seller."]  In  Co.  Litt.  102  a,,  there  [504]  is  this  passage : 
"  Note,  that,  b)-  the  civil  law,  every  man  is  bound  to  warrant  the  thing  he  selleth°or 
eonveyeth,  albeit  there  be  no  express  warranty ;  but  the  common  law  bindeth  him 
not,  unless  there  be  a  warranty,  either  in  deed  or  in  law,  for  caveat  emptor."  But  it 
does  not  appear  whether  the  warranty  there  mentioned  applies  to  quality  or  to  title. 
In  JFalhr's  case  (3  Rep.  22  a.)  it  is  said,  "Also,  if  a  man  sells  goods  for  money  to  be 
paid  at  several  days,  in  such  case,  although  the  goods  be  taken  by  one  who  hath 
right,  before  the  day,  yet  the  seller  shall  have  an  action  of  debt  in  respect  of  the 
contract."  [Parke,  B.  In  Fitzherbert's  Nat.  Brev.,  94  c,  it  is  said,  "If  a  man  sell 
unto  another  man  a  horse,  and  warrant  him  to  be  sound  and  good,  &c.,  if  the  horse 
be  lame  or  diseased,  that  he  cannot  work,  he  shall  have  an  action  on  the  case  against 
him.  And  so  if  a  man  bargain  and  sell  unto  another  certain  pipes  of  wine,  and  warrant 
them  to  be  good,  &c.,  and  they  are  corrupted,  he  shall  have  an  action  on  the  case 
against  him.  But  note,  it  behoveth  that  he  warrant  it  to  be  good,  and  the  horse  to  be 
sound,  otherwise  the  action  will  not  lie.  For  if  he  sell  the  wine  or  horse  without  such 
warranty,  it  is  at  the  other's  peril,  and  his  eyes  and  his  taste  ought  to  be  his  judges  in 
that  case :  26  H.  6,  35."  There  is  a  case  of  Paget  v.  TTilkimon,  referred  to  in  the  note 
to  JFilliamson  v.  Allison  (2  East,  448),  in  which  Holt,  C.  J.,  ruled,  "that  if  a  man  sell 
blank  lottery  tickets,  and  afterwards  another,  as  owner  of  these  tickets,  recover  them 
of  the  vendee,  unless  the  vendor  knew  them  to  be  the  property  of  another,  or  warranted 
them,  neither  this  action  (under  title  'Case  of  Torts  in  Nature  of  Deceit  and  other 
Wrongs '),  nor  assumpsit  for  money  had  and  received  to  the  vendee's  use,  will  lie."] 
The  doctrine  of  "  caveat  emptor  "  must  have  been  introduced,  because  there  was  some- 
thing against  which  the  vendee  could  guard  himself.  Several  authorities  support  the 
[505]  plaintiff's  view.  Crosse  v.  ffarf/wi^r  (Carth.  90)  was  an  action  on  the  case  against 
the  vendor  of  goods,  for  falselv  affirming  them  to  be  his  own,  without  saying  that  he 
knew  them  to  be  the  goods  of  another  ;  and  the  Court  held,  that  the  action  lay  on 
this  bare  affirmation,  because  the  plaintiff  had  no  means  of  knowing  to  whom  the 
property  belonged,  but  only  bv  the  possession.  [Parke,  B.,  referred  to  Broom's  Legal 
Maxims,  chap.  9  ]  In  Medina  v.  Stoughton  (1  Salk.  210  ;  1  Ld.  Puaym.  -593),  Holt,  C.  J., 
saj's,  "Where  one  having  the  possession  of  any  personal  chattel  sells  it,  the  bare 
affirming  it  to  be  his  amounts  to  a  warranty,  and  an  action  lies  on  the  affirmation ; 
for  his  having  possession  is  a  colour  of  title,  and  perhaps  no  other  title  can  be  made 
out ;  aliter  where  the  seller  is  out  of  possession,  for  there  may  be  room  to  question 
the  seller's  title,  and  caveat  emptor,  in  such  ease,  to  have  either  an  express  warranty 
or  a  good  title."  The  distinction,  however,  between  the  vendor's  being  in  or  out 
of  possession  is  repudiated  by  Buller,  J.,  in  Pasley  v.  Freeman  (3  T.  R.  58).  But  in 
Roswel  v.  Faughan  (Cro.  Jac.  196),  which  was  an  action  of  deceit  against  a  person 
for  falsely  affirming  that  he  was  incumbent  of  a  certain  vicarage,  and  had  a  right  to 
the  tithes,  and  afterwards  selling  them  ;  it  was  held  that  the  action  would  not  lie, 
because  he  gave  no  warranty,  and  had  not  any  possession.  And  in  Kent's  Com- 
mentaries (vol.  2,  p.  47«)  it  is  said,  "  In  every  sale  of  a  chattel,  if  the  possession  be  at 
the  time  in  another,  and  there  be  no  covenant  or  warranty  of  title,  the  rule  of  caveat 
emptor  applies,  and  the  party  buys  at  his  peril.  But  if  the  seller  has  possession  of 
the  article,  and  he  sells  it  as  his  own,  and  not  as  agent  for  another,  and  for  a  fair  price, 
he  is  understood  to  warrant  the  title."  In  Adamsm  v.  Jarris  (4  Bing.  66).  the  Court, 
after  adverting  to  the  cases,  say,  "  These  cases  rest  on  this  principle,  that  if  a  [506] 
man,  ha\-ing  the  possession  of  property  which  gives  him  the  character  of  owner, 
affirms  that  he  is  owner,  and  thereby  induces  a  man  to  buy,  when,  in  point  of  fact^. 
the  affirmant  is  not  the  owner,  he  is  liable  to  an  action."  And  in  Peio  v.  Blades  (5 
Taunt.  657),  it  was  held,  that  the  law  raises  an  implied  promise,  in  a  sheriff  selling 
goods  taken  in  execution,  that  he  does  not  know  that  he  is  destitute  of  title  to  the 
goods.  Fuinis  v.  Leiceshr  (Cro.  Jac.  474)  was  an  action  for  deceitfully  selling  sheep, 
the  defendant  affirming  them  to  he  his  own,  ubi  revera  they  were  the  sheep  of  J.  S. ; 
and  "  it  was  moved  in  arrest  of  judgment,  that  the  action  lay  not,  because  he  doth 
not  shew  that  the  defendant  had  committed  any  ofl'ence  in  affirming  them  to  be  his, 
and  he  doth  not  shew  that  he  had  anv  damage,  or  that  J.  S.  had  retaken  them,  or 
sued  him  for  them,  as  42  Ass.  8  Sed'non  allocatur,  for  the  sale  of  goods  which  were 
not  his  own,  but  affirming  them  to  be  his  goods,  knowing  them  to  be  a  strangers,  is 
the  offence  and  cause  of  action."  In  2  Bla.  Com.  451,  it  is  said,  "  By  the  civil  law  an 
implied  warranty  was  annexed  to  every  sale,  in  respect  to  the  title  of  the  vendor  j 


946  MORLEY    V.  ATTENBOROUGH  3  EX.  SOT. 

;uif]  so  too,  in  our  law,  the  purchaser  of  goods  and  chattels  may  have  a  satisfaction 
from  the  seller,  if  he  sells  them  as  his  own,  and  the  title  proves  deficient,  without  any 
express  warranty  for  that  purpose."  In  Jlleri  v.  Hopkins  (13  M.  &  W.  94),  Pollock,  C.B., 
in  delivering  the  judgment  of  the  Court  says,  "It  was  put  in  the  course  of  the 
argument  upon  the  ground  of  caveat  emptor.  I  certainly  can  find  no  authority,  and 
I  have  no  recollection  of  ever  hearing  that  docti'ine  applied  to  this  case,  that  the 
buyer  is  bound  to  take  care  that  the  seller  has  a  good  title  to  the  goods,  and  that,  if 
it  turn  out  that  the  seller  has  not  a  good  title,  the  buyer  of  the  goods  should  have 
taken  care  of  that  before  he  made  the  contract,  and  therefore  is  bound  by  the  contract, 
notwithstanding  he  is  able  to  prove  that  the  seller  has  no  [507]  title.  The  doctrine 
of  caveat  emptor  applies  not  at  all,  as  I  apprehend,  to  the  title  of  the  seller,  but  to 
the  condition  of  the  goods."  [Parke,  B.  That  is  only  a  dictum.  Pollock,  C.  B. 
The  case,  when  examined,  will  be  found  to  have  no  bearing  on  the  present  point ;  a 
judgment  must  be  taken  secundum  subjectam  materieni.]  In  Smith's  Mercantile 
Law  (page  462,  note,  4th  edit.),  it  is  .said  not  to  be  quite  clear  whether  the  warranty 
of  title  is  express  or  implied.  [Parke,  B.,  referred  to  Addison  on  Contracts,  ch.  6, 
s.  3.]  The  offering  goods  for  sale  is  evidence  for  a  jury  that  the  party  affirms  the 
title  to  be  good.  [They  also  cited  h'ohinsmi  v.  Anderton  (Peake,  129),  and  Walker  v. 
MeUor{\l  L.  J.  Q.  B.  103).] 

Martin  and  Petersdorfif,  contr^.  The  law  will  not  imply  any  warranty  of  title  on 
the  sale  of  a  personal  chattel.  It  is  unfortunate  that  the  words  "caveat  emptor" 
should  have  been  used  as  a  maxim.  Their  real  meaning  is  this,  that  since,  in  the 
transfer  of  property,  circumstances  will  inevitable'  occur  by  which  one  of  the  parties 
must  be  a  loser,  the  loss,  whether  aiising  from  defect  of  title  or  of  quality,  must  fall 
on  the  puichaser,  unless  a  deceit  has  been  practised  or  a  warranty  given.  That  rule 
of  the  common  law  originates  in  a  desire  of  peace  ;  for  if  the  rule  were  otherwise, 
there  would  be  numerous  actions  Itj'  successive  purchasers  against  their  i-espective 
sellers,  before  the  party  in  fault  could  be  discovered.  The  passage  from  Co.  Lift. 
102  a.,  which  is  the  earliest  authority  on  the  subject,  is  strictly  applicable  to  title. 
Noy's  Maxims,  c.  42,  Walker's  case  (3  Rep.  22  a.),  and  Ormrod  v.  Hulh  (14  M.  &  W. 
664),  are  expiess  authorities  in  the  defendant's  favour.  In  Crosse  v.  Gardiner  (Carth. 
90)  there  was  an  affirmation  by  the  seller  that  the  goods  were  his  own.  The  case  of 
Medina  v.  Stoughton,  as  reported  in  [508]  Lord  Raymond  (page  593),  was  merely 
assumpsit  on  a  warranty,  and  what  Loid  Holt  there  says  is,  "  Whei'e  a  man  is  in 
possession  of  a  thing,  which  is  colour  of  title,  an  action  will  lie  upon  a  bare  affirma- 
tion that  the  goods  sold  are  his  own.  For  in  such  a  case  it  amounts  to  a  warranty, 
and  so  it  was  adjudged  in  this  Court,  Mich.  Term,  1  Will.  &  M.,  B.  R.,  between 
Crosse  and  Gardiner."  Chandelar  v.  Lopns  (Cro.  Jac.  4),  and  Furnis  v.  Leicester  (id. 
474),  shew  that  on  the  simple  sale  of  goods  without  warranty,  the  vendee  must  stand 
the  loss.  The  note  to  Williamson  v.  Allison  (2  East,  448)  supports  that  view.  Peto 
V.  Blades  (.5  Taunt.  657)  has  no  bearing  on  the  present  point;  and  the  language  of 
Pollock,  C.  B.,  in  Allen  v.  Hopkins  (13  M.  &  \V.  94),  was  not  material  for  the  decision 
of  the  case.  In  Ross  on  Vendors  and  Purchasers  (p.  282,  1st  edit. ;  335,  2nd  edit ), 
it  is  said,  "  When  the  vendor  has  not  affirmed  the  goods  to  be  his,  nor  expressly 
warranted  them,  the  vendee  is  without  remedy,  for  the  common  law  will  not  imply 
a  warranty  ;  and  in  such  case  the  maxim  is  caveat  emptor."  [They  also  cited  1  Roll. 
Abr.  tit.  "  Action  sur  Case  "  (P.),  pi.  8  ;  Poiver  v.  Barham  (4  A.  &  E.  473).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  some  time  ago  before  my  Lord  Chief  Baron,  my 
Brothers  Rolfe,  Piatt,  and  myself,  and  stood  over  for  our  consideration.  The  plaintiff 
brought  an  action  of  assumpsit,  stating,  that  in  consideration  that  the  plaintiff  would 
buy  a  harp  for  a  certain  sum,  the  defendant  promised  that  he,  the  defendant,  had 
lawful  right  to  sell  it,  and  the  breach  assigned  was  that  he  had  not. 

[509]  It  appeared  on  the  trial,  before  my  Brother  Piatt,  that  the  defendant,  who 
was  a  pawnbroker,  had  the  harp  pledged  with  him  in  the  way  of  his  business,  and,  the 
time  having  elapsed  for  its  reclemption,  and  the  pledge  being  unredeemed,  offered  it 
for  sale  through  certain  auctioneers,  who  sold  it  to  the  plaintiff.  It  turned  out  that 
the  harp  had  been  pledged  to  the  defendant  by  a  person  who  had  no  title  to  it,  and 
the  leal  owner  obliged  the  plaintiff  to  give  it  up,  after  it  had  been  delivered  to  him 
by  the  defendant.     But,  of  the  want  of  title  of  the  pawner  to  it,  the  defendant  was 
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ignorant,  and  there  was  no  express  warranty.  My  Brother  Piatt  directed  a  verdict 
for  the  plaintiff,  reserving  leave  to  move  to  enter  a  nonsuit. 

On  shewing  cause,  the  case  was  fully  argued,  and  every  authority  cited  and  com- 
mented upon  on  both  sides,  bearing  on  the  question,  whether  there  is  an  implied 
warranty  of  title  in  the  contract  of  .sale  of  an  article,  or  under  what  circumstances 
there  is  a  liability  on  the  part  of  the  vendor  to  make  good  a  loss  by  defect  of  title. 

It  is  very  remarkable  that  there  should  be  any  doubt,  as  that,  certainly,  is  a 
question  so  likely  to  be  of  common  occurrence,  especially  in  this  commercial  country. 
Such  a  point,  one  would  have  thought,  would  not  have  admitted  of  any  doubt.  The 
bargain  and  sale  of  a  specific  chattel,  by  our  law,  (which  differs  in  that  respect  from 
the  civil  law),  undoubtedly  transfers  all  the  property  the  vendor  has,  where  nothing 
further  remains  to  be  done  according  to  the  intent  of  the  parties  to  pass  it.  But  it 
is  made  a  question,  whether  there  is  annexed  by  law  to  such  a  contract,  which 
operates  as  a  conveyance  of  the  property,  an  implied  agreement  on  the  part  of  the 
vendor,  that  he  has  the  ability  to  convey.  With  respect  to  executory  contracts  of 
purchase  and  sale,  where  the  subject  is  unascertained,  and  is  afterwards  to  be  con- 
veyed, it  would  probably  be  implied  that  both  parties  meant  that  a  good  title  to  that 
subject  should  be  transferred,  in  the  same  manner  as  it  would  be  implied,  under  [510] 
similar  circumstances,  that  a  merchantable  article  was  to  be  supplied.  Unless  goods, 
which  the  party  could  enjoy  as  his  own,  and  make  full  use  of,  were  delivered,  the 
contract  would  not  be  performed.  The  purchaser  could  not  be  bound  to  accept  if  he 
discovered  the  defect  of  title  before  delivery,  and  if  he  did,  and  the  goods  were 
recovered  from  him,  he  would  not  be  bouncl  to  pay,  or,  having  paid,  he  would  be 
entitled  to  recover  back  the  price,  as  on  a  consideration  which  had  failed.  But  when 
there  is  a  bargain  and  sale  of  a  specific  ascertained  chattel,  which  operates  to  transmit 
the  property,  and  nothing  is  said  about  title,  what  is  the  legal  effect  of  that  contract? 
Does  the  contract  necessarily  import,  unless  the  contrary  be  expressed,  that  the 
vendor  has  a  good  title  1  or  has  it  merely  the  effect  of  transferring  such  title  as  the 
vendor  has  •  According  to  the  Roman  law,  (vide  Domat,  book  1 ,  tit.  2,  s.  2,  art.  3), 
and  ill  France,  (Code  Civil,  chap.  4,  sect.  1,  art.  1603),  and  Scotland,  and  partially  in 
America  (1  Johns.  Eep.  274;  Broom's  Maxims,  628,  where  this  subject  is  well 
discussed),  there  is  always  an  implied  contract  that  the  vendor  has  the  right  to 
dispose  of  the  subject  which  he  sells  (Bell  on  Sale,  94) ;  but  the  result  of  the  older 
authorities  is,  that  there  is  by  the  law  of  England  no  warranty  of  title  in  the  actual 
contract  of  sale,  any  more  than  there  is  of  quality.  The  rule  of  caveat  emptor  applies 
to  both  ;  but  if  the  vendor  knew  that  he  had  no  title,  and  concealed  that  fact,  he 
was  always  held  responsible  to  the  purchaser  as  for  a  fraud,  in  the  same  way  that  he 
is  if  he  knew  of  the  defective  quality.  This  rule  will  be  found  in  Co.  Litt.  102  a. : 
3  Kep.  22  a.  :  Nov,  Max.  42  ;  Fitz.  Nat.  Brev.  94  c,  in  Springwell  v.  Alien,  Aleyn, 
91,  cited  bv  Littledale,  J.,  in  Early  v.  Garrett  (9  B.  &  C.  932),  and  in  WilUamson  v. 
AJlhon  (2  East,  449),  referred  to' in  the  argument.  The  same  principle  applies  to 
transfer  by  deed.  Lord  Hale  says,  "Though  the  words  [511]  'assign,  set  over,  and 
transfer,'  do  not  amount  to  a  covenant  against  an  eign  title,  yet,  as  against  the 
covenantor  himself,  it  will  amount  to  a  covenant  against  all  claiming  under  him  :  " 
(Deering  v.  Farringfmi  (3  Keb.  304),  which  was  an  assignment  of  a  chose  in  action). 

It  may  be,  that  as  in  the  earlier  times  the  chief  transactions  of  purchase  and  sale 
were  in  markets  and  fairs,  where  the  bona  fide  purchaser  without  notice  obtained  a 
good  title  as  against  all  except  the  Crown  (and  afterwards  a  prosecutor,  to  whom 
restitution  is  ordered  by  the  21  Hen.  8,  c.  11),  the  common  law  did  not  annex  a 
warranty  to  any  contract  of  sale.  Be  that  as  it  may,  the  older  authorities  are  strong 
to  shew' that  there  is  no  such  warranty  implied  by  law  from  the  mere  sale.  In  recent 
times  a  different  notion  appears  to  have  been  gaining  ground,  (see  note  of  the  learned 
editor  to  3  Rep.  22  a.) ;  and  Mr.  Justice  Blackstone  says,  "  In  contracts  for  s;ile  it 
is  constantly  understood  that  the  seller  undertakes  that  the  commodity  he  sells  is  his 
own  ;"  and"  Mr.  Wooddeson,  in  his  Lectures,  vol.  2,  p.  41.5,  goes  so  far  as  to  assert 
that  the  rule  of  caveat  emptor  is  exploded  altogether,  which  no  authority  warrants. 

At  all  times,  however,  the  vendor  was  liable  if  there  was  a  warranty  in  fact;  and 
at  an  early  period,  the  affirming  those  goods  to  be  his  own  by  a  vendor  in  possession, 
appears  to  have  been  deemed  equivalent  to  a  warranty.  Lord  Holt,  in  Medina  \. 
Stoughlon  (1  Salk.  210;  Ld.  Raym.  593),  says,  that  "where  one  in  possession  of  a 
personal  chattel  sells  it,  the  bare  affirming  it  to  be  his  own  amounts  to  a  warranty  ; 
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and  Mr.  Justice  Buller,  in  Pasley  v.  Freeman  (3  T.  R  57),  disclaims  any  distinction 
between  the  effect  of  an  affirmation,  when  the  vendor  is  in  possession  or  not,  treating 
it  as  equivalent  to  a  warranty  in  both  cases. 

[512]  Some  of  the  text  writers  drop  the  expression  of  "  warranty  "  or  "  affirma- 
tion," and  lay  down  in  general  terms,  that  if  a  man  sells  goods  as  his  own,  and  the 
title  is  deficient,  he  is  liable  to  make  good  the  loss,  2  Black.  Cora.  451  ;  the  com- 
mentator cites,  for  that  position,  Cro.  Jac.  474,  and  1  Koll.  Abr.  70,  in  both  which 
cases  there  was  an  allegation  that  the  vendor  affirmed  that  he  had  a  title,  and 
therefore  it  would  seem,  that  the  learned  author  treated  the  expression,  ''  selling  as 
his  own,"  as  equivalent  to  an  affirmation  or  warranty.  So  Ohancelloi-  Kent,  in 
2  Com.  478,  says,  "  that  in  every  sale  of  a  chattel,  if  the  possession  be  in  another, 
and  there  be  no  covenant  or  warranty  of  title,  the  rule  of  caveat  emptor  applies,  and  the 
party  buys  at  his  peril ;  but  if  the  seller  has  possession  of  the  article,  and  he  sells  it  at  his 
own,  and  for  a  fair  price,  he  is  understood  to  warrant  the  title.  '  From  the  authorities 
in  our  law,  to  which  may  be  added  the  opinion  of  the  late  Lord  Chief  Justice  Tindal, 
in  Onnrod  v.  Huih  (14  M.  &  W.  G64),  it  would  seem  that  there  is  no  implied  warranty 
of  title  on  the  sale  of  goods,  and  that  if  there  be  no  fraud,  a  vendor  is  not  liable  for 
a  bad  title,  unless  there  is  an  express  warranty,  or  an  equivalent  to  it,  by  declarations 
or  conduct;  and  the  question  in  each  case,  where  there  is  no  warranty  in  express 
terms,  will  be,  whether  there  are  such  circumstances  as  to  be  equivalent  to  such  a 
warranty.  Usage  of  trade,  if  proved  as  a  matter  of  fact,  would,  of  course,  be  sufficient 
to  raise  an  inference  of  such  an  engagement ;  and  without  proof  of  such  usage,  the 
very  nature  of  the  trade  may  be  enough  to  lead  to  the  conclusion,  that  the  person 
carrying  it  on  must  be  understood  to  engage  that  the  purchaser  shall  enjoy  that  which 
he  buys,  as  against  all  persons.  It  is,  (perhaps,  with  reference  to  such  sales,  or  to 
executory  contracts,  that  Blackstone  makes  the  statement  above  referred  to. 

[513]  Similar  questions  occur  in  cases  as  to  the  quality  of  goods,  in  which  it  is 
clear  there  is,  by  law,  no  implied  warranty  ;  yet,  if  goods  are  ordered  of  a  tradesman, 
in  the  way  of  his  trade,  for  a  paiticular  purpose,  he  may  be  considered  as  engaging 
that  the  goods  supplied  are  reasonably  fit  for  that  purpose.  We  do  not  suppose  that 
there  would  be  any  doubt,  if  the  articles  are  bought  in  a  shop  professedly  carried  on 
for  the  sale  of  goods,  that  the  shopkeeper  must  be  considered  as  warranting  that  those 
who  purchase  will  have  a  good  title  to  keep  the  goods  purchased.  In  such  a  case  the 
vendor  sells  "as  his  own,"  and  that  is  what  is  equivalent  to  a  warranty  of  title.  But 
in  the  case  now  under  consideration,  the  defendant  can  be  made  responsible  only  as 
on  a  sale  of  a  forfeited  pledge  eo  nomine.  Though  the  harp  may  not  have  been  dis- 
tinctly stated  in  the  auctioneer's  catalogue  to  be  a  forfeited  pledge,  yet  the  auctioneer 
had  no  authority  from  the  defendant  to  sell  it  except  as  such.  The  defendant,  there- 
fore, cannot  be  taken  to  have  sold  it  with  a  more  extensive  liability  than  such  a  sale 
would  have  imposed  upon  him  ;  and  the  question  is,  whether,  on  such  a  sale,  accom- 
panied with  possession,  there  is  any  assertion  of  an  absolute  title  to  sell,  or  only  an 
assertion  that  the  article  has  been  pledged  with  him,  and  the  time  allowed  for 
redemption  has  passed.  On  this  question  we  are  without  any  light  fiom  decided 
cases. 

In  oui'  judgment,  it  appears  unreasonable  to  consider  the  pawnbroker,  from  the 
nature  of  his  occupation,  as  undertaking  anything  moi'e  than  that  the  subject  of  .sale 
is  a  pledge  and  irredeemable,  and  that  he  is  not  cognisant  of  any  defect  of  title  to  it. 
By  the  statute  law  (see  1  Jac.  1,  c.  21),  he  gains  no  better  title  by  a  pledge  than  the 
pawner  had ;  and  as  the  rule  of  the  common  law  is,  that  there  is  no  implied  warranty 
from  the  mere  contract  of  sale  itself,  we  think,  that  where  it  is  to  be  implied  from  the 
nature  of  the  trade  carried  on,  the  mode  of  cari-ying  on  the  trade  should  be  such  as 
clearly  to  raise  that  inference.  In  this  [514]  case  we  think  it  does  not.  The  vendor 
must  be  considered  as  selling  merely  the  right  to  the  pledge  which  he  himself  had  ; 
and  therefore  we  think  the  rule  must  be  absolute. 

Since  the  argument,  we  find  that  there  was  a  count  for  money  had  and  received, 
as  well  as  the  count  on  tlie  warranty,  in  the  declaration.  But  the  attention  of  the 
Judge  at  the  trial  was  not  drawn  to  this  count,  nor  was  it  noticed  on  the  argument 
in  court. 

It  may  be,  that  though  there  is  no  implied  warranty  of  title,  so  that  the  vendor 
would  not  be  liable  for  a  breach  of  it  to  unliquidated  damages,  yet  the  purchaser  may 
recover  back  the  purchase-money,  as  on  a  consideration  that  failed,  if  it  could  be  shewn 
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that  it  was  the  utiderstanding  of  both  parties  that  the  bargain  should  be  put  an  end 
to  if  the  purchaser  should  not  have  a  good  title.  But  if  there  is  no  implied  warranty 
of  title,  some  circumstances  must  be  shewn  to  enable  the  plaintiff  to  recover  for  money 
had  and  received.  This  case  was  not  made  at  the  trial,  and  the  only  question  is, 
whether  there  is  an  implied  warranty. 
Rule  absolute. 


Chilcote  v.  Kemp.  Feb.  17,  1849.— Under  the  7  &  8  Vict.  c.  70,  s.  8,  the  estate 
and  eflects  of  a  debtor  availing  himself  of  that  Act,  do  not  vest  in  a  trustee, 
unless  there  is  a  resolution  of  the  creditors  to  that  effect;  therefore,  in  an  action 
by  such  debtor,  the  plea  must  shew  that  the  creditors  resolved  that  a  trustee 
should  be  appointed,  and  that  the  particular  debt  should  vest  in  him. 

Debt  for  work  and  labour,  &e.  Plea,  that  after  the  accruing  of  the  causes  of 
action,  &c.,  and  after  the  passing  and  coming  into  operation  of  a  certain  statute,  made 
and  passed  in  the  session  of  Parliament  holden  in  the  7th  and  8th  yeai's  of  the  reign  of 
our  Lady  the  now  Queen,  intituled,  "An  Act  for  facilitating  arrangements,  between 
debtors  and  creditors,"  to  wit,  on  &c.,  the  plaintitl',  not  then  being  a  trader  within  the 
meaning  of  the  statutes,  [515]  at  the  time  of  the  passing  of  the  before-mentioned 
statute,  and  then  in  force  I'elating  to  bankrupts,  did,  with  the  concurrence  of  one-third 
in  number  and  value  of  his  creditors,  as  testified  by  their  signature  to  the  petition 
hereinafter  mentioned,  duly  and  according  to  the  provisions  of  the  first-mentioned 
statute,  present  a  petition  to  the  Court  of  Bankruptcy,  in  which  petition  was  dulv, 
and  according  to  the  form  of  the  same  statute,  set  forth  a  full  account  of  the  plaintiff's 
debts,  and  the  consideration  thereof,  and  the  names,  occupations,  and  residences  of 
his  creditors,  and  also  a  full  account  of  his  estate  and  effects  in  possession,  reversion, 
and  expectancy,  and  of  all  debts  and  rights  due  to  and  claimed  by  him,  and  of  all 
property  of  what  kind  soever  held  in  trust  for  him,  and  also  that  the  plaintiff,  was 
unable  to  meet  his  engagements  with  his  creditors,  and  the  true  cause  of  such  inability  ; 
and  also  such  proposal  as  the  plaintiff  was  able  to  make  for  the  future  payment  of  such 
debts  and  engagements  ;  and  also  that  one  third  in  number  and  value  of  his  creditors 
had  assented  to  such  proposal ;  and  in  such  petition  the  plaintiff  also  prayed  that  the 
said  proposal,  or  such  modification  thereof  as  by  the  majority  of  his  creditors  should 
be  determined,  should  be  carried  into  effect  under  the  superintendence  and  control  of 
the  said  Court,  and  that  the  plaintiff'  should,  in  the  mean  time,  be  protected  from 
arrest,  by  order  of  the  said  Court.  That,  after  the  presentation  of  the  said  petition, 
&c.,  J.  S.  Fonblanque,  Esq.,  one  of  the  Commissioners  of  the  said  Court  of  Bankruptcy, 
and  then  being  the  Commissioner  duly  appointed  and  authorised  by  order  of  the  said 
Court  in  that  behalf,  to  act  in  the  matter  of  the  said  petition,  and  to  whom  the  same 
had  been  duly,  that  is  to  say,  by  an  order  of  the  said  Court  referred,  having  privately 
and  duly,  and  according  to  the  "said  first-mentioned  statute,  examined  into  the  matter 
of  the  said  petition,  and  being  then  satisfied  of  the  truth  of  the  several  matters  in  the 
said  petition  alleged,  and  that  the  said  debts  of  the  plaintiff',  so  being  such  petitioning 
debtor  as  aforesaid,  [516]  had  not  been  contracted  by  reason  of  any  manner  of  fraud 
or  breach  of  trust,  or  without  reasonable  probability,  at  the  time  of  contract,  of  being 
able  to  pay  for  the  same,  or  by  reason  of  any  judgment  in  any  prosecution  for  breach 
of  the  revenue  laws,  or  in  any  action  for  breach  of  promise  of  marriage,  seduction, 
crim.  con.,  libel,  slander,  assault,  battery,  malicious  arrest,  malicious  suing  out  a  fiat 
in  bankruptcv,  or  malicious  trespass,  and  being  also  satisfied  that  the  plaintiff',  being 
such  petitioning  debtor  as  aforesaid,  had,  in  such  petition,  made  a  full  disclosure  of 
his  debts  and  credits,  estate  and  effects,  and  was  desirous  of  making  a  bona  tide 
arrangement  with  all  his  creditors,  and  that  the  plaintiff"s  proposal  to  that  cHect  and 
in  that  behalf,  in  the  said  petition  contained,  was  reasonable  and  proper  to  be  executed 
under  the  direction  of  the  said  Court,  did  then,  to  wit,  on  &c.,  direct  that  a  meeting 
of  all  the  creditors  of  the  plaintiff,  being  such  petitioning  debtor  as  aforesaid,  should 
be  convened  at  the  place  and  time  appointed  by  the  said  Commissioner,  to  wit,  &c., 
and  did  then  appoint  W.  Pennell,  then  being  an  official  assignee  of  the  Court  of 
Bankruptcy,  and  duly  appointed  and  acting  in  that  behalf,  to  preside  over  tlie 
meeting  of  creditors  so  to  be  convened,  to  report  the  resolutions  thereof  to  the  said 
Commissioner.     That  afterwards,  and  long  before  the  commencement  of  this  suit,  and 
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not  less  than  seven  or  more  than  twenty-eight  days,  to  wit,  before  the  same  meeting 
was  to  be  and  was  held,  notice  thereof  was  given  in  wi-iting  to  every  such  creditor 
of  the  plaintiff.     That  the  said  meeting  was  duly  holden  at  the  time  and  place  so 
appointed  by  the  said  Commissioner,  and  that  the  proportion  of  the  creditors  of  the 
plaintiff'  required  by  the  first  above-mentioned   statute  in   that  behalf,  to  wit,   the 
major   part  in    the  number  and  value  having  at  such  meeting  (and  the  defendant 
avers    that    they    did    assent)    assented    to    the    proposal    of    the    plaintiff"  in    such 
petition  contained,  the  said   W.  Pennell,  being  such   president  of   such  meeting  as 
aforesaid,  did    then  and    before    the  commencement    of    this    suit,  to    wit,   on    &c., 
ap-[517]-point  that  another  meeting  of  creditors  of  the  plaintiff',  being  such  petitioning 
debtor  as  aforesaid,  should  be  holden  not  earlier  than  seven  nor  later  than  twenty- 
eight  days  from  such  first  meeting,  to  wit,  seven  days  from  such  first  meeting,  to  wit, 
on  &c.     That  notice  in  writing  of  such  second  meeting,  and  of  the  purpose  thereof, 
was  personally  served,  three  clear  days  at  the  least,  to  wit,  five  days  before  the  day 
so  appointed  for  such  second  meeting  as  aforesaid,  upon  every  creditor  who  was  not, 
either  by  himself  or  his  appointed  agent,  present  at  the  said  first  meeting  so  holden 
as  aforesaid.     That  the  said  second  meeting  was  duly  holden  afterwards,  and  before 
the  commencement  of  this  suit,  that  is  to  say,  at  the  time  and  on  the  day  appointed 
in  that  behalf,  and  that  one  full  third,  in  number  and  value,  of  all  the  creditors  of  the 
plaintiff,  as  such  petitioning  debtor  as  aforesaid,  either  in  person  or  by  an  agent  duly 
authorised  in  that  behalf,  were  present  thereat,  and  that  the  proportion  of  the  creditors 
present  thereat,  required  by  the  firstly  above-mentioned  statute,  to  wit,  three-fifths  in 
number  and  value  of  the  said  creditors,  resolved  and  agreed  to  accept  the  arrangement 
for  the  future  payment  of  the  plaintift''s  debts,  which  had  been  assented  to  at  the 
said  first  meeting  of    the    plaintiff's    creditors,  and    did    then,  to  wit,  at  the  same 
second  meeting,  and  on  &c.,  reduce  the  terms    thereof    into  writing,  and  sign  the 
same,  and  did  then  appoint    the  said  W.  Pennell,  being  such  official  assignee  and 
president  as  aforesaid,  to  be  trustee  of  the  estate  and  etl'ects  of  the  plaintiff'.    That 
afterwards,  and    before    the  commencement  of    this    suit,  and    within    fifteen    days 
next  after  the  passing  of    such  resolution  and  agreement,  to  wit,  on  &c.,   the  said 
resolution  and  agreement  was  submitted  to  the  Commissioner  of  the  Court  of  Bank- 
ruptcy, acting  in  the  matter  of  the  said  petition  of    the  plaintiff',  to  wit,  the  said 
J.  S.  M.  Fonblanque,  Esq.,  and  the  said  Commissioner    being  of   opinion  that  the 
said  resolution,  arrangement,  and  agreement  was  reasonable  and  proper  to  be  executed 
under  the  direction  of  the  Court  of  Bankiuptcy,  did  afterwards,  and  before  the  com- 
mence[518]-ment  of  this  suit,  to  wit,  on  &c.,  cause  the  said  lesolution,  arrangement, 
agreement,  and  appointment  to  be  filed  and  entered  of  record  in  the  said  Court,  as  by 
the  said  record,  reference  being  thereunto  had,  will  fully  appear.     Whereupon  and  by 
reason   of  the  premises,  and   by  virtue  of  such   resolution,  arrangement,  agreement, 
and  appointment,  and  filing,  and  by  force  of  the  firstly  above-mentioned  statute,  all 
the  estate  and  eff'ects  of  the  plaintiff',  being  such  petitioning  debtor  as  aforesaid,  and 
the  debts,  sums  of  money,  and  causes  of  action  in  the  declaration  mentioned,  and  each 
and  every  of  them,  then  and  before  the  commencement  of  this  suit,  to  wit,  on  &c., 
became  and  were  and  from  thence  hitherto  have  been  and  still  are  vested  in  the  said 
W.  Pennell,  as  such  trustee  as  aforesaid.     Verification. 

Special  demiu'rer,  assigning  for  causes  (amongst  others),  that  the  plea  did  not  shew 
what  was  the  nature  of  the  resolution  oi'  of  the  agreement,  nor  that  the  said  W.  Pennell 
was  duly,  or  in  pursuance  of  the  statute,  or  of  the  proposal  in  the  plea  supposed  to 
have  been  made,  and  resolved  and  agreed  to  be  accepted,  or  in  pursuance  of  the 
supposed  resolution,  or  in  what  manner,  appointed  trustee  of  the  estate  and  effects  of 
the  plaintiff.     Joinder  in  demurrer. 

Wise,  in  support  of  the  demurrer.  The  defendant  attempts  to  biing  the  case 
within  the  8th  section  of  the  7  &  8  Vict.  c.  70,  but  the  plea  is  bad  both  in  substance 
and  in  form.  By  the  1st  section  of  that  act,  certain  debtors  are  enabled  to  present  a 
petition  to  the  Court  of  Bankiuptcy,  setting  forth  (amongst  other  matters)  such  pro- 
posals as  they  are  able  to  make  for  the  future  payment  or  compromise  of  their  debts 
or  engagements.  The  4th,  5th,  and  6th  sections  relate  to  the  resolution  or  agreement 
by  the  creditors  to  accept  such  proposal ;  and  the  8th  section  enacts,  "  That  from  and 
after  the  date  of  the  filing  of  such  resolution  and  agreement,  all  the  estate  and  eff'ects 
of  such  petitioning  debtor  shall  vest  in  the  trustee  (if  any  such  shall  be  appointed)  by 
virtue  of  such  resolutions,  and  without  [519]  any  deed,  as  fully  as  if  such  trustee  were 
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an  a.s3iguee  under  the  statutes  relating  to  bankrupts,  and  ever}'  such  trustee  may  sue 
and  be  sued  as  if  he  were  such  assignee  in  bankruptcy."  The  estate  of  the  debtor 
does  not  vest  in  the  trustee  unless  the  resolution  requires  it ;  and  this  plea  is  bad  for 
not  shewing  what  the  resolution  was.  It  is  not  absolutely  necessary  that  a  trustee 
should  be  appointed,  but  the  creditors  may  adopt  any  arrangement  whioh  the  debtor 
may  suggest,  and  if  approved  of  by  the  Commissioner  it  will  be  valid.  The  object 
of  the  statute  was  that  the  whole  proceeding  should  be  governed  by  the  resolution. 
The  10th  section  illustrates  the  8th.  Anothe'i-  objection  is,  that  it  is  not  averred  that 
the  trustee  was  appointed  by  the  resolution  or  agreement.  [Parke,  B.  According  to 
this  plea,  the  Commissioner  would  have  no  control  over  the  appointment  of  the  trustee  ; 
for  it  is  not  stated  that  he  is  named  in  the  resolution,  and  unless  the  Commissioner 
has  control  over  the  trustee,  the  debtor's  estate  will  not  vest  in  him.]  A  further 
objection  is,  that  it  is  not  shewn  that  the  matters  necessary  to  give  the  statute  opera- 
tion have  been  duly  complied  with.  The  plea  should  have  expiessly  alleged  that  the 
several  matters  were  true,  or,  at  least,  that  the  defendant  was  satisfied  of  their  truth  : 
Biancker  v.  MoJijntux  (4  M.  &  G.  226),  Christie  v.  Univin  (11  A.  &  E.  373). 

Unthank,  contra.  The  plea  is  good.  It  shews  that  a  trustee  has  been  appointed, 
consequently  the  right  of  action  is  vested  in  him.  The  petition  of  the  debtor  gives 
the  Commissioner  jurisdiction:  Ex  parte  Partington  (13  M.  &  \V.  679).  This  is  not 
like  the  cases  in  which  it  is  necessary  to  set  out  formal  proceedings,  in  order  that  the 
Court  may  adjudicate  on  their  validity,  for  the  proceedings  of  the  Commissioner 
cannot  be  reviewed  by  this  Court.  Besides,  the  plaintiff'  [520]  alone  is  privy  to  the 
proceedings,  the  defendant  it  a  stranger  to  them,  and  therefore  not  bound  to  set  them 
out  with  great  particularity.  It  is  stated  that  the  resolution  was  submitted  to  the 
Commissioner,  and  that  he  approved  of  it.  [Parke,  B.  The  estate  arrd  efl'ects  would 
remain  in  the  plaintiff',  urrless  the  resolution  vested'  then  iir  some  one  else,  and  there 
is  iro  averment  of  any  resolution  submitted  to  the  Commissioner',  that  arry  part  of  the 
plaintiff''s  estate  arrd  effects  should  vest  in  anybody.  Every  wor-d  of  this  plea  may  be 
true,  and  yet  there  may  be  no  agreement  by  which  the  property  is  taken  out  of  the 
plaintiff.  The  plea  ought  to  have  shewn  a  wr'itten  resolutioir,  signed  by  the  creditor's, 
that  either  all  the  plaintift"s  estate  and  effects,  or  some  portion  of  them  embracing 
this  particular  debt,  should  be  takeir  out  of  the  plaintiff.  Piolfe,  B.  Suppose  the 
creditors  had  r-esolved  that  all  the  estate  and  effects  of  the  plairrtiff  should  vest  in  a 
trustee,  except  this  particular  debt  due  from  the  defendant — this  plea  is  consistent 
with  that  state  of  circumstances.  Piatt,  B.  i'he  proposal  and  r'esolution  constitute 
the  compact ;  but  this  plea  does  irot  state  what  the  compact  was.]  If  the  cr-editors 
I'esolve  to  accept  a  proposal  that  a  certain  pei'soir  shall  be  trustee,  the  estate  vests 
in  him  by  virtue  of  the  combirred  eff'ect  of  the  pr-oposal  and  r'esolutiorr  [Parke,  B. 
The  statute  does  not  mearr  that  irr  all  cases  the  estate  and  efl'ects  of  the  debtor  shall 
vest  in  the  trustee,  but  only  wherr  the  creditors  say  in  their  resokrtiorr  that  it  shall 
do  .so.  This  plea  is  defective  for  want  of  that  averment.  Kolfe,  B.  This  is  irot  like 
the  Bankrupt  and  Insolvent  Acts ;  but  the  whole  depends  upon  the  agreement  with 
the  cr'cditors.] 

Per  Curiam. (a)     There  must  be  judgmerrt  for  the  plairrtiff'. 

[521]  RiCKETT.S  AND  OTHERS  V.  NoBLK.  Feb  27,  1849. — Where  a  doferrdairt  has 
been  arrested  under  a  capias  issued  under  the  1  &  2  "Vict.  c.  110,  and  has  paid 
money  into  coirrt  in  lieu  of  putting  in  special  bail,  and  it  appcar-s  that  such  arr-est 
was  irrade  without  reasonable  or  probable  cause,  the  defendant  is  rrot  entitled  to  tax 
his  costs  under  the  43  Geo.  3,  c.  46,  s.  3,  the  latter  statute  having  beerr  i-ender-ed 
practically  inoper-ative  irr  such  case  by  the  1  &  2  Vict.  c.  110. 

[S.  C.  18  L.  J.  Ex.  201.     See  further-,  4  Ex.  260.     Explained,  Scott  v.  Bennett, 

1871,  L.  K.  5H.  L.  250.] 

Lush  had  obtained  a  rule  calling  on  the  plairrtiffs  to  shew  cause  why  the  defen- 
dant's costs  irr  this  cause  should  not  be  taxed,  pursuant  to  the  statute  43  Geo.  3, 
c.  46,  s.  3  ;  and  why,  if  necessary,  a  suggestion  should  not  be  entered  orr  the  r-oll,  for 
the  purpose  of  entitling  the  defendant  to  his  costs  of  suit  as  aforesaid,  &c.     It  appeared 

(rt)  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B. 


952  RICKETTS   V.  NOBLE  3  EX.  522. 

by  the  affidavits,  that  the  defendant  had,  on  the  7th  of  July,  1848,  been  arrested  for 
the  sum  of  711.,  and  that,  by  virtue  of  a  capias  under  the  statute  1  &  2  Vict.  c.  110, 
issued  under  a  Judge's  order,  he  had  the  .same  day  paid  the  sum  of  711.  and  101., 
under  the  statutes  43  Geo.  3,  c.  46,  s.  2,  and  1  &  2  Vict.  c.  110,  s.  4,  and  that  there- 
upon he  had  obtained  his  liberty  ;  that  on  the  10th  of  the  same  month  he  obtained 
leave,  by  a  rule,  to  pay  into  court  the  further  sura  of  101.  for  costs,  in  addition  to  the 
sums  of  711.  and  101.  previously  paid,  in  lieu  of  bail,  to  abide  the  event  of  the  action, 
pursuant  to  the  statute  7  &  8  Geo.  4,  c.  71.  At  the  trial  of  the  action,  before 
Pollock,  C.  B.,  at  the  Summer  Assizes,  1848,  for  the  county  of  Suriey,  the  plaintiflTs 
had  a  verdict,  with  61.  damages  only. 

Against  this  rule  cause  was  shewn  in  Hilary  Terra  last,  (January  13),  by 
Shee,  Serjt.,  and  Willes.  There  are  several  answers  to  this  rule.  In  the  first 
place,  the  defendant  was  not  arrested  and  held  to  special  bail.  In  Bennett  v.  Burton 
(9  Dowl.  492),  before  Coleridge,  J.,  in  the  Bail  Court,  where  the  defendant  was 
arrested,  and  without  putting  in  special  bail,  he  was  discharged  under  the  statute 
1  &  2  Vict.  c.  110,  s.  7  ;  and  it  was  held  that  the  defendant  was  not  entitled  to  his 
costs  [522]  under  43  Geo.  3,  c.  41,  s  3. (a)  The  learned  Judge  there  said,  "The  case 
of  Bates  v.  PilliiKj  (2  Dowl.  P.  C.  367)  is  a  clear  authority  on  the  construction  of  the 
Act  of  Parliament,  that  the  defendant  must  be  both  arrested,  and  held  to  special  bail. 
Here  it  is  not  sworn  that  he  was  held  to  special  bail,  and  therefore  the  present  rule 
must  be  discharged."  It  is  reported  that  Loi'd  Abinger,  C.  B.,  in  Preedy  v.  M'Farlane 
(1  Cr.  M.  &  R.  820),  said,  "I  think  that  where  a  defendant  is  arrested  and  goes  to 
prison,  it  is  'an  arrest  and  holding  to  bail'  within  the  statute,  and  that  it  is  equally 
the  same  as  if  the  party  were  held  to  bail."  It  is  difficult  to  see  how  such  a  fact  can 
be  an  equi  [523]-valent  to  a  holding  to  bail ;  and  that  expression  of  opinion  was  not 
necessar}'  for  the  deci.sion  of  the  case.  In  the  next  place,  it  cannot  be  .said  that 
the  plaintift"  has  "recovered"  in  the  action,  as  the  judgment  has  not  been  signed. 
Littledale,  J.,  in  Keene  v.  Deehh  (3  B.  &  C.  493),  said,  "I  think  that  the  word 
recovered,  as  used  in  this  statute,  bears  the  technical  legal  sense,  recovered  by  the 
consideration  and  judgment  of  the  Court."  [Parke,  B.  I  do  not  think  that  much 
weight  can  be  attributed  to  that  objection.  The  plaintifi  may  be  said  to  have 
recovered  within  the  meaning  of  this  act  of  43  Geo.  3,  c.  46,  s.  3,  if  he  obtains  a 
verdict.]  The  objection  upon  which  the  plaintiff  mainly  relies,  is,  that  the  statute  in 
question  of  Geo.  3,  does  not  apply  to  a  writ  issued  under  the  stat.  1  &  2  Vict.  c.  110. 
This  point  is  not  now  suggested  for  the  first  time.  In  Jervis's  Rules,  4th  edit.  p.  278, 
in  a  note  upon  the  prior  statute,  it  is  said,  "  So  few  cases  can  now  occur  upon  this 
statute,  that  it  is  unnecessary  to  collect  the  decisions  upon  it.     It  may,  however,  be 

(a)  Sect.  3  enacts,  "that  in  all  actions  to  be  brought  in  England  or  Ireland,  from 
and  after  the  said  1st  day  of  June,  in  the  said  year  of  our  Lord  1803,  wherein  the 
defendant  or  defendants  shall  be  arrested  and  held  to  special  bail,  and  wheiein  the 
plaintiff  or  plaintiH's  shall  not  recover  the  amount  of  the  sura  for  which  the  defendant 
or  defendants  in  such  action  shall  have  been  so  arrested  and  held  to  special  bail,  such 
defendant  or  defendants  shall  be  entitled  to  costs  of  suit,  to  be  taxed  according  to  the 
custom  of  the  Court  in  which  such  action  shall  have  been  brought ;  provided  that  it 
shall  be  made  to  appear  to  the  satisfaction  of  the  Court  in  which  such  action  is  brought, 
upon  motion  to  be  made  in  Court  for  that  purpose,  and  upon  hearing  the  parties 
by  affidavit  that  the  plaintiff  or  plaintiffs  in  such  action  had  not  any  reasonable  or 
probable  cause  for  causing  the  defendant  or  defendants  to  be  arrested  and  held  to 
special  bail  in  such  amount  as  aforesaid,  and  provided  that  such  Court  shall  thereupon 
by  a  rule  or  order  of  the  same  Court  direct  that  such  costs  shall  be  allowed  to  the 
defendant  or  defendants;  and  the  plaintiff  or  plaintiffs  shall  upon  such  rule  or  oi'der 
being  made  as  aforesaid,  be  disabled  from  taking  out  any  execution  for  the  sura 
recovered  in  any  such  action,  unless  the  same  shall  exceed,  and  then  in  such  sum  only 
as  the  same  shall  exceed  the  amount  of  the  taxed  costs  of  the  defendant  or  defendants 
in  such  action ;  and  in  case  the  sum  recovered  in  any  such  action  shall  be  less  than 
the  amount  of  the  costs  of  the  defendant  or  defendants  to  be  taxed  as  aforesaid,  that 
then  the  defendant  or  defendants  shall  be  entitled,  after  deducting  the  sum  of  money 
recovered  by  the  plaintiflP  or  plaintiffs  in  such  action  from  the  amount  of  his  or  their 
costs  so  to  be  taxed  as  aforesaid,  to  take  out  execution  for  such  costs  in  like  manner 
as  a  defendant  or  defendants  may  now  by  law  have  execution  for  costs  in  other  cases. 
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well  deserving  of  consideration,  whether  this  statute  is  now  in  force  ;  the  plaintiff 
does  not  recover  upon  the  writ  upon  which  the  defendant  is  arrested ;  the  commence- 
ment of  the  suit  is  a  writ  of  summons;  the  defendant  is  arrested  for  the  plaintiffs 
security,  and  the  capias  is  a  collateral  proceeding,"  The  stat.  1  &  2  Vict.  c.  110,  gives 
a  different  writ  to  that  under  the  old  law.  The  defendant  was,  therefore,  not  "so 
arrested"  as  to  bring  his  case  within  the  statute  of  Geo.  3.  The  great  alteration  in 
the  law,  since  the  stat.  of  1  &  2  Viet.  c.  110,  was  commented  upon  in  the  judgment 
of  this  Court,  in  the  case  of  Daniels  v.  Fielding  (16  M.  &  W.  200) ;  that  decision  shews, 
that,  since  the  latter  statute,  the  foundation  of  an  action  for  a  malicious  ari'est  under 
that  statute,  is,  that  the  plaintiff  has  obtained  the  Judge's  order  for  the  capias  by 
falsehood  or  fraud.  If,  then,  the  stat.  43  Geo  3,  c.  46,  s.  3,  were  to  be  held  to  apply 
to  cases  [524]  like  the  present,  plaintiffs  might  be  punished  even  to  a  greater  degree 
than  they  could  he  by  an  action  for  a  malicious  arrest  Many  other  reasons  might  be 
suggested  to  shew  why  the  prior  statute  is  not  applicable  since  the  passing  of  the 
1  &  2  Vict.  c.  1 10.     [They  then  proceeded  upon  the  merits.] 

Chambers  and  Lush,  in  support  of  the  rule,  were  stopped  as  to  the  first  objection. 
It  has  been  contended  that  the  stat.  43  Geo.  3,  c.  46,  s.  3,  has  been  in  effect  repealed. 
The  recital  of  the  act  is  not  unimportant.  The  words  are  :  "  For  the  more  effectual 
prevention  of  frivolous  and  vexatious  arrests,  and  for  the  relief  of  persons  imprisoned 
on  mesne  process."  The  act  was  passed  for  the  benefit  of  defendants  improperly 
arrested.  Arrest  on  mesne  process  has  not  been  abolished,  although  a  new  writ  has 
been  substituted.  Good  reasons  ought  to  be  shewn  to  the  Court  to  induce  them  to 
come  to  a  decision  that  a  beneficial  act  has  been  repealed.  The  defendant  has  been 
arrested  in  the  action.  The  writ  of  capias  is  in  this  action,  although  the  proceedings 
are,  to  a  certain  extent,  collateral.  Where  a  sum  is  sworn  to  be  due,  much  greater  in 
amount  than  what  really  is  due,  and  than  that  which  the  jury  find  to  be  due,  the  old 
statute  is  applicable.  The  stat.  of  1  ife  2  Vict.  c.  110,  was  passed  with  a  view  to  the 
further  protection  of  defendants.  In  Hall  v.  Forget  (1  Dowl.  696),  Bayley,  J.,  said, 
"The  act  of  Parliament  (34  Geo.  3,  c.  46)  is  a  very  salutary  one,  and  I  am  not  dis- 
posed to  relax  it.  In  the  early  decisions  upon  this  act,  it  was  held  that  malice  was 
necessary ;  but  that  is  now  exploded."  The  provisions  of  the  3rd  clause  of  the  prior 
act  are  inserted  in  the  recent  statute,  5  &  6  Vict.  c.  122,  s.  4  (see  Smith  v.  Timperley, 
16  M.  &  W.  273).     The  prior  act  is  therefore  remedial,  and  still  in  force. 

Cur.  adv.  vult. 

[525]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case  the  defendant  had  been  arrested  by  virtue  of  a  capias, 
under  the  provisions  of  the  1  &  2  Vict.  c.  110,  issued  by  order  of  my  Brother  Alderson, 
for  711.  Instead  of  putting  in  bail  to  the  action,  he  paid  that  sura,  with  201.  as  a 
security  for  the  costs  of  the  action,  under  the  7  .fe  8  Geo.  4,  c.  71.  On  the  trial,  the 
plaintiir  recovered  only  61.  damages;  and  a  rule  nisi  was  afterwards  obtained  to  tax 
the  defendant's  costs  under  the  43  Geo.  3,  c.  46,  on  the  ground  that  he  had  been 
arrested  and  held  to  bail  for  711.,  without  reasonable  or  probable  cause. 

We  think  that  there  was  in  this  case  no  reasonable  or  probable  cause  for  arresting 
the  defendant  for  so  large  a  sum.  But,  on  the  part  of  the  plaintiff,  it  was  nevertheless 
insisted,  that  the  rule  could  not  be  made  absolute,  for  two  reasons :  first,  that  the 
statute  43  Geo.  3,  c.  46,  s.  3,  applies  only  to  cases  where  the  defendant  has  been  both 
arrested  and  obliged  to  put  in  special  bail,  and  the  defendant,  never  having  put  in 
special  bail,  but  having  paid  money  into  court,  was  not  entitled  to  the  benefit  given 
by  that  clause.  We  think  he  was,  because  the  effect  of  the  7  &  S  Geo.  4,  c.  71,  is  to 
substitute  money  for  bail  above,  and  by  the  enactment  of  the  latter  statute,  the  action, 
after  payment  into  court,  is  to  proceed  as  if  the  defendant  had  put  in  and  perfected 
special  bail. 

A  second  and  more  serious  objection  was,  that  the  43  Geo.  3,  c.  46,  s.  3,  does  not 
apply  to  arrests  under  the  capias  given  by  the  statute  1  &  2  Vict.  c.  110,  this  capias 
not  being  the  commencement  of  a  suit,  and  a  writ  to  compel  an  appearance,  but  a 
collateral  proceeding,  for  the  purpose  of  obtaining  security  for  the  debt.  \ve  are 
strongly  inclined  to  think  that  the  statute  43  Geo.  3,  c.  46,  does  not  apply  to  this  case. 
The  object  of  the  statute  was,  as  appears  by  the  recital,  "for  the  prevention  of  frivolous 
and  vexatious  arrests,"  there  being  two  modes  of  commencing  suits  at  [526]  that  time  : 


one 

restrain 


by  non-bailable,  the  other  by  bailable  process.     The  object  of  the  statute  was  to 
rain  the  latter  mode,  by  depriving  a  plaintiff,  if  he  improperly  resorted  to  it,  of  all 
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his  costs  of  suit.  The  arresting  and  holding  to  special  bail  meant  by  that  statute,  was 
on  process  the  commencement  of  the  suit.  The  aiTest  under  1  &  2  Vict,  may  be  made 
at  any  time  before  final  judgment.  There  is  no  choice  of  the  mode  of  commencing  the 
suit;  and  in  an  actiou  properly  commenced,  in  the  course  of  which  the  defendant  gives 
reason  to  believe  that  he  is  going  abroad,  the  loss  of  all  fair  costs  seems  an  inappropriate 
remedy  for  the  wrong  committed  by  the  plaintifl".  It  appears  to  us,  that,  since  the 
passing  of  the  1  &  2  Vict.  c.  110,  there  is  no  longer  any  arrest  and  holding  to  bail  to 
which  the  former  statute  applies,  except  perhaps  in  the  case  provided  for  by  the  85th 
section,  of  insolvents  in  custody  to  be  discharged  at  a  certain  period,  in  which  case 
the  old  process  is  continued.  The  effect  will  be,  that  the  statute  43  Geo.  3,  c.  46,  is 
lieconie  practically  inoperative.  We  should  therefoi'e  discharge  this  rule  ;  but  as  the 
question  has  never  yet  been  decided,  we  shall,  if  the  defendant  intimates  that  he  wishes 
that  course  to  be  taken,  direct  a  suggestion  to  be  entered  on  the  record,  which  will 
enable  the  parties  to  raise  the  question  on  a  writ  of  eri'or. 

Rule  absolute  to  enter  a  suggestion,  otherwise — Buk  discharged.{a) 

[527]  Standi.sh  v.  Ross.  Feb.  15,  1849. — The  defendant,  having  recovered  judg- 
ment against  H.,  on  the  25th  April  lodged  with  the  plaintiff,  who  was  the  sheriff, 
a  writ  of  fi.  fa  The  plaintiff  neglected  to  execute  the  writ  until  the  11th  May, 
when  he  seized  the  goods  of  H.  and  assigned  them  to  the  defendant  by  bill  of 
sale,  which  stated  the  consideration  to  be  2561.  paid  by  the  defendant  to  him. 
He  then  returned  fieri  feci.  Before  the  seizure  the  defendant  had  notice  of  an 
act  of  bankruptcy  committed  by  H.  befoi'e  the  25th  April,  upon  which  a  fiat 
issued  in  August,  and  assignees  were  appointed,  who  sued  and  recovered  from 
the  plaintifl"  the  value  of  the  goods  seized,  whereupon  he  brought  the  present 
action  to  recover  back  the  money  so  paid  : — Held,  first,  that,  though  no  money 
in  fact  passed,  the  plaintiff'  and  defendant  were,  as  between  themselves,  in  the 
same  situation  as  if  the  plaintiff'  had  sold  the  goods  to  the  defendant  and  received 
the  money.  Secondly,  that,  though  the  money  was  not  the  plaintift^'s,  still  he 
was  entitled  to  recover,  since  it  was  money  which  he  ought  to  have  received  as 
soon  as  he  had  been  compelled  by  the  owner  to  pay  for  the  goods  seized.  Thirdly, 
that  ill  this  action  the  plaintiff'  was  not  estopped  by  his  return  from  saying  that 
the  then  title  of  the  debtor  was  defeated  by  matter  subsequent.  Lastly,  that  the 
money  having  been  paid  by  the  plaintiff'  in  ignorance  of  the  facts,  he  was  entitled 
to  recover  it  back,  although  the  defendant  could  not  in  every  respect  be  placed 
in  statu  quo. 

[S.  C.  19  L.  J.  Ex.  185.     Applied,  Gingell  v.  Purkins,  1850,  4  Ex.  720.     Referred  to, 
Baylis  v.  Bishop  of  London,  [1913]  1  Ch.  140.] 

Debt  for  money  had  and  received.     Plea,  never  indebted. 

At  the  trial,  before  Rolfe,  B.,  at  the  Liverpool  Spring  Assizes,  1848,  it  appeared 
that  the  action  was  brought  by  the  plaintiff,  who  was  sheriff  of  Lancashire  in  1846,  to 
recover  money  paid  to  the  defendant  under  the  following  circumstances.  The  defen- 
dant having  recovered  judgment  against  one  Hignett,  in  the  afternoon  of  Saturday, 
the  25th  April,  1846,  placed  in  the  sheriff's  hands  a  writ  of  fieri  facias,  with  a  request 
to  execute  it  on  that  day  at  the  warehouse  of  Hignett  at  Manchester.  The  oflicer  on 
going  there  found  the  warehouse  closed,  as  was  the  custom  in  Manchester  on  a  Saturday 
afternoon,  and  the  writ  remained  unexecuted  until  the  11th  May,  when  the  officer 
entered  and  seized  by  the  defendant's  order.  On  the  same  day  the  sheriff  assigned 
the  goods  seized  to  the  defendant  by  bill  of  sale,  which  stated  the  consideration  to  be 
the  sum  of  2561.,  paid  by  the  defendant  to  the  sheriff.  A  return  of  fieri  facias  was 
then  made.  Prior  to  the  entry  and  seizure,  the  defendant's  attorney  had  notice  of 
an  act  of  banki'uptcy  committed  by  Hignett  before  the  25th  April ;  upon  which  a 
fiat  issued  on  the  28th  August,  and  as.signees  were  appointed.  The  assignees  brought 
trover  against  the  sheriff  for  the  goods  seized,  when  he  paid  their  value,  and  brought 
the  present  action  to  recover  back  the  money  so  paid.     It  was  submitted,  on  behalf 

(a)  On  a  subsequent  day  counsel  were  heard  as  to  the  entry  of  a  suggestion,  when 
the  Court,  after  time  taken  for  consideration,  remodelled  the  rule  by  striking  out  all 
but  the  words  in  italics. 
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of  the  defendant,  that  [528]  the  action  was  not  maintainable ;  and  the  learned  Judge, 
being  of  that  opinion,  nonsuited  the  plaintiff,  reserving  leave  for  him  to  move  to  enter 
a  verdict. 

A  rule  nisi  having  been  obtained  accordingly, 

Atherton  and  Unthank  shewed  cause.(a)  The  action  is  not  maintainable.  Assuming 
that  the  sheriff  could  enforce  any  remedy  against  the  defendant,  the  action  for  money 
had  and  received  is  not  the  proper  form.  Though  the  bill  of  sale  states  that  the  con- 
sideration for  assigning  the  goods  was  the  receipt  by  the  sheriff  from  the  defendant  of 
the  amount  directed  to  be  levied,  yet  no  money  in  fact  passed.  In  Reed  v.  James 
(1  Stark.  N.  P.  132),  which  was  recognised  in  Bittleston  v.  Cooper  (U  M.  &  W.  .399), 
Lord  EUenborough  ruled  that  the  assignees  of  a  bankrupt  might  recover  as  for  money 
had  and  received  against  the  defendant,  who  levied  execution  on  the  goods  of  the 
bankrupt  after  an  act  of  bankruptcy,  and  then  took  the  goods  under  a  bill  of  sale 
from  the  sheriff",  although  no  money  was  actually  paid.  It  was  there  considered,  that 
the  transaction  was  in  effect  the  .same  as  if  the  goods  had  been  sold  to  a  stranger' ;  and 
the  proceeds,  being  the  money  of  the  assignees,  had  come  to  the  hands  of  the  execution 
creditor.  Assimilating  that  case  to  the  present,  and  treating  these  goods  as  if  sold  by 
the  sheriff  to  a  third  party,  and  the  price  paid  to  the  execution  creditor,  the  assignees, 
and  not  the  sheriff,  are  entitled  to  recover  it  back.  It  is  suggested  that  the  sheriff 
acted  under  a  mistake,  but  that  view  is  not  supported  by  the  evidence.  The  sheriff 
■was  aware  of  the  difficulty  in  which  he  was  placed,  and  might  have  refused  to  levy, 
or  have  returned  nulla  bona,  or  have  applied  for  relief  under  the  Interpleader  Act. 
Besides,  if  these  goods  be  dealt  with  as  the  proceeds  of  goods,  in  order  [529]  to  make 
out  that  the  money  was  received  for  the  use  of  the  sheriff,  it  must  first  be  established 
that  the  goods  were  the  goods  of  the  shei'iff.  But  the  sheriff  is  the  mere  minister 
of  sale,  and  has  no  property  whatever  in  the  goods  ;  for  the  property  passes  from  the 
debtor  to  the  vendee  without  vesting  intei'mediately  in  the  sheriff:  Giles  v.  Grover 
(1  C.  &  F.  218).  It  will  perhaps  be  said,  that  the  recovery  in  the  action  of  trover, 
by  the  assignees  against  the  sheriflP,  vested  the  property  in  him :  Cooper  v.  Shepherd 
(3  C.  B.  266)  ;  but  such  recovery  cannot  affect  the  rights  of  third  persons.  Besides, 
the  sheriff  is  estopped  by  his  return  :  Com.  Dig.  "  Retorn  "  (G.) ;  and  the  bill  of  sale 
precludes  him  from  saying  that  he  has  not  received  money  for  the  goods  assigned  to 
the  defendant.  As  between  the  same  parties  the  return  is  conclusive,  even  as  to  the 
value  of  the  goods  :  Clerk  v.  Withers  (6  Mod.  296),  Field  v.  Smith  (2  M.  &  W.  388). 
It  is  true,  that  in  Jackson  v.  Hill  (10  A.  &  E.  477),  which  was  an  action  against  the 
bailiff  of  a  liberty  for  an  escape,  it  was  held  that  the  plaintiff  was  not  estopped  by  the 
sheriff's  return  of  copi  corpus ;  there,  however,  the  sheriff  was  no  party  to  the  action. 
Brydges  v.  JFalford  (6  M.  &  Sel.  42),  which  arose  under  the  old_bankrupt  law,  has  no 
bearing  on  the  present  case.  There  the  debtor  became  bankrupt  before  judgment, 
and  the  plaintiffs  had  notice  of  his  insolvency  at  the  time  they  issued  execution ;  and 
the  question  was,  whether  the  sheriff"  was  precluded  by  his  return  from  proving  those 
facts,  in  answer  to  an  action  for  not  selling  the  goods.  Further,  this  action  cannot 
be  maintained  unless  the  parties  can  be  placed  in  statu  quo.  The  sheriff  has  been 
guilty  of  laches,  for  he  might  have  levied  on  the  2.5th  of  April,  at  which  time  the 
execution  creditor  had  no  notice  of  the  act  of  bankruptcy,  and  consequently  the  execu- 
tion would  have  been  valid  under  [530]  the  2  &  3  Vict.  c.  29.  The  sheriff  might  have 
broken  open  the  outer  door  of  the  warehouse:  Penton  v.  Browne  (Sid.  186),  Lee  v. 
Gansell  (1  Cowp.  1) ;  and  he  can  derive  no  cause  of  action  from  his  own  breach  of 
dutv  :  Pitcher  v.  Bailey  (8  East,  171).  The  delay  in  executing  the  writ  rendered  the 
sheriff  liable  to  an  action  :  Clifton  v.  Hooper  (6  Q.  B.  468),  Pitcher  v.  King  (5  Q.  B. 
758) ;  but  the  return  prevents  the  defendant  from  maintaining  it.  So  long  as  the 
return  remains  of  record,  the  defendant  is  barred  from  issuing  execution,  or  taknig 
any  step  to  recover  his  debt.  The  bill  of  sale  also  estops  him  from  saying  that  he  has 
not  been  paid. 

Martin  and  J.  Addison,  in  support  of  the  rule.  If  a  public  officer  seizes  goods, 
supposing  them  to  be  the  goods  of  A.,  and  it  afterwards  turns  out  that,  by  operation 
of  law,  they  are  the  goods  of  B.,  and  the  officer  is  compelled  to  pay  the  proceeds  to 
B. ;  that  ignorance  as  to  the  property  in  the  goods  being  caused  by  the  law  itself,  he 
has  a  right  to  recover  back  the  money  paid.     Here  the  title  of  the  assignees  accrued 

(a)  The  case  was  argued  in  last  Michaelmas  Term,  Nov.  14  and  16. 
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by  relation  to  the  act  of  bankruptcy.  On  the  11th  Ma}%  when  the  goods  were  seized, 
they  were  prima  facie  the  goods  of  the  debtor,  and  as  such  the  sherift'  was  bound  to 
seize  them ;  but  the  execution  creditor,  having  had  notice  of  an  act  of  bankruptcy, 
proceeded  at  his  peril  :  Rofhwell  v.  Timbrell  (1  Dowl.  N.  S.  778).  This  is,  in  fact, 
money  paid  to  the  defendant  under  a  mistake  respecting  the  execution  debtor's  bank- 
ruptcy :  Wilson  V.  Milner  (2  Camp.  451).  The  right  of  the  defendant  to  retain  the 
money  cannot  depend  upon  whether  the  assignees  elect  to  sue  him  or  the  sheriff. 
Heed  v.  James  (1  Stark.  N.  P.  13-1),  and  Brydges  v.  Waljord  (6  M.  &  Sel.  42),  are  in 
point.  At  the  time  of  the  seizure,  the  defendant  had  a  defeasible  [531]  title,  which 
was  defeated  when  the  sheriff  paid  over  the  money  to  the  assignees  :  Notleij  v.  Buck 
(8  B.  &  C.  160).  Bittkston  v.  Conper  (14  M.  &  W.  399)  shews  that  the  action  will  lie, 
though  no  money  in  fact  passed.  The  sherifif  could  not  have  obtained  relief  under  the 
Interpleader  Act,  foi'  that  statute  does  not  apply  until  a  claimant  appears  :  Bentley  v. 
Hook  (2  C.  &  M.  426).  If  the  sheriflT  had  returned  nulla  bona,  he  would  have  been 
liable  to  an  action  for  a  false  return.  The  return  is  no  estoppel :  Dalton's  Sheriff,  42, 
191,  ed.  1700;  Brydges  v.  iralfurd  (6  M.  &  Sel.  42),  Parkes  v.  Mosse  (Cro.  Eliz.  181); 
Arch.  Prac.  5.56.  Jackson  v.  Hill  (10  A.  &  E.  477)  is  an  express  authority  that  a 
return  is  conclusive  only  in  the  particular  cause  in  which  it  is  made.  With  respect 
to  the  sheriff's  omission  to  seize  on  the  25th  April,  it  is  clear  that  for  it  the  defendant 
could  onlj^  have  recovered  nominal  damages.  It  is  said  that  the  parties  cannot  be 
placed  in  statu  quo  ;  but  the  defendant  has  the  same  right  as  the  other  creditors  under 
the  fiat.  There  has  been  no  suspension  of  the  defendant's  right  of  action  against  the 
sheriff  for  neglect  of  duty  ;  for,  as  soon  as  the  fiat  issued,  and  assignees  were  appointed 
it  must  be  presumed  that  the  defendant  knew  that  the  money  belonged  to  them. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  before  the  Lord  Chief  Baron  and  my  Brothers 
Kolfe  and  Alderson,  on  shewing  cause  against  the  rule  to  enter  the  verdict  for  the 
plaintiB.  The  action  was  brought  by  the  plaintiff,  who  was  sheriff  of  Lancashire  in 
1846,  against  the  defendant  for  money  had  and  received  :  the  plea  was  the  general 
issue.  The  defendant  was  a  judgment  creditor  after  verdict  of  one  [532]  Hignett, 
a  trader,  and  issued  a  fieri  facias  against  his  effects,  which  was  put  into  the  sheriff's 
hands  on  the  25th  of  April,  1846.  The  sheriff'  did  not  immediately  levy,  but  waited 
until  the  11th  May,  when  he  entei'ed  and  seized  by  the  defendant's  order.  Prior  to 
the  entry  and  seizui'e,  on  that  day,  the  defendant's  attorney  had  notice  of  an  act  of 
bankruptcy  which  had  been  committed  by  Hignett  before  the  writ  was  put  into  the 
plaintiff's  hands  on  the  25th  ;  and  a  fiat  was  duly  issued  against  Hignett  in  the  month 
of  August  following,  under  which  assignees  were  chosen  at  a  meeting  which  was  then 
held.  Long  prior  to  this  the  plaintiff"  had  sold  and  delivered  to  the  defendant  the 
goods  for  2561.  by  a  bill  of  sale,  expressing  that  the  defendant  had  paid  that  sum. 
The  plaintiff  then  returned  to  the  fieri  facias  "fieri  feci."  The  assignees,  after  their 
appointment,  sued  the  plaintiff  in  an  action  of  trover  for  the  goods  which  were  seized 
on  the  11th  May,  and  he  was  obliged  to  pay  them  3321.  The  plaintiff  brought  the 
action  afterwards  to  recover  from  the  defendant  2S61.,  for  which  he  had  sold  the  goods 
to  the  defendant.  My  Brother  Rolfe  having  directed  a  nonsuit,  reserved  liberty  to 
move  to  enter  the  verdict  for  that  sum. 

The  case  was  fully  aigued  before  us,  and  we  have  not  been  without  doubt  on  the 
question  submitted  to  us ;  but,  aftei'  full  consideration,  we  think  the  rule  must  be 
made  absolute. 

Several  objections  were  taken  to  the  plaintiflPs  right  to  recover.  One  was,  that  no 
money  was  paid  by  the  sheriff,  the  plaintiff  to  the  defendant.  But  although  no  money 
in  fact  passed,  the  bill  of  sale  in  the  form  in  which  it  was  drawn  shews,  as  between 
the  plaintiff  and  the  defendant,  that  they  were  in  the  same  situation  as  if  the  plaintiff 
had  sold  to  the  defendant  and  received  the  money ;  and  the  other  evidence  in  the 
case  also  shewed  that  it  was  treated  as  paid  over  to  the  defendant.  Another  objection 
was,  that  the  money,  when  paid,  was  not  the  shenft"s  money  :  but  if  it  was  not,  the 
plaintiff  was  still  entitled  to  recover  back  that  [533]  money,  which  had  been  paid  to 
the  defendant  under  ignorance  of  matter  of  fact,  as  soon  as  he  had  been  compelled  to 
pay  for  the  goods  seized,  to  the  real  owner. 

Again,  it  was  objected,  that  the  sheriff  was  estopped  by  the  return  of  fieri  feci. 
The  case  of  Brydges  v.  IValford  decided,  that,  as  between  the  same  parties,  it  was  no 
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absolute  estoppel  in  another  action  ;  and  though  the  return  says  that  the  goods  were 
then  the  goods  of  the  debtor,  that  did  not  estop  the  sheriff  from  saying  that  the  then 
title  of  the  debtor  was  defeated  by  matter  subsequent.  Such  evidence  does  not  in 
truth  contradict  the  return. 

It  was  then  urged  (and  this  objection  was  one  which  seemed  at  first  to  have  the 
most  weight  in  it),  that  the  plaintiff  had  no  right  to  recover  back  the  money,  as  he 
could  not  put  the  defendant  in  statu  quo  :  for,  in  the  first  place,  if  the  sheriff  had  been 
guilty  of  neglect  in  not  executing  the  process  on  the  25th  of  April,  before  the  plaintiff 
in  the  suit  had  notice,  the  plaintiff  would  have  had  his  remedy  for  that  neglect,  and 
that  remedy  was  suspended  by  the  sherift"'s  return  of  fieri  feci  ;  and  in  the  second 
place,  the  plaintiff  was  prevented  by  the  same  return  from  having  a  ca.  sa.,  by  which 
he  might  have  taken  the  body  of  the  bankrupts  in  execution.  AVe  think  these  circum- 
stances make  no  difference  in  the  case.  When  money  is  sought  to  be  recovered,  on 
the  ground  that  the  consideration  stipulated  by  the  contract  has  failed,  it  is  a  defence 
that  the  plaintiff  has  had  the  consideration  in  part,  and  that  the  parties  could  not  be 
replaced  in  statu  quo.  That  is  the  case  of  Hunt  v.  Silk  (5  East,  449).  But  in  this 
case  the  plaintiff's  claim  does  not  rest  on  the  ground  that  the  money  has  been  so  paid  ; 
it  is  for  money  paid,  not  merely  by  mistake,  but  in  necessary  invincible  ignorance  of 
matter  of  fact.  The  plaintiff,  before  the  fiat  issued,  was  bound  to  pay  the  proceeds 
of  the  execution  to  the  execution  plaintiff" ;  he  could  not  possibly  know  whe-[534]-ther 
a  fiat,  which  would  defeat  the  title  of  the  execution  defendant  to  the  goods,  would 
issue  or  not.  When  the  fiat  issued,  the  title  of  the  assignees  related  back,  and  made 
the  sheriff  a  wrong-doer  by  relation,  and  he  was  then  compellable  to  make  good  the 
loss  of  the  goods  to  their  true  owner  ;  and  then  he  contends,  that  he  is  justly  entitled 
to  recover  back  the  price  of  them,  which  he  has  paid  to  the  execution  plaintiff.  This 
he  certainly  is,  as  was  said  by  the  Judges  in  Brydges  v.  Walfovd,  and  by  Lord  Ellen- 
borough  in  IVihon  v.  Jllilner,  unless  it  be  an  answer  that  the  plaintiff  cannot  be  put 
in  the  same  situation.  Does,  then,  this  circumstance  make  a  difference  ?  It  is  to  be 
borne  in  mind  that  the  suspension  of  neither  remedy  was  caused  by  any  neglect  or 
misconduct  of  the  sheriff,  as  he  was  compellable  to  execute  the  writ  when  it  was 
executed,  and  to  make  the  return  which  was  made.  The  remedy  itself,  by  action 
against  the  sheriff  for  not  executing  the  writ,  remains  ;  it  is  in  respect  of  the  delay 
of  the  remedy  only  that  the  defendant  could  not  be  put  in  statu  quo.  We  think 
these  circumstances  form  no  impediment  to  the  right  to  recover,  if  money  were  paid 
over  under  an  ordinary  mistake  of  fact;  it  could  not  be  any  bar  to  the  recovery  of 
it,  that  the  defendant  had  applied  the  money  in  the  meantime  to  some  purchase 
which  he  otherwise  would  not  have  made,  and  so  could  not  be  placed  in  statu  quo. 
Rule  absolute. 


[535]  B.4RRETT  AND  ANOTHER  V.  Jermy  AND  OTHERS.  Feb.  12,  1849. — Assumpsit 
on  a  policy  of  insurance  affected  by  the  plaintiffs,  who  were  varnish  makers,  with 
the  Norwich  Union  Fire  Insurance  Society.  The  declaration  stated  the  insurance 
to  be  1001.  on  the  stock  in  trade  in  the  oil  store  room  marked  No.  7  (and  which 
room  W'as  warranted  as  having  no  manufacturing  process  carried  on  therein),  and 
501.  on  the  stock  in  trade.in  the  open  part  of  the  yard  ;  subject  to  a  condition  that 
if  any  alteration  was  made  to  any  building  insured,  by  which  the  risk  of  fire  to 
the  building  or  any  insured  property  was  increased,  such  alteration  must  be 
immediately  notified  to  the  society,  in  order  to  its  being  allowed  by  indorsement 
on  the  policy,  otherwise  the  policy  would  be  void.  The  declaration  then  averred, 
that  ceitain  stock  in  trade  in  the  open  yard  was  destroyed  by  fire,  and  that  the 
defendants  waived  the  warranty  of  the  oil  store  room  No.  7  having  no  manufactur- 
ing process  carried  on  therein,  and  permitted  the  plaintiffs  to  carry  on  the 
manufacturing  process  of  boiling  varnish  ;  and  that,  after  the  waiver,  certain  stock 
in  the  oil  store  room  was  destroyed  by  fire.  Pleas,  first,  that  an  alteration  was 
made  in  the  oil  store  room,  by  which  alteration  the  risk  of  fire  to  the  room  and 
stock  in  trade  therein  was  increased  ;  and  that  the  alteration  was  not  notified  to 
the  society.  Secondly,  that  the  plaintiffs  erected  the  two  boilers  in  the  policy 
mentioned  as  placed  outward  of  the  oil  store  room  No.  7  inside  that  room,  and 
used  the  same  therein,  by  which  the  risk  of  fire  to  the  room  and  stock  in  trade 
insured  therein,  and  also  to  the  stock  in  trade  in  the  open  yard,  was  increased; 
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and  that  the  inciease  of  risk  was  not  notified  to  the  society.  Thirdlj',  that  the 
plaintiffs  carried  on  in  the  oil  store  room  No.  7  the  hazardous  trade  of  a  varnish 
maker,  whereb}'  the  risk  of  fire  to  the  room  and  stock  in  trade  was  increased  ;  and 
that  the  increase  of  risk  was  not  notified  to  the  society.  Replications  de  injuria. 
With  respect  to  the  first  issue,  the  judge  directed  the  jury  to  consider  whether 
the  alteration  increased  the  risk  of  tire  in  the  room  No.  7  : — Held,  a  misdirection  ; 
the  question  being,  whether  the  use  of  the  boilers  in  the  ordinary  way  as  boilers, 
and  not  for  boiling  varnish,  would  have  increased  the  risk. — Semble,  that  the 
second  plea  was  bad  for  want  of  an  averment  of  the  perpetual  use  of  the  boilers  ; 
also  that  the  third  plea  was  bad,  inasmuch  as  the  declaration  alleged  a  waiver  of 
the  warranty  of  the  oil  store  room  having  no  manufacturing  process  carried  on 
thei-ein. 

[S.  C.  18  L.  J.  Ex.  21.5.] 

Assumpsit  on  a  policy  of  insurance  made  by  the  plaintiffs  with  the  defendants,  as 
the  dii-ectors  of  the  Norwich  Union  Society,  from  the  2.5th  of  March,  1846.  The 
declaration  stated  the  insurance  to  be  1001.  on  the  stock  in  trade  and  moveable 
utensils  in  the  oil  store  room  marked  No.  7  in  a  certain  plan,  and  which  room  was 
warranted  as  having  no  manufacturing  process  carried  on  therein  ;  also  the  insurance 
of  501.  on  the  stock  in  trade  and  moveable  utensils  in  the  open  part  of  the  jard  of  the 
said  premises.  The  policy  was  subject  to  the  following  (amongst  other)  conditions  : — 
Thirdly,  that  the  policy  was  to  be  void,  unless  the  nature  and  the  material  structure 
of  the  buildings  and  property  insured,  and  of  all  buildings  which  contained  any  part 
of  the  property  insured,  were  fully  and  accurately  described  in  the  policy ;  and  unless 
the  trades  carried  on  in  all  such  buildings  were  correctly  shewn  ;  and  unless  it  were 
stated  in  such  policy,  whether  any  hazardous  goods  were  deposited  in  such  buildings ; 
and  whether  there  wei'e  any  stove,  or  apparatus  for  producing  heat,  [536]  other  than 
the  common  fireplaces  in  private  houses,  used  or  employed  in  any  such  buildings,  or 
in  any  building,  j^ard,  or  other  place  adjoining  or  near  to  the  property  insured. 
Fourthly,  "  If  any  alteration  or  addition  be  made  in  or  to  any  building  insured,  or  in 
which  any  insured  property  is  contained,  or  in  or  to  any  building  adjoining  or  near 
to  the  propei'ty  insured,  belonging  to  or  occupied  by  the  party  insured,  l)y  which  the 
risk  of  fire,  to  which  the  building  or  property  insured,  or  the  building  containing  such 
property,  is  or  may  be  exposed,  be  increased,  or  if  such  risk  be  increased,  either  by 
any  of  the  means  adverted  to  in  the  third  condition,  or  in  any  other  manner,  or  if 
any  property  insured  be  removed  into  other  premises,  such  alteration,  or  addition,  or 
increase  of  risk,  or  removal,  must  be  immediately  notified  to  the  society  in  order  to 
its  being  allowed  by  indorsement  on  the  policy,  such  indorsement  being  signed  by  one 
of  the  society's  secretaries  or  agents  ;  otherwise  the  policy  will  be  void."  The  declara- 
tion then  averred,  that  part  of  the  insured  property,  to  wit,  certain  stock  in  trade  and 
moveable  utensils  of  the  plaintifl's  of  the  value  of  2001.,  being  in  the  open  part  of  the 
said  yard,  were  destroyed  and  damaged  by  fire  insured  against  by  the  said  policy. 
That,  before  the  loss  or  damage,  the  society  and  the  defendants  waived  the  said 
warranty  of  the  said  oil  store  room  marked  No.  7  having  no  manufacturing  process 
cai'iied  on  therein,  and  permitted  the  plaintiflTs  to  carry  on  a  certain  manufacturing 
process  therein,  to  wit,  boiling  varnish  in  a  certain  way,  without  prejudice  to  the 
insurance.  That,  after  the  said  waiver  and  permission,  and  whilst  the  said  property 
in  the  said  oil  store  room  marked  No.  7,  was  insured,  the  stock  in  trade  and  moveable 
utensils  of  the  plaintiffs,  of  the  value  of  3001.,  being  in  the  oil  store  room  marked  No.  7, 
were  destroyed  and  damaged  by  fire  insured  against  by  the  policy.  Breach,  nonpay- 
ment by  the  defendants  of  501.  "and  1001. 

[537]  The  defendants  pleaded  to  the  whole  declaration  the  three  following  pleas  : — 
First,  That,  after  the  making  of  the  policy  and  before  the  happening  or  accruing 
of  the  losses  or  any  part  thereof,  and  whilst  the  policy  was  in  force,  an  alteration  and 
addition  was  made  in  and  to  the  said  oil  store  room  marked  No.  7,  being  the  building 
near  to  and  adjoining  the  said  open  part  of  the  said  yard,  and  near  to  the  stock  in 
trade  and  moveable  utensils  of  the  plaintifl's  in  that  open  part  of  the  said  yaid,  by 
which  said  alteration  and  addition  the  i-isk  of  fire,  to  which  the  said  room  was  exposed, 
and  to  which  also  the  said  stock  in  ti-ade  and  moveable  utensils  insured  therein  were 
exposed,  and  also  to  which  the  said  stock  in  trade  and  moveable  utensils  in  the  said 
open  part  of  the  said  yard  were  exposed,  then  became  and  was  increased ;  and  that 


3  EX.  538.  BARRETT   V.  JERMY  959 

the  said  alteration  and  addition  were  not  notified  to  the  said  society,  in  order  to  the 
same  being  allowed  bj'  indorsement  on  the  policy  or  otherwise,  nor  was  any  indorse- 
ment thereof  made  on  the  policy,  signed  by  one  of  the  society's  secretaries  or  agents  ; 
whereby  the  policy  then  became  void.     Verification. 

Secondly,  That  the  plaintiffs  brought  the  said  two  boilers,  in  the  policy  mentioned 
as  having  been  placed  outward  of  the  room  or  building  No.  7,  into  the  said  oil  store 
room  numbered  7,  and  erected  the  said  two  boilers  inside  that  room,  and  put  the 
same  in  use  and  used  the  same  therein,  (the  said  room  then  and  during  all  the  time 
afore.said  being  a  building  near  to  and  adjoining  the  said  open  part  of  the  said  yard, 
and  near  to  the  said  stock  in  trade  and  moveable  utensils  of  the  plaintiff's  in  that  open 
part  of  the  said  yard,)  by  which  said  premises  the  risk  of  fire  to  the  said  room  and  to 
the  said  stock  in  trade  and  moveable  utensils  insured  therein,  and  also  the  stock  in 
trade  and  moveable  utensils  in  the  said  open  part  of  the  said  yard  became  increased. 
Averment,  that  the  increase  of  risk  was  not  notified  to  the  society  &c.     Verification. 

[538]  Thirdly,  That,  on  &c.,  and  on  divers  other  days,  the  plaintiffs  did  carry  on 
in  the  said  oil  store  room  No.  7,  a  certain  hazardous  trade  of  a  varnish  maker  and 
manufacturer,  and  did  boil  therein  divers,  to  wit,  100,000  gallons  of  varnish,  the  said 
room  then  being  a  building  near  to  and  adjoining  to  the  said  open  part  of  the  said 
yard  and  near  to  the  said  stock  in  trade  and  moveable  utensils  of  the  .said  plaintiffs 
in  that  open  part  of  the  said  yard,  by  which  said  premises  the  risk  of  fire  to  the  said 
room,  and  to  the  said  stock  in  trade  and  moveable  utensils  in  the  said  open  part  of 
the  said  yard,  then  became  increased.  Averment,  that  the  increase  of  risk  was  not 
notified  &c.     Verification. 

Fourthly — As  to  so  much  of  the  declaration  as  relates  to  the  non-payment  of  the 
said  sum  of  1001.,  and  to  the  plaintiffs  not  having  been  indemnified  in  respect  of  their 
said  loss  and  damage,  that  the  defendants  did  not  waive  the  said  warranty  of  the  said 
oil  store  room  No.  7  having  no  manufacturing  process  carried  on  therein  ;  concluding 
to  the  country. 

The  plaintiffs  joined  issue  on  the  last  plea,  and  to  the  others  replied  de  injuria. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  Warwick  Spring  Assizes,  1848,  the  follow- 
ing facts  appeared : — 

The  plaintiffs  were  varnish  and  colour  manufacturers  in  Birmingham,  and  the 
defendants  were  directors  of  the  Norwich  Union  Fire  Insurance  Society,  and  the 
action  was  brought  to  recover  a  sum  of  1001.  insured  on  stock  in  trade  and  moveable 
utensils,  deposited  in  an  oil  store  room  on  the  plaintiffs'  premises,  marked  No.  7  on  a 
plan  deposited  in  the  insurance  office,  and  also  501.  insured  on  stock  in  trade  and 
moveable  utensils  in  an  open  yard  adjoining  the  same  buildings.  The  policy  was 
effected  in  March,  1846,  and  contained  several  conditions  (the  third  and  fourth  of 
which  are  alone  material  for  the  present  point). («)  Before  [539]  the  policy  was 
effected  there  were,  in  the  open  yard  adjoining  the  room  No.  7,  two  boilers  used  for 
boiling  oil.  In  May,  1846,  the  plaintiffs  removed  these  two  boilers  from  the  yard 
outside  the  room  No.  7,  to  the  inside  of  it.  In  May,  1847,  a  fire  broke  out  in  the 
room  No.  7,  during  the  time  that  varnish  was  being  heated  in  the  oil  boilers,  by  which 
much  damage  was  done  to  the  building  and  to  the  stock  in  trade  and  moveable 
utensils  of  the  plaintiffs.  Evidence  was  given  on  the  part  of  the  plaintiffs,  that  they 
had  sent  to  the  insurance  office  a  written  notice  of  alterations  in  the  building,  during 
the  progress  of  the  alterations,  and  that  one  of  the  officers  of  the  Insurance  Company 
had  thereupon  inspected  the  alterations.  Contradictory  evidence  as  to  these  points 
was  given  by  the  defendants.  With  reference  to  the  issue  raised  by  the  first  plea, 
the  Chief  Justice  directed  the  jury  to  say  "  whether  the  alterations  and  additions 
increased  the  risk  of  fire  to  the  goods  in  No.  7  room  in  the  yard."  The  jury  found, 
"that  the  removal  of  the  boilers  did  not  increase  the  risk:  that  the  removal,  without 
the  use,  would  have  had  no  effect,  but  that  the  plaintiffs  were  not  justified  in  heating 
varnish  in  the  coppers,  without  the  consent  of  the  Company." 

A  verdict  having  been  found  for  the  defendants  on  all  the  issues, 

Humfrey,  in  last  Easter  Term,  (April  18th)  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection,  and  also  for  judgment  non  obstante  veredicto  on  the 
second  and  third  pleas. 

Whitehurst  and  Wilmore  shewed  cause  (December  7).     There  was  no  misdirection 

(a)  See  the  3rd  and  4th  conditions,  set  out  in  the  declaration. 
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on  the  part  of  the  learned  judge.  The  question  was,  whether  the  alterations  and 
additions  to  the  oil  room  increased  the  risk  ;  and  it  is  clear,  from  the  finding  of  the 
jury,  that  the  risk  was  in  some  degree  increased.  The  case  was  moved  on  the 
autliority  of  [540]  Shaw  v.  Eobberds  (6  A.  &  E.  75),  but  the  observations  of  the  Court, 
in  giving  judgment  in  that  case,  are  in  favour  of  the  defendants.  [Parke,  B.  Is  it 
the  hazardous  alteration  which  avoids  the  policy,  or  the  making  of  a  hazardous 
alteration  and  the  not  giving  notice  of  it?]  The  policy  becomes  void  from  the  time 
of  the  alteration,  subject  to  its  being  set  up  ag.iin  by  notice  and  indorsement,  and  the 
plaintiff  is  bound  to  prove  such  notice.  [Parke,  B.  refert'ed  to  Pm  v.  Beid  (6  Scott 
N.  R.  982].  Next,  the  defendants  are  entitled  to  retain  the  verdict  on  the  second 
plea,  for  the  jury  find,  in  express  terms,  that  the  plaintiffs  were  not  justified  in  heating 
varnish  in  the  coppers.  The  third  plea  is  good.  It  only  admits  that  which  is  material 
in  the  declaration,  and  which,  if  traversed,  would  be  an  atiswer  to  the  action.  The 
allegation  of  the  waiver  of  the  manufacturing  process  of  boiling  varnish  is  immaterial. 

Humfrey,  Hayes,  and  Willes,  in  support  of  the  rule.  The  meaning  of  the  clause 
respecting  the  altei'ations  and  additions  is,  that  the  insured  are  to  have  a  reasonable 
time  to  give  the  Company  notice ;  and,  on  the  other  hand,  the  Company  are  to  have 
a  reasonable  time  for  the  adoption  or  disaffirmance  of  the  altered  contract.  At  all 
events,  the  policy  remains  in  force  until  a  reasonable  time  for  giving  notice  of  the 
alteration  has  elapsed.  In  Pirn  v.  Beid,  three  of  the  judges  expressed  a  strong  opinion 
that  a  plea  of  this  description  would  be  bad  after  verdict,  for  want  of  such  an  allega- 
tion. The  word  "  otherwise "  refers  not  to  the  alteration,  but  to  the  omission  to 
give  notice  and  the  indorsement.  The  learned  judge  told  the  jury  that  the  onus 
of  proving  notice  lay  upon  the  plaintiflP;  that  is  incoirect.  If  no  evidence  were  given 
on  either  side,  the  plaintiffs  would  be  entitled  to  a  verdict  on  that  issue.  Besides,  it 
is  consistent  with  every  allegation  in  the  plea,  that  the  hazardous  trade  was  carried 
on  at  the  time  the  policy  was  effected  :  [541]  llliitehead  v.  Price  (2  0.  M.  &  R.  447). 
The  second  plea  is  open  to  the  objection  pointed  out  in  Shaio  v.  Bobherds,  viz.  that  it 
does  not  aver  any  permanent  use  of  the  boilers.  The  third  plea  is  also  bad  :  it  states 
that  the  plaintiffs  carried  on  a  hazardous  trade,  whereby  the  risk  of  fire  was  increased, 
but  it  does  not  state  that  such  hazardous  trade  occasioned  the  fire,  or  that  it  was 
being  carried  on  at  the  time  of  the  fire.  If  a  person  exhibited  fireworks,  or  had  a 
chemical  laboratory  for  the  piii'pose  of  experiments,  that  would  not  affect  his  policy, 
if  the  fire  happened  from  some  independent  cause. 

Cur.  adv.  vult. 

Parke,  B.,  now  said — This  was  an  action  upon  a  policy  of  insurance  with  the 
Norwich  Union  Insurance  Company,  for  1001.  on  stock  in  trade  and  moveable 
utensils,  in  the  oil  store  room  marked  No.  7,  and  warranted  having  no  manufacturing 
process  carried  on  therein,  and  501.  on  the  stock  in  trade  and  moveable  utensils  in  the 
open  part  of  the  yard  of  the  above  described  premises.  The  declaration  describes  the 
premises,  and  states  the  purpose  of  the  policy  and  the  conditions.  [His  Lordshij) 
read  the  third  and  fourth  conditions.]  It  then  proceeds  to  aver  the  loss  on  part  of 
the  property  insured,  and  states  that,  before  the  loss,  the  society  and  the  defendants 
waived  the  warranty  of  the  oil  store  room  marked  No.  7  having  no  maiuifacturing 
process  carried  on  therein,  and  permitted  the  plaintiffs  to  carry  on  a  certain  manu- 
facturing process  therein,  to  wit,  boiling  varnish  in  a  certain  way,  without  prejudice 
to  the  insurance  ;  and  that,  after  the  said  waiver  and  permission,  and  whilst  the  said 
property  in  the  said  oil  store  room  marked  No.  7  was  insured,  another  loss  was 
incurred  of  3001.  in  the  oil  store  room  marked  No.  7.  It  then  [542]  goes  on  to  aver 
what  is  necessary  in  order  to  entitle  the  plaintiffs  to  recover. 

Then  there  were  four  pleas ;  the  first,  which  was  to  the  whole  declaration,  was — 
[His  Lordship  read  the  first  plea.]  The  principal  question  arises  on  this  plea  ;  and,  in 
order  to  sustain  it,  the  defendants  were  bound  to  prove  such  an  alteration  as  increased 
the  risk,  or  I'endered  it  necessary  to  gi^•e  some  evidence  on  their  part,  to  shew  thei'e 
was  no  notification  of  the  alteration  to  the  society,  the  burden  of  proving  those  facts 
lying  on  the  defendants.  But  the  last  time  the  matter  was  brought  before  the  Court, 
it  was  suggested  that  the  Loid  Chief  Justice  had  improperly  directed  the  jurj'  in  that 
respect,  having  thrown  the  burden  upon  the  wrong  party,  in  stating  distinctly  that 
it  was  the  duty  of  the  plaintifts  to  satisfy  the  juiy  that  the  notice  had  been  given ; 
and  if  that  had  been  so,  it  would  not  be  a  correct  mode  of  dealing  with  the  case. 
We  have  applied  to  the  Lord  Chief  Justice,  and  he  has  given  us  some  report  on  that 
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part  of  the  case.  He  says,  "  According  to  my  recollection  of  this  case,  the  only  points 
contended  on  this  issue,  of  the  trial  of  the  cause,  were,  first,  whether  the  risk  had 
been  increased  ;  and  secondly,  whether  notice  had  been  given  to  the  defendants  of 
the  alteration ;  and  there  was  no  contention  on  the  question  upon  whom  the  onus 
of  the  proof  rested  in  relation  to  that  fact.  I  have  no  note  or  any  recollection  of 
any  point  being  made  on  that  subject,  but  I  certainly  should  if  it  had  been  made.  I  have 
no  note  or  recollection  of  what  I  said  to  the  jury  on  that  question,  if  I  said  anything. 
The  plaintiffs'  case  was  opened,  conducted,  and  carried  on  throughout  upon  the 
assumption  that,  if  notice  had  been  necessary  to  be  given,  the  onus  of  proving  that 
rested  on  the  plaintiris.  It  is  most  probable  that  in  summing  up  I  adopted  this  view, 
as  it  was  assumed  by  the  counsel  on  both  sides,  and  treated  as  resting  on  the 
plaintiffs  ;  but  the  notes  of  the  coun  [543]-sel  for  the  plaintiffs  are  incorrect  in  this 
respect,  that  I  made  a  statement  to  the  jury  to  that  efiect.  If  I  did  so  state,  it  is 
obvious  that  the  plaintiffs'  counsel  would  have  contended  that  the  onus  was  on  the 
defendants,  contrary  to  that  statement,  and  mj'  attention  would  have  been  called 
to  the  point  at  once,  if  there  had  been  a  doubt  suggested.  Whatever  opinion  I  might 
have  entertained,  I  certainly  left  a  distinct  question  to  the  jury,  whether  the 
defendants  had  satisfied  them  that,  on  the  part  of  the  plaintiffs,  there  was  no  notice. 
I  should  have  done  so  to  avoid  all  contention,  more  especially  as  the  defendants 
claimed  a  verdict  upon  that  issue,  and  the  jury  have  so  found."  Ihe  Chief  Justice 
has  intimated  that  there  really  was  no  doubt  upon  the  facts  of  the  case. 

That  report  has  quite  satisfied  us  that  it  is  not  propei'  to  grant  a  new  trial  on  that 
ground  ;  but  when  we  come  to  look  at  the  special  finding  of  the  jury,  which  was, 
in  this  ease,  very  minute  indeed,  and  about  which  the  Lord  Chief  Justice  has  pointed 
out  that  there  was  no  mistake,  as  the  questions  were  put  in  writing  and  the  answers 
given  in  writing,  it  is  doubtful  to  us  which  way  the  verdict  ought  to  be  entered  on 
that  plea.  The  first  question  put  by  the  Lord  Chief  Justice  was,  "  Did  the  addition 
and  alteration  increase  the  risk  of  fire  in  case  of  Xo.  7  room  in  the  yard  1 "  The 
jury  answered,  "  We  find  the  removal  of  the  boilers  did  not  increase  the  risk."  That 
answer  of  the  jury  had  reference,  no  doubt,  to  the  observations  which  had  been  made 
as  to  whether  the  mere  removal  of  the  boilers,  supposing  them  not  used,  would  have 
had  that  effect;  and  the  jury  answered,  "The  removal,  without  the  use,  would  have 
had  no  effect;"  and  they  added,  "And  we  also  find  the  plaintiff's  were  not  justified 
in  putting  in  the  stove  without  the  consent  of  the  Company." 

Xow,  upon  that  finding,  it  is  really  impossible  for  us  to  decide  how  the 
verdict  should  be  entered  on  that  issue.  Mere  alterations,  in  the  case  of  the 
removing  of  a  fire-[544]-grate  or  furnace,  never  increase  the  risk  :  it  is  only  the  use, 
and  the  ordinary  use,  of  a  fire  place  so  put  up  that  increases  it :  as,  for  instance,  a  man 
might  alter  his  house  so  as  to  cause,  in  every  room,  the  beams  which  support  the  roof 
above  to  come  into  the  chimnev  or  fire  place ;  or  he  might  put  up  a  fire  place  in 
the  centre  of  his  drawing-room ;  but  the  mere  alteration  would  not  increase  the  risk, 
but  the  use  and  the  employment  added  to  the  ordinary  use,  would  ;  and  that  seems 
to  have  escaped  the  observation  of  the  judge  and  the  jury.  The  question  was, 
whether  the  application  and  using  of  the  boilers  in  the  ordinary  way,  not  for  boiling 
varnish,  but  simply  as  boilers  for  the  ordinary  purpose,  would  have  increased  the 
risk;  and  if  it  would,  the  verdict  on  that  plea  ought  to  have  been  found  for  the 
defendants.  That  point,  according  to  the  report,  has  not  been  found  by  the  jury ; 
therefore  on  that  ground  we  think  there  ought  to  be  a  new  trial,  in  order  that  the 
question  may  be  submitted  to  the  jury. 

But  then'  there  are  other  pleas  ;  the  last,  which  does  not  cover  the  whole  declara- 
tion, but  goes  only  to  the  second  loss  insured  against,  is  unquestionably  good,  and, 
being  found  for  the  defendants,  the  plaintiffs  are  barred  as  to  that  part  of  the  claim. 
The  question  then  is,  whether  it  is  now  worth  while  for  the  plaintiffs  to  ask  for  a  new 
trial,  in  order  that  the  first  issue  mav  be  properly  disposed  of  by  the  jury,  or  whether 
they  would  be  content  to  stand  upon  the  second  and  third  special  pleas,  as  to  which 
a  motion  is  made  for  judgment  non  obstante  veredicto.  Supposing  the  first  plea  is 
found  for  the  plaintiffs,  then  the  question  arises  whether  the  second  and  third  pleas 
are  good  :  and  that  we  are  not  bound  to  decide  until  the  question  on  the  first  issue  is 
disposed  of,  because,  if  that  is  found  for  the  defendants,  it  would  be  an  answer  to  the 
action,  though  the  second  and  third  pleas  are  bad  ;  if  found  for  the  plaintiffs  it  wiU 
be  necessary  to  inquire  whether  the  second  and  third  pleas  are  good ;  and  i  think 
Ex.  Div.  X.— 31 


962  COOPER    V.  THE    NORFOLK    RAILWAY    COMPANY  3  EX.  545. 

[545]  it  is  enough  to  state,  for  the  present,  that  we  have  great  doubts  whether  either 
the  one  plea  or  the  other  is  good.  We  doubt  whether  the  second  is  good,  because  it 
avers  that  alterations  were  made  and  the  boilers  put  in  use  and  used,  but  it  does  not 
aver  any  perpetual  use  of  the  boilei's.  The  averment  in  that  plea  would  be  satisfied 
by  proving  the  using  or  boiling  in  them  varnish,  on  one  occasion  only.  Now  if  that 
point  had  been  specially  raised  by  the  plea,  according  to  the  authoi-ity  of  Shaw  v. 
Robherch,  and  confirmed  by  the  case  of  Fim  v.  Bekl,  that  would  not  avoid  the  policy. 
It  does  not  mean  that  the  mere  casual  use  for  any  of  the  hazardous  purposes  is  to 
avoid  the  policy,  but  something  of  a  permanent  character,  of  which  notice  had  been 
given  to  the  Insurance  Company,  so  that  an  indorsement  might  have  been  made  on 
the  policy  ;  but  the  use  on  one  or  more  occasions  would  not  avoid  the  policy.  The 
case  of  Shaw  v.  Rohherds,  though  decided  on  a  policy  of  insurance  not  in  the  same 
words,  yet  goes  the  length  of  deciding  that  a  casual  use  is  not  sufficient  to  avoid  a 
policy.     Therefore  we  doubt  whether  the  second  is  a  good  plea. 

The  third  is  open  to  the  objection,  that  it  is  pleaded  to  the  whole  declaration,  and 
in  the  declaration  there  is  an  averment  that  the  warranty,  that  no  trade  of  a  varnish 
boiler  should  be  carried  on  in  the  premises,  had  been  waived.  Therefore  the  third  plea 
must  be  read  with  reference  to  that  averment,  so  that  the  afterwards  carrying  on  the 
trade  of  a  varnish  boiler  would  not  be  any  alteration.  As  the  third  plea,  therefore, 
also  seems  to  be  bad,  it  will  be  better  for  the  defendants  to  consider  whether  they 
will  allow  the  verdict  to  be  entered  for  the  plaintifl's  on  the  first  issue,  or  have  a  new 
trial.  If  the}'  allow  it  to  be  entered  on  the  first  issue,  it  will  be  then  necessary  for 
us  to  deliver  a  formal  judgment  in  respect  of  the  validity  of  the  second  and  third 
pleas  ;  but  it  is  not  necessary  now.  It  is  [546]  enough  for  us  to  say,  that  we  entertain 
a  strong  inclination  of  opinion  that  both  of  them  are  bad. 

The  case  stood  over  to  enable  the  defendants'  counsel  to  consult  their  clients  as 
to  the  suggested  arrangement,  but  no  consent  for  this  purpose  having  been  obtained, 
the  Court,  on  the  20th  of  February,  made  the  rule  absolute  for  a  new  trial. 

Eule  absolute  accordingly. 

Cooper  v.  The  Norfolk  Railway  Company.  Feb.  14,  1849. — A  steward  of  a 
manor,  entitled  by  custom  to  a  fee  upon  surrender,  and  another  fee  upon  admit- 
tance to  copyhold  lands,  is  only  entitled,  under  the  9.5th  section  of  the  Lands 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  to  the  fee  payable  in  respect  of  a 
surrender  without  admittance. 

[S.  C.  6  Kailw.  Cas.  94 ;  18  L.  J.  Ex.  176  ;  13  Jur.  195.] 

The  declaration  contained  one  count,  alleging  that  the  defendants  were  indebted 
to  the  plaintiff,  being  steward  of  the  courts  of  the  manor  of  Old  Hall  and  Syrricks,  in 
East  Dereham  together  with  Yaxham,  in  the  county  of  Norfolk,  in  201.,  for  certain 
fees  due  and  of  right  payable,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  by  the  defendants  to  the  plaintifT,  as  steward  of  the  courts  of  the  said 
manor,  for  and  on  the  inrolment  of  certain  conveyances  made  to  the  said  Companj',  of 
certain  copyhold  tenements,  parcel  of  the  manor,  and  which  conveyances  were  entered 
on  the  rolls  of  the  manor  by  the  plaintiff,  as  such  steward,  for  the  defendants  and  at 
their  request.  The  defendants  pleaded  that  they  were  never  indebted,  and  issue 
having  been  joined  thereon,  by  order  of  Alderson,  B.,  the  following  case  was  stated 
for  the  opinion  of  this  Court : — 

By  a  statute  passed  in  the  year  1846,  intituled  "An  Act  to  empower  the  Norfolk 
Railway  Company  to  make  a  railway  communication  between  the  Dereham  Branch  of 
the  Norfolk  Railway  and  the  towns  of  Wells  and  Blackeney  in  the  Coutity  of  Norfolk," 
it  was  enacted,  amongst  other  [547]  things,  that  the  Lands  Clauses  Consolidation 
Act,  1845,  should  be  read  and  construed  as  forming  part  of  that  Act.  By  the  Lands 
Clauses  Consolidation  Act,  1845,  section  95,  it  was  enacted,  amongst  other  things,  as 
follows,  that  is  to  say,  "  that  every  conveyance  to  the  promoters  of  the  undertaking, 
of  any  lands  which  should  be  of  copyhold  or  customary  tenure,  or  of  the  nature  thereof, 
should  be  entered  on  the  rolls  of  the  manor  whereof  the  same  should  be  held  or  parcel ; 
and  on  payment  to  the  steward  of  such  manor  of  such  fees  as  would  be  due  to  him  on 
the  surrender  of  the  same  lands  to  the  use  of  a  purchaser  thereof,  he  should  make 
inrolment;  and  every  such  conveyance,  when  inrolled,  should  have  the  like  efi'ect,  in 
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respect  of  such  copyhold  or  customary  lands,  as  if  the  same  had  been  a  freehold 
tenure  ;  nevertheless,  until  such  lands  should  have  been  so  enfranchised,  by  virtue  of 
the  powers  thereinafter  contained,  they  should  continue  subject  to  the  same  fines, 
rents,  heriots,  and  services  as  were  theretofore  payable  and  of  right  accustomed." 
The  piece  or  parcel  of  land  hereinafter  mentioned,' at  the  time  of  the  conveyance 
thereof  hereinafter  mentioned,  was,  and  from  time  immemoiial  had  been,  of  copVhold 
tenure,  and  parcel  of  the  said  manor  of  Old  Hall  and  Syrricks,  and  transferable  to  the 
use  of  any  purchaser  thereof  by  surrender  and  admittance  according  to  the  custom  of 
the  manor.  Upon  every  such  transfer  of  the  said  piece  or  parcel  of  land,  according 
to  the  custom  of  the  manor,  there  were  due  and  of  right  payable  to  the  steward  ol 
the  courts  of  the  manor  for  the  time  being,  certain  fees,  namely,  on  the  surrender,  for 
and  in  respect  of  such  surrender,  101.,  and  on  the  admittance,  for  and  in  respect  of 
such  admittance,  101.  The  defendants,  as  promoters  of  the  said  Norfolk  Railway, 
required  the  said  piece  or  parcel  of  land  for  the  purposes  of  the  same  raihvav,  and 
agreed  for  the  purchase  of  the  same  with  W.  Lee  Warner,  Esq.,  who  was  seised  of 
the  same  in  fee  simple  at  the  will  of  the  lord  and  according  to  the  custom  of  the  [548] 
said  manor.  By  a  certain  deed-poll,  under  the  hand  and  seal  of  the  said  AV.  Lee 
Warner,  Esq.,  and  dated  the  22Md  January,  1847,  the  said  W.  Lee  Warner  conveyed 
the  said  piece  or  parcel  of  land  to  the  defendants. 

It  is  admitted  that  the  said  deed-poll  is  such  a  conveyance  of  the  said  piece  or 
parcel  of  land  as  the  plaintiff  was  bound  to  inrol  according  to  the  said  provision  of  the 
Lands  Clauses  Consolidation  Act,  1845,  on  payment  of  such  fees  as  according  to  that 
provision  were  payable  to  him.  On  the  1st  of  February  then  next,  the  defendants 
applied  to  plaintiff',  then  being  the  steward  of  the  courts  of  the  said  manor,  to  enter 
the  said  conveyance  on  the  rolls  of  the  said  manor  according  to  the  provision  of  the 
said  statute,  which  the  plaintiff'  refused  to  do  unless  the  defendants  would  pay  to  him 
the  same  fees  as  he  would  be  entitled  to  receive  upon  a  transfer  of  the  same  tenements 
by  surrender  and  admittance.  The  defendants  denied  that  the  plaintiff'  was  entitled 
to  any  gi-eater  fees  than  those  which  would  be  payable  in  respect  of  a  surrender  without 
admittance  ;  but  it  was  then  agreed  between  the  plaintiff'  and  the  defendants,  that 
the  plaintiff"  should  enter  the  said  conveyance  upon  the  rolls  of  the  said  manor,  and 
that  the  defendants  should  thereupon  pay  to  the  plaintiff  such  amount  of  fees  as  he 
the  plaintiff  was  lawfully  entitled  to  in  respect  of  the  inrolment  of  the  said  convey- 
ance, and  the  plaintiff  did  inrol  the  said  conveyance  accordingly.  This  action  has 
been  brought  to  recover  those  fees. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff'  is  entitled  to 
recover  the  said  sum  of  ]  01.  only,  or  the  full  sum  of  201.  from  the  defendants.  The 
defendants  agree  that  judgment  shall  be  entered  for  the  plaintiff'  for  such  sum  as  the 
Court  shall  direct,  by  nil  dicit,  or  otherwise  as  the  Court  shall  order. 

Hugh  Hill  argued  for  the  plaintiff  (January  19th).  The  question  turns  upon  the 
construction  of  the  95th  section  [549]  of  the  Lands  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  18.  The  plaintiff' contends  that  a  liberal  construction  ought  to  be  put  upon 
it,  and  that  the  term  "  surrender  "  includes  admittance  also.  The  legislature  has  used 
the  words  "  on  the  surrender  to  the  use  of  a  purchaser  "  in  opposition  to  a  surrender 
to  the  use  of  a  will.  The  phrase  is  equivalent  to  the  words  "  as  if  the  lands  had 
passed  by  surrender."  The  Court  will  not  construe  the  act  so  as  to  deprive  the  steward 
of  a  portion  of  his  fees,  not  only  on  this  transaction,  hut  for  ever  afterwards,  when  the 
statute  contains  merely  affirmative  and  not  negative  words.  That  the  legislature 
never  so  intended  appears  by  the  latter  part  of  the  section,  which  expressly  enacts, 
that  the  lands  shall  continue  subject  to  the  same  fines,  rents,  &e.  until  enfranchised 
under  the  provisions  of  the  96th  section. 

Unthank,  for  the  defendants.  The  words  of  the  statute  must  receive  their  ordinary 
construction,  unless  there  be  something  in  the  context  which  shews  that  a  diff'erent 
interpretation  is  to  be  put  upon  them  :  Mallan  v.  2Iai/  (13  M.  &  W.  511).  By  the 
custom  of  this  manor  one  fee  is  payable  on  a  surrender,  and  another  on  admittance  ; 
but  the  two  things  are  quite  distinct :  2  Bl.  Com.  368 ;  Co.  Copy.  s.  38.  If  a  surrender 
be  made  to  the  use  of  a  purchaser  who  afterwards  commits  felony,  there  is  no  forfeiture 
of  the  estate.  The  lord  cannot  compel  a  purchaser  to  be  admitted  unless  there  be  a 
special  custom  to  that  eflfect :  King  v.  Dillislon  (3  Mod.  222).  The  steward  has  no 
vested  right  to  his  stewardship,  but  is  a  mere  tenant  at  will  to  the  lord.  The  copy- 
holder and  lord  might  have  joined  and  conveyed,  in  which  case  the  steward  could  have 
had  no  claim.     The  steward  must  claim  either  on  a  quantum  meruit  or  by  custom  :  he 
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cannot  rely  upon  a  quantum  meruit,  for  no  service  h.is  been  performed,  and  custom 
can  only  apply  to  the  customary  conveyance  by  [550]  surrender  and  admittance. 
Enfranchisement  might  take  place  after  surrender  and  before  admittance,  or  a  copy- 
holder might  die  intestate,  in  which  ca.ses  one  fee  only  would  be  payable.  [Pollock,  C.  B. 
The  legislature  may  have  considered  that,  as  there  would  be  a  great  number  of  con- 
veyances, one  half  the  amount  of  fees  would  be  a  sufficient  compensation.  Alderson,  B. 
In  many  cases  a  portion  only  of  the  tenements  would  be  conveyed,  but  the  steward 
would  be  entitled  to  separate  fees  on  each  conveyance  :  Evans  v.  Up^her  (16  M.  &  W. 
675).]  1  he  stewaid  can  be  no  loser,  for,  under  the  96th  section,  the  Company  are 
compelled  to  enfranchise.  [Parke,  B.  In  H'ilson  v.  Allen  (1  J.  &  W.  611),  the  Master 
of  the  Rolls  held  that  the  heir  might  enfranchise  though  not  admitted,  and  no  doubt 
the  same  doctrine  applies  to  surrenderees.] 

-Hugh  Hill  in  reply.  Suirender  and  admittance,  though  distinct  things,  are 
essential  at  common  law  to  pass  a  copyhold  estate.  This  parliamentary  conveyance 
operates  both  as  a  suirender  and  admittance,  and  the  legislature  intended  that  the  same 
fees  should  be  paj'able  as  under  the  customary  conveyance. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (after  stating  the  case).  The  question  turns  on  the  construction  of 
the  Stat.  8  &  9  Vict.  c.  18,  s.  9.5,  which  we  are  to  construe  in  the  usual  way.  According 
to  the  ordinary  meaning  of  the  words  used,  the  steward  was  bound  to  inrol  on  payment 
of  such  a  fee  as  would  be  due  to  him  on  the  surrender  of  the  lands  to  the  use  of  a 
purchaser ;  he  would  not  have  any  claim  for  the  fee  due  on  admission  also,  for  that  is 
a  different  fee. 

If  this  construction  can  be  shewn  to  be  at  variance  with  [551]  the  intention  of  the 
legislature,  to  be  collected  from  other  parts  of  the  act,  or  would  lead  to  some  manifest 
injustice,  we  might  see  if  the  language  of  the  act  could  be  construed  so  as  to  avoid 
those  i-esults.  At  first  view  it  would  seem  that,  as  the  legislature  probably  meant  no 
one  to  be  a  loser  by  the  powers  given  to  the  Company,  it  would  be  unjust  to  oblige 
the  steward  for  one  fee  to  perform  an  act  equivalent  to  a  surrender  and  admission, 
which,  if  the  statute  had  not  passed,  would  have  entitled  him  to  two.  But  on  con- 
sideiation  it  will  be  found  that  there  is  no  injustice  in  the  enactment.  There  are  two 
reasons  why  the  piovision  may  be  deemed  a  perfectly  fair  one  :  first,  because  the 
legislature  may  have  considered  that  if  the  act  had  never  passed  the  steward  would 
have  had  no  fee  at  all,  and,  besides  that,  the  passing  of  the  act  would  cause  an  increase 
of  his  business  which  would  compensate  for  the  smaller  fee  ;  and  a  second  reason  is, 
that  the  effect  of  the  parliamentary  conveyance  is  to  put  the  purchasers,  the  Company, 
substantially  in  no  better  position  than  if  they  had  been  mere  surrenderees,  for  the 
next  clause  in  the  statute  compels  them  to  enfranchise  the  copyhold,  and  as  surrenderees 
they  might  no  doubt  have  done  that  without  admittance :  IFihon  v.  Allen  (1  J.  &  W. 
611).  These  reasons  appear  to  us  amply  sufficient  to  prevent  us  from  interpreting  the 
words  of  the  legislature  in  any  other  sense  than  according  to  the  plain  meaning  of  the 
words.  We  have  not  the  least  reason  for  holding  that  the  legislature  did  not  mean 
exactly  what  has  been  said. 

Judgment  for  the  plaintiff  for  101. 

[552]  Harbidge  v.  Warwick.  Feb.  21,  1849.— The  2&  3  Will.  4,  c.  71,  s.  3,  eon- 
verts  into  a  right  such  an  enjoyment  onlj'  of  access  of  light  over  contiguous  land, 
as  has  been  had  for  twenty  years  in  the  character  of  an  easement  distinct  from  the 
enjoyment  of  the  land  itself ;  and  the  statute  places  this  species  of  negative 
easement  on  the  same  footing  in  this  respect  as  those  positive  easements  provided 
for  by  the  other  sections ;  therefore,  if  the  dominant  and  servient  tenements  are, 
during  the  pi-escribed  period,  in  the  occupation  of  the  same  person,  no  right  is 
acquired. 

[S.  C.  18  h.  J.  Ex.  245.  Explained,  Mallam  v.  Rose,  [1915]  2  Ch.  230.  Referred  to, 
Lach/man  v.  Chme,  1871,  L.  R.  6  Ch.  76t ;  Hollhis  v.  rerim/,  1884,  13  Q.  B.  D. 
307";  JVheiiton  v.  Maple,  [1893]  3  Ch.  48;  Colls  v.  Home  aivl  Colonial  Stores,  [1904] 
A.  C.  179.] 

Case.  The  declaration  stated  (in  the  usual  form)  that  the  plaintiff  was  possessed 
of  a  messuage  in  which  there  was,  and  of  right  ought  to  be,  an  ancient  window,  through 
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which  the  h'ght  and  air  ought  to  have  entered,  yet  the  defendant  wrongfullv  erected 
a  wall,  by  means  whereof  the  light  and  air  were  prevented  from  entering  through  the 
said  window  into  the  said  messuage,  &c. 

Pleas,  first,  not  guilty  ;  secondly,  a  traverse  of  the  right  alleged.     Issues  thereon. 

At  the  trial,  before  Patteson,  J.,  at  the  Northampton  Summer  Assizes,  1848,  it 
appeared  that  the  plaintiff  and  his  father,  whom  he  succeeded,  had  occupied  a  house, 
of  which  they  were  seised  in  fee,  for  more  than  sixty  years,  and  during  all  that  time 
had  enjoyed  the  light  in  question  without  interruption.'  So  far  as  the  memory  of  the 
witnesses  went,  it  was  shewn  that  the  house  was  an  ancient  house,  and  that  the  window 
in  question  was  also  ancient,  and  necessary  for  the  convenient  occupation  of  the  house. 
In  the  year  1846  the  defendant  built  a  wall  in  an  adjoining  garden,  which  obstructed 
the  light.  For  sixty  years  prior  to  1846,  and  during  the  whole  period  of  their  occupa- 
tion of  the  house,  the  plaintifl'  and  his  father  had  also  occupied  this  garden,  as  tenants 
from  year  to  year,  under  three  successive  landlords.  On  behalf  oi  the  defendant  it 
was  submitted  that  the  unity  of  possession  prevented  the  acquirement  of  any  right  to 
the  light  in  question.  The  learned  judge  was  of  that  opinion,  and  nonsuited  the 
plaintiff',  reserving  leave  for  him  to  move  to  enter  a  verdict. 

A  rale  nisi  having  been  obtained  accordinglv, 

Humfrey  and  Hayes  shewed  cause.(n)  The  question  [553]  turns  upon  the 
construction  of  the  Prescription  Act,  2  ife  3  Will.  4,  c.  71.  The  1st  section  relates  to 
rights  of  common  and  other  profit  a  prendre.  The  •2nd  section  enacts,  "  that  no  claim 
to  any  wiy  or  other  easement,  &c.,  where  such  way,  &c.  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interruption  for  the  full  period 
of  twenty  years,  shall  be  defeated  or  destroyed  by  shewing  on!}'  that  such  waj',  (fee. 
was  first  enjoyed  at  any  time  prior  to  such  period  of  twenty  years,"  &c.  The  3rd 
section  enacts,  "that  when  the  access  and  use  of  light  to  and  for  any  dwelling-house, 
workshop,  or  other  building,  shall  have  been  actually  enjoyed  therewith,  for  the  full 
period  of  twenty  years  without  interruption,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local  usage  and  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by  deed  or  writing."  The  right  to  light 
was  evidently  intended  to  be  placed  on  the  same  footing  as  the  right  mentioned  in 
the  2nd  section  ;  it  must  therefore  be  enjoyed  as  an  easement  and  under  a  claim  of 
right  capable  of  interruption  :  Onlei/  v.  Gardiner  (4  M.  &  W.  496).  The  words 
"enjoyed  therewith  "  denote  something  appurtenant  to  the  dominant  tenement,  but 
when  the  dominant  and  servient  tenement  become  united  iu  one  person,  the  right  is' 
extinguished.  Thf.  Mayor  of  London  v.  The  Peiderers'  Compani/  (2  Moo.  &  E.  409) 
and  Flight  v.  Thomas  (11  A.  &  E.  688  ;  in  Dom.  Proc.  8  C.  &  F.  231)  are  inapplicable 
to  the  present  case,  for  there  the  claim  was  against  a  third  party,  here  the  plaintiff 
seeks  to  establish  a  right  as  against  himself.  The  word  "  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by  deed  or  writing,"  shew  that  there 
must  be  some  peqson  to  give  consent.  It  is  evident  from  the  provisions  of  the  5th 
and  6th  sections,  that  the  claim  must  be  "as  of  right." 

[554]  Whitehurst  and  Mellor,  in  support  of  the  rule.  The  facts  are  sufficient  to 
warrant  the  jury  in  finding  that  the  light  had  been  immemorially  enjoyed,  or  had 
been  granted  prior  to  the  commencement  of  the  sixty  years.  [Parke,  B.  As  far 
back  as  the  memory  of  the  witnesses  went,  there  was  a  unity  of  possession  ;  the 
question,  therefore,  depends  upon  the  enjoyment  during  the  sixty  years.]  At  the 
time  the  2  &  3  Will.  4,  c.  71,  passed,  there  was  a  distinction  between  easements 
properly  so  called,  and  the  enjoyment  of  light  and  air,  which  are  the  common 
property  of  all.  The  former  could  only  be  acquired  by  user  for  such  a  period  as  to 
raise  the  presumption  of  a  grant,  the  latter  were  acquired  by  mere  occupancy  :  Moore 
V.  Rawson  (3  B.  &  C.  332).  The  2nd  section  of  the  2  &  3  Will.  4,  c.  71,  relates  to 
such  easements  as  were  the  subject  of  a  grant,  and  which,  if  enjoyed  for  the  prescribed 
periods  as  of  right,  become  absolute  and  indefeasible.  The  language  of  the  3rd 
section  is  materially  different.  Under  that  section  a  right  is  acquired  by  the  mere 
enjoyment  of  the  access  and  use  of  light  for  the  period  of  twenty  years  without 
interruption.  Tickle  y.  Brown  (4  A.  &  Y,.  369)  decided  that  the  enjoyment  need  not 
be  adverse.     The  difference  of  language  in  the  3rd  and   the  previous  section  shews 

(a)  The  case  was  argued  Feb.  8  and  10. 
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that  the  legislature  intended  to  place  the  claim  to  light  on  a  different  footing  from 
claims  to  other  easements.  In  Gale  on  Easements  (page  11-3)  it  is  said,  "By  the 
statute,  twenty  years'  enjoyment  of  the  access  of  light  to  a  house  or  building,  without 
interi'uption,  confers  an  absolute  and  indefeasible  right,  unless  such  user  was  had  under 
a  written  agreement."  The  5th  section  is  not  applicable  to  the  3rd,  but  has  reference 
only  to  easements  which,  before  the  statute,  it  was  necessary  to  claim  in  the  name  oi- 
right  of  the  owner  of  the  fee  ;  and  that  was  not  the  case  vyith  respect  to  light.  If 
this  garden  had  been  occupied  during  the  whole  period  by  another  tenant,  the  right 
would  have  been  [555]  undoubtedly  acquired,  and  the  words  "  without  interruption  " 
must  receive  the  same  construction,  notwithstanding  the  unity  of  possession. 
[Alderson,  B.  The  term  "  without  interruption  "  necessarily  implies  that  there  must 
be  some  person  to  interrupt.  Parke,  B.  In  Bright  v.  Walker  {\  Cr.  M.  &  R.  2 11) 
the  Court  allude  to  unity  of  possession  as  destroying  the  I'ight.]  They  also  cited 
Daniel  v.  North  (11  East,  372),  Baxter  v.  Taylor  (4  B.  &  Ad.  72),  Hojnrood  v.  Schojield 
(2  Moo.  &  Rob.  34). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  question  in  this  case  was  reserved  by  my  Brother  Patteson,  at 
the  trial  at  the  last  assizes  at  Northampton.  The  learned  Judge  nonsuited  the 
plaintiff,  and  we  are  of  opinion  that  he  was  right. 

The  plaintiff  brings  an  action  on  the  case  for  obstructing  his  ancient  lights  by 
building  a  wall.  The  defendant  denies  that  he  had  any  right  to  those  lights.  It 
appeared  on  the  trial,  that  the  plaintiff  and  his  father,  whom  he  succeeded,  had 
occupied  the  house  for  more  than  si.xty  j'ears,  duiiiig  all  which  time  they  had  enjoyed 
the  lights  without  interruption  by  any  one,  until  about  two  years  ago.  The  father 
of  the  plaintiff  and  the  plaintiff  had  also  occupied,  ss  tenants  from  year  to  year,  the 
adjoining  garden,  over  which  the  access  of  light  took  place,  and  on  which  the  defen- 
dant recently  built  the  vi'all  which  had  the  effect  of  obscuring  the  light.  The  house, 
as  far  back  as  the  memory  of  the  witnesses  went,  was  an  old  building,  and  the 
windows  old,  and  it  was  contended  that  this  was  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  lights  were  iramemorially  enjoyed,  or  had  been  granted  prior 
to  the  beginning  of  the  sixty  years.  We  have  already  intimated  our  opin-[556]ion 
that  the  plaintiff'  has  not  made  out  such  a  case.  As  far  back  as  the  memory  of 
witnesses  goes,  the  house  and  garden  were  in  the  possession  of  the  same  person,  and 
if  no  grant  can  be  presumed  from  the  enjoyment  of  the  lights  in  that  condition  of  the 
property,  none  can  be  presumed  before,  for  there  is  no  evidence  to  shew  that  they 
were  ever  occupied  otherwise. 

The  case  must  therefore  depend  upon  the  enjoyment  during  the  sixty  years.  It 
cannot  be  and  was  not  contended,  that,  from  twenty  years'  or  longer  enjoyment  of 
the  light  in  this  case  any  grant  of  a  right  to  it,  that  is  to  say,  any  covenant  not  to 
build  on  the  defendant's  soil,  to  injury  of  the  light,  could  be  presumed.  Before  the 
statute  2  &  3  Will.  4  such  a  case  would  have  been  hopeless  ;  but  it  is  argued  that  it 
is  given  by  the  3rd  section  of  the  2  &  3  Will.  4,  c.  71,  and  the  case  turns  entirely 
on  the  construction  of  that  section.  [His  Lordship  read  the  section.]  This  section 
is  no  doubt  differently  worded  from  the  others,  and  the  acquisition  of  right  to  light 
is  much  favoured,  as  a  far  less  time  gives  an  indefeasible  right,  and  the  proviso  in 
the  7th  section,  which  excludes  the  time  when  a  person  otherwise  capable  of  objecting 
is  an  infant,  idiot,  non  compos,  feme  covert,  or  tenant  for  life,  from  other  periods  of 
computation,  includes  it  in  this ;  and  therefore,  if  there  be  an  actual  enjoyment  for 
twenty  years,  such  as  the  3rd  section  contemplates,  a  right  is  gained,  though  the 
owner  of  the  adjoining  property  be  the  occupier,  and  be  for  the  whole  period  under 
disability  to  grant.  It  also  differs  from  the  2nd  section,  in  not  requiring  that  the 
enjoyment  should  be  b}' a  peison  "claiming  right  "  in  express  terms.  What,  then, 
is  the  enjoyment  contemplated  by  the  3rd  section  ]  We  think  it  clear,  notwith- 
standing the  absence  of  the  words  in  the  2nd  section,  above  referred  to,  that  it 
converts  into  a  right  such  an  enjoyment  only  of  the  access  of  light  over  contiguous 
land,  as  has  been  had  for  the  whole  period  of  twenty  years,  in  the  character  of  an 
easement,  distinct  from  [557]  the  enjoyment  of  the  land  itself,  and  that  the  statute 
puts  this  species  of  negative  easement,  as  it  has  been  termed,  on  the  same  footing  in 
this  respect  as  those  positive  easements  provided  for  by  the  other  sections,  all  of 
which,  after  long  enjoyment  as  easements,  are  invested  with  the  quality  of  rights.     In 
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the  first  place,  the  access  of  light  under  this  section  must  have  been  enjoyed  for 
twenty  years  withoutinterruption— not  in  the  sense  of  an  uninterrupted  or  continuous 
user,  but  without  such  interruption  as  is  mentioned  in  the  subsequent  section,  that  is, 
an  interruption  submitted  to  for  one  year  after  the  party  interrupted  shall  have  had 
notice  thereof,  and  of  the  persons  making  or  authorising  the  same  to  be  made.  This 
point  was  determined  in  the  case  of  Flight  v.  Thomas  (11  Ad.  &  E.  688  ;  8  C.  &  F. 
231,  in  Dom.  Proc).  From  this  it  follows,  that  the  legislature  contemplated  such  an 
enjoyment  as  could  be  interrupted  by  the  adjoining  occupier,  at  least  during  some 
part  of  the  time.  In  the  next  place,  though  the  forms  of  pleading  in  the  .5th  section, 
as  applicable  to  actions  of  trespass,  are  not  commonly  applicable  to  the  case  of  a  claim 
to  light,  yet  they  may  be  ;  and  if,  in  an  action  for  demolishing  the  wall,  the  claim  to 
light  should  be  set  up  as  a  justification  for  the  demolition,  it  must  have  been  stated 
that  the  right  had  been  immemorially  enjoyed,  or  the  enjoyment  of  the  light  as  of 
right  by  the  occupier  of  the  tenement  in  respect  whereof  it  is  claimed  for  twenty 
years.  The  enjoyment  of  the  light  connected  with  the  occupation  of  the  land  itself 
for  twenty  years  would  not  support  that  allegation  if  traversed,  and  the  proof  of 
enjoyment  must  be  the  same  whether  it  is  put  forward  as  part  of  the  defence  in  an 
action  of  trespass  for  removing  an  obstruction,  or  of  a  complaint  in  an  action  on  the 
case  for  causing  it.  This  construction  puts  all  the  claims  provided  for  by  the  act  on 
a  similar  footing,  and  dispenses  [558]  with  the  necessity  of  giving  some  evidence  of 
immemorial  user,  or  of  relying  on  the  fiction  of  a  lost  grant.  The  rule  must  be 
discharged. 

Rule  discharged. 

BuNBUKY,  Executrix  of  Robert  Shirley  Bunbury  v.  Hewson,  Executor  of  William 
Hewson.  Feb.  1.5,  1849. — H.,  the  incumbent  of  a  vicarage,  died  leaving  the 
buildings  of  the  vicarage  out  of  repair.  B.  succeeded  him,  and  died,  whereupon 
S.  was  appointed.  The  premises  still  being  dilapidated,  the  executrix  of  B.  was 
compelled  to  pay  S.  the  amount  necessary  to  put  them  in  repair,  and  she  then 
brought  an  action  against  the  executor  of  H.  : — Held,  that  the  action  was  main- 
tainable, this  being  a  personal  right,  which  survived  to  the  executrix;  that  she 
was  entitled  to  recover  so  much  as  would  compensate  for  the  dilapidations  which 
occurred  in  the  time  of  H. ;  and  that  the  fact  of  there  being  timber  or  stone  on 
the  glebe  which  might  be  used  for  repairs,  was  only  a  circumstance  in  diminution 
of  damages. — Also,  that  the  custom  of  England  for  rectors  and  vicars  to  leave 
their  vicarages  in  repair  to  their  successors,  was  transferred  to  Wales  by  the 
•27  Hen.  8,  c.  26. 

[S.  C.  18  L.  J.  Ex.  258.     See  Warren  v.  Lugger,  p.  579,  post] 

Case.  The  declaration  stated,  that  by  the  law  and  custom  of  England,  hitherto 
used  and  approved  of,  all  and  singular  the  rectors  and  vicars  of  this  kingdom,  for  the 
time  being,  are  bound  and  ought  to  repair  and  sustain  all  and  singular  the  houses, 
buildings,  and  tenements  of  and  belonging  to  their  respective  rectories  and  vicarages, 
and  to  leave  the  same  so  repaired,  supported,  and  sustained  to  their  successors ;  and 
that,  if  such  rectors  and  vicars  do  not  leave  such  houses,  buildings,  and  tenements  to 
their  successors  so  repaired,  supported,  and  sustained,  but  leave  them  out  of  repair 
and  dilapidated,  then  the  executors  or  administrators  of  the  goods  and  chattels  of  such 
rectors  and  vicars  respectively,  after  their  deaths  having  sufficient  of  the  goods  and 
chattels  of  such  rectors  and  vicars,  are  bound  and  ought  to  satisfy  so  much  as  shall  be 
necessary  to  be  expended  or  paid  for  the  necessary  repairing  of  such  houses,  build- 
ings, and  tenements.  That  the  said  William  Hewson,  deceased,  in  his  lifetime,  and 
at  the  time  of  his  death,  to  wit,  on  the  Uth  day  of  March,  A.D.  1845,  was  vicar  of  the 
parish  church  of  Swansea,  in  the  county  of  Glamorgan,  and  was  seised,  in  right  of 
the  said  vicarage,  of  and  in  certain  glebe  lands  thereunto  belonging,  and  lyuig  and 
being  in  the  parish  of  Pyle  and  Renfig,  in  the  county  of  Glamorgan,  and  of  and  ni 
certain  mes-[559]-suages,  outhouses,  and  buildings,  in  and  upon  the  said  glebe  lands, 
and  thereunto  belonging.  And  the  said  William  Hewson  being  so  seised,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  died,  and  the  said  Robert  Shn-ley  Bunbury, 
since  deceased,  afterwards,  in  his  lifetime,  and  after  the  death  of  the  said  \V  illiam 
Hewson,  to  wit,  on  the  28th  day  of  August,  A.D.  1845,  was  in  due  form  of  law  presented, 
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admitted,  instituted,  and  inducted  into  the  said  vicarage  of  the  said  parish  church  of 
Swansea,  so  void  by  the  death  of  the  said  William  Hevvson,  deceased,  as  aforesaid, 
and  the  said  Robert  Shirley  Bunbury  thereby  then  became  and  was  vicar  of  the  said 
parish  church,  and  the  next  successor  of  the  said  William  Hewson  of  and  to  the  same. 
And  the  said  Eobert  Shirley  Bunbury  being  so  seised,  afterwards,  to  wit,  on  the  2.Sth 
day  of  May,  A.D.  1846,  died,  and  one  Edward  Bui'nard  Squire,  clerk,  afterwards  and 
after  the  death  of  the  said  Robert  Shirley  Bunbury,  to  wit,  on  the  1st  day  of  September, 
A.D.  1816,  was  in  due  form  of  law  presented,  admitted,  instituted,  and  inducted  into 
the  said  vicarage,  so  void  by  the  death  of  the  said  Robert  Shirley  Bunbury,  and 
thereby  then  became  the  next  successor  of  the  said  Robert  Shirlej'  Bunbury  of  and 
to  the  same.  And  the  plaintiff,  executrix  as  aforesaid,  in  fact  says,  that,  at  the  time 
of  the  death  of  the  said  William  Hewson,  the  messuages,  outhouses,  and  buildings  and 
fences  then  being  in  and  upon  the  said  glebe  lands,  and  thereunto  belonging,  were 
out  of  lepair  and  greatly  dilapidated,  ruinous,  broken,  and  in  great  fiecay  for  want  of 
due  repaii'ing  thereof  by  the  said  William  Hewson,  deceased,  in  his  lifetime,  and  were 
so  left  by  the  .said  William  Hewson  out  of  repair  and  greatly  dilapidated,  ruinous, 
broken,  and  in  great  decay,  at  the  time  of  his  death  as  aforesaid  ;  and  that  the  sums 
of  money  necessary  to  be  expended  or  paid  for  the  necessary  repairing  of  such 
premises,  so  ruinous  and  in  decay  at  the  time  of  the  death  of  the  said  William  Hewson 
as  aforesaid,  amounted  to  a  large  sum  of  [560]  money,  to  wit,  the  sum  of  -561. ;  and 
the  plaintiff,  as  such  executrix  as  aforesaid,  and  by  reason  of  the  premises,  has  been 
obliged  to  pay  and  has  paid  to  the  said  Edward  Burnard  Squire,  clerk,  the  successor 
of  the  said  Robert  Shirley  Bunbury,  of  and  in  the  said  vicarage,  the  said  sum  of  -561. 
The  declaration  then  proceeded  to  aver  notice  and  a  request,  and  alleged  as  a  breach 
the  nonpayment  by  the  defendant  (although,  as  executor,  he  had  sufficient  goods  of 
William  Hewson  in  his  hands)  of  the  said  sum  of  .561.,  to  Robert  Shiiley  Bunbury  in 
his  lifetime,  or  to  the  ])laintift'  as  executrix,  since  his  death. 

General  demurrer,  and  joinder. 

Ogle,  in  support  of  the  demurrer.  The  first  objection  to  this  declaration  is,  that 
the  action  is  brought  by  the  executor  of  a  deceased  incumbent,  whereas  it  can  only  be 
brought  by  the  incumbent  for  the  time  being,  or,  if  not,  the  remedy  is  by  proceeding 
in  the  Ecclesiastial  Court.  No  action  could  have  been  maintained  against  the  defen- 
dant in  his  lifetime,  and  upon  his  death  there  was  no  person  who  could  sue  ;  but  when 
the  succeeding  incumbent  was  appointed,  a  right  of  action  vested  in  him.  For  a  long 
period  it  was  doubted  whether  any  action  would  lie  ;  and  though  precedents  were 
found,  yet,  on  searching  the  rolls,  no  judgment  appeared  to  have  been  given  in  any 
of  the  cases:  Jones  v.  Hill  (3  Lev.  268),  Salkanl  v.  Bcckwith  (Lutw.  116),  Kinyfonl  v. 
Lloyd  (id.  117).  The  judgment  in  Jones  v.  Hill  (3  Lev.  268),  which  first  decided  that 
the  action  was  maintainable,  is  mentioned  with  disapprobation  by  the  Court  of  Queen's 
Bench,  in  Mason  v.  Lambert  (12  Jur.  10-45).  At  length  Rudcliffc  v.  D'Oyley  (2  T.  R. 
630)  settled  the  right  of  the  successor  to  sue.  The  custom  alleged  is,  for  vicars  to 
leave  their  vicarages  repaired  to  their  "  successors,"  not  "or  their  executors  ;"  and  it 
is  a  genei'al  rule,  that  customs  are  [561]  not  to  be  enlarged  beyond  the  usage.  That 
distinction,  between  the  construction  of  a  custom  and  an  Act  of  Parliament,  is  pointed 
out  by  Trevor,  C.  J.,  in  Arthur  v.  Bokenham  {\\  Mod.  161).  If  the  successor  dies 
before  recovering  the  amount  of  dilapidations,  the  next  successor  is  the  party  to  sue. 
In  this  case,  the  present  incumljent  should  have  sued  the  executors  of  Hewson  for  the 
dilapidations  in  his  time,  and  also  the  executors  of  Bunbury  for  the  dilapidations  in 
his  time.  For  the  purpose  of  repairs,  the  present  incumbent  might  cut  down  timber, 
and  open  mines  and  quarries  on  the  glebe  :  UalcUffe  v.  D'Oyleij  (2  T.  R.  630),  Strochij 
V.  Francis  {2  Atk.  217);  and  the  defendants  are  entitled  to  be  allowed  for  the  value 
of  such  timber  and  stone  :  Perrival  v.  Cooke  (2  C.  &  P.  460).  [Parke,  B.  That  only 
goes  to  the  measure  of  damage.]  This  is  in  form  an  action  on  the  case  in  tort,  and 
the  reason  given  for  its  not  being  contrary  to  the  rule,  "actio  personalis  moritur  cum 
persona,"  is,  that,  as  the  deceased  rector  could  not  be  sued  in  his  lifetime,  the  action 
cannot  be  said  to  die  which  never  had  existence  (1  Wms.  Saund.  216  b,  n  (a)).  Here, 
however,  a  right  of  action  did  exist ;  for,  directly  Bunbury  was  appointed,  he  might 
have  sued  ;  and  not  having  done  so,  the  right  died  with  him.  [Parke,  B.  It  was  a 
personal  right  to  recover  damages,  and  survived  to  his  executors.  At  common  law, 
eveiy  personal  right  passed  to  the  representatives  of  the  deceased,  with  some  few 
exceptions, — as  a  right  of  action  for  a  breach  of  promise  of  marriage  :  Chainherlaiu  v. 
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Williamson  (2  M.  &  Sel.  408).]  Be.sides,  it  appears  on  the  face  of  the  declaration  that 
the  vicarage  is  in  Wales,  and  the  custom  would  not  extend  to  that  country.  [Parke,  B. 
The  laws  and  customs  of  England  were  extended  to  Wales  by  the  stat.  27  Hen.  8, 
c.  26,  s.  2.] 

[562]  Lush  (with  whom  was  Benson)  appeared  for  the  plaintiff,  but  was  not  called 
upon  to  argue. 

Parke,  B.  There  must  be  judgment  for  the  plaintiff.  The  law  of  England  on 
this  subject,  which  is  correctly  set  out  in  the  declaration,  is  anomalous,  because  there 
is  no  obligation  on  a  vicar  in  his  lifetime  to  any  person  in  respect  of  keeping  the 
houses  and  buildings  belonging  to  the  vicarage  in  repair ;  but  inasmuch  as  it  would 
be  a  grievance  to  his  successor  if  he  were  not  entitled  to  recover  for  dilapidations,  it 
is  established  that  an  action  will  lie  at  the  suit  of  the  successor  against  the  executor 
of  the  deceased  incumbent.  The  rule  for  estimating  the  damage  is  thus  laid  down  in 
Burn's  Ecclesiastical  Law,  tit.  "Dilapidation"  (page  154,  9th  edit.): — "The  last 
incumbent,  or  his  executors,  are  chargeable  with  the  whole  dilapidations,  in  whose 
time  soever  they  have  grown  ;  and  the  reason  is,  because  he  had  the  same  remedy 
against  the  executors  or  administrators  of  his  predecessor,  and  it  was  his  own  fault  if 
he  did  not  make  use  of  it ;"  though,  with  respect  to  the  statute  13  Eliz.  c.  10,  which 
provides  a  remedy  where  ecclesiastical  persons  make  fraudulent  conveyances  in  order 
to  defeat  the  claims  of  their  successors,  the  same  learned  author  says,  that  "the 
statute  seems  at  first  sight  to  limit  the  suit  to  the  dilapidations  in  the  time  of  the  last 
incumbent."  That  statute,  however,  applies  only  to  the  particular  case  of  fraudulent 
conveyances ;  but,  by  the  established  law,  the  remedy  is  not  merely  for  dilapidations 
happening  in  the  time  of  the  last  incumbent,  but  for  the  dilapidations  existing  at  the 
time  his  incumbency  ceases  ;  for  he  was  bound  to  keep  the  vicarage  in  sufficient  repair, 
or  to  make  compensation  to  the  extent  of  putting  it  in  repair,  and  he  had  the  same 
remedy  against  the  representatives  of  his  predecessor,  if  he  chose  to  avail  himself  of  it. 
I  do  not  dispute,  that  if  the  state  of  the  vicarage  were  such  that  timber  or  stone 
could  be  got  for  [563]  the  necessary  repairs,  that  must  go  in  diminution  of  damages, 
but  it  is  only  a  circumstance  to  be  taken  into  consideration  in  estimating  the  sum  to 
be  paid  by  way  of  compensation.  This  is  a  right  of  action  given  by  the  law  of 
England  to  the  successor  of  each  incumbent,  and  that  obviates  all  difficulty  arising 
from  the  rule  "actio  personalis  moritur  cum  persona."  The  action  does  not  die  with 
the  successor,  being  a  personal  right  to  receive  compensation  from  the  representatives 
of  the  deceased  incumbent,  but  goes  to  the  executor,  just  as  a  covenant  to  pa}'  money 
or  do  any  other  act.  Therefore,  prima  facie,  and  without  authority  to  the  contrary, 
the  remedy  vests  in  the  executors  of  the  successor  of  each  incumbent.  Then  Mr.  Ogle 
says,  that  the  proper  course  would  have  been  for  Squire,  the  present  incumbent,  to 
pursue  his  remedy  against  the  defendant.  If  .Squire  had  sued  the  defendant,  he  could 
only  have  recovered  so  much  as  would  have  put  the  vicarage  in  a  proper  state  of 
repair  at  the  time  of  the  death  of  Hewson,  and  must  have  been  driven  to  a  second 
action  against  the  present  plaintiff  as  executrix  of  Bunbury.  Every  incumbent  has 
his  remedy  against  the  prior  incumbent,  if  alive,  or  his  representatives,  if  dead,  to 
recover  so'much  money  as  will  compensate  for  his  default  in  not  keeping  the  vicarage 
in  a  proper  state  of  repair;  but  Squire,  the  present  incumbent,  has  no  means  of 
ascertaining  the  sum  by  which  the  jury  could  estimate  the  damage  done  at  the  time 
of  Hewson's  death  ;  I  therefore  think"  that  the  proper  remedy  is  that  which  he  has 
taken,  by  action  against  the  executrix  of  Bunbury,  who  has  her  remedy  against  the 
defendant  as  executrix  of  Hewson.  With  respect  to  the  objection  that  this  vicarage 
is  in  Wales,  it  is  clear  that  the  statute  27  Hen.  8,  c.  26,  has  extended  this  custom 
to  Wales. 

RoLFE,  B.  I  am  of  the  same  opinion.  Mr.  Ogle  says  that  there  is  no  precedent 
of  an  action  by  the  executors  of  a  [564]  deceased  incumbent;  the  answer  is,  that 
there  is  no  precedent  of  an  action  by  an  incumbent  against  any  one  not  the  immediate 
predecessor,  or  his  representatives.  The  argument  would  be  entitled  to  consideration 
if  the  law  of  England  were  not  such  as  here  stated— if  the  custom  were  that  every 
vicar  should  leave  the  vicarage  in  as  good  state  of  repair  as  he  received  it  from  his 
predecessor;  for  then  there  might  be  a  remedy  against  each  incumbent  for  the  want 
of  repair  which  he  occasioned.  But  that  is  not  so.  The  law  is,  that  every  vicar  is 
bound  to  repair  and  leave  the  premises  belonging  to  the  rectory  or  vicarage,  so 
repaired,  to  his  successor.     That  being  the  correct  state  of  the  law,  Banbury's  executrix 
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was  bound  to  pay  to  Squire,  the  present  incumbent,  not  that  which  would  compensate 
for  the  want  of  repair  which  Bunbury  occasioned,  but  so  much  as  would  put  the 
premises  in  a  state  of  repair.  If  all  the  damage,  in  respect  of  which  Bunbuiy's 
executrix  was  compelled  to  make  compensation  to  Squii'c,  was  done  in  Hewson's  time, 
then  Hewson's  representatives  must  refund  to  Bunbury's  executrix  the  amount  she 
was  compelled  to  pay  ;  if  a  portion  only  was  done  in  Hewson's  time,  the  defendant 
will  pay  that  portion  only. 

Platt,  B.  At  the  death  of  Hewson,  the  buildings  erected  on  the  glebe  were  in  a 
state  of  dilapidation.  He,  therefore,  had  been  guilty  of  a  breach  of  the  duty  which 
he  owed  to  his  immediate  successor,  Bunbury,  who  might,  in  his  lifetime,  have  made 
the  representatives  of  Hewson  responsible.  Afterwards  Bunbury  dies,  and  it  appears 
that  the  buildings  continued  to  the  time  of  his  death  in  a  state  of  dilapidation.  Squiie, 
the  thiid  incunil)eiit,  finding  the  buildings  out  of  repair,  calls  on  the  executrix  of  his 
immediate  predecessor  to  pay  for  the  dilapidations.  As  to  timber  and  stone  being 
found  on  the  glebe  land,  if  that  be  so,  no  doubt  it  would  be  taken  into  consideration 
in  estimating  the  amount  of  repairs,  and  to  that  extent  the  sum  [565]  which  Squire 
would  recover  against  Bunbury's  executiix  would  be  diminished.  Hei'e  there  was  a 
duty  which  Hewson  owed  to  his  immediate  successor,  and  by  reason  of  his  failing  to 
perform  it,  the  executrix  of  Bunbury  has  been  called  upon  to  take  out  of  his  estate  an 
amount  sufficient  to  compensate  for  such  breach  of  duty.  It  would  be  hard  if  she  had 
no  remedy,  and  I  think  the  declaration  good. 

Judgment  for  the  plaintiff. 

The  Newry  and  Enniskillen  Railway  Company  v.  Coombe.  Feb.  17,  1849. — 
Debt  for  calls  on  railway  shares.  Plea,  that  the  defendant  became  the  holder  of 
the  shares  by  reason  of  his  having  contracted  and  subscribed  for  them,  and  not  other- 
wise ;  and  that,  at  the  time  of  his  so  contracting  (MHd  subscribing,  and  also  at  the 
time  of  making  the  calls,  he  was  an  infant ;  that,  while  he  was  an  infant,  he 
repudiated  the  contract  and  subscription,  and  gave  notice  to  the  plaintifl's  that  he 
held  the  shares  at  their  disposal : — Held,  a  good  prima  facie  bar ;  and  that  if  the 
defendant,  after  he  became  of  age,  disaffirmed  his  repudiation,  or  if  he  became 
liable  by  enjoyment  of  the  profits,  those  facts  should  be  replied. 

[S.  C.  5  Railw,  Cas.  633 ;  18  L.  J.  Ex.  325.     See  North  Western  Railway  Company 
V.  M'Michael,  1850,  5  Ex.  114.] 

Debt.  The  declaration  stated,  that  the  defendant,  at  the  respective  times  of  the 
making  of  the  respective  calls  hereinafter  mentioned,  was  and  still  is  the  holder  of 
divers,  to  wit,  fifteen  shares  in  the  said  Company,  and,  at  the  time  of  the  commence- 
ment of  this  suit  was  and  still  is  indebted  to  the  Company  in  a  laige  sum  of  money, 
to  wit,  the  sum  of  2001.  in  respect  of  two  sevei'al  calls,  the  first  of  the  said  calls  being 
a  call  of  a  certain  sum  of  money,  to  wit,  the  sum  of  21.  upon  each  of  the  said  shares, 
and  the  other  of  the  said  calls  being  a  call  of  a  certain  other  sura  of  money,  to  wit,  the 
sum  of  21.  10s.  upon  each  of  the  said  shares  theretofore  respectively,  to  wit,  on  &c., 
duly  made  by  the  Company ;  whereby  an  action  hath  accrued  to  the  Company,  by 
virtue  of  a  certain  Act  of  Parliament  made  and  passed  in  a  session  of  Parliament 
holden  in  the  eighth  and  ninth  years  of  the  reign  of  her  Majesty  Queen  Victoria, 
intituled  "  An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted  in 
Acts  with  respect  to  the  constitution  of  Companies  incorporated  for  carrying  on  under- 
takings of  a  public  nature  ;  "  and  also  of  an  Act  of  Parliament  made  and  passed  in  the 
ninth  year  of  the  reign  of  her  [566]  Majesty  Queen  Victoria,  and  intituled  "An  Act 
for  making  a  railway  from  the  town  of  Newry  to  the  town  of  Enniskillen  ;  "  to  demand 
and  have,  &c. 

Plea,  that  Ijefore  the  making  of  the  said  several  calls,  to  wit,  on  &c.,  the  defendant 
contracted  with  the  Company  to  take,  and  then  subscribed  for  the  said  shares,  and 
that  he  became  and  was  the  holder  of  the  said  shares,  bj'  reason  and  in  consequence 
of  his  having  so  contracted  and  subscribed  for  the  said  shai-es  as  aforesaid,  and  not 
otherwise  ;  and  that,  at  the  time  of  his  so  contracting  and  subscribing  for  the  said 
shares,  and  also  at  the  respective  times  of  the  making  of  the  said  several  calls,  he  the 
defendant  was  an  infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 
twenty  years ;  and  that,  after  he  the  defendant  had  so  contracted  and  sub.scribed  for  the 
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said  shares  as  aforesaid,  and  before  the  commencement  of  this  suit,  and  whilst  he  was 
such  infant  as  aforesaid,  and  within  the  age  of  twent\-one  years,  to  wit,  on  &c.,  he 
the  defendant  disaffirmed  and  repudiated  his  said  contract  and  subscription,  of  which 
the  said  disaffirmance  and  repudiation  the  plaintiff's  then  had  notice  ;  and  thereupon, 
and  before  the  commencement  of  this  suit,  and  whilst  the  defendant  was  such  infant 
as  aforesaid,  and  within  the  age  of  twenty-one  years,  to  wit,  on  ifec,  he  the  defendant, 
at  the  request  of  the  plaintiffs,  gave  notice  to  the  plaintiffs  that  he  the  defendant  then 
held  the  said  shares  at  their  disposal.  And  the  defendant  further  says,  that  he  the 
defendant  hath  always,  from  the  time  of  his  giving  the  said  last^mentioned  notice 
hitherto,  held  the  said  shares  at  the  disposal  of  the  plaintiffs  ;  of  all  which  the  plaintiffs 
have  always  hitherto  had  notice.     Veritication. 

Special  demurrer,  assigning  for  causes,  that  it  is  not  averred  nor  does  it  appear  by 
the  plea,  that  the  defendant  repu<liated  the  contract,  or  otherwise  refused  to  continue 
in  po.ssession  of  the  shares,  after  his  attainnig  the  age  of  twenty-one  years ;  nor  is  it 
averred  that  the  defend-[567]-ant  is  still  under  the  age  of  twenty-one  years,  nor  is 
any  other  good  cause  shewn  therein  wherefore  the  defendant  is  not  now  liable  for  the 
said  calls,  in  as  full  and  ample  a  manner  as  if,  at  the  time  of  the  making  of  the  said 
contracts,  the  defendant  had  attained  his  age  of  twenty-one  years ;  and  also  for  that 
it  dots  not  appear  in  and  by  the  said  plea  but  that  the  defendant  may  be  the  holder 
of  the  said  shares  as  trustee  or  otherwise,  so  as  to  be  liable,  notwithstanding  the 
defendant  was  or  is  still  an  infant.     Joinder  in  demurrer. 

Petersdorff,  in  support  of  the  demurrer.  There  are  two  questions  in  this  case  : — 
First,  whether  an  infant  is  liable  for  calls  under  the  statute  incorpoiating  the  Company ; 
secondly,  if  he  be  liable,  whether  there  is  anything  in  this  plea  to  exempt  him  from 
such  prima  facie  liability.  As  to  the  first  point,  this  is  not  an  action  based  upon  a 
contract,  but  one  arising  out  of  a  legal  liability  created  b}^  statute.  The  Lands  Clauses 
Consolidation  Act,  8  &  9  Vict.  c.  16,  is  incorporated  with  the  special  act  of  the  Com- 
pany, y  &  9  Viet.  e.  cxxix.  ;  and  the  effect  of  the  3rd  section  of  the  latter  act  is  to 
render  all  subscribers  to  the  undertaking  members  of  the  corpoiation,  just  as  if  they 
had  been  individually  named  in  the  statute.  The  8th  section  of  the  8  &  9  Vict.  c.  16, 
explains  the  term  "shareholder,"  namely,  "every  person  who  shall  have  subscribed 
the  prescribed  sum  or  upwards  to  the  capital  of  the  Company,  or  shall  otherwise  have 
become  entitled  to  a  share  in  the  Company,  and  whose  name  shall  have  been  entered 
on  the  register  of  shareholders."  The  21st  section  enjoins  the  payment  of  subscrip- 
tions ;  the  22nd  empowers  the  Company  to  make  calls  ;  the  25th  enables  them  to  sue 
for  calls  ;  and  the  26th  prescribes  a  form  of  declaration.  The  27th  section  declares, 
that,  on  the  trial  of  such  action,  "  it  shall  be  sufficient  to  prove  that  the  defendant, 
at  the  time  of  making  such  call,  was  a  holder  of  one  share  or  more  in  the  undertaking, 
and  that  such  [568]  call  was,  in  fact,  made,  and  such  notice  thereof  given,  as  is 
directed  by  that  or  the  special  Act."  The  28th  section  makes  the  production  of  the 
register  of  shareholders  prima  facie  evidence  of  the  defendant  being  a  shareholder. 
By  the  79th  section,  "  if  any  shareholder  be  a  lunatic  or  idiot,  such  lunatic  or  idiot 
may  vote  by  his  committee ;  and  if  any  shareholder  be  a  minor,  he  may  vote  by  his 
guardian,  or  any  one  of  his  guardians ;  and  every  such  vote  may  be  given  either  in 
person  or  by  proxy."  The  7th  section  of  the  8  &  9  Vict.  c.  cxxix.,  enacts,  "that,  if 
any  money  be  payable  to  any  shareholder,  being  a  minor,  idiot,  or  lunatic,  the  receipt 
of  the  guardian  of  such  minor,  or  the  receipt  of  the  committee  of  such  idiot  or  lunatic, 
shall  be  a  dischaige  to  the  Company  for  the  same."  It  is  manifest,  therefore,  that 
the  legislature  contemplated  the  case  of  an  infant  being  a  shareholder,  and  liable  for 
calls,  and  also  exercising  all  the  rights  incidental  to  shareholders.  The  allegations  in 
the  declaration,  which  are  not  denied  by  the  plea,  shew,  that,  at  the  time  the  calls 
were  made,  the  defendant  was  a  shareholder,  and  that  the  Company  are  seeking  to 
enforce  a  right,  derived,  not  from  contract,  but  from  the  defendant  having  subscribed 
to  the  undertaking :  the  obligation  to  pay  calls  arising  solely  from  the  po.ssession  of 
shares.  The  projectors  of  these  undeitakings  have  a  public  duty  cast  upon  them,  which 
it  is  the  policy  of  the  legislature  to  enforce ;  and  they  have  therefore  converted  into 
a  statutory  obligation  that  which,  under  other  circumstances,  would  be  only  an 
ordinary  debt.  The  Cork  ami  Bandon  Raihuay  Company  v.  Cazenove  (10  Q.  B.  935), 
decided  that  infancy,  at  the  time  the  calls  were  made,  is  no  answer  to  an  action  for 
calls  upon  shares,  of  which  the  party  remained  holder  after  he  came  of  age.  The 
defendant,  being  one  of  the  original  promoters  of  the  undertaking,  and  consequently 
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a  party  to  the  subscribers' agreement,  his  lia-[569]-bility  cannot  arise  from  any  contract 
with  the  Company,  for  at  that  time  it  had  no  existence,  but  must  depend  upon  the 
bargain  between  the  promoters  and  the  legislature.  It  is  as  if  the  defendant  had  been 
the  sole  applicant,  and  had  obtained  the  Act  of  Parliament,  imposing  upon  him  by 
name  this  liability.  The  infant  is  in  the  same  position  as  if  he  were  sued  for  penalties, 
or  had  some  duty  cast  upon  him  by  a  local  act — as,  for  instance,  lighting  or  paving. 
Suppose,  instead  of  an  action  for  calls,  the  statute  had  given  a  power  of  distress  and 
sale,  could  the  infant  have  maintained  an  action  against  the  party  levying?  [Parke,  B. 
If  he  repudiated  the  contract  befoie  the  distress  was  made.  The  privilege  of  infancy 
does  not  depend  on  the  nature  of  the  remedy,  or  the  mode  in  which  it  is  to  be  enforced. 
The  only  criterion  is,  whether  the  liability  is  derived  from  contract]  Where  an  infant 
is  authorised  by  statute  to  make  a  contract,  it  is  binding  on  him  :  Story  on  Contracts, 
sect.  73. 

Secondly,  there  is  nothing  in  the  plea  to  vary  the  general  statutable  liability 
of  an  infant  shareholder.  Assuming  this  to  be  a  voidable  contract,  the  defendant 
cannot  avoid  it  until  he  is  of  full  age.  If  he  disaffirm  during  infancy,  he  may 
nevertheless  ratify  when  he  becomes  of  age.  Ratification  and  affirmance  are  cor- 
relative terms  ;  and  the  latter  cannot  be  exercised  until  there  is  power  to  exercise  the 
former.  [Parke,  B.  That  is  contrary  to  Co.  Litt.  p.  380  a.,  where  it  is  laid  down, 
that  all  matters  in  fact  an  infant  may  avoid,  either  within  age  or  at  full  age ;  but 
that  all  matters  of  record  must  be  avoided  by  him  during  his  minority.]  The  dis- 
affirmance can  have  no  operation,  unless  he  restore  the  subject-matter  of  the  contract. 
There  cainiot  be  a  partial  disaffirmance.  But  the  plea  admits  that  the  defendant 
is  in  possession  of  the  shares,  and  alleges  that  he  holds  them  at  the  disposal  of  the 
plaintiff's ;  so  that  he  is,  in  effect,  a  trustee,  and  as  such  liable  for  calls.  It  [570]  is 
consistent  with  every  allegation  in  the  plea,  that  the  defendant's  name  is  on  the 
register  of  shareholders,  and  that  he  has  ratified  the  contract.  He  appears  by 
attorney  on  the  record,  and  must  therefore  be  assumed  to  be  of  full  age. 

Peacock,  contra.  The  statutes  referred  to  were  never  intended  to  alter  the  law' 
respecting  infants.  When  the  special  act  says,  that  the  subscribers  to  the  undertaking 
shall  be  united  into  a  Company,  for  the  purpose  of  making  a  railway,  it  means  such 
persons  as  have  entered  into  a  contract  of  subscription  valid  in  law.  It  uses  the 
words  "  subscribers  and  their  executors,"  thus  defining  the  term  "  shareholder "  to 
mean  a  person  whose  interest,  on  his  death,  would  vest  in  his  executors.  But  an 
infant  can  have  none,  for  he  is  incapable  of  making  a  will.  It  would  be  singular 
if  an  infant,  who  is  protected  from  an  imprudent  purchase  of  goods,  should  be 
liable  on  a  contract  to  any  extent  for  railway  shares.  Such  a  contract  can  only  be 
supported  on  the  ground  that  it  may  be  beneficial ;  but  contracts  of  that  description 
are  voidable  during  infancy,  or  may  be  ratified  at  full  age.  Under  the  7th  section  of 
the  special  act,  the  guardian  is  entitled  to  receive  the  profits  ;  so  that  the  infant 
could  derive  no  benefit  from  being  the  holder  of  shares.  The  79th  section  of  the 
general  act  no  doubt  provides  for  the  case  of  infants  being  shareholders,  as  they 
might  be  by  bequest ;  but  it  treats  them  as  persons  of  insufficient  discretion  to 
vote  at  any  meeting  of  the  Company.  The  words  "  persons  who  have  subscribed," 
in  the  21st  section  of  that  act,  must  be  construed  in  the  same  way  as  the  similar 
words  in  tl;e  3rd  section  of  the  special  act.  [Parke,  B.  Suppose  an  infant  purchased 
shares,  and  then  repudiated,  who  would  be  liable  on  the  shares?]  The  party  who  sold 
them.  The  rights  of  an  infant  ou  the  purchase  or  sale  of  shares  was  much  dis- 
[571]  cussed  in  the  case  of  Stikeman  v.  Dawsun  (1  De  Gex.  &  S.  90).  [Parke,  B. 
In  Com.  Dig.  tit.  "Enfant,"  (C.  2),  it  is  said,  "So,  if  an  infant  sells  goods,  the  sale 
is  void  ;  and  if  the  vendee  takes  them,  trespass  lies  against  him  ;  1  Mod.  137."] 
The  cases  as  to  leases  by  infants  are  reviewed  in  Piatt  on  Leases  (vol.  1,  p.  2iS) ; 
and  the  conclusion  come  to  is,  that  they  are  voidable.  With  lespect  to  infant  lessees, 
it  is  there  said  (id.  p.  528),  "  A  lease  granted  to  an  infant  is  not  void,  unless,  perhaps, 
it  be  obviously  prejudicial  to  his  interest;  but  it  is  voidable  on  attaining  his 
majority,  though,  in  order  to  escape  from  the  burthen  of  the  rent,  he  must  express 
his  dissent  in  a  reasonable  time,  and,  it  is  apprehended,  Ijefore  the  arrival  of  the  day 
of  payment."  All  the  books  shew  that  an  infant  may  avoid  a  lease,  either  within  age  or 
after  full  age:  Com.  Dig.  tit.  "Enfant,"  (C.  9);  Bac.  Abr.  tit.  "Infancy  and  Age," 
(I.  5);  Co.  Litt.  380,  b.  In  Zouch  v.  Farsmts  (3  Bur.  1794),  which  decided  that 
the  conveyance  of  an  infant  mortgagee  was  binding,  and  could  not   be  avoided  by 
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hi.s  entry  during  his  infancy,  Lord  Mansfield  says  (3  Burr.  1805),  "  We  think  the 
law  is  as  laid  down  by  Perkins  (sect.  12),  that  all  such  gifts,  grants,  or  deeds, 
made  by  infants,  which  do  not  take  effect  by  delivery  of  his  hand,  are  void  ;  but 
all  gifts,  grants,  or  deeds  made  by  infants  by  matter  in  deed  or  in  writing,  which 
do  take  effect  by  delivery  of  his  band,  are  voidable  by  himself,  by  his  heirs'  and  by 
those  who  have  his  estate."  [Parke,  B.  Kirton  v"  Elliott  (2  JBulst.  69)  decided 
that  an  infant  lessee  is  chargeable  with  rent  if  he  occupies  and  enjoys  That 
decision  is  recognised  in  Efelyn  v.  Chichester  (3  Burr.  1717).]  That  decision  proceeded 
on  the  fact  of  there  having  been  a  beneficial  occupation. 

Secondly — The  plea  brings  the  case  within  the  principle  of  the  decisions  referred 
to.  The  declaration  alleges  that  [572]  the  defendant  is  a  shareholder  ;  the  plea  shews 
that  he  was  an  original  subscriber,  and  repudiated  the  contract.  If  he  affirmed  it 
after  he  became  of  age,  that  fact  ought  to  have  been  replied  :  Cohen  v.  Arinslrong 
(I  M.  &  Sel.  724)  ;  Bai/Ii,-;  v.  Dinelei/  (3  M.  &  Sel.  -147)  ;  Steph.  Plead  387.  [Parke,  B. 
Could  he  affirm  at  full  age,  if  he  formally  repudiated'!]  It  is  doubtful  whether  he 
could  ;  but  at  all  events,  this  plea  shews  that  he  has  not  done  so ;  for  it  is  stated 
that  he  holds  the  shares  at  the  disposal  of  the  plaintiffs.  The  defendant  has  no 
power  to  remove  his  name  from  the  register  of  shareholders  ;  all  that  he  could  do 
was  to  repudiate  the  contract,  and  give  the  plaintiffs  notice.  The  twenty-seventh  and 
tvi'enty-eighth  sections  only  declare  what  shall  be  prima  facie  evidence  of  the  defen- 
dant being  a  shareholder.  In  The  Cork  and  Bandon  Builway  Company  v.  Catenove,  the 
calls  were  made  after  the  defendant  came  of  age,  and  the  plea  did  not  shew  any 
repudiation  ;  so  that  the  case  resembled  that  of  an  infant  lessee  who  does  not  repudiate 
until  after  rent  is  due. 

Petersdorft',  in  reply.  Though  an  infant  caimot  appoint  an  executor,  administra- 
tion may  be  obtained  of  his  effects.  The  argument  on  the  other  side  proceeds  on  the 
ground  that  this  action  is  founded  on  contract ;  but  whatever  contract  previously 
existed  was  superseded  when  the  act  of  Parliament  was  obtained.  It  is  not  as  if  the 
Company  were  seeking  to  give  effect  to  the  subscription  contract.  As  soon  as  the 
defendant  became  the  holder  of  shares,  he  was  possessed  of  a  chattel  to  which  he 
might  have  reasserted  his  right,  and  maintained  detinue  for  the  certificates,  not- 
withstanding his  repudiation  during  minority.  The  cases  respecting  leases  establish, 
that  where  an  interest  passes,  an  infant  ma}'  disaffirm  his  repudiation.  Ratification 
after  majority  need  only  be  replied,  where  the  plea  is  one  of  infancy,  in  general 
terms  ;  here  it  was  incumlient  on  the  defendant  to  set  forth  the  circumstances  [573] 
by  which  his  liability  was  destroyed.  The  plea  does  not  shew  an  absolute,  but  a 
partial  disaffirmance  only, — not  a  surrender  of  all  interest  which  passed  under  the 
contract,  but  a  mere  offer  to  give  it  up.  [Parke,  B.  It  is  difficult  to  see  how  he 
could  get  rid  of  the  shares,  except  by  telling  the  Company  that  he  had  repudiated, 
and  would  take  no  interest  under  the  contract ;  then  they  ought  to  have  erased  his 
name  from  the  register  of  shareholders.  The  term  "shareholders"  only  imports 
a  right  to  divide  the  profit  of  the  concern  :  Bligh  v.  Brent  (2  Y.  &  C.  268) ;  but  the 
defendant  gives  notice  that  he  will  have  nothing  more  to  do  with  it  ]  It  is  con- 
sistent with  this  plea,  that  the  defendant  may  have  received  a  dividend  on  the  shares, 
and  ought  not  therefore  to  be  allowed  to  repudiate  his  liability  :  Story  on  Contracts, 
sect.  62.     [Parke,  B.,  referred  to  Holmes  v.  Bluggy  (2  Moore,  552).] 

Parke,  B.  There  must  be  judgment  for  the  defendant.  The  declaration  states 
the  defendant  to  be  the  holder  of  shares  in  the  Company,  and  to  be  indebted  in  that 
character  for  calls.  The  defendant  pleads  [his  Lordship  read  the  plea].  The  first 
ground  insisted  on  by  Mr.  Petersdorft'  was,  that  the  defendant  is  liable  by  virtue  of  a 
duty  cast  upon  him  by  act  of  parliament,  and  not  by  reason  of  a  contract.  It  is  true 
that  in  one  sense  the  obligation  is  imposed  by  act  of  parliament.  The  private  act 
incorporates  the  provisions  of  the  Companies  Clauses  Consolidation  Act,  in  the  same 
way  that  the  Genei'al  Inclosure  Act  incorporates  in  it  all  other  Inclosure  Acts.  But 
the  Company  is  regulated  by  the  private  act,  which  does  not  impose  any  public  duty, 
but  merely  carries  into  eflect  the  private  agreement  of  the  parties,  and  enables  them 
to  co-operate  with  more  extensive  powers,  the  legislature  lending  its  aid  in  execution 
of  the  undertak-[574]-ing.  Therefore,  although  the  obligation  is  imposed  by  act  of 
parliament,  it  is  imposed  in  resnect  of  a  contract  which  the  parties  have  entered  into. 
The  general  act  (8  &  9  Vict.  c.'l6,  s.  26),  enables  the  Company  to  recover,  by  a  more 
concise  form  of  declaration,  the  amount  due  for  calls  from  all  persons  who  are  share- 
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holders  ;  and,  by  the  8th  .section,  "  Every  person  who  shall  have  subscribed  the 
prescribed  sum,  or  upwards,  to  the  capital  of  the  Company,  or  shall  otherwise  become 
entitled  to  a  share  in  the  Company,  and  whose  name  shall  have  been  entered  on  the 
register  of  shareholders  thereinafter  mentioned,  shall  be  deemed  a  shareholder  of  the 
Company."  The  words  "every  person  who  shall  have  subscribed"  mean  every  person 
who  shall  have  "contracted  to  subscribe"  The  general  rule  is  well  illustrated  in 
Stoirell  V.  Lord  Zouch  (Plowd.  364),  viz.  "that  where  acts  of  parliament  enjoin  the 
doing  of  anything  which  requires  sound  and  perfect  reason  in  the  execution  of  it,  the 
makers  of  the  act  did  not  intend  it  to  be  done  by  those  who  have  not  perfect  reason  ;  " 
and  this  instance  is  given  :  "  If  an  infant  is  a  bailiff  or  receiver,  and  he  accounts  before 
auditors  assigned,  and  is  found  in  arrears,  the  auditors  cannot  eonmiit  him  to  the  next 
gaol ;  and  yet  the  statute  of  Westminster  2,  cap.  11,  is  general  in  such  case,  viz.  that 
they  may  commit  all  bailiffs  and  receivers  ;  but  an  infant,  who  has  not  discretion,  is  not 
intended  by  the  reasonable  sense  of  the  letter,  nor  is  he  bound  by  the  act."  The  law 
is  never  to  be  construed  so  as  to  afl'ect  with  liability  to  a  contract  persons  incapable  of 
contracting  ;  therefore,  the  liability  imposed  by  this  statute  cannot  apply  to  such  of 
the  subscribers  as  are  lunatics,  infants,  or  feme  coverts.  It  is  true  that  the  statute 
contemplates  the  case  of  infants  being  shareholders,  and  no  doubt  they  may  acquire 
shares  by  descent  or  marriage  ;  but  the  question  here  is,  whether,  when  an  infant  has 
become  a  shareholder  by  contract,  he  may  not  disaffirm  it.  I  am  of  [575]  opinion 
that  this  is  the  ordinary  case  of  a  contract  with  the  Company,  which  the  defendant 
may  disaffirm.  Then  it  is  argued,  that  if  he  disaffirms  he  must  do  so  when  he  comes 
of  age,  and  not  during  his  minority,  foi'  the  disaffirming  must  be  at  a  time  when  he  is 
capable  of  affirming  the  contract.  But  the  authorities  cited  from  Bac.  Abr.  tit. 
"  Infancy,"  (I.)  5,  and  Co.  Litt.  p.  380,  clearly  shew  that  an  infant  may  avoid  matters 
in  fait,  either  within  age  or  at  full  age  ;  but  matters  in  respect  of  which  his  nonage 
requires  inspection,  he  must  disaffirm  during  his  minority.  Therefore,  in  this  case  it 
was  competent  for  the  defendant  to  repudiate  the  contract  whilst  an  infant.  Then 
it  is  said,  on  these  pleadings,  non  constat  that  the  defendant  may  not  have  affirmed 
the  contract  after  he  became  of  age,  and  so  have  disaffirmed  his  repudiation.  But  if 
so,  that  fact  must  come  from  the  plaintiffs  by  way  of  reply ;  and  though  some  doubt 
may  seem  to  be  created  by  the  expressions  of  the  judges  in  the  ease  of  The  Cork  and 
Bandon  Baihrai/  Company  v.  Cazenovc,  as  reported  in  the  Jurist  (11  Jur.  802),  it  is 
clearly  the  subject  of  a  replication.  Then  it  is  asked,  what  the  position  of  the  defen- 
dant would  have  been  if  he  had  actually  enjoyed  some  of  the  profits  of  the  concern 
before  repudiation.  In  the  case  which  I  referred  to  in  Bulstrode  (Kirkton  v.  Elliott, 
2  Bulst.  69),  where  an  infant  took  a  lease,  and  entered  and  enjoyed  the  land  demised, 
Dodderidge,  J.,  says,  "If  a  greater  rent  be  reserved  than  the  land  is  worth,  there, 
peradventure,  the  infant  shall  not  be  charged  with  it."  That  inquiry,  however,  is 
not  material  to  the  present  case,  because  it  does  not  appear  that  there  was  any  enjoy- 
ment of  the  profits  prior  to  the  time  of  the  calls.  Indeed,  for  anything  that  appears, 
this  may  have  been  the  first  call.  And  further,  if  it  be  true  that  the  defendant  would 
be  responsible  for  calls,  provided  he  enjoyed  the  profits,  that  fact  ought  certainly  to 
come  from  the  other  side  ;  we  can-[576]-not  intend  it  from  the  defendant's  plea,  which 
affords  a  good  prima  facie  answer.  Then  it  is  said,  that  the  plea  contains  no  suflicient 
averment  that  the  defendant  has  done  all  that  he  ought  to  do  in  order  to  repudiate 
the  contract  I  am  at  a  loss  to  see  how  he  could  have  done  more.  It  is  averred,  that 
"the  defendant  disaffirmed  and  repudiated  his  said  contract,  of  which  disaffirmance 
and  repudiation  the  plaintiffs  then  had  notice,  and  that  the  defendant  gave  notice  to 
the  plaintiffs  that  he  then  held  the  shares  at  their  disposal."  That  is  all  the  defendant 
is  called  upon  to  do.  If  his  name  still  remains  on  the  register  of  shareholders  it  is 
the  fault  of  the  plaintiffs  in  not  striking  it  out ;  but  the  defendant  is  not  liable,  unless 
he  is  bound  by  the  contract  to  subscribe,  and  his  name  is  also  on  the  register.  I 
should  observe,  that  this  judgment  does  not  clash  with  that  of  the  Court  of  Queen's 
Bench,  in  the  case  of  The  Cork  and  Bandon  Railway  Company  v.  Cazeimve ;  because  there 
the  plea  contained  no  averment  of  repudiation,  and  the  judgment  proceeded  on  the 
assumption,  that,  after  the  defendant  came  of  full  age,  he  assented  to  the  purchase, 
and  so  ratified  it. 

RoLFE,  B.  I  am  of  the  same  opinion.  It  is  sought  to  render  the  defendant  liable, 
on  the  allegation  that  he  actually  bought  shares  in  the  undertaking.  The  plea  shews 
that  it  was  not  so,  because  it  states  the  mode  in  which   he  became  a  shareholder  ; 
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namely,  that  he  was  one  of  the  original  subscribers — that  is,  one  of  the  persons  who 
originally  contracted  to  furnish  money  with  which  the  concern  was  to  be  carried  on. 
The  first  question  is,  whether  the  legislature  meant  to  alter  the  liability  of  persons, 
being  infants,  who  entered  into  such  contracts.  That  could  not  have  been  the  meaning. 
When  the  statute  says,  that  all  persons  subscribing  shall  become  shareholders,  it  means' 
all  persons  who  by  law  can  enter  into  contracts.  Unless  that  construction  be  adopted, 
the  most  inconvenient  con-[577]-sequences  would  ensue.  For  instance,  the  14th  section 
says,  "  that  every  shareholder  may  sell  or  transfer  his  shares."  Can  it  be  argued  that 
an  idiot,  or  a  lunatic,  or  an  infant  could  do  so  •  The  difficulty  can  only  be  got  over 
by  holding,  that  when  the  statute  says,  that  "  every  person"  may  do  certain  things,  it 
means  "  every  person  who  is  not  by  law  incompetent "  to  do  the  particular  acts.  That 
is  in  accordance  with  the  principle  recognised  in  the  case  cited  from  Plowden  by  my 
Brother  Parke.  Such  a  principle  is  quite  familiar  to  us.  Take,  for  instance,  the  act 
for  the  consolidation  of  the  criminal  law.  There  it  is  enacted,  that  if  any  person  shall 
obtain  goods  by  false  pretences,  he  shall  be  liable  to  certain  punishment.  Does  that 
apply  to  a  child  six  years  old  !  Clearly  not ;  it  means  a  person  whom  the  legislature 
considers  capable  of  committing  the  crime,  and  therefore,  of  necessity,  cannot  apply  to 
an  infant  of  tender  years.  So  here,  when  the  legislature  says,  "  all  persons  subscribing," 
it  means  all  persons  capable  of  entering  into  a  contract  as  subscribers.  This  plea 
says,  that  the  defendant  never  became  a  shareholder,  except  by  entering  into  a  contract 
at  the  time  he  was  an  infant,  and  that  he  repudiated  it  after  he  became  of  age.  I 
must  say,  I  doubt  whether  the  doctrine  as  to  a  lease  granted  to  an  infant  who  enjoys 
the  land  demised  would  apply  here,  because  this  liability  rests  entirely  in  contract, 
and  there  is  no  possession  of  anything;  all  that  the  party  gets  is  a  right  to  a  portion 
of  the  profits  of  the  undertaking.  But,  taking  the  doctrine  referred  to  as  applicable, 
we  must  look  at  it  in  its  integrity  ;  and  part  of  that  doctrine  is,  that,  during  minority, 
an  infant  taking  an  interest  may  disaffirm.  Here  there  was  a  disaffirmance,  which 
seems  to  me  absolute  and  complete  ;  it  is  alleged  that  he  disaffirmed  the  contract,  and 
gave  the  plaintiffs  notice  of  it,  and  that  is  all  that  he  could  possibly  do.  It  does  not 
appear  that  there  were  any  certificates  of  shares  which  he  could  have  given  up,  nor 
is  it  necessary  that  any"  should  have  issued.  He  [578]  became  a  shareholder  by 
contract  during  infancy,  and  during  infancy  he  disaffirmed  the  contract ;  therefore,  in 
my  opinion,  he  ceased  to  be  a  shareholder  liable  to  be  sued  for  calls.  This  decision  is 
not  at  variance  with  the  principles  on  which  the  Court  of  Queen's  Bench  proceeded, 
in  The  Cwk  and  Banchm  PMilway  Company  v.  Casenove,  because  that  case  went  entirely 
on  the  ground  that  the  infant  had  adopted  his  position  of  shareholder  after  he  became 
of  full  age,  and  there  was  no  averment  of  repudiation. 

Pl.att,  B.  The  act  of  pariiament  under  which  the  railway  is  constructed  has  two 
objects :  first,  as  regards  third  persons  not  immediately  interested  in  the  undertaking; 
secondly,  the  regulation  of  the  rights  of  members  of  the  Company  inter  se  As  to  the 
latter,  it  is  precisely  the  same  as" if  there  h;id  been  an  agreement  between  the  parties, 
which  had  received  the  sanction  of  the  legislature.  If  so,  it  must  be  sanctioned  with 
the  ordinary  consequences  ;  namely,  that  if  any  one  of  the  parties  is  by  law  incapable 
of  contracting,  he  is  not  bound  by  it.  And  it  is  remarkable,  that,  upon  examination 
of  the  sections  relating  to  lunatics,  infants,  or  idiots,  it  will  be  found  that  all  the 
provisions  respecting  them  are  for  their  benefit,  and  do  not  impose  upon  them  any 
burden.  That  shews  that  the  legislature  intended  them  to  have  all  the  advantages 
which  the  law  might  gi\e  them  as  holders  of  shares.  It  seems  to  me,  therefore,  that 
the  repudiation  by  this  infant,  before  he  became  of  age,  operated  to  avoid  the  contract 
of  subscription  ab  initio. 

Judgment  for  the  defendant. 


[579]  Richard  Peter  Warren,  Clerk  v.  Mary  Lugger,  Executrix  of  John 
Lloyd  Lugger,  Clerk,  Deceased.  Feb.  10,  lS49.-In  an  action  by  the  successor 
against  the  executors  of  a  deceased  ivctor,  for  dilapidations,  the  declaration 
alleged  that  the  deceased  was  rector  of  the  parish  church  of  T.  cum  J  ,  and  was 
seised,  in  n^ht  of  the  said  rectory,  of  certain  buildings,  and  also  of  certain  glehe 
lands,  lying  and  being,  to  wit,  in  the  parish  aforesaid.  It  appeared  that  the 
rectory  consisted  of  the  parish  of  T.,  of  which  the  plaintiflf  was  rector,  and  of  the 
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parishes  of  J.  and  C,  of  which  he  was  vicar  : —Held,  that  the  plaintiff  could  not 
recover  in  respect  of  dilapidations  in  the  parish  of  C. 

[S.  C.  18  L.  J.  Ex.  256.] 

Case  by  the  rector  of  the  parish  of  Tregoney  cum  St.  James,  against  the  executrix 
of  the  preceding  rector,  for  dilapidations.  The  declaration,  after  reciting,  that  by  the 
law  of  England  the  rectors  and  vicar.s  of  this  kingdom,  for  the  time  being,  are  bound 
to  repair  the  houses,  buildings,  and  tenements  belonging  to  their  respective  rectories 
and  vicarages, (a)  &c.,  proceeded  thus  : — "  And  whereas  the  said  Kev.  John  Lloyd 
Luggei',  deceased,  in  his  lifetime  and  at  the  time  of  his  decease,  to  wit,  on  the  1st  of 
September,  a.d.  1847,  was  rector  of  the  parish  church  of  Tregoney  cum  St.  James, 
in  the  county  aforesaid,  and  was  seised,  in  right  of  the  said  rectory,  of  and  in  certain 
buildings,  out-houses,  and  gardens  thereunto  belonging,  and  also  of  certain  glebe 
lands  and  tenements  lying  and  being,  to  wit,  in  the  parish  aforesaid."  The  declara- 
tion then  proceeded  to  allege,  in  the  usual  form,  the  death  of  the  said  John  Lloyd 
Lugger,  the  institution  of  the  plaintift'  to  the  rectory,  the  dilapidated  state  of  the 
buildings  and  out-houses,  and  of  the  fences  and  gates  of  the  garden  and  glebe  lands 
and  tenements,  and  the  non-payment  by  the  defendants  of  the  sums  necessary  to 
repair  the  same. 

Plea,  payment  into  court  of  1001.,  and  no  damages  ultra.  Replication,  damages 
ultra,  upon  which  issue  was  joined. 

The  particulars  of  demand  stated,  that  the  action  was  brought  to  recover  damages 
in  respect  of  the  causes  of  action  in  the  declaration  mentioned,  which  the  plaintiff 
estimates  at  1731.  13s.  9d. 

At  the  trial,  before  Williams,  J.,  at  the  Cornwall  Sum-[580]-mer  Assizes,  1848,  it 
appeared  that  the  rectory  described  in  the  declai-ation  as  Tregoney  cum  St.  James, 
consisted  of  the  parish  of  Tregoney,  of  which  the  plaintiff  was  rector,  and  of  the 
parishes  of  St.  James  and  Cuby,  of  which  he  was  vicar.  The  greater  pait  of  the 
glebe  lands  were  situate  in  the  parish  of  Cuby,  and  the  amount  of  dilapidations 
exclusively  within  the  parishes  of  Tregoney  and  St.  James  did  not  exceed  601.  It 
was  objected  by  the  defendant's  coutisel,  that  the  plaintiff  could  not  recover  for 
dilapidations  in  the  parish  of  Cuby,  inasmuch  as  the  declaration  limited  the  claim 
to  compen-sation  for  damage  in  the  parishes  of  Tregoney  and  St.  James.  The  plaintiff's 
counsel  applied  to  amend  the  declaration  so  as  to  include  the  parish  of  Cuby  ;  the 
learned  Judge  thought  that  he  had  no  power  to  amend,  but  it  was  agreed  that  the 
amendment  should  be  considered  as  made,  if  the  Court  should  think  the  Judge  could 
and  ought  to  have  made  it.  Evidence  was  then  given  as  to  the  whole  of  the  dilapida- 
tions, and  a  verdict  was  found  for  the  plaintiff  for  51.,  in  addition  to  the  1001.  paid  into 
court,  leave  being  reserved  for  the  defendant  to  move  to  enter  a  nonsuit  on  the 
above  objection. 

Crowder,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accordingly,  against  which 

Cockburn  and  Montague  Smith  now  shewed  cause.  Since  the  rule  8,  of  H.  T. 
4  Will.  4,  it  is  not  necessary  even  in  a  local  action  to  state  the  venue  in  the  body  of 
the  declaration.  Here  no  parish  is  mentioned,  the  only  statement  being  that  the 
defendant's  testator  was  "rector  of  the  parish  church  of  Tregoney  cum  St.  James, 
in  the  countj'  aforesaid,"  and  that,  in  right  of  the  said  rectory,  he  was  seised  of 
certain  buildings  and  lands  "lying,  to  wit,  in  the  parish  aforesaid."  The  rectory 
includes  more  than  one  parish,  so  that  the  words  laid  under  the  videlicet  are  ambiguous, 
and  may  be  rejected  [581]  as  surplu.sage.  Where  local  description  is  unnecessary, 
if  it  be  doubtful  whether  the  place  be  laid  in  the  declaration  as  venue  or  as  local 
description,  it  will  be  referred  merely  to  venue :  I'he  Mersey  and  Irwell  Navigation  v. 
Douglas  (2  East,  497).  Boydell  v.  Harkness  (.3  C.  B.  168)  shews  that  this  description 
has  reference  to  venue  only  ;  there  a  count  by  indorsee  against  drawer  of  a  bill  payal)le 
in  London,  the  venue  being  also  London,  contained  a  general  allegation  of  present- 
ment ;  and  it  was  held  that  the  rule  of  H.  T.  4  Will.  4,  rendered  it  a  sufficient  allega- 
tion of  a  presentment  in  London.  Also,  in  Cook  v.  SuiJ't  (14  M.  &  W.  235)  it  was  held 
that  a  declaration  on  a  penal  statute  which  makes  the  action  local,  need  not  since  that 
rule  aver  that  the  penal  act  was  done  in  the  particular  county,  if  that  county  be  the 
venue  in  the  margin  of  the  declaration.     It  is  only  in  trespass  or  replevin  that  local 

(a)  See  Bunbunj  v.  Hewsoit,  ante,  8.  558, 
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description  is  necessary  :  in  this  action  it  is  enough  to  allege  a  county  for  venue  : 
Jt'are  v.  Boydell  (3  M.  &  Sel.  U8).  Jefferies  v.  Duncmnhe  (11  East,  -226)  shews,  that 
where  local  description  is  not  requisite  in  a  declaration,  such  description  will  be 
ascribed  to  venue,  even  though  not  laid  under  a  videlicet.  Here  the  statement  of  the 
parish  being  immaterial  of  itself,  and  also  laid  under  a  videlicet,  the  plaintiff  is  not 
bound  to  prove  it.  At  all  events,  if  there  be  any  variance  between  the  declaration 
and  proof,  the  Court  have  power  to  amend. 

Crowder  and  Collier,  in  support  of  the  rule.  The  words  "  lying  and  being,  to  wit, 
in  the  parish  aforesaid,"  cannot  be  rejected.  They  are  material  as  a  local  description 
of  the  lands,  and  though  under  a  videlicet  must  be  proved  as  laid.  In  a  note  to 
Dakin's  case  (2  Wms.  Saund.  291,  n.  1),  it  is  said,  "But  a  videlicet  or  scilicet  is  not 
always  mere  surplusage,  and  cannot  be  re-[582]-jected  as  such.  For  where  an  allega- 
tion is  sensible  and  consistent  in  the  place  where  it  occurs,  and  not  repugnant  to 
antecedent  matter,  though  laid  under  a  videlicet,  and  however  inconsistent  with  a 
subsecjuent  allegation,  it  cannot  be  rejected  as  surplusage  : "  Rex  v.  Stevens  (5  East, 
244).  Therefore,  supposing  it  unnecessarj'  to  give  any  local  description,  this  declara- 
tion contains  a  substantial  a\erment  of  locality,  which  the  plaintiff  is  bound  to  prove : 
Bristow  V.  H'right  (1  Dougl.  665).  In  Williamson  v.  Allison  (2  East,  4-52),  Lawrence,  J., 
says,  "  With  respect  to  what  averments  are  necessary  to  be  proved,  1  take  the  rule 
to  be,  that  if  the  whole  of  an  averment  may  be  struck  out  without  destroying  the 
plaintiff's  right  of  action,  it  is  not  necessary  to  prove  it;  but  otherwise,  if  the  whole 
cannot  be  struck  out  without  getting  rid  of  a  part  essential  to  the  cause  of  action : 
for  then,  though  the  averment  be  more  particular  than  it  need  have  been,  the  whole 
must  be  proved,  or  the  plaintiff  cannot  recover."  Here  local  description  was  necessary, 
for  the  action  is  not  founded  on  contract,  or  any  personal  injury,  but  purely  relates 
to  land:  Doe  d.  Rogers  v.  Bnth  (2  N.  &  M.  440),  IVilson  v.' Chirk  (1  Esp.  273). 
Separate  actions  may  be  brought  for  dilapidations  to  different  parts  of  the  rectory  : 
Young  V.  Mvnlni  (4  M.  &  Sel.  1^3);  consequently,  this  judgment  would  be  no  bar  to 
another  action  for  the  dilapidations  in  Cuby.  As  to  the  power  of  amendment,  this 
is  not  a  variance  which  the  Court  could  amend,  as  it  is  sought  to  extend  the  proof  by 
adding  something  in  addition  to  what  is  alleged  in  the  declaration.  They  also  referred 
to  Stukeley  v.  Butler  (Hob.  168). 

Pollock,  C.  B.  The  rule  must  be  absolute.  This  is  not  matter  of  venue  but  of 
local  description,  and  the  plaintiff  has  failed  to  prove  damage  exceeding  the  amount 
paid  into  [583]  court,  within  the  parish  to  which,  hy  his  declaration,  he  has  limited 
himself.  With  respect  to  the  power  of  amendment,  I  am  disposed  to  think  that  the 
learned  Judge  had  the  power  to  make  it,  but  it  certainly  is  not  a  case  in  which 
I  should  be  inclined  to  allow  an  amendment ;  and  a  discretion  is  left  to  us  on  the 
subject. 

KOLFE,  B.  I  also  think  the  rule  should  be  absolute.  This  is  an  action  for 
dilapidations  to  certain  glebe  lands,  which  belonged  to  a  deceased  rector.  It  was  first 
argued  that  it  was  not  necessary  to  describe  in  the  declaration  where  those  lands  are 
situate.  I  rather  doubt  that  proposition,  for  this  being  a  local  action,  the  land  must 
appear  to  be  in  the  county.  But  it  is  not  necessary  to  decide  that  point,  because 
whether  requisite  oi'  not,  they  are  described  as  "certain  glebe  lands  and  tenements 
lying  and  being,  to  wit,  in  the  paiish  aforesaid."  It  is  said  that  those  words  may  be 
rejected  as  surplusage,  because  no  parish  is  mentioned  before;  but  with  that  I  cannot 
concur.  The  deceased  is  stated  to  have  been  rector  of  the  parish  church  of  Tregoney 
cum  St.  James,  and  the  words  "parish  aforesaid"  must  be  taken  to  refer  to  that 
parish  ;  so  that  the  description  is  of  land  lying  and  being  in  the  parish  of  Tregoney 
cum  St.  James,  the  only  parish  previously  mentioned.  It  was  argued,  that,  as  the 
plaintiff  is  alleged  to  be  seised  of  them  in  right  of  the  rectory,  the  description  is 
immaterial,  and  might  be  applicable  to  Cuby  as  well  as  to  Tregoney  cum  St.  James. 
But  the  case  of  Youvc;  v.  Munhy  is  decisive  on  that  point,  since  it  shews,  that  for 
every  dilapidation  in  different  parts  of  the  rectory,  the  successor  may  bring  actions 
toties  quoties.  When,  therefore,  the  -plaintiff  .says,  "I  bring  my  action  in  respect  of 
dilapidations  to  lands  known  to  be  lands  in  the  parish  of  Ti'egoney  cum  St.  James, 
the  defendants  must  understand  that  he  means  to  confine  himself  to  dilapidations  in 
that  place  only.  If  another  action  should  be  brought  for  the  dilapidations  in  [5«4J 
Cuby,  the  judgment  in  this  action  could  not  be  pleaded  in  bar,  because  the  dilapida- 
tions in  this  declaration  are  on  the  face  of  it  not  in  Cuby,  but  in  Tregoney  cum 
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St.  James.     That  shews  that  the  local  description  is  impoitaiit.     With  respect  to  the 
question  of  amendment,  I  think,  with  the  learned  Judge,  at  the  trial,  that  he  had  no 
such  power.     On  that  point,  however,  it  is  not  necessary  to  give  an  opinion,  because 
we  ourselves  think  that  no  amendment  ought  to  be  allowed. 
Rule  absolute  for  a  nonsnit.(a) 

William  Williams  and  Robert  Jones  v.  John  Griffith,  Esq.  Feb.  21,  1849. 
A  declaration  against  a  sheriff  for  not  arresting  on  a  capias  issued  under  the 
1  &  2  Vict.  c.  110,  s.  3,  must  shew  that  the  party  at  whose  instance  the  writ 
issued  was  a  plaintiff',  either  by  allegation  to  that  effect,  or  by  stating  that  a  writ 
of  summons  previouisly  issued. 

[S.  C.  6  D.  &  L.  449 ;  18  L.  J.  Ex.  195.] 

Case.  The  declaration  contained  a  count  as  follows  : — "  For  that  one  L.  Lewis, 
theretofore,  to  wit,  on  &c.,  was  indebted  to  the  plaintiffs  in  a  large  sum  of  money, 
to  wit,  the  sum  of  321.  8s.,  upon  and  in  respect  of  certain  causes  of  action  before  then 
accrued  to  the  plaintiffs  against  the  said  L.  Lewis,  and  the  .said  L.  Lewis  being  so 
indebted,  the  plaintiffs,  theretofore,  to  wit,  on  &c.,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  under  and  by  virtue  of  a  special  order 
duly  made  in  that  behalf,  of  and  by  the  Hon.  Mr.  Baron  Alderson,  one  of  the  Judges 
of  one  of  her  Majesty's  superior  courts  at  Westminster,  to  wit,  on  &c.,  caused  to  be 
issued  in  due  form  of  law  out  of  her  Majesty's  said  Court  of  Exchequer  of  Pleas  at 
Westminster,  in  the  county  of  Middlesex,  against  the  said  L.  Lewis,  a  certain  writ 
of  our  said  Lady  the  Queen,  called  a  capias,  directed  to  the  sheriff  of  Merionethshire, 
by  which  said  writ  our  said  Lady  the  Queen  commanded  the  said  sheriff,  &c.,  (setting 
out  the  writ,)  which  said  writ,  after-[585]-wards  and  before  the  delivery  thereof  to 
the  sheriff'  of  the  said  county  of  Mei-ionethshire  to  be  executed  as  thereinafter 
mentioned,  to  wit,  on  &c.,  was  duly  marked  and  indorsed  for  bail,  for  321.  8s.  by 
order  of  the  Hon.  Mr.  Baron  Alderson,  according  to  the  form  of  the  statute  in  such 
ease  made  and  provided."  The  count  then  stated  the  delivery  of  the  writ  so  indorsed 
to  the  defendant,  who  was  sheriff  of  Merionethshire,  and  assigned  for  breach  the 
defendant's  neglect  to  arrest  L,  Lewis.     Plea,  not  guilty. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  Merioneth  Summer  Assizes,  1848,  a  verdict 
was  found  for  the  plaintiff,  on  the  above  coinit,  with  371.  damages. 

In  the  following  term  a  rule  nisi  was  obtained  to  arrest  the  judgment,  on  the 
ground  that  the  declaration  did  not  shew  any  duty  in  the  sheriff  towards  the  plaintiffs 
to  execute  the  writ  of  capias,  it  not  being  alleged  that  any  writ  of  summons  had  issued 
in  the  action  of  Jf'illiams  v.  Lewis. 

AVelsby  and  Egerton  shewed  cause  (Feb.  13).  The  declaration  is  sufficient  after 
verdict.  It  was  proved  at  the  trial,  that  the  plaintiff  was  entitled  to  sue  out  the  writ, 
and  without  such  proof  he  would  have  recovered  nominal  damages  only.  The  capias 
is  correctly  set  out  in  the  declaration,  according  to  the  form  prescribed  by  the  \  Si  2 
Vict.  c.  110,  which  makes  no  reference  to  any  previous  writ  of  summoJis.  The  declara- 
tion in  effect  contains  an  allegation  that  an  action  had  been  commenced,  for  it  states 
that  the  capias  issued  "  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  under  and  by  virtue  of  a  special  order  duly  made  in  that  liehalf."  A  sheriff 
is  bound  to  execute  the  writ  delivered  to  him,  without  inquiring  into  the  regularity 
of  the  proceedings  :  Watson's  Sheriff",  67  ;  case  of  The  Marshalmi  (10  Rep.  76  a.),  Thomcm 
[586]  V.  Hudson  (14  M.  &  W.  353);  the  distinction  being  between  cases  where  the 
Court  acts  inverso  ordine,  by  issuing  irregular  process,  and  where  there  is  a  total 
want  of  jurisdiction  :  Imray  v.  Marmay  (11"M.  &  \V.  267).  [Parke,  B.  The  point  is 
clear,  so  far  as  his  justification  is  concerned  ;  but  the  question  is,  whether  he  is  liable 
in  damages,  unless  the  writ  has  properly  issued.  Nightingale  v.  JVikoxson  (10  B.  &  C. 
202)  seems  nearest  this  case;  there  it  was  held  sufficient  to  allege  that  the  writ 
directing  the  arrest  "  was  duly  indorsed  for  bail,"  without  adding, ""  by  virtue  of  an 
affidavit  made  and  tiled  of  record."  The  Court  there  say,  "The  writ  is  not  to  l»e  pre- 
sumed to  have  issued  imprnvidently.  The  piesumption  is  the  other  way,  and  that  all 
things  have  been  done  rightly,  and  all  steps  taken  which  are  necessary  by  the  practice 

(a)  Parke,  B.,  and  Alderson,  B.,  had  left  the  Court. 
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of  the  Court,  or  the  statute  law  regulating  that  practice,  to  the  due  i.ssuing  of  the 
writ."]  So  here,  after  verdict,  it  must  be  presumed  that  the  learned  Judge  did  not 
order  the  capias  to  issue  erroneously,  but  had  befoie  him  all  the  data  necessary  to 
support  the  writ,  viz.  the  affidavit  of  debt  and  writ  of  summons.  Besides,  the  capias 
in  terms  refers  to  an  existing  action. 

Crompton  and  Beavan,  in  support  of  the  rule.  The  declaration  does  not  disclose 
any  legal  cause  of  action,  by  shewing  the  existence  of  a  writ  to  which  Lewis  was  bound 
to  appear.  In  order  to  support  an  action  of  this  description,  there  must  be  not  only 
negligence  on  the  part  of  the  sheriff,  but  also  a  default  by  the  party.  The  form  in 
the  old  entries  is  "ad  largum  ire  permisit  et  non  apparuit  ad  diem."  Under  the  old 
process,  the  party  was  bound  to  appear  on  a  day  certain  ;  now  he  must  appear  to  some 
cause  of  action.  Unless  an  action  be  pending,  no  damage  can  result  from  the  sheriff's 
neglect  of  duty :  Ilan-[5S7ydan  v.  JFheble  (10  A.  &  E.  719),  IFilliams  v.  Mostyn  (4  M. 
&  W.  145).  This  declaration  follows  the  old  form,  when  the  capias  was  the  com- 
mencement of  the  action  :  it  is  now  a  collateral  proceeding.  The  3rd  section  of  the 
1  &  2  Vict.  c.  110,  only  enables  "the  plaintiff  in  any  action"  to  obtain  an  order  to 
hold  the  defendant  to  bail.  Xo  person  can  be  a  plaintiff  until  a  writ  of  summons  has 
issued  :  therefore  until  then  there  is  a  want  of  jurisdiction,  which  exempts  the  sheriff 
from  obeying  the  writ.  In  Xit/htingale  v.  JFiIco.r.sau  (10  B.  &  C.  202)  no  question  of 
jurisdiction  arose.  Though  a  sheriff  may  justify  under  void  process,  he  is  not  liable 
to  an  action  for  not  executing  it :  Shirley  v.  Wright  (2  Salk.  700).  The  distinction  is 
thus  pointed  out  in  Bac.  Abr.  " Escape,"  (A.)  1 :  "It  seems  agreed  as  a  general  rule, 
that  whenever  a  sheriff  or  other  officer  hath  a  person  in  custody  by  virtue  of  an 
authority  from  a  Court  which  hath  jurisdiction  over  the  matter,  that  the  suffering 
such  person  to  go  at  large  is  an  escape,  for  he  cannot  judge  of  the  validity  of  the 
process  or  other  proceedings  of  such  Court,  and  therefore  cannot  take  advantage  of  any 
errors  in  them.  Hence  the  law  allows  hira,  in  an  action  of  false  imprisonment,  to 
plead  such  authority,  which  will  excuse  him  though  it  be  erroneous.  But  if  the  Court 
hath  no  jurisdiction  of  the  matter,  then  all  is  void,  and  consequently  the  officer  not 
punishable  for  suffering  a  person  taken  upon  such  void  authority  to  escape."  The 
plaintiffs  are  bound  to  shew  all  the  facts  necessary  to  give  jurisdiction  :  Christie 
V.  Unuin  (11  A.  &  E.  37.3).  If  the  declaration  had  averred  that  a  writ  of  summons 
issued,  the  defendant  might  have  traversed  that  fact.  The  case  resembles  Jones  v.  Pope 
(1  Saund.  37),  where  it  was  held,  that  to  support  an  action  for  an  escape  of  a  defendant 
in  execution,  the  declaration  must  shew  that  the  plaintiff  had  recovered  judgment, 
otherwise  it  would  not  [588]  appear  that  there  was  any  debt  due  to  the  plaintiff,  or 
any  duty  to  him. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  We  are  of  opinion  that  the  rule  to  arrest  the  judgmeiit  in  this  case 
should  be  made  absolute.  The  principle  on  which  an  action  is  maintainable  against 
the  sheriff  for  a  neglect  of  duty  in  not  arresting,  or  permitting  an  escape,  is  clearly 
laid  down  in  the  case  of  Jmies  v.  Pope  (1  Saund.  38  b.).  It  is  not  simply  because  one 
sues  out  a  writ  directed  to  the  sheriff,  and  delivers  it  to  him,  that  he  can  bring  an 
action  for  not  obeying  it ;  but  because  in  mesne  process  he  has  a  cause  of  action,  in 
final  process  he  has  a  judgment  against  the  party  defendant,  which  gives  him  an 
interest  in  the  writ,  and  creates  a  duty  in  the  sheriff  towards  him.  Although  the 
sheriff  is  excused  for  executing  a  writ  issued  without  a  cause  of  action  in  the  one  case, 
or  a  judgment  in  the  other,  because  he  is  not  to  examine  the  act  of  Court  but  to  obey 
it,  and  although  he  mav  be  punishable  by  the  Court  for  his  disobedience  as  a  contempt, 
yet  there  is  no  dutv  to  the  party  suing  it  out,  unless  he  be  entitled  to  do  so.  It  is 
essential,  therefore,  in  an  action  for  disobeying  a  ca.  sa.  or  fi.  fa.,  that  the  party  should 
shew  that  he  had  a  judgment  in  his  favour;  in  an  action  for  disobeying  mesne  process, 
whilst  that  description   of  process  existed,  it  was  necessary  to  shew  that  he  was 

£L  CrGClltOT' 

The  title  of  any  one  to  sue  out  the  new  species  of  capias,  founded  on  the  statute 
1  &  2  Vict.  c.  110,  depends  upon  his  being  a  plaintiff  in  a  suit,  as  well  as  having  a 
cause  of  action.  By  section  3,  a  plaintiff  alone  can  sue  it  out ;  by  section  5,  he  must 
do  so  after  the  commencement  of  the  suit ;  which,  by  section  2,  must  be  begun  by  a 
writ  of  [589]  summons.  Unless  the  plaintiff  in  this  action  was  a  plaintitt  when  he 
sued  out  the  capias  against  Lewis,  the  sheriff  owed  no  duty  to  him.     ^ow  this  tact 
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does  not  appear  by  positive  averment,  nor  is  it  necessarily  included  in  any  allegation 
to  be  found  in  the  declaration.  Had  it  appeared  that  he  was  the  plaintiff  when  he 
sued  out  the  writ,  the  allegation  that  the  capias  was  duly  sued  out  by  order  of  Baron 
Alderson  would  probably  have  been  sufficient,  without  averring  that  the  plaintiff"  made 
an  affidavit  shewing,  to  the  satisfaction  of  the  Judge,  that  he  had  a  cause  of  action  to 
the  amount  of  201.,  and  that  there  was  probable  cause  for  believing  that  the  defendant 
Lewis  was  about  to  (juit  England  ;  and  this  on  the  authority  of  the  case  of  Nightingale 
V.  Wilcoxitrm  (10  B.  &  C.  202).  The  presumption  would  Ijc,  that  all  steps  necessary  to 
be  taken  by  the  practice  of  the  Court,  or  the  statute  law,  for  the  due  issuing  of  the  writ, 
were  taken.  But  it  is  absokitely  necessary  to  shew  that  the  plaintiff'  was  a  person 
who  had  a  right  to  sue  out  the  writ,  in  order  to  enable  him  to  bring  an  action  against 
the  sheriff';  and  this  declaration  does  not  shew  it,  and  the  case  leferred  to  is  no 
authority  for  holding  that  this  can  be  presumed. 

It  was  suggested  by  Mr.  Welsby,  that  the  plaintiff  could  not  have  had  any 
damages  found  for  him,  unless  he  had  proved  that  he  was  entitled  to  sue  out  the  writ. 
But  this  argument  is,  wc  think,  untenable  :  if  it  could  avail,  every  defective  declara- 
tion would  be  cured.  This  declaration  has  evidently  been  framed  in  accordance  with 
the  precedents  for  actions  of  escapes  on  mesne  process,  without  adverting  to  the 
different  nature  of  process,  which  is  the  commencement  of  the  suit,  and  that  process 
which  is  not. 

Rule  absolute. 

[590]  Mills  v.  The  Guardians  of  the  Poor  of  the  Alderbury  Union. 
Feb.  13,  1849. — The  plaintiff'  was  co-surety  with  K.  in  a  bond  given  by  B.  to  the 
guardians  of  a  Union,  conditioned  for  the  due  accounting  to  them  of  monies 
received  by  him  as  treasurer.  At  the  time  the  bond  was  entered  into,  B.  was  a 
member  of  a  banking  firm  into  which  the  monies  of  the  Union  were  afterwards 
paid  and  drawn  out  by  the  guardians  by  cheques  in  their  name.  The  firm 
became  bankrupt,  luid  B.  having  ceased  to  be  treasurer,  the  guardians  demanded 
of  the  plaintiff,  as  such  surety,  the  balance  due  from  B.,  the  late  treasurer.  The 
plaintiff,  in  ignorance  of  the  facts,  paid  the  money  : — Held,  first,  that  the  sureties 
were  not  liable  on  the  bond,  and  that  the  plaintiff,  having  paid  the  monev  in 
ignorance  of  the  facts,  was  entitled  to  recover  it  back. — Secondly,  that  K.,  the 
co-surety,  could  not  be  joined  in  the  action. 

[S.  C.  18  L.  J.  Ex.  252.] 

Assumpsit  for  money  paid.     Plea,  non  assumpsit. 

At  the  trial,  before  AVilliams,  J.,  at  the  Wilts  Summer  Assizes,  1848,  it  appeared 
that  the  action  was  brought  to  recover  the  sum  of  1541.  12s.  6d  ,  which  the  plaintiff 
had  paid  to  the  defendants  under  the  following  circumstances: — In  1844  the  plaintiff" 
became  surety  for  William  Bird  Brodie,  the  treasurer  to  the  Alderbury  Union,  by 
entering  into  a  bond  jointly  and  severally  with  Thomas  King  and  William  Bird  Brodie. 
The  condition  of  the  bond  was  as  follows: — "That  the  above-named  treasurer  shall 
from  time  to  time,  and  at  all  times  during  his  continuance  in  the  said  office,  diligently 
and  faithfully  discharge  the  duties  thereof,  by  receiving  all  monies  tendered  to  be  paid 
to  the  board  of  guardians,  and  placing  the  same  to  their  credit,  by  paying  out  of  the 
monies  in  his  hands  of  the  guardians  all  orders  on  him  drawn  on  their  behalf,  and  duly 
signed  and  countersigned,  &c.  ;  and  shall  faithfully  discharge  all  the  trusts  to  be 
reposed  in  him  in  virtue  of  the  said  office,  and  on  resigning  or  being  removed  from  the 
said  office,  &c.,  shall  account  for  and  pay  over  to  the  said  guardians  all  books  and 
papers,  balances,  monies,  matters  and  things  belonging,  due,  or  relating  to  the  said 
Union,  &e.,  which  shall  be  in  his  custody,  possession,  or  power,  in  virtue  of  the  said 
office  or  otherwise  howsoever ;  and  in  the  event  of  the  death,  bankruptcy,  or 
insolvency  of  the  said  treasurer  during  his  continuance  in  the  said  office,  his  executors, 
administrators,  or  assignees,  as  the  case  may  be,  or  his  above-named  co-obligors,  or  an}' 
of  them,  shall,  on  a  day  to  be  fixed  for  that  purpose,  &c.,  account  for,  hand  over,  and 
pay  over  to  the  said  guardians  all  such  [591]  books  and  papers,  balances,  monies, 
matters  and  things  as  aforesaid."  At  the  time  the  bond  was  executed,  William  Bird 
Brodie  was  a  partner  in  the  firm  of  William  Bird  Brodie  &  Charles  George  Brodie, 
bankers  at  Salisbury,  and  so  continued  until  a  fiat  in  bankruptcy  issued  against  them 
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in  October,  1847.  On  the  17th  of  December,  1847,  the  following  letter  was  written 
to  the  plaintiff  by  the  chairman  of  the  board  of  the  guardians  of  the  Alderbury 
Union  : — 

"Board-room,  17th  of  December,  1847. 
"  Sir, — On  behalf  of  the  Board  of  Guardians  of  the  Alderbury  Union,  I  hereby 
give  you  notice  that  the  balance  due  from  Mr.  William  Bird  Brodie,  the  late  treasurer 
of  the  Union,  amounts  to  the  sum  of  1-541.  12s.  6d.,  and  you,  as  one  of  his  sureties,  are 
hereby  authorised  and  requested  to  pay,  or  cause  the  same  to  be  paid,  to  Messrs. 
Charles  William  Everett  &  William  Smith,  bankers,  Salisbury,  the  present  treasurers 
of  the  said  Union,  on  the  -Slst  day  of  December  inst.,  who  are  duly  authorised  to 
give  you  a  discharge  for  the  amount,  on  behalf  of  the  said  Board  of  Guardians. 

"  By  order  of  the  Board, 

"E.  P.  Buckley,  Chairman." 

The  following  letters  were  also  proved  to  have  been  written  to  the  plaintiff  by 
Mr.  Whitmarsh,  the  clerk  to  the  defendants  : — 

"Alderbury  Union,  Salisbury,  Jan.  15,  1848. 

"Dear  Sir, — By  direction  of  the  Board  of  Guardians  I  have  written  to  the  Poor 
Law  Board  respecting  the  propriety  of  the  guardians  proving  on  the  estate  of 
Mr.  Brodie  for  the  balance  due  to  them,  and  am  now  directed  by  the  Board  of 
Guardians  to  state  the  Commissioners'  answer,  which  is,  that  by  the  terms  of  the  bond 
they  are  entitled  to  call  upon  the  sureties  for  immediate  payment,  and  they  [592] 
request  that  you  will  pay  the  balance  to  the  treasurers,  Messrs.  Everett  &  Smith,  not 
later  than  Thursday  next. — I  am,  dear  Sir,  yours  truly, 

"  W.  D.  Whitmarsh,  Clerk." 

"Alderbury  Union,  Salisbury,  Jan.  24,  1848. 

"  Dear  Sir, — The  Board  of  Guardians  were  informed  of  the  reason  why  the  balance 
due  from  the  sureties  of  Mr.  Brodie  was  not  paid,  and  of  your  request  for  a  short  time 
longer  to  make  an  arrangement  with  your  brother  surety,  Mr.  King ;  and  I  am  now 
directed  to  state,  that  the  Board  are  unwilling  to  press  the  sureties  for  payment ;  but  at 
the  present  time  they  have  no  funds  in  the  treasurer's  hands,  and  therefore  they  must 
request  that  the  balance  be  paid  on  or  before  Thursday  next. — I  am,  dear  Sir,  yours 
very  truly,  "  VV.  D.  Whitmarsh,  Clerk." 

The  following  memorandum  was  indorsed  upon  the  bond  : — 

"Feb.  3,  1848. 

"  This  bond  is  given  up  to  Stephen  Mills,  Esq.,  one  of  the  within-named  sureties, 
on  his  payment  of  1541.  12s.  6d.,  the  balance  due  from  the  above-named  W.  B.  Brodie, 
the  late  treasurer  of  the  Alderbury  Union." 

The  minute  books  of  the  defendants  were  then  called  for  and  produced  ;  they 
contained  the  following  entry  : — 

"That  the  sureties  of  Mr.  Brodie  had  paid  the  amount  due  from  him,  and  that  the 
bond  had  been  given  up  to  be  cancelled." 

It  was  then  objected  that  this  minute  proved  a  joint  payment  by  two  sureties,  and 
therefore  that  King,  the  co-suretv,  should  have  been  joined  as  a  plaintitlin  the  action. 
The  leained  Judge  reserved  the  point,  and  evidence  was  then  giveu  to  shew  that 
William  B.  Brodie  [593]  alone  had,  in  fact,  never  been  in  exclusive  receipt  or  control 
of  the  monies  belonging  to  the  defendants,  who  had  always  kept  an  account,  like  any 
other  customer,  with  the  firm  of  William  B.  Brodie  &  Charles  George  Brodie  ;  that  the 
printed  contribution  warrants  issued  by  the  defendants  directed  tlie  overseers  of  the 
respective  parishes  in  the  Union  to  pay  to  Messrs.  Brodie  &  Co.,  of  Salisbury,  at  their 
bank,  the  amount  towards  the  relief  of  the  poor,  and  for  defraying  the  general 
expenses  of  the  Union  ;  that  the  payments  were  made  accordingly  and  in  like  mannerj 
that  the  cheques  drawn  by  the  defendants  were  addressed  "Salisbury  Bank,  and 
required  "  Messrs.  W.  B.  Brodie  &  C.  G.  Brodie  "  to  pay,  &c.  . 

It  was  contended,  as  the  plaintiff  was  not  aware  of  these  facts  at  the  time  of  his 
making  the  payment  to  the  defendants,  and  as  he  was  surety  for  WB.  brodie  only 
that  he  was  not  liable  to  make  good  a  deficiency  in  monies  paid  to  W.  B.  Brodie  and 
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C.  G.  Brodie  jointly.  The  plaintiff  had  a  verdict  for  1541.  12s.  6d.,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court  should  think  there 
was  no  evidence  to  support  the  verdict. 

A  rule  was  obtained  accordingly  in  the  following  term,  against  which  cause  was 
now  shewn  by 

Crowder  and  Barstow.  A  surety  who  enters  into  a  bond  for  the  due  payment  of 
all  monies  received  by  one  person,  is  not  liable  for  the  non-payment  of  monies  received 
by  that  person  jointly  with  another :  Bdlairs  v.  Ehuvrth  (3  Camp.  -52),  The  Lmidon 
Assurance  frinii  Fire  v.  Bold  (6  Q.  B.  51 -4).  Here  the  evidence  shewed  that  the  monies 
had  never  been  received  by  William  B.  Brodie  alone,  but  were  paid  into  the  banking 
firm  of  which  he  was  a  partner.  If  the  guardians  had  thought  fit  to  sue  the  two 
partners  for  money  had  and  received,  the  pass-book  and  course  of  dealing  [594]  would 
have  been  evidence  to  charge  both  ;  and  if  the  one  who  was  treasurer  had  died,  the 
action  would  not  have  abated.  The  guardians  might  prove  against  the  joint  estate  of 
Brodie  &  Co.,  but  not  against  the  separate  estate  of  W  illiam  B.  Brodie.  The  plaintifi, 
having  paid  the  defendants  in  ignorance  of  the  facts,  is  entitled  to  recover  back 
the  money  so  paid.  Then  it  is  said  that  both  sureties  ought  to  have  joined  in  the 
action  ;  but  the  plaintiff  alone  paid  the  money,  and  he  alone  has  a  light  to  sue  for 
its  recovery  :  Graham  v.  liuhertson  (2  T.  R.  282).  The  bond  and  memorandum  proved 
the  payment  by  the  plaintiff,  and  the  letter  of  the  17th  December,  1847,  was  addressed 
to  him  only,  and  contained  a  reference  to  certain  bankers  who  were  authorised  to  give 
him  a  discharge.  [Parke,  B.  If  the  words  had  been  "  payment  to  them  shall  be 
payment  to  us,"  the  case  would  have  been  different,  but  the  words  "authorised  to 
give  you  a  discharge"  import  a  receipt.]  The  other  side  rely  on  the  entr\'  in  the 
minute  book  of  the  defendants,  but  that  is  ambiguous,  and  at  variance  with  the 
indorsement  on  the  bond. 

Montague  Smith,  in  support  of  the  rule.  The  onus  rests  on  the  plaintiff  to  shew 
that  the  money  was  paid  under  circumstances  which  entitle  him  to  recover  it  back. 
It  is  the  common  practice  for  guardians  to  appoint  one  member  of  a  banking  firm 
treasurer,  although  the  monies  are  paid  into  and  drawn  out  from  the  firm.  It  is  the 
same  in  effect  as  if  the  money  were  handed  to  the  treasurer,  and  by  him  paid  into 
the  banking  firm.  By  the  41st  sect,  of  the  4  &  5  Will.  4,  c.  76,  a  treasurer  can  only 
be  appointed  according  to  the  provisions  of  that  Act,  and  any  unauthorised  dealings 
with  the  monies  of  the  Union  by  the  board  of  guardians  would  not  render  the  partner 
of  the  treasurer  liable.  It  could  not  be  assigned  as  a  breach  of  the  bond  that  the 
[595]  treasurer  had  not  accounted  for  monies  paid  to  him  and  his  partner.  In  the 
cases  cited  there  was  a  power  to  appoint  joint  agents,  but  in  this  case  one  treasurer 
only  can  be  appointed.  Formerly  the  appointment  must  have  been  sanctioned  by  the 
justices  :  22  Geo.  3,  c.  83,  s.  12.  Then,  as  to  the  form  of  action,  the  payment  having 
been  joint,  the  other  surety  should  have  joined  in  the  action.  [Parke,  B.  It  is  the 
plaintiff  who  has  paid  the  money,  and  he  alone  can  recover  it  back.  There  is  no  joint 
fund  upon  which  an  execution  could  attach ;  either  one  must  pay  the  whole,  or  the 
two  a  portion  :  Osborne  v.  Harper  (3  East,  225).] 

Parke,  B.  The  rule  must  be  discharged.  It  was  granted  on  two  points :  first, 
whether  the  action  could  be  brought  by  the  plaintiff  alone ;  secondly,  whether  the 
action  was  maintainable  at  all.  With  respect  to  the  first  point,  I  do  not  see  how, 
under  the  circumstances,  the  other  surety  could  have  been  joined.  The  plaintiff  can 
only  recover  what  he  has  paid  ;  and  the  question  is,  whether  there  is  evidence  that 
he  has  paid  the  whole  or  a  part  of  the  money.  As  evidence  of  payment,  a  letter  of 
the  17th  December,  1847,  was  put  in,  requiring  the  plaintiff  to  pay  the  balance  due 
from  the  late  treasurer  to  Messrs.  Everett  &  Smith,  bankers,  adding,  "  who  are  duly 
authorised  to  give  you  a  discharge  for  the  amount,  on  behalf  of  the  board  of  guardians." 
Now,  if  that  document  meant  only  that  payment  to  the  bankers  shall  be  payment  to 
the  board,  it  does  not  make  the  receipt  of  the  bankers  the  receipt  of  the  board  ;  but 
if  the  meaning  is,  "pay  to  the  bankers,  and  their  receipt  shall  be  our  receipt,"  then 
there  is  evidence  that  the  money  was  paid  by  the  plaintiff.  In  my  opinion,  the 
document  must  be  construed,  not  merely  as  meaning  that  payment  to  the  bankers 
shall  be  a  payment  to  the  board,  but  that  the  receipt  of  the  bankers  [596]  shall  be 
the  receipt  of  the  boaid;  and,  consequently,  there  is  evidence  that  the  plaintiff  paid 
the  whole  money,  and  therefore  is  alone  entitled  to  recover  it  back. 

Then  comes  the  question,  whether  the  money  has  been  paid  under  a  mistake  as  to 
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the  facts.  I  agree  that  the  plaintiff  was  not,  under  the  terms  of  the  bond,  bound  to 
make  the  payment.  The  condition  might  have  been  broken  though  no  monies  were 
received  by  Brodie,  the  treasurer,  alone ;  but  we  must  look  to  the  letter  of  the  defen- 
dants, and  the  ground  on  which  they  say  that  he  misapplied  the  money  received  by 
him  for  the  use  of  the  board,  and  which  the  plaintiff,  as  surety,  was  Vjound  to  repay 
on  demand.  The  language  is,  "  I  hereby  give  you  notice  that  the  balance  due  from 
Mr.  William  Bird  Brodie,  the  late  treasurer  of  the  Uoion,  amounts  to  the  sura  of 
1521.  12s.  6d.,  and  you,  as  one  of  his  sureties,  are  hereby  authorised  and  requested  to 
pay,"  &e.,  that  is,  that  William  Bird  Brodie  has  leceived  a  sum  of  money,  for  which 
he  has  not  accounted.  The  plaintiff,  on  receipt  of  this  letter,  believing  himself 
responsible  as  for  monies  received  by  William  Bird  Brodie,  paid  the  sum  demanded. 
Then,  does  he  shew  that  he  was  not  bound  to  pay  it?  He  proves  that  William  Bird 
Brodie  individually  and  personally  received  none  of  the  money,  but  that  it  was  paid 
into  the  banking  firm  of  Brodie  &  Co.,  as  by  any  ordinary  customer  of  the  bank.  For 
monies  so  paid  to  two  or  more  parties,  the  surety  for  one  is  not  responsible,  according 
to  the  cases  cited  of  Bellam  v.  Ebsworth  and  The  Loiulwi  Assurance  from  Fire  v.  Bold. 
Those  cases  shew,  that  if  a  person  is  surety  for  another  for  the  due  accounting  for 
monies  received  by  him,  the  receipt  of  monies  by  that  person  and  his  partner  is  not 
the  same  as  the  receipt  by  him  alone,  because  the  surety  may  be  willing  to  be  account- 
able for  one  individual,  but  not  for  him  and  his  partner  :  and  a  payment  to  one  partner 
is  a  payment  to  both.  It  is  said,  that  those  cases  are  distinguishable,  because  there 
another  agent  was  [597]  appointed  ;  but  I  do  not  think  that  makes  any  difference ; 
for.  though  no  fresh  treasurer  could  be  appointed,  the  monies  were  not  received  by 
William  Bird  Brodie  alone,  but  by  him  and  another  person  in  copartnership,  whom  the 
guardians  chose  to  treat  as  joint  treasurer  of  the  Union.  If  they  did  that  without 
authority,  the  case  is  not  altered,  for  the  payments  were  never  made  to,  or  under  the 
control  of,  the  duly  appointed  treasurer.  Prima  facie  the  receipt  of  the  firm  is  not 
the  receipt  of  the  treasurer,  and  the  defendants  should  have  gone  on  to  shew  a  con- 
structive payment  to  the  treasurer.  If,  for  instance,  William  Bird  Brodie  had  said, 
"Instead  of  paying  the  money  to  me,  pay  it  into  the  bank,"  he  would  have  been 
responsible  ;  or  if  he  had  said,  "  In  order  to  facilitate  the  account,  I  will  keep  the 
account  with  my  banker  in  my  own  name ; "  if  that  had  been  proved,  it  might  have 
been  said  that  he  was,  as  treasurer,  keeping  the  account  of  the  Union.  Or  again,  when 
money  was  offered  to  William  Bird  Brodie  at  the  counter  of  the  bank,  he  might  have 
said,  "  Put  it  to  the  defendant's  account ; "  though,  in  that  case,  if  the  guardians  paid 
the  money  to  Brodie  &  Co.  as  their  bankers,  the  sureties  would  not  have  been 
responsible.  Here  the  defendants  drew,  in  their  own  names,  cheques  on  the  banking 
firm,  treating  them  as  their  joint  treasurers  ;  and  from  that  it  would  seem  that  they 
agreed  to  the  monies  being  paid  into  the  bank  to  their  credit,  just  as  any  other 
customer.  The  payments  not  having  been  made  to  the  treasurer,  but  to  the  bank, 
I  think  the  plaintiff  has  made  out  a  sufficient  case  that  he  was  not  liable  to  pay  ;  and, 
consequently,  having  paid  under  a  mistake  as  to  the  facts,  he  is  entitled  to  recover. 

EoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 

[598]  The  Bakk  of  England  v.  Johnson.  Feb.  27,  1849.— Where  the  creditor  of 
a  Joint-stock  Banking  Company,  under  the  7  Geo.  4,  c.  46,  applies  for  leave  to 
issue  a  sci.  fa.  against  the  members  of  the  Company  at  the  time  of  the  contract, 
he  must  shew  that  he  has  made  bona  tide  efforts  to  render  effectual  the  execution 
required  to  be  previously  issued  against  the  members  for  the  time  being  ;  there- 
fore, where  judgment  was  obtained  against  the  public  officer  on  the  7th  Oct., 
1846,  and  on  the  following  day  a  fi.  fa.  issued  against  him,  which  proved  unpro- 
ductive, and  no  further  steps  were  taken  until  1849,  when  an  application  was 
made  for  a  sci.  fa.  against  the  members  at  the  time  of  the  contract,  on  affidavit 
that  before  the  judgment  all  the  shareholders  who  possessed  any  available 
property,  except  two,  had  ceased  to  be  shareholders,  and  that  the  new  shareholders 
were  possessed  of  no  property,  the  Court  refused  a  rule.— Though  a  creditor  of 
a  banking  copartnership  is  not  bound  to  proceed  at  any  particular  time  on  his 
judgment  against  the  public  officer,  yet  whenever  he  issues  execution  he  ought 
to  endeavour  to  make  it  available  against  all  the  then  members  of  the  copartner- 
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ship. — Where  a  member  of  a  banking  copartnership  sold  his  shares  before  the  date 
of  the  contract  on  which  the  Company  was  sued,  and  his  name  had  been  omitted 
in  the  return  made  to  the  Stamp  Office,  a  wrong  form  of  schedule  having  been 
adopted  : — Held,  that  the  question  as  to  his  being  a  shareholder  at  the  time  of 
the  contract  was  a  matter  to  be  tried  on  a  sci.  fa. — Also,  where  a  fi.  fa.  has  issued 
against  the  public  officer,  who  is  also  a  member  of  the  Company,  it  is  a  question 
to  be  tried,  whether  it  issued  against  him  as  a  member  for  the  time  being,  or 
merely  nominally  against  him  as  public  officer. — Semble,  that  a  sci.  fa.  for 
execution  against  members  at  the  time  of  the  contract,  ought  to  state  the  prior 
execution  against  those  who  were  members  at  the  time  of  the  execution. 

[S.  C.  6  D.  &  L.  458  ;  18  L.  J.  238.] 

This  was  a  rule  calling  on  certain  persons,  named  Brooke,  Gibson,  Eidley,  Clarke, 
Beverley,  and  Rawson,  to  shew  cause  why  writs  of  scire  facias  should  not  issue  against 
them,  on  the  ground  of  their  having  been  members  of  a  Joint-stock  Banking  Company 
at  the  time  of  the  contracts  on  which  the  actions  were  brought  being  entered  into. 

It  appeared  from  the  affidavits,  that  before  and  at  the  time  of  contracting  the 
debts  for  which  the  action  was  brought,  a  Banking  Company  had  been  established 
pursuant  to  the  7  Geo.  4,  c.  46,  called  "The  Newcastle-upon-Tyne  Joint-stock 
Banking  Company,"  and  that  the  action  was  commenced  on  the  11th  of  June,  1846, 
at  which  time  Johnson,  the  nominal  defendant,  was  the  registered  public  officer  of  the 
Company.  The  action  was  brought  by  the  plaintiffs  as  holders  of  twenty-seven  bills 
of  exchange  indorsed  to  them  by  the  Company  between  the  20th  of  November,  1845, 
and  the  2"Jnd  of  January,  1846.  Final  judgment  was  signed  on  the  7th  of  October, 
1846,  for  58721.  16s.,  the  amount  of  debt  and  intei'est  besides  costs,  and  on  the  8th 
a  writ  of  fieri  facias  issued  against  Johnson,  the  public  officer,  who  was  also  a  share- 
holder in  the  Company.  To  that  writ  the  sheriff  returned  nulla  bona.  The  affidavits 
in  support  of  the  rule  also  stated  that  the  deponents  [599]  had  been  informed  and 
believed  that,  before  the  judgment  was  obtained,  all  the  shareholders,  except  Gibson 
and  Rawson,  who  possessed  any  property  which  could  be  obtained  by  the  creditors 
of  the  Company,  had  ceased  to  be  shareholders,  and  that,  where  there  had  been  any 
transfer  of  shares  since  the  date  of  the  judgment,  the  new  shareholders  were  possessed 
of  no  property  which  could  be  made  available  for  the  payment  of  the  debt  in  question. 
That  the  only  means  for  the  plaintiff's  to  leeover  their  debt  were  by  the  enforcement 
of  payment  fi'om  the  persons  who  were  shareholders  at  the  period  when  the  contracts 
were  entered  into,  but  who  had  since  retired.  That  the  deponents  were  informed 
and  believed  that  nothing  would  have  been  obtained  if  execution  had,  at  any  time 
since  the  judgment,  been  put  in  force  against  the  persons  who  were  shareholders  at 
the  date  of  the  judgment,  or  who  have  since  become  shareholders,  except  the  said 
Gibson  and  Rawson.  The  affidavits  were  accompanied  by  a  list  of  the  names  of  share- 
holders for  the  time  being,  with  a  statement  annexed  shewing  their  inability  to  satisfy 
the  judgment.  This  was  verified  by  affidavit.  Brooke,  one  of  the  defendants,  was 
a  member  in  iVIarch,  1845,  but  sold  his  shares  in  the  August  fallowing.  His  name 
was  omitted  in  a  return  of  the  names  and  places  of  abode  of  the  copartners  made 
to  the  Stamp  Office  on  the  4th  of  September,  1845,  in  the  form  of  Schedule  (A.),  nor 
was  it,  as  it  should  have  been,  inserted  in  a  return  in  the  form  of  Schedule  (B.),  as 
a  person  who  had  ceased  to  be  a  member.  In  the  return  made  the  26th  of  March, 
1846,  he  was  stated  to  have  retired  from  the  copartnership. 

Watson  and  Cleasby,  for  the  defendant  Brooke,  shewed  cause  (Jan.  31).  First, 
the  defendant  Brooke  ceased  to  be  a  member  of  the  copartnership  before  the  contract 
was  entered  into  and  three  years  prior  to  the  present  application.  The  fourth  section 
of  the  7  Geo.  4,  c.  46,  requires  [600]  these  copartnerships,  before  issuing  any  bills  or 
notes,  to  deliver  at  the  Stamp  Ottice  a  return  in  the  form  of  Schedule  (A.),  setting 
forth,  (inter  alia),  "  the  names  and  places  of  abode  of  all  the  members  of  such  corpoi'a- 
tion,  01-  of  all  the  partners  concerned  or  engaged  in  such  copartnership."  By  the  6th 
section  a  ceititied  copy  of  such  return  is  evidence  "of  the  fact  that  all  persons  named 
therein  as  members  of  such  corporation,  or  copartnership,  were  members  thereof  at 
the  date  of  such  account  or  return."  The  8th  section  requires  a  further  return  according 
to  the  form  in  schedule  (B.)  of  (inter  alia),  "  the  name  or  names  of  any  person  or 
per.sons  who  shall  have  ceased  to  be  members  of  such  corporation  or  copartnership, 
and  also  of  the  name  or  names  of  any  person  or  persons  who  shall  have  become  a 
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member  or  members  of  such  corporation  or  copartnership,  either  in  addition  to  or  in 
the  place  or  stead  of  any  former  member  or  members  thereof."  A  member  does  not 
cease  to  be  a  partner  by  reason  of  the  return  to  that  effect ;  neither  is  the  omission  to 
make  such  a  return  prima  facie  evidence  of  his  continuing  a  member.  The  return 
made  on  the  ith  of  September,  1815,  in  which  the  name  of  Brooke  was  omitted,  was 
improperly  made  in  the  form  of  Schedule  (A.)  instead  of  Schedule  (B.),  and  though 
no  return  was  made  in  the  latter  form,  it  appears  from  the  affidavit  of  Brooke  that  he 
ceased  to  be  a  member  of  the  copartnership  in  August,  1845. 

Secondly,  the  plaintiffs  have  not  shewn,  as  they  are  bound  to  do,  that  if  execution 
issued  against  the  members  for  the  time  being,  it  would  be  ineffectual :  Dodgson  v. 
Scott  (2  Exch.  457).  By  section  13,  the  execution  must  issue  in  the  first  instance 
against  the  members  for  the  time  being,  and  it  is  only  in  case  such  execution  shall 
be  ineffectual,  that  the  plaintiff  can  resort  to  the  members  at  the  time  of  or  before 
the  contract.  It  ought,  therefore,  clearly  to  appear  that  [601]  the  first  class  has  been 
exhausted  Here  all  reasonable  means  have  not  been  used  to  obtain  satisfaction  from 
the  parties  primarily  liable.  A  writ  of  fi.  fa.  issued  against  the  public  officer,  but  that 
was  not  followed  up  by  proceedings  against  the  members  for  the  time  being.  Besides, 
the  13th  section  expressly  provides  that  no  execution  shall  issue  after  the  expiration 
of  three  years  next  after  any  persons  shall  have  ceased  to  be  members  of  the  copartner- 
ship.    [They  also  referred  to  Hanoonl  v.  Law  (7  M.  &  W.  203).] 

The  Attorney-General  (with  Willes),  Manisty,  and  Fitzheibert,  argued  for  the 
other  defendants.  One  writ  of  execution  only  has  issued,  and  in  order  to  dispense 
with  more,  it  must  appear  that  execution  against  the  other  members  for  the  time 
being  would  have  been  ineffectual.  The  Court  are  to  judge  whether  due  diligence 
has  been  used  to  exhaust  the  class  primarily  liable :  Dodgson  v.  ^cott  (2  Exch.  457). 
Application  is  made  in  the  year  1849  foi-  leave  to  issue  a  scire  facias  on  a  judgment 
obtained  on  the  7th  of  October,  1846,  and  on  which  a  writ  of  fi.  fa  issued  on  the  8th. 
If  the  words  "members  for  the  time  being,"  in  the  13th  section,  mean  the  members 
at  the  time  of  the  execution,  then  the  plaintiffs  must  exhaust  th'  se  who  were  members 
on  the  8th  of  October,  1846;  if  those  words  mean  "members  at  the  present  time," 
then  there  has  been  no  execution  to  enable  the  plaintiffs  to  resort  to  another  class. 
The  reasonable  construction  is,  that  "  the  time  being  "  means  the  time  of  the  judgment, 
or  at  least  the  time  when  execution  issues  against  the  nominal  defendant ;  and  so 
construing  it,  the  plaintiffs  do  not  shew  that  they  might  not  have  obtained  satisfaction 
from  the  "persons  who  were  members  at  that  time.  Eardlei/  v.  Law  (12  A.  &  E.  802) 
is  an  authority  in  point. 

[602]  Martin,  in  support  of  the  rule.  The  plaintiffs  are  entitled  to  treat  the  persons 
whose  names  appear  on  the  return  as  copartners,  until  they  have  relieved  themselves 
in  the  mode  prescribed  by  the  statute.  According  to  the  principles  laid  down  in 
Field  V.  Mackenzie  (4  C.  B.  705),  and  Haivei/  v.  Scoit  (11  A.  &  E.  92),  there  is  sufficient 
prima  facie  evidence  that  Brooke  was  a  member  at  the  time  of  the  contract,  and  if  he 
has  ceased  to  be  a  member  for  more  than  three  years,  that  defence  may  be  pleaded  to 
the  scire  facias.  A  creditor  of  a  banking  copartnership  stands  in  the  same  position  as 
other  creditors.  He  is  under  no  obligation  to  proceed  at  a  particular  period,  but  may 
enforce  payment  of  his  debt  at  anv  time,  subject  to  its  being  barred  by  the  Statute  of 
Limitations.  There  is  nothing  in  this  act  to  impose  upon  him  moi-e  diligence  than 
other  creditors  are  bound  to  use.  The  true  meaning  of  the  13th  section  is,  that  a 
creditor  seeking  to  enforce  his  judgment,  shall,  in  the  first  instance,  issue  execution 
against  the  present  members  of  the  Company,  and  in  the  event  of  their  being  unable 
to  pay,  he  becomes  entitled  to  proceed  against  the  original  members.  But  he  may 
abstain  from  so  doing  as  long  as  he  thinks  fit :  all  he  has  to  do  is  to  satisfy  the  Court 
that  there  is  no  possibility  of  obtaining  payment  from  the  members  for  the  time  being. 
The  conditions  precedent  are  an  execution  against  the  present  members  and  an 
inability  to  obtain  from  them  payment  of  the  debt.  The  affidavits  shew  that  those 
conditions  are  satisfied.  [Parke," B.  It  is  true  that  the  creditor  is  not  bound  to  issue 
execution  at  any  particular  time;  but  when  he  once  begins  to  work  out  his  debt,  can 
he  suspend  his  operations?]  There  is  nothing  in  the  act  to  prevent  him.  Ihe  words 
"  members  for  the  time  being"  mean  the  members  at  the  time  when  the  creditor  seeks 
to  issue  his  scire  facias.  [Parke,  B.  The  statute  requires  execution  to  issue,  in  tne 
first  instance,  against  the  members  for  the  [603]  time  being,  because,  they  having  tne 
management  of'the  affairs  of  the  Company,  are  presumed  to  have  the  means  ot  paying 
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out  of  its  funds.]  In  Eardley  v.  Law  (12  A.  &  E.  S02),  the  plaintiflF failed  to  shew  that 
the  existing  shareholders  were  unable  to  pay.  [Parke,  B.  If  the  execution  issued 
against  Johnson  as  public  officer,  it  was  a  mere  attempt  to  get  satisfaction  out  of  the 
effects  of  the  Company,  and  the  plaintiffs  have  no  right  to  make  this  application,  for 
they  must  attack  the  first  class  before  they  can  resort  to  the  second.]  In  Ilancood  v. 
Law  (7  M.  it  \V.  203),  the  execution  issued  against  the  public  ofhcer.  [Parke,  B. 
There  it  was  a  ca.  sa.,  which  shews  that  the  execution  was  not  against  the  effects  of 
the  Company,  but  against  the  defendant  as  member.  Here  there  has  been  only  one 
execution,  and  that  has  issued  against  the  public  officer,  who  is  also  a  member  of  the 
copartnership.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  judgment  I  am  about  to  deliver  is  that  of  the  Lord  Chief  Baron, 
my  Brother  Piatt,  and  myself,  although  we  have  no  reason  to  suppose  that  my  Brother 
Alderson  differs  from  us. 

An  application  was  made  for  leave  to  issue  a  scire  facias  against  Mr.  Brooke,  and 
also  against  other  individuals,  who  were  alleged  to  have  been  members  of  a  joint-stock 
bank  at  the  time  the  contract  was  entered  into  on  which  the  plaintiff  recovered  judg- 
ment, the  execution  against  the  members  for  the  time  being  having  proved  fruitless. 
The  judgment  was  obtained  on  the  7th  of  October,  1846,  against  Mr.  Johnson,  as 
public  officer  of  the  Bank.  On  the  Sth  a  fieri  facias  issued  against  him,  which  proved 
unproductive.  Two  persons,  of  the  name  of  Gibson  and  Rawson,  were  then  share- 
holdeis,  and  then  possessed  property,  and  [604]  they,  from  the  return  of  the  names 
of  the  present  members  set  out  in  these  affidavits,  have  ceased  to  be  such. 

On  the  part  of  Mr.  Brooke,  Mr.  Watson  shewed  cause,  and  objected,  that  on  the 
affidavits  it  appeared  that  Mr.  Brooke  had  ceased  to  be  a  partner  before  the  first 
contract  took  place.  His  name  was  omitted  in  the  return  that  was  made  on  the  9th 
of  September,  1845,  but  the  return  was  not  in  the  form  required  by  the  statute,  a 
wrong  schedule  having  been  adopted.  The  first  contract  declared  on  was  on  the  20th 
of  November,  184-5.  There  was  also  a  positive  affidavit  of  Mr.  Brooke,  that  he  had 
sold  his  shares  in  August,  1845.  It  was  answered,  that  the  question,  whether  Mr. 
Brooke  was  a  shareholder  at  the  time  of  the  contract,  was  matter  to  be  tried  on  scire 
facias,  when  the  sufficiency  of  the  return  which  omitted  his  name  might  be  properly 
decided ;  and  although,  upon  these  affidavits,  there  appears  to  be  no  chance  of  fixing 
him  as  a  partner  at  the  time  the  contract  was  made,  we  cannot  refuse  to  the  plaintiff 
the  opportunity  of  trying  that  question.  That  objection,  therefore,  ought  not  to 
prevail. 

Another  objection  occurred  to  the  Court  on  hearing  the  case,  namely,  that  the 
execution  issued  against  Mr.  Johnson  was  really  not  issued  against  him  as  a  share- 
holder, but  was  only  nominally  against  him,  and  really  against  the  partnership  effects. 
This  is  doubtful  upon  the  affidavits.  This  point  also  may  be  tried  ;  and  we  apprehend 
that  the  scire  facias  against  the  members  at  the  time  of  the  contract  ought  to  state 
the  prior  execution  against  the  members  at  the  time  of  the  execution,  which  is  a 
condition  precedent,  and  is  necessary  to  warrant  the  scire  facias  against  a  member  at 
the  time  of  the  contract;  at  all  events,  this  might  with  probability  be  contended,  and 
on  this  ground,  therefore,  we  should  not  refuse  the  rule. 

The  objection  most  relied  on  by  Mr.  Watson  and  the  Attorney  General,  and  the 
other  learned  counsel  who  shewed  cause  on  behalf  of  other  persons,  was,  that  the  plaintiff 
[605]  had  not  made  out  a  sufficient  case  of  bona  fide  efforts  to  obtain  the  sum 
recovered  from  the  members  for  the  time  being, — the  class  primarily  liable, --to  justif}' 
the  Court  in  ordering  a  scire  facias  against  the  class  liable  in  the  second  degree.  If 
an  execution  had  issued  quite  recently,  and  had  been  ineffectual,  the  account  of  the 
present  members  is  such  as  to  justify  us  in  concluding  that  no  satisfactory  result 
could  follow  from  any  efforts  to  obtain  payment  from  them  by  execution  against 
them,  and  therefore  a  scire  facias  ought  to  issue  against  former  members.  But  it 
appears  that  two  years  ago,  namely,  in  1846,  a  fieri  facias  issued  against  one,  who  is 
to  be  presumed  to  have  been  a  then  member,  otherwise  the  condition  precedent,  of 
there  being  an  execution  against  a  member  for  the  time  being,  would  not  have  been 
performed  ;  and  if  the  plaintiff  had  then  proceeded  against  other  members  then  being, 
the}'  might  probably  have  recovered  the  amount.  There  were  two,  Messrs.  Gibson 
aud  Ertwson,  who   were  then  solvent,  and  who  might  have  been  proceeded  against 
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with  a  prospect  of  success.  This  gives  rise  to  a  question  of  considerable  nicety, 
namely,  the  true  meaning  of  carrying  into  effect  the  anomalous  provision  of  an  act 
of  Parliament,  by  which  those  who  are  primarily  liable  at  common  law  are  made  liable 
in  the  second  degree,  and  those  who  at  common  law  are  not  responsible  at  all  are 
made  primarily  liable,  and  on  which  an  attempt  is  made  to  give  a  co-partnership  the 
quality  of  a  corporation,  while  the  individual  responsibility  of  the  partnership  is  pre- 
served. To  all  these  matters  it  is  very  difficult  to  apply  the  statute.  It  is  said,  and 
justly  said,  that  the  act  requires  the  plaintiff  to  proceed  upon  his  judgment  at  no 
particular  time  :  he  may  wait  for  many  years  without  losing  his  remedy,  save  as 
against  members  of  the  second  class,  who  are  not  liable  after  three  years  from  the 
time  of  ceasing  to  be  so  :  and  he  might  then  undoubtedly  proceed  against  members 
for  the  time  being  who  did  not  become  such  until  long  [606]  after  the  judgment ;  so 
that,  if  the  plaintiffs  had  just  issued  execution,  and  were  now  immediately  after  it 
applying  for  a  scire  facias,  they  would  be  clearly  entitled  to  do  it,  and  the  shareholders 
at  the  time  of  the  contract,  against  whom  this  application  is  made,  would  be  clearly 
liable,  as  these  have  lost  nothing  by  the  ineffectual  execution  against  Johnson,  which 
the  plaintiffs  were  not  obliged  to  issue  at  the  time  they  did  so. 

It  seems  to  us,  however,  that  although  the  plaintiffs  may  sue  out  execution  when 
they  please,  whenever  they  do  so  they  ought  to  try  to  make  it  effectual  against  all 
the  members  for  the  time  being.  Although  the  statute  does  not  confine  them  to  one 
execution,  but  thej'  may  have  several  against  several  members,  it  does  not  authorise 
them  to  select  one,  and  lie  by,  and  then  begin  again,  but  if  they  begin  their  execution 
they  ought  to  go  on  with  it  with  reasonable  dispatch.  Upon  the  present  affidavits, 
no  satisfactory  reason  is  given  why  proceedings  were  not  taken  in  1846  against  those 
who  were  the  then  members.  If  they  had  been,  it  is  probable  the  defendants  would 
never  have  been  called  upon  at  all ;  and  in  the  absence  of  proof  of  reasonable  efforts 
at  that  time  to  obtain  payment  from  the  then  members,  we  ought,  we  think,  to  follow 
the  course  adopted  by  the  Queen's  Bench  in  the  case  of  Eardley  v.  Law,  and  discharge 
this  rule. 

Rule  discharged. 

[607]  Rhodes  AND  Another  v.  Turner.  Feb.  15,  1849. — To  counts  for  work  and 
labour,  money  paid,  interest,  &c.,  the  defendant  pleaded,  first,  "as  to  481.,  parcel 
of  the  monies  in  the  declaration  mentioned,  and  the  causes  of  action  in  respect 
thereof,"  the  non-joinder  of  a  co-contractor. — Secondly,  as  to  151.,  parcel  of  the 
residue,  and  the  causes  of  action  in  respect  thereof,  that  the  plaintiti"  sought  to 
recover  fees,  charges,  and  disbursements  as  attornies,  and  that  no  signed  bill  had 
been  delivered  :— Held,  on  special  demurrer,  that  the  plea  in  abatement  was  good, 
though  not  pleaded  to  any  particular  count  or  sum.— Also,  that  the  second  plea 
was  bad,  as  it  afforded  no  answer  to  the  claim  for  interest. 

Debt  for  work  and  labour  as  an  attorney,  for  money  paid,  interest,  and  money 
due  on  an  account  stated. 

Pleas.  First.  "  The  defendant,  as  to  the  sum  of  481.  15s.  2d.,  parcel  of  the  sums 
of  money  in  the  declaration  mentioned,  and  also  as  to  the  causes  of  action  in  respect 
thereof,  pravs  judgment  of  the  said  writ  and  declaration,  so  far  as  the  same  respectively 
relate  to  the  sum  of  481.  15s.  2d.,  parcel  thereof,  because,  he  .says  that  the  supposed 
causes  of  action  in  the  declaration  mentioned,  and  each  of  them,  so  far  as  the  same 
relate  to  the  sum  of  481.  15s.  2d.,  accrued  against,  and  the  supposed  debts  m  the 
introductorv  part  of  this  plea  mentioned  were,  and  each  of  them  was,  contracted  and 
became  due  from  the  defendant  jointly  with  one  M."  The  plea  then  alleged,  m  the 
usual  form,  that  the  co-contractor  was  alive  and  within  the  jurisdiction  of  the  Court, 
and  concluded  with  a  prayer  of  judgment  of  the  writ  and  declaration,  so  far  as  the 
same  respectively  relate  to  the  sum  of  481.  15s.  2d.  in  the  introductory  part  of  this 
plea  mentioned,'and  the  causes  of  action  in  respect  thereof.     Verification. 

Secondlv.  As  to  the  residue  of  the  declaration,  nunquam  indebitatus. 

Thirdlv!  "As  to  the  sum  of  151.  10s.  2d.,  parcel  of  the  sum  in  the  said  residue  of 
the  declaration  mentioned,  and  as  to  all  causes  of  action  in  respect  of  such  parcel,  the 
defendant  says,  that  the  debts  and  causes  of  action  in  the  introductory  part  of  this 
plea  mentioned  accrued  after  the  passing  of  the  6  &  7  Vict.  c.  36."  The  plea  then 
alleged,  in  the  usual  form,  that  the  plaintiffs  sought  to  recover  fees,  charges,  and 
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disbursements,  in  respect  of  work  and  labour  as  attornies,  and  that  no  signed  bill 
had  been  delivered,  and  concluded  with  an  averment  that  the  account  was  stated 
concerning  the  sum  in  the  first  count.     Verification. 

[608]  Special  demurrer  to  the  first  plea,  assigning  for  causes  (amongst  others), 
that  the  plea  is  uncertain,  in  this,  that  it  does  not  appear  to  how  much  in  particular 
of  any  of  the  several  suras  of  money  mentioned  in  the  declaration,  and  the  causes  of 
action  in  respect  thereof,  the  said  plea  is  pleaded. 

Special  demurrer  to  the  third  plea,  assigning  for  causes  (amongst  others),  that  the 
same  is  either  pleaded  to  part  of  the  third  count,  in  which  case  it  is  bad  for  not  shew- 
ing how  the  debt  thereon  mentioned  can  be  claimed  by  the  plaintiflfs  as  fees,  chaiges, 
and  di.sbursements,  or  if  the  said  plea  is  not  pleaded  to  any  part  of  the  third  count, 
it  is  uncertain  to  which  part  of  the  declaration  the  same  is  pleaded.  Joinder  in 
demurrer. 

Willes,  in  support  of  the  demurrers.  The  plea  in  abatement  ought  to  have  shewn 
to  what  count  or  part  of  the  counts  it  is  pleaded,  in  order  that  the  Court  may  see 
what  to  quash.  Marshall  v.  Whitemle  (7  M.  &  W.  188)  is  at  variance  with  the  law  as 
laid  down  in  Lutw.  241,  and  recognised  in  Cora.  Dig.  "Pleader,"  (E  27),  where  it  is 
said,  "  In  assumpsit  on  several  promises,  if  the  defendant  pleads  quoad  all,  except  41., 
non  assumpsit,  and  a  tender  quoad  the  41.,  and  does  not  shew  upon  which  promise  the 
tender  was  made,  it  is  therefore  bad."  All  the  cases  in  which  pleas  have  been  held 
good,  though  they  did  not  specify  the  particular  count  or  sum  to  which  they  were 
pleaded,  were  cases  of  pleas  in  bar:  Mitchell  v.  Toumley  (7  A.  &  E.  164),  Noel  v.  Davis 
(4  M.  &  W.  136),  Beedi/v.  Bulky  (6  Bing.  N.  C.  37).  [Parke,  B.  Since  the  new 
rules,  it  is  impossible  to  plead  in  any  other  form,  and  all  difficulty  is  removed  by  the 
particulars  liohinson  v.  Ward  (8  Q.  B.  921)  explains  the  effect  of  such  a  plea.]  No 
doubt  a  writ  in  debt  may  [609]  abate  as  to  part,  and  stood  good  for  the  remainder : 
Poioell  V.  Fidlerton  (2  B.  k  P.  420)  ;  but  the  plea  ought  to  specify  the  portion  to  be 
abated,  accoiding  to  the  form  in  Rastall's  Ent.,  fo.  256  a.,  ed.  1566,  which  is  referred 
to  in  Pcnvell  v.  Fvllerlon  (2  B.  &  P.  420).  The  books  contain  no  precedent  of  a  plea 
in  abatement  in  this  form.  [Piatt,  B.  The  defendant  must  point  out  with  reason- 
able certainty  the  portion  of  the  deraand  to  which  the  plea  applies  :  but  why  should 
there  be  a  greater  certainty  in  this  respect  in  pleas  in  abatement  than  in  bar'?] 
Dilatory  pleas  are  always  disfavoured.  [Pai'ke,  B.  I  do  not  see  how  there  can  be 
a  difierent  rule  as  to  pleadings  in  abatement  and  in  bar ;  the  same  necessity  which 
gives  a  latitude  as  to  the  one  applies  equally  to  the  other.]  The  third  plea  is  bad, 
inasmuch  as  it  is  pleaded  to  a  portion  of  the  whole  declaration,  but  afl'ords  no  answer 
to  the  claim  for  interest. 

The  Court  then  called  on 

Pearson,  to  support  the  third  plea.  The  plea  professes  to  answer  a  sum  composed 
of  a  part  of  several  counts,  but  it  does  state  how  much  of  each,  so  that  the  portion 
of  the  interest  count  may  be  a  mere  infinitesimal  quantity.  [Parke,  B.  The  plea 
does  not  account  for  any  part  of  the  interest.  Suppose  a  declaration  contained 
counts  for  goods  sold,  work  and  labour,  and  the  hire  of  carriages,  would  this  plea 
have  been  good?]  Interest  may  be  part  of  the  attorney's  "charges";  otherwise  the 
Court  must  hold,  that  in  no  case  can  an  attorney  charge  interest  for  any  item  in  his 
bill.  [Parke,  B.  The  plea  ought  to  be  an  answer  to  151.  in  any  one  of  the  counts. 
It  cannot  be  said  that  interest  is  part  of  the  charges  for  business  done.  The  plea 
ought  either  to  have  excluded  the  count  for  interest,  or  to  have  alleged  that  the  interest 
accrued  due  in  respect  of  disbursements.     Both  sides  had  better  amend.] 

Amendment  accordingly. 


[610]  Grim.sley  v.  Parker.  Feb.  14,  1849. — Declaration  in  indebitatus  assumpsit 
of  four  counts,  the  debt  alleged  in  each  being  5001.,  and  the  damages  laid  at 
5001.  Plea,  payment  into  court  of  2301.  3s.,  and  no  damages  ultra : — Held,  on 
special  demurrer,  that  the  plea  was  bad. 

[S.  C.  18  L.  J.  Ex.  290.] 

Assumpsit.    The  declaration  stated  that  the  defendant  was  indebted  to  the  plaintiff 
in  5001.  for  goods  sold  and  delivered,  and  in  5001.  for  work  and  materials,  and  in  5001. 
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for  money  paid,  and  in  5001.  for  money  due  on  an  account  stated.  Breach,  nonpay- 
ment of  the  said  monies,  or  any  part  thereof,  to  the  plaintiff's  damage  of  5001. 

Plea,  to  the  further  maintenance  of  the  action,  payment  into  court  of  2301.  3s., 
and  that  the  plaintiff  has  not  sustained  damages  to  a  greater  amount  than  2301.  3s.  in 
respect  of  the  causes  of  action  in  the  declaration  mentioned. 

Special  demurrer,  assigning  for  causes,  that  the  plea,  though  pleaded  in  bar  of  the 
further  maintenance  of  the  action  in  respect  of  all  the  causes  of  action  in  the 
declaration  mentioned,  alleged  nothing  in  bar  of  the  further  maintenance  of  the 
action,  except  as  to  part  of  the  causes  of  action,  viz.  so  far  as*  the  same  relate  to 
the  sum  of  2301.  3s.,  parcel  of  the  monies  in  the  declaration  mentioned,  inasmuch  as 
2301.  3s.  paid  into  court  could  not,  in  point  of  law,  operate  as  a  satisfaction  of  the 
monies  in  the  declaration  mentioned,  beyond  the  sum  of  2301.  3s.,  parcel  &c.,  and  the 
plea  did  not  state  or  shew  any  satisfaction  of  the  residue  of  the  monies  in  the  declara- 
tion ;  that  the  plea  was  repugnant,  inasmuch  as,  though  pleaded  in  confession  and 
avoidance  of  the  whole  action,  and  thereby  admitting  the  plaintiff  to  have  sustained 
damages  beyond  the  sum  of  2301.  3s.,  parcel  only  of  the  monies  in  the  declaration 
mentiotied,  yet  it  subsequently  alleged  that  the  plaintiff  had  not  sustained  damages  to 
a  greater  amount  than  2301.  in  respect  of  the  causes  of  action  in  the  declaration 
mentioned.     Joinder  in  demurrer. 

Macaulav,  in  support  of  the  demurrer,  cited  Tattersall  v.  Parkinson  (16  M.  &  AV. 
752),  and  lioiin  v.  Hakher  (10  A.  &  E.  121). 

[611]  The  Court  then  called  on 

bovill,  to  support  the  plea.  This  plea  follows  the  statutory  form  prescribed  by 
the  rule  of  Ti-inity  Term,  1  Vict.  In  assumpsit,  the  claim  is  for  damages  which  are 
uncertain,  and  that  is  answered  by  payment  of  a  sum  certain.  [Parke,  B.  If  the 
declaration  consisted  of  one  or  more  executor}'  contracts,  this  form  might  be  proper, 
but  there  is  difficulty  in  applying  it  to  a  count  for  a  sum  certain,  or  to  indeliitatus 
assumpsit,  which  may  mean  so  many  things  ;  therefore  we  considered  that  pleaders 
had  adopted  a  good  form,  in  saying  as  to  such  a  sum,  pai'cel  &c.,  payment  into  court  ] 
This  case  is  distinguishable  from  TatieimU  v.  Parkinson  ;  for  there  the  declaration  was 
on  a  bill  of  exchange,  and  consequently  the  plaintiff  claimed  a  precise  ascertained  sum  ; 
here  the  aggregate  amount  of  the  sums  in  the  different  counts  is  20001.,  while  the 
damages  are  laid  at  5001.  only.  The  defendant  is  not  called  upon  to  answer  the  whole 
counts,  but  the  damages  only.  It  is  enough  if  he  pleads  so  as  to  enable  the  plaintiff  to 
take  the  money  out  of  court,  and  get  his  costs.  [Parke,  B.  The  declaration  means 
that  the  plaintiff  has  sustained  damages  by  reason  of  the  nonpayment  of  the  alleged 
debts.  The  plea,  in  effect,  traverses  the  existence  of  debts  to  a  greater  amount  than 
the  sum  paid  into  court.  This  case  is  not  distinguishable  in  principle  from  Tattersall 
V.  Parkinson.^ 

Per  Curiam.(a)     There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

[612]  Margaret  Morgan  i:  W.  Cubitt,  Esq.,  and  Another.  Feb.  16,  1849.— 
To  an  action  against  the  sheriff  for  the  escape  of  a  debtor  taken  in  execution 
under  a  ca.  sa.  on  a  judgment,  the  defendant  pleaded  in  bar,  that  at  and  from  the 
time  of  the  accruing  of  the  debt  on  which  the  judgment  was  recovered,  and 
until  the  time  of  the  arrest  and  escape,  and  hitherto,  the  plaintiff  was  and  is 
married  to  one  H.  S.,  who  is  still  living :— Held  bad  on  special  demurrer,  as  being 
properly  pleadable  in  abatement  only. 

[S.  C.  6  D.  &  L.  444 ;  18  L.  J.  Ex.  288.] 

Case  against  the  defendants,  as  sheriffs  of  Middlesex,  for  the  escape  of  one  William 
Hanson,  who  had  been  taken  in  execution  under  a  ca.  sa.,  issued  on  a  judgment  which 
the  plaintiff  had  recovered  against  him  in  this  court  for  a  debt  of  2001.,  as  well  as  for 
certain  damagt-s  and  costs.  Plea,  that  the  plaintiff  ought  not  to  have  or  maintain  her 
aforesaid  action  against  the  defendants,  for  that,  before  and  at  the  time  of  the  accruing 
of  the  said  debt  in  respect  of  which  the  said  judgment  was  so  recovered  as  in  the  said 
declaration  mentioned,  and  from  thence  and  until  and  at  the  time  of  the  commence- 

(a)  Parke,  B.,  Rolfe,  B.,  Piatt,  B. 
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ment  of  the  action  in  respect  of  which  the  said  judgment  was  so  recovered  ;  and  from 
then'e  until  and  at  the  time  of  the  suing  out  of  the  said  execution  thereon  ;  and 
from  thence  until  and  at  the  time  of  the  said  arrest  of  the  said  W.  H.  in  the  declara- 
tion mentioned  ;  and  fi'om  thence  continually  until  and  at  the  time  of  the  committal 
of  the  alleged  grievances,  &c.  ;  and  from  thence  hitherto,  the  plaintift'  was  and  still 
is  married  to  one  H.  S.,  during  all  these  said  several  times  and  still  being  her  husband, 
and  who  is  still  living.     Verification  and  piayer  of  judgment  &c. 

Special  demuri'er,  assigning  for  causes,  that  the  matters  in  the  plea  are  pleadable 
in  abatement  only,  jfnd  not  in  bar  of  the  action  ;  and  that  it  amounts  to  a  plea  in 
abatement  only,  as  it  does  not  shew  that  H.  S.  had  interfered  to  reduce  the  said 
judgment  into  his  possession,  or  that  he  had  made  it  his  sole  property,  or  that  he 
had  dissented  from  the  plaintiff  bringing  the  present  action  ;  that  the  plea  is  double, 
in  not  only  alleging  the  plaintiff  to  have  been  married  when  the  debt  accrued,  the 
suing  out  of  the  writ  of  execution  and  recovery  of  judgment,  but  also  at  the  time 
of  the  committing  of  the  grievances  in  the  declara-[613]-tion  mentioned  ;  and  that 
the  matter  set  up  Ijy  the  plea  was  pleadable  in  the  former  action.    Joinder  in  demurrer. 

The  defendants'  points  for  argument  were,  that  a  married  woman  cannot  sue  out 
execution  on  a  judgment  obtained  )iy  her  in  respect  of  a  debt  contracted  with  her 
during  covertui'e  ;  that  the  judgment  is  her  husband's  ;  and  that,  in  the  event  of  her 
death,  such  judgment  would  have  survived  to  him  without  a  sci.  fa.  ;  or  that,  if  she 
levy  execution,  it  is  done  for  the  benefit  of  the  husband,  and  is  a  reduction  into 
possession  for  him,  and  that  an  action  for  an  escape  fiom  such  execution  vested  solely 
in  him  ;  that  the  plea  of  coverture  was  a  good  plea  in  bar,  and  shewed  that  the  whole 
cause  of  action  vested  in  the  plaintiff's  husband  alone  ;  that  a  plea  in  bar  is  double, 
because  it  contains  matter  pleadable  in  abatement ;  that  it  was  admitted  on  the 
pleadings  that  the  plaintiff  was  a  married  woman  at  the  commencement  of  the  suit, 
and  therefore  that  she  should  have  appeared  in  person,  and  not  by  attoi-ney  ;  and 
that  the  plaintitl'  ought  to  have  replied  that  this  action  was  brought  by  her  for  and 
on  behalf  of  her  husband  and  with  his  assent. 

Prentice,  in  support  of  the  demurrer.  The  nonjoinder  of  the  plaintiff's  husband 
in  the  original  action  could  not  have  been  pleaded  in  bar.  The  plea  would  be  a  plea 
in  abatement:  Bendix  v.  Il'akeman  (12  M.  &  W.  97),  Com.  Dig.  "Abatement,"  (E.  6). 
In  Milner  v.  Milnes  (3  T.  R.  627)  it  was  held,  that  to  an  action  of  trespass  foi'  an 
injury  done  to  the  propeity  of  the  wife  dum  sola,  where  the  wife  sues  alone,  the 
defendant  cannot  take  advantage  of  the  nonjoinder  of  the  husband  by  a  plea  in  bar, 
but  that  he  must  plead  the  coverture  in  abatement.  Lord  Kenyon,  C.  J.,  in  the 
course  of  his  judgment,  says,  "There  is,  indeed,  the  inconvenience  which  was  stated 
at  the  bar,  that  the  husband  may  bring  [614]  error  if  he  please ;  but  that  does  not 
conclude  the  question."  The  sheriff  could  not  bring  a  writ  of  error  on  the  judgment. 
The  husband  alone  has  that  power:  Bae.  Abr.  tit.  "Error,"  (B.).  The  sheriff  has 
merely  to  execute  the  process  of  the  Court,  and  is  no  party  to  the  judgment.  The 
defendants  in  the  original  action  could  not  plead  this  defence  in  bar  to  a  scire  facias 
brought  on  the  judgment :  Baylis  v.  Ilayward  (4  A.  &  li  256) ;  and  therefore,  h 
fortiori  the  sheriff  cannot.  [Parke,  B.  At  all  events,  it  is  difficult  to  see  how  it  can 
be  pleaded  in  bar.] 

Massy  Dawson,  contra.  The  defendants  do  not  seek  to  impugn  the  original 
judgment.  But  the  question  whether  this  is  a  good  plea  in  bar  depends  upon  the 
principle  expressed  by  Cresswell,  J.,  in  Giiyard  v.  Sul/on  (3  C.  B.  156),  whei'e  that 
learned  judge  says,  "  If  you  can  make  out  that  the  wife  could  not  sue  at  all  upon  this 
note,  either  with  or  without  her  husband,  then  the  plea  may  be  a  plea  in  bar ;  other- 
wise it  is  a  plea  in  abatement,  and  bad  in  form."  So  it  is  said  in  1  Chitty  on 
Pleading,  p.  464,  "  When  a  feme  covert  has  no  interest  whatever  in  the  subject-matter 
of  the  action,  and  consequently  ought  not  to  be  made  a  party,  and  she  sues  either 
with  or  without  her  husband,  the  defendant  will  olrtain  a  nonsuit  on  a  plea  in  bar  of 
her  coverture."  In  Yard  v.  Ellard  (Carth.  462)  it  was  held  that,  in  an  action  for  the 
breach  of  a  promise  to  the  husband,  in  consideration  that  he  would  give  the  defen- 
dant fuither  time  for  the  payment  of  a  debt  due  by  him  to  the  husband  and  wife,  the 
wife  cannot  be  joined.  V\'here  there  is  a  new  security  for  a  debt  due  to  the  wife 
given  to  the  husband,  the  wife  cannot  sue.  The  wife  cannot  be  joined,  unless  she 
have  some  interest  in  the  subject-matter  of  the  suit:  Jf'ilts  v.  N^urse  (1  A.  &  E.  65), 
Underhill  v.  Devereux  (2  Saund.  72  (i)).     Here  the  fruits  of  the  execution  [615]  would 
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be  entirely  for  the  husband's  benefit.  In  Pierce  v.  Thornehj  (2  Sim.  178)  Sir  L. 
Shadwell,  V.-C,  said,  "  At  law,  where  judgment  had  been  recovered  by  the 
husband  and  wife,  the  husband  alone  could  levy  execution."  [Parke,  B.  This  is  a 
judgment  by  the  wife,  and  execution  issued  by  her.]  Execution  is  equivalent  to 
p.iyment.  If  the  money  had  been  paid,  it  would  have  been  the  property  of  the 
husband  alone.  The  only  party  damnified  by  the  escape  is  the  person  to  whom  the 
fruits  of  the  execution  would  have  come  :  Burnahy's  case  (1  Str.  6-5.3),  Cohen  v.  Cunning- 
ham (8  T.  K.  12.3),  Figers  v.  Aldrich  (i  Burr.  2482).  This  is  an  action  for  damages 
merely,  and  not  of  debt.  [Piatt,  B.  Suppose  an  action  for  an  assault  to  the  wife.'^or 
upon  a  promissory  note  given  to  her,  the  defendant  could  not  plead  the  nonjoinder  of 
the  husband  in  bar,  and  yet  that  would  be  an  action  for  damages.  Rolfe,  B.  Suppose 
the  husband  had  died  immediately  after  the  sheriff  had  permitted  the  escape,  the 
wife  would  have  been  the  proper  person  to  bring  the  action  against  him  for  his 
breach  of  duty.  Parke,  B.  The  strongest  argument  that  the  defendants  can  adopt 
is,  that  the  having  the  debtor's  body  in  execution  is  equivalent  to  a  chattel  given  in 
satisfaction  of  the  debt.  But  that  is  not  so.  Until  the  debt  is  paid  the  right  is  a 
mere  chose  in  action.  Execution  by  a  ca.  sa.  is  so  far  a  satisfaction  of  the  debt,  that 
the  creditor  cannot  avail  himself  of  any  other  remedy,  and  if  he  allow  the  creditor  to 
escape,  the  debt  is  satisfied.  Rolfe,  B.  It  cannot  be  said  that  the  taking  of  the  body 
of  the  debtor  in  execution  is  equivalent  to  the  reduction  of  a  chattel  into  the 
possession  of  the  husband.] 

Per  Curiam. (e)  This  defence  may,  perhaps,  be  pleadable  in  abatement,  but  the 
present  plea  in  bar  is  bad  ;  there  must  therefore  be 

Judgment  for  the  plaintiff. 

[616]  Price  v.  AYoodhouse.  Feb.  27,  1849. — In  support  of  an  alleged  custom  of 
a  manor,  that  the  lord  was  only  entitled  to  take  one  heriot  from  each  tenant, 
whatever  number  of  tenements  he  might  hold,  an  old  decree  of  the  Court  of 
Chancery,  in  a  suit  between  copyholders  and  the  lord,  and  establishing  the 
custom,  produced  by  a  witness  who  succeeded  his  brother  as  lord  of  the  manor, 
and  who  stated  that  he  found  it  amongst  his  brother's  papers,  was  held  admissible 
in  evidence  against  a  subsequent  lord  of  the  manor,  as  a  copy  of  the  original,  for 
which  an  ineffectual  search  has  been  made.  So,  secondary  evidence  is  admissible 
of  an  office  copy  of  the  decree  delivered  by  a  prior  lord  to  a  tenant,  when  asked 
by  him  for  evidence  to  prove  the  customs  of  the  manor,  when  a  proper  but 
ineffectual  search  for  it  has  been  made. 

[S.  C.  18  L.  J.  Ex.  271.] 

Trespass  by  the  plaintiff,  a  copyholder,  against  the  defendant,  the  lord  of  the 
manor  of  Huntingdon  English,  in  the  county  of  Hereford,  to  try  the  question  whether 
the  defendant  was,  on  the  death  of  a  copyholder,  entitled  to  one  heriot  for  each 
holding  in  the  manor,  or  for  one  heriot  only,  whatever  number  of  tenements  he  might 
hold  of  the  lord  (see  the  pleadings,  1  Exch.  559). 

At  the  trial,  before  Patteson,  J.,  at  the  Spring  Assizes  for  the  county  of  Hereford, 
1848,  the  plaintiff,  in  order  to  support  the  custom  as  alleged  on  his  part,  offered  in 
evidence  two  documents,  which  were  admitted  by  the  learned  judge.  The  plaintiff 
had  a  verdict,  leave  being  reserved  to  the  defendant  to  move  to  set  that  verdict  aside 
and  to  enter  a  verdict  for  him,  if , the  Court  should  be  of  opinion  that  neither  of  these 
documents  was  properly  admitted,  or  for  a  new  trial,  if  the  Court  should  be  of  opinion 
that  one  was  admissible  and  the  other  not. 

A  rule  nisi  was  subsequently  obtained,  against  which,  in  Hilary  Term  last, 
(January  23rd,) 

Talfourd,  Serjt.,  and  Keating  shewed  cause,  and 

Godson  and  Smythies  were  heard  in  support  of  the  rule. 

The  nature  of  the  documents  and  of  the  arguments  sufficiently  appears,  from  the 
judgment  of  the  Court.  The  following  cases  were  cited  :  Doe  d.  Franfas  v.  Frankis 
(11  A.  &  E.  792),  Evningham  v.  Roandell  (2  Moo.  &  Rob.  138),  Lord  TnmMown  v. 
Kemmis  (9  C.  &  F.  749),  and  Roe  d.  Brune  v.  Rawlings  (7  East,  279). 

(e)  Parke,  B.,  Rolfe,  B.,  Piatt,  B. 
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Cur.  adv.  vult. 

[617]    1  he  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  defendant  in  this  case  was  lord  of  the  manor  of  Huntingdon 
Ent'lish,  and  the  action  was  brought  against  him  to  try  whether  he  was  entitled  to  a 
heriot  for  each  tenement  held  of  the  manor  by  a  deceased  tenant,  the  plaintiff  insisting 
that,  by  the  custom  of  the  manor,  every  tenant  was  bound  to  pay  only  one  heriot 
whatever  number  of  tenements  he  held  of  the  manor. 

To  prove  this  custom,  evidence  of  two  documents  was  offered  by  the  plaintifi"s 
counsel,  and  received  by  my  Brother  Patteson,  on  the  trial,  reserving  the  question  of 
their  admissibility. 

The  first  of  these  purported  to  be  a  copy  of  an  old  decree  of  the  Court  of  Chancery, 
in  a  suit  between  copyholders  and  the  lord,  and  establishing  the  customs,  and  it  was 
offered  and  received  as  primaiy  evidence,  on  the  ground  of  implied  admission  by  the 
lord  of  the  truth  of  it.  In  oider  to  make  the  document  receivable  on  this  ground, 
conduct  on  the  part  of  the  lord  of  the  manor  must  be  shewn,  equivalent  to  an  admission 
that  the  particular  paper  contained  an  account  of  the  customs  of  the  manor.  If  the  loi'd 
had  said  that  it  did,  the  paper,  though  puiporting  to  be  a  copy,  would  no  doubt  be 
admissible  against  him,  without  proof  of  the  loss  of  the  original,  and  if  so,  it  would 
be  admissible  against  the  defendant,  who  claims  under  him,  and  conduct  may  be  shewn 
which  would  have  a  similar  effect. 

We  doubt  whether  there  was  any  sufficient  evidence  of  such  a  recognition  of  this 
paper,  as  being  itself  the  true  account  of  the  customs  of  the  manor,  as  to  make  it 
receivable  as  primary  evidence.  But  there  is  evidence  that  the  paper  came  from  the 
bouse,  and  was  among  the  papers  of  the  deceased  lord,  for  the  witness  James  Cheese, 
on  his  examination,  says  he  found  it  in  his  house,  and,  on  his  cross  examination,  says 
he  produced  it  from  his  brother's  papers ;  [618]  and  this  is  some  evidence  of  its 
recognition,  as  a  copy  at  least,  and  tantamount  to  a  declaration  that  the  paper  was 
a  copy  ;  and  there  appears  to  have  been  sufficient  search  for  an  original  to  let  in 
evidence  of  a  copy.     We  are  therefore  of  opinion  that  it  was  admissible. 

The  other  paper,  an  office  copy  of  the  decree,  of  which  secondary  evidence  was 
given,  was,  according  to  the  testimony  of  Mr.  Bankes,  received  from  the  lord  after  he 
had  asked  him  for  evidence  to  prove  the  customs  of  the  manor,  though  his  purpose 
was  to  prove  the  custom  for  tenants  to  cut  wood  in  their  copyhold  tenemcTits  only. 
The  fact  of  delivering  the  paper,  for  the  purpose  of  proving  customs  of  the  manor,  is 
evidence  against  the  party  delivering  it,  that  such  were  the  customs.  If  it  was  given 
to  the  witness  to  prove  one  only,  it  would  be  evidence  of  that  one  only.  There  was, 
no  doubt,  some  evidence  to  shew  that  it  was  given  by  the  lord  as  proof  of  all  the 
customs,  and  therefore  the  document  would  have  been  admissible  if  produced  ;  and 
we  have  no  doubt  that  secondary  evidence  was  properly  received  of  this  document, 
there  having  been  a  sufficient  search  for  it.     The  rule,  therefore,  must  be  discharged. 

Rule  discharged. 

[619]  Clarke  and  Another  v.  Green.  Feb.  26,  1849.— A  declaration  stated, 
that  A.  being  indebted  to  the  plaintiffs  in  the  sum  of  70931.,  and  being  unable  to 
pay  the  amount,  requested  the  plaintiffs  to  accept  a  composition  of  10s.  in  the 
pound  on  their  debt,  and  to  give  time  for  the  payment  thereof,  to  which  the 
plaintiffs  agreed  upon  having  the  same  guaranteed  to  them  ;  and  that  thereupon 
the  defendant  addressed  a  guarantee  to  the  plaintiffs,  to  the  following  effect : 
"At  the  request  of  A.,  and  in  consideration  of  your  agreeing  to  take  10s.  in  the 
pound  for  your  claim  on  them,  amounting  to  70931.,  and  giving  them  five  years 
to  pay  off  the  sum  of  35461.,  being  one-half  of  the  said  debt,  or  at  the  rate  of  10s. 
in  the  pound  for  the  whole,  with  interest  on  the  said  sum  of  3.5461.,  at  the  rate 
of  51.  per  cent,  per  annum,  payable  half-yearly,  the  said  sum  of  35461.  to  be  paid 
by  the  instalments  and  in  the  manner  mentioned  or  to  be  mentioned  in  your 
agreement  with  A.,  I  hereby  guarantee,  to  the  extent  of  5001.,  the  payment  by 
A.  of  the  sum  of  35461.,  with  interest,  as  mentioned  in  the  said  agreement;" 
that  the  plaintiffs  and  A.  subsequently  entered  into  a  written  agreement,  by  which 
the  plaintiffs  agreed  to  accept  of  A.  the  composition  of  10s.  in  the  pound,  to  be 
paid  by  stipulated  instalments,  on  several  specified  days,  extending  over  a  space 
of  five  years,  in  consideration  of  having  the  payment  of  the  instalments  guaranteed 
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by  the  persons  named  in  the  schedule,  and  in  which  the  defendant's  name  appeared 
as  guaranteeing  to  the  extent  of  5001.  The  agreement  then  contained  a  proviso, 
rendering  the  agreement  void,  and  enabling  the  plaintiffs  to  recover  the  whole 
of  the  original  debt,  in  case  A.  should  make  default  in  payment  of  any  instalments 
on  the  stipulated  days,  or  should  commit  any  act  of  bankruptcy  on  which  a  fiat 
should  issue.  The  declaration  then  averred,  that  one  instalment  became  due, 
that  default  was  made  in  payment  thereof  by  A.,  that  the  plaintiffs  applied  to  the 
defendant,  but  that  he  had  not  guaranteed  the  said  instalment,  and  that  the 
same  remained  unpaid  :— Held  bad  on  general  demurrer,  on  the  ground  that, 
upon  the  true  construction  of  the  guarantee,  the  consideration  of  the  defendant's 
promise  was  that  there  should  be  an  agreement  between  the  plaintiffs  and  A., 
and  that  the  agreement  entered  into  by  them  did  not  comply  with  the  terms  of 
the  guarantee. 

Assumpsit.  The  declaration,  after  reciting  that  one  J.  F.  Fletcher  and  H.  Fletcher 
carried  on  business  in  copartnership  together,  and  had  become  indebted  to  the  plaintiffs 
in  the  sum  of  70931.  2s.  4d.,  for  goods  sold  &c.,  and,  being  unable  to  pay  the  amount 
of  the  said  debt  in  full,  had  requested  the  plaintiff's  to  take  a  composition  of  10s.  in 
the  pound  thereon,  and  to  give  time  to  the  Fletchers  for  payment  of  such  composition, 
which  the  plaintiffs  were  willing  to  do  on  having  the  payment  of  the  amount  of  the 
composition  and  interest  thereon  guaranteed  to  them  ;  and  that  thereupon,  on  the 
16th  of  August,  1647,  the  defendant,  at  the  request  of  the  Fletcheis,  addressed  to  the 
plaintiffs  the  following  memorandum  of  guarantee,  signed  by  himself  : — 

"  Broad  Stairs,  Kent,  16th  of  August,  1847. 
"  Messrs.  Joseph  Clarke  and  Brothers,  Phojnix  Mills,  Manchester. 
"  Gentlemen, — At  the  request  of  Messrs.  John  France  Fletcher  and  Henry  Fletcher, 
of  Darwer,  near  Blackburn,  cotton  manufacturers,  and  in  consideration  of  your  agree- 
ment to  take  10s.  in  the  pound  for  your  claim  on  them,  amount-[620]-ing  to  70931. 
2s.  4d.,  and  giving  them  five  years  to  pay  off  the  sum  of  35461.  lis.  2d.,  being  one- 
half  of  the  said  debt,  or  at  the  rate  of  10s.  in  the  pound  for  the  whole,  with  interest  on 
the  said  sum  of  35461.  lis.  2d.,  at  the  rate  of  51.  per  centum  per  annum,  payable  half- 
yearly,  the  said  sum  of  35461.  lis.  2d.  to  be  paid  by  the  instalments  and  in  the 
manner  mentioned  or  to  be  mentioned  in  your  agreement  with  Messrs.  Fletcher,  I 
hereby  guarantee,  to  the  extent  of  5001.,  the  payment  by  Messrs.  John  France 
Fletcher  and  Henry  Fletcher,  of  the  sum  of  35461.  Us.  2d.,  with  interest,  as  mentioned 
in  the  said  agreement.  "  Frederick  Greex." 

The  declaration,  after  stating  that  the  defendant  then,  for  the  considerations  in 
the  said  memorandum  of  guarantee  mentioned,  promised  the  plaintiffs  to  guarantee  to 
them,  to  the  extent  of  5001.,  the  payment  by  the  said  J.  F.  &  H.  Fletcher  of  the  said 
sum  of  35461.  lis.  2d.,  with  interest  as  mentioned  in  the  said  memorandum,  set  out 
an  agreement  entered  into  on  the  30th  of  August,  1847,  between  the  plaintiffs  of  the 
one  part,  and  the  Fletchers  of  the  other.  This  agreement  recited  that  the  Fletchers 
were  indebted  to  the  plaintiffs  in  the  sum  of  70931.  2s.  4d.,  for  goods,  &c.,  and  that, 
being  unable  from  various  causes  to  pay  the  whole  of  the  same,  they  had  proposed  to 
pay  10s.  in  the  pound  thereon  ;  and  after  reciting  that  the  plaintiffs  had  agreed  to 
accept  such  composition  in  discharge  of  the  debt,  provided  the  same  should  be  paid 
within  the  space  of  five  years  from'the  date  of  the  agreement,  at  the  times  and  in  the 
manner  thereinafter  mentioned,  and  on  condition  that  such  payment  should  be  secured 
by  approved  guarantees,  as  previously  agreed  upon  by  the  parties  to  the  agreement 
and  set  out  in  the  schedule  to  the  agreement;  the  agreement  then  proceeded  to  state 
that,  in  pursuance  of  the  .said  agreement,  and  in  consideration  of  the  premises,  the 
Fletchers  agreed  with  the  plaintiffs  that  they,  the  Fletch-[621]-ers,  would,  within  the 
space  of  five  years  from  the  date  of  the  agreement,  pay  to  the  phuntiffs  the  sum  of 
35461.  lis.  2d.,  being  one  equal  half-part  of,  and  at  the  rate  of  10s.  in  the  pound  upon, 
the  said  debt  of  70931.  2s.  4d.,  together  with  interest  thereon  at  the  rate  of  51.  per 
cent,  per  annum  from  the  1st  of  Julv  then  last  past,  on  the  days  and  times,  and  by 
the  following  instalments,  namely  :— [Then  followed  the  times  and  days  upon  which 
the  several  instalments  were  to  be  paid,  extending  over  a  period  of  five  years. J  Ihe 
agreement  then  contained  a  pro\iso,  that  in  case  the  Fletchers  should  not  pay  the  said 
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sum  of  35461.  lis.  2fl.,  together  with  intere.st  thereon  as  aforesaid,  by  the  instalments 
and  on  the  days  and  times  thereinbefore  appointed  for  payment  for  that  purpose,  or 
should  commit  any  act  of  bankruptcy  under  any  of  the  statutes  then  in  force  relative 
to  bankrupts,  so  that  a  fiat  should  be  awarded  and  issued  thereupon,  or  should  take 
the  benefit  of  the  Acts  then  in  force  relative  to  insolvent  debtors,  then  and  in  every 
or  any  such  case  the  agreement,  and  everything  therein  contained,  should  thereupon, 
at  the  option  of  the  plaintiffs,  cease  and  become  absolutely  void,  and  the  parties  thereto 
should  be  reverted  back  to  the  same  situation,  in  every  respect,  as  they  stood  in  with 
respect  to  the  said  debt,  prior  to  the  execution  of  the  agreement,  and  in  case  of  such 
bankruptcy  or  insolvency,  that  the  plaintiffs  should  be  at  liberty  to  prove  upon  the 
estate  of  the  Fletchers  for  the  full  amount  which  should  be  then  owing  in  respect  of 
their  said  debt  of  70931.  2s.  4d.,  notwithstanding  the  said  agreement.  In  the  schedule 
to  this  agreement  the  name  of  the  defendant  appeared,  to  which  the  sum  of  5001.  was 
affixed.  The  declaration  then  proceeded  to  state,  that  no  other  agreement  than  the 
above  was  entered  into  between  the  plaintiffs  and  the  Fletchers  touching  the  payment 
of  the  said  debt  by  instalments,  and  that  the  agreement  had  not  in  any  way  ceased  or 
become  void.  It  then  alleged  that  a  certain  sum  of  mone}',  being  the  first  of  the  said 
in-[622]-stalments,  had  become  due  from  the  Fletchers,  yet  that  they,  although 
requested,  had  not  paid  the  same,  of  which  the  plaintiffs  had  notice,  and  was  then 
requested  by  the  plaintiffs  to  guarantee  the  same  to  them.  Concluding  with  a  breach, 
that  the  defendant  had  not  done  so. 

General  demurrer  and  joinder. 

The  defendant's  points  for  argument  were,  that  his  liability  depended  upon  the 
guarantee  of  the  6th  of  August,  1847,  and  that  that  guarantee  was  not  an  absolute 
contract  to  paj*  the  sum  of  5001.  at  all  events,  but  only  a  contract  to  pay  it  by  the 
instalments  and  in  the  manner  provided  for  by  some  reasonable  agreement  contemplated 
by  the  terms  of  the  guarantee  itself,  and  that  no  cause  of  action  could  arise,  except 
by  such  an  agreement,  which  had  never  been  made. 

The  demurrer  was  argued  (a)  in  the  present  sittings  (February  16th),  by 

Barstow,  in  support  of  the  demurrer.  The  consideration  for  the  guarantee  of  the 
16th  of  August  is,  that  the  plaintiffs  should  enter  into  such  an  agreement  with 
Messrs.  Fletcher  as  was  stipulated  for  by  the  tei'ms  of  the  guarantee.  Such  an  agree- 
ment was  never  made,  for  the  agreement  of  the  30th  of  August  is  not  authorised  by 
the  guaiantee.  There  are  two  main  objections  to  this  agreement.  In  the  first  place, 
it  was  never  contemplated  that  the  whole  debt  should  become  payable  in  default  of 
the  payment  of  any  one  instalment,  although,  perhaps,  a  stipulation  that  the  whole 
of  the  instalment  should  become  due  upon  the  nonpayment  of  one,  might  be  good  ; 
and  in  the  second  place,  the  guarantee  did  not  authorise  that  part  of  the  agreement 
by  which  an  act  of  bankruptcy  on  the  part  of  the  Fletchers,  and  the  i.ssuing  of  a  fiat 
thereon,  renders  the  agreement  void.  In  the  latter  case  there  would  be  no  de-[623]- 
fault,  and  yet  the  plaintiffs  might,  if  this  agreement  were  held  to  be  good,  refuse  to 
accept  the  instalment  when  tendered. 

Crompton,  contrJi.  The  defendant  agreed  with  the  plaintiffs  that  they  should 
make  such  an  agreement  with  the  Fletchers  as  was  of  the  usual  character  in  such 
transactions.  The  present  agreement  is  a  fair  and  reasonable  one.  The  defendant 
did  not  limit  the  exercise  of  the  plaintiffs'  discretion.  Provided  the  instalments  were 
paid  punctually,  such  payments  were  to  operate  as  a  satisfaction  of  the  whole  debt. 
With  respect  to  the  last  objection,  as  to  the  proviso  which  remits  the  parties  to  their 
original  position  in  case  of  bankruptcy,  the  result  would  have  been  the  same  if  this 
proviso  had  not  been  inserted  in  this  instrument.  Forsyth,  in  Jiis  Treatise  on  Composition 
with  Creditors,  after  citing  the  ease  of  Ex  parte  Fere  (19  Ves.  93),  in  which  the  deed 
contained  a  proviso  by  which  it  was  rendered  void  on  default  in  payment  of  the  com- 
position, says  (2nd  edit.  p.  164),  "And  where  there  was  no  proviso  similar  to  that  for 
avoiding  the  deed  in  the  last-cited  ca.se,  it  was  held,  that  an  act  of  bankruptcy,  occurring 
after  the  composition,  remitted  the  creditor  to  his  original  rights  ;"  for  which  he  cites 
Ex  parte  Bennett  (2  Atk.  562). 

Barstow,  in  reply.  In  the  eases  which  have  been  cited  in  answer  to  the  last 
objection  raised  to  this  agreement,  the  bankruptcy  took  place  after  the  breach,  but 
here  the  stipulation  is  altogether  independent  of  nonpayment  of  the  instalments.     If 

(a)  Before  Parke,  B.,  and  Rolfe,  B. 
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the  bankruptcy  were  to  occur  shortly  before  the  la.st  instalment  became  due  the 
plaintit's  might  refuse  to  accept  it,  and  would  be  entitled  to  recover  back  the  whole 
of  their  debt. 

Cur.  adv.  vult. 

[624]  The  judgment  of  the  Court  was  now  delivered  by 

P.ARKE,  B.  This  was  an  action  on  a  guarantee.  The  declaration  stated,  that 
Messis.  Fletcher  were  indebted  to  the  plaintitTs  in  70931.  for  goods  sold  and  delivered 
and  that,  being  unable  to  pay  their  debts  in  full,  they  had  requested  the  plaintiffs  to 
accept  a  composition  of  10s  in  the  pound  on  their  debt,  and  to  give  time  for  the  pay- 
ment of  such  composition,  which  the  plaintiffs  had  agreed  to  do  on  having  the  same 
guaranteed  to  them ;  and  thereupon  the  defendant  subscribed  and  addressed  to  the 
plaintiffs  a  guarantee,  in  the  words  and  figures  following :— [His  Lordship  read  it.l 
The  declaration  then  stated,  that  afterward.s^the  plaintiffs  and  Messrs.  Fletcher  entered 
into  a  written  agreement,  which  is  set  out  verbatim.  It  is  sufficient  for  the  present 
purpose  to  say,  that  by  its  terms  the  plaintiffs  agreed  with  Messrs.  Fletcher  to  accept 
the  composition  of  10s.  in  the  pound,  to  be  paid  by  stipulated  instalments  on  several 
specified  days,  extending  over  a  space  of  five  years,  in  consideration  of  having  the 
payment  of  the  instalments  guaranteed  by  the  persons  named  in  the  schedule,  the 
defendant's  name  appearing  in  the  schedule  as  guaranteeing  to  the  extent  of  5001. 
There  is  then  a  proviso  making  void  the  agreement,  and  e'uabling  the  plaintiffs  to 
recover  the  whole  of  the  original  debt  of  70931.,  in  case  Messrs.  Fletcher  should  make 
default  in  payment  of  any  instalments  on  the  stipulated  days  of  payment,  or  should 
commit  any  act  of  bankruptcy  on  which  a  fiat  should  issue.  The  declaration  then 
avers,  that  one  of  the  instalments  became  due,  that  default  was  made  in  payment 
thereof  by  Messrs.  Fletcher,  upon  which  the  plaintiffs  made  application  to  the 
defendant,  but  that  he  had  not  guaranteed  the  said  instalment,  but  that  the  same 
remained  wholly  unpaid. 

The  defendant  demurred  generally,  and  the  question  is,  whether,  on  this  declaration, 
the  defendant  has  incurred  any  liability. 

[625]  For  the  defendant  it  was  argued,  that  the  consideration  for  his  guarantee 
was  that  the  plaintiffs  should  enter  into  an  agreement  with  Messrs.  Fletcherto  accept 
a  composition  of  10s.  in  the  pound,  payable  by  instalments,  an  agreement  which,  under 
no  circumstances,  should  entitle  the  plaintiffs,  if  the  instalments  should  be  regularly 
paid,  to  recover  from  Messrs  Fletcher  the  full  amount  of  the  original  debt ;  whereas, 
by  the  agreement  actually  made  and  set  out  in  the  declaration,  circumstances  might 
occur  which  would  entitle  the  plaintiffs  to  sue  for  the  whole  of  the  original  debt,  even 
although  all  the  instalments  but  the  last  should  have  been  duly  and  punctuallv  paid, 
and  the  day  of  payment  of  the  last  instalment  should  not  have  arrived.  If,  for  instance, 
shortly  before  the  last  instalment  should  become  due,  Messrs.  Fletcher  should  commit 
an  act  of  bankruptcy  (which  does  not  necessarily  imply  insolvency),  and  a  fiat  in 
bankruptcy  should  issue  thereon,  it  is  certain  that,  in  such  a  case,  the  plaintifls  would, 
according  to  the  express  provisions  of  their  agreement  with  Messrs.  Fletcher,  be  at 
liberty  to  proceed  against  them  for  the  full  amount  of  the  debt ;  and  it  was  argued 
by  Mr.  Barstow,  for  the  defendant,  that  this  was  in  obvious  violation  of  the  terms  on 
which  alone  the  defendant  had  given  his  guarantee,  namely,  that  Messrs.  Fletcher 
should  be  relieved  of  one-half  of  their  liability  to  the  plaintitis. 

This  argument  is,  we  think,  unanswerable,  if  the  construction  of  the  guarantee  be 
such  as  is  contended  for  by  the  defendant,  namely,  that  the  consideration  for  the 
guarantee  by  the  defendant  was,  that  the  plaintiffs  should  enter  into  an  agreement 
with  Messis.  Fletcher,  or  complete  an  inchoate  agreement  for  the  payment  of  the 
composition  by  instalments,  in  full  satisfaction  of  the  original  debt,  i.e.  in  satisfaction 
of  it  under  all  circumstances,  the  instalments  being  regularly  paid.  No  such  agreement 
ever  was  entered  into,  and  so,  if  its  existence  was  a  condition  precedent  to  the  defen- 
dant's liability,  he  never  became  [626]  liable ;  and  this,  we  think,  is  the  true  meaning 
of  the  agreement  of  guarantee.  The  consideration  is,  in  our  opinion,  either  the  making 
a  future  agreement,  or  completing  one  then  prepared,  with  Messrs.  Fletcher,  not  a 
present  agreement  between  the  plaintiffs  and  the  defendant. 

We  must  remark  that  the  words  of  the  instrument  state  the  consideration  to  be, 
the  agreeing,  and  also  the  giving  (not  the  agreeing  to  give)  time  for  five  years;  but 
though  such  are  the  terms,  its  meaning  is  that  the  plaintiffs  agree,  or  shall  agree,  to 
give  time;  for,  as  the  debt  is  to  be  paid  by  instalments  at  diHerent  future  days,  the 
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actual  forbearance  till  a  subsequent  day  of  subsequent  instalments  could  not  be  a 
consideration  for  the  guarantee  to  pay  a  prior  instalment,  and  it  is  clear  that  the 
parties  could  not  mean  that  the  contract  should  be  divisible,  viz.  that  if  the  plaintifTs 
forbore  till  the  first  instalment  was  due,  that  should  be  paid,  and  so  with  each  instal- 
ment. It  was  intended  that  the  plaintiffs  should  forbear  and  give  time  for  the  payment 
of  every  instalment,  as  the  consideration  for  the  defendant's  promise,  and  the  considera- 
tion must  therefore  be  an  agreement  to  give  time. 

Is  it,  then,  an  agreement  between  the  plaintifls  and  defendant,  or  an  agreement 
(future  or  present)  between  the  plaintiffs  and  the  Messrs.  Fletcher? 

It  is  a  great  objection  to  the  construing  this  to  be  a  present  agreement  between 
the  plaintiffs  and  the  defendant,  to  give  time,  that  it  would  be  an  imperfect  agreement 
unless  there  had  been  already  an  agreement  with  the  Fletcheis,  which  there  was  not. 
It  would  be  an  agreement  with  the  plaintiff's  to  give  such  time,  not  exceeding  five 
years,  and  for  such  sums  amounting  to  10s.  in  the  pound,  as  the  plaintiffs  should 
afterwards  agree  upon  with  third  persons,  and  the  plaintifls,  by  refusing  to  enter  into 
such  a  subsequent  agreement,  would  destroy  their  own  agreeiuent  with  the  defendant ; 
no  action  could  be  brought  oti  such  an  agreement  against  the  plaintiffs  by  the  defendant, 
[627]  if  they  refused  to  enter  into  the  agreement  with  the  Fletchers.  There  might 
indeed  be  an  agreement  between  the  plaintiffs  and  the  defendant,  that  if  the  plaintiffs 
afterwards  agreed  with  the  Fletchers  upon  the  times  for  the  payment  of  the  10s.  in 
the  pound  and  the  amount  of  the  instalments,  the  defendant  would  guarantee  their 
due  payment ;  and  if  such  last  mentioned  agreement  had  been  entered  into,  the  defen- 
dant would  be  bound,  the  condition  being  performed  ;  but  if  this  be  the  construction, 
the  objection  remains,  that  the  condition  has  not  been  performed.  It  is  clear  that  the 
amounts  and  times  to  be  fixed  were  meant  to  be  such  as  that  the  due  paA'ment  of  the 
sums  at  the  times  should  be  a  discharge  of  the  debt;  but  the  plaintiffs  have  never 
agreed  with  the  Fletchers  for  such  certain  times  and  amounts  absolutely :  the  times 
fixed  and  the  amounts  are  defeasible  by  an  act  of  bankruptcy  and  fiat,  and  the  same 
objection  must  prevail  as,  in  our  judgment,  exists  to  the  plaintiffs'  right  of  action,  if 
the  consideration  be  a  future  agreement  with  Messrs.  Fletcher. 

Upon  the  whole,  we  think  that  the  true  construction  of  this  guarantee  is,  that  the 
consideration  of  the  defendant's  promise  is  that  there  should  be  an  agreement  between 
the  plaintifls  and  the  Fletchers,  and  such  an  agreement  as  the  guarantee  contemplated 
has  never  been  entered  into. 

There  must,  therefore,  be  judgment  for  the  defendant. 

Judgment  for  the  defendant.  ' 

[628]  The  Norfolk  Railway  Company  v.  M'Namara.  Feb.  15,  1849.— The 
defendant  being  indebted  to  the  plaintiffs  on  simple  contract,  executed,  with 
sureties,  a  bond  in  the  penal  sum  of  20001.,  whereby,  after  reciting  that  the 
plaintifls  bad  agreed  to  give  the  defendant  time  for  the  payment  of  the  debt 
then  owing,  and  of  such  further  sums  as  might  afterwards  become  due,  the 
condition  was,  that,  if  the  defendant  should  pay  the  plaintiffs  the  sum  then  due, 
and  such  further  sums  as  might  become  due,  or  in  case  the  defendant  should 
make  default,  and  the  sureties  should,  within  one  month  after  notice,  pay  the 
plaintiffs  the  sums  due,  not  exceeding  10001. ;  or,  if  no  notice  should  be  given, 
the  bond  to  be  void  : — Held,  no  merger ;  and  that  the  plaintifls  might,  notwith- 
standing the  giving  of  such  bond,  recover  the  amount  of  the  original  debt  in  an 
indebitatus  count  for  the  carriage  of  goods. 

[Distinguished,  Price  v.  Moulton,  1851,  10  C.  B.  (N.  S.)  561.     Referred  to, 
Chetwynd  v.  Allen,  [1899]  1  Ch.  353.] 

Debt.  The  first  count  of  the  declaration  was  on  the  joint  and  several  bond  of  the 
defendant  E.  Salter,  E.  Hughes,  and  J.  Jardine,  in  the  penal  sum  of  20001.,  subject  to 
a  condition,  whereby,  after  reciting  that  the  defendant  having  become  indebted  to  the 
plaintiffs  for  the  carriage  and  conveyance  of  fish  and  other  meichandise,  the  plaintiffs 
had  agreed  to  give  the  defendant  time,  at  the  pleasure  of  the  plaintiffs,  for  payment 
of  his  debt  then  owing,  and  of  such  further  sums  as  might  afterwards  become  due  in 
respect  of  such  carriage  and  conveyance,  provided  that  the  defendant  and  sureties  for 
him  should  enter  into  a  writing  obligatoiy,  with  such  condition  as  thereinafter  con- 
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taiued  ;  and  that  therefore  the  said  E.  Salter,  E.  Hughes,  and  J.  Jardiiie  had  joined 
him  in  the  said  obligation,  the  condition  of  which  was,  "  that  if  the  defendant  should 
pay  or  cause  to  be  paid  in  to  the  Company  such  sum  and  sums  of  money  as  were  then 
due  and  owing,  and  all  such  further  sum  and  sums  of  money  as  should  and  might 
become  due  from  the  defendant  to  the  plaintiffs  for  such  carriage  and  conveyance,  or 
on  any  other  account  whatsoever,  or  in  case  the  defendant  should  make  default  in 
payment  of  any  sum  or  sums  of  money  due  or  to  become  due  from  him  to  the  plaintiffs, 
and  the  said  E.  Salter,  E.  Hughes,  and  J.  Jardine  should,  within  one  month  after  notice 
of  any  such  default,  pay  to  the  plaintiffs  such  sum  oi'  sums  of  money  as  at  the  time  of 
such  notice  should  be  due,  in  case  the  same  should  not  exceed  10001.,  or  in  case  the 
same  should  exceed  that  amount,  then  the  sum  of  10001.  in  part  of  such  sum  or  sums 
then  due ;  or  if  no  notice  should  be  given,  then,  and  in  either  of  the  cases,  the  writing 
obligatory  should  be  void."  Averment,  that  after  the  making  of  the  writing  obligatory, 
a  large  sum,  to  wit,  20001.,  became  and  was  due  from  the  [629]  defendant  to  the 
plaintiffs,  and  that  the  same  was  demanded  of  the  defendant.     Breach,  nonpayment. 

The  second  count  was  in  indebitatus  assumpsit  for  20001.,  for  the  carriage  of  goods 
and  chattels. 

Plea  to  the  second  count,(a)  that  the  debt  and  sum  of  20001.  in  that  count  men- 
tioned was  and  is  the  same  identical  debt,  and  no  other  or  different  debt  or  sum  of 
money,  than  the  debt  and  sum  of  money  in  the  condition  of  the  writing  obligatory  in 
the  first  count  mentioned,  and  therein  alleged  to  be  then  due  and  owing  from  the 
defendant  to  the  plaintiff;  and  that,  after  the  accruing  due  thereof,  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  the  defendant,  together  with  the  said  other 
persons  in  the  first  count  in  that  behalf  mentioned,  made  and  delivered  as  his  act  and 
deed  the  writing  obligatory  in  the  said  first  count  mentioned,  conditioned  as  therein 
also  mentioned,  in  full  satisfaction  and  discharge  of  the  cause  and  causes  of  action, 
debts,  and  sums  of  money  in  the  introductory  part  of  this  plea  mentioned. 
Verification. 

Replication,  that  the  defendant,  together  with  the  said  other  persons  in  the  first 
count  in  that  behalf  mentioned,  did  not  deliver  the  said  writing  obligatory  in  such 
satisfaction  and  discharge  as  the  defendant  hath  in  his  said  plea  alleged ;  concluding 
to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replication  raises  an  immaterial 
issue ;  that  the  traverse  taken  is  an  argumentative  denial  only  of  the  identity  of  the 
debts,  and  that  the  plaintiff  ought  to  have  new  assigned.     Joinder  in  demurrer. 

Needham,  in  support  of  the  demurrei-.  The  replication  traverses  an  immaterial 
averment.  If  the  plea  had  merely  alleged  the  identity  of  the  debts,  that  would  have 
been  a  [630]  sufficient  answer,  for  the  simple  contract  debt  merged  in  the  specialty, 
and  so  became  extinguished.  The  plea,  however,  goes  on  to  allege  immaterial  matter, 
namely,  that  the  bond  was  given  in  satisfaction  and  discharge  of  the  simple  contract 
debt,  and  that  is  traversed  by  the  replication.  If  the  defendant  had  joined  issue,  and 
had  failed  to  prove  at  the  trial  that  the  bond  was  given  in  satisfaction  and  discharge, 
he  would  nevertheless  be  entitled  to  judgment,  for  the  identity  of  the  debts  is  admitted. 
Suppose  breaches  assigned  on  the  condition,  and  damages  assessed,  what  would  the 
plaintiifs  recover  but  the  debt  due  at  the  time  the  bond  was  given?  If,  therefore, 
they  can  also  recover  on  the  indebitatus  count,  they  would  obtain  the  debt  twice  over. 
The  replication  takes  issue  on  the  legal  consequences,  instead  of  denying  the  facts 
from  which  those  consequences  arise  :  Com.  Dig.  "Pleader"  (G.  -5).  If  the  plaintiffs 
intend  to  deny  that  the  bond  was  given,  they  should  have  pleaded  non  est  factum ; 
or  if  they  mean  to  dispute  the  identity  of  the  debts,  that  allegation  should  have  been 
traversed. 

Unthank,  contra.  If  the  replication  had  simply  traversed  the  identity  of  the  debts, 
it  would  have  admitted  that  the  bond  was  given  in  satisfaction  and  discharge.  It  is 
conceded,  that  if  a  bond  be  given  simpliciter  for  a  simple  contract  debt,  the  latter 
becomes  merged  in  the  former :  Higgens's  case  (6  Eep.  U  b.),  citing  3  Hen.  4,  1  (  b., 
II  Hen.  4,  79  b.,  9  E.  4,  50  b.,  41  a.  Here  it  is  manifest  from  the  terms  of  the 
condition  that  the  parties  never  intended  that  any  merger  should  take  place,  for  time 

(a)  The  defendant  pleaded  to  the  first  count  performance,  to  which  the  plaintiff 
replied,  that  the  defendant  had  not  paid  the  sum  due  as  in  the  first  count  alleged ; 
upon  which  issue  was  joined. 
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is  to  be  given  for  payment  of  the  debt,  and  tlie  liability  of  the  sureties  is  limited  to  a 
certain  amount,  which  may  be  far  less  than  the  accruing  or  even  the  original  debt ; 
and  further,  the  bond  is  avoided  by  default  of  notice  to  the  sureties.  IFhitc  v.  C'wijicr 
(6  T.  R.  176)  [631]  shews  that  the  deed  of  a  surety  does  not  extinguish  the  simple 
contract  debt  of  the  principal.  There  can  be  no  extinguishment,  unless  the  remedy 
is  co-extensive  with  the  debt :  Twopenni/  v.  Younr/  (.3  B.  &  C.  20S).  [Piatt,  B.  If  the 
debt  amounted  to  10,0001.,  the  plaintiffs  could  onl}'  recover  from  the  sureties  10001  ; 
then  how  are  they  to  recover  the  surplus  from  the  principal? — certainly  not  on  the 
bond.]  If  the  argument  on  the  other  side  be  correct,  the  plaintiffs  could  only  recover 
10001.  Where  a  banker  took  from  a  customer  and  his  surety  a  bond  conditioned  for 
payment  of  all  sums  advanced  or  thereafter  to  be  advanced  to  the  customer,  that  was 
held  no  merger  of  the  simple  conti-act  debt :  Holmes  v.  Bell  (3  M.  &  G.  213  ;  3  Scott, 
N.  R.  479). 

Needham  in  reply.  The  obligation  is  in  effect  a  covenant  to  pay  the  particular 
debt.  The  agreement  to  give  time  shews  that  the  original  right  to  sue  merged  in  the 
bond.  [Parke,  B.  Time  is  only  to  be  given  at  the  pleasure  of  the  plaintiffs.  It  is 
difficult  to  see  how  this  bond  for  a  limited  sum  can  be  a  merger  of  a  debt  of  an 
indefinite  amount.]  White  v.  Cuyler  and  Tivopenny  v.  Young  were  cases  of  further 
security  by  other  parties.  Holmes  v.  Bell  also  proceeded  on  the  ground  that  the  parties 
to  the  bond  were  not  the  parties  between  whom  the  liability  arose,  and  it  was  apparent 
on  the  face  of  the  instrument  that  it  was  merely  a  collateral  security.  [Parke,  B. 
This  bond,  as  respects  the  sureties,  is  for  10001.  only,  and  therefore,  looking  at  the 
terms  of  the  instrument,  the  parties  could  never  have  supjiosed  it  a  security  foi'  the 
amount  due  or  thereafter  to  become  due.  Non  constat  that  the  present  debt  did 
not  exceed  20001.,  the  amount  of  the  penalty,  or  that  the  future  debt  might  not.  It 
is  evident,  therefore,  that  the  bond  must  have  been  meant  only  as  a  collateral 
security.  If  this  had  been  the  case  of  a  bond  or  covenant  [632]  for  the  identical 
debt,  the  plea  would  have  been  a  good  answer,  without  the  additional  allegation  that 
the  instrument  was  given  in  satisfaction  ;  but,  being  a  collateral  security  only,  the 
latter  averment  is  necessarj'  to  I'ender  the  plea  good.  Holmes  v.  Bell  is  precisely  in 
point.] 

Per  Curiam. (a)     There  must  be  judgment  for  the  plaintiff. 

Roberts  v.  Tucker.  Feb.  5,  1849. — A  declaration,  after  reciting  the  existence  of 
a  certain  Society  for  promoting  the  employment  of  additional  curates  in  populous 
places,  in  order  to  provide  a  fund  for  contributing  to  the  maintenance  of  additional 
clei'gymen  in  those  parishes  within  the  dioceses  of  England  and  Wales  most 
requiring  such  assistance,  and  that  the  said  Society  had  made  annual  grants  in 
pursuance  of  such  object,  by  quarterly  payments  to  the  several  incumbents,  for 
the  use  of  the  stipendiary  curates  of  such  parishes,  upon  a  proper  application  being 
made  to  the  Society  by  the  incumbent,  through  the  bishop  of  the  diocese,  and  by 
him  sanctioned  and  forwarded  to  the  Society,  on  behalf  of  the  curate,  approved 
by  the  bishop  and  by  him  duly  licenced,  and  that  the  defendant  was  incumbent 
for  such  parish,  stated,  that,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would,  in  case  the  bishop  of  the  diocese  who  should  approve  of 
and  duly  licence  him  thereto,  undertake  and  enter  upon  the  office  of  stipendiary 
curate  of  the  parish,  and  perform  the  duties  and  reside  there,  the  defendant  duly 
nominated  the  plaintiff'  to  the  bishop  as  and  to  be  such  stipendiary  curate  of  the 
parish,  for  the  approval  and  licence  of  the  bishop  ;  and  then  promised  the  plaintiff 
that,  in  case  the  bishop  should  approve  of  and  licence  the  plaintiff'  in  that  behalf,  to 
accept  of  and  employ  the  plaintiff  as  such  curate  of  the  paiish,  and,  so  long  as  he 
should  so  continue  under  the  approval  and  licence  aforesaid,  and  to  reside  in  the 
parish,  to  allow  and  p.ay  the  plaintiff  the  whole  income  arising  from  the  money 
in  the  hands  of  the  Governors  of  the  Bounty  of  Queen  Anne  in  respect  of  the 
curacy,  and  to  take  all  necessary  measures  for  payment  of  the  said  annual  grant 
from  the  Society  in  each  and  every  year,  by  renewing  the  said  application  for  and 
on  behalf  of  the  plaintiff,  to  wit,  on  &c.  in  each  and  every  year,  according  to  the 
rules   and  regulations  of  the  Society,   through    the   bishop  of  the  diocese,  by 

(«)  Parke,  B ,  Rolfe,  B.,  Piatt,  B 
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forwarding  the  same  to  the  bishop,  to  be  by  him  sanctioned  and  forvvurded  to  the 
Society,  and  to  receive  the  same,  as  long  as  it  should  be  paid,  to  and  for  the  use 
of  the  plaintiff'.  The  declaration  alleged,  by  way  of  breach,  that  the  defendant 
had  not  made  the  proper  applications  to  the  Society,  through  the  bishop,  for  the 
annual  grants  :— Held,  that  the  above  agreement  was  within  the  4th  section  of 
the  Statute  of  Frauds,  as  not  being  to  be  performed  within  a  year  from  the  making 
thereof  ;  and  that  the  following  document,  signed  by  the  defendant,  was  not  such 
a  memorandum  or  note  in  writing  as  satisfied  the  statute  : — "  I,  A.  B.,  (the  defen- 
dant), the  perpetual  curate  of  St.  B.,  of  C,  in  the  county  of  E.  and  diocese  of  L., 
nominate  H.  K..  (the  plaititiff),  to  the  curacy  of  St.  B.  aforesaid  ;  a\id  I  purpose 
to  allow  him  for  his  stipend  the  sum  of  701.  per  annum,  granted  by  the  Society 
for  Promoting  the  Employment  of  Additional  Curates  in  Populous  Places,  (so 
long  as  it  continues  to  be  paid),  and  the  whole  interest  of  26001.,  in  the  hands  of 
the  Governors  of  Queen  Anne's  Bounty,  appropriated  to  the  augmentation  of  the 
perpetual  curacy  of  St.  B." 

[Considered,  Davey  v.  Shannon,  1879,  4  E.x.  D.  81.     Approved,  Eley  v.  Positive 
Assurance  Company,  1875,  1  Ex.  D.  29.] 

Assumpsit.  The  declaration  stated,  that  heretofore,  and  at  and  long  before  the 
making  of  the  promiseof  the  [633]  defendant  thereinaftermentioned,  there  was,  and  from 
thence  hitherto  hath  been  and  still  is,  a  certain  Society  called  the  Society  for  Pro- 
moting the  Employment  of  .Additional  Curates  in  Populous  Places,  which  Society  was 
formed  and  instituted  with  the  object  of  increasing  the  means  of  pastoral  instruction 
and  superintendence  possessed  by  the  Church  of  England,  and  in  order  thereto  to 
provide  a  fund  for  contributing  to  the  maintenance  of  additional  clergymen  in  those 
parishes  within  the  several  dioceses  of  England  and  Wales,  and  where  their  services 
were  most  required,  and  which  Society,  for  the  furtherance  of  the  said  object,  and  in 
pursuance  of  the  purposes  of  its  institution,  did,  long  before  the  making  of  the  promise 
of  the  defendant  thereinafter  mentioned,  make  grants  of  money  towards  the  mainten- 
ance of  additional  clergymen  in  those  parishes  and  districts  most  in  need  of  spiritual 
assistance,  to  wit,  by  quarterly  payments  to  the  incumbents  of  such  parishes  and 
districts,  to  and  for  the  use  of  the  stipendiary  curates  of  such  parishes  and  districts, 
upon  a  proper  application  being  made  to  the  said  Society  by  the  incumbent  of  such 
parish  or  district,  to  wit,  through  the  bishop  of  the  diocese  in  which  such  parish  or 
district  is  situated,  and  by  the  said  bishop  sanctioned  and  forwarded  to  the  said 
Society,  for  and  on  behalf  of  a  stipendiary  curate  approved  by  the  said  bishop,  and 
by  him  duly  licenced,  and  continue  the  same  annually,  to  wit,  by  quarterly  payments 
in  manner  aforesaid,  on  such  application  so  made  and  sanctioned  and  forwarded,  or  as 
being  renewed  yearly  and  every  year,  to  wit,  on  the  5th  day  of  April  in  each  and 
every  year ;  all  which  premises  the  defendant,  long  before  the  making  the  promi-ses 
thereinafter  mentioned,  or  either  of  them,  well  knew.  And  whereas  for  divers,  to  wit, 
twenty  years  before  the  making  of  the  promises  thereinafter  mentioned,  the  defendant 
from  thence  hitherto  has  been  and  still  is  the  incumbent,  that  is  to  say,  the  perpetual 
curate  of  the  pai'ish  of  St.  Botolph's,  Colchester  ;  and  whereas  there-[634]-tofore, 
to  wit,  on  the  1st  day  of  May,  1838,  the  defendant  did  make  a  proper  application  to 
the  said  Society,  on  behalf  o'f  the  then  stipcndiaiy  curate  of  St.  Botolph's,  Colchester, 
for  the  time  being,  who  was  approved  and  duly  licenced  by  the  bishop  of  the  diocese 
in  which  the  said  parish  is  situated,  through  the  .said  bishop,  to  wit,  by  forwarding 
the  same  to  the  said  bishop,  who  then  sanctioned  the  same,  and  then  forwarded  it  to 
the  said  Society  ;  and  whereas  the  said  Society,  upon  and  in  pursuance  of  the  said 
application,  did  make  a  grant,  to  wit,  of  701.,  for  a  year,  and  did  pay  the  same  to  the 
defendant,  to  and  for  the  use  of  the  said  stipendiary  curate  ;  and  whereas,  from  thence 
up  to  the  time  of  the  making  of  the  promise  of  the  defendant  thereinafter  mentioned, 
the  defendant  did  renew  the  said  application  for  and  on  behalf  of  such  curate  for  the 
time  being,  annually,  to  wit,  on  the  5th  of  April  in  each  and  every  year,  to  wit,  through 
the  said  bishop,  who,  on  each  and  every  of  the  said  times,  sanctioned  such  application 
and  forwarded  it  to  the  said  Society  ;  and  whereas,  upon  and  in  pursuance  of  each  of 
the  said  applications,  the  said  Society  renewed  the  said  grant,  to  wit,  by  quarterly 
payments  of  171.  10s.  each  to  the  defendant,  to  and  for  the  use  of  such  curat^e;  and 
whereas  theretofore,  to  wit,  on  the  1st  of  September,  1844,  in  consideration  that  the 
plaintiff',  at  the  request  of  the  defendant,  would,  in  case  the  bishop  of  the  diocese  in 
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which  the  said  parish  was  then  situated,  to  wit,  the  Right  Reverend  Father  in  God, 
Charles  James,  by  divine  permission  Lord  Bishop  of  London,  who  should  approve  of 
and  duly  licence  him  thereto,  undertake  and  enter  upon  the  office  of  stipendiary  curate 
of  the  parish  aforesaid,  and  perform  the  duties  thereof,  and  reside  in  the  said  parish, 
the  defendant  then  duly  nominated  the  plaintiff  to  the  said  bishop,  and  to  be  such 
stipendiary  curate  of  the  said  parish,  for  the  appioval  and  licence  of  the  said  bishop 
in  that  behalf,  and  then  promised  the  plaintiff,  in  case  the  said  bishoj)  [635]  should 
approve  of  and  duly  licence  the  plaintiff  in  that  behalf,  to  accept  of  and  employ  the 
plaintiff  as  such  cnrate  of  the  said  parish  ;  and  so  long  as  the  plaintiff  should  continue 
such  curate,  under  the  approval  and  licence  aforesaid,  and  to  reside  in  the  said  parish, 
to  allow  and  pay  the  plaintiff  the  whole  income  arising  from  the  money  in  the  hands 
of  the  Governors  of  the  Bounty  of  Queen  Anne,  in  respect  of  the  said  perpetual  curacy 
of  St.  Botolph's  aforesaid ;  and  to  take  all  neccs.sary  measures  for  obtaining  the  pay- 
ment of  the  said  annual  grant  from  the  said  Society  in  each  and  every  year,  to  wit, 
by  renewing  the  said  application  for  and  on  behalf  of  the  plaintiff,  as  such  curate, 
to  wit,  on  the  .5th  day  of  April  in  each  and  every  year,  according  to  the  rules  and 
regulations  of  the  said  Society,  through  the  said  bishop  of  the  said  diocese  for  the  time 
being,  in  the  manner  afoiesaid,  to  wit,  by  forwarding  the  same  to  the  said  bishop, 
to  be  bj^  him  sanctioned  and  forwarded  to  the  said  Society  ;  and  to  receive  the  same 
as  long  as  it  should  be  paid,  to  and  for  the  use  of  the  plaintiff  as  such  curate,  and  to 
pay  the  same  to  the  plaintiff'.     The  declaration  then  averred,  that  the  said  bishop  did 
afterwards,  to  wit,  on  the  4th  of  October,  1 844,  approve  of  and  duly  licence,  to  wit, 
under  his  hand  and  seal  as  such  bishop,  the  plaintiH  to  become  such  curate  as  aforesaid  ; 
and  that  he  the  plaintiff  thereupon  confiding  in  the  said  i)romise  of  the  defendant, 
to  wit,  on  the  24th  of  June,  1844,  did  enter  upon  and  undertake  the  office  of  stipendiary 
curate  in  the  said  parish,  and  discharge  the  duties  thereof,  and  from  thence  hitherto 
has  and  still  does  discharge  the  said  duties,  and  did  then  and  from  thence  hitherto 
has  and  still  does  reside  in  the  said  parish  :  and  further,  that  although  the  defendant 
has  always  allowed  and  paid  to  the  plaintiff  the  whole  of  the  income  arising  from  the 
money  in  the  hands  of  the  Governors  of  the  Bounty  of  Queen  Anne,  in  respect  of  the 
said  perpetual  curacy  of  vSt.  Botolph's  aforesaid  ;  and  although  the  defendant,  after 
the  making  [636]  of  his  said  promise,  to  wit,  on  the  .5th  of  .April,  1845,  being  the  time 
required  by  the  rules  and  regulations  of  the  said  Society,  did  make  application  to  the 
said  Society  for  the  said  grant  in  respect  of  the  year  1845,  according  to  the  rules  and 
regulations  of  the  said  Society,  in  manner  before  described,  and  did,  upon  and  in 
pursuance  of  such  application,  receive  the  said  annual  grant  in  respect  of  the  said  year, 
from  the  said  Society,  and  did  pay  the  same  to  the  plaintiff';  yet  the  defendant  did 
not,  nor  would,  on  the  5th  of  April,  1 846,  or  at  any  time  during  the  said  last-mentioned 
year,  or  at  any  time  before  or  since,  make  the  proper  or  any  application  to  the  said 
Society  through  the  bishop  of  the  diocese  for  the  time  being,  or  in  any  manner  what- 
soever, for  the  said  annual  grant  of  the  said  Society  in  that  behalf,  in  respect  of  the 
years  of  our  Lord  1846  or  1847,  or  either  of  them,  although  requested  by  the  plaintiff 
so  to  do,  to  wit,  on  etc.,  and  on  divers  other  days  &c.,  but  has  wholly  neglected  so  to 
do,  &c. ;  whereby  and  by  reason   of  which  said  refusal,  the  said   Society  have  not 
renewed  or  continued  to  pay  the  said  annual  grant  or  any  part  thereof  for  a  long 
space  of  time,  to  wit,  for  two  years  next  preceding  the  commencement  of  this  action, 
as  they  otherwise  would  have  done,  but  have  suspended  payment  of  the  same,  and 
still  do  suspend  payment,  &c.     Plea,  non  assumpsit,  upon  which  issue  was  joined. 

At  the  trial  of  the  cause,  before  Coltman,  J.,  at  the  last  Summer  Assizes  for  the 
county  of  Essex,  the  following  facts  appeared  : — The  plaintiff  was  the  stipendiary 
curate  of  the  parish  church  of  St.  Fotolph,  Colchester,  and  the  defendant  was  the 
rector  of  the  pai'ish  of  All  Saints,  and  perpetual  curate  of  the  parish  of  St.  Botolph 
above  mentioned.  The  stipend  of  such  curate's  services  had  consisted  of  841.  a  year 
(after  deducting  income  tax),  arising  from  the  augmentation  of  the  vicarage  from 
Queen  Anne's  Bounty,  and  701.  a  year  granted  by  the  Society  for  Promoting  the 
Employment  of  Additional  Curates  in  Populous  Places.  Li  [637]  1844  the  defendant 
nominated  the  plaintiff  to  the  curacy  of  St.  Botolph,  and  at  the  same  time  forwarded 
the  following  nomination  to  the  Bishop  of  London  : — 

"I,  William  Marwood  Tucker,  the  perpetual  curate  of  the  parish  of  St.  Botolph, 
in  Colchester,  in  the  county  of  Essex  and  diocese  of  London,  nominate  the  Rev.  Horace 
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Roberts,  M.A.,  to  tbe  curacy  of  St.  Botolph  aforesaid ;  and  I  purpose  to  allow  him 
for  his  stipend  the  sum  of  701.  per  annum,  granted  by  the  Society  for  Promoting  the 
Employment  of  Additional  Curates  in  Populous  Places  (so  long  as  it  continues  to  be 
paid),^  and  the  whole  interest  of  26001.  in  the  hands  of  the  Governors  of  Queen 
Anne's  Bounty,  appropriated  to  the  augmentation  of  the  perpetual  curacy  of  St. 
Botolph,  Colchester.  Mr.  Roberts  purposes  to  reside  within  the  parish  of  St.  Botolph, 
Colchester.  «.  ^y   lyj   TuCKER. 

"August  2,  1844." 

The  Bishop  of  London  thereupon,  in  the  following  month,  licenced  the  plaintiff  to 
this  curacy.  The  licence  concluded  in  these  words  :  "And  we  do,  by  these  presents, 
assign  unto  you  the  yearly  stipend  of  701.,  to  be  paid  quarterly,  for  serving  the  said 
cure,  by  the  Society  for  Promoting  the  Employment  of  Additional  Curates  in  Populous 
Places,  together  with  the  whole  interest  of  the  money  arising  from  the  augmentation 
of  the  said  vicarage  from  the  Royal  Bounty  and  out  of  the  Parliamentary  grant,  &c." 
The  plaintiff  at  that  time  entered  upon  the  duties  of  the  cure.  In  order  to  obtain 
the  annual  grant  of  70l.  from  the  Society  above  referred  to,  the  defendant  had  yearly 
to  answer  a  certain  number  of  questions,  and  to  give  certain  information,  particularised 
in  what  was  called  by  the  Society  "A  renewal  Paper,"  and  which  the  defendant  had 
to  sign,  as  the  perpetual  curate,  and  forward  to  the  bishop  of  the  diocese,  and  to 
request  him  to  sanction  the  application  for  a  renewal  of  the  grant.  The  amount  of 
the  grant  was  paid  [638]  to  the  plaintiff  through  the  hands  of  the  defendant,  the 
grant  being  made  to  the  incumbent,  to  be  paid  by  him  to  his  curate.  Some  cause  of 
difference  having  subsequently  arisen  between  the  plaintiff'  and  the  defendant,  the 
latter,  in  the  year  1  846,  refused  to  make  any  further  application  for  the  renewal  of 
the  grant  of  the  Society,  in  consequence  of  which  the  grant  had  been  suspended. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  contract  set  out  in  the 
declaration  was  a  contract  within  the  4th  section  of  the  Statute  of  Frauds,  as  being 
an  agreement  not  to  be  performed  within  a  year  from  the  making  thereof ;  and  that 
the  nomination  sent  by  the  plaintiff  to  the  bishop,  which  was  the  only  writing  con- 
taining the  terms  of  the  contract,  if  any,  did  not  sufficiently  shew  the  consideration 
for  such  contract.  The  learned  Judge  was  of  that  opinion,  and  the  plaintiff  was 
nonsuited. 

A  rule  nisi  having  been  subsequently  obtained  to  set  that  verdict  aside,  and  for 
a  new  trial, 

Peacock,  (with  whom  was  M.  Chambers),  now  shewed  cause.  The  nonsuit  was 
right.  The  contract  set  forth  in  the  declaration  is  clearly  within  the  4th  section  of 
the  Statute  of  Frauds ;  and  the  nomination  of  the  plaintiff'  is  not  such  a  note  or 
memorandum  as  satisfies  the  requisites  of  the  statute.  With  respect  to  the  first  point, 
it  will  be  contended  that  the  agreement  might  be  put  an  end  to  before  the  expiration 
of  a  year  from  the  time  of  its  being  made,  by  either  party.  But  the  application  was 
to  be  renewed  in  each  and  every  year,  according  to  the  rules  of  the  Society,  for  the 
payment  of  an  annual  grant.  The  words  of  the  contract,  therefore,  shew  that  the 
parties  clearly  contemplated  the  continuance  of  the  agreement  beyond  a  year.  In 
Birch  V.  The  Earl  of  Liverpool  (9  B.  &  C.  392),  where,  on  the  face  of  the  written 
document,  it  appeared  that  the  agreement  was  [639]  to  continue  for  five  years,  but 
it  was  shewn  to  be  the  custom  of  the  trade  that  either  party  might  put  an  end  to  the 
contract  at  any  time,  upon  payment  of  one  year's  hire,  Bayley,  J.,  said,  "  Assuming 
that  the  custom  proved  is  to  be  considered  as  part  of  the  contract,  still  the  contract 
was,  in  its  terms,  an  agreement  for  five  years,  determinable  by  the  parties  within  that 
period.  It  was,  in  the  very  terms  of  it,  an  agreement  not  to  be  performed  within  a 
year."  In  Boydell  v.  Dnmmond  (11  East,  142),  the  same  point  has  been  decided,  and 
also  in  Sweet  v.  Lee  (3  M.  &  G.  4.52).  No  doubt  the  case  of  /^eWs  v.  Horton  (4  Bing. 
40)  will  be  relied  upon  by  the  plaintiff.  And,  secondly,  there  is  no  such  contract  in 
writing  as  that  set  out  in  the  declaration.  There  is  nothing  on  the  face  of  the  nomina- 
tion to  bind  the  defendant.  He  is  not  bound  to  apply  to  the  Society  for  a  voluntary 
grant.     It  is  a  matter  purely  left  to  his  own  discretion. 

The  Court  then  called  upon 

Shee,  Serjt.,  Ogle,  and  Collier,  to  support  the  rule.  This  is  an  agreement  which 
might  have  determined  before  the  expiration  of  the  year.  There  is  no  time  fixed  for 
the  performance  of  the  contract  on  one  side.     This  case,  therefore,  comes  within  that 
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of  Donelhin  v.  Read  (3  B.  &  Ad.  899),  which  was  held  not  to  fall  within  the  Statute 
of  Frauds.  Littledale,  J.,  there  said,  in  delivering  the  judgment  of  the  Court,  "  As 
to  the  contract  not  being  to  be  performed  within  a  year,  we  think  that,  as  the  contract 
was  entiiely  executed  on  one  side  within  a  year,  and  as  it  was  the  intention  of  the 
parties,  founded  on  a  reasonable  expectation,  that  it  should  be  so,  the  Statute  of 
Frauds  does  not  extend  to  such  a  case."  In  case  of  a  pai'ol  .sale  of  goods,  it  often 
happens  that  they  are  not  to  be  paid  for  in  full  till  after  the  expiration  of  a  longer 
period  of  time  than  a  year  ;  and  surely  the  law  would  [640]  not  sanction  a  defence 
on  that  ground,  when  the  buyer  had  had  the  full  benefit  of  the  goods  on  his  part. 
The  cases  on  this  subject  are  collected  in  the  notes  to  Peter  v.  C'ompton,  in  Smith's 
Leading  Cases,  vol.  1,  p.  142.  But  supposing  the  case  to  fall  within  the  Statute  of 
Frauds,  the  present  written  document  is  sufficient.  The  word  "  purpose "  implies  a 
promise  on  the  part  of  the  defendant.  One  of  the  intentions  expressed  by  this  docu- 
ment is,  that  the  incumbent  will  do  all  that  is  lequisite  to  obtain  the  stipend  for  the 
curate,  whose  services  form  the  consideration  for  that  undertaking.  [Aldei'son,  B. 
The  plaintifl's  remedy  seems  to  be  under  the  83rd  section  of  the  1  &  2  Vict  c.  106. 
At  all  events,  how  can  we  infer  an  agreement^  The  bishop  appoints  the  curate,  the 
incumbent  nominates  him  ;  that  is  to  be  seen  by  this  Act  of  Parliament.]  They  also 
refen-ed  to  Filkington  v.  Scott  (15  M.  &  W.  657). 

Parke,  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  There  are  two 
questions  in  the  present  case  :  the  first  is,  whether  the  contract  set  forth  in  the  declara- 
tion is  a  contract  falling  within  the  4th  section  of  the  Statute  of  Frauds  ;  the  second 
is,  supposing  it  to  be  such  a  contract,  whether  there  is  any  sufficient  memorandum  or 
note  in  writing  signed  by  the  defendant.  I  feel  no  doubt  whatever  on  the  first  point, 
that  the  agreement  set  out  is  one  which  does  fall  within  the  Statute  of  Frauds  ; 
and  therefore,  that  a  note  or  memorandum  in  writing  is  necessary.  The  alleged 
agreement  states,  that  in  the  year  1844,  in  consideration  that  the  plaintiti',  at  the 
request  of  the  defendant,  would  (in  case  the  bishop  of  the  diocese  should  approve  of 
and  duly  licence  the  plaintiff)  undertake  and  enter  upon  the  office  of  stipendiary 
curate,  to  perfoi'm  the  duties  of  that  situation,  the  defendant  then  duly  nominated 
the  plaintiff  to  the  bishop  to  be  such  curate,  for  [641]  his  approval  and  licence,  and 
then  promised  the  plaintiff,  in  case  the  bishop  should  approve  of  and  duly  licence  him 
as  such  cuiate,  and  so  long  as  the  plaintiff  should  continue  such  curate  under  the 
approval  and  licence  aforesaid,  &c.,  to  allow  to  and  pay  the  plaintiff  the  whole 
income  arising  from  the  money  proceeding  from  Queen  Anne's  Bounty  in  respect  of 
the  curacy,  and  to  take  all  necessary  measures  for  obtaining  the  payment  of  the 
said  annual  grant  from  the  Society  in  each  and  every  year,  to  wit,  by  renewing  the 
application  for  the  plaintiff  as  such  curate,  to  wit,  on  &c.,  in  each  and  every  year, 
according  to  the  rules  of  the  Society,  in  a  certain  manner,  and  to  receive  the  same  as 
long  as  it  should  be  paid  to  and  for  the  use  of  the  plaintiff  as  such  curate,  and  to 
pay  the  same  to  the  plaintiff.  That,  certainly,  is  an  agreement  not  to  be  performed 
within  a  year.  It  was  not  contemplated  by  either  party  that  it  was  to  be  performed 
within  that  period.  It  is,  theiefore,  unnecessary  to  consider  the  case  of  Donellan  v. 
lieail,  which  was  referred  to  in  the  argument,  as  it  appears  to  me  to  have  no  application 
to  the  present  matter.  I  think,  therefore,  that  tin's  agreement  clearly  required  a 
memoi-andum  or  note  in  writing,  to  satisfy  the  Statute  of  Frauds. 

Then  comes  the  second  question,  whether  the  nomination  of  the  plaintiff  by  the 
defendant  is  such  a  memorandum  or  note.  It  is  not  necessary  that  there  should  be 
an  actual  agreement  signed  by  the  party  to  be  charged  ;  any  acknowledgment  in 
writing  so  signed,  that  he  had  entered  into  such  an  agreement,  would  be  a  sufficient 
memorandum  within  the  statute.  If  this  nomination  had  stated  that  the  defendant 
had  entered  into  such  an  agreement  as  that  stated  in  the  declaration,  I  think  it  would 
have  satisfied  the  statute.  But  is  there  anything  in  that  document  to  that  etiect  ?  I 
think  there  is  not.     The  stat.  1  &  2  Vict.  c.  106,(a)  does  not  advance  the  plaintift"s 

(«)  Sect.  81  enacts,  ''  that  every  bishop,  to  whom  any  application  shall  be  made 
for  any  licence  for  a  curate  to  serve  for  any  person  not  duly  residing  upon  his  benefice, 
shall,  before  he  shall  grant  such  licence,  require  a  statement  of  all  the  particulars  by 
this  Act  I'equired  to  be  stated  liy  any  person  applying  for  a  licence  for  non-residence ; 
and  in  every  case  in  which  application  shall  be  made  to  any  bishop  for  a  licence  for 
any  stipendiary  curate  to  serve  in  any  Ijenefice,  whether  the  incumbent  lie  resident  or 
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case  in  any  [642]  way.  It  doe.s  not  appear  from  that  Act,  that,  in  order  to  obtain 
the  licence  of  the  bishop,  the  incumbent  should  state  what  the  terms  of  the  agreement 
are  into  which  he  has  entered  with  the  future  curate.  Neither  does  it  appear  by  the  .\ct 
to  be  necessary  that  both  sides  should  have  entered  into  any  agreement  at  all  If  the 
statute  had  contained  such  a  provision,  it  might  have  made  a  difference  ;  and  I  think 
that  the  document  in  question  would  have  been  a  sufficient  memorandum  of  it  within 
the  Statute  of  Frauds.  But  this  is  a  mere  nomination  under  the  83id  section  of  the 
1  &  2  Vict.  c.  106,  disclosing  the  intention  of  the  incumbent,  and  it  is  not  a  declara- 
tion that  he  has  entered  into  any  contract  with  the  curate.  The  83rd  section  of  the 
[643]  last-mentioned  Act  merely  empowers  the  bishop  of  the  diocese  to  appoint  the 
curate's  stipend,  as  specified  in  the  Act,  and  to  enforce  the  payment  thereof  by 
monition  and  sequestration.  The  81st  section  does  not  shew  that  any  such  contract 
is  necessary.  It  therefore  appears  to  me,  that  the  nomination  which  was  given  in 
evidence  was  not  sutiicient.  The  effect  of  it  is,  that  the  defendant  ex-presses  his 
intention  to  allow  the  curate  the  sum  therein  stated,  if  he  should  obtain  it. 

Alderson,  B.  I  am  entirely  of  the  same  opinion.  The  81st  section  of  the 
1  (^  2  Vict.  c.  106,  merely  provides  against  there  being  any  sub-contract  between  the 
incumbent  and  the  curate,  with  respect  to  the  payment  of  the  stipend.  I  think  that 
it  does  not  apply  to  the  present  case.  I  quite  agree  with  my  Brother  Parke,  that  this 
is  a  contract  not  to  be  performed  within  a  year,  and  therefore  that  it  falls  within  the 
Statute  of  Frauds.  The  case  of  a  defeasible  contract,  where  the  contract  may  be 
defeated  or  put  an  end  to  within  the  year,  is  not,  for  that  reason,  taken  out  of  the 
operation  of  the  Statute  of  Frauds ;  and  for  this  the  case  of  Birch  v.  The  Earl  of 
LivcrjX'ol  is  an  authority.  With  respect  to  the  other  point  in  the  case,  I  am  of  opinion 
that  the  nomination  is  not  a  sufficient  note  or  memorandum.  The  nomination  is 
merely  for  the  guidance  of  the  bishop.  It  is  a  mere  statement  of  the  incumbent's 
intention,  with  a  view  that  the  bishop  may  duly  licence  the  curate  and  appoint  his 
proper  salary.  It  is  difficult  to  see  how  it  is  possible  to  infer,  from  the  language  of 
this  document,  that  the  incumbent  engages  to  do  all  that  is  necessary  in  order  to 
obtain  the  curate's  salary.  If  the  incumbent  obtains  the  salary,  the  curate  is  to  receive 
it.     I  therefore  think  that  this  rule  ought  to  be  discharged. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Eule  discharged. 

[644]    In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Bensox  v.  Duncan.  Feb.  6,  1849. — A  master  of  a  ship,  who  borrows  money  on 
bottomry,  for  the  lepairs  of  the  ship,  acts  exclusively  as  the  agent  of  the  owner. — 
Therefore,  where  the  master  of  a  ship,  damaged  by  perils  of  the  seas,  hypothecated 
at  a  foreign  port,  by  one  bottomry  bond,  for  necessary  repairs,  the  ship,  freight, 

non-resident,  such  bishop  shall  also  require  a  declaration  in  writing,  to  be  made  and 
subscribed  by  the  incumbent  and  the  curate,  to  the  purport  and  effect  that  the  one 
bona  fide  intends  to  pay,  and  the  other,  bona  tide  intends  to  receive  the  whole  actual 
stipend  mentioned  in  such  statement,  without  any  abatement  in  respect  of  rent,  or 
consideration  for  the  use  of  the  glebe  house,  and  without  any  other  deduction  or 
reservation  whatever." 

Sect.  83  enacts,  "that  it  shall  be  lawful  for  the  bishop  of  the  diocese,  and  he  is 
hereby  required,  subject  to  the  several  provisions  and  restrictions  in  this  Act  contained, 
to  appoint  to  every  curate  of  a  non-resident  incumbent  such  stipend  as  is  specified  in 
this  Act;  and  every  licence  to  be  granted  to  a  stipendiary  curate,  whether  the 
incumbent  of  the  benefice  be  resident  or  non-resident,  thereon  shall  specify  the 
amount  of  the  stipend  to  be  paid  to  the  curate ;  and,  in  case  any  difference  shall  arise 
between  the  incumbent  of  any  benefice  and  his  curate,  touching  such  stipend,  or  the 
pavment  thereof,  or  of  the  arrears  thereof,  the  bishop,  on  complaint  to  him  made,  may 
and  shall  summarily  hear  and  determine  the  same,  without  appeal;  and,  in  case  of 
wilful  neglect  or  refusal  to  pay  such  stipend,  or  the  arrears  thereof,  he  is  hereby 
empowered  to  enforce  payment  of  such  stipend,  or  the  arrears  thereof,  by  monition 
and  by  sequestration  of  the  profits  of  such  benefice." 
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and  cargo,  amongst  which  were  the  plaintiff's  goods,  and  the  ship  and  freight 
having  realised  less  than  the  sum  borrowed,  the  plaintiff  was  obliged  to  contribute 
towards  the  difference,  and  also  to  pay  his  proportion  of  the  costs  of  a  suit 
instituted  in  the  Court  of  Admiralty  by  the  obligee  of  the  bond : — Held,  on 
error,  in  the  Exchequer  Chamber,  (affirming  the  judgment  of  the  Court  of 
Exchequer,)  that  the  plaintiff  might  maintain  an  action  against  the  owner  of  the 
ship  on  an  implied  promise  to  indemnify  him  ;  and  that  a  plea,  stating  that  the 
bond  was  executed  by  the  master  without  express  authority  from  the  defendant, 
and  that,  when  the  same  was  executed,  the  cost  of  repairs  exceeded  the  value  of 
the  ship  and  freight,  and,  as  soon  as  the  defendant  had  notice,  he  abandoned  the 
ship  and  freight,  and  never  did  ratify  the  act  of  the  master,  was  bad  on  general 
demurrer. — Held,  also,  that  the  non-delivery  of  the  goods  was  not,  under  the 
above  circumstances,  occasioned  by  "  perils  of  the  seas,"  so  as  to  be  within  the 
exception  of  the  bills  of  lading. — Also,  that  a  plea  to  a  count  on  the  bills  of 
lading,  stating  the  hypothecation  of  the  ship,  freight,  and  cargo  for  repairs,  that 
a  prudent  owner  would  not  have  repaired,  that  the  master  acted  without  authority 
and  the  owner  never  ratified  his  act,  and  that  the  ship  and  freight  were  of  less 
value  than  the  amount  mentioned  in  the  bottomry  bond,  whereby  it  was  out  of 
the  power  of  the  defendant  to  deliver  the  goods,  was  bad  after  verdict. — Where 
an  immaterial  issue  is  found  for  the  plaintiff',  he  is  entitled  to  judgment,  if  the 
declaration  be  good  and  the  plea  bad. 

[S.  C.  18  L.  J.  Ex.  169.     See  on  demurrer,  1  Ex.  537 ;  154  E.  R.  229  (with  note).] 

In  this  ease  a  writ  of  error  was  brought  upon  the  judgment  of  the  Court  of 
Exchequer  on  demurrer  to  the  sixth  plea  to  the  first  count,(a)  and  also  upon  a  bill  of 
exceptions. 

The  second  count  was  in  the  ordinary  form,  upon  bills  of  lading,  for  the  non- 
delivery at  Liverpool  of  the  plaintiff's  goods,  shipped  at  Pernambuco,  and  to  be  carried 
from  thence  to  Liverpool,  and  there  delivered,  "the  dangers  and  accidents  of  the  seas 
and  navigation  only  excepted."  The  defendant  pleaded  non  assumpsit,  with  other 
pleas,  of  which  it  is  only  necessary  to  notice  the  foui  teenth  plea  to  the  second  count, 
which  was  as  follows  : — That,  after  the  said  ship  had  set  sail  and  proceeded  on  her 
voyage  from  Pernambuco  to  Liverpool  with  the  goods  and  merchandise  of  the  plaintiff 
on  board  the  said  vessel,  as  in  the  second  count  mentioned,  and  whilst  she  was  pro- 
ceeding on  her  [645]  voyage  with  the  .said  goods  and  merchandise  so  on  board  thereof, 
to  wit,  on  &c.,  the  said  ship  struck  upon  a  certain  reef,  and  upon  a  certain  bank  in 
the  high  seas,  by  which  several  premises  the  said  ship  became  and  was  greatly  injured 
and  damaged  ;  and  therefore,  and  in  consequence  of  the  said  injury  and  damage  so 
sustained,  it  became  and  was  proper  and  necessary,  and  it  was  then  deemed  to  be 
proper  and  necessarj^  by  the  said  L.  Smith,  he  then  being  master  of  the  said  ship,  to 
put  back  and  sail  back  to  Pernambuco,  and  to  have  the  said  injur\'  and  damage 
examined,  and  in  case  it  should  be  advisable  and  prudent  so  to  do,  to  have  the  said 
ship  repaired,  in  order  that  after  such  repairs  the  said  ship,  with  the  goods  and 
merchandise  of  the  plaintiff'  so  on  board  thereof  as  aforesaid,  might  resume  her  said 
voyage  ;  and  the  said  ship  did  thereupon  then,  to  wit,  on  >tc.,  put  back  and  sail  back 
again  to  Pernambuco,  and  the  goods  and  merchandise  of  the  plaintiff'  were  then,  to 
wit,  on  &c.,  necessarily  unloaded  and  taken  out  of  the  said  ship,  and  the  said  injury 
and  damage  then  and  there  examined.  And  the  defendant  says,  that  in  fact  the  said 
injury  and  damage  could  not  be  repaired  so  as  to  enable  the  said  ship  to  proceed  to 
Livei-pool  with  the  said  goods,  except  at  a  tost,  to  wit,  71321.  3s.  8d.,  and  exceeding 
what  would  be  the  value  of  the  said  ship  after  repair,  on  her  arrival  at  Liverpool,  and 
the  amount  of  all  the  freight  which  she  could  earn  on  the  .said  voyage,  in  case  she 
should,  when  so  repaired,  thereupon  resume  the  said  voyage,  and  should  safely  arrive 
at  Liverpool  with  all  her  cargo  on  board.  [And  the  defendant  avers,  that  no  prudent 
owner  would  have  incurred  the  said  expense  of  repairing  the  said  ship  at  Pernambuco 
aforesaid.]  And  the  defendant  further  says,  that  the  said  master,  to  wit,  on  &c.,  did, 
[as  to  the  interest  of  the  defendant,  imprudently]  cause  the  said  repairs  to  be  made 
at  Pernambuco  aforesaid,  and  in  so  doing  did  thereby  incur  the  said  expense,  exceed- 

(a)  See  the  count  and  plea,  1  Exch.  537. 
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ing  the  value  of  the  said  ship,  and  the  [646]  amount  of  the  said  freight  as  aforesaid  ; 
and  the  said  repairs  were  then,  to  wit,  on  iVc,  made  b\'  and  under  the  direction  and 
authority  of  the  said  master,  and  the  costs  and  expenses  then  incurred  at  Pernambuco, 
in  and  about  the  repairing  the  said  damage  and  injury,  and  in  and  about  providing 
the  necessary  stores  and  provi.sions  for  the  supply  of  the  said  ship  and  the  crew 
thereof,  and  in  and  about  making  and  disbursing  the  other  payments  and  disburse- 
ments then  made  and  disbursed  by  the  said  master  at  Pernambuco  aforesaid,  in  order 
to  have  the  said  repairs  effected,  and  to  enable  the  said  ship  to  resume  and  complete 
the  said  voyage  in  which  she  was  then  engaged,  that  is  to  say,  from  Pernambuco  to 
Liverpool,  amounted  in  the  whole  to  a  large  sum,  to  wit,  71321.  3s.  8d.,  and  exceeded 
the  value  of  the  said  ship  and  the  amount  of  the  said  freight.  (The  plea  then  averred, 
in  the  said  terms  as  the  first  count  (see  1  Exch.  538),  the  e>:ecution  of  the  bottomry 
bond,  and  that  M'Calmont  &  Co.  lent  the  master  71321.  3s.  8d.,  which  sum  was 
applied  by  him  in  paying  the  expenses  so  incurred  at  Pernambuco.)  [And  the 
defendant  further  says,  that  in  respect  of  all  the  afore.said  premises  touching  the 
incurring  of  the  said  expenses,  and  the  making  of  the  said  bond,  the  said  master  acted 
without  anj'  authority  whatever  from  the  defendant,  and  that  the  defendant  never 
did  ratify  or  confirm  any  or  either  of  the  said  acts  of  the  master.]  And  the  defendant 
in  fact  says,  that  afterwards,  to  wit,  on  &c.,  the  said  ship  resumed  and  again  proceeded 
on  her  said  voyage,  and  with  the  said  goods  and  merchandise  of  the  plaintiH'  reloaded 
therein,  to  wit,  on  &c.,  arrived  at  Liverpool  aforesaid.  And  the  defendant  further 
says,  that  the  said  L.  Smith  did  not,  nor  did  the  defendant,  nor  the  said  W.  Benson, 
nor  did  any  or  either  of  them,  nor  any  one  for  them  or  in  their  behalf,  at  or  before 
the  expiration  of  twenty  days  after  the  arrival  [647]  of  the  said  ship  at  Liverpool 
aforesaid,  or  at  any  other  time,  pay  to  the  said  M'Calmont  &  Co.,  or  to  any  one  on 
their  behalf,  the  said  sum  of  85-581.  12s.  4d.,  according  to  the  tenor  and  effect  of  the 
said  bond ;  whereupon  the  said  M'Calmont  &  Co.,  in  due  form  of  law,  to  wit,  on  &c , 
took  proceedings  and  made  suit  in  the  Court  of  Admiralty  in  England  against  the 
said  ship,  her  freight  and  cargo,  to  recover  payment  of  the  said  sum  of  money,  and 
such  proceedings  were  thereupon  had  in  the  said  Court ;  that  the  plaintiff  was  obliged 
to  and  did,  in  order  to  obtain  his  said  goods,  give  bail,  according  to  the  practice  of 
the  said  Court,  in  a  sum  of  money,  to  wit,  30001.,  to  answer  the  said  suit  so  far  as 
regarded  the  said  goods,  to  abide  the  hearing  thereof,  and  pay  what  should  be  adjudged, 
with  expenses;  and  such  further  proceedings  were  also  then  had  in  the  said  suit  in 
the  said  Court,  that  the  said  Court,  by  its  decree  in  that  behalf,  pronounced  for  the 
force  and  validity  of  the  said  bottomry  bond,  so  far  as  regarded  the  said  goods. 
Averments,  that,  after  such  giving  of  bail,  and  before  the  pronouncing  of  the  said 
decree,  to  wit,  on  &c.,  the  plaintiff  obtained  possession  of  his  said  goods  ;  that  the 
value  of  the  said  ship,  and  of  her  freight  and  her  tackle,  apparel,  furniture,  and 
appurtenances,  then  amounted  in  the  whole  to  a  less  sum  than  the  said  sum  of 
85581.  12s.  4d.  in  the  said  bond  mentioned,  to  wit,  to  the  sum  of  31911.  5s  3d.,  and 
no  more,  and  which  sum  alone  was  realised  to  the  said  M'Calmont  &  Co.  out  of  and 
in  respect  of  the  said  sum  of  85581.  12s.  4d.  ;  whereby,  and  by  reason  of  which  said 
several  premises,  a  large  sum,  to  wit,  the  sum  of  10,0001,  remained  and  was  due  and 
unpaid  to  the  said  M'Calmont  &  Co.  ;  [whereby  and  by  reason  of  the  said  premises, 
it  was  out  of  the  power  of  the  defendant,  and  the  defendant  then  became  and  was 
unable  to  deliver  or  cause  to  be  delivered  to  the  plaintiff  his  said  goods  and 
merchandises,  according  to  the  said  several  promises  of  the  defendant  in  the  said 
second  count  mentioned  ;  that  the  [648]  said  goods  and  merchandise  of  the  plaintiff 
were  not  nor  was  any  of  them,  to  wit,  at  any  time  after  the  resuming  of  the  said 
voyage  to  Liverpool,  within  the  custody,  power,  or  control  of  the  defendant,  so  that 
he  could  deliver  or  cause  to  be  delivered  the  same  to  the  plaintiff,  according  to  the 
promises  of  the  defendant  in  the  said  second  count  mentioned.]     Veritication. 

Replication.  The  plaintiff  savs,  that,  admitting  that  after  the  said  ship  had  set 
sail  and  proceeded  on  her  said  voyage  from  Pernambuco  to  Liverpool  with  the  goods 
and  merchandise  of  the  plaintiff  so  on  board  the  said  vessel,  as  in  the  said  second 
count  mentioned,  and  whilst  she  was  proceeding  on  her  said  voyage  with  the  said 
goods  and  merchandise  so  on  board  thereof,  to  wit,  on  &c.,  the  said  ship  struck  upon 
a  certain  reef,  and  upon  a  certain  bank  in  the  high  seas,  &c.  (The  replication  then 
proceeded  to  admit  in  terms  every  allegation  in  the  plea,  except  those  within  brackets.) 
Nevertheless,  for  replication  to  the  said  plea  the  plaintiff  says,  that  the  defendant,  of 
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his  own  wrong,  and  without  the  cause  in  the  said  plea  alleged,  broke  his  promises  in 
the  second  count  mentioned,  modo  et  forma.      Upon  which  issue  was  joined. 

The  issues  were  tried  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last 
Michaelmas  Term,  when  the  said  J.  Duncan,  in  support  of  the  first  issue,  gave  in 
evidence  the  following  facts,  which  were  thus  set  forth  in  the  bill  of  exceptions  : — 
In  June,  1839,  the  said  T.  Benson's  ship  "Lord  Cochrane,"  of  which  L.  Smith  was 
master,  and  employed  by  the  said  T.  Benson  as  such  for  a  voyage  from  Pernambuco 
to  Liverpool,  with  cargo,  lay  at  Pernambuco  to  take  in  the  same ;  and  the  said 
J.  Duncan  by  his  agents  in  that  behalf  shipped  on  board  the  said  ship,  on  freight  for 
conveyance  from  Pernambuco  to  Liverpool,  divers  goods  of  the  value  of  24301.,  for 
which  bills  of  lading  were  signed  by  L.  Smith,  being  such  master  as  aforesaid,  for  the 
delivery  of  the  said  goods  at  Liverpool,  the  dangers  and  [649]  accidents  of  the  seas 
and  navigation  only  excepted.  The  shi[),  having  completed  her  cargo,  set  sail  on  her 
voyage  to  Liverpool  on  the  29th  of  June,  1839,  and  whilst  proceeding  out  of  the 
harbour  of  Pernambuco  in  the  course  of  the  voyage,  struck  on  a  rock,  and  was  thereby 
so  much  damaged  that  it  became  necessary  that  she  should  put  back  to  Pernambuco, 
which  she  accordingly  did,  under  the  command  of  the  said  master.  Pernambuco  is 
so  distant  a  place  that  no  communication  could  be  made  from  thence  by  the  master 
to  the  said  T.  Benson.  Pernambuco  is  a  place  very  inconvenient  and  expensive  for 
the  repair  of  ships ;  and,  on  the  return  of  the  vessel  to  Pernambuco,  several  surveys 
were  held,  agreeably  to  which  she  was  hove  down,  for  which  purpose  it  was  necessary 
to  unload  the  cargo ;  and  the  cargo  was  unloaded,  and  the  vessel  hove  down  and 
repaired,  and  the  cargo  reloaded,  under  the  direction  of  the  master.  The  surveys  so 
made  did  not  disclose  the  amount  of  the  expense  or  any  estimate  of  the  expense  which 
would  be  incurred  in  making  the  repairs  ;  and  the  expense  of  the  repairs  and  of  the 
unloading  and  reloading  and  otherwise  relating  to  the  cargo,  in  fact  amounted  to 
71321.  3s.  8d. ;  and  the  ship  could  not  have  proceeded  to  England  without  the  said 
repairs  and  expenditure.  In  order  to  raise  money  to  meet  the  said  expenses  and 
repairs,  all  due  means  were  taken  at  Pernambuco  to  obtain  money  from  persons  on 
loan,  by  bottomry  and  otherwise  ;  and  no  money  could  be  obtained  until  M'Calmont 
&  Co.  consented  to  advance  the  requisite  amount  on  bottomry  ;  and  accordingly  the 
master,  on  the  6th  of  January,  18-iO,  at  Pernambuco,  executed  a  bottomry  bond  to 
M'Calmont  &  Co.  charging  the  said  ship,  freight,  and  cargo,  including  the  goods  of 
the  plaintiff,  as  alleged  in  the  first  count,  with  the  said  sum  of  71321.  3s.  8d.,  and  201. 
per  cent,  bottomry  premium  on  that  sum,  which  sum  was  reasonable  ;  and  the  said 
repairs  were  executed  and  the  said  expenses  discharged  [650]  before  the  vessel  left 
Pernambuco,  and  the  said  bond  was  given  by  the  said  L.  Smith  in  his  character  of 
master,  and  without  any  authority  except  that  which  he  derived  from  his  capacity 
of  master.  The  amount  of  freight  made  payable  by  the  bills  of  lading,  and  which 
the  ship  could  make  on  the  voyage  home,  was  21501,  and  the  ship,  having  the  cargo 
on  board,  sailed  from  Pernambuco  on  the  6th  of  January,  1840,  for  Liverpool,  and 
arrived  there  with  her  cargo  on  board,  including  the  plaintiff's  goods,  on  the  19th  of 
March,  1 840.  T.  Benson,  the  defendant  in  this  suit,  was,  during  all  the  times  aforesaid, 
residing  in  London,  and  he  had  insured  the  ship  in  the  several  offices  described  in  the 
notice  heieinafter  mentioned.  The  defendant,  on  the  30th  of  December,  1839,  was 
shewn  a  letter  which  had  been  received  the  previous  day,  and  which  contained  as 
follows: — "Pernambuco,  14th  November,  1839.  The  'Lord  Cochrane's  '  expenses  are 
likely  to  exceed  50001.,  with  commission,  discharging  and  reloading  cargo,  &c."  The 
defendant,  on  the  same  day,  gave  the  following  notice  to  his  several  underwriters. 
(The  bill  of  exceptions  here  set  out  a  notice  by  the  defendant  that  he  abandoned  the 
ship  and  freight  to  the  respective  insurers,  according  to  their  respective  rights.)  The 
defendant  did  not  afterwards  intei'fere  in  any  way  in  respect  of  either  ship,  freight, 
or  goods,  nor  has  he  received  any  benefit  in  respect  of  either,  except  what  he  has 
received  fiom  the  underwriters  on  the  ship ;  and  did  not  ratify  the  giving  of  the 
bottomry  bond.  Immediately  on  the  arrival  of  the  ship  at  Liverpool,  and  before  the 
expiration  of  the  time  for  payment,  the  ship,  together  with  her  freight  and  cargo,  were, 
according  to  the  practice  of  the  Admiralty  Court,  attached  by  wariant  of  that  Court 
at  the  suit  of  M'Calmont  &  Co.,  the  obligees  of  the  bottomry" bond.  The  plaintiff,  in 
order  to  obtain  his  goods,  was  obliged  to  give  bond  in  the  Admiralty  Couit  to  answer 
the  suit  in  respect  of  them,  and  he  obtained  them  on  or  about  the  31st  of  May,  1840. 
(The  bill  of  [651]  exceptions  here  set  out  a  letter  addressed  to  T.  Benson,  stating  that 
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M'Calmont  &  Co.  proposed  to  give  up  the  cargo  on  the  consignees  depositing  in  their 
hands  a  sum  equal  to  their  supposed  liability  in  the  first  instance  to  the  holders  of  the 
bond,  and  requesting  to  know  the  owner's  intentions ;  also  the  reply  of  T.  Benson, 
stating  that  he  had  abandoned  the  ship  and  freight  to  the  underwriters) : — That  pro- 
ceedings according  to  law  were  had  in  the  Court  of  Admiralty  at  the  suit  of  M'Calmont 
&  Co.  against  the  ship,  fieight,  and  cargo,  to  enforce  payment  of  the  bottomry  bond. 
That  a  decree  was  made  in  that  suit  in  the  year  1840,  establishing  the  validity  of  the 
bottomry  bond  against  the  said  ship  and  freight ;  and  that  another  decree  was  made 
in  that  suit  on  the  21st  of  June,  1844,  establishing  the  validity  of  the  bond  against 
the  said  cargo.  That  the  said  ship  was  sold,  and  the  freight  collected  under  the  process 
of  the  Court  of  Admiralty,  and  paid  over  to  M'Calmont  &  Co.  in  the  summer  of  1840; 
and  that  the  plaintitl'  was,  by  reason  of  the  said  proceedings  on  the  said  bond  in  the 
Court  of  Admiralty,  on  the  6th  of  January,  1845,  obliged  to  pay  and  paid  9361.  5s.  5d. 
for  the  proportion  (applicable  to  the  value  of  his  goods)  of  the  balance  of  the  bottomry 
bond,  and  441.  12s.  od.,  his  proportion  of  M'Calmont  &  Co.'s  costs  in  the  Admiralty. 
That  the  said  master  died  on  the  14th  of  December,  1840.  The  plaintiff  further  gave 
in  evidence  the  surveys  made  at  Pernambnco  upon  the  said  ship,  and  accounts  of  the 
nature  and  amount  of  the  said  repairs  and  expenditure. 

The  defendant  offered  evidence,  shewing  that  the  ship,  when  sold  at  Liverpool 
under  the  said  authority  of  the  Admiralty  Court,  on  the  15th  of  July,  1840,  was  sold 
at  her  full  value,  being  16751. 

A  verdict  was  entered,  by  consent,  for  the  defendant,  on  the  issue  of  non  assumpsit 
to  the  first  count ;  and  as  to  the  second  count,  the  defendant's  counsel  submitted  that 
the  said  evidence  proved  the  issue  joined  upon  the  replication  [652]  to  the  fourteenth 
plea.  Whereupon  the  Lord  Chief  Baron  directed  the  jury,  that,  assuming  the  said 
evidence  to  be  true,  the  master,  under  the  circumstances,  had  implied  authority,  in 
his  character  of  master,  to  cause  the  repairs  in  question  to  be  done,  as  against  the 
present  defendant,  the  owner  of  the  ship  ;  and  that  the  master,  under  the  circum- 
stances, had  implied  authority,  in  his  character  of  master,  to  execute  the  bond  in 
question,  as  against  the  present  defendant,  the  owner  of  the  ship;  and  that,  in  his 
opinion,  the  defendant  had  failed  to  prove  the  issue  joined  upon  the  replication  to 
the  fourteenth  plea,  subject  to  the  question  of  fact  raised  by  the  allegation  in  the  said 
fourteenth  plea,  that  no  prudent  owner  of  the  said  ship  would  have  incurred  the  said 
expense  of  repairing  the  said  ship  at  Pernambnco  aforesaid  ;  which  question  of  fact 
alone  he  left  to  the  jury,  with  his  said  opinion  and  direction  thereupon.  Whereupon 
the  defendant's  counsel  did  then  and  there  except  to  the  aforesaid  opinion  and  direc- 
tion. All  the  other  issues  were  found  for  the  plaintiff  below,  and  judgment  having 
been  signed  for  him,  the  present  writ  of  error  was  brought,  and  was  argued  the  1st 
of  December,  1848,((()  by 

Sir  F.  Kellv,  for  the  plaintiff  in  error.  The  argument  in  respect  of  the  first  count 
and  sixth  plea  was  the  same  in  substance  as  that  in  the  Court  below.  As  to  the 
second  count,  it  was  contended  that  the  facts  stated  in  the  fourteenth  plea,  and 
admitted  by  the  replication,  excused  the  non-delivery  of  the  goods ;  and  further,  that 
the  1  ss  arose  from  dangers  of  the  seas,  and  was  within  the  exception  in  the  bills 
of  lading ;  consequently  the  issue  raised  by  the  replication  was  immaterial,  and  the 
defendant  was  entitled"to  judgment  non  obstante  veredicto,  or  a  repleader  should  be 

awarded.  l    c    <- 

[653]  Martin  argued  for  the  defendant  in  error,  and  relied,  as  to  the  hrst  point, 
on  the  judgment  of  the  Court  below.  With  respect  to  the  second  point  he  cited  the 
following  authorities:  Spence  v.  Clwdwkk  (10  Q.  B.  517),  Richardson  v.  Amrse  (3  B.  & 
Aid.  237),  Yates  v.  Hall  (1  T.  E.  73).  As  to  the  effect  of  the  alleged  immaterial 
issue,  he  cited  Negelen  v.  Mitchell  (7  M.  &  W.   612),   Gw/^nne  v.  Burnell  (6  Bing. 

Sir*  F."*'  Kellv,    in    reply,    cited    Regina   v.    The    Governors   of  Darlington  School 
(6  Q.  B.  682). 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  oy 
Patteson,  J.     In  this  case,  the  plaintiff  in  error  (Benson)  was  owner  of  the  ship 

(a)  Before  Patteson,  J.,  Coleridge,  J.,  Maule,  J.,  Wightman,  J.,  Cresswell.  J., 
Erie,  J.,  and  Williams,  J. 
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"  Lord  Cochrane,"  and  the  defendant  in  error  (Duncan)  was  owner  of  the  cargo  on 
board  that  ship.  The  ship  sailed  from  Pernambuco,  struck  upon  a  reef,  and  put  back 
to  repair.  The  expenses  were  very  heavy,  and  the  master  borrowed  money  on 
bottomry,  hypothecating  both  ship  and  cargo.  The  ship  ultimately  arrived  in 
England  with  the  cargo,  and,  upon  proceedings  taken  in  the  Court  of  Admiralty, 
Duncan  was  obliged  to  pay  a  large  sum  of  money  in  order  to  obtain  his  cargo.  He 
thereupon  brought  this  action  against  Benson.  The  first  count  of  the  declaration  is 
founded  upon  a  supposed  implied  indemnity,  to  which  there  are  several  pleas.  To 
the  sixth  plea  the  plaintiff  below  demurred,  and  judgment  was  given  in  his  favour  in 
the  Court  of  Exchequer  ;  but  as,  on  the  trial  of  the  cause,  a  verdict  was  found,  by 
consent,  for  the  defendant,  on  the  plea  of  non  assumpsit  to  the  first  count,  the  judg- 
ment on  the  demurrer  would  have  become  unimportant,  except  in  regard  to  the  costs, 
but  that  it  involves  some  [654]  points  of  law  which  are  raised  on  the  second  count. 
The  second  count  is  for  not  delivering  the  goods  under  the  bills  of  lading,  containing 
the  usual  exception  of  "  perils  of  the  seas." 

To  this  count  there  are  many  pleas,  on  which  various  issues  have  arisen,  and  all  of 
them  have  been  found  for  the  plaintiff  below  (Duncan).  The  issue  on  the  fourteenth 
plea  is  that  on  which  the  present  questions  arise,  the  defendant  below  (Benson)  having 
tendered  a  bill  of  exceptions  to  the  direction  of  the  learned  Judge  in  respect  of  that 
issue.  The  questions  raised  by  the  bill  of  exceptions  are,  whether  the  master,  under 
the  circumstances,  had  implied  authority,  in  his  character  of  master,  to  order  the 
repairs  to  be  done,  as  against  the  owner  of  the  ship  ;  and  secondly,  whether  he  had 
implied  authority  to  execute  the  bottomry  bond,  as  against  the  owner  of  the  ship. 

Upon  the  argument  before  us  it  was  furthei'  contended,  that  the  loss  to  the  owner 
of  the  caigo  arose  from  perils  of  the  seas,  and  was  within  the  exception  of  the  bill  of 
lading,  and  therefore  no  action  would  lie  against  the  owner  of  the  ship  for  not 
delivering  the  goods.  This  point  does  not  distinctly  appear  upon  the  bill  of  exceptions  ; 
but  perhaps  it  is  raised  by  the  pleadings,  and  may  therefore  be  open  to  the  plaintiff 
in  error. 

For  the  plaintiff  in  error  it  was  contended,  that,  whatever  authority  the  master 
might  have  to  bind  the  ship  by  bottomry  bond,  as  against  the  owner  of  the  ship,  and 
to  bind  the  goods,  as  against  the  owner  of  the  goods,  such  authority  was  separate  and 
distinct  as  to  each,  and  whatever  he  did  must  be  taken  to  have  been  done  as  the 
agent  for  each  separately,  and  for  their  separate  benefit ;  but  that  he  had  no  authority 
to  bind  the  goods  for  the  repairs  of  the  ship,  so  as  to  make  the  owner  of  the  ship 
answerable  for  the  consequences. 

The  celebrated  case  of  The  Gi-atitudine  (3  Eob.  240)  was  relied  on  [655]  to 
establish  their  proposition, — that,  in  hypothecating  the  cargo,  the  master  acts  as  a 
sort  of  supercargo  for  the  benefit  of  the  owner  of  the  cargo,  and  that,  in  hypothecating 
both  the  ship  and  the  cargo  by  one  instrument,  he  cainiot  bind  the  owner  of  the  ship 
beyond  the  value  of  the  ship,  and  must  be  considered,  as  to  any  sums  beyond  the 
value,  as  the  mere  agent  of  the  owner  of  the  cargo.  That  case  was  explained,  as  we 
think,  most  satisfactorily,  by  the  judgment  of  the  Court  of  Exchequer  upon  the 
demurrer  to  the  sixth  plea  to  the  first  count  in  this  case  ( 1  Exch.  537) ;  and  we  agree 
entirely  in  that  judgment.  The  case  of  I'he  Gmtihidine  dealt  only  with  the  authority 
of  the  master  in  respect  of  binding  the  cargo  to  the  lender  of  the  money  ;  it  deter- 
mined nothing  as  to  the  relative  rights  of  the  owners  of  the  ship  and  cargo  inter  se, 
and  any  expressions  there  used  by  Lord  Stowell,  which  might  at  first  sight  appear  to 
have  such  a  meaning,  will  be  found,  on  examination,  to  be  illustrative  only,  and  not 
even  professing  to  decide  on  any  such  relative  rights. 

In  ordering  the  repairs  of  the  ship,  the  master  acts  exclusively  as  agent  of  the 
owner  of  the  ship.  No  other  person  but  the  owner  of  the  ship,  or  his  agent,  can  have 
any  authority  to  order  the  repairs.  The  owner  of  the  cargo  cannot  insist  on  such 
repairs  being  made,  for  the  ship-owner  is  absolved  from  his  contract  to  carry,  if  pre- 
vented by  the  perils  of  the  seas,  and  he  is  bound  by  it  if  prevented  by  inherent 
defects  in  the  ship ;  in  either  case,  if  he  does  repair,  he  does  so  for  the  sake  of  earning 
freight,  which  the  master  is  bound  to  enable  him  to  do  if  he  can.  Being,  then,  the 
agent  of  the  ship-owner  in  ordering  the  repairs,  how  can  he  be  the  agent  of  any  one 
else  in  borrowing  money  to  pay  for  those  repairs'?  If,  in  order  to  borrow  that  money, 
he  is  obliged  to  pledge,  not  only  the  ship,  but  the  cargo,  he,  in  effect,  borrows  money 
on  the  cargo  for  the  benefit  of  the  [656]  ship-owner,  just  as  much  as  he  would  have 
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done  had  he  sold  a  part  of  the  cargo  to  raise  the  necessary  funds  ;  in  which  case  it 
is  not  doubted  that  the  ship-owner  must  have  indemnified  the  owner  of  the  cargo. 
Certainly  the  master  could  not,  by  any  bottomry  bond,  pledge  the  ship-owner  to  the 
lender  of  the  money  beyond  the  value  of  the  ship.  By  such  a  bond  he  gives  a  remedy 
in  rem  only,  and  not  a  personal  remedy  against  the  ship-owner.  But  that  circumstance 
in  no  way  affects  the  rights  of  the  owner  of  the  cargo,  as  against  the  ship-owner. 

For  these  reasons  we  are  of  opinion,  that  the  judgment  of  the  Court  of  Exchequer 
on  the  demurrer  is_ quite  right,  and  that  the  exceptions  taken  to  the  dii-ection  of  the 
learned  Judge,  which  involved  the  same  point,  cannot  be  sustained.  It  remains  to 
be  considered  whether  the  non-delivery  of  the  goods  by  the  plaintift"  in  error  to  the 
defendant  in  error  was  occasioned,  mediately  or  immediately,  by  the  perils  of  the  seas, 
so  as  to  be  within  the  exception  in  the  bills  of  lading.  And  we  think  that  it  was 
not ;  not  immediately,  most  undoubtedly,  for  the  goods  arrived  at  their  destination, 
and  freight  was  earned  by  the  ship-owner ;  nor  mediately,  for  although  the  occasion 
for  repairs  arose  from  the  perils  of  the  seas,  yet  there  was  no  obligation  on  the  ship- 
owner, as  between  him  and  the  owner  of  the  cargo,  to  do  those  repairs  ;  and  if  he 
chose  to  do  them  through  his  agent,  the  master,  acting  (as  the  jury  have  found)  as 
a  prudent  uninsured  owner  would  have  done,  he  voluntarily  incurred  the  expense  of 
such  repairs  foi-  his  own  benefit,  and  in  pledging  the  cargo  to  obtain  money  to  defray 
that  expense,  voluntarily  put  it  out  of  his  power  to  deliver  the  cargo,  unless  he  paid 
so  much  to  the  lender  of  the  money  as  would  release  the  cargo  from  the  liability 
which  he  had  imposed  upon  it.  His  inability  to  deliver  the  cargo  arose  from  his 
voluntary  act  in  pledging  it  for  his  own  benefit, — not  even  mediately  from  the  perils 
of  the  seas,  since  he  might  have  removed  [657]  that  inaliility  by  payment  of  the 
money  for  which  the  cargo  was  pledged,  and  which  was,  in  truth,  his  debt  as  between 
him  and  the  owner  of  the  cargo.  If  the  goods  had  been  sold  abroad,  in  order  to  raise 
money  to  I'epair  the  ship,  and  so  had  never  arrived  at  their  destination,  the  ship-owner 
could  not  possibly  have  delivered  them,  and  might  have  some  ground  for  saying  that 
he  w-as  prevented  from  doing  so  mediately,  by  perils  of  the  seas ;  but  they  did  arrive, 
and  they  might  have  been  deliveied  if  the  ship-owner  had  paid  the  debt  with  which 
he  had  charged  them  ;  and,  therefore,  it  seems  to  us  that  their  non-delivery  must  be 
treated  as  occasioned  by  his  act,  or  rather  his  default,  and  nothing  else.  But  it  is 
said  further,  that  the  issue  found  for  the  plaintiff,  arising  out  of  the  fourteenth  plea, 
was  immaterial  ;  therefore  that  he  cannot  have  judgment.  Assuming,  for  the  sake  of 
argument, — though  we  do  not  think  that  it  was  so, — that  such  issue  was  immaterial, 
yet,  being  found  "for  the  plaintiff,  he  must  have  judgment  if  the  declaration  be  good, 
and  if  the  plea  be  not  good.  For  the  reasons  already  given,  we  think  the  second 
count  of  the  declaration  is  good,  inasmuch  as  it  shews  a  non-delivery  of  the  cargo,  and 
that  such  non-delivery  was  not  occasioned  by  anything  contained  in  the  exception  in 
the  bills  of  lading ;  and,  for  the  same  reasons,  we  think  that  the  fourteenth  plea  is 
bad,  being  in  substance  the  same  attempted  defence  which  is  set  up  by  the  sixth  plea 
to  the  first  count,  which  the  Court  of  Exchequer  has  decided  to  be  bad,  and  in 
which  decision  we  entirely  concur.  Upon  the  whole,  therefore,  we  are  of  opinion  that 
judgment  must  be  given  for  the  defendant  in  error,  and  the  judgment  below  must 
be  affirmed. 

Judgment  for  the  defendant  in  error,  upon  the  bill  of  exceptions  ;  and  the  judgment 
of  the  Court  below  upon  demurrer  affirmed. 

[658]     Exchequer  Reports.    Easter  Term,  12  Vict. 

Haldaxe  v.  Beauclerk.  April  17,  1849.— Where  a  defendant  obtained  a  rule  for 
a  special  jury,  which  was  nominated  and  struck,  but  no  special  jury  process  issued, 
and  the  cause  was  tried  by  a  common  jury  as  undefended,  the  Court  set  aside  the 
trial,  with  costs. 

rS.  C  6  D  &  L.  642  ;  IS  L.  J.  Ex.  227  ;  13  Jur.  .326.     See  Montague  v.  Smith, 

1851,  17  Q.  B.  692.] 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  trial  of  this  cause, 
and  all  subsequent  proceedings,  should  not  be  set  aside  for  irregularity,  with  costs. 
It  appeared  that,  on  the  4th  of  November  last,  the  defendant's  attorney  obtained  a 
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rule  for  a  special  jury,  and  served  it  on  tlie  plaintiff's  attorney,  and  on  the  sheriff  on 
the  6th.  The  special  jury  was  afterwards  nominated  and  struck,  and  the  cause  was 
appointed  for  trial  on  the  8th  of  December.  No  special  jury  process  had  been  carried 
in,  and  on  or  about  the  8th  of  December,  the  cause  was  tiled  by  a  common  jury  as 
undefended,  and  a  verdict  found  for  the  plaintiff.  An  application  was  made  to 
Kolfe,  B.,  at  Chambers,  who  stayed  proceedings  in  order  that  the  present  motion  might 
be  made  to  the  Court. 

T.  Jones  having  obtained  a  rule  nisi  accordingly, 

Martin  and  E.  James  shewed  cause  (Jan.  31).  The  cause  was  pi'operly  tried  by  a 
common  jury.  [Paike,  B.  A  special  jury  having  been  struck,  the  cause  could  not  be 
tried  on  the  common  distringas.  Holt  v.  Medikiwcroft  (4  M.  &  Sel.  467)  [659]  is  in 
point.  Theie  the  plaintiff  had  obtained  a  rule  for  a  .special  jury,  and  a  common  jury 
panel  was  returned  together  with  the  special  jury  panel.  No  special  jurymen  having 
appeared,  the  plaintiff  proposed  to  try  the  cause  by  a  common  jury,  to  which  the 
defendant's  counsel  objected  ;  but  the  cause  was  nevertheless  tried  by  a  common  jury, 
and  the  Court  set  aside  the  trial.]  The  former  Jury  Act,  3  Geo.  2,  c.  2-5,  s.  15,  con- 
tained similar  language  to  that  of  the  6  Geo.  4,  c.  50,  s.  30,  viz.  "wliich  said  jury  so 
struck  as  aforesaid  shall  be  the  jury  returned  for  the  trial  of  the  said  issue  ;"  but  in 
Archer  v.  Bamfurd  (1  C.  &  P.  64),  where  the  defendant  had  applied  for  a  special  jury, 
but  had  not  caused  the  special  jurors  to  be  summoned,  Abbott,  C.  J.,  said,  that  the 
practice  had  always  been  to  try  the  cause  at  the  end  of  the  day  by  a  common  jury, 
and  the  cause  was  accordingly  so  tried.  [Parke,  B.  How  can  you  get  over  the 
express  words  of  the  30th  section  of  the  6  Geo.  4,  c.  50,  viz.  "  and  every  jury  so  struck 
shall  be  the  jury  returned  for  the  trial  of  such  issue?"  The  former  act  having  con- 
tained similar  words.  Holt  v.  Meddowcroft  has  put  a  construction  upon  them.]  The 
section  is  only  directory  to  the  sheriff,  and  its  meaning  is,  that  every  jury  so  struck 
shall  be  the  jury  retui'iied  for  trial  of  the  cause.  Upon  the  defendant's  obtaining  a 
rule  for  a  special  juiy,  it  is  his  duty  to  cause  the  jury  to  be  returned,  and  if  they  are 
returned,  then  the  cause  is  to  be  tried  by  that  jury.  In  Holt  v.  Meddowcroft,  the  jury 
were  I'eturned.  The  32nd  section  enacts,  that  all  the  subsequent  proceedings  for 
reducing  the  said  list,  and  all  other  matters  relating  to  special  juries,  shall  remain  and 
continue  in  force  as  heretofore ;  and,  reading  that  provision  together  with  the  34th 
and  30th  sections,  the  meaning  of  the  latter  is,  that  the  jury  so  struck  shall  be  the 
jury  to  try  the  cause,  provided  the  defendant  takes  the  proper  steps  for  that  purpose. 
He  [660]  may,  however,  I'enounce  the  right  which  the  law  gives  him  :  Graham  v. 
Inglchij  (1  Exch.  651).  [Parke,  B.  There' is  a  case  of  Snook  v.  Southwuod  (K.  &  M. 
429),  in  which  the  plaintiff  had  obtained  a  special  jury,  but  had  neglected  to  summon 
them,  and  the  cpiestion  was,  whether  he  was  entitled  to  try  by  a  tales.  Littledale,  J., 
after  consulting  with  Gaselee,  J.,  .said,  "  that  the  cause  ought  to  proceed  ;  that  it  was 
not  uncommon  for  l)oth  parties  to  summon  a  special  jury  in  order  to  secure  their 
attendance."] 

T.  Jones,  in  support  of  the  rule.  Holt  v.  Meddowcroft  proceeded  on  the  ground 
that  the  statute  was  imperative.  Har/ne  v.  Hall  (5  M.  &  G.  693  ;  1  D.  &  L.  83)  was 
decided  on  the  express  words  of  the  6  Geo.  4,  c.  50,  s.  30.  There  the  cause  was 
entered  as  a  special  jury  cause,  but  was  taken  in  the  defendant's  absence  and  tried  by 
a  common  jury,  and  the  Court  set  aside  the  trial.  If  the  special  jury  has  been 
obtained  for  the  purpose  of  delaj',  the  proper  course  is  to  obtain  a  rule  to  compel  the 
defendant  to  try  it  in  its  order  :  ISiish  v.  Fring  (9  Dowl.  180)  :  or  to  move  to  discharge 
the  special  jury  :  Dunn  v.  Cox  (16  M.  &  W.  439).  The  plaintiff  ought  to  summon  the 
jury,  although  the  special  jury  be  moved  for  by  the  defendant :  Tidd,  Prac.  793, 
9th  edit.  ;  Impey,  Prac.  311,  10th  edit. ;  Lush.  Prac.  447.  [Martin  referred  to  Arch. 
Prac.  349,  8th  edit.,  where  it  is  stated,  that  "if  the  defendant  has  not  summoned  the 
special  jurors  in  time,  the  cause  will  be  tried  by  a  common  jury."]  That  only  means,  that 
if  the  special  jury  has  been  obtained  for  the  purpose  of  delay,  the  plaintiff  may  procure 
the  cause  to  be  tried  by  a  common  jury,  as  in  Bush  v.  Fring.  [Parke,  B.  The  Master 
reports,  that  if  the  plaintiff  sues  out  the  process,  his  costs  are  always  allowed,  although 
it  be  the  defendant's  rule  for  a  special  jury.] 

Cur.  adv.  vult. 

[661]  Pollock,  C.  B.,  now  said — This  was  a  rule  to  set  aside  a  trial  and  subse- 
quent proceedings,  on  the  ground  that  the  cause  had  been  tried  by  a  common  jury, 
there  having  been  a  special  jury  nominated  and  struck.     We  have  made  inquiries 
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respecting  the  practice  of  all  the  officers  who  can  throw  any  light  upon  it,  and  there 
is  in  one  case  (Hague  v.  Hall,  5  M.  &  G.  693)  an  express  decision.  We  have  also 
consulted  the  Lord  Chief  Justice  of  the  Common  Pleas,  who  has  had  very  great 
professional  experience,  and  we  have  adopted  his  view  ;  and  I  must  say  that  I  always 
considered  that  to  be  the  rule,  although  I  was  much  struck  with  the  opinion  expressed 
by  the  late  Lord  Tenterden,  in  Archer  v.  Bamford.  This  trial  cannot  be  sustained, 
either  with  reference  to  the  authoiities  or  the  provisions  of  the  Act  of  Parliament. 
If  the  jury  be  not  struck,  the  case  does  not  come  within  the  Act  of  Parliament,  for  it 
expressly  says  that  the  jury  so  struck  shall  be  the  jury  for  the  trial  of  the  cause.  In 
deciding  that  this  rule  must  be  absolute,  we  are  really  walking  in  the  path  of  authority, 
and  also  complying  with  the  literal  and  direct  words  of  the  Act  of  Parliament.  I  come 
to  the  conclusion  in  some  respects  with  regret,  becau.se  it  is  undoubtedly  a  means  by 
which  a  defendant,  by  moving  for  a  special  jury,  and  merely  taking  the  trouble  of 
getting  the  jury  struck  and  reduced,  may  thereb_v  impose  upon  the  other  party  the 
expense  of  summoning  the  jury, — possibly  the  expense  of  paying  the  jury, — and 
defendants,  in  undefended  causes,  will  have  a  stronger  weapon,  by  means  of  costs,  for 
making  terms  contrary  to  justice,  and  therefore  contrary  to  law.  I  say  this  as  the 
gi-ound  of  reluctance  with  which  I  come  to  the  conclusion  ;  but  I  cannot  resist  the 
authorities,  and  the  direct  and  plain  meaning  of  the  Act.  We  are  all  of  opinion  that 
the  rule  must  be  absolute  ;  and,  as  this  is  the  case  of  an  irregularity,  and  the  plaintiff 
is  right  in  his  application,  it  must  be  absolute  with  costs. 
Rule  absolute,  with  costs. 


[662]  The  Attorney-General  v.  Brown.  May  3,  1849. — H ,  being  seised  in  fee 
of  certain  land,  contracted  with  B.  to  execute  to  him  a  lease  of  the  land  and  a 
house  to  be  built  thereon  by  B.,  for  ninety-nine  years,  at  a  rent  of  91.  5s.  The 
house  having  been  built,  B'.  contracted  with  0.  to  sell  him  his  (B.'s)  interest  in 
the  land  and  house  for  8501.,  which  was  accordingly  paid.  In  order  to  effect  this 
contract,  B.  procured  an  indenture  to  be  made  between  himself,  H.,  and  O., 
whereby  H.  demised  to  0.  the  house  and  land  for  ninety-nine  years,  at  the  same 
rent,  '^o  mention  was  made  in  this  instrument  of  the  purchase-money  :— Held, 
that  the  lease  was  a  conveyance  within  the  Stamp  Act,  and  that  B.  was  lialile  to 
the  penalties  imposed  by  the  48  Geo.  3,  c.  149,  s.  22,  for  omitting  to  set  forth  the 
purchase-monev. 

[S.  C.  18  L.  J.  Ex.  336.] 

Information  bv  the  Attorney-General,  to  recover  a  penalty  of  501 ,  and  five  times 
the  amount  of  duty  evaded,  for  omitting  to  insert  in  a  conveyance  upon  the  sale  of 
certain  property  the  full  purchase  or  consideration-money  paid  for  the  same.  The 
cause  was  tried  "before  Pollock,  C.  B.,  at  the  Sittings  after  last  Hilary  Term,  when,  by 
consent,  the  jury  found  a  special  verdict,  in  substance  as  follows  :— 

William  Haines,  being  seised  in  fee  of  certain  land,  by  agreement  dated  the 
24th  June,  1846,  contracted  with  the  defendant,  a  builder,  to  execute  to  him  a  lease 
of  the  land,  and  of  a  house  to  be  thereupon  ei'ected  by  the  defendant,  for  ninety-nme 
years,  at  a  peppercorn  rent  for  the  first  two  years  of  the  terra,  and  the  rent  of  91  5s. 
during  the  residue  of  the  term  ;  and  the  defendant  thereby  agreed  to  lay  out  6001.  ni 
erecting  the  house.  The  defendant  took  possession  of  the  land,  and  budt  the  house 
according  to  the  contract.  On  the  28th  November,  1846,  and  before  any  le;ise  was 
executed,  the  defendant,  in  consideration  of  8501.,  contracted  with  one  K  J.  Onion  to 
sell  to  him  all  the  defendant's  interest  in  the  land  and  house,  and  to  furnish  a  good 
title.  The  8501.  was  afterwards,  and  before  the  makuig  of  the  lease  hemnatter 
mentioned,  paid  by  Onion  to  the  defendant.  For  the  purpose  of  carrymg  into 
execution  the  last-mentioned  contract,  the  defendant,  on  the  29th  December,  1846, 
procured  an  indenture  to  be  made  by  and  between  W.  Haines  of  the  hrst  part,  the 
defendant  of  the  second  part,  and  E.  J.  Onion  of  the  third  part  by  which  U.  Haines 
with  the  consent  and  at  the  request,  and  by  the  direction  of  the  defendant  demised 
and  leased  to  E.  J.  Onion  the  land  and  house,  with  the  appurtenaiK.es  from  the 
24th  June,  1843,  for  the  term  of  ninety-nine  years,  at  the  rent,  for  the  hrst  t«'o  [bbiJJ 
years  of  the  term,  of  a  peppercorn,  and  during  the  remainder  of  the  term  at  the  rent 
of  91.  5s.     The  only  consideration  stated  in  this  deed  was  the  rent  covenants,  and 
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agreements  on  the  part  of  E.  J.  Onion,  and  no  mention  whatever  was  made  of  the 
8.501.  paid  by  him  to  the  defendant.  The  lease  was  stamped  with  a  duty  of  20s.  only, 
as  a  lease  wherein  the  yearly  rent  reserved  did  not  amount  to  201.,  whereas  if  the 
8501.  paid  to  the  defendant  had  been  set  forth,  the  indenture  would  have  been  charge- 
able with  a  duty  of  91.  as  a  conveyance  upon  a  sale,  the  duty  evaded  being  81.,  and 
the  forfeiture,  therefore,  401,  besides  the  definite  penalty  of  501. 

Crompton,  for  the  Crown.  The  purchase-money,  8501.,  paid  by  Onion  to  the 
defendant,  ought  to  have  been  expressed  in  the  lease.  By  the  48  Geo.  3,  c.  149, 
sched.  part  1,  a  stamp  duty  was  impo.sed  on  every  "conveyance,  whether  grant, 
assignment,  tiansfer,  release,  renunciation,  or  of  any  other  kind  or  de.scription,  upon 
the  sale  of  any  lands,"  &c.,  accoi'ding  to  the  amount  of  the  purchase  or  consideration- 
money  therein  expressed.  That  was  the  first  statute  which  imposed  an  ad  valorem 
duty  on  conveyances  upon  sale  ;  and  though  the  word  "lease"  does  not  occur,  it  is 
included  in  the  words  "conveyance  of  any  other  kind  or  description."  The  meaning 
of  the  legislature  is  shewn  by  the  exemptions  under  this  head  of  "Conveyance,"  viz. — 
"All  leases  and  tacks  of  land,  tenements,  hereditaments,  or  heritable  subjects,  for  a 
life  or  lives,  or  for  a  term  of  years  determinable  with  a  life  or  lives,  or  for  a  term 
absolute,  not  exceeding  ninety-nine  years,  in  consideration  of  a  fine  or  grassura  paid 
for  the  same ;  which  leases  and  tacks  are  hereinafter  otherwise  charged."  The  legis- 
lature therefore  considered  it  necessary  to  exempt  that  particular  class  of  leases, 
otherwise  they  would  be  included  amongst  the  instruments  of  conveyance  charged 
with  duty  upon  a  sale.  By  a  note  in  the  [664]  schedule,  tit.  "Conveyance,"  the 
purchase  or  consideration-money  is  required  to  be  truly  set  forth.  Also,  by  sect.  22, 
in  every  conveyance  upon  the  sale  of  property,  the  full  purchase  or  consideration- 
money  which  shall  be  directly  or  indirectly  paid,  or  secured,  or  agreed  to  be  paid  for 
the  same,  shall  be  truly  set  forth  in  words  at  length  ;  and  in  default,  the  purchaser 
and  the  seller  shall  forfeit  501.,  and  five  times  the  amount  of  the  excess  of  duty  which 
would  have  been  payable  in  case  the  same  had  been  so  set  forth.  Shortly  after  the 
passing  of  this  Act,  it  was  found  that  a  practice  prevailed  of  avoiding  the  duties  in 
leases  like  the  present,  by  adopting  the  same  mode  of  suppressing  the  consideration 
paid  to  the  intermediate  paity,  and  an  enactment  was  passed  to  prevent  it.  By  the 
50  Geo.  3,  c.  35,  s.  1 7,  after  reciting  "  that  doubts  had  been  entertained  whether  the 
said  exemption  extended  to  leases  granted  in  pursuance  of  previous  contracts,  to  other 
persons  than  those  with  whom  such  contracts  were  made,  in  consideration  of  money 
paid  or  agreed  to  be  paid  to  the  persons  with  whom  such  contracts  were  made,  for 
their  right  or  interest  in  the  property,  and  that  some  leases  had  been  made  and 
stamped  as  if  they  did  not  fall  within  the  exemption,  whilst  others  had  been  made 
without  stamps  for  denoting  the  payment  of  the  said  ad  valorem  duties,  and  without 
regard  to  the  provisions  of  the  said  last-mentioned  Act,  under  the  supposition  that  the 
exemption  did  extend  thereto,"  it  was  enacted,  "that  all  leases  of  the  description 
aforesaid,  made  before  the  1st  of  August,  1810,  shall  be  deemed  and  taken  to  have 
been  within  the  exemption  ;  and  that  all  persons  shall  be  indemnified  from  all  penalties 
and  forfeitures  in  respect  of  the  same  ;  and  that,  from  and  after  the  1st  August,  1810, 
the  said  exemption  shall  not  extend,  or  be  deemed  to  extend,  to  any  such  leases  made 
after  that  day."  The  Stamp  Acts  are  in  pari  materia,  and  ought  to  be  construed  as 
one  code  :  In  [665]  re  Cholmondelei/  (1  C.  &  M.  149);  therefore  this  provision  is  at 
present  applicable.  Besides,  the  8th  section  of  the  55  Geo.  3,  c.  181,  under  which 
the  duties  are  now  payable,  expiessly  enacts  that  the  powers,  provisions,  &c.  of 
former  Acts  relating  to  stamp  duties  of  the  same  kind  shall  be  continued  and  applied 
to  the  new  duties.  By  the  schedule  of  that  Act,  tit.  "Conveyance,"  a  duty  is 
imposed,  according  to  the  amount  of  the  purchase  or  consideration-money  expressed 
on  the  deed,  in  the  following  terms  : — "Conveyance,  whether  grant,  disposition,  lease, 
assignment,  tiansfer,  release,  renunciation,  or  of  any  other  kind  or  description  what- 
soever, upon  the  sale  of  any  lands,"  &c.  A  lease  is  thus,  in  express  terms,  made  a 
conveyance  within  the  Act.  Under  the  title  "Conveyance,"  in  the  schedule,  are 
some  notes  relating  to  sub-purchasers  ;  and  it  is  provided,  that  "  where  any  person, 
having  contracted  for  the  purchase  of  any  pi'operty,  but  not  having  obtained  a  con- 
veyance thereof,  shall  contract  to  sell  to  any  other  person,  and  the  same  shall  in  con- 
sequence be  corjveyed  immediately  to  the  sub-purchaser,  the  principal,  or  only  deed 
or  instrument  of  conveyance,  shall  be  charged  with  the  ad  valorem  duty  in  respect 
of  the  purchase  or  consideration  money  therein  mentioned  to  be  paid  or  agreed  to 
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be  paid  by  the  sub-purchaser ;  and  in  all  cases  of  such  sub-sales,  the  purchasers  and 
the  persons  immediately  selling  to  them  shall  be  deemed  and  taken  to  be  the 
purchasers  and  sellers  within  the  intent  and  meaning  of  the  48  Geo.  .3,  c.  149." 
Ihe  present  case  is  subject  to  that  rule.  The  defendant  contracted  for  an  interest 
in  certain  land  ;  but  before  obtaining  the  legal  estate,  he  sells  his  equitable  interest  to 
Onion  for  f-oOL,  and  the  conveyance  of  such  interest  is  made,  at  the  instance  of  the 
defendant,  immediately  from  the  original  vendor  to  the  sub-purchaser,  by  an  instru- 
ment named  as  one  of  those  to  be  [666]  charged  with  ad  valorem  duty,  and  the 
defendaut  and  Onion  are  to  be  deemed,  for  the  purposes  of  the  penalties  in  the 
48  Geo.  3,  c.  149,  the  vendor  and  purchaser.  The  only  doubt  has  arisen  from  the 
case  of  Boone  v.  Mitchell  (1  B.  &  0.  18),  where  it  was  held  that  a  lease  similar  to  the 
present  was  not  void  on  account  of  the  omission  to  state  the  consideration  paid  to  the 
intermediate  party.  It  is  reported,  that  the  Court  there  said,  that  the  consideration 
passing  between  the  lessor  and  lessee  was  all  that  the  Stamp  Act  required  to  be  set 
out.  But  there  it  was  not  necessary  to  discuss  the  effect  of  the  Stamp  Acts  ;  for 
although  penalties  might  have  been  incurred,  the  stamp  laws  do  not  avoid  deeds  by 
reason  of  the  omission  to  state  facts  by  which  the  duty  is  regulated.  There  is,  no 
doubt,  some  error  in  the  report,  as  to  the  words  used  by  the  Court  on  that  occasion, 
and  the  case  is  of  little  value  in  reference  to  any  question  under  the  Stamp  Acts. 

Lush,  for  the  defendant.  It  has  always  been  considered  by  conveyancers  that  a 
lease  of  this  description  does  not  require  the  ad  valorem  duty.  The  introduction  of 
the  word  ''lease"  amongst  the  instruments  of  conveyance  in  the  55  Geo.  3,  c.  184, 
does  not  carry  the  point  further,  the  words  of  the  48  Geo.  3,  e.  149,  being  large 
enough  to  comprehend  a  lease  as  well  as  any  other  species  of  conveyance.  The 
exemptions  in  the  schedule,  no  doubt,  shew  that  the  legislature  meant,  by  the 
term  "  conveyance,"  to  include  ever)'  kind  of  instrument  by  which  property  passed ; 
but  the  statute  makes  a  distinction  between  leases  by  which  the  lessor  intended  to 
pass  away  all  dominion  over  the  property,  and  those  for  a  term  not  e.\ceeding  ninety- 
nine  years.  Thus,  a  demise  for  999  years  is  chargeable  with  ad  valorem  duty,  as  on  a 
sale.  A  lease  for  ninetj^-nine  years  is  exempt  from  such  duty,  being  charged  with  [667] 
another  and  different  duty.  The  55  Geo.  3,  c.  184,  by  the  mention  of  "  lease  "  under 
the  head  "  Conveyance,"  means  such  an  instrument  as  is  not  charged  under  the  head 
"  Lease  "  in  the  schedule  to  that  Act,  in  which  ad  valorem  duties  on  leases,  as  such, 
are  imposed,  and  that  statute  did  not  extend  the  meaning  of  the  48  Geo.  3,  c.  149,  in 
this  respect.  The  •22nd  section  of  the  48  Geo.  3,  c.  149,  upon  which  this  information 
is  framed,  was  intended  to  deal  only  with  parties  conveying  and  taking,  and  with  the 
consideration-money  passing  between  them, — that  is,  the  grantor  and  grantee, — and 
where  the  conveying  party  is  the  seller.  The  24th  section  enables  the  purchaser  to 
recover  back  from  the  seller, — that  is,  the  seller  of  what  is  conveyed,— so  much  of  the 
consideration  money  as  is  not  expressed.  In  the  present  case,  the  conveying  party 
is  the  lessor,  who  does  not  sell ;  the  defendant  does  not  convey,  and  therefore 
neither  of  them  can  be  liable  under  this  statute.  The  defendant  is  not  a  seller  in 
the  sense  of  the  Act.  That  Act  contains  no  provisions  as  to  subpurchasers  ;  and 
the  provisions  in  the  55  Geo.  3,  c.  184,  cannot  apply  to  a  case  like  the  present. 
With  respect  to  the  50  Geo.  3,  c.  35,  that  is  at  an  end ;  it  was  passed  to  amend 
the  schedule  to  the  48  Geo.  3,  c.  149,  which  is  wholly  repealed,  and  therefore 
the  amendment  fell  with  it.  Moreover,  there  might  be  a  question  whether  a  case 
like  this  would  have  come  within  that  Act,  which  applies  only  to  the  c;ise  of  a 
lease  to  the  nominee  of  the  party  with  whom  the  contract  was  made  ;  here  there 
was  no  nominee,  for  the  contract  was  to  grant  a  lease  to  Brown  only.  In  the 
55  Geo.  3,  c.  184,  leases  are  charged  with  ad  valorem  duty  as  a  distinct  class  of 
instruments,  which  was  not  the  case  under  the  48  Geo.  3,  c.  149.  To  what  head 
does  the  deed  in  question  belong,— that  of  conveyance  upon  sale  or  lease!  Clearly 
to  the  latter.  It  falls  within  the  charge  in  the  schedule,  of  "  lease  or  tack  of  any 
lands,  hereditaments,  or  heritable  subjects,  at  a  yearly  rent,  without  any  sum  of 
money  by  way  of  fine,  premium,  or  [668]  grassum ; "  consequently,  it  cannot  be 
charged  under  the  head  of  "  Conveyance,"  it  being  provided,  by  the  44  Geo.  3,  c.  9b, 
s.  11,  which,  bv  the  8th  section  of  the  55  Geo.  3,  c.  184,  is  still  in  force,  that  "  no 
single  instrument,  article,  matter,  or  thing,  which  by  this  Act  is  subject  or  liable  to 
any  one  specific  duty,  shall  be  charged  or  chargeable  under  two  or  more  separate  and 
distinct  heads  or  denominations."     The  deed  in  question  carries  out  the  contract 
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between  Haines  and  Brown,  and  is  not  a  conveyance  to  cany  out  the  contract  of 
sale  between  Brown  and  Onion.  The  word  "  sale,"  as  used  in  the  Stamp  Acts,  has 
received  a  judicial  interpretation  ;  it  must  be  taken  in  its  popular  sense  :  Blandy  v. 
Herlert  (9  B.  &  C.  396),  Warren  v.  Howe  (2  B.  &  G.  281).  In  Denn  v.  Diamond 
(6  D.  &  R.  329  ;  S.  C,  4  B.  &  C.  243),  Bayley,  J.,  said,  "  that,  in  all  cases  in  which 
the  subject  is  to  be  charged  with  a  tax,  the  language  should  be  clear,  plain,  and 
unambiguous."  The  observations  of  Parke,  B.,  in  IFroughton  v.  Turtle  (11  M.  &  W. 
561),  are  to  the  same  effect.  If  this  instrument  is  a  lease,  none  of  the  provisions 
respecting  sub-purchasers  apply  to  it,  since  they  are  not  to  be  found  under  the  head 
of  "  Lease,"  but  under  that  of  "  Conveyance "  only.  The  expressions  attributed 
to  Abbott,  C.  J.,  in  Boone  v.  MitchcU,  are  also  found  in  the  contemporaneous  report 
in  the  Law  Journal  (vol.  1,  0.  S.,  K.  B.,  25).  [Parke,  B.  That  case  was  clearly  the 
result  of  an  imperfect  reading  of  the  Act  of  Parliament.] 

Crompton,  in  reply,  was  stopped  by  the  Court. 

Pollock,  C.  B.  The  Crown  is  entitled  to  judgment.  This  was  a  sale  of  Brown's 
interest,  and  the  lease  operates  as  a  conveyance  upon  the  sale  of  that  interest,  and 
is  therefore  liable  to  the  ad  valorem  duty. 

Parke,  B.  I  am  of  the  same  opinion.  The  case  comes  [669]  within  the  express 
words  of  the  55  Geo.  3,  c.  184,  under  the  head  "Conveyance,"  which  impose  an  ad 
valorem  duty  upon  the  sale  of  any  property,  whether  the  conveyance  is  by  "grant, 
disposition,  lease,  assignment,  transfer,  release,  renunciation,  or  a  conveyance  of  any 
other  kind  or  description  whatsoever."  I  agree  that,  in  order  to  bring  a  case  within 
the  words  of  this  clause,  there  must  be  a  sale.  Here  there  was  a  sale,  for  Brown  sold 
to  Onion,  for  8501.,  his  interest  in  the  contract  which  he  made  with  Haines  for  a  lease 
of  the  premises ;  and  he  stipulated  that  he  would  make  a  good  title.  The  mode  of 
carrying  that  into  effect  might  have  been  by  getting  a  lease  from  Haines  and  then 
conveying  to  Onion,  in  which  case  there  would  have  been  no  question  that  the  ad 
valorem  duty  was  payable;  or  they  might  save  the  e.xpense  of  taking  a  lease  and 
afterwards  conveying,  by  procuring  Haines  to  grant  the  lease  at  once  to  Onion, — 
which  Haines  was  not  bound  to  do,  because  he  had  a  right  to  have  Brown  himself 
liable  to  the  covenants  of  the  lease ;  and  that  is  the  mode  in  which  these  parties 
carried  the  contract  into  effect.  The  conveyance  is  from  a  person  who  must  be  con- 
sidered in  the  relation  of  trustee  for  Brown,  though  not  strictly  so,  because,  as  I 
observed  before,  he  was  not  bound  to  convey ;  but  Brown  procured  a  conveyance  to 
be  made  at  once  from  the  lessor  to  the  lessee  ;  consequently,  that  is  a  conveyance  upon 
a  sale  within  the  meaning  of  the  Act,  and  therefore  subject  to  the  ad  valorem  duty, 
and  both  Brown  and  Onion  are  liable  to  the  penalties  for  not  stating  the  true  con- 
sideration in  the  instrument  of  conveyance. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  Crown. 

[670]  The  Attorney-General  v.  The  Marquis  of  Hertford.  May  3,  IS 49. 
— A.,  by  deed  dated  in  1802,  conveyed  certain  lands  to  trustees,  to  the  use  of 
himself  for  life,  remainder  to  B.  his  son  for  life,  remainder  to  the  defendant  his 
grandson  for  life,  with  remainders  over.  The  deed  provided,  that  it  should  be 
lawful  for  the  defendant  and  the  survivor  of  A.  and  B.  to  declare  any  new  uses 
of  the  lands.     A.  died  in  June  1822,  and  by  indenture  of  appointment  of  October, 

1822,  B.  and  the  defendant  declared  that  it  should  be  lawful  for  15.  by  deed  or 
will  to  charge  the  lands  with  the  payment  of  any  sum  not  exceeding  47,0001.     In 

1823,  B.  by  his  will  charged  the  lands  with  payment  to  his  executors  of  47,0001, 
to  be  applied  in  payment  of  his  debts,  &c.,  and  the  residue  in  trust  for  the  defen- 
dant. B.  died  in  1842,  and  in  1847  his  executors  raised  11,2591.  lis.  8d.,  part 
of  the  47,0001.,  and  paid  it  to  the  defendant,  the  debts  having  been  previously 
paid  : — Held,  that  this  was  a  gift  by  will,  within  the  8  &  9  Vict.  c.  76,  although 
it  operated  origiually  by  virtue  of  a  power  ;  and  that  legacy  duty  was  chargeable 
on  the  sum  of  11,2591.  lis.  8d.,  it  not  having  been  paid  to  the  defendant  until 
after  that  Act  came  into  operation,  notwithstanding  the  testator  died  before. 

[S.  C.  18  L.  J.  Ex.  332.     Applied,  Attorney-General  v.  Theobald,  1890,  24  Q.  B.  D.  557.] 

Information  by  the  Attorney-General  for  legacy  duty.  The  defendant  pleaded 
the  general   issue,  and    the   cause  came  on  for  trial  before  Pollock,  C.   13  ,  at  the 
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Middlesex  Sittings  after  Hilary  Term,  18^9,  when  a  special  verdict  was  found  by 
consent,  the  material  part  of  which  is  as  follows : 

By  indenture  of  release,  dated  the  2nd  of  October,  1802,  (founded  on  a  bari'ain 
and  sale  for  a  year,  dated  the  day  next  before  the  date  of  the  said  indenture),  made 
between  Francis,  the  then  Marquis  of  Hertford,  of  the  first  part,  Francis  Charles,  Earl 
of  \armouth,  the  eldest  son  and  heir  apparent  of  the  said  Francis,  Marquis  of  Hertford 
of  the  second  part,  and  certain  trustees  of  the  third  and  fourth  parts,  and  dulv 
executed  by  the  said  parties  of  the  first  and  second  parts,  divers  lands,  hereditaments, 
and  premises,  particularly  mentioned  and  described  in  the  said  indenture,  and  situate 
in  the  counties  of  Warwick  and  Suffolk,  were,  amongst  other  hereditaments,  for  the 
considerations  therein  mentioned,  granted,  bargained,  sold,  released  and  confirmed 
by  the  said  first-mentioned  Francis,  Marquis  of  Hertford,  and  by  the  said  Francis 
Charles,  Earl  of  Yarmouth,  unto  the  said  trustees  of  the  third  part,  to  the  uses  in  the 
indenture  limited,  that  is  to. say,  to  the  use  of  the  said  firstmeiitioiied  Francis 
Marquis  of  Hertford,  for  and  during  the  term  of  his  natural  life,  and  from  and  after 
his  decease  to  the  use  of  the  said  Francis  Charles,  Earl  of  Yarmouth  (the  testator), 
for  and  during  the  term  of  his  natural  life,  and  from  and  after  his  decease,  to  the  use 
of  Seymour  Conway,  Viscount  Beau-[671]-champ,  eldest  son  and  heir  apparent  of  the 
said  Francis  Charles,  Earl  of  Y'armouth,  for  and  during  the  term  of  his  natural  life 
and  after  his  decease  to  his  first  and  other  sons  in  tail  male,  with  ultimate  remainder 
in  fee  to  the  said  first-mentioned  Francis,  Marquis  of  Hertfoid.  It  was  in  and  by  the 
said  indenture  declared,  that  if  either  the  said  Francis,  then  Marquis  of  Hertford,  and 
Francis  Charles,  Earl  of  Y'armouth,  should  die  in  the  lifetime  of  the  said  K.  Seymour 
Conway,  and  if  R.  Seymour  Conway  should  attain  the  age  of  twenty-one  years,  then 
it  should  be  lawful  for  E.  Seymour  Conway  and  the  survivor  of  them  the  said  Francis, 
then  Marquis  of  Hertford,  and  the  said  Francis  Charles,  Earl  of  Yarmouth,  at  any 
time  during  their  joint  lives,  by  any  deed  duly  executed  by  the  said  K.  Seymour 
Conway,  and  such  survivor  of  them  the  said  Francis,  Marquis  of  Hertford,  and  Francis 
Charles,  Earl  of  Y'^armouth,  to  revoke  and  alter  the  uses,  and  declare  new  uses  of  the 
estates. 

The  said  Francis,  Marquis  of  Hertford,  on  the  17th  of  June,  1822,  died,  upon 
whose  death  the  said  Francis  Charles,  Earl  of  Yarmouth,  his  eldest  son,  then  became 
and  was  Marquis  of  Hertford,  and  the  said  E.  Seymour  Conway  then  became  and  was 
Earl  of  Yarmouth,  and  the  said  Francis  Charles,  Marquis  of  Hertford,  then  and  under 
and  by  virtue  of  the  said  indenture  of  release,  and  the  limitations  therein  contained, 
entered  upon  the  said  lands,  and  became  and  was  seised  thereof  in  fee  for  the  term 
of  his  life,  and  remained  so  seised  until  his  death.  Before  the  making  of  the  indenture 
of  appointment  hereinafter  mentioned,  to  wit,  on  the  22nd  day  of  February,  1821, 
the  said  K.  Seymour  Conway  attained  the  age  of  twenty-one  years.  By  indenture  of 
appointment,  dated  the  18th  of  October,  1822,  made  between  the  said  Francis  Charles, 
then  Marquis  of  Hertford,  of  the  one  part,  and  the  said  R.  Seymour  Conway,  then 
Earl  of  Y'armouth,  of  the  other  [672]  part,  they,  in  execution  of  the  joint  power  of 
revocation  and  appointment  of  new  uses,  did  limit  and  appoint,  that  it  should  be 
lawful  for  the  said  Francis  Charles,  by  any  deed  or  instrument  in  writing,  to  be 
sealed  and  delivered  by  him  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  or  by  the  last  will  and  testament  of  him  the  said  Francis  Charles,  or  by 
any  codicil  or  codicils  thereto,  to  charge  the  lands,  hereditaments,  and  premises,  by  the 
tirstmentioned  indentures  of  release  limited  and  assured,  or  any  part  or  parts  thereof, 
with  the  payment  of  any  sum  or  sums  of  money  not  exceeding  iT,0001.,  for  his  own 
use,  or  for  any  other  purpose,  and  for  securing  the  same  with  lawful  interest. 

On  the  25"th  of  February,  1^23,  the  said  Francis  Charles,  then  Marquis  of  Hertford, 
by  his  last  will  and  testament,  duly  executed  and  attested,  "  did  in  pursuance  and  by 
virtue  of  the  said  power  in  that  behalf  given  to  and  vested  in  him,  subject  and  charge 
all  and  singular  the  lands,  hereditaments,  and  premises  by  the  indenture  of  the  2nd 
of  October,  1802,  limited  and  assured  as  therein  mentioned,  and  their  and  every  of 
their  rights,  members,  and  appurtenances,  with  the  payment  to  his  the  said  Francis 
Charles'  executors,  of  the  principal  sum  of  'i7,0001.,  together  with  interest  for  the 
same  at  the  rate  of  -51.  per  cent,  from  the  day  of  his  decease,  the  said  sum  of  47,0001. 
and  interest  to  be  applied  by  his  executors  as  hereinafter  mentioned  to  have  been 
directed  in  regard  to  his  residuary  personal  estate  by  the  said  last  will  and  testament 
bequeathed,  except  so  far  as  regards  the  bequest  to  the  commissioners  for  the  time 
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being,  appointed  for  the  reduction  of  the  national  delit,  in  the  event  of  his  son  the 
said  E.  Seymour  Conway  neglecting  or  refusing  to  comply  with  the  directions  imposed 
on  bim  bv  the  said  will ;  it  being  thereby  declared  to  be  the  intention  of  the  said 
testator  Francis  Charles,  and  he  thereby  declared,  that,  in  such  event,  the  [673]  said 
sum  of  47,0001.,  or  so  much  thereof  as  should  not  be  applied  in  and  towards  the  pay- 
ment of  his  debts,  legacies,  annuities,  and  funeral  expenses,  should  be  in  trust  for  his 
next  of  kin."  And  for  fuither  securing  the  said  sum  of  47,0001.,  charged  on  the  said 
lands,  the  said  Francis  Charles  limited  and  appointed  the  .said  lands  to  his  executors 
for  a  term  of  500  years. 

The  said  Francis  Charles,  then  Marquis  of  Hertford,  died  on  the  1st  March,  1842, 
without  revoking  or  altei-ing  his  said  will.  On  the  16th  October,  1847,  the  executors 
did,  under  and  by  virtue  and  in  pursuance  and  execution  of  the  said  last  will  and 
testament  of  the  said  Francis  Charles,  and  the  powers  so  vested  in  them  for  that 
purpose,  levy  and  raise  the  sum  of  11,2591.  18s.  lid.,  parcel  of  the  sum  of  47,0001. 
so  directed  to  be  levied  and  raised  as  aforesaid,  in  part  satisfaction  and  discharge  of 
the  said  sum  of  47,0001.,  and  to  the  intent  that  the  .same  might  be  applied  in  part 
payment  to  the  said  R.  .Seymour  Conway,  now  Marquis  of  Hertford,  of  the  said  sum 
of  47,0001.  And  the  executors  then  and  there  received  the  said  sum,  to  wit, 
11,2591.  18s.  lid.  as  such  executors,  in  part  satisfaction  and  discharge  as  aforesaid, 
and  to  the  intent  aforesaid,  and  then  and  there  became  and  were  possessed,  as  such 
executors,  of  the  same  sum  as  part,  and  the  same  then  was  part,  of  the  surplus  and 
residue  of  the  said  monies  so  bequeathed  to  them  as  such  executors,  in  trust  for  the 
said  R.  Seymour  Conway,  now  Marquis  of  Hertford,  according  to  the  true  intent 
and  meaning  of  the  said  will,  all  the  said  debts,  legacies,  and  annuities  having  been 
theretofore  satisfied  and  discharged,  or  provided  for  by  the  said  executors,  and  the 
said  R.  Seymour  Conway  not  having  neglected  or  refused  to  comply  with  the 
directions  imposed  on  him. 

On  the  16th  October,  1847,  the  said  executors  paid  to  the  said  R.  Seymour 
Conway  the  said  sum  of  11,2591.  18s.  lid.,  in  part  payment  and  satisfaction  of  the 
said  sum  [674]  of  47,0001.  chai-ged  by  the  said  will,  without  having  received  or 
deducted  the  duty  chargeable  and  payable  to  her  Majesty  in  respect  of  the  said  sum 
of  11,2591.  ISs.  Ud.  The  said  duty  amounted  to  1121.  lis.  lid.;  and  the  said 
E.  Seymour  Conway  had  refused  to  pay  it,  or  any  part  thereof. 

The  special  verdict  then  referred  for  the  opinion  of  the  Court,  in  the  usual  form, 
the  question  whether  legacy  duty  was  payable  or  not  in  respect  of  the  said  sum  of 
11,2591.  18s.  lid. 

The  Solicitor-General,  for  the  Crown.  The  question  turns  upon  the  construction 
of  the  8  &  9  Vict.  c.  76,  s.  4.  It  is  necessary,  however,  to  refer  to  the  previous 
statutes.  By  the  55  (ieo.  3,  c.  184,  sched.,  part  3,  tit.  "Legacies,"  2,  a  duty  is 
imposed  "for  every  legacy,  specific  or  pecuniary,  or  of  any  other  description,  of  the 
value  of  201.  or  upwards,  given  by  any  will  or  testamentary  instrument  of  any 
person  who  shall  have  died  after  the  5th  day  of  April,  1 805,  either  out  of  his  or  her 
personal  or  moveable  estate,  or  out  of  or  charged  upon  his  real  or  heritable  estate," 
&c.,  "  which  shall  be  paid,  delivered,  retained,  satisfied,  or  discharged  after  the  31st 
day  of  August  1815."  If  that  enactment  had  stood  alone,  it  would  clearly  include 
the  present  case ;  but  it  is  incorporated  with  the  45  Geo.  3,  c.  28,  which  first  imposed 
a  duty  on  legacies  charged  upon  or  payable  out  of  real  estate.  The  4th  section  of 
this  latter  Act,  upon  which  the  other  side  rely,  only  defines  what  is  to  be  treated  as 
a  legacy  within  the  Act ;  and  then  it  provides  that  there  shall  be  certain  exceptions 
to  that  general  definition.  The  words  are,  "  every  gift  by  any  will  or  testamentary 
instrument  of  any  person  dying  after  the  passing  of  this  Act,  which,  by  virtue  of  any 
such  will  or  testamentary  instrument,  shall  have  effect  or  be  satisfied  out  of  the 
personal  estate  of  such  person  so  dying,  &c.,  or  which  shall  have  been  charged  upon 
or  made  payable  out  of  any  leal  [675]  estate,  &c.,  of  the  person  so  dying,  whether 
the  same  shall  be  given  by  way  of  annuity,  oi-  in  any  other  form,"  &c.  ;  "provided 
always,  that  nothing  herein  contained  shall  be  construed  to  extend  to  the  charging 
with  the  duties  by  this  Act  granted,  any  specific  sum  or  sums  of  money,  or  any  share 
or  proportion  thereof,  charged  with  any  mairiage  settlement,  or  deed  or  deeds  upon 
any  real  estate,  in  any  case  in  which  such  specific  sum  or  sums,  or  share  or  proportion 
thereof,  shall  be  appointed  or  apportioned  by  any  will  or  testamentary  instrument, 
under  any  power  given  foi-  that  purpose  by  any  such  marriage  settlement,  or  deed  or 
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deeds."  The  original  part  of  the  clause  extended  to  and  affected  every  portion 
of  real  estate  which  the  testator  had  a  power  of  charging,  and  the  proviso  was 
introduced  to  prevent  its  extending  to  any  sums  charged  by  marriage  settlement 
or  deed  upon  real  estate,  in  any  case  in  which  the  specific  sura  should  be  appointed 
or  apportioned  by  will.  Such  was  the  construction  put  upon  it  in  the  case  of 
The  Aftornai-General  v.  The  Marquis  of  Hertford  (14  M.  &  W.  284).  There  it  was 
contended  that  the  proviso  did  not  extend  to  an  annuity ;  and  the  Court,  in 
delivering  judgment,  said,  that  probably  the  intention  of  the  legislature  was  to 
protect  provisions  for  families  only,  out  of  pecuniary  charges  on  real  estate  by 
antenuptial  or  postnuptial  settlements,  but  that  the  words  embraced  every  charge 
by  deed  of  a  specific  sum  or  sums,  and  therefore  applied  to  an  annuity.  That  decision 
was  pronounced  in  June,  1845  ;  and  for  the  purpose  of  remedying  this  defect,  the 
8  &  9  Vict.  c.  76,  was  passed  in  the  August  following ;  the  4th  section  of  which,  after 
reciting  "  that  doubts  had  been  entertained  whether  certain  gifts  by  will  or  testa- 
mentary instrument  are  legacies  liable  to  duties,  and  it  is  expedient  to  remove  such 
doubts,"  enacts,  that  from  and  after  the  passing  of  this  Act,  "  every  gift  by  any  will 
or  testamentarj'  instrument  of  any  person,  which  [676]  by  virtue  of  any  such  will  or 
testamentary  instrument  is  or  shall  be  payable,  or  shall  have  effect  or  be  satisfied  out 
of  the  personal  or  moveable  estate  or  effects  of  such  person,  &c.,  oi'  which  gift  is  or 
shall  be  payable,  or  shall  have  effect  or  btf  satisfied  out  of,  or  is  or  shall  be  charged  or 
rendered  a  burden  upon,  the  real  or  heritable  estate  of  such  person,  or  any  real 
or  heritable  estate,  or  the  rents  or  profits  thereof,  which  such  person  hath  had  or 
shall  have  had  any  right  oi'  power  to  charge,  burden,  or  affect  with  the  payment 
of  money,  &c.,  whether  such  gift  shall  be  by  way  of  annuity  or  in  any  other 
form,  shall  be  deemed  a  legacy  within  the  true  intent  and  meaning  of  all  the  several 
Acts  granting  or  relating  to  duties  on  legacies,  and  shall  be  subject  and  liable  to 
the  said  duties  accordingly."  That  clause  extends_the  definition  of  a  legacy  in  order 
to  meet  the  particular  defect  adverted  to,  and  at  the  same  time  imposes  the  duty 
payable  under  the  55  Geo.  3,  c.  184.  Then  follows  a  proviso  exempting  certain 
marriage  settlements.  So  that,  with  this  single  exception,  the  clause  includes  every 
case  whatever  of  a  power  over  any  person's  estate  to  raise  money  for  the  purposes  of 
his  will.  Though  this  statute  does  not  in  terms  repeal  the  45  Geo.  3,  c.  28,  s.  4,  yet 
it  does  so  in  effect,  for  the  two  enactments  are  inconsistent  with  each  other,  since  the 
8  &  9  Vict,  imposes  a  different  scale  of  duties,  viz.  those  payable  under  the  55  Geo.  3, 
c.  184.  Where  there  are  inconsistent  provisions  in  two  statutes,  the  later  one  must 
control  the  former :  Dean  of  Ely  v.  Blixf:  (5  Beav.  574),  AV.o  v.  Justices  of  Middlesex 
(2  B.  &  Ad.  818),  Regiua  v.  Inhabitants  of  St.  Edmunds  (2  Q.  B.  72). 

It  may  possibly  be  said,  that  the  8  &  9  Vict.  c.  76,  does  not  apply  to  this  case, 
inasmuch  as  the  testator  died,  and  the  legacy  was  payable,  before  that  statute  passed. 
But,  taken  in  connexion  with  the  two  former  Acts,  it  relates  to  all  legacies  other  than 
those  paid  at  the  time  of  its  passing.  [677]  Real  estate  was  first  charged  by  the 
45  Geo.  3,  e.  28,  which  took  effect  on  the  wills  of  all  persons  who  died  after  its 
passing,  in  1805.  By  the  55  Geo.  3,  c.  184,  the  duties  in  question  took  effect  in  the 
cases  of  all  persons  who  died  after  the  5th  April,  1805,  where  the  legacies  were  not 
paid  previously  to  the  31st  August,  1815.  The  8  &  9  Vict.  c.  76,  s.  4,  defines  what 
is  to  be  deemed  a  legacy,  and  subject  to  duty  accordingly.  It  has,  therefore,  a 
retrospective  operation," so  far  as  it  is  now  capable  of  being  enforced  :  but  in  order 
that  additional  duty  might  not  be  claimed  from  per.sons  who  had  already  paid  it,  the 
statute  provides  that  duty  shall  only  be  levied  on  such  legacies  as  are  "  payable  or 
shall  be  payable."  The  words  "every  gift  by  any  will  or  testamentary  instrument 
of  any  person,"  clearly  include  all  wills  and  all  persons ;  and  the  subsequent  words 
relate,  not  only  to  persons  who  might  thereafter  have  power  to  dispose  of  their  estate, 
but  to  those  also  who  had  such  power  previously  to  the  passing  of  that  Act.  Here 
the  money  was  not  raised  bv  the  trustees  until  the  year  1847,  so  that  it  cannot  be 
said  that  duty  was  payable  when  the  Act  passed  in  1845.  Neither  was  it  a  legacy  at 
that  time  "paid,  delivered,  satisfied,  or  discharged."  The  statute  applies  to  every 
legacy,  payable  or  thereafter  to  be  paid,  under  any  then  existing  will  made  prior  to 
the  passing  of  the  Act,  by  a  testator  who  had  power  to  charge  any  real  estate  tor 
payment  of  the  legacy.  , 

Channell,  Serjt.,  for  the  defendant.     First,  these  statutes,  read  together,  require 
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that  there  should  be  a  "gift  by  will  or  testamentary  instrument."  That  is  not  so 
here.  The  power  to  charge  is  given  by  the  deed  of  the  18th  of  October,  1822,  and 
that  is  executed  by  means  of  a  will.  The  gift  is  not  by  will  or  testamentary  instru- 
ment, but  emanates  from  the  deed  which  authorises  the  charge.  Though  there  are 
some  exceptions,  the  rule  is,  that  where  there  is  a  power  to  appoint,  which  is  exercised, 
the  appointee  takes,  [678]  not  under  the  instrument  which  executes  the  power,  but 
under  the  deed  which  creates  it.  The  Attorney-General  v.  I'ickard  (3  M.  &  W.  552), 
which  was  contii-med  on  error  (6  M.  &  W.  3-18),  in  some  lespects  differs,  because  there 
the  power  to  charge  the  real  estate  was  not  created  by  deed,  but  by  will,  and  the 
instrument  by  which  that  power  was  executed  was  also  a  will ;  but  it  was  important, 
with  reference  to  the  rate  of  duty,  to  ascertain  under  which  will  the  party  took  the 
gift ;  and  the  Court  held  that  it  was  not  under  the  will  which  executed  the  power, 
but  under  the  will  which  created  it.  That  is  the  first  proposition  arising  from  the 
judgment  in  that  case:  the  second  is,  that,  if  the  power  be  created  by  deed,  though 
executed  by  will,  it  is  a  gift  by  deed,  and  not  by  will  or  testamentary  instrument, 
and  so  not  subject  to  legacy  duty  :  the  third  is,  that,  if  the  power  be  created  l)y  will, 
though  executed  by  deed,  then  the  legacy  duty  attaches. 

Secondly,  conceding  this  to  be  a  gift  by  will  or  testamentary  insti'ument,  it  is  not 
within  the  operation  of  these  statutes.  A  similar  question  was  under  consideration 
in  Tlw  Jttorncij-Geneml  v.  The  Marquis  of  He'rtfwd  (14  M  &  W.  284),  which  decision 
probably  led  to  the  passing  of  the  8  &  9  Vict.  c.  76.  That  case  involved  three  points : 
first,  whether  the  gift  was  a  gift  by  will  or  testamentary  instrument,  or  by  deed  : 
secondly,  whether  the  45  Geo.  3,  c.  28,  applied,  inasmuch  as  the  Marquis  of  Hertford 
had  only  a  life  estate  in  the  property  charged  ;  and,  thirdly,  whether  an  annuity  to  a 
third  party  for  life  was  a  legacy  within  the  Act  of  Parliament.  For  the  determina- 
tion of  those  questions,  it  became  necessary  to  separate  the  language  of  the  enacting 
clause  from  that  of  the  proviso,  and  the  Court  wei'e  inclined  to  think,  that,  if  the 
former  had  stood  alone,  the  ease  might  have  come  within  it;  l)Ut  they  decided  against 
the  Crown,  in  consequence  of  the  effect  which  they  gave  to  the  proviso.  [679]  Now, 
supposing  the  45  Geo.  3,  c.  28,  were  the  only  statute,  by  reference  to  that  case  the 
proviso  is  to  be  looked  at  in  connexion  with  the  enacting  clause,  and,  in  that  view, 
the  proviso  excludes  any  liability  from  attaching  to  this  gift ;  for  it  is  a  specific  sum 
apportioned  by  will  or  testamentary  instrument,  under  a  power  given  for  thit  purpose 
by  deed.  The  8  &  9  V^ict.  c.  76,  has  introduced  a  different  consideration,  because  the 
enacting  clause  of  that  Act  goes  further  than  the  former,  and  the  proviso  is  less 
extensive  in  its  operation.  The  former  Act  applied  in  terms  to  a  charge  upon  the 
estate  of  the  devisor,  but  not  to  an  estate  which  he  had  power  to  charge  simply, 
having  no  interest  in  it.  The  4th  section  of  the  8  &  9  Vict.  c.  76,  contains  other 
words,  viz.  "  or  shall  have  effect  or  be  satisfied  out  of,  or  is  or  shall  be  charged  or 
rendered  a  burden  upon  the  real  or  heritable  estate  of  such  person,  or  any  real 
or  heritable  estate,  or  the  rents  or  profits  thereof,  which  such  person  hath  had  or  shall 
have  had  any  right  or  power  to  charge,  burden,  or  affect."  That  was  intended  to 
provide  for  the  case  of  an  estate  which  a  party  had  power  to  charge  simply  ;  and  the 
same  rule  which,  before  that  Act,  applied  if  the  party  charging  had  an  interest,  still 
applies  where  he  charges  his  own  estate.  The  former  Act  did  not  apply  to  property 
in  respect  of  which  the  partj'  had  only  a  life  interest,  together  with  a  power  to  charge  ; 
for,  in  that  case,  the  estate  tei'minated  before  the  gift  took  effect.  The  latter  Act 
introduces  a  liability  where  the  party  executing  the  power  had  power  to  charge, 
though  he  had  no  estate  in  the  lands  charged.  The  effect  of  the  latter  Act  is, 
therefore,  to  impose  upon  an  estate,  which  a  party  had  the  mere  power  of  charging, 
the  same  liability  as  would  apply  to  an  estate  in  which  he  had  an  interest.  The 
proviso  in  the  45  Geo.  3,  c.  28,  s.  4,  is  not  repealed  by  the  8  &  9  Vict.  c.  76,  s.  4. 
That  Act  recites  the  55  Geo.  3,  c.  184,  but  not  the  45  Geo.  3,  e.  28,  and  it  is  only  by 
virtue  of  the  8th  section  of  the  55  Geo.  3,  that  the  last  Act  becomes  incorporated 
with  the  [680]  first.  Admitting  that  the  case  falls  within  the  enacting  part  of  the 
4th  section,  and  not  within  the  proviso  of  the  8  &  9  Vict.  c.  76,  yet,  if  the  proviso 
in  the  45  Geo.  3,  c.  28,  s.  4,  remains  unrepealed,  the  case  is  not  atlected  by  the 
enacting  clause  of  the  last  Act.  The  rule,  as  stated  in  Gregory's  case  (6  Rep.  19  b.), 
is,  that  "a  later  statute  in  the  affirmative  shall  not  take  away  a  former  Act;  and 
eo  potius,  if  the  former  be  particular  and  the  later  general  "     The  negative  words  of 
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the  45  Geo.  3,  c.  28,  are  not  taken  away  by  the  affirmative  words  of  the  8  &  9  Vict, 
c.  76.  The  language  must  be  clear  and  unambiguous,  in  order  to  impose  a  duty  on 
the  subject:  Stockton  and  DarUiu/ton  Railwui/  Company  v.  Barrett  (11  C.  &  F.  590). 

Thirdly,  the  8  &  9  Vict.  c.  28,  has  not  a  retrospective  operation.  The  will  was 
not  only  executed,  but  the  testator  had  died,  before  that  Act  passed  ;  therefore,  taking 
the  will  to  speak  from  his  death,  this,  so  far  as  it  was  a  gift  by  will,  was  a  gift  before 
the  passing  of  that  Act.  It  is  true  that  the  money  was  not  paid  until  after  the  Act 
passed,  but  the  donee  of  the  power  was  entitled  to  call  for  payment  before  it  passed. 
The  55  Geo.  3,  c.  184  (Sched.  pt.  3,  tit.  "Legacies,"  2),  uses  the  words  "paid,  delivered, 
retained,"  &c.,  the  object  being  to  enable  the  Crown  to  treat  a  legacy  retained  as  if 
actually  paid  over.  The  statute  must  be  read  as  if  it  were  "  any  gift  made  by  any 
will  after  the  passing  of  this  Act." 

The  Solicitor-General,  in  reply.  This  gift  took  effect  by  virtue  of  the  will. 
A  distinction  exists  between  cases  of  general  powers,  and  powers  for  limited  interests 
to  persons  named  in  the  power.  Thus,  if  an  estate  be  given  to  A.  for  life,  with  a 
power  by  will  or  deed  to  appoint  it  to  whomsoever  he  pleases,  his  execution  of  that 
power  has  reference  to  the  insti'unient  which  executes  it;  but  if  an  estate  be  given 
to  A.  for  life,  with  power  to  appoint  for  [681]  such  interests  or  estates  as  he  shall 
think  fit,  to  his  own  children  and  no  other,  then  the  power  has  reference  to  the 
instrument  creating  the  power :  Duke  of  Marlborough  v.  Earl  Godolphin  (Eden,  404), 
Flatt  V.  Bouth  (6  M.  &  W.  756),  In  re  Cholmonddey  (1  G.  &  M.  149).  A  deed  creating 
a  power  gives  nothing  to  the  objects  of  the  power,  unless  the  donee  of  it  exercises 
the  power ;  and  if  he  can  only  do  so  by  will,  the  power  takes  eflfect  by  virtue  of  the 
will.  The  observations  of  the  Court,  in  delivering  judgment  in  The  Attorney-General 
V.  Piclcard,  are  made  with  reference  to  cases  in  which  a  specified  individual  is  named 
in  the  power.  With  respect  to  the  argument,  that  this  case  does  not  come  within  the 
operation  of  these  statutes,  that  depends  upon  their  construction  ;  and  the  question 
is,  whether  these  two  clauses  co-exist.  Now  the  effect  of  these  statutes  is  this :  the 
first  says,  that  legacies  shall  be  subject  to  duty,  and  it  defines  certain  gifts,  which 
may  be  called  A,  as  legacies ;  it  then  says,  that  certain  other  gifts,  which  may  be 
called  B,  shall  not  be  deemed  legacies ,  then  comes  a  subsequent  statute,  which  says 
that  the  former  shall  be  construed  as  if  A  and  B  were  both  legacies  under  that  Act. 
The  two  clauses  cannot  stand  together,  and  therefore  the  latter  must  override  and 
control  the  former.  Then,  as  to  the  retrospective  operation  of  the  8  tV;  9  Vict.  c.  26  : 
by  the  6th  section  of  the  36  Geo.  3,  c.  52,  the  duty  attaches  at  the  time  the  legacy 
is  paid,  which  may  be  a  greater  or  less  time,  but  no  interest  is  payable  by  reason  of 
the  delay.  The  words  are,  "a  gift  which  is  or  shall  be  payable;  that  is,  where  a 
person  is  entitled  to  receive  a  legacy  which  has  not  been  paid.  By  no  other  construc- 
tion can  any  effect  be  given  to  the  words  "shall  be  payable"  [Rolfe,  B.,  referred  to 
Moon  V.  Burden  (2  Exch.  22).]  The  other  side  would  read  the  statute  as  if  it  were, 
"any  gift  made  by  will  after  the  passing  of  this  sta-[682]-tute."  The  preamble  of 
the  8  &  9  Viet.  c.  28,  supports  the  construction  contended  for. 

Pollock,  C.  B.  There  must  be  judgment  for  the  Crown.  The  question  turns 
upon  the  construction  of  the  4th  section  of  the  8  &  9  Vict.  c.  76,  as  contrasted  with 
the  45  Geo.  3,  c.  28.  By  the  last-mentioned  statute,  certain  legacy  duties  were 
imposed,  and  the  4th  section  contains  a  definition  of  what  was  meant  by  a  legacy  ; 
then  follows  a  proviso  "that  nothing  contained  in  that  Act  shall  be  con.strued  to 
chai-ge  with  the  duties  by  that  Act  granted,  any  specific  sum  or  sums  of  money,  or 
any  share  or  proportion  thereof  charged  by  any  marriage  settlement,  or  deed  or  deeds, 
upon  any  real  estate,  in  any  case  in  which  any  such  specific  sum  or  sums,  or  share  or 
proportion  thereof,  shall  be  appointed  or  apportioned  by  any  will  or  testamentary 
instrument  under  any  power  given  for  that  purpose  by  any  such  marriage  settlements 
or  deed  or  deeds."  The  real  eftect  of  that  proviso  was  to  enable  persons  by  marriage 
settlement  or  deed  to  raise  a  fund,  not  for  any  individuals  specifically  named,  but 
generally  to  be  divided  and  apportioned  under  a  will  or  testamentary  nistrument,  and 
so  to  create  a  fund  which  should  not  be  liable  to  legacy  duty.  We  have  nothnig  to 
do  with  the  fact  of  a  case  having  been  decided  in  this  Court  in  June,  184o,  previously 
to  the  passing  of  the  8  &  9  Vict.  c.  73  ;  but  we  find  that  in  August,  184:j,  that  statute 
passed,  which  creates  a  different  arrangement,  and  provides  in  substance,  that  gifts  by 
will  or  testamentary  instrument  of  any  person,  if  payable  out  of  the  real  or  heritab  e 
estate  of  such  person,  shall  be  deemed  a  legacy.     Then  follows  a  proviso,  that  it  sUall 


1020  THE    ATTORNEY-GENERAL    V.  MARQUIS    OF    HERTFORD         3  EX  683. 

not  apply  "  to  any  sum  of  money  which  by  any  marriage  settlement  shall  be  subject 
to  any  limited  power  of  appointment  to  or  for  the  benefit  of  any  person  therein 
specifically  named  or  described  as  the  object  or  objects  [683]  of  such  power,  or  to  or 
for  the  benefit  of  the  issue  of  such  person  or  persons."  So  that,  if  the  fund  is  in  reality 
appropriated  to  persons  either  named  or  described,  and  is  to  go  to  them  or  their  issue, 
it  is  not  to  be  deemed  a  legacy,  but  is  to  be  considered  an  appropriation  of  the  fund 
by  virtue  of  the  marriage  settlement  or  deed  ;  but  if  there  be  no  such  specific  appro- 
priation, it  is  to  be  considered  as  a  fund  at  large,  capable  of  being  applied  in  any  way 
by  the  person  who  is  to  exercise  the  power,  and  then  it  is  to  be  liable  to  legacy  duty. 
It  has  been  argued  that  the  8  &  9  Vict.  c.  76,  does  not  repeal  the  4th  section  of  the 
45  Geo.  3,  c.  28 ;  nor  is  it  necessary  that  it  should  repeal  that  clause  in  distinct  terms. 
It  says,  that  certain  funds  shall  be  liable  to  legacy  duty.  Now,  suppose  there  had  been 
no  proviso,  and  the  legislature  had  intended  to  make  all  such  gifts  or  appropriations, 
whether  of  a  sum  in  gross,  or  of  a  sum  to  be  applied  to  specific  persons,  liable  to  duty, 
would  not  that  have  repealed  the  former  statute?  Then  it  says  that  they  shall  all  be 
liable  to  duty,  with  a  particular  exception ;  therefore,  if  the  eti'ect  of  that  clause, 
without  the  proviso,  would  have  been  to  create  a  general  liability  to  dut)^,  the  proviso 
does  not  take  awaj'  its  operation  in  cases  not  within  it. 

With  respect  to  the  argument,  that  this  is  not  a  gift,  it  appears  to  me  cleaily, 
that  it  is  a  gift  by  will  or  testamentary  instrument,  inasmuch  as,  where  you  have  to 
select  from  certain  objects  of  the  testator's  bounty,  who  and  in  what  proportions  they 
shall  take,  that  may  well  be  considered  a  gift.  Also,  where  the  person  who  originally 
created  the  power  had  not  contemplated  the  particular  individual  to  be  benefited,  it 
would  be  a  violation  of  language  to  say  that  that  was  not  a  legacy  within  the  meaning 
of  this  clause :  it  is  the  gift  of  the  person  who  names  the  individual  by  virtue  of 
the  power. 

As  to  this  being  a  claim  of  a  retrospective  character,  it  seems  to  me,  that,  con- 
struing the  Act  of  Parliament  ac[684]  cording  to  its  plain  and  natural  meaning, — 
though  I  do  not  attach  much  importance  to  the  introductory  words, — it  is  impossible 
not  to  read  the  enactment  as  applicable  to  all  legacies  of  the  particular  description 
which  remained  payable.  That  construction  is  fortified  bj'  referring  to  the  55  Geo.  3, 
c.  184,  which  was  made  to  apply  to  wills  already  prepared,  there  being  a  different 
scale  of  duty  according  as  the  parties  died  before  or  after  a  period  then  elapsed. 

Parke,  B.  I  entirely  concur.  The  case  lies  in  a  verj'  narrow  compass,  and  I 
think  it  is  free  from  any  reasonable  doubt.  If  it  had  occurred  prior  to  the  S  &  9 
Vict.  c.  76,  this  sum  would  have  been  exempt  from  legacy  duty,  according  to  the 
decision  of  this  Court  in  The  Attorney-General  v.  The  Marquis  of  Hertford.  The  claim 
to  legacy  duty  relates  to  a  sum  of  money  raised  under  a  power  by  deed,  which  has 
been  executed  by  will,  and  as  to  which  it  is  contended,  that  there  is  a  difference  in 
the  statutes.  The  question  turns  entirely  upon  the  8  &  9  Vict.  c.  76,  s.  4  ;  and  I  do  not 
consider  myself  at  liberty  to  inquire  what  was  the  motive  for  introducing  it,  whether 
for  the  purpose  of  overriding  a  prior  decision  of  this  Court  or  not,  because  we  have 
ouly  to  look  at  the  statute  itself.  Then,  looking  at  the  statute,  there  can  be  no 
question  that  every  disposition  by  will,  whether  it  operated  originally  by  virtue  of  a 
power  created  by  deed  or  not,  is,  under  this  Act  of  Parliament,  rendered  liable  to 
duty.  It  provides  that  every  disposition  by  virtue  of  a  will  or  testamentary  instru- 
ment, which  is,  or  shall  be  payable  out  of  any  real  estate,  or  any  charge  thereupon, 
which  any  person  hath  had  or  shall  have  any  right  or  power  to  charge,  that  is,  whether 
by  will  or  deed,  shall  be  liable  to  legacy  duty.  Now  this  is  a  case  in  which  a  party 
has  a  power  to  chaige  by  will  a  sum  of  money  which  is  charged  upon  the  estate  by 
deed,  and  therefore  is  within  the  express  words  of  the  enacting  clause. 

[685]  Then  it  is  said,  that  in  the  former  statute  there  was  a  proviso  exempting 
the  case  of  any  specific  sum  charged  upon  real  estate  by  marriage  settlement  or  deed ; 
but  we  have  a  positive  provision  in  the  last  Act  of  Parliament,  by  which  everything 
is  construed  to  be  a  legacy,  and  liable  to  duty,  which  may  be  derived  from  any  fund 
which  the  party  has  a  right  by  any  deed  to  charge.  The  effect  of  that  is  to  do  away 
with  the  affirmative  provision  contained  in  the  former  Act ;  and  there  is  no  longer 
any  exemption,  because  it  is  repealed  by  the  enactment,  which  says  that  all  cases  shall 
be  deemed  a  legacy  in  which  persons  have  power  to  dispose  of  any  property  charged 
upon  real  estate  by  will  or  deed.  The  proviso  in  the  45  Geo.  3,  c.  28,  is  repealed  by 
the  enacting  part  of  the  clause  in  the  present  Act,  and  such  legacies  as  would  other- 
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wise  fall  within  the  latter  Act  are  exempt  from  its  operation,  if  made  by  marriage 
settlement,  subject  to  any  limited  power  of  appointment,  for  the  benefit  of  any  person 
or  persons  therein  specifically  named.  The  words  of  this  clause  apply  to  all"  cases  of 
appointment  by  will  or  deed. 

Then  it  is  contended,  that  this  section  applies  only  to  future  gifts,  on  the  well- 
known  principle  that  Acts  of  Parliament  are  to  be  construed  as  providing  for  future 
cases  not  past.  There  are  two  circumstances  which  induce  me  to  come  to  the 
conclusion  that  the  Act  operates  in  all  cases  upon  gifts  by  way  of  legacy  not  yet  paid 
and  discharged.  The  first  is,  that  the  Act,  though  not  expressly  mentioned  to  be  so, 
yet,  by  way  of  construction,  is  declaratory  of  an  antecedent  Act,  which  is  placed  within 
the  operation  of  the  present  Act ;  so  that  we  must  treat  as  part  of  it  all  cases  falling 
within  the  antecedent  Act,  some  of  which  might  be  gifts  after  the  passing  of  that  Act, 
and  before  the  present.  The  second  circumstance  i.?,  the  use  of  the  words  "  is  payable," 
which  must  be  rejected,  unless  they  apply  to  legacies  given  by  antecedent  wills,  and 
not  then  paid.  The  effect  of  those  words  is  to  take  out  of  the  [686]  operation  of  the 
Act  every  legacy  which  has  been  paid.  It  is  clear,  upon  the  construction  which  ought 
to  regulate  cases  of  this  description,  that  this  is  a  legacy  liable  to  dut\',  and  that  the 
Act  extends  to  it,  although  it  is  given  by  the  will  of  a  testator  who  died  before  the 
passing  of  the  Act.     Therefore  our  judgment  must  be  for  the  Crown. 

RoLFE,  B.  I  am  of  the  same  opinion.  Indeed,  I  think  the  matter  so  clear  that  I 
am  glad  that  we  have  at  once  given  judgment,  instead  of  entailing  upon  the  parties 
unnecessary  delaj'.  The  case  is  distinctly  within  the  principle  of  The  Att(rrn':y-General 
V.  The  Marquis  of  Herlfcnd,  in  which  this  Court  decided,  under  a  similar  will,  that  a 
sum  of  money  so  given  was  not  liable  to  legacy  duty.  The  question  then  is,  how  is 
it  to  be  held  in  this  case  that  the  gift  is  liable  to  legacy  duty  1  For  this  reason,  that, 
subsequently  to  the  decision  of  that  case,  an  Act  of  Parliament  passed,  which  in  terms 
makes  it  liable.  The  reason  it  was  not  liable  in  the  former  instance  was,  that  the  Act 
of  Parliament  which  imposed  the  duty  upon  legacies  chargeable  upon  real  estates, 
contained  an  exception  in  favour  of  testamentary  charges  of  sums  of  money  which  had 
been  made  chargeable  upon  settled  estate  by  marriage  settlements  or  deeds.  Probably 
the  legislature  did  not  observe  in  the  former  Act  the  extent  to  which  they  were  going ; 
but  this  Court  held,  that,  under  the  words  of  that  section,  if  a  specified  sum  of  money 
was  charged  upon  real  estates  by  deed,  and  appointed  or  apportioned  by  will,  it  was 
not  liable  to  legacy  duty.  Since"  that  decision,  the  legislature  has  passed  another  Act 
of  Parliament,  "which  in  terms  enacts,  that  all  sums  of  money  charged  upon  any  real 
estates,  the  disposition  of  which  any  person  shall  have  power  to  appoint,  shall  be  liable 
to  duty.  Now  this  is  a  sum  of  money  charged  upon  real  estates,  and  which  Lord 
Hertford  had  the  power  of  appointing. "  Thereupon  it  would  be  liable  to  duty,  unless 
exempted  by  the  subsequent  proviso.  That  proviso  creates  [687]  no  exemption, 
because  it  is  confined  to  that  which,  probably,  the  legislature  originally  intended  to 
be  the  only  exemption,  namely,  the  case  of  a  sum  of  money  settled  by  marriage  settle- 
ment, for  the  benefit  of  the  subject  of  that  settlement  specially  named  therein.  Now 
this  sum  of  money  does  not  come  within  the  proviso,  but  it  does  come  withni  the 
enactment ;  and  although  there  are  no  express  words  saying  that  the  former  proviso 
is  repealed,  the  enactment  is  absolutely  inconsistent  with  it,  and  must  therefore 
prevail. 

The  only  point  upon  which  I  had  any  doubt  in  the  course  of  the  argument  was, 
whether  this  Act  of  Parliament  was  retrospective.  Generally  speaking,  the  Courts 
are  bound  to  hold  that  Acts  of  Parliament  aie  not  retrospective,  if  it  be  possible  so  to 
construe  them.  The  reason  is,  that  a  different  construction  would  lead  to  great 
injustice;  and  the  majority  of  this  Court  acted  on  that  principle,  notwithstanding 
very  strong  words  indeed,  in  the  case  of  Moon  v.  Durden  (2  Exch.  22).  I  do  iiot  see 
any  such  difficulty  in  this  case,  partly  from  what  is  pointed  out  by  my  Brother  Parke 
namely,  that  the  words  are  "  is  pavable,"— though  I  do  not  attribute  so  much  weight 
to  that  expression  as  he  appears  to  do,— but  that,  I  conceive,  this  is  not  a  hardship  on 
the  parties,  for  we  must  look  at  what  has  been  the  whole  course  of  legislation  upon 
the  subject  of  imposing  taxes.  It  is  generally  to  raise  a  revenue  for  public  purposes 
and  that  is  for  the  benefit  of  the  community  ;  so  that,  in  this  point  of  vie«,  it  's  "ot 
unjust  to  charge  parties  with  duty  upon  legacies  which  are  payable,  even  though  they 
arise  from  wills  already  made,  the  same  thing  has  been  done  in  a  variety  ot  cases 
a  familiar  instance  is  that  of  the  assessed  taxes,  where  a  person  is  charged  in  respect 
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of  taxable  matters  kept  in  previous  years.  He  might  say,  "That  is  very  unjust:  I 
kept  two  servants  or  two  horses,  not  expecting  to  [688]  be  taxed ; "  but  the  answer 
is,  money  must  be  raised,  and  the  most  the  legislature  can  do,  is  to  take  care  that  it 
is  done  in  a  manner  calculated  to  impose  the  least  injury.  When  we  look  at  what  a 
person's  establishment  has  been,  and  find  the  legislatuie  charging  him  in  future  years 
for  that  establishment  which  he  had  before  the  Act  of  Parliament  passed,  the  case  is 
in  precise  analogy  with  the  present.  Therefore,  I  do  not  stop  to  inquire  whether  the 
legislature  has  acted  with  injustice  in  taxing  parties  in  respect  of  legacies  coming  to 
them  under  instruments  already  in  operation  ;  because,  if  the  money  has  not  been 
actually  paid,  it  will  be  a  benefit  to  the  parties  who  have  to  receive  it ;  and  the  words 
of  the  clause  bear  out  the  construction  pat  upon  it. 

Platt,  B.  I  also  think  that  our  judgment  ought  to  be  for  the  Crown  ;  but,  at 
the  same  time,  I  must  own  I  do  not  consider  that  the  judges  have  the  least  power  to 
alter  the  plain  words  of  an  Act  of  Parliament ;  and  although  it  may  be  very  unjust 
that  the  enactment  of  the  legislature  should  lie  put  in  force  according  to  its  terms,  yet, 
if  those  terms  are  plain  and  unambiguous,  we  cannot  assume  authority  to  alter  them 
in  consequence  of  any  notion  which  we  may  entertain  of  the  injustice  of  the  enactment. 
Our  duty  is  to  administer  the  law  as  we  find  it.  I  so  thought  in  the  case  of  Momi  v. 
Burden,  where  I  held  that  we  had  no  right  to  reject  two  words  of  an  Act  of  Parlia- 
ment for  the  purpose  of  giving  to  it  a  particular  eflfect  which  the  plain  words  of  the 
Act  were  not  calculated  to  give.  But  that  is  not  the  case  here.  The  words  of  this 
Act  are  pet'fectly  plain  and  unambiguous,  and  whatever  is  plainly  indicated  by  the 
terms  of  the  enactment  to  have  been  the  intention  of  the  legislature  must  be  adopted, 
however  unjust  it  may  appear.  The  Court  must  give  judgment  in  accoi'dance  with 
the  diitction  contained  in  the  4th  section  of  the  S  &  9  Vict.  c.  76,  which  requires 
it  so  to  expound  the  law,  that  certain  [689]  gifts,  though  they  might  not  before  have 
been,  shall  now  be  deemed  legacies  subject  to  duty.  This  is  a  gift  by  will,  charged 
on  real  estate,  and  payable  at  the  time  the  Act  passed  ;  it  is  also  a  gift  by  will,  paid 
and  satisfied  out  of  real  estate  since  the  Act  passed ;  therefore,  under  either  of  those 
two  branches,  it  falls  within  the  provisions  of  the  Act  of  Parliament. 

Judgment  for  the  Crown. 

White  v.  North  and  Others.  April  20,  1S49. — The  following  document — 
"Nottingham,  August  5,  1844.  Borrowed  of  Mr.  J.  W.  the  sum  of  2001.,  to 
account    for,  on    behalf   of    the   Alliance  Club,  at  mouths'  notice,  if 

required,"  was  held  not  to  be  a  promissory  note.  So  also,  a  similai'  instrument 
with  the  blank  filled  up  with  the  woid  "  two,"  was  held  not  to  be  a  promissory 
note. 

[S.  C.  18L.  J.  Ex.  .31fi.] 

Debt  for  money  lent,  and  on  an  account  stated.  Plea,  never  indebted,  upon  which 
issue  was  joined. 

At  the  trial,  before  Maule,  J.,  at  the  last  Spring  Assizes  at  Nottingham,  the  follow- 
ing instrument,  without  a  promissory  note  stamp,  was  offered  in  evidence : — 

"  NottinghaiTi,  August  5,  1844. 
"Borrowed  of  Mr.  Joseph  White  the  sum  of  2001.,  to  account  for,  on  behalf  of 
the  Alliance  Club,  at  months'  notice,  if  required." 

(Signed)         "  K.  Swann,  Treasurer. 

"T.  Gascoyne,  Secretary. 
"  H.  North  and  F.  Barton,  Treasurers 
of  the  said  Club." 

It  was  thereupon  objected,  on  the  part  of  the  defendants,  that  this  instrument  was 
a  promissory  note,  and  inadmissible  in  evidence  without  the  proper  stamp ;  and  also 
that  the  defendants  were  not  personally  bound  by  it.  The  learned  Judge  overruled 
the  objections,  and  a  verdict  was  found  for  the  plaintiff,  with  leave  to  the  defendants 
to  move  to  set  that  verdict  aside,  and  to  enter  a  nonsuit. 

Whitehurst  now  moved  accoi'dingly.  This  is  a  promis-[690]-sory  note.  In  Morris 
V.  Lee  (2  Ld.  Ravm.  1396),  "I  promise  to  account  with  A.  B.  or  order,  for  201.,  value 
received  by  me,"  was  held  to  be  a  note.     [Parke,  B.     The  case  of  Horm  v.  Bed/earn 
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(4  Biiig.  N.  C.  433)  is  like  the  piesent :  there  the  words  are,  "  I  have  received  the  sum 
of  201.  which  I  borrowed  of  you,  and  have  to  be  accountable  for  the  said  sum,  with 
legal  interest;"  and  that  was  held  not  to  require  a  stamp.  That  case  is  very  much  in 
point ;  and,  moreover,  this  is  an  incomplete  instrument,  for  there  is  no  time  specified 
for  payment.  Rolfe,  B.  Supposing,  for  an  instant,  that  it  is  a  promissory  note,  what 
value  of  stamp  would  be  required  1]  It  would  be  one  for  two  months  at  least.  In 
the  second  place,  the  defendants  do  not  pledge  their  personal  credit :  they  promise  to 
pay  for  the  Alliance  Club.  [Parke,  B.  That  objection  is  to  the  nonjoinder  of  other 
parties,  and  the  plea  should  be  in  abatement.] 

Pollock,  C.  B.  Theie  will  be  no  rule  in  this  ca.se.  The  Stamp  Act  expressly 
contemplates  instruments  of  this  description,  for  it  exempts  from  duty  "all  other 
instruments  bearing  in  any  degree  the  form  or  style  of  promissory  notes,  but  which 
in  law  shall  be  deemed  special  agreements,  except  those  expressly  directed  to  be 
promissory  notes."  This  is,  I  think,  in  substance  an  agreement,  and  not  a  promissory 
note.  The  case  of  Home  v.  Redfearn,  to  which  my  Brother  Parke  has  referred,  is,  I 
think,  in  point ;  and  what  was  there  said  by  Tindal,  C.  J.,  and  Bosanquet,  J.,  are 
very  apposite  to  this  case. 

EOLFE,  B.  This  is  a  stipulation  that  the  money  shall  not  be  called  for  except 
upon  a  certain  event. 

Parke,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. (c) 


[691]  Daintry  and  Another  v.  Brocklehurst.  April  20,  1849.— A  judge's 
direction  as  to  the  amendment  of  a  postea  cannot  be  questioned  by  the  Court 
above. 

[S.  C.  18  L.  J.  Ex.  347.] 

Welsby  moved  for  a  rule  calling  on  the  plaintiffs  to  shew  cause  why  an  order 
made  by  Wilde,  C.  J.,  at  Chambers,  should  not  be  rescinded.  This  was  an  action  on 
the  case  for  an  injury  to  the  plaintiff's  reversion. (a)^  At  the  trial,  before  Wilde,  C.  J., 
under  the  direction  of  the  learned  Judge  the  defendant  had  a  verdict  on  the  third 
issue  raised  by  the  pleadings,  and  the  plaintiff  on  the  other  issues,  leave  being  reserved 
to  both  parties  to  move  the  Court  to  set  the  verdict  on  those  issues  aside,  and  to  enter 
it  as  the  Court  should  direct.  The  defendant's  counsel  accordingly  moved,  in 
Michaelmas  Term  last,  to  set  aside  the  verdict  on  the  fourth  issue,  and  to  enter  it 
thereon  for  the  defendant.  The  Court  refused  the  rule.  No  application  was  made 
to  the  Court  above  on  the  part  of  the  plaintiffs ;  but  on  a  subsequent  day  a  summons 
was  taken  out  by  them  before  Wilde,  C.  J.,  to  amend  the  postea  in  accordance  with 
the  judgment  of  this  Court,  which  permission  was  refused  ;  but  the  plaintiffs  were 
referred  to  this  Court,  when  the  rule  was  refused  as  unnecessary.  The  plaintiffs  then 
again  applied  to  the  learned  Judge  to  amend  the  postea  by  entering  the  verdict  upon 
the  third  issue  for  them.  His  Lordship  ordered  the  postea  to  be  amended  "according 
to  the  decision  of  the  Court  of  Jlxchequer."     This  order  was  obtained  ex  parte. 

Welsby.  The  defendants  ought  to  have  been  heard  upon  the  matter.  [Parke,  B. 
The  jury  in  effect  found  a  verdict  for  the  plaintiffs  on  the  third  issue,  and  the  amend- 
ment was  allowed  that  the  postea  might  accord  with  the  verdict.  Platt,  B.  The 
postea  is  the  return  of  the  learned  [692]  Judge  himself,  and  he  is  responsible  for  it. 
Pollock,  C.  B.     We  have  no  jurisdiction  whatever  in  the  matter.] 

Per  Curiam,  (a)'^    Rule  refused.  (6) 

(c)  On  a  subsequent  day  a  rule  was  moved  for,  and  refused,  where  the  instrument 
was  similar  to  the  above,  with  the  exception  that  the  blank  was  filled  up  with  the 
word  "  two." 

{ay  See  the  case,  ante,  p.  207. 

{af  Pollock,  C  B.,  Parke,  B.,  Platt,  B. 

(b)  See  Snndfonl  v.  Akock,  13  M.  &  W.  689 ;  Nnvton  v.  Harland,  1  M.  &  G.  958 : 
Kilner  v.  Bailey,  5  M.  &  W.  382. 
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Brine  v.  Bazalgette.  April  23,  1849. — In  an  action  for  a  libel,  charging  the  plaintiff' 
with  want  of  competence  and  skill  as  a  surve^'or  in  particular  work  done  for  the 
defendant,  evidence  is  not  admissible,  (to  shew  malice),  that  the  plaintiflF  has  on 
other  occasions  acted  competently  and  skilfully  in  such  capacity. 

[S.  C.  18L.  J.  Ex.  348.] 

Case  for  libel.  The  declaration,  after  an  inducement  that  the  plaintiff  was  a 
surveyor,  and  employed  as  an  assistant  to  one  H.  Castles,  in  the  service  of  the  defen- 
dant, and  bad  in  such  employment  performed  work  in  a  proper  manner  and  "  with 
competent  skill,  care,  judgment,  and  integrity,"  cbarged  that  the  defendant,  well 
knowing  &c.,  but  contriving  &c.,  published  in  a  letter  to  the  said  H.  Castles,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in  the  way  of  and  in  respect  to 
his  said  trade  and  business,  and  of  and  concerning  the  plaintiff  in  his  said  employment, 
and  the  said  work  and  labour,  care,  diligence,  and  attendance  so  done,  peiformed,  and 
bestowed  by  the  plaintiff  as  aforesaid,  a  false  and  scandalous  libel,  containing  amongst 
other  things,  the  false,  scandalous,  defamatory,  and  libellous  matter  following,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in  his  said  trade  and  business,  and  of 
and  concerning  him  in  his  said  employment,  and  the  said  work  and  labour,  care  and  dili- 
gence, and  attendances  so  done,  performed,  and  bestowed  by  the  plaintiff  as  aforesaid,  that 
is  to  say,  "  Dear  Sir  (meaning  the  said  H.  Castles), — I  (meaning  the  defendant)  take  the 
earliest  opportunity  toinfoim  you  (meaning  thereby  the  said  H.  Castles)  that  I  (meaning 
the  [693]  said  defendant)  have  been  most  seriously  inconvenienced  and  annoyed  by  the 
incompetency  of  two  of  your  assistants,  namely,  Mr.  Brine  (meaning  the  plaintiff)  and 
Mr.  ]).,  (meaning  thereby  that  the  said  plaintiff  was  not  a  competent  and  skilful 
surveyor,  and  was  unacquainted  with  his  said  trade  and  business,  and  had  not  done, 
performed,  and  bestowed  the  said  work  and  labour,  care,  diligence,  and  attendances, 
so  done,  pei'formed,  and  bestowed  by  the  plaintiff  as  aforesaid  in  a  proper,  skilful,  and 
workmanlike  manner).  The  latter  is  not  a  surveyor  at  all,  and  has  put  me  to  such 
inconvenience  and  expense  that  I  (meaning  the  defendant)  cannot  think  of  paying 
him  for  the  time  he  spent  in  deceiving  me  ;  and  after  your  (meaning  the  said  H. 
Castles)  assurance  that  the  men  you  sent  me  were  all  personally  known  to  you,  and 
might  be  depended  upon,  I  (meaning  the  said  defendant)  have  felt  much  disappointed  ; ' 
whereby  &c.  The  defendant  pleaded,  first,  not  guilty  ;  and  secondly,  that  the  plaintiff 
was  not  a  surveyor  ;  upon  which  pleas  issues  were  joined. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B ,  at  the  Sittings  after  last  Hilary 
Term,  evidence  was  tendered  on  the  part  of  the  'plaintiff,  to  shew  that  on  other 
occasions  he  had  done  woik  as  a  surveyor,  in  which  he  had  evinced  his  competency 
and  skilfulness.  This  evidence  was  objected  to,  on  the  part  of  the  defendant,  and 
was  held  by  the  learned  Judge  to  be  inadmissible. 

Prentice  now  moved  for  a  rule  calling  on  the  defendant  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  that  this  evidence  had  been  improperly 
rejected.  Where  a  libel  is  prima  facie  a  privileged  communication,  it  lies  upon  the 
plaintiff  to  shew  malice.  The  evidence  offered  went  to  shew  that  the  defendant  had 
no  pretence  whatever  for  saying  that  the  plaintiff  was  incompetent,  and  therefore  was 
some  evidence  that  the  statement  was  malicious.  The  innuendo  states,  that  the 
plaintiff  was  not  [694]  a  competent  and  skilful  surveyor.  In  Fountain  v.  Boodle 
(3  Q.  B.  .5),  Lord  Denman,  C.  J.,  says,  "A  chaiacter  bona  fide  given  to  a  servant  of 
any  desciiption  is  a  privileged  communication,  and  in  giving  it  bona  fides  is  to  be 
presumed.  Even  though  the  statement  should  be  true  in  fact,  the  master  v.'ill  be  held 
justified  by  the  occasion  in  making  that  statement,  unless  it  can  be  shewn  to  have 
proceeded  from  a  malicious  mind.  Malice  nia}'  be  established  by  various  proofs :  one 
may  be  that  the  statement  is  false,  to  the  knowledge  of  the  party  making  it."  In 
that  case,  the  defendant  had  written  of  the  plaintiff,  who  had  acted  as  a  governess  in 
the  defendant's  family,  "I  parted  with  her  on  account  of  her  incompetency,  and  not 
being  ladylike  nor  good  tempered  ;"  and  general  evidence  was  given  of  the  plaintift"s 
competency,  good  temper,  and  manners,  by  witnesses  who  were  her  personal  friends. 
[Pollock,  C.  B.  There  was  no  objection  made  to  the  admission  of  that  evidence  ;  and, 
moreover,  this  case  does  not  i-esemlile  the  case  cited,  for  temper,  which  was  one  of  the 
points  in  the  case,  is  of  general  character.     What  could  be  the  use  of  shewing  com- 
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petency  upon  other  occasions  1  The  charge  here  made  by  the  defendant  was,  that 
the  plaintirt'  on  a  particular  and  specific  occasion  did  some  work  in  an  improper 
manner.  Paike,  B.  Looking  at  the  context,  the  meaning  of  the  words  of  the  alleged 
libel  are,  that,  as  towards  the  defendant,  the  plaintiff  has  acted  as  an  incompet'ent 
surveyor.] 

Parke,  B.  The  objection  is,  that  the  evidence  of  the  plaintiff's  general  com- 
petency as  a  surveyor  was  improperly  rejected.  But  I  am  of  opinion  that  the  charge 
imputes  incompetency  in  a  particular  transaction  merely.  Evidence  offered  which 
does  not  deny  incompetency  in  that  transaction,  but  which  is  evidence  of  general 
com-[695]-petency  only,  is  not  admissible.  The  case  in  the  Queen's  Bench  is  clearly 
distinguishable,  as  temper  is  a  qualification  of  general  character. 

Pollock,  C.  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 

Gaylard  v.  Morris  and  Another.  April  23,  1849.— To  an  action  of  assault  and 
battery,  the  defendant  pleaded  that  he  was  possessed  of  a  horse  and  gig,  which 
were  upon  a  public  highway,  and  that  the  plaintiff  seized  the  horse  and  attempted 
to  dispossess  the  defendant  of  the  horse  and  gig,  and  was  di-iving  them  away  and 
dispossessing  the  defendant  of  them,  and  would,  in  breach  of"  the  peace,  have 
dispossessed  him  of  them  ;  wherefore  the  defendant  defended  his  possession  of 
them,  and  resisted  the  plaintiff's  endeavour,  and,  in  so  doing,  committed  the  said 
assault : — Held,  that  evidence  which  shewed  that  the  plaintiff  seized  the  defen- 
dant's horse  for  the  purpose  merely  of  obtaining  his  name  and  address,  did  not 
support  the  plea  : — Quaere,  whether  the  plea  was  good. 

[S.  C.  18  L.  J.  Ex.  297.] 

Trespass  for  assaulting  and  beating  the  plaintiff  with  a  whip.  The  defendant 
Morris  pleaded,  thirdly,  that  he  was  possessed  of  a  certain  gig  and  horse,  which  were 
in  and  upon  a  certain  public  highway  ;  that  the  plaintiff  seized  the  horse  and  attempted 
to  dispossess  the  plaintiff  of  the  horse  and  gig,  and  was  driving  them  away  and  dis- 
possessing the  defendant  of  them,  and  would,  in  breach  of  the  peace,  have  dispossessed 
the  defendant  of  them  ;  wherefore  the  said  defendant  defended  his  possession  of  the 
same,  and  resisted  the  plaintiff's  said  endeavour,  and  in  so  doing  committed  the 
trespass  in  the  declaration  mentioned.  Verification.  The  plaintiff  replied  de  injuria 
to  this  plea,  on  which  issue  was  joined.  At  the  trial,  before  Pollock,  C.  B.,  at  the 
Middlesex  Sittings  after  last  Easter  Term,  it  appeared  that  the  defendant,  who  was 
driving  a  gig  through  Chisvvell-street,  happened  to  be  stopped  by  an  obstruction  in 
the  street,  and  called  upon  the  plaintiff,  who  was  driving  his  master's  carriage,  to 
stop,  and  that,  upon  his  refusal,  the  defendant  struck  his  horses  with  a  whip.  The 
plaintiff  then  seized  the  bridle  of  the  defendant's  horse,  and  refused  to  release  it  until 
he  had  obtained  the  defendant's  name  and  address.  The  defendant  thereupon,  in 
order  to  induce  him  to  let  go  the  bridle,  committed  the  assault  by  striking  him  with 
his  whip.  The  Lord  Chief  Baron  directed  the  [696]  jury,  that  the  question  raised 
by  the  third  plea  was,  whether  the  plaintiff  intended  to  dispossess  the  defendant  of 
his  horse  and  gig,  and  stated  that,  in  his  opinion,  there  was  no  evidence  of  that,  but 
that  the  only  reason  for  the  plaintiff's  stopping  the  horse  and  gig  were  that  he  might 
obtain  the  defendant's  name  and  address.  The  plaintiff  had  a  verdict,  with  501. 
damages. 

A  rule  nisi  having  subsequently  been  obtained  for  a  new  trial,  on  the  ground  of 
misdirection,  in  the  present  term  (April  16)  cause  was  shewn  by 

Humfrey  and  Charnock.  The  direction  was  perfectly  correct.  The  evidence  did 
not  support  the  plea.  The  mere  stopping  of  the  gig,  in  order  to  obtain  the  defen- 
dant's name  and  address,  cannot  be  said  to  be  the  slightest  evidence  of  the  plaintiff's 
intention  to  dispossess  the  plaintiff  of  his  horse  and  gig.  All  the  averments  in  the 
plea,  with  reference  to  the  plaintifl"s  intention,  are  material,  and  ought  to  have  been 
proved. 

Watson,  contra.  The  plea  substantially  states  that  the  plaintiff  seized  the  defen- 
dant's horse  whilst  the  defendant  was  driving  him  along  a  highway,  and  that  the 
defendant  committed  the  assault,  without  any  unnecessary  violence,  in  order  to 
remove  the  plaintiff.     That  portion  of  the  plea  which  states  what  the  nitention  of  the 
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plaintiff  was  in  laying  hold  of  the  defendant's  horse  may  be  rejected.  [Parke,  B.  If 
that  be  the  substance  of  the  plea,  ought  it  not  to  have  stated  that  the  defendant 
requested  the  plaintift"  to  desist  ■?]  In  cases  where  there  is  a  trespass  to  the  person, 
such  request  is  unnecessary,  although  a  request  is  necessaiy  where  there  is  a  trespass 
to  realty  :  Green  v.  Goddard  (2  Salk.  641).  [Pai'ke,  B.  I  have  some  doubts  as  to  the 
goodness  of  the  plea.] 

Cui'.  adv.  vult. 

[697]  Pollock,  C.  B.,  now  said — This  case  was  argued  the  first  day  of  the  present 
terra.  A  rule  nisi  for  a  new  trial  had  been  obtained  by  Mr.  Watson,  on  the  ground 
that  the  thii'd  plea  was  fully  established  by  the  evidence.  It  was  an  action  of  assault ; 
and  the  thii'd  plea  set  up  a  justification,  in  defence  of  the  defendant's  possession  of 
the  horse  and  gig.  It  stated  that  the  plaintift"  seized  the  horse,  and  then  and  there 
would  have  dispossessed  the  defendant,  and  would  have  driven  the  horse  and  gig 
away  ;  and  that  the  defendant,  for  the  purpose  of  resisting  that  act,  neces.sarily  com- 
mitted the  assault;  that,  in  order  to  prevent  the  plaintift'  from  doing  that  which  was 
his  object,  he  was  necessarily  compelled  to  commit  the  assault ;  and  that  he  did  it  for 
that  purpose  alone.  Upon  referring  to  the  evidence,  we  think  that  the  plea  was 
certainly  not  sustained  by  any  part  of  the  evidence  given  in  the  cause.  The  only 
thing  proved  was  that,  in  the  first  instance,  the  plaintiff  laid  hold  of  the  bridle  of  the 
horse,  which  certainly  may  well  be  called  seizing  the  horse,  for  the  purpose  of  stopping 
the  defendant  and  then  inquii'ing  who  he  was ;  but  thei'e  is  not  a  particle  of  evidence 
to  satisfy  the  allegation  in  the  plea,  that  the  plaintift'  had  any  intention  either  of  dis- 
possessing the  defendant  of  his  horse  and  gig,  or  of  driving  them  away  in  a  difterent 
direction.     The  rule  must  therefore  be  discharged. 

Rule  discharged. 

[698]  Cannam  and  Another  v.  Farmer.  April  23,  184.5. — In  an  action  on  a 
promissory  note,  to  which  the  defendant  pleads  her  coverture  only,  the  defendant 
has  the  right  to  begin,  although  the  plaintiff  seeks  to  recover  interest  upon  the 
note,  which  is  not  made  payable  upon  the  face  of  the  instrument.  The  note  was 
signed  by  the  defendant  "widow": — Held,  that  such  representation  did  not  bind 
her  by  way  of  estoppel. 

Assumpsit  by  the  plaintiffs,  as  payees  of  three  promissory  notes  of  201.  each,  dated 
the  7th  of  April,  1847,  against  the  defendant,  as  maker.  Plea,  that,  at  the  time  of 
the  making  of  each  of  the  said  notes  by  the  defendant,  she  was  the  wife  of  James 
Farmer,  who  is  still  living.  The  replication  traversed  the  plea,  and  upon  the  replica- 
tion issue  was  joined.  At  the  trial  of  the  cause,  before  Alderson,  B.,  at  the  Middlesex 
Sittings  in  the  present  term,  the  plaintift's'  counsel  claimed  the  right  to  begin,  on  the 
ground  that  the  plaintift's  went  for  interest  on  the  notes,  and  therefore  sought  the 
recovery  of  substantial  damages.  The  learned  Judge,  however,  ruled  that  the  defen- 
dant had  the  right  to  begin.  Evidence  was  then  given  in  support  of  the  plea,  in 
reply  to  which  the  notes  on  which  the  action  was  brought  were  given  in  evidence, 
when  it  appeared  that  they  were  signed  by  the  defendant  "Ann  Farmer,  widow."  It 
was  thereupon  contended  that  this  was  an  estoppel,  and  was  a  complete  answer  to 
the  defence  set  up.  The  learned  Judge,  however,  ruled  that  it  was  not,  and  the 
defendant  had  a  verdict. 

Otter  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 
The  plaintift's  had  the  right  to  begin.  [Parke,  B.  I  am  clearly  of  opinion,  in  the 
present  case,  that  the  defendant  had  the  right  to  begin.  The  general  rule  is,  that  the 
party  begins  upon  whom  the  burthen  of  proof  lies ;  to  which  rule  there  are  a  few 
exceptions,  as  in  actions  for  libel,  slander,  and  injuries  to  the  person.  But  in  the 
present  case  there  is  no  necessity  for  a  jury  in  order  to  pi'ove  the  amount  of  damages, 
which  are  in  fact  liquidated.  (His  Lordship  then  referred  to  Mercer  v.  IFhall  {5  Q.  B. 
447)).]  Here  the  interest  is  not  payable  on  the  face  [699]  of  the  notes,  and  is,  there- 
fore, recoverable  as  substantial  damages.  In  the  second  place,  the  defendant  was 
estopped.  [Parke,  B.  The  law  throws  protection  round  infants  and  feme  coverts, 
and  you  cannot  make  them  liable  to  contract  by  their  own  representation.]  He 
referred  to  Sanderson  v.  Colman  (4  M.  &  G.  209),  and  Freeman  v.  Cooke  (2  Exch.  G.54). 

Pollock,  C.  B.  I  am  clearly  of  opinion  that  there  ought  to  be  no  rule  in  this 
case.     The  defendant  was  entitled  to   begin,  and   make  out  her  plea  of  coverture. 
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There  would  have  been  no  difference  in  the  result  if  the  plaintiffs  had  begun.  Neither 
do  I  think  this  is  an  estoppel.  There  could  be  no  question  that,  if  there  had  been  a 
doubt  about  the  fact  of  the  marriage,  which  in  this  case  there  was  not,  the  statement 
of  the  party  might  have  had  some  effect ;  but  it  is  not  correct  to  call  it  an  estoppel. 

Parke,  B.  I  am  of  the  same  opinion.  There  is  no  difficulty  here  as  to  which 
party  had  the  right  to  begin,  nor  about  the  question  of  estoppel.  The  defendant's 
incapacity  to  contract,  by  reason  of  her  coverture,  was  not  removed  by  her  representa- 
tion.    It  is  not  an  estoppel  in  any  way. 

With  respect  to  the  right  to  begin,  that  question  has  unfortunately  undei'gone 
much  discussion.  I  well  remember  the  memorandum  in  respect  of  Cooper  v.  IVaklcy 
(3  C.  &  P.  474),  where  Lord  Tenterden  held,  that  he  has  a  right  to  begin  upon  whom 
the  affirmative  of  the  issue  rests.  That  decision  was  unpalatable  to  Sir  James  Scarlett, 
who  was  counsel  in  the  cause,  and  subsequently,  at  a  meeting  of  the  Judges,  a  resolution 
was  come  to,  that  for  the  future  the  plaintiff  should  have  the  right  to  Ijegin  in  actions 
for  libel,  slander,  and  injuries  to  the  person,  although  the  affirmative  issue  should  be 
upon  the  defendant.  A  memorandum  of  that  resolution  is  referred  to  in  Mercer  v. 
IVhalJ.  In  [700]  the  present  case  the  plaintiff  would  only  have  to  piove  the  date  of 
the  notes,  in  order  to  shew  the  amount  of  interest  due.  The  mere  production  of  the 
notes  pi'oves  the  amount  of  interest  due  as  a  matter  of  course.  There  is,  therefore, 
nothing  which  requires  the  intervention  of  a  jury.  The  damages  were  clearly  liquidated  ; 
and,  as  the  affirmative  of  the  issue  lay  upon  the  defendant,  my  Brother  Alderson 
acted  perfectly  right  in  ruling  that  the  defendant  was  the  proper  party  to  begin. 

KoLFE,  B.  1  am  of  the  same  opinion.  The  Court  never  grant  a  rule  for  a  new 
trial  on  the  ground  that  the  wrong  party  had  begun,  unless  also  some  injustice  has 
arisen  from  that  circumstance.  No  injustice  has  been  done  here.  The  learned  Judge 
was  quite  correct. 

Platt,  B.,  concurred. 

Rule  refused. 

Stuart  v.  Sloper.  April  2.3,  1849. — A  person  who  builds  houses  upon  lands  which 
he  has  purchased,  and  afterwards  sells  the  houses,  such  transaction  being  insulated 
and  not  part  of  a  general  system  of  business,  is  not  a  "  builder "  within  the 
meaning  of  the  bankiupt  laws. 

[S.  C.  18  L.  J.  Ex.  321.     Referred  to,  In  re  Clark ;  Ex  parte  Pope  and  Oivles, 
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Trover  for  chairs.  Pleas,  not  guilty,  and  not  possessed,  upon  which  issues  were 
joined.  At  the  trial  of  the  cause,  before  Parke,  B.,  at  the  last  Spring  Assizes  for  the 
county  of  Surrey,  it  appeared  that  the  present  action  was  brought  for  the  purpose  of 
trying  the  validity  of  a  fiat  in  bankruptcy,  issued  against  the  plaintiff  as  a  builder. 
The  plaintiff,  who  was  a  barrister,  had  taken  land  on  lease  at  Shepherd's  Bush,  and 
also  part  of  an  estate  called  Norland  Estate,  for  the  purpose  of  building  houses  upon 
them.  He  had  subsequently  built  a  gieat  number  of  houses,  and  had  disposed  of 
.some  of  them  by  sale.  He  had  also  built  a  house  in  Curzon-street,  May  Fair,  for  sale. 
He  had  bought  the  materials  for  the  houses,  such  as  timber,  sand,  &c.,  in  large 
quantities,  and  had  also  sold  some  timber  and  sand.  Evidence  was  also  given  that, 
on  one  occasion,  he  had  ac-[701]-cepted  a  bill  of  exchange,  in  which  he  was  described 
as  a  builder,  and  the  invoices  had  been  sent  to  him  in  that  name.  Evidence  was 
offered  to  shew  that  an  action  of  slander  had  been  brought  by  him  for  words  spoken 
of  him  in  respect  of  his  business  as  a  builder,  to  which  the  defendant  in  that  action 
had  pleaded  that  he  was  not  a  trader,  but  that  the  action  was  subsequently  dropped. 
The  learned  Judge  doubted  whether  this  evidence  was  admissible,  but  no  objection 
being  made,  he  received  it.  The  jury  expressed  an  opinion,  during  the  course  of  the 
trial,  that  the  plaintiff  was  not  a  trader.  The  learned  Judge  left  three  questions  to 
them  :  First.  Did  the  plaintiff  buv  or  sell  timber,  sand,  &c.,  with  a  view  of  making  a 
profit  as  part  of  his  means  of  livelihood^  Secondly.  Was  he  ready  to  build  for  any 
one  who  employed  him  for  profit'!  These  questions  they  answered  in  the  negative. 
He  asked  them,  thirdlv.  Whether,  in  building  the  houses  at  Shepherd's  Bush,  Norland, 
and  in  Curzon-street, 'the  plaintiff  meant  to  engage  in  those  three  instances  only  and 
not  generally  to  employ  his  capital  in  speculating  by  buying  or  taking  land  on  lease, 
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with  intent  to  get  profit  by  letting  or  selling  houses  built  upon  such  land  1  They 
answered  the  last  question  in  the  affirmative.  The  learned  Judge  reported,  that  if 
the  jury  had  answered  the  latter  question  in  the  negative,  he  should  have  entertained 
sufficient  doubt  upon  the  matter  to  have  reserved  the  point  for  the  consideration  of 
the  Court  above. 

The  plaintiff  obtained  a  verdict. 

M.  Chambers  now  moved  for  a  rule  ni.si  for  a  new  trial,  on  the  ground  of  misdirec- 
tion, and  also  upon  affidavits.  The  construction  which  was  put  upon  the  word 
"builder"  in  the  6  Geo.  4,  c.  16,  s.  2,  is  too  narrow.  The  plaintiff  was  a  builder 
within  the  meaning  of  that  statute.  He  obtained  land  for  the  purpose  of  building  a 
number  of  houses  [702]  upon  it,  with  a  view  to  obtain  such  a  profit  as  would  contiibute 
materially  to  his  means  of  livelihood.  In  Ex  parte  Neirindx  (2  Mont.  &  Ayr.  384) 
it  was  held  that  a  builder  is  a  person  who  builds  either  on  his  own  or  another's  land 
for  profit.  That  case  is  very  similar  to  the  present.  Erskine,  the  Chief  Judge,  there 
said,  "  A  gentleman  who  builds  in  order  to  improve  his  estate,  and  afterwards  happens 
to  sell  or  let  the  houses,  is  not  a  builder  within  the  Act ;  but  that  is  not  the  question 
before  the  Court.  Here  a  man  comes  out  of  prison  possessing  2001. ;  he  has  no  land 
of  his  own,  but  takes  a  lease  of  land  with  carcases  of  houses,  and  finishes  them  with 
intent  to  dispose  of  them  at  a  profit ;  he  is,  therefore,  a  builder,  unless  the  petitioner 
can  vary  the  case  by  new  affidavits."  And  again,  the  Chief  Judge  says,  in  speaking 
of  the  bankrupt,  '•  If  he  had  intended  merely  to  finish  and  dispose  of  the  six  houses 
and  stop  there,  he  would  not  have  been  within  the  Act,  as  that  would  be  merely 
embarking  in  one  single  speculation,  to  improve  his  land;  but  the  evidence  proves 
that  he  did  not  intend  this  alone,  but  that  this  was  only  a  beginning,  and  with  the 
profits  of  this  building  speculation  he  intended  to  carry  on  other  building  speculations." 
In  Jl'illiams  v.  Stevens  (2  Camp.  300),  Lord  Ellenborough  ruled,  that  "a  building  on 
a  man's  own  land,  for  whatever  purpose,  could  not  be  considered  as  a  buying  and 
selling."  The  statute  above  referred  to  afterwards  made  "builders"  liable  to  the 
bankrupt  laws.  The  word  was  introduced  to  obviate  that  mischief.  [He  also  referred 
to  Clark  v.  Wisdom  (5  Esp.  147).] 

Pollock,  C.  B.  With  respect  to  this  application  on  the  ground  of  misdirection, 
it  appears  to  me  that  there  is  no  ground  for  disturbing  the  verdict ;  and  although  I 
agree  with  the  learned  counsel  for  the  defendant,  that  the  question  is  a  very  important 
one,  yet,  as  far  as  any  doubt  can  be  [703]  raised,  the  doubt  does  not  belong  to  this 
case.  My  Brother  Parke  left  three  questions  to  the  jury  :  First.  Was  the  plaintiff  a 
dealer  in  timber,  or  in  any  of  the  materials  connected  with  building  1  The  juiy  have 
found  that  he  was  not.  On  that  ground,  therefore,  as  far  as  that  goes,  he  is  not  a 
builder.  Secondly.  Was  he  willing  to  build  for  other  persons — for  anybody  who  was 
willing  to  employ  him;  was  he  a  builder  in  that  sensed  The  jury  have  returned  an 
answer  that  he  was  not.  The  only  question  then  is,  Was  he  a  builder  in  the  sense  in 
which  the  term  "  builder  "  was  expounded  hy  the  Court  of  Bankruptcy,  when  presided 
over  by  the  Chief  Judge  Erskine,  in  the  case  of  Ex  parte  Neirinckx?  Now  it  may  be 
a  question  whether  that  decision  was  well  founded — whether,  even  in  that  case,  the 
party  was  within  the  bankrupt  laws  as  being  a  builder.  But  that  case  does  not  govern 
the  present,  because  it  was  clearly  laid  down  there,  that  if  the  instances  had  been 
insulated, — whether  one,  or  two,  or  three,  provided  they  were  clearly  insulated, — 
in  the  course  of  the  party's  dealing  with  his  property,  although  intended  for  the 
purpose  of  possibly  improving  his  estate,  and  thereby  of  improving  his  income,  they 
would  not  make  him  a  trader  within  the  meaning  of  the  bankrupt  laws.  Now  the 
jury  have  expressly  found  that  these  were  insulated  instances.  If  in  this  ease  the 
jury  had  found  that  these  were  not  so,  but  that  they  furnished  ground  for  believing 
that  the  plaintiff  intended  to  make  the  speculation  in  building,  by  taking  land  and 
building  upon  it,  the  means  of  assisting  him  to  get  his  livelihood,  it  would  then,  1 
think,  have  been  fit  to  consider  whether  the  case  cited  was  a  just  exposition  of  the 
law.  The  defendant's  counsel  seem  to  think  the  question  is.  Did  the  person  first  take 
the  land  merely  as  a  buyer  of  the  land,  or  as  a  taker  of  the  lease  1  and  then.  Did  he 
afterwards  speculate ;  or  did  he  take  the  land,  and  get  it  merely  as  ancillary  to  an 
intention  to  build  upon  it?  I  do  not  think  that  is  the  point.  I  think  the  true 
question  in  this  case,  [704]  and  the  present  state  of  the  law,  is.  Were  these  instances 
part  of  a  general  intention  thus  to  obtain  his  livelihood,  or  were  they  insulated 
instances  which,  with  reference  even  to  ordinary  buying  and  selling,  have  always  been 
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held  not  to  subject  a  man  to  the  bankrupt  laws  ?  For  these  reasons  I  think  there 
ought  to  be  no  rule. 

KOLFE,  B.  I  am  of  the  same  opinion.  The  first  two  grounds  on  which  it  was 
contended  that  this  man  was  a  builder  are  negatived  by  the  jur^^  and  therefore  he  is 
not  a  builder,  unless  the  taking  of  these  pieces  of  land  and  employing  builders  to  build 
on  them  makes  him  a  builder.  Xow,  with  all  deference,  if  it  is  supposed  to  have  been 
laid  down  by  the  Court  of  Bankruptcy  that,  under  any  circumstances,  that  creates  a 
man  a  builder,  I  confess  I  have  considerable  doubt  on  that  subject.  If  a  man  gained 
his  entire  livelihood  by  looking  out  for  what  would  be  the  most  convenient  plac'e  near 
London  upon  which  to  build,  and  purchased  the  ground,  and  then  emploved  builders 
to  build  upon  it,  although  that  would  make  him  a  jobber  and  speculator  in  houses, 
I  very  much  doubt  whether  it  would  make  him  a  builder.  The  plaintiff  did  not 
become  liable  to  the  bankrupt  laws  as  a  builder,  because  he  took  these  lands  and  built 
upon  them  ;  for  although  that  might  make  him  a  speculator,  and  bring  him  within 
the  mischief  intended  to  be  remedied  by  the  bankrupt  laws,  I  think  it  does  not  make 
him  a  builder,  as  at  present  advised.  However,  that  question  does  not  arise  here, 
because,  in  this  case,  the  jury  have  found  that  what  was  done  was  not  a  part  of  a 
general  system.  This  gentleman  took  a  lease  of  the  land,  and  profitably  employed 
that  land  by  causing  houses  to  be  built  upon  it  by  others.  It  is  impossible  to  contend 
that  that  makes  him  a  builder,  within  any  meaning  that  can  be  given  to  the  bankrupt 
laws.  On  these  grounds,  therefore,  I  think  the  direction  was  right,  and  that  there 
ought  to  be  no  rule. 

[705]  Pl.\tt,  B.  With  regard  to  the  meaning  of  the  word  "  builder  "  in  the  Act 
of  Parliament,  I  own  I  do  not  feel  at  present  justified  in  defining  what  the  Act  of 
Parliament  is,  and  I  should  like  to  hear  that  question  further  discussed  before  I  exclude 
the  taking  of  land  for  the  purpose  of  building  upon  it  from  the  consideration  of  what 
was  intended  to  be  pointed  out  as  a  builder  within  the  meaning  of  the  Act.  But  in 
this  case  the  jury  have  found  that  the  transaction,  as  to  buying  and  selling,  was  an 
insulated  transaction,  and  therefore  the  question  does  not  arise. 

Parke,  B.  I  concur  with  the  rest  of  the  Court  in  refusing  this  rule.  I  think  the 
jury  have  put  an  end  to  all  question,  by  finding  these  were  insulated  transactions  ;  and 
I  can  only  repeat,  that  I  feel  the  doubt  intimated  by  my  Brother  Rolfe  and  the  Lord 
Chief  Baron  in  the  propriety  of  the  decision  which  has  been  referred  to.  If  the  jury 
had  found  the  facts  in  favour  of  the  defendant,  I  think  the  question  of  the  construction 
of  the  Act  of  Parliament  would  have  been  worthy  of  consideration.  I  feel  great  doubt 
myself,  whether  a  person  who  hires  land  to  conduct  a  speculation  is  a  builder  within 
the  meaning  of  the  Act  of  Parliament.  It  is  unnecessary  to  decide  that  point  in  the 
present  case,  because  the  finding  of  the  jury  makes  an  end  of  all  questions  of  that 
kind. 

Rule  refused. 

[706]  TowxsEND  AND  ANOTHER  V.  Deacon.  April  27,  1849. — Where  a  person 
dies  abroad  to  whom  a  right  of  action  has  accrued  during  his  residence  there,  and 
he  never  returned  to  this  country  after  the  accrual  thereof,  his  executors  may 
sue  for  it,  although  more  than  six  years  have  elapsed  since  it  accrued. — Quaere, 
whether,  in  such  case,  the  executors  are  not  bound  to  sue  within  six  years  after 
their  testator's  death. 

[S.  C.  6  D.  &  L.  659  ;  18  L.  J.  Ex.  298  ;  13  Jur.  366.] 

Assumpsit  by  the  plaintiffs,  as  executrix  and  executor  of  J.  Hooper,  for  money  had 
and  received  to  the  use  of  the  testator  in  1832. 

Plea,  that  the  causes  of  action  did  not  accrue  within  six  years  next  before  the 
commencement  of  the  suit. 

Replication,  that  the  causes  of  action  accrued  to  the  said  J.  Hooper  before  the 
1st  of  June,  A.D.  1833,  to  wit,  on  &c. ;  and  that,  at  the  time  of  the  accruing  of  the 
said  causes  of  action  and  each  and  every  of  them,  he  the  said  J.  Hooper  was  beyond 
the  seas,  to  wit  &c.  ;  and  that  the  said  J.  Hooper  did  not  ever  after  the  time  of  the 
accruing  of  the  said  causes  of  action  or  any  or  either  of  them,  return  from  beyond  the 
seas,  &c. ;  and  that  the  said  J.  Hooper,  at  the  time  of  the  accruing  of  the  said  causes 
of  action  and  each  and  every  of  them,  to  wit  &c.,  and  from  thence  until  and  on  and 
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during  the  1st  of  June,  1833,  and  fi'om  thence  until  and  at  the  time  of  hi.s  death,  to 
wit,  the  day  and  year  in  that  behalf  aforesaid,  was  and  continued  to  be  beyond  the 
seas,  and  not  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  in  either  of  the 
islands  of  Man,  Guernsey,  Jersey,  Alderney,  or  Sark,  or  in  any  island  adjacent  to  any 
of  them,  being  part  of  the  dominions  of  the  sovereign  of  this  kingdom  ;  and  the  said 
J.  Hooper  did  not  at  any  time  after  the  accruing  of  the  .said  causes  of  action,  or  any 
or  either  of  them,  on  the  said  1st  of  June,  1833,  or  at  any  time  afterwards  duriug  his 
life,  come  or  return  to  the  said  United  Kingdom,  or  into  either  of  the  said  other 
islands  ;  and  that  the  plaintiffs,  at  and  after  the  time  of  the  death  of  the  said  J.  Hooper, 
to  wit  &c.,  were  and  thence  hitherto  have  been  in  this  realm,  to  wit,  in  London,  and 
not  beyond  the  seas,  or  at  any  place  out  of  the  said  United  Kingdom  and  the  said 
other  islands;  and  that  this  action  was  commenced  and  taken  by  the  plaintiffs  as 
such  executrix  and  [707]  executor  as  aforesaid,  within  six  years  next  after  the  death 
of  the  Said  J.  Hooper.     Verification. 

Kejoinder,  that  at  the  time  of  the  accruing  of  the  causes  of  action  to  the  testator, 
and  for  six  years  after,  the  testator  was  living  beyond  the  seas,  and  was  of  sound  mind 
and  of  full  age,  and  not  non  compos  mentis  or  impiisoned,  or  an  infant  under  the  age  of 
twentj^-one  years,  and  might  have  sued  during  all  that  time  ;  and  that,  during  all  that 
time,  and  until  his  death,  he  neglected  to  do  so ;  and  that  the  present  action  was 
commenced  after  the  death  of  the  testator,  and  after  the  time  and  limitation  of  six 
years,  as  aforesaid,  had  fully  elapsed. 

General  demurrer,  and  joinder.  The  plaintiff's  point  for  ai-gument  was,  that  the 
executors  of  a  creditor  who  was  at  the  time  of  the  debt,  and  thence  until  his  death, 
beyond  the  sea,  may  bring  their  action  within  six  years  next  after  his  death.  The 
defendant's  point  was,  that  by  the  3rd  section  of  the  21  Jac.  1,  c.  16,  the  action  having 
been  brought  six  years  after  it  accrued,  it  was  barred,  and  that  the  provLso  in  the  7th 
section  of  the  same  Act  did  apply  to  the  pi'esent  case. 

Willes,  in  support  of  the  demurrer.  The  question  in  the  present  case  is  simply 
this : — If  a  creditor  is  abroad  at  the  time  of  the  accruing  of  the  cause  of  action,  and 
dies  abroad  without  having  come  to  this  country,  is  the  cause  of  action  wholly  gone 
by  his  death"?  The  Statute  of  Limitations,  21  Jac.  1,  c.  16,  after  limiting  the  time 
for  bringing  the  action,  provides,  by  sect.  7,  that  if  any  person  so  entitled  "  be  or  shall 
be,  at  the  time  of  any  such  cause  of  action  given  or  accrued,  fallen  or  come,  within 
the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond 
the  seas,  then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so 
as  they  take  the  same  within  such  times  as  are  before  limited,  after  their  coming  to 
or  being  of  full  age,  discovert,  of  sane  memory,  at  large,  or  returned  from  beyond  the 
seas,  as  other  persons  having  [708]  no  impediment  should  have  done."  If  the  case  of 
an  executor  be  omitted  in  the  statute,  the  common  law  right  to  sue  will  prevail.  The 
case  of  being  abroad  is  put  on  the  same  footing  in  the  statute  as  those  of  infants  and 
persons  non  compotes  mentis,  and  the  construction  which  is  now  contended  for  by 
the  defendant  would  lead  to  an  absurdity.  In  Le  J'eiix  v.  Berkeley  (2  D.  &  L.  31),  it 
was  held  that  a  creditor  residing  abroad  had  a  right  of  action  against  his  debtor  without 
returning  to  this  country,  and  in  the  same  way  the  right  vests  in  his  executor  upon 
his  death.  [Eolfe,  B.  How  long  a  period  of  time  has  the  executor  after  the  death 
of  the  testator  dying  abroad  within  which  he  may  sue  for  the  debt  V\  Six  years,  at 
all  events. 

Crompton,  contra.  Either  the  executor  is  not  within  the  statute,  or  else  he  comes 
within  the  rule  in  those  cases  in  which  the  Courts  have  held  that  a  party  ought  to 
sue  within  a  reasonable  time,  that  is,  within  a  year.  It  has  been  said  that  the  executor 
has  six  years  after  his  testator's  death  in  such  a  case.  It  might  equally  be  contended 
that  he  has  sixty.  The  case  is  clearly  within  the  3rd  section,  and  cannot  be  brought 
within  the  proviso  contained  in  the  7th.  Now  the  3rd  section  enacts,  that  all  actions 
like  the  present  shall  be  commenced  and  sued  "  within  six  years  next  after  the  cause 
of  such  actions  or  suits,  and  not  after."  The  case  of  an  executor  is  not  mentioned  in 
the  proviso  in  the  7th  section.  The  right  is  given  to  the  particular  person.  [Parke,  B. 
In  Stritliord  v.  Gmiiic  (3  Wils.  145;  2  W.  Bl.  723),  the  Court  of  King's  Bench  seem 
to  have  been  of  opinion  that  the  case  of  an  executor  was  out  of  the  statute  altogether. 
At  common  law  his  right  would  not  be  barred  Ijy  lapse  of  time.  Piatt,  B.  If  the 
creditor  had  remained  abroad  for  fifty  years,  he  would  still  have  retained  the  right  of 
bringing  the  action  within  six  years  after  his  return,  [709]  and  his  death  abroad  would 
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not  altogether  destroy  that  right.  There  is  nothing  in  the  statute  requiring  the  action 
to  be  brought  within  a  reasonable  time.]  In  B.  N.  P.  150,  it  is  said,  "  If  an  executor 
takes  out  proper  process  within  a  year  after  the  death  of  his  testator,  if  the  six  years 
were  not  elapsed  before  the  death  of  the  testator,  though  they  be  elapsed  within  that 
year,  yet  it  will  be  sufficient  to  take  it  out  of  the  21  Jac.  1,  c.  16,  by  the  equity  of 
sect.  4  :  Ccncer  v.  James  (Willes,  25.5  :  noni.  Karver  v.  James).  So  if  an  executor  bring 
assumpsit,  but  die  before  judgment,  and  the  si.x  years  run,  his  executor  may  notwith- 
standing bring  a  fresh  action,  so  as  he  bring  it  within  a  reasonable  time,  which  is  to 
be  discussed  at  the  discretion  of  the  justices,  upon  the  circumstances  of  the  case  : 
Wilcocks  V.  Huggins"  (Fitz.  177  ;  S.  C.  2  Str.  907).  Under  the  3rd  section  the  right 
of  action  is  gone,  and  the  plaintiff  cannot  bring  himself  within  the  proviso  in  the  7th. 

Wille.s,  in  reply,  referred  to  Co.  Litt.  209  b.,  210  a  ;  Williams  on  Executors,  1602  ; 
and  Modes  v.  Swethurst  (4  M.  &  W.  42). 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  our  judgment, 
I  cannot  resist  what  has  been  said  by  my  Brother  Piatt  in  the  couise  of  the  argument. 
Here  is  a  man  abroad  with  a  right  of  action,  and  it  is  admitted  that,  if  he  had  returned 
to  England,  he  might  sue  at  any  time  within  six  years  after  his  return  ;  but  then  it 
is  contended,  that  if  he  dies  abroad,  or  even  whilst  he  is  returning  for  the  express 
purpose  of  bringing  his  action,  the  executors,  to  whom,  as  far  as  they  are  concerned, 
the  right  of  action  has  accrued,  are  to  lose  it.  There  is  certainly  nothing  in  the  statute 
to  lead  to  that  conclusion.  It  is  then  said,  that  from  certain  cases  the  doctrine  would 
follow,  that,  under  such  circumstances,  the  executor  must  sue  within  a  year,  or  within 
a  reasonable  time  after  the  accruing  to  him  of  the  cause  of  action.  [710]  But  there  is 
nothing  in  the  statute  which  has  any  reference  to  the  period  of  a  year,  or  a  reasonable 
time.  The  Courts  have  indeed  held,  that,  under  the  4th  section,  where  proper  process 
has  been  issued  by  the  testator,  and  the  time  to  which  the  statute  points  has  expired 
before  judgment,  the  equity  of  the  statute  will  apply,  so  as  to  enable  the  executor  to 
take  up  the  actio!i.  But  there  is  nothing  of  .  that  kind  here.  We  have  an  express 
authority  upon  this  question  in  the  case  of  Strithorst  v.  &mme  (3  Wils.  145),  of  which 
there  is  'also  a  note  in  2  W.  Bl.  723.  It  is  there  said,  "If  the  plaintiff  is  a  foreigner, 
and  doth  not  come  to  England  in  fifty  years,  he  still  hath  six  years  after  his  coming  to 
England  to  bring  his  acdon  ;  and,  if  he  never  comes  to  England  himself,  he  has 
always  a  right  of  action  while  he  lives  abroad,  and  so  have  his  executors  or  adminis- 
tratoVs  after  his  death."  That  applies  as  much  to  an  Englishman  who  goes  abroad 
before  the  cause  of  action  accrues,  as  to  a  foreigner  who  has  never  been  in  England. 
Now  executors  represent  the  testator,  and  have  all  his  rights  as  representing  him. 
If  the  testator  had  returned,  he  might  have  brought  this  action,  and  I  think  his 
executors  may  also  do  so.  It  is  not  now  necessary  to  consider  the  question,  whether 
the  executor  would  be  able  to  bring  the  action  after  the  expiration  of  six  years.  It 
is  enough  to  sav  that  that  question  does  not  now  arise. 

Parke,  B.  "  I  am  of  the  same  opinion  with  my  Lord  Chief  Baron.  The  /th  .section 
of  this  statute  extends  the  period  for  bringing  the  action  to  all  persons  who  are 
infants,  feme  coverts,  non  compotes  mentis,  imprisoned,  or  beyond  the  seas,  and 
enables  all  such  persons  to  sue  within  the  times  previously  limited,  the  time  to  be 
reckoned  from  the  moment  when  they  become  of  -age,  discovert,  &c.  It  is  quite  clear 
that  each  of  these  persons  might  have  [711]  brought  the  action  within  those  respective 
times,  and  it  appears  to  me  that  their  executors  might  equally  do  so,  as  staiuUng  in 
the  same  position  and  possessing  the  same  rights.  It  also  appears  to  me,  that  the 
opinion  of  the  Court,  in  the  case  of  Strithorst  v.  Grmms,  which  has  been  referred  t;o,  in 
effect  decides  the  present  case.  In  the  case  of  a  person  who  never  comes  to  England, 
it  is  questionable  whether  the  executor  does  not  retain  all  his  rights  under  the 
7th  section;  but  as  that  question  does  not  arise  here,  where  the  action  has  been 
brought  within  six  years,  it  is  unnecessary  to  decide  it.  I  am  inclined  in  such  case 
to  think  that  the  executor  is  under  no  restraint  whatever.  As  to  the  argument 
founded  on  the  equitable  construction  put  upon  the  4th  section  those  ^^^re  cases  in 
which  an  action  had  been  already  commenced,  and  a  reasonable  time  was  allowed  for 
its  continuance,  by  analogy  to  the  old  proceeding  by  journeys  accounts.  . 

EOLFE,  B.     I  am  of  the  same  opinion.     There  is  some  difficulty  n.  ^le  question 
but  the  positive  opinion  expressed  in  the  case  of  SMhorst  v.  (h-<mie  is  a   ^  e  S  o"°d 
upon  which  we  miy  rest  our  judgment.     It  was  there  decided,  that  fa  ore.gn^;;j 
and  whether  he  be'a  foreigner  or  not  makes  no  diflerence,-never  comes  to  England, 
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he  has  always  his  right  of  action,  and  so  have  his  executors  or  administrators  after  his 
death.  That  is  a  very  convenient  construction  of  the  statute.  There  is,  however,  this 
difficulty  :  the  7th  section  provides,  that  certain  persons,  including  such  as  are  beyond 
the  seas,  "  shall  be  at  liberty  to  bring  the  same  actions  within  such  times  as  are  before 
limited,  after  their  coming  to  full  age,  returned  from  beyond  the  seas,  &c."  Strictly 
speaking,  that  has  never  happened  ;  but  if  it  is  taken  as  following  clearly  that  the 
part}^  himself  might  bring  the  action,  what  is  to  become  of  the  executor's  action, 
where  the  tes-[712]-tator  never  comes  to  England  ?  My  Brother  Parke  thinks  that 
he  might  bring  it  at  any  time.  The  more  reasonable  equity  would  be,  to  consider  the 
right  of  action  as  accruing  to  the  executor  at  the  time  of  the  death  of  the  testator,  and 
that  the  action  ought  to  be  brought  within  six  years  of  that  time.  Here,  however, 
the  question  does  not  arise,  as  the  action  has  been  brought  within  six  years. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

NuNN  V.  Claxton.  May  2,  1849. — A  declaration  in  scire  facias  upon  a  judgment 
against  a  public  officer  of  a  banking  copartnership,  under  the  9  Geo.  4,  c.  46,  in 
one  part  referred  to  the  statute  and  in  others  to  the  statutes  ; — Held,  on  special 
demurrer,  that  these  averments  might  be  rejected  as  surplusage,  and  that  the 
declaration  was  gond.  Held,  also,  that  the  declaration  sufficiently  described  the 
defendant  as  "  now  a  member  of  the  said  copartnership. 

[S.  C.  6  D.  &L.  637;  13  Jur.  767.] 

Scire  facias.     The  declaration  was  in  the  following  form  :  — 

"  Our  Lady  the  Queen  sent  to  the  sheriff  of  the  county  of  Middlesex  her  writ  close 
in  these  words : — Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriff"  of  Middlesex,  greeting. 
Whereas  Henry  William  Nunn  lately,  that  is  to  say,  on  the  30th  day  of  March,  1848, 
in  the  Court  before  the  Barons  of  our  Exchequer  at  Westminster,  under  and  b}'  virtue 
of  the  statute  in  such  case  made  and  provided,  by  the  judgment  of  the  same  Court, 
recovered  against  Benjamin  Mew,  one  of  the  public  officers  for  the  time  being  of  and 
for  certain  persons  united  in  copartnership  for  the  purpose  of  carrying  on,  and  carrying 
on  the  trade  and  business  of  bankers  in  England,  according  to  the  statute  in  such  case 
made  and  provided,  by  and  under  the  name,  style,  and  firm  of  the  Isle  of  Wight  Joint- 
stock  Banking  Company ;  and  which  said  Benjamin  Mew,  before  and  at  the  time  of 
the  commencement  of  that  suit,  had  been,  and  at  the  time  of  the  giving  of  the  said 
judgment  still  was,  such  public  officer  as  aforesaid,  duly  registered  in  that  behalf, 
[713]  pursuant  to  and  according  to  the  force,  form,  and  effect  of  the  said  statutes,  and 
was  sued  in  that  action  as  the  nominal  defendant  for  and  on  behalf  of  the  said  co- 
partnership, according  to  the  force,  form,  and  effect  of  the  said  statutes,  as  well  a 
certain  debt  of  28,0001.,  as  also  81.  15s.,  which,  in  our  same  Court,  were  adjudged  to 
the  said  Henry  William  Nunn  for  his  damages,  &c. ;  whereof  the  said  Benjamin  Mew, 
as  such  public  officer  as  aforesaid,  is  convicted,  as  by  inspecting  the  rolls  of  our  said 
Exchequer  appears  to  us.  And  whereas,  on  behalf  of  the  said  Henry  William  Nunn, 
in  our  same  Court,  we  are  informed,  that,  although  judgment  has  been  so  as  aforesaid 
given,  yet  execution  of  the  debt  and  damages  aforesaid  still  remains  to  be  made ;  and 
on  behalf  of  the  said  Henry  William  Nunn,  in  our  same  Court,  we  are  further  informed 
that  Thomas  Claxton  now  is  a  member  of  the  said  copartnership  ;  wherefore  the  said 
Henry  William  Nunn  hath  hereby  besought  us  to  provide  him  a  proper  remedy  in 
this  behalf,  according  to  the  form  of  the  statutes  in  such  case  made  and  provided. 
And  we  being  willing  that  what  is  just  in  this  behalf  should  be  done,  we  command 
you  &c.,  to  make  known  &c.,  to  the  said  Thomas  Claxton,  that  he  be  befoie  the 
Barons  of  our  Exchequer  at  Westminster  on  Wednesday  the  3rd  day  of  May,  1848, 
to  shew  if  he  hath  or  knoweth  of  anything  to  say  for  himself  why  the  said  Henry 
William  Nunn  ought  not  to  have  execution,  according  to  the  form  of  the  said  statutes 
in  such  case  made  and  provided,  against  him  the  said  Thomas  Claxton,  so  being  such 
member  of  the  said  copartnership  for  the  time  being  as  aforesaid,  as  is  alleged,  for  the 
debt  and  damages  aforesaid,  with  interest  upon  the  said  two  several  sums  of  28,0001. 
and  81.  15s.  at  the  rate  of  41.  per  centum  per  annum  from  the  said  30th  day  of  March, 
A.D.  1848,  on  which  day  the  judgment  aforesaid  was  entered  up  as  aforesaid,  according 
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to  the  force,  form,  ;ind  effect  of  the  said  recovery,  and  of  the  said  statutes,  if  it  shall 
seem  expedient  for  the  said  Henry  William  Nunn  so  to  do.  And  in  what  [714] 
manner  you  shall  eveeute  this  our  writ,  make  appear  to  the  said  Barons  at  Westminster 
on  the  1st  day  of  May,  1848,  and  have  you  there  the  names  of  those  by  whom  you 
shall  make  known  to  him  the  said  T.  Claxton,  and  this  writ.  Witness  &c.  On  which 
day  come.s  &c. ;  and  hei'e  upon  the  said  Henry  William  Nunn  prays  execution  against 
the  said  I'Ahvard  Lomer  of  the  debt,  damages,  and  interest  aforesaid,  according  to  the 
force,  form,  and  effect  of  the  said  recovery,  and  of  the  statutes  in  such  case  made  and 
provided,  to  be  adjudged  to  him,"  &c 

Special  demurrer,  stating  that  the  declaration  was  bad,  for  not  alleging  with 
sutticient  certainty  what  statute  or  statutes  the  plaintiff"  relied  upon,  and  also  for  not 
containing  any  sutticient  statement  of  the  time  when  the  defendant  was  a  member 
of  the  copartnership  against  which  judgment  had  been  obtained.  Joinder  in 
demurrer. 

Willes,  in  support  of  the  demurrer.  There  are  two  main  objections  to  this  declara- 
tion. The  form  adopted  is  new,  and  the  plaintiff  does  not  state  the  statute  upon 
which  he  proceeds,  or  whether  it  is  upon  one  statute  or  several ;  and  secondly,  there 
is  no  sufficient  statement  to  shew  that  the  defendant  is  a  person  within  the  13th 
section  of  the  7  Geo.  4,  c.  46,  against  whom  execution  may  be  issued.  With  respect 
to  the  first  objection,  there  are  manj'  statutes  which  have  reference  to  the  liability  of 
Joint-stock  Banks.  In  addition  to  the  statute  last  cited,  there  are  also  the  1  &  2 
Vict.  c.  96,  and  the  3  &  4  Vict.  c.  Ill,  and  the  7  &  8  Vict.  c.  113.  Under  the  13th 
section  of  the  latter  Act,  the  remedy  would  seem  to  be,  not  by  scire  facias,  but  by 
application  to  a  judge  or  the  Court.  The  present  proceeding  ought,  therefore,  to  shew 
distinctly  under  which  particular  statute  the  plaintiff  seeks  relief.  W^ith  regard  to 
the  second  objection,  the  declaration  does  not  follow  the  words  of  the  13th  section  of 
the  7  Geo.  4,  e.  46.  The  defendant  may  not  have  been  a  member  at  the  time  the  writ 
was  sued  out ;  the  al-[715]-legation  in  the  declaration  is,  that  the  defendant  now  is  a 
member  of  the  said  copartnership.  [Parke,  B.  I  do  not  see  any  other  form  which 
could  be  more  properly  adopted.]  There  is  a  distinction  between  the  time  when  the 
writ  is  tested,  and  when  it  is  sued  out ;  the  writ  might  be  issued  in  vacation,  and 
tested  of  the  previous  term,  so  that,  at  the  time  it  was  so  sued  out,  the  defendant 
might  not  have  been  a  member.  The  plaintiff,  therefore,  should  have  stated,  that, 
at  the  time  of  the  issuing  of  the  writ,  the  defendant  was  a  member  of  the  copartnership. 

Crompton,  contra.  The  declaration  is  good.  In  reality  there  is  only  one  statute 
which  applies  here,  viz.  the  7  Geo.  4,  c.  46.  The  same  powers  are  continued  by  the 
7  &  8  Vict.  c.  113,  s.  47,  so  that  either  statute  may  be  referred  to.  At  all  events,  the 
reference  to  the  statutes  in  other  parts  of  the  declaration  is  mere  surplusage.  This, 
though  called  a  declaration,  is  merely  a  mode  of  entering  a  writ  on  record,  and  the 
defendant  should  have  pleaded  nul  tiel  lecord,  and  should  not  have  demurred.  In 
Alderson  v.  Johnson  (2  M.  &  W".  70),  where  the  declaration  commenced  by  stating  that 
the  plaintiflF  was  debtor  to  the  king,  &c.,  and  concluded  with  the  quo  minus  clause, 
this  Court  held,  that  the  declaration  was  unobjectionable  upon  special  demurrer,  and 
that  the  proper  course  would  have  been  to  have  made  an  application  to  a  Judge  at 
Chambers  to  strike  out  the  superfluous  matter.  So  here,  the  statement  of  the  statutes 
at  most  is  mere  surplusage.  [Parke,  B.  All  these  averments  about  the  statutes  are 
mere  surplusage.  This  is  not  like  those  cases  where  the  particular  offence  is  created 
by  statute ;  there  the  offence  must  be  charged  to  be  against  the  statute  or  statutes,  as 
the  case  may  be.  He  referi-ed  to  Earl  of  Clanricarde  v.  Stakes  (7  East,  516).]  The 
other  objection  is  not  good  ;  the  declaration  is  in  the  usual  form  ;  [716]  if  the  defendant 
really  was  not  a  member  of  the  Company  at  the  time  of  the  issuing  of  the  writ,  he 
may  plead  it. 

Willes  replied. 

Parke,  B.  This  declaration  is  sufficient.  You  need  not  state  the  title  of  the 
statute,  as  the  Court  is  supposed  to  know  what  the  statute  is  :  but  if  you  do  set  it 
,  out,  and  incorrectly,  it  will  be  bad.  The  averments  as  to  the  statutes  may  be  rejected 
as  surplusage.  W'ith  regard  to  the  other  objection,  I  do  not  see  what  other  form 
could  be  adopted.  If  it  turns  out  that  the  defendant  ceased  to  be  a  member  before 
the  actual  issuing  of  the  writ,  he  will  be  entitled  to  set  up  that  defence  by  pleadmg  it. 

Pollock,  C.  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff". 
Ex.  Div.  X.— 33* 


1034  KEIGHTLEY    V.   WATSON  3  EX.  717. 

Keigiitley  v.  Watson  and  Another.  April  27,  1849. — Covenant  by  one  plaintiff, 
on  a  deed  executed  by  one  A.  A.  D.  of  the  fii.st  part,  the  plaintiff  of  the  second 
part,  and  the  defendants  of  the  third  part.  The  deed,  after  reciting  that  A.  A.  D. 
had  agreed  to  purchase  certain  land  of  the  plaintiff,  which  same  land  A.  A.  D. 
had  agreed  to  sell  to  the  defendants,  stated  that  it  was  thereby  covenanted  by 
each  party  thereto,  that  A.  A.  D.  should  sell,  and  the  defendants  should  purchase, 
the  said  land  at  73351.,  9001.  to  be  paid  upon  the  execution  of  the  deed,  and 
64351.  on  the  27th  of  November,  1851.  The  deed  then  contained  the  following 
covenant : — "  And  the  said  R.  W.  and  H.  W.  (the  defendants),  for  themselves, 
their  heirs,  &c.,  hereby  covenant  with  the  said  W.  T.  K.  (the  plaintiff),  his 
executors,  &c.,  and,  as  a  separate  covenant,  with  the  said  A.  A.  D.,  his  executors, 
&c.,  that  they  the  said  R.  W.  and  H.  W.,  their  heirs,  &c.,  shall,  on  performance 
of  the  covenant  and  agreement  hereinbefore  contained  on  the  part  of  the  said 
A.  A.  D.,  pay  to  the  said  W.  T.  K.,  his  executors,  &c.,  or  to  the  said  A.  A.  D., 
his  executors,  &c.,  in  case  the  said  W.  T.  K.,  his  executors,  &c.,  shall  then  have 
been  paid  his  or  their  purchase-money,  payable  &c.,  the  sum  of  64351.,  being  the 
remainder  of  the  said  purchase-money,  on  or  before  the  27th  of  November,  1851. 
And  further,  that  the  said  R.  W.  and  H.  W.,  their  heirs,  &c.,  shall,  in  the  mean- 
time, and  until  the  whole  of  the  said  sum  of  64351.  shall  be  paid  off,  pay  to  the 
said  W.  T.  K.,  his  executors,  &c.,  interest  on  so  much  of  the  purchase-money  as 
shall  from  time  to  time  remain  unpaid,  at  the  late  of  51.  percent,  per  annum,  from 
the  date  of  these  presents,"  &c. : — Held,  that  AV.  T.  K.,  the  plaintiff',  might 
properly  sue  alone  for  interest  on  the  unpaid  portion  of  the  purchase-money,  the 
covenant  being  several. 

[S.  C.  18  L.  J.  Ex.  339.] 

Covenant  upon  an  indenture  of  the  27th  of  November,  1844,  made  between  one 
A.  A.  Dobbs  of  the  first  part,  the  plaintiff'  of  the  second  part,  and  the  defendants  and 
one  Jerome  Smith,  since  deceased,  of  the  third  part  (profert).  The  declaration,  after 
reciting  certain  matters  in  the  deed,  and  setting  out  certain  covenants  hereinafter  ex- 
[717]-pressly  stated,  and  the  necessary  averments  of  performance,  &c.,  alleged  as  a 
breach  the  non-payment  by  the  defendants  to  the  plaintiff'  of  certain  interest  on  a 
part  of  the  purchase-money  of  certain  lands,  &c.,  payable  by  virtue  of  that  instrument. 

The  defendants,  having  craved  oyer  of  the  deed,  set  it  out  in  their  plea  verbatim. 
The  deed,  after  reciting  an  indenture  entered  into  by  the  defendants  and  plaintiff  and 
Dobbs,  whereby  the  latter  agreed  to  purchase  of  the  plaintiff"  certain  parcels  of  land 
and  tenements,  and  after  reciting  that  Dobbs  had  agreed  with  the  defendants  and 
Smith  to  sell  them  the  said  several  parcels  of  land  and  tenements,  stated  that  each  of 
the  parties  thereto,  so  far  as  related  to  the  acts  and  deeds  on  his  own  part  to  be 
performed,  did  thereby  for  himself,  his  heirs,  &c.,  covenant  and  agree  with  the  other 
of  them,  that  Dobbs  should  sell,  and  the  defendants  and  Smith  should  purchase,  the 
said  parcels  of  land  (describing  them)  at  the  sum  of  73351.,  to  be  paid  by  the  defen- 
dants and  Smith  by  the  payment  of  9001.  upon  the  execution  of  the  deed,  and  64351. 
on  the  27th  of  November,  1851;  and  that  Dobbs  should  then,  or  within  a  month 
after  notice,  deliver  to  the  defendants  and  Smith  an  abstract  of  his  title,  &c.  The 
deed  then  proceeded  to  state  that  Dobbs  covenanted  "  that  he,  and  that  all  other 
necessary  conveying  parties,  &c.,  should,  on  payment  on  the  27th  of  November,  1851, 
of  the  said  sum  of  64351.,  remainder  of  the  said  purchase-money  as  aforesaid,  execute 
a  proper  conveyance  of  the  said  hereditaments,  &c.,  unto  the  defendants  and 
Smith,"  &c. 

Then  followed  the  covenant  upon  which  the  present  action  was  brought : — "  And 
the  said  R.  Watson,  H.  Watson,  and  J.  Smith,  for  themselves,  their  heirs,  executors, 
and  administrators,  hereby  covenant  with  the  said  W.  T.  Keightley,  his  executors, 
administrators,  and  assigns,  and  as  a  separate  covenant  with  the  said  A.  A.  Dobbs, 
his  executors,  [718]  administrators,  and  assigns,  that  they  the  said  R.  Watson, 
H.  Watson,  and  J.  Smith,  their  heirs,  executors,  administrators,  and  assigns,  shall,  on 
performance  of  the  covenant  and  agreement  hereinbefore  contained  on  the  pai-t  of  the 
said  A.  A.  Dobbs,  pay  to  the  said  W.  T.  Keightley,  his  executors,  administrators,  or 
assigns,  or  to  the  said  A.  A.  Dobbs,  his  executors,  administrators,  or  assigns,  in  case 
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the  said  W.  T.  Keightley,  his  executors,  administrators,  or  assigns,  shall  then  have 
been  paid  his  or  their  purchase-money,  paj'able  by  virtue  of  the  said  in  part  recited 
contract,  the  sum  of  64351.,  being  the  remainder  of  the  said  purchase-money,  on  or 
before  the  27th  day  of  November,  1851  ;  and  further,  that  the  said  R.  Watson, 
H.  Watson,  J.  Smith,  their  heirs,  executors,  administrators,  or  assigns,  shall,  in  the 
meantime,  and  until  the  whole  of  the  said  sum  of  643.">1.  shall  be  paid  off,  pay  to  the 
said  W.  T.  Keightley,  his  executors,  administrators,  and  assigns,  interest  on  so  much 
of  the  purchase-money  as  shall  from  time  to  time  remain  unpaid,  at  the  rate  of  51. 
per  cent,  per  annum  from  the  date  of  these  presents,  by  equal  half-yearly  payments, 
on  the  27th  of  May  and  27th  of  November  in  each  year;  the  first  payment  of  the 
said  interest  to  be  made  on  the  27th  day  of  May  next." 

The  deed  then  contained  a  covenant  b}'  Dobbs  with  the  defendants  and  J.  Smith, 
as  to  making  certain  sewers,  with  certain  provisions  respecting  them  ;  with  a  proviso 
that  the  defendants  and  J.  Smith  should  be  entitled  to  immediate  possession  of  the 
premises,  and  that  they  should  be  entitled  to  an  absolute  conveyance  of  any  portion 
upon  the  paj'ment  of  a  certain  sum  per  square  yard,  in  case  W.  T.  Keightley  had  been 
paid  all  that  was  due  to  him,  &c.  There  was  also  a  covenant  with  a  power  of  sale  to 
Dobbs  upon  non-payment  of  interest  or  principal,  with  a  certain  proviso  as  to  com- 
pensation for  mistake  in  quantity.  Then  followed  a  covenant  by  the  plaintiflf  that  he 
would  not  exercise  his  [719]  power  of  sale  under  the  contract  with  Dobbs,  until 
default  in  payment  by  the  defendants  of  interest  or  principal ;  and  for  conveyance  of 
portions,  if  required,  according  to  the  provisions  of  the  deed ;  and  that  the  plaintiff 
would  apply  all  monies  received  from  the  defendants  and  J.  Smith  in  part  payment 
of  the  debt  due  from  Dobbs. 

General  demurrer,  and  joinder. 

The  defendants'  point  for  argument  was,  that  the  declaration  was  bad,  on  the 
ground  that  the  said  A.  A.  Dobbs,  one  of  the  parties  to  the  deed,  was  not  joined  in 
the  action  as  a  co-plaintiff. 

Cowling,  in  support  of  the  demurrer.  The  declaration  is  bad,  by  reason  of  the 
omission  of  Dobbs  as  a  co-plaintiff.  The  deed  discloses  that  he  has  a  joint  interest 
with  the  plaintiffs  in  the  subject-matter  of  this  action.  If  the  interest  is  capable  of 
being  construed  as  joint,  Dobbs  ought  to  have  been  joined  in  the  action.  That  is  the 
rule  laid  down  by  this  Court  in  Bradburne  v.  BoffieJd  (14  M.  &  W.  572).  UopJcinson 
V.  Lee  (6  Q.  B.  964)  is  directly  in  the  defendants'  favour.  The  covenant  there 
contained  the  word  "distinct," — here  it  is  "separate;"  and  the  Court  of  Queen's 
Bench  held  that  a  party  ought  to  have  been  joined  by  reason  of  her  joint  interest, 
disclosed  by  the  deed,  in  the  subject-matter  of  the  covenant.  [He  also  referred  to 
Anderson  v.  Mariindah  (1  East,  497).] 

Crompton,  contra.  The  words  of  this  covanant  aie  expressly  several,  and  not 
joint ;  and,  as  there  is  no  joint  interest  in  the  subject-matter  of  this  covenant  disclosed, 
the  action  is  properly  brought  bj'  the  plaintiff  alone.  There  is  no  rule  of  law  which 
precludes  parties,  if  they  please,  from  [720]  entering  into  joint  and  several  covenants 
in  the  same  instrument,  piovided  they  express  their  intention  clearly  ;  and  such  a 
course  prevents  the  necessity  of  several  instruments  to  effect  that  object.  It  is  in  all 
cases  purely  a  question  of  construction.  The  words  of  the  deed,  "as  a  separate 
covenant"  with  the  plaintiff,  are  express.  If  the  words  were  ambiguous,  then  it 
would,  no  doubt,  be  necessary  to  look  to  the  interest  of  the  parties.  The  case  of 
Hophituon  v.  Lee,  even  if  it  be  considered  as  a  correct  decision,  is  distinguishable  from 
the  present ;  for  there  the  words  were  "  as  a  distinct  covenant  with  and  to  the  said 
A.  C.  H.,"  which  might  mean  that  the  subject-matter  of  the  covenant  was  not  to  be 
mixed  up  with  the  others  ;  and  moreover,  the  party  not  joined  had  a  joint  interest. 
It  was  consistent  with  the  words  there  used,  that  the  covenant,  although  distinct, 
was  intended  to  be  joint.  In  SUngshy's  case  (5  Eep.  18  b.),  the  covenant  was  with 
certain  persons  named,  and  "cum  quolibet  et  qualibet  eorum,"  which  words  are 
ambiguous.  The  word  "separate"  or  "several  '  is  a  technical  word,  which  the  word 
"distinct"  is  not.  The  fact  that  a  party  has  some  interest  in  the  consideration 
stated  in  the  deed  is  not  a  sufficient  reason  that  he  should  be  joined  in  the  action. 
In  Mills  V.  Lwiln-oke  (7  M.  &  G.  218),  all  the  parties  had  some  interest,  and  yet  it  was 
there  held  that  they  might  sue  separately :  Servante  v.  James  (10  B.  &.  C.  410).  The 
rule,  as  contended  for  bv  the  plaintiff  in  the  present  case,  is  consonant  with  that  laid 
down  in  Bradbunui  v.  liotjield  (14  M.  &  W.  559)  and  Sorsbie  v.  Park  (12  M.  &  \V.  146). 


1036  KEIGHTLEY    V.  WATSON  3  EX.  721. 

[He  also  cited  Tipjwt  v.  Hav-key  (3  Mod.  263),  Dyer,  370,  464,  Withers  v.  Birchum 
(3  B.  &  C.  254),  and  2  Wms.  Saund.  117  b.] 

Cowling,  in  reply.  The  rule  is,  that,  if  the  language  of  [721]  the  covenant  is 
capable  of  being  so  construed,  it  is  to  be  taken  as  joint  or  several,  according  to  the 
interest  of  the  parties  to  it.  The  word  here  is  "  separate,"  and  not  "  several,"  and 
that  word  makes  no  ditlerence.  [Kolfe,  B.  The  words  separate  and  .several  are  in 
reality  the  same,  both  coming  from  the  same  word,  sepai'O,  the  only  difference  being 
the  change  in  the  mannei-  of  articulation.]  The  interest  which  the  plaintiff  and  Dobbs 
have  in  this  covenant  is  joint,  and  not  separate  ;  both  are  interested  in  the  considera- 
tion. Dobbs  is  relieved  by  payments  to  the  plaintiff'.  Hopkinson  v.  Lee  is  precisely 
in  point.  If  the  plaintiff's  argument  be  correct,  two  actions  would  lie, — one  by  Dobbs, 
and  the  other  by  the  plaintiff:   JFakefidd  v.  Broivn  (9  Q.  B.  209). 

Pollock,  C.  B.  I  am  of  opinion  that  in  this  case  the  plaintiff'  is  entitled  to  the 
judgment  of  the  Court.  I  consider  that  the  inquiry  really  is  as  to  the  true  meaning 
of  the  covenant,  at  the  same  time  bearing  in  mind  the  rule — a  rule  which  I  am  by  no 
means  willing  to  break  in  upon — that  the  same  covenant  cannot  be  treated  as  joint  or 
several  at  the  option  of  the  covenantee.  If  a  covenant  be  so  constructed  as  to  be 
ambiguous,  that  is,  so  as  to  serve  either  the  one  view  or  the  other,  then  it  will  be  joint, 
if  the  interest  be  joint,  and  it  will  be  several,  if  the  interest  be  several.  On  the  other 
hand,  if  it  be  in  its  terms  unmistakeably  joint,  then,  although  the  interest  be  several, 
all  the  parties  must  be  joined  in  the  action.  So,  if  the  covenant  be  made  clearly 
several,  the  action  must  be  several,  although  the  interest  be  joint.  It  is  a  question  of 
construction.  What,  then,  in  this  case,  did  the  parties  mean?  The  words  of  the 
covenant  are,  "And  the  said  E.  Watson,  M.  Watson,  and  J.  Smith,  for  themselves, 
their  heirs,  executors,  and  administrators,  hereby  covenant  with  the  said  W.  T.  Keightley, 
his  executors,  administrators,  and  assigns,  [722]  and  as  a  separate  covenant  with  the 
said  A.  A.  Dobbs,  his  executors,  administrators,  and  assigns,  that  they  "  will  do  so  and 
so.  If  I  am  to  put  a  construction  upon  that,  I  should  say  that  it  is  intended  to  be  a 
several  or  sepai'ate  covenant.  In  the  case  of  Hopkinson  v.  Lee,  it  seems  to  have  been 
understood  at  one  time  by  this  Court  that  there  were  joint  words.  There  are  certainly 
none.  But  the  nature  of  the  interest,  upon  looking  into  that  particular  case,  may 
possibly  justify  that  decision.  The  words  of  this  instrument  are  several,  and  its  terms 
disclose  a  several  interest ;  the  covenant,  therefore,  must  be  construed  according  to  the 
words,  as  a  several  covenant,  and  it  appears  to  me  that  the  words  used  by  the  parties 
were  intended  to  create  such  a  covenant.  I  think,  therefore,  that  the  plaintiff  is 
entitled  to  sne  alone. 

Parke,  B.  I  am  entirely  of  the  .same  opinion  with  the  Lord  Chief  Baron.  With 
respect  to  the  rule  of  law  on  this  question,  I  apprehend  that  there  is  no  doubt  about  it. 
That  rule  was  correctly  laid  down  by  Lord  Chief  Justice  Gibbs,  in  the  case  of  James  v. 
Emery  (5  Price,  533),  as  taken  with  the  qualification  annexed  to  it  by  Mr.  Preston, 
which  is  to  be  found  in  his  edition  of  the  "Touchstone"  (Shep.  Touch.  166).  That 
qualification  was  adopted  by  Lord  Abinger,  C.  B.,  and  myself,  in  the  case  of  Sorshie  v. 
Park  (12  M.  &  W.  1.56,  158) ;  and  I  apprehend  that  the  Court  of  Queen's  Bench  mis- 
understood us  in  the  interpretation  which  they  put  upon  that  rule,  as  there  laid  down 
by  us.  I  had  I'eason  to  explain  the  matter  afterwards,  at  some  length,  in  the  case  of 
Bradhurne  v.  Botjield,  in  which  I  pointed  out  that  neither  Lord  Abinger  nor  myself 
had  the  least  intention  of  interfering  with  Anderson  v.  Martindale,  or  with  any  of  the 
decided  cases.  The  rule  that  covenants  aie  to  be  construed  according  to  the  interest 
of  the  parties,  is  a  rule  of  construction  merely,  [723]  and  it  cannot  l)e  supposed  that 
such  a  rule  was  ever  laid  down  as  could  prevent  parties,  whatever  words  they  might 
use,  from  covenanting  in  a  different  manner.  It  is  impossible  to  say  that  parties  may 
not,  if  they  please,  use  joint  words,  so  as  to  express  a  joint  covenant,  and  thereby  to 
exclude  a  se\'eral  covenant,  and  that,  because  a  covenant  may  relate  to  several  interests, 
it  is  therefore  necessarily  not  to  be  construed  as  a  joint  covenant.  If  there  be  words 
capable  of  two  constructions,  we  must  look  to  the  interest  of  the  parties  which  they 
intended  to  protect,  and  construe  the  words  according  to  that  interest.  I  apprehend 
that  no  case  can  be  found  at  variance  with  that  rule,  unless  Hupkinson  \.  Lee  may  be 
thought  to  have  a  contrary  aspect.  During  the  course  of  the  argument  in  Bmdburne 
V.  Boljield,  I  certainly  was  under  the  impression,  fi'om  reading  the  case  of  Ilopkhuon  v. 
Lee,  that  there  were  in  that  case  words  capable  of  such  a  construction  as  to  make  the 
covenant  a  joint  covenant.     If  that  had  been  so,  then  the  words  subsequently  intro- 
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duced,  would  not  have  made  it  several,  unless  there  had  also  been  an  interest  in 
respect  of  which  it  could  be  several,  according  to  the  rule  referred  to  by  the  Lord 
Chief  Baron,  as  laid  down  in  Slin.[fsbi/'s  case,  that  it  is  not  competent  to  the  Court  to 
hold  the  same  covenant  joint  or  several  at  the  option  of  the  covenantee.  Now  we  are 
to  apply  the  above-mentioned  rule  to  the  ease  before  the  Coui't,  and  to  see  whether 
the  present  covenant  is  a  separate  covenant  with  the  plaintiff  alone,  or  a  joint  covenant 
with  the  plaintiff  and  Dobbs,  who  has  not  been  joined  in  the  action.  I  think  that  there 
is  no  difficulty  in  saying  that  it  is  a  separate  covenant  with  the  plaintifi'  alone — that 
there  are  no  words  to  constitute  it  a  joint  covenant — and  that  the  matters  therein 
mentioned  are  capable  of  being  understood  as  composing  two  diHerent  covenants, 
relating  to  two  different  interests,  the  one  in  which  Keij;htley  is  concerned,  and  the 
other  in  which  Dobbs  is  [724]  concerned.  The  covenant  is  this  :  "  The  defendants, 
for  themselves,  their  heirs,  executors,  and  administrators  covenant  with  Keightley,  his 
executors,  administrators,  and  as.signs ;  and,  as  a  separate  covenant,"  not — "and  with 
A.  A.  Uoljbs;"  "and,  as  a  separate  covenant  with  A.  A.  Dobbs,  his  executors,  &c." 
[His  Lordship  read  the  covenant,  and  proceeded.]  Now  in  this  case  there  are  two 
separate  interests,  to  be  provided  for  by  these  separate  covenants  ;  and  in  this  re.spect 
the  case  differs  entiiely  from  that  of  Ilopkinsmi  v.  Lee,  because,  upon  looking  at  the 
context  in  that  case,  there  was,  in  truth,  only  one  joint  interest  to  be  protected.  It 
was  the  money  of  one  which  the  other  had  advanced.  But  in  the  present  case  there 
are  clearly  two  distinct  and  separate  interests  to  be  protected  by  the  covenants  :  one 
is  Keightley's  interest  in  the  principal,  until  he  shall  have  been  paid  off  by  Dobbs,  in 
which  case  Dobbs  would  have  to  receive  the  whole  of  the  purchase-money  ;  and,  if  he 
should  be  paid  off  by  Dobbs,  then  a  separate  interest  in  Dobbs  to  receive  the  purchase- 
money  or  balance  of  the  puichase-monej',  on  the  day  when  the  purchase  should  be 
completed.  These  are  two  distinct  and  separate  interests.  Then,  there  being  in  this 
case  no  joint  words,  it  is  obvious  that  the  parties  meant  these  to  be  two  covenants  in 
respect  of  their  separate  interests,  and  they  ought  to  be  so  construed.  Then  comes 
that  branch  of  the  covenant  upon  which  the  action  is  brought,  namely,  to  pay  the 
interest  in  the  meantime.  Now,  that  is  a  covenant  to  pay  interest  to  Keightley  in 
the  meantime.  It  is  obvious  that  he  is  the  person  who  is  intended  to  receive  it.  And, 
in  the  next  place,  there  is  no  provision  as  to  what  is  to  be  done  in  case  Keightley  is 
paid.  It  seems  to  me  to  be  quite  clear,  that  the  parties  mean  that  Keightley  is  to 
receive  the  interest  on  his  own  account,  until  he  be  paid  off',  and,  if  he  should  be  paid 
off  the  principal  by  Dobbs,  then  that  he  is  to  receive  the  interest  of  the  purchase-money 
as  trustee  for  Dobbs,  until  the  [725]  principal  is  paid  oft'.  Looking,  therefore,  at  the 
interest  of  the  parties,  as  it  appears  from  the  context,  we  are  not  only  able,  but  called 
upon,  according  to  the  express  words,  to  construe  this  to  be  a  separate  covenant.  If 
there  had  been  words  importing  a  joint  covenant  with  the  plaintiff  and  Dobbs  as  to 
the  principal  money,  I  should  have  felt  considerable  difficulty  in  .saying  that  an  action 
for  interest  must  not  have  been  brought  liy  both,  because  in  that  case  there  would  have 
been  an  interest  which  the  joint  covenant  would  protect,  although,  with  regard  to  the 
other  part,  there  would  not  have  been  any  such  joint  interest.  But  the  absence  of 
any  words  to  constitnte  a  joint  covenant  is  a  strong  argument  with  me  that  it  was 
the  intention  of  the  parties,  that,  at  all  events,  when  the  contingency  should  happen 
of  the  principal  being  paid  off,  the  interest  was  to  be  paid  to  Keightley,  and  that  he 
was  the  person  to  sue,  if  that  were  not  paid.  Without  any  further  observations  upon 
the  case  of  Hopkinson  v.  Lee,  it  seems  to  me  that  the  present  case  is  clearly  distinguish- 
able from  it,  because  on  the  face  of  this  instrument  the  parties  have  separate  interests  ; 
so  that  we  are  called  upon  to  construe  a  separate  covenant  according  to  the  precise 
words  of  it.  I  feel  no  difficulty  in  saying,  that  the  rule  which  we  adopted  in  Bradburne 
v.  Botjidd  is  the  correct  one ;  I  think  it  is  impossible  to  doubt  the  rule  to  be  one  of 
construction  merely,  and  that,  like  all  other  rules  of  construction,  it  must  bend  to 
express  words.  It  cannot  be  supposed  that  there  can  be  any  intention  on  the  part 
of  the  Court  to  force  parties  to  do  a  joint  act  when  they  intended  to  do  a  separate 
act,  or  to  do  a  separate  act  when  they  intended  to  do  a  joint  act,  and  in  either  case 
have  clearly  expressed  such  intention. 

RoLFE,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  question  turns 
entiiely  upon  the  rule,  as  stated  by  my  Brother  Parke,  which  was  distinctly  laid  down 
by  this  [726]  Court  in  the  cases  cited,  and  in  which  I  fully  concur.  It  appears  to  me 
that  Mr.  Preston's  suggestion  was  perfectly  well  founded,  that  the  rule  in  SUngshy's 
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ccise  was  not  a  rule  of  law,  but  a  mere  rule  of  consti'uction.  From  that  case  it  appears, 
that,  if  a  covenant  be  cum  quoliljet  et  qualibet  eoruni,  that  may  be  either  a  joint  or 
several  covenant,  and  it  will  depend  upon  the  context  whether  it  is  to  be  taken  as 
a  joint  or  several  ;  but  it  cannot  be  both.  The  rule  given  in  SUngnhy's  case  is  not  very 
satisfactory  to  my  mind,  namely,  with  regard  to  the  difficulty  which  arises  as  to  the 
proper  person  to  recover  damages.  If  a  party  choose  to  enter  into  a  covenant  which 
creates  such  a  difficulty,  I  do  not  see  what  the  Court  has  to  do  with  it.  It  is  clear 
that  parties  can  so  contract  by  separate  deeds  ;  why,  then,  should  they  not  be  able 
equally  to  do  so  by  separate  covenants  in  the  same  deed?  If  they  so  word  one  cove- 
nant as  to  make  it  a  joint  and  separate  covenant,  had  it  not  been  otherwise  decided, 
I  confess  I  should  have  seen  nothing  e.vtraordinary  in  holding,  that  if  they  choose  so 
to  contract  as  to  impose  upon  themselves  that  burthen,  and  state  it  to  be  both  joint 
and  several,  the  Court  ought  so  to  construe  it.  But  Slinf/shy's  case  has  laid  down  the 
opposite  rule.  I  take  it,  that  from  that  time  the  rule  has  always  been — whether 
distinctly  expressed  or  not  it  is  not  necessary  to  consider — but  the  rule  has  been,  that 
you  are  to  look  and  see  from  the  context  what  the  parties  meant.  Applying  that  rule 
here,  I  see  no  doubt  about  the  question.  They  have  said  in  terms,  that  it  is  to  be 
a  separate  covenant.  According  to  the  other  construction,  if  Dobbs  had  satisfied 
Keightley,  and  Dobbs  had  died,  Keightley  might  have  to  sue  for  the  money  coming  to 
Dobbs,  or  vice  versa :  or  suppose  Dobbs  had  not  satisfied  Keightley,  and  Keightley 
died,  Dobbs  would  have  had  to  sue  for  the  money  coming  to  Keightley 's  representa- 
tives. It  is  clear  that  is  not  what  the  parties  meant.  They  have  [727]  expi'essed 
themselves  in  words  shewing  it  was  to  be  a  separate  covenant  with  each,  and  I  think 
we  should  .so  hold  it ;  consequently  the  plaintiff  is  entitled  to  our  judgment. 

Platt,  B.  It  appears  by  the  lecitals  in  this  deed,  that  Dobbs  had  purchased 
certain  lands  of  Keightley,  and  that  Dobbs  sold  the  same  land  for  73351.  to  the  defen- 
dants, but  that  inasmuch  as  at  that  time  Dobbs,  not  having  paid  his  purchase-money 
to  Keightley,  was  not  in  possession  of  the  conveyance  of  the  land,  it  then  became 
necessary  that  the  second  vendees  should  have  the  security  of  the  first  vendor,  in  order 
to  have  an  additional  chance  of  receiving  the  title  which  they  ought  to  have  upon 
payment  of  the  money,  and  that  accordingly'  this  contract  was  entered  into.  What 
then  is  to  be  provided  for?  VVhy,  undoubtedly.  Dobbs  is  to  be  paid  his  money,  but 
Keightley,  at  the  same  time,  would  not  have  entered  into  this  deed,  unless  he  saw  his 
way  to  the  security  of  the  money  to  be  paid  by  Dobbs : — these  are  the  reasons  for 
this  covenant.  The  covenant  is  expressly  for  the  protection  of  Keightley  in  the  first 
instance,  because  Watson  and  Smith  do  thereby  covenant  with  Keightley,  and  as 
a  separate  covenant  with  Dobbs,  that  they  will  pay  to  Keightley.  It  is  to  pay 
Keightley  the  purchase-money,  unless  Dobbs  has  already  paid  the  money  himself,  and 
in  the  event  of  his  having  paid  it,  then  the  purchase-money  is  to  be  paid  to  Dobbs, 
but  only  in  that  event.  Then  the  deed  goes  on  to  state,  that,  until  the  money  is  paid 
to  the  person  who  is  kept  out  of  it,  interest  upon  it  shall  be  paid  to  him.  It  is  plain 
that  the  interest  of  Keightley  was  quite  separate  from  that  of  Dobbs.  Then,  if  the 
interest  was  separate,  and  we  find  distinct  language  in  the  covenant  separating  the 
obligation  of  the  one  from  the  obligation  of  the  other,  is  the  Court  to  say  that  this 
is  a  joint  covenant?  If  any  language  can  be  used  stronger  than  another,  it  is  that 
which  is  used  on  the  present  occasion,  because  it  is  [728]  stated  to  be  a  separate  and 
not  a  joint  covenant  with  Dobbs,  plainly  shewing  that  the  covenant  with  Dobbs  is 
intended  to  be  entirely  separated  from  that  with  Keightley  ;  and  inasmuch  as  there 
is  no  rule  of  law  which  precludes  parties  from  entering  into  contracts  of  this  kind,  why, 
therefore,  should  not  the  Court  give  effect  to  it?  It  seems  to  me  that,  upon  the  whole, 
the  plaintiff  is  clearly  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 

In  the  Matter  of  an  Arbitration  between  the  Wilts,  Somerket,  and 
Weymouth  Railway  Company,  and  Charles  Fooks.  April  17,  1849. — A 
Railway  Company  and  a  landowner  having  agreed  to  settle  by  arbitration  the 
amount  of  compensation  to  be  paid  to  the  latter  for  his  land,  each  appointed  an 
arbitrator  ;  but  the  arbitrators  not  agreeing  as  to  the  appointment  of  an  umpire 
the  Company  applied  to  the  Commissioners  of  Railways  to  appoint  one  under  the 
Lands  Clauses  Consolidation  Act,  (8  &  9  Vict.  c.  18,  s,  28),  which  they  did  by 
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;i  document  not  under  seal,  and  .signed  by  a  person  not  describing  himself  a.s 
secretary  of  the  Board.  The  umpire  awarded  a  sum  as  compen.sation,  but  did 
not  find  whether  it  was  greater  or  less  than  the  sum  offered  by  the  Company,  and 
he  awarded  that  the  costs  of  the  claimant  should  be  paid  according  to  the 'pro- 
visions of  the  Lands  Clauses  Consolidation  Act.  A  rule  having  been  obtained  to 
set  aside  his  award,  on  the  grounds  that  the  umpire  was  not  legally  appointed, 
and  that  he  ought  to  have  settled  the  costs  of  the  claimant,  the  Court  refused  to 
make  the  rule  absolute,  considering  the  objections  too  doubtful  to  determine  on 
motion. 

This   was  a   rule   calling  on    "The  Wilts,   Somerset,   and    Weymouth    Railway 
Company  "  to  shew  cause  why  the  award  of  an  umpire  should  not  be  set  aside. 

It  appeared  fi'om  the  affidavits,  that,  in  the  year  1835,  the  Corporation  of  Weymouth 
demised  to  Charles  Fooks  a  piece  of  land  situate  within  the  borough  of  Weymouth, 
for  seventy-five  years,  at  a  rent  of  61.  per  annum.  In  the  year  1843,  C.  Fooks  (with 
the  assent  of  the  Lords  Commissioners  of  the  Treasury)  contracted  with  the  Corpora- 
tion for  the  purchase  of  the  reversion  of  the  land,  for  the  sum  of  1621.  15s.,  being  the 
value  affixed  by  the  Goveinment  Surveyor.  Subsequently  the  Railway  Company 
gave  notice  to  Fooks,  that  their  line  of  railway  would  pass  through  this  piece  of  land, 
and  they  required  him  to  send  in  particulars  of  his  claim,  [729]  which  he  accordingly 
did.  On  the  1st  of  May,  1848,  the  Company  gave  notice  to  Fooks,  that  they  would 
at  the  expiration  of  ten  days,  issue  their  warrant  to  the  sheriff  of  Dorset,  requiiing 
him  to  summon  a  jury  to  determine  the  amount  of  compensation  to  be  paid  for  the 
defendant's  interest  in  the  land,  or  for  any  damage  sustained  by  reason  of  the  execution 
of  the  works ;  and  they  thereby  offered  him  for  his  interest  and  such  damages  the  sum 
of  51.  On  the  13th  of  May,  1848,  Fooks  gave  the  Company  notice  that  he  desired 
his  claim  to  be  settled  by  arbitration  ;  he  also  stated  the  nature  of  his  interest  in  the 
lands,  and  claimed,  as  compensation  for  such  interest,  58601.,  and,  as  a  further  com- 
pensation for  damages,  25751.  Afterwards  the  Company  appointed  an  arbitrator  on 
their  part,  and  Fooks  appointed  another  on  his  part;  but  the  arbitrators  not  being 
able  to  agree  as  to  the  appointment  of  an  umpire,  the  Comp.any  applied  to  the  Com- 
missioners of  Railways  to  appoint  one,  in  pursuance  of  the  Lands  Clauses  Consolidation 
Act,  when  the  appointed  G.  Powell  by  the  following  document : — 

• 
"  Office  of  Commissioners  of  Railways, 
"Whitehall,  23rd  June,  1848, 

"Sir, — The  Commissioners  of  Railways  having  received  an  application  from 
Messrs.  Hunt,  on  the  part  of  the  Wilts,  Somerset,  and  Weymouth  Railway  Company, 
hereby  appoint  you,  in  virtue  of  the  powers  conferred  by  and  in  conformity  with  the 
Lands  Clauses  Consolidation  Act,  8  Vict.  c.  18,  s.  28,  umpire  in  the  matter  in  dispute 
between  the  Company  and  Mr.  C.  Fooks,  in  one  case,  and  the  said  Company  and 
Mr.  Richard  Hancock,  in  another  case, — I  have  the  honour  to  be,  Sir,  your  obedient 
servant,  "  H.  D.  Harne.ss, 

"  Geo.  Powell,  Esq.,  Capt.  Royal  Engineei-s. 

8  Beaufort  Buildings,  Strand." 

[730]  The  umpire  entered  upon  the  consideration  of  the  matters  referred,  and, 
after  several  meetings,  made  his  award  (after  reciting  the  above  notices)  as  follows : — ■ 
"  I  do  award  &c.  that  the  amount  or  sum  of  money  to  be  paid  by  the  said  Company 
to  the  said  C.  Fooks,  his  executors,  &c.,  as  and  for  and  by  way  of  compensation  and 
consideration-money  for  the  absolute  purchase  of  the  fee  simple  and  inheritance  in 
possession  of  and  in  all  those  several  pieces  or  parcels  of  lands  and  hereditaments  so 
agreed  to  be  purch.i,sed,  and  also  as  and  for  compensation  for  all  damage  to  be 
sustained  by  the  .said  C.  Fooks  by  reason  of  the  severing  of  the  lands  from  the  other 
lands  and  hereditaments  of  the  said  C.  Fooks,  or  by  the  exercise  by  the  said  Company 
of  the  powers  contained  in  the  said  Acts  or  either  of  them,  in  the  execution  of  the 
said  railway  and  works,  shall  be  the  sum  of  17351.,  the  same  being,  in  my  judgment, 
the  fair,  just,  and  reasonable  sum  which  ought  to  be  paid  by  the  said  Company  to 
the  said  G.  Fooks,  for  and  in  respect  of  the  matters  aforesaid,  and  to  me  referred 
as  aforesaid.  And  I  the  said  G.  Powell,  in  pursuance  of  the  powers  contained  in 
the  said  Acts,  some  or  one  of  them,  do  hereby  declare  that  I  have  settled  the  costs, 
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charges,  and  expenses  of  and  incident  to  my  arbitration  and  umpirage,  and  award, 
at  the  sum  of  Gyl.  10s. ;  and  the  costs  and  charges  of  the  said  C.  Fooks,  incident  to 
this  arbitration,  are  to  be  respectively  paid,  according  to  the  provisions  contained  in 
the  Act  intituled  'The  Lands  Clauses  Consolidation  Act,  1845.'" 

The  substantial  grounds  upon  which  the  rule  was  obtained  were,  first,  that  no 
legal  appointment  of  G.  Powell  was  made  by  the  Commissioners  of  Railways,  in 
pursuance  of  the  8  &  9  Viet.  c.  10-5.  Secondly,  that  the  award  was  not  final,  because 
it  did  not  shew  by  whom  the  costs  of  the  arbitration  should  be  borne,  or  the  amount 
of  such  costs,  and  gave  no  remedy  for  the  claimant  to  recover  his  costs. 

[731]  Sir  F.  Kelly  and  Slade  shewed  cause.  First,  as  to  the  appointment  of 
umpire.  The  ■2.5th  and  26th  sections  of  the  Lands  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  18,  relate  to  the  appointment  of  arbitrators.  The  27th  section  pi-ovides, 
that  where  more  than  one  ai'bitrator  shall  have  been  appointed,  the  arbitrators,  before 
they  enter  upon  the  matters  referred,  shall  appoint  an  umpire.  By  the  28th  section, 
if  the  ai'bitrators  shall  refuse,  or  shall,  for  seven  days  after  request  of  either  party 
to  such  arbitration,  neglect  to  appoint  an  umpire,  the  Board  of  Trade,  in  any  case  in 
which  a  Railway  Company  shall  be  one  part}'  to  the  arbitration,  and  two  justices  in 
any  other  case,  shall,  on  the  application  of  either  party  to  such  arbitration,  appoint  an 
umpiie  &c.  The  9  &  10  Viet.  c.  105,  s.  2,  suljstitutes  the  Railway  Commissioners  for 
the  Board  of  Trade.  It  is  said  that  the  umpire  was  not  duly  appointed,  but  the 
burthen  of  proof  lies  on  the  party  objecting,  and  no  fact  is  stated  vitiating  the 
appointment.  The  deponent  says  that  he  had  no  knowledge  of  the  contents  of  the 
paper  writing,  or  of  the  form  of  the  arbitrators'  appointment,  until  after  the  award 
was  made ;  but  it  was  incumbent  on  him  to  shew  what  the  appointment  was,  and  that 
the  paper  writing  referred  to  was  the  only  appointment.  This  paper  may  be  merely 
an  intimation  to  the  umpire  of  his  appointment  by  some  other  document.  It  is  sub- 
mitted, however,  that  the  apijointment  is  sufficient.  When  a  statute  requires  a  public 
board  to  do  certain  acts,  the  Court  will  presume  that  they  are  done  according  to  the 
forms  of  office,  for  the  statute  does  not  prescribe  any  particular  mode  of  appointment 
differing  from  the  usual  course  of  proceeding  by  the  lioaid.  All  difficulty  is  removed 
by  the  5  &  6  Vict.  c.  55,  s.  1  9,  which  enacts,  "  that  all  notices,  requisitions,  orders, 
regulation!!,  appointments,  &c.,  signed  by  one  of  the  secietaries  of  the  said  committee, 
or  by  some  officer  appointed  for  that  purpose  by  the  lords  of  the  said  committee, 
[7333  and  purporting  to  be  made  by  the  lords  of  the  said  committee,  shall,  for  the 
purposes  of  this  and  the  said  recited  Act,  be  deemed  to  have  been  made  by  the  lords 
of  the  said  committee,  and  that  in  the  absence  of  evidence  to  the  contrary,  without 
proof  of  the  authority  of  the  person  signing  the  same,  or  of  the  signatui'e  thei'eto." 
[Parke,  B^  There  would  have  been  no  difficulty  if  the  affidavit  had  stated  that 
Captain  Harness  was  a  secretary.  Pollock,  C.  B.  The  document  purports  to  be  an 
appointment,  and,  in  the  absence  of  anything  to  the  contrary,  it  must  be  assumed  that 
the  party  appointing  had  authority  ;  at  all  events,  it  appears  to  me  too  doubtful  a 
question  to  set  aside  the  award  on  that  ground.]  By  the  9  &  10  Vict.  c.  105,  s.  4, 
"the  Commissioners  of  Railways  shall  cause  a  seal  to  be  made  for  the  purpose  of 
their  commission,  and  ;dl  orders  and  other  documents  proceeding  from  the  said  com- 
missioners, and  purporting  to  be  sealed  or  stamped  with  the  seal  of  the  said  com- 
missioners, and  signed  by  two  or  more  of  the  said  commissioners,  shall  be  received 
as  evidence  of  the  same  respectively  in  all  Courts "  &o.  That,  however,  is  only  a 
provision  enabling  documents  of  that  particular  character  to  be  received  as  evidence, 
and  does  not  render  invalid  those  not  sealed  by  the  commissioners. 

Secondly,  it  is  objected  that  there  is  no  adjudication  as  to  the  costs.  But  the 
umpire  had  no  power  to  award  costs,  for  the  law  determines  which  paity  shall  pay 
them.  By  the  8  &  9  Vict.  c.  18,  s.  34,  "  All  the  costs  of  any  such  arbitration,  and 
incident  thereto,  to  be  settled  by  the  arbitrators,  shall  be  borne  by  the  promoters  of 
the  undertaking,  unless  the  arbitrators  shall  award  the  same  or  a  less  sum  than  shall 
have  been  ottered  by  the  promoters  of  the  undertaking ;  in  which  case  each  paity 
shall  bear  his  own  costs  incident  to  the  arbitration,  and  the  costs  of  the  arbitrators 
shall  be  borne  by  the  parties  in  equal  proportions."  [733]  The  first  question  is, 
whether  that  provision  applies  to  an  umpire,  the  word  "  umpire"  being  omitted  in  that 
section,  though  used  in  the  previous  one.  But  assuming  it  does,  the  statute  makes 
the  costs  depend  upon  a  certain  event.  Prima  facie  the  Company  are  liable  to  pay 
costs,  and  the  claimant  might  sue  for  them  by  action  of  debt  on  the  statute,  when  the 
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Coiupauy  would  have  to  discharge  themselves  by  plea  shewing  that  they  came  within 
the  exception.  If  the  umpire  had  awarded  that  the  Company  should  pay  costs,  that 
part  of  the  award  would  have  been  void.  The  case  resembles  that  of  a  submission 
by  order  of  Xisi  Prius,  the  costs  to  abide  the  event,  in  which  ease  the  arbitrator  need 
only  tind  in  favour  of  one  party  or  the  other.  If  the  umpire  is  bound  to  award  costs, 
he  may  do  so  by  a  separate  instrument.  [Parke,  B.  It  is  tacitly  annexed  as  a  con- 
dition to  the  submission,  that  an  award  shall  be  made  concerning  all  the  premises : 
that  is  a  reason  for  making  but  one  award.]  It  cannot  be  asceitained  which  party  is 
entitled  to  costs,  until  after  the  award  of  compensation.  Quick  v.  iVwi/i  IFestern 
Railway  Co.  (5  D.  &  L.  685)  only  decided  that  the  Company  could  not  be  compelled 
by  motion  to  pay  costs.  Besides,  no  application  was  made  to  the  umpire  to  settle 
the  costs. 

Martin  and  Hodges,  in  support  of  the  rule.  It  is  only  in  cases  where  the  validity 
of  the  award  may  be  questioned  in  an  action  that  the  Courts  decline  to  interfere. 
Bat  the  effect  of  the  76th  and  77th  sections  of  the  8  &  9  Vict.  c.  18,  is  to  prevent  the 
claimants  from  maintaining  ejectment.  [Rolfe,  B.  Do  not  the  woi-ds  in  the  76th 
section,  "  upon  tender  of  the  compensation  awarded,"  mean  "  awarded  by  an  award 
duly  made  in  pursuance  of  that  act  ] "]  First,  the  appointment  of  the  umpire  is  void. 
The  question  de-[734]-pends  upon  the  construction  of  the  3  &  4  Vict.  c.  97,  and  the 
9  &  10  Vict.  c.  105.  By  the  20th  section  of  the  3  &  4  Vict.  c.  97,  all  notices,  appoint- 
ments, &e.,  signed  by  one  of  the  secretaries  of  the  committee  appointed  for  that 
purpose  by  the  lords  of  the  committee,  and  purporting  to  be  made  by  them,  shall,  for 
the  purposes  of  that  Act,  be  deemed  to  have  been  made  by  the  lords  of  the  committee. 
That  provision  is  limited  to  the  particular  matters  intrusted  to  them  by  that  Act, 
and  the  only  appointment  mentioned  in  the  Act  is  that  in  section  5,  of  inspectors  of 
railways.  The  similar  provision  in  the  5  &  6  Vict.  c.  55,  s.  19,  is  in  like  manner 
restricted  to  "  the  purposes  of  that  and  the  therein  recited  Act."  The  same  observa- 
tion applies  to  the  23rd  section  of  the  7  &  8  Vict.  c.  110.  The  provisions  in  those 
statutes  cannot  relate  to  the  power  of  appointing  an  umpire,  which  was  conferred  by 
a  subsequent  Act.  The  9  &  10  Vict.  c.  105,  transferred  to  the  Railway  Commissioners 
such  powers  only  as  were  intrusted  to  the  Board  of  Trade  by  the  three  previous  Acts. 
By  the  1st  section  of  the  9  &  10  Vict.  c.  105,  two  commissioners  are  competent  to  act 
in  the  execution  of  the  powers  vested  in  them  ;  but  by  the  4th  section  they  can  only 
speak  by  documents  sealed  with  their  common  seal.  This  appointment  is  bad  upon 
the  face  of  it,  for  it  does  not  appear  that  the  person  who  made  it  was  secretary. 
Wherever  an  extraordinary  power  is  conferred  by  statute,  the  party  exercising  it 
must  shew  jurisdiction  on  the  face  of  the  instrument :  Chrislie  v.  Unwin  (11  A.  &  E. 
373). 

Secondly,  as  to  the  costs.  The  umpire  was  bound  to  find  whether  the  sum  awarded 
was  greater  or  less  than  that  ofi'ered  by  the  Company,  and  also  to  settle  the  costs. 
The  34th  section  of  the  8  &  9  Vict.  c.  18,  shews  that  no  action  is  maintainable  in 
respect  of  them.  It  is  evident  [735]  from  the  provisions  of  the  28th,  31st,  and  34th 
sections,  that  the  legislature  intended  that  an  umpire,  when  appointed,  should  ascertain 
the  costs  in  the  same  way  as  the  arbitrators  should  have  done.  The  52nd  and  53rd 
sections  lelate  onlj'  to  the  costs  of  an  inquiry  before  a  jury,  which  shews  that  the 
legislature  had  made  other  provisions  for  the  costs  of  an  arbitration.  The  omission 
to  claim  the  costs  before  the  umpire  has  not  deprived  the  party  of  his  right  to  them  : 
Morgan  v.  Smith  (9  M.  &  W.  427)  ;  and  he  could  not  obtain  them  under  a  separate 
instrument :  Qaick  v.  The  North  IVestern  Raihoay  Co.  (5  D.  &  L.  685).  [Parke,  B. 
There  is  no  difficulty  in  getting  the  costs  by  action.]  This  is  a  legislative  agreement 
to  submit  to  arbitration  the  compensation  to  be  paid  for  the  land,  and  also  the  costs 
of  the  arbitration,  and  there  should  have  been  a  distinct  adjudication  as  to  each. 

Pollock,  C.  B.  I  should  require  more  time  before  I  came  to  the  determination, 
either  that  this  award  is  good,  and  ought  to  be  enforced  by  attachment,  or  that  it  is 
b;id,  and  ought  to  be  set  aside.  The  objections  are  twofold  ;  first,  as  to  the  appoint- 
ment of  the  umpire;  and  secondly,  as  to  the  manner  in  which  he  has  exercised  his 
power  respecting  costs.  Each  of  these  questions  is  left  by  the  arguments  and  auth- 
orities in  considerable  doubt.  It  has  been  urged,  that,  under  the  1 9th  section  of  the 
5  &  6  Vict.  c.  55,  we  are  to  take  the  appointment  of  umpire  as  conclusively  proved 
by  the  production  of  the  document,  signed  by  a  person  not  calling  himself  secretary. 
I  doubt  whether  that  clause  applies  to  the  appointment  of  an  umpire ;  but  at  the 
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same  time,  I  do  not  think  the  question  so  clear  as  to  enable  me  to  say  that  the  award 
is  bad  on  that  ground.  So  with  respect  to  the  costs  :  it  is  not  easy  to  discover  what 
the  Act  does  mean.  We  are  not  goveined  by  the  authority  cited,  of  [736]  Quick  v. 
The  Nmih  Western  Raihcay  Co.,  inasmuch  as  that  case  was  decided  on  motion  by  a 
single  Judge ;  but  it  is  undoubtedly  entitled  to  great  respect.  So  that,  upon  the 
question  of  costs,  I  am  not  in  a  situation  to  come  to  a  satisfactory  conclusion.  Under 
these  circumstances,  it  appears  to  me  the  duty  of  the  Court  not  to  set  aside  the  award, 
which  possibly  a  Court  of  error  might  deem  rightly  made,  and  that  the  better  course 
is  to  abstain  from  expressing  any  opinion  which  may  prejudge  the  consideration  of 
the  subject  elsewhere.     The  rule  must  therefore  be  discharged,  but  without  costs. 

Parke,  B.  I  quite  concur.  Both  questions  are  open  to  considerable  doubt,  and 
ought  not  to  be  decided  on  motion,  unless  we  are  satisfied  that  the  award  is  void  ;  at 
present  I  do  not  feel  at  liberty  to  say  that  the  award  is  void  :  that  may  be  contested  in 
an  action  of  ejectment. 

KOLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged,  without  costs. 

The  London,  Brighton,  and  South  Coa.st  Railway  Company  v.  Goodavin.  Apiil 
19,  1849. — Debt  on  bond,  conditioned  for  the  due  payment  by  the  chief  cleik 
of  a  railway  company  of  all  monies  received  by  him  on  account  of  the  Company. 
It  appeared  that  he  had  allowed  the  other  clerks  to  be  in  arrear,  and  made  up 
the  deficiency  on  one  day  by  appropriating  to  it  a  portion  of  the  monies  received 
on  the  following  day,  but  had,  in  fact,  paid  over  a  sum  equal  to  the  amount 
received  on  each  day  up  to  the  time  of  his  dismissal  : — Held,  a  breach  of  the  con- 
dition, and  that  the  plaintiffs  were  entitled  to  recover  as  damages  the  full  amount 
of  the  deficiency. 

[S.  C.  18  L.  J.  Ex.  337.] 

Debt  against  a  surety,  on  a  bond  conditioned  for  the  faithful  service  of  E.  Goodwin 
as  chief  clerk  and  cashier  at  the  London  Station  of  the  London  and  Croydon,  London 
and  Brighton,  and  South  Eastern  Railways.  The  breach  lelied  on  was,  the  non- 
payment of  sums  received  by  [737]  E.  Goodwin,  on  account  of  the  Company.  Judg- 
ment having  been  given  for  the  plaintiffs,  on  demurrer  to  certain  pleas  and  replieations,(a) 
the  damages  were  assessed  before  Parke,  B.,  at  the  last  Surrey  Assizes,  when  it 
appeared  that  E.  Goodwin  acted  as  clerk  from  the  Snd  May,  1846,  to  the  1.5th  of 
December  in  the  same  year,  when  he  was  discharged.  It  was  his  duty,  at  the  end 
of  each  day,  to  account  for  and  pay  over  to  the  committee  appointed  to  manage  the 
station,  all  monies  received  by  the  Ijooking  clerks  at  that  station.  He  had,  however, 
suffered  monies  to  remain  in  their  hands,  and  he  made  up  the  deficiency  on  one  day, 
by  appropriating  to  it  a  portion  of  the  monies  received  on  the  following  day,  so  that, 
at  the  time  of  his  discharge,  he  was  not  indebted  to  the  Company.  It  was  objected, 
on  the  part  of  the  defendant,  that  there  was  no  breach  of  the  condition,  inasmuch  as 
the  clerk  had  in  fact  accounted  for  the  whole  amount  received  on  each  day.  The 
damages  were  assessed  at  2061.  4s.  lid.,  leave  being  reserved  for  the  defendant  to 
move  to  reduce  that  amount  to  nominal  damages. 

Shee,  Serjt.,  now  moved  accordingly. (i)  There  was  no  breach  of  the  condition, 
inasmuch  as  the  clerk  was  not  indebted  to  the  Company  at  all.  [Parke,  B.  Instead 
of  reporting  the  default  of  the  other  clerks,  he  made  up  the  deficiency  out  of  the 
receipts  of  the  subsequent  day.]  That  is  not  within  the  terms  of  the  alleged  breach, 
that  he  "  did  not  nor  would  be  well  or  truly  pay  or  cause  to  be  paid  "  to  the  Company 
all  sums  received,  for  he  did  in  fact  pay  over  the  whole  amount  received  on  each  day. 
[Parke,  B.  But  not  in  the  way  he  ought  to  have  done.  The  word  "  pay  "  means  pay 
over  the  monies  received  on  account  each  day.  [738]  The  Company  cannot  sue  the 
clerks  for  their  default,  because  the  answer  would  be  that  the  Company  have  been 
paid  all  the  money  due  on  that  account.  It  is  as  if  the  chief  clerk  had  lent  the 
Company's  money   to   the   other  clerks   to  pay  their  debts  with.     Pollock,    C.    B. 

(a)  See  the  case,  ante,  p.  320. 

(6)  He  first  urged  the  same  objection,  arising  from  the  amalgamation  of  the 
Companies,  as  was  argued  on  demurrer,  ante,  p.  .120. 


3  EX.  739.  PILKINGTON    V.    RILEY  1043 

Suppose  the  case  of  a  person  indebted  to  the  Company,  and  that  the  chief  clerk, 
instead  of  accounting,  had  paid  the  debt  so  owing  to  the  Company,  would  not  that 
have  been  a  misappropriation  ? — it  is  the  same  here.]  The  Company  have  sustained 
no  damage,  for  they  have  got  the  money  due  to  them. 

Pollock,  C.  B.  At  first  I  was  somewhat  impressed  with  the  point,  but  on 
consideration  I  think  the  mere  fact  of  the  money  getting  into  the  hands  of  the 
Company  is  not  sufficient  to  relieve  the  sureties  from  liability.  I  cannot  distinguish 
the  case  from  that  of  a  collector  who  pays  the  receipts  of  a  subsequent  year  in  satis- 
faction of  the  deficiencies  of  a  previous  year.  The  payment  of  monies  so  received  is  a 
misapplication,  unless  paid  in  satisfaction  of  the  particular  account. 

KoLFE,  B.  It  is  argued  that  there  is  no  breach  of  the  condition,  because  the  clerk 
did  in  reality  pay  over  all  monies  received  ;  but  that  is  a  fallacy.  No  doubt  he  paid  in 
one  sense,  for  he  paid  the  receipts  of  one  day  in  order  to  cover  the  default  of  the 
previous  day  ;  but  that  is  not  duly  paying  over  monies, — he  did  not  pay  them  over 
in  respect  of  the  day  on  which  they  were  received. 

Platt,  B.     I  am  of  the  same  opinion. 

Kule  refused. 


[739]  Ellen  Pilkington  v.  Riley  and  Others.  April  23,  1849. — Trespass  for 
breaking  and  entering  a  close  and  taking  goods.  Plea,  not  guilty  (by  statute). 
The  action  was  brought  against  the  defendants,  as  inspectors  under  the  Paving 
and  Lighting  Act,  (3  &  4  Will.  4,  c.  90,)  for  seizing  goods  under  a  distress  for 
rates  assessed  on  the  plaintiff  and  A.  P.  The  69th  section  enacts,  that  no  action 
shall  be  commenced  for  anything  done  in  pursuance  of  that  Act,  "until  twenty- 
one  days'  notice  has  been  given  thereof."  The  notice  was  signed  by  a  person 
describing  himself  as  attorney  for  the  plaintiff  and  A.  P. ;  and,  after  reciting  the 
seizure  and  distress,  stated  that,  as  attorney  for  the  plaintiff  and  A.  P.,  he  gave 
notice,  that,  after  twenty-one  davs,  an  action  would  be  commenced  for  the 
recovery  of  damages  for  such  illegal  seizure  and  distraint.  At  the  time  the 
notice  was  given,  A.  P.  was  dead  : — Held,  that  the  notice  was  bad,  by  reason 
of  its  including  the  name  of  a  person  who  was  dead  ;  also  that  the  3  &  4  Will.  4, 
e.  90,  was  a  public  Act,  and  consequently  the  want  of  notice  need  not  be  specially 
pleaded, — Whether  the  notice  was  bad  for  omitting  to  state  that  the  plaintiff 
also  claimed  compensation  for  breaking  the  close,  qutere. 

[S.  C.  6  D.  &  L.  628 ;  18  L.  J.  Ex.  323.] 

Trespass  for  breaking  and  entering  the  plaintiff's  close  and  seizing  her  goods. 

Plea  not  guilty  (by  statute). 

At  the  trial  before  Coleridge,  J.,  at  the  last  Lancaster  Spring  Assizes,  it  appeared 
that  the  plaintiff  and  her  brother  Abraham  Pilkington,  since  deceased,  carried  on  the 
business  of  bleachers  in  the  township  of  New  Accrington,  in  the  county  of  Lancaster, 
and  that  the  defendants  were  inspectors  appointed  under  the  3  &  4  Will.  4,  c.  90,  for 
the  lighting  and  watching  of  parishes  in  England  and  Wales.  The  action  was  brought 
to  recover  damages  for  seizing  goods  under  a  distress  warrant  for  a  lighting  rate 
assessed  on  the  plaintiff  and  Abraham  Pilkington.  On  the  22nd  May,  1848,  at  which 
time  Abraham  Pilkington  was  dead,  the  plaintiff,  by  her  attorney,  caused  to  be  served 
upon  the  defendants  the  following  notice  of  action  : — 

"  To  John  Riley,  David  Andrew,  &c.,  inspectors  of  the  township  of  New  Accrington, 
in  the  county  of  Lancaster,  acting  under  the  provisions  of  the  statute  passed  &c., 
(3  &  4  Will.  4,  c.  90),  and  to  all  other  persons  whom  it  may  concern.  Whereas  you  the 
inspectors  above  named,  or  some  of  you,  did,  on  or  about  the  2nd  day  of  February 
last,  cause  to  be  seized  and  distrained,  and  afterwards  sold  and  disposed  of,  a  certain 
pack-cart  on  broad  wheels,  the  property  of  Abraham  Pilkington  and  Ellen  Pilkington, 
as  and  for  a  certain  rate  and  assessment  under  the  said  Act  of  Parliament,  for  lighting 
the  township  of  New  Accrington,  &c.,  in  respect  of  lands  in  the  occupation  of  Abraham 
Pilking-[740]-ton  and  Ellen  Pilkington,  in  New  Accrington  aforesaid  the  validity  of 
which 'rate  is  objected  to  and  the  legality  of  the  proceedings  taken  by  you  disputed, 
I  do  therefore  hereby,  as  the  attorney  for  the  said  Abraham  Pilkington  and  Ellen 
Pilkington,  and  in  pursuance  of  the  said  statute,  give  you  and  each  and  every  of  you 
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notice,  that,  after  twenty-one  days  from  the  date  of  service  hereof,  an  action  at  law- 
will  be  commenced  against  you,  some  or  one  of  you,  for  recovery  of  compensation  in 
damages  for  such  illegal  seizure  and  distraint,  and  for  the  value  of  the  property  so 
seized  as  aforesaid.     Dated  &c. — Yours,  &c., 

"  R.  Halsall,  Attorney  for  the  said  Abraham 
Pilkington  and  Ellen  Pilkington." 

It  was  objected,  on  the  part  of  the  defendants,  that  the  notice  of  action  was 
insufficient,  on  the  grounds,  first,  that  it  did  not  correctly  specify  the  form  of  action  ; 
and,  secondlj%  that  it  was  given  in  the  name  of  Abraham  Pilkington,  who  was  dead. 
The  learned  .Judge  was  of  opinion  that  the  notice  was  insufficient,  and  under  his 
direction  a  verdict  was  found  for  the  defendants. 

Pashley  (April  19)  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the 
ground  of  misdirection.  The  notice  of  action  is  sufficient.  The  .3  &  -t  Will.  4,  c.  90, 
s.  69,  enacts,  "that  no  action  or  suit  shall  be  commenced  against  any  person  or  persons 
for  anything  done  in  pursuance  of  or  under  the  authority  or  colour  of  this  Act  until 
twenty-one  days'  notice  has  been  given  thereof  in  writing  to  the  .said  inspectors,"  &c. 
The  language  of  that  Act  is  materially  different  from  that  of  the  24  Geo.  2,  c.  44,  s.  I , 
which  prohibits  the  issuing  of  any  writ  against  a  justice  of  the  peace  until  after  notice, 
"in  which  notice  shall  be  clearly  and  explicitly  contained  the  cause  of  action  which 
such  party  hath  or  claimeth  to  have  against  such  justice,"  &c.  [Parke,  B.  If  the 
action  wei'e  foi'  breaking  the  plaintiH's  close,  it  [741]  would  require  a  different  tender 
of  amends  from  that  to  an  action  for  taking  his  goods.]  Under  the  24  Geo.  2,  c.  44, 
the  form  of  action  need  not  be  specified  :  it  is  sufficient  to  state  "  the  cause  of  action  :  " 
Sabin  v.  De  Burgh.  (2  Camp.  196),  Prkkett  v.  Gratreo:  (S  Q.  B.  1020).  [Parke,  B., 
referred  to  Mmiins  v.  Upsher  (3  Q.  B.  662)  and  JacMin  v.  Fiikhe  (14  M.  &  W.  381).] 
The  notice  conveys  an  intimation  of  the  whole  cause  of  action.  It  is  further  objected, 
that  the  notice  was  given  on  behalf  of  Abraham  Pilkington,  who  at  that  time  was 
dead.  The  warrant,  however,  directed  the  inspectors  to  seize  the  goods  of  Abraham 
Pilkington,  and  there  could  be  no  difficulty  in  making  a  tender  to  the  attorney  named 
in  the  notice.  Besides,  the  objection  is  not  available  unless  specially  pleaded.  The 
right  of  giving  the  special  matter  in  evidence  under  "  not  guilty  "  is  taken  away  by 
the  5  &  6  Vict.  c.  97,  s  3,  in  all  Acts  "  of  a  local  and  personal  nature,"  and  the 
3  &  4  Will.  4,  c.  90,  comes  within  that  description.  [Parke,  B.  No  doubt  it  is  a 
public  Act  of  Parliament.  Pollock,  C.  B.  It  is  as  much  a  public  Act  as  the  Reform 
or  Corporation  Acts.]  In  Dwarris  on  Statutes  (page  46-5,  2nd  edit.),  a  public  Act  is 
defined  as  one  which  regards  the  whole  community.  [He  also  cited  liichards  v.  Easto 
(15  M.  &  W.  244).] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  the  question  turned  upon  the  point 
whether  the  notice  of  action  was  good.  We  are  not  entirely  agreed  upon  the 
question  whether  it  can  be  considered  good  in  not  including  in  the  notice  the  form  of 
the  action  ;  but  we  are  all  of  opinion  that  the  notice  of  action  on  behalf  of  two,  one 
of  the  parties  being  dead,  is  not  a  good  notice,  the  action  being  brought  by  one  alone. 
There  will,  therefore,  be  no  I'ule  in  this  case. 

Rule  lefused. 

[742]  JoNE.s  r.  Morris  and  Another.  April  24,  1849. — To  an  avowry  for  rent, 
a  plea  in  bar  of  payment  to  a  ground  landlord  or  other  incumbrancer  amounts  to 
a  plea  of  riens  in  arrere,  and  should  be  so  pleaded. 

[S.  C.  18  L.  .J.  Ex.  477.     Referred  to,  Bonner  v.  Tottenham  and  Edmonton 
Bmlding  Sodety,  [1899]  1  Q.  B.  172.] 

Replevin  of  cattle,  goods,  and  chattels.  Avowry,  as  a  distress  for  one  year's  rent 
due  on  the  12th  of  May,  184.5,  in  respect  of  an  undivided  third  part  of  a  farm  intitled 
Anmodd,  held  by  the  plaintiff  as  tenant  to  the  defendant,  under  a  demise  thereof,  at 
the  yearly  rent  of  211.,  payable  half-yearly  on  the  12th  of  May  and  the  12th  of 
November. 

Plea,  that,  long  before  the  making  of  the  demise  in  the  avowry  mentioned,  and 
long  before  the  defendant  had  any  estate  or  interest  in  the  said  farm,  and  before  the 


SEX.  743.  JONES    V.  MORRIS  1045 

said  time  when  &c.,  to  wit,  on  &c.,  one  R.  W.  Wynne  was  seised  in  his  demesne  as 
of  fee  of  and  in  the  said  lands  in  the  avowry  mentioned,  called  Anmodd,  of  which  the 
said  close,  in  which  &c.,  then  was  and  since  continually  hath  been,  and  now  is,  a 
part,  and  also  of  certain  other  lands  called  Anmodd  Ucha,  and  also  of  certain  other 
parcels  of  land  called  Gwerglodd  ;  and  being  so  thereof  seised,  afterwards  and  before 
the  making  of  the  demise  in  the  avowry  mentioned,  and  before  the  defendant  had  any 
estate  or  interest  in  the  said  farm  and  lands,  and  before  the  said  time  when  &c.,  to 
wit,  on  &c.,  the  said  R.  W.  Wynne  demised  all  the  said  lands  hereinbefore  mentioned 
to  one  Morris  Richards,  to  have  and  to  hold  the  same  to  the  said  M.  Richards, 
his  heirs  and  assigns,  for  and  during  the  term  of  the  natural  lives  of  the  said 
M.  Richards,  and  of  one  R.  Richards,  and  of  one  D.  Roberts,  and  the  life  of  the 
longest  liver  of  them,  at  and  under  the  yearly  rent  of  331.  5s.,  payable  unto  the  said 
R.  W.  Wynne,  his  heirs  and  assigns,  half-yearly,  at  or  upon  the  Feast  of  St.  Philip 
and  Jacob  the  Apostles  and  St.  Michael  the  Archangel ;  by  virtue  of  which  demise 
the  said  M.  Richards  then  became  and  was  seised  of  the  said  farm  and  lands,  with  the 
appurtenances,  in  the  avowry  mentioned,  in  his  demesne  as  of  freehold.  That,  until 
and  at  the  same  time  when  &c.,  and  at  the  time  of  [743]  the  commencement  of  this 
suit,  the  said  D.  Roberts  was  still  alive,  and  the  said  demise  by  the  said  R.  \V.  Wynne 
still  continued  and  remained,  and  was  in  full  force  and  effect,  and  the  said  farm  and 
land  in  the  avowry  mentioned  continued  subject  and  liable  to  the  said  rents.  (The 
plea  then  stated  that  R.  W.  Wynne  made  his  will,  and  thereby  devised  his  reversion 
of  the  demised  lands  to  John  Wynne  for  life,  and,  after  his  death,  to  C.  Wynne ; 
that  R,  W.  Wynne  died,  and  J.  Wynne  became  seised  in  fee  of  the  reversion  for  his 
life ;  that  J.  Wynne  died,  and  C.  Wynne  became  seised  in  fee  of  the  reversion  for  his 
life,  and  so  continued  at  the  time  when  &c.)  That,  befoi'e  the  said  time  when  &c., 
and  whilst  the  plaintiff  so  held  the  said  undivided  third  part  or  share  of  and  in  the 
said  farm  and  lands  in  the  said  avowry  mentioned,  as  tenant  to  the  defendant,  and 
during  the  continuance  of  the  demise  so  made  by  the  said  R.  W.  Wynne  as  aforesaid, 
and  after  the  death  of  the  .said  R.  W.  Wynne,  and  whilst  the  said  C.  Wynne  was  so 
seised  of  his  said  reversion  of  and  in  the  said  lands  so  demised  by  the  said  R.  W. 
Wynne  as  aforesaid,  to  wit,  on  the  2nd  of  May,  A.D.  1843,  divers  sums  of  money  of 
the  said  yearly  rent  of  331.  5s.,  to  wit,  the  sum  of  1491.  12s.  6d.,  for  nine  half-yearly 
payments  of  the  said  yearly  rent,  the  periods  for  the  payments  of  which  elapsed 
respectively  after  the  death  of  the  said  J.  Wynne,  to  wit,  on  the  nine  days  for  pay- 
ment thereof  next  preceding  the  said  2nd  of  May,  A.D.  1843,  during  all  of  which 
said  half  years  the  plaintiff'  so  held  the  .said  undivided  third  part  or  share  of  and  in 
the  said  farm  and  lands  as  tenant  to  the  defendant  J.  Morris,  became  and  then  was 
due  and  in  arrear  to  the  said  C.  Wynne,  for  and  in  respect  of  the  said  rent  of  the 
lands  so  before  demised  by  the  said  R.  \V.  Wynne  ;  and  thereupon  the  said  C.  Wynne, 
to  wit,  on  &c.,  and  before  the  said  time  &c.,  and  whilst  the  plaintiff' so  continued  and 
was  such  tenant  to  and  of  the  defendant  J.  Morris  required  payment  of  the  sura  of  money 
so  due  and  in  arrear  from  the  plaintiff,  so  then  being  then  the  occupier  of  the  [744]  said 
undivided  part  or  share  of  and  in  the  said  faim  and  lands  ;  and  afterwards,  and  before 
the  said  time  when  &c.,  because  the  said  sum  of  money  so  remained  due  and  in  arrear 
as  aforesaid  and  whilst  the  plaintiff  so  continued  tenant  to  the  defendant  J.  Morris, 
to  wit,  on  &c.,  seized  and  distrained  divers  cattle,  goods,  and  chattels  of  the  plaintiff, 
then  being  in  a-id  upon  the  said  farm  and  lands,  of  gi-eat  value  &c.,  for  the  amount 
of  the  said  rent  so  then  due  and  in  arrear  to  the  said  C.  Wynne  as  aforesaid;  and 
thereupon  the  plaintiff'  afterwards,  and  before  the  said  time  when  &c.,  and  whilst  he 
the  plaintiff  was  such  tenant  to  the  defendant  J.  Morris,  as  in  the  said  avowry 
mentioned,  to  wit,  on  &c.,  in  order  to  recover  possession  of  his  said  cattle,  goods,  and 
chattels,  necessarily  and  unavoidably  paid  to  the  said  C.  Wynne  a  large  sum  of 
money,  to  wit,  551.  5s.  6d.,  parcel  of  the  sum  of  money  so  then  remaiiiing  and  being 
due  and  in  arrear  to  the  said  C.  Wynne  as  aforesaid,  which  said  sum  so  paid  by  the 
plaintiff'  to  the  said  C.  Wynne  as  aforesaid  greatly  exceeds  the  amount  of  all  arrears 
of  rent  which  then,  at  the  time  of  such  payment  by  the  plaintiff  to  the  said 
C.  Wynne  as  aforesaid,  were  due  and  in  arrear  from  the  plaintiff'  to  the  defendant 
J.  Morris,  for  and  in  respect  of  the  said  rent  of  the  .said  undivided  part  of  the  said 
farm  and  lands  in  the  said  avowry  mentioned,  together  with  the  amount  of  all  the 
rent  which  has  at  any  time  since  the  said  payment  to  the  said  0.  Wynne  become  due 
and  payable  from  the  plaintiff  to  the  defendant  J.  Morris,  for  and  in  respect  of  the 
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rent  of  the  said  undivided  third  part  or  share  of  and  in  the  said  farm  and  lands  ;  of 
ail  which  several  premises  the  defendant  afterwards  and  before  the  said  time  when 
&c.,  had  notice.     Verification  and  prayer  of  judgment. 

Special  demurrer,  on  the  grounds  (amongst  others)  that  the  plea  amounts  to 
riens  in  arrere,  and  should  have  been  pleaded  as  a  special  traverse.  Joinder  in 
demurrer. 

Lush  argued  in  support  of  the  demurrer  in  last  Trinity  [745]  Term  (May  31). 
It  is  conceded  that  payment  of  ground  rent  to  a  superior  landloid  is  a  good  answei' 
to  a  claim  for  rent :  Swptifonl  v.  Fletcher  (4  T.  R.  .51  I ),  Taylor  v.  Zamira  (G  Taunt.  524); 
but  this  plea  is  objectionable  in  point  of  form.  It  is,  in  truth,  an  argumentative  plea 
of  riens  in  arrere,  and  ought  to  have  concluded  with  a  special  traverse  that  any  rent 
was  in  arrear.  The  defendant  has  a  right  to  put  in  issue  all  the  facts  which,  taken 
together,  constitute  an  answer  to  the  avowry ;  but  he  is  precluded  from  doing  so  by 
this  form  of  plea. 

Townsend,  contrk.  The  plea  is  according  to  the  precedent  in  3  Chit.  Plead.  1191, 
4th  edit.  The  defendant  cannot  be  prejudiced  by  having  the  facts  specially  stated. 
A  similar  objection  was  taken  in  the  case  of  Johnson  v.  Jones  (9  A.  &  E.  809),  and  the 
Court  expressed  a  doubt  whether  the  facts  were  admissible  under  the  plea  of  riens  in 
arrere.  The  text  books  state  that,  under  these  circumstances,  a  special  plea  is  usual 
and  proper:  3  Stark.  Evid.  974,  Koscoe's  Evid.  457.  Lkivies  v.  Slncei/  (12  A.  &  E. 
506)  and  Boodle  v.  Candiell  (7  M.  &  G.  386)  are  also  authorities  in  favour  of  this  mode 
of  pleading. 

Lush  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  a  demurrer  to  a  plea  in  bar  in  an  action  of  replevin, 
argued  in  last  Trinity  Term  before  my  Brothers  Alderson,  Rolfe,  Piatt,  and  myself. 
The  avowry  was  for  one  year's  rent  due  on  the  12th  of  May,  1845,  in  respect  of  an 
undivided  third  part  of  a  farm  called  Anmodd,  held  by  the  plaintifi'  as  tenant,  under 
a  demise  thereof  by  the  defendant,  at  a  yearly  rent  of  211.,  payable  half-yeai'ly  on  the 
12th  of  May  and  the  12th  of  November. 

[746]  The  plea  in  bar  states,  that,  long  before  the  demise  to  the  plaintiffs,  and 
long  before  the  defendant  had  any  interest  in  the  premises,  one  R.  W.  Wynne  was 
seised  in  fee  of  the  fai'm  in  question,  and  of  other  adjoining  land,  and  that,  being  so 
seised,  he  demised  the  said  farm  and  said  othei'  lands  to  Morris  Richai-ds  and  his  heirs, 
for  the  lives  of  three  persons  named  in  the  plea,  one  of  whom  is  stated  to  be  still 
alive  ;  by  virtue  of  which  demise  Richards  entered  and  was  seised.  The  plea  then 
traces  the  title  to  the  reversion  from  R.  W.  Wynne  to  Charles  Wynne,  and  goes  on 
to  state,  that,  whilst  the  plaintiff  so  held  the  said  undivided  third  part  of  the  said  farm 
as  tenant  to  the  defendant,  and  during  the  continuance  of  the  demise  to  Richards,  an 
arrear  of  1491.  12s.  6d.  became  due  to  Charles  Wynne,  being  nine  half-yearly  payments 
of  the  rent  reserved  on  the  demise  to  Richards  ;  whereupon  Charles  Wynne,  in  order 
to  obtain  payment  of  the  said  arrears,  distrained  the  goods  of  the  plaintiff  on  his 
farm  ;  and,  in  order  to  redeem  the  same,  the  plaintiff  was  obliged  to  pay  to  Charles 
Wynne  a  sum  of  551.,  being  greatly  more  than  the  rent  due  from  the  plaintiff  to 
defendant ;  and  the  plea  concludes  with  a  verification. 

To  this  plea  there  is  a  special  demurrer,  alleging,  amongst  other  grounds  of 
demurrer,  that  the  plea  amounts  to  a  plea  of  riens  in  arrere,  and  ought  to  have  been 
pleaded  by  way  of  special  traverse,  and  have  concluded  to  the  country.  The  question 
is,  whether  the  plea  is  good. 

In  the  case  of  Graham  v.  AUsop  (ante,  p.  186),  in  which  judgment  was  given  at 
the  Sittings  after  last  Michaelmas  Terra,  we  had  occasion  to  consider  the  principle 
of  the  cases  which  have  decided  that  a  plaintiff  in  replevin  may,  in  bar  to  an  avowry 
for  rent  in  arrear,  plead  payments  made  to  a  ground  landlord,  or  other  incumbrancer 
having  claims  paramount  to  that  of  the  immediate  landlord  making  the  distress. 
[747]  The  ground  of  these  decisions  is,  that  the  compulsory  payment  by  the  tenant 
of  ground  rent  or  other  like  charge,  is  in  truth  a  partial  eviction  ;  and  the  landlord  is 
presumed  to  authorise  the  payment  by  the  tenant  of  his  rent  to  those  who  have  a  claim 
on  the  land  paramount  to  his  own,  and  against  which  (as  being  a  partial  eviction)  he 
is  bound  to  protect  the  party  holding  under  him.  If,  at  the^time  of  the  demise,  it 
had  been  expressly  stipulated  that  the  tenant  might  so  apply  his  rent,  or  a  competent 
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part  of  it,  no  question  could  arise ;  and  even  though  no  such  stipulation  has  been  made 
in  express  terms,  yet  the  law  considers  it  as  implied  in  every  contract  as  demise. 

Such  payments  are,  therefore,  payments  of  rent,  as  much  as  if  they  had  been  made 
to  the  landlord  himself,  and  are  so  treated  in  the  cases  of  Sapsford  v.  Fletclier  (4  T.  R. 
511)  and  Tayhir  v.  Zamira  (6  Taunt.  524). 

On  this  short  ground,  without  considering  the  other  ground  of  demurrer,  we  are 
of  opinion  that  the  plea  amounts  to  a  plea  of  riens  in  arrere,  and  ought  so  to  have 
been  pleaded,  concluding  to  the  country  ;  and  as  this  is  pointed  out  on  special  demurrer, 
the  objection  must  prevail,  and  there  must  Ije  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


[748]  Wood  and  Another  v.  Waud  and  Others.  April  26,  1849.— A  riparian 
proprietor  has  a  right  to  the  natural  stream  of  water  flowing  through  the  land 
in  its  natural  state  ;  and  if  the  water  be  polluted  by  a  proprietor  higher  up  the 
stream,  so  as  to  occasion  damage  in  law,  though  not  in  fact,  to  the  first-mentioned 
proprietor,  it  gives  him  a  good  cause  of  action  against  the  upper  proprietor,  unless 
the  latter  have  gained  a  right  by  long  enjoyment  or  grant. — Where  the  owner 
of  land  through  which  a  stream  flows  has  within  twenty  years  built  mills  upon 
its  bank,  and  applied  the  water  of  the  stream  to  the  working  of  them,  he  may 
recover  upon  an  issue  raised,  by  a  traverse  of  an  allegation  that  his  right  to  the 
water  was  "  by  reason  of  the  possession  of  the  mills." — But  no  action  will  lie  for 
an  injury  by  the  diversion  of  an  artificial  watercourse,  where,  from  the  nature 
of  the  case,  it  is  obvious  that  the  enjoyment  of  it  depends  upon  temporary  circum- 
stances and  is  not  of  a  permanent  character,  and  where  the  interruption  is  by 
a  person  who  stands  in  the  nature  of  a  grantor.  Where  water  has  flowed  in  an 
artificial  and  covered  watercourse  for  more  than  sixty  years  from  a  colliery  into 
an  immemorial  and  natural  stream,  upon  whose  banks  the  plaintiff''s  mills  are 
situated,  the  plaintiff',  in  such  case,  has  no  right  for  diversion  of  the  water  of 
such  artificial  watercourse  against  a  party  through  whose  land  it  passes,  but  who 
does  not  claim  under  or  who  is  unauthorised  by  the  colliery  owners.  The  case, 
however,  would  be  different  if  the  water  were  polluted  ;  and  the  abstraction  of 
water  to  the  amount  of  5  per  cent.,  or  its  detention  so  as  to  occasion  sensible 
inconvenience,  will  support  an  action  for  such  injury. 

[S.  C.  18  L.  J.  Ex.  305  ;  13  Jur.  472.  Approved,  Greairex  v.  Eayward,  1853,  8  Ex.  291  ; 
Broadbent  v.  Bamsbotham,  1856,  11  Ex.  602;  Rameshiir  Pershad  Narain  Singh  v. 
Koonj  Behari  Pattuk,  1878,  4  A.  C.  121  ;  Kemit  v.  &reat  Eastern  Railway,  1883,  23 
Ch.  D.  570;  M'Evoij  v.  Great  A'mihern  Railway  of  Inland,  [1899]  2  Ir.  R.  333. 
Apt-'lied,  Chamber  Colliery  Company  v.  Hopuvod,  1886,  32  Ch.  D.  549;  M'Glone  v. 
Siiiith,  1888,  22  L.  R.  Ir.  568  ;  Hunting  v.  Hicks,  1894,  7  R.  293  ;  70  L.  T.  455  ; 
Banna  v.  Pollock,  [1900]  2  Ir.  R.  664;  Baily  v.  Clark,  [1902]  1  Ch.  668;  Slmrp  v. 
Wilson,  1905,  93  L.  T.  155;  21  T.  L.  R.  679.  Referred  to,  Burroivs  v.  Lang, 
[1901]  2  Ch.  509.  Dictum  not  adopted,  Ormerod  v.  Todnwrden  Mill  Company,  1882, 
11  Q.  B.  D.  160.] 

Case.  The  first  count  of  the  declaration  stated,  that  the  plaintifts  were  lawfully 
possessed  of  certain  mills,  lands,  and  premises,  and,  by  reason  thereof,  of  right  ought 
to  enjoy  the  advantage  of  the  water  of  a  watercourse  called  the  Bowling  Beck,  which 
ought  to  have  run  and  flowed  in  great  abundance  and  purity,  and  without  the  disturb- 
ance, pollution,  and  heating  thereinafter  mentioned,  to  the  said  mills,  &c.,  of  the 
plaintiffs,  to  supply  the  same  with  water  for  working  them,  and  enjoying  the  said  land 
and  premises,  and  other  necessary  purposes  ;  yet  the  defendants  wrongfully  discharged 
and  poured  into,  and  mixed  with  the  water  of  the  said  watercourse,  above  and  near 
to  the  said  mills,  &c.,  quantities  of  foul,  noxious,  impure,  and  offensive  materials,  to 
wit,  lees  of  soap,  and  the  washings,  filth,  and  refuse  of  wool,  to  wit,  wool  which  the 
defendants  had  washed  near  and  above  the  said  mills,  &c.,  and  other  dirt,  filth,  and 
impurity,  and  also  discharged  and  poured  into,  and  mixed  with  the  water  of  the  said 
watercourse  quantities  of  hot  water,  by  means  whereof  the  water  of  the  said  watercourse 
was  rendered  foul,  dirty,  heated,  spoiled,  and  unfit  to  be  used  for  working  the  said 
mills,  or  for  the  enjoyment  of  the  said  lands  and  premises,  or  other  the  said  necessary 
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purposes,  and  sufficient  water  in  quantity  and  purity,  and  otherwise  in  proper  [749] 
condition  as  aforesaid,  did  not  run  to  the  said  mills,  &c.,  as  it  ought  to  have  done, 
and  otherwise  would  have  done  ;  and  the  plaintift's  were  greatly  damnified,  &e.  The 
second  count  stated,  that  the  plaintiffs  were  lawfully  possessed  of  certain  other  mills, 
lands,  premises,  and  hereditaments,  and  by  reason  thereof  ought  to  enjoy  the  water 
of  the  said  watercourse  called  the  Bowling  teck,  which  ought  to  have  run  and  flowed  in 
great  abundance,  and  without  the  disturbance  and  interruption  thereinafter  mentioned, 
unto  the  said  last-mentioned  mills,  &c.,  for  the  same  purposes  as  Ijefore  ;  yet  the 
defendants  wrongfully,  to  wit,  by  placing  and  laying  on  the  bed  of  the  said  watercourse 
quantities  of  earth,  clay,  stone,  and  other  materials,  and  continuing  the  same  so  placed 
and  laid,  and  by  means  of  drains,  channels,  and  excavations,  pipes,  passages,  and 
doughs,  made  and  placed  in  the  ground  above  and  near  the  said  last-mentioned  mills, 
&c.,  which  drains,  &c.,  communicated  with  the  said  watercourse,  obstructed,  and  turned, 
and  drew  off  quantities  of  water  of  the  said  watercourse,  above  and  near  the  said  last- 
mentioned  mills,  &c.,  and  diverted  and  turned  other  quantities  of  the  water  of  the 
said  watercourse  away  from  the  said  last-mentioned  mills,  &c.,  and  detained  and  kept 
back,  and  hindered  the  water  from  flowing  in  its  usual  course,  by  reason  whereof  the 
water  of  the  said  watercourse,  sufficient  for  the  working  of  the  said  lastrmentioned 
mills,  &c.,  and  the  enjoyment  of  the  said  last-mentioned  lands  and  premises,  and  the 
said  other  purposes,  did  not  flow  to  the  plaintiff's  last-mentioned  mills,  &c.,  as  it  other- 
wise would  have  done  ;  and  the  plaintiffs  were  greatly  damnified,  &c.  The  third 
count  stated,  that  the  plaintiffs  were  lawfully  possessed  of  certain  other  mills,  works, 
lands,  premises,  and  hereditaments,  and  ought  to  enjoy  the  advantage  of  the  water 
of  another  watercourse  called  the  Bowling  Sough,  which  ought  to  have  run  and  flowed 
in  greaty  plenty  and  abundance,  and  without  the  disturbance  and  interruption  therein- 
after mentioned,  [750]  unto  the  said  last-mentioned  mills,  &c.,  for  the  same  purposes 
as  before  ;  yet  the  defendants  wrongfully,  to  wit,  by  means  of  a  drain  or  channel 
which  they  had  made  to  communicate  with  the  said  last-mentioned  watercourse,  near 
to  and  above  the  said  last-mentioned  mills,  itc.,  and  by  means  of  a  steam-engine  and 
machinery  of  theirs,  near  to  and  communicating  with  the  said  drain  or  channel, 
pumped  up  and  drew  oft'  from  the  said  last-mentioned  watercourse  quantities  of  water 
above  and  near  to  the  said  last-mentioned  mills,  &c.,  and  wrongfully  diverted  and  turned 
quantities  of  water  away  from  the  said  last-mentioned  mills,  &c.,  and  wrongfully 
wasted,  disposed  of,  and  consumed  other  quantities  of  water  which  would  otheiwise 
have  flowed  to  the  said  last-mentioned  mills,  &c.,  and  stopped  and  hindered  the  water 
of  the  said  last-mentioned  watercourse  from  running  and  flowing  in  its  usual  course 
to  the  said  last-mentioned  mills,  &c.,  and  supplying  the  same  with  water  for  working 
the  same,  &c.,  as  it  otherwise  would  have  done,  &c.  ;  and  by  reason  thereof  the  plaintiff's 
were  greatly  damnified,  &c.  The  fourth  count  stated,  that  the  j)laintitt's  were  lawfully 
possessed  of  certain  other  mills,  works,  lands,  premises,  and  hereditaments,  and  ought 
to  enjoy  the  advantage  of  the  water  of  a  certain  other  watercourse,  to  wit,  a  water- 
course called  the  Bowling  Beck,  which  had  been,  and  of  right  ought  to  be,  in  part 
composed  of  and  supplied  with  water  by  a  watercourse  flowing  into  and  joining  the 
same,  above  and  near  the  said  last-mentioned  mills,  &c.,  to  wit,  a  watercourse  called 
the  Low  Moor  Sough,  and  which  stream,  called  the  Bowling  Beck,  ought  to  have  run 
and  flowed  in  great  plenty  and  abundance,  and  composed  and  supplied  as  aforesaid, 
and  without  the  disturbance  and  interruption  thereinafter  mentioned,  unto  the  said 
last-mentioned  mills,  &c.,  for  the  same  purposes  as  before;  yet  the  defendants  wrong- 
fully diverted  and  turned  quantities  of  the  water  of  the  said  watercourse  called  the 
Low  Moor  Sough,  which  other-[751]-wise  would  have  flowed  into  the  Bowling  Beck, 
away  from  the  same,  by  causing  the  said  quantities  of  water  of  the  said  Low  Moor 
Sough  to  pass  and  flow  from  the  said  watercourse,  near  and  above  its  junction  with 
the  said  Bawling  Beck,  and  near  and  above  the  said  last-mentioned  mills,  &c.,  into  and 
through  channels,  cxcavatiojis,  and  passages  in  the  ground  communicating  with  the 
said  Low  Mooi-  Sough  and  with  a  reservoir  of  the  defendants,  and  wrongfully  kept 
and  detained  the  said  watei',  to  wit,  in  the  said  reservoii-,  and  by  such  diverting, 
turning,  keeping,  and  detaining,  wrongfully  obstructed  and  hindei'ed  the  water  of  the 
same  watercourse  from  flowing  in  its  usual  course  into  the  said  Bowling  Beck,  and 
the  water  of  the  said  Bowling  Beck  from  running  or  flowing  in  its  usual  course  and 
magnitude,  and  so  composed  and  supplied  as  aforesaid,  to  the  ,said  last-mentioned 
mills,  &c.  ;  and,  by  reason  of  the  committing  of  the  said  grievances,  the  water  of  the 
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Bowling  Beck,  sufficient  for  the  working  &c.,  could  not  flow  &c.,  and  the  plaintiffs 
were  greatly  damnified,  &c. 

The  defendants  pleaded,  first,  not  guilty  ;  secondly,  to  the  first  count,  a  denial  of 
the  plaintiffs  being  possessed  of  the  said  mills,  Ac. ;  thirdly,  to  the  same,  a  denial  that  the 
plaintiffs,  by  reason  of  the  possession  of  the  said  mills,  &c.,  ought  to  enjoy  the  advantage 
of  the  water  of  the  said  watercourse,  or  that  it  ought  to  flow  in  abundance  and  plenty, 
and  without  the  disturbance,  pollution,  and  heating  alleged,  to  the  said  mills,  &c.,  as 
alleged  ;  fouithly,  to  the  second  count,  the  same  as  the  second  plea  ;  fifthly,  to  the 
same  count,  a  denial  that  the  plaintiffs,  by  reason  of  the  possession  of  the  said  mills, 
&c.,  in  that  count  mentioned,  ought  to  enjoy  the  advantage  of  the  water  of  the  said 
watercourse,  or  that  it  ought  to  flow  in  plenty  and  abundance,  and  without  the  dis- 
turbance or  interruption  alleged,  to  the  .said  mills,  &c.,  as  alleged  ;  sixthly,  to  the 
third  count,  the  same  as  the  second  plea  ;  seventhly,  to  the  same,  a  denial  that  the 
plaintiffs,  by  reason  of  the  pos-[752]-session  of  the  said  mills,  &c.,  in  that  count 
mentioned,  ought  to  enjoy  the  advantage  of  the  water  of  the  said  watercourse,  or  that 
it  ought  to  flow  in  plenty  and  abundance,  and  without  the  disturbance  and  interruption 
alleged,  to  the  said  last-mentioned  mills,  itc,  as  alleged  ;  eighthly,  to  the  last  count, 
the  same  as  the  second  plea  ;  ninthly,  to  the  same  count,  a  denial  that  the  plaintiffs, 
by  reason  of  the  possession  of  the  said  mills,  &c.,  in  that  count  mentioned,  ought  to 
enjoy  the  advantage  of  the  water  of  the  said  watercourse,  or  that  it  ought  to  be  in 
part  composed  of  and  supplied  with  water  by  another  watercourse  flowing  into  and 
joining  the  same,  or  that  it  ought  to  flow  in  plenty  and  abundance,  and  composed  and 
supplied,  and  without  the  interruption  and  disturbance  alleged,  to  the  said  last- 
mentioned  mills,  &e.,  as  alleged.     On  which  pleas  issues  were  joined. 

At  the  trial  before  Rolfe,  B.,  at  the  Summer  Assizes  for  the  county  of  York,  1845, 
a  verdict  was  found  for  the  plaintifls  on  each  count,  with  Is.  damages,  his  Lordship 
certifying  under  the  statute  for  costs,  subject  to  the  following  case,  with  liberty  to 
turn  the  same  into  a  special  verdict,  the  Court  or  a  Judge  thereof  to  determine  what 
facts  should  be  stated  in  the  special  verdict. 

The  plaintiffs  are  extensive  worsted-spinners  at  Bradford,  in  Yorkshire,  carrying 
on  their  business  in  mills  and  other  works  of  theirs  upon  their  premises,  which  are 
situate  upon  the  north-east  bank  of  a  natural  water  course  or  stream  called  Bowling 
Beck.  The  first  of  the  plaintiff's  mills  was  erected  about  the  year  1813;  it  was 
worked  by  means  of  a  steam-engine  of  twenty-four  horse  power,  and  in  or  about  the 
year  1819  that  mill  was  enlarged,  and  another  steam-engine  of  thirty  horse  power  was 
added,  for  which  latter  one  of  eighty  horse  power  was  substituted  in  18.33.  In  1824-, 
another  of  their  mills  was  erected,  and  another  steam-engine  of  eighty  horse  power 
was  set  up  to  work  it;  and  in  18-1-5,  another  engine  of  sixteen  horse  [753]  power  was 
added.  In  1836  and  1838,  the  plaintiffs  made  two  reservoirs  for  the  use  of  their  mills 
on  their  premises  at  the  north-east  side  of  Bowling  Beck,  on  which  side  their  mills  are 
situate.  In  1838,  they  purchased  from  Samuel  Hailstone  a  piece  of  land  situate  at 
the  south-west  extremity  of  their  other  premises,  at  the  opposite  bank  of  the  Bowling 
Beck  fi'om  the  plaintifls'  mills.  Upon  the  land  so  purchased  from  Mr.  Hailstone,  the 
plaintiffs  have  not  erected  or  set  up  any  mills  ;  they  have,  however,  used  that  land  in 
manner  hereinafter  mentioned.  The  course  of  the  Bowling  Beck  is  nearly  from  south- 
east to  north-west;  it  runs  into  another  stream  called  the  Bradford  Beck,  above  300  yards 
below  the  plaintiff's'  premises  ;  and  there  are  three  mills  situate  on  the  Bowling  Beck, 
between  the  plaintiffs'  premises  and  the  confluence  with  the  Bradford  Beck.  On  the 
banks  of  the  Bowling  Beck,  nearly  opposite  to  the  plaintifls'  mills,  at  the  time  of  the 
trial,  were  worsted  mills  belonging  to  Messrs.  Crossland  &  Co.  Higher  up  the  stream, 
and  nearly  adjoining  the  plaintiffs'  premises,  are  mills  belonging  to  Mr.  William 
Greenwood,  erected  about  the  year  1835,  and  worked  by  an  engine  of  about  thirty 
horse  power.  The  last-mentioned  mills  are  situate  on  both  sides  of  the  Beck.  Next 
to  Mr.  Greenwood's  are  the  mills  and  weaving-sheds  of  the  defendants.  Adjoining 
the  defendants',  further  up  the  stream,  are  the  mills  and  premises  of  Messrs.  Barker, 
Cutler,  &  Co.,  machine  makers,  erected  in  18-44,  and  worked  by  an  engine  of  about 
thirty  horse  power;  and  next  to  Messrs.  Barker,  Cutler,  &  Co.,  are  worsted  mills 
called  the  Caledonian  Mills,  also  situate  on  the  Beck,  erected  about  the  year  1835,  and 
worked  by  an  engine  of  between  thirty  and  forty  horse  power.  Above  the  Caledonian 
Mills,  situated  on  the  Beck,  are  the  dye-works  of  Messrs.  Ripley  &  Co.;  and  above  these 
there  are  other  worsted  mills  situate  on  a  small  stream  running  into  the  Beck.     All 
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the  before-mentioned  mills,  situate  on  the  Bowling  Beck,  use  the  Bowling  [754]  Beck 
for  some  one  or  more  of  the  pui'poses  connected  with  their  works  respectively  ;  and, 
in  addition  to  such  use,  the  common  sewers  of  that  part  of  Bradford  which  is  situate 
adjacent  to  the  Bowling  Beck,  empty  themselves  into  that  stream.  A  watercourse 
called  the  Bowling  Sough  runs  into  the  Bowling  Beck  on  the  south-west  side  thereof, 
nearly  opposite  to  where  the  plaintiffs'  mills  are  situate.  It  is  an  underground  sough 
jr  channel,  until  it  runs  into  that  Beck,  and  is  of  about  the  length  of  a  mile.  It  com- 
mences at  a  point  to  the  east  of  the  Beck,  subsequently  crosses  under  the  Beck  several 
feet  below  it,  at  a  point  where  the  defendants'  pi'emises  are  situate  on  each  side  of  the 
Beck,  and  then  flowing  for  the  distance  of  150  yards  on  the  west  side  of  the  Beck, 
and  passing  under  the  piece  of  land  purchased  by  the  plaintiffs  from  Mr.  Hailstone,  it 
ultimately  joins  the  Beck  on  the  west  side  thereof,  near  to  the  northernmost  point  of 
Messrs.  Crossland  &  Co.'s  premises.  The  Bowling  Sough  is  more  than  sixty  years 
old.  It  was  originally  made  for  the  purpose  of  draining  certain  coal  mines  in  the 
township  of  Bowling,  or  the  neighbourhood  thereof.  The  owners  of  these  coal  mines 
have  always  been  called  or  known  by  the  name  of  the  Bowling  Company,  and  the 
sough  was  constructed  by  them  in  or  about  the  year  1768,  the  Bowling  Company 
having  made  arrangements  for  that  purpose  with  the  owners  of  the  land  through 
which  the  sough  was  made.  Such  arrangements  were  by  deeds,  two  of  which  bear 
date  respectively  15th  January,  176S,  and  27th  February,  1802.  Pi'ior  to  the  year 
1807,  the  Bowling  Sough  was  used  for  draining  a  colliery  of  the  Bowling  Company, 
called  the  Lady  Well  Pit,  the  water  during  that  time  having  been  pumped  out  of  that 
pit  by  aid  of  machinery.  In  that  year  the  sough  was  carried  to  the  mouth  of  another 
pit  belonging  to  the  same  Company,  called  the  Spring  Wood,  and  subsequently  to  that 
time  it  has  been  extended  to  a  third  pit,  at  both  of  which  last-mentioned  pits  the 
water  has  been  pumped  up  from  time  to  time,  as  [755]  the  occasion  of  the  coal-owners 
requii'ed,  and  still  continues  to  be  pumped  up  by  the  aid  of  machinery,  so  as  to  flow 
into  the  sough  ;  but  at  the  Lady  Well  Pit  the  water  has  risen  to  a  level  with  the 
sough,  and  for  more  than  twenty  years  before  the  commencement  of  this  action  and 
the  doing  the  acts  complained  of  by  the  plaintiffs,  the  water  has  flowed  naturally  and 
without  the  aid  of  machinery  through  and  along  the  sough  into  the  Beck.  The 
Bowling  Sough,  at  the  point  of  junction  with  the  Bowling  Beck,  is  flagged  at  the 
bottom,  and  aiehed  over  at  the  top  with  masonry,  and  so  continues  for  the  length  of 
about  400  yards.  Above  that,  the  stratum  through  which  it  passes  is  sufficiently 
strong  to- dispense  with  the  necessity  of  arching,  with  the  exception  of  two  or  three 
weak  places,  and  in  those  places  arching  has  been  resorted  to.  At  the  distance  of 
about  400  yards  from  the  point  of  junction  with  the  Bowling  Beck,  the  Bowling  Sough 
is  about  fifteen  feet  below  the  surface  of  the  ground  ;  in  one  place  called  Dudley  Hill 
it  is  117  yards  below  the  surface  of  the  ground,  and  it  is  twenty -one  yards  below  the 
surface  at  Lady  Well  Pit.  The  Bowling  Sough  has  always  been  cleaned  out  and 
repaired  by  the  Bowling  Companj',  and  by  no  other  persons.  The  mode  of  access,  for 
the  purpose  of  repairs  and  cleaning,  is  by  the  extremity  where  it  joins  the  Bowling 
Beck,  and  by  apertures  called  man-holes,  which  have  been  constructed  with  masonry 
from  the  surface  of  the  ground  down  into  the  sough  at  difl'erent  places  along  its 
course.  About  a  quarter  of  a  mile  to  the  south,  and  above  the  plaintiff's'  premises, 
another  watercourse,  similar  in  construction  to  the  Bowling  Sough,  called  the  Low 
Moor  Sough,  runs  into  the  Bowling  Beck.  This  runs  under  ground  until  it  joins  the 
Beck  close  to  the  surface  of  the  gi'ound,  and  is  of  about  the  length  of  three  miles.  It 
runs  nearly  fi'om  south  to  north,  and  is  altogether  on  the  west  side  of  the  Beck  up  to 
its  junction.  This  sough  is  also  more  than  sixty  years  old.  It  was  originally  made 
by  a  [756]  Company  called  the  Low  Moor  Company,  for  the  purpose  of  unwatering 
coal  mines  belonging  to  that  Company,  and  is  at  present  used  for  that  purpose  by  the 
same  Company,  water  being  pumped  out  of  the  mines  into  the  sough  by  the  aid  of 
machinery.  In  one  pit,  at  which  the  workings  were  discontinued  more  than  twenty 
years  ago,  the  water  has  risen  to  a  level  with  the  sough,  and  for  more  than  twenty 
years  befoi'e  the  commencement  of  this  suit  and  the  doing  of  the  acts  complained 
of  by  the  plaintiffs,  the  water  has  flowed  naturally  through  and  along  the  Low  Moor 
Sough,  and  thence  into  the  Beck,  without  the  aid  of  machinery.  The  Low  Moor 
Sough  was  new  made  and  enlarged  by  the  Low  Moor  Company  about  the  year  1826, 
and  it  has  always  been  repaired  and  cleansed  by  that  Company,  and  by  no  other 
persons ;  and  of  late,  in  consequence  of  the  works  of  the  Low  Moor  Company,  and 
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also  of  the  Bowling  Company,  having  been  respectively  enlarged,  the  quantity 
of  water  artificially  propelled  through  the  Low  Moor  and  Bowling  Soughs  respec- 
tively has  considerably  increased.  At  the  place  where  the  Low  Moor  Sough  flows 
into  the  Bowling  Beck,  the  premises  on  each  side  of  the  Beck  belong  to  and 
are  occupied  by  Messrs.  Barker  &  Co.,  machine  makers,  who  obtain  a  supply  of 
water  for  the  working  of  their  manufactory  from  the  Low  Moor  Sough,  but  return, 
in  a  heated  state,  into  the  .sough  so  much  thereof  as  has  not  been  consumed  by 
them.  Prior  to  the  year  1827,  the  plaintifls  obtained  water  for  the  supply  of  their 
mills  from  the  Bowling  Beck,  having  taken  the  same  from  a  point  about  118  yards 
below  the  place  at  which  the  Howling  Sough  flows  into  the  Bowling  Beck  ;  and  from 
the  year  1827  until  the  making  of  the  reservoir  in  1838,  their  water  for  the  supply 
of  their  mills  was  obtained  by  the  plaintiffs  •from  the  Bowling  Beck,  at  a  point 
about  forty-three  yards  below  its  junction  with  the  Bowling  Sough.  Those  supplies 
were  obtained  by  placing  a  clough,  or  sliding  door,  in  and  across  the  Bowling  Beck, 
[757]  immediately  below  the  respective  points  from  which  the  water  was  taken  in 
order  to  pen  back  the  water  in  the  Beck.  In  the  year  1838,  the  plaintiffs  placed 
another  clough,  or  door,  in  and  across  the  Beck,  at  the  south-west  extremity  of  their 
premises,  which  are  situate  on  the  north-east  of  the  Beck,  and  at  a  point  higher  than 
the  junction  of  the  Bowling  Sough,  for  the  purpose  of  tilling  their  reservoirs  with 
water  from  the  Beck,  for  the  use  of  their  mills.  In  that  year  they  also,  for  the  same 
purpose,  made  a  sluice  or  drain  from  a  point  in  the  Bowling  Sough  in  the  said  piece 
of  land  which  they  had  in  that  year  purchased  of  Mr.  Hailstone,  a  little  above  the 
junction  of  the  sough  with  the  Bowling  Beck,  in  order  to,  and  they  did  thereby,  convey 
the  water  from  that  sough  under  the  Beck  to  the  same  reservoirs ;  but  prior  to  that 
time,  the  plaintiffs  h.id  not  taken  any  water  from  the  sough  before  its  junction  with 
the  Bowling  Beck.  These  cloutfhs,  and  the  .sluices  or  drains,  have  continued  ever 
since.  The  manner  in  which  the  plaintiffs  supplied  their  mills  from  these  sources  was 
to  let  down  the  doughs  at  about  ten  o'clock  at  night,  and  thus  to  collect  the  water 
that  flowed  down  between  that  time  and  about  six  o'clock  the  following  morning, 
when  the  doughs  were  raised  again.  The  water  which  ran  down  the  Beck  in  the 
daytime  was  impregnated  with  dye  wares,  and  other  matter  not  suitable  for  the 
plaintiffs'  purposes.  By  these  means  the  mills  were  supplied  with  water;  and,  up 
to  the  year  184i,  there  was  a  sufficient  supply  for  the  plaintiffs'  works,  and  the  water 
thus  obtained  was  sufficiently  pure  to  be  suitable  for  the  plaintiffs.  In  that  year,  the 
water  collected  by  the  means  above  stated  had  become  scarcer,  not  more  than  half  the 
previous  quantity,  and  not  as  much  as  was  sufficient  for  the  plaintiffs'  works,  although 
the  plaintiff's  have  let  down  their  doughs  at  an  earlier  hour  than  formerly.  In  the 
early  part  of  October  in  that  year,  the  water  also  became  much  hotter,  so  much  so  as 
to  cause  a  greater  consumption  of  coal,  and  to  impede  and  in-[758]-jure  the  working 
of  the  steam-engine  of  the  plaintiffs,  the  plaintiff's'  steam-engine  requiring  the  water 
to  be  cold,  and  about  five  gallons  of  it  per  minute  for  every  horse  power,  and  which 
water,  when  it  leaves  the  engine,  is  rendered  of  nearly  a  boiling  state.  At  that  time 
also,  it  became  fouler  than  formerly,  containing  the  suds  made  by  wool  combers  washing 
and  cleansing  wool,  and  dye  wares  ;  and  the  reservoirs  have,  in  consequence,  required 
cleaning  out  more  frequently  than  formerly. 

The  defendants  are  worsted  spinners,  wool  combers,  and  manufacturers  of  worsted 
pieces,  at  Bradford.  In  1836  they  began  to  erect,  on  the  west  side  of  and  adjoining 
the  Bowling  Beck,  and  between  the  places  where  it  is  joined  by  the  Bovyling  Sough 
and  the  Low  Moor  Sough,  a  mill  for  their  business,  which  was  completed  in  1838,  and 
they  soon  afterwards  placed  a  steam  engine  in  the  mill,  of  100  horse  power,  to  work 
it.  In  1844  they  erected  on  the  oppo.site  side  of  the  Beck,  and  adjoining  it  and  their 
mill,  several  large  weaving  sheds,  and  soon  afterwards  placed  another  steam-engine  in 
the  weaving  sheds,  of  forty  horse  power,  to  work  them.  The  land  on  which  the 
defendants'  mills  and  weaving  sheds  stand  is  part  of  the  close  called  Harry  Walton's 
Close,  mentioned  in  the  deed  of  1802,  hereinbefore  referred  to.  They  have  since  then 
carried  on  their  business  by  means  of  the  mills  and  sheds.  The  hot  water,  after  coming 
from  their  steam-engines,"  is  turned  into  the  Beck,  115  yards  above  the  plaintiffs' 
premises,  and  about  100  yards  below  the  junction  of  the  Low  Moor  Sough,  and  very 
much  heats  the  water  of  the  Beck.  They  also  cleanse  wool  on  their  premi.ses  with  hot 
water  and  soap,  and  the  water,  after  cleansing  the  wool,  is  impregnated  with  soap  lees 
and  combers'  suds.     This  water  is  turned  into  the  Beck  above  the  plaintiffs'  premises, 
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at  the  same  place  where  the  hot  water  coming  from  the  defendants'  steam-engines  is 
turned  into  the  Beck.  In  the  course  of  1844  the  defendants  also  made  a  i-eservoir  near 
and  to  the  south  of  [759]  the  weaving  sheds,  and  over  the  Bowling  Sough.  They 
then,  by  means  of  a  tank  and  piping,  conveyed  the  whole  of  the  water  of  Low  Moor 
Sough  from  a  point  below  that  at  which  Messrs.  Barker,  Cutler  &  Co.  return  into  the 
sough  the  water  which  they  have  taken  therefrom  at  their  works,  into  the  .said  reservoir 
of  the  defendants,  where  it  continues  for  some  time  until  cooled,  and  rendered  fit  for 
use.  They  also,  about  the  same  time,  sunk  two  jackhead  wells,  one  under  each  of 
their  steam-engines,  and  made  a  drain  communicating  with  the  Bowling  Sough  from 
both  those  wells,  and  also  another  drain  communicating  with  the  Bowling  Beck  from 
those  wells.  By  the  former  drain  they  have  brought  the  water  from  the  sough  to  use 
for  the  steam-engines,  and  by  the  latter  drain  they  have  brought  it  for  the  same 
purpose  from  the  Beck.  The  defendants  use  at  their  works  the  water  of  the  Bowling 
Beck,  and  of  the  Bowling  Sough  and  Low  Moor  Sough.  They  also  use  the  water  of 
a  very  deep  well,  which  tbe^'  have  sunk  in  their  premises,  and  from  which,  by  the 
aid  of  machinery,  they  pump  daily  89,200  gallons.  About  5  per  cent,  of  the  water 
used  by  the  defendants  is  lost  by  evaporation  ;  and,  subject  to  such  loss,  they  return 
all  the  water  used  by  them  daily  into  the  Beck,  at  a  point  below  the  junction  of  the 
Low  Moor  Sough,  and  about  900  gallons  of  the  quantity  so  daily  returned  is  impreg- 
nated with  soap  lees  and  comber.s'  suds.  The  water  of  the  Beck  above  the  defendants' 
premises  is  very  foul,  chiefly  by  reason  of  the  dye  wares  which  it  receives  from  Ripley's 
dye  works.  These  works  have  been  in  operation  for  more  than  twenty  years,  but  have 
been  from  time  to  time  enlarged  during  that  period,  and  in  the  year  18.36  the  plaintiffs 
complained  of  injury  alleged  by  them  to  have  been  sustained  by  reason  of  these  works. 
The  Messrs.  Ripley  send  all  their  heated  water  and  all  their  dye  stuff  down  the  Beck. 
Besides,  all  the  dye  wares,  soap  lees,  and  combers'  suds  are  also  poured  into  the  Beck 
above  the  plaintiffs'  premises.  The  year  1844  was  an  un-[760]-usually  dry  year;  all 
the  mill  owners  whose  premises  were  situated  below  Messrs.  Ripley  were  in  want  of 
watei',  by  reason  of  the  deficient  supply  ;  and  in  part  of  that  3'ear  Messrs.  Ripley 
used  the  whole  of  the  water  of  the  Bowling  Sough. 

The  heating  of  the  water  of  the  Beck,  and  the  damage  resulting  therefrom,  as 
alleged  in  the  first  count,  have  been  caused  by  the  defendants ;  and  though  the  defen- 
dants have  fouled  the  water  of  the  Beck,  in  manner  hereinbefore  mentioned,  they  have 
not  fouled  it  so  as  to  cause  any  damage  or  injury  to  the  plaintiffs.  The  defendants 
have  not  abstracted  vvater  from  the  Bowling  Beck,  as  complained  of  by  the  plaintifis. 
They  have  taken  water  from  both  the  Bowling  Sough  and  the  Low  Moor  Sough,  in 
manner  hereinbefore  mentioned,  but  the  whole  of  the  water  so  taken  ultimately  gets 
back  and  reaches  the  plaintiff's'  mills.  It  however  reaches  them  hotter  than  formerly, 
the  increased  heat  having  been  caused  by  the  act  of  the  defendants. 

In  October,  1836,  upon  the  plaintiff's  hearing  that  the  defendants  were  about  to 
erect  the  mill,  they  served  a  written  notice  upon  them,  by  which  they  informed  them, 
that  in  case  they  should  supply  their  mill  with  water  from  the  Beck  in  such  a  way 
as  to  render  it  less  serviceable  to  the  plaintiffs,  they  would  institute  legal  proceedings 
against  them. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the  plaintiffs  are  entitled 
to  have  the  veidict  to  stand  on  any  and  which  of  the  counts  and  issues,  or  any  and 
what  part  thereof ;  or  whether  the  defendants  are  entitled  to  have  the  verdict  on  any 
and  which  of  the  issues  entered  for  them,  or  any  and  what  part  thereof;  the  Court 
to  be  at  liberty  to  draw  such  inferences  as  a  jury  ought  to  draw,  and  to  determine 
what  facts  should  be  alleged  in  the  special  verdict.  The  pleadings  to  be  taken  as  part 
of  the  case,  and  to  be  referred  to  accordingly,  as  well  the  deeds  of  the  15th  of  January, 
1768,  and  the  27th  February,  1802. 

[761]  The  case  (a)  was  argued  in  Michaelmas  Term  last  (Nov.  22),  and  in  the 
sittings  after  that  term  (Dec.  1)  by 

Cowling,  for  the  plaintiffs.  Some  of  the  questions  i-aised  by  the  present  case  for 
the  opinion  of  this  Court  will  be  found  to  be  of  considerable  importance.  It  may  be 
convenient,  in  the  fiist  place,  to  lay  aside  the  second,  fourth,  sixth,  and  eighth  issues, 
which  deny  the  plaintiffs'  possession  of  the  mills,  and  which  issues  must  be  found  for 
the  plaintiffs.     The  remaining  questions  are,  whether  the  plaintiffs  have  the  rights 

(a)  The  special  verdict  was  waived  by  mutual  consent. 
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tlie\'  claim  to  the  Beck  and  the  soughs,  and  whether  the  defendants  have  infringed 
those  rights. 

First,  with  respect  to  the  Bowling  Beck.  It  may  be  admitted  that  the  issue 
raised  by  the  plea  of  not  guilty  to  the  second  count  ought  to  be  entered  for  the 
defendants,  as  the  jury  have  found  that  the  defendants  have  not  subtracted  the  water 
as  alleged  in  that  count.  Upon  the  third  and  fifth  issues,  which  raise  the  question 
of  the  plaintiffs'  rights  over  the  Beck,  the  plaintiffs  will  be  entitled  to  succeed.  The 
Beck  is  an  immemorial  and  natural  stream,  and  the  plaintiff's'  premises  are  situated 
upon  one  of  its  banks;  and  they,  therefore,  have  a  right  to  the  use  of  its  waters, 
without  their  being  heated  or  diverted.  It  would  have  made  no  difference  if  the 
plaintiffs  had  never  used  its  waters  at  all ;  but  here  they  have  in  fact  enjoyed  their 
use  for  twenty  years.  It  is  stated  in  1  Wms.  Saund.  114  a.,  n.  (g),  that  "  a  mistaken 
notion  appears  to  have  prevailed  for  some  time,  that  the  right  to  flowing  water  is 
publici  juris,  and  that  the  first  occupant  of  it  for  a  beneficial  purpose  may  appropriate 
it,  and  thereby  gain  a  good  title  against  all  the  world,  excluding  the  proprietor  of  the 
land  below,  who  may  thereby  be  deprived  of  the  benefit  of  the  water,  unless  he  has 
already  the  stream  to  some  useful  purpose;"  and  reference  is  made  to  IFilliams  v. 
Moiiaml  (2  B.  &  C.  913,  914,  per  Bayley,  J.,  and  Holroyd  J.)  [762]  and  Liqgins  v. 
Inge  (7  Bing.  692;  5  M.  &  P.  712,  per  Tindal,  C.  J.).  "But,"  proceeds  the  "learned 
editor  of  that  work,  "  it  is  now  settled,  that  the  proprietor  of  land  contiguous  to  an 
ancient  watercourse  may,  as  soon  as  he  is  injured  by  the  diversion  of  the  stream, 
maintain  an  action  against  the  party  so  diverting  it ;  and  that  it  is  no  answer  to  the 
action,  that  the  defendant  first  appropriated  the  water  to  his  own  use,  unless  he  has 
had  twenty  years'  undisturbed  enjoyment  of  it  in  the  altered  course  :  Mason  v.  Hill " 
(3  B.  &  Ad.  304  ;  5  B.  &  Ad.  1  ;  2  N.  &  M.  749).  The  plaintiffs,  therefore,  have 
the  right  alleged  in  the  two  first  counts.  And  the  defendants  have  infringed  that 
right,  by  heating  the  water  and  fouling  it ;  and  although  the  fouling  is  found  not  to 
•have  been  productive  of  any  damage  to  the  plaintiffs,  yet  it  affects  the  right,  to 
negative  which  it  would  be  evidence,  and  so  affords  a  sufficient  cause  of  action. 

As  to  the  plaintiff's  right  to  the  Bowling  Sough,  which  is  declared  upon  in  the 
third  count,  the  facts  are  very  similar  to  those  which  relate  to  the  Low  Moor  Sough, 
except  that  the  plaintiffs  have  not  enjoyed  the  use  of  the  water  of  that  sough  separatim, 
but  mixed  with  the  waters  of  the  Beck. 

With  respect  to  the  right  to  the  Low  Moor  Sough,  that  question  depends  upon 
the  issue  raised  by  the  ninth  plea;  namely,  whether  the  plaintiffs  are  entitled  to  the 
waters  of  the  Beck,  augmented  by  those  of  the  sough.  The  channel  of  the  sough  is 
an  ancient  one,  more  than  sixty  years  old,  and  for  more  than  twenty  years  the  waters 
of  the  sough  have  constantly  flowed  into  and  along  it  naturally,  and  without  the  aid 
of  artificial  means,  and  as  far  as  appears  will  continue  permanently  so  to  flow.  It 
can  make  no  difference,  in  such  a  case,  whether  the  sough  be  supplied  by  a  colliery 
or  by  an  underground  spring.  It  joins  the  Beck  at  the  surface  of  the  ground,  where 
it  visibly  flows  [763]  into  that  watercourse.  Lord  Tenterden,  C.  J.,  in  Rex  v.  The 
Inhabitants  of  Oxfonhhire  (1  B.  &  Ad.  301),  with  respect  to  the  words  flumen,  or  cursus 
aquse,  says,  "  Now  if  these  words  be  con.sidered  to  denote  water  flowing  in  a  channel 
between  banks  more  or  less  defined,  although  such  channel  may  be  occasionally  dry, 
a  rule  will  be  established  of  general  and  easy  application.  If  any  other  sense  be  put 
upon  the  words,  great  uncertainty  and  confusion  will  be  introduced."  The  case  of 
Acton  v.  Bhmdell  (12  M.  &  W.  324),  which  decided  that  the  owner  of  land  through 
which  water  flows  in  a  subterraneous  course  has  no  right  or  interest  in  it  which  will 
enable  him  to  maintain  an  action  against  a  landowner,  who,  in  carrying  on  mining 
operations  in  his  own  land  in  the  usual  manner,  drains  away  the  water  from  the  land 
of  the  first-mentioned  owner,  and  lays  his  well  dry,  has  no  application  whatever  to 
the  present  case, — for  there  the  party  who  complains  obtains  his  water  from  its  per- 
colation by  a  thousand  subterraneous  passages  through  the  soil,  the  water  having  no 
visible  or  definite  course.  In  Arkwright  v.  Gell  (5  M.  &  W.  203)  this  Court  held,  that 
a  party  receiving  water  drained  from  a  mine  had  no  right  to  compel  the  owners  of 
the  mine  to  continue  such  discharge  ;  but  there  the  sough  was  made  for  a  temporary 
purpose,  and  the  water  did  not  flow  naturally ;  and  here,  moreover,  the  question 
arises  between  third  parties.  In  j1/«,^o)- v.  Chadwick  (II  A.  &E.  571),  Lord  Denraan,  C.  J., 
in  delivering  the  judgment  of  the  Court,  says,  "The  imputed  misdirection  is,  that  the 
law  of  watercourses  is  the  same,  whether  natural  or  artificial ;  we  think  this  was  no 
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misdirection,  but  clearly  tight.  The  contrary  proposition,  that  a  watercourse,  of 
whatever  antiquity,  and  in  whatever  degree  enjoyed  by  numerous  persons,  cannot  be 
so  enjoyed  as  to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have  been 
originally  artificial,  [764]  seems  to  be  quite  indefensible.  And  the  late  case  in  the 
Exchequer  (/Irkivric/ht  v.  Gell)  leads  to  no  such  conclusion." 

With  regard  to  the  question  under  not  guilty  to  the  fourth  count,  the  jury  have 
found  that  the  defendants  have  heated  and  detained  the  water  of  this  sough,  which 
Hows  at  inconvenient  times,  and  is  subject  to  an  evaporation  of  5  per  cent.  Even  if 
the  plaintifl's  have  sufl'ered  no  appreciable  damage,  they  are  still  entitled  to  recover. 
In  Mason  v.  Hill,  already  referred  to,  many  authorities  were  cited  by  the  Court,  but 
no  definite  opinion  was  expressed  upon  this  point.  The  Court  there  said,  "  It  must 
not,  therefoi'e,  be  considered  as  clear,  that  an  occupier  of  land  may  not  recover  for 
the  loss  of  the  general  benefit  of  the  water,  without  a  special  use  or  special  damage 
shewn."  But  in  Bower  v.  Hill  (1  Bing.  N.  C.  549),  it  was  held  that  a  permanent 
obstruction  to  the  plaintiff's  right,  although  it  caused  no  immediate  damage,  entitled 
him  to  maintain  his  action.  The  same  position  is  adopted  in  Greaves  v.  Burhury 
(3  Stark,  on  Evid.  1250). 

Hugh  Hill,  for  the  defendants.  The  defendants  admit  that  so  much  of  the  issue 
as  is  i-aised  by  the  plea  of  not  guilty,  as  to  heating  the  water,  must  be  found  against 
them  ;  but  they  contend,  that,  as  the  jury  have  found  that  no  damage  has  been  sus- 
tained by  the  fouling  of  the  water,  they  aie  entitled  to  a  verdict  upon  so  much  of  the 
plea  of  not  guilty,  which  ought  to  be  found  distributively,  as  relates  to  the  fouling  of 
the  water.  The  first  count  is  not  supported  by  the  evidence.  The  right  is  claimed 
as  incident  to  the  plaintiffs'  possession  of  the  mills,  which  were  not  erected  until  the 
year  1833.  The  plea  here  is  the  same  as  that  pleaded  in  Frankum  v.  Lord  Falmouth 
(6  C.  &  P.  529  ;  and  2  A.  &  E.  452),  where  the  plaintiff  alleged  that  he  was  possessed 
of  a  certain  mill,  "  and  by  reason  thereof  had,  and  of  right  ought  to  have,  a  cer-[765]- 
tain  watercourse,  which  had  been  used  and  accustomed  to  flow,  and  still  of  right 
ought  to  flow  to  it."  The  defendant  traversed  the  plaintiffs'  right  to  the  water  modo 
et  forma.  It  appeared  at  the  ti'ial,  that  the  stream  was  an  ancient  stream,  but  that 
the  mill  had  not  been  built  more  than  fourteen  years,  and  Alderson,  B.,  held  that  this 
evidence  did  not  support  the  right  claimed,  and  refused  to  amend  the  record.  The 
Coui't  of  Queen's  Bench  upheld  the  decision  of  the  learned  Judge,  and  said,  "  The 
variance  was  material,  and  the  defendant  might  have  prepared  his  defence  to  meet 
the  claim  made  in  respect  of  the  mill  and  not  of  the  land."  In  Gale  on  Easements, 
p.  415,  it  is  .said,  that  "the  real  ground  of  this  decision  appears  to  have  been,  that  not 
only  was  the  title  different,  but  the  right  proved  was  altogether  a  different  one  from 
that  stated  in  the  declaration.  The  right  proved  was  to  the  flow  of  the  stream  in  its 
accustomed  course, — in  other  words,  to  the  natural  easement ;  the  right  alleged  was 
in  respect  of  an  appropriation,  which,  to  confer'  a  title,  must  have  been  ancient,  and 
might  have  been  in  derogation  of  the  natur-al  easement,  and  at  all  events  was  totally 
irr-espective  of  it."  Drewett  v.  Sheard  (7  C.  &  P.  465)  may  also  be  cited  upon  this 
point.  The  water  is  not  claimed  here  as  the  natural  right  of  the  owner  of  the  land 
adjoining  the  stream,  but  by  reason  of  the  possession  of  the  mills,  which  have  under- 
gone alterations  from  time  to  time,  as  has  also  the  mode  of  taking  the  water  from  the 
stream.  In  support  of  this  view  of  the  case,  the  well-consider-ed  judgment  of  the 
Court  of  King's  Bench,  in  Mason  v.  Hill  (3  B.  &  Ad.  304;  5  id.  1),  is  referred  to. 
The  true  rule  appears  to  have  been  laid  down  by  Sir  J.  Leach,  in  IVrlght  v.  Harvard 
(1  Sim.  &  Stu.  190),  wher-e  that  learned  Judge  said,  "Every  proprietor  has  an  equal 
right  to  use  the  water  which  flows  in  the  stream,  and  consequently  no  pr'opi'ietor  can 
have  a  right  to  use  the  water  to  the  prejudice  of  any  [766]  other  propi-ietor. 
Without  the  consent  of  the  other  proprnetors  who  may  be  affected  by  his  oper-ations, 
no  proprietor  can  either  diminish  the  quantity  of  the  water  which  would  otherwise 
descend  to  the  pr-oprietors  below,  or  throw  the  water  back  upon  the  pr-oprietor 
above.  Every  propi-ietor  who  claims  a  right,  either  to  throw  the  water  back  above, 
or  to  diminish  the  quantity  of  water'  which  is  to  descend  below,  must  in  or'der  to 
maintain  his  claim,  either'  pr-ove  an  actual  gr'ant  or  licence  from  the  proprietor  affected 
by  his  oper-ations,  or  must  pr-ove  an  uninterrupted  enjoyment  of  twenty  year-s  ;  "  and 
the  learned  Judge  then  added,  "that  no  action  will  lie  at  any  time  within  twenty 
years,  where  injury  happens  to  ar-ise  in  consequence  of  the  new  purpose  of  the  party 
to  avail  himself  of  his  common  right."    The  present  claim  is  not  in  respect  of  the  land, 
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but  of  the  mills.  [Parke,  B.,  I'eferred  to  Fentiman  v.  Smith  (4  East,  107).]  The  right, 
as  claimed  here,  cannot  be  taken  di.stributively,  and  therefore,  if  the  plaintiffs  fail  upon 
their  claim  as  to  the  mills,  they  must  fail  altogether.  Thus,  i}i  Rirketts  v.  Salwei/ 
(2  B.  &  Aid.  360),  which  was  an  action  for  a  disturbance  of  the  plaintifl"s  right  of 
common,  the  declaration  stated  that  he  was  possessed  of  a  messuage  and  land  with 
the  appurtenances,  and  by  reason  thereof  ought  to  have  common  of  pasture,  &c.  ;  and 
it  vvas  there  held  that  this  allegation  was  divisible,  and  that  proof  that  the  plaintiff 
was  possessed  of  land  only,  and  entitled  to  the  right  of  common  in  re.speet  of  it,  was 
sufficient  to  entitle  him  to  damages  pro  tanto.  But  on  referring  to  this  case  in 
Beadswmih  v.  Torknu/fon  (1  Q.  B.  782),  Lord  Denman,  C.  J.  said,  "If  the  right  itself  be 
untruly  stated.  Lord  Tenterden's  judgment  in  that  ease  shews  that  the  variance  is 
ground  of  nonsuit  ;  "  and  in  Brunton  v.  Hall  (id.  792)  Patteson,  J.,  said  "  We  expressly 
distinguished  the  case  of  Beadsuwih  v.  Torkiiujton,  yesteixlay,  fi'om  that  of  Bicketfs 
[767]  V.  Suhoey.  In  the  latter  case  the  plaintiff  did  not  claim  too  large  a  right,  but 
assei'ted  a  right  as  applicable  to  two  sets  of|  premises,  when  it  really  applied  to 
one."  The  variance,  therefore,  here  is  a  fatal  one:  Mellffr  v.  S-pateman  (1  Wms. 
Saund.  346  a.,  n.). 

As  to  the  plaintiffs'  claim  to  the  Bowling  Sough,  it  is  plain  that  they  must  fail. 
That  sough  has  always  been  kept  in  repair  by  the  Bowling  Company.  No  part  of  it 
comes  into  the  plaintiffs'  premises.  They  do  not  claim  it  by  grant,  or  under  Lord 
Tenterden's  Act,  2  &  3  Will  4,  c.  7L  There  never  has  been  any  distinct  and  separate 
user  of  this  water.  It  is  not  claimed  as  mixed  with  that  of  the  Beck,  and  it  nowhere 
makes  its  appearance  on  the  surface.  The  plaintiffs  claim  its  waters  as  flowing  to  their 
premises,  which  is  not  the  case. 

The  plaintiffs'  first  proposition  with  regard  to  the  Low  Moor  Sough  is,  that  it  is  to 
be  considered  as  a  natural  watercourse  ;  and  for  this  purpose  the  case  of  Bex-  v.  2'he 
Inhabitants  of  Oxfordshire  was  cited,  and  the  words  of  Lord  Tenterden  were  relied  upon  ; 
but  the  language  there  used  is  only  applicable  to  the  definition  of  a  bridge.  The 
cursus  aquae  there  spoken  of  has  reference  to  such  object  alone.  It  is  conceded  by  the 
plaintiffs,  that  no  grant  can  be  presumed  from  the  Low  Mooi-  Company,  and  under 
the  Stat.  2  &  3  Will  4,  c.  71,  there  must  have  been  an  actual  user  of  the  thing  itself 
with  refeience  to  which  the  light  is  claimed.  But  here  there  is  no  distinct  user  of 
this  sough.  If  the  user  of  the  waters  of  the  Beck  were  held  to  be  sufiicient,  it  would 
equally  operate  as  a  user  of  the  water  of  any  rivulet,  however  small,  which  might  pour 
its  contents  into  the  Beck.  But  this  claim  is  of  no  avail  undei'  the  2  &  3  Will.  4, 
c.  71,  s.  2,  for  there  has  not  been  a  forty  years'  user  of  the  waters  of  the  sough.  On 
this  point  the  judgment  of  this  Court  in  BiigJit  v.  Walker  (1  Cr.  M.  &  E.  211)  is 
[768]  in  the  defendants'  favour.  There  has  been  no  appropriation  here  as  against  the 
intermediate  proprietoi-s.  In  Magor  v.  Chadudck  (11  A.  &  E.  571)  the  action  was  for 
the  pollution  of  the  water.  But  that  case  rested  on  a  different  ground.  Lord  Denman 
there  said,  "  We  are  by  no  means  prepared  to  say  that  the  circumstances  under  which 
a  watercourse  has  been  enjoyed  may  not  prove  it  to  have  lieen  without  right ;  or  that 
an  universal  practice  in  the  neighbourhood  might  not  lead  to  fix  the  party  with 
knowledge  that  those  who  cleared  a  mine  by  an  adit,  notoriously  reserved  to 
themselves  the  right  of  working  the  mine  at  any  time.  But  this  view  vvas  never 
pressed  on  the  learned  Judge,  on  the  trial,  the  defendants  relying  on  proof  of  their 
custom,  and  electing  to  stand  or  fall  by  the  opinion  which  the  jury  might  form 
upon  it." 

The  question  which  arises  upon  the  plea  of  not  guilty  is  one  of  great  importance. 
What  is  such  a  diversion  of  the  water  by  a  landowner  upon  the  stream  as  will  entitle 
a  landowner  lower  down  the  same  stream  to  maintain  an  action  against  him  1  The 
several  text  books  afford  but  scanty  materials  for  any  conclusion  upon  this  subject. 
In  the  present  case  the  defendants  have  rather  added  to  the  water  than  abstracted  from 
it.  They  have  a  right  to  a  reasonable  use  of  the  water:  Houxll  v.  M'Coy  (3  liawle, 
256,  cited  3  Kent's  Com.  440,  n.  (a)) ;  and  it  is  not  found  that  the  use  made  of  it  has 
been  otherwise.  Heie  no  damage  has  accrued  to  the  plaintiffs,  except  from  the  heating. 
In  the  judgment  of  Mr.  Justice  Story,  in  Tyler  v.  Wilkinson  (4  Mason,  U.  S.  E.  397) 
it  is  said,  "There  may  be  and  there  must  be  allowed  to  all,  of  that  which  is 
common,  a  reasonable  use.  The  true  test  of  the  principle  and  extent  of  the  use  is, 
whether  it  is  to  the  injury  of  the  other  proprietors  or  not.  There  may  be  a  diminu- 
tion in  quantity  or  a  retardation  or  acceleration  of    the  natural  current,    in-[769]- 
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dispensable  for  the  general  and  valuable  use  of  the  water,  perfectly  consistent  with 
the  common  right.  The  diminution,  retardation,  or  acceleration,  not  positively  and 
sensibly  injurious  by  diminishing  the  value  of  the  common  right,  is  an  implied  element 
in  the  right  of  using  the  stream  at  all.  The  law  here,  as  in  many  other  cases,  acts 
with  a  reasonable  reference  to  public  convenience  and  general  good,  and  is  not 
betrayed  into  a  narrow  strictness,  subversive  of  common  sense,  nor  into  an  extravagant 
looseness,  which  would  destroy  private  rights."  Here  there  is  found  to  have  been  an 
abstraction  of  5  per  cent,  of  the  water, — a  case  in  which  it  is  submitted  the  maxim 
applies  that  de  minimis  non  curat  lex.  It  is  not  shewn  that  the  plaintifTs  have  sus- 
tained any  sensible  inconvenience.  On  this  point  the  defendants  rely  upon  JFilliams 
v.  Morland  (2  B.  &  C.  910),  and  the  judgments  of  Holroyd  J.,  and  Littledale,  J.,  in 
that  case.  The  defendants,  therefore,  are  entitled  to  the  judgment  on  the  plea  of  not 
guilty  to  both  the  soughs. 

Cowling,  in  reply.  It  has  been  urged  that  the  right  to  the  use  of  the  water  of 
the  Beck  has  been  misdescribed  as  being  incident  to  the  possession  of  the  mills.  The 
claim  was  so  alleged  in  Mason  v.  Hill,  and  has  been  usually  so  pleaded.  In  Frankum 
V.  Lord  Falmouth  the  question  did  not  turn  upon  the  pleadings,  but  upon  the  evidence 
in  support  of  the  plaintiff's  title.  The  right  there  contended  for  was  not  a  natural 
right  to  the  use  of  the  water,  but  a  I'ight  to  back  up  the  water.  The  verdict  might 
be  entered  distributively  upon  that  issue,  as  appears  from  the  recent  case  of  Giles 
V.  Groves  (12  Q.  B.  721).  But  as  the  right  is  incident  to  each  mill,  and  indeed  to 
every  poi-tion  of  the  lands  on  the  banks  of  a  natural  stream,  the  plaintiffs  are  not 
diiven  to  the  necessity  of  enteiing  the  verdict  distributively,  but  are  entitled  to  the 
right  as  alleged.  As  to  the  soughs,  the  question  depends  on  the  general  principles 
which  govern  the  right  to  flowing  water.  Flowing  water  has  been  termed  a  [770] 
boon  of  nature  to  mankind,  like  air  and  the  ocean.  It  ought,  then,  to  be  enjoyed  by 
all  who  have  the  opportunity  of  availing  themselves  of  the  benefit,  subject  to  the 
properties  which  nature  has  imparted  to  it.  Air  permeates  in  all  directions,  and  each 
person  to  whom  it  comes  has  a  right  to  enjoy  it,  but  not  to  contaminate  it  or  prevent 
its  passing  onwards  and  being  enjoyed  by  others.  Flowing  water  has  a  different 
property, — that  of  working  itself  a  channel  and  flowing  on  downwards  till  it  is  lost  in 
the  sea.  Whilst  it  thus  flows  on,  each  person  through  whose  property  it  passes  ought 
to  have  a  reasonable  enjoyment  of  it;  but  not  to  pollute  or  monopolise  it.  In  the 
Commentary  of  Vinnius  on  2  Inst.  tit.  1,  s.  1,  the  distinction  is  pointed  out  between 
common  property  in  this  sense,  and  common  property  in  the  sense  in  which  it  is 
applicable  to  things  which  ipso  usu  consumuntur,  and  the  like.  He  mentions  fish  as 
an  instance  of  the  latter  meaning,  which,  though  considered  as  common  property 
whilst  in  the  ocean,  cease  to  be  such  the  moment  they  aie  caught.  If  this  be  a  correct 
view  of  the  principles  on  which  the  rights  to  flowing  water  are  founded,  the  relative 
i-ights  of  the  riparian  proprietors  must  depend  on  whether  the  donum  naturae 
continues,  or  in  other  words,  whether  the  stream  continues  to  flow  ;  and  they  cannot 
depend  on  whether  it  is  ancient,  or  in  its  origin  artificial.  It  may  be  admitted,  that  if 
a  stream  breaks  through  a  person's  land,  he  may  turn  it  aside,  and  compel  it  to  find 
another  channel ;  but  so  long  as  it  flows  through  his  land  he  cannot  appropriate  the 
donum  natura?  to  himself, — he  must  have  the  same  relative  rights  as  if  it  were  a 
natural  and  immemorial  stream.  In  Sury  v.  Piggotl  (3  Bulst.  340)  Jones,  J.,  says, 
"This  watercourse  is  not  extinct  by  the  unity  of  possession,  the  same  being  a  thing 
which  arises  out  of  the  land,  and  no  interest  at  all  by  this  claimed  in  the  land  but 
quod  curiere  solebat  this  way,  and  so  to  have  continuance  of  this."  In  3  Kent's 
Comm.  439,  [771]  it  is  laid  down — "Aqua  currit  et  debet  currere  ut  currere  solebat 
is  the  language  of  the  law."  Fleta,  B.  3,  c.  1,  2,  treats  running  water  as  not  in  the 
least  degree  affected  by  the  length  of  time  it  has  continued  to  flow.  Hence,  in  the 
present  case  the  rights  of  the  plaintiffs  are  natural  rights,  and  not  afiected  by  the 
circumstance  of  the  soughs  being  underground,  artificial,  or  modern.  For  the  same 
reason,  of  these  rights  not  being  servitudes.  Bright  v.  IFalker,  which  turned  on  the 
Stat.  2  &  3  Will.  4,  c.  71,  is  not  applicable.  Also,  because  these  soughs  are  not 
concealed  and  unknown,  like  the  currents  in  Adon  v.  Blunddl,  that  case  is 
distinguishable. 

As  to  the  last  point,  upon  the  plea  of  not  guilty,  it  is  no  answer  to  the  charge 
of  diminution  of  the  water  by  evaporation,  that  other  water  is  supplied,  Jind  to  a 
greater  amount.     The  prejudice  to  the  right  is  unaffected  by  that  supply.     Nor  is  it 
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au  answer,  that,  looking  at  the  terms  in  which  the  special  case  is  worded,  the  use  of 
the  water  by  the  defendants  must  be  con.sidered  as  reasonable  for  the  purposes  of  the 
manufactures  carried  on  by  them.  Such  an  use  would  authorise  the  entire  absorption 
of  the  stream,  the  whole  supply  from  which  might  be  inadequate  to  the  necessities  of 
the  operations  carried  on  at  the  works,  and  cannot  form  a  correct  test  of  the  reason- 
ableness of  the  use  as  regards  the  other  riparian  proprietors,  the  relative  rights  of 
whom  are  entirely  overlooked  by  it ;  and  if  the  authorities  cited,  of  Howell  v.  M'Coy 
and  Tyler  v.  iniliams,  go  the  length  contended  for,  it  is  impossible  to  acquiesce  in 
them  without  some  limitation. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  pow  delivered  by 

Pollock,  C.  B.  (His  Lordship,  after  stating  the  pleadings,  proceeded:) — The 
first  question  to  be  disposed  of  is,  in  what  way  the  issue  on  not  guilty  is  to  be  found, 
so  far  [772]  as  it  applies  to  the  first  and  second  counts,  which  are  framed  to  recover 
damages  for  obstructions  and  injuries  to  the  natural  watercourse,  the  Bowling  Beck. 

It  is  conceded  by  the  plaintiffs'  counsel,  that  the  veidict  must  be  found  for  the 
defendants,  on  the  plea  of  not  guilty  on  the  second  count.  It  is  conceded  by  the 
defendant's  counsel,  that  it  must  be  found  for  the  plaintift's  on  so  much  of  the  general 
issue  as  relates  to  the  heating  of  the  water.  The  only  question,  therefore,  on  this 
issue  is,  whether  the  remainder,  which  relates  to  the  fouling  of  the  water,  is  to  be 
entered  for  the  plaintiffs  or  the  defendants. 

The  fact,  as  found  by  the  jury,  is,  that  the  defendants  (whose  works  have  been 
erected  within  twenty  years,  and  who  have  no  right,  by  long  enjoyment  or  grant,  so 
to  do)  have  fouled  the  water  of  the  natural  stream,  by  pouring  in  soap  suds,  wool- 
combers'  suds,  &c.  ;  but  that  pollution  of  the  natural  stream  has  done  no  actual  damage 
to  the  plaintiffs,  because  it  was  already  so  polluted  by  similar  acts  of  millowners  above 
the  defendants'  mills,  and  by  dyers  still  further  up  the  stream,  and  some  sewers  of  the 
town  of  Bradford  ;  that  the  wrongful  act  of  the  defendants  made  no  practical  diS"erence, 
that  is,  that  the  pollution  by  the  defendants  did  not  make  it  less  applicable  to  useful 
purposes  than  such  water  was  before.  We  think,  notwithstanding,  that  the  plaintiffs 
have  received  damage  in  point  of  law.  They  had  a  right  to  the  natural  stream 
flowing  through  the  land,  in  its  natural  state,  as  an  incident  to  the  right  to  the  land 
on  which  the  watercourse  flowed,  as  will  be  hereafter  more  fully  stated  ;  and  that  right 
continues,  except  so  far  as  it  may  have  been  derogated  from  by  user  or  by  grant  to  the 
neighbouring  landowners. 

This  is  a  case,  therefore,  of  an  injury  to  a  right.  The  defendants,  by  continuing 
the  practice  for  twenty  years,  might  establjsh  the  right  to  the  easement  of  discharging 
into  the  stream  the  foul  water  from  their  works.  If  the  dye-works  and  other 
manufactories,  and  other  sources  of  [773]  pollution  above  the  plaintiffs,  should  be 
afterwards  discontinued,  the  plaintiffs,  who  would  otherwise  have  had,  in  that  case, 
pure  water,  would  be  compellable  to  submit  to  this  nuisance,  which  then  would  do 
serious  damage  to  them.  AVe  think,  therefore,  that  the  verdict  must  be  entered  for  the 
plaintitls  on  every  part  of  not  guilty  to  the  first  count. 

The  next  question  is,  in  what  way  the  verdict  is  to  be  entered  on  the  third  and 
fifth  issues  to  the  first  and  second  counts.  These  issues  arise  on  a  traverse  of  the 
plaintifi's'  right  to  the  watercourse  "  by  reason  of  the  possession  of  the  mills."  On  the 
part  of  the  defendants,  it  was  contended,  that,  although  the  plaintiffs  might  have  had 
a  right  to  the  stream  of  water  running  along  their  watercourse,  in  its  natural  state, 
as  incident  to  the  right  to  the  land,  they  bad  no  right  by  reason  of  the  possession  of 
the  mills,  because  they  had  not  enjoyed  those  mills  in  their  present  condition  for 
twenty  years,  and  therefore  had  acquired  no  right  in  respect  of  them.  For  the 
plaintiffs  it  was  insisted,  that,  if  this  argument  were  well  founded,  the  plaintiffs  would 
still  be  entitled  to  have  so  much  of  the  issue  as  relates  to  the  right  in  respect  of  the 
land  found  for  them ;  to  which  we  assent,  not  thinking  that  there  is  any  distinction 
between  this  and  the  case  of  liickdis  v.  Salwey  (2  B.  &  Aid.  360).  That,  however, 
would,  if  the  defendant  should  insist  upon  it,  require  a  special  entry,  finding  a  part 
only  for  the  plaintiHs.  The  plaintiffs,  therefore,  contend  that  the  whole  ought  to  be 
found  for  them,  because  if  they  had  a  right  to  the  watercourse  before  the  mill  was 
constructed,  without  the  obstruction  by  the  defendants,  and  just  before  the  com- 
mencement of  the  suit  had  appropriated"  the  water  to  the  use  of  the  mill,  they  might 
have  recovered  for  the  injury  to  the  mill,  and  might  have  stated  that  they  were 
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entitled  to  the  use  of  the  water  for  the  mill  by  reason  of  [774]  the  possession  of  the 
mill.  The  former  proposition  the  defendants  do  not  deny  ;  the  latter  they  dispute, 
and  principally  I'ely  on  the  case  of  Fianknm  v.  Lord  Falmouih  (6  C  &  P.  529  ;  2  A.  & 
E.  452).  We  think  that  the  plaiiitifl's  are  right  on  this  j)oint,  and  that  the  case  of 
Frankum.  v.  Lord  Falmouth  is  distinguishable.  There  the  claim,  as  may  be  collected 
from  the  report  in  Carrington  &  Payne,  seems  not  to  the  flow  of  the  water  in  its 
natural  course  for  the  supply  of  the  mill,  but  to  an  easement  to  dam  the  water  back 
in  alieno  solo ;  and,  as  the  mill  was  not  twenty  years  old,  that  claim  could  not  be 
established. 

The  remaining  questions  relate  to  the  two  soughs  called  Bowling  Sough  and  Low 
Moor  Sough,  and  are  very  important,  and  also  novel.  Both  of  these  differ  from  the 
Bowling  Beck  in  three  respects  :  that  was  an  immemorial  stream,  a  natui'al  stream,  and 
flowing  above  ground  ;  these  are  not  immemorial,  they  are  artificial,  and  flowing  under 
ground.  They  differ,  also,  between  themselves  in  one  respect :  that  one,  the  Bowling 
Sough,  was  constructed  in  the  land  now  belonging  to  the  plaintiff's,  and  part  of  the 
water  thereof  was  used  by  them,  by  a  direct  communication  between  the  sough  and 
the  plaintiff's'  reservoirs,  for  the  purposes  of  the  mill,  before  the  alleged  diversion  by 
the  defendants  :  the  other,  the  Low  Moor  Sough,  only  communicated  with  the  Bowling 
Beck,  and  not  in  the  plaintiffs'  land.  Both  agreed  in  one  respect,  that  they  were 
diverted  before  the  waters  flowing  along  them  became  part  of  the  Bowling  Beck 
stream.  Under  these  circumstances,  questions  of  considerable  nicety  arise ;  and  the 
law  on  this  subject  was  most  ably  discussed. 

We  agree  with  the  learned  counsel  for  the  plaintiffs  in  his  exposition  of  the 
principles  which  regulate  the  law  as  to  natuial  streams,  which  are  fully  considered, 
and  placed  on  their  right  footing,  in  the  case  of  Mason  v.  Hill  (3  B.  &  Ad.  306  ; 
5  id.  1),  and  [775]  the  authorities  there  cited.  Flowing  water,  as  well  as  light  and 
air,  are,  in  one  sense,  "publici  juris."  They  are  a  boon  from  Providence  to  all,  and 
differ  only  in  their  mode  of  enjoyment.  Light  and  air  are  diffused  in  all  directions, 
flowing  water  in  some.  When  propeity  was  established,  each  one  had  the  right  to 
enjoy  the  light  and  air  diffused  over,  and  the  water  flowing  through,  the  portion  of 
soil  belonging  to  him  ;  the  property  in  the  water  itself  was  not  in  the  proprietor  of 
the  land  through  which  it  passes,  but  only  the  use  of  it,  as  it  passes  along,  for  the 
enjoyment  of  his  property,  and  as  incidental  to  it. 

The  law  is  laid  down  by  Chancellor  Kent,  in  3  Com.  439,  thus :  "  Every  proprietor 
of  lands  on  the  banks  of  a  river  has  naturally  an  equal  right  to  the  use  of  the  water. 
.  .  .  He  has  no  property  in  the  water  itself,  but  a  simple  usufruct  as  it  passes  along." 
"  Aqua  currit,  et  debet  currere,"  is  the  language  of  the  law ;  and  Mr.  Justice  Story, 
in  Tyler  v.  Jl'ilkinsvn  (4  Mason,  U.  S.  K.  397),  cited  in  Gale  and  Whatley  on  Easements, 
p.  131,  lays  down  the  same  law.  In  the  judgment  of  Lord  Chief  Justice  Tindal,  in 
the  case  of  yldon  v.  Blundell  (12  M.  &  W.  324),  he  treats  the  right  to  waters  flowing 
on  the  surface  as  arising  from  the  acquiescence  of  neighbouring  owners  :  though  he 
also  quotes  the  judgment  of  Mr.  Justice  Story,  above  referred  to,  which  treats  the 
right  as  an  incident  to  property;  for  Mr.  Justice  Story  says,  "The  natural  sti'cam, 
existing  by  the  bounty  of  Providence  for  the  benefit  of  the  land  through  which  it 
flows,  is  an  incident  annexed  by  operation  of  the  law  to  the  land  itself."  Mr.  Justice 
Whitelock,  also,  in  Sury  v.  Pigott  (Poph.  169;  reported  3  Bulst.  339,  nom.  Shury  v. 
Pifjyol),  and  Crew,  C.  J.  (id.  172),  and  Lee,  C.  J.,  in  Brown  v.  Best  (1  Wils.  174),  treat 
the  right  as  arising  ex  jure  naturas ;  and  consequently  it  is  not  extinguished,  as  an 
easement  in  alieno  solo  would  be,  by  unity. 

And  this  seems  to  us  to  be  the  correct  opinion,  though  [776]  it  is  unnecessary  to 
decide  that  point  on  the  present  occasion  ;  for  whether  the  right  to  natural  streams 
be  ex  jure  naturoe,  or  by  acquiescence,  and  the  presumed  grant  of  neighbours,  the 
result  of  this  case  will  be  the  same.  But  the  Bowling  Sough  and  the  Low  Moor  Sough 
being  neither  of  them  natural  watercourses, — being  under  ground,  and  not  immemorial, 
— a  question  of  some  nicety  and  ditticulty  arises  as  to  the  rights  of  the  riparian 
proprietors  upon  these  streams,  or  below  their  junction  with  the  Beck.  This  question 
is  not  with  respect  to  their  rights  as  against  the  owners  of  those  collieries  which  those 
soughs  relieve  from  water,  but  as  to  the  rights  of  those  proprietors  inter  se  ;  and  it 
will  be  better  to  consider,  in  the  first  place,  how  they  would  stand  if  the  streams  were 
not  under  ground.  With  respect  to  a  claim  of  right  as  against  the  colliery  owners, 
if  it  be  true  that  a  right  was  gained  to  these  streams  by  the  riparian  proprietors  as 


3  EX  777.  WOOD    r.   WAUD  1059 

against  them,  in  consequence  of  their  acquiescence  for  twenty  years,  by  virtue  of  the 
presumption  of  a  grant,  or  of  Lord  Tenterden's  Act  (2  &  3  Will.  4,  c.  71),  there  would 
be  no  difficulty  as  to  the  right  of  the  riparian  proprietors  as  against  each  other,  or 
other  persons.  But  Mr.  Cowling  admitted  that  a  grant  could  not  be  presumed, 
and  that  he  should  have  great  difficulty  in  establishing  the  right  under  Lord 
Tenterden's  Act. 

This  Court,  as  then  constituted,  much  considered  that  subject  in  the  case  of 
Jrhiriijhf  v.  Gell  (5  M.  &  W.  2.31).  We  have  again  considered  it,  and  are  satisfied 
that  the  principles  laid  down  as  governing  that  case  are  correct,  and  were  properly 
acted  upon  in  it,  by  deciding  that  no  action  lay  for  an  injury  by  the  diversion  of  an 
artificial  watercourse,  where,  from  the  nature  of  the  case,  it  was  obvious  that  the 
enjo\  ment  of  it  depended  upon  temporary  circumstances,  and  was  not  of  a  permanent 
character,  and  where  the  interruption  was  by  the  part}'  who  stood  in  the  situation  of 
the  grantor.  [777]  The  Court  of  Queen's  Bench,  in  a  subsequent  case,  Mlaqm-  v. 
Okadwick  (11  A.  &  E.  571),  supported  a  verdict  for  the  plaintifl^,  for  the  disturbance 
of  a  right  to  the  enjoyment  of  a  stream,  under  circumstances  somewhat  similar ;  but 
in  that  case  the  action  was  not  brought  against  the  party  in  whose  land  the  artificial 
watercourse  commenced,  nor  any  one  claiming  under  him,  and  he  had  not  put  an  end 
to  it  by  altering  the  mode  of  working  his  mines ;  but,  what  is  more  important,  the 
action  was  not  brought  for  abstracting,  but  for  fouling  the  water,  a  species  of  injury 
which  does  not  stand  on  the  same  footing:  for,  though  the  possessor  of  the  mine 
might  stop  the  stream,  it  does  not  follow  that  he,  or  any  other,  could  pollute  it  whilst 
it  continued  to  run  ;  and  besides,  from  the  course  which  the  cause  took  at  Nisi  Prius, 
the  precise  question  which  we  have  now  to  consider  does  not  appear  to  have  called 
for  decision.  The  two  cases  are,  therefore,  distinguishable;  and  the  expressions  used 
by  the  learned  Judges  in  that  case,  as  to  the  similarity  of  natural  and  artificial  streams, 
are  to  be  understood  as  applicable  to  the  particular  case. 

We  entirely  concur  with  Loid  Denman,  C.  J.,  that  "  the  proposition,  that  a  water- 
course, of  whatever  antiquity,  and  in  whatever  degree  enjoyed  by  numerous  persons, 
cannot  be  enjoyed  so  as  to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have 
been  originally  artificial,  is  quite  indefensible;"  but,  on  the  other  hand,  the  general 
proposition,  that,  under  all  circumstances,  the  right  to  watercourses,  arising  from 
enjoyment,  is  the  same  whether  they  be  natural  or  artificial,  cannot  possibly  be 
sustained.  The  right  to  artificial  watercourses,  as  against  the  party  creating  them, 
surely  must  depend  upon  the  character  of  the  watercourse,  whether  it  be  of  a 
permanent  or  temporary  nature,  and  upon  the  circumstances  under  which  it  is  created. 
The  enjoyment  for  twenty  years  of  a  stream  diverted  oi-  penned  [778]  up  by  permanent 
embankments,  clearly  stands  upon  a  different  footing  from  the  enjoyment  of  a  flow  of 
water  originating  in  the  mode  of  occupation  or  alteration  of  a  person's  property,  and 
presumably  of  a  temporary  character,  and  liable  to  variation. 

The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house  could  not  give  a 
right  to  the  neighbour  to  insist  that  the  house  should  not  be  pulled  down  or  altered, 
so  as  to  diminish  the  quantity  of  water  flowing  from  the  roof.  The  flow  of  water 
from  a  drain,  for  the  purposes  of  agricultural  improvements,  for  twenty  vears,  could 
not  give  a  right  to  the  neighbour  so  as  to  preclude  the  proprietoi-  from  altering  the 
level  of  his  drains  for  the  greater  improvement  of  the  land.  The  state  of  circumstances 
in  such  cases  shews  that  one  party  never  intended  to  give,  nor  the  other  to  enjoy,  the 
use  of  the  stream  as  a  matter  of  right.  If,  then,  this  had  been  a  question  between 
the  plaintifts  and  the  colliery  owners,  it  seems  to  us  that  the  plaintiffs  could  not  have 
maintained  an  action  for  omitting  to  pump  water  by  machinery  (and  in  this  the  Court 
of  Queen's  Bench  and  Exchequer  entirely  agree  in  the  case  above  cited).  Nor,  if  the 
colliery  proprietors  had  chosen  to  pump  out  the  water  from  the  pit,  from  whence  the 
stream  flowed  continuously,  and  caused  what  is  termed  the  natural  flow  to  cease, 
could  the  plaintiffs,  in  our  opinion,  have  sued  them  for  so  doing. 

But  this  case  is  different.  The  water  has  been  permitted  to  flow  in  an  artificial 
channel  by  the  colliery  owners,  and  for  sixty  years.  And  the  question  is  one  of  more 
difficulty,  whether  the  plaintiffs  can  sue  another  person,  a  proprietor  and  occupier  of 
the  land  above  and  through  which  the  sough  passes,  not  claiming  under  or  authorised 
by  them,  for  diverting  the  water. 

The  case  of  the  Bowling  Sough  differs  from  the  Low  Moor  Sough  in  this,  that  the 
plaintiffs,  in  1838,  used  the  water  of  the  Bowling  Sough  where  it  passes  through  their 
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land,  by  making  a  communication  to  their  reservoir,  for  [779]  working  the  mill. 
Have  the  plaintiffs  a  right  to  the  water  of  this  sough,  as  described  in  the  third  count 
of  the  declaration  ?  It  appears  to  us  to  be  clear,  that,  as  they  have  a  right  to  the  use 
of  the  Bowling  Beck,  as  incident  to  their  property  on  the  banks  and  bed  of  it,  they 
would  have  the  right  to  all  the  water  which  actually  formed  part  of  that  stream,  as 
soon  as  it  had  become  part,  whether  such  water  came  by  natural  means,  as  from 
springs,  or  from  the  surface  of  the  hills  above,  or  from  rains  or  melted  snow,  or  was 
added  by  artificial  means,  as  from  the  drainage  of  lands  or  of  colliery  works  ;  and  if 
the  proprietors  of  the  drained  lands  or  of  the  colliery  augmented  the  stream  by 
pouring  water  into  it,  and  so  gave  it  to  the  stream,  it  would  become  part  of  the 
current ;  no  distinction  could  then  be  made  between  the  original  natural  stream  and 
such  accessions  to  it. 

But  the  question  arises  with  respect  to  an  artificial  stream  not  yet  united  to  the 
natural  one. 

The  proprietor  of  the  land  through  which  the  Bowling  Sough  flows  has  no  right 
to  insist  on  the  colliery  owners  causing  all  the  waters  from  their  works  to  flow  through 
their  land.  These  owners  merely  get  rid  of  a  nuisance  to  their  works  by  discharging 
the  water  into  the  sough,  and  cannot  be  considered  as  giving  it  to  one  more  than 
another  of  the  proprietors  of  the  land  through  which  that  sough  is  consti'ucted  ;  each 
may  take  and  use  what  passes  through  his  land,  and  the  proprietor  of  land  below  has 
no  right  to  any  part  of  that  water  until  it  has  reached  his  own  land, — he  has  no  right 
to  compel  the  owners  above  to  permit  the  water  to  flow  through  their  land  for  his 
benefit ;  and,  consequently,  he  has  no  right  of  action  if  they  refuse  to  do  so. 

If  they  polluted  the  water,  so  as  to  be  injurious  to  the  tenant  below,  the  case 
would  be  different. 

We  think,  therefore,  that  the  plaintiffs  have  no  right  of  action  for  the  diversion  of 
that  water.  The  question  as  to  [780]  the  Low  Moor  Sough  is  less  favourable  to  the 
plaintiffs,  for  this  sough  does  not  pass  through  their  land  at  all. 

l^l'.We  are  of  opinion,  that,  if  the  plaintiffs  would  not  be  entitled  to  the  water  of 
these  soughs  if  above  ground,  their  being  below  ground  in  this  case  would  pi-obably 
make  no  difference.  It  does  not  certainly  make  a  difference  in  favour  of  the  plaintiffs. 
The  issues  on  the  seventh  and  ninth  pleas  ought,  therefore,  to  be  found  for  the 
defendants. 

The  next  question  is  also  one  of  considerable  nicety.  It  is,  whether  the  verdict 
should  be  entered  for  the  plaintifts  on  the  pleas  of  not  guilty,  as  to  the  third  count, 
complaining  of  the  abstraction  of  the  water  from  the  Bowling  Sough,  and  the  fourth, 
complaining  of  the  abstraction  and  detention  of  the  water  from  the  Low  Moor  Sough. 
The  defendants  contend  that  the  diminution  of  the  water  by  5  per  cent.,  and  the 
altering  the  flow  of  the  water,  are  injuries  too  ti'ifling  to  be  the  subject  of  an  action. 

In  considering  this  question,  it  is  to  be  assumed  that  the  plaintiffs'  right  is 
established  to  the  use  of  the  water.  It  is  said  that  the  true  rule  on  this  subject  is 
laid  down  by  Chancellor  Kent  (3  Com.  439,  440),  that  streams  are  meant  for  the  use 
of  men,  and  that  it  would  be  unreasonable,  and  contrary  to  the  universal  consent  of 
mankind,  to  debar  each  riparian  proprietor  from  the  application  of  the  water  to 
domestic,  agricultural,  or  manufacturing  purposes,  provided  the  use  of  it  be  made  so 
as  to  work  no  material  injury  or  annoyance  to  his  neighbour,  and  though  there  will, 
no  doubt,  be,  in  the  exercise  of  a  proper  use  of  water,  some  evaporation  and  decrease 
of  it, — some  variation  in  the  weight  and  velocity  of  the  current ;  but  the  maxim  "  de 
minimis  non  curat  lex  "  applies,  and  a  right  of  action  by  the  proprietor  below  would 
not  necessarily  flow  from  such  use,— it  would  depend  on  the  nature  and  extent  of  the 
injury,  and  the  manner  of  using  the  water. 

[781]  In  America,  a  very  liberal  use  of  the  water,  for  the  purposes  of  irrigation, 
and  for  carrying  on  manufactures,  has  been  allowed.  In  France,  also,  the  right  of 
the  riparian  proprietor  to  the  use  of  the  water  is  not  strictly  construed.  He  may 
use  it  "en  bon  pere  de  famille,  k  son  plus  grand  avantage  "  (Code  Civil,  art.  640, 
note  by  Paillet  (see  "Manuel  de  Droit  Francais,"  Paris,  1832)).  He  may  make 
trenches  to  conduct  the  water  to  irrigate  his  land,  if  he  return  it  with  no  other 
loss  than  that  which  irrigation  caused.  In  England,  it  is  not  very  clear  that  such 
a  user  would  be  permitted,  as  arising  out  of  the  right  to  the  use  of  the  water  jure 
natura3 ;  but,  no  doubt,  if  the  stream  were  only  used  by  the  riparian  proprietor  and 
his  family,  by  drinking  it,  or  for  the  supply  for  domestic  purposes,  no  action  would 
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lie  for  this  ordinary  use  of  it;  and  it  may  be  conceived,  that  if  a  field  be  covered 
with  houses,  the  ordinary  use  by  the  inhabitants  might  sensibly  diminish  the 
stream,  yet  no  action  would,  we  apprehend,  lie,  any  more  than  if  the  air  was 
rendered  less  pure  and  healthy  by  the  increase  of  inhabitants  in  the  neighbourhood, 
and  by  the  smoke  issuing  from  the  chimneys  of  an  increased  number  of  houses. 
But,  on  the  other  hand,  as  the  establishment  of  a  manufacture  rendering  the  air 
sensibly  impure,  by  emitting  noxious  gases,  would  be  actionable,  so  would  it  be  if 
it  rendered  the  water  less  pure  by  the  admixture  of  noxious  substances  ;  and  if  a 
mode  of  enjoyment,  quite  different  from  the  ordinary  one,  is  adopted,  by  which  the 
water  is  diverted  into  a  reservoir,  and  there  delayed  for  the  purposes  of  a  manufacture, 
an  action  seems  to  us  to  be  maintainable  ;  and  so,  if  by  that  mode  of  dealing  with 
the  water  it  is  sensibly  diminished  in  quantity. 

We  think,  therefore,  that  the  issue  on  not  guilty,  so  far  as  it  relates  to  both 
Bowling  Sough  and  Low  Moor  Sough,  should  be  found  for  the  plaintiff's. 

Judgment  accordingly. 

[782]  NOKRis  V.  Seed.  May  1,  1849. — Trespass  for  assaulting,  &c.,  and  carrying 
away  E.,  then  and  still  being  the  wife  of  plaintiff,  and  detaining  her  against  his 
will,  itc,  whereby  plaintiff' lost  her  society,  &c.  Plea,  under  S  &  9  Vict.  c.  100, 
that  defendant  was  a  proprietor  of  a  house  duly  licensed  under  that  Act,  and 
that  be  received  an  order  in  pursuance  of  that  Act,  for  the  reception  of  the  said 
E.,  as  a  lunatic,  (the  order,  which  was  set  out  in  the  plea,  described  the 
patient  as  E.  D.,  a  person  of  insane  mind)  ;  that  the  order  was  accompanied  by 
two  medical  certificates,  stating  the  said  E.  D.  to  be  a  person  of  unsound 
mind  ;  that  defendant,  then,  as  such  proprietor,  took  charge  of  and  received  into 
the  house  the  said  E.,  "  then  being  the  patient  then  named  in  the  said  order 
and  certificate,"  and  detained  her  until  her  escape  from  the  asylum,  and  from 
the  detention  and  custody  of  the  defendant ;  and  that  defendant,  within 
fourteen  days  after  her  escape,  gently  laid  his  hands  upon  her,  and  retook  her, 
and  carried  her  away  to  the  said  house,  and  thei-e  detained  her,  as  he  lawfully 
might,  which  are  the  said  trespasses,  &c. : — Held,  that  the  order  and  certificate 
afforded  a  good  justification  to  the  defendant,  although  the  person  named  in 
them  was,  in  fact,  not  insane.  Held,  also,  on  a  special  demurrer,  that  the  plea 
sufficiently  identified  the  person  named  in  the  certificate  to  be  the  plaintiff's 
wife  ;  and  that  it  was  consistent  with  the  plea  that  the  E.  D.  therein  mentioned 
was  the  wife  of  the  plaintiff.  Held,  also,  that  the  words  in  the  declaration,  that 
the  said  E.  was  taken  away  from  the  plaintiff,  and  against  his  consent,  were  sur- 
plusage ;  and  that  the  plea  aff'orded  a  sufficient  prima  facie  justification.  Semble, 
that,  in  such  case,  where  the  wife  is  really  not  insane,  the  husband's  remedy  is 
by  habeas  corpus,  or  by  application  to  the  commissioners. 

[S.  C.  18  L.  J.  Ex.  300.] 

Trespass  for  assaulting,  ill-treating,  and  carrying  away  "  Elizabeth,  then  and  still 
being  the  wife"  of  the  plaintiff,  and  detaining  her  from  the  plaintiff' against  the  will, 
and  without  the  leave,  licence,  and  consent  of  the  plaintiff,  for  a  long  time,  to  wit, 
&c.,  whereby  the  plaintiff'  was  depiived  of  her  company  and  assistance,  &c.,  to  the 
plaintiff's  damage,  &c.  Plea,  that,  long  before  the^^time  when  &c.,  to  wit,  on  the 
6th  of  January,  1847,  and  from  thence  continually  until  the  commencement  of  this 
suit,  the  defendant  was  and  has  continued  to  be  the  proprietor  of  a  certain  house, 
during  all  that  time  licensed  according  to  a  certain  Act  of  Parliament  made  and 
passed  in  a  session  of  Parliament  holden  in  the  8th  &  9th  years  of  the  reign  of  her 
present  Majesty,  intituled  "An  Act  for  the  regulation  of  the  care  and  treatment  of 
Lunatics,"  for  the  reception  of  twelve  female  lunatics,  &c.,  to  wit,  a  certain  house 
called  &c.,  which  place  in  which  the  said  house  was  and  is  so  situated  as  aforesaid 
was  not  nor  is  within  the  immediate  jurisdiction  of  the  commissioners  of  lunacy,  and 
which  house,  during  all  the  times  aforesaid,  was  licensed  as  aforesaid  by  the  justices 
of  the  peace  for  the  said  county  assembled  in  general  quarter  sessions,  to  wit,  by 
a  certain  licence  long  before  any  of  the  said  times  when  &c.,  to  wit,  on  the  6th 
of  January,  1847,  made  and  granted  to  the  defendant,  then  being  the  proprietor  of 
the  said  house,  and  named  in  the  said  licence,  for  a  period  not  exceeding  thirteen 
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c;i-[783]-leiidar  mouths,  to  wit,  for  the  period  of  thirteen  calendar  months,  by  the 
justices  of  peace  for  the  said  county,  then  assembled  in  general  quarter  session  at  &c., 
in  and  for  the  .said  county,  and  bearing  date  on  the  day  and  year  last  aforesaid,  under 
the  hands  and  seal  of  thi'ee  of  such  justices  as  then  assembled  as  aforesaid,  which 
licence  was  then  duly  stamped  with  a  10s.  stamp,  and  is  now  shewn  to  the  Couit 
here,  and  was  and  is  in  the  foim  and  words  following.  The  plea  then  set  out  the 
licence,  and  also  a  subsequent  one  for  thirteen  months  more,  fiom  the  5th  of  January, 
1848;  and  further,  that  after  the  making  and  granting  of  the  said  first-mentioned 
licence,  and  whilst  the  same  was  in  full  force  and  virtue,  and  whilst  the  defen- 
dant was  proprietor  of  such  house  as  aforesaid,  and  before  the  making  and  grant- 
ing of  the  said  secondly-mentioned  licence,  to  wit,  on  the  12th  of  March,  1847,  he 
received  a  proper  order,  in  pursuance  of  the  said  Act  of  Parliament,  for  the  reception 
and  taking  charge  of  the  said  Elizabeth  as  a  lunatic,  to  wit,  an  order  under  the  hand 
of  one  G.  W.  M.,  in  the  form  and  words,  and  stating  the  particulars  hereinafter 
mentioned,  that  is  to  say.  The  plea  then  set  out  the  order,  wherein  the  patient  was 
described  as  Elizabeth  Durie,  a  person  of  unsound  mind,  single  woman,  and  signed 
by  G.  W.  M.  The  plea  then  proceeded  to  state,  that  the  said  order,  at  the  time 
when  the  defendant  received  the  same,  was  accompanied  with  and  he  therewith 
received  the  several  medical  certificates  of  two  physicians,  to  wit,  J.  L.  B.  and 
II.  B.  H.,  who  never  were  in  partnership,  and  each  of  whom,  separately  from  the 
other,  had,  on  the  ISth  of  March,  1847,  personally  examined  the  said  Elizabeth. 
The  plea  then  set  out  the  two  medical  certificates,  in  each  of  which  it  was  stated  that 
Elizabeth  Durie  was  a  lunatic  and  a  proper  person  to  be  confined,  and  the  reasons 
upon  which  those  opinions  had  been  founded.  The  plea  then  proceeded  to  state, 
that  afterwards,  and  within  seven  clear  days  after  the  said  examinations  respectively, 
and  whilst  the  [784]  said  first-mentioned  licence  was  and  remained  in  full  force 
and  virtue,  to  wit,  on  the  day  and  year  last  aforesaid,  the  defendant,  then  being  the 
proprietor  of  such  licensed  house  as  aforesaid,  upon  the  said  order  accompanied  by 
the  said  medical  certificates,  took  charge  of  and  received  into  the  said  house  the  said 
Elizabeth,  then  being  the  patient  named  in  the  said  order  and  certificates  respecti\ely, 
and  thenceforth  detained  and  kept  her  at  the  said  house  until  the  time  of  her 
escape  as  hereinafter  mentioned ;  and  further,  that  the  said  order,  and  medical 
certificates,  and  the  secondly-mentioned  licence,  continued  to  be  and  were  in  full 
force,  virtue,  and  effect  until  and  at,  and  during  all  those  times  ;  and  during  all  the 
times  in  this  plea  mentioned  no  more  than  twelve  female  lunatics,  including  the 
said  Elizabeth,  &c.,  were  in  the  said  house ;  and  further,  that,  after  the  said  Elizabeth 
was  so  received  into  and  taken  charge  of  by  the  defendant  as  aforesaid,  and  whilst  the 
secondly-mentioned  licence  was  in  full  force  and  virtue,  and  before  any  of  the  said 
times  when  &c.,  to  wit,  on  the  18th  of  November,  1848,  the  said  Elizabeth  escaped 
from  the  said  house,  and  from  the  detention,  custody,  and  charge  of  the  defendant, 
and  then  tted  to  a  certain  distance,  to  wit,  the  distance  of  thirty  miles  from  the  said 
house,  and  thereupon  the  defendant,  within  fourteen  days  after  such  escape,  to  wit, 
on  &c.,  in  the  declaration  mentioned,  gently  laid  his  hands  upon  the  said  Elizabeth 
in  order  to  retake,  and  did  retake  the  said  Elizabeth  into  his  custody,  and  then  took 
and  carried  her  away  to  the  said  licensed  house,  whereof  he  was  the  proprietor  as 
aforesaid,  and  there  detained  her  thenceforth  until  the  commencement  of  this  suit,  as 
he  lawfully  might  for  the  cause  aforesaid  ;  which  are  the  said  several  trespasses,  &c. 
Verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  did  not  deny  that  the  said 
Elizabeth,  at  the  said  times  when  &c.,  was  the  wife  of  the  plaintiff';  that  it  did  not 
shew  with  certainty  whether  the  escape  and  reception  were  be-[785]fore  or  after  she 
became  the  plaintif}"s  wife  ;  nor  whether  she  was  a  lunatic  or  of  unsound  mind. 
Joinder  in  demurrer. 

Cowling,  in  support  of  the  demurrer.  The  defendant  will  contend  that  the  present 
plea  is  good,  as  being  in  pursuance  of  the  99th  section  of  the  8  &  9  Vict.  c.  100. 
That  section  enacts,  "that  every  proprietor  and  superintendent  of  a  licensed  house 
or  registered  hospital,  and  every  other  person  hereby  oi-  by  any  of  the  Acts  herein- 
before repealed  authorised  to  receive  or  take  charge  of  lunatic  upon  an  order,  and 
who  shall  receive  or  has  received  a  proper  order  in  pursuance  of  this  Act  or  any  of 
the  said  repealed  Acts,  accompanied  with  the  required  medical  certificates  or  certificate 
for  the  reception  or  taking  charge  of  any  person  as  a  lunatic,  and  the  assistants  and 
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servants  of  such  proprietor,  superintendent,  or  other  person,  shall  have  power  and 
authority  to  take  charge  of,  receive,  and  detain  such  patient,  until  he  shall  die,  or  be 
removed  or  discharged  by  due  authority,  and  in  case  of  the  escape  at  any  time  or  times 
of  such  patient,  to  retake  him  at  any  time  within  fourteen  days  after  such  escape,  and 
again  to  detain  him  as  aforesaid  ;  and  in  every  writ,  indictment,  information,  action, 
and  other  proceeding  which  shall  be  preferred  or  brought  against  any  such  pro- 
prietor, superintendent,  or  other  person  authorised  as  aforesaid,  or  against  any  assistant 
or  servant  of  any  such  proprietor,  superintendent,  or  authorised  person,  for  taking, 
confining,  detaining,  or  retaking  any  person  as  a  lunatic,  the  party  complained  of  may 
plead  such  order  and  certificates  or  certificate  in  defence  to  any  such  writ,  indictment, 
information,  action,  or  other  proceeding  as  aforesaid,  and  such  order  and  certificates 
or  certificate  shall,  as  respects  such  party,  be  a  justification  for  taking,  confining, 
detaining,  or  retaking  such  lunatic  or  alleged  lunatic."  That  [786]  section,  however, 
does  not  apply  to  the  case.  Under  the  old  law  it  was  necessary,  in  the  case  of  a  party 
confined,  for  the  party  complained  of  to  justifiy  his  proceedings  according  to  the  course 
of  the  common  law,  as  appears  from  the  3  &  4  Will.  4,  c.  107,  s.  5-5.  If  it  should  be 
decided  that  this  section  does  apply,  the  keeper  of  a  lunatic  asylum  may  take  a  man's 
wife,  whether  she  be  a  lunatic  or  not.  [Pollock,  C.  B.  On  the  other  hand,  the  keeper 
would  be  put  to  the  expense  of  proving  that  she  was  in  fact  a  lunatic]  The  husband's 
remedy  would  be  gone,  except,  perhaps,  by  a  writ  of  habeas  corpus.  The  words  of 
the  statute  should  be  exceedingly  strong,  to  give  a  party  such  a  power  as  against  the 
husband  :  Bac.  Abr.  "  Baron  &  Feme,"  B.  In  the  next  place,  the  plea  does  not  state 
the  true  name  of  the  supposed  lunatic.  The  45th  section  of  the  9  &  10  Vict.  c.  100 
enacts,  "that  no  person  (not  a  pauper),  whether  being  or  represented  to  be  a  lunatic 
or  only  a  boarder  or  lodger,  in  respect  of  whom  any  money  shall  be  received  or  agreed 
to  be  received  for  board,  lodging,  or  any  other  accommodation,  shall  be  received  into 
or  detained  in  any  licensed  house,  and  no  person  (not  a  pauper)  shall  be  received  into 
or  detained  as  a  lunatic  in  any  hospital,  without  an  order  under  the  hand  of  some 
person  according  to  the  Form  and  stating  the  particulars  required  in  Schedule  (B.) 
to  this  Act  annexed,  nor  without  the  medical  certificate  according  to  the  Form  in 
Schedule  (C),  of  two  physicians,  surgeons,  or  apothecaries  who  shall  not  be  in  partner- 
ship, and  each  of  whom  shall  separately  from  the  other  have  personally  examined  the 
person  to  whom  it  relates,  not  more  than  seven  clear  days  previousl}'  to  the  reception 
of  such  person  into  such  house  or  hospital,  and  shall  have  signed  and  dated  the  same 
on  the  day  on  which  such  person  shall  have  been  so  examined  ;  and  every  person 
who  shall  receive  or  detain  any  such  person  as  aforesaid,  in  any  such  house  or  hospital 
as  aforesaid,  without  [787]  such  order  and  medical  certificates  as  aforesaid,  and  any 
physician,  sui'geon,  or  apothecary  who  shall  knowingly  sign  any  such  medical  certiiicate 
as  aforesaid,  or  who  shall  untruly  state  any  of  the  particulars  required  by  this  Act, 
shall  be  guilty  of  a  misdemeanor."  This  plea  does  not  state  whether  the  supposed 
lunatic  was  a  married  woman  or  not.  The  plea  should  have  averred  that  she  was 
known  by  the  name  of  Elizabeth  Durie  at  that  time.  [Parke,  B.  The  keeper  cannot 
be  responsible  for  the  correctness  of  all  the  statements  in  the  order.  The  plea  states 
that  she  is  the  same  pei'son.  Rolfe,  B.  Even  suppose  that  after  her  escape  she  were 
to  get  her  name  changed  by  royal  assent,  what  possible  difference  could  that  make? 
Pollock,  C.  B.,  referred  to  Evans  v.  Chester  (2  M,  &  W.  847),  and  Piatt,  B.,  to  Thorpe 
V.  Argks  (1  D.  &  L.  8.31).]  The  name  ought  to  be  as  correctly  stated  in  this  order  as 
it  would  be  required  to  be  in  a  warrant.  There  is  a  distinction  between  mesne  and 
final  process.  This  proceeding  being  in  the  nature  of  mesne  process,  there  is  no  doubt 
that,  if  a  party  does  not  object,  but  allows  the  proceedings  to  go  on  to  final  process, 
the  objection  is  gone  :  Slmdrjett  v.  Clipson  (8  East,  329).  Lastly,  the  words  in  the 
declaration,  "against  the  will  and  consent  of  the  plaintiff,"  are  material,  and  are  not 
justified.     [He  referred  to  Com.  Dig.  "  Baron  &  Feme"  (W.).] 

Watson,  contra.  [Parke,  B.  The  only  doubt  I  entertain  is,  whether  these  words 
"against  the  will  and  consent  of  the  husband  "  are  material  or  not.]  The  plea  does 
not  admit  that  allegation,  or  seek  to  justify  it.  The  defendant  could  not  negative 
the  allegation  under  the  plea  of  not  guilty.  He  must  have  pleaded  leave  and  licence, 
if  he  wished  to  avail  himself  of  the  defence  that  the  act  was  done  with  the  consent 
of  the  plaintiff.  As  to  the  construction  of  the  present  [788]  Act  of  Parliament,  the 
judgment  of  Lord  Denman,  C.  J.,  in  ShiiUlewmih's  case  (9  Q.  B.  659)  may  be  referred 
to.     [He  was  then  stopped  by  the  Court.] 
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Poi-LOCK,  C.  B.  We  arc  all  of  opinion  that  the  plea  is  s^ood,  both  in  substance 
and  in  form,  and  that  the  objections  which  have  been  raised  to  it  cannot  prevail.  The 
statute  in  question  was  intended  for  the  protection  of  the  proprietor  of  such  an 
establishment  as  the  present  against  an  action,  in  the  event  of  his  either  taking  or 
re-taking  a  person  committed  to  his  chaige  as  a  lunatic.  On  the  present  occasion  he 
has  retaken  the  party.  It  may  be  conjectured,  either  that  the  lunatic,  having  escaped, 
got  married  during  the  escape,  or  that  the  husband  was  abroad  during  that  time,  and 
from  that  or  some  other  cause  did  not  interfere,  so  that  she  was  placed  in  this  a.syluni 
for  her  safe  custody,  without  his  interference.  I  think  that  the  same  rule  of  law 
would  apply  to  either  case.  If  he  had  not  interfered  at  all  in  placing  her  in  this 
asylum,  and  she  was  placed  there  by  the  order  of  some  other  person,  I  am  inclined  to 
think  that  the  husband  could  not  interfere  to  demand  her,  or  to  take  her  away,  but 
that  he  would  have  to  obtain  possession  of  her  by  some  legal  means.  So  much  for 
the  substance  of  the  plea.  Next,  as  to  the  matters  of  form  to  which  objections  have 
been  raised  by  this  special  demurrer.  The  first  objection  is,  that  it  is  not  distinctly 
denied  that  the  lunatic  was  the  wife  of  the  plaintiff'.  I  do  not  think  that  such  a  denial 
was  intended.  The  plea  rather  admits  that  she  may  be  the  wife  of  the  plaintiff',  or, 
at  all  events,  the  plea  is  iriespective  of  that  matter,  and  therefore  may  be  said  to  admit 
the  fact.  It  is  wholly  irrespective  of  her  lieing  the  wife,  or  whether  or  not  she  has 
become  the  wife  since,  during  her  temporary  escape.  In  my  [789]  opinion,  that 
matter  makes  no  difference  whatever.  The  next  objection  is,  that  the  plea  does  not 
aver  with  sufficient  certainty,  that  the  .said  Eliz.ibeth  ever  was  a  lunatic.  With  respect 
to  that  objection,  it  was  pointed  out  at  a  very  early  period  of  the  argument,  that  it 
never  could  have  been  intended  to  throw  upon  the  proprietors  of  these  asylums  the 
responsibility  of  trying  the  question  with  the  husband,  or  with  the  party,  or  indeed 
with  anybody,  and  of  going  through  an  expensive  inquiry,  for  the  pui'pose  of  establish- 
ing the  fact  as  to  the  sanity  or  insanity  of  the  party.  Provided  the  proprietor  have 
the  requisite  documents  to  justify  his  receiving  the  party,  these  documents  will  justify 
his  retaking  her,  and  they  will  justify  his  doing  either  the  one  or  the  other,  if  he  be 
questioned  in  an  action.  It  appears  to  me,  therefore,  that  the  defendant  is  entitled 
to  judgment. 

Parke,  B.  I  am  of  opinion  that  the  plea  in  this  case,  to  which  the  plaintiff'  has 
demurred,  is  sufficient. 

The  first  question  is,  whether  or  not  the  order  and  certificate  which  were  delivered 
to  the  defendant  wei'e  a  justification  to  him  in  this  action,  without  an  avei'meiit  of 
the  fact  that  the  plaintitt''s  wife  was  a  lunatic.  I  am  of  opinion  that  it  is  quite  clear, 
that,  by  the  9'Jth  section  of  this  Act  of  Parliament,  it  was  intended  to  make  the  order 
and  certificate  a  sutficient  justification  to  the  keeper  of  a  licensed  house — and  the 
defendant  is  one — without  putting  him  to  the  trouble  and  expense  of  making  out  the 
fact,  which  is  certified  to  him  to  be  actually  true.  He  is,  therefoie,  perfectly  justified, 
under  these  orders,  in  retaining  the  lunatic,  and  in  retaking  her  upon  her  escape, 
provided  he  has  the  proper  documents.  That  seems  to  me  to  be  perfectly  clear  on  the 
latter  part  of  the  99th  section. 

Then  it  is  said,  that  this  order  or  request  is  insufficient,  [790]  because  it  does  not 
contain  the  true  name  of  the  party.  In  the  first  place,  I  very  much  question  whether 
it  is  necessary  to  be  equally  particular  in  one  of  these  orders,  as  in  the  case  of  a  writ, 
which  is  to  deprive  a  man  of  his  goods  or  his  liberty.  But  this  plea  sufficiently  avers 
the  identity  of  the  person  who  is  now  the  wife  of  the  plaintiff,  who  is  admitted  by  the 
pleas  being  a  plea  in  confession  and  avoidance,  to  be  the  person  named  in  that  order 
and  certificate,  for  it  is  averred  therein  that  the  order  and  certificate  relate  to  the 
plaintiff's  wife, — that  is  a  positive  averment,  and  there  is  nothing  inconsistent,  which 
would  call,  in  the  first  instance,  for  explanation.  It  would  be  otherwise  in  the  case  of 
a  writ  against  A.,  set  out  in  the  plea,  the  action  being  for  the  arrest  of  B.  There  the 
incongruity  would  appear  on  the  face  of  the  pleadings,  and  would  require  explanation. 
It  would  be  UTniecessary  to  explain  it,  if  there  were  any  direct  averment  that  thei'e 
was  a  writ  against  the  plaintiff',  and  that  the  plaintiff'  was  taken.  It  would  be  open, 
upon  the  evidence,  to  explain  how  the  writ  did  not  agree  in  the  name,  but  it  would  be 
unnecessary  to  explain  it  by  shewing  that  the  party  was  known  by  the  same  name. 
If,  however,  on  the  face  of  the  plea,  a  party  is  set  out  as  having  a  different  name  to 
that  mentioned  in  the  declaration,  then,  according  to  the  case  oi  Cole  v.  Hindson 
(6  T.  R.  234),  the  inconsistency  appears  on  the  face  of  the  plea,  and  it  is  bad,  unless 
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there  be  some  explanation  that  the  party  was  known  by  one  name  as  well  as  the  other  ; 
and  such  aii  averment  would  have  been  sufficient.  But  there  is  no  inconsistency  in 
the  present  case.  Here  is  an  order  against  Elizabeth  Dm-ie,  and  it  is  not  inconsistent 
with  that  that  she  is  the  plaintiff's  wife.  It  appears  to  me  that  no  explanation 
whatever  is  called  for,  even  on  the  supposition  that  the  rules  which  apply  to  writs 
are  equally  applicable  to  orders  [791]  of  this  nature.  I  think,  therefore,  that  these 
observations  are  a  sufficient  answer  to  that  formal  objection. 

The  next  objection  is,  that  it  must  be  taken  on  these  pleadings,  that,  after  the 
escape,  the  defendant  took  this  woman  out  of  the  care  and  custody  of  the  plaintiff. 
1  think  that  does  not  appear  upon  the  face  of  these  pleadings,  for  the  declaration 
merely  alleges  an  assault  upon  the  plaintiff's  wife,  and  that  she  was  taken  and  carried 
away  and  detained  whilst  she  was  his  wife  ;  which,  it  goes  on  to  aver,  was  done 
against  the  will,  and  without  the  leave,  licence,  and  consent  of  the  plaintiff.  But 
these  latter  words  appear  to  me  to  be  mere  surplusage.  All  that  it  would  be  necessary 
to  prove  in  this  case  is,  that  the  wife  has  been  retaken  and  kept  away  from  the 
plaintiff,  and  that  he  has  lost  her  comfort  and  society.  The  gist  of  the  action  being 
the  loss  of  the  comfort  and  society,  an  assault  which  did  not  end  in  the  loss  to  the 
plaintifi'  of  the  comfort  and  society  of  his  wife  would  not  support  an  action.  It  is 
only  such  an  assault  and  conduct  on  the  part  of  the  defendant  as  deprives  the  plaintiff 
of  the  power  of  associating  with  his  wife,  as  would  support  the  action.  If  that  be 
correct,  the  plea  is  perfectly  good  by  way  of  justification,  for  it  justifies  the  principal 
and  material  allegation  in  the  declaration,  that  the  wife  was  taken  away  from  the 
husband.  That  allegation  is  perfectly  well  justified  by  the  plea,  which  states  that  she 
escaped  from  the  defendant's  charge  and  custody,  and  that  he  retook  her;  but  the 
plea  does  not  allege  that  the  defendant  took  her  from  the  immediate  care  of  the 
plaititift',  or  against  the  will  of  the  plaintiff,  but  that  he  took  her,  which  is  a  sufficient 
prima  facie  justification  of  the  assault  complained  of  in  the  declaration. 

The  next  question  is,  suppose  this  taking  had  been  against  the  plaintiff's  consent, 
would  that  be  justifiable  under  this  statute  1  That  question,  however,  it  is  not  strictly 
necessary  to  consider  in  the  present  case,  as  the  averment  [792]  that  this  was  done 
against  the  husband's  consent-is  sui'plusage  ;  but  I  am  inclined  to  think  that  the 
husband  could  not  interfei'e,  but  must  be  left  to  a  more  formal  mode  of  insisting  on 
his  marital  rights,  by  insisting  upon  the  restoration  of  his  wife  to  him,  and  by 
obtaining  a  habeas  corpus  for  that  purpose,  if  refused.  As,  however,  what  is  said  to 
have  been  done  against  the  husband's  consent  is  mere  surplusage,  the  plea  perfectly 
well  justifies  the  taking  possession  of  the  wife  by  virtue  of  the  original  order,  which 
justifies  the  defendant,  not  merely  in  taking  her  originally  into  his  custody,  but  in 
retaking  her  in  the  case  of  escape.  It  may  further  be  observed,  that  if,  in  point  of 
fact,  the  woman  is  really  not  in  a  state  to  justify  the  confinement,  two  remedies  may 
be  adopted  :  either  she,  or  her  husband  for  her,  may  apply  for  a  writ  of  habeas  corpus 
to  a  superior  Court,  by  whom  it  would  be  granted  if  that  Court  were  of  opinion  that 
she  was  not  in  fact  a  lunatic ;  or  relief  may  be  obtained  by  application  to  the 
commissionei-s,  for  she  is  not  concluded  by  the  certificate  of  the  medical  men  as  to  her 
insanity  ;  and  should  they  find  her  not  to  be  insane,  they  would  discharge  her. 

RoLFK,  B.,  and  Platt  B.,  concurred. 

Judgment  for  the  defendant. 

[793]  H(JLFORD  V.  Pritchard.  April  19,  1849.— By  agreement  in  writing  the 
plaintiff  let  to  the  defendant,  at  a  yearly  rent,  the  right  of  fishing  in  a  certain 
river  with  rod  and  line  only.  The  defendant  having  so  used  the  fishery,— Held, 
that  the  plaintiff  might  recover  the  rent  under  an  indebitatus  count  for  the  use 
and  occupation  of  the  fishery,  and  that  there  was  no  objection  to  the  particulars 
so  describing  his  claim. 

[S.  C.  18  L.  J.  Ex.  315.     Referred  to,  FUzgcmld  v.  Firhank,  [1897]  2  Ch.  101.] 

Assumpsit.  The  declaration  stated,  that  the  defendant  was  indebted  to  the  plaintiff 
for  the  use  and  occupation  of  a  fishery  of  the  plaintiff,  and  the  licence  and  liberty  of 
fishing  in  a  certain  river,  to  wit  &c.,  by  the  permission  of  the  plaintiff'  before  then  used, 
occupied,  and  enjoyed.     Plea,  non  assumpsit. 

The  particulars  of  demand  stated,  that  the  action  was  brought  to  recover  501. 

Ex.  Div.  X.— 34* 
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for  the  use  and  occupation  by  the  defendant  of  part  of  the  Buckland  fishery,  from 
Michaelmas,  1846,  to  Michaelmas,  1847. 

At  the  trial,  before  Erie,  J.,  at  the  last  Brecon  Assizes,  it  appeared  that,  by  a 
written  agreement,  the  plaintiff'  had  agreed  to  let,  and  the  defendant  to  take,  a  specified 
part  of  the  Buckland  fishery,  at  the  yearly  rent  of  501.,  but  the  agreement  extended  to 
angling  only,  and  not  to  destroying  fish  otherwise  than  by  a  rod  and  line.  The  defen- 
dant had  enjoyed  the  use  of  the  fisherj'  for  the  period  of  a  year.  It  was  objected,  on 
behalf  of  the  defendant,  that  the  action  could  not  be  maintained,  since  this  was  a  grant 
of  an  incorporeal  hereditament,  which  would  not  pass  except  by  deed  ;  or,  if  not,  it  was 
a  mere  personal  licence  to  angle,  in  respect  of  which  no  action  for  use  and  occupation 
would  lie.  The  learned  Judge  overruled  the  objections,  and  a  verdict  was  found  for 
the  plaintiff,  leave  being  reserved  for  the  defendant  to  move  to  enter  a  nonsuit. 

H.  G.  Jones,  Serjt.,  now  moved  accordingly.  First,  this  was  a  grant  of  an  incor- 
poreal hereditament,  and  no  inteiest  passed,  the  agreement  not  being  under  seal.(a)^ 
[Parke,  B.  The  defendant  has  enjoyed  the  fishery,  and  must  therefore  pay  for  such 
enjoyment]  Secondly,  an  agi-eement  [794]  like  the  present,  for  a  mere  personal 
licence  to  angle  with  a  rod  and  line,  was  never  contemplated  by  the  1 1  Geo.  2,  c.  19, 
s.  14.  That  statute  enables  landlords,  where  the  agreement  is  not  by  deed,  to  recover 
a  reasonable  satisfaction  for  "  the  lands,  tenements,  or  hereditaments  "  held  or  occupied. 
[Parke,  B.  This  agreement  gives  the  defendant  a  right  to  occupy  part  of  the  fishery  ; 
that  is,  to  take  such  portion  of  the  fish  as  can  be  got  by  a  rod  and  line.  The  action 
is  for  the  use  and  enjoyment  of  a  licence  to  fish  ;  and  the  only  question  is,  whether 
the  particulars  are  such  as  to  mislead  the  defendant.  It  seems  to  me  that  he  could 
not  be  misled  by  them.] 

Pel'  Curiam. («)'■'     There  will  be  no  rule. 

Rule  refused. 

Macgregor  v.  Keily.  April  28,  1849. — In  an  action  on  an  attorney's  bill,  a  delivery 
of  the  bill  to  a  servant  at  the  defendant's  residence  is  prima  facie  evidence  of  a 
delivery  to  the  defendant. 

[S.  C.  6  D.  &  L.  635 ;  18  L.  J.  Ex.  391.     Referred  to,  Brmmie  v.  Blad; 
[1912]  1  K.  B.  321.] 

Assumpsit  for  work  and  labour  as  an  attorney  and  solicitor,  and  for  fees  due  and 
payable  in  respect  thereof. 

Plea,  that  no  bill  of  charges,  fees,  and  disbursements,  subscribed  with  the  proper 
hand  of  the  plaintiff,  was,  one  calendar  month  before  the  commencement  of  the  suit, 
delivered  to  the  defendant,  or  sent  by  the  post  to,  or  left  for  the  defendant  at,  his 
counting-house,  office  of  business,  dwelling-house,  &c.  as  required  by  the  statute,  &c. 
Verification. 

Replication,  that  the  plaintifi'  did,  one  calendar  month  before  the  commencement 
of  the  suit,  to  wit,  on  &c.,  deliver  to  the  defendant  a  bill  in  writing  of  his  said  charges, 
fees,  and  disbursements,  subscribed  with  the  proper  hand  [795]  of  the  plaintiff',  in 
manner  and  form  as  required  by  the  statute.     Upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  Trinity  Term, 
1848,  it  was  proved  by  a  witness,  that  he  went  to  a  house  where  the  defendant  then 
lived,  and  saw  a  man-servant  at  the  door,  and  delivered  to  him  the  plaintiff's  bill  of 
costs.  It  was  objected,  on  behalf  of  the  defendant,  that  this  was  no  proof  of  a  delivery 
to  the  defendant.  The  learned  Judge  overruled  the  objection,  and  a  verdict  was  found 
for  the  plaintiff',  leave  being  reserved  for  the  defendant  to  move  to  enter  a  vferdict  for 
him,  if  the  Couit  should  be  of  opinion  that  the  mode  of  delivery  did  not  support  the 
issue. 

A  rule  nisi  having  been  obtained  accordingly, 

Martin  and  Willes  shewed  cause.  The  facts  proved  are  evidence  of  a  delivery  of 
the  bill  to  the  defendant,  and  the  onus  was  on  him  to  shew  that  he  had  not  received 
it.  In  Jo7ies  d.  Gnfilh.s  v.  Marsh  (4  T.  R.  464),  where  the  question  was  whether  the 
defendant  had  been  served  with  due  notice  to  quit.  Lord  Kenyon,  G.  J.,  says,  "  In 

(a)'  See  Bird  v.  Hiqginson,  5  A.  &  E.  83. 

(af  Pollock,  C.  B.,'Parke,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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every  case  of  the  service  of  a  uotice,  leaving  it  at  the  dwelling-house  of  the  party  has 
always  been  deemed  sufiicient.  So,  wherever  the  legislature  has  enacted,  that  before 
a  party  shall  be  affected  by  any  act,  notice  shall  be  given  to  him,  leaving  that  notice 
at  his  house  is  sufficient.  So  also,  in  the  case  of  an  attorney's  bill,  or  notice  of  a 
declaration  being  filed,  and,  indeed,  in  some  instances  of  process,  leaving  it  at  the 
house  is  sufficient ;  as  a  subpojna  out  of  the  Court  of  Chancery,  or  a  quo  minus  out  of 
the  Exchequer."  And  Buller,  J.,  says,  "  Ex  concessis  personal  service  is  not  necessary 
in  all  cases.  Then  what  were  the  facts  of  this  case  ?  It  was  proved  that  this  notice 
was  delivered  to  the  tenant's  servant  at  the  dwelling-house  of  the  tenant,  and  [796] 
its  contents  were  explained  at  the  time  ;  and  that  servant,  who  was  in  the  power  of 
the  defendant,  was  not  called  to  prove  that  she  did  not  communicate  the  notice  to  the 
master ;  this  was  ample  evidence,  on  which  the  jury  would  have  presumed  that  the 
notice  reached  the  tenant."  Doe  d.  NeiiUe  v.  Dunbar  (Moo.  &  M.  10)  is  an  authority 
to  the  same  effect.  The  statute  contemplates  the  case  of  a  party  to  whom  a  bill  is 
required  to  be  delivered  being  out  of  the  way ;  for  it  provides  that  the  bill  may  be 
delivered  "at  his  counting-house,  ofEce  of  business,  dwelling-house,  or  last-known  place 
of  abode."  In  Vincent  v.  Slaymaker  (12  East,  372),  the  Court  differed  in  opinion  as  to 
the  meaning  of  the  words  "delivered  to  the  party  to  be  charged  therewith,"  in  the 
2  Geo.  2,  c.  2.3,  s.  23 ;  but  the  majority  held,  that  a  delivery  to  an  agent  authorised 
to  receive  the  bill  was  a  delivery  to  the  party  himself.  [Parke,  B.  Can  it  be  said 
that  a  livery-servant  is  the  agent  of  his  master  for  the  purpose  of  receiving  a  bill  of 
costs?]  In  the  absence  of  any  evidence  to  the  contrary,  the  jury  may  presume  that 
the  bill  reached  the  master's  hands. 

Crowder  and  Crompton,  in  support  of  the  rule.  The  2  Geo.  2,  e.  23,  s.  23,  required 
the  bill  to  be  delivered  to  the  paity  to  be  charged  therewith,  or  left  for  him  at  his 
dwelling-house,  or  "last  place  of  abode;"  the  6  &  7  Vict.  c.  73,  s.  37,  contains,  in 
addition,  the  words  "or  sent  by  the  post  to,  or  left  for  him  at,  his  counting-house, 
office  of  business,"  &c.  Those  provisions  having  been  specifically  inserted  in  the  latter 
Act,  the  plaintiff  is  bound  to  bring  his  case  within  one  or  other  of  the  alternatives. 
His  argument  however  is,  that  in  order  to  prove  one,  he  may  prove  something  different, 
and  then  call  on  the  jury  to  infer  a  delivery.  Hill  v.  Humphrei/s  (2  Bos.  &  P.  343), 
shews  that  there  must  be  delivery  in  accordance  with  the  terms  of  the  statute.  There 
[797]  the  bill  had  been  left  at  the  defendant's  counting-house ;  but  the  2  Geo.  2,  c.  23, 
not  having  provided  for  such  a  mode  of  delivery,  the  plaintiff  was  nonsuited.  Here 
the  issue  raised  is,  whether  there  was  a  personal  delivery,  and  that  issue  cannot  be 
satisfied  by  any  other  kind  of  proof.  The  cases  respecting  notices  to  quit  are  dis- 
tinguishable, for  there  the  question  arises  at  common  law,  and  not  under  a  specific 
statutory  provision. 

Pollock,  C.  B.  We  all  agree  that  there  was  evidence  to  go  to  the  jury  of  a 
delivery  of  the  bill  to  the  defendant. 

Parke,  B.  I  was  rather  of  a  different  opinion  at  first ;  but,  on  consideration,  I 
think  there  was  evidence  of  a  delivery  to  the  defendant.  It  is  open  to  the  plaintiff 
to  select  any  mode  of  delivery  which  the  statute  authorises.  He  may  deliver  the  bill 
to  the  defendant  personally,  or,  according  to  the  construction  put  on  the  other  Act, 
he  may  deliver  it  to  an  agent  authorised  to  receive  such  bill,  or  he  may  rely  on  its 
being  sent  by  post,  or  left  otherwise  at  the  dwelling-house  or  last  place  of  abode  of 
the  defendant.  But  having  selected  his  mode,  he  must  prove,  to  the  satisfaction  of 
the  jury,  a  delivery  by  himself  or  his  agent,  or  some  one  authorised  by  him.  On  this 
issue  he  is  bound  to  satisfy  them  that  the  bill  reached  the  defendant,  and  he  runs  the 
risk  of  the  jury  drawing  the  inference,  as  Buller,  J  ,  says,  "that  the  servant  did  not 
communicate  the  notice  to  his  master."  In  this  case  the  bill  was  left  with  a  man- 
servant at  the  door  of  the  defendant's  residence, — therefore,  presumably,  the  family 
was  in  town, — and  the  leaving  the  bill  with  the  servant  affords  a  presumption  of  its 
having  reached  the  master.  The  fact  of  putting  it  in  the  servant's  hands  is  sufficient 
to  constitute  the  servant  the  agent  of  the  plaintiff  for  the  delivery  of  the  bill.  But 
then,  upon  this  issue  the  defendant  might  call  the  servant  to  prove  that  he  never  did 
deliver  the  bill  to  his  master,  [798]  in  which  case  the  plaintiff  would  fail  in  shewing 
that  the  servant  w-as  the  agent  of  his  master  for  the  purpose  of  receiving  the  bill. 
I  own  I  do  not  think  that  a  domestic  servant  is  an  agent  for  that  purpose ;  but  the 
question  is,  whether  the  fact  of  delivery  to  the  servant  may  not  be  used  as  evidence 
of  a  delivery  to  the  master.     So,  by  sending  the  bill  by  post,  the  plaintiff  would  ia 
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the  same  way  run  the  ri.sk  of  the  servant  being  callerl  to  say  that  he  never  received 
it.     For  these  reasons  I  think  the  verdict  was  right. 

RoLFE,  B.  I  am  of  the  same  opinion  ;  although  I  do  not  vary  fiom  the  opiiiion 
I  expressed  when  the  rule  was  granted,  namely,  that  the  issue  being  put  on  a  personal 
delivery,  that  would  not  be  made  out  by  adding  another  alternative.  But  now  the 
view  presented  to  my  mind  is,  whether  this  was  not  evidence  in  support  of  the 
replication.     On  consideration  I  think  it  was. 

Platt,  B.  There  was  evidence  from  which  the  jury  might  infer  that  the  servant 
was  authorised  to  receive  any  document  directed  to  his  master,  and  so  they  might 
properly  infer  that  the  master  received  the  bill  by  the  agency  of  his  servant. 

Rule  discharged. 

[799]  Miller  v.  Atlee.  May  1,  18-i9. — Payment  cannot  be  given  in  evidence 
under  a  replication  of  "  never  indebted  "  to  a  plea  of  set-oH'. — An  attorney  has 
no  lien  on  his  client's  money  in  his  hands,  beyond  the  amount  in  which  the 
latter  is  indebted  to  him. 

[S.  C.  13  Jur.  431.     Referred  to,  Sinclair  v.  Brougham,  [1914]  A.  C.  4.56.] 

Debt  for  work  and  labour  as  an  attorney  and  solicitor. 

Pleas,  first,  nnnquam  indebitatus ;  secondly,  a  set-ofi'  for  money  had  and  received 
by  the  plaintiff  for  the  use  of  the  defendant. 

The  plaintifl'  joined  issue  on  the  first  plea  ;  and  to  the  second  replied,  "  that  he 
never  was  indebted  modo  et  forma."     Upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last  Trinity  Term, 
the  plaintiff  proved  that  the  defendant  was  indebted  to  him  ni  the  sum  of  571.  19s.  6d., 
for  work  and  labour  as  an  attorney.  The  defendant,  in  support  of  his  set-otT,  proved 
the  receipt  of  money  by  the  plaintiff'  for  the  defendant's  use  to  the  amount  of 
1051.  16s.  Sd.  The  plaintift"  then  sought  to  dischai'ge  himself  of  this  amount,  by 
proving  payment  of  various  sums  at  different  times  on  account  of  cheques  signed  by 
the  defendant.  It  was  objected  on  behalf  of  the  defendant,  that  evidence  of  payment 
was  not  admissible  under  the  replication  of  "  nevei'  indebted  "  (see  Stodbridge  v.  i^usaams, 
3  Q.  B.  239) ;  and  the  learned  Judge,  being  of  that  opinion,  rejected  the  evidence. 
It  was  also  contended,  on  the  part  of  the  plaintiff",  that  the  defendant  could  not  avail 
himself  of  the  set-off',  inasmuch  as  the  plaintiff  had  a  lien  on  the  money  received  by 
him.  The  learned  judge  overruled  this  objection,  and  a  verdict  was  found  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  set-off,  leave  being  reserved 
for  the  plaintitf  to  move  to  enter  a  verdict  for  571.  19s.  6d. 

A  rule  nisi  having  been  obtained  to  enter  a  verdict,  or  to  amend  the  replication, 
and  for  a  new  trial  on  payment  of  costs, 

[800]  Lush  shewed  cause.  First,  it  has  been  decided  in  several  instances,  that 
payment  cannot  be  given  in  evidence  under  a  replication  of  never  indebted  to  a  plea 
of  set  off.  Secondly,  the  plaintitf  had  no  lien  on  the  money  which  he  received  for 
the  defendant's  use,  beyond  the  amount  in  which  the  latter  was  indebted  to  him. 
[Pollock,  C.  B.  There  is  a  distinction,  in  that  respect,  between  money  received  on 
account  and  a  number  of  chattels.  If  a  creditor  has  a  security  on  all  the  furniture 
in  a  house,  the  owner  cannot  demand  any  part  without  offering  the  whole  debt.  A 
lien  upon  money  is  different.]  Money  is  divisible,  and  the  plaintiff  has  no  lien  beyond 
the  amount  of  this  bill.  [Parke,  B.  If  it  were  otherwise,  the  defendant  must  fir«t 
pay  the  bill,  and  then  run  the  risk  of  the  solvency  of  the  attorney.]  The  same 
observation  would  apply  to  auctioneers,  agents,  and  others. 

Joyce,  in  suppoit  of  the  rule.  No  debt  ever  existed  which  could  form  the  subject 
of  a  set-off.  The  defendant  is  in  the  same  situation  as  if  he  had  brought  an  action 
for  money  had  and  received,  on  an  implied  contract.  The  money  was  received  by 
the  plaintiff  in  the  course  of  his  duty  as  attorney,  and,  in  the  same  way,  paid  over  to 
the  defendant's  use.  [Parke,  B.  Was  he  not  responsible  in  the  meantime  1]  The 
debt  would  only  arise  when  he  committed  a  breach  of  duty.  If  money  be  given  to 
a  person  to  carry  to  a  bank,  no  action  for  money  had  and  received  would  lie  for  the 
money  after  his  receipt  of  it,  and  before  he  deposited  it  in  the  bank.  The  principle 
of  the  decision  in  Biissc//  v.  Burnett  (9  M.  &  W.  312)  is  applicable  to  this  case;  there 
it  was  held,  that  no  debt  arises  where  goods  are  sold  for  ready  money,  and  payment 
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made  accordingly,  and  therefore  such  payment  is  proveable  nnder  the  general  [801] 
issue.  [Parke,  B.  You  say  that  the  mere  fact  of  the  receipt  of  money  is  not  enough 
to  render  a  person  liable  in  an  action  for  money  had  and  received  ;  but  that  is  only 
in  some  cases  of  money  given  ad  merchandizandum  :  Anon.,  11  Mod.  92.] 

Per  Curiam. («)     The  plaintiff  may  have  a  new  trial  on  payment  of  costs. 

Kule  accordingly. 


Grew  v.  Hill.  May  1,  1849. — A  declaration  stated  that  the  defendant  was 
employed  by  certain  commissioners  of  sewers  to  make  a  sewer  in  a  public 
highway,  and  that  he  wrongfully  kept  and  continued  on  the  highway  two  iron 
giatings  lying  thereon,  in  the  custody  and  care  of  the  defendant,  for  forming  the 
sewer,  without  placing  any  light  or  signal  near  them,  whereby  the  plaintiff  fell 
over  them  and  sustained  damage.  Not  guilty  being  alone  pleaded, — Held,  that 
the  allegation  that  the  gratings  were  in  the  care  and  custody  of  the  defendant  was 
immaterial  inducement,  and  therefoie  not  admitted  by  the  plea. 

[S.  C.  6  D.  &  L.  664;  18  L.  J.  Ex.  .317.] 

The  declaration  stated,  that,  at  the  time  of  the  committing  of  the  grievance  &c., 
the  defendant  had  contracted  with,  and  was  employed  by,  certain  persons,  then  acting 
as  Commissioners  of  Sewers  of  the  Tower  Hamlets,  to  make  a  .sewer  in  a  certain  public 
highway  for  all  the  subjects  of  our  Lady  the  Queen,  &c.  ;  and  thereupon,  on  &c.,  the 
defendant  wrongfully  kept  and  continued  on  the  said  highway  two  iron  gratings, 
then  lying  on  the  said  highway,  in  the  custody  and  cai'C  of  the  defendant,  for  forming 
the  said  sewer,  without  placing  any  light  or  signal  near  them,  or  adopting  any  other 
means  to  shew  that  they  were  upon  the  said  highway  ;  by  I'cason  whereof  the  plaintiff, 
in  the  night  time,  walking  along  the  said  highway,  fell  over  the  said  gratings  into  a 
pool  of  water,  whereby  &c.  [alleging  special  damage]. 

Plea,  not  guilty. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Trinity  Term, 
it  appeared  that  the  defend-[802]-ant,  who  was  a  builder,  had  contracted  with  the 
Commissioners  of  Sewers  of  the  Tower  Hamlets  to  construct  a  sewer  in  the  Cambridge 
Koad,  and  that  the  commissioners  had  supplied  him  with  iron  gratings,  to  be  placed 
in  holes  made  in  the  ground  communicating  with  such  sewer.  At  the  time  the  accident 
occui'red,  the  gratings  were  lying  on  the  highway  without  any  light  near  them. 
Evidence  was  tendered,  on  the  part  of  the  defendant,  for  the  purpose  of  shewing  that 
the  gratings  were  not  in  his  custody  and  care.  That  evidence  was  objected  to  by  the 
plaintiff,  on  the  ground  that  it  was  admitted  on  the  record  that  the  gratings  were  in 
the  custody  and  care  of  the  defendant.  The  learned  Judge  received  the  evidence, 
and  left  it  to  the  jury  to  say  whether  or  no  the  gratings  were  in  the  custody  and  care 
of  the  defendant.  The  jury  found,  that  although  by  "the  contract  the  defendant  had 
nothing  to  do  with  the  gratings,  yet  they  had  been  received  by  him,  and  were  in 
his  custody  at  the  time  of  the  accident,  and  gave  a  verdict  for  the  plaintift',  with  51. 
damages,  leave  being  reserved  for  the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  was  obtained  accordingly,  against  which 

Watson  and  W.  L.  Thomas  shewed  cause.  It  is  admitted  on  the  record,  that  the 
gratings  were  in  the  care  and  custody  of  the  defendant.  The  plea  of  not  guilty  merely 
puts  in  issue  the  breach  of  duty  :  Reg.  Gen.  H.  T.  4  Will.  4,  IV. ;  that  consisted  in 
keeping  the  gratings  on  the  highway,  without  placing  any  light  near  them  :  Lawiii  v. 
Alcoch  (3  M.  k  W.  188).  The  averrnent  of  the  gratings  being  in  the  custody  and  care 
of  the  defendant,  is  material  inducement,  and  might  ha\  e  been  traversed.  It  makes 
no  diflerence  in  what  part  of  the  declaration  the  inducement  is  placed.  In  Dunjord 
V.  Traftks  (12  M.  &  W.  .529),  Lord  Abinger,  C.  B.,  says,  "There  is  no  reason  in 
principle  why  the  inducement,  as  it  is  termed,  should  be  [803]  at  the  beginning  of  a 
declaration,  rather  than  at  the  end."  A  similar  observation  is  made  by  the  Court  in 
Tarerner  v.  Liitle  (5  Bing.  N.  C.  678).  The  case  resembles  that  of  an  action  for 
dropping  an  anchor  without  marking  the  spot  by  a  buoy,  in  which  the  plea  of 
not  guilty  merely  puts  in  issue  the  breach  of  duty  in  not  placing  a  buoy.     [They  also 

(a)  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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cited  JFoolf  v.  Beard  (8  C.  &  P.  373),  Harl  v.  Crowlei/  (12  A.  it  E.  378),  iVm-fm  v. 
Scholefield  (9  M.  &  W.  665),  and  Dawson  v.  Movre  (7  C.  &  P.  25).] 

Petersdoiff,  in  support  of  the  rule.  The  allegation,  that  the  gratings  were  in  the 
custody  and  care  of  the  defendant  is  immaterial,  or  if  material,  is  descriptive  of  the 
wrongful  act,  and  so  in  issue.  It  is  submitted,  however,  that  the  allegation  could  not 
be  travei'seil,  foi'  the  defendant's  liability  does  not  arise  from  the  fact  of  the  gratings 
being  in  his  custody  and  care,  but  from  his  wrongfully  keeping  and  continuing  them 
on  the  highway  without  a  light.  If  the  introductory  statement,  as  to  the  defendant 
having  contracted  with  the  Commissioners  of  Sewers,  and  also  the  allegation  as  to  the 
custody  and  care  of  the  gratings,  were  struck  out  of  the  declaration,  it  would  never- 
theless be  good.  The  duty  of  placing  a  light  does  not  arise  fi'om  those  previous 
statements.  The  effect  of  the  plea  of  not  guilty  in  an  action  for  a  nuisance,  is  different 
from  that  in  an  action  for  improperly  navigating  a  vessel.  In  the  former  it  puts  in 
issue  all  that  is  desciiptive  of  the  wrongful  act,  and  the  consequences  of  that  act. 
Nwtim  V.  Schohficld  (9  M.  k  W.  665)  is  an  authority  in  point.  (He  was  then  stopped 
by  the  Court.) 

Pollock,  C.  B.  The  rule  must  be  absolute.  Whatever  is  material  inducement, 
if  not  traversed,  is  admitted.  The  [804]  form  in  which  it  appears,  whether  parentheti- 
cally or  by  a  direct  averment,  is  of  no  importance.  If  then,  the  allegation  that  the 
gratings  were  in  the  custody  and  care  of  the  defendant  had  really  been  material,  the 
argument  of  the  plaintiff's  counsel  would  have  been  conclusive  ;  but  when  the  declara- 
tion is  examined,  it  becomes  evident  that  this  allegation  might  be  struck  out,  and  the 
action  still  maintainable.  So  also  the  statement  that  the  defendant  was  employed  by 
the  commissioners.  Therefore  the  omission  to  traverse  those  facts  does  not  amount 
to  an  admission  of  them,  the  rule  being,  that  nothing  is  admitted  by  the  plea  of  not 
guilty,  except  what  is  material  to  I'aise  the  duty  or  create  the  obligation  for  the 
breach  of  which  the  action  is  bi'ought.  The  real  grievance  is,  that  the  defendant  kept 
and  continued  the  gratings  on  the  public  highwa}',  and  that  is  traversed  by  the  plea 
of  not  guilty. 

Parke,  B.  I  am  of  the  same  opinion.  Mr.  Watson's  argument  would  be  well 
founded  if  this  were  material  inducement ;  and  no  doubt,  in  whatever  part  of  a 
declaration  material  inducement  is  found,  still  it  is  inducement,  and  traversable.  On 
the  other  hand,  it  is  correct,  as  stated  by  the  Lord  Chief  Baron,  that  inducement 
which  is  immaterial  need  not  be  traversed.  That  was  decided  in  lleimion  v.  DarUon 
(3  M.  &  \V.  179),  where  an  intioductoiy  allegation  that  the  defendants  were  the  owners 
of  a  vessel,  was  held  not  to  be  admitted  by  the  plea  of  non  assumpsit.  I  agree,  that 
whatever  is  improperly  pleaded  as  inducement  may  be  struck  out  of  the  declaration. 
Now  the  substantial  allegation  in  this  declaration,  and  which  alone  can  be  answered, 
is  that  the  defendant  kept  and  continued  the  gratings  on  a  public  highway  without 
warning  the  public.  The  subsequent  allegation,  as  to  their  being  in  his  custody  and 
care,  may  be  struck  out ;  and  it  is  clear  from  the  evidence,  that  [8(J5]  he  was  not  guilty 
of  so  keeping  and  continuing  the  gratings.  The  rule  will  therefore  be  absolute  to 
enter  a  nonsuit. 

ROLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

Ness  v.  Angas.  May  8, 1849. — A  married  woman,  with  the  consent  of  her  husband, 
the  defendant,  purchased,  with  the  proceeds  of  her  separate  estate,  shares  in  a 
Joint-stock  Banking  Company,  and  was  registered  as  owner.  Her  husband 
received  some  dividends,  and  signed  receipts  as  the  agent  of  his  wife  ;  he  also 
attended  a  meeting  of  the  Company,  at  which  none  but  shareholders  were  entitled 
to  be  piesent.  The  Company's  deed  of  settlement  provided,  that  the  husband 
of  any  female  shareholder  should  not  be  a  member  in  respect  of  such  shares,  but 
should  be  at  liberty  to  sell  them,  or  at  his  option  to  become  a  member  on  com- 
plying with  certain  requisitions,  which  the  defendant  in  this  case  did  not  do  : — 
Held,  that  the  defendant  was  not  a  member,  for  the  purpose  of  execution  by  scire 
facias  on  a  judgment  against  the  public  officer,  under  the  7  Geo.  4,  c.  46,  s.  13. 

[S.  C.  6  D.  &  L.  645  ;  IS  L.  J.  Ex.  470  ;  13  Jur.  874.     Applied,  Ness  v.  Armstrong, 
1849,  4  Ex.  21.     See  Dodgson  v.  Bell,  1850,  5  Ex.  967.] 

Scire  facias  on  a  judgment  obtained  against  the  public  officer  of  "The  North  of 
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England  Joint-stock  Banking  Company,"  against  the  defendant,  as  a  member  for  the 
time  being  of  the  Company. 

Plea,  that  the  defendant  was  not  a  member  modo  et  forma;  upon  which  issue 
was  joined. 

At  the  trial,  l>efore  Cresswell,  J.,  at  the  Xorthumberland  Summer  Assizes,  1848, 
it  appeared,  that  in  the  year  1810,  and  subsequently,  Mary  Angas,  the  wife  of  the 
defendant,  being  entitled  to  an  annuity  of  2001.  a  year  to  her  sote  and  separate  use, 
purchased  out  of  the  produce  of  it  several  shares  in  "  The  North  of  England  Joint- 
stock  Banking  Company,"  which  were  duly  transferred  to  her  by  deed.  The  shares 
were  purchased  by  her  in  her  own  name,  with  her  husband's  consent,  and  she  was 
registered  as  a  shareholder,  and  so  described  in  the  return  made  to  the  Stamp  Office, 
in  pursuance  of  the  4th  section  of  the  7  Geo.  4,  e.  46.  The  defendant  had  received 
some  of  the  dividends  on  these  shares,  and  had  signed  receipts  in  these  terms  : — '■  Per 
procuration  of  Mary  Angas,  John  L.  Angas;"  and  also  thus:  "For  Mary  Angas, 
John  L.  Angas."  All  these  leceipts-  were  issued  upon  the  usual  form  of  dividend 
warrant  prepared  and  issued  by  the  Company,  stating  the  shares  to  be  "  standing  in 
my  name."  The  defendant  had  also  attended  some  [806]  meetings  for  winding  up 
the  affairs  of  the  Company,  at  which  none  but  shareholders  were  entitled  to  be 
present.  The  deed  of  settlement  was  put  in,  the  28th  clause  of  which  provided,  that 
"the  husband  of  any  female  shareholder,  or  the  executor,  administrator,  or  legatee 
of  any  deceased  shareholder,  or  the  assignee  of  any  bankrupt  or  insolvent  debtor 
possessed  of  shares,  shall  not  be  a  member  of  the  Company  in  respect  of  such  shares 
as  shall  be  vested  in  him  in  respect  of  any  of  the  aforesaid  capacities  respectively ; 
but  such  assignee  of  a  bankrupt  or  insolvent  debtor  shall  sell  and  dispose  of  such 
shares  in  manner  and  subject  to  the  provisions  hereinbefore  expiessed  and  contained 
with  respect  to  the  sale  and  transfer  of  shares  ;  and  any  such  husband,  executor, 
administrator,  or  legatee  as  aforesaid,  shall  be  at  liberty  either  to  sell  and  dispose  of 
the  shares  so  vested  in  him,  in  like  manner  and  subject  as  aforesaid,  or,  at  his  option, 
to  become  a  member  of  the  Company  in  respect  of  such  shares,  on  complying  with  the 
provision  of  these  presents  as  next  hereinafter  expressed  in  that  behalf." 

By  clause  29,  "the  husband  of  any  female  shareholder,  or  the  executor,  adminis- 
trator, or  legatee  of  a  deceased  shareholder,  who  shall  be  desirous  of  becoming  a 
member  of  the  Company  in  respect  of  the  shares  vested  in  him,  in  any  of  such 
capacities  respectively,  shall  give  notice  in  writing  at  the  banking-house  of  the 
Company  in  Xewcastle-upon-Tyne  of  such  his  desire ;  in  which  notice  shall  be 
expressed  the  name  and  place  of  abode  of  the  person  giving  the  same,  and  the  name 
of  the  shareholder  in  whose  place  or  right  he  claims,  and  the  number  of  shares  in 
respect  whereof  he  is  desirous  of  becoming  a  member ;  whereupon  and  upon  otherwise 
complying  with  the  provisions  of  the  deed  of  settlement,  he  shall  be  admitted  and 
become  a  member  in  respect  of  such  shares,  and  have  the  same  transferred  into  his 
name  accordingly,  and  shall  be  personally  charged  with  the  duties  and  liabilities 
incident  to  the  ownership  of  the  same." 

[807]  By  clause  .30,  "the  husband  of  any  female  shareholder,  or  the  executor, 
administrator,  or  legatee  of  any  deceased  shareholder,  who  shall  not,  under  the  pro- 
vision lastly  hereinbefore  contained,  elect  to  become  a  member  of  the  Company  in 
respect  of  the  shares  vested  in  him  in  any  such  capacity,  and  also  the  assignee  of  every 
bankrupt  or  insolvent  debtor  possessing  shares,  shall  be  entitled  to  receive  any 
dividend  which  shall  have  become  due  on  the  shares  so  vested  in  him,  in  any  such 
capacity  as  aforesaid,  before  his  title  to  the  shares  accrued  ;  but  no  dividends  which 
shall  become  due  on  the  same  shares,  after  his  title  shall  have  accrued,  shall  be 
payable  to,  or  demandable  by  him,  but  shall,  till  some  person  shall  have  become  a 
member  of  the  Company  in  respect  of  the  same  shares,  remain  in  suspense,  and  shall 
not  be  paid  till  the  transfer  thereof  shall  be  completed,  and  the  new  holder  thereof 
shall  claim  the  same ;  and  every  transfer  shall  carry  with  it  the  profits  and  interest 
and  share  of  capital  and  surplus  "or  guarantee  fund  in  respect  of  the  shares  transferred, 
so  as  to  close  all  the  right  and  interest  of  the  party  or  parties  making  such  transfer 
in  respect  of  such  transferred  shares." 

By  clause  31,  "In  case  any  person,  in  whom  any  shares  shall,  by  original  subscrip- 
tion, purchase,  marriage,  bequest,  representation,  or  other  mode  of  acquisition,  become 
vested,  and  who  shall  not  have  executed  the  deed  of  settlement,  shall,  for  six  calendar 
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months  after  notice  in  writing  for  that  purpose,  neglect  or  refuse  to  execute  the  same, 
it  shall  be  lawful  for  the  directors  to  declare  the  shares  so  vested  in  such  person  so 
neglecting  or  refusing,  and  all  benefit  and  advantage  whatsoever  incident  thereto,  to 
be  forfeited  to  the  other  shareholdei's,  and  the  same  shall  be  forfeited  accordingly." 

The  defendant  had  not  complied  with  the  above-mentioned  provisions. 

Under  these  circumstances,  the  learned  Judge  was  of  opinion  that  the  defendant 
had  been  proved  to  be  a  mem-[808]-ber  of  the  Company ;  and  he  directed  a  verdict 
for  the  plaintiff,  reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  defendant  was  not  a  member  of  the  copartnership, 
within  the  meaning  of  the  13th  section  of  the  7  Geo.  4,  c.  46. 

A  rule  nisi  having  been  obtained  accordingly. 

Watson  and  Manisty  shewed  cause.  These  shares,  being  a  chattel  interest,  and 
part  of  the  personal  estate  which  the  wife  acquired  during  coverture,  vested  absolutely 
in  her  husband.  The  4th,  5th,  and  6th  sections  of  the  7  Geo.  4,  c.  46,  relate  to  the 
return  and  filing  at  the  Stamp  Office  of  a  list  of  the  names  and  places  of  abode  of  the 
members  of  the  copartnership.  It  is  immaterial,  however,  that  the  wife's  name  has 
been  returned,  for  the  fact  of  a  party  being  a  shareholder  may  be  proved  aliunde  : 
Edwanlt  V.  Buchanan  (.3  B.  &  Ad.  788).  The  9th  section  enables  the  copartnership 
to  sue  and  be  sued  in  the  name  of  their  public  ofticer,  and  the  13th  section  prescribes 
the  mode  in  which  execution  is  to  issue,  which  must  in  the  first  instance  be  against 
the  members  for  the  time  being.  The  interest  of  a  shareholder  in  a  Company  of  this 
description  is  not  different  from  that  of  a  member  of  an  ordinary  partnership  ;  it  is 
not  a  mere  chose  in  action,  but  a  share  in  the  property  of  the  bank :  Buckeridge  v. 
Ingram  (2  Ves.  jun.  652) ;  and  whether  that  is  acquired  by  a  married  woman  from 
the  produce  of  her  separate  estate  or  not,  it  equally  vests  in  her  husband  :  Agar  v. 
BMiyn  (2  Cr.  M.  &  E.  699),  Came  v.  Brke  (7  M.'  &  W.  183).  Here  the  husband 
has  given  a  receipt  in  the  name  of  his  wife  for  the  dividends,  which  were  his  own 
property.  This  is  in  effect  the  case  of  a  husband  having  authorised  his  wife  to  make 
a  contract  which  might  enure  to  his  benefit.  The  contract  of  the  wife  was  void,  but 
the  husband  having  afterwards  sanctioned  it,  it  be-[809]-came  in  point  of  law  his 
contract:  Bvlgood  v.  /r«y  (2  W.  Bl.  1236).  Wheie  a  bill  of  exchange  is  made  payable 
to  a  wife  during  coverture,  her  husband  may  sue  on  it  alone,  or  his  wife  may  be  joined  : 
Philliskirk  v.  Pluckwell  (2  M.  &  Sel.  393).  A  bill  of  exchange,  however,  being  a  mere 
chose  in  action,  unless  the  husband  reduced  it  into  possession,  it  would,  on  his  death, 
survive  to  his  wife  ;  but  these  shares  would,  in  the  event  of  the  husband's  death,  vest 
in  his  executors  :  Macqueen's  Husband  and  Wife,  p.  18,  citing  Co.  Litt.  3yO.  A  married 
woman  is  incapable  of  contracting  without  the  consent  of  her  husband  :  Sniouiv.  Ilhcry 
(10  M.  &  W.  1).  Blackstone,  J.,  in  S/evenson  v.  Hardie  (2  W.  Bl.  872),  said  :  "  It  is 
true  that  no  complete  or  perfect  contract  can  be  made  by  a  feme  covert,  by  her  own 
authority  ;  yet  by  the  assent  of  her  husband  she  may  contract  as  his  substitute,  as 
in  case  of  either  sale  or  loan.  This  assent  may  be  either  express  or  implied  :  it  may 
be  prior  or  subsequent  to  the  contract.  If  prior,  and  communicated  to  the  defendant, 
the  contract  is  made  actually,  and  not  merely  virtually,  with  the  husband  ;  if  subse- 
quent, then  the  wife's  contract  is  inchoate  and  imperfect  till  affirmed  or  disaffirmed 
by  the  husband  ;  and  such  f.ffirmation,  if  given,  transfers  the  contract  to  him."  Such 
was  the  case  here.  No  particular  proof  is  required,  in  order  to  establish  the  fact  that 
the  husband  has  liecome  a  member  of  the  copartnership  :  Goddavd  v.  Hodges  (1  C.  &  M. 
33).  If  a  call  had  been  made,  the  Company  could  not  have  sued  the  wife  effectually, 
for  she  would  have  had  the  right  of  pleading  her  coveitnre.  The  husband,  who 
receives  the  fruits  of  the  shares,  has  the  interest  in  the  copartnership.  It  is  he  who, 
in  point  of  law,  receives  a  portion  of  those  funds  from  which  the  creditors  are  to  be 
satisfied.  A  bond  given  to  the  husband  and  wife  is,  in  point  of  law,  the  hus-[810]- 
band's.  There  are  other  authorities  to  the  effect  that  evidence  is  admissible  to  shew 
that  a  party  is  a  member,  by  his  attending  meetings  and  taking  a  share  in  the  pro- 
ceedings of  the  Company  :  Bi'x  v.  James  (7  C.  &  P.  553),  Beg.  v.  Carter  (1  Den.  C.  C.  65), 
Harrison  v.  Heathorn  (6  M.  &  G.  81).  Here  the  defendant  attended  meetings,  which 
no  one  could  do,  unless  he  were  a  member.  There  was  evidence,  therefore,  that  the 
defendant  was  a  member.  [They  also  referred  to  The  Birmingham,  Bristol,  and  Thames 
Junction  Railway  Company  v.  Locke  (1  Q.  B.  256),  The  Hheffield,  Ashton-under-Lyne,  and 
Manchester  Euilway  Company  v.  Woodcock  (7  M.  &  W.  574),  The  London  Grand  Junction 
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Eaihvay  Company  v.  Freeman  (2  M.  &  G.  606),  The  Cheltenham,  &c..  Railway  Company  v. 
Daniel  (2  Q.  B.  281),  Tugman  v.  Hopkins  (4  M.  &  G.  389),  Femvick's  case  (l  De  G.  &  S. 
557),  11  &12  Yict.  c.  45.] 

Knowles  and  Granger,  in  support  of  the  rule.  The  defendant  does  not  dispute 
the  correctness  of  the  cases  which  have  been  decided  as  being  governed  by  particular 
Acts  of  Parliament,  nor  does  he  dispute  the  common-law  liability  of  partners  to  be 
bound  b}'  their  acts.  But  the  present  remedy  is  not  a  common-law  rght,  but  is  one 
given  by  statute.  The  remedy  is  an  extraordinary  one,  and  the  requisites  of  the 
statute  must  be  strictly  observed.  The  question  is,  whether  or  not  the  defendant  was 
a  member  of  the  copartnership,  as  between  himself  and  the  other  members.  It  has 
been  argued  as  if  the  question  depended  upon  the  defendant's  acts  by  holding  himself 
out  to  the  world  as  a  partner.  The  rule  is  plain,  that  no  man  can  be  a  member  in  any 
concern  without  the  consent  of  the  other  members.  The  defendant  did  not  comply 
with  the  requisites  of  the  deed  of  settlement,  by  which  he  was  [811]  entitled  to  become 
a  member  ;  and  for  this  purpose  the  deed  may  be  referred  to.  The  defendant  did 
not  execute  the  deed  :  this  is  required  to  be  done  by  the  8th  clause  of  the  deed  ;  that 
clause  expressly  says,  that  "  the  number  of  shares  subscribed  for  or  holden  by  each 
person,  shall,  at  the  time  of  his  executing  the  deed  of  settlement,  be  written  opposite 
to  his  name,  as  subscribed  thereto."  Again,  suppose  the  husband  were  to  die,  or  to 
become  bankrupt,  the  executor  or  assignee  would  not  thereby  become  a  member:  the 
28th  clause  expressly  provides  against  such  a  result.  Even  admitting  that  they  would 
have  an  interest  in  the  fund  of  the  wife  in  the  copartnership,  still  they  would  not 
become  members  for  the  purpose  of  this  proceeding.  The  husband  received  the  divi- 
dends in  the  character  of  agent  to  his  wife.  Whether  the  money  is  the  husband's  when 
it  comes  into  his  hands,  does  not  atl'ect  the  defendant's  argument.  The  defendant, 
therefore,  never  was  a  member'  of  this  copartnership.  [They  cited  Dotding  v.  Maguire 
(Ca.  tem.  Plunkett,  1),  Scott  v.  Bed-eley  (3  C.  B.  925),  Si/ward  v.  Greaves  (10  M.  & 
W.  711).] 

Pollock,  C.  B.  The  rule  must  be  absolute.  This  is  a  scire  facias  against  the 
defendant  as  a  member  for  the  time  being  of  a  banking  copartnership.  The  only 
plea  is,  that  he  was  not  a  member  modo  et  forma,  and  for  this  purpose  I  think  he  was 
not.  The  facts  are,  that  his  wife,  in  her  own  name,  and  with  the  proceeds  of  her 
separate  estate,  purchased  shaies  in  the  Company,  and  the  husband  sanctioned  that 
proceeding,  received  the  dividends  in  the  name  of  his  wife,  and  even  attended  some 
meetings  at  which  none  but  shareholders  were  entitled  to  vote.  The  argument 
of  the"plaintifl"s  counsel  has  estaljlished  a  sei'ies  of  propositions,  which  are  wholly 
beside  the  answer  given  by  the  defendant's  counsel  to  the  general  scope  of  their  [812] 
argument.  That  argument  may  be  shortly  stated  thus  :— The  wife  having  purchased 
shares  with  her  money,  but  with  her  husband's  assent,  became  a  shareholder ;  the 
shares  are,  in  point  of  "law,  the  husband's,  and  therefore  the  husband  is  a  shareholder, 
and  liable  to  be  sued  as  such.  That  might  be  so  if  this  were  the  case  of  a  creditor 
suing  the  husband  by  the  common-law  proceeding  of  an  action  against  a  party  liable 
as  partner,  because  entitled  to  share  in  the  profits,  and  so  subject  to  the  losses. 
But  the  question  now  is,  whether  a  creditor  can  avail  himself  of  the  extraordinary 
powers  given  by  the  7  Geo.  4,  c.  46  ;  and  I  think  that,  considering  that  enactment  is 
a  great  departure  from  the  common  law,  and  introductory  of  a  new  state  of  things 
with  reference  to  the  conduct  of  suits  and  the  result  of  judgments,  the  only  safe  course 
we  can  pursue  is  to  look  directly  at  the  statute,  and  see  what  provision  it  has  made. 
I  do  not  think  we  are  at  liberty  to  create  an  equity,  as  it  were,  arising  out  of  the 
statute,  and  to  say  that  every  person  who  might  be  sued  in  consequence  of  representa- 
tions or  conduct  tending  to  shew  that  he  was  a  shareholder,  and  which,  as  aganist 
him,  would  be  evidence  that  he  was  such,  can  be  considered  as  a  member  for  the 
purpose  of  this  proceeding  by  scire  facias.  A  creditor  who  seeks  to  derive  a  benefit 
under  this  particular  statute  must  shew  that  his  case  comes  precisely  within  the  words 
of  it.  The  ground,  therefore,  on  which  it  appears  that  this  rule  ought  to  be  made 
absolute,  is  shortly  this  :— Here  is  a  peculiar  statutable  remedy,  giving  an  advantage 
to  persons  who  have  obtained  a  judgment  against  the  copartnership.  \\  here  a  judg- 
ment has  been  obtained  against  one  of  several  partners  at  common  law,  proecednigs 
cannot  be  taken  against  the  others,  for  that  judgment  may  be  pleaded  in  bar;  so  that 
a  creditor  must  elect  in  the  first  instance  to  sue  all,  or  some,  subject  to  a  plea  ni  abate- 
ment ;  and  if  he  sues  one,  he  must  be  content  with  his  judgment  against  that  one. 
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This  statute  [813]  gives  an  advantage  which  the  common  law  does  not,  namely,  that  a 
creditor  may  have  a  judgment  and  execution  against  one  partner,  and  then  proceed 
against  others.  We  are  bound  to  administer  that  enactment  strictly  ;  and  for  these 
reasons  I  think  that  this  rule  ought  to  be  made  absolute  to  enter  a  nonsuit. 

EoLFE,  B.  I  am  of  the  same  opinion.  The  question  turns  entirely  on  this 
point, — whether  the  defendant,  the  husband  of  Mrs.  Angas,  was,  at  the  time  of  the 
issuing  of  this  scire  facias,  a  member  for  the  time  being  of  the  copartnership ;  and 
the  real  question  is,  what  is  the  meaning  of  the  legislature  in  using  the  words  "a 
member  1 "  Does  it  mean  strictly  a  member,  or  does  it  mean  a  person  who  has  so 
conducted  himself  as  to  leave  it  to  be  supposed  that  he  is  a  member?  In  my  opinion, 
the  meaning  is  that  the  party  must  be  a  member  in  the  strictest  sense  of  the  word. 
My  reason  for  so  thinking  is,  that  the  rule  respecting  persons  holding  themselves  out 
as  partners,  and  entering  into  contracts  in  that  character,  has  no  application  whatever 
to  a  case  of  this  kind.  Whei'e  a  person  is  charged  as  a  member  of  a  partnership,  not 
because  he  is  a  member,  but  because  he  has  represented  himself  as  such,  the  law 
proceeds  on  the  principle,  that  if  a  person  so  conduct  himself  as  to  lead  another  to 
imagine  that  he  fills  a  paiticujar  situation,  it  would  be  unjust  to  enable  him  to  turn 
round  and  say  that  he  did  not  fill  that  situation.  If,  therefore,  he  appears  to  the 
world, — or,  as  the  common  and  more  correct  expression  is,  if  he  appears  to  the  party 
who  is  seeking  to  charge  him, — to  be  a  partner,  and  has  represented  himself  as  such, 
he  is  not  allowed  afterwards  to  say  that  that  representation  was  incorrect,  and  that 
he  was  not  a  paitner.  How  does  that  appl}^  to  a  case  of  this  sort,  where  it  is  not 
pretended  to  charge  him  because  he  was  a  partner  at  the  time  the  plaintiff  became  a 
creditor,  but  because  at  a  subsequent  time,  although  he  had  not  entered  into  any  con- 
[814]-tract,  being  a  member  of  the  partnership,  he  is,  by  express  enactment,  rendered 
liable?  There  is  no  equity  in  such  a  case.  Either  he  fills  a  legal  character  or  he  does 
not.  The  question  therefore  is,  does  he  fill  the  legal  character  of  a  membei'l  I  am 
clearly  of  opinion  that  he  does  not.  It  was  correctly  pointed  out  by  Mr.  Knowles, 
that  no  man  can  be  a  partnei'  without  the  consent  of  all  the  other  members  of  the 
partnership  ;  but  inasmuch  as,  in  a  Joint-stock  Company,  that  would  be  in  terms 
impossible,  therefore  the  deed  constituting  the  Company  provides  what  is  to  be  done 
by  any  ]5erson  becoming  afterwards  a  partner,  and  which  is  to  be  of  the  same  validity 
as  if  all  the  other  parties  consented.  A  number  of  requisites  are  pointed  out  by  the 
deed  ;  and  amongst  other  things,  every  person  afterwards  becoming  a  member  (for  I 
think  a  "  member"  and  a  "  partner  "  mean  the  same  thing)  is  to  execute  a  deed  binding 
himself  to  perform  certain  covenants,  which  if  he  does  not  do  within  a  particular  time, 
the  shares  he  would  otherwise  have  been  entitled  to  become  forfeited.  Therefore, 
when  a  mairied  woman  is  peimitted  to  have  her  name  registered  as  a  partner,  it 
follows  that  all  her  shares  are  liable  to  be  forfeited  at  the  end  of  six  months,  because 
she  cannot  comply  with  that  which  would  alone  make  her  a  paitner.  The  husband 
certainly  does  not  become  a  partner  at  all  events,  unless  he  has  executed  the  deed, 
and  complied  with  the  other  requisites  necessary  to  make  him  a  member.  It  is  not 
necessary  to  speculate  whether  there  might  not  be  some  equitable  act  done  by  a  married 
woman  which  would  effectually  charge  her  property,  because  here  there  is  no  pretence 
for  saying  that  any  such  act  was  done  ;  and  the  question  is,  not  whether  the  wife  is 
a  partner  or  member,  but  whether  the  husband  is,  I  am  aware,  as  Mr.  Watson  says, 
that  the  28th  clause  applies  to  the  case  of  a  person  becoming  the  husband  of  one 
already  a  shareholder — that  is  what  was  more  immediately  contemplated,  perhaps  the 
only  thing  that  was  contemplated — but  still  the  husband,  whether  of  [815]  a  person 
originally  a  member  as  a  feme  sole,  or  of  a  person  who  becomes  a  proprietor,  so  far 
as  she  can,  after  marriage,  does  not  become  a  member  till  he  has  done  certain  acts, 
which  in  this  case  have  not  been  done.  A  great  deal  of  very  ingenious  argument  was 
pressed  on  us  to  shew  that  the  husband  would  be  entitled  to  the  fruits  resulting  from 
his  wife's  being  admitted  to  the  partnership.  Conceding  that  he  is  so  entitled — it 
maj'  be  that  he  gets  all  those  benefits  by  virtue  of  his  marital  right — still  he  can  only 
be  liable  to  the  statutory  execution  by  being  a  member  of  the  copartnership  at  the 
time  that  execution  issues.  That  must  mean  a  member  inter  se,  and  he  is  not  a 
member  inter  se  unless  he  executes  the  deed  of  settlement  and  complies  with  certain 
other  requisitions,  and  that  he  has  not  done ;  consequently  he  is  not  liable,  and  this 
rule  ought  to  be  made  absolute. 

Platt,  B.     a  judgment,  in  this  case,  has  been  obtained  against  a  public  officer. 
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and  it  is  sought  to  enforce  that  judgment  against  the  defendant,  under  the  13th  section 
of  the  7  Geo.  4,  c.  46.  [His  Lordship  read  the  section.]  There  is  no  doubt,  in  com- 
paring the  different  sections  of  this  Act,  that  the  word  "member"  means  a  "partner," 
that  is,  a  "  member  of  the  partnership."  Indeed,  we  hardly  want  a  definition,  because 
common  sense  would  point  out  the  meaning;  but  we  have,  in  the  4th  section,  the 
designation  of  a  person  who  is  to  be  treated  as  a  member.  That  section  requires  a 
return  of  "  the  names  and  phiccs  of  abode  of  all  the  persons  concerned  in  the  said 
copartnership:"  evidently  alluding  to  the  word  member  used  in  the  other  sections, 
and  treating  that  term  as  synonymous  with  the  word  "partner."  It  appears  to  me 
that  it  is  not  enough  that  a  person  has  held  himself  out  as  a  member  or  a  partner,  but 
he  must  be  de  facto  a  partner  or  a  member.  Now,  if  the  deed  of  copartnership  be 
looked  at,  it  is  evident  that  the  defendant  is  not  a  [816]  member.  The  •27th  clau.se, 
which,  it  is  suggested,  applies  only  to  the  case  of  a  feme  sole  afterwards  becoming 
married,  is  in  general  terms,  and  so  long  as  the  husband  neglects  to  assert  his  rights 
and  comply  with  the  conditions,  he  is  not  entitled  to  sell  the  shares  or  receive  a 
dividend.  The  1 2th  clause  declares,  that  the  person  in  whose  name  any  shares  shall 
stand  in  the  .shareholders'  register,  shall  to  all  intents  and  purposes  be  held,  at  law 
and  in  equity,  the  absolute,  sole,  and  beneficial  owner.  It  is  remarkable,  that  one  of 
the  strongest  words  is  used  in  this  Act  of  Parliament  to  shew  the  effect  of  the  certificate 
of  registration  ;  for  it  enacts,  "  that  a  copy  of  the  return,  containing  the  names  of  the 
partners  or  members  certified  by  the  commissioners  of  the  Stamp-Office,  shall  be 
received  as  proof  ' — not  evidence  of  it — but  as  proof — "  that  all  ])ersons  named  therein 
as  members  of  the  copartnership  were  members  thereof;"  that  being  so,  there  is  no 
proof  of  the  wife  being  a  member  of  this  copartnership,  unless  her  husband  has  complied 
with  the  conditions,  to  which  I  will  now  call  attention.  Then  what  says  the  27th 
clause  ?  [His  Lordship  read  the  clause.]  Now,  until  those  provisions  are  complied 
with,  the  other  members  of  the  copartnership  may  insist  that  the  husband  .shall  have 
no  right  whatever  as  a  partner.  Then  can  it  be  said  he  is  a  member?  The  28th 
clause  says,  "The  husband  of  any  female  shareholder  shall  not  be  a  member  of  the 
Company  ; "  and  yet  we  are  asked  to  hold,  that  in  point  of  law  he  is  a  member.  The 
Company,  by  this  clause,  contemplates  a  vesting  of  the  right,  because  it  describes  the 
shares  in  respect  of  which  a  person  may  have  a  vested  right  in  the  capacity  of  a 
husband,  and  still  not  be  a  member.  It  says,  "  And  any  such  husband  shall  be  at 
liberty  to  sell  the  shares,  or,  at  his  option,  to  become  a  member  of  the  Company," — 
when  and  how? — "on  complying  with  the  provisions  of  these  presents."  Until  that 
has  been  done,  he  is  no  member  at  all.  It  seems,  therefore,  to  [817]  me  perfectly 
clear  that  this  defendant  is  not  a  member  within  the  meaning  of  the  Act  of  Parliament, 
and  that  the  rule  ought  to  be  absolute  for  a  nonsuit. 
Rule  absolute.(«) 

Harcourt  and  Caroline,  his  Wife  v.  Wyman.  Sajie  v.  Same.  April  27,  1849. — 
The  plaintiffs,  husband  and  wife,  declared  in  assumpsit  for  the  use  and  occupation 
of  premises  demised  by  them  to  the  defendant,  and  also  for  double  rent,  under 
the  11  Geo.  2,  c.  19,  for  not  giving  up  possession  of  premises  held  by  defendant 
"as  tenant  thereof  to  the  plaintiffs."  The  defendant  pleaded  non-assumpsit. 
The  plaintiffs  also  brought  an  action  of  debt  for  double  value,  under  the  4  Geo.  2, 
c.  28,  the  declaration  in  which  stated,  that  the  plaintiffs  were  seised  in  their 
demense  as  of  freehold,  in  right  of  the  female  plaintiff  during  her  life,  of  a 
messuage  held  by  the  defendant  as  tenant  to  the  plaintiffs  for  a  year  certain,  the 
reversion  thereof  belonging  to  the  plaintiffs,  in  right  of  the  female  plaintiff.  It 
then  alleged  a  demand  and  refusal  to  give  up  possession.  The  defendant  pleaded 
nil  debet  by  statute.  The  causes  having  been  referred,  the  arbitrator  found  that 
the  defendant  became  tenant  to  the  husband,  of  the  premises,  and  occupied,  as 
tenant  to  him,  for  one  year.  The  contract  for  this  tenancy  was  by  parol,  and 
was  made  expressly  with  the  husband  alone,  in  his  own  right,  and  the  wife  was  no 
party  thereto : — Held,  that  the  wife  was  improperly  joined  as  a  co-plaintiff,  both 
in  the  action  of  assumpsit  and  of  debt ;  and  that,  as  to  the  latter,  they  could  not 

(a)  See  In  re  the  North  of  England  Joint-stock  Banking  Company,  3  De  G.  &  S.   18  : 
Angas'  case,  1  De  G.  &  S.  560. 
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sue  as  reversioners,  the  reversion  not  being  in  the  two  plaintiffs,  but  in  the 
husband  alone  ;  neither  could  the  averment  of  the  tenancy,  nor  the  words,  "  to 
the  plaintiffs,"  be  rejected  from  the  declaration. 

[S.  C.  18  L.  J.  Ex.  453.] 

This  was  a  case  for  the  opinion  of  the  Court,  upon  points  of  law  stated  by  the 
arbitrator  to  whom  the  above-mentioned  actions  had  been  referred.  The  first  was  an 
action  of  assumpsit,  the  second  count  of  which  stated,  that  the  plaintiffs  were  seised 
in  their  demesne  as  of  fee,  in  right  of  the  plaintiff  Caroline,  for  the  term  of  her  natural 
life,  in  a  certain  messuage  and  land,  and  being  so  seised  thereof,  the  plaintifl's  demised 
the  premises  to  the  defendant  for  the  period  of  one  year ;  and  the  defendant,  in  con- 
sideration theieof,  promised  the  plaintiffs  to  pay  them  the  rent  of  6801 ,  on  the  usual 
Feast-days.  It  then  alleged  the  entry  of  the  defendant,  that  he  continued  to  occupy 
as  tenant  thereof  to  the  plaintifi's,  and  by  their  sufl'erance  and  peimission,  for  the  period  of 
time  so  agreed,  and  assigned  as  breach  non-payment  of  the  rent  to  the  plaintiff's.  The 
third  count  stated,  that  the  defendant,  after  the  ^^th  of  June,  1738,  mentioned  in  the 
11  Geo.  2,  c.  19,  and  after  the  expiration  [818]  of  his  tenancy,  and  by  force  of  the 
said  statute,  became  and  was  indebted  to  the  plaintiffs  in  .5001.  for  the  use  and 
occupation  of  a  certain  farm  and  land,  &c.,  of  which  the  plaintiffs  were  during  such 
occupation  so  seised,  on  the  11th  of  October,  1844,  held  by  the  defendant  as  tenant 
thereof  to  the  plaintifts,  at  the  yearly  rent  of  6801.,  payable  &c.  hy  the  defendant, 
and  at  his  request,  for  a  long  space  of  time,  to  wit,  from  the  11th  of  October,  1844, 
till  the  21st  of  June,  held,  used,  occupied,  and  enjoyed,  notwithstanding  a  certain 
notice  theretofore  given  by  the  defendant  to  the  plaintiffs  of  his  intention  to  quit, 
and  that  he  the  defendant  would  quit  and  deliver  up  to  the  plaintiffs  possession  of 
the  said  farm  and  land,  on  the  said  11th  of  October.  Breach,  non-payment.  The 
defendant  pleaded  non  assumpsit  to  the  whole  declaration. 

The  second  action  was  in  debt  for  double  value.  The  declaration  stated,  that 
before  giving  the  notice  and  making  the  demand  as  hereafter  mentioned,  the  plaintiffs 
were  seised  in  their  demesne  as  of  freehold,  in  right  of  the  plaintiff  Caroline,  for  the 
term  of  her  natural  life,  of  a  ceitain  messuage  and  land,  &c.,  situate  in  the  county  of 
Hertford,  which  several  premises,  before  and  at  the  time  of  giving  the  notice  and  the 
making  of  the  demand  as  hereinafter  mentioned,  and  from  thence  until  and  upon  the 
11th  of  October,  1844,  were  held  and  enjoyed  by  the  defendant  as  tenant  thereof  to 
the  plaintiff's,  (that  is  to  say,)  as  tenant  thereof  for  one  year,  determinable  on  the  11th 
of  October,  the  reversion  of  the  said  several  piemises  during  all  that  time  belonging  to 
the  plaintiff's  in  right  of  the  plaintiff'  Cai'oline  :  and  thereupon,  whilst  the  defendant 
so  held  and  enjoyed  the  said  premises  as  tenant  thereof  to  the  plaintiff's,  and  whilst 
the  reversion  so  belonged  to  the  plaintiff's  in  right  of  the  plaintiff  Caroline,  to  wit,  on 
the  1st  of  September,  1844,  the  plaintiffs  gave  notice  in  writing  to  the  defendant,  and 
then  demanded  and  I'equired  the  defendant  to  deliver  up  possession  of  the  several 
premises  to  the  plaintiffs,  on  [819]  the  11th  of  October,  on  which  day  the  estate, 
term,  and  intei'est  of  the  defendant  in  the  several  premises  determined.  It  then 
alleged,  that  the  defendant  refused  to  deliver  up  the  possession  of  the  premises,  and 
wilfully  held  over,  whereby  he  became  liable  to  pay  double  value.  Plea,  nil  debet 
(by  statute). 

The  causes  came  on  for  trial  before  Tindal,  C.  J.,  at  the  Hertford  Summer 
Assizes,  1848,  when  they  were  referred  (with  two  other  actions)  to  an  arbitrator,  with 
power  for  him  to  state  facts  and  raise  points  of  law  for  the  opinion  of  the  Court. 
The  arbitrator  by  his  award  found  the  following  facts  : — The  defendant  became 
tenant  to  the  Rev.  L.  V.  Harcourt,  one  of  the  plaintifls,  for  one  year  certain,  from  the 
11th  of  October,  1843,  to  the  llth  of  October,  1844,  of  a  house,  farm,  lands,  &e. 
in  Hertfordshire,  at  a  rent  of  6801.,  and  he  occupied  the  same  as  tenant  to 
Mr.  Harcouit  for  that  year.  The  contract  for  this  tenancy  was  by  parol,  and  was 
made  by  the  defendant,  expressly  with  Mr.  Harcourt  alone,  in  his  own  right,  and 
Caroline,  the  wife  of  Mr.  Haicourt,  was  no  party  thereto.  A  demand  and  notice  in 
writing  for  the  delivering  up  of  possession  by  the  defendant,  was  made  by  the  agent 
of  the  plaintiff's  on  the  12th  of  October,  1844.  The  defendant  retained  possession  of 
the  house  and  part  of  the  stables  until  the  15th  of  March,  1845.  The  arbitrator 
directed  a  verdict  to  be  entered  for  the  defendant  on  the  issues  raised  on  the  second 
and  third  counts  of  the  action  in   assumpsit,  and  also  in  the  action  of  debt,  upon  the 
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ground  that  the  contract  out  of  which  the  claims  arose  was  made  expressly  by  the 
defendant  with  Mr.  Harcourt  aloue,  in  his  own  right,  and  that  Mrs.  Harcourt  was  no 
paity  thereto.  At  the  request  of  the  plaintiffs,  the  arbitrator  raised,  for  the  opinion 
of  the  Court  (amongst  others),  the  question,  whether  Mr.  Harcourt  had  not  the  right, 
at  his  election,  to  join  Mrs.  Harcourt  as  a  co-plaintift' ;  and  if  the  Court  should  be  of 
that  opinion,  he  directed  the  verdict  entered  for  the  de-[820]-fendant  on  the  above 
issues,  and  also  in  the  action  of  debt,  to  be  set  aside,  and  a  verdict  entered  for  the 
plaintifl's. 

The  case  was  argued  in  last  Hilary  Term  (January  22nd  and  26th),  by 
Martin,  (Ogle  with  him),  for  the  plaintiffs.  Mr.  Harcourt  had  the  right,  at  his 
election,  to  join  his  wife  as  a  co-plaintiff.  The  general  rule  is,  that  "  where  the  wife 
cannot  have  an  action  for  the  same  cause,  if  she  survive  her  husband,  the  action  shall 
be  by  the  husband  alone ;  yet,  in  actions  for  a  profit  incurred  during  the  coverture, 
to  the  husband  in  right  of  his  wife,  the  husband  may  sue  alone,  or  join  with  his  wife  : " 
Com.  Dig.  tit.  '-Baron  and  Feme,"  (W.),  (X.).  Also,  in  1  Chit.  Plead,  (page  .35,  7th 
edit.),  it  is  said,  "For  rent,  or  other  cause  of  action,  accruing  during  the  marriage, 
on  a  lease  or  demise,  or  other  contract  relating  to  the  land  or  other  real  property  of 
the  wife,  whether  such  contract  were  made  before  or  during  the  coverture,  the 
husband  and  wife  may  join,  or  he  may  swe  alone.  And  in  all  actions  for  a  profit, 
&c.  accruing  during  coverture,  in  right  of  the  real  estate  of  the  wife,  they  may  join, 
or  the  husband  may  sue  alone,  as  in  debt,  for  not  setting  out  tithes  payable  to  the 
wife.''  Here  the  contract  of  the  husband  created  a  reversion  in  himself  and  wife,  to 
which  the  rent  was  incident ;  and  if  he  had  died  before  the  rent  was  paid,  his  wife, 
not  his  personal  representatives,  would  have  been  entitled  to  it  by  survivorship. 
"  The  effect  of  joining  the  wife  in  the  action,  when  the  husband  might  sue  alone,  is, 
that  if  the  husband  die  whilst  it  is  pending,  or  after  judgment,  and  before  it,  if 
satisfied,  the  interest  in  the  cause  of  action  will  survive  to  the  wife,  and  not  to  the 
executors  of  the  husband  ;  though  if  he  sued  alone,  she  would  have  had  no  interest :  " 
1  Chit.  Plead,  (page  3-5,  7th  edit.).  Here  the  joinder  of  the  wife  does  not  deprive  the 
defendant  of  any  [821]  defence  he  might  have  by  reason  of  the  separate  contract 
with  the  husband.  If  the  husband  had  assigned  his  interest  in  the  lease,  and  it 
became  necessary  for  the  assignment  to  set  out  title,  he  must  have  alleged  that 
husband  and  wife  being  seised  in  their  demesne  as  of  fee,  the  former  demised.  It  is 
enough  if  the  defendant  appears  to  be  tenant;  and  the  words  "  to  the  plaintiffs"  may 
be  struck  out. 

Then  as  to  the  action  of  debt.  [Parke,  B.  The  same  objection  applies  ;  it  is  averred 
that  the  defendant  was  tenant  to  the  plaintiff's,  whereas  the  demise  was  by  the 
husband  alone.]  The  4  Geo.  2,  c.  28,  s.  1,  subjects  a  tenant  to  double  value,  if  he 
shall  wilfully  hold  over  lauds  after  the  determination  of  his  term  and  demand  of 
possession  by  his  landlord  or  lessor,  "  or  the  person  or  persons  to  whom  the  remainder 
or  reversion  of  such  lands  shall  belong."  Now  the  husband  and  wife  are  clearly 
persons  to  whom  the  reversion  belongs. 

Lush,  for  the  defendant.  If  a  husband  make,  by  indenture,  a  lease  of  land  whereof 
he  is  seised  in  right  of  his  wife,  the  lease  is  good  during  his  life,  and  his  wife  may, 
after  his  death,  either  atfiim  it  by  acceptance  of  rent,  or  avoid  it ;  but  if  husband  and 
wife  join  in  a  parol  demise  of  the  wife's  lands,  rendering  rent,  or  if  the  husband 
solely  make  such  parol  lease,  this  determines  absolutely  by  his  death  :  Bac.  Abr.  tifc. 
"Leases"  (C).  The  accruing  rent  would  belong  to  the  wife,  as  reversioner;  the 
rent  already  due  would  go  to  the  husband's  executor :  1  Wms.  Exors.  eh.  1,  s.  2, 
p.  697.  Parry  v.  Hindle  (2  Taunt.  ISO)  decided  that  a  joint  demise  by  husband  and 
wife  in  right  of  the  wife  is  disproved  by  evidence  of  a  receipt  for  rent  given  by  the 
husband  alone.  Mansfield,  C.  J.,  there  says,  "  A  husband  seised  in  right  of  his  wife 
may,  and  usually  does,  demise  alone  during  the  covertui'e  ;  when  he  dies,  all  the  rent 
ac-[822]-crued  up  to  the  time  of  his  decease  does  not  go  over  with  the  reversion  to 
the  wife  ;  it  is  assets  in  the  hands  of  the  husband's  executors.  The  wife  has  nothing 
to  do  with  the  demise  or  the  rent." 

Then  with  respect  to  the  action  of  debt.  The  allegation  that  the  premises  were 
held  by  the  defendant  "as  tenant  thereof  to  the  plaintifi's,"  is  a  material  averment, 
and  cannot  be  struck  out  of  the  declaration.  Assuming  that  the  plaintiffs  could  sue 
as  reversioners,  the  declaration  is  not  so  framed,  but  on  the  antecedent  relation  of 
landlord  and  tenant.     But  the  words  in  the  statute,  "  person  to  whom  the  reversion 
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belongs,"  point  to  the  before-mentioned  case  of  a  tenant  for  life ;  where  the  relation 
of  landlord  and  tenant  has  been  created,  the  statute  must  be  read  as  if  these  words 
were  omitted.  The  4  Geo.  2,  c.  28,  and  11  Geo.  2,  c.  19,  are  in  paii  materia,  and 
must  be  considered  together  as  one  law,  or  one  system  of  laws  :  Timniins  v.  Rowlinson 
(3  Burr.  1G03).  In  Wilkimon  v.  Hall  (I  Bing.  N.  C.  713),  which  decided  that  tenants 
in  common  cannot  sue  jointly  for  double  value  where  there  has  been  no  joint  demise, 
Tindal,  C.  J.,  says,  "  This  action  under  the  statute  comes  in  place  of  the  action  which 
would  have  lain  for  the  rent  if  the  tenancy  had  not  been  at  an  end."  But,  if  landlords 
might  sue  for  double  value  as  reversioners,  tenants  in  common  could  join  in  the  action. 
[Parke,  B.  Bristmo  v.  WrigJd  (Doiigl.  664)  decided,  that,  in  an  action  against  the 
sherifl'  for  taking  goods  without  leaving  a  year's  rent,  the  declaration  need  not  state 
all  the  particulars  of  the  demise ;  but  if  it  does,  and  these  are  not  proved  as  stated, 
there  shall  be  a  nonsuit.]  Sliute  v.  Hornsey,  cited  in  the  judgment  in  that  case,  and 
Savage  v.  Smith  (2  W.  Bl.  1101),  are  authorities  to  shew  that  the  tenancy  must  be 
proved  as  stated.  [Parke,  B.,  referred  to  King  v.  A^or-[S23]-num  (4  C.  B.  884).] 
During  coverture,  the  husband  is  entitled  to  the  pernancy  of  the  profits  of  his  wife's 
land  ;  and  he  also  has  a  right  to  possession  after  the  determination  of  the  tenancy  ; 
consequently,  he  alone  is  the  reversioner  within  the  meaning  of  the  statute. 

Martin,  in  reply.  The  husband  and  wife  had  a  joint  estate  of  freehold  in  right  of 
the  wife,  and  the  demise  by  the  husband  alone  did  not  divest  the  estate  of  the  wife, 
but  created  in  them  a  I'eversion  expectant  on  the  determination  of  the  term.  [Parke,  B. 
As  to  the  action  of  assumpsit,  theie  is  no  question  that  the  wife  cannot  be  joined. 
It  is  founded  on  a  contract  with  the  husband  to  hold  under  him  for  a  year  certain. 
That  is  clearly  a  demise  by  the  husband  alone,  and  could  not  be  confirmed  by  his 
wife  ;  therefore  he  alone  is  entitled  to  sue.  That  disposes  of  the  two  counts  in  the 
first  action.  The  only  question  is,  whether  the  plaintifl's  can  join  in  the  action  on 
the  statute  for  double  value  ;  and  as  to  that,  we  will  take  time  to  consider.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  in  the  course  of  last  term,  before  the  Lord  Chief 
Baron,  my  Brothers  Aldersou  and  Piatt,  and  myself.  Several  points  raised  by  the 
arbitrator  for  the  opinion  of  the  Court  were  discussed  before  us.  The  first  action 
was  in  assumpsit,  and  the  declaration  contained  three  counts,  upon  two  of  which  the 
arbitrator  found  for  the  defendant,  on  the  ground  that  the  contract  was  made  expressly 
by  the  defendant  with  Mr.  Harcourt  alone,  in  his  own  right,  and  Mrs.  Harcourt  was 
not  a  party  thei'eto.  We  have  already  intimated  our  opinion,  assuming,  [824]  as  we 
must  do,  that  finding  to  be  correct,  that  the  arbitrator  was  right  in  concluding  that 
the  plaintiff  Mr.  Harcourt  could  not  make  his  wife  a  party  to  that  contract,  which 
was  in  fact  not  made  in  her  behalf,  but  by  the  plaintiff  for  himself  alone.  The  award, 
therefore,  with  respect  to  the  action  on  promises,  cannot  be  set  aside.  The  other  points 
raised  by  the  arbitrator,  as  to  the  action  on  promises  being  contingent  on  the  deter- 
mination of  the  above  points  in  the  plaintiff's  favour,  it  becomes  unnecessary  to 
consider  them. 

In  the  action  of  debt  for  double  value,  under  the  4  Geo.  2,  c.  28,  the  finding  and 
opinion  of  the  arbitrator  were  the  same  ;  but  it  was  contended,  that  although  the 
demise  was  in  the  plaintiff'  Mr.  Harcourt's  own  right,  and  consequently  that  the 
defendant  held  as  tenant  to  him,  and  not  to  him  and  his  wife,  during  the  so  granted 
term,  yet  if  the  reversion  was  in  the  plaintiff  in  I'ight  of  his  wife,  the  declaration 
could  be  supported.  [His  Lordship  read  the  declaration.]  By  the  statute  4  Geo.  2, 
c.  28,  which,  it  is  said,  is  "for  securing  to  lessors  and  landowners  their  just  rights, 
so  as  to  prevent  frauds  frequently  committed  by  tenants,"  it  was  enacted  (inter  alia), 
"  that  in  case  any  tenant  or  tenants  for  any  term  of  life,  lives,  or  years,  or  other 
person  or  persons  who  are  or  shall  come  into  possession  of  any  lands,  tenements,  or 
hereditaments,  by  form  or  under  or  by  collusion  with  such  tenant  or  tenants,  shall 
wilfully  hold  over  any  lauds,  tenements,  or  hereditaments,  after  the  determination 
of  such  term,  and  after  demand  made  and  notice  in  writing  given  for  delivering  up 
possession  thereof  by  his  or  their  landloi'ds  or  lessors,  or  the  person  or  persons  to 
whom  the  remainder  or  reversion  of  such  lands,  tenements,  or  hereditaments  shall 
belong,  his  or  their  agent  lawfully  authorised,"  then  for  the  time  they  shall  so  keep 
the  persons  entitled  out  of  possession,  they  shall  pay  double  value ;  the  statute  apply- 
ing both  to  cases,  where  the  relation  of  |,825J  landlord  and  tenant  exists  and  where 
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it  does  not,  it  is  contended,  that  though  the  allegation  of  the  tenancy  was  not  proved 
as  alleged,  enough  was  proved  to  entitle  the  plaintiffs  to  recover  as  reversioners,  and 
that  the  whole  or  part  of  the  allegation  as  to  the  tenancy  might  be  struck  out,  and  that 
the  remainder  being  proved  was  sufficient  to  maintain  the  action.  We  think  the  plaintiffs 
cannot  recover  on  this  ground.  It  is  clear  the  whole  of  the  allegation  as  to  the  tenancy 
cannot  be  struck  out,  for  then  the  defendant  would  not  appear  on  the  face  of  the  declara- 
tion to  be  a  person  who,  according  to  the  terms  of  the  statute,  was  bound  to  pay  double 
value,  for  the  statute  only  applies  to  tenants,  and  those  claiming  under  or  in  collusion  with 
the  tenants.  But  it  is  said  only  the  words  "  to  the  said  plaintiffs  "  in  the  allegation 
of  tenancy,  might  be  rejected,  and  the  allegation  would  be  simply  as  tenant  for  years, 
the  reversion,  that  is,  the  immediate  reversion,  during  all  that  time  belonging  to  the 
plaintiffs.  Admitting  these  words  only  could  be  struck  out,  still  it  would  be  necessary 
to  prove  the  immediate  reversion  was  in  the  plaintiffs,  that  is,  in  the  husband  and  wife 
during  the  term.  This  fact  was  disproved  :  the  husband,  having  himself  an  interest 
in  his  wife's  real  estate  during  their  joint  lives,  was  capable  of  creating  a  term  out  of 
that  interest,  and  did  so,  and  during  that  term  the  reversion  of  it,  that  is,  the  right 
to  the  possession  at  the  end,  or  sooner  determination  of  the  term,  was  in  the  husband 
only.  He  was  the  person  to  whom,  by  the  contract  contained  in  the  lease  vvith  the 
plaintiffs,  the  tenant  for  the  term  was  bound  to  deliver  up  the  land  on  its  determina- 
tion. He  alone  could  distrain,  the  right  of  distress  being  incident  to  the  reversion, 
as  was  held  by  Lord  Chief  Justice  Mansfield,  in  the  case  cited  in  the  argument.  Parry 
V.  Hindle.  We  therefore  think  the  award  right  in  this  respect. 
Rule  discharged. 

[826]  SiBTHORP  V.  Brunel.  April  2i,  1849.— A  deed  executed  by  the  plaintiff 
and  defendant,  after  reciting  that  a  Company  had  been  formed  for  the  purpose 
of  constructing  a  railway  which  would  pass  through  the  plaintiff's  estate,  and  that 
an  application  to  Parliament  for  an  Act  of  incorporation  was  then  pending,  con- 
tained a  covenant  by  the  defendant,  that  within  six  months  from  the  time  of  the 
passing  the  proposed  bill,  and  before  the  Company  should  enter  upon,  take,  or 
use  the  estate,  except  for  the  purpose  of  setting  out  and  ascertaining  the  land 
required,  the  defendant  should  pay  to  the  plaintiff  the  sum  of  40001.  for  the 
purchase  of  the  estate  as  thereinafter  described.  There  was  also  a  covenant, 
that,  on  payment  by  the  defendant  of  the  said  sum  of  40001.  and  interest,  after 
the  expiration  of  six  months  after  the  passing  of  the  said  bill  to  the  day  of  pay- 
ment of  the  said  sum,  the  plaintiff  should  convey  to  the  defendant  so  much  of 
the  estate  as  should  be  required  for  the  construction  of  the  railway  : — Held,  in 
an  action  on  the  covenant,  for  the  non-payment  of  the  purchase  money  after  six 
mouths  from  the  passing  of  the  bill,  that  the  covenant  to  pay  the  purchase-money, 
and  that  to  convey  the  property,  were  independent  covenants. 

Covenant  on  an  indenture  of  the  22nd  of  April,  1847,  executed  by  the  plaintiff 
and  defendant  respectively  (profert).  The  deed,  after  reciting  that  a  Company  had 
been  formed  for  the  purpose  of  constructing  a  railway  from  Cheltenham  to  Oxford, 
and  that  the  Company  was  then  applying  to  Parliament  for  an  Act  of  incorporation, 
and  that  the  plaintiff  was  then  the  owner  of  an  estate  in  the  county  of  Oxford,  which 
would  be  intersected  by  the  said  railway,  and  injuriously  affected  thereby,  and  that  the 
plaintiff  had  petitioned  Parliamentagainst  the  said  bill,  &c.,  and  that  he  had  been  requested 
by  the  defendant  to  desist  from  such  opposition ;  it  was  thereby  covenanted  by  the 
defendant,  "  that  within  six  months  from  the  passing  of  the  proposed  bill  into  a  law, 
and  before  the  said  Company  shall  enter  upon,  take,  or  use  any  part  of  the  said  estate, 
&c.,  except  for  the  purpose  of  setting  out  and  ascertaining  the  land  required  to  be 
taken,  the  said  I.  K.  B.  (the  defendant)  shall  and  will  pay  to  the  said  C.  D.  S.  (the 
plaintiff)  the  sum  of  40U01.  sterling  for  the  purchase  of  such  part  of  the  said  estate  as 
hereinafter  described."  Then  followed  covenants  by  which  the  Company  were  to 
erect  proper  stations,  &c.  on  the  estate,  and  bridges,  &c.,  and  other  matters  with 
respect  to  the  costs  of  the  opposition  to  the  bill,  &c.  Then  followed  this  covenant  by 
the  plaintiff  with  the  defendant,  to  withdraw  from  the  said  opposition  :  "  and  that, 
on  payment  by  the  said  defendant  to  the  plaintiff  of  the  said  sum  of  40001.  and  interest 
after  the  rate  of  51.  per  cent,  per  annum  after  the  expiration  of  six  months  after  the 
passing  of  the  said  bill  into  a  law  to  the  day  of  payment  of  the  said  sum  of  40001.,  he 
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the  said  [827]  plaintiff  and  all  necessary  parties  shall  convey  to  the  said  defendant, 
his  heirs  or  assigns,  or  as  he  or  they  shall  direct,  so  much  of  the  said  estate  as  shall  be 
required  for  the  construction  of  the  said  railway  in  the  line  delineated  upon  the  said 
plans,  deposited  as  aforesaid,  not  exceeding  12  acres  1  rood  and  10  perches  of  land; 
but  the  costs,  charges,  and  expenses  attending  the  deducing  of  the  title,  and  the  con- 
veyance of  the  said  land  or  otherwise,  occasioned  by  the  taking  of  the  said  land  by  the 
Company,  shall  be  paid  and  borne  by  the  Company  in  the  manner  directed  by  the 
'Lands  Clauses  Consolidation  Act,  1845,' together  with  the  usual  surveyoi's'  charges 
attending  the  purchase,"  &c.  ;  and  lastly,  "it  is  hereby  agreed  and  declared  by  and 
between  the  said  parties,  that  if  the  said  defendant  shall,  within  six  months  after  the 
passing  of  the  said  bill  into  a  law,  procure  and  deliver  to  the  plaintiff  a  good  and 
sufficient  agieement,  under  the  seal  of  the  said  Company,  binding  the  said  Company 
to  the  observance  and  performance  of  the  several  stipulations  and  agreements  on  the 
part  of  the  defendant,  his  executors,  &c.  hereinbefore  contained  ; "  then  the  said 
agreement  was  to  be  null  and  void,  otherwise  it  was  to  remain  in  full  force  and  effect. 
The  declaration  then  contained  an  allegation,  that,  after  the  making  of  this  agreement, 
&c.,  the  said  proposed  bill,  to  wit,  on,  &c.,  passed  into  a  law,  and  a  general  averment 
of  perfoimance,  and  that  six  months  had  elapsed  since  the  passing  of  the  said  bill,  and 
laid  as  a  bi'each  the  non-payment  of  the  purchase  money  of  40001. 

The  defendant,  having  craved  oyer  of  the  deed,  and  set  it  out,  demurred  generally 
to  the  declaration,  on  the  ground  that  a  general  averment  of  performance  by  the 
plaintiff  was  not  sufficient,  but  that  he  ought  to  have  shewn  by  his  declaration  that  he 
was  ready  and  willing  to  convey  the  property  to  be  purchased,  and  that  the  covenant 
to  pay  and  the  covenant  to  convey  on  payment  were  dependent  covenants.  Joinder 
in  demurrer. 

[828]  Keating,  in  support  of  the  demurrer,  contended  that  the  covenants  were 
mutual  and  dependent  covenants,  and  he  cited  the  rule  as  laid  down  by  Tindal,  C.  J., 
in  Stavers  v.  Curliitf/  (3  Bing.  N.  C.  -iQ)^),  where  he  says,  "The  rule  has  been  established 
by  a  long  series  of  decisions  in  modern  times,  that  the  question,  whether  covenants 
are  to  be  held  dependent  or  independent  of  each  other,  is  to  be  determined  by  the 
intention  and  meaning  of  the  parties,  as  it  appears  on  the  instrument,  and  bj'  the 
application  of  common  sense  to  each  particular  case ;  to  which  intention,  when  once 
discovered,  all  technical  forms  of  expression  must  give  way;"  and  that,  in  the  present 
case,  the  money  was  to  be  paid  for  the  purchase  of  the  estate.  He  also  referred  to 
Ponlage  v.  Cole  (1  Saund.  320  a.,  n.  4).  [Parke,  B.,  referred  to  Malivch  v.  Kmglake 
(10  A.  &  E.  50).] 

Willes,  contra,  was  not  called  upon. 

Pollock,  C.  B.  I  am  clearly  of  opinion  that  the  plaintiff  is  entitled  to  the  judg- 
ment of  the  Court.  This  is  a  positive  covenant  to  pay  the  amount  of  the  purchase- 
money  at  a  specified  time.  The  case  of  Mattock  v.  Kinylake,  to  which  my  Brother 
Parke  has  referred,  is  a  decision  expressly  in  point.  Applying  the  rule  as  laid  down 
by  Tindal,  C.  J.,  in  Stavers  v.  Curling,  I  think  this  covenant  to  pay  the  monej'  is  wholly 
independent  of  that  to  convey  the  estate ;  and  that  such  was  the  intention  of  the 
parties  at  the  time  this  instrument  was  executed  is  perfectlj'  clear  from  its  terms. 
The  rule,  as  deprived  from  Fordage  v.  Cole,  may  be  the  technical  one ;  but  whether  the 
language  of  these  covenants  be  subject  to  a  technical  construction,  or  to  their  natural 
one,  the  result  will  be  the  same, — that  they  are  independent  of  each  other. 

Pakke,  B.  I  am  entirely  of  the  same  opinion.  I  think  [829]  it  is  clear  that  these 
covenants  are  wholly  independent,  and  that  the  case  is  a  very  plain  one.  The  words 
of  the  covenant  upon  which  this  action  is  brought,  are,  that  the  plaintiff  shall  paj'  the 
sum  agreed  for  the  purchase  of  the  land ;  if  they  had  been  upon,  or  even  foi',  the 
conveyance  of  the  land,  the  defendant's  argument  might  have  been  tenable,  but  they 
amount  to  a  positive  covenant  to  pay  the  money  at  a  specified  time. 

RoLFK,  B.,  concurred. 

Platt,  B.  The  condition  has  occurred  upon  which  the  money  became  payable. 
There  is  no  other  condition  precedent. 

Judgment  for  the  plaintiff. 
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Ex    PARTE   THE   DUKK  OF   BRUNSWICK  AND  LUNEBUBG  ;   In   RE   THE   KECOGNISANCES 

OF  S.  Clements  and  J.  Thorburn,  Sureties  of  M.  W.  Crowl.  May  4,  1849. 
— An  application  under  the  1 1  Geo.  4  &  1  Will.  4,  c.  7.3,  to  enforce  the  recognis- 
ances taken  under  the  60  Geo.  3,  c.  30,  must  state  distinctly  that  the  defendant 
was  the  "  editor,  conductor,  or  proprietor  "  of  the  newspaper,  pamphlet,  or  other 
paper  which  contained  the  libel ;  and  an  allegation  that  he  was  the  printer  and 
publisher  is  not  sutficient. 

[S.  C.  18  L.  J.  Ex.  304.] 

In  this  case,  an  action  of  libel  having  been  brought  against  one  Crowl  by  the 
Duke  of  Brunswick,  and  the  damages  awarded  not  having  been  recovered  against  him, 
although  reasonable  efforts  had  been  made  to  obtain  them.  Snow,  on  a  previous  day, 
obtained  a  rule  calling  on  S.  Clements  and  J.  Thorburn  to  shew  cause  why  the  plaintiff 
should  not  have  leave,  pursuant  to  the  statute,  to  proceed  against  the  said  S.  Clements 
and  J.  Thorburn  on  their  recognisances,  as  sureties  for  the  said  M.  \V.  Crowl ;  and 
the  rule  ordered  that  service  upon  the  solicitor  of  the  stamps  and  taxes  should  be 
deemed  service  upon  her  Majesty's  Attorney-General.  The  affidavits  in  support  of 
the  application  described  Crowl  as  the  printer  and  publisher  of  the  newspaper  in 
which  the  libel  was  contained. 

[830]  Knowles  shewed  cause.  There  are  two  fatal  objections  to  the  present  rule. 
In  the  first  place,  the  application  is  not  in  the  proper  form.  It  ought  to  have  been 
bv  the  Attorney-General  and  not  by  the  plaintiff,  as  the  bond  is  given  to  the  Crown. 
[Rolfe,  B.  In  I'ennell  v.  ThoiKpscm  (1  C.  ife  M.  857),  where  the  application  to  the 
Court  was  the  same  as  the  present,  it  was  made  by  the  plaintiff  and  not  by  the 
Attorney -General]  But  in  that  case  the  rule  was  refused  upon  another  ground,  and 
therefore  this  question  did  not  arise.  In  the  second  place,  the  3rd  section  of  the 
1  Will.  4,  c.  73,(i)  does  not  contain  the  word  "printer"  or  "publisher";  the  parties 
mentioned  in  that  section  are  "  the  editor,  conductor,  or  proprietor."  The  former 
statute,  which  provided  for  the  ease  of  seditious  libels,  was  the  60  Geo.  3,  c.  30. 
This  class  of  statutes  is  of  a  highly  penal  nature,  and  must  therefore  be  construed 
strictly  ;  and  the  plaintiff'  ought  to  bring  his  ease  clearly  within  the  terms  of  the 
section  in  question. 

Snow,  in  support  of  the  rule.  The  rule  might  be  enforced,  by  the  permission 
of  the  Attorney-General,  as  the  suggestion  of  the  Court.  [Pollock,  C.  B.  How  do 
you  shew  that  the  defendant  is  within  the  statute  1]  The  later  statute  was  intended 
to  enlarge  the  remedies  given  by  the  [831]  former  statute,  and  the  printer  and 
publisher,  who  are  the  persons  most  directly  responsible,  may  well  be  held  to  be 
within  it. 

Pollock,  C.  B.  The  defendant  is  here  called  the  printer  and  publisher  of  the 
newspaper  which  contained  the  libel;  now  the  words  of  the  statute  are,  "editor, 
conductor,  or  proprietor,"  and  he  may  not  be  either  of  these.  The  statute  is  of 
a  penal  character,  and  the  Court  cannot  extend  its  words  for  the  purpose  of  assisting 
the  plaintiff'.  The  defendant  is  not  brought  within  the  Act,  and,  therefore,  upon  this 
ground  alone,  the  rule  must  be  discharged,  with  costs. 

RoLFE,  B.,  and  Pl.\tt,  B.,  concurred. 

Rule  discharged,  with  costs. 

{h)  11  Geo.  4  &  1  Will.  4,  c.  73,  s.  3,  enacts,  "that  if  any  plaintiff  in  any  action 
for  libel  against  any  editor,  conductor,  or  proprietor  of  such  newspaper,  pamphlet, 
or  other  paper  as  aforesaid,  shall  make  it  appear  by  affidavit  to  his  Majesty's  Court 
of  Exchequer,  that  he  is  entitled  to  have  execution  against  the  defendant  upon  any 
judgment  in  such  action,  but  that  he  has  not  been  able  to  procure  satisfaction  by  writ 
of  execution  against  the  goods  and  chattels  of  such  defendant,  it  shall  be  lawful  for 
the  said  Court,  for  the  benefit  of  such  plaintiff,  to  order  and  direct  such  proceedings 
to  be  had  and  taken  upon  such  recognisances  or  bonds  respectively  as  would  be  taken 
to  obtain  any  fines  or  penalties  due  to  his  Majesty,  secured  by  such  recognisance  and 
bond;  provided  always,  that  the  expense  of  such  proceedings  shall  be  exclusively 
borne  by  such  plaintiff'  as  aforesaid." 
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Stutton  v.  Bament.  May  4,  1849. — The  jurisdiction  of  the  superior  Courts  to  stay 
proceedings  in  actions  brought  in  those  Courts  for  sums  under  40s.,  where  the 
action  might  have  been  brought  in  an  inferior  Court,  is  not  taken  away  by  the 
9  &  10  Vict.  e.  95,  or  the  10  &  11  Vict.  c.  Ixxi.  (City  of  London  Small  Debts 
Act). 

[S.  C.  6  D.  &  L.  632 ;  18  L.  J.  Ex.  318 ;  13  Jur.  393.     Referred  to,  Enmn  v.  White, 

1866,  13  L.  T.  768.] 

In  this  case  a  rule  had  been  obtained  by  Lush,  calling  on  the  plaintiff  to  shew 
cause  wh}',  on  the  payment  of  11.  4s.,  the  amount  of  the  demand,  all  further  proceedings 
should  not  be  stayed.  The  rule,  which  was  granted  after  the  declaration  had  been 
tiled,  and  before  plea  pleaded,  was  obtained  on  the  ground  that  the  action  might  and 
ought  to  have  been  brought  in  the  Sheriff's  Court  of  the  City  of  London ;  and  that, 
in  such  case,  the  superior  Court  had  power  to  stay  the  proceedings,  on  the  payment 
of  debt  alone,  without  costs. 

J.  Brown  now  shewed  cause.  One  of  the  objections  to  the  present  rule  is,  that 
the  application  is  premature  ;  for,  under  the  112th  and  113th  sections  of  the  London 
Small  Debts  Act,  10  &  11  Vict.  c.  Ixxi.,  the  defendant  should  have  [832]  waited  until 
the  cause  had  been  tried.  The  112th  section  of  that  statute  enacts,  that  "all  actions 
and  proceedings  which,  before  the  passing  of  this  Act,  might  have  been  brought  in 
any  of  her  Majesty's  superior  Courts  of  record,  whei'e  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant,  or  where  any  officer  of  the  Couit  holden  under  the 
provisions  of  this  Act  shall  be  a  party,  except  in  respect  of  any  claim  to  any  goods 
and  chattels  taken  in  execution  of  the  process  of  the  Court,  or  the  proceeds  or  value 
thereof,  may  be  brought  and  determined  in  any  such  superior  Court,  at  the  election 
of  the  party  suing  or  proceeding,  as  if  this  Act  had  not  been  passed."  And  by  the 
following  section,  the  1 1 3th,  it  is  enacted,  that  "  if  any  action  shall  be  commenced 
after  the  passing  of  this  Act,  in  any  of  her  Majesty's  superior  Courts  of  record,  for 
any  cause  other  than  those  lastly  hereinbefore  specitied,  for  which  a  plaint  might  have 
been  entered  in  the  Court  holden  under  the  pi'ovisions  of  this  Act,  and  a  verdict  shall 
be  found  for  the  plaintiff'  for  a  sum  not  more  than  201.,  if  the  said  action  is  founded 
on  contract,  or  less  than  51.,  if  it  being  founded  on  tort,  the  said  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs ;  and  if  a  verdict  shall  not  be  found 
for  the  plaintiff,  the  defendant  shall  be  entitled  to  his  costs  as  between  attornej'  and 
client,  unless  in  either  case  the  Judge  who  shall  try  the  cause  shall  certify  on  the  back 
of  the  record  that  the  action  was  fit  to  be  brought  in  such  superior  Court."  [Piatt,  B. 
The  rule  was  obtained  upon  the  ground  laid  down  in  Tidd's  Practice,  p.  516,  that 
"  when  the  debt  sued  for  appears  on  the  face  of  the  declaration,  or  is  admitted  by  the 
plaintiff  or  his  attorney,  or  proved  by  the  affidavit  of  the  defendant,  to  be  under  40s., 
and  the  plaintiff  may  recover  it  in  an  inferior  jurisdiction,  the  Courts,  on  motion,  will 
stay  the  proceedings  ;  it  being  below  their  dignity  to  proceed  in  such  action."]  The 
same  reason  is  adoped  in  2  Chit.  Pract.  p.  1205,  where  the  different  cases  are  collected 
[833]  upon  this  subject ;  but  that  does  not  seem  a  sound  reason  for  the  rule.  [Piatt,  B., 
referred  to  Kennard  v.  Jones  (4  T.  R.  495),  and  IFdlinglon  v.  Arters  (5  id.  64). 
Pollock,  C.  B.  The  c|uestion  is,  whether  it  is  within  our  discretion  to  set  aside  these 
proceedings  on  payment  of  the  debt  alone,  without  costs.]  The  discretionary  power 
of  the  Courts  has  been  taken  away  by  this  Act  and  the  County  Court  Act,  9  &  10 
Vict.  c.  95.  Before  these  statutes,  the  present  action  might  have  been  brought  in 
a  superior  Court,  and  by  the  provisions  of  these  statutes,  the  action  ought  to  be 
brought  in  the  inferior  Court.  These  Acts  are  similarly  framed.  The  old  practice 
arose  under  the  statute  of  Gloucester,  6  Edw.  1,  c.  8,  by  which  actions  of  trespass 
under  40s.  were  piohibited  ;  but  the  Court  I'efused  to  interfere  where  the  action  could 
not  be  brought  in  the  old  county  court :  Wdsh  v.  Troyte  (2  IL  Bl.  29)  ;  TuJih  v.  JVood- 
wanl  (6  T.  R  175);  Hanrood  v.  Lester  (3  Bos.  &  P.  617) ;  but  the  fact  of  the  claim 
being  under  40s.  could  not  be  pleaded  in  bar :  Sandal  v.  Hennett  (2  A.  &  E.  204). 
The  old  practice  had  reference  to  a  different  state  of  things.  The  112th  section  of 
the  local  Act  impliedly  permits  this  action  to  be  brought  in  a  superior  Court,  as  it 
speaks  of  actions  which,  before  the  passing  of  the  Act,  might  have  been  brought  in 
a  superior  Court,  and  which  may  still  be  so  brought  in  particular  cases ;  and  under 
the  former  statutes,  there  was  no  prohibition  against  bringing  actions  in  the  superior 
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Courts.  [Pollock,  G.  B.  That  clause  may  be  read  as  meaniug  such  actions  as  might 
have  been  effectually  brought.] 

Lush,  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  expression  in  the  present  Act,  that 
"  all  actions  which  before  the  passing  of  it  might  have  been  brought  in  the  superior 
[834]  Courts,"  does  not  alter  the  practice  of  the  Courts  formerly  adopted  in  staying 
proceedings  in  matters  of  this  nature  ;  and  that,  as  the  present  action  might  have  been 
brought  in  the  Sherifls'  Court  of  the  city  of  London,  the  rule  must  be  made  absolute 
to  stiiy  the  proceedings.  The  case  of  Kennard  v.  Jones  (4  T.  R,  495)  is  directly  in 
point  as  to  what  the  former  practice  was. 

RoLFE,  B.  It  has  been  said  by  Mr.  Brown,  that  the  reason  given  for  staying 
proceedings  in  actions  under  40s.,  of  its  being  beneath  the  dignity  of  the  superior 
Courts  to  entertain  them,  is  not  a  sound  one.  But  the  proposition  in  one  sense  is 
true ;  for,  although  it  does  not  mean  that  the  Courts  can  lose  their  dignity  by  enter- 
taining questions  of  such  a  nature,  j'et  it  expresses  what  every  one  must  feel  the  force 
of — namely,  that  a  large  sum  of  money  would  be  spent  in  carrying  on  a  proceeding 
which  would  not  lie  worth  that  expense.  The  rule,  therefore,  has  prevailed  to  stay 
the  proceedings  in  such  cases,  unless  it  appeared  that  there  was  no  other  Court  in 
which  the  matter  could  be  carried  on. 

Platt,  B.  The  present  case  is  an  example  that  such  a  rule  is  a  good  one  ;  for  the 
expense  of  the  first  step  here  in  the  superior  Court  would  be  double  that  of  the  amount 
of  the  sum  sought  to  be  recovered. 

Rule  absolute. 

[835]    Regula  Generalis.    Easter  Term,  1 2  Vict. 

It  is  ordered,  that,  where  a  rule  for  judgment  as  in  case  of  a  nonsuit  shall  have 
been  discharged  on  a  peremptory  undertaking  to  try  at  the  next  or  any  future  assizes 
or  sittings,  if  the  plaintiff  shall  make  default  in  proceeding  to  trial  pursuant  to  his 
undertaking,  the  defendant  shall  be  at  liberty,  if  the  plaintiff  has  not  drawn  up  the 
rule,  to  draw  it  up  at  any  time  before  moving  for  judgment,  and  thereupon  to  move 
for  judgment  without  serving  a  copy  of  the  rule  on  the  plaintiff. 

(Signed  by  all  the  Judges.) 

Memorandum. 

Li  the  preceding  term,  John  Alexander  Kinglake,  Serjeant-at-Law,  of  Lincoln's 
Inn,  and  James  Robert  Hope,  Esq.,  of  the  Inner  Temple,  received  patents  of  precedence  ; 
and  Edward  John  Lloyd,  Esq.,  of  Lincoln's  Iini  ;  John  Greenwood,  Esq.,  of  the  Middle 
Temple  ;  Richard  Malines,  Esq.,  Frederic  Calvert,  Esq.,  Henry  Singer  Keating,  Esq., 
of  the  Inner  Temple  ;  and  Roundell  Palmer,  Esq.,  of  Lincoln's  Inn,  were  appointed 
her  Majesty's  Counsel. 

;[836]    Exchequer  Reports.    Easter  Vacation,  1 2  Vict. 

Turner  and  Others  v.  Deane.     May  12,  1849. — An  attorney  has  no  lien  on  the 
private  deed  of  one  partner  in  respect  of  business  done  for  the  firm. 

[S.  C.  6  D.  &  L.  669 ;  18  L.  J.  Ex.  343.] 

Assumpsit  for  money  had  and  received.     Plea,  non  assumpsit. 

At  the  trial,  before  Erie,  J.,  at  the  Liverpool  Summer  Assizes,  1848,  it  appeared 
that  the  defendant,  who  was  a  solicitor  residing  at  Liverpool,  had  been  employed 
by  Mr.  Jonathan  Higginson  in  making  out  the  title  to  an  advowson  which  he  had 
puichased,  and  by  that  means  the  defendant  became  possessed  of  the  title-deeds  The 
defendant  bad  also  acted  professionally  for  the  firm  of  Barton,  Irlam,  &  Higginson, 
of  which  J.  Higginson  was  a  partner.  '  In  October,  1847,  the  firm  of  Barton,  Irlam, 
&  Higginson  became  bankrupt,  at  which  time  there  was  due  to  the  defendant  from 
J.  Higginson,  on  his  private  account,  the  sum  of  441.  6s.  2d.,  and  the  firm  were  indebted 
to  the  defendant  in  the  sum  of  1161.  12s.  The  defendant  refused  to  deliver  up  the 
title  deeds  in  question,  claiming  a  lien  upon  them  in  respect  of  the  above  sums.  The 
plaintiffs,  who  were  the  assignees  of  J.  Higginson,  paid  them  the  latter  sum  under 
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protest,  and  brought  the  present  action  to  recover  it  back.  Under-  these  circumstances, 
the  learned  Judge  was  of  opinion  that  the  plaintiffs  weie  entitled  to  recover,  and  the 
jury,  under  his  direction,  found  a  verdict  for  them,  leave  being  reserved  for  the  defen- 
dant [837]  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the 
defendant  had  a  lien  on  the  title-deeds  in  question  in  respect  of  the  debt  due  from 
the  firm. 

A  rule  nisi  having  been  obtained  accordingly, 

Martin  and  Crompton  shewed  cause.  The  defendants  had  no  lien  on  this  deed 
for  the  joint  debt  of  the  partnership.  Courts  of  law  only  notice  a  lien  as  evidenced 
by  established  mercantile  usage.  In  the  absence  of  special  agreement,  bankers, 
factors,  and  attornies  have  a  lien  only  in  respect  of  the  debt  of  the  party  whose 
property  has  come  to  their  hands.  A  general  lien  is  against  law,  and  does  not  arise 
on  securities  deposited  for  a  special  purpose:  Brandao  v.  Barnett  (12  C.  &  F.  787). 
The  attorney's  lien  is  first  mentioned  in  the  course  of  the  argument  in  JP'ilkins  v. 
Carmichael  (1  Dougl.  102),  upon  which  Lord  Mansfield  said  "that  the  practice  in  that 
respect  was  not  very  ancient,  but  that  it  was  established  on  general  principles 
of  justice."  A  similar  observation  was  made  by  Lord  Eldon,  in  C'owell  v.  Simpson 
(16  Ves.  275).  The  doctrine  of  mutuality,  which  governs  a  setoff,  applies  equall}'- 
to  a  lien  ;  and  it  is  clear  that  the  defendant  would  have  had  no  right  of  set-off 
against  the  bankrupt  in  respect  of  the  joint  debt  of  himself  and  his  partner : 
Bnchaitan  v.  Fmdlay  (9  B.  &  C.  738).  Where  a  firm  of  two  solicitors  transacted 
business  for  a  client  up  to  a  certain  period,  after  which  a  new  partner  joined  the  firm, 
who  continued  to  tr-ansact  busirress  for  the  client,  Sir  L.  Shadwell,  V.  C,  held,  that 
the  new  firm  had  no  lieir  on  papers  which  came  into  their  possession,  for  costs  due  in 
respect  of  business  done  by  the  original  firm  :  In  re  Fursliaw  (16  Sim.  121).  A  security 
for  a  separate  demand  does  not  exteird  to  a  joint  demand  :  Ex  parte  Freen  and  Morrice 
(2  Glyn  &  J.  246).     [They  also  referred  to  Chuck  v.  Freen  (1  Moo.  &  M.  259).] 

[838]  Watson  arrd  J.  Heirderson,  in  support  of  the  rule.  When  a  gener-al  lien  is 
once  established,  the  extent  of  it  is  matter  of  law,  which  the  Courts  will  judicially 
notice;  Brandao  v.  Barnelt  (12  C.  &  F.  787):  and  a  fortiori  an  attorney's  lierr,  which 
is  peculiarly  within  the  cognisance  of  the  Court.  There  is  no  analogy  between  lieu 
and  set-off;  for  the  latter  is  the  creatur-e  of  the  statute.  In  the  case  of  In  re  Forshaw 
(16  Sim.  121),  ther'e  had  been  no  deposit  with  the  or'iginal  firm.  But  where  a  deed 
is  deposited  gener-ally,  there  is  no  reasorr  why  the  lien  should  be  confined  to  a  separate 
debt.  This  deed  might  have  been  taken  in  execution  on  a  judgment  against  the 
partnership.  There  having  been  two  classes  of  work,  and  no  specific  appropriation  of 
the  deed  to  either-,  the  inference  is  that  the  lien  extends  to  both.  In  Lambert  v. 
Btitkinasier  (2  B.  &  C.  616),  the  facts  were  identical  with  the  pr-esent  case;  and  the 
attorney  was  held  to  have  a  lien  upon  a  deed  belonging  to  the  separate  estate  of  one 
partner-,  for-  a  joint  debt  due  from  the  firm.  [Paike,  B.  The  only  questiorr  there 
raised  was,  whether  the  attorney  had  the  same  right  of  lierr  against  the  assignees 
that  he  had  against  the  bankrupts.  Therefore  that  case  is  rro  author-ity  for  the 
proposition  contended  for-.  In  the  case  of  bankers,  factors,  and  attornies,  all  of  whom 
have  a  gener-al  lien,  how  can  the  lien  attach,  except  upon  the  proper-ty  of  the  person 
alone  for  whom  the  busirress  is  done"?]  The  charge  attaches  by  law,  irrespective  of 
the  debt.  For  irrstance,  in  the  case  of  freight,  the  shipowner  has  a  lien  which  must 
be  satisfied  by  any  person  who  claims  the  goods.  [Parke,  B.  That  is  the  case  of  a 
particular  lien.]  There  is  no  distinction  in  principle.  A  carrier  may  detain  goods, 
by  whomsoever  delivered,  until  he  is  paid  for  the  carr-iage.  [Parke,  B.  That  is 
because  he  is  compellable  to  receive  them.  It  is  the -same  with  irrrrkeepers  and  other-s, 
who  carry  on  a  public  trade.]  If  cloth  be  deli-[839]-\ered  to  a  tailor  to  make  a  coat, 
he  has  a  lien  on  it,  whoever  is  to  pay  for  it.  A  general  lien  is  but  an  extension  of  a 
particular  lierr,  and  an  attorney's  lien  is  an  extension  of  a  general  lien.  If  one  partner 
had  employed  the  attorney  to  prepare  for  the  firm  a  deed,  which  afterwards  became 
the  property  of  that  one  partner-,  the  attorney  would  have  a  lien  as  against  him. 
Lien  and  debt  are  contradistinguished  ;  for  the  Statute  of  Limitations  cannot  be  set 
up  to  a  lieu,  and  a  lien  may  exist  though  the  debt  be  barr-ed.  [Par-ke,  B.  Accordiirg 
to  the  rulrrrg  of  Holt,  C.  J.,  an  attorney  has  no  lien  on  a  deed  which  he  has  prepared, 
if  he  suffers  it  to  be  executed  befor-e  he  is  paid  for  it:  Anon.  (1  Ld.  Raym.  738); 
and  there  is  no  lien  as  agairrst  residuary  legatees  orr  title-deeds  deliver-ed  by  executors 
to  their  agents,  for  the  purpose  of  preparing  a  mortgage  :  Hockley  v.  Bantuck  (1  Russ. 
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141 ).]  The  nature  and  extent  of  a  solicitor's  lien  was  under  consideration  in  the  Irish 
Court  of  Chancery,  in  the  case  of  Bluden  v.  Desart  (2  D.  &  War.  405).  The  lien  of 
an  attorney  is  commensurate  with  the  right  of  the  person  who  delivers  the  papers  to 
him:  HoUis  v.  Clarklge  (4  Taunt.  807).  [.Alderson,  B.  If  your  proposition  be 
correct,  it  would  extend  to  any  number  of  partners — for  instance,  a  Joint-stock 
Company.] 

Parke,  B.  The  question  is  an  abstract  one,  namely,  whether  an  attorney,  who 
has  the  deed  of  one  person,  is  entitled  to  retain  it  for  a  joint  debt  due  from  the  owner 
of  the  deed  and  his  partners.  That  depends  entirely  on  authority.  A  general  lien 
does  not  exist,  except  where  it  arises  from  special  custom,  as  in  the  case  of  bankers, 
factors,  and  attornies.  Therefore  the  general  law  is  inapplicable,  and  no  authority 
can  be  produced  from  any  decisions,  dicta,  or  text-books,  that  a  lien  extends  beyond 
the  property  of  the  person  employing  an  attorney.  The  case  mast  be  determined 
by  authority  ;  and  it  is  enough  to  say  [840]  that  there  is  a  total  want  of  all  authority 
in  support  of  this  claim.  The  case  of  Lamheri  v.  Buckmaster,  when  examined,  will  be 
found  to  be  one  in  which  the  point  conld  not  arise.  We  must  administer  the  law  as 
we  find  it,  and  in  the  absence  of  all  authority,  hold  that  an  attorney  has  no  lien, 
except  on  the  property  of  the  person  for  whom  he  has  done  the  business.  It  is  the 
same  in  the  case  of  a  banker,  or  factor.  If  it  were  otherwise,  the  inconvenience 
would  be  extreme,  as  already  pointed  out. 

Alderson,  B.  I  am  of  the  same  opinion.  This  is  a  mere  question  of  fact,  so 
to  speak,  as  to  what  the  law  is  on  the  subject,  and  I  do  not  find  it  laid  down  in  any 
text  writer,  or  book  of  authority,  that  a  lien  for  the  debt  of  one  partner  is  a  general 
lien  for  the  debts  of  the  partnership.  If  so,  the  same  law  would  be  applicable  to  the 
case  of  bankers  and  factors. 

RoLFE,  B.  I  am  of  the  same  opinion.  If  we  look  to  the  facts  in  this  case,  the 
non-production  of  authority  is  to  my  mind  conclusive  evidence  that  a  lien  never 
existed. 

Platt,  B.,  concurred. 

Rule  discharged. 

[841]  Cope  v.  The  Thames  Haven  Dock  and  Railway  Company.  May  12, 
1849. — A  Railway  Company  was  incorporated  by  an  Act  of  Parliament,  one 
section  of  which  enacted,  that  the  directors  shonld  have  power  to  use  the  common 
seal  on  behalf  of  the  Company,  and  that  all  contracts  lelating  to  the  affairs  of  the 
Company,  signed  by  three  directois,  in  pursuance  of  a  resolution  of  a  court  of 
directois,  should  be  binding  on  the  Company.  The  following  section  enacted, 
that  the  directors  should  have  full  power  to  employ  all  such  managers,  officers, 
agents,  clerks,  workmen,  and  servants  as  they  should  think  proper. — By  a 
resolution  of  the  board  of  directors,  signed  by  their  chairman,  the  plaintiff  was 
appointed  agent  to  negotiate  with  another  railway  for  the  lease  of  the  line  : — 
Held,  that  the  contract  was  not  binding  on  the  Company,  it  not  having  been 
sealed,  or  executed  with  the  required  formalities. 

[S.  C.  18  L.  J.  Ex.  .345.] 

Assumpsit  for  work  and  labour.     Plea,  non  assumpserunt. 

At  the  trial,  before  Erie,  J.,  at  the  Liverpool  Summer  Assizes,  1848,  it  appeared 
that  the  defendants  were  a  Company  incorporated  by  the  stat.  6  &  7  Will.  4,  c.  cviii., 
for  making  a  railway  from  Romford  to  Shell  Haven,  in  Essex,  and  that  the  action 
was  brought  by  the  plaintiff'  to  recover  1451.  7s.,  for  his  services  in  endeavouring  to 
negotiate  with  the  London  and  North  Western  Railway  Company  for  a  lease  of  the 
Thames  Haven  Railway.  The  119th  section  of  the  special  Act  enacts,  "that  the 
court  of  directors  for  the  time  being  shall  have  full  power  and  authority  to  use  the 
common  seal  on  behalf  of  the  said  company  :  and  all  contracts  in  writing  relating  to 
the  affairs  of  the  said  company,  which  shall  be  signed  by  any  three  of  the  directors 
in  pursuance  of  a  resolution  of  a  court  of  directors,  shall  be  binding  on  the  said 
company  and  all  other  parties  thereto,  their  respective  successors,  heirs,  executors,  and 
administrators  ;  and  actions  and  suits  may  be  maintained  thereon,  and  damages  and 
costs  recovered  by  or  against  the  said  company,  or  any  other  parties  thereto  failing  in 
the  execution  thereof."     The  120th  section  enacts,  "that  the  directors  shall  have  full 
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power  to  employ  the  workmen  and  regulate  the  traflic  on  the  railway,  and  the  amount 
of  rates,  tolls,  &e.  ;  and  also  from  time  to  time  to  appoint  and  displace  the  bankers 
and  solicitors  of  the  company,  and  all  such  managers,  officers,  agents,  clei'ks,  workmen, 
and  servants,  as  they  shall  think  proper." 

On  the  19th  Novembei',  1846,  a  meeting  of  the  directoi-s  [842]  was  held,  at  which 
the  plaintiff  was  present,  when  the  following  resolution  was  agreed  upon,  entered  in 
the  minute  book,  and  signed  by  the  chairman  : — 

"  Kesolved,  that  Mr.  C.  H.  Cope,  of  Manchester,  be  appointed  joint  agent  with 
Mr.  Geary  for  the  Thames  Haven  Dock  and  Railway  Company,  and  that  they  be 
authorised  to  negotiate  with  the  London  and  North  Western  Railway  Company,  or 
any  other  Railway  Company,  for  the  lease  of  the  line,  and  that  their  acts  as  such 
agents  be  recognised,  subject  to  the  confirmation  of  the  directors  and  shareholders  of 
this  company.  Resolved,  that  the  secretary  be  ordered  to  forward  a  copy  of  the  above 
resolution  to  Mr.  C.  H.  Hope." 

This  resolution  was  read  to  the  plaintiff,  and  assented  to  by  him.  On  the  part  of 
the  defendants  it  was  objected,  that  the  resolution,  not  having  been  under  seal,  nor 
signed  by  three  directors,  as  lequired  by  the  119th  section,  was  not  binding  on  the 
defendants.  The  learned  Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave 
for  the  defendants  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
the  contract  w-as  not  binding  on  them. 

A  rule  ni.si  having  been  obtained  accordingly, 

Knowles  and  Atherton  shewed  cause.  It  was  not  neces.sary  that  the  resolution 
should  be  under  seal,  or  signed  by  three  directors.  The  119th  section  obviously 
applies  to  contracts  made  by  the  directors  with  respect  to  the  construction  of  the 
works.  There  would  be  a  general  powei-  to  employ  servants,  without  the  formality 
of  the  corporate  seal,  or  the  signature  of  three  directors.  The  120th  section  requires 
no  particular  form  of  contract.  If  a  strict  construction  be  put  upon  the  Act,  the 
company  might  refuse  to  pay  a  labouring  man  for  work  actually  done,  because  the 
contract  was  not  made  in  the  prescribed  form.  Arnold  v.  The  Mayw,  dc,  of  [843] 
Poole  (5  Scott,  N.  R.  741)  depended  on  the  common  law  doctrine.  [Rolfe,  B.  By  the 
114th  section,  "the  directors  shall  be  indemnified  and  saved  harmless  from  and 
against  all  payments  made,  or  liabilities  incurred,  and  all  acts,  deeds,  matters,  and 
things  executed,  done,  or  ordered,  and  all  sums  of  money,  losses,  costs,  charges,  and 
damages  which  they  shall  incur  in  the  execution  of  the  powers  and  authorities  hereby 
granted  to  them  ;  and  they  shall  be  so  indemnified  out  of  the  assets  for  the  time  being 
of  the  company,  and  if  necessarv,  by  calls."  Now  I  doubt  whether  the  120th  section 
means  more  than  this  :  that,  in  the  employment  of  persons  authorised  by  that  section, 
the  directors  shall  be  entitled  to  indemnity  in  the  manner  pointed  out  by  the  114th 
section.  Parke,  B.  It  means,  that  the  directors  shall  have  full  power,  as  between 
themselves  and  the  company,  to  make  those  appointments,  and  they  shall  be  indem- 
nified by  the  company.]  The  119th  and  120th  sections  must  be  read  in  connection 
with  each  other.  The  119th  enables  the  directors  to  use  the  common  seal  of  the 
compan}^,  and  renders  binding  all  contracts  in  writing  relating  to  the  affairs  of  the 
company,  which  shall  be  signed  by  three  directons,  in  pursuance  of  a  resolution  of 
the  board.  The  120th  section  applies  to  all  contracts  for  mere  services^  [Rolfe,  B. 
The  1 19th  section  not  only  says  that  the  directors  shall  have  power  to  make  contracts, 
but  that  the  contracts  shall  be  binding  on  the  company  :  there  is  nothing  of  that  sort 
in  the  120th  section.]  If  the  r20th  section  only  means  that  the  directors  may,  as 
between  themselves  and  the  company,  make  those  contracts,  the  provision  is  unneces- 
sary, since  it  would  be  enough  to  provide  for  their  indemnity.  Besides,  the  term 
"agent"  in  the  120th  section  may  reasonably  receive  a  wide  construction,  so  as  to 
comprehend  the  present  case. 

Martin  and  .Aspland  appeared  to  argue  in  support  of  the  rule,  but  were  not  called 
upon. 

[844]  Parke,  B.  The  rule  must  be  absolute,  on  the  ground  that  this  is  a  contract 
by  which  the  company  cannot  be  bound,  unless  made  in  the  form  required  by  the 
119th  section,  which  gives  a  power  of  binding  the  company  by  an  instrument  under 
seal,  or  in  writing  signed  by  three  directors,  in  pursuance  of  a  resolution  of  the  board. 
Neither  of  those  requisites  has  been  complied  with.  There  is  no  doubt  about  the  rule 
of  law.  We  had  oeca.sion  to  consider  it  in  the  cases  of  The  Mayor  of  Liullow  v.  Charlton 
(6  M.  &  W.  81.5)  and  Cox.  v.  The  Midland  Haihvay  Company  (ante,  p.  268).     The  reason 
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why  a  corporation  cannot  be  bound,  except  by  their  common  seal,  is  satisfactorily 
explained  by  my  Brother  Rolfe,  in  the  judgment  in  The  Mayor  of  Ludlow  v.  Charlton, 
where  it  is  shewn  that  the  doctrine  was  not,  as  suggested,  a  relic  of  ignorant  times. 
Nevertheless,  at  an  early  period  there  were  exceptions  to  the  rule,  for  instance,  in 
those  matters  in  which,  from  their  very  nature,  or  necessary  frequent  occurrence,  it 
would  be  difficult  to  execute  the  contract  with  the  formality  of  a  seal.  Those  were 
matters  of  trifling  importance,  such  as  the  appointment  of  a  servant  by  a  corporation 
having  a  head, — for  whether  the  exception  applied  to  a  corporation  without  a  head 
has  not  yet  been  determined.  We  ought  not  to  extend  the  exception  to  cases  where, 
from  the  Act  incorporating  the  company,  it  is  the  obvious  intention  of  the  legislature 
that  the  contracts  of  the  company  should  be  made  with  certain  formalities.  The 
question  then  is,  whether  we  can  collect  from  this  Act  of  Parliament,  that  a  contract 
of  this  description,  that  is,  for  the  employment  of  an  agent,  not  in  the  course  of  the 
ordinary  concerns  of  the  company,  can  be  binding  on  the  company  without  a  formal 
instrument.  I  am  clearly  of  opinion  that  the  case  does  not  fall  within  the  120th 
section.  Admitting,  for  the  sake  of  argument,  that  a  person  so  appointed  has  his 
remedy  against  [845]  the  directors,  not  against  the  company,  I  doubt  whether  that 
section  gives  the  directors  any  remedy  against  the  company.  The  section  may  be 
explained  as  pointed  out  by  ■my  Brother  Rolfe,  by  saying  that  it  intended  to  give  the 
directors  power  to  do  certain  acts  for  which,  by  the  114th  section,  they  are  to  be 
indemnified  out  of  the  funds  of  the  company.  But  if  not,  it  only  extends  to  the 
employment  of  managers,  officers,  agents,  clerks,  &c.,  on  the  ordinary  works  of  the 
company.  If  they  may,  without  any  formality,  appoint  servants  for  the  management 
of  their  affairs  at  the  different  stations,  we  cannot  from  that  collect  that  they  shall  be 
bound  bj^  contracts  out  of  the  ordinary  course,  and  for  the  employment  of  every 
description  of  servant.  The  company  are  not  bound,  except  by  deed  or  contract  in 
the  form  pointed  out  by  the  statute,  unless  power  is  given  by  implication  by  the  120th 
section,  and  I  think  it  is  not. 

Rolfe,  B.  I  am  of  the  same  opinion,  and  for  the  same  reason,  namely,  because 
the  case  is  not  within  the  r20th  section.  As  at  present  advised,  I  should  say  that,  in 
a  case  like  this,  that  section  does  not  authorise  any  action  against  the  company,  though 
I  do  not  wish  to  bind  myself  to  that  opinion.  But  supposing  it  does  give  a  right  of 
action  to  the  directors  in  the  cases  pointed  out  in  the  ll-lth  section,  still  I  agree  with 
my  Brother  Parke,  that  it  is  not  a  case  within  the  120th  section. 

Plati',  B.  I  am  of  the  same  opinion,  and  for  the  same  reasons.  Take  the  case 
of  a  surveyor  employed  to  survey  two  hundred  miles  of  railwaj'.  — is  it  not  important 
that  the  company  should  not  be  bound  by  a  mere  verbal  aTrangement  ? 

Rule  absolute. 

[846]  Horn  v.  Thornborough.  May  14, 184:9. — A  person  who  causes  the  apprehen- 
sion of  another  for  a  malicious  trespass  to  property  of  which  the  former  is  the 
reversioner  only,  is  entitled  to  notice  of  action  under  the  Malicious  Trespass  Act, 
7  &  8  Geo.  4,  c.  30,  if  he  causes  such  apprehension  under  the  bona  fide  belief 
that  he  is  acting  in  pursuance  of  the  statute. 

[S.  C.  6  D.  &  L.  651  ;  18  L.  J.  Ex.  349.] 

Trespass  for  breaking  and  entering  the  plaintiffs  dwelling-house,  for  assaulting 
Mary,  the  wife  of  the  plaintiff,  and  compelling  her  to  go  to  a  police-ofiice.  Plea,  not 
guilty  "  by  statute  ; "  upon  which  issue  was  joined. 

At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  Sittings  in  Michaelmas  Term  last, 
it  appeared  that  the  plaintiff  was  a  jeweller,  carrying  on  his  business  in  Leigh-street, 
and  that  he  had  a  lease  of  the  premises  where  he  so  carried  on  his  business,  for  the 
term  of  seven,  fourteen,  or  twenty-one  years,  and  that  the  defendant  had  purchased 
the  premises  in  question,  subject  to  the  plaintift's  lease;  and  that,  on  the  27th  of 
April,  1848,  the  plaintiff  being  then  in  prison  for  debt,  and  a  quarter's  rent  being  in 
arrear,  the  defendant  took  forcible  possession  of  the  premises,  leaving  his  son  in 
possession  The  plaintift's  wife,  on  her  return  home,  finding  the  house  occupied  by 
the  defendant,  broke  some  windows  for  the  purpose  of  obtaining  admission,  and  having 
attempted  a  second  time  to  enter  the  house,  was  given  by  the  defendant  into  the 
custody  of  the  police,  under  the  Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  30,  s.  24, 
for  wilfully  breaking  four  panes  of  glass,  his  property.     She  was  afterwards  taken 
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before  a  magistrate,  who  dismissed  the  charge.  No  notice  of  action  had  been  given. 
The  learned  Jndge  expressed  an  opinion,  that  the  defendant,  being  the  reversioner  of 
the  premises,  was  not  the  owner  of  the  property  injured,  "  within  the  meaning  of  the 
28th  section  of  the  above  Act;  and  he  omitted  to  leave  to  the  jury  the  question, 
whether  the  defendant  committed  the  alleged  trespass  under  the  bona  fide  belief  that 
he  was  acting  in  pursuance  of  the  statute.  The  jury  found  a  verdict  for  the  plaintiff, 
with  251.  damages. 

Charnock,  in  Trinity  Term  last,  obtained  a  rule  nisi  [847]  for  a  new  trial,  on  the 
ground  of  misdirection  ;  against  which 

E.  W.  Cox  now  shewed  cause.  The  direction  of  the  learned  Judge  was  correct. 
The  24th  section  of  the  7  &  8  Geo.  4,  c.  30,  enacts,  "that  if  any  person  shall  wilfully 
or  maliciously  commit  any  damage,  injury,  or  spoil,  to  or  upon  any  real  or  personal 
property  whatsoever,  either  of  a  public  or  private  nature,  for  which  no  remedy  or 
punishment  is  hereinbefore  provided,  every  such  person,  being  convicted  thereof  before 
a  justice  of  the  peace,  shall  forfeit  and  pay  such  sum  of  money  as  shall  appear  to  the 
justice  to  be  a  reasonable  compensation  for  the  damage,  injury,  or  spoil  so  committed, 
not  exceeding  the  sum  of  -51.;  and  then  the  28th  section,  "for  the  more  effectual 
apprehension  of  all  offenders  against  this  Act,"  enacts,  "that  any  person  found  com- 
mitting any  offence  against  this  Act,  whether  the  same  be  punishable  upon  indictment 
or  upon  summary  conviction,  may  be  immediately  apprehended  without  a  warrant  by 
any  peace  officer,  or  the  owner  of  the  property  injured,  or  his  servant,  or  any  person 
authorised  by  him,  and  forthwith  taken  before  some  neighbouring  justice  of  the  peace, 
to  be  dealt  with  according  to  law."  In  the  present  case,  the  defendant  was  not  the 
owner  of  the  property  injured,  within  the  meaning  of  the  statute,  and  therefore  the 
question  as  to  his  bona  fides  in  the  transaction  did  not  arise.  The  statute  ought  to  be 
construed  strictly. 

Charnock  and  Barnard,  in  support  of  the  rule.  The  defendant  was  the  owner  of 
the  property,  within  the  meaning  of  the  Act ;  or  at  all  events  he  might  have  bona 
fide  believed  that  he  was  acting  in  pursuance  of  it.  The  question,  whether  he  acted 
bona  fide,  ought  to  have  been  put  to  the  jury,  and  if  they  had  been  of  opinion  that 
the  [848]  defendant  did  so  act,  he  would  have  been  entitled  to  notice  of  action.  In 
Heed  V.  Cou-meadotv  (6  A.  &  E.  661),  which  was  a  case  very  similar  to  the  present,  it 
was  held,  that  if  the  defendant  acted  under  a  bona  fide  belief  that  the  case  fell  within 
the  statute,  he  was  entitled  to  notice  of  action.  [Piatt,  B.  In  that  case  the  property 
injured  was  the  defendant's.]  In  Wedge  v.  Berkeley  (id.  663),  it  was  held  that  the 
bona  fides  is  a  question  for  the  jury.  The  case  of  Hughes  v.  Bvckkind  (1-5  M,  &  W. 
346),  and  the  judgment  of  the  Court  in  that  case,  are  strongly  in  the  defendant's 
favour.  [Piatt,  B.,  referred  to  Cann  v.  Clipi)erton  (!0  A.  &  E.  .582).  Parke,  B.  The 
case  of  liudd  v.  Scott  (2  Scott,  X.  R.  631)  seems  to  be  precisely  in  point.  That  was 
an  action  for  imprisoning  the  plaintiff  upon  a  charge  of  felony,  under  the  7  &  8  Geo.  4, 
c.  29,  s.  44,  in  pulling  down  part  of  a  house  and  selling  the  materials  ;  and  it  was  held, 
that  the  defendant  was  within  the  protection  of  the  75th  section  if  he  bona  fide  thought 
that  he  was  acting  in  pursuance  of  the  Act,  and  that  the  jury  were  properly  directed 
to  find  whether  or  not  he  did  so  think.]  [E.  W.  Cox  referred  to  Parrington  v.  Moore 
(2  Exch.  223).]  In  that  case  it  was  held,  that  a  party  is  not  justified  in  arresting  a 
person  whom  he  reasonably  supposes  to  have  committed  an  offence,  when  in  fact  he 
has  not;  but  no  question  arose  about  notice  of  action.  In  Becrhey  v.  Sides  (9  B.  &  C. 
806),  Lord  Tenterden,  C.  J.,  said,  "It  has  uniformly  been  held,  that  where  a  party 
bona  fide  believes  or  supposes  he  is  acting  in  pursuance  of  an  Act  of  Parliament,  he  is 
within  the  protection  of  such  clause."  And  Bayley,  J.,  said,  "  Where  the  facts  are 
such  that  a  party  may  be  considered  as  having  any  fair  colour  for  supposing  he  is 
warranted  by  the  Act  of  Parliament  in  doing  that  which  is  made  the  [849]  subject  of 
an  action,  he  is  entitled  to  notice.  The  protection  is  not  confined  to  peace  officers." 
Kine  v.  Evershed  (10  Q.  B.  143)  is  an  authority  to  the  effect  that  the  question  of  bona 
fides  ought  to  be  left  specifically  to  the  jury.  [Alderson,  B.  In  that  case  the  defen- 
dant could  not  have  acted  bona  fide.]  They  also  referred  to  Hazelline  v.  Gioves 
(3  Q.  B.  997). 

Parke,  B.  The  rule  must  be  absolute  for  a  new  trial.  The  defendant  was 
entitled  to  notice  of  action,  provided  he  bona  fide  believed  that  he  was  acting  in 
pursuance  of  the  statute  ;  or,  according  to  the  cases  in  the  Queen's  Bench,  if  he  bona 
fide  so  believed,  and  had  reasonable  ground  for  that  belief.  It  was  decided  by  the 
case  of  Hughes  v.  Buckland,  that  the  protection  afforded  by  the  statute  is  not  to  be 
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strictly  confined  to  the  owner  of  the  property  injured,  but  is  extended  to  all  persons 
who  have  a  bona  fide  belief  that  they  fill  the  character  mentioned  in  the  statute,  and 
act  bona  fide  under  that  belief.  Most  of  the  authorities  were  considered  in  HiLghes  v. 
Buckland,  where  the  servants  of  the  owner  of  a  fishery,  bona  fide  belie\-ing  the  plaintiff 
to  be  fishing  within  the  boundary  of  their  master's  fishery,  caused  him  to  be  appre- 
hended, although  in  fact  he  was  not  within  the  boundary.  The  same  rule  was  laid 
down  in  Beechei/  v.  Sid.e.%  and  liudd  v.  Scolt ;  and  there  is  no  doubt  that  those  decisions 
are  correct,  for  no  benefit  would  be  conferred  by  the  statute  if  it  were  to  be  confined 
to  those  persons  only  who  have  the  legal  power  to  arrest.  The  only  apparent  difficulty 
in  the  present  case  arose  out  of  that  of  Parringlon  v.  Moore,  to  which  reference  was 
made  in  the  course  of  the  argument.  But  that  case,  upon  a  closer  inspection,  has  no 
bearing  whatever  upon  the  present.  The  only  question  there  was,  whether  the 
defendant  was  justified  in  arresting  the  plaintiff,  who  was  prima  facie  a  trespasser,  but 
who,  it  appeared,  had  acted  under  the  bona  [850]  fide  belief  that  he  had  a  right  to  do 
what  he  did  ;  and  the  Court  there  held,  that  the  defendant  was  not  warranted  in 
arresting  him.  That  distinguishes  that  case  from  the  present,  and  leaves  us  to  the 
other  authorities  ;  and  the  late  case  of  Hughes  v.  Buckland  leaves  no  doubt  upon  the 
matter.  These  observations  do  not  apply  to  justices,  as,  in  such  case,  the  protection 
is  only  given,  nominatim,  to  those  who  actually  fill  that  character;  and  the  same  with 
respect  to  certain  cases  of  trustees  and  commissioners  ;  but  by  the  present  Act  this 
protection  is  granted  to  every  person  who,  when  he  commits  the  trespass  complained 
of,  acts  under  the  bona  fide  belief  that  he  is  acting  in  pursuance  of  the  statute. 

Aldersox,  B.  I  am  of  the  same  opinion.  All  persons  who  act  bona  fide  are 
entitled  to  notice  of  action,  in  order  that  they  may  make  amends  to  the  injured  party  ; 
and  it  is  manifestly  absurd  to  say  that  the  privilege  is  to  be  confined  to  those  cases 
where  the  party  is  in  the  right. 

RoLFE  B.  I  am  of  the  same  opinion.  I  am  reported  to  have  said,  in  Hughes  v. 
Burkland,  and  I  have  no  doubt  correctly,  that  "  all  who  bona  fide  and  reasonably  think 
they  fill  the  character  mentioned  in  the  several  statutes,  and  act  in  pursuance  of  them, 
are  protected  ;"  and  that  is  a  position  which  has  been  adopted  by  the  Court  of  Queen's 
Bench.  In  fact,  a  man's  reasonably  believing  himself  to  be  the  owner  of  the  property 
injured  is  one  ingredient  in  enabling  us  to  arrive  at  the  conclusion  as  to  his  bona  fides. 
If,  in  the  present  case,  the  defendant  bona  fide  believed  that  the  plaintifi"s  wife  was 
doing  a  malicious  injury  to  his  property,  so  as  to  enable  him  to  apprehend  her  under 
the  present  Act  of  Parliament,  he  was  entitled  to  notice  of  action  ;  and  as  that  question 
was  not  submitted  to  the  jury,  the  rule  must  be  absolute  for  a  new  trial. 

[851]  Pl.att,  B.  This  Act  of  Parliament  protects  all  persons  who  bona  fide 
believe  that  they  are  acting  under  it.  I  should  have  thought  that  the  words  "  acting 
in  pursuance  of  the  Act,"  ought  to  be  confined  to  the  parties  who  fill  the  characters 
of  justice,  owner,  and  the  like,  under  the  respective  Acts  of  Parliament,  as  these 
persons  alone  have  the  power  to  act  in  pursuance  of  the  Act ;  but  the  rule  adopted  is 
a  good  one,  and  is  meant  to  protect  honest  people. 

Rule  absolute. 

Mercy  v.  Galot.  May  U,  1849.— The  plaintiff  is  not  precluded  from  explaining 
admissions  in  the  particulars  of  demand  of  payments  made  to  him  by  the  defen- 
dant, and  of  shewing  on  what  account  such  payments  were  made.  Thus,  in  an 
action  for  use  and  occupation  to  recover  421.  bs.  lOd.,  the  balance  of  an  account 
of  641.  Os.  lOd.,  where  the  particulars  of  demand  contained  an  admission,  "on 
account  whereof  the  plaintiflF  admits  she  has  received  at  various  times  sums  of 
money,  amounting  in  the  whole  to  211.  12s.,"  and  the  plaintiff,  at  the  trial,  proved 
a  debt  to  the  amount  of  141.  3s.  6d.  ;  it  was  held,  that  the  plaintiff'  might  explain 
on  what  account  the  211.  12s.  had  been  paid;  and  on  evidence  given,  that 
121.  10s.  of  that  sum  had  been  paid  for  a  debt  not  due  to  the  plaintiif,  and  that 
she  was  entitled  to  recover  51.  Is.  6d.,  being  the  difference  between  the  amount 
of  the  debt  proved  and  that  part  of  the  payments  in  the  particulars  of  demand 
remaining  unexplained. 

[S.  C.  6  D.  &  L.  656 ;  18  L.  J.  Ex.  347  ;  13  Jur.  412.] 
Debt  for  the  use  and  occupation  of  certain  lodgings.     Plea,  never  indebted;  upon 

which  issue  was  joined. 
Ex.  Div.  X.— 35 
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At  the  trial  of  the  cause,  before  Piatt,  B.,  at  the  London  Sittings  in  Michaelmas 
Term  last,  it  appeared  by  the  bill  of  p.articiilars  of  the  plaintiff's  demand,  that  the 
action  was  brought  to  recover  the  sum  of  421.  8s.  lOd.,  being  the  balance  of  an  account 
of  641.  Os.  lOd.  The  bill  of  particulars,  after  setting  out  the  item.s,  contained  the 
following  admission  :  "  on  account  whereof  the  plaintiff  admits  she  has  received  at 
various  times  sums  of  money,  amounting  in  the  whole  to  211.  12s."  The  defendant 
had  occupied  the  lodgings  under  the  plaintiff's  husband,  at  a  weekly  rent,  and  upon 
his  decease,  which  occurred  in  August,  1847,  had  continued  to  hold  them  under  the 
plaintiff.  The  plaintifl' proved  that  the  sum  of  141.  .3s.  6d.  became  due  to  her  after 
her  husband's  death,  when  it  was  insisted,  on  the  part  of  the  defendant,  that  this  was 
overtopped  by  the  sum  of  211.  12s.  which  the  plaintiff  in  her  particulars  of  demand 
had  admitted"  to  have  been  [852]  I'eceived.  Evidence  was  then  given  on  the  part  of 
the  plaintiff,  to  shew  that  101.  had  been  paid  within  three  days  onlj'  after  the  death  of 
the  husband,  and  therefore  that  it  could  not  have  been  paid  in  respect  of  the  debt  of  the 
plaintiff,  and  21.  10s.  in  the  lifetime  of  the  husband.  This  evidence  was  objected  to,  on 
the  ground  that  the  plaintiff  was  not  entitled  to  explain  the  admission  in  the  particulars 
of  demand  ;  but  it  was  received  by  the  learned  Judge,  and  the  plaintiff  had  a  verdict 
for  141.  3s.  6d.,  leave  being  reserved  to  the  defendant  to  move  to  set  that  verdict  aside, 
and  enter  one  for  him,  or  to  reduce  the  verdict  to  the  sum  of  51.  Is.  6d.,  being  the 
difference  between  the  141.  3s.  6d.  and  91.  2s.,  the  latter  sum  being  that  portion  of  the 
211.  12s.  admitted  in  the  particulars  of  demand,  which  had  not  been  explained. 

O'Malley,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  accordingly. 

E.  W.  Cox  now  shewed  cause.  The  particulars  of  demand  are  open  to  explanation 
by  proper  evidence.  The  authorities  do  not  go  to  the  length  that  such  explanation  is 
not  admissible :  and  such  a  principle  would  be  exceedingly  unjust.  Smethursf  v. 
Taylor  (12  M.  &  W.  545)  may  be  relied  upon  by  the  defendant,  but  that  case  is  no 
authority  adverse  to  the  plaintiff's  position.  [Alderson,  B.  Lord  Abinger,  C.  B., 
there  said,  "  I  take  it  to  be  clear,  that  if  a  plaintiff  in  his  particulars  admits  the 
payment  of  a  certain  sum,  he  ma,y  explain  it  by  shewing  it  was  applicable  to  an  item 
which  otherwise  he  could  not  recover."  The  plaintiff  has  done  so  here.  Prima  facie, 
no  doubt  the  defendant  would  be  right.  Parke,  B.  In  that  case  there  was  no  such 
evidence;  i.e.  there  was  no  such  explanation.]  Lamb  v.  MicldethvMit  (1  Q.  B.  400)  is 
in  the  plaintiff's  favour. 

[853]  O'Malley,  in  support  of  the  rule,  contended  that,  at  all  events,  the  rule 
ought  to  be  made  absolute  to  reduce  the  verdict  to  51.  Is.  6d. 

Parke,  B.  It  is  quite  clear  that  the  rule  ought  to  be  made  absolute  to  reduce  the 
verdict  to  that  sum.  In  this  case  it  was  competent  to  the  plaintifl'  to  explain  for 
what  the  sum  of  211.  12s.  was  received.  Of  that  sum,  21.  10s.  was  received  in  the 
husband's  lifetime,  and  101.  so  recently  after  his  death,  that  it  cannot  by  any  possibility 
be  ascribed  to  the  debt  due  to  the  plaintiff.  The  utmost,  therefore,  that  the  plaintiff 
is  entitled  to  recover  is  the  sum  of  -51.  Is.  6d.,  to  which  she  is  clearly  entitled. 

Alderson,  B.,  Eolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute  accordingly. 


Ryder  v.  MiLLS.(a)  1849. — It  is  no  offence,  under  any  of  the  Factory  Acts,  to 
employ  a  young  person  in  a  factory  for  ten  hours,  and  no  more,  in  one  day,  such 
ten  hours  ending  at  a  period  which  is  more  than  ten  hours  from  the  time  when 
another  child  or  young  person  first  began  to  work  in  the  morning  of  such  day  in 
such  factory,  if  such  last  mentioned  ten  hours  are  counted  consecutively  from 
that  time,  omitting  only  the  meal  times. 

[S.  C.  19  L.  J.  M.  C.  82.] 

This  was  an  information  under  the  Factory  Act,  7  Vict.  c.  15,  exhibited  by 
Thomas  Dudley  Ryder,  sub-inspector  of  factories,  against  the  defendant,  for  neglecting 
and  refusing  to  hang  up  at  the  entrance  of  the  defendant's  cotton  factory  a  notice  of 
the  times  of  beginning  and  ending  daily  work  of  all  persons  employed  in  the  said 

(a)  This  case  was  decided  in  Hilary  Vacation,  1850,  (Feb.  8),  but  is  inserted  here 
on  account  of  its  present  importance. 


3  EX.  854. 


RYDER    1\  MILLS 


1091 


factory,  as  required  by  sect.  28  of  that  Act.  On  this  information  the  defendant  was 
convicted  in  the  penalty  of  51.  for  the  said  ofiFence.  The  defendant  appealed  as^ainst 
the  decision  to  the  next  Court  of  Quarter  Sessions,  and  gave  no-[8541-tice  of  «uch 
appeal  on  the  2nd  of  Xovember,  1849,  and  thereupon,  by  consent  of  the  said  f  D 
Eyder  and  the  defendant,  and  by  order  of  Rolfe,  B.,  the  following  case  was  under 
the  provisions  of  the  stat.  12  &  13  Vict.  c.  45,  s.  11,  stated  for  the  opinion  of  this 
Court  : — 

The  defendant  is  the  occupier  of  a  cotton  factory  at  Heywood,  in  the  county  of 
Lancaster,  in  which  several  persons  between  the  ages  of  thirteen  and  eighteen,  and 
also  females  above  the  age  of  eighteen,  are  and  have  been,  from  a  period  prior  to 
October  last,  employed.  On  the  19th  of  October  last,  at  the  entrance  of  the  factory 
on  a  moveable  board,  in  legible  characters,  so  as  to  be  easily  read  by  the  persons 
employed  in  the  factory,  was  partly  written  and  partly  printed,  a  notice  of  which 
the  following  is  a  copy,  and  which  was,  as  it  purports  to  be,  signed  by  the 
defendant : — 

"  Xotice.— Name  and  address  of  the  Inspector  of  the  district— Leonard  Horner,  Esq. 
Letters  for  the  Inspector  to  be  addressed  thus — 

"  'Factories. 

"  '  H.  M.  Secretary  of  State, 

" '  Home  Department, 
"  '  Leonard  Horner.'  "  '  London.' 

"Name  and  address  of  the  Sub-Inspector  of  the  district — Thomas  Dudley 
Eyder,  Esq.,  Post-office,  Rochdale.  Xame  and  address  of  the  Surgeon  who  grants 
certificates  of  age  for  the  factory— Joseph  Foster,  Church-street,  Hey  wood.  Clock  by 
which  the  hours  of  work  are  regulated — Lancashire  and  Yorkshire  Railway  Company, 
Heywood  Station. 


[855]  "The  Hours  of  Work  of  All  Young  Persons,  and  Females  above 
Eighteen  Y'^ears  of  Age,  Employed  in  this  Factory. 


Days 

OF 

Week. 

Xahe. 

Morning. 

Forenoon. 

Apternoon. 

Evening. 

Totai, 
Hours. 

From 

To 

From 

To 

From 

To 

From 

To 

Monday 

All  young  persons  above  % 
eigliteen    years   of    age, 
employed  in  this  factory, 
except  those  next  here-  , 
inafter     named,     whose 
hoars  of  work  are  those 
set  opposite  to  their  re- 
spective names.(a) 

Sarah  Taylor  .     .     . 
Martha  Xuttall   .     . 
Elizabeth  Walker     . 
Susannah  Barlow     . 

6 

6 
6 
6 

6 

8 

6 
6 

^ 

Si 

8i 
8i 

8i 

121 

m 

^ 
H 

5* 

7 
7 

51 

10 

10 
10 
10 
10 

"  (a)  The  Form  given  in  Schedule  (C.)  is  as  follows  :- 


Days  of  Week. 

Morning. 

Forenoon. 

Afternoon. 

Evening. 

Total 
Hours. 

From 

To 

From 

To 

From 

To 

From 

To 
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Breakfast. 

Dinner. 

Tea. 

Days  of  the  Week. 

From 

To 

From 

To 

From 

To 

Jlonday 

8 

8i 

m 

li 

none. 

Tuesday 

8 

8* 

12i 

li 

none. 

Wednesday 

8 

H 

m 

n 

none. 

Thursday 

8 

8i 

m 

H 

none. 

Friday 

8 

8i 

m 

li 

none. 

Saturday    

8 

8i 

12i 

H 

none. 

'  Dated  this  15th  day  of  October,  1849. 


(Signed)        David  Mills. 


"  This  notice  must  be  signed  by  the  occupier  or  his  agent. 

"  These  notices  of  the  regular  hours  of  work  fixed  up  in  a  factory  are  not  required 
to  be  altered  when  young  [856]  persons  are  only  employed,  at  other  hours,  for  the 
recovery  of  lost  time,  as  authorised  by  this  Act,  provided  the  notice  required  to  be 
fixed  up  when  recovering  lost  time  be  fixed  up,  and  provided  on  such  notice  it  is 
stated  at  what  time  of  the  day  it  is  intended  to  recover  the  time  so  lost. 

"  If  there  is  a  half  hour  in  any  division  of  the  day,  it  may  be  inserted  in  figures, 
thus,  ]2|^.     The  figures  may  be  written  or  printed." 

The  contents  of  this  notice  were  true.  The  hours  of  work  of  all  young  persons, 
and  females  above  eighteen  years  of  age,  employed  in  the  said  factory,  are  and  were 
specified  in  the  said  notice;  and  the  figures  under  the  words  "moi'ning,"  "forenoon," 
"afternoon,"  "evening,"  "total  hours,"  denote  the  times  of  beginning  and  ending 
daily  work,  as  well  as  the  periods  of  work  in  each  day,  of  the  several  persons  whose 
names  are  in  the  same  line,  as  well  also  as  the  total  number  of  hours  in  which  such 
persons  are  respectively  employed  each  day  in  the  said  factory. 

The  said  notice  also  contains  the  times  of  beginning  and  ending  daily  work  of  all 
persons  employed  in  the  said  factory,  and  of  the  times  of  the  day,  and  amount  of 
time  allowed  for  their  several  meals. 

An  information  was  exhibited  on  the  •26th  of  October  last,  by  Mr.  Ryder,  against 
the  defendant,  of  which  the  following  is  a  copy  : — 

"  County  of  Lancaster.     To  the  Constable  of  the  Township  of  Heap. 

"Lancashire  to  wit. — Whereas  it  appeareth  to  me,  Thomas  Dudley  Ryder,  Sub- 
inspector  of  Factories,  that  David  Mills,  of  Heywood,  in  the  county  of  Lancaster,  hath 
oflended  against  the  Act  made  in  the  seventh  year  of  her  Majesty's  reign,  intituled 
'An  Act  to  amend  the  laws  relating  to  labour  in  factories  ;'  forasmuch  as  he,  the  said 
David  Mills,  on  the  19th  day  of  October  instant,  a.d.  1849,  [857]  at  Heywood,  in  the 
county  of  Lancaster,  did  then  and  there  not  hang  up,  or  cause  to  be  hung  up,  nor  was 
there  then  hung  up,  in  the  entrance  of  his  said  factory,  where  the  same  might  be 
easily  read  by  the  persons  then  employed  in  the  said  factory,  a  notice,  written  or 
printed  in  legible  characters,  and  fixed  on  a  moveable  board,  of  the  times  of  beginning 
and  ending  daily  work  of  all  persons  then  employed  in  his  said  factory,  and  any 
alterations  thereof,  and  of  the  times  of  the  day,  and  amount  of  time  allowed  for  the 
several  meals  of  all  young  persons,  and  females  above  eighteen  years  of  age,  so 
employed  in  his  said  factory,  as  required  and  directed  by  the  said  statute,  and  in 
the  form  and  according  to  the  directions  given  in  the  schedule  in  that  behalf  to  the 
said  statute  annexed;  but,  on  the  contraiy  thereof,  on  the  said  19th  day  of  October, 
1849,  at  the  parish  aforesaid,  in  the  county  aforesaid,  he  the  said  David  Mills,  being 
then  such  occupier  as  aforesaid  of  such  cotton  factory,  did,  in  the  entrance  to  the  said 
factory,  hang  up  a  certain  notice,  in  written  legible  characters,  on  a  moveable  board, 
and  signed  by  him  the  said  David  Mills,  and  so  as  to  be  easily  read  by  the  persons 
employed  in  the  said  factory,  according  to  the  tenor  and  effect  following ;  that  is  to 
say,  [here  was  set  out  the  notice,  as  previously  stated  in  the  case]  ;  contrary  to  the 
form  of  the  said  statute,  and  the  other  statutes  in  that  case  made  and  provided."  [It 
then  set  out  a  direction  to  summon  the  defendant  to  appear  and  answer,  &c.] 
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It  being  contended  by  Mr.  Ryder,  that  the  said  notice  so  hung  up  is  contrary  to 
that  which  is  required  by  the  7  Vict.  e.  1-5,  inasmuch  as  it  shews  that  young  persons 
woi-king  in  the  said  factory  were  employed  therein  during  a  space  of  more  than  ten 
hours  in  one  day,  reckoning  consecutively  (exclusive  of  meal  times)  from  the  time 
when  Sarah  Taylor,  a  young  person,  first  began  to  work  in  the  morning,  to  the  time 
when  Susannah  Barlow,  a  young  person,  left  off  work  in  the  evening  of  the  same  day ; 
whereas  [858]  it  ought  to  have  shewn  that  no  young  person  was  employed  in  the  said 
factory  after  the  expiration  of  ten  hours,  reckoning  consecutively  (exclusive  of  meal 
times)  from  the  time  when  any  young  person  first  began  to  work  in  the  said  factory 
on  the  same  day. 

On  this  information  coming  on  for  hearing,  on  the  31st  of  October,  1849,  the  only 
evidence  produced  was  a  copy  of  the  said  notice,  the  contents  of  which  were  admitted 
to  be  true,  but  which  was  contended  to  be  a  violation  of  the  said  statute,  no  other 
notice  being  hung  up  in  the  factor}'.  The  magistrates  convicted  the  defendant  in  a 
sum  of  51. ;  and  a  copy  of  the  conviction  is  hereto  annexed,  and  forms  part  of 
the  case. 

The  question  for  the  opinion  of  the  Court  was,  whether  it  was  an  offence  against 
the  Factory  Acts,  or  any  of  them,  to  employ  a  young  person  in  a  factory  for  ten  hours 
and  no  more  in  one  day,  such  ten  hours  ending  at  a  period  which  is  more  than  ten 
hours  from  the  time  when  another  child  or  young  person  first  began  to  work  in  the 
morning  of  such  day  in  such  factory,  if  such  last-mentioned  ten  hours  are  counted 
consecuti\  ely  from  that  time,  omitting  only  the  meal  times:  if  so,  the  conviction  was 
to  stand  ;  if  not,  the  parties  agreed  that  a  judgment  of  the  Court  of  Quarter  Sessions 
to  quash  the  said  conviction  should  be  entered  in  conformity  with  the  opinion  of  this 
Court, 

This  case  was  argued  in  Hilary  Term  (-January  28),  18.50,  by 

The  Attorney-General,  (M.  I).  Hill  and  Welsby  with  him),  for  the  Crown,  in 
support  of   the  coaviction.(a)     [859]  The  question  presented   by  this  case  for  the 

(a)  The  following  sections  of  the  7  Vict.  c.  15,  were  more  particularly  referred  to 
in  the  course  of  the  argument : — 

Section  28  enacts,  "  that  it  shall  not  be  necessary  to  hang  up  in  any  mill  or  factory, 
any  copy  of  any  abstract  of  the  Factory  Act,  or  of  any  regulations  made  in  pursuance 
of  the  said  Act,  other  than  is  hereinafter  provided,  and  that  such  abstract  of  the 
Factory  Act,  as  amended  by  this  Act,  as  shall  be  directed  by  one  of  her  Majesty's 
principal  secretaries  of  state,  shall  be  fixed  on  a  moveable  board,  and  be  hung  up  as 
soon  as  received  by  the  occupier  of  the  factory,  or  his  agent,  in  the  entrance  of  the 
factory,  and  in  such  other  places  as  the  inspector  or  sub-inspector  of  the  district  may 
direct :  and  notices  of  the  names  and  addressesof  the  inspector  and  sub-inspector  of 
the  district  in  which  the  factory  is  situated,  of  the  name  and  address  of  the  surgeon 
who  grants  certificates  of  age  for  the  factory,  of  the  clock  by  which  the  hours  of  work 
in  the  factory  are  regulated,  of  the  times  of  beginning  and  ending  daily  work  of  all 
persons  employed  in  the  factory,  and  any  alteration  thereof  of  the  times  of  the  day 
and  amount  of  time  allowed  for  their  several  meals,  of  all  time  lost,  which  is  intended 
to  be  recovered,  and  of  all  time  which  shall  be  recovered,  together  with  every  other 
notice  required  by  this  Act,  written  or  printed  in  legible  characters,  and  fixed  on 
moveable  boards  (each  particular  notice  being  signed  by  the  occupier  of  every  factory, 
or  his  agent),  shall  be  hung  up  in  the  entrance  of  the  factory,  where  they  may  be 
easily  read  by  the  persons  employed  in  the  factory,  and  in  such  other  places  as  the 
inspector  or  sub-inspector  of  the  district  may  direct  and  whence  they  shall  not  be 
removed  while  the  factory  is  at  work;  and  in  case  any  such  abstract  of  the  Factory 
Act  as  amended  by  this  Act,  or  notice,  shall  become  illegible  in  any  part,  the  occupier 
of  the  factory  shall  cause  a  new  copy  thereof  to  be  provided  and  hung  up  as  aforesaid, 
but  the  notice  of  lost  time  need  not" remain  after  the  whole  of  the  lost  time  intended 
to  be  recovered  shall  have  been  recovered ;  and  every  notice  required  to  be  hung  up, 
shall  be  in  the  forms  and  according  to  the  directions  given  in  the  Schedule  (C.) 
hereunto  annexed." 

Sect.  30  enacts,  "that  no  child  shall  be  employed  in  any  factory  more  than  six 
hours  and  thirty  minutes  in  any  one  day,  save  as  hereinafter  excepted,  unless  the 
dinner-time  of  the  young  persons  in  such  factory  shall  begin  at  one  of  the  clock,  in 
which  case  children  "beginning  to  work  in  the  morning  may  work  for  seven  hours  in 
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opinion  of  the  Court  is  one  of  great  importance, — the  opinion  of  a  [860]  superior 
Court  as  to  the  true  construction  of  the  Factory  Acts  being  much  desired.  The 
question  will  mainly  [861]  turn  upon  the  true  construction  of  the  26th  section  of  the 
7  Vict.  c.  15,  taken  in  connexion  with  the  other  [862]  provisions  of  that  Act,  and  of 
the  other  preceding  statutes  which  relate  to  this  matter.  The  above-mentioned 
section  enacts,  "that  the  hours  of  the  work  of  children  and  young  persons  in  every 
factory  shall  be  reckoned  from  the  time  when  any  child  or  young  person  shall  first 
begin  to  work  in  the  morning  in  such  factory,  and  shall  be  regulated  by  a  public 
clock,  or  by  some  other  clock  open  to  the  public  view,  to  be  approved  of,  in  either 
case,  in  writing  under  the  hand  of  the  inspector  or  sub-inspector  of  the  district."  The 
question  here  arises  as  to  females  ;  and  by  the  9  &  10  Vict.  c.  29,  s.  .3,  females  above 
eighteen  are  subject  to  the  same  rules  as  young  persons.  By  reference  to  the  notice 
set  out  in  the  case,  it  will  be  seen  that  the  females  therein  named  on  a  particular  day 
began  work  at  the  same  hour,  but  did  not  leave  off  woik  at  the  same  hour.  The  Act 
gives  limits,  at  the  distance  of  fifteen  houi's  in  each  day,  between  which  young  persons 
and  females  may  work ;  and  by  the  present  system  which  is  adopted  by  the  mill- 
owners,  the  mills  may  be  worked  for  almost  the  whole  of  that  time,— the  young 
persons  being  worked  by  what  is  called  the  "relay"  or  "shift"  system. — one  set 
working  whilst  another  set  is  unemployed.  This,  it  is  contended  on  the  part  of  the 
Crown,  is  contrary  to  the  letter  and  spirit  of  these  Acts.     It  may  be  said  for  the 

one  day ;  and  no  child  who  shall  have  been  employed  in  a  factory  before  noon  of  any 
day,  shall  be  employed  in  the  same  or  any  other  factory,  either  for  the  purpose  of 
recovering  lost  time,  or  otherwise,  after  one  of  the  clock  in  the  afternoon  of  the  same 
day,  save  in  the  cases  when  children  may  work  on  alternate  days,  or  in  silk  factories, 
more  than  seven  hours  in  one  day,  as  hereinafter  provided." 

Sect.  31  regulates  the  employment  of  children  on  alternate  days. 

Sect.  33  enacts,  "  that  no  time  lost  by  accident  or  otherwise,  in  any  factory,  shall 
be  made  good  or  worked  up  by  extension  of  ordinary  hours  of  labour,  save  as  herein- 
after provided  ;  and  that,  in  any  factory  in  which  any  pait  of  the  machinery  is  moved 
by  the  power  of  water,  the  time  which  shall  have  been  lost  by  stoppages  from  want  of 
water,  or  too  much  water,  ma}^  be  recovered  in  manner  following,  within  six  months 
next  after  the  stoppage,  between  the  hours  specified  in  the  Factory  Act  as  those  within 
which  time  lost  by  drought  or  excess  of  water  may  be  recovered  ;  and,  in  order  to 
recover  time  so  lost,  any  child  or  young  person  may  be  employed  one  hour  in  each 
day  more  than  the  time  to  which  the  ordinary  daily  labour  of  children  and  young 
persons  respectively  is  restricted  by  law,  except  on  Saturday ;  but  it  shall  not  be 
lawful  so  to  recover  any  lost  time  until  a  notice  shall  have  been  sent  by  post  to  the 
sub-inspector  of  the  district  in  which  the  factory  is  situated,  stating  the  intention  so 
to  recover  time  that  had  been  lost,  nor  unless  a  notice,  according  to  the  form  and 
directions  given  in  the  Schedule  (C.)  to  this  Act  annexed,  shall  have  been  previously 
fixed  up  in  the  entrance  of  the  factory,  and  in  such  other  places  as  an  inspector  or 
sub  inspector  may  direct ;  and  such  notice  shall  be  kept  so  fixed  up  during  the  whole 
time  while  the  lost  time  is  in  course  of  being  recovered  ;  and  such  notice  shall  be  kept 
in  a  book,  as  directed  in  the  said  Schedule  (C.) ;  nor  shall  lost  time  be  so  recovered 
on  two  successive  days,  unless  the  amount  of  time  recovered  on  any  one  day  shall  be 
inserted  before  nine  of  the  clock  in  the  morning  of  the  following  day  in  the  last- 
mentioned  notice." 

Sect.  34  enacts,  "that  in  any  factory  in  which  any  part  of  the  machinery  is 
moved  by  the  power  of  water,  when  the  steam  is  so  diminished  by  drought,  or  swollen 
by  flood,  during  any  part  of  the  day  that  any  part  of  the  manufacturing  machinery 
driven  by  the  water-wheel  has  been  stopped  by  reason  of  such  drought  or  flood,  the 
young  persons  who  would  have  been  employed  at  such  machinery  may  recover  such 
lost  time  during  the  night  next  following  the  said  day,  unless  the  said  day  be  Saturday  : 
Provided  always,  that  no  such  young  pei'son  shall  be  employed  during  any  twenty-four 
consecutive  hours  for  a  greater  number  of  hours  than  that  to  which  the  ordinary  daily 
labour  of  such  young  persons  in  factories  is  otherwise  restricted  by  law  ;  and  that  no 
young  person  so  employed  in  the  night  shall  work  more  than  five  hours  without  an 
entire  cessation  from  work  of  at  least  thirty  minutes  ;  but  it  shall  not  be  lawful  to 
recover  any  such  lost  time,  unless  a  notice,  according  to  the  forms  and  directions  given 
in  Schedule  (C.)  to  this  Act  aimexed,  shall  have  been   previously  fixed    up   in   the 
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defendant,  that  the  word  "any,"  in  the  preceding  clause,  means  "such"  child  or 
young  person  ;  or,  in  other  words,  that  the  hours  of  work  of  any  particular  child  or 
young  person  are  to  be  reckoned  from  the  time  when  that  child  first  began  to  work 
in  the  morning  ;  but  it  is  submitted  that  the  time  is  to  be  reckoned  from  the  hour 
when  the  first  person  to  whom  the  Act  applies  first  began  to  work,  and  that  the  time 
for  all  is  to  be  reckoned  consecutively.  [Martin,  who  appeared  for  the  defendant, 
here  [863]  stated  to  the  Court,  that  the  defendant  did  not  contend  for  that  construc- 
tion of  the  Act,  but  admitted  that  the  time  of  work  was  to  be  reckoned  from  the 
moment  when  the  first  child  or  young  person  first  began  work  in  the  morning. 
Alderson,  B.  It  is  also  clear,  from  the  36th  section  of  the  7  Vict.  c.  15,  that  the 
times  for  meals  for  these  persons  are  to  be  the  same.]  No  doubt  that  is  clearly  one 
of  the  provisions  of  these  Acts  ;  and  it  is  also  contended,  that  the  time  when  these 
children  and  young  persons  begin  work  must  not  only  be  reckoned  from  that  instant 
when  the  first  begins  work,  but  that  also  the  ten  hours  must  be  reckoned  continuously, 
of  course  excepting  out  of  that  reckoning  the  times  for  meals ;  so  that  the  ten  hours 
terminate  for  all  at  the  same  moment :  they  are  to  begin  work  together  and  end 
together.  In  the  construction  of  statutes,  the  rule  is  to  put  such  an  interpretation 
upon  their  clauses  as  will  render  them  operative,  especially  when  any  other  inter- 
pretation would  render  them  in  effect  nugatory.  Now,  the  object  of  these  particular 
legislative   enactments   was  for  the   protection  of  children  and  young  females,  who 

entrance  of  the  factory,  and  in  such  other  places  as  an  inspector  or  sub-inspector  may 
direct,  and  unless  such  notice  be  kept  so  fixed  up  during  the  whole  time,  while  the 
lost  time  is  in  course  of  being  recovered  ;  and  such  notice  shall  be  kept  in  a  book,  as 
directed  in  the  said  Schedule  (C.)." 

Sect.  36  enacts,  "  that  the  times  allowed  for  meal  times,  as  provided  by  the 
Factory  Act,  shall  be  taken  between  the  hours  of  half-past  seven  in  the  morning  and 
half-past  seven  in  the  evening  of  every  day,  and  one  hour  thereof,  at  the  least,  shall 
be  given,  either  the  whole  at  one  time  or  at  difterent  times,  before  three  of  the  clock 
in  the  afternoon  :  and  no  child  or  young  person  shall  be  employed  more  than  five 
hours  before  one  of  the  clock  in  the  afternoon  of  any  day,  without  an  interval  for 
meal  time  of  at  least  thirty  minutes  ;  and  during  any  meal  time  which  shall  form  any 
part  of  the  hour-and-a-half  allowed  for  meals,  no  child  or  young  persons  shall  be 
employed  or  allowed  to  remain  in  any  room  in  which  any  manufacturing  process  is 
then  carried  on ;  and  all  the  young  persons  employed  in  a  factory  shall  have  the  time 
for  meals  at  the  same  period  of  the  day,  unless  some  alteration  for  special  cause  shall 
be  allowed  in  writing  by  an  inspector." 

Sect.  -52  enacts,  "that  in  any  complaint  of  the  employment  of  any  person  in  a 
factory  otherwise  than  is  allowed  by  this  Act,  the  time  of  beginning  work  in  the 
morning,  which  shall  be  stated  in  any  notice  fixed  up  in  the  factory,  signed  by  the 
occupier  or  his  agent,  shall  be  taken  to  be  the  time  when  all  persons  in  the  factory, 
except  children  beginning  to  work  in  the  afternoon,  began  work  on  any  day  subse- 
quent to  the  date  of  such  notice,  so  long  as  the  same  continued  fixed  up  in  the  factory  ; 
and  if  any  person  shall  be  allowed  to  enter  or  be  in  any  factory,  except  at  meal  times, 
or  during  the  stoppage  of  the  whole  machinery  of  the  factory,  or  for  the  sole  purpose 
of  bringing  tea  or  other  articles  of  food  to  the  workers  in  a  factory  between  the  hours 
of  four  and  five  of  the  clock  in  the  afternoon,  it  shall  be  evidence,  unless  the  contrary 
shall  be  proved,  that  such  person  was  then  employed  in  that  factory ;  but  yards,  play- 
grounds, and  places  open  to  the  public  view,  school-rooms,  waiting-rooms,  and  other 
rooms  belonging  to  the  factory,  in  which  no  machinery  is  used,  or  manufacturing 
process  is  carried  on,  shall  not  be  taken  to  be  any  part  of  the  factory,  with  reference 
to  this  enactment." 

Sect.  63  enacts  "  that  every  person  convicted  of  making,  giving,  signing,  counter- 
signing, counterfeiting,  or  making  use  of  any  certificate,  authorised  or  required  by  the 
Factory  Act,  or  by  this  Act,  knowing  the  same  to  be  untrue,  or  of  wilfully  making  or 
wilfully  conniving  at  the  making  any  false  or  counterfeited  certificate,  or  any  false 
entry  in  any  register,  or  any  other  account,  paper,  or  notice  required  by  this  Act,  and 
also'every  person  convicted' of  wilfully  making  and  signing  a  false  declaration  on  any 
proceedings  under  this  Act,  shall  be  liable  to  a  penalty  not  less  than  51,  and  not  more 
than  201.,"or  to  be  imprisoned,  for  any  time  not  more  than  six  months,  in  the  house 
of  correction  in  the  county,  town,  or  place  where  the  offence  was  committed." 
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would  otherwise  be  subjected  to  the  baneful  effects  arising  from  idleness,  when 
loitering  unemployed  about  the  mills  for  short  periods,  and  from  the  injuries  they 
would  receive  from  frequent  changes — at  one  time  breathing  the  heated  atmosphere 
of  the  mills,  and  the  next  moment  that  of  the  exterior  air.  By  the  true  construction 
of  these  statutes,  their  labour  is  continuous,  and  they  are  for  the  rest  of  the  day 
under  the  eye  of  their  parents.  In  any  other  view,  the  statute  would  be  inoperative. 
[Alderson,  B.  If  these  persons  might  work  at  different  periods  of  the  day,  it  would 
become  a  difficult  matter  for  the  inspector  to  know  whether  each  young  person  had 
worked  for  the  proper  period.]  The  word  "reckoned,"  in  the  26th  section,  must 
mean  a  continuous  and  consecutive  reckoning  of  the  time  during  which  the  work  is 
to  be  proceeded  with.  [He  also  referred  to  sections  33  and  34.]  The  52nd  section 
evidently  points  to  one  [864]  period  of  work  applicable  to  all  the  young  persons 
employed  in  the  same  factoiy.  Again,  the  defendant's  notice  does  not  conform  to 
that  given  in  Schedule  (C.)  of  the  7  Vict.  c.  15.  That  form  does  not  contain  or  con- 
template the  second  column,  which  the  defendant  has  added  to  his  notice,  that  is,  the 
names  of  the  individuals.  There  are  many  other  sections  in  these  Acts  which  might 
be  referred  to,  in  order  to  shew  the  object  the  legislature  had  in  view  in  framing 
them  ;  and  it  is  clear,  that  the  main  and  pervading  puipose  of  the  statute  under  con- 
sideration was  to  remedy  the  mischiefs,  which  had  not  then  been  removed  by  the 
previous  statute  of  the  3  &  4  Will.  4,  c.  103,  in  regard  to  the  health  and  proper 
education  of  children  and  young  persons  employed  in  factories.  This  conviction, 
therefore,  ought  to  be  affirmed,  according  to  the  true  intent  of  the  legislature,  and 
the  just  construction  of  these  statutes. 

Martin,  (Cowling  with  him),  contra.  The  present  question,  no  doubt,  is  one  of 
very  great  importance,  inasmuch  as  its  result  will  affect  by  far  the  greater  portion  of 
the  manufacturing  interests  of  this  country  ;  for,  by  the  7  Vict.  c.  15,  s.  73,  the  word 
"  factory  "  includes  "all  buildings  and  premises  situated  within  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  wherein,  or  within  the  close  or  curtilage  of 
which,  steam,  water,  or  any  other  mechanical  power  shall  be  used  to  move  or  work 
any  machinery  employed  in  preparing,  manufacturing,  or  finishing,  or  in  any  process 
incident  to  the  manufacture  of  cotton,  wool,  hair,  silk,  flax,  hemp,  jute,  or  tow,  either 
separately  or  mixed  together,  or  mixed  with  any  other  material,  or  any  other  fabric 
made  thereof."  The  manufacturing  districts  in  the  north  of  England  will  be  particu- 
larly afl'ected  by  a  decision  adverse  to  the  defendant.  It  might,  indeed,  suspend  the 
manufacturing  employment  of  those  distiicts  altogether.  These  statutes  relate  to 
three  classes  of  persons :  namely,  to  children  under  [865]  thirteen  years  of  age, 
to  whom  alone  the  regulations  as  to  schools  apply  ;  under  the  7  Vict.  c.  15,  ss.  38  &  39, 
to  young  persons  between  the  ages  of  thirteen  and  eighteen  ;  and  by  the  7  Vict.  c.  15, 
s.  32,  and  10  &  11  Vict.  c.  29,  s.  3,  to  women  of  all  ages.  The  question  therefore 
is,  whether  all  women,  no  matter  of  what  age  they  be,  are  to  be  debarred  from 
making  their  own  bargain  as  to  the  times  during  the  day  when  they  ai'e  to  work  ; 
for,  by  the  construction  now  sought  to  be  put  upon  these  Acts,  women  must  work  for 
the  same  identical  ten  hours  of  each  day.  Inasmuch,  also,  as  many  manufacturing 
processes  cannot  be  cariied  on  without  the  assistance  of  women,  who  alone  can  be 
intrusted  with  the  more  delicate  portions  of  some  works,  the  labour  of  the  men 
employed  would  necessarily  be  limited  to  the  same  periods.  These  Acts,  therefore, 
are  not  only  penal  by  the  direct  infliction  of  a  penalty,  but  they  also  become  so  by 
effecting  a  restriction  of  the  natural  right  which  every  individual  has  over  his  own 
labour.  They  must,  therefore,  according  to  the  ordinary  rule,  be  construed  strictly. 
The  words  are  to  be  interpreted  according  to  their  literal  and  grammatical  construc- 
tion, unless  such  construction  leads  to  any  absurdity.  The  thiee  statutes  upon  this 
matter  are  the  3  &  4  Will.  4,  c.  103,  the  7  Vict.  c.  15,  and  the  10  &  11  Vict.  c.  29. 
By  referring  to  the  3  &  4  Will.  4,  c.  103,  the  first  statute  upon  this  subject,  it  will  be 
seen  that  nothing  contained  in  it  prohibited  children  and  young  persons  from  working 
for  any  times  between  the  prescribed  limits,  provided  the  proper  time  was  allotted 
for  meals,  and  the  hours  for  labour  were  not  exceeded.  It  has  not  been  shewn,  on 
the  part  of  the  Crown,  that  any  other  restriction  was  put  upon  the  labour  of  these 
persons  than  that  last  mentioned.  The  subsequent  acts  merely  reduce  the  number  of 
hours  for  work  from  twelve  to  ten  ;  and  there  is  no  provision  at  all  to  be  found  which 
requires  these  ten  hours  to  be  identical  for  all  the  persons  working  in  the  same 
factory.     The  7  Vict.  c.  15  does  not  lequire  the  work  to  begin  at  a  particular  hour, 


3  EX.  866.  RYDER    V.   MILLS  1097 

provided  the  persons  there-[866J-iii  mentioned  do  not  begin  before  half-past  five  in 
the  morning,  the  duration  of  each  person's  work  being  reckoned  from  the  time  when 
any  young  person  or  female  first  began.  There  is  no  mention  of  the  time  when  they 
are  to  leave  oti'  work.  The  framers  of  the  Act  might  have  said  that  "all  shall  work 
during  the  same  hours."  This  would  have  made  the  matter  as  clear  as  in  the  3tJth 
section,  which  contains  a  plain  provision  as  to  the  times  allowed  for  meals.  The  work 
may  be  continued  from  half-past  five  in  the  morning  until  half-past  eight  in  the 
evening,  provided  the  number  of  hours  of  actual  work  do  not  exceed  ten.  The  time 
consumed  for  meals  also  may  be  extended.  An  argument  has  been  drawn  from  the 
form  given  in  Schedule  (C.) ;  but  this  form  is  not  imperative,  but  may  be  adapted 
substantially  to  meet  each  individual  case.  And  it  would  be  a  dangerous  rule  to 
adopt,  in  the  interpretation  to  be  put  upon  penal  clauses  in  statutes,  to  hold  that  an 
obscurity  in  a  penal  clause  can  be  cleared  up  by  reference  to  a  form  given  in  a 
schedule :  a  form,  too,  which  is  merely  directory,  and  varies  according  to  different 
circumstances.  Again,  the  26th  section  speaks  of  "the  times  of  beginning  and  ending 
daily  work  of  all  persons  employed  in  the  factory."  If  the  time  for  beginning  and 
ending  were  to  be  the  same,  the  language  of  that  section  would  more  properly  be, 
"the  time  of  beginning  and  the  time  of  ending  daily  work;"  the  word  "times" 
appears  to  point  to  different  periods  of  beginning  and  ending  work.  But  be  this  as 
it  may,  the  very  argument  shews  that  there  must  be  a  doubt  upon  the  matter, 
which  there  ought  not  to  be  where  a  penalty  is  sought  to  be  inflicted  under  the  pro- 
visions of  a  statute.  By  reference  to  the  36th  section,  it  will  be  perceived  that  the 
legislature  evidently  contemplated  that  work  was  to  be  done  at  both  an  early  and  a 
late  period  of  the  day.  The  defendant's  argument  is  therefore  reduced  to  this,  that 
the  statute  is  penal,  and  must  be  strictly  construed  ;  and  there  is  no  provision  which 
requires  that  the  ten  hours  during  which  these  persons  may  work  should  be  [867] 
the  same  ten  hours.  They  may  end  their  work  at  diflFeient  periods  of  the  day. 
[Alderson,  B.  It  would  be  difficult  to  say  under  which  section  the  defendant  can  be 
convicted  ;  for  how  does  it  appear  that  any  one  of  these  person.s  mentioned  in  the 
notice  has  worked  for  more  than  ten  hours  in  the  day  1]  The  question  is  brought 
before  the  Court  by  the  consent  of  parties,  for  the  purpose  of  obtaining  the  opinion 
of  a  superior  Court  of  law  upon  the  ti-ue  construction  of  the  several  Acts  in  question. 
It  is,  however,  contended  by  the  other  side,  that  inasmuch  as  one  of  these  parties  has 
worked  for  ten  hours,  and  another  has  worked  to  a  later  period  of  the  day,  it  follows 
that  the  last-mentioned  person  has  worked  for  more  than  ten  hours. 

The  Attorney-General,  in  reply.  The  present  class  of  statutes  is  not  of  a  penal 
but  of  a  remedial  character.  They  were  passed  for  the  protection  of  children ;  and 
although  they  no  doubt  apply  to  young  women,  still  such  a  construction  may  be 
adopted  as  would  be  fitting  if  they  applied  to  children  only.  That  these  Acts  are  of 
a  remedial  and  protective  character,  is  observable  from  the  consideration  of  the  course 
pursued  by  the  legislature  in  its  previous  enactments.  The  43  Geo.  3,  c.  73,  was  the 
first  statute  which  was  passed  upon  this  subject.  That  was  clearly  a  remedial  Act, 
its  object  being  the  protection  of  the  health  and  morals  of  apprentices  in  cotton  mills. 
Then  followed  the  .59  Geo.  3,  c.  66,  and  the  1  &  2  Will.  4,  c.  39,  and  the  3  &  4  Will,  4, 
c.  103.  All  these  statutes  are  for  the  advancement  of  the  health  and  improvement  of 
morals  of  the  persons  employed.  The  52nd  section  of  the  7  Vict.  c.  15,  is  properly 
worded,  for  the  "  times  "  therein  mentioned  mean  the  time  of  beginning  and  the  time 
of  ending  work.  The  defendant  is  liable  to  the  penalty  inflicted  under  the  63rd 
section.  The  Act  must  be  taken  with  reference  to  the  form  given  in  the  schedule. 
Cur.  adv.  vult.(a) 

[868]  The  judgment  of  the  Court  was  delivered  on  the  8th  of  February  by 

Pakke,  B.     The  question  raised  by  this  special  case,  by  the  agreement  between 

the  Crown  and  the  defendant,  is,  whether  it  is  an  oBence  against  the  Factory  Acts, 

or  any  of  them,  to  employ  a  young  person  in  a  factory  for  ten  hours,  and  no  more,  in 

one  day,  such  ten  hours  ending  at  a  period  which  is  more  than  ten  hours  from  the 

(a)  There  was  another  case  raising  precisely  the  same  point,  in  which  Cowling 
appeared  for  the  appellant,  and  Cobbett  for  the  respondent;  but  the  Court  said,  that 
the  preceding  case  had  been  so  fully  and  ably  argued,  that  the  question  appeared  to 
be  exhausted  ;  but  that,  if  it  should  Ijecome  necessary  to  hear  the  second  case,  the 
Court  would  express  such  intention  to  the  parties. 
Ex,  Div.  X.— 35* 


1098  RYDER    V.  MILLS  3  EX.  869. 

time  when  another  child  or  young  person  first  began  to  work  in  the  morning  of  such 
day  in  such  factory,  if  such  lasf^mentioned  ten  hours  are  counted  consecutively  from 
that  time,  omitting  only  the  meal  times.  This  question  dejjends  entirely  upon  the 
proper  construction  to  be  put  upon  these  Acts,  and  more  particularly  the  7  Vict.  c.  15. 
These  Acts  must  be  construed  according  to  the  established  rules  for  the  construction 
of  statutes.  In  a  Court  of  law  we  have  only  to  ascertain  the  meaning  of  the  words 
used  by  the  legislature,  and  when  that  is  ascertained,  we  have  to  carry  it  into  effect, 
and  we  are  not  to  inquire  whether  the  enactments  are  dictated  by  sound  policy  or 
not:  that  question  is  exclusively  for  the  consideration  of  Parliament.  We  agree  also 
with  the  Attorney-General,  that  although  the  immediate  question  in  this  case  did 
relate  to  adult  females,  who  are  more  capable  of  taking  care  of  themselves  and  of 
continued  labour  than  children,  and  consequently  need  less  protection,  and  on  whom 
the  restriction  from  employing  themselves  as  they  may  think  best  appears  more  of 
a  hardship,  the  point  to  be  decided  is  the  same  as  if  we  were  considering  the  case  of 
children  and  young  persons  only  ;  for  the  legislature  has  clearly  put  all  females  on 
the  same  footing  as  they  are,  that  is,  as  young  persons  are.  Indeed,  the  case,  as 
agreed  on  by  both  parties,  states  that  to  be  [869]  the  question.  Is,  then,  the  owner 
of  a  factory  liable  to  the  penalty  in  respect  of  the  employment  of  a  child  or  young 
person  in  the  manner  stated?  The  Act  imposes  a  penalty,  and  therefore,  according  to 
the  established  rule,  must  be  construed  strictly  ;  that  is,  a  man  is  not  to  be  restrained 
from  the  liberty  which  he  has  of  acting  as  he  pleases,  and  rendered  liable  to  punish- 
ment, unless  the  law  has  plainly  said  that  he  shall  be.  It  is  not  enough  that  we 
conjecture,  even  strongly,  that  it  was  the  intention  of  the  legislature  to  have  pi'O- 
hibited  the  act :  there  must  be  words  indicating  plainly  and  cleai'ly  that  it  has  done 
so  ;  and,  applying  this  rule  of  construction,  we  do  not  think  that  there  aie  words  in  these 
statutes  sufficiently  plain  and  clear  to  render  the  conduct  of  the  defendant  in  the  case 
above  mentioned  liable  to  punishment.  On  the  opening  of  the  argument  by  the 
Attoi-ney-General,  we  thought  the  defendant  meant  to  contend  that  the  time  limited 
by  the  26th  section  of  the  7  Vict.  c.  15,  was  to  be  calculated  for  each  child  or  young 
pei'son  from  the  time  that  such  child  or  young  per.son  tirst  began  to  work  in  the 
morning  ;  and  that  argument  seemed  to  us  (and  we  so  expressed  ourselves)  to  be 
altogether  untenable,  as  being  against  the  oidinary  and  grammatical  sense  of  the 
words  in  that  section.  But  such  is  not  the  construction  contended  for  by  the  learned 
counsel  for  the  defendant.  He  admits,  and  properly,  that  it  is  clearly  the  ordinary 
meaning  of  the  words  in  that  section,  that  the  period  from  which  the  time  is  to  be 
reckoned  for  all  children  and  young  persons  working  at  the  factory,  is  that  time  when 
the  tirst  child  or  young  person  who  was  employed  therein  began  to  work.  Both  sides 
are  agreed  upon  this  limit  of  the  time,  and  there  caimot  be  the  least  doubt  of  it.  So 
also,  it  is  perfectly  clear  that  the  times  for  meals  for  all  young  persons  must  all  be  at 
the  .same  period  of  the  day,  according  to  the  plain  words  of  the  36th  section,  which 
may  be  explained  by  the  convenience  of  all  the  women  and  children  and  young 
per-sons  belonging  to  one  family,  having  their  meals  [870]  prepared  at  the  same  time. 
But  it  is  contended,  for  the  defendant,  that  the  other  limit — the  end  of  the  time  of 
working  for  all  children  and  young  persons — has  not  been  prescribed,  and  that  it  has 
not  been  enacted  that  the  time  for  the  cessation  of  labour  for  all  should  be  that  when 
the  first  ceased  to  labour.  Certainly  this  has  not  been  done  in  express  words ;  and 
nothing  was  more  easy  than  to  have  said,  in  the  26th  section,  that  the  twelve  hours, 
reduced  to  eleven  and  ten  by  the  subsequent  statute  of  the  10  &  11  Vict.  c.  29,  should 
end  when  any  one  had  worked  that  time  ;  or  to  have  said,  in  the  36th  section,  that  all 
young  persons  should  have  the  time  for  labour  as  well  as  for  meals,  at  the  same  period 
of  the  day.  We  must  then  consider  whether,  in  the  absence  of  express  words  to  this 
effect,  we  can  collect  from  other  parts  of  the  Act  that  this  was  the  meaning  of  the 
legislature,  and  so  clearly  and  unequivocally,  as  to  call  upon  us  to  give  effect  to  it  and 
punish  the  defendant.  Undoubtedly,  if  there  was  such  an  enactment,  it  would  have 
the  effect  of  securing  to  the  children  and  young  persons,  whom  it  was  most  certainly 
the  object  of  the  legislature  to  protect  against  their  own  improvidence  or  that  of  their 
parents,  the  more  effectual  superintendence  and  care  of  the  inspectors ;  without 
question  it  would  more  certainly  prevent  them  from  being  ovei'worked,  and  secure  to 
them  more  completely  the  benefit  of  some  education  in  public  schools,  which  the 
legislature  meant  them  to  enjoy  :  it  would  advance  the  intended  remedy  ;  but  then 
this  result  could  only  ha\e  been  obtained  by  a  larger  sacrifice  of  the  interests  of  the 


3  EX.  871.  RYDER   V.  MILLS  1099 

owners  of  factories ;  and  we  cannot  assume  that  Parliament  would  disregard  so 
important  a  consideration.  At  any  rate,  a  Court  of  justice  cannot  render  a  man  liable 
to  a  penalty,  merely  because  it  might  think  it  would  better  promote  the  supposed 
object  of  the  legislature  than  the  provisions  of  the  statute,  according  to  their  ordinary 
construction.  The  words  used  must  clearly  and  plainly  shew  that  the  act  complained 
of  is  punishable.  On  the  part  [871]  of  the  prosecution  it  was  contended,  that  the 
intention  of  the  legislature  could  be  clearly  collected,  partly  from  the  words  in  the 
Act  itself,  and  partly  from  the  schedules ;  and  some  reliance  was  placed  upon  the  term 
"reckoned  "  in  the  26th  section,  as  meaning  that  it  was  to  be  continuously  reckoned 
from  the  time  when  one  should  begin  to  work,  that  is,  that  the  next  twelve  hours  (as 
the  law  stood  then)  after  the  time  (with  the  intervals  mentioned  in  the  36th  section) 
should  be  the  only  hours  of  work ;  but  we  think  that  such  is  not  the  ordinary  con- 
struction of  that  word  :  it  means  only,  that  the  computation  of  time  shall  then  begin, 
and  it  does  not  state  when  it  shall  end.  An  argument  was  also  drawn  from  the 
wording  of  the  52nd  section,  which  provides,  it  was  said,  for  the  beginning  of  work ; 
and  therefore  the  26th  section  must  have  been  intended,  and  ought  to  be  construed  to 
mean,  to  provide  for  the  whole  time,  the  beginning  and  ending,  otherwise  that  section 
would  be  unnecessary.  But  the  52nd  section  provides  only  for  the  evidence  of  the 
time  of  commencement,  no  more.  The  principal  reliance  was  placed  on  the  schedules 
which  are  required  to  be  adopted  bj'  sect.  28,  as  shewing  the  intentions  of  the  framers 
of  the  Act,  that  the  times  of  all  should  begin  and  end  simultaneously ;  foi',  in  the  first 
form,  it  is  clear  that  no  names  are  intended  to  be  mentioned ;  in  the  last,  where 
particular  individuals  are  to  be  named,  the  form  expressly  provides  that  it  shall  be  so. 
It  cannot  be  denied  that  the  forms  appear  to  have  been  constructed  on  the  supposition 
that  all  would  work  the  same  time  ;  but  they  are  capable  of  being  reconciled  with  the 
other  supposition  ;  for  there  seems  to  be  certainly  nothing  expressly  to  forbid  the 
blanks  from  being  filled  up  so  as  to  provide  for  the  time  of  part  ending  at  one  time 
and  part  at  another.  Indeed,  if  it  were  not  so,  no  factor^'  owner  could  employ  some 
young  persons  for  four  hours,  some  for  five,  some  for  nine,  (which  he  unquestionably 
may ;)  for  the  schedules,  if  they  are  to  be  filled  up  strictly  according  to  the  forms, 
stating  all  as  beginning  and  end-[872]-ing  at  the  same  time,  are  not  adapted  to  such  a 
case,  and  they  must  therefore  undergo  some  alteration.  On  the  other  hand,  some 
argument  in  favour  of  the  defendant  was  deduced  from  the  peculiar  language  of  the 
28th  section,  which  requires  notice  of  the  times  of  the  beginning  and  ending  daily 
work  of  all  persons,  as  if  they  might  end  at  difl'erent  times,  and  as  if  in  such  a  case 
the  Act  required  each  to  be  named,  with  his  allotted  time  in  the  notice.  But  the 
distinction  between  the  use  of  the  term  "times,"  instead  of  "time,"  is  by  no  means 
satisfactory  to  our  minds,  and  we  do  not  at  all  rest  upon  it.  The  ground  upon  which 
we  proceed  is,  that,  although  the  Act  of  Parliament  (taken  in  conjunction  with  the 
10  &  11  Vict.  c.  29)  does  distinctly  forbid  the  employment  of  young  persons,  and 
therefore  females,  for  more  than  ten  hours,  and  those  to  be  taken  between  half-past 
five  in  the  morning  and  half-past  eight  at  night — although  it  distinctly  requires  that 
the  time  of  all  is  to  begin  to  be  computed  from  the  beginning  of  the  first  to  work, 
and  that  an  hour  and  a  half  are  to  be  allowed  for  meals,  and  for  all  at  the  same 
time — it  does  not  impose,  in  sufficiently  clear  terms,  any  other  restriction  on  the 
employment  of  young  persons ;  and  they  are  therefore  at  liberty  to  agree  with  the 
master  for  working  for  less  than  the  whole  of  that  time  within  the  limits  before 
mentioned,  ending  at  half-past  eight  or  any  previous  time  they  please,  and  with  any 
intervals  of  leisure  that  may  be  thought  convenient.  Therefore  the  conviction  will 
be  quashed. 

Alderson,  B.,  added : — I  have  no  doubt  that  that  was  the  meaning  of  the  word 
"reckoned' — that  it  was  to  distinguish  between  the  hour  at  which  the  first  person 
began  to  work  from  the  half-past  five  o'clock,  which  was  the  limit  of  all.  Instead  of 
reckoning  from  half-past  five,  you  must  reckon  from  the  time  when  the  first  person 
began. 

Conviction  quashed. 


The  EXCHEQUER  REPORTS.  REPORTS  of 
CASES  ARGUED  and  DETEIIMINED  in  the 
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Term,  13  VICT.,  both  inckisive.  By  W.  N. 
WELSBY,  of  the  Middle  Temple;  E.  T. 
HURLSTONE,  of  the  Inner  Temple,  and 
J.  GORDO^^  of  the  Middle  Temple,  Esquires, 
Barristers-at-Law.     Vol.  IV.     London,  1851. 


[1]    Exchequer  Reports.     Trinity  Term,  12  Vict., 
IN  the  Exchequer  Chamber. 

(In  Error  from  the  Court  of  Exchequer.) 

Harmer  AND  Others  v.  Steele.  May  29,  18-19. — Assumpsit  on  a  bill  of  E.xcbange, 
drawn  by  W.  on  and  accepted  by  the  defendant,  payable  to  the  order  of  W.  six 
mouths  after  date,  and  indorsed  by  \V.  to  the  plaintiff".  One  of  the  defendants  (H.) 
let  judgment  go  by  default :  the  other  defendants  pleaded,  that  after  they  accepted 
the  bill,  and  before  it  became  due,  and  before  it  was  indorsed  to  the  plaintiff' as 
in  the  declaration  mentioned,  \V.  waived  the  acceptance  of  the  bill,  and  exonerated 
and  discharged  the  defendants  from  the  same,  and  from  the  payment  of  the  bill, 
and  that  no  person  ever  gave  or  received  any  consideration  for  the  said  indorse- 
ment. Another  plea  differed  from  the  above,  only  in  stating,  as  the  concluding 
averment,  that  the  bill  was  indorsed  to  the  plaintiff  after  it  became  due  : — Held, 
on  special  demurrer,  (by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment 
of  the  Court  of  Exchequer),  that  these  pleas  were  bad,  for  not  shewing  that  W. 
was  the  holder  and  payee  of  the  bill  at  the  time  of  the  alleged  waiver  by  him. — 
Another  plea  stated,  that,  after  the  making  and  acceptance  of  the  bill,  and  before 
it  became  due,  it  was  delivered,  so  accepted  by  the  defendants,  to  \V.,  and  that 
while  W.  was  the  holder  and  payee,  and  before  it  became  clue,  W.  indorsed  it  to 
the  defendant  H.,  and  delivered  it  so  indorsed  to  H.,  with  the  intention  of  divest- 
ing himself,  and  whereby  he  did  divest  himself,  of  all  right,  title,  and  interest  in 
and  to  the  bill,  and  of  the  right  of  suing  thereon,  and  of  indorsing  the  same  again ; 
that  the  bill  was  so  indorsed  to  H.  for  a  valuable  consideration,  and  that  H.  con- 
tinued to  be  the  holder  of  the  bill  from  the  time  of  the  said  indorsement  thereof 
to  him,  W.,  until  it  was  delivered  to  H  by  the  plaintiff';  that  the  indorsement 
in  the  declaration  mentioned  consisted  merely  of  the  last-mentioned  delivery  by 
H.  to  the  plaintiff"  of  the  bill  so  indorsed  by  W.,  and  that  it  was  never  indorsed 
by  W.  otherwise  than  in  this  plea  mentioned ;  and  that  it  was  delivered  so 
indorsed  by  H.  to  the  plaintiff" after  it  had  become  due  and  payable: — Held,  by 
the  Court  of  Exchequer  Chamber,  that  this  plea  was  a  good  answer  to  the  action 
in  substance  ;  and  also  (reversing,  as  to  this  point,  the  judgment  of  the  Court  of 
Exchequer)  that  it  was  not  bad  in  form,  as  being  an  argumentative  traverse  of 


4  EX.  2.  HARMER    V.  STEELE  1101 

the  indorsement  to  the  plaintiff.— There  were  other  pleas,  which  differed  from 
this  last  only  in  stating  (instead  of  the  allegation  that  the  delivery  of  the  bill  by 
H.  to  the  plaintiff  was  after  it  had  become  due),  that  at  the  time" when  it  was  so 
delivered  to  the  plaintiff,  he  had  notice  and  knowledge  of  all  the  matters  in  the 
plea  mentioned  ;  and  that  there  was  no  consideration  for  the  delivery  of  the  bill 
to  the  plaintiff: — Held,  that  these  pleas  were  bad,  the  facts  alleged  in  them  not 
preventing  the  operation  of  an  indorsement  of  the  bill  by  H.,  which  might  be 
before  the  bill  became  due. 

[S.  C.  19  L.  J.  Ex.  34.] 

Assumpsit  by  the  defendant  in  error  (the  plaintiff  below)  against  the  plaintiffs  in 
error,  (the  defendants  [2J  below,)  on  a  bill  of  exchange,  dated  the  3rd  of  December, 
1839,  drawn  by  William  Wood  upon  and  accepted  by  the  defendants  below,  for  pay- 
ment to  the  order  of  the  said  W.  Wood,  six  months  after  date,  of  the  sum  of  4001, 
value  received,  in  final  settlement  of  accounts  to  that  date,  and  indorsed  by  W.  Wood 
to  the  plaintiff  below. 

The  defendant  below,  Harmer,  let  judgment  go  by  default :  the  other  defendants, 
Benham  and  Laxton,  pleaded  (inter  alia)  as  follows  : — 

Fourth  Plea.  That,  after  the  defendant  had  accepted  the  said  bill  in  the  declara- 
tion mentioned,  and  before  the  same  became  due,  and  before  it  was  indorsed  to  the 
plaintiff  as  in  the  declaration  mentioned,  to  wit,  on  the  day  and  year  in  the  declaration 
mentioned  as  the  day  and  year  when  the  said  bill  was  accepted  by  the  defendants, 
the  said  W.  Wood  waived  the  acceptance  of  the  said  bill,  and  exonerated  and  dis- 
charged the  defendants  fiom  the  same,  and  from  the  payment  of  the  said  bill  ;  and 
that  no  person  ever  gave  oi-  received  any  con.sideiation  for  the  said  indorsement. 

The  fifth  plea  was  the  same  as  the  fourth,  except  that  it  alleged,  in  conclusion, 
that  the  bill  was  indorsed  to  the  plaintiff  after  it  became  due. 

Tenth  plea  That,  after  the  making  and  accepting  of  the  said  bill,  and  before  the 
same  became  due,  to  wit,  on  the  day  and  year  in  the  declaration  mentioned  as  the 
day  and  year  when  the  said  bill  was  accepted,  the  same  was  delivered,  so  accepted  by 
the  defendants,  to  the  said  W.  Wood ;  and  the  defendants  say.  that,  after  the  said 
bill  was  so  accepted  and  so  delivered  as  aforesaid,  and  while  the  said  W.  Wood  was 
the  holder  and  payee  thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  W. 
Wood  indorsed  the  said  Ijill  to  the  said  defendant  James  Harmer,  and  then  delivered 
the  said  bill  so  indorsed  to  the  said  J.  Harmer,  with  the  intention  of  divesting  himself 
the  said  W.  Wood,  and  whereby  the  said  W.  Wood  did  divest  [3]  himself  the  said 
W.  Wood,  of  all  right,  title,  and  interest  of,  in,  and  to  the  said  bill,  and  of  the  right 
of  suing  thereon  when  the  same  should  become  due,  and  of  endorsing  the  same  again. 
And  the  defendants  further  say,  that  when  the  said  bill  was  so  indorsed  to  the  said 
J.  Harmer,  it  was  indorsed  for  a  good  and  valuable  consideration  then  therefore  paid 
by  the  said  J.  Harmer  to  the  said  W.  Wood  in  that  behalf,  to  wit,  the  sum  of  3801 
And  the  defendants  say,  that  the  said  J.  Harmer  continued  to  be  and  was  the  holder 
and  possessor  of,  and  the  person  entitled  to  the  said  bill,  always  from  the  time  of  the 
indorsement  thereof  by  the  said  W.  Wood  until  the  said  bill  was  afterwards,  to  wit, 
on  the  1st  day  of  January,  184.5,  delivered  by  the  said  J.  Harmer  to  the  plaintiff. 
And  the  defendants  say,  that  the  indorsement  in  the  declaration  mentioned  consists 
merely  of  the  said  last^mentioned  delivery  by  the  said  J.  Harmer  to  the  plaintiff  of 
the  said  bill  so  indorsed  by  the  said  W.  Wood,  and  that  the  said  bill  was  never  indorsed 
by  the  said  W.  Wood,  otherwise  than  as  in  this  plea  mentioned  ;  and  that,  before  and 
at  the  time  when  the  said  bill  was  so  delivered  to  the  plaintiff  by  the  said  J.  Harmer, 
the  plaintiff  had  notice  and  knowledge  of  all  the  facts,  matters,  and  things  in  this 
plea  mentioned.     Verification. 

The  eleventh  plea  differed  from  the  tenth  only  in  stating  (instead  of  the  allegation 
of  notice)  that  no  person  ever  gave  or  received  any  consideration  for  the  said  delivery 
of  the  bill  to  the  plaintiff  so  indorsed  as  aforesaid.  The  twelfth  plea  was  also  similar 
to  the  tenth,  except  that  it  alleged  that  the  bill  was  delivered  so  indorsed  by  Harmer 
to  the  plaintiff  a:fter  it  had  become  due  and  payable,  to  wit,  &c. 

The  plaintiff  demurred  specially  to  all  the  above  pleas.  The  causes  of  demurrer 
stated  as  to  the  fourth  and  fifth  pleas,  were,  (in  substance,)  that  it  was  not  alleged  in 
them,  that  Wood,  at  the  time  he  waived  the  acceptance  of  the  [4]  bill,  and  exonerated 
and  discharged  the  defendants  from  the  payment  thereof,  as  in  those  pleas  mentioned, 
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was  the  holder  of  the  bill,  or  otherwise  so  situated  as  to  make  such  waiver,  &c.  of  any 
force  or  effect,  it  being  perfectly  consistent  with  the  pleas,  that  at  the  time  of  such 
waiver,  &c.,  Wood  had  parted  with  the  possession  of  and  all  control  over  the  bill,  by 
indorsing,  delivering,  or  assigning  the  same  to  some  person  other  than  the  plaintiff',  or 
otherwise.  That  it  was  not  specifically  stated  in  the  pleas,  how  or  in  what  way  Wood 
waived  the  acceptance,  &c.  ;  and  if  it  was  meant  that  such  waiver,  &c.  was  effected 
by  some  contract  or  agreement,  then,  inasmuch  as  the  bill  was,  upon  the  face  of  the 
declai'ation,  an  inland  bill  of  exchange,  the  acceptance  whereof  was  requii-ed  to  be  in 
writing,  such  contract  or  agreement,  in  ordei-  to  have  effected  such  waiver,  &c.,  ought 
to  and  necessarily  must  have  been  a  contract  or  agreement  in  writing,  and  should 
have  been  alleged  in  the  pleas  to  be  such. 

The  causes  of  demurrer  to  the  tenth,  eleventh,  and  twelfth  pleas  were,  that  the 
allegation  in  those  pleas,  that  Wood  indorsed  and  delivei'ed  the  bill  to  the  defendant 
Harmer,  with  the  intention  of  divesting  himself,  and  whereby  he  divested  himself,  of 
all  right,  title,  and  interest  of,  in,  and  to  the  bill,  &c.  was  mere  surplusage,  immaterial 
and  insensible,  and  was  a  mere  inference  of  law,  viz.  that  which  arises  from  the  fact 
of  an  indorsement  in  blank.  That  these  pleas  furnished  no  answer  to  the  declaration, 
inasmuch  as  it  was  not  alleged  in  them  that  the  bill  was  accepted  by  the  defendants 
without  consideration,  or  that  Wood  was  the  di'awer,  payee,  and  holder  thereof  without 
consideration  ;  and,  even  assuming  that  the  defendant  Harmer  could  not  have  sued 
the  acceptors  on  the  bill  as  the  indorsee  of  Wood,  yet  the  mere  fact  of  the  bill  having 
passed  through  the  hands  of  the  defendant  Harmer  for  a  good  consideration  was 
wholly  immaterial,  and  was  in  no  way  a  discharge  of  the  liability  of  the  defendants 
to  be  sued  [5]  thereon  by  the  plaintiff  as  the  indorsee  of  Wood,  or  to  paying  him  (the 
plaintiff)  the  full  amount  of  the  bill  ;  and  that  the  pleas  professed  to  be  pleas  in  con- 
fession and  avoidance,  but  in  fact  amounted  to  and  were  pleas  in  denial  of  the  indorse- 
ment of  the  bill,  and  should,  therefore,  have  concluded  to  the  country,  and  not  with  a 
verification.     Joinders  in  demurrer. 

On  the  argument  of  these  demurrers,  the  Court  of  Exchequer  gave  judgment 
for  the  plaintiff'  below  (14  M.  &  W.  831).  Upon  this  judgment  a  writ  of  error 
was  brought  into  this  Court,  and  the  case  was  argued  on  the  iTth  of  November, 
1846,(/.)  by 

Phipson,  for  the  plaintiff  in  error.  The  pleas  demurred  to  are  good.  With 
respect  to  the  fourth  and  fifth  pleas,  they  shew  sufficiently  that  the  waiver  by  Wood 
of  his  acceptance  must  have  been  while  the  bill  was  in  his  hands  as  payee  The 
objection  to  these  pleas  can  be  only  on  the  ground  of  want  of  certainty.  Now,  it  is 
sufficient  if  a  plea  in  bar  be  certain  "  to  a  common  intent  ; "  and  the  Court  will 
therefore  presume  in  favour  of  these  pleas  every  proposition  which,  by  reasonable 
intendment,  is  impliedly  included  in  their  allegations,  although  not  expressly  stated  : 
Co.  Litt.  303  a.  ;  Plowd.  33 ;  Chit  PI.  .533,  6th  edit.  ;  Bex  v.  Home  (Cowp.  (382),  Rex 
V.  Lf/me  Regis  (Dougl.  1.58).  Here  it  is  clear  to  a  common  intent  that  the  bill  was 
indorsed  to  the  plaintiff  while  Wood  was  the  holder  and  payee  of  it.  The  declaration 
states,  that  Wood  drew  the  bill  on  the  defendants,  that  they  accepted  it  payable  to 
his  order,  and  that  he  indorsed  it  to  the  plaintiff'.  And  then  the  pleas  shew,  that, 
after  the  acceptance,  and  before  it  was  so  indorsed  to  the  plaintiff'.  Wood  waived  the 
acceptance,  &c.  It  is  said,  that  it  is  consistent  with  the  pleas  that  the  bill  might  have 
gone  through  several  other  hands  before  it  reached  the  plaintiff' ;  but  such  [6]  is  not 
the  reasonable  construction  of  the  allegations  of  the  declaration  and  pleas  taken 
together.  The  pleas  are  sufficient  as  raising  a  prima  facie  defence,  which  it  lies  upon 
the  plaintiff'  to  displace  bv  new  facts :  Mercer  v.  Cheese  (4  Man.  &  G.  804),  Arhouiu  v. 
Anderson  (1  Q.  B.  498). 

Next,  the  fourth  and  fifth  pleas  are  good  in  substance.  There  is  no  doubt  that 
the  holder  of  a  bill  may,  by  express  declaration,  discharge  any  of  the  parties  to  the 
bill  from  their  liability,  without  receiving  payment,  or  delivering  up  the  bill :  Story 
on  Bills,  -292  ;  Dingimll  v.  Dunsfn-  (Dougl.  247),  IFalpoh  v.  Pultenei/  (cited  id.  249), 
Wheatleii  v.  Tricker  {I  Camp.  35);  and  the  same  authorities  shew,  that  whether  the 
facts  pleaded  amounted  to  a  waiver  of  the  acceptance,  is  a  question  for  the  considera- 
tion of  the  jury.    [Wilde,  C.  J.    The  difficulty  is  as  to  the  form  of  the  pleas.    Suppose 

(b)  Before  Wilde,  C.  J.,  Patteson,  J  ,  Coleridge,  J.,  Coltman,  J.,  Maule,  J., 
Wightman,  J.,  and  Williams,  J. 
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Wood  indorsed  the  bill  to  A ,  and  A.  to  B.,  and  it  then  got  back  to  AVood,  and  was 
subsequently  delivered  by  him  to  the  plaintiff,  the  waiver  might,  consistently  with  all 
that  appears  in  these  pleas,  have  been  while  it  was  in  Wood's  hands  on  the  last 
occasion.]  No  doubt  that  is  possible;  all  that  is  contended  for  is,  that  the  pleas  are 
certain  to  a  common  intent,  and  that  all  such  facts  should  be  replied.  In  Kiiiff  v. 
Gillett  (7  M.  &  W.  5.5),  where,  to  a  declaration  in  assumpsit  founded  on  mutual 
promises  to  marry  within  a  reasonable  time,  the  defendant  pleaded,  that  after  the 
promise,  and  before  breach  thereof,  "  the  plaintiff  absolved,  exonerated  and  discharged 
the  defendant  from  his  promise  and  the  performance  thereof,"  this  was  held  good, 
without  stating  a  mutual  agreement  between  the  parties  to  that  effect,  though  such 
an  agreement  must  be  proved  at  the  trial  in  order  to  prove  the  plea. 

At  all  events,  the  twelfth  plea  is  a  good  answer  to  the  action.  It  shews  that 
Wood,  the  drawer  and  payee  of  the  bill,  indorsed  it  in  blank  and  delivered  it  for  value 
to  Harmer,  one  of  the  acceptors,  who  kept  it  until  it  was  due,  [7]  and  afterwards 
delivered  it  so  indorsed  to  the  plaintiff.  The  argument  in  the  Court  below,  as  to  this 
plea,  was  directed  to  the  question  whether  it  was  good  in  substance ;  the  judgment 
is  upon  the  ground  that  it  was  bad  in  fomi,  as  amounting  to  an  argumentative  denial 
of  the  indorsement  alleged  in  the  declaration.  But  that  is  not  so.  An  argumentative 
traverse  is  where  the  pleading  by  necessary  implication  includes  a  denial  of  some 
opposite  statement ;  but  here,  supposing  all  the  facts  pleaded  to  be  proved,  the 
defendants  could  not  have  succeeded  upon  a  direct  traverse  of  the  indorsement.  The 
plea  would  have  been  an  argumentative  traverse  of  the  indorsement,  if  it  had  stated 
that  Wood  indorsed  specially  to  the  defendant  Harmer  ;  because,  if  true,  it  would 
then  shew  that  the  allegation  in  the  declaration,  that  Wood  indorsed  to  the  plaintiff, 
could  not  be  true.  But  if  the  allegation  of  the  indorsement  to  Harmer  can  be  read 
as  meaning  an  indorsement  in  blank,  it  is  otherwise.  Parke,  B.,  in  the  Court  below, 
states  (14  M.  &  W.  840)  that  "the  allegation  in  the  declaration  [of  indorsement] 
might  be  proved  by  Wood's  indorsing  in  blank,  and  the  bill's  passing  through  ten 
different  hands."  If  so,  why  may  not  the  same  allegation  in  the  plea  receive  the  same 
construction  ?  The  defence  set  up  by  the  plea  is  not  in  denial  of  the  indorsement  to 
the  plaintiff,  but  is  founded  upon  this,  that  after  such  a  satisfaction  of  the  bill  by  the 
acceptor  as  is  stated  in  the  plea,  he  cannot  give  a  title  on  it  to  another  person.  The 
allegation  of  indorsement  to  Harmer  is  only  introduced  to  shew  that  he,  the  acceptor, 
became  the  holder  of  the  bill  for  value,  and  so  satisfied  it ;  all  which  is  consistent 
with  the  fact  of  the  indorsement  stated  in  the  plea,  as  well  as  in  the  declaration, 
being  an  indorsement  in  blank.  The  matter  which  is  said  to  be  an  argumentative 
denial  of  the  allegation  of  indorsement  to  the  plaintiff  would  be  no  defence  at  all 
without  other  facts.  The  real  [8]  defence,  under  this  plea,  is  the  same  as  that  in  the 
case  of  Freakhy  v.  Fox  (9  B.  &  C.  130) :  namely,  that  where  the  acceptor  of  a  bill,  or 
makei-  of  a  note,  pays  it,  and  keeps  it  until  it  is  due,  that  is  an  absolute  satisfaction 
of  the  instrument.  [He  cited  also  Williams  on  E.xecutors,  p  1126,  4th  edit.; 
Wavkfonl  V.  minhford  (1  Salk.  299),  Baiirum  v.  Caddy  (9  A.  &  E.  27'5  ;  1  P.  &I).  207), 
Becky.  Rohleij(\  H.  Bl.  89),  C'dlJmv.  LavJi-ence  {3  M.  &  Sel.  95),  and  Mmieyv.  Cuherivell 
(7  M.  &  W.  174). 

Martin,  contra.  The  fourth  and  fifth  pleas  are  bad,  both  in  form  and  in  substance. 
First,  as  to  their  form.  It  is  not  easy  to  understand  the  distinction  between  the 
three  descriptions  of  certainty  stated  by  Lord  Coke  in  Co.  Litt.  303  a.  But  these 
pleas  do  not  shew  with  any  certainty  at  all  that  Wood  was  the  holder  and  payee  of 
the  bill  at  the  time  of  the  alleged  waiver  of  the  acceptance  by  him.  As  was  observed 
by  Parke.  B.  during  the  argument  in  the  Court  below,  "  The  plea  does  not  say,  that 
the  waiver  by  him  was  before  he  put  his  name  on  the  back,  but  before  the  indorsement 
to  the  plaintiff— -i.e.  before  the  plaintifl  bad  a  title  by  indorsement  ; "  which  might 
be  after  the  bill  had  left  Wood's  hands  and  gone  through  the  hands  of  twenty  other 
holders. 

Secondly,  these  pleas  are  bad  in  substance.  The  liability  on  a  bill  of  exchange 
is  a  present  debt,  though  it  is  generally  to  be  satisfied  at  a  future  time  ;  and  it  can 
be  discharged  only  by  a  contract  of  the  same  nature  as  would  discharge  an 
ordinary  existing  debt  already  due.  By  the  acceptance,  the  acceptor  becomes 
absolutely  bound  to  pav  the  bill  ;  and  for  his  discharge  from  that  liability,  there 
must,  as  in  all  other  cases,  be  a  good  consideration.  When  the  authorities  speak  of 
a  "waiver"  or  "discharge"  of  the  acceptance,  they  mean  a  waiver  or  discharge  upon 
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a  coii-[9]-sider;ition.  In  Wheafley  v.  Triclcer  (1  Camp.  35),  for  example,  there  was  a 
complete  consideration,  by  the  assignment  to  the  plaintiff  of  the  whole  of  the  defen- 
dants'property  for  the  benefit  of  their  creditoi's,  on  which  a  composition  of  15s.  in 
the  pound  was  paid.  In  Dingwall  v.  Dunster  (Dougl.  247),  the  only  deci-sion  was, 
that  what  had  been  done  in  that  case  did  not  amount  to  a  discharge.  Could  it  be 
argued  that  a  plea  to  an  action  of  debt  for  goods  sold  and  delivered,  that  the  plaintiff 
exonerated  and  discharged  the  defendant  fiom  the  debt  was  a  good  plea?  Surely 
the  contract  whereby  such  discharge  takes  place,  and  the  consideration  for  it,  must 
appear  on  the  face  of  the  plea.  With  respect  to  the  case  of  King  v.  Gilldt  (7  M.  &  W. 
55),  that  related  to  a  contract  of  a  peculiar  nature — the  contract  to  marry  ;  and  the 
Court,  upon  the  argument,  were  strongly  disposed  to  hold  the  plea  bad,  and  only 
decided  otherwise  on  the  authority  of  some  old  eases  which  appeared  to  be  precisely 
in  point. 

Lastly,  the  twelfth  plea  is  bad,  as  well  in  substance  as  in  form.  With  respect  to 
the  case  of  Freakley  v.  Fox  (9  B.  &  C.  1 30),  on  which  it  is  said  to  be  founded,  that 
case  was  merely  an  instance  of  the  old  rule  of  law,  that  the  creating  of  a  man's  debtor 
his  executor,  is  an  extinguishment  of  the  debt.  Morhy  v.  CuherweU  (7  M.  &  W.  174) 
is  rather  an  authority  for  the  plaintiff.  There  it  was  held,  that  where  the  drawer  of 
a  bill,  before  it  became  due,  agreed  with  the  acceptor,  that  on  his  giving  a  mortgage 
security  for  the  amount,  he,  the  drawer,  should  deliver  up  the  bill  to  him  as  dis- 
charged and  fully  satisfied,  and  the  acceptor  accordingly  executed  the  mortgage  and 
received  back  the  bill,  the  drawer  was  liable  on  the  bill  to  a  party  to  whom  the 
acceptor  afterwards,  befoi'e  it  became  due,  indorsed  it  for  value.  Parke,  B.,  says  in 
that  case  (id.  182),  "The  question  is,  whether  the  fact  [10]  of  the  acceptor  having 
satisfied  the  bill  before  it  became  due,  is  any  defence  against  a  bona  fide  indorsee.  I 
am  of  opinion  that  nothing  will  discharge  the  acceptor  or  the  drawer  except  pay- 
ment according  to  the  law  merchant — that  is,  payment  of  the  bill  at  maturity." 
The  cases  on  which  the  judgment  in  Frealdei/  v.  Fox  was  founded  are  collected  in 
Williams  on  Executors,  p.  1126,  4th  edit.,  but  they  are  not  applicable  here.  There 
is  no  reason  why  a  man  should  be  deprived  of  his  right  to  be  paid  the  debt  due  upon 
a  bill  of  exchange,  because  on  the  day  when  it  became  due  he  happened  to  be  the 
owner  of  it.  There  is  no  legal  extinguishment  of  the  debt.  The  only  difficulty  is 
the  technical  one  which  arises  from  the  circumstance  of  the  .same  party  being  plaintiff 
and  defendant.  As  soon  as  that  is  removed  by  the  indorsement  of  the  bill  to 
another  person,  no  objection  remains  (per  Parke,  B.,  14  M.  &  W.  839). 

But  this  plea  is  also  clearly  bad  in  point  of  form,  as  amounting  to  an  argumen- 
tative traverse  of  the  indorsement  to  the  plaintiff.  It  admits  only  that  the  plaintiff 
was  the  owner  of  the  bill  by  delivery,  and  not  by  indorsement.  Then  it  ought  to 
have  alleged  an  indorsement  to  Harmer  in  blank,  so  that  he  could  by  simple  delivery 
transfer  it  to  the  plaintiff. 

Phipson,  in  his  reply,  admitted,  as  to  the  fourth  and  fifth  pleas,  that  theie  could 
not  be  a  good  waiver  of  the  acceptance  after  the  bill  was  due,  without  a  consideration 
for  such  waiver  ;  but  that  the  plea  was  sufficient,  without  setting  out  the  facts,  on 
the  authority  of  King  v.  Gilldt,  the  question  of  the  sufficiency  of  the  waivei',  and  of 
the  validity  of  the  consideration  for  it,  being  for  the  consideration  of  the  jury. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

[11]  Wilde,  C.  J.  [His  Lordship  stated  the  pleadings,  and  proceeded  :] — The 
question  is,  whether  all  the  pleas  demurred  to  are  bad  in  law,  or  whether  some  one 
01'  more  of  them  be  good.  With  respect  to  the  fourth  and  fifth  pleas,  which  state 
that  the  drawer  of  the  bill  (Wood)  liefore  the  indorsement  to  the  plaintiff,  waived  the 
acceptance,  and  exonerated  the  acceptors,  and  that  the  indorsement  was,  as  stated  in 
the  fourth  plea,  without  consideration,  or,  as  in  the  fifth  plea,  after  the  bill  was  due, 
we  are  clearly  of  opinion  that  they  are  insufficient,  in  not  shewing  that  Wood  was  the 
holder  of  the  bill  at  the  time  of  the  alleged  waiver.  It  is  quite  consistent  with  these 
pleas,  that  Wood  indorsed  the  bill  in  blank,  and  put  it  in  circulation,  and  afterwards, 
and  before  the  bill  reached  the  plaintiff,  made  the  waiver  and  discharge  mentioned 
in  the  pleas  ;  and  such  a  waiver  would  clearly  be  inoperative  against  the  plaintiff. 
[His  Lordship  then  adverted  to  other  pleas,  on  which  no  argument  took  place  in  this 
Court,  and  which  were  also  held  to  be  bad.] 

But  the  argument  in  this  Court  turned  principallj^  on  the  tenth,  eleventh,  and 
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twelfth  pleas,  which  it  will  therefore  be  proper  more  fully  to  consider.  As  to  the 
tenth  ;ind  eleventh  pleas,  we  agree  in  the  opinion  intimated  by  the  Court  of 
Exchequer,  thongh  not  formally  pronounced,  that  those  pleas,  supposing  them  not 
to  contain  a  denial  of  the  indorsement,  are  defective  in  substance,  as  not  affording  any 
sufficient  answer  to  the  action.  The  answer  (on  this  supposition)  which  is  set  up  by 
those  pleas  is,  that,  before  the  bill  was  indorsed  to  the  plaintiff,  and  before  it  was  pay- 
able by  its  terms,  Harmer,  one  of  the  acceptors,  and  through  whom  the  plaintiff  claim's, 
was  the  holder  of  the  bill  for  a  valuable  consideration,  and  that  the  plaintiff  took  the 
bill  with  notice,  or  without  consideration.  But  we  think  that  it  is  no  objection  to 
the  negotiability  of  a  bill,  that  it  has,  during  its  currency,  before  it  was  payable, 
become  the  property  of  one  of  the  acceptors.  Until  the  [12]  time  for  payment 
arrives,  the  contract  of  the  acceptors  is  unperformed,  and  incapable  of  being  performed, 
and  the  right  to  sue  upon  it  may  be  transferred  with  the  property  on  the  bill  by  any 
lawful  owner  of  it ;  and  it  is  no  objection  to  such  transfer,  or  to  an  action  brought  by 
one  claiming  under  it,  that  the  party  making  it  would  have  been  incapacitated  to  sue, 
if  he  had  retained  the  bill  till  maturity.  The  circumstances  of  the  plaintiff  having 
notice  of  the  facts  of  the  pleas,  or  of  no  consideration  having  been  given  for  the 
indorsement  to  him,  will  not  aid  the  pleas,  inasmuch  as  those  facts  do  not  shew  any 
reason  why  the  defendants,  who  plead  them,  (who  must  be  taken  to  have  had  value 
for  the  acceptance,)  should  not  pay  to  any  bona  fide  holder,  whether  for  value  or  with 
notice  or  not.  We  think,  therefore,  the  tenth  and  eleventh  pleas  bad  in  substance, 
in  so  far  as  they  rely  on  the  fact  of  Harmer  having  been  the  holder  of  the  bill ;  and 
though,  if  the_v  contained  a  traverse  of  the  indorsement,  they  would  be  good  in 
substance,  yet,  as  they  would  be  bad  in  form,  for  not  concluding  to  the  country,  it 
is  not  necessary,  with  reference  to  these  pleas,  to  determine  whether  they  do  or  do 
not  traverse  the  indorsement.  They  are  bad  on  either  supposition ;  in  substance  if 
they  do  not,  and  in  form  if  they  do,  contain  such  traverse. 

The  twelfth  plea,  on  which  the  defendants  more  particularly  relied,  requires  a 
separate  consideration.  That  plea  in  effect  states,  like  the  tenth  and  eleventh,  that 
while  Wood  was  the  holder  and  payee  of  the  bill,  and  before  it  became  due,  he 
indorsed  and  delivered  it  to  Harmef,  one  of  the  acceptors  and  of  the  defendants 
below,  for  a  valuable  consideration,  who  became  and  continued  the  bolder  of  it  till  he 
delivered  it  to  the  plaintiff;  and  that  the  indorsement  to  the  plaintiff,  mentioned  in 
the  declaration,  consisted  merely  of  delivery  by  Harmer  to  the  plaintiff  of  the  bill  so 
indorsed  by  Wood.  After  this  statement,  which  the  twelfth  plea  contains  in  common 
with  the  tenth  and  [13]  eleventh,  the  twelfth  plea  adds,  that  the  bill  was  delivered 
by  Harmer  to  the  plaintiff  after  it  became  due.  The  Court  of  Exchequer  gave  no 
decision  as  to  the  validity  of  this  plea  in  substance,  though  they  appear  to  have  had 
considerable  doubt  whether  it  would  not  have  been,  if  good  in  form,  a  sufficient  answer 
to  the  declaration.  The  substantial  answer  which  it  was  contended  the  plea  gives  to 
the  declaration  is,  that  the  bill,  at  the  time  it  became  due,  was  in  the  hands  and  the 
property  of  one  of  the  three  acceptors,  who  were  liable  to  pay  ;  and  that  the  present 
liability  to  pay,  and  present  right  to  receive,  the  amount  of  the  bill,  concurring  in 
the  same  person,  operated  as  a  payment  and  performance  of  the  contract  of  acceptance, 
on  which,  consequently,  no  action  could  afterwards  be  maintained.  And  we  are  of 
opinion  that  this  is  a  good  ground  of  defence  in  substance.  There  is  no  doubt  that, 
when  a  bill  has  been  paid  at  maturity  by  a  sole  acceptor  to  a  third  person,  who  is  the 
holder,  no  action  can  afterwards  be  brought  upon  the  acceptance  ;  and  it  is  equally 
certain,  that  if  one  of  several  joint  acceptors  pays  the  bill  at  maturity  to  such  third 
person,  being  the  holder,  the  contract  of  acceptance  is  performed,  and  no  action  can 
be  maintained  upon  it.  It  is  true  that,  in  this  latter  case,  it  may  be  that  the  acceptor 
who  has  paid  the  bill  may  have  a  right  of  action  against  the  other  joint  acceptors  for 
contribution,  if  the  state  of  accounts  between  them,  or  the  terms  on  which  they  agreed 
with  one  another  to  become  joint  acceptors,  should  afford  ground  for  such  an  action  ; 
but  that  action  would  not  be  on  the  contract  of  acceptance,  or  on  the  bill,  but  on  a 
different  contract,  arising  out  of  the  state  of  accounts  between  the  joint  acceptors,  or 
the  terms  on  which  they  agreed  together  to  accept ;  and  the  right  to  bring  it  would 
not  be  capable  of  being  transferred  by  act  of  the  parties,  by  indorsement  of  the  bill, 
or  otherwise.  If,  therefore,  the  defendant  Harmer,  instead  of  becoming  the  holder, 
by  giving  value  for  it  before  it  was  due,  and  [14]  retaining  it  till  it  was  due,  had 
acquired  it  by  paying  the  amount  to  a  third  person,  being  the  holder,  when  the  bill 
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arrived  at  maturity,  there  seem.s  to  be  no  doubt  that  all  right  of  action  on  the  accept- 
ance would  have  been  extinguished.  And  it  appears  to  us,  on  the  authority  of  the 
case  of  Freakle//  v.  For  (9  B.  &  C.  130),  and  on  principle,  that  the  fact  of  the  defendant 
Harmer,  one  of  the  acceptors,  being  at  the  time  the  bill  became  due  the  holder,  and 
entitled  to  receive  as  well  as  liable  to  pay  the  amount  of  the  bill,  operated,  in  respect 
of  all  the  defendants,  as  a  performance  of  the  contract  to  pay  the  bill  at  maturity,  and 
put  an  end  to  the  contract  of  acceptance.  A  case  was  put  in  argument :  suppose  there 
were  three  acceptors,  one  for  the  accommodation  of  the  other  two  ;  he  purchases  the 
bill  during  its  currency,  and  retains  it  after  it  is  due  ;  may  he  not  indorse  it,  and  give 
a  right  of  action  to  his  indorsee?  We  think  the  answer  is,  that  he  cannot  give  such 
right  of  action  ;  that  he  may  sue  the  other  joint  makers  for  what  may  be  due  to  him 
in  respect  of  his  having  accepted  for  their  accommodation,  and  protected  them  from 
the  payment  of  the  bill,  but  that  he  cannot  transfer  this,  or  any  other  right,  against 
the  joint  acceptors,  by  indorsing  the  bill. 

For  these  reasons,  we  think  the  twelfth  plea  is  a  sufficient  answer  in  substance  to 
the  Court  on  the  bill — a  question  on  which  the  Court  of  Exchequer  pronounced  no 
opinion,  but,  assuming  it  to  be  as  we  hold  it,  that  Court  decided  the  plea,  in  common 
with  the  tenth  and  eleventh  pleas,  to  be  bad,  as  containing  an  argumentative  traverse 
or  denial  of  the  indorsement  mentioned  in  the  declaration.  The  ground  on  which  it 
was  decided  by  the  Court  of  P^xchequer,  and  contended  for  the  defendant  in  error  in 
this  Court,  that  the  last  three  pleas,  the  tenth,  eleventh,  and  twelfth,  denied  the  indorse- 
ment, was,  that  those  pleas  al-[15]-leged  that  the  bill  was  indorsed  by  William  Wood 
to  Harmer  for  value,  and  that  Harmer  delivered  it  so  indorsed  to  the  plaintiff,  and 
that  the  indorsement  mentioned  in  the  declaration  consisted  merely  of  the  deliveiy  by 
Harmer  to  the  plaintiff  of  the  bill  so  indorsed.  These  allegations,  it  was  considered 
by  the  Court  of  Exchequer,  and  contended  by  the  counsel  for  the  defendant  in  error, 
amounted  to  a  denial  of  the  indorsement  mentioned  in  the  declaration,  inasmuch  as 
the  indorsement  by  Wood  to  Harmer,  mentioned  in  the  plea,  may  possibly  have  been 
a  special  and  restricted  one,  so  that  the  bill  could  not  pass  by  delivery  only  from 
Harmer  to  the  plaintiff';  and  thus  an  indoi'sement,  consisting  only  of  the  indorsement 
to  Harmer,  and  the  delivery  by  him'to  the  plaintiff',  would  be  no  indorsement  to  the 
plaintiff  at  all.     But  we  think  this  objection  cannot  be  sustained. 

There  is  no  doubt  that  a  statement  in  pleading,  that  a  bill  was  indoi'sed  by  A.  to 
B.,  comprehends  equally  a  special  and  a  general  indorsement.  By  a  special  indorsement, 
the  indorser  directs  the  money  to  be  paid  to  a  particular  person  mentioned  in  the  indorse- 
ment, or  his  order;  and,  by  a  general  indorsement,  or  an  indorsement  in  blank,  he 
directs  it  to  be  paid  to  any  lawful  holder  of  the  bill ;  and  any  partic\ilar  lawful  holdei', 
being  comprehended  in  the  class  to  any  one  of  whom  payment  is  to  be  made,  may 
properly  be  described  as  a  person  to  whom  payment  is  directed  to  be  made,  or  to 
whom  the  bill  is  indorsed  ;  and  such  description  is  in  daily  use  in  pleading,  in  which 
an  indorsement  in  blank  is  constantly  described  as  an  indorsement  to  the  ])erson  to 
whom  a  bill  so  indorsed  is  delivered  as  indorsee.  In  the  language  of  the  Court  of 
Queen's  Bench,  in  Adams  v.  Jones  (12  A.  &  E.  4-59),  "a  bill  may  be  indorsed  to  a  party 
in  two  ways, — either  by  a  special  indorsement,  making  it  payable  to  that  party,  or  by 
a  blank  indorsement,  and  delivery  to  that  party.  Now,  as  the  delivery  must  [16] 
always  be  to  a  particular  party,  to  describe  an  indorsement  in  blank,  with  a  delivery 
to  him,  as  an  indorsement  to  him,  seems  strictly  correct ;  it  is  an  indorsement  to  him, 
and  to  no  other  person,  as  much  as  if  it  were  a  special  indorsement."  The  allegation, 
therefore,  that  Wood  indorsed  the  bill  to  Harmer,  and  that  Harmer  delivered  it  to 
the  plaintiff',  and  that  the  indorsement  mentioned  in  the  declaration  consisted  in  the 
delivery  by  Hai-mer  to  the  plaintiff  so  indorsed,  is  not  inconsistent  with,  and  therefore 
no  denial  of,  the  indorsement  mentioned  in  the  declaration.  The  indorsement  to 
Harmer  might  be  in  blank,  and  if  it  were,  would  be  properly  described  in  the  plea  as 
an  indorsement  to  him ;  and  the  plea,  by  alleging  that  the  indorsement  by  Wood  to 
the  plaintiff,  mentioned  in  the  declaration,  consisted  of  an  indorsement  by  Wood  to 
Harmer,  and  delivery  by  Harmer  to  the  plaintiff',  does  in  effect  aver  that  the  indorse- 
ment by  Wood  to  Harmer,  which  was  before  mentioned  generally,  was  that  species  of 
indorsement  which  would  make  a  delivery  by  Harmer  to  the  plaintiff'  amount  to  an 
indorsement,  that  is,  an  indorsement  in  blank.  The  plea,  therefore,  in  stating  that 
the  indorsement  mentioned  in  the  declaration  consists  of  the  indorsement  to  Harmer 
and  the  delivery  to  the  plaintiff',  may  be  considered  as  not  denying  the  indorsement 
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ill  the  declaration,  but  expressly  admitting  it,  and  specifying  the  manner  in  which  it 
took  place.  But,  if  the  true  construction  of  the  plea  left  it  uncertain  whether  the 
indorsement  to  Harmer  was  general  or  special,  it  is  by  no  means  to  be  conceded  that 
the  plea  would  therefore  be  bad.  It  shews  a  substantial  answer  to  the  declaration,  in 
shewing  that  the  bill  was  in  eti'ect  paid,  and  the  contract  of  acceptance  put  an  end  to 
before  it  came  to  the  plaintiff.  This  is  the  answer  that  the  plea  relies  on,  and  it  is 
difficult  to  say  that  the  defendant,  even  if  his  plea,  introducing  this  answer,  shewed 
that  there  might  be  another  answer  (the  want  of  indorsement),  which  he  does  not  rely 
on,  should  [17]  be  deprived  of  the  benefit  of  the  more  substantial  answer  which  he 
relies  on.  We  are  of  opinion,  therefore,  that  the  objection  to  the  form  of  the  twelfth 
plea  fails,  and  that  the  ]'ud>;ment  for  the  plaintiff'  on  the  demurrer  to  that  plea  must 
be  reversed,  and  judgment  given  for  the  defendant. 
Judgment  reversed  accordingly. 

MoLTON  AND  ^YIFE,  Administratrix  of  Thomas  Lee,  Deceased  i:  Camroux.  May  29, 
1849. — Unsoundness  of  mind  will  not  vacate  a  contract,  if  it  be  unknown  to  the 
other  contracting  party,  and  no  advantage  be  taken  of  the  lunatic,  especially  where 
the  contract  is  executed  in  whole  or  in  part,  so  that  the  parties  cannot  be  restored 
to  their  original  position. — Therefore,  where  a  lunatic  purchased  certain  annuities 
for  his  life,  of  a  Society  which  at  the  time  had  no  knowledge  of  his  unsoundness 
of  mind,  the  transaction  being  in  the  ordinary  course  of  human  affairs,  and  fair 
and  bona  fide  on  the  part  of  the  Society : — Held,  in  the  Exchequer  Chamber, 
(affirming  the  judgment  of  the  Court  of  Exchequer,)  that  after  the  death  of  the 
lunatic,  his  personal  representatives  could  not  recover  back  the  premiums  paid  for 
the  annuities. — Also,  that  it  is  the  duty  of  the  grantee  of  an  annuity  to  enrol 
it  under  the  53  Geo.  3,  c.  141,  and  that  he  cannot  take  advantage  of  the  want 
of  such  enrolment. 

[S.  C.  18  L.  J.  Ex.  356  :  in  Court  below,  2  Ex.  487  ;  154  E.  R.  584 

(with  note).] 

The  plaintiff  having  brought  a  writ  of  error  on  the  judgment  of  the  Court  of 
Exchequer  in  this  case  (2  Exch.  487),  it  was  argued  (6)  in  last  Hilary  Vacation 
(February  5  and  6),  by 

Needham  for  the  plaintiffs,  and  Gurney  for  the  defendants.  The  arguments  were 
substantially  the  same  as  those  urged  in  the  Court  below.  The  following  additional 
authorities  were  cited  :  Plowd.  Com.  5  a.,  6  a. ;  Com.  Dig.  tit.  "Agreement,"  (A.  1); 
Bac.  Abr.,  tit  "  Agreement,"  (A.)  ;  Bracton,  lib.  5,  c.  20,  ss.  1  &  2  ;  Hall  v.  IFarren 
(9  Ves.  jun.  605),  I'ift  v.  Smifh  (3  Camp.  33),  Stock  on  Lunacy,  p.  38;  Ex  parte  Clarke, 
(2  Russ.  575),  Capper  v.  Lando  (2  A.  &  E.  45^),  Sander  v.  Sander  (2  Coll.  276),  Turner 
v.  Meyers  (1  Hagg.  Consist.  Rep.  414),  Ikowning  v.  Ream  (2  Ph.  69),  The  Countess  of 
Pmis'[-[Zymouth  v.  The  Earl  of  Portsmouth  (1  Hagg.  Eccl.  Rep.  355),  Groom  v.  Tlmmas 
(2  id.  436),  PFoods  v.  Heed  (2  M.  &  W.  784),  Bifin  v.  Ym-ke  (6  Scott,  N.  R.  233),  Stephens 
V.  De  Medina  (4  Q.  B.  422),  and  fFeaver  v.  Ifard  (Hob.  134). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pattkson,  J.  This  was  an  action  for  money  had  and  received  by  the  adminis- 
tratrix of  the  grantee  of  two  annuities  against  the  secretary  of  a  Company  who  had 
granted  them,  to  recover  back  the  consideration  money. 

The  first  ground  was,  that  no  memorial  of  the  annuity  had  been  enrolled.  The 
case  of  Davis  v.  Bryan  (6  B.  &  C.  651)  decided,  that  it  was  the  duty  of  the  grantee 
to  procure  the  memorial,  and  that  he  cannot  take  advantage  of  his  own  neglect  to 
treat  the  grant  as  void.  The  same  doctrine  was  held  in  Coicper  v.  Godmond  (9  Bing 
748),  and  in  Churchill  v.  Bertrand  (3  Q.  B.  568),  though  the  points  there  determined 
were  not  precisely  the  same.  We  are  asked,  sitting  in  a  Court  of  error,  to  review 
those  cases,  but  we  are  of  opinion  that  the  doctrine  laid  down  in  them  is  perfectly 
correct,  and  that  this  ground  of  error  entirely  fails. 

The  second  ground  was,  that  the  contracts  for  the  annuities  were  void,  by  reason 

(h)  Before  Patteson,  J.,  Coleridge,  J.,  Coltman,  J  ,  Maule,  J.,  Wightman,  J.,  Cress- 
well,  J.,  Erie,  J.,  and  Williams,  J. 
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of  the  grantee  not  being  of  sound  mind  and  incapable  to  contract.  The  special  verdict 
finds,  "that  at  the  time  of  the  granting  of  the  annuities,  and  payment  of  the  considera- 
tion money,  he  was  a  lunatic,  and  of  unsound  mind,  so  as  to  be  incompetent  to  manage 
his  affairs  ;  Init  of  this  the  Society  had  not  at  that  time  any  knowledge.  That  the  pur- 
chasing of  the  annuities  was  in  the  ordinary  coui'se  of  business ;  that  they  were  fair 
[19]  and  bona  fide  transactions  ;  and  that  the  gi'antee  appeared  to  the  Society  to  be 
of  sound  mind,  though  he  was  then  in  fact  of  unsound  mind."  This  does  not  shew 
such  a  state  of  mind  in  the  grantee  as  to  render  him  necessarily  incapable  of  knowing 
the  nature  of  his  act,  and  it  negatives  all  knowledge  by  the  Society  of  his  state  of 
mind,  and  anj^  suspicion  whatever  of  fraud  or  unfairness  of  anj'  kind. 

The  question,  therefore,  is  broadly  raised,  whether  the  mere  fact  of  unsoundness 
of  mind,  which  was  not  apparent,  is  sufficient  to  vacate  a  fair  contract  executed  by  the 
grantee,  by  payment  of  the  consideration  money,  and  intended  bona  fide  to  be  executed 
b}'  the  grantor,  by  payment  of  the  ainiuity.  The  old  doctrine  was,  that  a  man  could 
not  set  up  his  own  lunac}',  though  such  as  that  he  did  not  know  what  he  was  about 
in  contracting,  and  the  same  doctrine  was  applied  to  drunkenness.  It  is  true  that 
there  are  some  exceptions  in  the  old  authorities,  and  the  doctrine  is  not  laid  down 
uniformly  with  perfect  distinctness ;  but,  in  general,  it  was  as  above  stated.  Modern 
cases  have  qualified  it,  and  enabled  a  man,  or  his  representatives,  to  shew  that  he  was 
so  lunatic,  or  drunk,  as  not  to  know  what  he  was  about  when  he  made  a  promise,  or 
sealed  an  instrument.  This  special  verdict  hardly  shews  any  such  state  of  mind  ;  but, 
even  if  it  did,  the  modern  cases  shew,  that  when  that  state  of  mind  was  unknown  to 
the  other  contracting  part)-,  and  no  advantage  was  taken  of  the  lunatic,  the  defence 
cannot  prevail,  especially  where  the  contract  is  not  merely  executory,  but  executed 
in  the  whole  or  in  part,  and  the  parties  cannot  be  restored  altogether  to  their  original 
position.  The  cases  which  are  appai'ently  the  strongest  for  the  defendant  are  those 
of  contracts  of  marriage,  decided  in  the  Ecclesiastical  Courts.  But  all  those  cases  are 
such  that  the  other  contracting  party  must  have  known,  or  have  had  the  greatest 
reason  to  believe,  that  the  unsound  state  of  mind  existed,  [20J  although  they  do  not 
appear  to  have  been  decided  on  that  precise  ground. 

The  authorities  on  the  subject  were  cited  at  the  bar,  and  in  the  judgment  of  the 
Court  below,  so  fully,  that  it  is  not  necessary  for  us  to  go  through  them.  We  are 
of  opinion  that  they  full}-  establish  the  limited  doctrine  above  mentioned  ;  and  that, 
according  to  the  facts  stated  in  this  special  verdict,  the  contract  in  question  was  not 
void  at  law,  so  as  to  enable  the  lepresentatives  of  the  grantee  to  maintain  this  action 
for  money  had  and  received. 

Judgment  affirmed. 


[21]     In  the  Exchequer. 

Ness  v.  Armstrong.  May  30,  1849. — The  deed  of  settlement  of  a  joint-stock 
banking  copartnership,  established  under  the  7  Geo.  4,  c.  46,  provided  that  the 
executor  of  a  deceased  shareholder  should  not  be  a  member  of  the  Company  in 
respect  of  such  shares,  but  should  be  at  liberty  to  sell  the  shares,  or  at  his  option 
to  become  a  member  on  complying  with  certain  provisions  ;  and  that,  if  he  did 
not  elect  to  become  a  member,  he  was  not  to  be  entitled  to  any  dividend  accruing 
due  after  the  testator's  death  : — Held,  that  the  executor  of  a  deceased  shareholder 
who  received  a  dividend  which  accrued  due  after  the  death  of  his  testator,  but 
had  not  complied  with  the  provisions  of  the  deed  of  settlement,  was  not  a  member 
for  the  purpose  of  execution  against  him  bj'  scire  facias  on  a  judgment  against 
the  public  officer  of  the  CompanJ^ 

[S.  C.  7  D.  &  L.  73;  18  L.  J.  Ex.  473  ;  13  Jur.  874.  Distinguished,  In  re  Agricul- 
turist Cattle  Insurance  Company;  Baird's  case,  1870,  L.  R.  5  Ch.  A  p.  725.  Referred 
to,  Ness  V.  Hertram,  p.  196,  post;  Honldsicorth  v.  Evans,  1868,  L.  R.  3  H.  L.  2S3.] 

Scire  facias  against  the  defendant  on  a  judgment  obtained  against  the  public  officer 
of  the  North  of  England  Joint-stock  Banking  Company.  The  scire  facias  alleged  that 
the  defendant,  at  the  time  of  the  issuing  of  the  writ,  was  a  member  of  the  Company. 
That  allegation  was  traversed  by  the  plea ;  upon  which  issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Northumberland  Summer  Assizes, 
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it  appeared  that  the  defendant  was  executor,  and  had  proved  the  will,  of  one  Hedley, 
who  at  his  decease,  in  May,  1844,  was  a  duly  registered  shareholder  in  the  North  of 
England  Joint-stock  Banking  Company.  The  defendant,  since  the  death,  had  received 
one  dividend  in  respect  of  his  testator's  shares,  but  he  had  done  no  other  act  to  make 
himself  a  shareholder.  In  the  Stamp-Office  return  of  1845,  Hedley 's  shares  were 
described  as  belonging  to  Hedley's  executor.  The  deed  of  settlement  of  the  Company 
was  in  evidence,  the  28th  clause  of  which  pro\'ides,(a)  that  the  executor  of  any  deceased 
shareholder  shall  not  be  a  member  of  the  Company  in  respect  of  such  shares,  but  he 
shall  be  at  liberty  to  sell  the  shares,  or,  at  his  option,  to  become  a  member,  on  com- 
plying with  the  provisions  thereinafter  contained.  Sect.  29  provides,  that  any  executor 
desirous  of  becoming  a  member  of  the  Company  in  respect  of  his  testator's  shares, 
shall  give  notice  in  writing  at  the  banking-house  of  the  [22]  Company  in  Newcastle 
of  such  his  desire,  specifying  the  shares  in  respect  of  which  he  claims  to  be  a  member, 
and  thereupon  he  shall  become  a  member  in  respect  of  such  shares,  and  shall  have  the 
same  transferred  into  his  name  accordingly,  and  shall  be  personally  charged  with  the 
duties  and  liabilities  incident  to  ownership.  By  clause  30,  the  executor  of  a  deceased 
shareholder  who  shall  not,  under  clause  29,  elect  to  become  a  member,  shall  be  entitled 
to  all  dividends  accruing  due  before  his  title  as  executor  accrued,  but  not  to  any 
dividends  accruing  due  afterwards.  By  clause  31,  all  parties  in  whom  any  shares 
vest  as  executors,  are  required  to  execute  the  deed  of  settlement  within  six  months 
after  notice  in  writing  for  that  purpose,  otherwise  their  shares  shall  be  forfeited. 

Under  these  circumstances,  it  was  objected,  on  behalf  of  the  defendant,  that  he 
was  not  liable  as  a  shareholder.  Ihe  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Knowles  and  Manisty  shewed  cause  (May  8).  The  only  mode  proceeding  against 
the  members  of  a  banking  copartnership,  established  under  the  7  Geo.  4,  c.  46,  is  by 
scire  facias  on  a  judgment  against  the  public  officer:  Steward  v.  Greaves  (10  M.  &  W. 
711),  Ekketts  v.  Bawhai/  (3  C.  B.  889),  Barker  v.  Buttress  (7  Beav.  134).  Unless, 
therefore,  the  circumstances  of  this  case  are  sufficient  to  render  the  executor  liable, 
it  will  be  impossible  to  reach  the  estate  of  a  deceased  shareholder.  Such  a  result  was 
never  contemplated  by  the  legislature,  the  clear  intention  of  the  Act  being,  that  the 
property  of  every  shareholder  should  be  liable  until  three  years  after  [23]  he  ceased 
to  be  a  member.  In  this  case  there  was  evidence  from  which  the  jury  might  conclude 
that  the  defendant  was  a  member.  His  conduct  is  equivalent  to  a  declaration  to  that 
efiect,  which  would  have  been  evidence :  Slalterie  v.  Pooleij  (6  M.  &  W.  664).  By  the 
28th  clause  of  the  deed  of  settlement,  the  executor  of  a  deceased  shareholder  has  the 
option  of  selling  the  shares  vested  in  him,  or  of  becoming  a  member,  on  complying 
with  the  provisions  contained  in  the  29th  clause.  By  the  30th  clause,  an  executor 
who  does  not  elect  to  become  a  member  is  entitled  to  the  dividends  due  on  the  shares 
before  his  title  accrued,  but  not  to  any  subsequent  dividends.  Now  here  the  executor 
received  the  dividends  due  after  his  title  accrued ;  and  that  affords  a  presumption 
that  he  has  complied  with  the  provisions  requisite  to  make  him  a  member.  Since  he 
could  only  take  the  dividends  in  a  particular  character,  he  is  estopped  by  his  own  act 
from  saying  that  he  does  not  fill  that  character  :  Pickard  v.  Sears  (6  A.  &  E.  469), 
Clieltenham  aiid  Great  IFestern  Union  Eailwaij  Company  v.  Daniel  (2  Q.  B.  281).  Par- 
ticipation in  the  profits  of  a  trading  concern  renders  a  person  a  partner:  Gruce  v. 
Smith  (2  W.  Bl.  997),  IP^angh  v.  Carver  (2  H.  Bl.  235) ;  and  the  reason  is,  that  the 
profits  form  a  portion  of  the  fund  upon  which  creditors  have  a  right  to  rely  for 
payment :  Pott  v.  Ei/ton  (3  C.  B.  32).  Even  where  the  executors  of  a  deceased  partner 
continued  his  share  of  the  partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter,  they  were  held  liable  upon  a  bill  drawn  for  the  accommodation  of  the 
partnership,  and  paid  in  discharge  of  a  partnership  debt,  although  their  names  were 
not  added  to  the  firm  ;  but  the  trade  was  carried  on  by  the  other  partners  under  the 
same  firm  as  before,  and  the  ex-[24]-ecutors,  when  they  divided  the  profits  and  loss 
of  the  trade,  carried  the  same  to  the  account  of  the  infant:  IFightimn  v.  Tmmroe 
(1  M.  &  Sel.  412).     [They  also  cited  Harrison  v.  Heatliorn  (6  Man.  &  G.  81).] 

Watson  and  Rew,  in  support  of  the  rule.     The  plaintiff  is  bound  to  establish  that 

(a)  See  the  clauses  set  out  at  length,  3  Exch.  p.  806. 
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the  defendant  was  a  member  of  the  copartnership  at  the  time  the  writ  of  scire  facias 
issued,  whereas  he  only  proved  that  the  defendant  received  a  dividend  in  his  character 
of  executor.  If  responsible  at  all,  he  would  be  so  not  in  his  representative  character, 
but  de  bonis  propriis.  He  has  not  complied  with  the  provi.sions  of  the  deed  of  settle- 
ment, and  that,  according  to  the  case  of  Ness  v.  Anr/as  (3  Exch.  80.5),  excludes  him 
from  being  a  shareholder.  There  can  be  no  estoppel  unless  it  is  mutual.  Under  the 
Winding-up  Act,  11  &  12  Vict.  c.  4-5,  the  word  "contributory"  includes  every 
"member,"  but  it  has  been  expressly  decided  in  this  case,  that  the  defendant  is  not 
liable  as  a  contributory  :  Anga£  case  (1  De  G.  &  S.  560). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  a  scire  facias  against  the  defendant  as  a  member  of  the 
North  of  England  Joint-stock  Banking  Company,  to  recover  a  large  sum  of  money  for 
which  the  plaintiff  had  obtained  a  jurlgment  against  the  public  officer.  [His  Lordship 
then  stated  the  pleadings,  facts,  and  clauses  of  the  deed  ,of  settlement,  as  above  set 
foith.]  In  the  case  of  Ness  v.  Angas  (3  Exch.  805),  which  was  argued  last  term  before 
my  Brothers  Kolfe,  Piatt,  and  myself,  we  [25]  had  occasion  to  consider  a  question 
nearly  the  same  as  that  arising  in  the  present  case.  There  the  defendant  was  not  an 
executor  of  a  deceased  shareholder,  but  the  husband  of  a  female  shareholder,  and  we 
decided  that  he  was  not  liable,  on  the  principle,  that,  as  he  had  not  taken  the  steps 
which,  by  the  clauses  to  which  we  have  referred,  were  necessary  to  make  him  a  member, 
as  between  himself  and  the  other  shareholdeis,  he  was  not  a  member  foi-  the  time 
being  within  the  true  intent  and  meaning  of  the  7  Geo.  4,  c.  46,  s.  13.  We  thought 
that  the  statutory  execution  there  given  was  applicable  only  to  those  who  were  actually 
shareholders,  entitled  as  against  the  other  shareholders  to  the  rights  of  partners  inter 
se.  On  the  argument  of  the  present  case,  the  plaintift's  counsel  endeavoured  to  distin- 
guish it  from  Ness  v.  Angas,  on  the  groiuid  that  here  there  was  evidence  from  which 
it  might  be  inferred  that  the  defendant  had  done  all  which  the  deed  required  in  order 
to  entitle  him,  as  executor,  to  become  a  member,  that  is,  that  he  had  given  the 
required  notice  in  writing,  had  caused  the  shares  to  be  transferred  into  his  name,  and 
had  (if  so  required)  executed  the  deed  of  settlement.  Inasmuch  as  the  defendant  in 
this  case  certainly  received  a  dividend  which  accrued  due  after  the  testator's  decease, 
and  which  he  was  not  entitled  to  receive  unless  he  had  previously  become  a  member, 
it  is  impossible  to  say  that  there  was  not  some  evidence  that  he  had  become  a  member. 
But  on  the  argument  before  us  we  intimated  our  opinion,  that  when  my  Brother 
Cresswell  reserved  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  he  could  not 
have  intended  that  the  plaintiff  should  have  the  benefit  of  any  such  point  as  that 
made  by  the  plaintiff's  counsel,  and  which  the  defendant's  counsel  contended  was  not 
a  point  made  at  the  trial  at  all.  We  have  consulted  my  Brother  Cresswell,  and  he 
informs  us,  that  though  it  was  certainly  understood  that  the  plaintiff  was  to  have  the 
benefit,  on  the  motion  for  the  nonsuit,  of  the  fact  that  the  executor  [26]  had  received 
a  dividend  which  accrued  due  after  the  testator's  decease,  yet  that  was  to  be  coupled 
with  the  fact  that  he  had  not  otherwise  caused  himself  to  be  made  a  member.  This 
excludes  the  notion  of  any  inference  to  be  deduced  from  the  receipt  of  dividends, 
beyond  the  bare  fact  of  the  receipt  itself.  And  this  being  so,  the  case  is  undistinguish- 
able  in  principle  from  Ness  v.  Angas,  decided  immediately  before  the  argument  in  the 
present  case.  There  we  held,  that  the  husband  of  a  female  shareholder,  who  had  not 
made  himself  a  member  by  complying  with  the  provisions  of  the  deed,  was  not  liable 
to  an  execution  under  the  7  Geo.  4,  c.  46,  s.  13,  as  a  member  for  the  time  being  ;  and 
the  same  principle  precisely  applies  to  the  case  of  the  executor  of  a  deceased  share- 
holder.    The  rule  for  a  nonsuit  must  therefore  be  made  absolute. 

Rule  absolute. 


The  Leeds  and  Thirsk  Railway  Company  v.  Fearnley.  May  28,  1849.— To 
an  action  for  calls  on  railway  shares,  the  defendant  pleaded  (by  attorney),  that, 
at  the  time  of  the  making  of  the  calls,  he  was  an  infant ;  and  also,  that  at  the 
time  he  became  the  holder  of  the  shares,  he  was  an  infant : — Held,  that  the  pleas 
were  bad,  it  not  appearing  that  he  became  a  shareholder  by  contract,  and  avoided 
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it ;  also,  that  the  Court  could  uot  infer,  from  his  appearance  by  attorney,  that  he 
was  of  full  age. 

[S.  C.  5  Kailw.  Cas.  644 ;  7  D.  &  L.  68 ;  18  L.  J.  Ex.  3.30.     Eeferred  to, 

Birkenhead,  dr.,  Baihcay  v.  Pitcher,  1850,  5  Ex.  26,  117.] 

Debt.  The  first  count  of  the  declaration  stated,  that  the  defendant  is  the  holder 
of  divers,  to  wit,  ten  shares  in  the  said  Company,  and  is  indebted  to  the  Company  in 
3001.  in  respect  of  a  certain  call  of,  to  wit,  51.  upon  each  of  the  said  shares,  and  of  a 
certain  other  call  of,  to  wit,  the  sum  of  i\.  10s.  upon  each  of  the  said  shares  (the 
declaration  stated  in  the  same  form  five  other  calls) ;  whereby  an  action  hath  accrued 
to  the  Company  by  virtue  of  the  Companies  Clauses  Consolidation  Act,  1845,  and  the 
Leeds  and  Hartlepool  Railway  Act,  1846.     Breach,  non-payment. 

[27]  The  defendant,  who  appeared  by  attorney,  pleaded,  thirdly,  as  to  so  much 
of  the  tirst  count  as  relates  to  the  defendant  being  indebted  to  the  Company  for  and 
in  respect  of  five  of  the  said  calls,  and  as  to  the  alleged  debt  and  causes  of  "action  in 
that  count  mentioned  as  to  those  calls,  the  defendant  says,  that  at  the  time  of  the 
making  of  those  five  calls,  and  each  of  them,  and  of  the  contracting  of  the  said  debt 
in  respect  of  the  same,  he  the  defendant  was  an  infant  within  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of  twenty  years.     Verification. 

Fourthly,  as  to  so  much  of  the  first  count  as  i-elates  to  the  defendant  being 
indebted  to  the  Company  for  and  in  respect  of  two  of  the  said  calls,  being  the 
remainder  of  the  said  seven  calls,  and  being  other  than  the  said  five  calls  in  the  plea 
thirdly  above  mentioned,  and  as  to  the  causes  of  action  in  that  count  mentioned  as  to 
those  two  calls,  the  defendant  says,  that  at  the  time  of  his  becoming  and  being  holder 
of  the  said  shares  for  and  in  respect  of  which  those  two  calls  were  made,  and  of  the 
contracting  of  the  said  debt  in  respect  of  those  two  calls,  he  the  defendant  was  an 
infant  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  twenty  years. 
Verification. 

Special  demurrer  to  both  pleas,  assigning  for  causes,  that  they  are  pleaded  to  a 
supposed  contract  made  between  the  plaintift's  and  the  defendant,  whereas  no  such 
contract  is  alleged  to  have  been  made ;  and  that  it  is  uncertain  what  is  meant  by  the 
contracting  in  the  pleas  mentioned ;  and  that  the  pleas  do  not  sufficiently  confess  and 
avow  the  said  portion  of  the  first  count ;  that  the}'  do  not  shew  with  sufficient  certainty 
why  the  defendant  should  not  pay  or  is  not  indebted  for  the  cal's  made  in  respect  of 
shares  of  which  he  was  the  holder ;  that  they  do  not  deny  with  sufficient  certainty 
that  the  defendant  is  the  holder  of  the  shares,  or  was  such  holder  before  or  at  the 
times  of  making  the  calls.     Joinder  in  demurrer. 

[28]  Cowling  argued  in  support  of  the  demurrer,  in  the  sittings  after  last  Hilary 
Term  (February  20).  This  declaration  is  in  the  general  form  given  by  the  26th 
section  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  and  the  defendant, 
who  appears  by  attorney,  does  not  deny  that  he  was  the  holder  of  shares,  but  merely 
alleges,  that  at  the  time  of  making  the  calls,  and  of  his  becoming  a  shareholder,  he 
was  an  infant.  This  case  is  distinguishable  from  that  of  'the  N(iwry  and  Enniskillen 
liaihiMy  Company  v.  Coombe  (3  Exch.  565),  inasmuch  as  here  it  is  not  alleged  that  the 
defendant  became  a  shareholder  by  reason  of  his  having  subscribed  for  the  shares, 
and  that  he  afterwards  repudiated  the  contract;  so  that,  for  aught  that  appears,  he 
may  have  become  a  shareholder  by  act  of  law.  It  is  clear  from  the  79th  section,  that 
an  infant  may  be  a  shareholder ;  and,  so  long  as  he  holds  the  shares,  he  will  be  liable 
for  the  calls,  unless  there  is  something  in  the  Act  to  exonerate  him.  The  maxim 
"  Transit  terra  cum  onere  "  applies.  The  plaintiffs  are  under  an  obligation  to  complete 
the  radway,  and  might  be  compelled  to  do  so  by  mandamus.  In  Bac.  Abr.  tit. 
"Infancy,"  (F.),  instances  are  collected  "of  what  things  an  infant  is  capable,  being  for 
his  own  advantage;"  from  which  it  is  clear,  that  where  he  has  the  enjoyment  of 
property  he  must  sustain  the  burthen  attending  it.  Evelyn  v.  Chichester  (3  Burr. 
1717)  is  an  authority  to  the  same  effect.  It  would  seem,  from  the  case  of  Bex  v. 
Suttmi  (3  A.  &  E.  597),  that  an  infant  inheriting  land  charged  with  repair  of  a  bridge, 
would  be  liable  to  indictment  for  non-repair.  The  language  of  the  22nd  section  of 
the  8  &  9  Vict.  c.  16  is  very  comprehensive,  and  renders  every  shareholder  liable  for 
calls.  If  an  infant  were  exempt,  his  shares  could  never  be  forfeited  under  the  29th 
section,  for  in  no  sense  could  he  be  said  "  to  fail  to  pay  ajiy  call  payable  by  him."  He 
would  also  [29]  be  exonerated  from  the  execution  to  which  shareholders  are  liable 
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under  the  36th  section.  By  sect.  18,  the  Company  are  obliged  to  register  any  infant 
to  whom  shares  have  come  by  act  of  law  ;  and  can  it  be  said  that  in  such  case  he 
would  not  be  liable  for  calls?  The  79th  section  expressly  provides  for  the  case  of  an 
infant  voting.  Suppose  an  infant  mariied  a  female  shareholder,  would  not  the  shares  vest 
in  him  1  If  not,  no  efl'ect  could  be  given  to  the  14th  section,  which  enables  shareholders 
to  transfer  their  shares.  In  Corpe  v.  Overton  (10  Bing.  252),  the  authorities  are  collected, 
and,  according  to  the  note  of  Wilmot,  J.,  there  cited,  Lord  Mansfield,  in  his  judgment 
in  The  Earl  of  Umkinghamshire  v.  Dr-ury  (W'ilmot's  Notes  of  Opinions  and  Judgments, 
177),  said,  "If  an  infant  pays  money  with  his  own  hand,  without  a  valuable  considera- 
tion, he  cannot  get  it  back  again."  [Parke,  B.  In  Manhy  v.  Scolt  (1  Mod.  137), 
Hyde,  J.,  says,  "  If  an  infant  give  or  sell  goods,  and  deliver  them  with  his  own  hand, 
he  shall  have  no  action  of  trespass  against  the  donee  or  vendee  by  reason  of  the 
delivery  ;  but  if  an  infant  give  or  sell  goods,  and  the  vendee  or  donee  take  them  by 
force  of  the  gift  or  sale,  the  infant  may  have  an  action  of  trespass  against  him."  The 
present  case  is  not  distinguishable  from  that  of  The  Cork  and  Baivion  liailwaij  Company 
V.  Cazemve  (10  Q.  B.  935). 

Prentice,  contrk.  This  ease  no  doubt  differs  from  The  Newry  and  Enniskillen 
Bailwuy  Company  v.  Coombe  (3  Exch.  565),  inasmuch  as  there  the  plea  stated  that  the 
defendant  became  a  shareholder  by  contracting  and  subscribing  for  the  shares,  and 
that  he  afterwards  repudiated  the  contract.  This  plea,  however,  is  more  correct  in 
form.  In  the  case  of  an  action  for  goods  sold  and  delivered,  the  plea  merely  states 
that  the  defendant  was  an  infant  at  the  time  of  the  con-[30]-tract,  and  it  is  matter 
for  replication  that  he  afhrmed  it  after  he  became  of  age  :  Cohen  v.  Anndrong  (1  M.  & 
S.  724).  The  form  of  plea  is  similar  in  an  action  on  a  bond  or  deed  (3  Chit.  Plead. 
177,  7th  edit).  In  Williams  v.  Moor  (11  M.  &  W.  256),  the  only  doubt  was  whether 
the  fact  of  ratification  should  be  replied  or  new  assigned.  [Parke,  B.  This  is  not  the 
ordinary  case  of  a  conti'act  by  an  infant,  but  a  purchase  of  shares,  by  which  he  acquired 
a  property  in  the  possible  profits  of  the  concern.  Now,  according  to  Kelsey'&  case 
(Cro.  Jao.  320),  and  what  is  more  distinctly  laid  down  by  Dodderidge,  J.,  in  Kirton 
v.  Eliott  (2  Bulst.  69),  he  would  be  liable,  unless  he  repudiated;  then  ought  not  the 
plea  to  aver  that  fact  ?]  Prima  facie  infancy  is  a  bar  to  any  claim  or  contract.  A  call 
is  nothing  more  than  a  statutory  contract  between  the  Company  and  the  shareholdeis ; 
and,  even  admitting  that  an  infant  may  purchase  shares,  still  he  is  not  liable  on  a 
contract  arising  out  of  the  possession  of  them.  If  an  infant  purchased  a  lease,  would 
he  be  liable  on  the  covenants  contained  in  itl  [Pai'ke,  B.  According  to  Ke/sey's  case 
(Cro.  .lac.  320),  he  ought  to  disavow  before  the  rent  is  due ;  if  not,  he  must  pay  what 
the  law  considers  a  compensation  for  the  previous  holding  ]  The  plea  in  efl'ect  amounts 
to  a  repudiation.  Evelyn  v.  Chichester  (3  Burr.  1717)  was  the  case  of  a  copyhold  tine. 
Ecx  V.  Sutton  (3  A.  &  E.  597)  proceeded  on  the  principle,  that  an  infant  is  liable  to 
the  criminal  law  like  any  other  individual. 

Cowling,  in  reply.  The  general  rule,  that  a  plaintiff'  must  reply  matter  rebutting 
the  efl'ect  of  a  plea  of  infancy,  is  not  applicable  to  this  case ;  for  the  action  is  not  on 
a  contract,  but  depends  upon  the  provisions  of  an  Act  of  Parliament.  The  Company 
has  no  power  to  reject  an  infant  share-[31]-holder,  which  shews  that  this  is  not  matter 
of  contract.  Ketsey's  case  is  also  reported  in  Brownlow  (page  120),  and  there  it  appears 
that  the  onus  is  on  the  infant  to  shew  that  the  rent  is  excessive.  This  plea  should 
have  shewn  how  the  infant  became  possessed  of  these  shares. 

Cur.  ad\'.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

KoLFE,  B.  (After  stating  the  pleadings,  his  Lordship  proceeded  :) — 1  he  pleas  in 
this  case  do  not  contain  the  allegation  on  which  this  Court  proceeded  in  distinguishing 
the  i-ecent  case  of  The  Newry  and  Enniskillen  liaihvay  Company  v.  Combe  from  that  of 
The  Cork  and  Bandon  Railway  Company  v.  Cazenove.  There  is  no  averment  that  the 
defendant  was  originally  a  contractor  for  the  shares  with  the  Company,  nor  that  he 
avoided  the  contract,  as  there  was  in  that  case.  The  defendant  may  have  received 
these  shares  by  will,  or  devolution  upon  him  by  operation  of  law,  or  purchase  from 
the  original  contractor,  and  he  cannot  be  assumed  to  have  repudiated  them.  The  case 
of  The  Cork  and  Bandun  liailivay  Company  v.  Cazenove  decides,  that,  under  these 
circumstances,  an  infant  is  bound;  and  we  therefore  shall  act  upon  it.  We  do  not 
indeed  see  how  we  can  infer  from  the  pleadings  in  this  case,  that  the  defendant  was 
of  full  age  at  the  commencement  of  this  suit,  as  the  Court  of  Queen's  Bench  did  from 
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the  pleadings  in  the  case  before  them,  which  are  not  fully  reported,  the  adoption  after 
full  age  lieiiig  one  of  the  grounds  on  which  the  Court  of  Queen's  Bench  proceeded. 
On  the  pleadings  in  this  case  we  cannot  make  this  assumption,  for  the  appearance  by 
attorney  (the  only  matter  in  this  plea  from  which  such  an  inference  can  be  drawn)  is 
not  equivalent  to  an  averment  in  the  plea  that  the  defendant  was  of  full  [32]  age 
before  the  commencement  of  the  suit,  or  even  at  the  time  of  the  plea  pleaded  ;  it  is 
an  act  done  in  Court  by  the  defendant,  anterior  and  collateral  to  the  pleading,  and  not 
involved  in  any  issue  on  the  plea ;  and  the  defendant,  if  an  infant,  might  reverse  the 
judgment  for  error,  whatever  the  result  of  an  issue  might  be.  But  the  Court  of 
Queen's  Bench  did  not  proceed  on  that  ground  only,  nor  only  on  the  ground  that  the 
statute  made  all  infants  liable  (in  which  we  cannot  concur,  as  we  have  already  decided 
in  the  case  of  The  Ncwri/  and  Enniskillen  liaihmiij  Company  v.  Comhe),  but  also  on  the 
ground  stated  by  Lord  Denman,  that  if  there  was  any  special  circumstance  that  pre- 
vented the  defendant  from  being  li.able,  it  ought  to  have  been  shewn  by  the  defendant. 
The  case  in  the  Queen's  Bench  being  in  this  respect  exactly  like  the  present,  governs 
it;  and  there  must  be  judgment  for  the  plaintiffs. 
Judgment  for  the  plaintiffs 

Smith  v.  Dimes.     June  6,  1849. — Under  the  7  &  8  Vict.  c.  73,  s.  37,  an  attorney's 
bill  for  agency  business  is  taxable. 

[S.  C.  7  D.  &  L.  78;  19  L.  J.  Ex.  60;  13  Jur.  518.  Observations  adopted.  In  re 
Johnsmi  and  fFeatherall,  1888,  37  Ch.  D.  437.  Applied,  lietd  v.  Burroivs,  [1892] 
2  Ch.  413.] 

Smythies  had  obtained  a  rule,  calling  on  the  plaintiff  in  this  case  to  shew  cause 
why  his  bill  for  agency  business  should  not  be  referred  to  the  Master  to  be  taxed. 

Against  this  rule,  in  Hilary  Term  last  (January  30), 

Martin  and  Willes  shewed  cause.  The  question  is,  whether  an  attorney's 
bill  for  agency  business  is  taxable.  The  Courts  of  equity  appear  to  have  considered 
it  to  be  so ;  but,  on  the  other  hand,  a  different  opinion  seems  to  exist  in  the  Courts  of 
common  law.  The  question  turns  on  the  construction  of  the  37th  section  of  the 
Attornies  and  Solicitors  Act,  6  &  7  Vict.  c.  73,  which  enacts,  "that  from  and  after 
the  passing  of  this  Act,  no  attoiney  or  solicitor,  [33]  nor  any  executor,  administrator, 
or  assignee  of  any  attorney  or  solicitor,  shall  commence  or  maintain  any  action  or  suit 
for  the  recovery  of  any  fees,  charges,  or  disbursements,  for  any  bu.siness  done  by  such 
attorney  or  solicitor,  until  the  expiration  of  one  month  after  such  attorney  or  solicitor, 
or  executor,  administrator,  or  assignee  of  such  attorney  or  .solicitor,  shall  have 
delivered  unto  the  party  to  be  charged  therewith,  or  sent  by  the  post  to,  or  left  for 
him  at  his  counting-house,  office  of  business,  dwelling-house,  or  last  known  place  of 
abode,  a  bill  of  such  fees,  charges,  and  disbursements,  and  which  bill  shall  either  be 
subscribed  with  the  proper  hand  of  such  attorney  or  solicitor,  (or  in  case  of  a  partner- 
ship, by  any  of  the  partners,  either  with  his  own  name  or  with  the  name  or  style  of 
such  partnership,)  or  of  the  executor,  administrator,  or  assignee  of  such  attorney  or 
solicitor,  or  be  inclosed  in  or  accompanied  by  a  letter,  subscribed  in  like  manner, 
referring  to  such  bill ;  and  upon  the  application  of  the  party  chargeable  by  such  bill, 
within  such  month,  it  shall  be  lawful,  in  case  the  business  contained  in  such  bill,  or 
any  part  thereof,  shall  have  been  transacted  in  the  High  Court  of  Chancery,  or  in  any 
other  Court  of  equity,  or  in  any  matter  of  bankruptcy  or  lunacy  ;  or  in  case  no  part 
of  such  business  shall  have  been  transacted  in  any  Court  of  law  or  equity,  for  the 
Lord  High  Chancellor  or  the  Master  of  the  Rolls  ;  and  in  case  any  part  of  such 
business  shall  have  been  transacted  in  any  other  Court,  for  the  Courts  of  Queen's 
Bench,  Common  Pleas,  Exchequer,  Court  of  Common  Pleas  at  Lancaster,  or  Court  of 
Pleas  at  Durham,  or  any  judge  of  either  of  them,  and  they  are  hereby  respectively 
required,  to  refer  such  bill,  and  the  demand  of  such  attorney  or  solicitor,  executor, 
administrator,  or  assignee,  thereupon  to  be  taxed  and  settled  by  the  proper  officer  of 
the  Court  in  which  such  reference  shall  be  made,  without  any  money  being  brought 
into  Court,"  &c.  It  is  submitted,  that  nothing  is  to  be  found  in  this  statute  which 
[34]  enables  an  agency  bill  to  be  taxed  by  a  Court  at  common  law.  Before  the 
recent  statute  there  was  no  such  power.  JFeyniouth  v.  Knipe  (3  Bing.  N.  C.  3S7)  is  a 
distinct  authority  upon  the  point.     It  was  there  held,  that  the  Court  possesses  no 
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jurisdiction  to  compel  the  taxation  of  an  agency  bill,  either  at  common  law  or  under 
the  statutes  2  Geo.  2,  c.  23,  and  12  Geo.  2,  c.  13,  even  where  a  suit  is  pending 
against  the  defendant  for  the  recovery  of  the  amount.  Such  a  rule  is  a  very 
just  one,  for  there  is  a  wide  difference  between  an  agency  bill  and  an  attorney's 
bill  in  the  ordinaty  course.  In  the  latter  case  it  is  generally  for  only  a  single  trans- 
action ;  in  the  former  it  may  be  for  matters  extending  over  a  great  space  of  time. 
Besides,  when  the  client  is  himself  an  attorney,  he  does  not  need  that  protection 
which  a  layman  requires.  As  between  attorney  and  client  there  are  ordinary  charges, 
regulated  by  a  certain  scale,  and  well  known  to  them,  but  with  which  the  officer  of 
the  Court  is  not  acquainted.  As  a  matter  of  convenience,  therefore,  the  better  course 
is  to  allow  these  parties  to  arrange  their  own  scale  of  charges.  By  the  12  Geo.  2, 
c.  13,  s.  6,  bills  of  fees  between  one  attorney  and  another  were  taken  out  of  the 
operation  of  2  Geo.  2,  c.  3,  s.  23,  and  in  the  present  Act  no  corresponding  clause  is  to 
be  found.  It  may  be  contended  on  the  other  side,  that,  as  there  is  no  such  provision 
in  the  present  statute,  this  case  falls  within  it ;  but  the  first  of  the  above-mentioned 
Acts  did  not  apply  to  the  case  of  agency,  and  merely  dispensed  with  the  delivery  of  a 
bill  when  the  client  was  an  attorney.  In  the  case  of  In  re  Gedi/e  (2  D.  &  L.  915), 
before  Coleridge,  J.,  he  expressly  gives  it  as  his  opinion  that  the  6  &  7  Vict.  c.  73, 
does  not  apply  to  agents'  bills.  The  learned  Judge  there  says,  "Now  it  is  said,  that, 
in  the  Court  of  Chancery,  agents'  bills  were  taxable  by  virtue  of  the  inherent  power 
of  the  Court,  without  reference  to  any  legislative  enactment.  [35]  With  I'egard, 
therefore,  to  such  bills,  it  was  not  necessary  to  introduce  any  special  provision  in  the 
recent  Act.  The  Courts  of  common  law,  on  the  other  hand,  held  that  they  possessed 
no  power,  independent  of  the  statute,  to  order  the  taxation  of  an  attorney's  bill.  In 
Be  Simon.-i  (2  D.  &  L.  500)  the  same  rule  was  pursued.  The  case  of  BiUviuj  v.  Coppock 
(1  Exch.  Rep.  14)  may  be  referred  to  by  the  other  side;  but  that  was  not  an  agency 
bill  at  all,  but  a  bill  for  business  done  as  between  attorney  and  client.  [Paike,  B.  In 
Sauihjs  V.  Hornhy  (1  Man.  &  E.  33),  Lord  Tenterden  'held,  at  Nisi  Prius,  that  an 
agency  bill  was  not  within  the  old  Attornies  Act,  3  Jac.  1,  c.  7.]  The  old  cases  of 
Lixon  V.  Plant,  and  Ex  parte  Bcarrroft  (1  Dougl.  199,  n.),  have  been  overruled  by  the 
more  modern  cases  to  which  reference  has  been  made.  Lastly,  it  may  be  observed, 
with  respect  to  the  present  statute,  that  the  case  of  agents  is  mentioned  expressly 
in  the  3rd  and  6th  sections,  but  no  mention  whatever  is  made  of  them  in  the 
37th  section. 

Smythies,  in  support  of  the  rule.  The  plaintiff's  bill  is  taxable.  Before  the 
recent  statute,  agency  bills  were  taxable  by  the  general  jurisdiction  which  the 
supei'ior  Courts  have  over  their  officers,  and  the  case  of  IJ'eymouth  v.  Knipe,  which 
the  defendant  has  chiefly  relied  upon,  and  which  is  at  variance  with  the  older 
authorities,  has  been  overruled  ;  and  if  that  be  not  so,  the  language  of  the  37th  section 
of  the  6  &  7  Vict.  c.  73,  is  sufficiently  large  to  comprehend  agency  bills.  It  may  be 
admitted,  that  where  the  parties  have  come  to  a  specific  agieement,  they  are  bound 
by  it,  and  the  bill  for  business  performed  in  pursuance  of  such  agreement  may  not  be 
subject  to  taxation.  It  has  been  expressly  decided  that  the  Court  of  Chancery  has 
jurisdiction  to  order  an  agent's  bill  to  be  taxed  :  Jones  [36]  v.  lloherts  (8  Sim.  397) ; 
and  there  Sir  L.  Shadwell  .said,  "For  a  series  of  years  it  has  been  the  established 
practice  of  this  Court  to  direct  the  taxation  of  an  agent's  bill  on  the  application  of  the 
solicitor  who  employed  him  ; "  and  after  referring  to  several  eases  in  support  of  his 
opinion,  his  Honour  afterwards  proceeds  to  say,  "If  then  I  find  that  this  jjractice  has 
prevailed  in  this  Court  for  a  long  series  of  years,  it  appears  to  me  that  I  am  bound  to 
adopt  and  follow  it,  notwithstanding  the  opinion  expressed  by  the  Judges  of  the  Court 
of  Common  Pleas,  in  Jl'ei/mouth  v.  Knipe."  In  lie  Smith  (4  Beav.  309)  the  same  rule 
is  recognised.  Such  being  the  rule  in  the  Courts  of  equity,  it  is  difficult  to  see  why 
a  different  rule  should  exist  in  the  Courts  of  common  law.  In  the  case  of  Curling  v. 
Sedger  (6  Scott,  678),  which  was  subsequent  to  that  of  JFeymmith  v.  Knipe,  the  Court 
of  Common  Pleas  held,  that,  pending  an  action,  the  superior  Court  had  power,  at 
common  law,  to  order  the  bill  to  be  taxed.  And  on  reference  to  the  judgment  of  the 
Court  in  that  case,  it  will  be  seen  that  the  Court  were  of  opinion  that  such  power 
existed  independently  of  the  stat.  2  Geo.  2,  c.  23,  s.  23.  So  again,  in  Clarkson  v. 
Parker  (4  M.  &  W.  532),  this  Court  held  that  it  possessed  a  general  jurisdiction  to 
compel  an  attorney  to  deliver  his  bill;  and  in  IFilliams  v.  Gnftith  (6  M.  &  \V.  32), 
that  the  same  power  existed  as  to  taxation  after  action  brought.     In  these  several 
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cases  the  commou  law  jurisdictiou  was  exercised.  [Martin  referred  to  C'ardak  v.  Bull 
(4  Q.  B.  611),  where  it  was  held,  that,  under  the  stats.  2  Geo.  2,  c.  23,  and  12  Geo.  2, 
c.  13,  the  Courts  had  no  power  by  direct  statutory  provision,  or  in  the  exercise  of  any 
common  law  authority,  to  order  taxation  of  an  agency  bill  delivered  by  one  attorney 
to  another.]  At  all  events,  the  language  of  the  recent  statute  is  large  enough  to 
embrace  the  present  case.  The  well-known  rule  as  to  the  proper  construction  [37]  of 
statutes  is  to  be  found  in  Garland  v.  CarUsle  (2  C.  &  M.  71),  as  laid  down  by  Parke,  B., 
and  which  has  constantly  been  acted  upon  since.  Now,  the  words  in  the  37th  section 
of  the  6  &  7  Vict.  c.  73,  "any  fees,  charges,  or  disbursements,"  are  just  as  applicable 
to  an  agency  bill  as  to  an  ordinary  bill,  unless  some  good  reason  can  be  shewn  to  the 
conti-ary.  With  respect  to  the  case  of  Sandys  v.  Homhy,  the  statute  of  3  Jac.  1 ,  c.  7, 
only  says,  that  a  signed  bill  shall  be  delivered  by  attornies  to  their  "masters  or 
clients ; "  whereas,  by  the  present  Act,  taxation  is  to  be  made  by  application  of  the 
person  chargeable  therewith. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  case,  which  was  an  application  to  tax  an  agency  bill  on 
which  an  action  had  been  brought,  was  argued  in  Hilary  Term  last  by  Mr.  Smythies, 
in  support  of  the  application,  and  by  Mr.  Martin  and  Mr.  Willes,  against  it.  All  the 
authorities  on  the  subject  of  taxation  of  an  agent's  bill,  before  and  since  the  stat.  6  & 
7  Vict.  c.  73,  were  brought  to  our  attention.  They  are  not  uniform,  even  since  that 
statute ;  but  we  think,  on  considering  those  authorities  and  the  language  of  the 
statute,  we  have  the  power  to  refer  such  a  bill  to  taxation ;  and  therefore  the  rule 
must  be  absolute. 

The  question  depends  entirely  on  the  statute  law  ;  for,  according  to  the  more  recent 
authorities, the,Courts  of  law  have  no  jurisdiction  to  tax  an  agents  bill  by  the  common  law 
authority,  even  though  an  action  had  been  Ijrought  upon  it.  This  was  decided  in  the 
cases  of  JVeymouth  v.  Knipe,  and  Cardale  v.  Bull,  although  the  Courts  of  equity  have  held 
that  they  have  the  power  :  Jones  v.  Boberts ;  and  although,  prior  to  the  above  decisions. 
Courts  of  law  had  commonly  exercised  it.  It  is  also  perfectly  [38]  clear,  that  the 
Courts  of  law  had  not  this  jurisdiction  according  to  the  statute  law  as  it  stood  at  the 
time  of  the  passing  of  the  6  &  7  Vict.  c.  73.  The  12  Geo.  2,  c.  13,  s.  6,  having 
expressly  taken  all  bills  between  attorney  and  attorney  out  of  the  operation  of  the 
2  Geo.  2,  c.  23,  the  Courts  could  not  have  the  power  of  taxing  agency  bills  by  virtue 
of  the  stat.  2  Geo.  2,  c.  23.  It  was  so  held  in  the  cases  of  JFeymouth  v.  Knipe,  and 
Cardale  v.  Bull,  above  cited. 

In  the  case  In  re  Gedye,  in  the  year  184.5,  after  the  passing  of  the  6  &  7  Vict.  c.  73, 
it  was  held  by  Coleridge,  J.,  that  the  new  statute  did  not  apply  to  agency  bills ;  and 
that  learned  Judge  thought,  that  as  the  Act  expressly  changed  the  then  existing 
lavi',  so  as  to  include  the  case  of  executors,  and  also  every  description  of  business, 
yet  was  silent  as  to  any  change  with  respect  to  agency  bills,  the  inference  was, 
that  such  a  change  was  not  intended  to  take  place.  That  decision  was  acquiesced 
in  by  the  counsel  on  both  sides,  and  acted  upon  by  the  same  learned  Judge,  in 
Simons  V.  Peacock  (3  D.  &  L.  156),  an  action  by  one  attorney  against  another  for 
business  done  on  his  retainer.  In  another  case,  where  one  attorney  sued  another 
for  business  done  as  an  advocate  in  the  county  court,  Mr.  Justice  Patteson,  in  Ee 
Simuns,  held  that  the  bill  was  not  taxable.  On  the  other  hand,  in  the  case  of 
Billing  v.  CopjMck,  the  Court  of  Exchequer  decided,  that  the  bill  of  a  London  attorney, 
for  going  to  Cambridge  and  defending  a  person  upon  a  criminal  charge,  upon  the 
credit  and  responsibility  of  another  London  attorney,  was  taxable  under  the  6  & 
7  Vict.  c.  73.  Two  of  the  learned  Judges,  Alderson,  B.,  and  Piatt,  B.,  appear  to 
have  thought  that  it  was  not  an  agency  bill  at  all ;  and  I  relied  on  the  case  of 
Ji-'eymonth  v.  Knipe,  and  intimated  my  opinion,  that  the  12  Geo.  2,  c.  13,  alone  pre- 
vented the  power  of  taxation,  by  withdrawing  agency  bills  from  the  operation  of 
2  Geo.  2,  c.  23,  and  that  it  was  the  intention  of  the  legislature  that  the  6  &  [39]  7 
Vict.  c.  73,  should  have  the  same  effect  as  the  2  Geo.  2,  c.  23,  and  include  them. 
These  authorities  are  not  entirely  satisfactory  to  our  minds,  and  are  not  decisive  of 
the'  present  question.  The  case  in  the  Court  of  Exchequer  may  hiive  been  decided  on 
the  ground  that  the  bill  there  in  question  was  not  an  agency  bill  at  all,  but  a  claim  of 
one  attorney  against  another  as  a  client.  The  case  before  Mr.  Justice  Patteson  was 
not  for  business  done   in   the  character  of  an  attorney ;  and  with  respect  to  those 
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before  Mr.  Justice  Colei'idge,  if  it  was  the  operation  of  the  12  C4eo.  2,  c.  13,  which 
alone  deprived  the  Court  of  juri.sdictioii  in  taxing  an  agent's  bill,  which  we  are  strongly 
inclined  to  think  was  the  case,  the  reason  given  by  that  learned  Judge  for  the  decision 
in  the  first  case  before  him  is  not  satisfactory,  because  the  repeal  of  that  statute,  and 
no  re-enactment  of  a  similar  provision,  does  sufficiently  indicate  the  intention  of  the 
legislature  to  make  a  change  in  the  jurisdiction  of  taxing  attornies'  bills,  as  it  existed 
at  the  time  that  the  6  &  7  Vict.  c.  73,  passed,  and  it  was  unnecessary  to  say  more. 

In  this  state  of  the  authorities,  which  are  by  no  means  conclusive  either  way,  we 
are  called  upon  to  say  what  is  the  true  construction  of  the  6  &  7  Vict.  c.  73.  If, 
under  the  2  Geo.  2,  before  the  12  Geo.  2,  c.  13,  an  agent's  bill  could  be  taxed,  it  cannot 
be  doubted  it  could  be  by  virtue  of  the  6  &  7  Vict.  c.  73,  which,  though  it  repeals  the 
former  statute,  gives  more  extensive  powers  of  taxation  to  the  Courts  than  they  had 
under  it.  There  are  no  cases  that  we  are  aware  of,  between  the  2  Geo.  2,  c.  23,  and 
the  12  Geo.  2,  c.  13,  that  decide  that  point ;  and,  in  the  absence  of  authoiity  to  the 
conti'ary,  we  are  strongly  inclined  to  think,  that,  under  the  2  Geo.  2,  c.  23,  an  agent's 
bill  could  be  taxed,  as  I  held  in  the  case  of  Billing  v.  Coirpock,  above  cited.  Even 
admitting  that  the  statute  applies  only  to  attornies  claiming  costs  against  those  who 
stand  in  the  I'elation  of  clients  to  them,  as  the  statute  [40]  mentions  only  one  party 
to  be  chaiged,  it  does  not  follow  that  a  town  attorney  may  not  hold  a  country  attorney 
liable,  as  being,  with  respect  to  him,  his  client ;  for  there  is  no  privity  between  the 
party  plaintift'  or  defendant  employing  the  country  attorney,  who  is  certainly  the  only 
party  to  be  charged  by  him.  But  even  if  this  be  not  so,  and  the  2  Geo.  2,  c.  23,  did 
not  apply  to  attornies'  agents  claiming  against  attornies,  their  principals,  we  are  not 
to  conclude  that  the  6  &  7  Vict.  c.  73,  does  not;  for  the  former  statute  is  repealed, 
and  the  latter  is  much  more  extensive  in  its  operation  than  the  former  was.  It 
requiies  a  bill  to  be  delivered,  and  gives  a  power  of  taxing  a  bill,  not  merely  for  fees, 
charges,  and  disbursements  at  law  or  in  equity, — meaning  fees,  charges,  and  disburse- 
ments for  business  done  in  Courts  of  law  and  equity, — but  for  fees,  charges,  and  dis- 
bursements'" for  any  business  done  by  such  attorney  or  solicitor."  This  does  not 
mean  for  every  description  of  business  which  a  person,  being  an  attorney  or  solicitor, 
does  for  another,  but  for  such  professional  business  as  he  is  employed  to  do  as  an 
attorney  or  solicitor, — that  is,  by  reason  of  his  character  as  an  attorney  or  solicitor ; 
and  we  do  not  see  any  ground  for  holding,  that,  as  an  attorney  in  London  is  clearly 
employed  by  an  attorney  in  the  country  solely  because  he  is  an  attorney,  he  may  not  be 
bound  to  deliver  his  bill  for  such  agency,  and  liable  to  have  it  taxed.  Such  bill  is  for 
business  done  by  an  attorney,  in  respect  of  an  employment  in  his  pi'ofessional  character 
as  sueh._  The  objection,  that  the  officer  of  the  Court  would  not  know  on  what  scale  of 
allowance  the  bill  ought  to  be  taxed,  as  it  depends  on  the  agreement  of  the  parties, 
does  not  appear  to  us  to  be  of  any  weight ;  for,  in  the  ordinary  relation  of  attorney 
and  client,  an  attorney  may  bargain  with  his  client  for  less  than  the  established  amount 
of  fees  and  disbursements,  and  the  Master  must  ascertain  what  that  bargain  was,  and 
take  it  into  his  consideration  ;  and  when  the  bill  is  [41]  for  conveyance,  and  business 
not  done  in  Court,  the  Master,  or  taxing  officer,  must  ascertain  the  remuneration  as 
well  as  he  can,  according  to  the  contract  between  the  parties,  express  or  implied.  We 
therefore  think,  that  whether  the  2  Geo.  2,  c.  23,  did  or  did  not  apply  to  agency 
bills,  the  6  &  7  Vict.  c.  73,  does ;  and  therefore  the  rule  for  taxing  this  bill  must  be 
made  absolute. 

Kule  absolute. 

Jackson  v.  Carrington.  June  5,  1849. — Where  the  plaintiff  is  under  a  peremptory 
undertaking  to  try  at  a  particular  sittings,  and,  when  the  cause  comes  on  to  be 
tiled,  applies  to  the  Judge  and  obtains  leave  to  postpone  it,  and  it  is  thereupon 
postponed,  the  defendant  is  not  entitled  to  make  absolute  the  rule  for  judgment 
as  in  case  of  a  nonsuit. 

[S.  C.  7  D.  &  L.  98 ;  18  L.  J.  Ex.  38-5.] 

This  was  a  rule  calling  on  the  defendant  to  shew  cause  why  a  rule  absolute,  for 
not  performing  a  pei-emptory  undertaking,  should  not  be  discharged,  and  the  judgment 
signed  thereon  should  not  be  set  aside,  with  costs.  The  action  was  brought  to  recover 
the  amount  of  a  cheque,  and  the  plaintiff  had  given  a  peremptory  undertaking  to  try 
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at  the  first  sittings  in  Trinity  Term  last.  On  the  cause  coming  on  for  trial  (2  C.  il-  K. 
750),  before  Parke,  B.,  the  plaintiff's  counsel  stated  that  heVas  unable  to  prove  a 
certain  notice,  but  merely  a  dispensation  for  it,  which  the  learned  Judge  was  of  opinion 
would  not  support  the  declaration  ;  upon  which  an  application  was"  made  to  amend 
the  record  and  postpone  the  trial  upon  payment  of  costs,  which  was  granted  ;  but  no 
order  was  obtained  to  enlarge  the  peremptory  undertaking.  The  order  for  amending 
the  record  and  for  postponing  the  trial  was  obtained  on  the  2.5th  of  May,  and  on  the 
28th  of  the  same  month  the  defendant  obtained  a  rule  absolute  for  judgment  as  in 
case  of  a  nonsuit,  and  signed  judgment  thereon. 

The  Attorney-General,  Whitehurst,  and  T.  Jones,  shewed  cause.  The  plaintiff 
did  not  fulfil  his  undertaking,  which  was  not  merely  to  proceed  to  trial,  but  to  trv 
the  cause.  It  [42]  was  by  his  own  default  that  the  cause  was  not  tried.  The  circum- 
stances which  gave  rise  to  the  postponement  of  the  cause  were  within  the  plaintiff's 
control.  [Rolfe,  B  The  cause  was  not  tried,  and  that  occurred  by  the  act  of  the 
learned  Judge,  and  not  by  the  neglect  of  the  plaintiff.]  The  plaintiff  ought  to  have 
enlarged  his  undertaking.  That  course  was  adopted  in  Linnhy  v.  Dubourg  (14  M.  &  \V. 
29-5),  and  Pdzzi  v.  Foletti  (5  C.  B.  8.52).  The  plaintiff  has  no  excuse  :  Haines  v.  Taylor 
(2  Dowl.  P.  C.  644).  [They  also  contended,  that  the  learned  Judge  had  no  power  to 
make  the  amendment  under  the  3  &  4  Will.  4,  c.  42,  s.  23,  and  on  this  point  they 
cited  Brashier  v.  Jackson  (6  M.  &  W.  549).] 

Humfrey,  in  support  of  the  rule,  was  not  heard. 

Pollock,  C.  B.  This  rule  must  be  made  absolute.  I  am  requested  by  the  other 
members  of  the  Court  to  state  the  ground  upon  which  we  have  come  to  that  conclusion. 
The  cause  was  adjourned,  and  the  order  was  made  by  a  learned  Judge,  and  he  had 
power  to  make  such  adjournment,  and  we  do  not  inquire  whether  he  was  right  or 
wrong  in  so  doing  ;  but  that  is  a  sufficient  reason  for  setting  aside  these  proceedings, 
which  have  been  taken  by  the  defendant  by  reason  of  the  plaintiff's  not  having 
proceeded  to  trial. 

KoLFE,  B.  The  cause  was  adjourned  by  the  learned  Judge,  and  we  do  not  inquire 
whether  he  was  right  or  wrong  in  doing  so. 

Aldersox,  B.,  concurred. 

Kule  absolute. 


[43]  Harvey  tj.  Hamilton.  May  31,  1849. — To  a  declaration,  the  first  count  bein^ 
on  a  promissory  note,  and  the  other  counts  being  common  counts,  the  defendant, 
without  a  rule  to  plead  several  matters,  pleaded  to  the  first  count  a  traverse  of  the 
making  of  the  note  in  that  count,  "  and  for  a  further  plea,  as  to  the  whole 
declaration,"  non  assumpsit: — Held,  that  the  plaintiff"  was  entitled  to  sign 
judgment. 

[S.  C.  7  D.  &  L.  85  ;  18  L.  J.  Ex.  277.] 

Assumpsit.  The  first  count  was  on  a  promissory  note  by  the  plaintiff  as  payee, 
against  the  defendant  as  maker.  The  other  counts  were  common  counts.  The  defen- 
dant pleaded,  first,  as  to  the  first  count,  that  he  did  not  make  the  note  in  that  count 
mentioned,  modo  et  forma,  &c. ;  "  and,  for  a  further  plea,  as  to  the  whole  declaration, 
the  defendant  says  that  he  did  not  promise  in  manner  and  form  as  the  plaintiff  hath 
above  alleged  ;  "  concluding  to  the  country. 

The  plaintiff  had  signed  interlocutory  judgment  as  for  want  of  a  plea.  The  defen- 
dant was  not  under  terms  of  pleading  issuably,  but  had  not  obtained  any  rule  to  plead 
several  matters.  '1  he  defendant  obtained  a  rule  calling  on  the  plaintifl'  to  shew  cause 
why  the  judgment  so  signed,  and  all  subsequent  proceedings,  should  not  be  set  aside, 
with  costs. 

Gray  now  shewed  cause.  The  plaintiff  was  entitled  to  sign  judgment,  on  the 
ground  that  the  defendant  had  pleaded  double  without  leave,  the  second  plea  being 
directed  to  the  whole  declaration.  The  question  here  is  not  like  that  in  Boitsejield  v. 
Edge  (I  Exch.  Uep.  89),  where  this  Court  held  that,  on  a  plea  somewhat  similar  to 
the  present,  the  plaintiff'  was  not  entitled  to  sign  judgment  on  the  ground  that  it  was 
not  issuable.  The  case  of  Fere  v.  Goldnborough  (1  Bing.  N.  C.  363)  will  no  doubt  be 
relied  upon  by  the  defendant.     In  that  case  the  declaration  contained  two  counts,  one 
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on  a  hill  of  exchange,  the  other  on  an  account  stated  ;  and  the  defendant,  without  a 
rule  to  plead  several  matters,  pleaded,  "  that  he  did  not  accept  the  bill ;  and,  for 
a  further  plea,  that  he  did  not  account ; "  and  it  was  there  held,  that  the  inform-[44]- 
ality  of  omitting  to  confine  each  plea  to  the  count  to  which  it  applied,  did  not  authorise 
the  plaintiff  to  sign  judgment.  The  first  plea  there  could  be  applicable  only  to  the 
first  count,  and  the  second  plea  only  to  the  second  count.  But  in  the  present  case, 
the  defendant  has  expressly  raised  two  issues  to  the  first  count,  which  the  jury  would 
be  bound  to  try. 

Pearson,  contrk.  This  is  only  one  plea  to  the  whole  declaration,  inasmuch  as  non 
assumpsit,  by  the  new  rules,  cannot  be  pleaded  to  a  count  upon  a  bill  of  exchange  or 
promissory  note;  and  in  Ncale  v.  Proctor  (2  C.  &  K.  4-56),  Alderson,  B,  is  reported  to 
have  held,  at  Nisi  Prius,  that  a  plea  of  non  assumpsit  to  a  bill  of  exchange  did  not 
afl'ord  the  defendant  liberty  to  raise  any  defence,  and  the  plaintiff  had  a  verdict  for 
the  amount  of  the  bill.  The  plaintiff  should  have  applied  to  a  judge  to  set  the  plea 
aside  :  Robeson  v.  Ellis  (5  D.  &  L.  403).  Vere  v.  Goldsbormigh  is  precisely  like  the 
present  case  ;  for,  where  the  plea  is  not  limited  in  its  commencement,  it  must  be  taken 
to  be  pleaded  to  the  whole  declaration. 

Per  Cuiiam.(c)  The  plaintiff  was  clearly  entitled  to  sign  judgment,  as  the  defen- 
dant had  not  obtained  a  rule  to  plead  several  matters.  The  case  of  Fere  v.  Goldshorough 
is  distinguishable,  for  there  the  defendant  was  guilty  of  a  mere  informality,  and 
evidently  intended  to  plead  separately  to  each  part  of  the  declaration.  The  defendant 
may  amend  on  an  affidavit  of  merits  and  on  payment  of  costs,  otherwise  the  rule 
must  be 

Discharged. 


[45]  Gull  v.  Lindsay  and  Young.  June  9,  1849. — A  declaration  stated,  that 
plaintiff'  was  a  shipbroker,  and  that  he  was  employed  by  the  owners  of  a  ship  to 
procure  for  them  a  charter  of  that  ship,  upon  the  terms  that  he  should  be  entitled  to 
receive  the  freight,  and  so  thereout  to  satisfy  himself  his  commission  ;  and  that 
he  did  accordingly  procure  a  charter  party  on  certain  terms  ;  that  the  ship  sailed 
and  performed  her  voyage,  and  returned  to  England  ;  that  a  change  of  owner- 
ship in  some  of  the  shares  of  the  ship  had  accrued  before  her  return ;  that,  after 
her  return,  the  plaintiff  was  about  to  collect,  and  would  have  collected,  the 
freight,  so  as  thereout  to  satisfy  himself  his  commission  ;  that  the  defendants 
were  the  brokers  for  the  new  owners,  and  it  became  desirable  for  them  to  obtain 
immediate  possession  of  the  ship,  and  they  were  therefore  anxious  that  plaintiff 
should  abandon  his  right  of  receiving  the  freight ;  that,  in  consideration  of  the 
premises,  and  that  the  plaintiff  would  relinquish  his  right  to  collect  the  freight, 
the  defendants  promised  to  pay  him  his  commission  :  that  plaintiff  did  relinquish 
his  said  right,  Isut  that  defendants  would  not  pay  him  his  said  commission  : — 
Held,  that  this  was  an  agreement  l\v  the  defendants  to  pay,  in  consideration  of  the 
plaintiff' abandoning  his  rights,  arising  from  several  matters  stated  by  way  of  induce- 
ment, the  inducement,  as  stated,  being  material  ;  and  that  the  declaration  was  not 
supported  by  proof  of  an  agreement,  in  consideration  of  the  plaintiff  not  asserting 
any  lien  on  the  freight,  without  its  appearing  whether  or  not  he  was  entitled  to 
such  lien.  Held,  also,  that,  in  such  case,  no  amendment  was  allowable  at  Nisi 
Prius  to  cure  the  variance.  A  written  agreement,  signed  by  the  defendants,  the 
plaintiff',  and  the  charterers,  after  reciting  that  the  ship  had  arrived  in  port,  and 
a  stop  had  been  put  on  the  freight  by  the  owners,  and  that  a  difficulty  has  arisen 
as  to  the  settlement  of  the  charterer's  accounts,  stated  that  the  stop  was  to  be 
immediately  taken  off,  and  that  the  commission  on  the  charter  party,  payable 
to  the  plaintiff,  was  to  be  paid  by  the  defendants,  and  that  no  person  signing 
that  agreement  was  to  put  any  stop  on  the  freight: — Held,  that  this  was  an 
agreement  to  answer  for  the  debt  of  another,  within  the  Statute  of  Frauds. 

[S.  C.  18  L.  J.  Ex.  354.] 

Assumpsit.     The   first  count  of   the  declaration  stated,  that  the  plaintiff  was  a 


(c)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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ship-broker,  and  at  the  time  of  his  retainer  and  employment,  and  of  the  making  of  the 
charter  partly  thereinafter  mentioned,  one  James  Gordon  was  owner  of  the  30-64ths 
of  the  ship  "Mathesis,"  and  was  managing   owner,  and    one  William    Wilson    was 
owner  of  30-64:ths  and  one  Alexander  Gordon  of  4-64ths ;  that,  before  the  making  of 
the  promise,  viz.  on  the  17th  of  June,  1846,  J.  Gordon,  on  behalf  of  the  said  owners, 
retained  the  plaintiff  in  the  way  of  his  said  business  and  for  commission  payable  to 
the  plaintiff  by  the  said  owners,  to  procure  a  charter  party,  upon  the  terms  that  the 
plaintiff  should  and  might  collect  and  receive  the  freight  to  be  earned  by  the  said 
ship  under  such  charter  party,  and  thereout  retain  and  deduct  his  said  commission  ; 
that  the  plaintifl"  accepted  the  retainer,  and  in  pursuance  thereof,  viz.  on  the  5th  of 
February,  1846,  procured  a  ceitain  charter  party  to  be  made  between  Gordon  and 
Messrs.  Anderson  &  Co.  (stating  it) ;  that  the  "  Mathesis  "  arrived  in  London  with 
her  cargo  on  the  28th  of  May,  1847,  in  pursuance  of  the  charter-party  ;  that  on  the 
1st  of   May,    1847,  the    30-64ths   belonging  to   J.   Gordon   became   vested   in   one 
D.  Munro :  that,  at  the  time  of  [46]  the  making  of  the  promise  by  the  defendants, 
the  commission  due  to  the  plaintiff  by  the  owners  of  the  ship,  in  respect  of  the  pro- 
curing the  said  charter  partv,  amounted  to  lOCl. ;  and  at  the  time  of  the  making  the 
said  promise  by  the  defendants,  the  plaintiff  was  about  to  collect  and  receive,  and 
would  have  collected  and  received,  the  freight  of  the  said  ship  in  the  manner  and  for 
the  purpose  aforesaid  :  and  at  the  time  of  the  making  of  the  said  promise  by  the 
defendants,  the  defendant  Lindsay  was  the  broker  of  W.  Wilson,  and  the  defendant 
Young  was  the  broker  of  D.  Munro,  in  the  matter  of  the  said  ship  ;  and  by  obtaining 
possession  of  the  said  ship  on  behalf  of  the  said  W.  Wilson  and  D.  Munro,  as  such 
part  owners  respectively  as  aforesaid,  the  defendants  expected  to  receive  to  themselves, 
as  such  brokers,  certain  commission  in  the  letting  to  hire  the  said  ship ;   and   the 
defendants  were  also  then  otherwise  personally  interested  in  obtaining  the  possession 
and  control  of  the  said  ship,  and  were  desirous  that  the  defendant  should  relinquish 
and  abandon  the  collection  and  receipt  of,  and  his  right  of  collecting  and  receiving, 
the  said  freight ;  and  thereupon,  after  the  arrival  of  the  ship  at  London,  viz.  on  the 
29th  of  Maj',  1847,  in  consideration  of  the  premises,  and  that  the  plaintiff,  at  the 
request  of  the  defendants,  would  relinquish  and  abandon  the  collection  and  receipt  of, 
and  his  right  of  collecting  and  receiving,  the  said  freight,  the  defendants  promised 
the  plaintiff  that  they  would  pay  him  the  said  commission.     The  declaration  then 
contained  an  averment,  that  the  plaintiff  did  relinquish  and  abandon  the  collection 
and  receipt  of,  and  his  right  of  collecting  and  receiving,  the  said  freight ;  and  that, 
although  a  reasonable  time  after  the  making  of  the  said  promise  for  the  defendants  to 
pay  the  plaintiff  his  s:ud  commis.sion  had  elapsed,  yet  the  defendants  had  not  paid  the 
same.     There  were  also  the  common  counts.     The  defendants  pleaded  (inter  alia)  non 
assumpserunt,  upon  which  issue  was  joined. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  [47]  Middlesex  Sittings  after 
Hilary  Term,  it  appeared  that  the  action  had  been  brought  under  the  following 
circumstances: — In  the  year  1845,  James  Gordon  was  one  of  the  part  owners  of  the 
ship  "  Mathesis,"  and  in  the  following  year  he  disposed  of  his  property  in  the  vessel 
by  way  of  mortgage,  but  still  continued  to  act  as  managing  owner  of  the  vessel.  In 
January  of  that  year  he  employed  the  plaintiff  to  procure  a  charter  for  the  vessel, 
under  an  agreement  to  the  effect  that,  in  con.sideration  of  the  plaintiff  paying  1501.  due 
from  the  ship  to  a  Mr.  Brodie  for  repairs,  he  should  have  a  lien  upon  the  ship's 
certificate  of  register,  and  should  collect  and  receive  the  freight.  In  pursuance  of 
this  agreement  the  plaintiff  effected  a  charter  party  of  the  -'Mathesis,"  dated  the  5th 
of  February,  1846,  with  the  firm  of  Messrs.  W.  Anderson,  sen.  &  Co.  The  "  Mathesis  " 
shortly  afterwards  sailed  from  England  under  the  command  of  a  Captain  Sutton,  and 
returned  in  May  1847,  when  a  Mr.  Munro,  who  had  become  one  of  the  part  owners  of 
the  ship,  directed  the  defendants,  who  were  brokers  to  the  owners  of  the  vessel,  to  put 
a  stop  upon  the  ship's  cargo,  for  the  freight  which  was  payable  by  Messrs.  Anderson 
&  Co.  under  their  charter  party.  It  then  transpired  that  Messrs.  Anderson  &  Co. 
claimed  to  hold  a  bottomry  bond  upon  the  ship  for  9001.  and  upwards  for  advances 
made  to  the  ship,  in  addition  to  another  large  sum  of  money  ;  and  they  claimed  to 
retain  the  balance  of  the  freight  due  from  them  in  part  payment  of  such  sums. 
Captain  Sutton  also  refused  to  deliver  up  the  ship's  certificate  until  his  accounts 
should  be  properly  settled.  In  consequence  of  these  claims,  the  following  agreement 
was  come  to  by  the  several  parties  whose  names  are  afExed  to  the  instrument : — 
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"  The  Ship  '  Mathesis.' 

"London,  29th  May,  1847. 

"  This  ship  having  arrived  in  the  port  of  London,  and  being  now  in  St.  Katherine's 
Docks,  and  a  stop  on  the  freight  having  been  placed  on  behalf  of  Mr.  Wilson  and  [48] 
Mr.  D.  Munro,  who  represent  themselves  to  be  pait  ownei-s  of  the  vessel  to  the  extent 
of  60-64th  parts,  and  difficulties  existing  as  to  the  settlement  of  the  charterer's 
accounts,  and  a  claim  made  by  them  under  a  bottomry  bond,  the  following  amicable 
arrangement  has  been  come  to  : — 

"  The  certificate  of  the  ship's  register,  now  held  by  Captain  Sutton,  the  master,  to 
be  immediately  delivered  up  to  the  undersigned,  W.  S.  Lindsay,  and  W.  0.  Young, 
Esquires,  on  behalf  of  the  before-mentioned  owners. 

"The  stop  for  freight  before  mentioned,  to  be  immediately  taken  off,  that  the 
charterers  may  receive  the  freight. 

"  The  commission  on  the  charter  party  payable  to  J.  W.  Gull,  Esq.,  the  broker, 
to  be  paid  to  him  by  the  said  Messrs.  Lindsay  &  Young,  when  ascertained. 

"  The  money  necessary  for  the  payment  of  the  wages  due  to  the  seamen,  to  be 
provided  by  the  said  Messrs.  Lindsay  &  Young,  and  advanced  by  them  forthwith 
to  the  captain,  for  him  to  discharge  the  seamen's  wages. 

"That  the  amount  of  the  charterer's  disbursements,  amounting  to  8001.  8s.,  be 
admitted  as  correct,  and  the  same  to  be  allowed  to  be  charged  by  them  against  the 
freight  now  to  be  received,  and  the  balance  then  in  their  hands  is  to  be  applied  by 
them  towards  payment  of  the  sum  of  8801.,  the  agreed  amount  of  the  charterers' 
claim  under  the  bottomry  bond,  and  what  sum  shall  after  such  application  last 
mentioned  appear  to  be  due  to  the  charterers  in  respect  of  the  said  8801.  so  to  be  paid 
to  them  by  Messrs.  Lindsay  &  Young,  the  undersigned,  within  three  months  from 
this  date. 

"This  arrangement  is  come  to  by  the  charterers  (Messrs.  W.  Anderson,  sen., 
&  Co.),  in  consideration  of  the  undersigned  Messrs.  Lind.say  &  Young  indemnifying 
and  saving  harmless,  as  they  agree  to  do,  the  said  charterers  from  all  demands  and 
damages  hy,  from,  or  on  account  of  James  Gordon  and  Alexander  Gordon,  and  all 
persons  claiming  [49]  under  them  and  each  of  them,  and  all  persons  whomsoever  ; 
and  in  the  event  of  a  stop  being  placed  on  the  freight  by  any  party,  the  undersigned 
W.  S.  Lindsay  and  W.  0.  Young  undertake  to  have  the  same  removed ;  but  no  per.son 
signing  the  agreement,  to  put,  or  cause  to  be  put,  any  stop  on  the  freight. 

"Captain  Sutton  to  deliver  his  account,  and  to  vouch  the  same  to  Messrs.  Lindsay 
&  Young,  who  are  to  pay  him  the  amount  which  shall  appear  legally  due  to  him. 

"  If,  notwithstanding  this  arrangement,  the  charteiers  may  be  obliged  to  enforce 
their  claims  in  law  under  their  bottomry  bond,  nothing  in  this  arrangement  is  to 
prevent  them  from  insisting  upon  the  full  amount  they  mav  be  legally  entitled  to." 
(Signed)        "W.O.  Young.         "         "J.  W.  Gull. 

"  W.  Anderson  &  Co.        "  W.  S.  Lindsay." 
"  H.  F.  Sutton. 

It  was  thereupon  contended,  on  the  part  of  the  defendants,  (inter  alia,)  that  there 
was  a  variance  between  the  declaration  and  the  agreement  of  the  29th  of  May  ;  and 
that  that  instrument  purported  to  be  an  agreement  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  within  the  Statute  of  Frauds,  and  did  not  disclose  upon  the 
face  of  it  any  consideration  moving  from  the  pluintift',  and  theiefore  that  it  was  a 
mere  nudum  pactum.  The  Lord  Chief  Baron  directed  a  verdict  to  be  enteied  for  the 
plaintifT,  reserving  leave  to  the  defendants  to  move  to  set  that  verdict  aside,  and  to 
enter  a  nonsuit  or  verdict  for  them  ;  the  Court  above  to  have  the  same  power  of 
amendment  as  the  Judge  at  Nisi  Prius. 

Montagu  Chambers  having  obtained  a  rule  accordingly,  cause  was  shewn  in  the 
present  term  (June  2  ife  6)  by 

[50]  Martin  and  Willes.  They  contended,  (inter  alia,)  first,  that  the  considera- 
tion for  the  defendants'  promise  was  the  plaintiti"s  agreement  to  abandon  his  right  to 
the  freight,  that  he  had  an  equitable  lien  upon  the  freight,  and  that  the  giving  up 
such  right  of  lien  was  a  good  and  sufficient  consideration  to  support  a  promise  :  Chitty 
on  Contracts,  pp.  42,  43  ;  and,  secondly,  that  such  being  the  consideration,  the  declara- 
tion was  proved,  and  there  was  no  variance. 

M.  Chambers  and  Taprell,  in  support  of  the  rule,  contended  that  the  agi-eement 
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of  the  29th  of  September,  upon  which  the  action  was  brought,  was  an  agreement 
within  the  Statute  of  Frauds,  as  being  an  undertaking  to  pay  the  debt  due  from 
Gordon  and  Wilson,  and  did  not  disclose  upon  the  face  of  it  any  sufficient  considera- 
tion ;  that  the  plaintilt'  had  no  lien  upon  the  freight ;  that  this  could  not  be  treated 
as  the  purchase  of  a  lien,  as  in  the  case  of  Castling  v.  Aubert  (2  East,  325) ;  and  that 
the  consideration  stated  in  the  declaration  could  not  be  gathered  from  the  terms  of 
the  agreement  of  the  29th  of  May,  1847  :  Bentham  v.  Cooper  (5  M.  &  W.  621),  Price 
V.  Easton  (4  B.  &  Ad.  433),  Cole  v.  Ih/er  (1  C.  &  J.  461) ;  and  that  no  amendment 
could  be  made  in  such  a  case,  where  the  defendants  might  be  misled. 

Cur.  adv.  vult. 

The  judgment  of  the  Couit  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  upon  a  special  agreement.  The  declaration 
states,  that  the  plaintiff  was  a  ship-broker,  and  that  he  was  employed  by  the  owners 
of  the  "  Mathesis  "  to  procure  for  them  a  charter  of  the  ship,  upon  the  terms  that  he 
should  be  entitled  to  receive  the  freight,  and  so  thereout  satisfy  himself  his  commission  ; 
and  that  he  did  accordingly  procure  a  charter  party,  on  [51]  certain  terms  which  are 
set  out  in  the  declaration  ;  that  the  ship  sailed,  and  performed  her  voyage,  and  returned 
to  England  ;  that  a  change  of  ownership  in  some  of  the  shares  of  the  ship  had  occurred 
before  her  return  ;  that,  after  her  return,  the  plaintiff  was  about  to  collect,  and  would 
have  collected,  the  freight,  so  as  thereout  to  satisfy  himself  his  commission  ;  that  the 
defendants  were  the  brokers  for  the  new  owners,  and  it  became  desirable  for  them  to 
obtain  immediate  possession  of  the  ship,  and  they  were,  therefore,  anxious  that  the 
plaintiff  should  abandon  his  right  of  receiving  the  freight ;  that,  in  consideration  of 
the  premises,  and  that  the  plaintiff  would  relinquish  his  right  to  collect  the  freight, 
the  defendants  promised  and  agreed  to  pay  him  his  commission  ;  that  the  plaintiff  did 
relinquish  his  right  of  collectiug  the  freight,  but  that  the  defendants  would  not  pay 
him  his  commission.  There  was  a  plea  of  non  assumpserunt,  and  several  pleas 
traversing  many  of  the  avei-ments  in  the  declaration.  At  the  trial,  the  verdict  was 
found  for  the  plaintiff,  with  liberty  for  the  defendants  to  move  to  enter  a  nonsuit, 
if  they  were  entitled  to  a  verdict  on  non  assumpserunt,  or  to  enter  a  verdict  for  them 
on  such  of  the  traverses  (if  any)  as  the  Court  should  think  ought  to  have  been  found 
for  them. 

We  are  of  opinion,  that  the  verdict  on  non  assumpserunt  ought  to  have  been 
entered  for  the  defendants.  The  evidence  of  the  agreement  declared  upon  was  a 
certain  paper,  dated  the  29th  of  May,  1847.  The  consideration  therein  stated  is 
essentially  different  from  that  declared  on.  It  is  not  an  agreement  by  the  defendants 
to  pay,  in  consideration  of  the  plaintiff  abandoning  his  rights,  arising  from  several 
matters  stated  by  way  of  inducement,  but  it  is  an  agreement  in  consideration  of  his 
agreeing  not  to  put,  or  cause  to  be  put,  a  stop  upon  the  freight.  It  is  in  consideration 
of  his  not  asserting  any  lien  upon  the  freight,  without  regard  to  the  question,  whether 
he  was  or  was  not  entitled  to  such  lien.  This  is  an  essentially  dif-[52]-ferent  contract 
from  that  declared  on.  The  inducement  is  material  as  the  declaration  is  now  framed, 
but  it  would  be  wholly,  or  for  the  most  part,  immaterial,  in  regard  to  the  contract 
established  by  the  document  of  the  29th  of  May,  1847.  We  think  the  defendants' 
counsel  were  right  in  saying  that  this  contract  was  a  contract  made  to  pay  the  debt 
of  another  within  the  Statute  of  Frauds.  It  was  not  a  case  of  transfer  of  liability,  as 
if  A.  had  agreed  to  accept  C,  a  debtor  of  B.,  as  his  debtor,  in  lieu  of  him.  It  is  plain 
that,  although  the  defendants  agreed  to  pay  the  plaintiff,  yet  the  debt  to  him  still 
remained  due  from  the  owners  by  whom  he  was  retained.  It  was,  therefore,  necessary 
that  the  consideration  should  appear  in  writing,  signed  by  the  defendants ;  and  the 
consideration,  we  have  already  stated,  is  a  very  different  consideration  from  that 
declared  on. 

Leave  was  reserved  at  the  trial  for  the  Court  to  make  any  amendment  which  ought 
to  have  been  made  at  Nisi  Prius.  We  should  have  been  glad  to  assist  the  plaintiff, 
by  enabling  him  to  amend  it,  if  the  case  had  been  within  the  fair  purview  of  the 
statute  ;  but  this  cannot,  in  any  reasonable  sense,  be  called  a  variance.  The  only 
amendment  which  could  be  properly  made  would  be  an  amendment  by  striking  out 
nearly  all  the  inducement  and  introducing  new  matter,  and  creating  a  totally  different 
consideration.  This,  we  think,  we  ought  not  to  do :  and  we  are,  therefore,  obliged 
to  say  that  the  rule  for  entering  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 
Ex.  Div.  X.— 36 
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[53]  Wakley  v.  Healey  and  Cooke.  June  3,  1849. — A  declaration  in 
libel  commenced  by  reciting,  that,  before  and  at  the  time  of  the  commit- 
ting the  grievances,  the  plaintiff  was  and  still  is  a  surgeon,  practising  and. 
carrying  on  his  profession  as  a  surgeon,  and  member  of  the  Royal  College 
of  Surgeons,  which  said  College  has  the  power  of  expelling  persons  guilty  of 
unprofessional  conduct,  &c.  The  declaration  stated,  that  the  libel  was  published 
of  and  concerning  the  plaintitT,  and  of  and  concerning  him  as  such  surgeon 
by  profession,  and  of  and  concerning  the  said  College  and  its  said  power. 
The  defendant  pleaded,  that  the  plaintitf  was  not  at  the  time  when  &c.,  a  surgeon 
practising  or  carrying  on  his  profession  as  a  surgeon  and  member  of  the  Royal 
College  of  Surgeons,  having  the  power  of  expelling  persons  guilty  of  unpro- 
fessional conduct,  &c.  : — Held,  that  the  power  of  expulsion,  as  alleged  in  the  declara- 
tion, was  material,  and  traversed  by  the  plea  ;  and  that  a  statement  of  the 
existence  of  that  power  in  another  part  of  the  libel  was  not  sufficient  as  evidence 
of  such  power. 

[S.  C.  18  L.  J.  Ex.  426.] 

Case  for  libel.  The  first  count  of  the  declaration,  after  the  usual  prefatory  state- 
ment respecting  the  plaintiff's  conduct,  &c.,  stated,  that  whereas,  before  and  at  the 
time  of  the  committing  of  the  said  grievances,  the  plaintiff  was  and  still  is  a  surgeon, 
piactising  and  carrying  on  his  profe.ssion  as  a  surgeon,  and  member  of  the  Royal 
College  of  Surgeons,  which  said  College  has  the  power  of  expelling  persons  guilty  of 
unprofessional  conduct,  and  of  unprofessionally  advertising  themselves  and  their 
cures ;  and  whereas  also  the  plaintiff,  as  such  surgeon,  had  performed  two  operations 
on  persons,  patients  in  the  said  hospital,  before  and  at  the  time  of  the  committing  of 
the  said  grievances  ;  yet  the  defendants,  well  knowing  the  premises,  but  contriving 
&c.  falsely,  wickedly,  and  maliciously,  heretofore,  to  wit,  on  the  25th  of  December, 
liS47,  did  compose  and  publish,  and  cause  and  procure  to  be  composed  and  published, 
of  and  concerning  him  the  plaintiff,  and  of  and  concerning  him  as  such  surgeon  by 
profession,  and  of  and  concerning  the  said  College  and  its  said  power,  and  of  and 
concerning  the  said  hospital,  and  of  and  concerning  the  plaintiff'  as  such  surgeon 
thereto,  and  of  and  concerning  the  said  operations,  the  false,  scandalous,  malicious, 
and  defamatory  and  libellous  matter  following,  of  and  concerning  him  the  plaintiff", 
and  of  and  concerning  him  as  such  surgeon  by  profession,  and  of  and  concerning 
the  said  College  and  its  said  power,  and  of  and  concerning  the  said  hospital,  and  of 
and  concerning  the  plaintiff'  as  such  surgeon  thereto,  and  of  and  concerning  his 
conduct  as  such,  and  of  and  concerning  the  said  operations  ;  that  is  to  say  :  "  Operative 
Surgery.  With  no  wish  to  under- [54]-rate  the  loss  of  Liston,  we  may  yet  state  our 
belief  that  it  is  not  so  serious  an  event  as  some  have  imagined.  Decay  and  repro- 
duction, loss  and  compensation,  is  the  system  of  natui'c  ;  and  scai'cely  had  that 
surgical  sun  set  on  one  side  before  a  second  luminary  (meaning  the  plaintiff')  rose  on 
another.  If  the  Times  of  December  19th  announced  the  inclosure  in  the  tomb  of  one 
operator,  the  Times  of  December  21st  thus  solaces  us  with  the  recorded  advent  of 
another,  (meaning  the  plaintiff):  'Advertisement.  Operative  surgery.  Amputation 
at  the  shoulder  joint,  in  a  patient  aged  71,  successfully  performed  under  the  influence  of 
ether  by  Thomas  Wakley,  Esq.,  surgeon  to  the  Royal  Free  Hospital  ;  also,  amputation  of 
the  arm,  in  a  man  aged  15,  under  the  influence  of  ether,  successfully  performed  by 
Thomas  Wakley,  Esq.  :  perfect  recovery  of  both  patients.  These  cases  exhibit  the 
most  extraordinary  proofs  of  the  safety  and  value  of  the  use  of  ether  vapour  in 
operative  surgery.  The  Lancet,  of  Saturday  last,  December  I8th,  contains  full  reports 
of  these  highly  interesting  cases.'  We  fancy  that  here  is  an  important  discovery,  for 
which  people  in  want  of  operations  will  be  grateful.  The  surgeon  to  the  Royal  Free 
Hospital,  (meaning  the  plaintiff',)  and  his  respected  governor,  must  have  thought  so 
too  ;  for  twice  have  they,  disinterestedly,  paid  the  Times  a  guinea  for  its  publication, 
and  twice,  in  so  philanthropic  a  manner,  have  they  submitted  to  have  that  honoured 
name  included  in  the  quack  column  which  gives  to  daily  notoiiety  Mr.  Eisenberg's 
chiropodist  operations  on  bishops,  and  Professor  Holloway's  miracles  on  gouty  earls. 
An  advertisement  appearing  with  such  circumstances  of  deliberation,  under  such 
auspices,  and  carrying  with  it  the  imprimatur  of  the  magister  morum  during  years  of 
the  medical  profession,  comes  before  us  under  such  a  guise  of  scientific  worth  and 
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professional  authority,  that  it  may  well  excuse  from  us  more  than  the  casual 
observation  we  ordinarily  dedicate  to  professional  advertise-[55]meuts  of  a  quack  or 
obscure  character.  The  document,  thrown  into  its  plain  language,  reads  thus :  Liston 
being  dead,  and  operative  surgery  being  a  good  catch-word,  I,  Thomas  Wakley,  Esq., 
(meaning  the  plaintiff,)  surgeon  to  the  Royal  Free  Hospital,  (meaning  the  said 
hospital,)  hereby  advertise,  that  I,  (meaning  the  plaintiff,)  with  my  father's  assistance, 
successfully  performed  an  amputation  at  the  shoulder  joint,  (meaning  one  of  the 
said  operations,)  on  a  patient  aged  exactly  71  years,  under  the  influence  of  ether. 
Also,  I  have  performed  an  amputation  of  the  arm,  (meaning  the  other  of  the  said 
operations,)  in  a  man  aged  7.5,  under  the  influence  of  ether:  perfect  recovery  of  both 
patients.  My  (meaning  the  plaintift"s)  modesty  forbids  my  saying  more  of  these 
miracles  of  surgical  skill  (meaning  the  said  operations),  save  that  these  eases  (meaning 
the  said  operations),  exhibit  the  most  extraordinary  proofs  of  the  safety  and  value  of 
the  use  of  ether  vapour  in  operative  surgery.  They  are  highly  interesting  cases. 
For  further  details  see  the  Lancet,  the  chief  value  of  the  number  published  a  week 
ago  being,  that  it  contains  these  most  extraordinary  proofs."  And  in  another  part  of 
which  said  libel  there  was  and  is  contained,  amongst  other  thing.s,  the  false,  &c. 
libel  of  and  concerning  the  plaintiff,  &c.,  and  of  and  concerning  the  said  hospital,  &c., 
that  is  to  say — "How  is  it  in  the  medical  profession?  Is  the  College  of  Surgeons 
(meaning  the  said  College)  without  authority  1  Are  the  Courts  medical,  of  which  we 
have  heard  something,  only  to  live  in  hypothesis,  or  are  we  for  the  future  to  have  it 
established  as  a  rule  of  the  profession,  that  any  of  its  members  may  get  practice 
after  any  fashion  he  pleases,  and  that  the  principles  of  professional  etiquette  and 
gentlemanly  decorum,  which  were  supposed  to  distinguish  the  members  of  a  liberally 
educated  body  like  ours,  are  to  be  trampled  under  foot  the  first  moment  a  sixpence 
may  be  got  by  doing  it  ?  We  see  here,  apart  from  the  insignificance  of  the  personal 
part  [56]  of  the  question,  an  abuse  of  real  and  menacing  magnitude,  in  which  matters 
of  deep  professional  impoit  are  at  stake.  The  audacious  innovation  comes  in  a 
questionable  form,  and  from  a  more  questionable  quarter,  it  is  true  ;  but  still,  in  a  form 
which  has,  to  some  extent,  a  professional  character  about  it.  To  call  it  quackery  in 
a  very  baneful  and  debasing  form,  is  to  understate  the  fact.  To  say  whether  it 
shall  be  tolerated,  countenanced,  and  imitated,  and  become  an  integral  part  of  the 
canon  of  medical  piactice,  is  beyond  our  power,  till  we  see  whether  or  not  the  pro- 
fession, in  some  decided  and  unquestionable  tone,  pronounce  a  general  and  emphatic 
censure — a  censure  not  less  authoritative  in  its  character  than  the  oft'ence  of  which  it 
shall  take  cognizance,"  (meaning  and  intending,  amongst  other  things,  that  the 
plaintiff  had  unduly,  and  improperly,  and  unprofessionally  advertised  himself  as  such 
surgeon,  and  the  said  operations,  to  the  public  notice  and  attention). 

The  second  count  contained  a  similar  inducement,  and  set  out  another  publication 
of  a  similar  nature,  which,  after  denouncing  the  plaintiff's  conduct  as  unprofessional 
and  worthy  of  punishment,  proceeded  thus: — "For  the  common  safety,  among  the 
many  provisions  in  the  new  Surgical  Charter,  there  is  one  which,  in  some  measure, 
atones  for  much  of  grievous  impolicy  and  wrong.  It  gives  the  College  of  Surgeons 
(meaning  the  said  College)  the  power  to  investigate  a  ciicumstance  of  this  kind,  with 
the  right  to  inflict  a  very  adequate  punishment.  The  22nd  clause  runs  thus  :  'That, 
if  it  sh.-ill  at  any  time  hereafter  appear  that  aTiy  present  or  future  member,  or  any 
fellow  of  the  said  College,  to  be  appointed  or  admitted  at  any  time  after  the 
expiration  of  the  said  first  three  calendar  months  from  the  date  thereof,  shall  have 
obtained  his  letters  testimonial  or  his  diploma  respectively,  by  any  fraud,  false 
statement,  or  impo.sition,  or  shall,  before  or  after,  having  violated  any  bye-law,  rule, 
ur  regulation  of  the  said  College,  then  and  in  every  such  case,  and  after  [57]  such 
previous  notice  to,  and  such  hearing  of,  such  member  or  fellow,  as  under  the  circum- 
stances the  Council  of  the  said  College  shall  think  proper,  it  shall  be  lawful  for  such 
Council  to  recall  and  to  declare  the  letters  testimonial  or  diploma  respectively,  of 
such  member  or  fellow  to  be  void  ;  and  thereupon  every  such  member  or  fellow 
shall  cease  to  be  a  member  or  a  member  and  fellow  of  the  said  College,  as  the  case 
maybe,  accordingly.'  Here,  then,  is  the  power.  Have  the  Council  the  will,  the 
courage,  the  honesty,  to  exercise  it?  If  unused  now,  can  a  case  ever  occur  in  which, 
with  decency  or  any  chance  of  success,  they  can  avail  themselves  of  a  privilege, 
which,  if  well  exercised,  may  confer  such  great  benefits  upon  the  profession?" 

The  third  and  last  counts  contained  similar  inducements,  with  this  exception,  that 
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there  was  no  averment  that  the  libels  therein  contained  were  of  and  concerning  the 
College  and  its  said  power. 

The  defendants  pleaded,  first,  not  guilty ;  secondly,  that  the  plaintifT  was  not,  at 
the  time  of  the  committing  of  the  said  grievances  in  the  declaration  mentioned,  or  any 
or  either  of  them,  a  surgeon  practising  or  carrying  on  his  profession  as  a  surgeon  and 
member  of  the  Royal  College  of  Surgeons,  having  the  power  of  expelling  persons 
guilty  of  unprofessional  conduct  and  of  unprofessionally  advertising  themselves  and 
their  cures,  modo  et  forma  ;  thirdly,  that  the  plaintiti'  was  not,  at  the  time  of  the 
committing  of  the  grievances,  &c.,  surgeon  of  the  said  hospital  called  the  Free  Hospital, 
modo  et  forma  ;  lastly,  that  the  plaintiff  had  not  performed  the  said  two  operations,  or 
either  of  them,  on  persons  patients  in  the  said  hospital,  modo  et  forma.  Upon  these 
pleas  issues  were  joined. 

At  the  trial  of  the  cause,  before  Pollock,  G.  B.,  at  the  London  Sittings  after 
Michaelmas  Term  last,  no  affirmative  evidence  was  given  that  the  College  of  Surgeons 
had  the  power  [58]  of  expelling  its  members  for  improper  professional  conduct ; 
whereupon  the  defendant  Healey,  who  appeared  in  person,  applied  for  a  nonsuit,  on 
the  ground  that  there  was  no  evidence  to  support  the  issue  raised  by  the  second  plea; 
but  the  plaintiff's  counsel  relied  upon  the  statement  in  one  of  the  libels,  as  set  out  in 
the  second  count,  as  an  admission  of  that  fact,  and  the  Lord  Chief  Baron  being  of  that 
opinion,  ovei'ruled  the  objection,  and  left  the  question  to  the  jury  upon  that  issue, 
whether  the  plaintiff  was  a  surgeon  and  member  of  the  Royal  College  of  Surgeons. 
The  jury  found  a  verdict  for  the  plaintiff,  with  40s.  damages. 

The  defendant  Healey  obtained  a  rule,  in  Hilary  Term  last,  calling  on  the  plaintiff 
to  shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the 
ground  of  misdirection. 

Against  this  rule,  in  the  present  term  (June  2), 

Martin  and  Bramwell  shewed  cause.  The  direction  of  the  learned  Judge  was 
correct.  The  second  plea  did  not  put  in  issue  the  right  of  the  College  to  expel 
persons  for  unprofessional  conduct.  The  plea  ought  to  be  thus  read  :  "  Admitting 
the  College  has  the  power  of  expulsion,  you  the  plaintiff' were  not,  at  the  time  when  &c., 
a  member."  The  plea  is  bad  if  the  other  construction  be  adopted,  for  the  two  last 
counts  do  not  contain  that  allegation  ;  but  the  allegation  is  altogether  immaterial,  and 
need  not  have  been  proved.  But  if  it  was  material,  there  was  evidence,  from  the 
terms  of  the  libel  itself,  that  such  power  did  exist  in  the  College.  Lideed,  it  is 
questionable  whether  it  may  not  be  assumed  that  such  a  society  has  the  right  of 
expelling  its  members  for  unprofessional  conduct.  [Rolfe,  B.,  referred  to  Hearne  v. 
^towe«(12  A.  &  E,  719).] 

Wilkins,  Serjt,  and  Dearsley,  in  support  of  the  rule,  [59]  contended  that  the 
averment  was  traversed  by  the  second  plea,  and  was  not  supported  by  any  evidence 
or  admission  on  the  pleadings. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — In  this  case  we  are  all  of  opinion  that  there  ought  to 
be  a  new  trial.  The  declaration  was  for  an  alleged  libel,  and  it  commenced  with  a 
description  of  the  plaintiff,  upon  which  the  libel  was  founded.  It  says  "Whereas, 
before  and  at  the  time  of  the  committing  of  the  said  grievances,  the  plaintiff  was  and 
still  is  a  surgeon,  practising  and  carrying  on  his  profession  as  a  surgeon,  and  member 
of  the  Royal  College  of  Surgeons,  which  said  College  has  the  power  of  expelling 
persons  guilty  of  any  improper  professional  conduct,  and  of  improperly  advertising 
themselves  and  their  cures."  The  matter  of  description  there,  whatever  it  is,  is 
expressly  traversed  in  the  plea  In  that  plea,  if  the  defendant  tiaversed  too  much, 
it  was  the  subject  of  demurrer ;  but,  considering  it  as  matter  of  description,  then  the 
whole  must  be  proved,  or  none ;  and  if  the  whole  be  struck  out,  then  it  does  not 
appear  that  Mr.  Wakley  is  a  surgeon  of  any  sort  whatever,  and  the  libel  of  and  con- 
cerning him  as  a  surgeon  is  no  libel  at  all.  If  it  be  matter  of  averment,  it  was 
traversed  in  the  plea,  and  was  not  proved  at  the  trial.  Upon  the  whole,  it  appears 
to  all  of  us  that  there  must  be  a  new  trial.  I  may,  however,  add,  that  which  has  the 
concurrence  of  all  the  Court,  and  certainly  it  is  my  own  opinion,  that  it  appears  that 
this  libel  in  substance  charges,  that  Mr.  Wakley  had  conducted  himself,  as  a  member 
of  the  Royal  College  of  Surgeons,  in  such  a  way  as  to  expose  himself  to  expulsion ; 
and  there  was  undoubtedly  no  evidence  at  the  trial  that  the  College  had  the  power  of 
expulsion  for  the  particular  matter  alleged  as  his  conduct,  namely,  improperly  adver- 
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tising  himself  and  his  cures.  At  the  trial,  this  was  distinctly  pointed  out  by  the 
defend-[60]-ant ;  but  it  was  answered  at  the  bar  by  a  reference  to  the  statement  in 
one  part  of  the  libel;  and  at  that  time  I  thought," and  certainly  so  ruled,  that  the 
answer  of  the  plaintiff's  counsel  to  the  objection  was  sufficient.  "  It  was  said  at  the 
bar,  that  the  defendant  acquiesced  in  that.  I  do  not  understand  what  more  anv  one 
can  do,  whether  at  the  bar  or  not  at  the  bar,  than  to  make  an  objection,  and  when  it 
is  overruled,  to  acquiesce  in  the  ruling,  and  then  to  proceed  to  the  jury  upon  the  facts, 
or  solely  on  the  amount  of  the  damages.  The  objection,  however,  was  distinctly 
taken.  I  thought  it  was  distinctly  answered.  It  turns  out,  on  examining  the 
evidence,  that  it  was  not  answered,  and  the  defendant  particularly  dwelt  on  that'when 
he  moved  for  a  new  trial.  Looking,  therefore,  to  the  manner  in  which  the  case  was 
left  to  the  jury,  I  am  bound  to  say  that  it  went  to  the  jury  as  if  the  libel  had  been 
distinctly  proved  ;  whereas,  in  point  of  fact  and  law,  on  examining  the  evidence,  that 
part  of  it  which  alleges  that  the  College  of  Surgeons  has  the  power  of  expelling,  for 
improperh'  advertising  the  practice  of  cures  by  the  members  of  the  profession,  was 
not  proved  at  all.  The  jury  had  no  opportunity  of  considering  the  damages  correctly. 
They  should  have  estimated,  first,  whether  it  was  a  libel  at  all,  denuded  of  so  much 
as  was  without  proof ;  and  secondly,  being  a  libel,  what  the  amount  of  damages  ought 
to  be.  For  these  reasons,  we  all  agree  in  opinion  that  the  rule  must  be  absolute  for 
a  new  trial. 

Rule  absolute. 

[61]  Glen  v.  Duxgey  and  Farrant.  June  6,  1 849.— A.  &  B. entered  into  the  follow- 
ing agreement  with  C. : — "  We  hereby  agree  to  hire  your  cottages  and  premises 
known  as,  &c.  from  the  27th  of  September  next,  at  the  rent  of  401.  per  annum, 
payable  quarterly,  free  from  all  deductions,  and  agree  to  pay  101.  on  the  30th  of 
October.  And  in  case  any  one  quarter's  rent  shall  be  in  arrear  and  unpaid  for 
the  space  of  fourteen  days,  we  hereby  engage  to  quit  possession  of  the  same, 
upon  a  notice  to  that  effect,  giving  us  seven  days'  fuither  time,  being  left  upon 
the  premises  aforesaid  ;  and  in  the  event  of  our  non-compliance  with  such  notice, 
we  hereby  authorise  you,  or  j'our  agent,  to  clear  the  premises  as  if  you  were  the 
occupier  thereof,  and  ti  resume  the  possession  accordingly  without  the  aid  of 
legal  authority,  this  right  to  be  without  prejudice  to  any  remedy  for  enforcing 
payment  of  the  rent  that  may  be  in  arrear  ;  and  further,  we  engage  to  preserve 
the  mills,  cottages,  and  premises  from  damage,  and  to  deliver  them  up  in  good 
condition,  together  with  all  fixtures  belonging  to  you  when  our  tenancy  expires, 
reasonable  wear  and  tear  being  allowed  us."  In  an  action  for  use  and  occupation, 
it  appeared  that  A.  entered  and  occupied  the  premises  on  the  27th  of  September, 
but  there  was  not  any  evidence  that  B.  had  done  so,  who  suffered  judgment  by 
default  in  the  action  : — Held,  that  the  jury  were  justified  in  finding  that  both  the 
defendants,  A.  and  B.,  were  liable  in  the  action.  Held,  also,  that  the  above 
agreement  did  not  require  a  lease  stamp. 

[S.  C.  18  L.  J.  Ex.  359.] 

Assumpsit  for  use  and  occupation.  The  defendant  Dungey  pleaded  non  assumpsit, 
upon  which  plea  issue  was  joined.  Farrant  suffered  judgment  by  default.  At  the 
trial  of  the  cause,  before  Alderson,  B.,  at  the  Middlesex  Sittings  in  Easter  Term,. 
1848,  the  following  instrument,  without  a  lease  stamp,  was  given  in  evidence  : — 

"  We  hereby  agree  to  hire  your  cottages  and  premises,  known  as  the  Eagle  Saw 
Mills,  situate  at  Old  Brompton^^  from  the  27th  of  September  next,  at  the  rent  of  401. 
per  annum,  payable  quarterly,  free  from  all  deductions,  and  agree  to  pay  101  on  the 
30th  of  October.  And  in  case  any  one  quarter's  rent  shall  be  in  arrear  and  unpaid 
for  the  space  of  fourteen  days,  we  hereby  engage  to  quit  the  possession  of  the  same 
upon  a  notice  to  that  effect,  giving  us  seven  days'  further  time,  being  left  upon  the 
premises  aforesaid ;  and  in  the  event  of  our  non-compliance  with  such  notice,  we 
hereby  authorise  you  or  your  agent  to  clear  the  premises  as  if  you  were  the  occupier 
thereof,  and  to  resume  the  possession  accordingly,  without  the  aid  of  legal  authority, 
this  right  to  be  without  prejudice  to  any  remedy  for  enforcing  payment  of  the  rent 
that  may  be  in  arrear ;  and  further,  we"  engage  to  preserve  the  mills,  cottages,  and 
premises  from  damage,  and  to  deliver  them  up  in  good  condition,  together  with  all 
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fixtures  belonging  to  3'ou,  when  our  tenancy  determines,  reasonable  wear  and  tear 
being  allowed  us." 

This  document  was  signed  by  both  the  defendants,  and  a  [62]  copy  thereof  by  the 
plaintiff'.  The  defendant  Dungey  was  proved  to  have  entered  on  the  27th  of  September, 
the  day  mentioned  in  the  foregoing  instrument,  and  to  have  occupied  the  premises, 
but  there  was  no  evidence  to  shew  that  Farrant  ever  entered.  It  was  thereupon 
objected,  on  the  part  of  the  defendants,  first,  that  the  instrument  was  inadmissible 
without  a  lease  stamp ;  and  secondly,  that  the  defendants  were  not  jointly  liable,  as 
no  joint  occupation  had  been  shewn. 

Under  the  direction  of  the  learned  Judge,  a  verdict  was  entered  for  the  plaintiff, 
leave  being  reserved  to  the  defendant  to  move  to  set  that  verdict  aside,  and  to  enter 
a  nonsuit. 

In  Easter  Term,  1848,  (May  1), 

Prideaux  moved  accordingly.  The  document  given  in  evidence  ought  to  have 
been  stamped  as  a  lease.  [Parke,  B.  Assuming  the  paper,  which  was  signed  by  both 
the  defendants,  to  be  signed  by  the  plaintiff  also,  there  is  nothing  to  stamp  as  a  lease. 
It  is  merely  an  agreement,  which,  except  for  the  Statute  of  Frauds,  need  not  be  in 
writing.     Upon  that  point,  therefore,  there  ought  to  be  no  rule.] 

Upon  the  other  point  the  Court  granted  a  rule  nisi,  against  which,  in  the  Sittings 
after  last  term,  (May  8), 

Martin  shewed  cause.  This  action  is  maintainable  against  both  the  defendants. 
The  agreement  operated  as  an  actual  demise,  and  the  term  became  vested  in  both  the 
tenants  upon  the  entry  of  one  of  them.  Until  entry  there  was  merely  an  intcresse 
termini :  Edge  v.  Strafford  (1  Cr.  &  J.  391).  The  case  of  Finero  v.  Judson  (6  Bing.  206) 
is  an  express  authority  for  the  plaintiff's  position.  There  an  agreement  for  a  lease, 
with  stipulations  for  the  lessee  to  commence  [63]  with  laying  out  a  considerable  sum 
on  the  premises  (the  lease  to  contain  certain  specified  covenants),  "and  in  the  mean 
time,  and  until  such  lease  shall  be  executed,  to  pay  rent,  and  to  hold  the  same 
premises,  subject  to  the  covenants  above  mentioned,"  was  held  to  amount  to  an  actual 
demise.  It  was  also  held,  in  that  case,  that  an  action  for  use  and  occupation  lies  for 
constructive  as  well  as  actual  occupation,  and  Burrough,  J.,  .says,  "This  is  such  a 
holding  as  entitled  the  plaintiff  to  sue  in  an  action  for  use  and  occupation.  Actual 
occupation  is  not  necessary,  legal  possession  is  sufficient." 

Pearson,  in  support  of  the  rule.  The  entry  of  one  only  of  the  defendants  is  not 
suflScient  to  make  both  liable  in  this  form  of  action.  [Piatt,  B.  Is  it  not  reasonably 
to  be  presumed  that  Dungey  entered  into  possession  under  that  instrument  which 
alone  would  give  him  the  light?]  Farrant  did  not  enter,  and  Dungey  was  not  his 
agent  for  that  purpose.  The  fact  that  one  of  the  defendants  has  suffered  judgment 
by  default  does  not  affect  the  question.  Thus,  in  an  action  upon  a  joint  and  several 
promissory  note,  where  the  plaintiff  declared  against  the  defendants  jointly,  and  they 
severed  in  their  pleading,  and  one  of  them  by  his  plea  admitted  his  handwriting  to 
the  note,  and  the  other  pleaded  the  general  issue,  it  was  held,  that  plaintiff  was  under 
the  necessity  of  proving  the  handwriting  of  all  the  defendants.  In  Nation  v.  To<:er 
(1  Cr.  M.  &  R.  172),  one  of  two  executors  of  a  deceased  tenant  for  a  term  of  years 
entered  into  the  demised  premises,  and  it  was  held  that  such  entry  did  enure  as  the 
entry  of  the  two  executors,  so  as  to  make  them  both  liable  in  an  action  for  use  and 
occupation ;  and  Parke,  B.,  at  the  conclusion  of  the  judgment  of  the  Court,  says, 
"  All  we  decide  is,  that  he  is  not  liable  in  an  action  for  the  use  and  occupation  of  that 
of  which  neither  he,  nor  [64]  any  one  whose  act  is  in  point  of  law  his  act,  has  been  in 
the  actual  possession." 

Cur.  adv.  vult. 

Alderson,  B.,  now  said  : — In  this  case  cause  was  shewn,  in  the  sittings  after  last 
term,  against  a  rule  which  had  been  obtained  to  set  aside  a  verdict  found  for  the 
plaintiff',  and  to  enter  a  nonsuit,  in  pursuance  of  leave  reserved  at  the  trial.  We  have 
considered  the  question  arising  upon  an  agreement  signed  by  both  the  defendants  in 
the  action — Dungey  and  Farrant.  It  was  an  action  for  use  and  occupation,  to  which 
Dungey  pleaded  the  general  issue,  the  other  defendant  Farrant  having  suffered  judg- 
ment by  default.  We  think  that  the  agreement  having  been  executed  by  both  the 
defendants,  the  entry  of  Dungey  at  the  time  fixed  in  the  agreement  was  a  reasonable 
ground  for  the  conclusion  of  fact  by  the  jury,  that  when  he  so  entered,  he  entered 
under  a  parol  demise  from  year  to  year,  upon  the  terms  contained  in  that  agreement, 
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that  is  to  say,  upon  a  parol  demise  to  the  two  parties  jointly,  and  therefore  that  he 
entered  in  respect  of  them  both  ;  and  therefore  an  action  for  use  and  occupation  may 
be  maintained  against  thera  both,  althoui;h  there  is  no  distinct  proof  that  the  other 
defendant,  Farraut,  who  suffered  judgment  by  default,  had  ever  entered  at  all.  It 
may  be  observed,  that  if  Dungey  did  not  enter  under  the  terms  of  that  agreement, 
he  was  a  mere  trespasser.  The  rule  must,  therefore,  be  discharged. 
Kule  discharged. 


[65]  The  Attorney-General  v.  Cleobury.  June  6,  1846.— A  policy  of  insur- 
ance on  the  lives  of  cattle  is  an  insurance  on  lives  within  the  5.5  Geo.  3,  c.  184, 
and  is  liable  to  duty.  But  such  an  instrument  is  only  liable  to  a  51.  penalty  for 
want  of  a  stamp,  under  the  10  Anne,  c.  26,  and  not  to  the  penalty  of  5001.  under 
35  Geo.  .3,  c.  63,  s.  17,  which  applies  to  marine  insurances  only. 

[S.  C.  IS  L.  J.  Ex.  395.] 

This  was  an  information  filed  by  the  Attorney-General  against  the  defendant,  to 
recover  penalties  from  him  in  respect  of  unstamped  instruments  subscribed  by  him, 
which  are  hereinafter  particularly  mentioned,  and  also  to  recover  stamp  duties  in 
respect  of  the  same. 

The  information  contained  counts  for  penalties  of  5001.  each,  under  the  35  Geo.  3, 
c.  63,  s.  17,  and  also  counts  for  penalties  of  51,  each,  under  the  10  Anne,  c.  26,  s.  71. 
There  were  also  counts  for  the  duties,  and  on  an  account  stated. 

The  defendant  pleaded  nil  debet ;  and  issue  having  been  joined  thereon,  the 
following  ease  was  by  consent,  and  by  order  of  Alderson,  B.,  stated  for  the  opinion  of 
this  Court  : — 

In  the  year  1844,  certain  persons,  of  whom  the  defendant  is  one,  formed  a  Company 
called  "  The  Agriculturist  Cattle  Insurance  Company,"  for  the  purpose  of  assuring  the 
owners  of  cattle  from  loss  arising  from  death.  The  business  of  the  Company  has  been 
and  still  is  conducted  by  a  board  of  directors,  of  which  body  the  defendant  is  a  member. 
'1  he  policies  or  agreements  of  insurance  issued  by  the  Company  have  been  usually 
signed  by  three  of  the  directors,  and  have  usually  been  in  the  same  form  as  those 
hereinafter  referred  to. 

The  party  mentioned  as  the  assured  in  the  document  a  copy  of  which  is  contained 
in  the  Appendix  to  this  case,  and  marked  (A.),  having  made  the  usual  proposal  for 
assurance,  and  having  paid  to  the  Company  the  premium  of  21.  10s.,  mentioned  in  the 
said  document,  the  defendant,  being  a  member  and  director  of  the  Company,  as  one 
of  the  directors  of  the  Compan}',  in  conjunction  with  two  other  members  and  directors 
of  the  Company,  executed  a  docu-[66]-ment,  of  which  a  copy  marked  (A.)  is  contained 
in  the  said  Appendix,  and  which  is  to  be  taken  as  part  of  this  case.  The  document 
is  partly  printed  and  partly  in  writing,  and  contains  the  several  memoranda  and  is 
indorsed  in  all  respects  in  the  manner  appearing  from  the  said  copy. 

The  document,  a  copy  of  which  is  also  contained  in  the  said  Appendix,  and  which 
is  marked  (B.),  was  also  executed  by  the  defendant,  in  conjunction  with  two  other 
directors,  as  appears  from  the  said  copy,  which  is  also  to  be  taken  as  part  of  this  case. 
This  document  also  contains  the  memoranda,  and  is  indorsed  in  the  manner  shewn  by 
the  said  copy. 

The  party  therein  described  as  the  assured  paid  the  sum  of  15s.  to  the  Company, 
as  the  premium  mentioned  in  the  said  document  marked  (B.). 

The  sums  paid  by  the  parties  respectively  assured  in  documents  (A.)  and  (B.), 
exceed  the  rate  of  20s.  per  cent,  on  the  respective  amounts  indorsed  on  the  said 
documents  as  the  "  amount  of  insurance." 

Neither  of  the  documents  marked  (A.)  and  (B.),  of  which  copies  are  contained  in 
the  Appendix,  is  impressed  with  any  stamp  or  mark  denoting  the  payment  of  any 
stamp  duty  whatever,  nor  was  any  stamp  or  other  duty  ever  paid  in  respect  of  those 
documents,  or  of  the  assurances  oi'  agreements  entered  into  by  them  respectively,  and 
the  said  documents  are  on  paper  which  has  never  been  stamped. 

The  cattle  assured  by  the  documents  in  question  were  not  assured  otherwise  than 
by  those  documents. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  documents  in  question, 
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or  either  of  them,  are  or  is  liable  to  the  stamp  duty  imposed  iu  respect  of  assurances 
or  insurances  by  the  55  Geo.  3,  c.  184,  or  any  other  statute. 

If  the  Court  shall  be  of  opinion  that  such  stamp  duty  is  payaVjle,  judgment  is  to 
be  entered  for  the  Crown,  on  the  count  for  duties,  for  the  whole  amount  of  duty  which 
the  Court  shall  consider  to  be  payable,  and  also  on  such  of  the  [67]  first  eighteen 
counts  as  shall  be  applicable  thereto,  for  such  penalties  as  the  Court  shall  consider  to 
have  been  incurred  by  the  defendant. 

If  the  Court  shall  be  of  opinion  that  uo  such  duty  is  payable,  and  that  the  defen- 
dant has  not  incurred  any  penalties,  a  nolle  prosequi  is  to  be  entered. 

Appendix  (A.). 

Agriculturist  Cattle  Insurance  Company. 

Chief  Office,  S  Chatham  Place,  Blackfriars,  London. 

No.  5760.  Premium,  21.  10s. 

Memorandum  of  agreement  made  this  26th  of  Maj',  1816,  between  J.  F.  Fitzgerald, 
N.  Cumberledge,  and  T.  M.  Cleobury,  three  of  the  Directors  of  the  Agriculturist  Cattle 
Insurance  Company,  of  the  one  part,  aud  S.  Gleave,  of  Sandiway,  and  hereinafter 
designated  by  the  name  of  the  "  assured,"  of  the  other  part. 

The  assured  having  paid  to  the  said  Company  the  sum  of  21.  10s.,  on  the  18th  day 
of  May  instant,  they  the  .said  Directors  hereby  declare  and  agree,  that,  from  the  said 
day  of  payment  during  twelve  calendar  months  therefrom,  and  during  twelve  calendar 
months  after  every  18th  day  of  May  during  the  continuance  of  this  agreement,  so  long 
as  the  said  assured  shall,  within  twenty-one  days  respectively  thereafter,  continue  to 
pay  the  like  sum  of  21.  10s.,  and  the  Directors  for  the  time  being  shall  accept  the  same, 
the  funds  of  the  .said  Company  shall  be  liable  to  pay  to  the  said  assured,  his  executors, 
administrators,  or  assigns,  three  fourths  of  such  loss  among  the  animals  enumerated 
in  the  schedule  below,  or  which  shall  be  declared  by  indorsement  hereon  to  be  substi- 
tuted in  lieu  of  them,  or  any  of  them,  being  at  this  present  time,  or  at  the  time  of 
such  substitution,  and  at  the  time  of  the  loss,  the  property  of  the  as-[68]-sured,  as 
shall  happen  by  death  arising  from  disease  or  accident  not  fraudulently  occasioned, 
except  loss  happening  by  stock  stolen,  maliciously  or  feloniously  houghed,  maimed,  or 
slaughtered,  or  injured  or  destroj^ed  by  fire,  or  any  invasion,  foreign  enemy,  or  civil 
or  military  commotion  whatever ;  provided  always,  that  this  agreement  shall  be 
subject  to  the  conditions  and  restrictions  hereon  indorsed. 

Schedule. 


Houses. 

Horned  Cattle. 

Sheep. 

Pigs. 

Species. 

No. 

Species. 

No. 

Species. 

No. 

Species. 

No. 

Dairy  Cows 

10 

(Signed  by  the  Defendant  and  two  other  Directors.) 


Conditions. 

The  within-mentioned  funds  shall  only  be  liable  to  pay  any  loss  on  the  seven 
following  conditions : — 

1st.  This  agreement  shall  not  be  of  force  until  twenty-one  clear  days  shall  have 
elapsed  from  the  within  stated  day  of  payment  of  premium,  or  from  the  payment  of 
a,  deposit  on  account  thereof. 

2ndly.  The  animals  assured  are  now,  and  shall  during  the  continuance  of  this 
agreement,  remain  on  the  farm  of  the  assured  at  Sandiway. 

3rdly.  They  are  now  in  good  health,  and  no  infectious  disease  has  existed  among 
them  for  three  months  previous  to  the  date  of  this  agreement. 
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ithly.  They  are  not  now,  and  shall  not  be  during  the  term  of  assurance,  respec- 
tively used  or  employed  for  any  other  purposes  than  those  specified  in  this  agreement. 

[69]  5thly.  They  are  not  insured  at  any  other  office. 

6thly.  The  loss  within  mentioned  shall  be  considered  to  be  the  estimated  average 
value  of  the  animals,  as  stated  in  the  proposal. 

7thly.  The  assured  sustaining  any  loss  among  the  animals  insured  shall  forthwith 
give  notice  to  the  inspector,  and,  as  soon  as  possible,  deliver  in  as  particular  an  account 
of  the  loss  as  the  nature  of  the  case  will  admit,  in  the  form  prescribed  by  the  Company, 
and  make  proof  of  the  same  by  affidavit,  or  otherwise,  if  required  ;  and  until  such 
account  and  proof  is  or  are  produced,  the  amount  of  such  loss,  or  any  part  thereof, 
shall  not  be  payable  or  recoverable. 

And  the  assured  shall  forfeit  all  claim  or  benefit  under  this  agreement  on  the  non- 
observance  of  any  of  the  following  restrictions  : — 

1st.  If,  when  any  of  the  cattle  are  attacked  by  serious  illness,  instant  notice  be  not 
sent  to  the  Company's  inspector. 

2ndly.  If  any  reasonable  orders  by  the  Company's  inspector  or  veterinarian, 
respecting  the  treatment  during  the  sickness,  by  reason  of  disease  or  accident,  or 
respecting  the  slaughtering  or  separation  from  other  cattle  of  the  subject  of  the  loss, 
be  disobeyed. 

Srdly.  If  the  death  be  occasioned  through  any  wilful  neglect,  or  blows,  fractures, 
wounds,  racing,  violent  riding  or  driving  or  other  ill-treatment  of  the  assured,  or 
those  in  his  employ,  or  under  his  control. 

4thly.  If  the  insured  knowingly  and  wilfully  introduce  a  diseased  animal  into  his 
stock,  or  permit  his  stock  to  mix  or  depasture  with  diseased  aui-[70]-mals,  or  cause  or 
suffer  his  stock  to  be  put  up  or  fed  in  any  shed  or  building  wherein  tainted  stock  .shall 
have  lieen  kept,  without  such  shed  or  building  being  first  properly  purified. 

5thly.  If  there  be  any  error  or  misrepresentation  in  any  particular  respecting  the 
cattle. 

6thly.  If  the  within  annual  payment  be  not  made  within  twenty-one  days  of  the 
time  within  appointed. 

Tthly.  If  the  animals  be  removed  from  the  said  farm  without  special  permission 
first  obtained  from  the  inspector,  sales  or  exchanges  excepted. 

8thl}'.  If  the  animals  are  injured  in  consequence  of  the  wilful  or  negligent  tending, 
or  want  of  due  care  by  the  assured  or  his  servants. 

9thly.  If  there  shall  be  any  fraud  in  the  claim  made  for  the  loss,  or  any  false 
swearing  or  attirming  in  support  thereof. 

lOthly.  If,  in  the  event  of  any  difi'erence  arising  with  respect  to  the  amount  of  any 
claim  for  loss,  no  fraud  being  suspected,  the  assured  shall  not  consent  to  submit  such 
diflFerence  to  arbitrators,  one  to  be  named  by  each  party,  or  an  umpire  to  be  named  by 
such  arbitrator,  whose  award  shall  be  conclusive. 

This  document  contained  the  following  indorsement : — 

Agreement  of  the  Agricultural  Insurance  Company.     Offices,  8  Chatham  Place, 
Blackfriars,  London.     Northwich  Agency. 

Amount  of  Insurance,  1001. 

Appendix  (B )  was  in  a  similar  foi'm.  The  cattle  insured  were  three  in  number, 
and  the  sum  indorsed  301. 

[71]  The  case  was  argued  in  the  piesent  term  (June  o)  by 

The  Attorney-General  (with  whom  was  Crompton),  for  the  Crown.  The  first 
question  will  be,  whether  the  document  set  out  in  this  case  is  a  policy  under  the 
55  Geo.  3,  c.  184,  so  as  to  be  liable  to  stamp  duty.  Now,  the  schedule  of  that  Act, 
Part  I.  speaks  of  a  "policy  of  assurance,  or  insurance,  or  other  instrument,  by 
whatever  name  the  same  shall  be  called,  whereby  any  other  lawful  insurance 
whatsoever,  not  hereinbefore  charged,  shall  be  made  upon  any  property  or  interest 
whatever,  from  loss  or  damage  of  any  kind ; "  and  where  the  premiums  exceed  the 
rate  of  20s.  per  cent,  upon  the  sum  insured,  the  sum  of  5s.  is  payable  in  duty.  It  is 
difficult  to  see  how  it  can  be  contended  that  the  present  document  does  not  fall  within 
the  Act,  for  the  case  finds  that  the  premium  here  exceeds  20s.,  and  cattle  come  under 

Ex.  Div.  X.— 36* 
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the  head  of  "any  property,"  and  the  loss  by  disease  or  otherwise  comes  under  the 
words  "loss  or  damage  of  any  kind." 

The  next  question  is  one  of  more  diflficulty  ;  namely,  to  what  amount  of  penalties 
the  defendant  has  rendered  himself  liable.  The  Crown  claims  penalties  of  5001.  By 
the  ^th  section  of  the  55  Geo.  3,  c.  184:,  it  is  enacted,  "that  all  the  powers,  provisions' 
clauses,  regulations  and  directions,  fines,  foifeitures,  pains  and  penalties,  contained  in 
and  imposed  by  the  several  Acts  of  Parliament  relating  to  the  duties  hereby  repealed, 
and  the  several  Acts  of  Parliament  relating  to  any  prior  duties  of  the  same  kind  or 
description,  shall  be  of  full  force  and  effect  with  respect  to  the  duties  hereby  granted, 
and  to  the  vellum,  parchment,  and  papei',  instruments,  matters,  and  things,  charged  or 
chai'geable  therewith  as  far  as  the  same  are  or  shall  be  applicable,  in  all  cases  not  hereby 
expressly  provided  for,  and  shall  be  observed,  applied,  enforced,  and  put  in  execution, 
for  the  raising,  levying,  collecting,  and  securing  of  the  said  duties  hereby  granted,  and 
othei'wise  relating  thereto,  so  far  as  [72]  the  same  shall  not  be  superseded  by,  and 
shall  be  consistent  with,  the  express  provisions  of  this  Act,  as  fully  and  effectually,  to 
all  intents  and  purposes,  as  if  the  same  had  been  herein  repeated  and  specially  enacted 
with  reference  to  the  said  duties  hereby  granted."  This  clause,  therefore,  according 
to  the  usual  form  in  which  revenue  Acts  are  framed,  incorporates  and  substantially 
re-enacts  pieviously  existing  statutes.  The  penalties  here  are  claimed  under  the 
35  Geo.  3,  c.  63,  the  title  of  which  is  "  An  Act  for  granting  to  his  Majesty  ceitain 
stamp  duties  on  sea  insurances."  The  defendant  will  contend  that  this  Act  has 
relation  to  sea  insuiances  only,  and  therefore  that  the  penalties  and  the  mode  of 
enforcing  them  do  not  apply  to  this  case,  although  the  matters  here  insured  are  goods 
and  chattels.  It  is  a  well-known  rule  in  the  construction  of  statutes,  that  the  title 
of  an  Act  is  not  to  be  taken  as  any  part  of  it.  Thus,  Lord  Mansfield,  C.  J.,  in 
Bex  V.  Williams  (I  W.  Bl.  95),  said  :  "Ihe  title  is  no  part  of  the  law  ;  it  does  not  pass 
with  the  same  solemnity  as  the  law  itself."  The  1st  section  of  the  35  Geo.  3,  c.  63, 
enacts,  that  "  there  shall  be  paid  throughout  the  kingdom  of  Great  Britain,  unto  and 
for  the  use  of  his  Majesty,  his  heirs  and  successoi's,  for  every  skin  or  piece  of  vellum  or 
parchment,  or  sheet  or  piece  of  paper,  upon  which  any  insurance  upon  any  ship  or 
ships,  goods  or  merchandise,  or  upon  any  other  property  or  interest  whereon  insurances 
may  lawfully  be  made,"  certain  sums.  These  words  are  as  comprehensive  as  possible ; 
and  the  2nd  section  goes  on  to  say,  that  it  shall  not  apply  to  life  insurances.  That 
clause  would  clearly  be  altogether  unnecessary,  if  the  Act  applied  to  sea  insurances 
alone.  Fire  insurances  are  also  included  in  that  section.  [Alderson,  B.  In  Tatham 
V.  Hodgson  (6  T.  R.  656),  an  insuiance  was  effected  upon  slaves  in  a  vessel ;  and  in 
Laurence  v.  Aberdein  (5  B.  &  Aid.  107),  upon  cattle.]  Again,  the  11th  section  of  the 
[73]  35  Geo.  3,  c.  63,  contains  the  definition  of  a  policy.  That  section  enacts,  that 
"  every  contract  or  agreement  which  shall  be  made  or  entered  into  for  any  insurance 
in  respect  whereof  any  duty  is  by  this  Act  made  payable,  shall  be  engrossed,  printed, 
or  written,  and  shall  be  deemed  and  called  a  policy  of  insurance ;  and  that  the 
premium,  or  consideration  in  the  nature  of  a  premium,  paid,  given,  or  contracted  for, 
upon  such  insurance,  and  the  particular  risk  or  adventure  insured  against,  together 
with  the  names  of  the  subscribers  and  underwriters,  and  sums  insured,  shall  be 
respectively  expressed  or  specified  in  or  upon  such  policy ;  and  in  default  thereof, 
every  such  insurance  shall  be  null  and  void  to  all  intents  and  purposes  whatever." 
Then  the  17th  section  gives  a  penalty.  It  enacts,  "that,  if  any  person  shall  become 
an  assurer  upon  any  such  insurance  as  is  hereinbefore  mentioned,  or  shall  sulisciibe 
or  underwrite  any  such  insurance,  or  shall  receive  or  contract  for  any  premium  or 
consideration  for  any  such  insurance,  or  shall  pay  or  allow  in  account,  or  agree  to  pay 
or  allow  in  account  or  otherwise,  any  sum  or  sums  of  money  upon  any  loss,  peril,  or 
contingency  relative  to  such  insurance  as  aforesaid,  unless  such  insurance  shall  be 
engrossed,  printed,  or  written  on  vellum,  parchment,  or  paper  duly  stamped,  accord- 
ing to  the  directions  of  this  Act ;  or  if  any  person  shall  be  concerned  in  any  fraudulent 
contrivance  or  device,  with  intent  to  evade  the  duties  by  this  Act  imposed,  every 
such  person  shall,  for  every  such  offence,  forfeit  and  pay  the  sum  of  5001."  The 
10  Anne,  c.  26,  gave  a  penalty  of  51.  only.  The  71st  section  of  that  Act  enacts, 
"that,  if  any  person  or  persons  shall,  from  and  after  the  1st  day  of  August,  1712, 
write  or  cause  to  be  written  any  name  of  any  person,  or  any  day,  time,  or  sum  of 
money,  in  or  upon  such  policy  of  assurance,  deed,  instrument,  or  writing  as  aforesaid, 
or  sign,  seal,  execute,  or  subscribe  the  same  before  the  vellum,  parchment,  or  paper 
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whereupon  the  same  shall  be  printed  or  wi'itten,  shall  appear  to  have  been  so  dulv 
stamped  or  [74]  marked,  then  every  such  person  so  offending  shall,  for  every  such 
offence,  forfeit  the  sum  of  51."  Then  the  68th  section  enacts,  "that  all  deeds,  instru- 
ments, and  writings  foi'  the  payment  of  any  sum  of  money  upon  the  loss  of  any  ship 
or  goods,  or  upon  any  loss  by  fii'e,  or  for  any  other  purpose  for  which  any  writing 
commonly  called  a  policy  of  assuiance  or  insurance  is  or  hath  been  usually  made, 
shall  be  construed,  deemed,  and  adjudged  to  be  the  policies  of  assurance  within  this 
Act,  and  to  be  charged  with  the  duty  last  mentioned."  It  may  be  contended  by  the 
defendant,  that,  as  the  present  is  an  insurance  of  a  novel  kind,  the  preceding  sections 
do  not  apply  ;  but  surely  the  insurance  of  a  matter  which  is  the  subject  of  a  patent 
would  be  within  the  Act.  For  these  reasons,  therefore,  the  defendant  is  liable  to  the 
higher  penalty. 

Martin  (with  whom  was  Willes),  contra.  In  the  first  place,  the  document  set  out 
in  the  case  is  not  liable  to  any  duty  under  the  Stamp  Acts.  The  memorandum  upon 
the  back  of  the  instrument  is  no  part  of  the  contract ;  and  therefore  there  is  no  sum 
specified  as  the  amount  of  the  insurance.  [Piatt,  B.  '  It  surely  cannot  be  contended 
that  the  fact  of  the  memorandum  being  indorsed  upon  the  policy  can  preclude  it  from 
being  considered  a  part  of  the  contract  into  which  these  parties  have  entered.] 
Supposing  the  cattle  insured  were  lost,  the  insurers  would  ))e  liable  for  a  certain 
proportion  of  theii'  true  value,  although  the  amount  claimed  against  the  insurers  were 
to  exceed  the  sum  of  1001.  [Alderson,  B.  The  sum  insured  is  to  be  1001.  About 
that,  I  think,  there  can  be  no  doubt  whatever.  That  is  the  limit  of  the  amount  to 
be  recovered  against  the  directors  by  action.  Pollock,  G.  B.  Then,  by  reference  to 
the  clauses  in  the  policy,  it  appears  that  the  sum  indorsed  is  to  be  taken  as  referring 
to  the  average  value  of  the  cattle, — the  average  value  of  each  beast  being  101.  His 
Lordship  then  referred  to  several  other  condi-[75]-tions.]  If  the  judgment  of  the 
Court  be  adverse  to  the  defendant  upon  this  part  of  the  case,  the  remaining  question 
must  be  answered  in  his  favour.  That  question  will  depend  upon  whether  the  present 
case  falls  within  the  35  Geo.  3,  c.  63.  The  title  of  the  Act  clearly  refers  to  "  sea 
insurances."  It  is  a  penal  Act,  and  the  rule  is  that,  in  the  construction  of  such  Acts, 
a  strict  mode  of  interpretation  is  to  be  adopted.  This  Act  has  reference  to  three 
kinds  of  insurance ;  namely,  to  sea  policies,  life  policies,  and  fire  policies,  being  the 
then  existing  kinds  of  insurance.  It  does  not  apply  to  an  insurance  upon  the  lives 
of  cattle.  [Piatt,  B.  Assuming  that  three  classes  of  insurance  existed  at  the  time 
that  Act  was  framed,  and  that  two  out  of  the  three  are  excluded,  the  necessary 
deduction  is  obvious.]  The  matter  becomes  still  clearer  by  reference  to  the  5th,  9th, 
ITth,  and  18th  sections.  The  first  section,  already  referred  to,  has  clearly  reference 
to  sea  insurances  alone.  [Pollock,  C.  B.  There  are  the  words:  "or  upon  any  other 
property  or  interest  whereon  insurances  may  lawfully  be  made."  What  force  is  to 
be  given  to  these  expressions?]  They  were  possibly  intended  to  include  matters  of 
the  same  nature,  as,  for  instance,  freight,  which,  perhaps,  is  one  of  the  most  common ; 
bottomry  and  respondentia  also  would  be  included.  The  8th  section  of  the 
55  Geo.  3,  c.  184,  does  not  extend  the  provisions  of  the  preceding  Act  to  fire  policies, 
or  life  policies,  or  bills  of  exchange,  or,  indeed,  anything  else,  but  merely  applies  to 
sea  policies,  to  which  the  preceding  Act  applied.  Then  the  statute  of  Anne  merely 
gives  a  smaller  penalty. 

The  Attorney-General,  in  reply.  The  defendant  is  either  liable  to  a  duty  of 
half  a  crown  or  of  5s.  If  the  premium  paid  do  not  exceed  20s.  per  centum,  he  is 
liable  to  the  smaller  duty  ;  if  it  does  exceed  that  amount,  then  he  is  liable  to  the 
larger  duty.  He  is,  therefore,  liable  to  [76]  duty,  upon  either  the  one  ground  or  the 
other.  But  here  there  is  evidence  as  to  the  amount  of  the  sum  insured.  Then  as  to 
the  amount  of  the  penalties.  The  55  Geo.  3,  c.  184,  does  not  merely  apply  to  sea 
insurances  only,  but  also  to  fire  insurances  and  life  insurances.  Why  should  the 
legislature  impose  a  penalty  of  5001.  in  the  one  case,  and  only  51.  in  the  other?  It 
was  clearly  intended  to  impose  the  same  degree  of  penalty  upon  the  same  class  of 
offence.  The  words  of  the  Act,  according  to'  the  ordinary  construction  of  language, 
are  sufficiently  large  to  embrace  this  case.  [Pollock,  C.  B.  We  entertain  no  doubt 
whatever  that  this  is  a  policy  of  insurance  within  the  Acts  in  question,  and  is  there- 
fore subject  to  dutv,  and  consequently  to  a  penalty.  As  to  the  amount  of  the  penalty 
incurred,— whether  it  be  5001.  or  51.,— the  Court  entertains  sufficient  doubt  to  require 
some  time  for  the  consideration  of  that  point.] 
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Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said  : — In  this  case,  which  was  argued  before  us  yesterday, 
we  have  already  intimated  our  opinion  that  the  policy  is  a  policy  for  1001.  On  the 
question  as  to  whether  the  duty  is  payable  under  the  55  Geo.  3,  c.  184,  we  see  no 
reason  to  entertain  any  doubt  on  the  opinion  so  expressed.  The  only  question, 
therefore,  is  as  to  the  amount  of  penalty  sought  to  be  recovered  by  the  Crown, — 
whether  that  penalty  ought  to  be  5001.,  under  the  statute  of  35  Geo.  3,  c.  63,  s.  17, 
or  whether  it  ought  to  be  a  penalty  of  51.,  under  the  statute  of  10  Anne,  e.  26. 
The  Attorney-General  contends,  that,  by  the  35  Geo.  3,  c.  63,  the  penalty  is  imposed 
upon  such  a  policy  as  this,  it  having  been  executed  without  a  stamp  ;  and  secondly, 
if  that  be  not  the  case,  then  that  the  55  Geo.  3,  c.  184,  s.  8,  adopting  the  provisions 
of  the  preceding  statute  with  reference  to  the  new  duty  imposed,  makes  the  5001. 
penalty  applic-[77]-able  to  the  present  case.  We  are  of  opinion,  that  neither  on  the 
one  ground  nor  on  the  other,  is  the  5001.  recoverable.  First,  no  duty  is  imposed  by 
the  35  Geo.  3,  c.  63,  on  any  description  of  policy  but  on  marine  insurances.  The 
Attorney-General  may  be  right  in  saying  that  this  policy  is  not  within  the  excepting 
proviso  in  sect.  2 ;  but  that  is  not  necessary,  if  we  are  right  in  .saying  that  no  duty  is 
by  that  statute  imposed  upon  any  but  marine  insurances  ;  and  that  such  is  the  case 
seems  clear  from  sects.  5  and  6.  The  commissioners  are  to  prepare  blank  forms  of 
policies,  to  be  duly  stamped  with  proper  stamps  as  directed  by  the  Act,  and  forms  are 
given  in  the  schedule,  and  are  all  applicable  to  marine  insurances  only.  Coupling 
this,  then,  with  the  title  of  the  Act,  it  seems  to  us  plain  that  the  legislature  had 
marine  insurances  only  in  their  contemplation.  It  may  be  added,  that  sect.  17,  which 
imposes  a  penalty,  speaks  of  persons  underwriting  such  policies,  and  generally  the 
expressions  usually  applied  are  those  applied  to  marine  insurances.  We  are,  therefore, 
clearly  of  opinion  that  the  5001.  penalty  does  not  attach,  by  force  of  the  35  Geo.  3, 
c.  63,  to  policies  such  as  those  now  in  question.  We  think  it  equally  clear  that  the 
8th  section  of  the  55  Geo.  3.  c.  184,  does  not  alter  the  case.  The  obvious  intention 
of  that  section  was  to  preserve  all  former  powers,  clauses,  directions,  and  penalties, 
and  make  them  applicable  to  the  new  duties,  as  they  have  been  applicable  to  the  old 
duties  ;  that  is,  penalties  for  evading  the  old  marine  stamp  duties  are  continued  in  the 
case  of  evading  the  new  duties,  and  so  on.  Any  other  construction  would  cumulatively 
make  all  the  penalties  on  eveiy  instrument  lial)le  to  stamp  duty,  applicable  to  all 
instruments  of  every  sort  liable  to  any  duty.  That  appears  to  us  to  be  a  very  absurd 
conclusion.  Judgment  must,  therefore,  be  given  for  the  Crown  on  the  counts  for 
duties,  and  for  51.  on  those  for  penalties,  and  judgment  will  be  for  the  defendant  on 
[78]  the  other  counts.  We  are  of  opinion  that  duty  is  payable,  and  that  the  51.  penalty, 
under  the  statute  of  Anne,  is  recoverable,  and  not  the  5001.  penalty. 

Judgment  accordingly. 

Ford  v.  Elliott,  Henry,  and  Two  Others.  June  2,  1849. — In  an  action  of 
trover  by  the  assignees  of  a  bankrupt,  it  appeared  that  the  goods  had  been  assigned 
by  the  bankrupt  to  one  B.,  who  assigned  them  to  C,  to  whom  the  purchase-money, 
as  was  contended,  was  advanced  by  the  plaintiff,  to  whom  C.  subsequentl}'  trans- 
ferred the  goods  by  bill  of  sale.  In  order  to  shew  that  these  transactions  were 
fictitious,  certain  evidence  was  adduced;  and  a  question  was  asked,  "  whether  C. 
had  not  made  a  claim  to  these  goods  after  the  bankruptcy  "  ; — Held,  that  the 
question  could  properly  be  asked,  as  the  claim  was  an  act  done  by  one  of  the 
parties  to  the  alleged  fraud. 

[S.  C.  18  L.  J.  Ex.  447.] 

Trover  for  furniture,  &c.  The  defendants  Elliott  and  another  pleaded,  not 
possessed,  and  not  guilty  ;  upon  which  pleas  issues  were  joined.  The  other  two 
defendants  pleaded  not  guilty  "  by  statute  ;  "  upon  which  issue  was  joined. 

At  the  ti'ial  of  the  cause,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after 
Hilary  Term  last,  it  appeared  that  the  defendants  Elliott  and  Henry  were  the  trade 
assignees  of  one  Halstead,  a  bankrupt,  and  that  the  other  defendants  had  been  put  by 
them  in  possession  of  the  goods  to  recover  the  value  of  which  the  present  action  was 
brought.  On  the  part  of  the  plaintiff,  evidence  was  adduced  to  shew  that  the  property 
in  question,  which  consisted  of  the  furniture  of  a  public  house  called  "  The  Town  of 
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Leith  Public  House,"  had  been  assigned  by  Halstead  to  one  Brigden,  in  1846,  and 
that  Brigden  had  in  1847  assigned  his  interest  therein  to  one  Cotterell,  to  whom  the 
money,  as  it  was  said,  had  been  advanced  by  the  plaintiff:  and  that,  on  the  28th  of 
July,  1847,  Cotterell  had  executed  a  bill  of  sale  to  the  plaintiff,  who  thereupon  put  his 
daughter  into  possession  of  the  house  and  goods,  and  that  she  remained  in  possession 
until  the  goods  were  removed.  In  Septeml)er  following,  Halstead  became  bankrupt, 
and  from  statements  he  then  made,  the  seizure  of  the  goods  in  question  had  been 
effected.  On  the  part  of  the  defendants  it  was  contended,  that  these  several  trans- 
actions were  [79]  fictitious,  and  that  the  bill  of  sale  was  a  mere  fraud  against  the 
creditors,  as  the  plaintiff'  had  never  in  fact  advanced  any  money. 

In  the  course  of  the  evidence  adduced  on  behalf  of  the  defendants,  a  witness  said, 
that  he  remembered  the  plaintiff  making  a  claim  to  the  goods.  It  was  then  proposed 
on  the  part  of  the  defendants,  to  ask  him  the  question  whether  he  (the  witness)  did 
not  remember  Cotterell  having  made  a  claim  to  this  property  after  the  bankruptcy 
of  Halstead.  This  question  was  objected  to  on  the  part  of  the  plaintiff'  as  being 
inadmissible.  On  the  other  hand,  it  was  contended  that  it  was  receivable,  as  the  case 
was  analogous  to  one  of  conspiracy  ;  and  also  that,  as  the  defendants  might  have 
asked  Cotterell  the  question,  if  he  had  been  called  by  the  plaintiff' as  a  witness  (which 
he  had  not),  for  the  purpose  of  contradicting  him  upon  a  material  point,  they  were 
entitled  to  ask  it  upon  that  ground.  The  proposed  question  was,  however,  rejected, 
and  the  plaintiff  had  a  verdict. 

A  rule  nisi  having  been  obtained  for  a  new  trial,  on  the  ground  that  this  evidence 
was  improperly  rejected, 

M.  Chambers,  Lush,  and  C.  E.  Pollock,  now  shewed  cause.  The  evidence  was 
properly  rejected.  What  a  party  says  who  once  had  possession  of  the  goods,  but  had 
parted  with  them,  is  not  admissible  against  the  plaintiff'.  No  conspiracy  was  shewn 
here  between  the  plaintiff  and  Cotterell,  and  the  ordinary  rules  as  to  conspiracy  have 
no  application  whatever.  No  dominion  over  the  goods  was  exercised  by  the  party 
whose  bare  assertion  was  sought  to  be  given  in  evidence.  In  the  case  of  a  conspiracy, 
in  order  to  make  the  act  of  one  the  act  of  another,  the  conspiracy  must  first  be 
established  :  Beg.  v.  Blake  (6  Q.  B.  126).  It  ought  to  have  been  shewn  here  that  the 
plaintiff  allowed  Cotterell  to  deal  [80]  with  the  goods.  In  Peacock  v.  Harris  (:>  A.  &E. 
4.53),  Lord  Denman,  C.  J.,  said,  "A  contemporaneous  declaration  may  be  admissible  as 
part  of  a  transaction,  but  an  act  done  cannot  be  varied  or  qualified  by  insulated  declara- 
tions made  at  a  later  time."  [  Alderson,  B.  I  do  not  think  that  the  question  turns  upon 
whether  it  is  a  conspiracy  or  not,  but  whether  or  not  it  is  an  act  of  one  of  the  parties 
to  the  tran.saction.  The  plaintiff'  claims  the  property  through  Cotterell,  and  rests  his 
case  upon  that  title  ;  the  defendants,  on  the  other  hand,  .say  that  the  transaction  was 
altogether  fictitious.  Now,  unless  that  transaction  was  real,  the  plaintiff's  daughter 
was  not  in  possession.  If  I  were  to  say  "  Take  these  goods  away,"  and  put  them  into 
your  hand,  that  would  clearly  be  an  act.]  [Thev  also  referred  to  Bex  v.  Hardy 
(24  How,  St.  Tr.  449).] 

Cockburn,  E.  James,  and  Hawkins,  in  support  of  the  rule,  were  not  heard. 

[Alderson,  B.  It  seems  to  me  that  the  evidence  rejected  was  admissible,  and 
that  this  rule  must  be  m;ide  absolute.  The  plaintiff  claims  these  goods  through  the 
sale  which  is  alleged  to  have  taken  place  between  himself  and  Cotterell.  On  the 
part  of  the  defendant,  it  was  contended  that  this  transaction  was  altogether  of  a 
fictitious  character,  and  the  real  and  substantial  question  in  the  cause  was,  whether 
the  transaction  was  real  or  not.  Now,  upon  the  reality  of  that  transaction  will  depend 
the  fact,  whether  the  plaintiff's  daughter  was  or  was  not  in  possession  of  the  goods  at 
the  time  they  were  seized.  If  the  transaction  was  real,  she  was  in  possession  ;  if  it 
was  not,  she  was  not.  The  evidence,  therefore,  was  admissible  as  an  act  done  by  one 
of  the  jmrties  to  that  transaction.  It  was  admissible  as  evidence;  it  is  altogether 
another  question  [81]  what  weight  it  would  have  had  with  the  jury.  It  is  a  mistake 
to  say  that  a  conspiracy  must  be"  proved  before  the  acts  of  the  alleged  conspirators  can 
be  given  in  evidence.  It  is  competent  to  prove  insulated  acts  as  steps  by  which  the 
conspiracy  itself  may  be  established. 

KOLFE,  B.  1  am  of  the  same  opinion.  This  has  been  put  upon  the  footing  of  a 
mere  declaration  by  a  stranger ;  but  it  is  clear  that  a  claim  may  be  manifested  by 
words  as  well  as  acts.  Whether  it  be  by  words  or  otherwise,  it  seems  to  me  to  be 
perfectly  immaterial.     Pei'haps,  where  a  party  lays  hold  of  the  goods  and  says,  "These 
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are  mine,"  it  might  be  a  stronger  act ;  but,  in  either  case,  whether  by  a  manual  act 
or  by  words,  a  claim  may  be  made.     It  is  an  act. 

Platt,  R,  concurred. 

Pollock,  C.  B.  1  entirely  concur  with  the  rest  of  the  Court  in  thinking  that 
there  ought  to  be  a  new  trial.  I  think  that  the  inquiry  was  stopped  too  soon  at  the 
trial ;  but  upon  that  1  say  no  more  ;  but  I  entirely  defer  to  the  authority  of  the  rest 
of  the  Court  upon  the  matter.  This  is  bj'  no  means  an  unimportant  question. 
The  rule,  therefore,  must  be  absolute. 

Rule  absolute. 


[82]  Dearie  v.  Ker.  June  12,  1849. — A  writ  of  audita  querehi  founded  upon  a 
release  should  be  obtained  by  motion  in  open  court,  upon  an  affidavit  of  the  facts  ; 
and  where  the  defendant  obtains  the  writ  without  such  affidavit,  the  Court  will 
set  it  aside. 

[S.  C.  7  D.  &  L.  231  ;  18  L.  J.  Ex.  448.] 

This  was  an  action  on  a  bill  of  exchange,  in  which  the  plaintiff  had  recovered 
judgment.  The  defendant  had  obtained  a  writ  of  audita  querela,  and  had  issued  a 
supersedeas  thereon. 

Lush,  on  a  former  day  in  the  present  term,  obtained  a  I'ule  calling  on  the  defendant 
to  shew  cause  why  the  writ  of  audita  querela  issued  and  the  allowance  thereof,  the 
supersedeas,  and  all  subsequent  proceedings,  should  not  be  set  aside,  and  why  the 
defendant  should  not  pay  the  amount  of  the  bill  in  the  original  action  into  court. 

It  appeared  by  the  plaintiff's  affidavits,  that  the  writ  was  founded  on  a  suggestion 
that  the  plaintiff  had  released  the  defendant  for  a  good  and  valuable  consideration  ; 
and  that  the  writ  had  been  sued  out,  and  allowed  in  open  court,  but  without  any 
affidavit  in  verification,  and  without  the  production  of  any  release. 

Lush.  It  would  seem  that  the  present  writ  had  been  sued  out  under  the  sup- 
position that  the  case  of  Giles  v.  HuU  (1  Exch.  59)  authorised  the  step  without 
affidavit ;  but  in  that  case  the  writ  had  been  previously  allowed,  and,  in  such  case, 
the  supersedeas  might  follow  as  a  matter  of  course.  It  appears  from  the  authorities 
collected  in  2  Wms.  Saund.  148  a.,  and  from  Burton's  Exchequer  Practice,  289  and 
the  following  pages,  that  the  Court  ought  to  have  the  matter  before  them  upon  which 
the  writ  of  audita  querela  is  founded,  and  that  this  ought  to  be  shewn  by  affidavit. 

The  Court  having  granted  a  rule  nisi, 

Hurlstone  now  shewed  cause.  There  is  a  complete  an-[83]-swer  to  the  last  part 
of  this  application  ;  for,  as  the  defendant  is  in  custody,  the  plaintiff  cannot  retain  the 
body  of  his  debtor  in  custody,  and  at  the  same  time  call  upon  him  to  pay  the  money 
into  court.  The  real  objection  raised  by  the  plaintiff'  to  this  writ  having  issued  is, 
that  it  was  sued  out  without  an  affidavit ;  but  no  affidavit  was  necessary,  as  the  writ 
issues  as  a  matter  of  common  right ;  and  for  this  the  case  of  Nathan  v.  Giles  (5  Taunt. 
557)  is  an  express  authority,  where  it  is  reported,  at  page  571,  that,  "  All  the  Court 
now,  and  repeatedly  in  the  course  of  the  preceding  arguments,  held  that  a  writ  of 
audita  querela  need  not  be  moved  for,  but  was  a  proceeding  of  common  right  and  ex 
debito  justitiiB."  The  writ  is  analogous  to  a  writ  of  error.  There  is  no  rule  in  this 
Court,  or  the  Court  of  Common  Pleas,  which  requires  the  writ  to  be  moved  for  in 
open  court.  In  the  Court  of  King's  Bench,  a  rule  of  Court  (9  Jac.  1)  required  the 
writ  to  be  moved  for  in  open  court.  The  case  of  Torrey  v.  Adey  (1  Bulst.  140)  gave 
rise  to  that  rule  ;  but  there  is  no  such  rule  to  be  found  in  this  Court.  It  is  also  said, 
that,  as  the  I'elease  here  was  by  deed,  the  Court  ought  to  have  an  opportunity  of 
inspecting  it ;  but  it  does  not  appear  that  this  release  was  by  deed.  The  authorities 
on  this  subject  are  collected  in  Co.  Litt.  100  a.  ;  Corbett  v.  Barnes,  2  Wms.  Saund. 
148  f. ;  Com.  Dig.  (L.,  I.).  [Alderson,  B.  How  is  the  Court  to  decide  upon  the 
matter  in  their  satisfaction,  except  by  affidavit,  and  motion  in  open  court  ?]  The  case 
in  Bulstrode  shews  that  there  was  no  necessity  for  an  affidavit  before  that  rule  of 
Court.  [Eolfe,  B.  If  the  writ  is,  as  you  contend,  of  common  right,  the  rule  of 
9  Jac.  1  in  effect  altered  the  law.  Now  the  Court  of  King's  Bench  did  not  make  a 
new  law,  but  that  being  the  law,  they  merely  ordered  that  a  notice  to  that  effect 
should  be  put  up  in  court.  The  rule  was  purely  declaratory.  Alderson,  B.  [84] 
The  meaning  of  the  writ  being  moved  in  open  court  is,  that  the  Court  is  to  be  informed 
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of  the  matter.  And  how  is  that  to  be  done,  except  by  affidavit?  The  passage  cited 
from  Nathan  v.  Giles  is  a  mere  obiter  dictum  ;  no  authority  was  given,  and  it  is  alto- 
gether very  vague.  It  would  be  productive  of  mischievous  consequences,  if  a  different 
rule  were  to  exist  in  the  different  Courts.]  Hurlstone  referi-ed  to  Lampton  v.  Colling- 
icood  (4  Mod.  306).  [Alderson,  B.  Peters  v.  White  (2  Show.  238)  was  the  case  of  an 
application  by  petition,  to  the  Lord  Chancellor.  Rolfe,  B.,  referred  to  Scriven  v.  Wright 
(2  Bulst.  10).  Alderson,  B.,  referred  to  Vin.  Abr.,  Audita  Querela  (D.),  60,  and 
Markham  v.  Turner  (Yelv.  15.5).] 

Pollock,  C.  B.  The  first  part  of  this  rule  must  be  made  absolute,  viz.  to  set 
aside  the  writ  and  supersedeas. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

T.  Jones,  in  support  of  the  rule,  was  not  called  upon. 

Rule  absolute  accordingly. 

[85]  LlDiiB  V.  SiMP.sON.  June  11,  1849. — In  an  action  on  the  case  for  an  injury  to  a 
watercourse  by  the  deposit  of  noxious  materials,  the  Master,  on  taxation, 
disallowed  costs  incurred  by  the  plaintiff  in  obtaining  specimens  of  earths  and 
plants  from  the  lands,  for  the  purposes  of  analysation  and  production  at  the 
trial : — Held,  that  such  disallowance  was  right. 

[S.  C.  IS  L.  J.  Ex.  377.] 

An  action  for  injuries  to  a  watercourse,  by  the  deposit  of  acids  and  other  noxious 
materials,  had  been  referred  to  arbitration.  The  Master,  on  the  taxation  of  costs, 
had  disallowed  all  costs  which  the  plaintiff  had  claimed  as  incurred  by  certain  of  his 
witnesses  in  viewing  the  lands  of  the  respective  parties,  and  in  selecting  and  taking 
specimens  of  earths  and  of  damaged  trees  and  plants  from  the  lands  of  the  parties,  for 
the  purposes  of  analysation,  and  to  be  produced  in  evidence  in  the  cause  and  on  the 
reference,  and  which  were  produced  on  the  reference. 

Pashley  now  moved  for  a  rule  calling  on  the  defendant  to  shew  cause  why  the 
Master  should  not  review  his  taxation,  and  contended  that  the  costs  in  question  ought 
to  be  allowed.  He  cited  Bastard  v.  Smith  (10  A.  &  E.  213),  Holmes  v.  Holmes  (2  Bing. 
7.5),  Whitehurst  v.  Penn  (9  Moore,  644,  n.),  Johnson  v.  Lmoson  (2  Bing.  341).  [Rolfe,  B. 
In  Ormerod  v.  Thompson  (16  M.  &  W.  860),  it  was  held,  that  the  expense  of  surveying 
and  taking  levels,  in  order  to  ascertain  whether  a  weir  had  been  improperly  raised,  to 
the  prejudice  of  the  plaintiff's  water-mill,  were  not  allowed  to  the  plaintiff  on 
taxation.  Alderson,  B.  We  do  not  allow  the  expenses  incurred  by  witnesses  being 
sent  to  view  the  place.] 

Pollock,  C.  B.  In  this  case  we  are  all  of  opinion  that  there  ought  to  be  no 
rule.  We  adhere  to  oin-  decision  in  the  case  of  Ormerod  v.  Thomjmn,  which  is  of 
recent  date. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 

[86]  Thompson  and  Another  v.  Bailey  and  Others.  June  9,  1849.— Where  a 
rule  nisi  has  been  obtained  for  a  new  trial,  or  to  enter  a  verdict  for  the  defendant, 
unless  the  plaintiff  consent  to  reduce  the  verdict,  and  the  plaintiff  consents  to 
reduce  the  verdict,  and  the  rule  is  thereupon  discharged,  each  party  pays  his  own 
costs  of  the  rule. 

In  this  case  a  rule  nisi  had  been  obtained  on  the  part  of  the  defendants  to  set  aside 
the  verdict  found  for  the  plaintiff,  and  for  a  new  trial,  or  to  enter  a  verdict  upon  the 
issues  raised  by  two  of  the  pleas,  unless  the  plaintiff  should  consent  to  reduce  the 
amount  of  the"  verdict.  The  plaintiff  agreed  to  the  terms  proposed,  and  the  rule 
was  by  consent  to  be  discharged.  A  question  having  arisen  as  to  the  payment  of  the 
costs  of  the  rule, 

Sir  F.  Kelly  now  applied  to  the  Court  for  their  direction  upon  the  matter. 

Sir  F.  Thesiger,  for  the  defendants. 

Pollock,  C.  B.,  after  consulting  the  Master,  said  :— The  Master  reports  to  us,  that 
where  a  rule  is  discharged  on  the  plaintiff's  consenting  to  reduce  the  verdict,  each 
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party  pays  his  own  costs.     The  Master  reports,  that  in  such  case  the  form  of  the  rule 
always  is,  that  the  rule  be  discharged  without  costs. 

Alderson,  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged,  without  costs. 

[87]  In  RE  Hammersmith  Rent-charge.  June  12,  1849. — Under  the  Tithe  Com- 
mutation Act,  6  (fe  7  Will.  4,  c.  71,  s.  82,  where  the  half-yearly  payment  of  rent- 
charge  on  land  shall  he  in  arrear  and  unpaid  for  the  space  of  forty  days,  and 
there  shall  be  no  sufficient  distress  upon  the  premises  liable  to  the  payment 
thereof,  it  shall  be  lawful  for  any  Judge  of  her  Majesty's  courts  of  record  at 
Westminster,  upon  an  affidavit  of  the  facts,  to  order  a  writ  to  issue  to  the  sheriff, 
requiring  him  to  summon  a  jury  to  assess  the  arrears  of  the  rent-charge  remaining 
unpaid,  and  to  retuin  the  inquisition  thereupon  taken  to  some  one  of  the 
superior  courts,  &e. : — Held,  (per  Pollock,  C.  B.,  Alderson,  B.,  and  Platt,  B., 
dissentiente  Parke,  B.),  that  such  order  could  be  made  on  an  ex  parte  application 
to  the  Judge. 

[S.  C.  7  D.  &  L.  41  ;  19  L.  J.  Ex.  66;  14  Jur.  917.     Referred  to,  Eer/.  v.  Cheshire 
Lines  Committee,  1873,  L.  R.  8  Q.  B.  348;  fFood  v.  (Food,  1874,  L.  R.  9  Ex.  196.] 

Lush  had  obtained  a  rule  in  this  case,  on  behalf  of  one  John  Holt,  calling  upon 
the  vicar  of  Hammersmith  to  shew  cause  why  an  order  of  Platt,  B ,  of  the  29th  of 
September,  1844,  should  not  be  rescinded,  and  why  all  subsequent  proceedings  had 
thei'ein  should  not  be  set  aside,  with  costs. 

The  rule  was  drawn  up  on  reading  the  order  and  certain  affidavits.  The  order 
was  as  follows  : — 

"In  re  Hammersmith  Rent-charge,  Allotment  13G4  and  1365.  Upon  reading  the 
affidavits  of  Alfred  Seaich  and  another,  I  do  order  that  a  writ  do  issue  out  of  her 
Majesty's  Court  of  Exchequer  of  Pleas  at  Westminster,  directed  to  the  sheriff  of 
Middlesex,  requiring  the  said  sheriff  to  summon  a  jury  to  assess  the  arrears  of 
rent-charge  apportioned  on  lands  numbered  1364  and  1365  in  the  plan  annexed 
to  the  Hammersmith  apportionment,  pursuant  to  the  statute  6  tfe  7  Will.  4,  c.  71, 
ss.  82,  85." 

The  affidavits  shewed  that  this  order  was  made  ex  parte,  without  summons  or 
notice,  upon  affidavits  of  the  rent-charge  being  in  arrear  and  unpaid  for  the  space  of 
forty  days  next  after  the  half-yearly  day  of  payment,  and  there  being  no  sufficient 
distress  on  the  premises  liable  to  pay  the  rent-charge.  The  two  allotments  mentioned 
in  the  order  were  in  the  occupation  of  Holt  as  tenant  thereof,  who,  without  the 
knowledge  of  his  landlord,  had  allowed  the  rent-charge  to  become  in  arreai-.  The 
apportionments  were  numerous,  and  many  of  them  of  small  amounts.  The  sum 
apportioned  in  respect  of  the  lands  in  question  was  only  6s.  6d. 

Cause  was  .shewn  in  Hilary  Term  last  (January  13),  by  Hugh  Hill;  and  Lush  and 
Bovill  were  heard  in  support  of  the  rule. 

[88]  The  following  eases  were  referred  to  on  the  argument: — Bex  v.  Benii  (6  T.  R. 
198),  Harper  v.  Carr  (7  T.  R  270),  Painter  v.  The  Liverpool  Gas  and  Cuke  Company  (3  A. 
&  E.  433),  Gibbs  v.  Stead  (8  B.  &  C.  528),  Capel  v.  Cliild  (2  C.  &  J.  558),  Li  the  Matter 
of  the  Camberwell  Bent-charge  (4  Q.  B.  151),  and  1  &  2  Vict.  c.  110. 

As  the  learned  Judges  in  their  several  opinions  fully  commented  upon  the  ai'gu- 
ments  of  the  learned  counsel,  i't  is  unnecessary  to  state  them  here. 

The  Court  held  it  to  be  clear,  upon  the  affidavits,  that  there  was  no  sufficient 
distiess  upon  the  premises,  and  that  upon  that  point  there  was  no  ground  to  set  aside 
the  order,  if  valid  ;  but  upon  the  question  whether  or  not  such  order  could  be  made 
ex  parte,  the  Court  took  time  to  consider. 

Cur.  adv.  vult. 

The  Court  being  divided  in  opinion,  the  learned  Judges  now  proceeded  to  pro- 
nounce their  judgments  seriatim. 

Platt,  B.  In  this  ease  Mr,  Lush  obtained  a  rule  nisi  to  rescind  an  order  made 
by  me  on  the  29th  of  September  last,  under  the  82nd  section  of  the  6  &  7  Will.  4, 
c.  71.  The  question  raised,  and,  upon  shewing  cause,  discussed,  was,  whether,  upon 
an  affidavit  stating  that  the  rent-charge  was  in  arrear  and  unpaid  for  the  space  of 
forty  days  next  after  the  half-yearly  day  of  payment,  and  that  there  was  no  sufficient 
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distress  on  the  premises  liable  to  the  payment  thereof,  that  order  should  have  been 
made  ex  parte. 

The  8Ist  section  of  the  Act  authorises  the  person  entitled  to  the  rent-charge,  in 
case  it  shall  be  in  arrear  and  unpaid  for  twenty-one  days  next  after  any  half-yearly 
day  of  payment,  and  he  shall  have  given  ten  days'  notice  in  [89]  writing  to  the 
tenant  in  possession,  to  distrain  upon  the  land  liable  to  the  payment  thereof.  And 
by  the  82nd  section  it  is  enacted,  "that  in  case  the  rent>charge  shall  be  in  arrear  and 
unpaid  for  the  space  of  forty  days  next  after  any  half-yearly  day  of  payment,  and 
there  shall  be  no  sufficient  distress  on  the  premises  liable  to  the  payment  thereof, 
it  shall  be  lawful  for  any  Judge  of  her  Majesty's  courts  of  record  at  Westminster, 
upon  affidavit  of  the  facts  to  order  a  writ  to  be  issued,  directed  to  the  sheriff  of  the 
county  in  which  the  lands  chargeable  with  the  rent-charge  are  situated,  requiring  the 
sheriff  to  summon  a  jury  to  assess  the  arrears  of  rent-charge  remaining  unpaid,  and 
to  return  the  inquisition  thereupon  taken  to  some  one  of  her  Majesty's  courts  of  law 
at  Westminster  ;  and  that  a  copy  of  such  writ,  and  notice  of  the  time  and  place  of 
executing  the  same  shall  be  given  to  the  owner  of  the  land,  or  left  at  his  last  known 
place  of  abode,  or  with  bis  known  agent,  ten  days  previous  to  the  execution  thereof, 
and  the  sheriff  is  thereby  required  to  execute  such  writ  according  to  the  exigency 
thereof ; "  and  it  is  further  enacted,  that  "  the  costs  of  such  inquisition  shall  be  taxed 
by  the  proper  officer  of  the  Court ;  and  that  thereupon  the  owner  of  the  rent-charge 
may  sue  out  a  writ  of  habere  facias  possessionem  directed  to  the  sheriff,  commanding 
him  to  cause  the  owner  of  the  rent-charge  to  have  possession  of  the  lands  chargeable 
therewith,  until  the  arrears  of  rent-charge  found  to  be  due,  and  the  said  costs,  and 
also  the  costs  of  such  wi-it  and  of  executing  the  same,  and  of  cultivating  and  keeping 
possession  of  the  lands,  shall  be  fully  satisfied  :  provided  that  not  more  than  two  years 
arrears  over  and  above  the  time  of  such  possession  shall  be  at  any  time  recoverable." 
By  the  83rd  .section,  it  is  further  enacted,  "that  it  shall  be  lawful  for  the  Court  out 
of  which  such  writ  shall  have  issued,  or  any  Judge  at  chambers,  to  order  the  owner 
of  the  rent-charge  who  shall  be  in  possession  by  virtue  of  [90]  such  writ,  from  time 
to  time  to  render  an  account  of  the  rents  and  produce  of  the  lands,  and  of  the  receipts 
and  payments  in  respect  of  the  same,  and  to  pay  over  the  surplus  (if  any)  to  the 
person  for  the  time  being  entitled  thereunto,  after  satisfaction  of  such  arrears  of  rent- 
charge,  and  all  costs  and  expenses  as  aforesaid,  and  thereupon  to  order  a  writ  of 
supersedeas  to  issue  to  the  said  writ  of  habere  facias  possessionem,  and  also  by  rule  or 
order  of  such  Court  or  Judge  from  time  to  time  to  give  such  summary  rehef  to  the 
parties  as  to  the  said  Court  or  ludge  shall  seem  fit." 

In  support  of  the  rule,  Mr.  Lush  cited  Rex  v.  Benn  (6  T.  E.  198),  Harper  v.  t'o/T 
(7  T.  R.  270),  and  Painter  v.  The  Liverpool  Gas  awl  Coke  Compani/  (3  A.  &  E.  433),  and 
assimilated  the  power  conferred  upon  a  Judge  by  the  82nd  section  to  that  of  justices 
to  issue  a  warrant  to  levy.  But  such  a  warrant  is  a  process  in  the  nature^  of  an 
execution,  and  the  provisions  of  the  43  Eliz.  c.  2,  s.  4  ;  17  Geo.  2,  c.  38,  s.  7  ;  and 
4  Geo.  4,  c.  xxxix ,  s.  72,  consisted  with  the  ordinary  course  of  proceeding  adopted 
for  the  purpose  of  obtaining  it.  In  Capel  v.  C7iild  (2  C.  &  J.  558),  the  requisition  issued 
without  any  previous  notice  of  the  charge  of  neglect  on  which  it  is  founded,  and  the 
course  of  the  proceeding  in  the  Bishop's  Court  excluded  the  incumbent  from  setting 
it  aside,  or  shewing  whv"  it  should  not  be  obeyed.  In  Gihbs  v.  Stead,  the  Court  held 
that  a  tax-collector  could  not  distrain  as  upon  a  neglect  or  refusal  to  pay  the  taxes, 
without  affording  the  party  assessed  a  reasonable  opportunity  of  complying  with  the 
demand  of  them.  But  how  do  these  decisions  tend  to  shew  that  the  82nd  section  is 
not  to  be  read  according  to  the  natural  meaning  of  the  expres.sions  used  ?  The  Judge's 
order  does  not  operate  as  an  execution.  It  is  but  the  first  step  towards  an  execution  ; 
it  does  not  conclude  [91]  the  owner  of  the  land.  He  must  have  notice  of  the  writ 
of  inquiry  and  the  proceedings  thereon.  It  is  enacted,  that  in  case  the  rent  shall  be 
in  arrear"  and  unpaid  for  the  space  of  forty  days  next  after  any  half-yearly  day  of 
payment,  and  there  shall  be  no  sufficient  distress  on  the  premises  liable  to  the  payment 
thereof,  it  shall  be  lawful  for  a  judge,  upon  affidavits  of  the  facts,  to  order  a  writ  to 
be  issued,  &c.  ;  that  is,  in  other  words,  that,  upon  affidavit  stating  the  fact  of  the 
rent-charge  being  in  arrear  and  unpaid  for  the  space  of  forty  days  next  after  any 
half-yearly  day  of  payment,  and  also  the  fact  of  there  being  no  sufficient  distress  on 
the  premises  liable  to  the  payment  thereof,  it  shall  be  lawful  for  the  judge  to  order 
a  writ  to  be  issued  &c.     Upon  producing  the  record  or  rule  of  an  inferior  court,  and 
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an  affidavit  verifying  the  seal  of  the  court  and  the  signature  of  the  proper  officer,  the 
record  or  rule  may  be  removed  by  a  judge's  order  made  ex  parte,  undei'  the  22nd 
section  of  the  1  &  2  Vict.  c.  110.  In  Si/mmids  v.  Dimsdale  (2  Exch.  533),  this  Court 
supported  an  ex  parte  order  for  a  certiorai'i  to  remove  a  cause  from  the  county  court, 
under  the  9  &  10  Vict.  95,  s.  90.  Such  an  order,  however,  is  subject  to  be  discharged 
and  the  cause  to  be  remitted  to  the  inferior  court,  if,  on  the  plaintift''s  application, 
a  Judge,  on  hearing  the  pai'ties,  should  think  that  it  ought  not  to  have  been  made, 
and  that  a  procedendo  should  issue.  So,  in  this  case,  the  83rd  section  seems  to  afford 
the  owner  of  the  land  every  protection,  by  authorising  the  Court  out  of  which  the 
writ  shall  have  issued,  or  any  Judge  at  chambers,  not  only  to  compel  an  account  of 
the  rent  and  profits,  and,  after  satisfaction  of  the  arrears  of  rent  charge  and  costs,  to 
supeisede  the  writ  of  possession,  but  also  from  time  to  time  to  give  the  parties  such 
summary  relief  as  to  the  Court  or  Judge  shall  seem  fit.  It  would  seem,  from  the 
repoi't  of  The  L'ainhenvell  Eent-charge,  that  the  order  for  the  writ  of  [92]  inquiry 
and  assessment  in  that  case  was  made  ex  parte.  Guided  by  the  plain  language  of  the 
82nd  section,  by  the  practice  of  the  Court  to  grant  ex  parte  orders  in  a  variety  of 
other  cases,  and  by  the  remedial  provisions  of  the  83rd  section,  I  thought  that,  upon 
an  affidavit  of  the  facts,  it  was  lawful  for  the  judge  to  grant  the  order  for  the  writ 
to  the  sheriff  ex  parte.  The  arguments  of  the  counsel,  and  the  reconsideration  of 
the  particular  enactments,  have  tended  to  confirm  that  opinion.  It  seems,  therefore, 
to  me,  that  this  rule  should  be  discharged. 

Alderson,  B.  This  was  an  application  to  rescind  an  order  of  my  Brother  Piatt, 
the  terms  of  which  have  already  been  stated.  The  only  point  on  which  the  Court 
have  entertained  any  doubt,  and  on  which  they  are  not  agreed,  is,  whether  the  order 
ought  to  be  set  aside  on  the  ground  that  it  has  been  made  ex  parte.  It  appears  that 
the  tithes  due  to  the  vicar  have  been  commuted  for  the  annual  sum  of  5461.,  and  have 
been  duly  apportioned  under  the  Act  of  Parliament.  It  further  appears  that  the 
sum  appoitioned  in  respect  of  the  land  No.  1 945,  was  the  sum  of  6s.  6d.  ;  and  it  is 
obvious  from  the  number  of  apportionments,  and  the  smallness  of  many  of  their 
amounts  respectively,  that  this  is  a  most  vital  question  to  the  incumbent ;  for  the 
addition  of  the  expense  of  a  summons  nisi  to  the  costs  of  the  proceedings  would 
probably  desti'oy  the  whole  value  of  the  matter  in  dispute  :  and,  as  this  is  a  question 
which  affects  the  whole  kingdom,  its  impoi'tance  extends  much  farther  than  the 
present  case.  If  it  weie,  however,  a  question  of  substantial  justice,  I  should  have 
much  more  difficulty  in  coming  to  a  decision  upon  it.  But,  in  truth,  I  look  upon  it 
as  only  a  question  of  form,  and  of  the  reasonable  construction  of  two  sections,  the  8 1st 
and  82nd  of  this  particular  Act  of  Parliament.  For  the  only  point  really  is,  whether 
the  writ  is  to  issue  ex  parte,  and  the  person  who  complains  of  it  (which  will  probably 
happen  [93]  only  in  one  ease  out  of  a  hundred)  is  to  obtain  relief  by  applying  to  set 
it  aside,  or  whether,  in  all  the  other  ninety-nine  cases,  the  further  expense  of  a 
summons  and  service  is  to  occur,  thus  adding  an  additional  sum  in  every  case  to  the 
costs,  for  the  repayment  of  which  to  the  vicar  there  is  no  provision  that  I  can  find. 
There  is  no  doulDt  which  is  the  more  expedient  course.  The  one  suggested  would  in 
this  and  many  similar  cases  be  an  absolute  denial  of  justice  to  the  incumbent.  Will, 
then,  the  words  of  the  Act  fairly  bear  another  construction,  and  is  there  any  reasonable 
authority  on  which  we  can  act  in  conformity  to  the  plain  justice  of  the  case?  I  am  of 
opinion  that  both  these  questions  may  be  answered  in  the  affirmative.  I  think,  first, 
that  the  very  words  of  the  Act  may  well  be  so  construed.  By  the  81st  section,  a 
power  of  distress  is  given  after  twenty-one  days  of  rent-charge  in  arrear.  This  is 
clearly  a  power  to  be  exercised  by  the  party,  without  previous  notice  to  the  payer. 
Then  follows  the  82nd  section,  by  which  it  is  provided,  that  if  the  rent-charge  shall 
be  in  arrear  for  forty  days  (a  longer  period),  and  no  sufficient  distress  be  on  the 
premises,  a  Judge  of  the  superior  courts,  on  affidavit  of  the  party,  may  order  a  writ 
to  be  issued.  Nothing  is  said  in  the  Act  of  the  necessity  of  summoning  the  party. 
It  seems  to  me  that  this  provision  following  an  ex  parte  proceeding  in  the  81st  section, 
may  very  reasonably  be  taken  to  direct  an  ex  parte  proceeding  also,  but  qualified  by 
the  circumstance  of  the  party's  having  a  sufficient  affidavit  to  satisfy  a  Judge  of  the 
truth  of  cei'tain  facts.  And  this  is  confirmed  by  the  protection  expressly  given  to  the 
party  to  be  aflf'ected  by  it ;  for  a  copy  of  this  writ,  and  a  notice  of  the  time  and  place 
of  executing  the  same,  are  then  to  be  left,  ten  days  previous  to  the  execution,  with 
him  or  his  agent.     This  enables  him  either  to  appear  to  see  justice  done  by   the 
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sheriff,  or,  if  necessary,  to  apply  to  set  aside  the  Judge's  order.  No  injustice  can 
therefore  be  done  to  the  party  by  our  holding  the  original  order  to  issue  the  writ, 
although  [94]  made  ex  parte,  to  be  sufficient.  He  cannot  be  punished  without  the 
opportunity  of  being  heard.  But  secondly,  there  is  authority  for  our  so  holding;  for 
the  case  has  already  come  before  the  Court  of  Queen's  Bench,  in  4  Q.  B.  1.51 — The 
C'ambenvell  case.  That  ease  was  argued  by  the  Lord  Chief  Baron,  and  on  the  other 
side  by  Sir  W.  Follet.  This  objection  was  on  the  surface.  It  was  not  mentioned  at 
the  bar,  nor  adverted  to  by  the  Court,  and  j'et  the  order  there  was  supported,  which 
it  could  not  have  been,  if  this  had  been  a  valid  objection.  The  decision  was  in  the 
year  1843,  and  has  been  very  extensively  acted  upon  since  that  period,  there  having 
been  produced  before  us  nineteen  separate  orders  of  nine  different  Judges,' in  which 
they  have  all  so  construed  the  Act.  I  am,  therefore,  disposed  to  consider  this  as  a 
binding  precedent  for  the  construction  which,  even  without  it,  I  should  myself  put  on 
the  provisions  of  the  6  &  7  Will.  4,  c.  71.  But,  then,  we  were  referred  to  certain 
cases,  and  the  principal  reliance  was  placed  on  Cajyel  v.  Child  (2  C.  &  J.  .5.58).  Now, 
without  saying  how  far,  if  it  were  res  Integra,  I  should  agree  in  that  decision,  and 
accepting  it  as  an  authority  in  a  similar  case,  although  it  is  difficult  to  understand 
why  the  bishop,  whom  the  legislature  permitted  to  act  "on  his  own  knowledge," 
should  be  required  to  summon  a  party  any  more  than  a  magistrate,  who  is  to  present 
a  road  "  on  his  own  view,"  should  summon  the  inhabitants  before  he  does  it,  which  no 
one  ever  dreamt  he  ought  to  do ;  yet  it  is  clearly  put  there,  that  the  ex  parte  pro- 
ceeding of  the  bishop  in  that  case  was  a  judgment  on  a  definite  matter  by  the  bishop 
against  the  incumbent ;  and  Lord  Lyndhurst  intimates  in  his  judgment,  p.  .575,  that, 
if  there  could  have  been  a  proceeding  to  cancel  that  requisition,  it  might  have  been 
different.  But  there  the  only  subsequent  proceedings  were  for  the  purpose  of  carrying 
into  further  effect  the  final  ex  parte  [95]  judgment.  The  cases  of  Bex  v.  Benn  and 
Church  (6  T.  R.  198)  and  Harper  v.  Carr  (7  T.'R.  274)  were  also  cited.  Those  were 
warrants  of  distress  for  seizing  the  party's  goods.  There  nothing  more  was  to  be 
done,  except  to  levy  the  amount  on  the  defendants.  They  also  were  in  the  nature  of 
final  judgments ;  and  the  law  as  to  those  is  well  settled,  and  not  to  be  disputed.  Yet 
even  the  principles  so  laid  down  are  not  inflexible ;  for  in  the  case  of  an  ex  parte 
execution  in  debt,  without  a  previous  writ  of  inquiry  to  ascertain  the  proper  amount, 
they  yield  to  an  established  course  of  practice.  But  certainly  the  authorities  do  shew, 
that  where  the  proceeding  is  in  the  nature  of  a  final  judgment  against  a  party,  he 
must  in  general  be  summoned,  and  have  the  opportunity  of  being  heard  before  the 
judgment  can  be  properly  pronounced  against  him.  But  here  I  cannot  treat  the 
issuing  of  this  writ  as  a  judgment,  nor  do  I  think,  that,  if  it  issues  ex  parte,  the  party 
is  punished  without  the  opportunity  of  being  heard.  For  it  is  no  more  like  a 
judgment  than  a  writ  of  capias  is,  which,  after  the  Judge  has  been  satisfied  of  certain 
facts  by  affidavit,  he  is  to  issue  against  a  defendant ;  and  yet  there  the  proceeding 
which  issues  ex  parte  deprives  him  of  his  liberty.  In  that  case  the  context  of  the 
statute  in  which  the  provision  is  found  is  the  authority  for  its  so  issuing  ;  and  there, 
as  here,  the  remedy  of  the  party  affected  by  the  proceeding  is  by  an  application  to 
the  Judge  or  the  Court  to  rescind  or  qualify  the  original  order.  For  this  purpose  I 
think  the  long  notice  given  to  the  party  before  the  execution  of  the  writ  was  provided. 
The  legislature  must  be  taken  to  know  and  to  make  their  provisions  in  conformity 
with  the  well-known  and  universal  practice  of  the  superior  courts  as  to  these  matters. 
For  these  reasons,  and  considering  this  to  be  the  proper  and  reasonable  construction 
of  this  Act,  1  am  [96]  of  opinion  that  the  order  was  rightly  made  ex  parte,  and  that 
this  rule  for  rescinding  it  should  be  discharged. 

P.iRKE,  B.  In  this  case  an  application  was  made  in  Hilary  Term  last,  to  set  aside 
an  order  of  mv  Brother  Piatt,  and  the  proceedings  thereon,  under  the  Tithe  Com- 
mutation Act,'6  &  7  Will.  4,  c.  71,  s.  82.  It  has  stood  over  in  consequence  of  a 
difference  of  opinion  among  those  of  the  Judges  who  heard  the  case,  which,  I  regret 
to  say,  continues,  as  I  difter  from  my  brethren.  It  relates  only  to  the  question, 
whether  my  Brother  Piatt's  order  was  invalid  in  consequence  of  its  having  been  made 
ex  parte,  without  a  summons  or  notice  to  the  parties  liable  to  pay  the  tithe-rent.  In 
other  respects  we  all  agreed,  and  we  expressed  our  opinion,  when  the  case  was  lie=i™. 
that  the  affidavits  shewed  that  there  was  no  sufficient  distress  upon  the  premises  liable 
to  the  rent-charge  :  that  is,  upon  the  lands  charged  with  it  ;  and  that  there  was  no 
ground   to  set  aside  the  proceedings,  if  the  order  itself  was   valid.     The  order  m 
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question  was  made  in  supposed  pursuance  of  the  S2nd  section  of  the  Act,  which  1 
need  not  read,  as  my  Brother  Piatt  has  already  done  so.  It  is  not  stated  in  terms, 
whether  the  order  is  to  be  on  summons  or  not.  The  language  used,  in  its  ordinary 
sense  rather  leads  to  the  inference  that  no  summons  or  notice  is  necessary,  though  it 
is  capable  of  the  other  construction.  But  it  has  long  been  a  received  rule  in  the 
administration  of  justice,  that  no  one  is  to  be  punished  in  any  judicial  proceeding, 
unless  he  has  had  an  opportunity  of  being  heard.  This  is  laid  down  in  Bof/g's  case 
(11  Co.  99),  in  Bex  v.  The  Chancellor  of  the  University  of  Cambridge  (1  Str.  559),  in 
Dr.  Bentley's  case.{6  T.  E.  198);  and  in  the  case  of  Bex  v.  Benn  (7  id.  275),  Lord  [97] 
Kenyon  held,  that  this  was  an  invariable  maxim  in  our  law  ;  and  therefore,  in  the 
case  of  a  distress  for  a  poor-rate,  the  party  should  have  an  opportunity  of  shewing 
cause  why  this,  which  Lord  Kenyon  treats  as  an  execution,  should  not  issue  against 
him,  although  the  statute  43  Eliz.  c.  2,  s.  4,  giving  the  power  to  levy  by  distress  and 
sale,  is  silent  on  the  subject  of  a  summons.  Lord  Kenyon  repeated  the  same  rule  in 
Harpur  v.  Carr  (7  T.  K.  275).  The  like  rule  prevailed  in  the  case  of  Bex  v.  Gaskin, 
(8  T.  R.  209),  and  in  Ex  parte  Kinning  (4  C.  B.  507),  Gihhs  v.  Stead  (8  B.  &  C.  528), 
and  in  many  other  cases.  In  Capel  v.  Child,  Bayley,  B.,  says,  that  he  knows  "  of  no 
case  in  which  you  are  to  have  a  judicial  proceeding,  by  which  a  man  is  to  be  deprived 
of  any  part  of  his  property,  without  his  having  an  opportunity  of  being  heai'd."  And 
accordingly,  though  the  late  statute,  on  which  that  case  depended,  the  57  Geo.  3, 
c.  99,  s.  50,  authorised  a  bishop,  whenever  it  should  appear  to  his  satisfaction,  either 
of  his  own  knowledge  or  upon  proof  by  affidavit,  that,  by  an  incumbent's  negligence, 
the  spiritual  duties  were  inadequately  performed,  to  require  him  to  appoint  a  curate, 
and  in  default  to  appoint  one  with  a  salary,  the  Court  of  Exchequer  held,  that  the 
established  pilnciple  must  prevail,  and  that  the  Bishop  of  London  could  not  proceed 
without  a  summons  to  the  incumbent,  although  he  acted  on  his  own  knowledge. 
This  is  an  extremely  strong  case,  and  shews  how  powerful  the  principle  of  justice  is 
in  all  judicial  proceedings: — quicunque  aliquid  statuerit,  parte  inaudita  altera,  <Bquum 
licet  statuerit,  haud  ajquus  fuerit.  1  he  language  of  that  Act  was  much  more  in  favour 
of  ex  parte  proceedings  than  the  words  used  in  that  now  under  consideration,  and  yet 
the  principle  of  justice  prevailed. 

Mr.  Hill,  in  arguing  against  the  rule  in  this  case,  endea-[98]-voured  to  distinguish 
the  cases  I  have  referred  to  from  the  present,  by  denying  that  this  was  in  the  nature 
of  an  execution.  In  the  case  of  a  proceeding  merely  to  cause  another  to  appeal'  to 
answer  a  claim  or  charge,  the  rule  certainly  does  not  apply,  as  in  the  old  proceeding 
on  a  Judge's  order  to  hold  to  bail,  nor  does  it  under  the  Act  1  &  2  Vict.  c.  110  ;  and 
this  is  clear  by  the  context.  But  Mr.  Hill  was  unsuccessful,  in  my  opinion,  in  estab- 
lishing this  distinction.  The  Judge's  order  is,  under  the  statute,  the  first  step  towards 
an  execution  of  a  writ  of  habere  facias  possessionem,  and  the  pai'ty  liable  has  no 
opportunity  given  to  him,  as  a  matter  of  light,  to  come  in  before  the  Court  or  a 
Judge  to  shew  cause  why  such  an  execution  should  not  issue.  When  once  that  step 
is  taken  an  execution  is  inevitable,  for  the  83rd  section  seems  to  me  to  apply  only  to 
cases  where  possession  is  taken  Had  the  statute  given  such  a  power  of  appearing  and 
objecting,  as  a  matter  of  right,  I  should  have  held  that  the  Judge's  order  was  for 
a  writ  in  the  nature  of  mesne  process  ;  but  this  writ  being,  in  truth,  the  first  step  in 
an  execution,  which  being  taken,  the  party  liable  cannot  resist  an  execution  for  the 
rent,  arrears,  and  costs,  which  would  greatly  exceed  the  amount  of  the  arrears,  I  think 
the  Judge  must  be  considered  as  acting  judicially.  He  is  to  decide  upon  the  fact  of 
arrears  and  the  deficiency  of  distress,  at  least  in  the  first  instance ;  and,  in  adjudicating 
that  an  execution  should  issue,  is  acting  judicially,  and  is  therefore  bound  by  the 
general  rule. 

It  was  then  attempted  to  ))e  shevfn  that  the  question  had  been  concluded  by 
authority,  and  that  attempt,  I  think,  failed  ;  for  the  production  of  nineteen  oiiginal 
oi'ders,  which  Mr.  Hill  had  obtained  before  nine  diHerent  Judges,  in  none  of  which 
had  the  question  been  raised,  cannot  be  considered  as  a  binding  authority,  nor  does 
the  omis,sion  of  the  counsel  to  take  the  objection,  in  the  case  of  The  Ca7nberu'eU  Bent- 
charge  (4  Q.  B.  151),  afl'ect  the  case.  I  think,  [99]  therefore,  the  order  was  not  valid, 
and  the  rule  ought  to  be  made  absolute. 

Pollock,  C.  B.,  said  :  I  regret  very  much  that  the  consideration  which,  for  a 
considerable  time,  the  members  of  the  Court  have  given  to  this  subject,  has  not 
produced  that  unanimity  which  is  always  desirable    in  an  important   decision,  and 


4  EX.  100.  IN    RE    HAMMERSMITH    RENT-CHARGE  1141 

indeed  iu  every  decision  ;  but  I  agree  with  my  Brothers  Alderson  and  Piatt,  that  this 
rule  must  be  dischaiged.  After  the  judgments  which  have  been  delivered,  bv  my 
learned  Brothers  Parke  on  the  one  side,  and  Alderson  and  Piatt  on  the  other,  I  think  it 
unnecessary  to  occupy  the  time  of  the  Court  in  any  lengthened  observations  upon  the 
subject.  The  question  is,  whether  the  order  of  my  Brother  Piatt  is  valid  ;  and  I  am 
of  opinion  that  it  is.  The  case  that  has  been  referred  to,— In  the  Matter  of  the  Camber- 
well  Bent-charge, — I  think  substantially  decides  it.  The  authority  of  that  case  has 
been  questioned,  because  the  objection  was  not  taken  and  overruled.  But  one  may 
fairly  say  of  the  very  eminent  advocate  who  conducted  the  case  on  the  part  of  the 
complainant, — I  mean  Sir  William  Follett,— that  he  was  not  likely  to  omit  to  take  an 
objection  which,  as  my  Brother  Alderson  has  properly  observed,  really  lay  on  the  very 
surface  of  the  case.  The  objection  was  not  taken  by  the  counsel,  and  did  not  occur  to 
the  Bench  ;  it  was  not  suggested  in  the  course  of  the  discussion  that  any  such  objec- 
tion could  be  made,  and  from  that  time  to  the  present,  a  period,  it  is  very  true, 
of  not  more  than  six  or  seven  years,  no  less  than  nineteen  orders  have  been  made  by 
nine  different  Judges,  and  it  has  certainly  been  apparently  the  understanding  of  the  pro- 
fession that  such  is  the  practice.  Now,  if  it  be  conceded  that  the  language  of  the  Act 
of  Parliament  is  such  that  it  may  be  construed  either  the  one  way  or  the  other, — if  it 
be  conceded  that  there  is  an  apparent  authority,  [100]  and  that  there  has  been  a  practice 
of  some  years, — and  if  it  be  conceded,  as  I  think  it  must  be,  as  stated  by  my  Brother 
Alderson,  that  this  is  by  far  the  most  convenient,  and  indeed,  with  reference  to  the 
object  of  the  statute,  is  the  only  construction  one  can  really  give  it,  (for,  as  Lord 
Denman  said,  in  the  case  of  The  Camhenuell  Rent-charge,  the  statute  would  be  a  nuisance 
if  we  were  to  put  the  construction  upon  it  which  is  contended  for  by  those  who  oppose 
the  rule,)  it  appears  to  me  that  we  are  bound  to  sustain  my  Brother  Piatt's  order,  and 
to  give  eflfect  to  the  practice,  and  to  that  authority  on  the  subject  upon  which  the 
practice  has  been  founded.  The  case  of  Capel  v.  Child,  it  must  be  admitted,  is  to  some 
extent  in  principle  and  authority  against  the  order.  It  was,  however,  upon  a  different 
Act  of  Parliament.  It  presented  none  of  the  inconveniences  which  the  same  course 
of  practice  would  produce  if  we  were  to  act  on  that  principle  in  the  present  case.  And 
the  case  of  Capel  v.  Child,  whatever  it  may  be  deemed  now,  having  once  been  pro- 
nounced as  the  judgment  of  this  Court,  ami  a  binding  authority  for  us  sitting  here,  I 
can  only  say,  as  far  as  that  Act  of  Parliament  goes,  I  shall  feel  myself  bound  by  it, 
but  not  one  degree  further.  I  agree  with  my  Brother  Alderson,  that  if  that  case  had 
to  be  re-argued,  I,  for  one,  should  be  disposed  to  come  to  a  different  conclusion.  Inas- 
much, therefore,  as  this  case  has  once  been  substantially  decided,  and  the  decision  has 
ever  since  been  acted  on,  and  is  not  expressly  and  directly  opposed  by  any  other  case, 
and  as  it  is  in  accordance  with  the  plain  and  clear  meaning  of  the  Act  of  Parlia- 
ment,— as  to  which  I  entirely  agree  in  the  expression  quoted  by  my  Brother  Parke, — 
the  language  of  an  Irish  Judge, — that  the  first  thing  you  have  to  do  is  to  ascertain 
what  is  the  grammatical  construction  of  an  Act,  and  if  thei-e  be  nothing  in  principle 
to  oppose  it,  or  inconvenient  or  repugnant  to  it,  to  act  upon  that  strict,  clear,  plain, 
literal,  and  grammatical  con-[101]-struction  of  it, — viewing  this  statute  by  every 
liijht,  the  policy  of  it,  the  conveniency  of  it,  and  almost  the  necessity  of  it,  it  appears 
to  me  that  it  should  receive  the  construction  given  to  it  by  my  Brother  Piatt  in 
his  order,  and  confirmed  now  by  the  judgments  of  my  Brothers  Alderson  and 
Piatt  to-day.  I  concur  with  them,  therefore,  in  saying  that  this  rule  must  be 
discharged. 

Alderson,  B.,  added  : — The  same  objection  in  principle  wo\ild  apply  to  final 
judgment  in  debt,— taking  out  an  execution  without  having  a  writ  of  inquiry;  and 
yet  that  stands  upon  practice— and  a  very  convenient  practice — in  the  teeth  of  all  the 
principle  on  which  the  opposite  side  rely. 

Platt,  B.  If  a  summons  was  necessary  in  this  case,  the  expense  of  a  summons 
and  order  would  be  more  than  the  rent-charge  itself. 

Pollock,  C.  B.  There  is  no  provision  for  any  re-imbursement  in  the  statute  at 
all,  to  any  person,  of  any  part  of  the  expense. 

Kule  discharged. 

An  inquisition  having  been  executed  under  the  82nd  section  of  the  Tithe  Commuta- 
tion Act,  6  &  7  Will,  -t,  c.  71,  an  application  was  made  to  the  Court,  and  a  rule  nisi 
was  obtained  to  set  aside  the  writ  and  subsequent  proceedings,  on  the  ground  that 
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the  Judge's  order  by  virtue  of  which  it  issued  was  made  ex  parte,  and  that  rule  was 
subsequently  discharged  : — Held,  (per  Pollock,  C.  B.,  Alderson,  B.,  and  Piatt,  B., 
dissentiente  Parke,  B.),  that,  under  the  82nd  section,  the  party  opposing  the  rule 
was  entitled  to  the  costs  so  incurred,  as  part  of  the  costs  of  the  inquisition. 

No  mention  having  been  made  as  to  the  costs  of  opposing  the  rule  in  this  case,  and 
the  Master  having  allowed  the  vicar  his  costs,  Parke,  B.,  made  an  order  to  set  aside 
the  taxation  in  that  respect,  and  to  disallow  those  costs.  A  rule  was  subsequently 
obtained,  calling  on  the  owner  of  the  rent-charge  to  shew  cause  why  this  order  should 
not  be  rescinded. 

[102]  Against  this  rule  cause  was  shewn  in  Hilary  Term,  1850,  January  11,  by 

Lush  and"  Bovill,  who  cited  Rex  v.  Gardner,  (1  N.  &'P.  308),  and  1  Chit.  liep.  399,  u. 

The  Attorney-General,  H.  Hill,  and  W.  L.  Jones,  in  support  of  the  rule,  cited 
Rex  V.  The  Justices  of  the  Oily  of  York  (1  A.  &  E.  828). 

Cur.  adv.  vult. 

The  Court  having  differed  in  opinion,  the  learned  Judges  (July  8,  18-50)  delivered 
their  judgments  seriatim. 

Platt,  B.  In  this  case  a  rule  was  obtained,  calling  upon  the  owner  of  a  tithe 
rent-charge  to  shew  cause  why  an  oi'der  of  my  Brother  Parke,  dii'ecting  the  Master 
to  review  his  taxation  of  costs,  by  disallowing  costs  subsequent  to  the  caption  of  an 
inquisition  under  the  6  &  7  Will.  4,  c.  71,  should  not  be  discharged. 

In  September,  1848,  in  pursuance  of  the  82nd  section  of  the  statute,  I  had,  upon 
an  affidavit  of  the  requisite  facts,  ordered  that  a  writ  should  issue,  directed  to  the 
Sheriff  of  the  county  of  Middlesex,  and  requiring  hira,  in  the  terras  of  that  section, 
to  summon  a  jury  to  assess  the  ariears  of  the  rent-charge,  and  to  return  the  inquisi- 
tion thereupon  to  be  taken.  A  writ  issued  accordingly,  and  the  sheriff',  in  obedience 
to  it,  took  the  inquisition  in  October,  1848.  In  the  following  term,  the  tenant  of  the 
land  obtained  a  rule  nisi  for  setting  aside  my  order  and  the  proceedings  taken  under 
it.  That  rule  having  been  discharged  in  Trinity  Tei'm,  1849,  the  Master,  in  taxing 
the  costs  of  the  inquisition,  had  included  in  his  allocatur  such  costs  as,  after  the  [103] 
inquisition  had  been  taken,  had  been  incurred  by  the  owner  of  the  rent-charge  in 
resisting  the  rule  to  set  aside  the  order  which  had  directed  the  writ  to  issue. 

On  this  state  of  facts,  my  Brother  Parke  made  the  order  which  the  owner  of  the 
rent-charge  seeks  to  discharge  by  the  now  pending  rule.  The  question,  therefore, 
befoi'e  the  Court  is,  whether  the  costs  which  that  Older  directed  the  Master  upon  a 
review  of  his  taxation  to  disallow,  were  part  of  the  costs  of  the  inquisition  within  the 
meaning  of  the  82nd  section  of  the  6  &  7  Will.  4,  c.  71.  By  that  section  it  is  enacted 
[his  Lordship  read  the  section].  The  provisions  of  the  section  shew  that  the  legis- 
lature intended  that  the  owner  of  the  rent-charge,  in  resorting  to  the  remedy  therein 
provided,  should  be  indemnified  from  all  costs  necessarily  incurred  in  realising  the 
arrears.  What,  therefore,  in  this  case  are  the  costs  of  the  inquisition,  as  contemplated 
by  the  statute  1  They  must,  at  all  events,  include  those  incurred  in  taking  the 
preliminary  proceedings  pre.scribed  by  the  82nd  section ;  and,  had  the  controversy 
with  reference  to  the  validity  of  the  order  arisen,  and  been  decided  between  the 
making  of  the  oixler  and  the  execution  of  the  inquirj^,  it  could  hardly  be  doubted  that 
the  costs  incurred  in  that  controversy  would,  on  the  same  principle  be  included  in  the 
costs  of  the  inquisition,  which  I  understand  to  be  the  costs  of  establishing  a  valid 
inquisition  ;  or,  in  other  words,  of  making  good  that  position  which  the  owner  of  a 
rent-charge  must  occupy  before  he  can  advance  towards  obtaining  possession  under 
the  habei'c  facias  possessionem.  What  difference,  on  principle,  can  therefore  exclude 
the  costs  in  question  1  The  only  difference  between  the  two  courses  of  proceeding 
is,  that  in  the  one,  cause  is  shewn  against  the  oi'der  before  it  is  made,  and  in  the  other, 
after.  The  taxation  of  costs  in  a  suit  affords  an  analogy.  On  the  defendant's  omitting 
to  plead  in  an  action  of  assumpsit,  covenant,  trespass,  or  trespass  on  the  case,  the 
plaintiff,  in  [104]  order  to  obtain  final  judgment,  must  sign  an  interlocutory  judgment, 
and,  except  in  the  cases  in  which  the  damages  depend  on  a  correct  computation  of 
principal  and  interest  merelj',  must  execute  a  writ  of  inquiry.  If  the  defendant 
in  such  actions  should,  after  omitting  to  plead,  unsuccessfully  attempt  to  set  aside 
the  interlocutory  judgment  or  the  inquiry,  and  the  plaintiff  proceed  to  final  judgment, 
the  plaintiff's  costs  of  resisting  those  attempts  would  be  taxed  as  costs  in  the  cause, 
for  which  there  would  be  no  pretence,  unless  they  are  deemed  to  be  costs  necessary 
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to  establish,  in  the  oue  case,  the  interlocutory  judgment,  and  in  the  other,  the  inquiry. 
Both  these  would  be  necessary  steps  in  the  suit,  and  the  plaintiff's  resistance  necessary 
to  prevent  the  avoidance.  The  costs  of  opposing  a  rule  to  set  aside  a  final  judgment 
cannot,  for  technical  reasons,  be  made  part  of  the  costs  of  the  cause  ;  for,  in  that  case, 
the  final  judgment,  which  includes  the  taxed  costs  of  the  cause,  having  been  signed, 
the  plaintiff'  could  not  have  the  costs  of  the  opposition  taxed  as  part  of  such  costs, 
without  having  two  final  judgments.  The  Court  therefore  usually  discharges  such  a 
rule,  if  groundless,  with  costs,  thereby  giving  to  the  plaintiff  the  only  remedy  for 
their  recovery. 

It  is  said  that  the  costs  in  question  are  not  costs  of  the  inquisition,  but  of  resisting 
an  abortive  attempt  to  set  it  aside^  They  may,  however,  be  more  properly  designated 
as  the  costs  of  supporting  or  establishing  the  inqui.sition,  which,  unless  they  had  been 
incurred,  would  ha\'e  been  rendered  altogether  abortive.  Costs  so  indispensably 
necessary  to  the  inquisition  must,  in  my  judgment,  be  deemed  to  be  part  of  the  costs 
of  the  inquisition  itself,  within  the  true  intent  and  meaning  of  the  82nd  section. 
A  narrower  construction  would  evidently,  in  a  great  majority  of  the  cases  contemplated 
by  that  enactment,  convert  what  was  intended  as  a  remedy  into  a  source  of  grievous 
loss  to  the  owner  of  the  charge,  whenever  he  should  have  the  mis-[105]-fortune  to  be 
opposed  to  a  litigious  landowner.  Upon  the  whole,  I  think  the  Master's  taxation  was 
right,  and  that  the  rule  should  be  made  absolute. 

Alderson,  B.  This  is  a  question  as  to  the  constructiou  of  the  6  &  7  Will.  4, 
c.  71,  s.  82,  by  which,  in  case  no  sufficient  distress  be  on  the  premises  liable  to  a  tithe 
renf>charge,  and  the  rent-charge  be  in  arrear,  the  Court  are  authorised  to  order  a  writ 
to  be  issued  requiring  the  sheriff  to  summon  a  jury  to  assess  the  arrears,  and  to 
return  the  inquisition  to  the  Court.  Of  this  proceecling  the  owner  of  the  land  is  to 
have  due  notice,  as  specially  provided  by  the  Act ;  and,  on  the  inquisition  being 
returned,  the  officer  of  the  Court  is  to  tax  the  costs  of  the  inquisition,  which,  with  the 
rent-charge  in  arrear,  are  to  become  a  charge  on  the  land,  of  which  the  owner  of  the 
rent-charge  is  to  be  put  into  possession,  and  to  hold  it  till  both  are  paid. 

In  this  case,  the  writ  having  issued  ex  parte,  a  motion  was  made  by  the  owner  of 
the  land  to  set  aside  the  writ  on  that  ground  ;  and  during  the  pendency  of  that  rule, 
the  proceedings  under  the  inquisition  were  of  course  stayed.  After  full  argument, 
that  i-ule  was  discharged,  and  then  the  parties  proceeded  to  tax  the  costs  of  the 
inquisition  before  the  sheriff,  in  order  to  carry  into  effect  the  Act  as  soon  as  this 
intermediate  obstacle  to  the  judgment  of  the  Court  and  the  writ  of  habere  facias 
possessionem  given  by  that  section  was  removed.  And  the  question  is,  what  are  the 
costs  of  the  inquisition  1  Do  they  include  the  costs  of  this  intermediate  motion  1  I 
think  the  reasonable  construction  of  the  Act  is  that  they  do.  If  we  are  to  construe 
the  words  literallv,  the  costs  of  the  inquisition  would  not  include  even  the  costs  of 
the  writ  to  the  sheriff,  for  the  inquisition  literally  is  only  the  matter  which  takes 
place  actually  before  him.  But  every  one  allows  that  the  costs  of  the  writ,  without 
which  the  inquisition  cannot  take  [106]  place,  are  part  of  the  costs  of  the  inquisition  ; 
and  the  Statute  of  Gloucester  gives,  as  my  Brother  Parke  has  observed,  the  costs  of 
the  motion  for  a  new  trial  which  fails,  as  part  of  the  costs  of  the  writ.  In  truth,  these 
intermediate  costs  do  not  in  principle  differ  from  the  costs  of  the  writ.  Without  the 
writ  there  can  be  no  effectual  inquisition,  and  without  getting  rid  of  the  intermediate 
obstacle  there  can  be  no  effectual  inquisition.  If,  then,  the  costs  of  the  writ  are  pa,rt 
of  the  costs  of  the  inquisition,  the  costs  of  getting  rid  of  the  intermediate  obstacle, 
that  is,  the  costs  of  shewing  cause  against  the  rule  in  this  case,  must  be  so  too.  It 
would  have  been  different  if  the  application  to  the  Court  had  been  made  after  the 
taxation  of  the  costs  of  the  inquisition,  and  for  that  reason  the  costs  of  the  writ  of 
habere  facias  possessionem  are  expressly  given  by  the  Act.  r     u-  v. 

This  is  really  like  the  case  of  a  motion  for  a  new  trial,  the  costs  of  which  are  part 
of  the  costs  of  the  cause.  I  think,  in  cases  like  the  present,  we  ought  to  give  a 
liberal  and  reasonable  construction,  so  as  to  effectuate,  if  possible,  that  which  is  ot  tne 
essence  of  justice,— that,  prima  facie,  he  who  is  in  the  wrong  shall,  until  the  Uourt 
for  some  special  reason  relieves  him  from  the  burthen,  bear  the  costs  of  the  argument 
in  which  he  has  failed.  If,  therefore,  the  party  thought  that  he  ought  not  to  pay  the 
costs  of  that  argument,  he  should  have  applied  to  the  Court  to  discharge  it  without 
costs.  It  is  not  for  the  party  who  succeeds  to  ask  to  have  them.  Fnma  tacie,  i 
think  they  are  part  of  the  costs  of  the  inquisition. 


1144  IN    RE    HAMMERSMITH    RENT-CHARGE  4  EX.  107. 

I  am  of  opinion  that  this  rule  must  be  absolute,  and  I  regret  that,  in  so  small  a 
matter,  the  paities  should  have  incurred  so  much  costs  and  have  been  subject  to  so 
long  a  delay. 

Parke,  B.  The  question  in  this  case  turns  upon  the  [107]  proper  construction  of 
the  Tithe  Commutation  Act,  6  &  7  Will.  4,  c.  71,  s   82. 

After  an  inquisition  under  that  section  had  been  executed,  there  was  an  applica- 
tion made  to  the  Court,  and  a  rule  nisi  obtained  to  set  aside  the  writ  and  subsequent 
proceedings,  on  the  ground  that  the  Judge's  order  by  virtue  of  which  it  issued  was 
made  ex  parte ;  that  rule  was  discharged,  the  opinion  of  the  majority  of  the  Court 
being  that  the  Judge  might  proceed  ex  parte.  Nothing  was  said  about  the  costs  of 
the  application.  Afterwards  the  tithe  owner  had  the  costs  of  the  inquisition  taxed, 
and,  as  part  of  them,  the  Master  allowed  the  costs  of  shewing  cause  against  the 
application  to  set  the  writ  and  subsequent  proceedings  aside. 

I  made  an  oider  at  Chambers  to  set  aside  the  taxation  in  that  respect,  and 
disallow  those  costs.  A  rule  nisi  was  subsequently  obtained  to  set  aside  my  order, 
and  cause  shewn  in  the  last  term.  I  have  the  misfortune  again  to  differ,  as  I  believe, 
from  the  rest  of  the  Court.  The  question  is  of  importance,  not  because  the  result 
will  make  any  material  difference  as  to  the  costs  of  such  application,  but  because,  if 
the  tithe  owner's  construction  is  to  pievail,  there  will  be  a  departure  from  the  salutary 
and  now  well-established  rule,  that  the  words  of  a  statute  are  to  be  construed 
according  to  their  oi'dinary  grammatical  import,  unless  that  would  lead  to  some 
absurdity,  or  inconvenience,  or  inconsistency  with  the  intentions  of  the  fi'amers,  to  be 
collected  from  other  parts  of  the  Act.  It  is  of  little  practical  importance  as  to  costs, 
because  if  my  order  was  wrong,  and  costs  of  shewing  cause  are  to  be  taxed  as  costs 
of  the  inquisition,  the  party  failing  will  hereafter  take  care  to  apply  for  the  discharge 
without  costs,  and  the  Court  will  do  justice  in  that  respect.  The  only  difference  will 
be,  that  the  tithe  owner,  if  my  order  was  right,  will  have  a  remedy  only  when  the 
rule  of  Court  gives  him  the  costs  by  [108]  enforcing  that  lule  against  the  party 
applying  ;  whereas,  if  it  was  wrong,  he  will  have  a  remedy  for  the  costs  as  part  of  the 
costs  of  the  inquisition  against  the  land  itself,  by  holding  it  till  they  are  paid. 

The  above-mentioned  rule  has  been  continually  acted  upon  of  late  years,  and 
ought  not  to  be  departed  from.     The  82nd  section  provides  [his  Lordship  read  it]. 

Now,  under  the  term  "costs  of  the  inquisition,"  accoiding  to  its  ordinary  accepta- 
tion, cannot  be  included  the  costs  of  an  abortive  attempt  to  set  it  aside;  to  include 
those  you  must  alter  the  words  and  read  them  as  if  they  directed  the  costs  of 
the  inquisition,  and  making  it  effectual,  to  be  both  taxed  ;  and  this  is  contrary  to  the 
just  pi-ineiple  of  construction.  The  liteial  construction  leads  to  no  absuid  or  incon- 
venient result.  The  tithe  owner  will  get  his  costs,  if  he  is,  in  the  judgment  of  the 
Court,  entitled  to  them  by  rule  ;  but,  on  the  other  hand,  if  those  words  are  to  be 
interpolated,  the  effect  will  be,  that  the  landowner  will  always  suffer  from  the 
impi'oper  application  by  an  occupier,  the  costs  of  which  the  owner  will  have  to  pay. 
This  is  a  reason  for  abiding  by  the  sound  rule  of  construction  above  mentioned. 

The  practice  of  taxing  the  costs  of  discharging  rules  in  the  progress  of  a  suit,  as 
part  of  the  costs  included  in  a  judgment,  was  referred  to  as  affording  an  analogy. 
But  it  certainly  does  not.  This  practice  is  grounded  on  the  Statute  of  Gloucester, 
which  enacts,  that,  in  all  cases  where  the  party  is  to  recover  damages,  he  shall  recover 
his  costs  of  the  writ  purchased,  together  with  his  damages. 

Judgment  is  given  for  the  damages,  and  those  included  the  costs  of  the  writ 
purchased,  which,  by  a  long  course  of  construction,  has  been  held  to  mean  all  the 
costs  of  the  action.  The  judgment  is,  that  he  recover  his  damages  by  him  sustained, 
as  well  by  the  trespass  or  grievance,  or  breach  of  promise,  as  the  case  may  be,  as 
for  his  costs  and  chaiges  [109]  by  him  about  his  suit  in  that  behalf  expended. 
The  judgment  alone  gives  the  costs,  and  all  up  to  the  time  of  judgment  must  be 
included  in  it.  But  if  the  Statute  of  Gloucester  bad  provided  that  the  plaintiff  should 
recover  the  costs  of  the  trial  of  the  issue,  and  the  costs  of  shewing  cause  against  a 
rule  for  a  new  trial  had  always  been  taxed  as  part  of  those  of  the  trial,  it  would  have 
been  an  analogous  case  ;  as  it  is,  it  is  no  authority. 

Upon  these  grounds,  I  am  of  opinion  that  my  order  was  right. 

Alderson,  B.(ffi)  added  : — My  Lord  Chief  Baron,  before  he  left  the  Court,  informed 

(a)  The  Lord  Chief  Baron  left  the  Court,  in  order  to  preside  at  Nisi  Prius. 
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me  that  he  agreed  with  my  Brother  Piatt  aud  myself,  in  thinking  that  this  rule  ought 
to  be  made  absolute. 
Rnle  absolute. 

[110]  Doe  d.  Clifi-  v.  Birkhe.\D.  May  28,  1849.— By  deeds  of  lease  and  release, 
being  the  settlement  made  on  the  marriage  of  E.  M.  H.  and  \V.  B.,  by  which  deeds, 
and  a  fine  levied  in  pursuance  of  the  covenants  contained  in  the  release,  certain 
lands  of  which  E.,  the  wife  of  W.  H.,  and  mother  of  E.  M.  H.,  was  then  seised  in 
fee,  a  settlement  was  made  after  the  solemnisation  of  the  said  marriage,  to  the 
use  of  the  said  W.  H.  for  his  life,  with  remainder  to  the  use  of  the  said  E.,  the 
wife  of  the  said  W.  H.  for  her  life,  and  then  with  remainder  for  the  use  of  the 
said  AV.  B.  for  his  life  ;  and  then  for  the  use  of  the  said  E.  M.  his  intended  wife, 
for  her  life,  with  remainder  to  the  use  of  all  and  every  the  children  of  the  body 
of  the  said  W.  B.  on  the  body  of  the  said  E.  M.  H.  his  intended  wife  to  be  begotten, 
to  be  equally  divided  among  them,  share  and  share  alike,  to  take  as  tenants  in 
common  and  not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of  the 
bodies  of  all  and  every  such  children  lawfully  issuing ;  and  in  case  one  or  more 
of  such  children  should  happen  to  die  without  issue  of  his  or  their  body  or  bodies, 
then  as  to  the  share  or  shares  of  him  or  them  so  dying  without  issue,  to  the  use 
of  the  survivors  or  others  of  them,  share  and  share  alike,  to  take  as  tenants  in 
common  and  not  as  joint  tenants,  and  the  several  and  respective  heirs  of  their 
bodies  lawfully  issuing  ;  and  in  case  all  such  children  but  one  should  happen  to 
die  without  issue,  or  if  there  should  be  but  one  such  child,  then  to  the  use  of  such 
surviving  or  only  child,  and  of  the  heirs  of  his  or  her  body  lawfully  issuing,  and 
for  default  of  such  issue,  then  to  the  use  of  the  said  E.  M.  H.,  the  wife  of  the  said 
W.  H.,  and  of  their  heirs  and  assigns  for  ever.  The  marriage  was  duly  solemnised. 
There  was  issue  of  it  eight  children,  three  of  whom  died  infants,  unmarried,  and 
in  the  lifetime  of  their  parents.  E.  M.,  the  wife  of  W.  B.,  survived  her  husband 
as  well  as  the  said  W.  H.,  and  at  the  time  of  her  death,  the  limitation  in  favour 
of  the  issue  of  the  marriage  came  into  operation  : — Held,  that  cross-remainders 
were  here  created  by  apt  words  in  the  deed,  and  that  the  word  "  share  "  must  be 
understood  as  embracing  accruing  as  well  as  original  shares. 

[S.  C.  18  L.  J.  Ex.  441.  Distinguished,  Dmtr/las  v.  Andrews,  1851,  14  Beav.  .354; 
Sultm  V.  S^itfon,  1891,  30  L.  E.  Ir.  259.  Discussed,  Dufton  v.  tVoofZy,  1863,  33  Beav. 
277.     Applied,  Edmonslmie  v.  Farley,  1868,  18  L.  T.  847.] 

Ejectment  for  certain  undivided  shares  of  certain  lands  and  premises  in  the  parishes 
of  Britwell  Salome  and  Britwell  Prior,  in  the  county  of  Oxford.  The  first  count  was 
on  the  demise  of  George  Clift,  and  was  for  19-336th  parts  of  the  property  ;  the  second 
was  also  by  George  Clift,  and  was  for  6-56th  parts ;  the  third  was  by  John  Pottinger 
Birkhead,  and  was  for  19-336ths;  and  the  fourth  was  by  John  Pottinger  Birkhead, 
and  was  for  6-5  6th  parts. 

The  defendants 'pleaded  not  guilty,  upon  which  issue  was  joined.  Pursuant  to 
3  &  4  Will.  4,  c.  42,  s.  25,  the  parties  agreed  to  the  following  case  for  the  opinion  of 
this  Court : — 

Elizabeth,  the  wife  of  William  Harness,  being  prior  to,  and  at  the  date  of  the 
settlement  next  hereinafter  stated,  seised  in  fee  simple  of  the  lands  and  premises 
above  mentioned,  by  indentures  of  lease  and  release,  dated  the  25th  and  26th  of  June, 
1787,  being  the  settlement  made  previous  to  the  marriage  of  their  daughter  and  only 
child  Elizabeth  Mary  Harness  wnth  William  Birkhead,  and  by  virtue  of  a  fine  levied 
pursuant  to  a  covenant  contained  in  the  said  settlement,  conveyed  the  lands  and 
premises  above  mentioned,  situate  at  Britwell  Salome  and  Britwell  Prior,  [111]  Oxon, 
(with  other  herediUments,)  to  trustees,  to  uses  following,  namely  :— To  the  use  of  the 
said  William  Harness  and  wife  (the  father  and  mother  of  the  said  Elizabeth  Mary 
Harness),  according  to  their  respective  estates  and  interests  therein  at  the  time  of 
or  immediately  before  the  execution  of  the  said  indenture,  until  the  solemnisation  of 
the  intended  marriage;  and  after  the  solemnisation  thereof,  to  the  use  of  the  said 
William  Harness  for  his  life,  remainder  to  the  use  of  the  said  trustees  and  their  heirs 
during  the  life  of  the  said  William  Harness,  to  support  contingent  remainders,  remainder 
to  the  use  of  the  said  Elizabeth,  the  wife  of  the  said  William  Harness,  for  her  life, 
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remainder  to  the  use  of  a  trustee  for  a  term  of  ninety-nine  years,  which  has  since 
determined,  remainder  to  the  use  of  the  said  William  Birkhead  for  his  life,  remainder 
to  the  use  of  said  ti'ustees  during  his  life,  to  preserve  contingent  remainders,  remainder 
to  the  use  of  said  Elizabeth  Mary  Harness,  his  intended  wife,  for  the  term  of  her  life, 
remainder  to  the  use  of  all  and  every  the  children  (if  more  than  one)  of  the  body 
of  said  William  Bir'khead  on  the  body  of  said  Elizabeth  Mary  Harness  his  intended 
wife  to  be  begotten,  to  be  equally  divided  among  them  share  and  share  alike,  to  take 
as  tenants  in  common  and  not  as  joint  tenants,  and  of  the  several  and  respective  heirs 
of  the  bodies  of  all  and  every  such  children  lawfully  issuing ;  and  in  case  one  or  more 
of  such  children  should  happen  to  die  without  issue  of  his,  her,  or  their  body  or  bodies, 
then  as  to  the  share  or  shares  of  him,  her,  or  them  so  dying  without  issue,  to  the  use 
of  the  survivors  or  others  of  them,  share  and  share  alike,  to  take  as  tenants  in  common 
and  not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of  their  bodies  lawfully 
issuing  ;  and  in  case  all  such  children  but  one  should  happen  to  die  without  issue,  or  if 
there  should  be  but  one  such  child,  then  to  the  use  of  such  surviving  or  only  child,  and 
of  the  heirs  of  his  or  her  body  lawfully  issuing,  and  for  default  of  such  issue,  then  to 
the  use  of  the  said  Elizabeth  [112]  Harness,  the  wife  of  said  William  Harness,  and  of 
her  heirs  and  assigns  for  ever. 

The  marriage  took  place,  and  there  were  eight  children  of  the  marriage,  of  whom 
Mary  Elizabeth  died  in  1794,  William  in  1803,  and  George  in  1805.  These  three 
died  without  issue  and  in  infancy.  The  other  five  children  are  now  alive,  and  one  of 
them  is  the  said  John  Pottinger  Birkhead  (one  of  the  lessors  of  the  plaintiflF).  The 
names  of  the  others  are  not  material.  The  said  John  Pottinger  Birkhead,  in  the  year 
1824  (whilst  his  father  and  mother  were  living),  disposed  of  the  interest  he  then  had 
in  the  premises,  which  at  that  time  was  (in  consequence  of  the  above  death)  supposed 
to  be  l-.5th,  and  therefore  the  shai'C  which  he  was  then  entitled  to  forms  no  part  of  the 
subject  of  the  present  action.  In  1827  the  said  John  Pottinger  Birkhead  (in  the  life- 
time of  his  father  and  mother)  became  a  bankrupt,  and  the  usual  bargain  and  sale  and 
assignment  of  all  his  real  and  per-sonal  estate  from  the  commissioners  to  the  assignees, 
of  whom  George  Clift,  one  of  the  lessors  of  the  plaintiff,  is  the  only  survivor,  were  at 
that  time  duly  executed.  There  has  been  no  subsequent  bargain  and  sale,  nor  any 
subsequent  appointment  of  Mr.  Clift  or  any  one  else  as  assignee.  The  bankrupt  has 
not  obtained  his  certificate.  The  said  William  Harness  and  Elizabeth  his  wife  (to  whom 
the  first  two  life  estates  were  limited  by  the  above  settlement)  both  died  in  the  life- 
time of  the  said  William  Birkhead  and  Elizabeth  Mary  his  wife.  The  said  Elizabeth 
Harness  died  in  her  husband's  lifetime  intestate,  leaving  the  said  Elizabeth  Mary 
Birkhead  her  only  child  and  heiress-at-law.  William  Birkhead  the  husband  died  in 
1829,  and  his  wife  Elizabeth  Mary  died  in  1846  intestate,  leaving  the  said  John 
Pottinger  Birkhead  her  heir-at-law,  and  she  never  made  any  disposition  of  any  share 
or  portion  of  the  property. 

The  defendant  contends,  that,  after  the  death  of  the  three  children  who  died 
without  issue  as  above  stated,  the  five  suivivors  were  entitled  to  the  whole  estate  (as 
tenants  [113]  in  common  in  tail)  in  remainder,  in  equal  fifth  parts.  That  not  only 
the  original  l-8th  share  of  Mary  Elizabeth,  who  first  died,  became  divisible  among  the 
then  seven  survivors,  but  that,  on  the  subsequent  deaths  of  William  and  George,  as 
well  their  accrued  as  their  original  shares  were  divisible  among  the  survivors,  upon 
the  ground  that  the  settlement  created  cros.s-remainders  as  to  accruing  shares;  and  if 
this  construction  be  correct,  it  is  conceded  that  neither  of  the  lessors  of  the  plaintiff 
has  any  title  to  what  is  now  sought  to  be  recovei'ed. 

The  lessors  of  the  plaintiff,  however,  contend,  that  the  si-ttlement  did  not  create 
cross-remainders  as  to  accruing  shares,  and  consequently  that  the  five  surviving 
children  did  not  become  entitled  in  5ths,  but  that  6-56ths,  or  19-336ths,  (as  the  case 
may  be,)  either  resulted  back  to  the  said  Elizabeth  Harness,  (the  settlor,)  or  passed 
to  her  under  the  ultimate  limitation  in  the  settlement,  and  on  her  death  descended 
upon  her  daughter  Elizabeth  Mary  Biikhead  as  her  only  child  and  heiress-at-law,  and 
from  her  to  the  said  John  Pottinger  Birkhead  as  her  heir-at-law. 

The  way  in  which  the  6-.56ths  are  claimed  is  this  :  the  lessors  of  the  plaintiff 
allege,  that,  on  the  death  of  Mary  Elizabeth,  each  of  the  seven  surviving  children 
took  l-7th  of  her  shaie,  or  l-56th  of  the  whole;  that,  on  the  death  of  William,  each 
of  the  si,x  surviving  children  took  l-7th  only  of  his  original  share,  or  l-56th  of  the 
whole,  and  on  the  death  of  George,  each  of  the  five  surviving  children  took  l-7th  only 
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of  his  oiigiual  share,  or  l-.56th  of  the  whole;  that,  therefore,  each  of  the  five  .surviving 
children  became  entitled  to  3-56ths  of  the  whole,  in  addition  to  his  or  her  original  8th 
share,  and  that  thus  they  (such  surviving  children),  took  among  them  the  1.5-56ths  of 
the  shares  of  their  deceased  sister  and  brothers,  which  shares  originally  amounted 
together  to  3-8ths  or  21-56ths  of  the  whole,  but  [114]  that  the  remaining  6-56ths  of 
such  last-mentioned  21-.56ths  either  resulted  to  the  settlor,  the  said  Elizabeth  Harness, 
or  else  passed  to  her  under  the  ultimate  limitation  to  her  in  fee  by  the  settlement. 

The  way  in  which  the  19-3:36ths  are  claimed  is  this  :  the  lessors  of  the  plaintiff 
allege,  that,  if  their  former  claim  be  incorrect,  at  all  events,  on  the  death  of  Mary 
Elizabeth,  each  of  the  seven  surviving  children  took  l-7th  of  her  share,  equal  to  l-56th 
of  the  whole;  William  and  George,  therefore,  then  became  each  entitled  to  1  8th  and 
l-.56th,  such  l-56th  being  equal  to  6-336ths.  On  the  death  of  William,  only  his 
original  l-8th  became  divisible,  and  that  into  six  and  not  seven  shares,  and  passed  to 
the  si.x  survivors  ;  and  that  this  l-.5Gth  which  he  took  from  Mary  Elizabeth  either 
resulted  or  passed  under  the  ultimate  limitation  in  the  settlement  as  above  mentioned. 
George  then  took  l-6th  of  William's  original  l-8th,  equal  to  148th  of  the  whole. 
Thus  George  had  (besides  his  original  l-8th)  l-56th  and  l-48th.  On  the  death  of 
George,  only  his  original  l-8th  became  divisible,  and  that  into  five  shares,  among  the 
then  five  survivors.  His  1 -.56th  which  he  took  from  Mary  Elizabeth,  and  his  l-48th 
which  he  took  from  William,  (amounting,  together,  to  13-336ths,)  either  resulted  or 
passed  under  the  ultimate  limitation  in  fee  as  above  mentioned. 

The  2-56ths  and  l-48th,  which  so  either  resulted  or  passed  under  the  ultimate 
limitation  in  fee,  constitute  the  19-336th  parts  mentioned  in  one  set  of  the  counts  in 
the  declaration.  If  either  the  19-336ths  or  the  6-56th  parts  resulted  or  passed  under 
the  ultimate  limitation  in  fee  above  mentioned,-  then  the  said  J.  P.  Birkhead,  the 
bankrupt,  took  them  as  heir-at  law  to  Elizabeth  Mary  Birkhead,  his  mother,  and  he 
being  uncertificated,  they  either  passed  to  his  assignee,  who  is  one  of  the  lessors  of 
the  plaintiflr,  or  are  vested  in  him,  and  he  is  the  other  lessor  of  the  plaintiff'. 

[115]  It  was  agreed  that  the  settlement  should  be  taken  as  part  of  the  case,  in 
order  that  it  might  be  referred  to,  if  necessary.  The  defendant  had  entered  into  the 
ordinary  consent  rule,  confessing  lease,  entry,  and  ouster,  and  the  lessors  of  the 
plaintiff  had  also  entered  into  that  rule,  which  had  been  duly  drawn  up. 

The  first  question  for  the  opinion  of  the  Court,  therefore,  was,  whether  under 
the  settlement,  cross-remainders  were  created  in  respect  as  well  of  the  accruing  as  of 
the  original  shares.  If  the  Court  should  be  of  opinion  that  the  operation  of  the  settle- 
ment was  to  create  cross-remainders  as  to  shares  of  deceased  children,  as  well  accruing 
as  original,  judgment  was  to  be  entered  for  the  defendant  as  on  a  nolle  prosequi,  or 
otherwise  as  the  Court  might  direct.  But,  if  the  Court  should  be  of  opinion  that 
cross-remainders  were  created  in  respect  of  the  original  shares  only,  and  not  in  respect 
of  the  accruing  shares,  judgment  was  to  be  entered  on  one  count  of  the  declaration 
for  the  plaintiff,  by  confession  or  otherwise,  as  the  Court  might  direct. 

The  second  question  for  the  opinion  of  the  Court  was,  whether,  in  case  the  plaintiff 
was  entitled  to  recover,  he  was  entitled  to  recover  19-336th  or  6-56th  parts  of  the 
property. 

The  third  question  was,  whether,  in  case  the  plaintiff  was  entitled  to  recover,  he 
was  so  entitled  on  the  demise  of  George  Clift,  the  assignee,  or  on  the  demise  of  John 
Pottinger  Birkhead,  the  bankrupt. 

If  the  plaintiff  should  be  entitled  to  judgment,  it  was  to  be  entered  on  that  count 
which  the  opinion  of  the  Court  might  shew  to  be  applicable,  and  which  the  Court 
might  direct. 

The  case  was  argued  in  Easter  Term  last  (April  30  and  May  2),  by 

Gray,  for  the  plaintiff.  The  first  question,  and  the  main  [116]  one  in  the  present 
case,  is,"  whether,  under  this  settlement,  cross-remainders  are  created  in  respect  of  the 
accruing  as  well  as  the  original  shares.  The  plaintiff  contends  that  they  are  not. 
The  general  rule  of  law  is,  that  cross-remainders  cannot  be  implied  in  a  deed,  although 
they  may  be  in  a  will.  It  will  no  doubt  be  contended,  on  the  part  of  the  defendant, 
that  the"  words  here  used  are  sufficient  to  pass  both  kinds  of  shares.  Upon  this  point 
there  is  a  case  directly  in  the  plaintift"s  favour ;  and  in  order  to  come  to  an  opposite 
decision,  this  Court  must  be  under  the  necessity  of  overruling  that  express  authority  ; 
that  is  the  case  of  Edivards  v.  Alliston  (4  Russ.  78),  whei-e  Sir  J.  Leach,  the  Master  of 
the  Rolls,  held  that  cross  remainders  cannot  be  implied  in  a  deed,  and  are  not  created 
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as  to  accruing  shares  by  a  limitation  of  the  entire  estate  to  an  only  surviving  child 
and  his  issue,  or  by  a  gift  over  of  the  entire  estate  in  remainder  after  the  failure  of  all 
issue,  or  by  an  express  creation  of  cross-remainder  as  to  the  original  shares.  The 
Master  of  the  Rolls,  in  delivering  his  judgment  in  that  case,  said,  "  Of  the  intention  of 
this  settlor  to  create  cross-remainders  as  to  the  accruing  shares,  there  can  be  no  reason- 
able doubt.  The  question  is,  whether  he  has  so  expressed  that  intention  as  to  give 
effect  to  it  in  a  deed.  The  direction,  that  the  estate  should  go  wholly  to  an  only 
surviving  child,  and  should  wholly  go  over  in  remainder,  if  there  was  a  failure  of  issue 
of  all  children,  plainly  denotes  the  settlor's  intention,  because  these  ultimate  purposes 
could  not  be  effected  without  cross-remainders  as  to  the  accruing,  as  well  as  the  original 
shares ;  and  it  must  be  inferred,  that  he  who  intends  a  particular  purpose  must 
intend  the  means  by  which  that  purpose  is  to  be  accomplished.  But  the  authorities 
say  that  this  is  mere  implication,  and  that,  although  it  would  give  e.Sect  to  a  will, 
it  cannot  operate  in  a  deed ;  and  such  is  the  result  of  several  cases  which 
have  [117]  been  cited  in  this  argument.  It  did  not,  however,  occur  in  the  decided 
cases  that  the  settlor  had  expressly  created  cross-remainders  as  to  the  original 
shares  of  the  childien  ;  and  it  is  contended  that  this  circumstance,  added  to  the  direct 
limitation  of  the  entire  estate  to  the  only  surviving  child,  and  the  gift  over  of  the 
entire  estate  in  remainder,  upon  the  failure  of  all  the  children  and  their  issue,  not 
only  clearly  manifest  the  settlor's  intention,  but  amount  altogether  to  a  sufficient 
expression  of  that  intention  in  a  deed.  It  must  be  admitted,  that,  under  these  several 
circumstances,  no  doubt  can  be  entertained  of  the  settlor's  intention  ;  but  still  the 
difficulty  remains,  whether  you  can  arrive  at  this  conclusion  without  that  sort  of 
implication  which,  in  such  cases,  is  excluded  from  the  construction  of  a  deed.  If  the 
inference,  that  the  settlor  must  have  intended  that  cross-remainders  as  to  the  accruing 
shares  should  be  created,  because  he. has  intended  a  purpose  which  could  be  effected 
only  by  such  means,  is  to  be  considered  as  an  implication  which  is  to  be  rejected  in 
the  construction  of  a  deed — must  not  the  inference,  that  the  settlor  intended  that 
cross-remainders  should  be  created  as  to  the  accruing  shares,  because  he  has  expressed 
such  an  intention  as  to  the  original  shaies,  be  considered  also  as  an  implication  which 
is  to  be  equally  rejected  in  a  deed  1  Can  this  additional  circumstance  do  more  than 
afibrd  additional  implication  of  the  same  intention?  And  if  the  Court  cannot  act  at 
all  in  this  matter  by  implication,  can  it  he  of  importance  whether  it  is  one  circumstance 
only,  or  ten  circumstances,  which  afford  the  same  implication  ?  The  case  of  Doe  v. 
JFaiuui-ight  (5  T.  K.  -127)  has  been  referred  to  in  this  argument.  In  that  case,  as  in 
this,  there  was  a  limitation  of  the  entire  estate  to  an  only  child,  and  the  remainder 
over  of  the  entire  estate  was  limited  upon  the  failure  of  all  issue  :  and  in  [118]  that  case, 
as  in  this,  there  was  also  an  express  creation  of  cross-remainders  as  to  the  original 
shares;  but  in  that  case,  there  immediately  followed  these  words:  'And  so,  toties 
quoties,  as  any  of  the  said  children  should  die  without  issue,  till  there  should  be  only 
one  child  left.'  These  latter  words,  which  unfortunately  are  not  found  in  this  case, 
were  very  properly  considered  as  expressly  extending  the  cross-remainders  to  the 
accruing  shares ;  and  that  case,  therefore,  is  no  authority  for  this.  Upon  an  accurate 
view  of  all  the  cases,  I  am  compelled  to  declare,  that,  although  there  is  no  doubt  here 
of  the  settlor's  intention,  yet  there  is  no  authority  to  be  found  in  the  books  which 
would  justify  me  in  stating  that  the  settlor  has  used  here  such  expressions,  with 
respect  to  the  accruing  shares,  as  are,  in  a  deed,  necessary  to  raise  cross-remainders 
with  respect  to  the  accruing  shares."  That  case,  therefore,  is  a  distinct  authority  for 
the  plaintiff's  position.  [Rolfe,  B.,  referred  to  Wright  v.  Kemp  (3  T.  R.  470),  and  the 
judgment  of  Lord  Kenyon,  C.  J.,  in  that  case.]  In  1  Wms.  Saund.  186  b.,  it  is  said 
to  be  a  fundamental  rule  that  cross-remainders  cannot  be  implied  in  a  deed.  "This 
rule  was  established  in  Cole  v.  Levingsion  (1  Vent.  224);  and  it  is  said  by  the  highest 
authority,  that  it  has  never  been  departed  from  since ;  and  it  would  be  removing  the 
land-marks  of  real  property  to  bring  that  rule  into  question  : "  per  Lord  Kenyon,  in 
Doe  V.  Ban-ell  (5  T.  R.  .521).  In  Due  d.  Foqudl  v.  JForsley  (I  East,  416),  the  same  rule 
was  observed.  The  words  of  the  deed  in  that  case  were  similar  to  those  adopted  here, 
and  yet  the  Court  held  that  the  intention  of  the  parties  was  not  sufficient  to  create 
cross-remainders.  The  distinction  between  a  deed  and  a  will  was  held  to  be  well 
settled.  It  was  there  said,  b}'  (irose,  J.,  "that  there  is  a  common  appropriate  mode 
of  creating  cross-remainders  in  deeds."  The  same  doctrine  is  acknow-[119]-ledged 
in  Co.  Litt.  by  Butler,  195   b.,  in  the  notes.     In   IFright  v.  Holford  (Cowp.  31),  the 
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words  were,  "to  the  use  of  all  and  every  the  daughter  and  daughters  of  &c.,  and  the 
heirs  of  their  body  and  bodies  ;  such  daughters,  if  more  than  one,  to  take  as  tenants 
in  common,  and  not  as  joint  tenants  ;  and  for  dafault  of  such  issue,  to  the  use  of  the 
testatrix's  right  heirs:"  and  it  was  held  that  the  daughters  took  cross-remainders ; 
but  that  was  a  will,  which  distinguishes  that  case  from  the  present.  The  appropriate 
forms  for  effecting  the  object  of  these  parties  will  be  found  in  Wood's  Conveyancing. 
It  may  be  contended,  that  the  words  "  share  or  shares "  would  include  the  accruing 
shares ;  but  the  word  in  the  plural  was  merely  inserted  to  meet  the  case  in  the  event 
of  the  death  or  more  than  one  of  the  children  without  issue.  Upon  the  authority, 
therefore,  of  the  different  cases,  and  particularly  that  of  Edwards  v.  AUiston,  and 
admitting  that  it  was  the  intention  of  the  settlor  to  create  cross-remainders,  it  is 
submitted,  that,  as  this  is  a  deed  and  not  a  will,  cross-remainders  were  not  created  as 
to  the  accruing  shares.  [He  also  contended  that  the  other  questions  ought  to  be 
answered  in  the  plaintiffs  favour.] 

W.  D.  Lewis,  contra.     The  only  case  in  favour  of  the  plaintiOF  is  that  of  Edwards 
V.  AUiston,  but,  upon  examination,  that  will  be  found  in  truth  to  be  no  authority 
for  his  position.     It  may  be  conceded,  that  cross-remainders  cannot  be  created  by 
implication  in  a  deed  ;  but  in  putting  a  construction  upon  the  words  actually  used 
in  wills  and  in  deeds,  the  same  rules  are  to  be  observed.     In  the  case   of  a  will, 
estates  may  be  created   by   implication,  provided   the  testator's  intention  to  create 
such  estates  can  be  fairly  gathered  from  the  words.     But  no  doubt  such  an  argu- 
ment  cannot  be    urged  in   reference   to   a   deed,    unless  there  be   such  tech-[120]- 
nical  language  contained  in  the  instrument  as  is  sufficient  to  enable  the  Court  to 
give  effect  to  the  intention  expressed,  in  accordance  with  the  feudal  rules  by  which 
the  limitation  of  estates  is  governed.     In  the  present  case  there  are  such  expressions 
as  are  amply  sufficient  to  give  effect  to  the  intention  of  the  settlor,  so  as  to  include 
accruing  shares  in  the  cross-remainders.     If  the  Court  were  to  hold  that  the  cross- 
remainders  are  not  created  as  to  the  accruing  shares,  the  following  inconsistencies 
would  arise  : — It  would  render  the  limitation  to  an  only  child  illegal  and  void  for 
remoteness,  whether  considered  as  a  remainder  or  as   a  springing   use  :  Adams  v. 
Tertenants  of  Savage  (2  Salk.   680).     It  would  also  involve  a  resulting  use  to  the 
settlor,  which  would  be  wholly  inconsistent  with  the  express  limitation  upon  failure 
of  all  the  issue  ;  and  inasmuch  as  there  is  this  express  use  to  the  settlor,  no  use  can 
result  which  is  inconsistent  therewith.     The  consideration  here  is  marriage,   which 
i?,  therefore,   a  good  and  valuable  consideration.     In  1  Sand,  on  Uses,  p.   102,  it  is 
laid  down,  that  "  it  is  the  intention  of  the  parties,   to  be  collected  from  the  face  of 
the  deed,  that  gives  effect  to  resulting  uses."     It  is  also  said  in  the  next  page  of 
that  work,   "  But  when,  in  a  conveyance  to  a  purchaser,  the  contract  is  recited  to 
be  for  the  purchase  of   the  absolute   fee  simple,  the  consideration  extends  to  the 
entire   use  :  so  that,   I  conceive,  there  can  in  that  case  be  no  resulting  use  to  the 
grantor  or  vendor."     Who,   then,  would  have  the  use  in  the   present  case?    The 
children  who  take  the  cross-remainders.     No  use  vested  or  was  intended  to  vest  in 
the  settlor  under  the  ultimate  gift  over,  except  upon  failure  of  all  the  issue.     Then 
comes  the  question   as  to  the  construction  of  the  words  "  share  or  shares."     These 
words  amply  express  the  intention  of   the  settlor  to  include  accruing  shares.     Such 
words  must  fall  within  the  [121]   same  rules  of  construction,  subject  to  the  previous 
observations,)  whether  they  be  found  in  a  deed  or  a  will.     Now,  "  share  or  shares" 
mean  an  aliquot  portion  of  the   land,  or  of  the  seisin  therein.     The  word   "estate" 
means  the  ownership  of  the  land,  and  passes  the  fee.     There  are  no  words  to  restrict 
the  larger  meaning  of  these  words.     It  has  been  urged,  that  the  proper  forms  could 
have  been  found  to  effect  the  intention  expressed  in  this  settlement ;  but  in  Hayes  & 
Jarman's  Concise  Forms  of  Wills,  111,  in  a  note  upon  the  mode  of  limiting  cross- 
remainders,  it  is  said,  "  In  general,  the  imperfections  of  such  limitations,  especially  in 
wills,  are  helped  by  the  Courts ;  and,  indeed,  it  would  be  difficult  to  frame  a  short 
and  comprehensive  form  of  this  kind,  expressive  of  the  whole  technical  import  and 
effect  of  cross-remainders,;in  terms  so  rigidly  and  critically  correct  as  not  to  require  any 
liberality  of  construction."     The  distinction  is  to  be  kept  in  view  between  the  mean- 
ing of  the  word  "  share,"  under  remainders,  where  the  subject  matter  is  real  estate, 
and  where  it  is  under  gifts  of  personal  estate  ;  the  decisions  in  the  latter  cases  not 
being   applicable   to   the    former.     The    word  "share,"  when  found   in  a  will,  may 
apply  as  well   to  accruing  as  to  original  shares:  Leeming  v.  Sherratl  (2  Hare,  14). 
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Each  child,  upon  his  or  her  birth,  would  take  his  or  her  original  share  in  remainder 
expectant,  on  the  determination  of  the  preceding  life  estate,  and  a  further  share  in 
the  original  shaie  of  every  other  child,  expectant  on  the  determination  of  the  same 
estates,  and  also  on  the  death,  without  issue,  of  such  other  child.  The  word  "  estate  " 
is  sufficient  to  embrace  such  further  estate. 

Lastly,  with  regard  to  the  case  of  Edwards  v.  Alliston,  upon  which  the  plaintiff  has 
chiefly  relied,  that  decision  may  be  put  upon  the  ground,  that,  a  Court  of  equity 
[122]  would  not,  under  such  circumstances,  enforce  specific  performance  of  the  contract 
where  the  title  was  doubtful.  The  present  question,  therefore,  which  is  now  brought 
for  the  solemn  decision  of  a  Court  of  common  law,  is  not  concluded  by  the  mere 
opinion  there  expressed. 

Gray  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  The  question  in  this  case  arose  on  the  construction  of  certain 
deeds  of  lease  and  release,  dated  the  SSth  and  2Gth  of  June,  1787,  being  the  settlement 
made  on  the  marriage  of  Elizabeth  Mary  Hainess  with  William  Birkhead.  By  those 
deeds,  and  a  fine  levied  in  pursuance  of  a  covenant  contained  in  the  release,  the  lands 
in  question,  (being  lands  of  which  Elizabeth,  the  wife  of  William  Harness,  and  mother 
of  Elizabeth  Mar}'  Harness,  was  then  seised  in  fee,)  were  settled,  after  the  solemniza- 
tion of  the  said  marriage,  to  the  use  of  the  said  William  Harness  for  his  life,  with 
remainder  to  the  u.se  of  the  said  Elizabeth,  the  wife  of  the  said  William  Harness,  for 
her  life,  with  remainder  to  the  use  of  the  said  William  Birkhead  for  his  life,  with 
remainder  to  the  use  of  the  said  Elizabeth  Mary  Harness,  his  intended  wife,  for  her 
life,  with  remainder  to  the  use  of  all  and  every  the  children  of  the  body  of  the  said 
William  Birkhead  on  the  body  of  Elizabeth  Marj'  Harness,  his  intended  wife,  to  be 
begotten,  to  be  equally  divided  among  them,  share  and  share  alike,  to  take  as  tenants 
in  common  and  not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of  the 
bodies  of  all  and  every  such  children  lawfully  issuing ;  and  in  case  one  or  more  of 
such  children  should  happen  to  die  without  issue  of  his,  her,  or  their  body  or  bodies, 
then,  as  to  the  share  or  .shares  [123]  of  him  or  them  so  dying  without  issue,  to  the  use 
of  the  survivors  or  others  of  them,  share  and  share  alike,  to  take  as  tenants  in  common 
and  not  as  joint  tenants,  and  of  the  several  and  respective  heirs  of  their  bodies  lawfully 
issuing;  and  in  case  all  such  children  but  one  should  happen  to  die  without  issue,  or 
if  there  should  be  but  one  such  child,  then  to  the  use  of  such  surviving  or  only  child, 
and  of  the  heirs  of  his  or  her  body  lawfully  issuing ;  and  for  default  of  such  issue, 
then  to  the  use  of  the  said  Elizabeth  Mary  Harness,  the  wife  of  the  said  William 
Harness,  and  of  her  heirs  and  assigns  for  ever. 

The  marriage  was  duly  solemnized,  and  there  was  issue  of  it  eight  children,  three 
of  whom  died  infants  and  unmarried,  in  the  lifetime  of  their  parents.  Elizabeth 
Mary,  the  wife  of  William  Birkhead,  survived  as  well  her  husband  as  the  said  William 
Harness,  and  died  in  1^46,  at  which  time  the  limitation  in  favour  of  the  issue  of  the 
marriage  came  into  operation.  The  lessors  of  the  plaintiff  contend  that  the  cross- 
remaindeis  among  the  children  extended  only  to  their  original  and  not  to  the  accruing 
shares  ;  so  that,  on  the  death  of  each  of  the  three  children  who  died  in  infancy,  its 
original  l-8th  share  was  divisible  into  seven  equal  parts,  five  only  of  which  vested 
in  the  five  survivors,  and  two  passed  to  Elizabtth  Harness  in  fee,  either  under  the 
ultimate  limitation  in  the  settlement  or  by  way  of  resulting  use. 

The  present  ejectment  is  biought  on  the  foregoing  view  of  the  effect  of  the  settle- 
ment to  recover  2-7ths  of  the  original  eighth  share  of  each  of  the  three  children  who 
died  in  infancy,  being  2-7ths  of  3-8ths,  or  6-.o6ths  of  the  whole  property. 

It  may  be  assumed  that  the  lessors  of  the  plaintiff  are  entitled  to  all  which 
Elizabeth  Harness  was  entitled  to;  and  the  only  question,  therefore,  is,  whether  the 
construction  of  the  settlement  contended  for  by  the  lessors  of  the  plaintiff  is  correct. 

[124]  The  aigument  in  support  of  it  is  founded  on  the  well-known  rule  of  law, 
that  cross-remainders,  although  they  may  be  applied  in  a  will,  where  the  context 
warrants  it,  yet  cannot  be  raised  in  a  deed  by  implication,  and  it  is  argued  that  in 
this  settlement,  as  to  the  accruing  shares  there  are  no  such  express  words. 

Of  the  genei'al  rule,  as  stated  by  the  counsel  for  the  plaintiff,  there  is  no  doubt, 
and  the  only  question  is,  whether  it  is  a  rule  applicable  to  the  present  case.  The  rule, 
when  correctly  understood,  is  in  truth  only  a  branch  of  the  general  rule,  that  no  estate 
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of  inheritance  can  be  created  by  deed  without  apt  words  indicating  the  estate  to  be 
taken  ;  that  is,  "  heirs  "  to  create  an  estate  in  fee,  "  heirs  of  the  body  "  to  create  an 
estate  tail.  When  lands  are  conveyed  by  lease  and  release  or  other  assurance,  to  the 
use  of  A.  and  B.,  as  tenants  in  common,  and  the  heirs  of  their  respective  bodies,  A. 
and  B.  have  estates  tail  each  in  his  own  undivided  moiety  ;  but  it  is  clear  that  neither 
of  them  has  any  estate  tail  whatever  in  the  other's  moiety.  ].et  us  suppose,  in  order 
to  put  the  case  as  strongly  as  possible  in  favour  of  cross-remainders,  that  the  deed 
conveying  the  land  should  contain  a  clause  expressly  stating  the  intent  of  the  parties 
to  be,  that,  in  case  A.  or  B.  should  die  without  heirs  of  his  body,  his  moiety  should 
go  over  the  other,  by  way  of  cross-remainder  in  tail.  Then,  supposing  these  to  be  the 
very  words  used,  there  could  be  no  doubt  as  to  what  the  parties  intended  ;  but  it  is 
certain,  that,  in  the  event  of  A.  or  B.  dying  without  issue,  the  intention  could  not  be 
carried  into  effect  for  want  of  the  words  "heirs  of  the  body,"  connected  with  the  gift 
over  by  way  of  cross-remainder ;  and  as  this  cannot  be  done  by  any  words  except  the 
words  "  heirs  of  the  body,"  however  clearly  the  language  may  shew  the  intention  of 
the  parties,  so  a  fortiori,  the  object  cannot  be  effected  by  any  inference  of  intention, 
however  clearly  it  may  arise  from  the  context. 

[125]  This  is  stated  to  be  the  true  foundation  of  the  rule  of  Mr.  Justice  Lawrence, 
in  the  case  of  Doe  d.  Fr.quett  v.  Worsly  (1  East,  430),  and  the  same  doctrine  is  to  be 
found  in  an  old  case  of  Nevill  v.  Nevill  (Brownlow,  152),  cited  in  Viner's  Abridgment, 
tit.  "Estate"  (R.),  pi.  2.  Indeed,  this  latter  case  shews  that  the  rule,  when  stated 
as  a  rule  that  cross-remainders  cannot  be  raised  in  a  deed  by  implication,  is  not 
stated  in  terms  sufficiently  extensive.  They  cannot  be  raised  even  by  express 
declaration  of  intention,  and,  of  course,  therefore,  not  by  implication,  which  means 
implied  intention.     It  is  essential  that  there  should  be  apt  words  of  limitation. 

Such,  then,  being  the  nature  of  the  rule,  we  have  to  say  whether  it  is  a  rule 
applicable  to  a  case  like  the  present,  where  cross-remainders  in  tail  are  clearly  created 
by  apt  words  of  limitation,  and  where  the  inquiry  is,  as  to  what  interests  the  words 
of  limitation  apply.  They  apply  in  terms  to  the  share  or  shares  of  any  child  or 
children  dying  without  issue ;  and  the  question,  therefore  is,  what  is  included  under 
the  words  share  or  shares'!  The  lessors  of  the  plaintiff  contend  that  these  words 
extend  only  to  the  original  shares.  The  defendant  says  they  include  every  interest 
of  a  child  dying  without  issue,  whether  original  or  accrued.  We  are  inclined  to  go 
along  with  Mr.  Gray  in  his  argument,  that  the  word  "shares  "  has  no  greater  effect 
than  the  word  "  share."  The  plural  word  "shares"  is  intended  to  meet  the  ca.se  of  a 
plurality  of  children  dying  without  issue,  not  that  of  the  plurality  of  shares  of  any 
one  child  ;  so  that  the  construction  must  be  the  same  as  if  the  language  had  been 
then,  as  to  the  share  of  every  such  child  so  dying  &c.  But,  concurring  with  him  in 
that  view  so  far,  we  will  think  the  word  share,  according  to  its  natural  and  obvious 
meaning,  includes,  or,  at  all  events,  if  the  context  requires  it,  may  include,  every 
inter-[126]-est  which  the  child  takes  under  the  limitations  of  the  settlement.  The 
word  "share"  has  no  technical  meaning,  and,  therefore,  in  giving  effect  to  the  deed  in 
which  it  occurs,  the  Court  has  only  to  ascertain  in  what  sense  it  is  there  used.  In 
such  an  inquiry  there  is  no  difference  in  the  principles  upon  which  we  are  to  construe 
a  deed  or  will,  as  was  pointed  out  by  Lord  Kenyon  in  IVright  v.  Kemp.  In  the  one 
case  as  in  the  other,  the  only  inquiry  is,  in  what  sense,  looking  at  the  whole  context, 
is  the  word  used.  According  to  the  limitations  contained  in  this  settlement,  every 
child  at  its  birth  became  entitled  to  an  original  share,  opening  from  time  to  time  to 
let  in  other  children  as  they  were  born,  and  which  original  share  would  be  eventually 
proportioned  to  the  number  of  children.  Every  child  took  this  its  original  share  in 
remainder,  expectant  on  the  determination  of  the  preceding  life  estates,  but  it  took 
further  a  share  in  the  original  share  of  every  other  child,  expectant  on  the  determina- 
tion, of  the  same  life  estates,  and  also  on  the  death  without  issue  of  such  other  child. 
Why  may  not  this  further  interest  be  held  as  included  in  the  word  "sh:ire,"  as 
it  is  used  in  the  clause  creating  cros-s-reraainders  1  Suppose  that  after  the  limitations 
in  this  settlement  there  had  been  express  declaration  that  the  parties  intended  the 
word  "share"  to  apply  to  accrued  as  well  as  original  shares,  there  could  then  be  no 
doubt  as  to  the  intention,  and  no  difficulty  in  carrying  it  into  effect. 

It  can  make  no  difference  that  the  meaning  of  the  deed  is  ascertained  by  its 
context,  and  not  by  an  express  statement  as  to  the  sense  in  which  the  particular 
word  is  used. 


1152  RICHARDSON    V.  BARNES  4  EX.  127. 

It  may  be  less  easy  in  the  one  case  than  in  the  other  to  arrive  with  certainty  at  the 
right  construction  of  the  doubtful  word ;  but  when  that  right  construction  is  once 
ascertained,  the  consequence  must  surely  be  the  same,  by  whatever  course  of  reasoning 
that  proper  construction  has  been  reached. 

[127]  Acting,  then,  on  these  principles,  we  have  no  difficulty  in  saying  that  the 
word  "share"  must  have  been  meant  to  include  every  interest,  accruing  as  well  as 
original ;  for  otherwise,  the  estate  would  go  away  from  the  issue  of  the  marriage 
piece-meal,  whereas  it  is  obvious  nothing  was  intended  to  go  over,  but  that  all  should 
go  at  once  on  failure  of  the  issue  of  all  the  children,  as  if  all  but  one  had  died  without 
issue,  who  was  intended  to  take  all.  Indeed,  this  point  of  the  case  was  not  pressed 
by  Mr.  Gray  :  his  argument  was  not,  that  it  was  not  intended  to  create  cross- 
remainders  in  the  accruing  shares,  but  that,  according  to  the  well-known  rule  against 
implying  cross-remainders  in  a  deed,  such  an  intention  could  not  be  efl'ected  under  the 
language  of  this  settlement.  But  we  are  of  opinion  that  the  rule  does  not  apply  to 
the  present  case ;  cross-remainders  are  here  created  by  apt  words,  and  the  only 
question  is,  what  interests  are  the  limitations  of  those  cross-remainders  intended  to 
embrace  1  That  appears  to  us  to  be  a  mei'e  question  of  construction,  to  be  solved, 
like  every  such  question,  by  the  context ;  and,  looking  to  the  whole  of  the  deed,  we 
think  the  word  "share"  must  be  understood  as  including  accruing  as  well  as  original 
shares.  We,  therefore,  think  the  lessors  of  the  plaintiff  have  established  no  title  to 
any  part  of  the  property  ;  so  that  there  must  be  judgment  for  the  defendants.  We 
are  aware,  in  coming  to  this  decision,  we  are  acting  in  direct  opposition  to  the  opinion 
of  Sir  John  Leach,  expressed  in  the  case  of  Edivards  v.  Alliston.  We  say  the  opinion, 
for  the  decision  there  might  be  perfectly  right :  the  bill  was  filed  by  the  trustees,  for 
the  sale  of  a  real  estate,  to  compel  .specific  performance  of  the  contract ;  and  it  may 
be,  in  such  a  case,  the  Court  of  Chancery  might  properly  refuse  to  decree  specific 
performance,  on  the  ground  that  it  will  not  compel  a  purchaser  to  take  a  questionable 
title.  Undoubtedly,  however,  Sir  John  Leach  did  not  proceed  solely  on  that  ground : 
he  stated  more  than  once  in  the  course  of  his  judg-[128]-ment,  that,  although  he 
thought  the  intention  of  the  settlor  was  quite  clear,  yet  he  did  not  think  the  intention 
could  legally  govern  the  decision.  We  have  already  stated  our  reasons  for  a  different 
opinion,"and  for  thinking  that  the  rule  of  law,  by  which  Sir  John  Leach  thought 
himself  hampered,  did  not  apply  to  the  case  before  him,  which  is  not  to  be  distinguished 
from  the  case  which  is  now  before  us.  It  is  with  great  reluctance  that  we  have  come 
to  a  decision  opposed  to  the  opinion  of  so  eminent  a  Judge  as  Sir  John  Leach  ;  but, 
thinking  as  we  do,  that  this  opinion  rests  on  no  solid  foundation,  and  its  result  being, 
as  he  himself  points  out,  obviously  to  defeat  the  clear  intention  of  the  author  of  the 
settlement,  and  as  his  decision  may  be  supported  on  other  grounds,  we  feel  bound  to 
act  on  our  own  view  of  the  law,  unopposed  as  it  is  by  any  other  conflicting  authority. 
There  will,  therefore,  be  judgment  for  the  defendant. 
Judgment  for  the  defendant. 

Richardson  v.  Barnes.  May  31  &  June  8,  1849. — Where  an  agreement  is  entered 
into  to  give  a  lease  to  which  a  seal  is  affixed,  but  in  which  lease  the  term  has 
expired,  such  agreement  is  not  satisfied  by  giving  up  the  lease,  with  the  seal  torn 

off. In  an  action  of  assumpsit  a  verdict  was  taken  by  consent  for  the  defendant, 

upon  one  of  the  issues,  with  leave  for  the  plaintiff  to  move  to  enter  a  verdict, 
with  Is.  damages,  on  a  point  of  law  reserved.  The  rule  was  made  absolute,  and 
the  Judge  afterwards  certified,  under  the  43  Eliz.  c.  6,  to  deprive  the  plaintiff  of 
costs  :— Held,  that  he  had  power  to  do  so,  and  that  the  Court  had  no  authority 
to  set  aside  his  certificate. 

[S.  C.  7  D.  &  L.  96 ;  18  L.  J.  Ex.  373,  468.] 

Assumpsit.  The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time  of 
the  making  of  the  promise  and  undertaking  of  the  defendant  thereinafter  mentioned, 
was  the  owner  of  and  entitled  to  a  certain  messuage  and  premises,  with  the  appur- 
tenances, to  wit,  a  messuage  and  premises  situate  and  being  No.  1  Durham  place, 
Chelsea,  to  wit,  for  a  certain  term  of  years  therein  then  to  come  and  still  unexpired, 
to  wit,  a  term  of  fourteen  years  from  the  25th  of  March,  a.d.  1847  ;  and  which 
said  messuage  and  premises,  with  the  appurtenances,  had  been  recently  [129]  held  by 
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the  defendant,  under  and  by  virtue  of  a  certain  lease  thereof  theretofore  granted  to 
him,  which,  before  and  at  the  time  of  the  making  of  the  promise  and  undertaking  of 
the  defendant,  had  ended  and  been  determined  ;  and  thereupon  theretofore,  to  wit,  on 
the  17th  of  July,  1847,  in  consideration  that  the  plaintiff,  at  the  request  of  the  defen- 
dant, would  then  agree  to  grant  a  lease  of  the  aforesaid  messuage  and  premises,  with 
the  appurtenances,  to  one  Andrew  Trimen,  the  defendant  undertook  and  then  promised 
the  plaintiff  to  deliver  up  to  him  the  said  lease  of  the  said  messuage  and  premises,  with 
the  appurtenances,  under  which  he  the  said  defendant  had  so  formerly  held  the  same 
as  aforesaid,  on  or  before  Wednesday  then  next  following,  that  is  to  say,  on  or  before 
Wednesday  the  21st  of  July,  1847.  Averment,  that  the  plaintiff,  confiding  in  the 
said  promise  and  undertaking  of  the  defendant,  so  made  to  him  as  aforesaid,  did  then, 
to  wit,  on  the  17th  of  July,  in  the  year  last  aforesaid,  agree  to  grant  and  did  then  grant 
to  the  said  Andrew  Trimen,  under  the  hand  and  seal  of  the  pkintiff,  a  lease  of  the  said 
messuage  and  premises,  with  the  appurtenances,  for  a  certain  term  of  years,  to  wit,  for 
the  term  of  fouiteen  years  wanting  three  days,  from  the  said  25th  of  March,  1847, 
whereof  the  defendant  then  had  notice.  And  although  the  defendant  was  then 
requested  by  the  plaintiff  to  deliver  up  to  him  the  .said  lease  under  which  the  defen- 
dant had  so  held  the  said  messuage  and  premises,  with  the  appurtenances  as  aforesaid, 
according  to  the  said  promise  and  undertaking  in  that  behalf,  and  although  the  time 
for  so  delivering  up  the  said  lease  as  aforesaid  had  expired  long  before  the  commence- 
ment of  this  suit;  nevertheless  the  said  defendant,  not  regarding  his  said  promise  and 
undertaking,  did  not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  time 
before  or  on  the  Wednesday  next  following  the  time  of  the  making  his  said  promise 
and  undertaking  as  aforesaid,  to  wit,  before  or  on  Wednesday  the  21st  of  July,  1847, 
aforesaid,  [130]  ileliver  up  to  the  plaintiff  the  said  lease  of  the  said  messuage  and 
premises,  with  the  appurtenances,  under  which  he  the  defendant  had  so  formerly  held 
the  same  as  aforesaid,  but  therein  the  defendant  then  wholly  failed  and  made  default, 
contrary  to  the  said  promise  and  undertaking  so  made  in  that  behalf  as  aforesaid  ;  nor 
hath  the  defendant  at  any  time  before  or  since  delivered  up  the  said  lease  to  the 
plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do;  whereby  the 
plaintiff  hath  wholly  lost  and  been  deprived  of  the  benefit  and  advantage  which  he 
might  and  would  have  derived  from  the  possession  of  such  lease,  and  hath  been  and 
is,  by  means  of  the  premises,  otherwise  injured  ;  to  the  plaintiff's  damage,  &c. 

The  defendant  pleaded  (inter  alia),  that  he  did,  in  pursuance  and  performance  of 
his  said  promise  and  undertaking  in  the  declaration  mentioned,  to  wit,  on  Wednesday 
next  following  the  time  of  the  making  of  his  said  promise  and  undertaking,  to  wit,  on 
Wednesday  the  21st  of  July,  1847,  aforesaid,  deliver  up  to  the  plaintiff  the  said  lease 
in  the  declaration  mentioned,  under  which  he  the  defendant  had  so  formerly  held  the 
said  messuage  and  premises,  with  the  appurtenances,  as  in  the  declaration  mentioned. 
Issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  Michaelmas  Terra, 
1848,  it  appeared  that  the  premises  belonged  to  a  Mr.  Whittington,  in  right  of  his  wife, 
and  that,  during  her  coverture,  he  had  granted  to  the  defendant  a  lease  for  twenty -one 
years,  determinable  at  the  end  of  seven  or  fourteen  years  ;  and  it  was  alleged  that  notice 
had  been  given  by  the  defendant  to  terminate  the  lease  at  the  end  of  the  seven  years. 
Possession,  however,  was  not  given  up,  the  premises  being  held  by  one  Andrew  Tiimeti. 
Mr.  Whittington  died,  and,  after  proceedings  in  the  Court  of  Chancery,  it  was  decided 
that  the  lease,  having  been  granted  during  coverture,  formed  part  of  the  husband's 
estate.  The  plaintiff  became  the  purchaser  of  the  interest  [131]  of  the  deceased 
Mr.  Whittington,  and  brought  an  action  against  the  present  defendant.  Negotiations 
ensued  between  the  parties,  and  it  was  agreed  that  the  plaintiff  should  grant  a  new 
lease  to  Trimen,  and  that  the  lease  which  the  defendant  held  should  be  delivered  up. 
The  lease  had  only  been  executed  by  the  lessor,  and  the  counterpart,  which  had  been 
executed  by  the  defendant,  was  also" to  be  given  up.  The  parties  having  met  for  the 
purpose  of  carrying  this  agreement  into  effect,  the  defendant  stated  that  the  lease  was 
in  the  hands  of  a  third  person  ;  but,  to  prevent  delay,  the  defendant  gave  the  following 
undertaking  :  "  I  do  her-eby,  in  consideration  of  your  agreeing,  at  my  request,  to  grant 
a  lease  of  No.  1  Durham  Place,  Chelsea,  to  Andrew  Trimen,  undertake  and  agree  to 
deliver  up  to  you  the  lease  under  which  I  formerly  held  the  same  pr-emises,  on  or  before 
Wednesday  next.  Dated  the  17th  of  July,  1847."  The  new  lease,  duly  executed,  was 
then  handed  to  the  clerk  of  Trimen's  attorney.     A  few  days  afterwards,  the  same  clerk 
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called  at  the  office  of  the  plaintiff's  attorney  with  the  lease  mentioned  in  the  undertaking. 
He  received  the  counteipart  from  the  plaintiffs  attorney  ;  but,  before  giving  up  the 
lease,  he  took  a  knife  and  cut  off  the  seal,  in  spite  of  the  remonstrances  of  the  plaintiff's 
attorney.     The  lease,  so  mutilated,  was  left  in  the  possession  of  the  plaintitt's  attorney. 

It  was  thereupon  agreed  that  a  verdict  should  be  taken  for  the  plaintiff,  on  the 
2nd,  3rd,  and  4th  issues,  and  for  the  defendant  on  the  1st,  with  leave  to  the  plaintiff 
to  move  to  enter  a  verdict  for  him,  with  one  shilling  damages,  if  the  Court  above 
should  be  of  opinion  that  he  was  so  entitled.  A  rule  nisi  having  been  obtained 
accordingly, 

M.  Chambers  and  Hanee  shewed  cause.  The  lease  was  delivered  up  in  pursuance 
of  the  agreement  entered  into  between  the  parties.  Where  there  is  an  arrangement 
that  [132]  a  term  is  to  be  surrendered,  and  all  the  deeds  are  to  be  delivered  up,  they 
may  be  delivered  in  a  cancelled  state.  [Pollock,  C.  B.  The  simple  question  is,  whether 
an  agreement  to  deliver  up  a  defunct  instrument  is  satisfied  by  returning  it  cancelled.] 
Suppose  a  person  agrees  with  his  banker  to  have  his  cheques  restored,  the  banker  fulfils 
his  agreement  by  returning  those  cheques  with  lines  drawn  across  them.  The  thing 
delivered  was  a  lease,  though  valueless  as  such. 

Gurnej',  in  support  of  the  rule.  The  agreement  clearly  was,  that  the  lease  in  its 
then  state  should  be  returned.     [He  was  then  stopped  by  the  Court.] 

Al.DEKSON,  B.  It  will  be  difficult  to  say  to  what  extent  further  refinement  may 
not  be  carried,  unless  we  hold,  that  a  person  is  bound  to  deliver  up  an  instrument  in 
the  same  condition  as  it  was  at  the  time  he  contracted  to  deliver  it.  The  rule  must 
therefore  be  absolute  to  enter  a  verdict  for  the  plaintiff. 

Pollock,  C.  B.,  Rolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

A  verdict  was  accordingly  entered  for  the  plaintiff,  upon  the  1st  issue,  with  one 
shilling  damages ;  and  the  Lord  Chief  Baron  subsequently  made  an  order  for  the 
production  of  the  record  before  him,  and  cei'tified,  under  the  43  Eliz.  c.  6,  to  deprive 
the  plaintiff"  of  costs. 

Baddeley  moved  (June  8th)  to  set  aside  the  order  and  certificate.  The  learned 
Judge  had  no  power  to  grant  a  certificate.  The  43  Eliz.  c.  6,  s.  3,  enacts,  that,  "if, 
upon  any  action  personal  in  the  supeiior  courts,  not  being  for  any  title,  &c.,  it  shall 
appear  to  the  Judges,  and  be  so  certified  bj^  the  [133]  justices  before  whom  the  same 
shall  be  tried,  that  the  debt  or  damages  to  be  recovered  therein  in  the  same  court 
shall  not  amount  to  the  sum  of  40s.,  or  above,"  the  plaintift"  shall  not  recover  more 
costs  than  damages.  A  Judge  can  only  certify  in  cases  where  the  jury  have  found 
a  verdict,  not  where  the  parties  consent  that  a  verdict  shall  be  entered  according  to 
the  result  of  a  motion  in  the  Court  above.  In  Keene  v.  Deehle  (3  B.  &  C.  491)  the 
word  "  recover,"  in  the  43  Geo.  3,  c.  46,  s.  3,  was  held  to  mean  "recover  by  the  con- 
sideration and  judgment  of  the  Court;"  and  therefore,  where  a  cause  and  all  matters 
in  difference  were  referred,  the  costs  of  the  cause  and  reference  to  abide  the  event, 
and  the  arbitrator  awarded  to  the  plaintiff  a  smaller  sum  than  that  for  which  the 
defendant  had  been  held  to  bail,  it  was  held  that  the  defendant  was  not  entitled  to 
costs  under  that  Act.  [Alderson,  B.  Where  is  the  distinction  between  a  verdict 
at  Nisi  Prius  by  consent,  and  one  found  by  a  jury?  We  constantly  stay  proceedings 
without  costs,  at  Chambers,  where  the  sum  claimed  is  less  than  40s.]  The  case 
resembles  Ridianls  v.  Bhick  (6  C.  B.  443),  which  was  an  action  for  several  breaches 
of  covenant,  in  which  the  defendant  paid  101.  into  court  in  respect  of  one  breach,  and 
the  plaintiff"  obtained  a  verdict,  with  Is.  damages,  in  respect  of  two  other  breaches; 
and  it  was  held,  that  the  Judge  had  no  power  to  certify  under  the  statute  of  Elizabeth. 
There  the  Court  seemed  to  consider  that  if  the  action  be  one  which  cannot  be  brought 
in  the  county  court,  it  is  not  a  case  within  the  statute  of  Elizabeth.  [Platt,  B. 
Cann  v.  Face;/  (4  A.  &  E.  68)  shews,  that  where  a  Judge  has  certified  under  the 
43  Eliz.,  the  Court  will  not  interfere  except  upon  the  question  of  his  authority  to 
grant  the  certificate.]  The  word  "recovered"  means  recovered  by  the  decision  of  a 
jury  having  had  an  opportunity  of  apportioning  the  quantum  of  damage.  [134] 
[Pollock,  C.  B.  Suppose  a  case  at  Nisi  Prius,  opened  by  the  plaintiff's  counsel,  appears 
on  his  own  statement  to  be  a  frivolous  action,  and  the  defendant's  counsel,  knowing 
that  he  cannot  resist  a  verdict,  consents  to  one  for  Is.,  would  not  the  Judge  in  such 
a  case  have  power  to  certify  1  In  my  opinion  he  might,  even  though  the  parties  agreed 
that  he  should  not ;  for  they  cannot,  by  any  arrangement  amongst  themselves,  deprive 
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him  of  the  power  to  certify  iu  the  case  of  a  frivolous  action.  Rolfe,  B.  There  is  uo 
instance  in  which  the  Court  has  set  aside  a  certificate  where  the  Judge  had  power  to 
grant  it.  The  proper  form  of  motion  is  to  tax  the  plaintiff's  costs,  notwithstanding 
the  certificate  ;  but  if  it  should  appear  on  the  record,  that  the  Judge  has  certified,  and 
that  the  Master  afterwards  taxed  the  plaintiff's  costs,  that  would  be  error  on  the 
record.  Alderson,  B.  The  only  thing  to  be  looked  at  is,  whether  there  is  a  verdict : 
the  rest  is  matter  of  arrangement ;  and  if  the  bargain  was,  that  the  plaintifif  should 
have  full  costs,  that  should  have  been  clearly  expressed.] 

Per  Curiam. (a)     There  will  be  no  rule. 

Rule  refused. 

[135]  Olh-er  r.  Fielden  and  Others.  May  30,  1849.— Assumpsit  on  the 
following  charter  party  : — "It  is  mutually  agreed  between  E.  0.,  agent  for  the 
owners  of  the  '  Lydia,'  new  ship,  now  on  the  stocks,  of  the  measurement  of  1100 
tons  or  thereabouts,  now  at  Quebec,  to  be  launched  and  ready  to  receive  cargo  in 
all  May,  guaranteed  to  sail  in  all  June,  and  F.  &  Co.,  merchants,  that  the  ship 
shall  proceed  to  &c.,  and  there  load  a  cargo  of  timber,  &c.  " : — Held,  that  the 
readiness  to  receive  a  cargo  in  all  May  was  a  condition  precedent  to  the  plaintiff's 
right  to  recover  for  not  loading  a  full  cargo  ;  and  that  a  plea  stating  that  the 
ship  was  not  ready  to  receive  a  cargo  in  all  May  was  good  on  general  demurrer. 

[S.  C.  18  L.  J.  Ex.  3.53.     Referred  to,  Cwkling  v.  Massey,  1873,  L.  R.  8  C.  P.  400.1 

Assumpsit.  The  declaration  stated,  that,  by  a  memorandum  of  charter,  made  the 
28th  March,  1848,  by  the  plaintiff,  therein  described  to  be  agent  for  the  owners  of 
the  ship  called  the  "Lj'dia,"  then  on  the  stocks,  of  the  admeasurement  of  1100  tons 
or  thereabouts,  then  at  Quebec,  to  be  launched  and  ready  to  receive  cargo  in  all  Mav, 
A.D.  1848,  guaranteed  by  the  owners  to  sail  in  all  June,  A.D.  1848,  and  the  defendants, 
therein  described  as  Messrs.  Fielden  et  Co.,  merchants,  of  the  other  part,  it  was 
mutually  agreed,  between  the  plaintiff  and  defendants,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  should  with  all  convenient 
speed  there  load,  from  the  factors  of  the  said  merchants,  a  full  and  complete  cargo  of 
timber,  including  deck  load,  as  follows  : — The  charterer  having  the  option  of  shipping 
200  to  250  loads  of  red  pine,  &c.  :  and  being  so  loaded,  should  therewith  proceed  to 
Liverpool,  or  so  near  thereunto  as  she  might  safely  get,  and  deliver  the  same,  on  being 
paid  freight,  as  follows,  &c.  (The  declaration  then  set  out  the  usual  exception  of 
dangers  of  the  seas,  and  stipulation  as  to  demurrage,  and  alleged  mutual  promises  and 
performance  on  the  plaintiff's  part.)  Averment,  that,  although  the  ship,  in  a  proper 
and  reasonable  time  in  that  behalf,  to  wit,  on  &c.,  being  tight,  staunch,  and  strong, 
and  every  way  fitted  for  the  voyage,  was  ready  to  receive  such  cargo,  having  been 
theretofore  launched,  and  that  she  was  so  ready,  as  aforesaid,  in  such  a  time  as  that 
she  could  and  would  have  sailed  ;  and  the  plaintiff  says,  that  the  said  ship  could  and 
would  have  sailed  on  the  voyage  aforesaid,  in  June  aforesaid,  if  the  defendants  had 
provided  such  cargo  as  aforesaid.  And  that,  during  the  time  aforesaid,  and  duriug 
the  whole  of  the  laying  days,  and  days  of  demurrage  in  the  memoran-[136]-dum  of 
charter  mentioned,  the  plaintiff,  at  Quebec  aforesaid,  was  ready  and  willing  to  receive 
on  board  the  said  ship,  from  the  factors  of  the  defendants,  such  a  full  and  complete 
cargo  of  timber,  including  deck  load,  as  in  the  said  memorandum  of  charter  in  that 
behalf  mentioned,  according  to  the  terms  of  the  said  memorandum  of  charter,  &c. 
Yet  the  defendants  did  not  nor  would,  during  the  said  month  of  June,  or  at  an\'  time 
whatsoever,  provide  for  the  said  ship,  or  load  on  the  said  ship,  such  a  full  and  com- 
plete cargo  of  timber,  including  deck  load,  as  in  the  memorandum  of  charter  mentioned, 
but  wholly  refused  so  to  do,  &c. 

Plea,  that  the  said  memorandum  of  charter  was  and  is  made  in  words  and  figures 
following : — (The  plea  set  out  the  charter  verbatim,  the  material  part  of  which  is  as 
follows) : — 

"It  is  this  day  mutually  agreed,  between  Edward  Oliver,  agent  for  the  owners  of 
the  good  ship  or  vessel  called  the  'Lydia,'  new  ship,  now  on  the  stocks,  of  the  measure- 
ment of  llOU  tons  or  thereabouts,  now  at  Quebec,  to  be  launched  and  ready  to  receive 

(a)  Pollock,  C.  B.,  Alderson,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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cargo  in  all  May,  guaranteed  by  the  owners  to  sail  in  all  June,  and  Messrs.  Fielden 
&  Co.  merchants,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage,  shall  with  all  convenient  speed  sail  and  proceed  to  &c.,  or  so 
near  thereunto  as  she  may  safely  get,  and  there  load,  from  the  factors  of  the  said 
merchant,  a  full  and  complete  cargo  of  timber,  including  deck  load,  as  follows  : — The 
charterer  having  the  option  of  shipping  200  to  250  loads  of  red  pine,  Sic." 

Averments,  that  the  month  of  May  in  the  charter  party  mentioned,  was  meant  to 
be,  and  was,  the  month  of  May,  1848  ;  and  that  the  said  ship  was  not  launched  and 
ready  to  receive  cargo  in  all  May,  1848.     Verification. 

General  demurrer  and  joinder  thereon. 

[137]  Crompton,  in  support  of  the  demurrer.  The  being  ready  to  receive  cargo 
in  May  was  not  a  condition  precedent  to  the  plaintiff's  right  to  recover.  The  terms 
"  ready  to  receive  cargo  in  all  May,"  mean  only  that  the  parties  expected  that  the 
ship  would  be  ready  at  that  time.  The  next  clause,  "guaranteed  by  the  owners  to 
sail  in  all  June,"  excludes  any  other  construction.  The  doctrine  as  to  conditions 
precedent  attaches  only  where  the  whole  adventure  is  destroyed  ;  if  the  failure  goes 
to  part  of  the  consideration  merely,  the  remedy  is  by  a  cross  action.  That  view  is 
supported  by  the  judgment  of  Tindal,  J.,  in  Glaholm  v.  Hays  (2  M.  &  G.  257),  where 
this  subject  was  much  considered.  In  Constable  v.  Cloberie  (Palm.  397),  it  was  held, 
that  a  breach  of  the  covenant  to  sail  with  the  next  wind  was  no  answer  to  an  action 
for  freight.  In  Siarers  v.  Cuiiinq  (3  Bing.  N.  C.  3^5),  the  plaintitt',  a  captain  of  a 
South  Sea  whaler,  covenanted  with  defendants  that  he  would  proceed  to  the  fishery 
and  procure  a  cargo  of  sperm  oil,  and  would  return  to  London,  and  then,  at  his  own 
costs,  deliver  it  to  the  defendants,  who  covenanted,  on  the  performance  of  the  before- 
mentioned  terms  on  the  part  of  the  plaintiff,  to  pay  him  a  certain  proportion  of  the 
net  proceeds  of  the  cargo  ;  and  it  was  held,  that  the  plaintitt's  covenants  were  indepen- 
dent, and  consequently  the  performance  of  them  not  a  condition  precedent  to  an 
action  on  the  defendant's  covenant.  Ollive  v.  Booker  (1  Exch.  416)  is  distinguishable, 
for  there  the  defendant  pleaded  that  time  was  an  essential  and  material  part  of 
the  contract. 

Aspland  appealed  to  argue  in  support  of  the  plea,  but  was  not  called  upon. 

Pollock,  C.  B.  There  must  be  judgment  for  the  defendants.  The  stipulations 
as  to  the  vessel  being  ready  to  receive  [138]  a  cargo  in  May,  is  not  mere  description, 
but  part  of  the  contract,  and  forms  a  condition  precedent  to  the  plaintiff's  right  to 
recover. 

Alderson,  B.  I  am  of  the  same  opinion.  The  plaintiff  avers,  that  he  was  ready 
and  willing  to  receive  a  cargo  according  to  the  terms  of  the  charter  party.  One  of 
those  terms,  and  a  very  important  one,  was,  that  the  vessel  should  be  ready  to  receive 
a  caigo  in  May. 

KoLFE,  B.  The  cases  of  Glaholm  v.  Hays,  and  Ollive  v.  Booker,  are  conclusive  in 
favour  of  the  defendants. 

Platt,  B.     In  Cmistahle  v.  Cloberie,  the  vessel  had  actually  carried  the  goods. 

Judgment  for  the  defendants. 

Spooner  v.  Payne.  May  28,  1849. — A  pension  granted  to  a  commissioner  of  bank- 
rupts under  the  5  &  6  Vict.  c.  122,  is  not  within  the  exception  of  the  56th  section 
of  the  Insolvent  Act,  1  &  2  Vict.  c.  110,  but  will,  under  that  Act,  pass  to  his 
assignees. 

[S.  C.  18  L.  J.  Ex.  401  :  in  Equity,  1852,  1  De  G.  M.  &  G.  383; 
42  L.  K.  599  (with  note).] 

By  order  of  ViceChancellor  Knight  Bruce,  the  following  case  was  stated  for  the 
opinion  of  this  Court : — 

At  the  time  of  the  passing  of  5  &  6  Vict.  c.  122,  the  defendant,  Charles  Henry 
Payne,  was  a  commissioner  of  bankrupts  for  the  county  and  district  of  Bristol,  and 
he  had  been  such  commissioner  for  several  years,  and  was  one  of  the  commissioners 
under  1  &  2  Will.  4,  c.  56.  By  5  &  6  Vict.  c.  122,  s.  58,  after  reciting,  that  the 
country  commissioners  of  bankrupts  would  be  deprived  of  their  fees,  it  was  enacted, 
that  the  Lords  Commissioners  of  the  Treasury  should  inquire  into  and  ascertain  the 
annual  amount  of  such  fees,  and  award  compensation  by  way  of   annuity  to  such 
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commissioners,  and  certify  the  same  to  the  Lord  Chancellor,  who  should  thereupon 
have  power  to  order  the  amount  to  be  paid  out  of  "The  Secretary  of  Bankrupts 
Compensation  Account:"  and  the  same  should  "be  payable,  and  paid  accordingly,  to 
such  respective  persons,  without  any  [139]  deductions  whatsoever,"  subject,  among 
other  provisoes,  to  the  proviso,  "  that  such  annuity  should  not  be  paid  to  any  com- 
missioner who,  at  any  time  after  the  commencement  of  the  Act,  should  be  appointed 
to  hold  any  public  office  or  employment  of  an  annual  value  gi-eater  than  the  annuity 
to  be  so  certified  as  payable  to  him,  so  long  as  any  such  office  or  employment  should 
be  so  held."  Under  a  certificate  made  in  pursuance  of  the  Act,  the  defendant  was 
awarded  an  annuity  of  1991  ;  and,  by  order  of  the  Lord  Chancellor,  dated  the  28th 
of  February,  1S44,  such  annual  sum  was  ordered  to  be  "paid  out  of  theSecretary  of 
Bankrupts  Compensation  Account,  subject  to  the  terms  and  conditions  of  the  certifi- 
cate, and  upon  proof  to  the  said  accountant  in  bankruptcy,  by  the  affidavit  of  the 
party  entitled  to  any  such  compensation,  that  he  has  not  held,  and  does  not  hold,  any 
such  office  or  employment,  and  that  he  has  not  been,  and  is  not,  in  the  receipt  of  any 
such  yearly  sum  of  money  as  in  the  said  Act  and  certificate  mentioned;"  and  his 
Lordship  further  ordered,  "  that  the  annual  sums  aforesaid  should  be  paid  on  or  before 
the  12th  of  November  in  every  year,  the  first  of  such  annual  payments  to  commence 
from  the  11th  of  November,  1812."  The  case  then  stated,  that  the  said  C.  H.  Payne 
had  not,  since  the  said  order,  held  any  office  or  appointment  so  as  to  lose  the  said 
annuity ;  but  that,  on  the  26th  of  July,  1 847,  the  said  C.  H.  Payne,  having  been 
more  than  twenty  davs  in  prison  for  debt,  the  Court  for  the  Relief  of  Insolvent 
Debtors,  upon  the  petition  of  James  Spooner,  a  creditor,  made  the  usual  vesting  order 
under  1  &  2  A'ict.  c.  110,  whereby  the  estate  of  the  insolvent  vested  in  Samuel  Sturgis, 
as  provisional  assignee.  On  the  28th  of  August,  1847,  the  said  J.  Spooner  was  duly 
appointed  sole  assignee  of  the  estate.  The  said  annual  sum  of  1991.  was  regularly 
paid  to  the  said  C.  H.  Payne,  under  the  said  order  of  the  Lord  Chancellor,  up  to  the 
12th  of  November,  1846,  inclusive,  since  which  time  no  payment  has  been  made,  in 
consequence  of  the  pending  of  [140]  this  suit ;  but  the  said  order  of  the  Lord 
Chancellor  has  not  been  rescinded  or  varied.  By  the  1  &  2  Vict.  c.  110,  s.  56,  it  was 
enacted  as  follows: — "And  be  it  enacted,  that  nothing  in  this  Act  contained  shall 
extend  to  entitle  the  assignee  or  assignees  of  the  estate  and  effects  of  any  such 
prisoner,  being  or  having  been  an  officer  of  the  army  or  navy,  or  an  officer  or  clerk, 
or  otherwise  employed  or  engaged  in  the  service  of  her  Majesty,  in  the  Customs  or 
Excise,  or  any  civil  office  or  other  department  whatsoever,  or  being  or  having  been 
in  the  naval  or  military  service  of  the  East  India  Company,  or  an  officer  or  clerk,  or 
otherwise  emploj'ed  in  the  service  of  the  Court  of  Directors  of  the  said  Company,  or 
being  otherwise  in  the  enjoyment  of  any  pension  whatever,  under  any  department 
of  her  Majesty's  Government,  or  from  the  said  Court  of  Directors,  to  the  pav,  half-pav, 
salary,  emoluments,  or  pension  of  any  such  prisoner,  for  the  purposes  of  this  Act : 
provided  always,  that  it  shall  be  lawful  for  the  said  Court  to  order  such  portion  of 
pay,  half-pay,  salary,  emoluments,  or  pension  of  any  such  prisoner,  as  on  communica- 
tion from  the  said  Court  to  the  Secretary  at  War,  or  the  Lords  Commissioners  of  the 
Admiralty,  or  the  Commissioners  of  the  Customs  or  Excise,  or  the  chief  officer  of  the 
department  to  which  such  prisoner  may  belong  or  have  belonged,  or  under  which  such 
pay,  half-pay,  salary,  emoluments,  or  pension  may  be  enjoyed  by  such  prisoner,  or  the 
said  Court  "of  Directors,  he  or  they  may  respectively,  under  his  or  their  hands,  or 
under  the  hand  of  his  or  their  chief  "secretary  or  other  chief  officer  for  the  time  being, 
consent  to  in  writing,  to  be  paid  to  such  assignee  or  assignees,  in  order  that  the  same 
may  be  applied  in  payment  of  the  debts  of  such  prisoner ;  and  such  order  and  consent 
bei"ng  lodged  in  the  office  of  her  Majesty's  Pa^  master-General,  or  of  the  secretary  of 
the  said  Court  of  Directors,  or  of  any  other  officer  or  person  appointed  to  pay,  or 
paying  any  such  par,  half-pay,  salary,  emoluments,  or  pension,  such  portion  [141]  of 
the  said  pay,  half-pay,  salary,  emoluments,  or  pension  as  shall  be  specified  in  such 
order  and  consent,  shall  be  paid  to  the  said  assignee  or  assignees,  until  the  said  Court 
shall  make  order  to  the  contrary." 

The  questions  for  the  opinion  of  the  Court  are,  first,  whether,  notwithstanding  his 
said  insolvency,  the  said  C.  H.  Payne  is  by  the  means  aforesaid  still  entitled  to  the 
said  annual  sura  of  1991.  so  awarded  to  him  as  aforesaid,  for  such  compensation  as 
aforesaid.  Secondly,  whether,  by  the  means  aforesaid  the  said  J.  Spooner,  as  such 
assignee  of  the  said  insolvent,  C.  H.  Payne,  as  aforesaid,  became  entitled  to  the  said 
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annual  sum  of  1 991.  so  awarded  to  the  said  insolvent  as  aforesaid,  for  such  compensation 
as  aforesaid. 

Whitehurst,  for  the  plaintiff.  The  assignees  are  entitled  to  the  annuity.  Prior  to 
the  1  &  2  Will.  4,  c.  .56,  under  which  the  insolvent  was  appointed,  the  Lord  Chancellor 
directed  a  commission  of  bankruptcy  to  such  persons  as  he  thought  fit.  That  statute 
did  not  deprive  the  Lord  Chancellor  of  the  power  to  issue  a  commission,  but,  bj'  the 
14th  section,  limited  his  choice  of  commissioners  to  certain  persons,  namely,  barristers, 
solicitors,  and  attornies  practising  in  the  counties  belonging  to  the  several  circuits. 
Thei-efore,  before  the  repeal  of  that  statute,  the  insolvent  was  not  an  officer  in  any 
department  of  the  Government,  but  a  pei'son  to  whom  the  Lord  Chancellor  directed 
a  commission  or  fiat  for  a  particular  and  limited  purpose.  Then,  the  .5  &  6  Vict, 
c.  122,  s.  .58,  merely  provides  a  compensation  for  the  loss  of  fees  as  a  commissioner. 

The  Court  called  on 

Watson,  for  the  defendant.  Both  questions  should  be  answered  in  favour  of  the 
defendant,  on  the  three  following  grounds  : — First,  the  ainiuity  is  within  the  exception 
of  the  1  &  2  Vict.  c.  110,  s.  56,  for  the  employment  comes  within  the  general  terms, 
"  otherwise  employed  or  engaged  [142]  in  the  service  of  her  Majesty,  in  any  civil 
office  or  other  department  whatsoever."  Under  the  1  &  2  Will.  4,  c.  56,  s.  14,  fiats 
weie  directed  to  commissioners  in  rotation,  and  they  acted  as  judges  of  a  court  of 
record.  This  office  was  a  portion  of  the  law  department  of  the  state,  and  no  part  of 
the  pension  can  be  paid  to  the  assignees  without  the  sanction  of  the  Lord  Chancellor, 
as  chief  officer  of  that  department.  In  Bx  parte  Battinc  (4  B.  >fe  Ad.  690)  it  was  held, 
that  a  pension  granted  for  past  services  as  advocate  of  the  Admiralty,  might  be 
appropriated  for  payment  of  creditors  under  the  Insolvent  .Act,  7  Geo.  4,  c.  57,  s.  29, 
with  the  consent  of  the  Lords  of  the  Admiralty.  That  decision  proceeded  on  the 
ground  that  the  insolvent  was  a  person  who  had  been  employed  in  the  service  of  his 
Majesty  in  a  civil  office,  and  was  in  the  enjoyment  of  a  pension  under  a  department 
of  his  Majesty's  Government.  Secondly,  this  annuity  cannot,  from  its  very  nature, 
pass  to  the  assignees.  It  is  granted  by  order  of  the  Lord  Chancellor,  suljject  to  the  con- 
dition precedent,  that  the  insolvent  proves  to  the  accountant  in  bankruptcy,  liy  affidavit, 
certain  facts.  That  condition  cannot  be  performed  by  his  assignees  ;  so  that  this  is  in 
truth  a  personal  annuity,  and  inalienable  ;  Duties  v.  The  Dvkeof  Marlhomir/h  (1  Swanst. 
74).  Thirdly,  the  case  falls  within  the  principle  of  the  decisions  as  to  half-pay.  Where 
a  pension  is  granted,  as  well  for  future  as  for  past  services,  it  is  not  assignable  either 
at  law  or  in  equity,  for  public  policy  requires  that  public  servants  should  retain  the 
means  of  a  decent  subsistence:  JFells  v.  Foster  (8  M.  &  W.  149),  Stone  v.  Lidderdale 
(2  Anst  533).  Here  the  public  have  an  interest  in  maintaining  the  insolvent  in  a 
position  to  take  another  public  office  at  any  time,  so  that  his  annuity  may  cease. 

Whitehurst,  in  reply.  No  question  is  submitted  as  to  the  mode  of  obtaining 
payment  of  the  annuity,  but  only  as  to  the  I'ight  of  the  assignee  to  receive  it.  ll^elk 
v.  Foster  [143]  is  distinguishable,  for  in  that  case  the  pension  was  granted  with  an 
express  understanding  that  the  party  should  again  take  office  if  called  upon.  The  36th, 
37th,  and  48th  sections  of  the  1  &  2  Vict  c.  110,  which  relate  to  "vesting  orders," 
will  include  this  annuity,  unless  excepted  bj'  the  56th  section,  which  it  is  not. 

Pollock,  C.  B.  We  will  certify  to  the  Vice-Chancellor  our  opinion  that  the 
defendant  is  not  still  entitled  to  the  annual  sum  of  1991.  awarded  to  him  for  compen- 
sation, and  that  all  the  defendant's  right  to  it  vests  in  the  plaintiff  as  his  assignee. 
I  am  not  disposed  to  embarrass  m^'self  with  an)'  question  as  to  how  the  right  is  to  be 
enforced,  whether  by  action  or  by  what  other  proceeding.  We  are  only  asked  to  say, 
whether  the  title  to  the  annuity  passed  to  the  assignee  ;  and  unless  the  56th  section 
of  the  1  &  2  Vict.  c.  110,  applies,  it  did  so  pass.  Now,  that  clause  contains  an  exemp- 
tion in  favoui-  of  any  pei'son  in  the  service  of  her  Majesty,  in  the  Customs  or  Excise, 
or  any  civil  office  or  other  department  whatsoever,  or  being  otherwise  in  the  enjoy- 
ment of  any  pension  whatever,  under  any  department  of  her  Majesty's  Government. 
Is,  then,  that  which  the  defendant  enjoys  a  pension  consequent  on  his  having  been 
employed  in  the  civil  service  of  her  Majesty  1  It  appears  to  me  nothing  more  than  a 
compensation  given  to  him  in  consequence  of  his  having  been  in  a  situation  to  derive 
emolument  from  a  certain  existing  state  of  things  which  is  altered  by  the  public  law 
of  the  land.  He  was  one  of  certain  persons  to  whom  commissions  were  directed  by 
the  Lord  Chancellor,  and  who  was  removeable  at  pleasure.  I  think  that  is  not  an 
office  in  the  service  of  her  Majesty,  and  that  the  pension  was  merely  given  as  a  com- 


4  EX.  144.  BOOSEY    V.  PURDAY  1159 

pensation,  iu  order  that  the  alteration  in  the  law,  though  advisable,  might  not  be 
injurious  in  a  pecuniary  point  of  view.  Such  being  the  case,  it  does  not  "fall  within 
the  principle  of  the  decisions  as  to  half-pay  ;  but  the  annuity  formed  part  of  [144]  the 
defendant's  estate  and  interest,  and  so  passed  to  his  assignees. 

AldersuN,  B.  I  am  of  the  same  opinion.  The  question  is,  whether  this  was  a 
personal  amuiity,  and  therefore  inalienable.  It  seems  to  me  that  it  was  not.  As  to 
the  other  part  of  the  case  I  entertain  no  doubt. 

KOLFE,  B.  This  annuity  certainly  passed  to  the  assignee,  unless  protected  by  the 
.56th  clause  of  the  1  &  2  Vict.  c.  110.  It  is  obvious  that  section  applies  only  to  persons 
in  some  sense  or  other  in  the  service  of  her  Majesty  or  the  East  India  Company. 
Mr.  Watson  contends,  that  this  case  comes  within  the  exception,  since  officers  appointed 
by  the  Lords  of  the  Admiralty  are  within  it ;  and  he  relies  on  Ex  iMirte  Battine.  Now, 
in  that  case,  application  was  made  to  the  Lords  of  the  Admiralty,  and  they  sanctioned 
an  appropriation  of  the  pension.  The  insolvent  contended,  that  the  Court  had  no 
power  to  appropriate  the  pension,  because  it  would  not  pass  under  the  11th  section  of 
the  7  Geo.  4,  c.  57,  neither  was  it  within  the  proviso  of  section  29.  The  Court  of 
King's  Bench  decided,  that  it  was  within  the  proviso,  but  did  not  express  any  opinion 
as  to  whether  it  would  pass  under  the  114th  section.  IVells  v.  Foster  does  not  apply. 
That  was  a  case  in  which  the  party  obtained,  in  the  strictest  sense,  a  pension  for 
services  under  the  Crown  ;  and  there  is  no  doubt  that,  under  the  Insolvent  Act,  the 
Lords  of  the  Treasury  might  have  ordered  a  given  portion  to  be  paid  to  his  creditors. 
But  the  question  there  arose  on  an  assignment  by  deed  ;  and  the  point  considered 
was,  whether  a  pension,  or  recompense  for  past  services  given  propter  dignitatem,  and 
on  the  expi-ess  understanding  that  the  party  was  to  serve  again  if  called  upon,  could 
be  assigned  by  him.  The  Court  decided  rightly,  that  it  was  not  assignable,  and  on 
the  same  ground  as  the  half-pay  of  an  officer.  In  this  case,  the  insolvent  was  not  in 
[145]  the  service  of  the  Crown,  but  a  person  to  whom  fiats  in  bankruptcy  might  be 
directed  ;  and  this  pension  was  in  the  nature  of  the  purchase-money  of  his  right  (such 
as  it  was),  under  an  existing  state  of  things,  to  have  tiats  directed  to  him.  No  question 
is  submitted  to  us  as  to  the  Lord  Chancellor's  order ;  but  possibly  it  means,  that  the 
pension  shall  be  paid  subject  to  proof  of  the  conditions  specified,  and  that  the  party 
shall  be  at  liberty  to  make  an  affidavit  as  one  mode  of  proof. 

Platt,  B.  It  seems  to  me,  that  this  was  not  a  mere  personal  annuity,  but  that 
the  title  of  the  insolvent  was  complete  for  all  purposes,  and  passed  to  his  assignees. 

A  certificate,  in  conformity  with  the  above  opinion,  was  accordingly  sent  to  the 
Vice-Chancellor. 

BooSEY  V.  PuRDAY.  June  .5,  1849. — A  foreign  author  residing  abroad,  who  com- 
poses a  work  abroad,  and  sends  it  to  this  country,  where  it  is  Hrst  published  under 
liis  authority,  acquires  no  copyright  therein.  Neither  does  a  British  subject  to 
whom  such  work  is  assigned  by  the  foreign  author  gain  any  such  right.— But, 
assuming  that  a  foreign  author  and  his  assigns  to  have  by  law  a  copyright  where 
the  author  means  to  publish  contemporaneously  in  England  and  abroad,  he  oi-  his 
assigns  are  not  disentitled  to  copyright  by  the  actual  publication  in  one  place 
before  the  other,  on  the  same  day. 

[S.  C.  18  L.  J.  Ex.  378 ;  13  Jur.  918.     Discussed,  Jefferys  v.  Boosey,  18-54, 

4  H.  L.  C.  815.] 

Case.  The  declaration  stated,  that,  at  the  time  of  the  committing  by  the  defen- 
dant of  the  grievances  thereinafter  mentioned,  the  plaintiff  was,  and  from  hence  has 
been  and  is,  the  proprietoi-  of  the  copyright  in  certain  books,  being  musical  composi- 
tions—ten airs  in  the  opera  of  "  La  Sonnambula"  of  Bellini— which  said  several  books 
had  each  of  them  been  first  printed  and  published  in  that  part  of  Great  Britain 
called  England,  and  which  had  each  of  them  been  first  published  withm  twenty-eight 
years  then  last  past,  and  which  said  several  copyrights  were  subsisting  at  the  several 
times  of  the  committing  bv  the  defendant  of  the  said  grievances,  &c.  ;  yet  the 
defendant,  not  being  the  proprietor  of  the  said  copyrights,  &c.,  heretofore,  after  the 
passing  of  the  5  &  6  [146]  Vict.  e.  45,  and  within  twelve  calendar  months  before  the 
commencement  of  the  suit,  to  wit,  &c.,  unlawfully  imported  for  sale  into  England, 
from  parts  bevond  the  seas,  to  wit,  from  &c.,  divers  copies  of  the  said  books,  .Vc., 
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which  h;id  before  then  been  repi'inted  abroad,  &c.  ;  against  the  form  of  the  statute  Ac. 
The  second  count  alleged,  that  the  defendant  did  unlawfully  publish  and  expose  to 
sale  divers  other  copies  of  the  said  books,  well  knowing  they  had  been  and  were 
unlawfully  impoi'ted  :  against  the  form  of  the  statute  &c.  The  third  count  alleged, 
that  the  defendant  wrongfully  and  fraudulently,  and  without  the  consent  in  writing 
of  the  plaintiff'  or  any  proprietor  of  the  said  copyrights,  had  in  his  possession,  for 
sale  or  hire,  divers  copies,  knowing  that  they  had  been  and  were  unlawfully  printed 
without  the  consent  of  the  plaintiH'  or  any  other  proprietor,  against  the  form  of  the 
statute  i&c.  The  fourth  count  alleged,  that  the  defendant,  without  the  consent  of  the 
plaintiff'  or  any  other  proprietor,  did  unlawfully  sell,  publish,  and  expose  to  sale,  divers 
copies  of  the  said  works  ;  to  the  plaintiff's  damage  &c. 

The  defendant  pleaded,  first,  not  guilty  ;  secondly,  that  the  plaintiff'  was  not  at 
the  time  when  &c.,  the  pi'oprietor  of  the  said  copyrights  ;  thirdly,  that  the  said  copy- 
I'ights  were  not  then  subsisting;  fourthly,  as  to  the  first  count,  that  the  said  books 
therein  mentioned  had  not  nor  had  been  ffrst  piinted  and  published  in  that  part  of 
Great  Britain  called  England  ;  fifthly,  to  the  first  cr.unt,  that  the  said  copies  had  not 
been,  nor  were  they,  reprinted  in  a  country  out  of  the  ISi'itish  dominions  ;  sixthly,  to 
the  second  count,  that  the  said  copies  had  not  been  imported  into  England  from  parts 
beyond  the  seas ;  seventhly,  to  the  third  count,  that  the  said  copies  had  not  been 
unlawfully  printed  for  sale  ;  eighthly,  ninthly,  and  tenthly,  to  the  second,  third,  and 
fourth  counts  respectively,  that  the  said  books  therein  mentioned  had  not  been,  nor 
were,  first  printed  and  published  in  that  part  of  the  United  Kingdom  called  England. 
These  [147]  pleas  concluded  respectively  to  the  country,  and  issues  were  joined  thereon. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after 
Trinity  Term,  l^iS,  the  following  facts  appeared  : — Bellini,  a  foreigner,  composed  the 
opera  of  "Sonnambula"  in  the  year  1(S.31,  when  it  was  performed  with  much  success 
at  the  Caicano  Theatre  at  Milan.  In  February,  1831,  a  Signor  Ricordi  purchased  the 
opera  of  Bellini  and  the  managers  of  the  theatre,  under  an  instrument  which,  accord- 
ing to  the  law  of  Austria,  was  sufficient  to  transfer  the  copyright ;  but  there  were  no 
attesting  witnesses  to  it.  On  the  9th  of  June,  1S.31,  Kicordi  assigned  the  opera,  by 
deed,  to  the  plaintiff',  who  had  ten  airs  entered  at  the  Stationers'  Hall,  at  1 1  A.M.  on  the 
10th  of  June,  1831,  and  copies  were  also  deposited  at  the  British  Museum.  These  airs 
were  exposed  for  sale  on  the  same  day,  between  twelve  and  one  o'clock.  They  were 
printed  from  the  foreign  plates,  the  only  additions  thereto  being  the  words  "Entered 
at  Stationers'  Hall,"  and  "London  :  Boosey  &  Co."  Copies  of  the  same  airs  were  also 
exposed  for  sale  at  9  A.M.,  upon  the  .same  day,  at  Milan,  by  Ricordi.  The  plaintiff 
procured  the  airs  to  be  entered  on  the  13th  of  May,  1844,  under  the  5  &  6  Vict.  c.  45. 
At  a  later  period,  the  airs  alleged  to  be  an  infringement  of  the  plaintiff's  copyright 
were  purchased  at  the  defendant's  shop  in  London.  It  was  thereupon  contended,  on 
the  part  of  the  defendant,  that  the  plaintiff'  ought  to  be  nonsuited  ;  first,  that,  admit- 
ting that  the  entry  under  the  11th  section  of  the  5  &  G  Vict.  c.  45,  afforded  prima 
facie  evidence  of  the  plaintiflf's  title  to  the  music  ;  that  such  evidence  had  been  rebutted  ; 
that  the  plaintiff'  must  stand  upon  his  title  as  of  prior  date  to  that  statute ;  and  that, 
as  a  foreigner  could  have  no  copyright  in  this  country,  he  could  not  transfer  it ;  secondly, 
that  the  assignment  to  Ricordi  was  invalid ;  thirdly,  that  it  was  a  mere  licence,  [148] 
and  that  the  action  should  have  been  in  the  name  of  Bellini  or  of  Ricordi ;  and,  fourthly, 
that  there  had  been  a  prior  publication  at  Milan.  The  Loid  Chief  Baron  left  the 
question  to  the  juiy  to  say,  whether  there  bad  been  any  infringement ;  and  they  found 
that  there  had  been  an  infringement  if  the  plaintiff  had  any  copyright.  His  Lordship 
directed  a  verdict  to  be  entered  for  the  plaintiff,  as  to  nine  of  the  airs,  (there  being  a 
question  as  to  times  of  publication  of  one  of  the  other  airs),  upon  all  the  issues,  with 
the  exception  of  the  second  and  third,  leave  being  reserved  to  the  parties  to  move 
to  set  the  verdict  aside  and  to  enter  it  as  the  Court  above  should  direct,  with  liberty 
also  to  the  parties  to  treat  the  ruling  of  the  Court  above  as  the  direction  of  the  learned 
Judge  at  Nisi  Prius. 

In  Michaelmas  Term  last,  a  rule  nisi  was  accordingly  obtained  by  Bovill,  on  the 
part  of  the  plaintifr.(a)     Against  this  rule,  in  Easter  Term  last  (April  24  and  26). 

(a)  A  cross  rule  was  obtained  by  the  Attorney-(Teneral,  to  enter  a  verdict  for  the 
defendant  on  the  plea  of  not  guilty,  on  the  ground  that  there  had  been  no  infringe- 
ment. 
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The  Attorney-General  and  Crompton  shewed  cause.  The  first  question  is,  whether 
a  foreigner  can  have  a  copyright  in  his  works  in  this  country.  The  plaintiff  appears 
to  have  relied  upon  the  5  &  6  Vict.  c.  45,  s.  11,  as  giving  him  a  title  ;  but  that  statute 
was  merely  for  the  purpose  of  advancing  the  party's  remedy,  provided  he  had  a 
good  title  independently  of  the  statute.  The  4th  section  recites,  "That  whereas  it 
is  just  to  extend  the  benefits  of  this  Act  to  authors  of  books  published  before  the 
passing  thereof,  and  in  which  copyright  still  subsists  ; "  in  that  way  alone  is  the  statute 
retrospecti^■e.  Has,  then,  the  plaintiff  the  title  to  this  work  before  that  Act?  The 
author  was  a  foreigner,  and  could  have  no  such  right  in  this  country.  Upon  this 
[149]  point  there  exists  a  difference  of  opinion  in  the  superior  Courts.  In  Cocks  v. 
Purdaij  (.5  C.  B.  860),  in  the  Court  of  Common  Pleas,  Wilde,  G.  J.,  in  delivering  the 
judgment  of  the  Court,  after  having  commented  upon  the  several  authorities  upon  the 
point,  said,  "  It  appears  to  us,  then,  upon  the  authorities,  as  well  as  upon  principle, 
that  an  alien  amy,  the  author  of  a  work  of  which  he  is  also  the  first  publisher  in 
England,  and  which  has  not  been  made  piiblici  juris  by  a  previous  publication  else- 
where, has  a  copyright  in  that  work,  whether  it  be  composed  in  this  country  or  abroad." 
And  in  the  late  case  of  Boosey  v.  Davidson  (13  Jur.  678),  the  Court  of  Queen's  Bench 
pronounced  a  similar  decision,  but  without  any  other  reason  for  it  than  the  previous 
decision  in  the  Court  of  Common  Pleas.  But  this  Court,  in  Chappdl  v.  Purday 
(14  M.  &  W.  303),  expressed  a  clear  opinion,  that  a  foreign  author  residing  abroad, 
who  composes  and  publishes  his  work  abroad,  has  not  at  common  law,  or  under  the 
stats.  8  Ann.  c.  19,  and  54  Geo.  3,  c.  136,  any  copyright  in  this  country  ;  and,  with 
respect  to  these  statutes.  Pollock,  C.  B.,  in  delivering  the  judgment  of  the  Court,  says, 
"They  were  passed  for  the  encoui-agemeut  of  learning  and  the  arts,  by  insuring  to 
authors,  artists,  and  inventors  the  rewards  of  their  labours.  In  their  language  the 
Acts  are  general ;  but  prima  facie,  it  must  be  intended  that  a  British  legislature  means 
only  to  protect  British  subjects,  and  to  foster  and  encourage  British  industry  and 
talent ;  and  therefore,  when  statutes  of  the  United  Kingdom  speak  of  authors  and 
inventors,  they  mean  authors  and  inventors  being  subjects  of  and  residents  in  the 
United  Kingdom,  or  at  least  subjects  by  birth  or  residence,  and  do  not  apply  to 
foreigners  resident  abroad."  If  the  plaintifl'  had  no  such  right  independently  of  the 
5  &  6  Vict.  c.  45,  the  registration  by  him  could  not  give  him  the  title  ;  at  the  most 
it  afforded  prima  facie  evidence  liable  to  be  rebutted,  which,  in  the  present  case,  was 
rebutted  by  the  plaintiff  on  evidence.  By  the  re-[150]-gistration  of  a  work,  a  person 
does  not  become  the  author,  absolutely  so  to  speak.  If  he  were  to  be  deemed  the 
author,  this  absurdity  might  follow,  that  different  persons  in  different  countries  would 
each  be  the  author  of  the  same  work  ;  and,  in  the  present  case,  Kicordi  still  retained 
his  right  of  publication  at  Milan.  The  plaintiff  is  not  the  sole  proprietor.  The  law 
of  copyright  is  not  the  same  in  all  countries,  and  a  person,  by  assignment,  might 
theieby  obtain  a  larger  right  than  he  possessed  in  his  own  country,  so  that  he  might 
assign  "what  he  would  not,  according  to  the  law  of  his  own  country,  possess.  The 
law  of  copyright  is  not  extra-territorial.  This  law  has  been  assimilated  to  the  jnitent 
laws  ;  but'the  importer  is  not  the  author  under  these  Acts.  The  plaintiff,  therefore, 
could  not  properly  register  the  works  in  his  own  name  ;  if  they  could  be  registered, 
it  should  have  been  effected  in  the  name  of  the  author.  No  doubt,  under  the  patent 
laws,  a  foreigner  may  be  the  first  inventor;  and  the  reason  is  given  in  Edgehury^  v. 
Stephens  (2  Nalk.  447),  where  it  is  said,  "A  grant  of  a  monopoly  may  be  to  the  first 
inventor  by  the  21  Jac.  1  ;  and  if  the  invention  be  new  in  England,  a  patent  may  be 
granted,  though  the  thing  was  practised  beyond  sea  before ;  for  the  statute  speaks  of 
'new  manufactures  within  this  realm;'  so  that,  if  they  be  new  here,  itis  within  the 
statute  ;  for  the  Act  intended  to  encourage  new  devices  useful  to  the  kingdom  ;  and, 
whether  learned  by  travel  or  by  study,  it  is  the  same  thing."  That  does  not  apply 
to  an  author.  In  'Bentley  v.  Foster  (10  Sim.  329),  the  Vice-Chancellor  merely  expressed 
an  opinion,  that  "protection  was  given  by  the  law  of  copyright  to  a  work  first 
published  in  this  country,  whether  it  was  written  abroad  by  a  foreigner  or  not :  but 
directed  .an  action,  for  the  purpose  of  trying  the  right.  D'Almaine  v.  Boosey  ( 1  Y.  *  C. 
288)  is  in  effect  overi'uled  hv  Chappell  v.  "Purday  (4  Y.  &  G.  485),  in  equity,  where 
Lord  Abinger  says,  that  the  law,  as  regarded  [151]  the  common-law  right,  was  settled 
by  Millar  v.  Taylor  (4  Burr.  2303).  That,  however,  is  not  strictly  correct;  but 
whether  it  be  so  or  not,  is  not  material  to  the  present  argument,  because  the  common- 
Ex.  Div.  X.— 37* 
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law  light  never  applied  to  a  foreiguer.  [  1  hey  referred  to  De  Londre  v.  Shaw  (2  Sim. 
237),  and  Guichard  v.  Moii  (9  L.  J.,  O.  S.,  Chanc,  277). 

In  the  second  place,  these  works  had  been  published  abroad  previously  to  their 
publication  in  this  country,  and  had  therefore  become  publici  juris  :  Clemeiiti  v.  If'alker 
(2  B.  &  C.  861).  Lastly,  the  assignment  to  Ricoidi  was  invalid, — he  had  not  a  good 
title,  according  to  the  law  of  this  country  :  De  I'inua  v.  Polhill  (8  C.  &  P.  78). 

Bovill,  Webster,  and  Ilenniker,  in  support  of  the  rule.  Copyright  may  exist  in 
a  person  who  has  acquired  title  from  the  author  of  a  work,  though  a  foreigner,  unless 
he  has,  prior  to  publication  in  this  countiy,  made  the  work  publici  juris.  A  foreigner, 
equally  with  a  British  subject,  has  a  property  in  his  literary  composition.  [Pollock,  C.  B. 
How  can  a  person  have  a  property  in  anything  purely  intellectual  ?]  Because  it  is 
the  mental  labour  of  the  author,  and  not  common  to  the  world.  [Pollock,  C.  B. 
According  to  that  argument,  if  a  man  composes  a  song  and  sings  it,  no  one  else  may 
sing  it  without  his  leave.  1  cannot,  for  this  purpose,  distinguish  between  any  exercise 
of  the  mind.  Had  either  Xewton  or  Leibnitz  a  property  in  the  system  of  flu.xions  or 
the  difi'erential  calculus?]  In  J'rinre  Albeit,  v.  Stmnye  (1  Hall.  &  T.  1),  the  Lord 
Chancellor,  in  delivering  judgment,  says,  "The  property  in  an  author  oi'  composer  of 
any  work,  whether  of  literature,  art,  or  science,  such  work  being  unpublished,  and 
kept  for  his  private  use  or  pleasure,  cannot  be  disputed,  after  the  many  decisions  in 
which  that  proposition  has  been  affirmed  or  assumed."  [Pollock,  C.  B.  If  a  person 
makes  a  discovery,  he  may  lock  it  up  in  his  [152]  own  breast ;  but  the  moment  he 
communicates  it  to  any  one  else,  the  rest  of  the  world  may  use  it.]  There  is  a  distinc- 
tion between  invention  and  copyright.  In  the  former,  prior  publication  prevents  the 
exclusive  right ;  in  the  latter,  the  fact  of  publication  gives  the  copyright.  It  is  founded 
on  the  doctrine  of  exclusive  property  prior  to  public;ition.  A  person,  to  whom  a 
manuscript  is  lent  to  take  a  copy,  has  no  right  to  publish  it :  Duke  of  Qiieensberri/  v. 
Shehhiare  (2  Eden,  329).  Copyi'ight  existed  at  common  law,  and  the  statute  of  Aime 
was  in  afhrmance  of,  though  it  controlled  the  common  law  right:  Millur  v.  Taylor 
(4  Buri'.  2303),  lieckjord  v.  Hood  (7  T.  R.  620).  The  invention  of  printing  enabled 
authors  more  easily  to  multiply  copies  of  their  works  ;  but  their  property  in  them 
existed  prior  to  that  act :  Compuny  of  Stationers  v.  Seymour  ( 1  Mod.  257).  [Piatt,  B., 
referred  to  Toiv^on  v.  Collins  (1  W.  Bl.  301).]  In  MiUar  v.  Taylor  (4  Burr.  2305),  the 
special  verdict  finds,  that,  before  the  statute  of  Anne,  it  was  usual  to  purchase  from 
authors  the  perpetual  copyright  of  their  books.  The  first  publication  gives  the 
exclusive  right,  the  only  exception  being,  that,  if  there  was  a  prior  publication  in 
another  country,  the  work  becomes  publici  juris.  Such  being  the  true  foundation  of 
copyright,  it  follows,  that  the  right  must  exist  as  well  in  a  foreigner  as  a  native.  An 
alien  friend  may,  equally  with  a  native,  enjoy  every  species  of  property  except  real  ; 
and  the  same  protection  is  aflTorded  to  his  person  and  reputation  :  Fisani  v.  Lawson 
(6  Bing.  N.  C.  90) ;  Com.  Dig.  "Alien,"  (C.  5) ;  Cocks  v.  Purday  (5  C.  B.  860).  This 
view  is  confirmed  by  the  International  Copyright  Acts,  1  &  2  Vict.  c.  59,  s.  14,  and 
the  7  &  8  Vict.  c.  12,  s.  19.  'Ihe  5  &  6  Vict.  c.  45,  is  not  confined  to  authors,  but  is 
general  in  its  terms.  It  recites,  that  "  it  is  expedient  to  amend  the  law  relating  to 
copyright,  and  to  afford  greater  encouragement  to  the  pro-[153]-duction  of  literary 
works  of  lasting  benefit  to  the  world."  The  15th  section,  which  provides  a  remedy 
by  action,  is  also  general,  and  applies  to  all  cases  of  a  subsisting  copyright.  The 
plaintitt' being  a  British  subject,  who  acquii'ed  the  right  from  a  foreigner  by  legal  title, 
has  the  exclusive  property  in  the  work.  The  transfer  to  liiconli  was  valid  according 
to  the  law  of  Austria,  and  so  by  the  law  of  nations  was  valid  everywhere  :  Story's 
Conflict  of  Laws,  s.  242.  All  the  cases  are  in  the  plaintiff's  favour :  Bentley  v.  Fader 
(10  Sim.  329),  D'Almaine  v.  Bvosey  (1  Y.  &  C.  288),  Chappell  v.  Furday  (4  Y.  &  C.  485), 
Cox  V.  Furday  (15  L.  J.  C.  P.  273),  Boosey  v.  Davidson,  {13  Jur.  678).  In  Clementi  v. 
Jl'alker~{2  B.  &  C.  861),  it  is  assumed  throughout,  that  a  copyright  may  be  aequiied 
from  a  foreigner.  De  Londre  v.  Shaw  (2  Sim.  237)  is  a  mere  dictum.  Faye  v. 
Toicnshcnd  (5  Sim.  395)  was  decided  on  the  Engraving  Acts,  8  Geo.  2,  c.  13,  7  Geo.  3, 
c.  38,  and  17  Geo.  3,  c.  57,  which  are  not  in  pari  materia  with  the  Copyright  Acts. 
There  is  no  doubt  that  a  musical  composition  is  a  writing  within  the  statute  of  Anne  : 
Bach  V.  Longman  (Cowp.  623). 

Then,  as  to  the  question  of  prior  publication.  It  is  evident,  from  the  judgment  of 
Lord  Abinger,  in  D'Almaine  v.  Boosey  (1  Y.  &  C.  300),  that,  if  the  foundation  of  copy- 
right at  common  law  be  first  publication,  the  representation  of  the  opera  at  a  theatre 
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abroad  will  not  give  the  defendant  any  right  to  print  and  publish  it.  The  term 
"  publication  "  means  the  publication  of  the  written  work,  not  a  representation  of  it 
upon  a  stage  :  Coleman  v.  frathen  (5  T.  R.  245),  Macklin  v.  Bicharckm  (Amb.  694). 
White  V.  Gench  (2  B.  &  Aid.  298)  decided,  that  an  author  does  not  lose  his  copyright 
by  having  first  sold  the  composition  in  manuscript.  Then,  has  there  been  a  pub-[154]- 
lication  in  this  country  within  a  reasonable  time  after  the  publication  abroad  ?  In 
ClcmenHv.  If'dker  {i  B.  &  C,  861),  which  first  introduced  the  doctrine  as  to  prior 
publication,  Bayley,  J.,  says,  "  Whether  the  act  of  printing  and  publishing  abroad 
makes  the  work  at  once  publici  juris  it  is  not  necessary  now  to  decide;  but  we  have 
no  doubt  that  it  becomes  publici  juris,  if  the  author  does  not  take  prompt  measures 
to  publish  here.  In  Chupjiell  v.  Fiirday  (4  Y.  &  C.  48.5),  there  had  been  six  years' 
prior  publication  abroad ;  in  the  present  case,  there  is  the  mere  fraction  of  a  day, 
which  the  law  rejects:  Clayton's  case  (5  Rep.  1),  Russell  v.  Ledsam  (14  M.  &  W.  574); 
Gilbert's  Law  of  Executions,  p.  15 ;  Boucher  v.  JFiseman  (Cro.  Eliz.  440).  Then,  as  to 
the  registration.  The  5  &  6  Vict.  c.  45,  s.  15,  contemplates  the  interest  of  a  person 
who  might  not  be  strictly  an  assignee,  the  word  used  being  "  proprietor,"  not 
"owner, '  of  copyright.  That  obviated  the  difficulty  which  arose  in  Poiuer  v.  Walker 
(4  Camp.  9,  n.). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  Upon  the  argument  of  this  case  during  the  last  term,  before 
myself  and  my  Brothers  Parke,  Rolfe,  and  Piatt,  every  authority  bearing  on  the 
question  raised  was  cited  and  commented  upon. 

This  Court,  in  the  case  of  Cliappell  v.  Purday,  had  previously  intimated  its  opinion, 
that  the  right  of  the  plaintiff  must  depend  on  the  statute  law  of  this  country,  the 
laws  of  foreign  nations  having  no  extra-territorial  power,  and  the  plaintiii"  no  right  at 
common  law  ;  and  that,  if  the  question  were  not  concluded  by  authority,  the  proper 
construction  of  the  statutes  of  8  Ann.  e.  19,  and  54  Geo.  3,  c.  156,  on  which  the 
question  must  depend,  was,  that  a  foreign  au-[155]-thor  residing  abroad,  or  his  assigns, 
was  not  an  author  within  the  meaning,  and  could  not  have  the  benefit  of  those  Acts, 
which  were  intended  for  the  encouragement  of  British  talent  and  industry,  by  giving 
to  British  authors,  or  their  assigns,  a  monopoly  in  their  literary  works,  dating  from 
the  period  of  their  first  publication  here;  and  we  thought,  that,  supposing  the 
authorities  to  have  put  another  construction  on  the  Acts,  they  did  not  bring  the  case 
of  that  plaintift'  within  them.  It  was  unnecessary  for  the  Court  to  decide  whether 
those  authorities  were  conclusive  upon  them  or  not;  foi',  giving  full  weight  to  them, 
the  then  plaintiff  had  no  right.  Upon  a  careful  review  of  those  authorities,  we  do 
not  think  they  were  such  as  to  preclude  us  from  putting  what  we  deem  the  true  con- 
struction on  the  statutes.  No  Court  of  common  law  had  decided  the  question.  In 
CUnitnti  v.  Walker,  it  may  be  collected,  that  the  Court  of  King's  Bench  thought  that 
foreigners  were  not  entitled  to  the  benefit  of  the  statutory  right ;  but  the  case  does 
not  amount  to  a  decision  to  that  efi'ect.  The  Vice-Chancellor  of  England  had  expressed 
an  opinion  against  the  right  of  a  foreigner,  in  Guichard  v.  Mori  (9  L.  J.  Chanc.  227), 
and  in  I'age  v.  Townstnd,  in  1 832,  on  the  construction  of  several  Acts  protecting 
engravings,  one  only  of  which  was  expressly  confined  to  plates  engraved  in  Great 
Britain ;  and  the  same  learned  Judge  intimated  that  the  foreigner  might  have  a  copy- 
right, but  diiected  the  question  to  be  tried  at  law,  in  the  case  of  Bentlcy  v.  Foster,  in 
1839.  In  the  mean  time,  in  lt<35,  Lord  Abinger  had  decided,  in  the  case  of  D'Almaine 
V.  liodsey,  that  a  foreigner  might  have  a  copyright,  and  granted  an  injunction. 

In  the  state  of  the  authorities,  somewhat  conflicting  as  they  stood  at  the  time  of 
the  decision  of  Ckuppdl  v.  Purday,  we  think  we  ought  not  to  be  concluded  from  putting 
what  we  con.sider  the  true  construction  on  the  statutes  of  8  Ann.  [156]  c.  19,  and 
54  Geo.  3,  c.  156.  The  judgment  of  Lord  Abinger  is  the  only  authority  precisely  in 
point ;  and  we  confess  that  we  are  not  satisfied  with  the  reasons  for  it  given  in  the 
report  of  that  case. 

Since  then,  the  case  of  Cocks  v.  Purday  has  been  decided  in  the  Court  of  Common 
Pleas,  and  followed  by  the  Couit  of  Queen's  Bench  in  Boosey  v.  Davidson,  as  we  collect, 
simply  because  it  had  been  so  decided ;  and,  undoubtedly,  we  should  be  bound  by 
those  authorities,  if  the  question  of  the  construction  of  the  English  statutes,  upon 
which  we  think  the  question  depends,  had  been  discussed  and  decided  in  those  cases. 

We  perfectly  concur  with  the  Court  of  Common  Pleas,  that  a  foreigner  in  amity 
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with  this  country  may  sue  for  the  infringement  of  any  of  hi.s  rights — a  poiot  which 
we  never  doubted  ;  but  we  thought  it  clear  that  a  foreigner  had  no  copyright  in 
England  by  the  common  law,  and  that  his  right  must  depend  wholly  upon  the  con- 
struction of  the  statutes ;  and  if  they  did  not  give  it  to  him,  he  could  have  no  right 
at  all.  And,  with  respect  to  the  construction  of  the  statutes,  we  thought,  if  there 
were  no  binding  authorities  to  the  contrary,  that  the  legislature  did  not  mean  to  confer 
a  copyright  on  any  authors  but  British  sul)jects. 

We  do  not  find  that  this  question  has  been  considered  and  decided  by  the  Court 
of  Common  Pleas  ;  and  the  bill  of  exceptions  having  been  tendered  in  this  case  with 
a  view  to  carry  the  question  to  a  Court  of  error,  and  probably  to  the  highest 
tribunal,  we  think  we  ought  to  give  the  opinion  which  we  ourselves,  after  much  con- 
sideration, have  formed.  Our  opinion  is,  that  the  legislature  must  be  considered 
prima  facie  to  mean  to  legislate  for  its  own  subjects,  or  those  who  owe  obedience  to 
its  laws  ;  and,  consequently,  that  the  Acts  apply  prima  facie  to  British  subjects  only, 
in  some  sense  of  that  term,  which  would  include  subjects  by  biith  or  residence  being 
authors ;  and  the  context  or  sul)-[157]-ject  matter  of  the  statutes  does  not  call  upon 
us  to  put  a  difl'erent  construction  upon  them. 

The  object  of  the  legislature  eleai-ly  is  not  to  encourage  the  importation  of  foreign 
books  and  their  first  publication  in  England,  as  a  benefit  to  this  country ;  but  to 
promote  the  cultivation  of  the  intellect  of  its  own  subjects,  and,  as  the  Act  of  Anne 
expressly  states,  "to  encourage  learned  men  to  compose  and  write  useful  books,"  by 
giving  them,  as  a  reward,  the  monopoly  of  their  works  for  a  certain  period,  dating 
from  their  first  publication. 

We  therefore  hold,  that  a  foreigner,  by  sending  to  and  first  publishing  his  work  in 
Great  Britain,  acquires  no  copyright.  A  British  subject  who  purchase?  from  him  such 
right  as  he  had  in  his  own  country,  which  could  not  extend  beyond  it,  cannot  be  in 
a  better  condition  here  than  the  foreigner.  He  does  not  thereby  become  an  author ; 
nor  is  it  easy  to  see  that  it  makes  any  dilTerence  in  his  right  under  the  statute, 
whether  he  is  a  purchaser  from  the  foreigner  of  the  whole  or  part  of  the  monopoly  of 
printing,  for  value  or  not,  if  the  introduction  of  the  v/ork  into  England  is  sufficient  to 
make  him  an  author.  Nor  can  any  one  who,  in  Great  Britain,  has  acquired  from  the 
foreign  author  his  supposed  inchoate  title  to  the  first  publication,  which  in  reality  is 
none,  be  in  a  better  condition.  A  British  subject,  under  such  circumstances,  is  not 
an  author,  though,  if  he  had  altered  or  translated  the  original  work,  he  might  be. 

We  think,  therefore,  that  this  plaintiff  has  no  right. 

With  respect  to  the  circumstance  that  the  publication  abroad,  and  in  England, 
was  not  in  this  case  exactly  contemporaneous,  as  a  publication  took  place  at  Milan  a 
few  hours  before  it  was  made  in  England,  we  conceive  that  this  would  not  defeat  the 
plaintiff's  copyright  here,  if  he  had  any,  as  the  author  certainly  did  not  mean  to  give 
the  work  to  the  foreigner  before  he  gave  it  to  the  British  pub-[158]-lie  ;  and  in  no 
case  is  it  intimated,  that,  to  be  entitled  to  a  British  copyright,  the  foreign  author  must 
give  his  work  to  the  United  Kingdom  exclusively. 

There  certainly  is  a  difficulty,  as  was  suggested  in  the  course  of  the  argument,  in 
understanding  the  meaning  of  the  supposed  rule,  that  a  pi-evious  publication  abroad 
deprives  the  author  of  his  copyright  in  England,  when  the  previous  publication  is  no 
abandonment  to  the  public,  and  gives  no  right  to  any  one,  but  is  only  the  commence- 
ment of  a  monopoly  abroad,  when  published  in  a  country  where  copyright  exists. 

But  we  think  we  must  say,  presuming  a  foreign  author  and  his  assigns  to  be  within 
the  Acts,  and  to  have  by  law  a  copyright,  that  where  the  author  means  to  publish 
coTitempoianeously  in  England  and  abroad,  he  or  his  assigns  are  not  disentitled  to 
cop3'right  by  the  actual  publication  in  one  place  before  the  other,  on  the  same  day. 

Our  judgment,  therefore,  will  be  put  upon  the  record  as  the  direction  of  the  Judge 
at  Nisi  Prius  upon  lioth  points,  the  one  against,  and  the  other  in  favour  of  the  plaintiff; 
and  the  important  question  involved  in  the  case  which  the  parties  wish  to  be  raised, 
must  be  finally  disposed  of  in  a  Court  of  error. 

Judgment  accordingly. 


f 
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[159]  Eyton  and  Otheks  v.  Littledale  and  Others.  June  6,  1849.— A  debt 
sought  to  be  set  off  must  continue  due  up  to  the  time  of  trial ;  therefore  it  is  a 
good  replication  to  a  plea  of  set-off,  that  after  it  was  pleaded  the  plaintiff  paid 
the  debt. 

[S.  C.  7  D.  &  L.  5.5;  18  L.  J.  Ex.  369.     Referred  to,  Newington  v.  Levy,  1870, 

L.  E.  6  C.  P.  192.] 

Assumpsit  for  money  had  and  received.     Plea,  set  off. 

Keplication,  that  the  plaintiffs,  by  reason  of  anything  in  the  plea  alleged,  ought 
not  to  be  barred  from  having  and  maintaining  their  action  against  the  defendants, 
because  the  plaintiffs  say,  that,  though  true  it  is  that  the  plaintiff's  were  at  the  time 
of  the  commencement  of  this  suit,  and  at  the  time  of  the  pleading  by  the  defendants 
of  their  said  plea,  indebted  to  the  defendants  in  manner  and  form  as  in  the  .said  plea 
mentioned ;  yet,  for  replication  to  the  said  plea,  the  plaintiffs  say,  that  since  the 
pleading  by  the  defendants  of  their  said  plea,  and  before  this  day,  to  wit,  on  &c.,  the 
plaintiffs  paid  to  the  defendants,  and  the  defendants  thereupon  then  accepted  and 
received,  of  and  from  the  plaintiffs,  a  large  sum  of  money,  to  wit,  10001.,  in  full  pay- 
ment, satisfaction,  and  discharge  of  the  sum  of  money  so  due  to  the  defendants,  as 
in  the  said  plea  mentioned,  and  of  the  said  alleged  cause  and  causes  of  set-off  in  respect 
thereof.     Verification  and  prayer  of  judgment. 

General  demurrer,  and  joinder  therein. 

Crompton  argued  in  support  of  the  demurrer  (May  .30).  The  replication  admits 
that  the  plea  was  a  good  Ijar  at  the  time  it  was  pleaded  ;  then  how  can  subsequent 
matter  render  it  bad  1  A  set-off  is  a  plea  in  discharge  of  the  cause  of  action,  which,  if 
once  gone,  can  never  be  revived:  Plowd.  184;  Funl  v.  Beech  (11  Q.  B.  852).  The 
right  of  set-off  is  not  extinguished  by  the  recovery  of  a  verdict  for  the  same  debt : 
Baskerville  v.  Brown  (2  Burr.  1229).  The  only  distinction  between  Evans  v.  Prosser 
and  the  present  case,  is,  that  there  the  plaintiff  paid  the  defendant's  demand  into  court 
in  a  cross  action  ;  but  it  was  held  that  the  defendant  might  neverthe-[160]-less  set  off 
the  amount.  [Alderson,  B.  It  does  not  appear  whether  the  defendant  took  the  money 
out  of  court,  and  if  not,  the  case  would  be  precisely  that  of  BaskerviUe  v.  Bivzvn.]  In 
Jackson  v.  Godard  (1  C.  &  M.  46),  Bayley,  J.,  expressed  an  opinion,  that,  under  circum- 
stances like  the  present,  the  defendant  had  a  good  set-off,  and  the  plaintiff  had  no 
available  demand.  The  plaintiff  should  have  applied  to  a  Judge  to  strike  out  the  plea 
of  set-off.  The  other  side  will  perhaps  rely  on  the  dictum  of  Parke,  B.,  in  Briscoe  v. 
Hill  (10  M.  &  W.  738),  viz.  "This  replication  is  like  a  plea  in  bar  to  the  further 
maintenance  of  a  cross  action,  on  the  ground,  that,  since  the  commencement  of  the 
suit,  the  debt  mentioned  in  the  plea  of  set-off  has  been  paid,  and  consequently,  that 
the  plaintiff  is  entitled  to  recover  the  amount  he  claims.  The  meaning  of  a  plea  of 
set-off  is,  that  the  plaintiff  was  and  still  is  indebted  to  the  defendant  in  a  larger 
amount  than  his  demand  against  the  defendant ;  and,  in  order  to  make  that  defence 
available,  it  should  be  equally  true  at  the  time  of  the  trial,  as  at  the  time  of  plea 
pleaded."  If  the  time  of  trial  is  to  be  looked  at,  great  difficulty  would  arise  in  the 
case  of  growing  debts  ;  for,  suppose  the  debts  equal  at  the  time  of  pleading,  the  plaintiff 
might  sav  that  his  debt  was  larger  by  reason  of  interest  due  at  the  time  of  trial. 
Salter  v.  'Purchell  (1  Q.  B.  209),  in  the  Exchequer  Chamber,  decided  that  a  set-ofi"  is  a 
plea  in  discharge  ;  consequently,  the  debt  is  extinguished  at  the  time  of  pleading. 
[He  also  cited  Hennell  v.  Fairlamb  (3  Esp.  104),  and  Claqmun  v.  Drumming 
(1  Chit.  178).] 

Cowling,  for  the  plaintiffs.  It  is  admitted  on  the  record,  that  the  defendant  has 
been  paid  his  debt ;  therefoie,  if  the  argument  for  the  defendant  prevails,  the  plaintiff 
can  never  recover  what  the  defendant  owes  him.  He  could  have  no  relief  by  audita 
querela,  for  that  only  applies  to  mat-[161]-ter  arising  after  verdict.  The  time  to  be 
looked  at,  in  a  plea 'of  set-off,  is  the  time  of  trial,  not  the  time  of  pleading.  It  is 
conceded  that  the  plea  is  one  in  discharge,  but  it  is  no  discharge  until  the  trial. 
Briscoe  v.  Hill  (10  M.  &  W.  735)  supports  this  \iew.  That  case  has  never  been 
doubled  as  to  this  point,  but  is  approved  of  in  Fairlhorne  v.  Donald  ( 1  3  M.  &  W.  424). 
A  precedent  of  a  similar  replication  is  to  be  found  in  Wentworth's  Plead,  vol.  3,  p.  161. 
The  2  Geo.  2,  c.  22,  s.  13,  enabled  a  defendant  either  to  plead  or  give  notice  of  his 
set-off.     In  the  latter  case,  it  is  evident  that  the  time  to  be  looked  at  was  the  time  of 
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giving  evidence  in  support  of  the  set-off,  not  the  time  of  giving  notice ;  and  it  can 
make  no  difference  that  the  set-off  is  specially  pleaded.  Such  a  plea  is  only  notice  of 
set-off  on  the  record.  In  order  that  a  set-off  may  be  available,  the  debt  must  be  due 
at  the  commencement  of  the  suit,  and  so  continue  at  the  time  of  plea  and  also  of  trial : 
Dendi/  v.  Powell  (3  M.  &  W.  442).  The  8  Geo.  2,  c.  24,  provided  for  cases  not 
included  in  the  former  Act.  The  plea  of  set-off  is  an  anomaly  :  it  is  always  pleaded 
in  bar,  and  not  in  further  maintenance  of  the  action.  In  BaskcrrUle  v.  Brown  the  only 
point  decided  was,  whether  the  defendant  might  set  off  a  debt,  for  which  he  had 
recovered  a  verdict  in  another  action  ;  and  the  Court  held,  that  the  nature  of  the  debt 
was  not  altered  by  the  verdict.  In  Evans  v.  Prosper  the  question  was,  whether  the 
debt  attempted  to  be  set  off  must  be  due  at  the  commencement  of  the  suit.  In 
Jackson  v.  Godard  the  Court  said,  that  it  was  unnecessary  to  decide  the  point. 
Chapman  v.  Drumming  has  no  application  to  the  present  case.  Brown  v.  Daubeny 
(4  Dow.  P.  C.  585)  shews,  that,  under  a  proper  replication,  payment  may  be  given  in 
evidence,  in  answer  to  a  plea  of  set-off. 

[162]  Crompton  replied. 

Cui-.  adv.  vult. 

Pollock,  C.  B.,  now  said  : — This  was  an  action  of  debt  with  a  plea  of  set-off,  and 
a  replication  that,  since  the  plea  of  set-off,  the  plaintiffs  had  paid  the  defendants  the 
amount  of  the  set-off,  to  which  the  defendants  demurred.  We  are  of  opinion  that  our 
judgment  must  be  for  the  plaintiffs.  We  think,  that  substantially  there  is  no  difference 
between  the  plea  of  set-off  and  the  notice  of  set-off;  and  that,  looking  into  the  original 
statute  of  set-off,  it  is  necessary  that  the  debt  sought  to  be  set  oft",  should  continue  due 
at  the  time  of  the  trial.  On  this  short  ground  it  appears  to  us,  that  a  defendant 
receiving  the  amount  of  his  debt,  whether  receiving  it  voluntarily  or  obtaining  it  by 
compulsion,  cannot  continue  to  plead  it  by  way  of  set-off,  as  an  answer  in  bar  to  a 
claim  made  by  the  plaintiff.  By  receiving  the  money  he  extinguishes  the  set-off;  and 
we  think  it  is  a  good  replication  to  say,  that  the  set-off  has  in  the  mean  time  been 
extinguished.     The  judgment  of  the  Court  will  therefore  be  foi'  the  plaintitts. 

Alderson,  B.,  added  : — On  the  argument  a  difficulty  was  suggested,  in  the  case 
of  a  growing  debt.  That  ditticulty  does  not  in  truth  exist ;  for  the  issues  at  the  trial 
would  prove  what  was  the  state  of  the  debts  at  the  time  of  plea  pleaded,  provided  the 
defendant's  claim  at  that  time  remained  a  debt. 

Judgment  for  the  plaintiffs. 

[163]  Chauntler  v.  Robinson.  May  28,  1849.— A  declaration  stated,  that  a 
certain  messuage  was  in  the  occupation  of  S.,  as  tenant  to  the  plaintiff,  the 
reversion  thereof  belonging  to  the  plaintiff;  that  the  defendant  was  the  owner 
and  proprietor  of  another  messuage  adjoining,  and  by  reason  thereof,  as  such 
owner  and  proprietor,  ought  to  have  repaired  and  kept  repaired  in  a  substantial 
manner  the  messuage  secondly  mentioned.  Preach,  non-iepair.  Plea,  that  the 
messuages  were  contiguous  and  abutting  on  each  other,  and  were  divided  by  a 
party  wall,  whereof  the  plaintiff  was  seised  of  an  undivided  moiety  ;  that  the 
wall  was  in  a  ruinous  state,  and,  being  parcel  of  the  messuage  in  the  declaration 
secondly  mentioned,  had  fallen  on  the  first-mentioned  messuage.  Replication, 
that  the  wall  was  not  a  party  wall,  nor  was  it  a  wall  whereof  and  wherein  the 
plaintiff  was  seised: — Held,  on  special  demurrer',  first,  that  the  replication  was 
good  ;  secondly,  that  the  declaration  was  bad,  itiasmuch  as  there  is  no  obligation 
towards  a  neighbour,  cast  by  law  on  the  owner  of  a  house,  merely  as  such,  to 
keep  it  repaired  in  a  substantial  manner,  his  only  duty  being  to  prevent  it  from 
being  a  nuisance.  Also,  that  the  terra  "owner,"  as  well  as  "proprietor,"  might 
mean,  that  the  defendant  had  the  whole  legal  interest  in  the  premises,  so  that  no 
one  also  had  any  estate  in  possession  or  reversion,  or  that  he  had  the  subsisting 
legal  interest  at  the  time  of  the  wrong  complained  of,  or  that  he  was  owner 
of  the  whole  or  some  interest,  as  distinguishable  from  that  of  the  tenant  in 
possession. 

[S.  C.  19  L.J.  Ex.  170.] 

Case.  The  declaration  stated,  that  before  and  at  the  time  of  the  committing  of 
the  several  grievances,  &c.,  a  certain  messuage  and  premises,  with  the  appurtenances, 
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was  in  the  possession  and  occupation  of  a  certain  person,  to  wit,  one  Thomas  Smith, 
as  tenant  thereof  to  the  plaintiff,  the  reversion  thereof  then  and  still  belonging  to  the 
plaintiff.  And  whereas,  also,  before  and  at  the  time  of  the  committing  of  the  several 
grievances,  the  defendant  was  and  still  is  the  owner  and  proprietor  of  a  certain  other 
messuage  and  premises,  with  the  appurtenances,  situate  and  being  near  to  and  adjoining 
the  said  first-mentioned  messuage  and  premises  ;  and  the  defenclant  by  reason  thereof, 
as  such  owner  and  proprietor  as  aforesaid,  of  the  said  messuage  and  premises  secondly 
mentioned,  during  all  the  time  aforesaid,  of  right  ought  to  have  repaired  and  amended, 
and  to  have  made  and  kept  repaired  and  amended,  in  a  substantial  and  lasting 
manner,  the  said  messuage  and  premises  secondly  above  mentioned,  with  the  appur- 
tenances ;  yet,  the  defendant  well  knowing  the  premises,  but  contriving  &c.  to  injure, 
prejudice,  and  aggrieve  the  plaintiff"  in  his  reversionary  estate  and  interest  of  and  in 
the  said  messuage  and  premises,  with  the  appurtenances  firstly  above  mentioned, 
whilst  the  same  were  so  in  the  possession  and  occupation  of  the  said  tenant  as  such 
tenant  thereof  to  the  plaintiff,  and  whilst  the  plaintiff  was  so  interested  therein  as 
aforesaid,  and  whilst  the  defendant  was  such  owner  and  proprietor  of  the  said 
messuage  and  premi-ses,  with  the  ap-[164]-purtenances  secondly  above  mentioned,  to 
wit,  on  iVc,  and  on  divers  other  days  and  tirae.s,  &c.,  wrongfully  and  unjustly  suffered 
and  permitted  the  said  messuage  and  premises  secondly  above  mentioned,  and  which 
the  defendant  so  ought  to  have  repaired  and  amended  in  a  substantial  and  lasting 
manner  as  aforesaid,  to  be  and  continue,  and  the  same  then  was  ruinous,  out  of  sub- 
stantial and  lasting  repair,  and  in  great  decay,  for  want  of  needful  and  necessary 
repairing  and  amending,  and  making  and  keeping  repaired  and  amended,  in  a  sub- 
stantial and  lasting  manner  as  aforesaid ;  whereby  and  by  reason  theieof,  divers  parts 
and  parcels  of  the  said  messuage  and  premises  secondly  above  mentioned,  to  wit,  the 
roof,  and  a  stack  of  chimnej^s  and  a  wall,  and  also  large  quantities  of  bricks,  tiles,  &c., 
being  part  and  parcel  of  the  said  messuage  and  premises  secondly  above  mentioned, 
fell  upon,  against,  and  through  the  said  first-mentioned  messuage  and  premises,  and 
thereby  the  messuage  and  premises  firstly  above  mentioned,  and  the  roofs,  floors, 
walls,  &c.  were  and  are  respectively  crushed,  broken,  knocked  down,  prostrated, 
injured,  damaged  and  destroyed,  and  the  said  messuage  and  premises  firstly  above 
mentioned  thereby  then  became  and  was  rendered  untenantable  and  not  tit  for 
habitation,  &c.  ;  by  means  of  which  said  several  premises,  the  plaintiff'  hath  been 
and  is  greatly  injured,  prejudiced  and  aggrieved  in  his  reversionary  estate  and 
interest,  &c. 

Plea,  that,  before  and  at  the  said  times  when  the  said  parts  and  parcels  of  the  said 
messuage  and  premises  in  the  declaivation  secondly  mentioned,  fell  upon  and  against 
and  through  the  said  messuage  and  premises  in  the  declaration  first  mentioned,  and 
the  said  damage  and  injury  was  done,  the  said  messuage  and  premises  in  the  declara- 
tion first  mentioned,  and  the  said  messuage  and  premises  in  the  declaration  secondly 
mentioned,  were  next  adjoining  and  contiguous  to,  and  abutting  one  upon  the  other, 
and  were  separated  and  divided  by  a  certain  wall,  which  was  a  party  [165]  wall, 
whereof  and  wherein  the  plaintiff  at  the  said  times  when  Sic.,  was  seised  in  his  demesne 
as  of  fee,  of  and  in  one  undivided  moiety,  the  whole  into  two  equal  moieties  to  be 
divided,  and  whereof  and  wherein  the  defendant,  at  the  said  times  when  Sic,  was 
seised  in  his  demesne  as  of  fee,  of  and  in  the  other  undivided  moiety.  That  the  said 
wall,  at  the  said  times  when  &c.,  was  out  of  repair,  ruinous,  dilapidated,  and  in  bad 
order  and  condition  ;  and  that,  without  and  but  for  the  said  wall  so  being  out  of 
repair,  ruinous,  dilapidated,  and  in  bad  order  and  condition,  the  said  pai  ts  and  parcels 
of  the  said  messuage  and  premises  in  the  declaration  secondly  mentioned  would  not 
have  fallen  upon  and  against  and  through  the  said  messuage  and  premises  in  the 
declaration  first  mentioned  ;  and  as  well  W  reason  of  the  said  wall  being  so  out  of 
repair,  ruinous,  dilapidated,  and  in  bad  order  and  condition,  as  by  reason  of  the  said 
messuage  and  premises  in  the  declaration  secondly  mentioned  being  ruinous  and  out 
of  repair  and  in  decav,  as  in  the  declaration  mentioned,  the  said  parts  and  parcels  of 
the  said  messuage  and  premises  in  the  declaration  secondly  mentioned,  did  necessarily 
and  unavoidably  fall  upon  and  against  and  through  the  said  messuage  and  premises 
in  the  declaration  first  mentioned,  and  did  the  damage  and  injury  in  the  declaration 
mentioned  modo  et  forma.     Verification. 

Replication,  that  the  said  wall  in  the  plea  mentioned  was  not  a  party  wall,  nor  a 
wall  whereof  and  wherein  the  plaintiff  was  seised  modo  et  forma. 
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Special  detnnrier,  assigning  for  causes  (amongst  others),  that  the  replication 
attempts  to  put  in  issue  several  distinct  material  and  traversable  matters,  all  of  which 
cannot  properly  be  put  in  issue  by  such  replication  ;  that  it  traverses  not  only  that 
the  said  wall  was  a  partj'  wall,  but  also  the  plaintiflP  being  seised  as  stated  in  the  plea. 

The  defendant  also  gave  notice  of  the  following  objections  to  the  declaration  : 
That  it  does  not  shew  a  suthcient  ground  for  the  defendant's  being  under  an  obligation 
to  repair  the  messuage  and  premises  ;  that  it  does  not  shew  de-[166]-fendant  was 
occupier  of  the  premises,  but  merely  that  he  was  owner  and  propiietor  ;  and  as  such 
no  obligation  to  repair  devolved  on  him. 

Willes  argued,  in  support  of  the  demurrer,  in  last  Hilary  Term  (January  26). 
First,  the  replication  is  bad.  It  puts  in  issue  both  the  fact  of  the  wall  being  a  party 
wall,  and  also  that  the  plaintiff  and  defendant  were  tenants  in  common  of  the  wall. 
The  plaintiff  has  no  right  to  include  several  matters  in  his  replication,  so  as  to  embarrass 
the  trial :  Begil  v.  Green  (1  M.  &  W.  328).  [He  cited  3  Kent.  Com.  438,  and  the  Court 
then  intimated  an  opinion  that  the  replication  was  good.] 

Secondly,  the  declaration  is  bad,  inasmuch  as  it  does  not  shew  any  legal  obligation 
on  the  defendant  to  repair.  In  Co.  Litt.  56  b.,  it  is  said,  "  If  a  man  hath  a  house 
near  to  my  house,  and  he  suffereth  his  house  to  be  so  ruinous  as  it  is  like  to  fall  upon 
my  house,  I  may  have  a  writ  de  domo  reparanda,  and  compel  him  to  repaii'  his  house." 
That  writ  is  found  in  Fitz.  Nat.  Brev.  127,  but  was  abolished  by  the  3  &  4,  Will.  4,  c.  27, 
s.  36.  At  common  law,  a  tenant  for  years  was  not  liable  for  permissive  waste ;  but 
the  Statute  of  Gloucester  (6  Edw.  1,  c.  5),  gave  a  remedy  to  reversioners.  This 
declaration  ought  to  have  shewn  that  the  defendant  had  such  an  estate  as  cast  upon 
him  an  obligation  at  common  law  to  repair.  The  case  is  not  distinguishable  in 
principle  from  Rmsell  v.  Shenfan  (3  Q.  B.  449),  where  it  was  held,  that  the  cleansing 
and  repairing  of  drains  and  sewers  is  prima  facie  the  duty  of  the  occupier  of  the 
premises,  and  does  not  devolve  upon  the  owner  as  such  ;  and,  therefore,  a  declai-ation 
in  case,  for  omitting  to  cleanse  drains  and  sewers,  whereby  the  plaintiff's  adjacent 
premises  suffered  damage,  is  bad  on  general  demurrer,  if  it  charge  the  defendant  as 
the  owner  and  proprietor  of  such  drains  and  sewers,  unless  it  also  allege  some  ground 
of  lia-[167]-bility.  It  was  also  decided  in  that  ease,  that  the  words  "owner  and  pro- 
prietor" do  not  necessarily  import  that  the  party  is  occupier.  In  Cheetham  v.  Hampson 
(4  T.  R.  318)  it  was  held,  that  an  action  on  the  case  for  not  repairing  fences,  whereby 
another  party  is  damnified,  can  only  be  maintained  against  the  occupier,  and  not 
against  the  owner  of  the  fee,  who  is  not  in  possession.  This  declaration  does  not 
state  any  particular  right,  on  the  part  of  the  plaintiff',  to  have  his  house  supported  by 
that  of  the  defendant.  In  Lister  v.  Lohhuj  (7  A.  &  Yj.  124),  where  a  question  arose  as 
to  the  meaning  of  the  words  "owners  or  proprietors,"  in  a  turnpike-road  Act,  Lord 
Denman,  C.  J.,  says,  "The  words  have  no  definite  legal  meaning.  They  may  refer 
to  owners  having  either  the  whole  or  partial  interests.  These  are,  properly  speaking, 
owners  in  each  case."  The  occupier  is  prima  facie  liable  to  repair,  and  the  declaration 
ought  to  shew  in  what  way  that  liability  is  transferred  to  the  owner.  Tenant  v.  Gould- 
uin  (1  Salk.  21,  360;  2  id.  770),  and  Fayne  v.  Rogers  (2  H.  Bl.  349),  which  are 
apparently  authorities  to  the  contrary,  were  cited  and  commented  upon  by  the  Court, 
in  Biisxell  v.  Shenton.  [Parke,  B.  The  meaning  of  the  latter  case  is,  that  the  party 
injured  may  either  have  his  remedy  against  the  tenant  for  not  repairing,  or  the  land- 
lord, if  he  has  undertaken  to  repair.]  In  Tcniint  v.  Gmddwin  the  declaration  alleged, 
that  the  messuage  was  the  defendant's,  and  that  he  ought  to  have  repaired. 

Bramwell,  for  the  plaintiff.  The  declaration  shews  a  good  cause  of  action,  and 
any  ambiguity  is  cured  by  pleading  over.  There  may  be  cases  where  the  owner  of 
the  land,  as  distinguished  from  the  occupier,  is  not  liable ;  but  here  the  declaration 
in  effect  states,  that  the  defendant  has  some  legal  interest  in  the  premises,  and  there 
is  nothing  [168]  to  shew  that  he  is  not  the  occupier  as  well  as  owner.  The  meaning 
of  the  declaration  is,  that  the  defendant  was  the  owner  and  proprietoi'  of  such  an 
estate  as  imposed  on  him  a  liability  to  repair.  That  allegation  is  not  denied.  llai^scU  v. 
Shenton  was  the  case  of  a  sewer,  in  respect  of  which  mere  ownership  does  not  create 
any  obligation  to  repair,  therefore  none  could  1)6  presumed.  The  term  "owner  and 
proprietor  "  is  equivalent  to  "messuage  of  the  defendant,"  which  was  the  allegation 
in  Tenant  v.  Gouldwin  (2  Salk.  770  ;  2  Ld.  Raym.  1089).  It  maybe,  that  the  defendant 
has  covenanted  to  repair ;  and  on  general  demurrer,  the  Court  will  make  every 
intendment  in  support  of  the  declaration.     The  words,  "  by  reason  thereof,"  may  be 
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struck  out  of  the  declaration,  and  then  there  would  be  a  sufficient  allegation  of  a  dut\' 
to  repair. 

Willes,  in  reply.  The  mere  fact  of  a  person  being  "owner  and  proprietor"  of  a 
house,  does  not  cast  on  him  any  legal  liability  to  lepair  it.  Where  land  is  let  for 
building,  the  owner  in  fee  has  no  right  of  entry  for  the  purpose  of  repairs.  If  a  house 
is  allowed  by  the  occupier  to  fall  into  decay,  as  between  the  owner  and  the  occupier, 
the  latter  is  lialjle.  The  plaintiff  must  establish  a  liability  of  the  owner,  either  with 
reference  to  a  duty  as  between  him  and  his  tenant,  or  as  iDctween  him  and  his  neigh- 
bour. In  the  action  de  domo  reparanda,  the  defendant  might  have  pleaded  that  some 
other  person  was  liable  in  law,  in  respect  of  a  particular  estate,  to  do  the  repairs 
in  question.  A  tenant  by  elegit  or  statute  is  not  liable  for  waste,  though  it  was 
otherwise  at  common  law  with  a  tenant  by  the  curtesy,  or  in  dower,  or  a  guardian  in 
socage.  Therefore,  if  by  law  a  person  is  liable  to  repair,  it  is  necessary  to  shew  in 
what  way  he  becomes  liable  ;  the  mere  statement  of  ownership  does  not  import  any 
liability.  The  cases  on  which  the  [169]  doctrine  in  Hex  v.  Pedki/  (1  A.  &  E.  822)  was 
founded,  were  considered  in  Rich  v.  Baslerjield  (4  C.  B.  78.3),  where  it  was  held,  that 
although  the  owner  of  property  may,  as  occupier,  be  responsible  for  an  injury  arising 
from  an  act  done  on  the  property  by  persons  who  are  there  by  his  permission,  though 
not  strictly  his  agents  or  servants,  such  liability  attaches  only  upon  the  party  in 
actual  possession. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (After  stating  the  pleadings,  his  Lordship  proceeded) — On  the  argu- 
ment of  this  case,  Mr.  Willes,  for  the  defendant,  contended  that  the  replication  was 
bad.  We  intimated  our  opinion  to  the  contrar_v,  and  the  learned  counsel  then  objected 
to  the  declaration,  and  the  validity  of  that  objection  was  fully  discussed.  The  defen- 
dant's counsel  justly  relied  upon  the  case  of  Biissell  v.  Sheiifon  (3  Q.  B.  449),  in  which 
most  of  the  previous  authorities  were  fully  considered ;  and  it  was  held  that  the  duty 
of  cleansing  and  repairing  drains,  and  preventing  them  from  being  a  nuisance  to 
neighbours,  is  prima  facie  that  of  the  occupier  ;  that  the  terms  "  owner  and  propi'ietor  " 
do  not  imply  actual  occupation  ;  and  that  if  the  owner  and  pioprietor  of  drains  as 
distinguished  from  the  occupier,  is  charged  with  neglect  to  cleanse,  and  consequent 
injury  to  the  plaintiff,  some  special  ground  of  liability  ought  to  be  stated  in  the 
declaration.  That  case  cannot,  we  think,  be  distinguished  from  the  present,  and  is 
an  authority  equally  applicable  to  a  nuisance  from  a  ruinous  house,  as  one  from 
uncleansed  drains.  The  case  of  Rcgina  v.  Waits  (1  Salk.  3.57)  had  previously  decided, 
that  where  there  is  a  public  nuisance  caused  by  a  ruinous  house,  the  occupier  was 
charged  to  the  public  ;  that  the  continuance  of  the  house  in  that  condition  was  a 
[170]  continuing  of  the  nuisance  ;  and  as  the  danger  was  the  matter  which  concerned 
the  public,  the  public  were  to  look  to  the  occupier,  not  the  estate.  Precisely  the  same 
reason  applies  to  the  case  of  a  private  nui.sance  by  a  ruinous  house.  It  does  not  follow 
that  the  owner  of  the  estate,  as  distinguished  from  the  occupier,  may  not  be  made 
liable,  but  not  simply  because  he  is  owner. 

This  declaration  certainly  states  no  sufficient  reason  for  the  obligation  therein 
stated.  The  term  "owner,"  as  well  as  "proprietor,"  is  ambiguous.  It  may  mean 
that  the  defendant  had  the  whole  legal  interest  in  the  house,  so  that  no  one  also  had 
an  estate  in  possession  or  reversion,  or  that  he  had  the  subsisting  legal  interest  at  the 
time  of  the  wrong  complained  of,  or  that  he  was  owner  of  the  whole  or  some  interest 
as  distinguished  from  that  of  the  tenant  in  possession ;  but  in  any  understanding  of 
this  term,  there  is  no  obligation  towards  a  neighbour  cast  by  law  on  the  owner  of  a 
house,  merely  as  such,  to  keep  it  repaired  in  a  lasting  and  substantial  manner:  the 
only  duty  is 'to  keep  it  in  such  a  state  that  his  neighbour  may  not  be  injured  by  its 
fall  ;  the' house  may  therefore  be  in  a  ruinous  state  provided  it  be  shored  sufficiently, 
or  the  house  may  be  demolished  ;dtogether.  The  circumstance,  therefore,  of  the 
defendant  being  the  owner,  even  of  the  entire  interest  in  po.ssession  as  well  as  reversion, 
does  not  create  the  obligation  stated  in  the  declaration  ;  and  as  the  declaration  does 
not  state  any  other  ground  for  such  an  obligation,  except  that  of  mere  ownership,  it 
is  bad. 

Judgment  for  the  defendant. 
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[171]  Walker  v.  Collick  and  Another.  June  8,  1849. — In  order  to  save  the 
Statute  of  Limitations,  a  second  or  subsequent  writ  of  summons  must,  at  the 
time  a  copy  is  served,  contain  the  indorsement  required  by  the  2  Will.  4,  c.  39, 
s.  10,  and  such  indorsement  must  have  been  made  by  the  plaintiff  or  his  attorney  ; 
and  the  roll  is  no  evidence  of  these  facts. 

[S.  C.  7  D.  &  L.  225 ;  18  L.  J.  Ex.  387.] 

Assumpsit  by  indorsee  against  drawer  of  a  bill  of  exchange. 

Plea  (amongst  others),  the  Statute  of  Limitations.  Replication,  that  the  cause 
of  action  accrued  within  six  yeai's  ;  upon  which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after  last  Hilary 
Term,  it  appeared  that  a  writ  of  summons  issued  on  the  I7th  of  November,  1847,  one 
day  before  the  expiration  of  six  years  from  the  time  the  bill  was  due.  This 
writ  was  not  served,  but  was  entered  on  the  roll,  and  an  alias  issued  on  the  15th  of 
April,  1848,  a  copy  of  which  was  served  on  the  defendants.  This  copy  did  not  contain 
the  memorandum  stating  the  day  of  the  date  of  the  first  writ,  and  the  return,  as 
required  by  the  Unifoimity  of  Process  Act,  2  Will.  4,  e.  39,  s.  10.(h)'  In  answer  to 
this  evidence  on  the  part  of  the  defendants,  the  [172]  plaintiffs  put  in  evidence  an 
examined  copy  of  the  roll,  which  contained  an  entry  of  the  day  of  the  date,  and  also 
of  the  return  of  the  first  writ  on  the  15th  of  April,  1848,(a)'^  and  an  award  of  the  alias 
on  the  same  day.  The  original  alias  was  not  in  evidence.  It  was  submitted,  on  the 
part  of  the  defendants,  that  they  were  entitled  to  a  vei'dict  on  the  plea  of  the  Statute 
of  Limitations,  inasmuch  as  the  requisites  of  the  2  Will.  4,  c.  39,  s.  10,  had  not  been 
complied  with.  The  learned  Judge  directed  a  verdict  for  the  plaintifT,  reserving  leave 
for  the  defeii'lants  to  move  to  entei'  a  verdict  for  them  on  that  plea. 

A  rule  nisi  having  been  obtained  accordingly, 

Hawkins  shewed  cause.  The  first  objection  is,  that  the  alias  writ  of  summons  did 
not  contain  a  memorandum  of  the  date  and  return  of  the  first  writ,  as  required  by  the 
2  Will.  4,  c.  39,  s.  10.  Since  the  case  of  irUliams  v.  WUliamx  (10  M.  &  W.  174)  it 
cannot  be  denied  that  the  statute  will  operate,  unless  that  requisite  is  complied  with. 
But  the  roll  was  evidence  that  the  indorsement  had  been  properly  made,  and  the  copy 
of  the  alias  writ  could  not  be  used  to  contradict  the  roll.  If  the  roll  has  been  incor- 
rectly made  up,  the  defendants  should  have  applied  to  amend  it  according  to  the  fact : 
Pratt  V.  Hawkins  ( 1 5  M.  &  W.  399),  Higgs  v.  Mortimer  (1  Exch.  711).  It  is  not  essential 
that  the  indorsement  should  be  on  the  copy  served,  but  only  on  the  original  alias,  in 
order  to  testify  the  fact  of  its  having  issued  in  continuation  of  the  previous  writ.  It 
was  further  objected,  that  the  roll  did  not  shew  that  the  alias  writ  contanied  the 
neeessaiy  memorandum  at  the  time  it  issued.  But  the  roll  states  the  issuing  of  the 
first  writ  and  its  return,  and  that,  within  [173]  one  calendar  month  after  the  expira- 
tion of  that  writ,  the  alias  issued,  which  contained  the  requisite  indorsement.     In  I'ratt 

{ay  That  section  enacts,  "  That  no  writ  issued  liy  authority  of  this  Act  shall  be  in 
force  for  more  than  four  calendar  months  from  the  da}'  of  the  date  thereof,  including 
the  day  of  such  date,  but  every  writ  of  summons  and  capias  may  be  continued  by  alias 
and  pluries,  as  the  case  may  require,  if  any  defendant  therein  named  may  not  have 
been  arrested  thereon  or  served  therewith  :  Provided  always,  that  no  first  writ  shall 
be  available  to  prevent  the  operation  of  any  statute,  whereby  the  time  for  the  commence- 
ment of  the  action  may  be  limited,  unless  the  defendant  shall  be  arrested  thereon  or 
served  therewith,  or  proceedings  to  or  towards  outlawry  shall  be  had  thereupon,  or 
unless  such  writ  and  every  writ  (if  any),  issued  in  continuation  of  a  preceding  writ, 
shall  be  leturned  non  est  inventus,  and  entered  of  record  within  one  calendar  month 
next  after  the  expiration  thereof,  including  the  day  of  such  expiration,  and  unles.s 
every  wiit  issued  in  continuation  of  a  preceding  writ  shall  be  issued  within  one  such 
calendar  month  after  the  expiration  of  the  preceding  writ,  and  shall  contain  a  memo- 
randum indorsed  thereon  or  subscribed  thereto,  specifying  the  day  of  the  date  of  the 
first  writ  and  return,  to  be  made  in  bailable  process  by  the  sheriff  or  other  officer  to 
whom  the  writ  shall  be  directed,  or  his  successor  in  office,  and  in  process  not  bailable 
by  the  plaintiflf  or  his  attorney  suing  out  the  same,  as  the  case  may  be." 

(aY  The  entry  on  the  roll  was  according  to  the  precedent  in  Chit.  Forms,  528,  with 
the  addition  of  the  date  of  the  T-eturn  of  the  first  writ. 
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V.  Himkins,  Parke,  B.,  says,  "  I  think  the  roll  imports  that  everything  was  done  at  the 
time  of  issuing  the  original  writ."  Moreover,  it  would  seem,  from  the  cases  Cukm-well 
V.  Niujee  (15  M.  &  W.  5.59)  and  Mavor  v.  Spalding  (I  D.  &  L.  87S),  that  it  is  not 
e.5sential  that  the  indorsement  should  be  made  on  the  alias  writ  at  the  time  it  issues. 

Humfrey  and  Dowdeswell,  in  support  of  the  rule.  1  he  defendants  could  not  plead 
the  facts  specially,  but  under  the  general  foim  of  plea  the  plaintitt  must  shew  that 
all  the  formalities  required  by  the  10th  section  of  the  2  Will.  4,  c.  39,  have  been 
complied  with  :  Higgs  v.  Mortimer.  The  roll  was  no  evidence  of  what  the  statute 
requires,  but  the  plaintiff  ought  to  have  produced  the  alias  writ,  with  the  proper 
indorsement  on  it,  and  have  proved  that  the  indorsement  was  made  at  the  time  the 
writ  issued.  [Alderson,  B.  Assuming  the  whole  of  the  record  to  be  true,  it  does  not 
prove  that  the  I'equi.sites  of  the  statute  have  been  complied  with.]  The  object  of  the 
provision  in  the  statute  was  for  the  information  of  the  defendant,  and  that  is  not 
effected  by  the  mere  production  of  the  roll  at  the  trial. 

Pollock,  C.  B  The  case  lies  in  the  smallest  compass.  The  defendants  produced 
the  copy  of  the  writ  served  on  them,  for  the  purpose  of  shewing  that  the  writ  itself  did 
not  contain  the  requisite  indorsement.  In  order  to  rebut  that  prima  facie  presump- 
tion, the  plaintiff  put  in  evidence  a  copy  of  the  roll.  What  is  there  stated  may  be 
perfectly  true,  but  still  the  roll  does  not  shew  that  the  statute  is  not  a  bar,  and  the 
point  having  been  taken  at  the  trial,  the  objection  must  prevail.  The  plaintiff 
however,  may  have  [174]  a  new  trial  on  payment  of  costs  and  production  of  an 
affidavit  that  the  indorsement  was  upon  the  alias  writ  at  the  time  of  service,  otherwise 
the  rule  will  be  absolute. 

Aldersox,  B.  I  am  of  the  same  opinion.  Even  if  the  writ  itself  had  been  pro- 
duced, that  would  not  have  satisfied  me  that  the  debt  was  not  barred,  because  the 
writ  must  contain  the  indorsement  at  the  time  the  copy  is  served.  The  copy  of  the 
writ  being  produced  raised  the  presumption  that  the  original  had  no  indorsement. 
It  appears  from  the  roll  when  put  in,  that  the  alias  writ  contains  some  indorsement ; 
but  the  roll  does  not  shew  that  the  indorsement  was  made  by  the  plaintiff  or  his 
attorney,  and  it  may  have  been  made  by  a  stranger.  In  order  to  take  a  case  out  of 
the  statute,  the  indorsement  should,  in  my  opinion,  be  on  the  writ  at  the  time  of 
service,  and  should  have  been  made  by  the  plaintiff  or  his  attorney. 

RoLFE,  B.,  concurred. 

Platt,  B.  I  do  not  well  see  why  the  legislature  has  required  the  indorsement 
to  be  made  by  different  parties  in  bailable  and  non-bailable  process,  the  only  object 
being  to  give  notice  to  the  defendant  when  served,  that  a  former  writ  has  been  sued 
out.  Still  the  statute  requires  an  indorsement,  and  here  it  does  not  appear  that  any 
was  made,  either  by  the  sheriff,  or  the  plaintiff,  or  his  attorney. 

Rule  accordingly. 

[175]  Mackintosh  and  Another  v.  Mitcheson.  June  7,  1849.— In  an  aetioD 
against  a  shipowner  for  goods  supplied  and  money  lent  to  the  master  at  a  foreign 
port,  the  onus  is  on  the  plaintiff  to  prove  that  the  goods  and  money  supplied  were 
necessaries. 

[S.  C.  18  L.  J.  Ex.  385.] 

Assumpsit  foi  goods  sold,  money  lent,  money  paid,  and  on  an  account  stated. 

Pleas,  except  as  to  1001,  non  assumpsit ;  and  as  to  that  amount,  payment  of  1001. 
into  court,  and  no  damages  ultra.     Replication,  damages  ultra. 

At  the  trial,  before  Pollock,  C.  B,  at  the  London  Sittings  after  Trinity  Term, 
1848,  it  appeared  that  the  action  was  brought  by  the  plaintiffs  to  recover  the  sum 
of  1741.  I8s.  6d  for  goods  and  money  supplied  to  "the  captain  of  a  vessel  of  which  the 
defendant  was  owner.  The  vessel  being  at  Trinidad,  the  captain  presented  to  the 
plaintiffs  the  following  letter  from  the  defendant's  brokers  :— "  We  have  to  request 
your  attention  to  assist  Captain  Williams  in  any  way  he  may  need,  and  advise  him 
particularly  as  regards  the  delivery  of  goods  per  'Goldondo.'  You  will  place  the 
freight  to 'credit  oIE  ship's  disbursements,  and  take  the  captain's  draft  on  owner  for 
credit  of  such  disbursements."  The  plaintiffs  accordingly  supplied  the  captain  with 
the  goods  and  money  in  question,  which  were  alleged  by  the  plaintiffs  to  have  been 
necessary  for  the  ship's  voyage.     No  witnesses  were  called  on  the  part  of  the  defen- 
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dant ;  but  it  appeared,  from  the  cross-examination  of  one  of  the  plaintiffs'  witnesses, 
that  the  expenses,  with  reference  to  the  vessel  and  voyage,  might  be  expected  to  be 
less  than  the  sum  paid  into  court.  The  learned  Judge  told  the  jury  that  the  plaintiffs 
were  bound  to  prove  that  the  goods  and  monej^  supplied  were  necessaries  ;  and  he 
left  it  to  them  to  say  whether  upon  the  evidence,  that  was  established  to  their  satis- 
faction.    The  jury  having  found  for  the  defendant, 

Martin,  in  Michaelmas  Term,  1848,  obtained  a  rule  to  [176]  shew  cause  why  there 
should  not  be  a  new  trial  on  the  ground  of  misdirection,  and  also  of  the  verdict  being 
against  the  evidence. 

Crowder  and  Lush  shewed  cause  in  last  Easter  Term  (May  5  and  7).  The  question 
was  properly  left  to  the  jury.  A  party  who  seeks  to  charge  the  owner  of  a  ship  for 
goods  supplied  to  the  captain,  is  bound  to  prove  that  the  articles  were  necessaries  : 
Carey  v.  IFhife  (1  Bro.  Par.  Cas.  284,  vol.  5,  325,  Toml.  edit.).  In  Abljott  on  Shipping, 
p.  138,  it  is  said,  with  reference  to  the  case  of  Carey  v.  ll'hife,  "This  case,  while  it 
establishes  the  principle  of  the  personal  responsibility  of  the  ownei'S,  shews  also  that 
the  creditor  is  I'ecjuired  to  prove  the  actual  existence  of  the  necessity  of  those  things 
which  give  rise  to  his  demand.  The  authority  of  the  master  is  to  provide  necessaries  ; 
if,  therefore,  a  person  trusts  him  for  a  thing  not  necessary,  he  trusts  him  for  that 
which  is  not  within  the  scope  of  his  authority  to  provide,  and,  consequently,  has  no 
right  to  call  upon  his  principal  for  payment."  That  doctrine  was  recognised  and  con- 
firmed by  the  Court  of  Admiralty,  in  the  case  of  The  Ahrander  (1  W.  Rob.  346). 
The  judgment  of  the  Court  in  Arthur  v.  Barton  (6  M.  &  W.  138)  assumes  that  the 
necessity  for  the  supplies  must  be  proved  by  the  party  who  seeks  to  charge  the  owner. 
The  term  "necessaries"  means  such  things  as  are  lit  and  proper  for  the  vessel  upon 
her  voyage,  and  such  as  a  prudent  owner  himself,  if  present,  would  order  :  Webster  v. 
Seekamp  (4  B.  &  Aid.  352).  [They  then  argued  that  the  verdict  was  not  against  the 
weight  of  evidence.] 

Martin  and  Willes,  in  support  of  the  rule.  The  onus  was  on  the  defendants  to 
shew  that  the  articles  supplied  were  not  necessaries.  The  rule  is  correctly  laid  down 
in  Abbott  [177]  on  Shipping,  p.  135,  viz.  "  In  order,  however,  to  constitute  a  demand 
against  the  owners,  it  is  necessary  that  the  supplies  furnished  by  the  master's  order 
should  be  reasonably  tit  and  proper  for  the  occasion,  or  that  money  advaiRed  to  him 
for  the  purchase  of  them,  should  at  the  time  appear  to  be  wanting  for  that  purpose" 
The  proper  dii'ection  to  the  jury  therefore  was,  whether  the  articles  were  such  as  were 
fit  and  proper  foi'  the  vessel  upon  her  voyage,  and  such  as  a  reasonable  and  prudent 
man  ought  to  have  supplied  to  the  master.  The  Alexander,  and  Cary  v.  JFhite 
(1  W.  Rob.  346),  have  no  bearing  on  this  case:  for  no  doubt  a  master  in  general  is 
only  authorised  to  require  necessaries  ;  but  is  the  merchant,  before  he  supplies  them, 
bound  to  ascertain  by  other  evidence  than  the  mere  statement  of  the  master,  that  the 
articles  are  necessary  1  The  master  is  the  agent  of  the  owner,  and  has  a  general 
authority  to  bind  him  for  necessaries:  JJ'ebstcr  v.  Seekamp  (4  B.  &  Aid.  352).  The 
authority  of  such  an  agent,  to  perform  all  things  usual  in  the  line  of  business  in  which 
he  is  employed,  cannot  be  limited  by  any  private  order  or  direction  not  known  to  the 
party  dealing  with  him:  Smith's  Mercantile  Law,  p.  119.  Arthur  v.  Barton  (6  M. 
&  W.  138)  is  an  express  authority  that  the  master  of  a  ship  may  pledge  the  credit  of 
the  owner  for  money  advanced  for  the  necessary  prosecution  of  the  voyage.  The  same 
doctrine  was  laid  down  in  IFeston  v.  Wright  (7  M.  &  W.  396).  Here  the  letter 
addressed  to  the  plaintiffs  was  evidence  of  a  request  to  supply  such  articles  as  the 
master  might  need,  and  the  fact  of  necessaries  being  once  established  by  the  master's 
application  foi-  the  articles,  the  onus  is  then  cast  on  the  defendant  to  pi-ove  that  the 
supply  was  to  lie  limited.  If  indeed  the  supply  had  been  unreasonable,  that  might 
have  been  some  evidence  of  fraud  ;  but  where  it  was  only  such  as  to  a  reasonable  and 
prudent  [178]  man  using  due  diligence,  would  appear  to  be  necessary  at  the  time,  the 
owner  is  bound.     [They  referred  to  Curtis's  Admiralty  Digest,  p.  92."] 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said : — This  was  an  action  by  certain  persons  who  had 
supplied  articles  to  the  captain  of  a  vessel.  The  plaintiff's  counsel  moved  for  a  rule 
to  shew  cause  why  there  should  not  be  a  new  trial,  on  the  ground  of  the  verdict  being 
against  the  evidence,  and  also  of  misdirection.  The  misdirection  complained  of  was, 
that,  in  directing  the  juiy,  I  had  thrown  the  burthen  of  proof  on  the  wrong  party. 
The  action  was  brought  to  recover  the  sum  of  1741.  18s.  6d.     The  defendant  paid 
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into  court  the  sum  of  1001.,  and  contended  that  no  more  was  recoverable,  on  the 
ground  that  the  articles  furnished  were  not  necessary  for  the  voj'age.  In  the  course 
of  the  argument,  the  authorities  were  canvassed,  and  there  can  be  no  doubt  that  the 
case  referred  to  in  the  course  of  the  discussion,  in  the  House  of  Lords,  conclusively 
establishes  that  it  is  the  duty  of  a  person  furnishing  articles  to  a  vessel  to  give  some 
evidence  that  those  articles  were  necessary.  In  the  present  case,  no  witnesses  were 
called  on  the  part  of  the  defendant,  but  one  of  the  witnesses  for  the  plaintiffs,  in  the 
course  of  his  cross-examination,  undoubtedly  said,  that  the  claim  in  the  present 
instance  was  one  in  which  he  should  have  felt  himself  called  upon  to  analyse  very 
strictly,  and  he  gave  some  evidence  of  the  average  expenses  that  might  be  expected 
with  reference  to  such  a  vessel  and  such  a  voyage,  which  certainly  fell  within  the  sum 
actually  paid  into  court. 

The  direction  which  I  gave,  substantially,  to  the  jury  was  quite  in  accordance  with 
the  decision  in  the  House  of  Lords,  viz.  that  it  was  incumbent  on  the  plaintiffs  to 
give  proof  that  the  articles  were  necessary  ;  and  I  left  it  to  the  jury  to  say  whether 
the  proof  that  was  given  was  [179]  satisfactory, — leaving  it,  not  as  a  question 
undecided  in  point  of  law,  but  entirely  as  matter  of  fact  for  the  jury,  making  some 
observations  on  the  subject,  arising  from  my  own  impression  from  the  testimony  of 
that  witness, — but  certainly  leaving  it  as  a  question  entirely  for  the  jury,  in  substance, 
in  this  way : — It  is  for  the  plaintiffs  to  establish  that  the  articles  were  necessary ; 
there  is  evidence  here  on  which  you  are  to  act, — some  evidence  one  way  and  some  the 
other, — and  you  are  to  decide  whether  you  think  those  articles  so  furnished  were 
necessary,  or  whether  you  think,  from  the  evidence  of  the  witnesses  who  were  called, 
and  who  have  given  an  account  of  the  nature  of  the  voyage  and  the  average  expenses 
in  certain  cases,  that  this  was  a  bill  which  called  for  analysis,  and,  when  the  analysis 
is  made,  whether  you  are  satisfied  with  the  result  of  such  inquiry.  The  jury  found 
a  verdict  for  the  defendant,  upon  the  ground  that  the  1001.  paid  into  Court 
was  sufficient. 

The  Court  are  of  opinion  that  there  is  no  reason  for  disturbing  this  verdict  on  the 
ground  of  misdirection.  With  regard  to  the  verdict  being  against  the  weight  of 
evidence,  I  must  say  that  I  am  not  dissatisfied  with  the  verdict,  and  the  Court  are  of 
opinion  that  on  that  ground  also  the  rule  must  be  discharged. 

Eule  discharged. 

[180]  The  Seamen's  Hospital  Society  v.  The  Mayor,  Alderjiex,  and 
Burgesses  of  the  Borough  of  Liverpool.  June  1  &  6, 1849. — The  Merchant 
Seameu's  Act,  7  &  8  Vict.  c.  1 1 2,  is  an  Act  relating  to  trade  or  navigation,  and 
therefore  all  penalties  recovered  under  it  are  payable  to  the  Merchant  Seamen's 
Society,  as  being  within  the  proviso  of  the  5  &  6  Will.  4,  c.  176,  which  disentitles 
certain  borouiihs  to  penalties  recovered  under  any  Act  "relating  to  the  Customs, 
Excise,  and  Post-otfice,  or  to  trade  or  navigation." 

[S.  C.  18  L.  J.  Ex.  371.] 

This  was  an  action  of  debt,  to  recover  6.5.51.  6s.  4d.,  as  money  had  and  received  by 
the  defendants  to  the  use  of  the  plaintiffs.  The  defendants  pleaded  that  they  were 
never  indebted  ;  upon  which  issue  was  joined. 

By  consent  of  the  parties,  and  by  order  of  Alderson,  B.,  the  following  case  was 
stated  for  the  opinion  of  the  Court : — 

The  Seamen's  Hospital  Society  is  incorporated  by  the  3  Will.  4,  c.  ix ,  intituled 
"  An  Act  for  incorporating  the  members  of  a  Society  commonly  called  the  Seamen's 
Hospital  Society,  and  their  successors,  as  therein  is  mentioned  and  provided,  and  for 
the  better  enabling  and  empowering  them  to  carry  on  the  charitable  and  useful  designs 
of  the  same  Society." 

By  the  7  &  8  Vict.  c.  112,  intituled  "An  Act  to  amend  and  consolidate  the  laws 
relating  to  merchant  seamen,  and  for  keeping  a  register  of  seamen,"  various  penalties 
are  imposed  for  the  breach  of  the  different  provisions  of  that  Act;  and  the  62nd 
section,  after  providing  the  mode  of  recovering  such  penalties,  enacts,  "that  all 
penalties  and  forfeitures  mentioned  therein,  for  which  no  specific  application  is 
thereinbefore  provided,  shall,  when  recovered,  be  paid  and  applied  in  manner  following ; 
that  is  to  say,  so  much  thereof  as  the  Court  or  convicting  justice  or  justices  shall 
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determine,  but  not  exceeding  one  moiety,  shall  be  paid  to  the  informer  or  person 
upon  whose  discovery  or  information  the  same  shall  be  recovered,  and  the  residue 
shall  be  paid  to  the  Seamen's  Hospital  Society." 

By  the  5  &  6  Will.  4,  c.  76,  s.  126,  it  is  enacted,  "that  when,  by  any  Act  any 
penalties  or  forfeitures  are  or  shall  [181]  hereafter  be  made  recoverable  in  a  summary 
manner  before  any  justice  or  justices  of  the  peace,  and  by  such  Act  respectively  the 
same  are  or  shall  be  limited  and  m.ide  payable  to  his  Majesty,  or  to  any  body 
corporate,  or  to  any  person  whomsoever,  save  and  except  the  informer  who  shall  sue 
for  the  same,  or  any  party  aggrieved,  in  every  such  case  the  same,  if  recovered  and 
adjudged  before  any  justice  of  any  borough  in  which  a  separate  court  of  quarter 
sessions  of  the  peace  shall  be  holden  as  aforesaid,  shall,  notwithstanding  anything  in 
such  Act  respectively  contained,  be  recovered  for  and  adjudged  to  be  paid  to  the 
treasurer  of  such  borough  for  the  time  being,  to  the  credit  and  on  account  of  the 
borough  fund  of  such  borough ;  and  no  such  penalty  or  forfeiture,  or  share  of  such 
penalty  or  forfeiture,  shall  in  any  case  be  recovered  by  or  adjudged  to  be  paid  to  any 
other  person  than  the  said  treasurer,  unless  such  person  be  the  informer  or  the  party 
aggrieved  :  provided  always,  that  nothing  herein  contained  shall  extend  to  any  penalties 
or  forfeitures  recovei'ed  under  any  Act  relating  to  the  Customs,  Excise,  and  Post- 
oftice,  or  to  trade  or  navigation,  or  any  branch  of  his  Majesty's  revenue." 

The  borough  of  Liverpool  is  one  for  which  a  separate  court  of  quarter  sessions  is 
holden,  agreeably  to  the  provisions  of  the  5  &  6  Will.  4,  c.  76,  s.  103  ;  and  such  court 
of  quarter  sessions  of  the  peace  was  granted  for  the  borough  of  Liverpool  by  letters 
patent  of  the  6  Will.  4,  pursuant  to  the  last-mentioned  Act.  Various  proceedings 
have  from  time  to  time  been  taken,  and  penalties  recovered,  before  E.  Rushton,  Esq.,  one 
of  the  justices  of  the  peace,  and  the  stipendiary  police  magistrate  in  and  for  the  said 
boi'ough  of  Liverpool,  for  breaches  of  several  of  the  provisions  of  the  7  &  8  Vict.  c.  112  ; 
and  in  all  such  cases,  the  penalties,  for  which  no  specific  application  is  provided  by 
that  Act,  were,  after  deducting  so  much  thei'cof  as  was  paid  to  the  informer,  adjudged 
by  the  said  justice  to  be  paid  to  the  treasurer  of  the  said  borough  for  the  time 
be-[182]-ing,to  the  credit  and  on  the  account  of  the  borough  fund  of  the  said  borough  ; 
and  the  residue  of  such  penalties,  after  making  such  deduction,  amounting  to 
6551.  6s.  4d.,  were,  before  the  commencement  of  this  action,  accordingly  paid  to  and 
remain  in  the  hands  of  the  treasurer  of  the  said  borough. 

Application  for  the  said  sum  of  6551.  6s.  4d.  has  been  made  b}'  the  Seamen's 
Hospital  Society  to  the  Corporation  of  Liverpool,  who  have  refused  to  pay  the  same 
to  the  said  Society. 

It  is  agreed,  that  the  several  Acts  of  Parliament,  3  Will.  4,  c.  ix.,  5  &  6  Will. 
4,  c.  76,  and  7  &  8  Vict.  c.  112,  shall  be  taken  as  part  of  this  case,  and  be  referred  to 
on  argument  by  either  party,  as  may  be  required. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  residue  of  penalties 
under  7  &  8  Vict.  c.  112,  recovered  before  the  said  justice  as  aforesaid,  ought  to  have 
been  paid  to  the  said  Seamen's  Hospital  Society. 

If  the  Court  should  be  of  that  opinion,  the  defendants  agiee  that  judgment  shall 
be  entered  against  them,  by  confession,  for  the  said  debt  of  6551.  6s.  4d.,  with  Is. 
damages.  If  the  Court  shall  not  be  of  that  opinion,  the  plaintiffs  agree  that  a 
judgment  shall  be  entered  against  them  of  nolle  prosequi.  The  case  was  argued 
(June  1  &  6)  by 

Cleasby,  for  the  plaintiffs.  The  question  is,  whether  the  application  of  penalties 
recovered  under  the  Merchant  Seamen's  Act,  7  &  8  Vict.  c.  112,  is  regulated  by  that 
Act  or  by  the  5  &  6  Will.  4,  c.  76.  The  7  &  8  Viet.  c.  112,  is  an  Act  "relating  to 
trade  or  navigation  ;"  therefoi-e  the  case  comes  within  the  proviso  of  the  126th  section 
of  the  5  &  6  Will.  4,  c.  76.  If  the  former  Act  relates  to  merchant  seamen,  it  must 
relate  to  "  trade  or  navigation,"  unless  those  words  in  the  latter  Act  have  some 
peculiar  and  technical  meaning.  The  object,  the  title,  and  various  provisions  of  the 
7  &  8  Vict,  clearly  shew  that  it  relates  to  "  trade  or  navigation." 

[183]  The  Court  then  called  on 

Crompton,  for  the  defendants.  The  two  Acts  may  well  stand  together.  The 
126th  section  of  the  5  &  6  Will.  4,  c.  76,  in  terms  applies  to  future  as  well  as  existing 
Acts.  In  the  construction  of  statutes,  the  intention  of  the  legislature  must  be 
regarded:  Bac.  Abr.  "Statute,"  (I.  5);  and  here  it  is  manifest  that  the  legislature 
never  intended  that  the  7  &  8  Vict.  c.   112,  should  repeal  the  126th  section  of  the 
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5&  6  Will  4,  c  76.  The  words  "trade  and  navigation"  in  that  section  refer  to 
particular  Acts  of  Par  lament  respecting  trade  and  navigation,  wholly  different  from 
the  Merchant  Seamen  s  Act.  They  relate  to  that  code  of  laws  which  regulates  our 
maritime  and  commercial  intercourse  with  foreign  states,  and  those  which  relate  to 
the  Customs  or  E.xcise,  such  as  that  body  of  Acts  from  the  8  &  9  Vict.  c.  84  to  the 
8  &  9  Vict.  c.  94.  The  73rd  section  of  the  8  &  9  Vict.  c.  87,  intituled  "An  act  for 
the  prevention  of  smuggling,"  enables  the  Commissioners  of  Customs  to  order  certain 
rewards  to  be  paid  to  officers  in  respect  of  any  seizure  made  under  that  "  or  any  Act 
relating  to  the  Customs,  or  to  trade  and  navigation."  That  enactment  would  not 
apply  to  a  seizure  made  with  reference  to  the  Merchant  Seamen's  Act.  The  82nd 
section  directs  "  that  all  penalties  and  forfeitures  incurred  and  imposed  by  that 
or  any  Act  relating  to  the  Customs,  or  to  trade  or  navigation"  shall  be  sued' for  in 
the  name  of  her  Majesty's  Attorney-General.  So  that,  if  the  Merchant  Seamen's  Act 
were  an  act  relating  to  trade  and  navigation,  the  penalties  in  question  would  vest  in 
the  Crown.  The  S3rd  section  enacts,  "  that,  upon  the  exhibiting  any  information 
before  any  justice,  of  any  offence  against  that  or  any  Act  relating  to  the  Customs,  or 
to  the  trade  or  navigation,"  &c.,  the  summons  may  be  left  at  the  residence  of 
the  party  charged,  or  on  board  of  any  ship  or  vessel  to  which  he  may  belong 
or  may  have  lately  belonged.  That  cannot  apply  to  the  Merchant  Seamen's  Act. 
The  108th  section,  which  pio-[184]-vides  for  the  payment  of  penalties  and  forfeitures, 
omits  the  words  "trade  or  navigation."  The  8  it  9  Vict.  c.  88,  is  for  the  regulation 
of  navigation,  trade,  and  commerce  ;  and  by  the  25th  section,  penalties  and  forfeitures 
incurred  are  to  be  sued  for  &c.  in  like  manner  as  any  penalty  or  forfeiture  under  the 
Act  for  the  prevention  of  smuggling;  thus  placing  the  Customs,  E.xcise,  trade,  and 
navigation  laws  in  the  same  category.  There  is  another  class  of  Acts  relating 
to  "trade  and  navigation"  which  passed  prior  to  the  Merchant  Seamen's  Act,  namely, 
from  the  3  &  4  Will.  4,  c.  50,  to  the  3  &  4  Will.  4,  c.  60.  [He  referred  to  Redmond 
V.  Smith  (7  M.  &  G.  457),  and  Dwarris  on  Statutes,  674.] 

Pollock,  C.  B.  I  think  it  may  be  possible  that  the  framers  of  this  Act  might 
have  intended  that  the  words  "trade  or  navigation"  should  have  the  meaning 
ascribed  to  them  by  the  learned  counsel  who  has  argued  for  the  defendants ;  but  we 
are  to  construe  the  words  of  an  Act  of  Parliament  according  to  their  plain  and 
ordinary  meaning  ;  and  the  question  is,  whether  a  statute  which  regulates  the  general 
navigation  of  a  country  is  a  statute  which  relates  to  trade  or  navigation.  Mr.  Crompton 
presses  upon  us,  that  Acts  relating  to  ti'ade  or  navigation  have  not  a  legal,  but,  as  it 
were,  a  sort  of  parliamentary  meaning,  by  which  they  are  restricted  so  far  as  not  to 
include  the  ^lerchant  Seamen's  Act,  and  that  they  form,  as  it  were,  a  code  which  takes 
them  out  of  the  general  law  of  the  land.  In  some  sense  that  may  possibly  be  true ; 
but  we  are  called  upon  to  look  to  the  plain  and  ordinary  meaning  of  this  Act  of 
Parliament,  and  doing  so,  1  think  that  this  is  an  Act  relating  to  trade  or  navigation, 
and  that  it  would  be  difficult  to  say  that  it  is  not.  For  this  reason  1  am  of  opinion 
that  the  plaintiffs  are  enfitled  to  our  judgment. 

Alderson,  B.  I  am  of  the  same  opinion.  The  Act  [185]  under  which  the 
present  question  arises  is  the  126th  section  of  the  Municipal  Corporations  Act,  which 
gives  to  the  borough  fund  certain  penalties  recovered  before  a  borough  justice;  but 
it  contains  a  proviso,  that  "nothing  therein  contained  shall  extend  to  any  penalties  or 
forfeitures  recovered  under  any  Act  relating  to  the  Customs,  Excise,  and  Post-office, 
or  to  trade  or  navigation;"  and  the  question  is,  whether  penalties  recovered  under 
the  Merchant  Seamen's  Act  can  be  said  to  be  recovered  under  an  Act  relating  to  trade 
or  navigation.  Now,  by  one  of  the  sections  of  that  Act,  the  18th,  every  ship  navigating 
between  the  United  Kingdom  and  out  of  it  is  required  to  have  a  certain  quantity  of 
medicine  on  board,  and  other  regulations  are  to  be  observed ;  and  in  case  of  the 
non-observance  of  them,  the  owner  of  the  vessel,  or  the  master,  as  the  case  may  be, 
is  subject  to  a  penalty  payable  to  the  Crown.  This,  therefore,  is  surely  an  Act 
relating  to  trade  or  navigation.  The  penalties  in  question  do  not  go  to  the  borough 
fund,  as  the  case  falls  within  the  proviso  contained  in  the  126th  section.  It  is 
unnecessary  to  say  whether  the  7  &  8  Vict.  c.  .112,  repeals  any  portion  of  the 
Municipal  Corporations  Act. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  come  to  the  same  conclusion  as  the  rest 
of  the  Court,  with  some  reluctance,  as  it  seems  to  me,  that  the  Merchant  Seamen's 
Act  was  not  such  an  Act  as  was  contemplated  by  the  legislature  as  being  intended  to 
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full  within  the  terms  of  the  proviso ;  but  yet  I  cannot  get  out  of  the  plain  and  express 
words  of  that  proviso,  which  excepts  the  payments  of  those  penalties  to  the  borough 
fund  which  relate  "to  trade  or  navigation."  Now  the  Merchant  Seamen's  Act  is  an 
Act  I'elating  to  trade  or  navigation  ;  it  is  sti'ictly  an  Act  relating  to  navigation,  to  all 
intents  and  purposes.  It  has  been  said  by  Mr.  Crompton,  that  there  are  many  Acts 
which  have  distinct  relation  to  navigation.  That  no  doubt  may  be  so ;  but  it  does 
not  follow  that  thi.s  Act  was  to  be  applied  to  [186]  such  alone.  Mr.  Cleasby  contends, 
that  the  exception  in  the  Municipal  Corporations  Act  does  not  operate  on  the  7  &  8 
Vict,  and  he  is  to  a  certain  extent  right  in  his  argument ;  for  an  Act  of  5  &  6  Will.  4 
cannot  bind  the  legislature  of  the  7  &  8  Vict.,  although  it  is  competent  for  the  former 
to  direct  that  penalties  shall  be  distiibuted  in  a  particular  manner.  I  think  that  the 
plaintifls  are  entitled  to  our  judgment. 

Platt,  B.  The  legislatuie  seems  to  have  had  a  wholesome  object  in  view,  in 
bestowing  certain  penalties  upon  borough  funds,  and  so  enabling  them  to  meet  the 
exigencies  to  which  they  may  be  liable.  They  have  thought  tit  to  make  exceptions 
in  the  case  of  the  Post-office,  Excise,  and  trade  and  navigatiou,  that  is,  excluding  the 
penalties  on  such  ofiences  as  possibly  would  not  fall  within  their  jurisdiction.  There 
is  good  reason  why  they  should  have  some  penalties,  to  support  the  expenses  of  the 
borough  ;  and  the  construction  of  the  words  of  the  exception,  in  their  natural  sense, 
seems  to  be  the  true  and  reasonable  one.  Why,  then,  should  penalties  arising  from 
a  breach  of  the  navigation  laws  be  diverted  from  their  proper  course,  and  why  should 
not  they  be  bestowed  upon  Greenwich  Hospital  or  upon  the  Merchant  Seamen's 
Society  ?  The  legislature  may  have  had  the  very  object  in  view  which,  upon  the  con- 
struction of  the  words  of  this  Act  of  Parliament,  we  now  adjudge  it  to  import.  It  is 
impossible  to  .say  that  the  Merchant  Seamen's  Act  does  not  relate  to  trade  or  naviga- 
tion, when  its  very  title  clearly  refers  to  both  trade  and  navigation.  We  cannot  escape 
from  the  natural  construction,  more  especiall}^  as  the  legislature  may  have  had  the 
object  I  have  referred  to  in  their  view.  Our  judgment,  therefore,  must  be  for  the 
plaintiffs. 

Judgment  for  the  plaintiffs. 

[187]  Tinkler  v.  Hildkr.  June  7,  1849. — Where  a  party  accepts  costs  under  a 
Judge's  order,  which,  but  for  the  order,  would  not  at  that  time  be  payable,  he 
cannot  afterwaids  object  that  the  order  was  made  without  jurisdiction. — The 
118th  section  of  the  9  &  10  Vict.  c.  9.5,  which  empowers  the  Judge  of  the  County 
Court  to  adjudicate  on  all  claims  "to  or  in  respect  of"  goods  taken  in  execution 
by  process  from  that  Court,  is  not  confined  to  the  determination  of  claims  to  the 
goods  themselves,  but  extends  also  to  trespasses  committed  in  the  execution  of 
the  process  : — per  Pollock,  C.  B.,  Parke,  B.,  and  Kolfe,  B. ;  dissentiente  Platt,  B. 

[S.  C.  7  D.  &  L.  61 ;  18  L.  J.  Ex.  429 ;  13  Jur.  684.     Applied,  Hilh  v.  Benny, 

1880,  5  Ex.  D.  316.] 

This  was  an  action  of  trespass  for  breaking  and  enteiing  a  certain  room  of  the 
plaintiff',  and  taking  and  carr\ing  away  and  converting  divers  goods  therein  of  the 
plaintiff,  and  laying  special  damage.  It  appeared  by  affidavit,  that  the  plaintiff 
Charlotte  Tinkler  was  tenant  of  the  room  which  had  been  broken  into,  to  one  Clarke, 
to  whom  the  house  belonged,  but  that  the  furniture  belonged  to  her.  The  defendant, 
as  bailiff  of  the  County  Court  of  Kent,  at  Gravesend,  under  an  execution  issued  at 
the  suit  of  one  Chaplin  from  that  court,  against  the  goods  of  Clarke,  had  entered  the 
plaintiff's  room,  and  had  thereby  committed  the  trespass  for  which  the  present  action 
was  brought.  A  month's  notice  of  action  had  been  given,  and  the  writ  in  this  action 
was  issuecl  on  the  30th  of  January  in  the  present  year.  The  defendant,  on  the  24th 
of  February,  obtained  six  days'  time  to  plead,  and  then  served  the  plaintiff'  with  the 
following  notice  : — 

"In  the  County  Court  of  Kent,  at  Gravesend.  Between  John  Chaplin,  plaintiff'; 
and  William  Clarke,  defendant,  "ifou  are  hereby  summoned  and  required  to  appear 
at  a  court  to  be  holden  on  the  9th  of  March  next,  at  the  Town  Hall,  at  10  a.m., 
touching  a  claim  made  by  you  to  certain  goods  and  chattels  seized  and  taken  in 
execution  under  process  issued  out  of  this  court  in  this  action ;  and  in  default  of  your 
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then  establishing  such  claim,  the  said  goods  and  chattels  will  be  sold  according  to  the 
exigency  of  the  said  process.  And  take  notice,  that  j'ou  are  hereby  required,  five 
days  before  the  said  9th  day  of  March  next,  to  deliver  to  the  officer  in  charge  of  the 
said  proce.ss,  or  to  leave  at  my  office  at  Gravesend,  a  particular  of  the  goods  or  chattels 
so  claimed  by  you,  and  of  the  grounds  of  your  [188]  claim.  Given  under  the  seal 
of  the  Court,  this  24th  day  of  February,  1849.  "Francis  Southgate, 

"  To  Charlotte  Tinkler.  "  Clerk  of  the  said  Court." 

Interlocutory  judgment  was  signed  on  the  3id  of  March  for  want  of  a  plea,  and 
notice  of  inquiry  was  given  on  the  6th  of  that  month.  On  the  9th,  the  plaintiff's 
attoriiey  attended  the  County  Court  at  Gravesend,  and  when  the  case  was  called  on 
he  objected,  that,  as  interlocutory  judgment  had  been  signed,  the  goods  sold,  and  the 
proceeds  of  them  handed  over  to  the  execution  creditor, "the  application  to  interplead 
was  too  late.  The  Judge  of  the  County  Coui't,  however,  held,  that  that  fact  made  no 
difference  ;  and  as  the  particulars  of  the  plaintift"'s  demand  had  not  been  lodged  within 
five  days  before  the  hearing,  as  required  by  the  preceding  notice,  he  gave  judgment 
for  the  execution  creditor.  On  the  Sth  of  May,  the  defendant  took  out  a  summons 
before  Patteson,  J.,  to  stay  proceedings  in  Tkikler  v.  Hihler,  on  the  ground  that  the 
County  Court  had  issued  an  interpleader  summons  under  the  9  &  10  Vict.  c.  95. 
This  was  dismissed,  and  on  the  10th,  a  writ  of  inquiry  was  issued  for  the  14th  of 
March,  at  Maidstone,  during  the  Assizes.  The  jury  assessed  the  damages  at  3.51.  for 
the  wrongful  entry  into  the  plaintiif  s  room,  and  for  the  seizure  of  her  goods,  and  also 
for  special  damage  consequential  thereon.  Just  before  the  execution  of  this  writ,  a 
peremptory  summons  was  issued  by  Parke,  B.,  to  set  aside  the  judgment  and  all 
proceedings  thereon,  on  the  ground  that  the  action  was  brought  in  respect  of  the 
seizure  in  execution  under  a  warrant  of  execution  at  the  suit  of  Chaplin  v.  Clarke,  in 
respect  of  which  seizure  a  claim  had  already  been  made,  and  had  been  adjudicated 
upon  under  the  9  &  10  Vict.  c.  9-5.  This  summons  was  attended  by  counsel,  and  the 
learned  Judge,  having  heard  the  summons,  made  an  order  to  stay  the  proceedings  on 
[189]  payment  of  the  costs  of  the  day  and  of  the  execution  of  the  writ  of  inquirJ^ 
These  co.sts  were  subsequently  taxed  and  paid. 

In  Easter  Term  last,  Hannen  obtained  a  rule  nisi  to  rescind  this  order,  against 
which 

Hawkins  now  shewed  cause.  The  officer  was  justified  in  making  the  entr^',  for 
the  purpose  of  seizing  the  goods,  and  was  protected  by  the  Act  9  &  10  Vict.  e.  95, 
s.  18.(a)  [Piatt,  B.  The  claim  here  is  not,  they  say,  de  bonis  asportatis,  but  is  an 
action  of  quare  clausum  fregit,  the  breaking  and  enti-y  being  the  act  complained  of.] 
At  all  events,  the  plaintift'  cannot  now  object  to  this  order,  after  having  adopted  it 
and  acted  under  it  by  accepting  the  costs  :  King  v.  Simmons  (7  Q.  B.  289),  Kennard  v. 
Ranis  (2  B.  &  C.  801),  Pearce  v.  Chaplin  (9  Q.  B.  802). 

[190]  Hannen,  in  support  of  the  rule,  was  then  requested  to  direct  his  argument 
to  the  latter  objection.     In  all  the  cases  relied  upon,  the  costs  were  given  by  the 

(a)  That  section  enacts,  "  that,  if  any  claim  shall  be  made  to  or  in  respect  of  any 
goods  or  chattels  taken  in  execution  under  the  process  of  any  Court  holden  under 
this  Act,  or  in  respect  of  the  proceeds  or  value  thereof,  by  any  landlord  for  rent,  or 
by  any  person  not  being  the  party  against  whom  such  process  has  issued,  it  shall  be 
lawful  for  the  clerk  of  the  Court,  upon  application  of  the  officer  charged  with  the 
execution  of  such  process,  as  well  before  as  after  any  action  brought  against  such 
officer,  to  issue  a  summons,  calling  before  the  said  Court  as  well  the  party  issuing 
such  piocess  as  the  party  making  such  claim  ;  and  thereupon,  any  action  which  shall 
have  been  brought  in  any  of  her  Majesty's  superior  Courts  of  record,  or  in  any  local 
or  inferior  Couit,  in  respect  of  such  claim,  shall  be  stayed,  and  the  Court  in  which 
such  action  shall  have  been  brought,  or  atiy  Judge  thereof,  on  proof  of  the  issue  of 
such  summons,  and  that  the  goods  and  chattels  were  so  taken  in  execution,  may  order 
the  party  bringing  such  action  to  pay  the  costs  of  all  proceedings  had  upon  such 
action  after  the  issue  of  such  summons  out  of  the  County  Court ;  and  the  Judge  of 
the  County  Court  shall  adjudicate  upon  such  claim,  and  make  such  order  between  the 
parties  in  respect  thereof,  and  of  the  costs  of  the  proceedings,  as  to  him  shall  seem  fit ; 
and  such  order  shall  be  enforced  in  like  manner  as  any  order  made  in  any  suit  bi'ought 
in  such  Court." 
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order,  and  could  not  otherwise  have  been  obtained ;  whereas,  in  the  present  case,  they 
would  have  followed  the  judgment.  [Parke,  B.  You  have  obtained  them  more 
speedily  by  means  of  the  order,  which  gives  you  an  advantage.  A  smaller  sum  may 
be  taken  in  satisfaction  of  a  larger  which  is  not  yet  due.  You  have,  therefore, 
received  a  benefit  under  the  order,  and  cannot  now  say  it  is  valid  for  one  purpose  and 
invalid  for  another.] 

Pollock,  C.  B.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  It  might 
be  discharged  simply  on  this  narrow  ground,  that,  under  the  circumstances  of  this 
case,  the  party  applying  to  set  aside  the  order  in  cjuestion  in  point  of  fact  has  adopted 
it  by  taking  something  under  it.  I  shall,  however,  not  abstain  from  giving  my  opinion 
upon  the  larger  question.  The  County  Court  Act  is  a  very  beneHcial  enactment;  the 
object  of  it  was  to  prevent  the  expense  of  litigation,  and,  as  far  as  possible,  to 
administer  cheap  but  substantial  justice.  With  this  object  in  view,  the  118th  section 
makes  provision  for  claims  arising  out  of  the  seizure  of  goods  under  e.xecutions  from 
those  courts.  Now,  I  think  that  as  this  is  a  remedial  statute,  the  object  of  which  was 
to  redress  a  grievance,  we  ought,  and  it  becomes  our  duty,  to  put  such  a  construction 
upon  it,  so  far  as  we  can,  as  will  advance  the  remedy  and  repress  the  disease.  I  shall, 
therefoi'e,  express  my  opinion  upon  this  part  of  the  Act :  I  entertain  a  very  strong 
opinion  at  present,  but  I  do  not  by  any  means  bind  myself  not  to  entertain  a  different 
one,  if  any  arguments  were  adduced  of  a  sufficiently  satisfactory  nature  to  confute 
my  present  opinion.  The  question  may  be  raised  when  the  case  presents  itself  of  a 
trespass  committed  in  the  house  of  one  party  to  seize  the  goods  of  another.  [191] 
But  here  the  owner  of  the  house  and  the  owner  of  the  goods  are  one  and  the  same 
party,  and  the  claim  as  to  the  breaking  and  entering  the  house  and  of  taking  the 
goods  cannot  be  separated.  I  do  not  say  this  for  the  purpose  of  expressing  any  final 
or  decisive  opinion  upon  the  point,  which  is  one  of  some  importance,  but  only  with  a 
view  that  the  parties  may  be  aware  that  such  is  my  opinion  on  the  matter.  The 
present  rule  must  be  discharged,  on  the  ground  that  the  party  who  makes  the  applica- 
tion to  rescind  the  order,  having  taken  something  under  that  order,  must  be  considered 
to  have  adopted  it,  and  cannot  now  be  heard  to  impeach  it. 

Parke,  B.  I  think  this  rule  ought  to  be  discharged,  upon  the  ground  stated  by 
my  l.ord  Chief  Baron.  Upon  the  general  question  I  heard  an  able  argument  from 
Mr.  Hannen  when  the  rule  was  granted, — for  it  was  not  granted  in  a  moment ;  but  I 
have  not  heard  anything,  either  at  that  time  or  since,  which  leads  me  to  doubt  the 
propriety  of  my  original  older.  If  the  superior  Courts  had  not  the  power  to  stay 
vexatious  actions  like  the  present,  which  might  be  disposed  of  in  county  courts,  the 
law  would  be  very  defective. 

EoLFE,  B.,  concurred. 

Platt,  B.  This  rule  must  be  discharged,  on  the  simple  ground  that  the  order 
has  been  adopted  by  the  party  accepting  costs  under  and  in  pursuance  of  it.  In  an 
action  of  trespass,  if  the  parties  come  before  a  Judge  who  has  no  jurisdiction  to  stay 
the  action  upon  payment  of  costs,  and  they  agree  to  settle  the  action  upon  those 
terras,  and  the  leaiiied  Judge  makes  an  order  to  that  effect,  and  one  of  the  parties 
theieupon  gets  his  costs  taxed,  and  receives  them  from  the  other  paity,  could  it  be 
contended  that  he  might  afterwards  set  the  order  aside?  With  regard  to  the  other 
question,  which  has  not  been  fully  argued,  I  feel  [192]  that  I  ought  to  distrust  my 
own  opinion,  as  I  see  so  much  learning  and  experience  arrayed  against  me ;  but  I  do 
not  read  this  118th  section  as  possessing  that  force  which  has  been  attributed  to  it. 
Suppose  a  person,  not  the  execution  debtor,  has  goods  in  his  own  house,  and  a  bailiff 
were  so  ill  advised  as  to  break  the  outer  door  and  seize  them  and  commit  an  aggra- 
vated  trespass,  is  there  any  power  in  this  section,  by  which  compensation  could  be 
awai'ded  in  a  county  court?  In  my  opinion  there  is  nothing  in  this  Act  to  lead  to 
such  a  conclu.sion  ;  and  I  think  that  the  words  "in  respect"  of  the  goods,  were  meant 
to  apply  to  lien  and  the  like,  and  that  this  comprehensive  language  was  used  to  meet 
such  cases.  The  section  in  question  says,  "  If  any  claim  shall  be  made  to  or  in 
respect  of  any  goods  or  chattels  taken  in  execution  under  the  process  of  any  Court 
holden  under  this  Act,  or  in  respect  of  the  proceeds  or  value  thereof,  by  any  landlord 
for  rent,  or  by  any  person  not  being  the  party  against  whom  such  process  has  issued," 
— it  shall  be  for  the  -Judge  to  issue  a  summons  like  an  interpleader  summons,  calling 
before  him  the  party  issuing  the  process  as  well  as  the  party  making  the  claim ; 
"and  thci'eupon,  any  action  which  shall  have  been  brought  in  any  of  her  Majesty's 
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superior  Courts  of  record,  or  in  any  local  or  inferior  Court,  in  respect  of  such  claim, 
shall  be  stayed;"  and  the  section  goes  on  to  say,  that  the  Judge  "shall  adjudicate 
upon  such  claim,  and  make  such  order,"— not  that  he  shall  assess  the  damages  for  the 
trespass  ;  and  the  adjudication  is  to  be  made  "between  the  parties,"  that  is,  between 
the  claimant  and  the  execution  creilitor.  I  do  not  see  why  a  party,  whose  house  may 
have  been  almost  destroyed,  is  to  be  deprived  of  his  remedy  by  action,  under  this 
construction  of  the  statute  ;  and  I  think,  that  where  the  claim  is  made  with  respect 
to  goods,  the  power  of  the  Judge  is  limited  to  awarding  such  damages  as  arise  from 
the  taking  and  keeping  them  alone. 
Rule  discharged,  with  costs. 

[193]  Wills  v.  Bridge.  May  31,  1849.— An  indenture,  whereby  several  persons 
jointly  convey  their  separate  intei'ests  in  certain  .shares  in  an  incorporated 
Company,  does  not  require  several  stamps,  but  one  ad  valorem  stamp  is  sufficient. 

[S.  C.  !  8  L.  J.  Ex.  384.     Referred  to.  Freeman  v.  Inland  Revenue  Commissioners, 

1871,  L.  R.  6  Ex.  106.] 

Covenant  by  the  secretary  of  "  The  Neptune  Marine  Insurance  Company  "  (see  Wills 
v.  Sutherland,  p.  211)  for  calls  on  shares  held  by  the  defendant. 

At  the  trial  before  Alderson,  B.,  at  the  London  Sittings  in  Easter  Term,  1849, 
it  appeared  that  the  defendant  was  the  registered  proprietor  of  sixty  shares  in  the 
Company,  thirty  of  which  he  had  purchased  of  one  C.  Hill,  twenty  of  W.  t'awcett,  and 
ten  of  H.  Hill.  These  shares  were  transferred  to  the  defendant  by  an  indenture 
between  C.  Hill,  W.  Fawcett,  and  H.  Hill  of  the  first  part,  the  defendant  of  the  second 
part,  and  certain  trustees  appointed  by  the  board  of  directors  of  the  third  part; 
whereby,  after  reciting  that  "  the  defendant  was  desirous  of  purchasing  sixty  shares 
in  the  capital  of  the  Company  then  held  by  the  said  C.  Hill,  W.  Fawcett,  and 
H.  Hill,"  &c.,  also,  "  that  the  sum  of  401.,  in  respect  of  each  of  the  said  shares, 
remained  unpaid,"  it  was  witnessed,  "  that,  in  consideration  of  the  sum  of  1051. 
paid  to  the  said  C.  Hill,  W.  Fawcett,  and  H.  Hill  by  the  defendant,"  the  receipt 
whereof  they  acknowledged,  "  the  said  C.  Hill,  W.  Fawcett,  and  H.  Hill  assigned  and 
transferred  unto  the  defendant,  his  executors,  &c.  all  those  the  said  sixty  shares, 
numbered  &c.,  of  them  the  said  C.  Hill,  W.  Fawcett,  and  H.  Hill  in  the  capital  of  the 
Company  or  copartnership  called  &c.,  and  all  their  interest  in  the  same  shares,  and  also 
all  dividends,  bonuses,  and  proceeds  which  thenceforth  should  become  payable  in 
respect  thereof,"  &c.  :  ''  To  hold  the  same,  together  with  all  such  power  and  authority 
as  the  said  C.  Hill,  W.  Fawcett,  and  H.  Hill  could  confer  for  enabling  the  defendant, 
his  executors  &c.,  to  receive  all  profits  and  benefits,  and  to  exercise  all  rights  in 
respect  of  the  same  shares,  unto  the  [194]  defendant,  his  executors,  &c.,  for  his  and 
their  own  use  and  benefit,"  &c.  This  indenture  was  staraj^ed  with  a  30s.  stamp, 
under  the  5.5  Geo.  3,  c.  184,  Schedule,  tit.  "Conveyance."  It  was  objected,  on  the 
pait  of  the  defendant,  that  the  stamp  was  insufficient ;  but  the  learned  Judge  admitted 
the  deed  in  evidence,  and  a  verdict  was  found  for  the  plaintifi',  leave  being  reserved 
for  the  defendant  to  move  to  enter  a  nonsuit  or  for  a  new  trial. 

E  James  moved  accordingly,(a)  and  argued,  that,  as  this  was  a  ti'ansfer  by  three 
parties  of  their  separate  interests  in  a  certain  number  of  shares,  there  should  have  been 
three  stamps,  calculated  on  the  consideration  paid  to  each  for  the  shares  sold  by  him, 
or  at  all  events  one  ad  valorem  stamp  of  a  higher  denomination  :  a  joint  transfer  by 
one  deed  of  this  description  was  an  evasion  of  the  stamp  laws. 

Cur.  adv.  vult. 

Alderson,  B.,  now  said :— This  was  an  application  for  a  new  trial,  or  to  enter  a 
nonsuit.  The  question  at  the  trial  was,  whether  the  deed,  which  was  a  joint  deed 
to  convey  sixty  shares,  whereas  in  truth,  with  regard  to  the  persons  conveying,  one 
was  interested  in  thirty,  the  other  in  twenty,  and  the  other  in  ten  shares,  was  admis- 
sible, the  ad  valorem  stamp  being  calculated  on  the  consideration  paid  for  the  whole 
shares  collectively.  There  can  be  no  doubt  that  such  a  deed,  executed  by  the  parties, 
conveys  the  separate  interests  of  each.  But  it  does  not  require  three  stamps,  and 
there  is  no  objection  to  the  ad  valorem  stamp.     There  will,  therefore,  be  no  rule. 

Rule  refused.  

(a)  On  the  7th  May,  before  Pollock,  C.  B.,  Alderson,  B.,  and  Piatt,  B. 
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[195]    Exchequer  Keports.    Trinity  Vacation,  13  Vict. 

Ness  v.  Bertram  and  Another.  July  6,  1849. — A  declaration  in  scire  facias 
stated,  that,  by  the  judgment  of  the  Court,  the  plaintiff  recovered  against  B.,  one 
of  the  public  officer.s  of  certain  persons  united  in  copartnership  "  for  the  purpose 
of  carrying  on  "  the  business  of  bankers  in  England,  according  to  the  7  Geo.  4, 
c.  46,  a  debt  of  30001.,  whereof  B.,  as  such  public  officer,  was  convicted,  as  by 
inspecting  the  rolls  of  our  Exchequer  appeal's.  Plea,  that  S.  was  a  member  of  the 
copartnership,  and  that  the  defendants  were  the  executors  of  S.,  and  as  such 
entitled  to  the  share  of  S.,  and  members  of  the  copartnership  by  reason  of  their 
share  and  interest  as  executors  and  not  otherwise,  and  that  they  had  fully 
administered  the  goods  of  S.  : — Held,  on  special  demurrei',  first,  that  the  plea 
was  bad,  as  amounting  to  an  argumentative  denial  that  the  defendants  were 
members. — Secondly,  that,  on  general  demurrer,  the  declaration  was  good, 
although  it  did  not  allege  that  the  copartnership  were  actually  cariying  on  the 
business  of  bankers. 

[S.  C.  18  L.  J.  Ex.  476.] 

Scire  facias.  The  declaration  stated,  that  whereas  J.  Ness,  lately  &c.,  in  our 
Court  &c.,  by  the  judgment  of  the  same  Court  recovered  against  U.  Burdis,  one  of  the 
public  officers  for  the  time  being  of  cei'tain  pei'sons  united  in  copartnership  by  the 
name  and  description  of  "The  North  of  England  Joint-stock  Hanking  Company,"  for 
the  puipose  of  carrying  on  the  trade  and  business  of  bankers  in  England,  under  and 
by  virtue  and  according  to  the  foim  and  effect  of  a  certain  Act  of  Parliament  made 
and  passed  &c.  (7  Geo.  4,  c.  46),  for  the  better  regulating  copartnerships  of  certain 
bankers  in  England,  and  which  said  G.  Burdis  then  was  one  of  the  members  residing 
in  England  of  the  said  copartnership,  and  had  been  duly  nominated  and  appointed, 
and  before  and  at  the  time  of  the  commencement  of  that  suit  had  been,  and  at  the 
time  of  the  giving  of  the  said  judgment  still  was,  one  of  the  public  officers  of  the  said 
Company,  pursuant  and  according  to  the  force,  form,  and  effect  of  the  said  Act  of 
Parliament,  as  well  a  certain  debt  of  30001.,  which  in  our  same  Court  were  awarded 
to  the  said  J.  Ness,  as  also  231.  16s.  6d.,  which  in  our  same  Court  were  awarded  to 
the  said  J.  Ness  for  his  [196]  damages  which  he  had  sustained,  as  well  on  occasion 
of  the  detaining  the  said  debt  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said  G.  Burdis,  as  such  public  officer  as  aforesaid, 
is  convicted,  as,  by  inspecting  the  rolls  of  our  said  Exchequer,  appears  to  us.  The 
declaration  then  proceeded  to  state,  in  the  usual  form,  that  execution  still  remained 
to  be  made,  and  that  the  defendants  were  members  of  the  copartnership,  &c. 

Plea,  that,  before  the  recovery  of  the  judgment,  one  John  Scott  was  possessed  of  a 
certain  share  or  interest  in  the  funds  of  the  said  copartnership,  and  was  a  member 
of  the  copartnership  ;  that  J.  Scott,  on  &c.,  made  his  will,  and  thereby  appointed  the 
defendants  executors  thereof;  that  J.  Scott  afterwards  died  without  having  revoked 
his  said  will  ;  and  that,  by  the  ways  and  means,  and  by  the  manner  aforesaid,  and  not 
otherwise,  the  defendants  became  executors  of  the  will  of  J.  Scott,  and  entitled  to  the 
said  share  and  interest  of  the  said  J.  Scott,  and  members  of  the  said  copartnership 
by  reason  of  their  share  or  interest  as  such  executors,  and  not  otherwise  ;  and  that 
they  have  fully  administered  all  the  goods,  chattels,  and  effects  of  the  said  J.  Scott. 
Verification. 

Special  demurrer,  assigning  for  cause,  (among.st  others,)  that  the  plea  amounted 
to  an  argumentative  denial  that  the  defendants  were  members  of  the  copartnership. 

Watson  ai'gued  in  support  of  the  demurrer  (January  26  and  29).  First,  the  plea 
is  bad.  If  the  meaning  of  it  be  that  the  defendants  li.ave  no  interest  in  the  Company, 
except  as  executors  of  a  shareholder,  and  that  they  have  not  in  any  way  interfered, 
then  the  plea  amounts  to  an  argumentative  denial  that  they  are  members  (see  A^'ess 
V.  Armstrong,  ante,  p.  21).  If  the  plea  means  that  they  are  members,  but  as  executors 
only  and  [197]  have  administered  the  eflects,  then  the  plea  afibrds  no  answer ;  for 
if  members,  they  are  pei'sonally  liable. 

Secondly,  the  declaration  is  good.  The  objection  is,  that  it  does  not  state  that  the 
copartnership  actually  carried  on  the  business  of  bankers,  but  merely  that  they  were 
united  for  the  purpose  of  carrying  it  on.     The  same  form  was  used  in  Ness  v.  Fenwkk 
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(•2  Exch.  598).  The^allegation,  however,  is  sufficient  on  general  demurrer.  Bj^  the 
9th  section  of  the  7  Geo.  4,  c.  46,  a  copartnership  of  this  description  can  only  be  sued 
in  the  name  of  their  public  officer  when  carrying  on  business  under  the  provisions  of 
that  Act,  and  this  declaration  states  the  recovery  of  a  judgment  against  the  public 
officer,  which  is  equivalent  to  a  statement  of  the  proceedinc;s  at  length  :  Gold  v.  Strode 
(Carth.  148),  Preston  v.  Perton  (Cro.  Eliz.  817).  It  then  concludes  with  a  reference  to 
the  rolls  of  the  court.  That  averment  is  material,  and  cannot  be  rejected.  The  rule 
is,  that  where  the  record  is  the  substance  of  the  plea,  there  it  must  conclude  "  prout 
patet  per  record um;"  but  where  it  is.but  inducement  it  need  not:  JVaytes  v.  Briggs 
(.5  Mod.  S),  Co.  Litt.  303  a.,  Stoddart  v.  Palmer  (3  B.  &  C.  2).  Upon  a  plea  of  nul  tiel 
record  the  plaintiff  would  be  bound  to  shew  a  judgment  against  G.  Burdis  as  such 
public  officer.  In  Davidson  v.  Bmi\r  (4  M.  &  G.  626)  the  allegation  "for  the  purpose 
of  carrying  on  the  business  of  bankers,"  was  held  good  after  verdict.  In  Fletcher  v. 
Pog.<on  (3  B.  &  C.  192),  which  was  scire  facias  by  the  assignees  of  a  bankrupt,  the 
declaration  stated  that  the  plaintiffs  were  chosen  assignees,  and  they  were  afterwards 
described  "as  assignees  as  aforesaid,"  and  on  general  demurrer  that  was  held  good 
without  an  express  averment  that  an  assignment  was  made  to  them ;  for'  the 
expression  "assignees  as  aforesaid"  might  me.an  "persons  to  whom  an  assignment 
had  been  made." 

[198]  Willes,  contra.  The  plea  is  good.  Under  the  Winding-up  Act,  11  & 
12  Vict.  c.  45,  though  an  executor  is  not  personally  liable  as  "a  contributory,"  by 
reason  of  his  receipt  of  dividends  after  the  death  of  the  testator,  yet  he  is  liable  in 
his  representative  character.  Now,  that  Act  only  applies  to  persons  who,  before  it 
passed,  were  liable  for  the  debts  of  the  Company.  It  would  seem,  therefore,  that  an 
executor  was  liable,  as  such,  under  the  7  Geo.  4,  c.  46  ;  and,  if  so,  this  is  the  only 
mode  of  pleading  the  proposed  defence.  [Parke,  B.  The  effect  of  the  7  Geo.  4,  c.  46, 
is,  in  the  first  instance,  to  render  liable  to  an  execution  those  who  are  not  liable  for 
the  debts  of  the  Company  ;  that  is,  shareholders  who  have  a  power  of  dealing  with  the 
assets.  Then,  ought  not  this  plea  to  have  concluded  with  a  special  traverse,  that  the 
defendant  is  a  member  of  the  Company  ?]  He  is  bound  prima  facie  to  pay,  out  of  the 
assets  of  the  testator,  all  that  the  latter  was  liable  to  pay.  Barker  v.  Buttress  (7  Beav. 
134)  shews,  that,  within  three  years  after  the  death  of  a  member,  the  creditors  of  the 
copartnership  might  come  in  under  a  suit  instituted  for  the  administration  of  his 
estate.  [Alderson,  B.  The  plea  certainly  amounts  to  an  argumentative  denial  that  the 
defendant  is  a  membei.] 

The  declaiation  is  bad.  This  scire  facias  is  founded  not  only  on  the  judgment, 
but  also  on  the  fact  of  the  defendant  being  then  a  member ;  and  where  matter  of 
record  is  mixed  -with  matter  of  fact,  the  averment,  "  prout  patet  per  recordum "  is 
immaterial :  King  v.  Hoare  (13  M.  &  W.  494),  Stoddart  v.  Pulmei-  (3  B.  &  C.  2).  The 
difference  between  this  proceeding  and  the  ordinarj'  writ  of  scire  facias  appears  from 
Com.  Dig.  "  Pleader  "  (.3  L.).  The  statement  of  a  judgment  having  been  recovered  is 
conclusive  against  the  public  officer,  but  not  against  the  defendant ;  and  the  plaintiff 
must  shew  such  a  state  of  facts  as  subjects  him  to  this  proceeding  by  scire  facias. 
Now,  by  the  9th  section  of  the  7  Geo.  4,  c.  46,  ac-[199]-tions  can  only  be  brought 
against  the  public  officer  of  a  copartnership  carrying  on  business  under  the  provisions 
of  that  Act ;  and,  by  the  1 3th  section,  the  members  of  such  copartnership  only  are 
subject  to  an  execution.  It  ought,  therefore,  to  be  distinctly  averred,  that  the 
copartnership  was  actually  carrying  on  business.  In  Fletcher  v.  Croshie  (9  M.  &  W. 
252),  a  declaration  in  the  present  form  was  held  bad  on  special  demurrer.  Davidson 
V.  Boicer  {i  M.  &  G.  626)  was  a  motion  in  arrest  of  judgment;  and,  after  verdict, 
every  intendment  will  be  made  in  favour  of  a  declaration. 

Watson,  in  reply,  cited  Morse  v.  James  (Willes,  122). 

Cur.  adv.  vult. 

Parke,  B.,  now  said— There  was  a  case  of  Ness  v.  Bertram  argued  some  time  ago, 
in  which  the  question  was,  whether  a  declaration  in  scire  faeias  was  good.  It  stated, 
that  the  plaintiff  recovered  judgment  against  one  of  the  officers  of  certain  persons 
united  in  copartnership  by  the  name  and  description  of  the  North  of  England  Banking 
Company,  for  the  purpose  of  carrying  on  the  trade  and  business  of  bankers  in 
England,  under  and  by  virtue  of,  and  according  to  the  form  and  effect,  of  an  Act  of 
Parliament  made  and  pa.ssed  &c.  ;  and  that  the  defendants  were  members  of  the 
copartnership,  &c.     Now,  it  has  been  decided  that  a  scire  facias  in  this  form  is  bad  on 
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special  demurrer.  The  Court  of  Common  Pleas  decided,  in  the  ca.se  of  Dwmdson  v. 
Bouer,  that  the  allegation,  "  for  the  purpose  of  carrying  on  business,"  would  be  good 
after  verdict ;  and  if  so,  it  is  good  on  geneial  demurrer.  That  authority  being 
expressly  in  point,  we  must  acquiesce  in  it ;  and  therefore,  our  judgment  will  be  for 
the  plaintift".  In  fact,  the  deci-sion  of  the  Court  of  Common  Pleas  on  this  point  settles 
it;  and  this  being  a  mere  question  of  form,  we  think  there  is  ample  authoiity  for 
sanctioning  it. 

Judgment  for  the  plaintiff. 

[200]  Hamilton  and  Wife,  Executrix  of  William  Gentle  v.  Spottiswoode. 
July  6,  1849. — In  1842,  W.  &  S.,  type-founders,  were  indebted  to  G.,  the 
plaintiff'.s  testator,  in  60001.,  for  money  lent.  The  defendant,  who  was  a  member 
of  the  firm  of  E.  &  S.,  printers,  had  been  accustomed  to  purchase  of  W.  &  S. 
large  quantities  of  type,  for  which  quarterly  accounts  used  to  be  sent,  and  it  was 
expected  that  those  dealings  would  be  continued.  W.  &  S.  being  applied  to  by 
G.  for  payment,  delivered  to  him  the  following  order,  signed  by  them,  and 
directed  to  the  defendant : — "We  hereby  authorise  you  to  pay  on  our  account,  to 
the  order  of  G.,  60001.,  at  the  following  periods,  deducting  the  amount  from  the 
quarterly  accounts  for  type  furnished  to  you,  and  to  Messrs.  E.  &  S.,  viz. 
hth  November,  1843,  10001.;  11th  November,  1844,  10001,;  11th  November, 
1845,  10001. ;  11th  November,  1846,  15001.  ;  11th  November,  1847,  15001  "  The 
defendant,  on  receiving  this  order,  wrote  underneath — "  Having  received  the 
foregoing  authority  from  Messrs.  W.  &  S.,  I  undertake  to  make  you  the  payments 
as  above  stated."  The  instalments  were  paid  up  to  11th  November,  1844,  but 
no  other  part  of  the  60001.  was  paid.  W,  &  S.  continued  to  furnish  the  defen- 
dant with  type,  the  quartei's  account  of  which,  up  to  the  31st  December,  1845, 
amounted  to  6511.  Os.  9d.  On  the  18th  December,  1845,  the  defendant  wrote  to 
W.  &  S.,  stating,  that  he  considered  himself  bound  to  see  all  the  amounts  due 
from  him  to  them  applied  in  payment  of  the  debt  due  to  G — Held,  first,  that  the 
above  documents  did  not  require  to  be  stamped  either  as  a  promissory  note  or  a 
bill  of  exchange,  but  only  as  an  agreement. — Secondly,  that  the  documents 
amounted  to  an  agreement,  that,  if  any  of  the  specified  portions  of  debt 
mentioned  therein  were  at  any  time  unpaid  by  W.  and  S.  to  G.  and  if,  after  that 
event  had  occurred,  and  come  to  the  knowledge  of  the  defendant,  any  quarterly 
accounts  for  type  should  become  due  from  defendant  to  W.  &  S.  the  defendant 
would,  so  far  as  those  accounts  would  extend,  pay  the  debt  due  from  W.  &  S. 
to  G.,  and  that  such  agreement,  when  assented  to  by  all  parties,  was  irrevocable, 
and  consequently  the  plaintifl's  were  entitled  to  recover  the  6511.  Os.  9d. 

[S.  C.  18  L.  J.  Ex.  393.     Distinguished,  Liversidge  v.  Broadhent,  1859,  4  H.  &  N.  603, 
Greenway  v.  Atkinson,  1881,  29  W.  E.  561.] 

This  was  an  action  on  promises.  The  declaration  stated,  that  whereas  one 
Alexander  Wilson  and  Patrick  Wilson,  who  were  type-founders,  trading  under  and 
using  the  name,  style,  and  firm  of  Alexander  Wilson  &  Sons,  heretofore  and  in  the 
lifetime  of  the  said  William  Gentle,  since  deceased,  and  at  the  time  of  the  making  of 
the  promise,  &c.,  were  indebted  to  the  said  William  Gentle  in  a  large  sum  of  money, 
to  wit,  60001.,  for  money  lent  by  William  Gentle  to  Alexander  Wilson  &  Sons  at  their 
request,  no  part  of  which  had  been  paid  or  satisfied  save  as  hereinafter  mentioned. 
And  whereas  also,  before  and  at  the  time  of  the  said  pi'omise,  the  defendant,  and  the 
defendant  and  George  Eyre,  using  the  style  and  firm  of  Eyre  &  Spottiswoode,  were 
printers  and  had  been  used  and  accustomed  to  deal  with  Alexander  Wilson  &  Sons  in 
the  way  of  their  trade  and  business  of  type-founder's,  and  to  purchase  of  and  be 
supplied  by  them  with  large  quantities  of  type  at  divers  prices  in  that  behalf  payable 
quarterly,  to  wit,  on  the  daj^s  hereinafter  mentioned,  and  for  which  quarterly  accounts 
of  the  monies  due  used  to  be  sent  by  Alexander  Wilson  &  Sons  to  the  defendant  and 
the  defendant's  firm  of  Eyre  &  Spottiswoode,  [201]  to  wit,  to  the  31st  March,  the 
30th  June,  the  30th  September,  and  the  31st  December  in  each  year,  and  it  was  then 
expected  by  Alexander  Wilson  &  Sons,  the  defendant,  and  William  Gentle,  that  the 
said  dealing  between  Alexander  Wilson  &  Sons,  the  defendant,  and  the  defendant's 
said  firm  would  be  continued,  to  wit,  until  the  times  hereinafter  mentioned  and  leferred 
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to  in  that  behalf ;  and  the  said  dealings  were  in  fact  so  continued  until  and  during 
the  year  1845  ;  and  Alexander  Wilson  iV-  Sons  being  so  indebted  as  aforesaid,  to  wit, 
on  the  26th  September,  A.D.  18-12,  William  Gentle,  in  order  to  obtain  security  fori 
and  payment  of  the  said  debt,  obtained  and  procured  from  them  their  order  and 
authority  in  writing,  directed  to  the  defendant,  and  whereby  they  authorised  the 
defendant  to  pay  on  their  account  to  William  Gentle  the  said'  sum  of  60001.  at  the 
following  periods,  and  to  deduct  and  retain  the  amount  necessary  for  that  purpose 
from  the  monies  so  as  aforesaid  expected  to  become  due  quarterly  to  Alexander 
Wilson  and  Patrick  Wilson  for  type  furnished  by  them  to  the  defendant,  and  to  the 
defendant  and  George  Eyre,  using  the  name,  style,  and  firm  of  Eyre  &  Spottiswoode 
as  aforesaid,  (that  is  to  say),  the  sum  of  10001.,  part  thereof,  on  the  11th  November, 

1844,  the  sum  of  lOOOL,  further  part  thereof,  on  the  11th  November,  1845,  (which 
had  elapsed  before  this  suit,)  the  sum  of  15001,  further  part  thereof,  on  the  11th 
November,  1846,  and  the  sum  of  15001.,  residue  thereof,  on  the  11th  November,  1847. 
And  the  defendant  then  accepted  the  said  order  and  authority,  and  undertook  with 
and  promised  William  Gentle  to  comply  with  and  execute  the  same.  And  thereupon, 
then  and  in  the  lifetime  of  William  Gentle,  to  wit,  on  &c.,  in  consideration  of  the 
premises,  and  in  order  to  secure  and  provide  for  the  payment  of  the  said  sum  of 
60001.  to  William  Gentle  as  aforesaid,  it  was  agreed  by  and  between  Alexander  Wilson 
&  Sons,  the  defendant,  and  William  Gentle,  that  the  defendant  should  retain  and 
deduct  as  aforesaid,  and  [202]  should  make  the  said  payments  to  William  Gentle, 
according  to  the  said  order  and  authority.  And  the  plaintiffs  aver,  that  although 
William  Gentle  in  his  lifetime,  and  the  plaintiffs  since  his  death,  which  took  place  on 
&c.,  have  respectively  waited  for  and  been  ready  and  willing  to  accept  payment  of  the 
said  sum  of  60001.,  until  and  upon  the  days  respectively  mentioned  and  appointed  for 
the  payment  thereof  in  and  by  the  said  order  and  authority,  and  although  the  llth 
November,  1845,  had  elapsed  before  the  commencement  of  this  suit,  and  although 
Alexander  Wilson  and  Patrick  Wilson  have  paid  and  satisfied  the  sums  of  10001.  and 
10001.  due  and  payable  to  William  Gentle  on  the  llth  November,  184.3,  and  the  llth 
November,  1844;  and  between  the  llth  November,   1844,  and  the  30th  September, 

1845,  Alexander  Wilson  and  Patrick  Wilson,  in  the  course  of  dealings  aforesaid 
did  furnish  the  defendant,  and  the  defendant  and  George  Eyre,  using  the  name  &c., 
respectively,  at  their  respective  request,  with  divers  larj<e  quantities  of  type,  at  and 
for  divers  prices  and  sums  of  money,  amounting,  to  wit,  to  10,0001.  ;  and  although 
there  became  and  were  due  and  owing  from  the  defenilant  and  the  defendant's  .said  firm 
of  Eyi'e  &  Spottiswoode  to  Alexander  Wilson  >t  Sons,  di\ers  large  sums  of  money  in 
respect  of  and  for  such  type  so  supplied  to  them  respectively,  in  the  course  of  such 
dealing,  during  the  quarters  ending  respectively  the  31st  December,  1844,  the  3!st 
March,  30th  June,  and  30th  September,  1845,  and  whereupon  the  defendant  and  the 
defendant  and  George  Eyre,  using  the  name  &c.,  respectively  became  and  were  at  and 
after  those  days,  and  before  the  llth  November,  1845,  indebted  to  Alexander  Wilson 
and  Patrick  Wilson  in  divers  monies,  amounting,  to  wit,  to  10,000!.,  upon  and  in 
respect  of  the  quarterly  accounts  aforesaid,  whereout  the  defendant  could  and  ought 
to  have  deducted  and  retained  10001.  and  paid  the  same  to  the  plaintiff'  executrix  as 
aforesaid,  according  to  his  said  promise  on  the  llth  November,  1845  ;  and  Alexander 
[203]  Wilson  and  Patrick  Wilson  have  not  yet  hitherto,  although  often  requested  so 
to  do,  paid  to  William  Gentle  oi-  to  the  plaintiff' executrix  as  aforesaid,  the  said  sum  of 
10001.  so  payable  on  the  llth  November,  1845;  yet  the  defendant  hath  not  paid  to 
William  Gentle  or  to  the  plaintiff  executrix  as  aforesaid,  the  sum  of  10001.,  so  payable 
on  the  llth  November  1845,  &c. 

Pleas,  first,  non  assumpsit ;  secondly,  that  William  Gentle  did  not  procure  or 
obtain  from  the  persons  using  the  style  of  Alexander  Wilson  and  Sons  their  authority 
directed  to  the  defendant,  nor  did  the  said  persons  authorise  the  defendant,  modo  et 
forma  ;  thirdly,  that  the  defendant  did  not  accept  the  said  order  and  authority,  nor 
undertake  with  or  promise  William  Gentle  to  comply  with  or  execute  the  same,  modo 
et  forma;  fourthly,  that,  between  the  llth  of  November,  1844,  and  the  30th  of  Sep- 
tember, 1845,  Alexander  Wilson  and  Patrick  Wilson  did  not  furnish  to  the  defendant, 
or  to  the  defendant  and  George  Eyre,  the  said  goods,  nor  did  the  said  monies  become 
due  or  owing ;  nor  did  the  defendant,  nor  the  defendant  and  George  Eyre,  become 
indebted  to  Alexander  Wilson  and  Patrick  Wilson,  modo  et  forma  ;  fifthly,  that  the 
defendant  had  no  notice  of  the  non-payment  by  Alexander  Wilson  and  Patrick  Wilson 
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of  the  said  sum  of  10001.,  payable  on  the  llth  of  November,  1845  ;  and  that,  when 
and  at  the  time  that  the  last-mentioned  sum  became  and  was  payable  by  the  defen- 
dant, the  amount  of  10001.  was  not,  nor  was  any  other  sums  of  money,  due  fiom  the 
defendant,  or  from  the  defendant  and  George  Eyre  to  Alexander  AVilson  and  Patrick 
Wilson;  nor  was  there  due,  owing,  or  payable  from  the  defendant  to  Alexander  Wilson 
and  Patrick  Wilson,  or  either  of  them,  upon  the  quarterly  account  of  monies  for 
type,  or  upon  any  other  account,  the  sum  of  10001 ,  or  any  other  sum  whatever. 

The  plaintiffs  joined  issue  on  the  first,  second,  thii'd,  and  fourth  pleas,  and  to  the 
fifth  replied  de  injuria. 

[204]  The  parties,  pursuant  to  the  order  of  Parke,  B.,  agreed  to  state,  for  the 
opinion  of  the  Court,  the  following  case  : — 

On  the  24th  of  September,  1842,  Alexander  Wilson  and  Patrick  Wilson,  carrying 
on  the  business  of  type-founders  in  partnership,  under  the  firm  of  Alexander  Wilson 
&  Sons,  were  indebted  to  William  Gentle  in  60001.,  for  money  lent  by  him  to  them, 
no  part  of  which  has  been  paid,  except  as  hereinafter  mentioned.  The  defendant  and 
the  firm  of  Messrs.  Eyre  &  Spottiswoode,  of  which  the  defendant  was  a  membei',  were 
partners,  and  had,  for  some  time  previously  to  the  date  aforesaid,  dealt  with  Alexander 
Wilson  &  Sons,  purchasing  from  them,  from  time  to  time,  large  quantities  of  type 
payable  quarterly,  and  for  which  corresponding  quaiterly  accounts  used  to  be  sent  in 
by  Alexander  Wilson  &  Sous  up  to  the  31st  March,  30th  June,  30th  September,  and 
31st  December  in  each  year,  and  it  was  then  expected  that  those  dealings  would  be 
continued,  as  they  afterwaids  were.  Alexander  Wilson  &  Sons  being  applied  to  for 
payment,  delivered  to  William  Gentle  the  following  order  or  authority  in  writing, 
signed  by  them  and  directed  to  the  defendant : — 

"To  Alexander  Spottiswoode,  Esq.  "London,  24th  Sept.,  1842. 

"Dear  Sir, — We  hereby  authorise  you  to  pay  on  our  account,  to  the  order  of 
William  Gentle,  Esq.,  the  sum  of  Six  Thousand  Pounds,  at  the  following  periods, 
deducting  the  amount  from  the  quarterly  accounts  for  type  furnished  to  you  and 
to  Messrs.  Eyre  &  Spottiswoode,  viz  : — 

"llth  November,  1843  ......  £1000 

llth  November,  1844  ......  1000 

llth  November,  1845  .             .             .             .             .             .  1000 

llth  November,  1846  .             .             .             .             .             .  1500 

llth  November,  1847  .             .             .             .             .             .  1500 


"  We  are,  dear  Sir,  yours  very  truly,  A 

"Alexander  Wilson  &  Sons."       fi 


[205]  The  said  order  or  authority  was  thereupon  taken  to  the  defendant,  and 
underneath  the  same  he  wrote  the  following  letter  or  memorandum,  addressed  to 
William  Gentle  : — "Dear  Sir, — Having  received  the  foregoing  authority  from  Messrs. 
A.  Wilson  &  Sons,  I  undertake  to  make  you  the  payments  as  above  stated.  Middle 
New-street,  September  24,  1842.  Andrew  Spottiswoode,"  which  was  then,  with  the 
defendant's  consent,  handed  to  William  Gentle. 

Neither  of  the  above  papers  has  any  bill  of  exchange  or  promissory  note  stamp. 
Alexander  Wilson  &  Sons  paid  to  William  Gentle,  without  notice  to  or  communication 
with  the  defendant,  the  sum  of  10001.  on  the  llth  of  November,  1843,  and  10001.  on 
the  llth  of  November,  1844,  but  no  other  part  of  the  60001.  has  been  paid.  Type 
continued  to  be  furnished  by  Messrs.  Wilson  to  the  defendant  and  to  Messrs.  Eyre  & 
Spottiswoode.  The  quarter's  account  up  to  March,  1845,  amounted  to  6101.  15s.  2d., 
and  this  was  paid  10th  of  April,  1845.  The  quarter's  account  up  to  the  30th  of  June 
1845,  amounted  to  4961.  4s.,  and  this  was  paid  9th  of  July,  1845.  The  quarter's 
account  up  to  the  30th  of  September,  1845,  amounted  to  8301.  18s.  2d.,  and  was  paid 
14th  of  October,  1845.  The  quarter's  account  up  to  31st  of  December,  1845, 
amounted  to  6511.  Os.  9d.,  and  was  paid  7th  of  January,  1846.  The  value  of  the  type 
which  had  been  furnished  by  Messrs.  Wilson  to  the  defendants  and  to  Messrs.  Eyre 
&  Spottiswoode,  up  to  the  llth  of  November,  1845,  and  which  was  then  still  unpaid, 
amounted  to  considerably  less  than  the  sum  of  6511.  Os.  9d.  ;  that  is  to  say,  3001. 
William  Gentle  died  on  the  I7th  of  May,  1844,  and  the  said  Mary  and  Jane  Gentle, 


f 
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the  plaintiHs,  proved  his  will  as  executrixes.  The  10001.  authorised  to  be  paid  on  the 
nth  of  November,  1845,  was  not  paid  to  the  plaintiffs,  either  by  Wilson  &  Sons  or 
by  the  defendant.  William  Gentle  in  his  lifetime,  and  the  plaintiffs  since  his  decease, 
have  not  ;it  any  time  taken  any  legal  proceedings  against  Alex-[206]-andei'  Wilson  & 
Sons,  or  either  of  them,  for  the  recovery  of  the'money  so  lent  to  them.  The  defen- 
dant, on  the  18th  of  December,  1845,  wrote  and  sent  to  Alexander  Wilson  the 
following  letter ; — 

"New-street,  December  18th,  1845. 
"My  dear  Sir,— I  note  what  you  say  of  Miss  Gentle's  kind  permission  to  postpone 
your  payment  to  the  turn  of  the  year.    This  is  considerate  and  judicious,  in  the  pi'esent 
state  of  things,  and  I  shall,  of  course,  not  consider  myself  less  bound  than  I  before 
was,  to  see  all  the  amounts  due  to  you  by  me  applied  to  that  purpose. — I  am,  &c., 

"  Andrew  Spottiswoode." 

The  letter  was  sent  to  the  executrix  by  Messrs.  Wilson  &  Sons  on  the  23td  of 
December,  1845.  The  defendant  was,  on  the  11th  of  November,  1845,  and  has  since 
continued  to  be,  a  creditor  (for  a  very  large  amount)  of  Messrs.  Wilson  on  other 
transactions  between  them.  Messrs.  Wilson  carried  on  business  in  Edinburgh  as  well 
as  in  England,  and  have  been  made  bankrupts  according  to  the  Scotch  law.  The 
sequestration  issued  on  the  9th  of  February,  1846. 

The  questions  for  the  opinion  of  the  Court  are,  fii'st,  whether  the  writings  dated 
24th  September,  1842,  or  either  of  them,  require  a  bill  of  exchange  or  promissory  note 
stamp.  Secondly,  whether  the  plaintiffs  are  entitled  to  recover  in  this  action  the  sum 
of  10001.,  or  any  part  thereof.  If  the  Court  should  be  of  opinion  that  neither  of  the 
writings  require  a  bill  of  exchange  or  promissory  note  stamp,  and  that  the  plaintiffs 
are  entitled  to  recover  the  sum  of  10001.,  or  any  part  thereof,  in  this  action,  judgment 
is  to  be  entered  by  confession  for  10001.  damages,  or  for  such  amount  as  the  Court 
may  think  fit.  If  the  Court  should  be  of  a  contrary  opinion,  judgment  of  nolle 
prosequi  is  to  be  entered. 

[207]  Willes,  for  the  plaintiffs. (n)  First,  neither  of  the  documents  required  a  bill 
of  exchange  or  promissory  note  stamp.  The  letter  of  Wilson  &  Sons  is  a  mere 
authority  to  the  defendant  to  pay  a  sum  of  money  upon  a  contingency  which  might 
never  happen.  In  order  to  constitute  a  bill  of  exchange  the  instrument  must  be 
payable  at  a  time  certain.  [Parke,  B.  This  is  not  an  absolute  engagement  by  the 
defendant  to  pay  60001.,  but  only  if  type  shall  be  supplied  to  him  to  that  amount.] 
Hutchinson  v.  Heywoiih  (9  A.  &  E.  375)  is  an  authority  in  point. 

Secondly,  the  plaintiffs,  who  represent  Gentle,  are  entitled  to  recover  in  this  action 
the  10001.  which  the  defendant  undertook  to  pay  him  on  the  11th  of  November, 
1845.  It  is  true  that  nothing  was  due  from  the  defendant  to  Messrs.  Wilson  in 
September,  1 842,  when  they  authorised  the  defendant  to  pay  Gentle.  But  it  is  sub- 
mitted that  this  is  the  ordinary  case  of  a  security  given  for  a  debt.  An  existing  debt 
is  a  good  consideration  for  a  pledge,  though  not  for  a  promise  to  pay  in  future.  There 
is  no  difference  between  a  chattel  in  the  hands  of  a  third  person,  belonging  to  a  debtor, 
and  a  debt  due  from  such  third  person  to  that  debtor.  If  a  debt  is  due  from  A.  to 
B.,  and  another  from  C.  to  A.,  and  A.  authorises  C.  to  pay  B.,  and  C.  assents,  that 
gives  B.  a  right  of  action  against  C.  So,  if  C.  be  not  actually  indebted  to  A.,  but  it  is 
expected  that  he  will  become  so  indebted,  an  appropriation  of  that  anticipated  fund 
in  payment  of  A.'s  debt  to  B.  is  equally  irrevocable.  This  contract  obliged  the  defen- 
dant to  retain  out  of  the  quaiterly  payments  enough  to  pay  Gentle.  In  Hodgson  v. 
Anderson  (3  B.  &  C.  842)  Bayley,  J.,  says,  "There  can  be  no  doubt  that  a  creditor 
has  a  right  to  insist  on  payment  to  himself,  or  to  such  third  person  as  he  thinks  fit. 
Whether  he  can  retract  an  order  once  given,  it  is  not  necessary  to  de-[208]-cide, 
because  I  am  of  opinion  that  a  creditor  is  not  at  liberty  to  withdraw  the  authority, 
provided  there  is  a  pledge  by  the  person  to  whom  the  authority  is  given,  that  he  will 
make  the  payment  according  to  the  authority."  It  has  since  been  decided,  that  such 
authority  is  not  revocable:  Metcalfe  v.  Clough  (2  M.  &  R.  178).  Andrews  v.  Smith 
(2  Cr.  M.  &  K.  627)  was  the  case  of  a  prospective  assignment  of  funds  which  were  to 
come  to  the  defendant's  hands  for  a  third  person,  and  an  attornment,  as  it  were,  by 
the  defendant  to  that  assignment.     JFalker  v.  Bostron  (9  M.  &  W.  411)  shews  that  the 

(a)  The  case  was  argued  on  the  3rd  May,  1848,  and  1st  June,  1849. 
Ex.  Div.  X.— 38 
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existence  of  a  debt,  although  it  be  not  ilue  iiistanter,  is  a  good  consideration  for  an 
appi'opriation  or  equitable  assignment  of  the  fund.  It  is  evident,  from  the  defendant's 
letter  of  the  18th  of  December,  1845,  that  there  had  been  no  revocation  of  the 
authority.     [He  then  argued,  that  all  the  is.sues  on  the  plaintiffs  were  proved.] 

Greenwood,  for  the  defendant.  First,  at  the  time  of  making  the  agreement 
nothing  was  due  from  the  defendant  to  Messrs.  Wilson,  but  there  was  only  an  expec- 
tation of  something  taking  place  which  might  result  in  a  debt.  In  the  authorities 
cited  the  Courts  relied  on  the  existence  of  a  debt,  and  likened  the  case  to  that  of 
goods  in  the  hands  of  a  third  person,  which  the  owner  had  appropriated.  Here  there 
was  nothing  to  bind  Messrs.  Wilson  to  furnish  type,  and  so  no  debt  might  ever  exist. 
The  defendant's  promise  was  without  consideration,  for  it  is  not  a  consideration,  that, 
if  a  debt  should  thereafter  accrue  due,  it  may  be  paid  to  another.  Any  promise  to 
pay  money,  different  from  that  which  the  law  implies,  is  bad  unless  founded  on  a  new 
consideration:  Hopliiis  v.  Logan  (5  id.  241).  In  1  Smith's  Leading  Cases,  70  d.,  the 
distinction  is  pointed  out  between  an  executory  promise  and  an  executed  transfer  of 
an  existing  [209]  debt,  which  was  the  ease  of  ll'alker  v.  liustivn  (9  M.  &  W.  411). 
Here  there  was  no  such  transfer,  still  less  an  appropriation  of  funds  in  the  hands  of 
the  delitor's  agent.  Wherever  the  pi'omise  has  been  held  irrevocable,  the  party  liable 
to  pay  has  had  the  money  in  his  hands  at  the  time  of  the  promise  :  Ilobertson  v.  Faimtleroy 
(8  Moore,  10),  Ilntchimon  v.  Hcyivorth  (9  A.  &  E.  375). 

Secondly,  the  writings  in  question  required  a  bill  of  exchange  or  promissory  note 
stamp.  The  55  Geo.  3,  c.  184,  Sched.  part  1,  tit.  "Inland  Bills,"  imposes  a  duty  on 
"  all  bills,  drafts,  or  orders  for  the  payment  of  any  sum  of  money  out  of  any  particular 
fund  which  uray  or  may  not  be  available,  or  upon  any  condition  or  contingency  which 
may  or  may  not  be  performed  or  happen,  if  the  same  shall  be  made  payable  to  the 
bearer  oi'  to  order,  or  if  the  same  shall  be  delivered  to  the  payee  or  some  person  on  his 
or  her  behalf."  Hutchinson  v.  Ileyuwih  proceeded  on  the  ground  that  the  document 
was  not  delivered  to  the  person  in  whose  favour  the  order  was  made,  or  to  any  person 
on  his  behalf.  But  in  Emly  v.  Collins  (6  M.  &  S.  144)  an  order  addressed  to  the 
defendant,  an  auctioneer,  to  pay  the  plaintiff  certain  sums  out  of  the  proceeds  of  an 
intended  sale  by  auction  of  the  debtor's  goods,  was  held  to  require  a  stamp.  Unless 
there  is  a  difference  between  the  words  "  authorise "  and  "  order,"  that  case  must 
govern  this.  [Parke,  B.  Here  there  is  only  an  option  to  pay  or  not ;  therefore  the 
document  is  not  a  bill  of  exchange,  but  only  a  warranty  in  case  the  defendant  paid.] 
A  mere  written  request,  without  any  words  of  demand,  has  been  held  to  amount  to 
a  bill  :  Bvffv.  Webb  (l  Esp.  129). 

Willes  replied,  and  cited,  as  to  the  stamp,  Norris  v.  Solomon  (2  Moo.  &  Rob.  266). 

[210]  Pollock,  C.  B.  We  are  all  of  opinion  that  the  letters  do  not  require  a  bill 
of  exchange  or  promissory  note  stamp  ;  they  do  not  import  an  absolute  intention  that 
the  money  should  at  all  events  be  paid,  but  merely  authorise  the  defendant  to  pay  it. 
As  to  the  other  point  we  will  take  time  to  consider. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  We  intimated,  at  the  time  of  the  first  argument  in  this  case,  our 
opinion  that  the  two  letters  dated  the  24th  of  September,  1842,  the  first  from  Wilson 
&  Sons  to  the  defendant,  and  the  second,  written  on  the  .same  paper,  from  the  defen- 
dant to  the  testator  Mr.  Gentle,  do  not  require  to  be  stamped,  either  as  a  promissory 
note  or  bill  of  exchange,  but  only  constitute  and  requi'e  to  be  stamped  as  an  agree- 
ment. That  opinion  we  still  retain.  We  do  not  think  this  is  an  order  to  pay  any 
particular  sum  of  money  at  all  ;  but  we  are  of  opinion  that  it  amounts  to  an  agreement, 
that,  if  any  of  the  specified  portions  of  debt  mentioned  therein  be  at  any  time  unpaid 
by  Messrs.  Wilson  &  Sons  to  Mr.  Gentle,  and  if,  after  that  event  has  occnrred  and 
come  to  the  knowledge  of  the  defendant,  any  quarterly  accounts  foi'  type  should 
beconje  due  from  the  defendant  to  W  ilson  &  Son.s,  the  defendant  would,  so  far  as 
those  accounts  would  extend,  pay  the  debt  due  from  Wilson  &  Sons  to  Gentle,  of 
which  he  might  so  have  notice.  Such  an  agreement,  when  assented  to  by  all  the 
parties,  would  be  irrevocable.  Then,  if  so,  it  seems  to  follow  that  the  plaintiH's  are 
entitled  to  recover  in  the  present  suit.  The  two  first  instalments  of  10001.  each, 
payable  respectively  on  the  11th  of  November,  1843,  and  the  11th  of  November,  1844, 
were  duly  piid  by  Messrs.  Wilson  &  Sons  to  .Vlt-.  Gentle.  The  case  states,  that, 
until  the  11th  of  November,  1845,  the  defendant  in  due  coui'se  paid  all  the  quarterly 
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aocouiits  for  type  to  Messrs.  Wilson  &  Sons.  In  so  doing  he  [211]  incurred  no  liability 
under  his  agreement  with  Mr.  Gentle.  But,  on  the  Uth  of  November,  1845,  a  third 
instalment  of  10001.  became  due,  and  remained  unpaid  by  Wilson  &  Sons ;  and  this, 
by  the  defendant's  letter  of  the  18th  of  December,  181-5,  "was,  as  it  appears,  brought 
under  the  notice  of  the  defendant.  He  then  writes,  and  states  that  he  eonsid'ers 
himself  bound  to  see  all  amounts  due  from  himself  to  Messrs.  Wilson  applied  to  the 
discharge  of  that  debt.  Subsequently  to  this,  a  quarterly  account  for  type,  amountiiii^ 
to  6511.  Os.  9d.,  became  due  from  defendant  to  Messrs.  Wilson  &  Sons.  We  think 
that,  under  the  agreement,  the  defendant  was  bound  to  pay  this  to  Mr.  Gentle,  and 
that  this  case  cannot  be  substantially  distinguished  from  that  of  Hochjaon  v.  Anderson 
(3  B.  &  C.  842)  The  consequence,  therefore,  is,  that  judgment  must  now  be  entered 
for  6511.  Os.  9d  ,  by  confession,  against  the  defendant. 
Judgment  for  the  plaintiffs. 

Wills  v.  Sutherland.  July  6,  1849.— In  covenant  by  the  plaintifl'  as  secretary  of 
a  Joint-stock  Company,  for  calls,  the  declaration  stated,  that,  by  indenture  made 
by  and  between  the  several  persons  whose  names  and  seals  were  or  might  there- 
after be  thereunto  subscribed,  and  who  had  sealed  and  delivered,  or  who  might 
seal  and  deliver  the  same,  of  the  first  part,  and  W.  and  M.,  persons  nominated 
to  be  covenantees  for  the  benefit  of  the  Company,  of  the  second  part,  the  parties 
of  the  first  part  covenanted  with  the  parties  of  the  second  part  (inter  alia)  to  pay 
the  calls.  Averment,  that  whilst  the  defendant  was  a  shareholder,  "  and  after 
the  execution  by  the  defendant  of  the  said  indenture  as  aforesaid,"  the  directors 
made  a  call.  Breach,  non-payment.  The  declaration  contained  no  direct  aver- 
ment that  the  defendant  had  executed  the  indenture.  By  the!  &  5  Vict.  c.  xciii., 
after  reciting,  that  difficulties  had  arisen  in  legal  proceedings  by  or  against  the 
Company,  since  by  law  all  members  must  be  named  in  such  proceedings,  and 
that  it  was  expedient  that  the  Company  should  be  rendered  capable  of  suing  and 
being  sued  in  the  name  of  a  nominal  party,  it  was  enacted,  that,  in  all  actions  by 
or  on  behalf  of  the  Company,  it  should  be  sufficient  to  proceed  in  the  name  of 
the  secretary  as  the  nominal  plaintiff: — Held,  on  motion  in  arrest  of  judgment, 
first,  that  the  statute  authorised  the  secretary  to  sue  on  this  covenant,  notwith- 
standing it  was  expressly  made  with  the  parties  of  the  second  part.  Secondly, 
that  the  words  'after  the  execution  by  the  defendant  of  the  indenture  as  afore- 
said," were,  on  motion  in  arrest  of  judgment,  equivalent  to  an  averment  that  the 
defendant  had  subscribed,  sealed,  and  delivered  the  indenture. 

[S.  C.  7  D.  &  L.  89  ;  18  L.  J.  Ex.  450  :  affirmed,  5  Ex.  715.     See  as  to  costs, 

5  Ex.  980.] 

Covenant  by  the  plaintiff',  as  secretary  for  the  time  being  of  the  Neptune  Marine 
Insurance  Company.  1  he  [212]  declaration  stated,  that,  before  and  at  the  time  of 
the  making  the  call  thereinafter  mentioned,  the  defendant  was  a  shareholder  and  the 
proprietor  of  divers,  to  wit,  200  .shares,  in  the  said  Company,  and  a  memorial  of  the 
name,  residence,  and  description  of  the  defcTidant  as  such  shareholder  and  proprietor, 
duly  verified  by  the  declaration  required  in  that  behalf  by  an  Act  of  Parliament,  had 
been  and  was  duly  inrolled  in  the  High  Court  of  Chancery,  according  to  the  provisions 
of  the  said  Act.  That,  by  a  certain  indenture  or  deed  of  settlement,  the  same  lieing 
the  indenture  or  deed  of  settlement  in  the  said  Act  of  Pailiament  mentioned,  bearing 
date  &c.,  and  made  by  and  between  the  several  persons  whose  names  and  seals  were 
or  might  thereafter  be  thereunto  subscribed,  and  who  had  sealed  and  delivered,  or 
who  might  fiom  time  to  time  seal  and  deliver  the  same  or  a  duplicate  thereof  of  the 
ti  1st  part,  and  Michael  Wills  and  James  Morice,  persons  nominated  only  for  the 
purpose  of  being  covenantees  for  the  benefit  of  the  Company  of  the  second  part,  after 
reciting,  that  the  several  persons  parties  to  the  indenture  of  the  first  part,  had  paid 
the  sum  of  51.  on  each  of  the  shares  taken  by  them,  and  that  the  number  of  the  shares 
taken  by  each  of  the  parties  was  set  opposite  to  their  respective  names  and  seals, 
subscribed  and  affixed  by  them  respectively  to  the  said  indenture  &c.,  it  was  and  is 
provided  and  declared,  and  each  of  the  persons  parties  to  the  said  indenture  of  the 
first  part,  so  far  as  related  to  the  acts  and  deeds  of  himself  respectively  and  his 
respective  heirs,  &e.,  but  not  further  or  otherwise,  did  for  himself  and  his  heirs,  kc, 
covenant,  promise,  and  agree  with  and  to  the  others  and  each  of  them,  their  and  his 
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executors,  &c.,  jointly  and  sepaiately,  and  as  a  separate  covenant  with  and  to  the  said 
parties  to  the  said  indenture,  of  the  second  part,  their  executors,  &c.,  amongst  other 
things  in  manner  following,  (that  is  to  say) — That  the  said  several  persons  parties 
to  the  said  indentiiie,  and  the  several  persons  who  should  become  shareholders  in  the 
said  Com-[213]-pany,  as  in  the  said  indenture  provided,  should,  while  holding  shares 
in  the  said  Company,  become  and  be  partners  together  in  the  said  Compan\',  &c.  [The 
declaration  here  set  out,  amongst  other  stipulations,  the  covenant  for  payment  of  calls, 
and  then  averred,  that  no  new  secretary,  or  any  other  secretary  than  the  plaintiff,  had 
been  ut  any  time  appointed  by  or  on  behalf  of  the  Company  or  the  directors  thereof.] 
"That,  w'hilst  the  defendant  was  such  shareholder  and  proprietor  of  200  shares  in  the 
capital  of  the  said  Company,  and  after  the  execution  by  the  defendant  of  the  said 
indenture  or  deed  of  settlement  as  aforesaid,  to  wit,  on  &c.,  at  the  otfice  of  the  Company 
in  London,  ceitain  persons  then  and  there  being  proprietors  and  directors  of  the  said 
'  Company  for  the  time  being,  duly  inrolled  in  that  behalf,  as  required  by  the  said  Act 
of  Parliament,  and  then  and  there  being  more  than  Inve  of  the  directors  for  the  time 
being  of  the  Company,  to  wit,  all  the  directors  for  the  time  being  duly  constituted, 
and  being  a  board  of  directors,  made  a  call."  Breach,  non-payment  by  the  defendant 
of  the  said  call. 

The  defendant  being  under  terms  of  pleading  issuably,  demurred  generally  to  the 
declaration,  on  the  ground  that  it  did  not  shew  that  the  defendant  had  sealed  and 
delivered  the  deed  of  settlement.  This  demurrer  was,  by  order  of  Patteson,  J.,  set 
aside  as  frivolous,  the  plaintitl'  to  be  at  liberty  to  sign  judgment,  unless  the  defendant 
pleaded  fair  and  issuable  pleas.  The  defendant  having  pleaded  a  plea  to  the  effect 
that  the  action  was  not  brought  by  or  on  behalf  of  the  Company,  the  plaintiff  signed 
interlocutory  judgment. 

An  application  having  been  made  to  set  aside  this  judgment,  and  refused, 

T.  Jones  obtained  a  rule  nisi  to  arrest  the  judgment,  on  the  ground,  tii'st,  that  the 
action  could  not  be  brought  by  the  present  plaintift" ;  secondly,  that  it  did  not  appear 
that  the  defendant  was  a  party  to  the  deed  of  settlement. 

[214]  Martin,  Ogle,  and  G.  K.  Clarke  shewed  cause  in  last  Easter  Term  (April  28). 
First,  it  is  objected,  that  this  is  not  a  cause  of  action  for  which  the  secretary  of  the 
Company  can  sue.  But  the  4  &  5  Vict.  c.  xciii.,  "  for  regulating  legal  proceedings  by 
or  against  the  Company,"  enacts, (a)  that,  in  all  actions  to  be  thereafter  instituted  or 

(a)  Sect.  1.  "Whereas  a  number  of  persons,  by  and  under  an  indenture  or  deed 
of  settlement  bearing  date  31st  October,  1839,  have  formed  themselves  into  a  Company 
or  partnership,  in  the  city  of  London,  by  the  name  of  'The  Neptune  Marine  Lisurance 
Company,'  and  have  subscribed  or  raised  considerable  suras  of  money  in  order  to  etlect 
insurances  upon  ships  and  vessels,  goods  and  merchandise  at  sea  or  going  to  sea,  &c. 
And  whereas  difficulties  have  arisen,  and  may  hereafter  arise,  in  legal  proceedings  by 
or  against  the  said  Company,  since,  by  law,  all  members  for  the  time  being  of  the  said 
Company  must  be  named  in  such  proceedings.  And  whereas  it  is  expedient  that  the  .said 
Company  should  be  rendered  capable  of  suing  and  being  sued  in  the  name  of  some 
one  individual  as  a  nominal  party  to  such  legal  proceedings  :  Be  it  enacted,  that  in  all 
actions,  suits,  and  other  legal  proceedings  other  than  proceedings  of  a  criminal  nature,  and 
in  all  proceedings  in  lunacy  or  bankruptcy,  whether  by  way  of  petition,  fiat,  or,  in  Scot> 
land,  sequestration  or  otherwise,  to  be  hereafter  instituted  or  prosecuted  by  or  on  behalf 
of  the  said  Company,  either  alone  or  jointly  with  any  other  necessary  parties,  and  in  all 
arrestments,  inhibitions,  attachments,  or  other  incidental  proceedings,  used,  executed, 
or  applied  for  in  the  dependence  or  in  the  coinse  of  such  proceedings,  it  shall  be 
sufficient  to  state  and  to  proceed  in  the  name  of  the  secretary,  or  one  of  the  directors 
for  the  time  being  of  the  Company,  as  the  nominal  plaintiff'  representing  the  Companj' 
in  such  proceedings  ;  and  that,  in  all  actions,  suits,  or  other  legal  proceedings  to  be 
hereafter  instituted  or  prosecuted  against  the  Company,  either  alone  or  jointly  with 
any  other  necessary  parties,  it  shall  be  sufficient  to  state  the  name  of  the  secretar}', 
or  some  one  of  the  directors  or  shareholders  for  the  time  being  of  the  Companv,  as 
the  nominal  defendant  representing  the  Company  in  such  proceedings  :  provided 
always,  that  any  party  suing  the  Company  may,  if  he  think  fit,  join  any  shareholders 
of  the  Company,  or  persons  who  shall  have  been  shareholders  of  the  Company, 
together  with  such  nominal  party,  as  defendants  in  equity,  for  the  purpose  of  discovery, 
or  in  case  of  fraud." 
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prosecuted  "  by  or  ou  behalf  of  the  Company,  it  shall  be  sufficient  to  [215]  state  and 
to  proceed  in  the  name  of  the  secretary,  or  one  of  the  directors  for  the  time  being  of 
the  Company,  as  the  nominal  plaintiff."  This  is  cleaily  an  action  "  by  and  on  behalf 
of  the  Company,"  for  it  is  brought  to  enforce  contribution  to  the  capital  funds  of  the 
Company.  The  object  of  the  enactment  was  to  obviate  the  inconvenience  which  might 
result  from  the  death  of  one  of  the  covenantees.  Where  a  private  Act  enabled  a 
Joint-stock  Company  to  sue  in  the  name  of  their  secretary  in  all  actions  upon  any 
covenants  "entered  into  with  the  Company,  or  to  or  with  any  person  whatsoever  in 
trust  for  the  Company,  or  to  or  with  any  person  or  persons  for  the  use  or  benefit 
thereof,"  that  was  held  sufficient  to  authorise  the  Company  to  sue  a  shareholder  in 
the  name  of  the  secretary,  for  an  instalment  of  the  capital  secured  by  a  deed  of  settle- 
ment, in  which  the  defendant  and  each  of  the  other  proprietors  had  covenanted  with 
certain  trustees  for  payment  of  the  instalments :  Skinner  v.  Lambert  (4  M.  &  G.  477). 
So,  where  a  private  Act  enabled  a  Joint-stock  Company  to  sue  in  the  name  of  their 
secretary  in  all  actions  upon  any  covenants  entered  into  with  the  Company,  or  wherein 
the  Company  was  or  should  be  interested,  it  was  held,  that  they  might  sue  on  a 
covenant  in  their  deed  of  settlement  for  payment  of  shares  entered  into  with  certain 
individuals  bv  their  names,  and  not  in  any  official  or  representative  capacity :  Smith 
v.  Goldsworthy  (4  Q.  B.  430). 

Secondl}',  it  is  objected,  that  the  defendant  is  not  liable,  inasmuch  as  it  does  not 
appear  that  he  subscribed  the  deed  of  settlement.  The  declaration,  however,  would 
have  been  good  on  general  demurrer  ;  and,  if  so,  that  Court  will  not  arrest  the  judg- 
ment. In  Salter  v.  Kulghj  (Carth.  76),  Holt,  C.  J.,  held,  '•  that  one  paity  to  a  deed 
could  not  covenant  with  another  who  was  no  party,  but  a  mere  stranger  to  it ;  but 
one  who  is  no  party  to  a  deed  may  covenant  with  another  [216]  who  is  a  party,  and 
thereby  oblige  himself  by  sealing  the  deed."  The  allegation,  "  that,  whilst  the  defen- 
dant was  such  shareholder  and  proprietor,  and  after  the  execution  by  the  defendant 
of  the  said  indenture  or  deed  of  settlement  as  aforesaid,  a  call  was  made,"  is  equivalent 
to  saying  that  the  defendant  executed  the  indenture,  and  afterwards  the  call  was 
made.  The  term  "executed  "  implies  a  signing,  sealing,  and  delivery  of  the  deed  by 
a  person  who  was  a  party.  [They  cited  the  note  to  Stennel  v.  Hoc/g  (1  Wms.  Saund. 
227,  n.  1),  il/oore  v.  Jones  (2  Str.  814),  Atkinson  v.  Coatsworih  (1  id.  512),  Fensoti  v. 
Hodges  (Cro.  Eliz.  737),  and  Rex  v.  Stevens  (5  East,  244).] 

T.  Jones,  in  support  of  the  rule.  First,  this  is  an  action  ou  a  covenant  entered 
into  by  the  defendant  with  certain  trustees,  and  they  alone  are  entitled  to  sue  upon 
it.  The  case  is  not  within  the  mischief  which  the  statute  proposed  to  remedy.  The 
description  of  actions  by  or  on  behalf  of  the  Company,  in  which  the  public  officer  may 
sue,  are  distinctly  pointed  out.  The  preamble  recites,  that  "  difficulties  have  arisen 
and  may  hereafter  arise  in  legal  proceedings  by  or  against  the  said  Company,  since  by 
law  all  the  members  for  the  time  being  of  the  said  Company  must  be  named  in  such 
proceedings,"  clearly  shewing  that  the  statute.was  intended  to  apply  to  proceedings 
in  which,  but  for  that  Act,  it  would  be  necessary  to  make  all  meml)ers  parties  to  the 
record.  No  such  inconvenience  could  arise  in  this  case.  The  4th  section  declares, 
"that  no  action,  suit,  or  proceeding  by  or  against  the  Company  shall  be  in  anywise 
affected  by  reason  of  the  plaintiff  or  defendant  therein  being  a  shareholder,"  &c.  ; 
thus  providing  for  the  case  of  a  cause  of  action  which  could  not  be  enforced  at  law 
by  reason  of  the  defendant  being  a  partner,  which  would  not  apply  here.  The  23rd 
section  enables  the  secretary  fo"r  the  time  being,  or  any  director  of  the  Company, 
[217]  to  execute  such  releases  as  may  be  necessary  to  qualify  any  pei'son  to  give 
evidence  as  a  witness.  The  present  case  not  being  within  the  inconvenience  contem- 
plated by  the  statute,  there  is  no  reason  why  the  act  should  be  construed  to  extend 

to  it.  r     u  ■  I 

Secondly,  the  allegation,  that,  "after  the  execution  by  the  defendant  of  the  said 
indenture  or  deed  of  settlement  as  aforesaid,"  is  no  averment  of  execution,  but  merely 
descriptive  of  time.  The  defendant  could  not  plead  nou  est  factum,  for  there  is  no 
profert.  Rules  of  construction  are  equally  applicalile  to  criminal  and  civil  pleading; 
and,  in  liegina  v.  Pelliam  (S  Q  B.  959),  where  an  indictment  charged  the  defendant 
with  certain  acts,  whilst  a  person  of  unsound  mind  was  under  her  control,  that  was 
held  no  averment  that  he  ever  was  so.  A  person  cannot  be  liable  on  a  covenant  unless 
it  is  expressly  averred  that  he  executed  the  deed,  or  terms  of  art  are  used  which 
import  a  sealing  and  delivery:  Moore  v.  Jones  (2  Ld.  Eaym.   1536);  1  Ums.  Saund. 
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291,  n.  (1).  The  defendant  is  not  a  party  to  this  indenture  by  name,  and  can  only 
become  so  by  signing,  sealing,  and  delivering  it ;  and  the  declaration  contains  no 
allegation  equivalent  to  an  express  averment  that  he  did  so.  Where  a  declai'ation  on 
a  bond  for  the  performance  of  an  award,  "  so  as  it  be  made  in  writing  undei-  the  hands 
of  the  arbitrators,"  averred  that  the  arbitrators  did  in  due  manner  and  within  the 
time  limited  duly  make  their  award  in  writing,  the  declai'ation  was  held,  in  erroi', 
insufficient,  because  it  did  not  allege  that  it  was  under  their  hands ;  Ererurd  v. 
Paterson  (2  Marsh.  304 ;  S.  C.  6  Taunt.  645). 

Cur.  adv.  vult. 

Pakke,  B.,  now  said  ; — This  was  a  motion  in  ai'rest  of  judgment.  The  action  was 
brought  by  the  secretary  of  a  certain  Company,  called  "  The  Neptune  Marine  Insm-ance 
Company,"  and  the  declaration  states — [his  Lordship  [218]  stated  the  substance  of 
the  declaration].  Two  objections  were  taken  to  this  declaration.  The  fii-st  was,  that 
the  secretary  could  not  sue  upon  this  contract,  inasmuch  as  the  deed  of  settlement 
contained  an  express  covenant  with  cei'tain  persons  for  the  payment  of  calls.  Now, 
that  depends  upon  the  construction  of  the  private  Act  of  Parliament,  which  is  an  Act 
for  regulating  legal  proceedings  by  or  against  the  Company.  It  recites,  that  "diffi- 
culties have  arisen  and  might  thereafter  arise  in  legal  proceedings  by  or  against  the 
Company,  since  by  law  all  the  members  for  the  time  being  of  the  Company  must  be 
named  in  such  proceedings,  and  that  it  is  expedient  that  the  Company  should  be 
rendered  capable  of  suing  and  being  sued  in  the  name  of  some  one  individual  as  a 
nominal  party  to  such  legal  proceedings  ; "  it  then  enacts,  "  that  in  all  actions,  suits, 
and  legal  proceedings,  other  than  proceedings  of  a  criminal  nature,  and  in  all  proceed- 
ings in  lunacy  oi'  bankruptcy,  whether  by  way  of  petition,  fiat,  or,  in  Scotland, 
sequestration  or  otherwise,  to  be  thereafter  instituteil  oi-  prosecuted  by  or  on  behalf 
of  the  said  Company,  either  alone  or  jointly  with  any  other  necessary  parties,  the 
action  shall  be  brought  in  the  name  of  the  secretary  or  one  of  the  directors  for  the 
time  being."  The  argument  was,  that  it  appeared  by  the  recital  that  the  only  thing 
intended  was  to  obviate  the  ditHculty  arising  from  the  necessity  of  joining  numei'ous 
persons  as  plaintiffs,  inasmuch  as  all  the  memljers  ought  to  be  joined,  and  that  difficulty 
does  not  occur  where  there  is  a  deed  with  certain  covenantees  limited  in  number. 
But  although  that  is  a  recital  of  the  principal  thing  intended,  it  does  not  at  all  follow 
that  the  enacting  part  is  controlled  by  the  recital.  It  is  to  l)e  observed,  that  not  only 
is  it  recited,  that  it  is  an  inconvenience,  but  it  goes  on  to  say,  "  Whereas  it  is 
expedient" — not  for  that  cause  only,  but  it  is  expedient  generally — "that  the 
Company  should  be  rendered  capable  of  suing  and  being  sued  in  the  name  of  some 
one  individual  as  a  nominal  party  to  such  legal  proceedings."  We  think  this  [219] 
is  clearly  an  action  on  behalf  of  the  Company,  and,  therefore,  that  the  secretary  nray 
sue  for  the  breach  of  the  covenant. 

The  next  objection  was,  that  the  defendant  was  irot  liable,  because,  not  beirrg  a 
party  to  the  or-iginal  deed  by  name,  but  oirly  by  subscr'iption,  it  did  not  appear  that 
he  had  dorre  that  which  was  r-equir-ed  in  order  to  constitute  himself  a  party.  Now, 
the  indentur'c  was  made  by  the  se\er-al  ])ersons  whose  names  and  seals  were  or  might 
ther-eafter  be  thei-eunto  subscribed,  or'  who  had  sealed  and  delivered,  or  who  might 
from  time  to  time  seal  and  deliver  the  same ;  so  that,  in  order  to  constitute  a  person 
liable,  it  is  necessary,  not  merely  to  shew  that  he  had  executed  the  deed,  that  is, 
sealed  and  deliver-ed  it,  but  also  that  he  had  subscribed  the  deed.  Thei-e  is  no  dir-ect 
averment  that  he  did  sub.scr'ibe  the  deed  ;  but  we  thirrk,  that,  on  gener-al  demurr-er-, 
and  consequently  in  arrest  of  judgmeirt,  this  objection  ought  not  to  prevail,  because 
it  is  averr'ed,  that,  "after  the  executiorr  by  the  defendarrt  of  the  said  indentui'e  or 
deed  of  settlement  as  aforesaid," — not  merely  that,  "after  the  execution  aforesaid," — 
certain  matters  occurred  ;  and  that  is  equivalent  to  an  allegation  (although  not  a 
direct  or  positive  one,  for  it  might  be  open  to  special  demurr-er),  that  the  defendarrt 
did  execute  the  deed  of  settlemerrt  as  aforesaid,  by  signing,  sealing,  and  delivering  it. 
The  whole  question  is,  what  is  meant  by  the  term  " as  aforesaid  ; "  and  we  are  of 
opinion  that  the  words  "as  aforesaid"  must  be  construed  to  refer  to  that  which  is 
necessary  to  make  the  defendant  a  party  to  the  indenture  ;  that  is,  not  orrly  the  sealing 
arrd  delivery,  but  the  signing  it ;  and,  if  ther-e  had  beerr  an  issue  upon  that  averment, 
it  must  have  been  proved  by  the  plairrtiff.  We  therefore  think  this  objection  ought 
not  to  prevail  in  arrest  of  judgment,  arrd  the  rrrle  will  be  dischar-ged. 

liule  discharged. 
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[220]  EiGBY  AND  Another  v.  The  Great  Western  Railway  Company.  July  6, 
1849. — A  liailway  Company  leased  to  Messrs.  R.  certain  refreshment-rooms,  with 
a  covenant  (inter  alia)  that  certain  twins  should  stop  there  for  certain  times. 
Messrs.  E.  demised  the  premises  in  question  to  G.  That  lease,  after  reciting  the 
deed  by  which  the  premises  were  demised  to  Messrs.  R.,  contained  a  covenant 
that  Messrs.  R.  would,  during  the  continuance  of  the  terra,  do  all  such  acts  and 
things  as  should  be  necessary  and  proper  for  enforcing  the  fulfilment  and  perfor- 
mance of  the  covenants  thereinbefore  recited  for  giving  G.  the  full  benefit  and 
advantage  of  the  refreshment-rooms  thereby  demised,  as  fully  as  if  G.  were  the 
assignee  of  the  covenants ;  and  that  it  should  be  lawful  for  G.,  in  the  name  of 
Messrs.  R.,  to  bring,  commence,  or  prosecute  any  action,  suit,  or  other  proceeding 
whatsoever,  for  enforcing  the  fulfilment  and  performance  of  the  covenants  and 
agreements  in  the  recited  indenture  of  lease,  on  the  part  of  the  said  Company, 
or  for  recovering  damages,  and  compensation  for  the  non-performance  or  non- 
fulfilment  of  the  covenants,  &c.,  or  any  of  them,  G.  indemnifying  Messrs.  R.  from 
and  against  all  costs,  charges,  and  e.\-pen.ses  to  be  incuired  or  defrayed  in  or 
about  any  such  action,  suit,  or  other  proceeding  as  aforesaid.  G.  entered  upon 
the  demised  premises;  but,  by  order  of  the  Company,  certain  express  trains 
passed  the  station  where  the  premises  in  question  were,  without  stopping;  in 
consequence  of  which  G.  sustained  a  loss.  Of  this  breach  of  covenant  Messrs.  R. 
had  due  notice,  and  were  thereupon  requested  by  G.  to  file,  in  their  own  name, 
and  at  their  own  risk  and  costs,  a  bill  in  Chancery,  to  restrain  the  Company  by 
injunction  from  directing  or  permitting,  except  in  particular  cases,  express  trains 
from  passing  the  said  refi'eshment-rooms  without  stopping  for  the  prescribed 
time  : — Held,  that,  assuming  the  filing  such  bill  to  be  a  necessary  and  proper 
act,  Messrs.  R.  were  bound  to  file  such  bill,  and  that  the  latter  stipulation, 
empowering  G.  to  sue  in  the  names  of  Messrs.  R.,  did  not  limit  or  qualify  the 
general  covenant,  and  therefore  that  they  were  liable  in  an  action  of  covenant 
for  not  filing  such  bill. 

[S.  C.  18  L.  J.  Ex.  404  ;  1  i  Jur.  710.  For  former  proceedings  in  Exchequer  see  14  M. 
&  W.  811 ;  and  in  Equity,  li  Coop.  &  Cott.  3  ;  47  E.  R.  715 ;  2  Ph.  44 ;  41  E.  R. 
858  (with  note).] 

This  was  a  special  case,  sent  by  the  Lord  Chancellor  for  the  opinion  of  this  Court. 

The  case  was  in  substance  as  follows  :— On  the  18th  of  December,  in  the  year  1841, 
by  an  indenture,  entered  into  between  the  plaintiffs  and  the  defendants,  the  defendants 
leased  to  the  plaintifTs  certain  refreshment-rooms,  which  had  been  lately  erected  by 
the  plaintiffs  on  land  belonging  to  the  Company,  at  Swindon,  for  the  term  of  99  years. 
Then  followed  a  covenant  providing  for  the  payment  of  a  nominal  rent,  and  a  covena,nt 
on  the  part  of  the  plaintiffs,  that  they  would  at  their  own  expense  erect  and  build 
a  suitable  building  for  the  purpose  of  refreshment,  and  that  they  would  only  ask  for 
the  price  of  refreshments  upon  and  according  to  the  terms  regulated  by  the  Company  ; 
that  they  would  repair  the  buildings  from  time  to  time,  and  insure  them  ;  and  then 
followed  a  proviso  for  re-entry,  with  certain  other  provisoes  not  material  to  the 
present  question.  Then  followed  a  covenant  on  the  part  of  the  Company  for 
quiet  enjoyment,  and  "that  no  general  refreshment-rooms  or  stoppnig-places  for 
the  purpose  of  enabling  passengers  to  procure  refreshment,  other  than  [221] 
and  except  the  refreshment-rooms  agreed  to  be  erected  b\  the  Messrs.  Rigby, 
and  thf.se  at  the  termini  at  Bristol  and  Paddington  respectively,  or  at  any  terminal 
station  on  the  Great  Western  Railway  or  any  branch  or  junction  lines,  or  any  inter- 
mediate station  for  the  conveyance  of  passengers  joining  or  leaving  trains  at  such 
station,  shall  be  erected  upon  the  Great  Western  Railway,  or  by  the  said  Company  ; 
and  that,  in  Case  the  Swindon  station  shall,  during  the  continuance  of  the  said  lease, 
be  disused  as  the  regular  and  general  place  of  stoppage  for  the  purpose  of  refreshment 
of  passengers,  the  Company  shall  purchase  of  the  Messrs.  Rigby  the  whole  of  the 
buildings  on  the  said  station,  at  the  full  amount  of  the  costs  and  expenditure  in  respect 
thereof,  in  case  such  disuse  shall  take  place  within  five  years  from  the  date  of  these 
presents,  but  if  afterwards,  at  a  fair  price  to  be  fixed  by  arbitration  ;  anrl  the  said 
Company  shall  also  make  compensation  (the  amount   thereof  to  be  ascertained  by 
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arbitration)  to  theru  (the  Rigbys),  their  executors,  administrators,  and  assigns,  and 
their  under  lessee  or  under  lessees." 

The  deed  then  proceeded  to  state,  that  it  is  hereby  declared  to  be  the  intention 
of  the  said  Company,  and  the  understanding  of  the  Messrs.  Rigby,  that,  in  consequence 
of  the  outlay  to  be  incuricd  by  them  in  e'recting  the  said  refreshment-rooms  at 
Swindon  and  preparing  such  other  works  as  aforesaid,  the  Company  shall  give  every 
facility  to  the  Messrs.  Rigby  for  enabling  them  to  obtain  an  adequate  return  by  means 
of  the  rents  and  profits  to  be  derived  from  the  refreshment-rooms  ;  and  that  all  trains 
carrying  passengers,  and  not  being  goods  trains,  or  trains  to  be  sent  express  or  for 
special  purposes,  and  except  trains  not  under  the  control  of  the  Great  Western  Railway 
Company,  which  shall  pass  the  Swindon  station,  either  up  or  down,  shall,  (save  in  the 
case  of  emergency  or  unusual  delay  arising  from  accidents,)  stop  theie  for  refreshment 
of  [222]  passengers,  for  a  reasonable  period  of  about  ten  minutes ;  and  that,  as  far  as 
the  Company  can  influence  the  same,  trains  not  under  their  control  shall  be  induced 
to  stop  for  a  like  purpose ;  and  the  Company  engage  not  to  do  any  act  which  shall 
have  an  effect  contrary  to  the  above  intention. 

It  then  appeared,  that,  after  the  execution  of  this  lease  on  the  21th  of  December, 
1841,  the  Messrs.  Rigby  sub-demised  these  rooms  to  one  Samuel  Young  Griffith,  for 
the  term  of  seven  years,  for  the  sum  of  60001.,  and  at  a  rent  of  10001.  per  annum. 
This  indenture  recited  the  erection  of  the  buildings  and  the  demise  of  them  by  the 
Company  to  the  Messrs.  Rigby  ;  and  that,  by  the  said  indenture  of  lease,  the  said 
Company  did  covenant  with  the  said  Joseph  D.  Rigby  and  Charles  Rigby,  their 
executors,  administrators,  and  assigns,  that  no  general  refreshment-rooms  or  stopping- 
places  for  the  purpose  of  enabling  passengers  to  procure  refreshment,  other  than  and 
except  the  refreshment-rooms  by  the  indenture  of  lease  agreed  to  be  erected  by  the 
said  Messrs.  Rigby,  and  being  the  same  refreshment-rooms  as  are  hereinafter  demised, 
and  those  of  the  termini  at  Bristol  and  Paddington  respectively,  or  at  any  terminal 
station  on  the  Great  Western  Railway  or  any  branch  or  junction  lines,  or  any  inter- 
mediate station,  for  the  convenience  of  passengers  joining  or  leaving  ti'ains  at  such 
station,  should  be  erected  on  the  Great  Western  Railway  or  by  the  said  Company, 
other  than  those  before  mentioned  ;  and  also  a  recital,  that,  for  the  purpose  of  enabling 
the  Messrs.  Rigby  to  obtain  an  adequate  return  by  means  of  the  rents  and  profits  to 
to  be  derived  from  the  said  refreshment-rooms,  all  trains  carrying  passengers,  and 
not  being  goods  trains,  or  trains  to  be  sent  express  or  for  special  purposes,  and  except 
trains  not  under  the  control  of  the  Great  Western  Railway  Company,  which  should 
pass  the  Swindon  station,  either  up  or  down,  should  (save  in  case  of  emergency  or 
unusual  delay  ari-sing  from  accident)  stop  [223]  there  for  refreshment  of  passengers 
for  the  prescribed  time  ;  and  that,  as  far  as  the  Company  could  infiuence  the  .same, 
trains  not  under  their  control  should  be  induced  to  stop  for  the  like  puipose ;  and 
the  Company  engaged  not  to  do  any  act  which  should  have  an  effect  contrary  to  the 
above-mentioned  intention.  Then  it  stated  the  granting  of  the  underlease,  and  the 
terms  of  that  underlease,  and  the  several  covenants  contained  in  the  underlease,  and 
amongst.them,  the  covenant  on  which  the  action  was  stated  to  have  been  brought; 
"and  further,  that  the  said  J.  I).  Rigby  and  Charles  Rigby,  their  executors,  adminis- 
ti'ators,  and  assigns,  shall  and  will  from  time  to  time,  and  at  all  times  during  the 
continuance  of  the  term  hereby  granted,  do  all  such  acts  and  things  as  shall  be 
necessary  and  proper  for  enforcing  the  fulfilment  and  performance  of  the  covenants 
and  agreements  hereinbefore  particularly  recited  or  set  forth,  and  in  the  said  herein- 
before recited  indentuie  of  lease  contained  on  the  part  of  the  said  Great  Western 
Railway  Company,  for  giving  the  full  benefit  and  advantage  to  the  said  Samuel 
Young  Griffith,  his  executors,  administrators,  and  assigns,  of  the  refreshment-rooms 
and  premises  hereinbefore  demised,  during  the  term  hereby  granted,  in  the  same 
manner  as  if  he  the  .said  Samuel  Young  Griffith  were  the  assignee  of  the  said  covenants  ; 
and  also,  that  it  shall  be  lawful  for  the  said  Samuel  Young  Griffith,  his  executors, 
administrators,  and  assigns,  in  the  names  or  name  of  the  said  J.  Rigby  and  C.  Rigby, 
their  executors,  administrators,  and  assigns,  to  bring,  commence,  carry  on,  and 
prosecute  any  action,  suit,  or  other  proceedings  whatsoever,  for  enforcing  the  fulfil- 
ment and  performance  of  the  covenants  and  agreements  in  the  said  hereinbefore- 
recited  indenture  of  lease  contained,  on  the  part  of  the  said  Great  Western  Railway 
Company,  or  for  recovering  damages  and  compensation  for  the  non-fulfilment  or  non- 
performance of  the  same  covenants  and  agreements  or  [224]  any  of  them,  he  the  said 
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S.  Y.  Griffith,  his  executors,  administrators,  and  assigns,  indemnifying  the  same 
J.  D.  Eigby  &  C.  Rigby,  their  executors,  administrators,  and  assigns  from  and  against 
all  costs,  charges,  and  expenses  to  be  incurred  or  defrayed  in  or  about  any  such  action, 
suit,  or  other  proceedings  as  aforesaid." 

Under  that  underlease  it  was  stated,  that  Mr.  Griffith  entered  into  the  demised 
premises,  and  is  still  possessed  of  them.  The  case  then  stated,  that  the  refreshment- 
rooms  were  completed  on  the  18th  of  December,  1841,  and  were  opened  to  passengers 
for  refreshments  in  the  summer  of  1812;  that,  from  that  time  until  the  month  of 
May,  184.5,  every  train  carrying  passengers,  except  the  trains  excepted  in  the 
covenants  of  the  Great  Western  Railway  Company,  stopped  at  the  refreshment-rooms 
for  a  limited  time;  that,  upon  the  12th  of  May,  and  from  thence  continually  until  the 
time  of  making  the  order  under  which  the  ease  was  stated,  the  Great  Western  Railway 
Company  caused  two  trains,  called  express  trains,  carrying  passengers,  and  not  coming 
within  the  exceptions  of  the  said  Company,  to  run  on  every  day  except  Sundays, 
between  Paddington  and  Exeter,  one  train  running  daily  from  Paddington  to  Exeter, 
and  the  other  from  Exeter  to  Paddington  ;  and  the  Great  Western  Railway  Company, 
in  breach  of  the  covenant  in  that  respect  contained  in  the  said  indenture  of  lease  of 
the  18th  of  December,  1841,  caused  all  the  express  trains  to  pass  the  Swindon  station 
without  stopping  there  for  the  refreshment  of  passengers.  In  consequence  of  the 
express  trains  so  passing  the  Swindon  station  without  stopping  there  for  the  refresh- 
ment of  passengers,  S.  Y.  Griffith,  the  under-lessee  and  occupier  of  the  said  I'efreshment- 
rooms,  sustained  a  daily  loss.  Messrs.  Rigby  had  notice  of  the  breach  of  the  covenant, 
and  also  had  notice  of  the  commission  of  the  breach  of  the  covenant  by  the  Company, 
and  the  daily  loss  thereby  incurred  ;  and  Messrs.  Rigby  had,  [225]  within  a  reason- 
able time  after  the  breach  of  the  said  covenant  by  the  Company,  been  requested  by 
the  said  S  Y.  Griffith  to  file,  in  their  own  names  and  at  their  own  risk  and  costs,  a 
bill  in  Chancery  against  the  Great  Western  Railway  Company,  to  restrain  them  by 
injunction  from  directing  or  permitting  the  said  trains  or  any  of  them  to  pass  the 
Swindon  station  up  or  down,  save  in  cases  of  emergency  or  unusual  delay  arising  from 
accident,  without  stopping  there  for  the  refreshment  of  passengers,  and  from  directing 
or  permitting  any  train,  not  being  a  goods  train,  or  a  train  to  be  sent  express  or  for 
a  special  purpose,  or  a  train  not  under  the  control  of  the  said  Company,  to  pass  the 
Swindon  station  up  or  down,  save  in  case  of  emergency  or  unusual  delay  arising  from 
accident,  without  stopping  there  for  refreshment  of  passengers  for  the  I'easonable  period 
of  about  ten  minutes;  in  which  suit  such  an  injunction  might  have  been  obtained 
against  the  said  Company  if  the  said  J.  D.  Rigby  &  C.  Rigby  were  liable  to  the  said 
S.  Y.  Griffith  upon  their  covenant  for  refusing  to  institute  the  same.  The  .said 
J.  D.  Rigl'y  &  C.  Rigby  have  refused  to  comply  with  such  request  by  tiling  such  bill, 
and  a  reasonable  time  for  filing  such  bill  has  elapsed.  Griffith,  previously  to  the  date 
of  the  order  under  which  this  case  was  stated,  brought  an  action  of  covenant  against 
the  Messrs.  Rigby  for  the  breach  of  the  (already  stated)  covenant  in  the  indenture  of 
underlease. 

The  declaration  in  the  action  so  brought  by  the  said  S.  Y.  Griffith  against  the 
said  J.  D.  Rigby  &  C.  Rigby,  stated  in  due  form  the  lease  and  underlease  verbatim, 
and  the  several  matters  aforesaid. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under  the  circumstances 
stated,  the  said  S.  Y.  Griffith  could  maintain  such  action  at  law  against  the  plaintiffs 
in  equity,  to  recover  damages  under  the  .said  covenant  on  the  part  of  the  said  Messrs. 
Rigby,  in  the  said  indenture  of  underlease  [226]  of  the  24th  December,  1 84 1 ,  contained 
and  thereinafter  stated;  that  is  to  say,  "that  they  the  said  J.  D.  Rigby  &  C.  Rigby, 
their  executors,  administrators,  and  assigns,  should  and  would  from  time  to  time,  and 
all  times  during  the  continuance  of  the  term  thereby  granted,  do  all  such  acts  and 
things  as  should  be  necessary  and  proper  for  enforcing  the  fulfilment  and  performance 
of  the  covenants  and  agreements  thereinbefore  particularly  recited  and  set  forth,  and 
in  the  said  thereinbefore-recited  indenture  of  lease  of  the  18th  day  of  December,  1841, 
contained  on  the  part  of  the  said  Great  Western  Railway  Company,  for  giving  the 
full  benefit  and  advantage  to  the  said  S.  Y.  Griffith,  his  executors,  administrators,  and 
assigns,  of  the  said  refreshment-rooms  and  premises  thereinbefore  demised,  during  the 
term  thereby  granted,  in  the  same  manner  as  if  he  the  said  S.  Y.  Griffith  were  the 
assignee  of  the  said  covenants." 

The  plaintiffs'  points  for  argument  were,  that  the  words  in  the  covenant,  viz.  "  all 
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such  acts  and  things  as  shall  be  necessary  and  proper  for  enforcing  the  fulfilment  and 
performance  of  the  covenants,"  embrace  all  such  legal  and  equitable  remedies  as  the 
nature  of  the  case  may  require,  and  bind  the  plaintiffs  to  enforce  such  remedies  at 
their  own  expense,  at  all  events  if  requested  by  GrilBth  ;  and  also,  that,  it  being 
admitted  in  the  case  that  the  plaintiff's,  by  filing  such  bill  as  therein  is  mentioned, 
might  have  enforced  the  performance  and  fulfilment  of  their  covenant  by  the  Great 
Western  Kailway  Company,  they  the  plaintiffs  weie  liable  to  an  action  for  breach  of 
covenant  at  the  suit  of  Griffith,  by  reason  of  their  having  permitted  the  Great  Western 
Eaihvaj'  Company  to  commit  daily  breaches  of  covenant,  to  the  injury  of  Griffith, 
from  the  12th  of  May,  1845,  to  the  8tb  of  July,  1846,  of  which  they  had  notice  and 
which  they  might  at  any  time  have  prevented  by  filing  a  bill  according  to  the  request 
of  Griffith,  which  request  [227]  the  plaintiffs  refused  to  comply  with  ;  and  also,  that  the 
covenant  set  out  in  the  question  submitted  to  the  Court  is  a  separate  and  distinct 
covenant,  and  not  qualified  by  the  covenant  authorising  Griffith  to  sue  at  his  own 
expense  in  the  plaintiff's  names. 

The  case  was  argued  in  Easter  Term  last,  (April  30,)  by 

Watson,  who  contended  that  the  plaintiffs  were  liable  to  file  the  bill  at  theii-  own 
costs  and  charge.  He  cited  King  v.  Joties  (5  Taunt.  418),  Linder  v.  Prym-  (8  C.  &  P. 
518),  Simpson  v.  Clayton  (4  Bing.  N.  C.  758;  S.  G.  6  Scott,  469),  Sviith  v.  Compton 
(3  B.  &  Ad.  407) ;  and  Sugden's  Vendor  and  Purchaser,  759,  11th  edit;  and  by 

The  Attorney-General,  contra,  who  cited  Tiilk  v.  Moxhay  (2  Ph.  774). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (His  Lordship,  after  stating  the  case,  proceeded :) — The  case  does  not 
state  whether,  at  the  time  that  Mr.  Griffith  brought  his  action  against  the  plaintiffs, 
the  Messrs.  Eigby,  it  was  "  a  necessary  and  proper  act,"  for  enforcing  the  performance 
of  the  recited  covenants,  for  them  to  file  a  bill  against  the  Company  for  the  injunction. 
The  statement  in  the  case  affords  no  materials  for  the  decision  of  that  question, 
whether  the  Company  would,  by  proper  application  to  them  by  Messrs.  Kigby  or  Mr. 
Griffith,  have  complied  with  the  covenant  without  a  bill  for  an  injunction.  Whether 
an  action  by  the  Messrs.  Eigby  would  have  produced  the  same  effect,  we  cannot  [228] 
tell.  We  suppose,  however,  that  it  is  to  be  assumed  that  the  act  was  "  necessary 
and  proper,"  and  that  the  question  intended  for  our  decision  was  meant  to  be,  whether, 
on  that  assumption,  the  Messrs.  Eigby  were  liable  to  Mr.  Griffith  to  do  that  act 
according  to  the  true  construction  of  their  covenant. 

That  question  we  shall  answer  in  the  affirmative.  If  the  covenant  of  the  Messrs. 
Eigby  to  do  all  necessary  and  proper  acts  for  enforcing  the  fulfilment  of  the  recited 
covenants  had  stood  alone,  there  could  have  been  no  doubt  as  to  their  liability.  They 
would  certainly  be  compellable  to  file  a  bill ;  but  the  question  is,  how  far  this  covenant 
is  qualified  by  that  stipulation  which  follows,  namely,  "that  it  should  be  lawful  for 
Griffith,  in  the  names  of  Messrs.  Eigby,  to  commence,  carry  on,  and  prosecute  any 
action,  suit,  or  other  proceeding  whatsoever  for  enforcing  the  fulfilment  and  perform- 
ance of  the  covenants  and  agreements  in  the  lease  contained  on  the  part  of  the 
Company,  or  recovering  damages  for  the  non-fulfilment  of  them,  Griffith  indemnifying 
the  Messrs.  Eigby  from  and  against  all  charges  and  expenses  to  be  incurred  in  and 
about  any  such  action,  suit,  or  other  proceeding." 

It  is  contended,  on  the  part  of  the  plaintiffs,  that  the  latter  stipulation  provides 
for  all  cases  of  actions  and  suits ;  and  that,  if  at  any  time  an  action  or  suit  be 
"  necessary  and  proper,"  in  order  to  enforce  the  recited  covenants,  it  must  be  brought 
b^'  Mr.  Griffith  in  the  name  of  the  Messrs.  Eigby  and  at  his  own  expense;  and  that, 
as  the  latter  stipulation  amounts  to  a  power  of  attorney  to  sue  in  the  name  of  Messrs. 
Eigby,  so  that  Griffith  himself  could  sue,  it  could  not  be  necessary  for  Messrs.  liigby 
to  do  so  themselves. 

We  are  all  of  opinion  that  these  arguments  are  unfounded.  The  first  part  of  the 
covenant  is  general,  and  extends  to  all  necessary  and  proper  acts  for  the  purposes 
[229]  mentioned,  whatever  they  may  be,  and  includes  a  bill  in  equity  when  that  act 
is  necessary  and  proper. 

The  latter  part  contains  no  express  qualification  or  limitation  of  the  covenant; 
nor  is  there  any  implied  one,  which  there  would  be  if  the  two  parts  were  inconsistent 
with  each  other.  ')  hey  are  not  so  ;  but  full  effect  may  be  given  to  every  part  with- 
out altering  or  modifying  either.     The  second  part  is  in  effect  a  power  of  attorney  to 
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sue,  and  no  more.  It  is  expressly  given  as  an  additional  benefit  to  Mr.  Griffith,  by 
the  words  "and  also  it  shall  be  lawful."  It  extends  to  all  suits,  whether  they  are 
" necessary  and  proper,"  or  not;  whereas  the  general  covenant  is  confined  to  those, 
so  that  Griffith  has  an  unlimited  power  of  using  the  names  of  the  plaintiffs  in  any 
suit  whatsoever.  Even  if  this  authority  had  been  confined  to  "  necessary  and  proper 
suits,"  it  would  not  have  been  inconsistent,  because  it  is  an  advantage  to  a  party  to 
have  the  power  of  conducting  a  suit  himself,  instead  of  relying  on  "the  covenant  of 
another  party  to  conduct  it ;  and  lastly,  the  latter  stipulation  applies  to  all  covenants 
in  the  lease,  the  general  covenant  only  to  the  recited  covenants  as  to  stopping  at  the 
station,  &e. 

We  are,  therefore,  of  opinion,  that  the  general  covenant  is  not  qualified  or 
restricted  by  the  context;  and  that,  if  a  suit  in  equity  was,  under  the  circumstances, 
a  necessary  and  proper  act,  Messrs.  Rigby  were  bound  to  do  it,  and  the  power  given 
to  sue  in  their  name  by  the  subsequent  part  of  the  covenant  did  not  render  it 
unnecessary.  It  was  suggested  by  the  Attorney-General,  that  if  this  is  to  be  con- 
strued as  an  absolute  covenant  by  the  plaintiffs  to  file  a  bill,  it  might  happen  that 
Griffith  had  excused  the  Company  from  directing  the  trains  to  stop  at  the  Swindon 
station,  and  then  Messrs.  Eigby  would  still  be  liable  on  this  covenant. 

The  answer  is,  that  in  such  a  case  the  bill  for  an  in-[230]-junctiou  could  not  be 
supported,  and  the  act  could  not  be  necessary. 

A  certificate,  in  accordance  with  the  above  opinion,  was  subsequently  sent  to  the 
Lord  Chancellor. 


Toll  v.  Lee.  June  23,  1849. — In  an  action  against  the  defendant  as  a  shareholder 
in  a  mining  adventure,  for  articles  supplied  to  the  mine,  it  appeared  that  the 
persons  whose  names  were  entered  in  a  book,  were  alone  entitled  to  be  share- 
holders, and  that  the  defendant  had  been  registered  by  the  purser  of  the  mine, 
in  consequence  of  a  document  sent  to  him  by  the  defendant,  which  was  to  the 
effect  that  one  L.,  for  the  consideration  expressed  in  a  certain  deed  of  transfer, 
did  certify  that  he  had  assigned,  sold,  and  transferred  to  the  defendant  certain 
shares  in  the  said  mine,  with  the  like  parts  of  and  shares  in  all  engines,  tools,  &c., 
together  with  the  dividends  to  be  paid  in  respect  of  the  said  shares  of  the  said  L., 
subject  to  the  rules,  &c. ;  to  this  there  was  added  a  statement,  that  the  defendant 
did  thereby  agree  to  accept  the  same  : — Held,  that  this  document  did  not  require 
a  transfer  stamp  under  the  5-5  Geo.  3,  c.  184,  Sched.,  part  1. 

[S.  C.  18  L.  J.  Ex.  364 ;  13  Jur.  614.] 

Debt  for  goods  sold  and  delivered,  for  the  carriage  of  goods,  and  on  an  account 
stated.     Plea  (inter  alia),  nunquam  indebitatus  ;  upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Assizes  for  the  County  of 
Cornwall,  it  appeared  that  the  action  was  brought  for  ceitain  timber  which  had  been 
supplied  to  a  mine,  called  the  Wheal  Mary  Mine.  In  order  to  fix  the  defendant,  by 
shewing  that  he  was  a  party  to  that  adventure,  the  purser  of  the  mine  was  called, 
who  stated,  that  those  persons  whose  names  were  entered  in  the  book  of  the 
Company  were  entitled  to  share  in  the  profits,  and  that  they  alone  were  recognised 
as  shareholders  ;  that  the  following  document,  which  was  stamped  with  an  agreement 
stamp  of  2.S.  6d.,  had  been  sent  to  bira  by  the  defendant,  in  pursuance  of  which  he 
had  registered  the  defendant  as  a  shareholder  ;  and  he  also  stated,  that  by  these 
instruments  transfers  of  shares  were  usually  made  : — 

'^  To  Mr.  Geo.  Wells  Snell,  of  Callington,  Purser  of  Wheal  Mary  Mine  in  the 

Parish  of  Calstock. 

"  I,  Ebenezer  Lethbridge,  for  the  consideration  named  and  expressed  in  a  deed  of 
transfer,  bearing  date  the  29th  of  September,  do  hereby  certify,  that  I  have  assigned, 
sold,  and  transferred  to  Mr.  John  Dunkin  Lee,  three  256th  parts  or  shares  of  or 
in  the  mine  or  adventure  called  Wheal  Mary,  [231]  situate  in  the  parish  of  Calstock, 
in  the  county  of  Cornwall,  with  the  like  part  or  share  of  and  in  all  engines,  tools, 
Uckle,  material,  ores,  halwars,  monies  in  the  purser's,  treasurer's,  and  banker's  hands, 
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and  all  other  the  appurtenances  to  the  said  mine  or  adventure  belonging,  together 
with  all  and  singular  the  dividends  to  be  henceforth  declared  and  payable  upon  or 
in  respect  of  the  said  parts  or  shares ;  and  all  interest,  profit,  right,  privileges,  and 
advantages  whatsoever,  incident  thereto  or  to  be  derived  therefrom  ;  and  all  the  estate 
right,  title,  and  interest  of  me  the  said  Ebenezer  Lethbridge,  in  and  to  the  same  three 
25fith  shares  belonging  :  To  hold  unto  the  said  John  Dunkin  Lee,  his  executors, 
administrators,  and  assigns,  subject  to  the  same  rules,  orders,  restrictions,  and  on  the 
same  conditions,  as  I  held  the  same  immediately  before  the  execution  thereof. 

"  Ebenezer  Lethekidge. 

"  Witness  to  the  signature  of  the  above-named  Ebenezer  Lethbridge. — J.  J.  Hays." 

"I,  the  said  John  Dunkin  Lee,  do  here'  y agree  to  accept  and  take  the  said  shares, 
subject  to  the  same  rules,  orders,  restrictions,  and  conditions.  Witness  my  signature 
this  29th  day  of  September,  1845.  "John  D.  Lee. 

"  Witness  to  the  signature  of  the  above  John  D.  Lee — J.  J.  Hays." 

It  was  thereupon  objected,  that  this  document  was  inadmissible  in  evidence,  with- 
out a  stamp  of  11.  10s.,  as  required  by  the  5.5  Geo.  3,  c.  184,  Sched.,  part  1,  upon 
"transfer  of  any  share  or  shares  in  the  stock  and  funds  of  any  othei'  corporation, 
company,  or  society  whatever,  not  otherwise  charged  under  the  head  of  mortgage,  or 
of  conveyance  upon  the  sale  of  any  property."  'I'he  document  was  received  in  evidence, 
and  the  plaintiif  obtained  [232]  a  verdict,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit  if  the  Court  should  be  of  opinion  that  the  higher  stamp  was 
necessary. 

In  Easter  Term  last,  Cockburn,  having  obtained  a  rule  nisi,  in  pursuance  of  the 
leave  reserved, 

Maynard  now  .shewed  cause.  This  document  does  not  require  the  stamp  necessary 
in  the  c;ise  of  a  conveyance  or  transfer  of  shares.  At  the  most,  it  is  a  mere  certificate, 
or  an  admission  on  the  part  of  the  defendant,  and  as  such  was  properly  received  in 
evidence.  The  defendant  thereby  admits  that  the  shares  have  been  transferred  to 
him:  Jshmore  v.  Hardy  (7  C.  &  P.  501),  Slatterie  v.  Pooley  (6  M.  &  \V.  664). 
[Piatt,  B.  Is  it  anything  more  than  a  letter  by  the  defendant,  in  which  he  states  that 
a  transfer  has  been  made  to  him,  as  in  Beeching  v.  IVesthrooh  (8  M.  &  \V.  411)1]  In 
that  case,  Polfe,  B.,  says,  "  Suppose  a  letter  in  these  words  : — '  I  addressed  a  note  to 
you  some  time  ago,  containing  the  terms  of  our  contract,  and  properly  stamped.' 
According  to  the  argument  of  my  Brother  Shee,  such  a  letter  would  be  'evidence  of 
a  contract,'  and  could  not  be  read  to  the  jury  without  a  stamp."  It  is  not  intended  for 
a  conveyance,  although  it  refers  to  a  past  transaction.  An  interest  in  a  mine,  which 
is  an  interest  in  land,  cannot  be  transferred  except  by  deed.  This  document  is  a 
mere  notice  to  the  purchaser  to  admit  the  defendant  to  receive  the  profits  of  the  mine. 
If  it  be  anything  beyond  that,  it  merely  amounts  to  an  agreement  for  the  transfer  of 
the  tackle  and  goods  ;  in  which  case  Mayfiekl  v.  liubinson  (7  Q.  B.  486)  shews  that  it 
is  exempt  from  the  higher  stamp. 

The  Court  then  called  upon 

M.  Smith,  in  support  of  the  rule  The  stamp  upon  this  [233]  document  is  not 
sufficient.  It  would  seem  that  the  present  form  of  instrument  is  employed  for  the 
purpose  of  evading  the  stamp  laws.  [Rolfe,  B.  The  defendant  has  written  a  paper, 
in  which  he  acknowledges  himself  to  be  a  shareholder :  it  does  not  go  beyond  that. 
Parke,  B.  The  defendant  could  not  himself  use  it  as  a  transfer  of  the  interest  to 
himself.  It  is  a  mere  authority  to  enter  the  defendant's  name  in  the  book  of  the 
Company.]  If  this  instrument  be  not  held  to  require  a  stamp,  transfers  of  shares 
will  always  be  effected  under  this  form  ;  for,  independently  of  it,  there  was  no  proof 
of  the  existence  of  any  other  conveyance. 

Parke,  B.  It  is  clear  that  this  document  does  not  require  a  stamp  of  11.  10s.,  as 
coming  within  the  55  Geo.  3,  c.  184,  Sched.,  part  1.  It  is  evidence  against  the 
defendant  of  there  being  some  other  deed  of  transfer,  if  that  be  necessary  to  make  him 
liable  ;  for  whatever  a  party  admits  may  be  used  as  evidence  against  him,  although 
the  jury  are  to  be  the  judges  of  its  value  The  defendant,  therefore,  in  this  case, 
might  have  contended  before  the  jury,  that  the  non-production  of  the  deed  itself  was 
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a  strong  argument  to  shew  that  the  contents  of  this  paper  were  not  to  be  relied  upon. 
The  rule,  therefore,  I  think  ought  to  be  diseharged. 

EOLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 

[234]  Cansfield  v.  Blenkinsop.  June  16  &  18,  1849.— The  appointment  to  the 
office  of  sexton,  prima  facie  is  not  vested  in  the  inhabitants  of  the  parish  at  large. 
Where  the  duties  of  that  office  consist  in  the  care  of  the  sacred  vestments  and 
vessels,  in  the  care  of  the  church,  by  keeping  it  clean,  in  ringing  the  bells,  and  in 
opening  and  closing  the  doors  for  Divine  service,  the  presumption  is,  that  the 
churchwardens  have  the  right  of  appointment ;  and  where  the  duties  are  confined 
to  the  churchyard,  in  digging  graves,  &c.,  the  presumption  is,  that  the  appoint- 
ment is  in  the  incumbent ;  and  where  the  office  embraces  both  the  above-mentioned 
duties,  the  presumption  is,  that  his  appointment  is  vested  in  the  churchwardens 
and  incumbent  jointly. 

[S.  C.  18  L.  J.  Ex.  361.     Referred  to,  Rex  v.  Vicar  and  Churckwardens  of  Dymock, 

[1915]  1  K.  B.  148.] 

Debt  for  money  had  and  received.  Plea,  never  indebted ;  upon  which  issue  was 
joined. 

At  the  trial,  before  Alderson,  B.,  at  the  last  Durham  Spring  Assizes,  it  appeared 
that  the  present  action  was  brought  against  the  defendant  for  the  recovery  from  him 
of  certain  sums  of  money  which  he  had  received  for  fees  in  respect  of  the  office  of 
sexton  of  the  chapelry  of  Barnard  Castle,  in  the  parish  of  Gainford,  in  the  county  of 
Durham.  1  he  chapelry  in  question  is  an  independent  chapelry,  enjoying  the  parochial 
rights  of  christening  and  burying.  The  minister  is  a  perpetual  curate,  and  independent 
of  the  vicar  of  Gainford.  The  plaintiff  had  been  appointed  to  the  office  of  sexton  in 
the  year  1825  by  the  inhabitants  of  the  chapelry  in  vestry  assembled,  but  was  dis- 
chaiged  in  1848  by  the  minister  and  churchwardens,  who  then  appointed  the  defendant 
in  his  place.  The  duties  attached  to  this  office  of  sexton  were  to  dig  the  graves,  to 
keep  the  church  and  chancel  clean,  and  to  take  care  of  the  various  articles  which  were 
there,  to  keep  the  churchyard  in  order,  to  ring  the  bell  for  morning  and  evening 
service,  to  attend  parish  meetings  in  the  church,  and  to  do  any  act  required  by  the 
churchwardens.  He  was  paid  fees  for  interments,  and  also  received  an  annual  salary 
from  the  inhabitants. 

It  was  thereupon  contended,  on  the  part  of  the  plaintiff,  that  the  right  of  appoints 
ment  to  the  office  of  sexton  was  at  common  law  vested  in  the  inhabitants  in  vestry 
assembled,  or  at  any  rate  by  custom  in  this  chapelry.  The  learned  Judge,  upon  the 
authority  of  the  opinions  of  two  of  the  learned  Judges,  expressed  in  Re:c  v.  Stoke 
Lamerd  (5  A.  Si  E.  584),  ruled,  that  at  common  law  the  right  was  vested  in  the 
minister,  and  that  it  lay  upon  the  plaintiff  to  give  evidence  of  the  cus-[235]-tom  that 
such  right  existed  in  the  inhabitants.  Some  evidence  was  then  given  which  tended 
to  shew  that  the  churchwardens  had  the  I'ight.  His  Lordship  left  two  questions  to 
the  jury  ;  first,  whether  the  plaintiff  had  proved  that  there  was  a  custom  for  the 
inhabitants  to  appoint  the  sexton  ;  and  secondly,  whether  a  custom  had  been  proved, 
for  the  churchwardens  to  make  the  appointment.  Both  of  the.se  questions  the  jury 
answered  in  the  negative.  The  learned  Judge  thereupon  directed  a  verdict  to  be 
entered  for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict 
for  the  sum  of  40s.,  if  the  Court  should  be  of  opinion,  that,  upon  the  preceding  facts, 
the  presumption  was,  that  the  right  of  appointing  the  sexton  was  vested  in  the 
inhabitants  of  the  chapelry'  in  vestry  assembled. 

In  Easter  Term  last  a  rule  nisi  was  obtained  by  Atherton,  in  pursuance  of  the  leave 
reserved,  and  also  upon  affidavits  for  a  new  trial. 

Manisty  (with  whom  was  Compton)  now  shewed  cause.  The  ruling  of  the  learned 
Judge  was  correct;  the  onus  of  proving  the  right  of  appointing  the  sexton  to  be  in 
the  inhabitants  of  the  chapelry  in  vestry  assembled  lay  upon  the  plaintiff.  The  jury 
have  negatived  any  such  custom.  It  may  be  admitted  that  there  are  no  direct 
authorities  to  be  found  upon  the  subject,  but  the  dicta  in  the  books  are  against  the 
presumption  upon  which  the  plaintiff  seeks  to  rest  his  case.  Thus,  in  B'-x  v.  Stoke 
Damerel,  Patteson,  J.,  savs :— "  Here  prima  facie  the  appointment  is  right,  being  made 
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by  the  rector,  who,  by  the  general  law,  is  the  proper  person  to  make  it.  Strong 
evidence  would  be  necessary  to  disprove  his  authority;"  and  Coleridge,  J.,  expresses 
a  similar  opinion.  In  Eex  v.  Liverpool  (3  T.  E.  118),  Lord  Kenyon,  C.  J.,  says: — 
"  There  is  no  doubt  but  that  part  of  the  oftice  of  sexton  consists  in  dig-[236]-ging 
graves  ;  this  is  diflerent  from  that  of  the  sacrist,  which  is  an  office  scarcely  known 
since  the  Reformation,  except  in  some  of  the  cathedrals,  whose  duty  it  is  to  take  care 
of  the  sacred  vestments."  Now,  if  his  duties  were  the  same  as  those  of  the  sacrist, 
his  appointment  would  naturally  be  in  the  incumbent,  as  being  the  person  to  whom 
the  saci-ed  vestments  belong.  But  the  case  becomes  still  stronger,  when  it  is  con- 
sidered that  his  duties  relate  to  the  church  and  churchyard,  for  he  has  to  dig  the 
graves ;  and  it  would  be  a  strange  anomaly  if  the  parson,  in  whom  the  freehold  of 
the  soil  of  the  churchyard  is  vested,  had  not  the  appointment  of  the  perso!i  who  has 
to  enter  upon  his  freehold  and  to  disturb  the  soil.  At  meetings  of  parishioners  in  the 
church,  the  parson  has  the  right  to  preside:  The  Queen  v.  D'Oi/ly  (12  A.  &  E.  1.39). 
The  appointment  to  the  office  of  parish  clerk — and  yet  he  is  the  officer  of  the  parish — 
is  vested  in  the  parson  oi-  minister:  Gibson's  Codex,  p.  211.  All  incumbents  had 
once  the  right  to  appoint  their  parish  clerks  :  3  Burn's  Eccl.  Law,  tit.  "  Parish  Clerk," 
p.  82.  9th  edit.  ;  but  by  custom  the  right  of  appointing  the  clerk  may  be  vested  in  the 
parishioners  :  Jtniiyn'a  ca^e  (Gro.  Jac.  670).  In  Hex  v.  JFarren  (Cowp.  370),  the  parish 
clerk  had  been  appointed  by  the  minister:  also  in  Bex  v.  Ashton  (Sayer,  159).  The 
effect  of  the  cases  is  to  shew  that  the  parishioners  may  appoint  the  sexton  by  custom  : 
He's  case  (1  Vent.  143,  153),  Rex  v.  Tauntm  (Cowp.  '413),  Rex  v.  Thame  (1  Str.  Uh). 
[Parke,  B.  It  is  stated  in  Burn's  Eccl.  Law,  tit.  "  Sexton,"  p.  602,  that  "the  sexton 
is  the  same  as  the  ostiarius,"  now  in  the  Roman  Catholic  Church  ;  that  officer  would 
be  required  to  be  in  holy  orders  ;  and  in  such  case,  one  would  suppose  that  the 
appointment  would  not,  in  all  piobability,  be  in  the  parishioners.]  In  Rer  v.  Thame, 
Fortescue,  J.,  says  that  the  office  is  the  same  as  [237]  that  of  ostiarius.  [Alderson,  B. 
In  Jacob's  Law  Dictionary,  I  perceive  that  "sacrista  "  is  given  as  the  Latin  for  sexton  ; 
that  is,  the  person  who  has  the  care  of  the  sacred  things.]  In  Roger's  Eccl.  Law,  tit. 
"Sexton,"  p.  911,  it  is  said,  that,  "by  the  general  law  the  sexton  is  usually  appointed 
by  the  parson,  but  by  custom  he  may  be  chosen  by  the  parishioners."  To  the  like 
effect  are  3  Step.  Com.  41  ;  Step.  Eccl.' Law,  1260. 

Atherton  and  T.  Jones,  in  support  of  the  rule.  The  pl.iintift'  is  entitled  to  hold 
the  office  to  which  he  has  been  appointed,  unless  it  be  proved  that  the  law  or  the 
custom  is  to  the  contrary.  There  is  no  direct  authority  upon  the  point.  The  opinions 
of  Patteson,  J.,  and  Coleridge,  J.,  expi-essed  in  the  case  of  Rex  v.  Slol;e  Damerel,  amount 
to  mere  dicta,  as  the  point  was  not  under  discussion.  The  cases  referred  to  respect- 
ing the  office  of  parish  clerk  have  no  reference  to  the  present  question,  for  there  is  no 
analogy  whatever  Ijetween  the  two  offices.  The  parish  clerk  in  former  times  used  to 
be  in  holy  orders,  and  when  the  church  services  were  not  performed  in  the  tongue 
of  the  country,  it  was  right  and  pi-oper  that  the  person  who  took  a  part  in  the  services 
should  possess  certain  qualifications,  of  which  the  clergy  would  obviously  be  better 
judges  than  the  laity.  Thus,  Ity  Can.  91  of  Boniface  (3  Burn.  Eccl.  Law,  S2),  it  is 
directed  that  "  the  said  clerk  shall  be  twenty  years  of  age  at  least ;  known  to  the 
parson,  vicar,  or  minister,  to  be  of  honest  conversation,  and  sufficient  for  his  reading, 
wi-iting,  and  also  for  his  competent  skill  in  singing  (if  it  may  be)."  But  it  is  sub- 
mitted that  the  sexton  is  the  servant  of  the  parish.  In  Ik's  case  (1  Vent.  153),  which 
was  an  application  for  a  mandamus  to  restore  a  sexton,  "the  Court  at  first  doubted 
whether  they  should  grant  it ;  because  he  was  rather  a  servant  to  the  parish  than  an 
officer,  or  one  that  had  a  freehold  in  his  place.  [238]  But  upon  a  certificate  .shewn 
from  the  minister  and  divers  of  the  parish,  that  the  custom  was  there  to  choose  a 
sexton,  and  that  he  held  it  for  his  life,  and  that  he  had  2d.  a-year  of  every  house 
within  the  parish,  they  granted  a  mandamus,  and  it  was  directed  to  the  church- 
wardens." I'he  office  of  sexton  has  been  filled  by  a  woman  :  Olire  v.  Ingram  (2  Str. 
1114),  but  that  of  a  parish  clerk  could  not  be.  One  of  the  duties  of  the  sexton  is, 
no  doubt,  to  take  care  of  the  churchyard,  the  care  and  repairs  of  which  appertain  to 
the  parishioners :  Burn's  Just.  "Church,"  p.  346.  In  the  present  case,  the  plaintiff 
was  also  the  beadle,  the  appointment  to  which  office  generally  belongs  to  the 
parishioners:  Steer's  Parish  I,aw,  p.  121.  His  duties  are  of  a  secular  nature.  In 
Chamberlain's  "  Magnas  Britannise  Notitia,"  p.  68,  it  is  said,  that  "  when  the  offices 
of  clerk  and  sexton  are  distinct,  the  minister  chooses  the  former,  and  the  people  the 
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latter;"  and  in  Johnson's  "  Clergyman's  Vade  Mecum,"  p.  227,  it  is  stated,  that  "in 
some  places  where  the  incumbent  has  an  undisputed  right  of  choosing  his  clerk,  the 
parishioners  have  pretended  a  right  of  choosing  a  sexton,  to  have  the  privilege  of  the 
bells  and  digging  the  graves  ;  but  I  never  knew  that  this  was  actually  done  in  any 
place  but  where,  of  ancient  custom,  there  used  to  be  a  sexton,  till  about  five  years 
ago  this  was  practised  at  Maidstone,  in  the  diocese  of  Canterbury  ;  and  the  sexton 
there  chosen,  by  a  majority  of  the  parishioners  in  vestry,  was  confirmed  by  a  verdict 
at  the  Assizes  there,  the  Lord  Chief  Justice  Holt  sitting  on  the  Bench  and  directing 
the  jury  to  find  for  the  sexton  so  elected.  But  here,  too,  it  was  pretended,  that  before 
the  late  rebellion,  the  two  offices  of  clerk  and  sexton  had  been  in  two  several  persons." 

Parke,  B.  With  respect  to  the  application  to  enter  a  verdict,  on  the  ground  that 
a  prima  facie  case  was  made  out  by  the  plaintiff  that  he  had  been  duly  elected  to  the 
[239]  office  in  question  by  the  inhabitants  of  the  parish  assembled  in  vestry,  1  am  of 
opinion  that  no  case  has  been  made  out.  The  ground  upon  which  I  found  that  opinion 
is,  that  the  inhabitants  here  had  not,  prima  facie,  a  right  to  appoint  the  sexton.  The 
books  are  very  bare  of  authority  upon  the  subject ;  but  the  presumption  here  would 
be,  that  no  such  right  is  vested  in  the  inhabitants  of  the  parish  at  large.  In  different 
parishes  the  sexton  has,  bj^  virtue  of  his  office,  different  duties  to  perform.  In  the 
present  case,  it  appears  from  the  evidence,  that  a  portion  of  his  duties  consists  in  the 
care  of  the  sacred  vestments  and  the  sacred  vessels,  in  the  care  of  the  church,  in 
keeping  it  clean,  in  opening  and  closing  the  doors,  and  in  ringing  the  bells  when 
occasion  requires.  Now,  with  regard  to  those  duties,  the  presumption  would  be,  that 
his  appointment  is  in  the  churchwardens.  If,  therefore,  his  office  were  confined  to 
those  duties,  the  presumption  would  be  as  I  have  just  stated  ;  for  the  sacred  vest- 
ments and  the  other  matters  above  mentioned  are  all  by  law  vested  in  the  church- 
wardens, and  to  them  they  would  properly  be  intrusted  ;  and  the  officer  who  has  the 
immediate  care  and  custody  of  these  things  would  probably  and  properly  be  appointed 
by  the  churchwardens.  But  it  also  appears  in  this  ease,  that  the  office  of  grave-digger 
is  attached  to  that  of  sexton,  for  which  he  receives  certain  emoluments.  In  respect, 
therefore,  to  that  portion  of  his  duty,  the  presumption  is,  that  he  would  be  appointed 
by  the  incumbent,  for  the  soil  of  the  church3\ard  is  the  incumbent's,  and  no  one  can 
disturb  it  without  his  consent.  There  are  no  authorities  against  such  presumption ; 
but  on  the  contrary  we  have  the  opinions  of  my  Brothers  Patteson  and  Coleridge,  in 
the  ease  of  Bex  v.  S'loke  Damerel,  in  favour  of  it,  though  no  doubt  these  opinions 
merely  amount  to  obiter  dicta.  With  respect  to  the  books  which  have  been  cited  on 
the  part  of  the  plaintiff",  the  passage  quoted  from  Chamberlain's  "  Magnte  BritannisB 
Notitia,"  that,  "  when  the  offices  [240]  of  clerk  and  sexton  are  distinct,  the  minister 
chooses  the  former  and  the  people  the  latter,"  the  author  was  only  stating  what  he 
consideied  to  be  usually  and  often  done.  But,  looking  at  the  work,  which  was 
published  in  the  year  1718,  as  one  which  was  not  written  hy  any  officer  of  or  person 
conversant  with  the  Ecclesiastical  Courts,  nor  conversant  with  common  law,  it  cannot 
be  considered  of  any  authority.  It  may  be  observed,  that  the  information  there  given, 
with  regard  to  certain  localities,  is  not  extremely  accurate.  And  with  respect  to  the 
other  book, — Johnson's  "Clergyman's  Vade  Mecum,"  and  the  passage  to  which  our 
attention  has  been  called,  that  is  not  in  the  plaintiff's  favour.  [His  Lordship  read 
the  passage.]  If  the  offices  of  parish  clerk  and  sexton  are  united  in  the  same  person, 
the  cleryman,  no  doubt,  who  has  the  power  of  appointing  the  clerk,  that  being  the 
major  office,  would  also  have  the  power  of  appointing  the  person  to  execute  the  office 
of  sexton,  as  being  attached  to  that  of  clerk  i  but  when  the  two  offices  are  separate, 
the  presumption,  I  should  think,  would  be,  in  the  absence  of  any  authority  to  the 
contrary,  that  the  appointment  is  vested  in  the  incumbent  and  churchwardens  jointly 
If,  therefore,  the  plaintiff  is  to  be  appointed  by  the  parson,  or  by  the  joint  concurrence 
of  him  and  the  churchwardens,  he  has  made  out  no  case,  as  his  appointment  was 
effected  by  the  parishioners.  The  jury  have  found,  (and  my  Brother  Alderson  has 
expressed' himself  not  to  be  dissatisfied  with  the  verdict,  that  no  custom  e-xisted  by 
which  the  inhabitants  had  the  appointment.  In  my  opinion,  therefore,  this  rule  ought 
to  be  discharged. 

Alderson,  B.,  Eolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged. 
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[241]  MiDDLETON  AND  OTHERS,  Assignees  of  Hemingway,  a  Bankrupt  r.  Earned 
AND  Others.  June  18,  1849. — In  an  action  of  trover  for  a  bill  of  exchange,  it 
appeared  that  the  defendants  were  bankers,  and  had  discounted  bills  for  A.  B., 
who  sent  the  bill  in  question  by  his  clerk  to  inquire  whether  they  would  discount 
it,  and  to  inform  them  of  an  agreement  between  him  and  C.  D.  with  respect  to 
the  title.  The  defendants  .subsequently  placed  this  bill  to  the  credit  of  A.  B. 
At  the  trial,  neither  side  having  called  the  clerk  to  prove  that  he  had  delivered 
the  message: — Held,  that,  as  the  presumption  was,  that  the  defendants  were 
bona  holders  of  the  bill  for  value,  and  also  that  they  had  acted  honestly,  it  could 
not  be  presumed  that  the  clerk  had  delivered  the  message,  and,  therefore,  that 
the  defendants  were  entitled  to  the  bill. 

[S.  C.  18  L.  J.  Ex.  433.] 

Trover  for  a  bill  of  exchange  for  13001.  The  first  count  of  the  declaration  laid  the 
possession  in  the  bankrupt  before  the  bankiuptcy,  and  alleged  the  conversion  to  be 
before  that  time.  The  second  count  laid  the  possession  in  the  assignees,  and  stated 
the  conversion  to  be  after  the  bankruptcy.  The  defendants  pleaded  not  guilty,  and 
not  possessed  ;  upon  which  pleas  issues  were  joined. 

At  the  trial,  before  Coleridge,  J.,  at  the  last  Liverpool  Spring  Assizes,  it  appeared 
that  the  defendants  were  the  assignees  of  one  Hemingway,  who,  previously  and  up  to 
the  time  of  his  bankruptcy,  carried  on  business  as  a  merchant,  and  that  the  defendants 
were  bankers  at  Liverpool.  On  the  12th  of  February,  1846,  Hemingway  made  a 
personal  application  to  one  Holmes,  a  merchant,  to  let  him  have  a  large  quantity  of 
beef,  and  produced  the  bill  of  exchange  in  question,  and  offered  to  take  "200  casks  of 
the  beef,  if  the  former  would  pay  him  the  difference  between  the  amount  of  the  bill 
and  the  price  of  the  beef.  Holmes  intimated  his  readiness  to  accept  the  proposal,  but 
stated,  that  he  could  not  do  so  unless  his  bankers  would  discount  the  bill ;  and  he 
therefore  proposed  to  send  to  them,  to  inquire  whether  they  would  discount  the  bill. 
This  being  agreed  to.  Holmes  called  his  clei'k,  Wallace,  and  said  to  him,  in  Hemingway's 
presence,  "Mr.  Hemingway  has  agreed  to  buy  200  casks  of  provisions,  if  I  can  give 
him  the  difference  out  of  this  liill.  Will  you  go  to  Messrs.  Earned  with  the  bill,  and 
ask  them  if  they  will  discount  it — telling  them  the  tran.saction  1 "  Wallace  left  the 
place  with  the  bill,  but  shortly  afterwai'ds  returned  and  stated  that  one  of  the  partners 
was  absent,  and  that  they  did  not  like  to  act  without  his  advice.  Subsequently,  [242] 
Holmes  and  Hemingway  ordered  Wallace  to  leave  the  bill  at  Messrs.  Earneds,  to 
await  the  answer  of  the  partner  who  had  been  absent.  Hemingway,  on  the  19th  of 
the  same  month,  called  at  the  defendants,  and  asked  for  the  bill,  but  they  refused  to 
give  it  him,  stating,  that  they  had  put  it  to  the  account  of  Holmes.  The  bill,  however, 
had  not  been  indorsed  by  him.  On  the  part  of  the  defendants,  evidence  was  given, 
which  shewed  that  Wallace  was  in  the  habit  of  bringing  bills  for  Holmes  to  the  Bank 
to  be  discounted,  and  that,  on  the  16th  of  the  same  month,  he  called  there,  and  inquired 
whether  the  bill  in  question  was  to  be  discounted,  when  the  answei'  was,  that  the 
defendants  had  not  then  made  up  their  minds.  Wallace  shortly  afterwards  took 
another  bill  to  the  Bank,  upon  which  one  of  the  defendants  handed  this  bill  to  the 
cashier  and  said,  "  Let  this  and  the  13001.  bill  be  passed  for  Mr  Holmes  ; "  upon  which 
the  amount  of  the  bills  were  placed  to  his  credit.  Wallace  was  not  called  as  a  witness 
by  either  side.  Upon  this  state  of  facts,  the  counsel  for  the  defendants  having  stated 
that  the  defendants'  case  was  closed,  and  that  he  should  not  call  Wallace  as  a  witness, 
the  learned  Judge  remarked,  that  the  defendants'  case  as  bona  fide  holdeis  of  the  bill, 
was  not  made  out ;  for  that,  as  Wallace  had  been  sent  with  a  mes.sage  by  Messrs. 
Hemingway  and  Holmes  to  the  defendants,  to  inform  them  of  the  transaction  between 
those  gentlemen,  and  to  inquire  of  them  whether  they  would  discount  the  bill,  it  was 
to  be  presumed  that  the  message  had  been  delivered ;  and  as  no  evidence  had  been 
given  to  negative  that  fact,  the  defendants'  case  was  incomplete.  The  defendants' 
counsel  then  proposed  to  call  Wallace  himself ;  but  this,  the  learned  .Judge  would  not 
allow,  and  the  plaintiffs  obtained  a  verdict. 

Knowles,  on  a  subsequent  day,  obtained  a  rule  for  a  new  ti'ial  on  the  ground  of 
misdirection,  and  also  on  the  ground  [243]  that  the  learned  Judge  was  wrong,  in  not 
allowing  Wallace  to  be  called.     Against  this  rule 

Martin  and  Henderson  now  shewed  cause.     The  presumption  is  a  reasonable  one, 
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that  Wallace  delivered  the  aiessage  to  the  defendants,  according  to  the  order  he 
received,  in  the  course  of  his  duty.  That  being  so,  the  defendants  had  no  authority 
to  place  the  bill  to  the  account  of  Holmes— it  ought  to  have  been  discounted,  and  the 
money  should  have  been  paid  over  in  pursuance'of  the  order.  [Alderson,  B.  If  we 
are  to  presume  that  the  message  was  delivered,  the  defendants'  conduct  was  not 
perfectly  honest,  so  that  your  presumption  is  met  by  a  counter  presumption  of  a 
stronger  character.]  The  defendants  might  easily  have  shewn  that  the  message  was 
not  delivered,  by  calling  Wallace  in  the  first  instance.  [Parke,  B.  The  presumption 
in  law  is,  that  the  proceeding  on  the  part  of  the  defendants  was  fair  and  honest.  They 
have  a  good  title  to  the  bill,  unless  it  be  shewn  affirmatively,  that  their  title  was 
impeached  by  the  notice.  The  plaintiffs  were  bound  to  shew  this,  in  oider  to  succeed 
in  the  present  action.]  As  to  the  other  point,  it  is  submitted,  that  the  learned  Judge 
had  a  perfect  right  to  allow  or  not  to  allow  the  witness  to  be  called— it  was  a  matter 
purely  within  his  discretion.  [Parke,  B.  We  never  interfere  in  such  case,  unless  it 
be  perfectly  clear  that  a  learned  Judge  has  wrongly  exercised  it,] 

Knowles  and  Crompton,  who  appeared  to  support  the  rule,  were  stopped  by  the 
Court. 

Parke,  B.  In  this  case,  the  rule  must  be  absolute  for  a  new  trial.  If  the  jury 
have  found  their  verdict  upon  the  presumption  that  Wallace  delivered  the  message, 
the  verdict  is  wrong.  The  defendants  were  clearly  bona  fide  holders  of  the  bill  for 
value,  unless  they  had  notice. 

Alderson,  B.,  Roefe,  B.,  and  Platt,  B.  concurred. 

Rule  absolute. 

[244]  Reedie  (-.  The  London  and  North  Western  Railway  Company. 
HOBEIT  V.  The  Same.  July  6,  1849. — A  Company,  empowered  by  Act  of 
Parliament  to  construct  a  railway,  contracted  under  seal  with  certain  persons  to 
make  a  portion  of  the  line,  and  by  the  contract  reserved  to  themselves  the  power 
of  dismissing  any  of  the  contractors'  workmen  for  incompetence.  The  workmen, 
in  constructing  a  bridge  over  a  public  highway,  negligently  caused  the  death  of 
a  person  passing  beneath  along  the  highway,  by  allowing  a  stone  to  fall  upon 
him  : — Held,  in  an  action  against  the  Company,  by  the  administratrix  of  the 
deceased,  that  they  were  not  liable  ;  and  that,  in  such  case,  the  terms  of  the 
contract  in  question  did  not  make  any  diflerence. 

[S.  C.  6  Eailw.  Cas.  184;  20  L.  J.  Ex.  65;  13  Jur.  659.  Distinguished,  Jmes  v. 
Liverpool  Corporation,  1885,  14  Q.  B.  D.  893  ;  Harclaere  v.  Idle  District  Council,  [1896] 
1  Q.  B.  335.  Discussed,  Ch-eeiiwiod  v.  Loio  Beeckburn  Colliery  Companti,  [1897]  2  Q.  B. 
165.  Referred  to.  The  Hullei,,  1867,  L  R.  2  A.  &  E.  16:  The  Bernma  (2),  1887, 
12  P.  D.  62;  Holliday  v.  National  Telephone  Company,  [1899]  I  Q.  B.  221 ;  Attorney- 
General  V.  lioe,  [1915]  1  Ch.  238.] 

This  was  an  action  by  the  widow  and  administratrix  of  a  person  who  was  killed 
while  passing  under  a  viaduct  in  course  of  constiuction,  as  part  of  a  railway  from  Leeds 
to  Dewsljury.  The  action  was  brought  to  recover  compensation,  for  the  benefit  of 
herself  and  her  children,  under  the  provisions  of  the  9  &  10  Vict.  c.  93.  The  declaia- 
tion  stated,  that  the  defendants  were  possessed  of  a  viaduct  over  the  Gomersall  and 
Dewsbury  turnpike-road,  such  viaduct  being  part  of  a  railway  then  in  course  of  con- 
struction' between  Dewsbury  and  Leeds  ;  yet  the  defendants  conducted  themselves  in 
making  the  said  archway  over  the  said  turnpike  road  so  negligently,  that,  by  reason 
thei-eof,  a  large  stone,  parcel  of  the  materials  used  in  the  construction  of  the  said 
archwav,  fell  on  the  plaintiff's  husband  as  he  was  passing  along  the  road,  whereby  he 
was  killed. 

The  pleas  were,  first,  not  guilty ;  secondly,  that  the  defendants  were  not  makmg 
the  said  archway  in  manner  and  form  &c.  Upon  which  pleas  issues  were  joined.  At 
the  trial,  before  Cresswell,  J.,  at  the  last  York  Summer  Assizes,  the  material  facts 
proved  were  as  follows  :— On  the  30th  of  June,  1845,  an  Act  of  Parliament,  intituled 
"The  Leeds,  Dewsbury,  and  Manchester  Railway  Act,  1845,"  received  the  Royal 
assent.  By  the  provisions  of  that  Act,  a  Company  was  incorporated  in  the  usual  way, 
for  the  purpose,  among  other  objects,  of  forming  the  railway  in  question.  By  an 
indenture,  dated  the  29th  of  September,  1846,  made  between  the  Company  of  the  cue 
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part,  and  Joseph  Crawshaw  and  Kichai'd  Crawshaw  of  the  other  part,  the  Me.5srs. 
Cravvshaw  covenanted  with  the  Company  that  they  would,  in  consideration  of  a  sum 
of  55,0001.,  to  be  paid  as  there-[245J-in  mentioned,  make  and  complete  a  portion  of 
the  railway  described  in  the  indenture,  of  the  length  of  3830  yards,  or  thereal)onts, 
with  all  excavations,  embankments,  bridges,  tunnels,  viaducts,  roads,  fences,  and  other 
works  connected  therewith,  according  to  the  specification  referred  to.  Amongst  other 
stipulations  in  the  deed,  it  was  provided,  that  the  works  weie  to  be  done  by  the  con- 
tractors ;  but  the  Company  had  a  general  right  of  watching  the  progress,  and,  if  the 
contractors  employed  incompetent  workmen,  the  Company  had  the  power  of  dismissing 
them.  Under  this  contract,  Messrs.  Crawshaw  pi-oceeded  to  execute  the  works,  and 
while  the}'  were  in  progress,  viz.  on  the  9th  July,  1847,  another  Act  received  the 
Royal  Assent,  whereby  it  was  enacted,  that  the  said  Leeds,  Dew.sbury,  and  Manchester 
Railway,  with  all  and  singular  the  undertakings  thereof,  as  well  those  which  had  been 
commenced  as  those  which  had  not,  and  all  the  real  and  personal  estate  of  the  said 
Company,  should  (subject  to  the  existing  debts,  liabilities,  and  contracts  of  the  same 
Company)  be  vested  in  the  London  and  North  Western  Railway  Company,  and  might 
be  lawfully  executed,  completed,  held,  and  enjoyed  by  them,  in  the  same  way  as  they 
might  have  been  executed,  completed,  held,  and  enjoyed  bj'  the  said  Leeds,  Dewsliury, 
and  Manchester  Companj'  if  that  Act  had  not  passed.  After  the  passing  of  this 
second  Act,  Messrs.  Crawshaw  continued  to  proceed  with  their  work,  and  in  the 
course  of  it,  by  the  negligence  of  some  of  the  contractors'  workmen,  a  heavy  stone 
fell  from  a  tia\elling  truck  upon  the  plaintiffs  husband,  who  was  passing  along  the 
road  underneath,  and  occasioned  his  death.  Upon  these  facts,  a  verdict  was  found 
for  the  plaintiff,  leave  being  reserved  for  the  defendants  to  move  to  enter  a  nonsuit, 
if  the  Coui't  should  be  of  opinion  that  the  action  would  not  lie. 

A  I'ule  nisi  having  been  obtained  accordingly,  against  this  rule,  in  Hilary  Vacation 
last  (February  13  and  14,)  cause  was  shewn  by 

[246]  Maitin,  Pickering,  and  II.  Hill.  The  defendants  are  liable  in  the  present 
case.  There  are,  no  doubt,  some  authorities  which  may  appear  adverse  to  the  plain- 
tiff's position  ;  but,  on  examination,  they  will  be  found  distinguishable.  There  is  a 
clear  distinction  to  be  observed  between  cases  where  the  owner  of  fixed  property  or 
of  moveable  chattels  is  sought  to  be  charged,  by  reason  of  the  negligent  management 
of  such  property.  The  owner  of  fi-xed  propei'ty  is  liable  for  any  injury  done  in  the 
progress  of  works  going  on  for  his  benefit  and  on  his  property,  whether  the  persons 
who  were  the  negligent  cause  of  the  accident  were  in  point  of  fact  his  servants  or  not. 
This  principle  is  deducible  from  the  opinions  of  the  learned  Judges,  expi'Cssed  in  the 
case  of  BuA  v.  Steinman  (1  Bos.  &  P.  404),  in  which  case  the  owner  of  a  house  situate 
by  the  road  side  (but  which  he  had  never  occupied)  contracted  with  a  surveyor  to 
put  it  in  repair  for  a  certain  sura.  A  carpenter,  who  had  entered  into  a  contract 
with  the  surveyor  to  do  the  whole  of  the  work,  employed  a  bricklayer  under  him ;  and 
he  also  contracted  with  a  lime-burner  for  a  quantity  of  lime.  This  lime  was  placed 
upon  the  I'oad  by  the  servant  of  the  lime-burner,  and  the  plaintiff's  carriage  was  over- 
turned by  running  against  this  heap  of  lime,  by  which  he  was  injured  ;  and  the  Court 
of  King's  Bench  held,  that  the  owner  of  the  house  was  liable  for  the  consequences  of 
the  improper  placing  of  the  lime.  It  was  there  contended,  on  the  part  of  the  defen- 
dant, that,  if  he  were  held  liable,  it  would  render  a  circuity  of  action  necessary  ;  but 
Heath,  J.,  in  his  judgment  said,  "  It  is  not  possible  to  conceive  a  case  in  which  more 
mischief  might  arise  than  in  the  present,  if  the  various  sub-contracts  should  be  held 
sufficient  to  defeat  the  plaintiff  of  his  action.  Probably  he  would  not  be  able  to  trace 
them  all,  since  none  of  the  parties  could  give  him  any  information  ;  and  consequently, 
he  might  be  tui'ned  [247]  round  every  time  he  came  to  trial."  And  Rooke,  J.,  also 
said,  "He  who  has  work  going  on  for  his  benefit,  and  on  his  own  premises,  must  be 
civilly  answerable  for  the  acts  of  those  whom  he  employs.  According  to  the  principle 
of  the  case  in  2  Lev.  (page  172,  Michael  v.  Ahslree),  it  shall  be  intended  by  the  Court, 
that  he  has  a  control  over  all  those  persons  who  work  on  his  premises,  and  he  shall 
not  be  allowed  to  discharge  himself  from  that  intendment  of  law  by  any  act  or  conti'act 
of  his  own.  He  ought  to  reseive  such  control ;  and  if  he  deprive  himself  of  it,  the  law 
will  not  permit  him  to  take  advantage  of  that  circumstance,  in  order  to  screen  himself 
from  an  action.  The  case  which  has  been  supposed,  of  the  lime  having  been  deposited 
at  a  distance  from  the  defendant's  house,  and  the  accident  having  happened  there,  does 
not  apply  ;  for  here  a  person,  acting  under  the  general  employment  of  the  defendant, 
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brought  a  quantity  of  lime  to  the  premises,  and  deposited  it,  without  any  objection 
being  made  by  any  person  there  ;  whereas  it  was  the  duty  of  the  defendant  to  have 
provided  a  person  to  superintend  those  employed  in  his  work.  The  person  from 
whom  the  whole  authority  is  originally  derived,  is  the  person  who  ought  to  be  answer- 
able ;  and  great  inconvenience  would  "follow  if  it  were  otherwise."  In  the  present  case, 
the  accident  happened  in  the  performance  of  the  work,  which  was  for  the  defendants' 
benefit,  and  upon  fi.xed  property.  The  same  principle  was  recognised  by  Lord  Ellen- 
borough,  C.  J.,  in  Sly  v.  Eihjky  (6  Esp.  6),  where  the  defendant  was  the  'prop''ietor  of 
several  houses,  with  others,  who  jointly  employed  a  bricklayer  to  open  a  large  sewer 
for  their  convenience,  in  the  street.  The  bricklayer  left  the  sewer  open,  and  the 
plaintiff  received  an  injuiy  by  falling  into  it ;  ancl  the  Chief  Justice  held  the  owner 
of  the  house  liable.  So  in  Mathews  v.  The.  West  London  Water  Works  Company 
(3  Camp.  40.3),  the  defendants,  who  were  an  incorporated  Company,  employed  [248] 
a  contractor  to  lay  down  pipes  for  conducting  water  through  a  pnljlic  street.  The 
workmen  of  the  contractor  having  done  the  work  in  so  careless  a  manner  as  to  cause 
the  overturning  of  a  coach,  whereby  a  passenger  was  injured,  the  Company  were  held 
responsible.  In  Bandleson  v.  Murray  (8  A.  &  E.  109),  a  warehouseman  employed  a 
master-porter  to  remove  a  bairel  from  his  warehouse.  The  master-porter  employed 
his  own  men  and  tackle;  and,  through  the  negligence  of  the  men,  the  tackle  failed, 
and  the  barrel  fell  and  injured  the  plaintiff;  and  it  was  there  held,  that  the  warehouse- 
man was  liable  for  the  injury  thus  occasioned.  The  judgment  of  Littledale,  J.,  is  of 
great  weight.  "  It  seems  to  me,"  said  the  learned  Judge,  "  to  make  no  difference 
whether  the  persons  whose  negligence  occasions  the  injury  be  servants  of  the  defen- 
dant, paid  by  daily  wages,  or  be  brought  to  the  warehouse  by  a  person  emploj'cd  by 
the  defendant."  The  doctrine  laid  down  in  Bush  v.  Steinman  has  no  doubt  undergone 
some  qualification  by  the  judgment  of  this  Court  in  Quarman  v.  Burnett  (6  M.  &  W.  499), 
where  the  view  taken  by  Littledale,  J.,  in  the  case  of  Lavgher  v.  Pointer  (-5  B.  &  C.  547), 
was  adopted  ;  namely,  that,  in  order  to  render  persons  liable  in  such  cases  for  the  acts 
of  others  than  their  servants,  the  act  which  occasions  the  injury  must  be  done  upon, 
or  near,  or  in  respect  of  their  property.  In  Quarman  v.  Burnett,  Parke,  B.,  in  delivering 
the  judgment  of  the  Court,  says,  "The  rule  of  law  may  be,  that,  where  a  man  is  in 
possession  of  fixed  property,  he  must  take  care  that  his  property  is  so  used  or  managed 
that  othei- persons  are  not  injured;  and  that,  whether  his  pi-operty  be  managed  by 
his  own  immediate  servants,  or  by  contractors  with  them,  or  their  servants.  Such 
injuries  are  in  the  nature  of  nuisances  ;  but  the  same  principle  which  applies  to  the 
personal  occupation  of  land  or  houses  by  a  man  or  his  family,  does  not  ap-[249j-ply 
to  personal  moveable  chattels,  which,  in  the  ordinary  conduct  of  the  affairs  of  life,  are 
intrusted  to  the  care  and  management  of  others,  who  are  not  the  servants  of  the  owners, 
but  who  exercise  employments  on  their  own  account,  with  respect  to  the  care  and 
management  of  goods,  for  any  per-sons  who  choose  to  intrust  them  with  them.  It  is 
unnecessary  to  repeat  at  length  the  reasons  given  by  my  Brother  Littledale  for  this 
distinction,  which  appear  to  us  to  be  quite  satisfactory ;  and  the  general  proposition 
above  referred  to,  upon  which  only  can  the  defendants  be  liable  for  the  acts  of  persons 
who  are  not  their  servants,  seems  to  us  to  be  untenable."  In  Eapson  v.  CuUit  (9  M. 
&  W.  710),  the  defendant  was  a  builder,  and  was  not  the  occupier  or  owner  of  the 
premises  where  the  accident  occurred.  In  BeauKeu  v.  Finglani,  P.,  2  Hen.  4,  fo.  18, 
pi.  6,— in  case,  for  so  negligently  keeping  his  fire  that  the  plaintiff's  houses  and  bis 
goods  therein  were  burnt,  Markham  (Justice  of  C.  P.)  says,  "  I  shall  answer  to  my 
neighbour  for  him  who  enters  my  house  with  my  leave  or  with  my  knowledge,  or 
who  is  a  guest  with  me,  or  with  my  servant,  if  he  or  any  of  them  does  anything,  as 
with  a  candle  or  othei-  thing,  bv  which  doing  the  house  of  my  neighbour  is  burnt."  In 
Grote  V.  The  Chester  and  Holyhead  PiCtihvay  Company  (2  Exch.  251),  where  the  injury  was 
occasioned  by  the  breaking" down  of  a  bridge  over  which  the  plaintiff  was  passuig  in 
one  of  the  Company's  carriages,  this  Court  "held  that  the  Company's  having  employed 
a  competent  and  skilful  engineer  did  not  exempt  them  from  their  liability.  In  Bieh 
v.  Basterfield  (4  C.  B.  783),  it  was  said  by  Cresswell,  J.,  in  delivering  the  judgment  of 
the  Court,  that  "  several  cases  have  occurred  in  which  the  owners  of  fixed  property 
have  been  held  liable  for  the  consequences  of  acts  done  upon  it  by  persons  not  strictly 
their  servants  or  agents."  So  in  MaeJm  v.  The  South  Western  Eaihvay  Company  (2  Exch. 
415),  the  Com-[250]-pany  was  held  liable  for  the  loss  of  goods  which  had  been  stolen 
by  a  person  who  could  not  strictly  be  called  the  defendant's  servant.     Semyle  v.  The 
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London  and  Birmingham  Bailway  Company  (1  Railw.  Cas.  480),  shews  that  a  contractor 
for  the  execution  of  railway  works  is  the  agent  of  the  Company.  [Parke,  B.  How 
do  you  distinguish  the  case  of  Allen  v.  Hayward  (7  Q.  B.  960)  fi'om  the  present  ?]  There 
the  defendants,  who  were  merely  commissioners  for  improving  a  navigation,  had  no 
possession  of  the  lands  upon  which  the  works  were  constructed.  [Parke,  B.  In  The 
Duke  of  Neuxastle  v.  Clark  (8  Taunt.  602),  it  was  held  that  the  commissioners  of  sewers 
have  not  such  a  possession  in  their  works  as  to  enable  them  to  maintain  an  action  of 
trespass  against  a  wrong-doer.]  The  contractors'  workmen  are,  by  the  contract  of 
the  former  with  the  Company,  their  servants,  for  the  Company  have  the  power  of 
dismissing  them,  if  they  are  incompetent.  The  defendants  are  therefore  liable  for 
their  negligent  acts. 

Knowles  and  Hall,  in  support  of  the  rule.  The  principle  by  which  all  these  eases 
are  governed  is  the  general  one,  that  a  person  who  receives  an  injury  from  another 
must  proceed  against  the  paity  by  whom  the  injury  is  inflicted.  In  the  case  of  master 
and  servant,  the  master  is  liable  for  the  negligent  acts  of  the  servant,  on  the  ground 
that  he  has  the  power  of  selecting  him  ;  but,  in  order  to  make  one  person  liaVjle  for 
an  act  which  another'  person  has  done,  the  latter  must  be  the  servant  of  the  party 
sought  to  be  made  liable  ;  and,  therefore,  the  question  is,  whether  the  person  who 
committed  the  act  was  or  was  not  the  defendant's  servant.  In  principle,  there  is  no 
difference  between  fixed  and  moveable  property.  Where  the  party  is  the  owner  of 
fixed  property  which  he  occupies,  his  liability  may  arise  from  the  fact  [251]  that  he 
is  presumed  to  be  present,  and  might  have  interfered,  so  as  to  have  prevented  the 
occurrence  of  the  negligent  act.  The  question  here  does  not  depend  upon  the  terms 
of  the  contract — the  time  when  the  Company  could  interfere  by  dismissing  the  con- 
tractors' workmen  had  not  arrived — the  whole  matter  was  left  to  the  contractors,  and 
the  sole  question  is,  whether  the  Company  is  liable  at  common  law  for  the  negligent 
act  of  their  contractors'  workmen  in  the  performance  of  work,  which  may  be  assumed 
to  be  for  the  Company's  benefit,  and  with  respect  to  fixed  property  of  theirs.  As  to 
the  argument  ab  inconvenienti,  that  is  rather  in  the  defendants'  favour  than  otherwise  ; 
for,  to  allow  their  liability  would  be  to  give  them  a  right  of  action  against  their 
contractors,  and  so  be  productive  of  circuity  of  action.  In  the  case  cited  from  the 
Year  Book,  Horneby,  (King's  Serjt ,)  says,  "  This  defendant  is  undone  and  impoverished 
for  ever,  if  this  action  is  maintainable  against  him ;  for  then  twenty  other  such  suits 
will  be  taken  against  him  for  the  like  matter."  To  which  Thirning,  J.,  says,  "What 
is  that  to  us?  It  is  better  he  should  be  quite  undone,  than  that  the  law  should  be 
changed  for  him."  The  question,  therefore,  is  resolved  to  the  single  point,  whether 
there  is  any  distinction  between  the  cases  of  fixed  and  moveable  property.  There  is 
no  distinction,  except,  perhaps,  in  the  case  where  the  act  which  occasions  the  injury 
amounts  to  a  continuing  nuisance.  Thus,  in  Bush  v.  Steinman  the  owner  of  the  house 
might  not  have  been  liable  for  the  mere  placing  of  the  lime,  but  he  might  be  for 
allowing  it  to  remain  where  it  was.  But,  in  truth,  that  case  cannot  be  considered  as 
law.  It  has  always  been  looked  upon  as  a  doubtful  decision.  Eyre,  C.  J.,  entertained 
great  doubts  as  to  the  defendants'  liability,  and  said  at  the  close  of  his  judgment,  that 
he  still  felt  difficulty  in  stating  the  principle  upon  which  the  action  was  founded.  And 
Mr.  Justice  Littledale,  in  his  judgment  in  Laugher  v.  Pointer,  alluding  to  the  cases  of 
Bush  V.  [252]  Sleinman  and  Sly  v.  Edgley,  says,  "  But  supposing  these  cases  to  be  rightly 
decided,"  &c.  So,  at  that  time  the  case  did  not  stand  undoubted.  [Piatt,  B.,  referred 
to  IJ'itie  V.  Hague  (2  D.  &  \i.  33).]  Allen  v.  Hayward  is  in  the  defendants'  favour  ;  that 
was  an  action  against  the  Commissioners  of  the  Dartford  Navigation,  and  Lord 
Denman,  C.  J.,  there  says,  "  We  are  brought  to  the  question,  whether  the  commis- 
sioners are  responsible  for  this  ill  construction  ;  whether  the  contractor  is  to  be 
regarded  as  their  seivant,  so  that  they  may  be  called  the  makers  of  this  work  by  his 
agency.  It  seems  perfectly  clear,  that,  in  an  ordinary  case,  the  contractor  to  do  work 
of  this  description  is  not  to  be  considered  as  a  servant,  but  a  person  carrying  on  an 
independent  business,  such  as  the  commissioners  were  fully  justified  in  employing  to 
perform  works  which  thej'  could  not  execute  for  themselves,  and  who  was  known  to 
all  the  world  as  performing  them."  In  Milligan  v.  Wedge  (12  A.  &  E.  737),  where  a 
licenced  driver  was  employed  by  the  purchaser  of  a  bullock  to  drive  it  from  Smithfield, 
and  the  drover  employed  a  boy  to  drive  the  bullock  to  the  owner's  slaughter-house,  and 
the  bullock  injured  a  person,  it  was  held,  that  the  owner  was  not  liable  for  the  injury ; 
and  Lord  Denman,  C.  J.,  there  says,  "I  think  we  are  bound  by  the  late  decision  in 
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Qiiarman  v.  Burnett,  which  was  pronounced  after  full  consideration.  It  may  be  another 
question,  whether  I  should  agree  in  all  the  remarks  delivered  from  the  bench  in  that 
case  ;  if  I  felt  any  doubt,  it  would  be  whether  the  distinction,  as  to  the  law  in  the  cases  of 
fixed  and  of  mo\-eable  property,  can  be  relied  upon."  In  the  case  of  Grote  v.  The  Cluster 
and  Birkeithead  Raihmy  Companij,  the  Company  had  delegated  their  authority  to  the  eon- 
tractors,  and  therefore  was  liable  for  their  acts ;  but  in  reality  the  question  as  to  the 
liability  of  the  contractors  did  not  arise  in  that  case.  In  Burgess  v.  Gray  ( 1  C.  B.  57s)  the 
[253]  dangerous  position  of  the  heap  of  rubbish,  which  occasioned  the  accident,  was 
pointed  out  to  the  defendant,  who  promised  to  have  it  removed,  which  he  neglected 
to  do.  "This,"  as  Tindal,  C.  J.,  said,  "was  an  admission  that  he  was  e.xercisiiig  a 
dominion  over  it."  So  that  the  defendant  there  personally  interfered  ;  and  Cress- 
well,  J.,  in  that  case  says  "I  think  there  was  abundant  evidence  to  shew  that  the 
defendant  at  least  sanctioned  the  placing  of  the  nuisance  on  the  road,  and,  therefore, 
that  he  is  responsible  for  the  conseijuences."  By  the  Roman  law  the  p iterfamilias 
was  liable  for  accidents  which  occurred  by  the  negligence  of  those  in  his  house  :  thus, 
Pandect.  Lib.  ix.,  tit.  iii.,  "  Prcetor  ait  de  his  qui  dejecerint  vel  effuderint :  Unde  in 
eum  locum  qu6  vulgo  iter  fiet,  vel  in  quo  consistetur,  dejectum  vel  effusum  quid  erit, 
quantum  ex  ea  se  damnum  datum  factumve  erit,  in  eum  qui  ibi  habitaverit  in  duplum 
judicium  dabo."(a)  But  the  occupier  of  the  house  was  held  liable  by  virtue  of  his 
personal  occupation,  and  not  by  virtue  of  his  ownership.  Suppose  the  owner  of  land 
grants  an  easement  to  another  to  erect  some  engine,  by  the  negligent  working  of 
which  a  person  is  injured,  it  could  hardly  be  contended  that  the  owner  of" the 
land  would  be  liable.  [Piatt,  B.  Suppose  the  occupier  of  a  house  wqvq  to  direct 
a  bricklayer  to  make  certain  repairs  to  it,  and  one  of  his  workmen  through  his 
clumsiness  were  to  let  a  brick  fall  upon  a  passer  by,  is  the  owner  to  be  liable  ?] 
That  could  hardly'  be  contended ;  and  yet,  the  case  is  parallel  to  the  present. 
In  Randleson  v.  Murray,  the  defendant  may  have  been  present  when  the  negligence 
occurred. 

Cur.  adv.  vult. 

[254]    HoBBiT  V.  The  London  and  North  Western  Railway  Company. 

The  facts  of  this  case  were  precisely  similar  to  those  of  the  last. 

Martin  and  H.  Hill  shewed  cause.  It  has  been  argued,  on  the  part  of  the 
defendants,  that  there  is  a  distinction  between  personal  occupation  of  a  house  and 
the  mere  ownership,  and  that,  in  the  present  case,  the  Company,  have  not  even  such 
a  possession  as  would  support  an  action  of  trespass  quare  clausum  fregit.  All  the 
materials  of  the  railway  belong  to  the  Company,  and  they  might,  it  is  submitted, 
maintain  the  action  :  Harrison  v.  Parker  (6  East,  154).  In  Malhtws  v.  The  JFest  Lmulon 
Waterworks  (Company,  the  Company  were  held  to  be  liable,  although  they  had  no  such 
possession  as  would  maintain  such  an  action. 

Knowles  and  Hall,  in  support  of  the  rule.  The  case  last  cited  was  an  erroneous 
application  of  the  doctrine  with  regard  to  the  relation  of  master  and  servant. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  in  the  preceding  cases  was  now  given  by 

ROLFE  B.  (His  Lordship,  after  stating  the  pleadings  and  facts  in  Reedie  v.  The  North 
Western  Railway  Company,  as  above  set  forth,  proceeded  :) — It  appears  to  us  quite 
clear,  that  after  the  passing  of  the  second  Act,  the  contract  with  Messrs.  Cravvshaw 
was  transferred  to  the  present  defendants,  so  as  to  make  them  liable  to  the  same 
extent  precisely,  as  the  original  Leeds,  Dewsbury,  and  Manchester  Company  would 
have  been  liable,  if  the  second  Act  had  not  passed.  But,  after  full  consideration  of 
the  subject,  we  are  of  opinion  that  neither  the  defendants  nor  the  original  Company 
are  liable. 

[255]  In  the  case  of  Qiiarman  v.  Burnett,  this  Court  decided  (adopting  the  opinion 
of  Lord  Tenterden  and  Mr.  Justice  Littledale,  in  Laugher  v.  Pointer),  that  the  liability 


(«)  See  also,  Justinian's  Inst,  lib.  4,  tit.  5,  s.  I.  "  Item  is,  cujus  ex  ccenaculo, 
vel  proprio  ipsius,  vel  conducto,  vel  in  quo  gratis  habitat,  dejectum  eflusumve  aliquid 
est,  ita  ut  alicui  noceret,  quasi  e.<  maleficio  obligatus  intelligitur.  Ideo  autem  non 
proprie  ex  maleticio  obligatus  intelligitur,  quia  plerumque  ob  alterius  culpam  tenetur, 
aut  servi  aut  liberi." 
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to  make  compensation  for  an  injury  arising  from  the  neglect  of  a  person  driving  a 
carriage,  attaches  only  on  the  driver,  or  on  the  person  employing  him.  The  liability 
of  any  one,  other  than  the  party  actually  guilty  ^^of  any  wrongful  act,  proceeds  on  the 
maxim,  "  Qui  facit  per  alium  facit  per  se."  The  party  employing  has  the  selection  of 
the  party  employed,  and  it  is  reasonable  that  he  who  has  made  choice  of  an  unskilful 
or  careless  person  to  execute  his  orders,  should  be  responsible  for  any  injury  resulting 
from  the  want  of  skill  or  want  of  care  of  the  person  employed  ;  but  neither  the 
principle  of  the  rule,  nor  the  rule  itself,  can  apply  to  a  case  where  the  party  sought 
to  be  charged  does  not  stand  in  the  character  of  employer  to  the  party  by  whose 
negligent  act  the  injury  has  been  occasioned.  The  doctrine  of  Quarman  v.  Burnett 
has  since  been  acted  on  in  this  Court,  in  the  case  of  Rapson  v.  Cuhiit  and  in  the  Court 
of  Queen's  Bench,  in  Millujaii  v.  JFedge,  and  again  in  Allen  v.  Haywurd. 

By  these  authorities  we  must  consider  the  law  to  have  been  settled ;  and  the  only 
question  is,  whether  the  law,  so  settled,  is  applicable  to  the  facts  of  this  case. 

To  shew  it  was  not,  it  was  argued  by  the  counsel  for  the  plaintiff,  that  there  is  a 
recognised  distinction  on  this  subject,  between  injuries  arising  from  the  careless  or 
unskilful  management  of  an  animal,  or  other  personal  chattel,  and  an  injury  resulting 
from  the  negligent  management  of  lixed  real  property.  In  the  latter  case,  it 
was  contended  the  owner  is  responsible  for  all  injuries  to  passers-by  or  others, 
howsoever  they  may  have  been  occasioned  ;  and  here  it  was  said  the  defendants 
were,  at  the  time  of  the  accident,  the  owners  of  the  railway,  and  so  are  the 
parties  responsible. 

This  distinction  as  to  fixed  real  property  is  adverted  to  [256]  by  Mr.  Justice 
Littledale,  in  his  very  able  judgment  in  Laugher  v.  Pointer,  .5  B.  &  C.  at  pages  5.59 
and  560  ;  and  it  is  also  noticed  in  the  judgment  of  this  Court,  in  Qaurman  v.  Burnett. 
But  in  neither  of  these  cases  was  it  necessary  to  decide  whether  such  a  distinction 
did  or  did  not  exist.  The  case  of  Bush  v.  Steinman,  where  the  owner  of  a  house  was 
held  liable  for  the  act  of  a  servant  of  a  sub-contractor,  acting  under  a  builder  employed 
by  the  owner,  was  a  case  of  fixed  real  propert3^  That  case  was  strongly  pressed  in 
argument,  in  support  of  the  liability  of  the  defendants,  both  Laugher  v.  Pointer  and  in 
Quarman  v  Burnett ;  and  as  the  circumstances  of  those  two  cases  were  such  as  not  to 
make  it  necessary  to  overrule  But^h  v.  Steinman,  if  any  distinction  in  point  of  law  did 
exist,  incases  like  the  present,  between  fixed  property  and  ordinary  moveable  chattels, 
it  was  right  to  notice  the  point.  But,  on  full  consideration,  we  have  come  to  the 
conclusion,  that  there  is  no  such  distinction,  unless,  perhaps,  in  cases  where  the  act 
complained  of  is  such  as  to  amount  to  a  nuisance  ;  and  in  fact,  that,  according  to 
the  modern  decisions.  Bush  v.  Steinman  must  be  taken  not  to  be  law,  or,  at  all 
events,  that  it  cannot  be  supported  on  the  ground  on  which  the  judgment  of  the 
Court  proceeded. 

It  is  not  necessary  to  decide  whether,  in  any  case,  the  owner  of  real  pt'operty,  such 
as  land  or  houses,  may  be  responsible  for  nuisances  occasioned  by  the  mode  in  which 
his  property  is  used  by  others  not  standing  in  the  relation  of  servants  to  hini,  or  part 
of  his  family.  It  may  be,  that  in  some  cases  he  is  so  responsible.  But  then,  his 
liability  must  be  founded  on  the  principle,  that  he  has  not  taken  due  care  to  prevent 
the  doing  of  acts  which  it  was  his  duty  to  prevent,  whether  done  by  his  servants  oi' 
otheis.  If,  for  instance,  a  person  occupying  a  house  or  a  field  should  permit  another 
to  carry  on  there  a  noxious  trade,  so  as  to  be  a  nuisance  to  his  neighbours,  it  may  be 
that  he  would  be  responsible,  though  the  acts  complained  of  were  neither  his  acts  nor 
the  acts  of  his  servants.  He  would  have  [257]  violated  the  rule  of  law,  "  Sic  utere 
tuo  ut  alienum  non  la3das."  This  is  referred  to  by  Mr.  Justice  Cresswell,  in  delivering 
the  judgment  of  the  Court  of  Common  Bench,  in  Bich  v.  Basterfield  (4  C.  B.  Rep.  802), 
as  the  principle  on  which  parties  possessed  of  fixed  propertj'  are  responsible  for  acts 
of  nuisance  occasioned  by  the  mode  in  which  the  property  is  enjoyed.  And,  possibly, 
on  some  such  i^rinciple  as  this,  the  case  of  Bush  v.  Steinman  may  be  supported.  But 
certainl}'  that  doctrine  cannot  be  applied  to  the  case  now  before  us.  The  wrongful 
act  here  could  not  in  any  possible  sense  be  treated  as  a  nuisance.  It  was  one  single 
act  of  negligence;  and,  in  such  a  case,  there  is  no  principle  for  making  any  distinction 
by  reason  of  the  negligence  having  arisen  in  reference  to  real  and  not  to  personal 
property. 

If  the  defendants  had  employed  a  contractor,  carrying  on  an  independent  business, 
to  repair  their  engines  or  carriages,  and  the  contractor's  workmen  had  negligently 
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caused  a  heavy  piece  of  iron  to  fall  on  a  bystander,  it  would  appear  a  strange  doctrine 
to  hold  that  the  defendants  were  responsible.  Mr.  Justice  Littledale,  in  his  very  able 
judgment  m  Lauciher  v.  Pointer,  observed,  (.5  B.  &  C.  558,)  that  the  law  does  not 
recognise  a  several  liability  in  two  principals  who  are  unconnected ;  if  they  are  iointlv 
liable,  you  may  sue  either,  but  you  cannot  have  two  separatelv  liable.  This  doctrine 
IS  one  of  general  application,  irrespective  of  the  nature  of  "the  employment;  and, 
applying  the  principle  to  the  present  case,  it  would  be  impossible  to  hold  the  present 
defendants  liable,  without,  at  the  same  time,  deciding  that  the  contractors  are  not 
liable,  which  it  would  be  impossible  to  be  contended. 

It  remains  only  to  be  observed,  that,  in  none  of  the  more  modern  cases  has  the 
alleged  distinction  between  real  and  personal  property  been  admitted.  In  Milligan 
V.  Wedge,  Lord  Denman  expresses  doubt  as  to  the  existence  [258]  of  such  a  distinction 
in  any  case;  and,  in  the  more  recent  case  of  Allen  v.  Hayward,  the  judgment  of  the 
Court  proceeded  expressly  on  the  ground  that  the  contractor,  in  a  case  like  the  present, 
is  the  only  party  responsible.  The  last  case  so  closely  resembles  the  present,  that, 
even  if  we  had  not  considered  the  decision  right,  we  should  probably  have  felt  bound 
by  it.  But  we  see  no  reason  to  doubt  its  perfect  correctness.  It  seems  to  follow 
as  a  necessary  corollary  from  the  principles  of  the  preceding  cases,  and  entirely  to 
govern  this. 

Our  attention  was  directed  duiing  the  argument  to  the  provisions  of  the  contract, 
whereby  the  defendants  had  the  power  of  insisting  on  the  removal  of  careless  or  incom- 
petent workmen,  and  so  it  was  contended  they  must  be  responsible  for  their  non- 
removal.  But  this  power  of  removal  does  not  seem  to  us  to  vary  the  case.  The 
workman  is  still  the  servant  of  the  contractor  only,  and  the  fact  that  the  defendants 
might  have  insisted  on  his  removal  if  they  thought  him  careless  or  unskilful,  did  not 
make  him  their  servant.  In  Quarman  v.  Burnett  the  particular  driver  was  selected  by 
the  defendants  :  but  this  was  held  not  to  affect  the  liability  of  the  driver's  master, 
or  to  create  any  responsibility  in  the  defendants  ;  and  the  same  principle  applies  here. 
On  these  grounds  we  are  of  opinion  that  this  rule  must  be  made  absolute. 

Rule  absolute. 

[259]  Dow  V.  Bell.  June  18,  1849. — A  rule  for  judgment  as  in  case  of  a  nonsuit 
was  upon  the  last  day  of  term  made  absolute  on  affidavit  of  service ;  but  the 
Master  having  discovered  a  defect  in  the  affidavit,  after  the  expiration  of  the 
term,  refused  to  draw  up  the  rule  This  defect  having  been  rectified,  the  Court, 
in  the  sittings  after  term,  made  the  rule  absolute  on  motion,  on  the  ground  that 
the  rule  was  then  pending. 

[S.  C.  7  D.  &  L.  67  ;  18  L.  J.  Ex.  391.] 

In  this  case,  a  rule  nisi  had  been  obtained  for  judgment  as  in  case  of  a  nonsuit ;  and 
on  the  last  day  of  the  term  Horn  moved  to  make  the  rule  absolute,  on  affidavit  of 
service.  The  Court  made  the  rule  absolute,  but  the  Master,  after  the  expiration 
of  the  term,  having  discovered  a  defect  in  the  affidavit,  refused  to  draw  up  the  rule. 

Horn  now  moved  to  make  the  rule  absolute.  The  motion  may  now  be  made, 
under  the  particular  circumstances  of  the  case.  This  ought  to  be  considei-ed  as  a 
pending  rule.  The  statute  1  &  2  Vict.  c.  32,  s.  1,  enacts,  "that  it  shall  be  lawful  for 
the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  at  their  discretion,  to 
hold  sittings  in  Banc  in  time  of  vacation,  at  such  times  as  are  now  by  law  appointed 
for  holding  sittings  at  Nisi  Prius  in  London  and  Middlesex,  for  the  purpose  of  disposing 
of  business  then  pending  and  undecided  in  such  Courts  respectively."  And  the  2nd 
section  provides,  that  "  such  sittings  shall  be  holden  by  viitue  of  a  rule  or  order  of 
Court,  to  be  published  as  directed" by  the  Act."  Pursuant  to  this  enactment,  this 
Court,  on  the  4th  of  June  last,  made" and  published  a  rule,  under  which  the  present 
sittings  are  held.  In  that  rule  it  was  stated,  that  "  the  Court  will  at  such  sittings 
proceed  in  disposing  of  the  business  then  pending  in  the  paper  of  new  tiials,  in  the 
paper  of  special  cases,  and  in  the  paper  of  demurrers,  and  in  disposing  of  the  motions 
and  applications  which  shall  then  have  been  made  and  shall  be  then  pending,  and  in 
giving  judgment  in  all  cases  then  standing  for  judgment."  [Alderson,  B.  In  these 
sittings  after  term,  can  we  hear  any  other  rules  argued  than  such  as  could  have  been 
put  into  the  peremptory  paper  I     If  you  had  enlaiged  your  rule,  it  would  have  been 
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a  pending  rule  ;  but  is  that  the  case  now  ?  If  you  had  mentioned  it,  [260]  it  would 
have  been  enlarged  as  a  matter  of  course.]  The  defect  was  not  discovered  until  it 
was  too  late  to  amend  it ;  and  the  affidavit  is  now  correct. 

Per  Curiam.  We  think,  that,  under  the  circumstances,  the  rule  may  be  considered 
as  a  pending  rule,  and  that  it  may  now  be  made  absolute. 

Rule  absolute. 

EiCKETTS  V.  NoBfcE.  July  6,  1849. — A  defendant  having  obtained  a  rule  nisi  on  a 
motion  to  deprive  the  plaintiff  of  his  costs,  under  the  stat.  43  Geo.  3,  c.  46,  s.  3, 
the  Court  intimated  their  opinion  to  be  in  favour  of  the  plaintiff,  and  delivered 
judgment  to  the  effect  that  the  rule  ought  to  be  discharged  ;  but,  at  the  same 
time,  directed  a  suggestion  to  be  entered  on  the  record,  to  enable  the  parties  to 
raise  the  question  for  a  court  of  error : — Held,  that  so  much  of  the  rule  as  related 
to  the  entry  of  the  suggestion  was  incorrect,  as  being  inconsistent  with  the 
expressed  opinion  and  judgment  of  the  Court,  which  was  in  the  plaintiffs  favour ; 
and  the  Court  amended  the  rule  by  striking  out  the  objectionable  part. 

[S,  C.  18  L.  J.  Ex.  408.     See  3  Ex.  521 ;  154  E.  E.  951  (with  note).] 

In  this  case,  on  a  former  day,  a  rule  nisi  had  been  obtained  by  the  defendant,  to 
deprive  the  plaintiff'  of  his  costs  under  the  43  Geo.  3,  c.  46,  s.  3, — the  question  then 
being,  whether  that  statute  applied  to  arrests  under  the  1  &  2  Vict.  c.  110.  The 
judgment  of  the  Court  was  adverse  to  the  defendant,  and  to  the  effect  that  the  rule 
ought  to  be  discharged ;  but,  in  discharging  the  rule,  leave  was  given  to  the  defendant 
to  enter  a  suggestion  to  deprive  the  plaintiff  of  his  costs,  to  the  end  that  a  writ  of 
error  might  be  brought  thereon  (see  the  case,  3  Exch.  521). 
In  Easter  Term  last,  (April  23), 

Willes  moved,  on  the  part  of  the  plaintiff',  that  the  rule  should  be  amended  by 
stiiking  out  so  much  of  it  as  related  to  the  entry  of  the  suggestion.  The  rule  ought 
to  have  been  simplj'  discharged,  in  pursuance  of  the  expressed  opinion  and  judgment 
of  the  Court.  There  is  now  this  inconsistency,  for  the  Court  have  decided  that  judg- 
ment must  be  for  the  plaintiff,  and  have  in  effect  given  judgment  for  the  defendant. 
The  party  who  has  obtained  the  judgment  of  the  Court  is  obliged  to  biing  the  writ 
of  error.  In  addition  to  this,  no  suggestion  can  be  entered  ;  for,  under  the  43  Geo.  3, 
c.  46,  s.  3,  the  matter  is  to  be  decided  by  the  Court  upon  the  rule.  [Parke,  B.  Your 
argument  has  certainly  great  [261]  weight  in  it.  We  intended  to  put  the  matter  into 
such  a  shape  that  it  might  be  subject  to  further  inquiry,  that  our  opinion  might  be 
further  discussed.]     The  Court  then  called  upon 

Lush,  conti'a.  The  Court  thought  that  the  justice  of  the  case  was  on  the  side  of 
the  defendant,  but  felt,  at  the  same  time,  bound  to  decide  against  him.  This  would 
seem  to  be  the  proper  mode  of  raising  the  question  for  the  opinion  of  a  Court  of 
error,  according  to  the  books  of  practice.  Tidd's  Forms,  394,  5th  edit.  [Pollock,  C.  B. 
Will  the  plaintiff  consent,  if  the  defendant  will  undertake  to  pay  the  costs  of  the  wiit 
of  ei'ror?]  Willes,  however,  refused  to  accede  to  such  terms. 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case,  in  which  I  delivered  the  judgment  of  the  Court  some  time 
ago,  on  the  argument  of  the  rule  nisi,  was  a  motion  to  deprive  the  plaintiff'  of  his 
costs  under  the  statute  43  Geo.  3,  c.  46,  s.  3,  where  the  plaintiff  had  held  the  defen- 
dant to  bail  pursuant  to  a  Judge's  order  obtained  since  the  commencement  of  the 
suit;  and  the  Court  intimated  their  opinion  and  delivered  a  formal  judgment,  that 
the  43  Geo.  3,  c.  46,  did  not  applj^  to  the  new  process  of  capias  under  the  1  &  2  Vict. 
c.  110.  We  stated,  that,  as  the  question  had  never  yet  been  decided,  we  should,  if 
the  defendant  intimated  a  wish  for  that  course  to  be  pursued,  direct  a  suggestion  to 
be  entered  on  the  record  to  enable  the  parties  to  raise  the  question  in  a  couit  of  error; 
but  afterwards,  on  the  part  of  the  plaintiff,  it  was  said  that  there  was  no  course  by 
which  this  could  be  done  except  by  giving  judgment  in  favour  of  the  defendant,  and 
compelling  the  plaintiff  to  bring  a  wiit  of  error.  Mr.  Willes  contended,  Avith  great 
force,  that,  our  opinion  being  in  [262]  favour  of  the  plaintiff,  it  would  be  wrong  to 
force  him  to  go  to  a  court  of  error  to  obtain  what  we  thoiight  was  his  according  to  the 
justice  of  the  case ;  and  therefore,  he  objected  to  the  latter  part  of  the  judgment  as 
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to  entering  a  suggestion  and  depriving  the  plaintiff  of  costs.  We  are  of  opinion  that 
we  cannot  order  such  a  suggestion  to  be  entered  on  the  record,  our  opinion  bein-  in 
favour  of  the  plaintitt.  If  there  is  no  mode  of  raising  such  a  question  by  a  suggestion 
on  the  part  of  the  defendant,  no  suggestion  can  be  entered.  If  the  defendant  can 
propose  any  regular  and  formal  mode  of  raising  the  question  on  a  writ  of  error, 
making  himself  to  be  the  party  to  bring  such  a  writ  of  eiTor,  probal)ly  we  shall 
attend  to  it ;  but,  if  that  cannot  be  done,  that  part  of  the  judgment  which  relates  to 
the  entering  of  the  suggestion  must  be  considered  as  inoperative.  The  rule,  therefore, 
must  be  amended  by  striking  out  that  part. 
Kule  accordingly. 

Fryer  v.  Gathercole.  June  16,  1849.— In  an  action  for  a  libel  contained  in  a 
pamphlet,  a  witness  stated  that  she  had  received  a  copy  from  the  defendant,  and 
that  she  had  read  certain  portions  of  it  ;  that  she  had  "lent  it  to  A.  B.,  and  that 
he  had  afterwards  given  her  a  copy  back,  which  she  believed  to  be  the  same  she 
had  lent  to  him,  but  that  she  would  not  swear  that  it  was  the  same,  yet  that  she 
had  no  reason  to  doubt  it :— Held,  that  there  was  sufficient  evidence  of  publication 
for  the  juiy. 

[S.  C.  18  L.  J.  Ex.  389;  13  Jur.  512.] 

Case  for  a  libel  contained  in  a  pamphlet.  The  defendant  pleaded  not  guilty  ;  upon 
which  issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  last  Cambridge  Spring  Assizes,  in  order 
to  prove  the  publication  of  the  libel  by  the  defendant,  a  female  witness  was  called, 
who  said,  "  The  defendant  gave  me  a  pamphlet.  He  gave  it  to  me  when  it  was  first 
published.  I  told  him  I  had  heard  there  was  a  pamphlet  concerning  the  correspondence 
between  him  and  Mr.  Fryer ;  I  asked  him  for  the  loan  or  gift  of  it,  and  he  gave  it 
me."  Upon  a  copy  of  the  pamphlet  being  put  into  her  hand,  she  added,  "This  is  my 
handwriting.  I  believe  this  to  be  the  pamphlet.  It  was  [263]  like  it  and  in  this 
form.  I  read  different  portions  of  it,  and  lent  it  to  several  persons.  It  was  returned 
to  me,  and  then  I  wrote  this  upon  it."  Upon  cross-examination,  she  stated,  "The 
defendant  has  given  me  different  tracts  at  different  times.  I  cannot  swear  that  this 
is  the  same  pamphlet  the  defendant  gave  me.  It  is  an  exact  copy,  if  it  is  not  the  same. 
It  is  the  one  I  wrote  upon.  I  cannot  say  I  got  back  the  same  copy  I  lent.  I  only  say 
it  is  exactly  like  it.  If  that  is  not  the  copy  the  defendant  gave  me,  I  do  not  know 
what  has  become  of  it."  It  was  thereupon  objected,  on  the  part  of  the  defendant, 
that  there  was  no  evidence  that  the  copy  which  the  witness  had  received  from  the 
person  to  whom  she  had  lent  one,  was  the  copy  she  had  received  from  the  defendant, 
and,  therefore,  that  it  ought  not  to  be  received  in  evidence.  The  learned  Chief 
Baron,  however,  was  of  a  different  opinion,  and  admitted  the  pamphlet,  and  the 
plaintiff  had  a  verdict. 

In  Easter  term  last, 

Prendergast  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  this  pamphlet 
was  improperly  admitted. 

Byles,  Serjt.,  O'Malley,  and  Couch,  now  shewed  cause.  The  evidence  was  properly 
admitted  ;  for  there  was  some  evidence  for  the  jury,  that  the  pamphlet  produced  was 
that  which  the  witness  received  from  the  defendant.  She  stated  that  she  believed  it 
to  be  the  same.  The  probabilities  of  the  case  are  in  favour  of  its  identity ;  and  there 
is,  moreover,  distinct  evidence  that  it  was  the  same.  In  cases  of  handwriting  the 
belief  of  the  witness  is  sufficient.  [Parke,  B.  The  witness  can  hardly  be  taken  to 
say,  '■  I  believe  this  to  be  the  same  copy,  from  its  appearance.  I  lent  a  copy  and  he 
returned  me  one,  and  I  have  no  reason  for  supposing  otherwise  than  that  the  one 
returned  is  the  same  as  that  I  lent  the  person."]  There  was  some  evi-[264]-denco 
for  the  jury,  for  the  probability  was,  that  the  work  returned  was  the  same.  If  a 
person  were  to  place  a  book  upon  a  shelf,  and  were  to  return  some  time  afterwards, 
and  to  take  one  from  it,  having  the  appearance  of  being  the  same,  the  reasonable 
presumption  would  be  that  it  was  so.  The  matter,  therefore,  was  a  proper  one  for 
their  consideration. 

Prendergast  and  Palmer,  in  support  of  the  rule.  There  was  not  the  slightest 
evidence  of  identity  in  this  case.     The  witness  could  not  identify  the  pamphlet  by 
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any  marks.  The  plaintift'  is  under  the  necessity  of  proving  that  the  particular 
pamphlet  is  the  one  which  the  defendant  published.  Take  the  case  of  a  publication 
of  large  circulation,  as  the  Times,  for  example  ;  there  the  witness  might  say,  that  she 
believed  the  copy  to  be  the  same  with  that  she  had  lent.  The  belief  of  a  witness  may 
be  sufficient  for  the  purpose  of  identifying  persons  or  handwriting,  but  this  stands 
upon  altogether  a  different  principle.  [Alderson,  B.  Suppose  a  witness  says,  "  The 
prisoner  gave  me  a  bad  shilling,  and  1  gave  it  to  my  servant  to  put  into  a  drawer,  and 
she  returned  and  gave  me  a  bad  shilling,  saying  that  the  drawer  was  locked."  The 
servant,  before  the  trial  of  the  prisoner,  dies,  having  said  that  she  believes  the 
witness's  to  be  the  same  coin, — would  not  that  be  sufficient  to  identify  it?  Or 
suppose  I  pass  my  hand  across  my  eyes  for  an  instant,  so  as  to  lose  sight  of  the  coin 
for  a  momenc,  cannot  I  prove  the  identity  1  Such  a  case,  although  an  extreme  one, 
falls  within  the  same  principle.  Parke,  B.  The  only  difficulty  arises  from  this — that 
the  person  to  whom  the  pamphlet  was  lent  might  have  been  called,  to  have  stated  that 
he  returned  the  same  work  he  received.]  In  the  case  put  by  the  other  side,  of  a  book 
being  placed  upon  a  shelf,  there  is  no  intermediate  agent ;  and,  therefore,  no  better 
evidence  could  be  adduced. 

[265]  Pollock,  C.  B.  We  are  all  of  opinion  that  this  evidence  was  properly 
admitted  ;  and  theiefoie,  that  this  rule  ought  to  be  discharged.  My  Brother  Parke 
entertained  some  doubts  at  first  upon  the  question  ;  but  he  stated  to  us  before  he  left 
the  Court,(rt)  that  those  doubts  had  been  entirely  removed.  It  appears  to  me  that 
the  question  is  resolved  into  one  of  degree  only.  When  the  circumstances  of  the  case 
are  examined,  it  appears  that  the  witness  could,  with  pi'opriety,  say  no  more  than 
this:  "1  believe  the  pamphlet  produced  to  be  the  same  as  that  I  received  from  the 
defendant,  because  I  received  it  from  the  person  to  whom  I  had  lent  it,  and  for  this 
I'eason,  I  expected  to  receive  the  same  back  again  ;  and  I  had  no  reason  to  think  it 
was  not,  although  I  cannot  positively  identify  it."  If  she  had  put  her  name  upon  it 
before  the  witness  had  lent  it,  there  would  have  been  no  doubt  about  the  matter; 
but  here  she  did  so  after  it  was  returned.  Independently  of  this  fact,  theiefore.  the 
question  is,  whether  there  is  any  evidence  that  the  copy  she  had  received  back  was 
the  identical  copy  given  to  her  by  the  defendant.  My  Brother  Alderson  has  put 
several  hypothetical  cases  in  the  course  of  the  argument,  by  way  of  illustration.  Now, 
without  consideiing  the  case  of  coin,  let  us  suppose  the  case  of  a  copy  of  a  book, — a 
book  which  is  extremely  scarce,  as  for  instance,  one  of  which  only  two  or  three  copies 
exist, — and  suppose  a  person  from  the  British  Museum  wei'e  to  be  called  as  a  witness, 
and  he  were  to  say,  "  Mr.  A.  B.  asked  for  the  work  the  other  day,  and  it  was  lent 
him,  and  he  had  it  in  his  possession  for  some  time,  and  he  returned  this  one  to  me. 
I  believe  this  to  be  the  same  work  he  received,  but  I  will  not  pledge  my  oath  to  its 
being  so.  'I  here  are  but  two  other  copies  of  the  work,  one  at  Paris,  the  other  at 
Vienna."  Such  a  circumstance  would  exclude  almost  all  possibility  that  the  work 
returned  was  not  the  same.  Now,  [266]  suppose  that  a  few  other  copies  of  the  work 
existed,  still  there  would  Ije  some  evidence  to  go  to  the  jury  of  the  identity  of  the 
book.  The  evidence  would  be  weaker.  If  a  solitary  copy  only  existed,  the  copy 
returned  could  not  but  be  the  same  ;  and  in  that  case,  the  evidence  must  have  been 
received.  If  there  were  twenty  copies,  the  probability  of  its  identity  would  be  less ; 
and  so  if  there  were  five  hundred,  less  still  ;  and  so  on.  In  addition  to  this,  the  more 
frequently  the  party  lends  it,  the  probability  becomes  less  that  the  one  returned  is 
the  same  with  that  lent;  but  of  that  probability  the  jury  are  to  be  the  judges.  It 
thei'efore  appears  to  me,  that,  when  the  matter  is  cai-efully  examined,  it  comes  to  a 
meie  question  of  degiee  or  weight;  but  still  there  is  some  evidence  for  the  jury.  If 
there  were  some  legal  evidence  to  go  to  the  jury  in  this  case,  there  is  no  doubt  that 
they  were  justified  in  their  verdict;  and,  as  there  was  some  evidence  to  go  to  the 
jury,  and  the  objection,  if  any,  was  to  the  weight  of  it,  the  work  was  properly  received. 
This  rule  ought  therefore  to  be  discharged. 

Alderson,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  there  is  some 
evidence  to  go  to  the  jury,  whenever  there  is  such  a  coincidence  of  admitted  facts  as 
to  make  it  more  reasonable  to  conclude  one  thing  I'ather  than  another.  The  question 
here  is,  whether  the  book  produced  is  the  same  as  that  the  witness  received  from  the 
defendant.     She  said  that  she  had  read  a  portion  of  it.     She  lent  it  to  A.  B. ;  he  had 
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it,  and  it  was  out  of  hei'  power  and  keeping  for  some  time.  He  returns  her  a  book, 
which  is  apparently  the  same ;  and  she  believes  it  to  be  so.  It  was  open  to  the 
defendant's  counsel  to  have  contended  that  it  was  not  the  same,  but  that  another  copy 
had  been  substituted  in  its  place.  And,  if  the  jury  had  thought  that  it  was  probable 
that  the  book  was  not  the  same,  they  would  have  said  so  by  their  verdict.  What  is 
true  in  one  case  of  lending  is  true  in  many.  The  less  scarce  the  work  may  be,  the 
[267]  probability  of  its  being  the  same  may  become  the  less ;  but  after  all,  it  is  only 
a  question  of  degree.  If  I  give  a  shilling  to  a  person,  to  take  up  stairs  and  to  put 
away,  and  he  hands  me  one  back  as  the  same,  it  would  be  a  question  for  the  jury 
to  say  whether  it  is  the  same  ;  and  there  is  nothing  unieasonable  in  it,  if  they  hnd 
that  it  is.  In  some  cases,  no  doubt,  the  evidence  might  be  so  weak  that  no  reasonable 
person  would  act  upon  it.  In  this  case,  the  evidence  was  properly  admitted  ;  the 
objection  in  reality  ought  to  have  been  directed  to  its  weight,  and  not  to  its 
admissibility. 

Rule  discharged. 

HOLLiXGWORTH  V.  Palmer.  July  11,  1849.— Under  the  7  <t  S  Vict.  c.  112,  s.  15, 
a  justice  of  the  peace  is  not  authorised  to  act  upon  the  personal  application  of  the 
administrator  of  a  seaman,  but  only  upon  the  application  of  the  seaman  himself. — 
In  an  action  of  trespass  again.st  a  magistrate,  for  breaking  and  entering  the 
plaintifl's  rooms  &.C.,  and  seizing  his  goods,  the  notice  of  action  stated,  "I,  J.  H., 
(the  plaintiff,)  do  hereby,  according  to  the  form  of  the  statute  &c.,  give  you  notice, 
that  I  shall,  by  my  attornies  Messrs.  E.  &  S.,  of  &(;.,  at  or  soon  after  "the  expira- 
tion of  one  calendar  month  &c.,  cause  a  writ  of  summons  to  be  sued  out  &c.,  for 
that  you,  on  &c.,  with  force  and  arms  &c.,  caused  a  distress  to  be  levied  at  my 
office  of  business,  at  &c.  on  certain  goods  &c.  belonging  to  me,  being  in  and  upon 
the  said  premises,  by  virtue  of  a  warrant  under  your  hand  and  seal,  bearing  date 
&c.,  without  any  reasonable  or  probable  cause  &c. ;  whereby  &c.  I  was  then 
greatly  hurt  &c."  This  notice  was  indorsed  "Messrs.  E.  &  S,,  of  &c.,  attornies 
for  the  within-named  J.  H."  After  this  notice  had  been  served,  Messrs.  E  &  S. 
dissolved  partnership,  and  the  action  was  brought  by  S.  alone  : — Held,  that  the 
notice  of  action  was  sufficient,  although  the  action  was  for  a  trespass,  and  the 
notice  stated  it  to  be  for  causing  a  distress  to  be  levied  ;  and  also  that  the 
indorsement  was  sufficient,  the  change  of  attorney  being  immaterial. 

[S.  C.  18  L.  J.  Ex.  409.] 

This  was  an  action  of  trespass,  brought  by  the  plaintiff  against  the  defendant,  for 
breaking  and  entering  certain  rooms,  offices,  and  premises  of  the  plaintiff,  situate  in 
the  borough  of  Hull,  and  there  seizing  certain  goods  of  the  plaintiff's,  and  detaining 
the  same  until  he  paid  the  defendant  the  sum  of  161.  15s.  6d. 

The  defendant  pleaded  not  guilty  Ijy  statute. 

The  cause  came  on  for  trial  at  the  Spring  Assizes  for  Yorkshire,  in  1848,  before 
Alderson,  B.,  when  a  verdict  was  found  foi-  the  plaintiff  for  161.  15s.  6d.  damages  and 
40s.  costs,  subject  to  the  opinion  of  the  Court  on  the  following  case  : — The  plaintiff 
is  a  shipowner  residing  in  the  suburbs  of  the  borough  of  Hull,  and  having  a  counting- 
[268]-house  in  that  town.     The  defendant  is  a  justice  of  the  peace  for  that  place. 

'I he  plaintiff  was  the  owner  of  a  steam  vessel  called  the  "Stephen  Wright,"  which, 
in  the  month  of  September,  1845,  sailed  from  the  port  of  Hull  with  a  cargo  of  coals, 
for  Monte  Video,  in  South  America.  Joseph  Jackson  was  the  master  of  the  vessel 
for  the  then  intended  voyage,  and,  before  leaving  Hull,  engaged  a  seaman  named 
Edward  Eaisbeck  Wood,  who  signed  articles,  by  which  he  agreed  with  the  master  to 
proceed  on  board  the  said  vessel  as  a  seaman,  from  the  port  of  Kingston-upon-Hull  to 
the  port  of  Monte  Video,  and  back  to  Kingston-upon-Hull,  for  the  wages  of  21.  10s. 
a  month.  The  ship  arrived  safely  at  Monte  Video,  and  there  delivered  her  cargo  of 
coals,  and  thereby  earned  freight'  From  Monte  Video  the  ship  sailed  to  the  coast  of 
Patagonia,  where  she  took  in  a  cargo  of  guano,  and  afterwards,  on  the  26th  of  July, 
the  ship  sailed  from  the  coast  of  Patagonia,  with  the  said  cargo  of  guano,  bound  to 
England.  On  the  lOth  and  11th  of  August  following,  whilst  on  her  voyage,  there 
was  a  hurricane  ;  and  on  the  1 1th,  the  ship  was  struck  by  a  very  heavy  sea,  by  which 
she  was  much  damaged.     The  captain  then  wished  and  intended  to  take  her  to  Monte 
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Video,  but,  on  her  way  there  afterwards,  on  the  19th  of  August,  at  two  o'clock  in  the 
morning,  the  ship  struck  on  the  Cntteras  Kecks,  near  Fiords,  and  immediately  filled 
and  went  down,  and  was  then  perfectly  lost.  E.  li.  Wood  was  then  on  board,  and  he, 
with  the  captain  and  the  other  seamen,  saved  themselves  in  the  rigging.  At  daylight, 
several  of  the  other  seamen  left  the  wreck,  and  attempted  to  save  themselves,  but  were 
drowned  in  the  attempt.  The  captain  himself  attempted  to  do  so,  but  afterwards 
got  to  the  wreck,  and  remained  on  it,  having  no  hope  at  the  time  of  saving  himself. 
Between  seven  and  eight  o'clock  on  that  morning.  Wood  left  the  wreck,  but  was 
drowned  in  attempting  to  save  his  life.  The  wages  due  to  [269]  Wood  for  bis  service 
on  board  the  said  ship  from  the  time  such  ship  sailed  from  Hull  are  admitted  to 
amount  to  the  sum  of  161.  3s.  Igd.,  if  the  Court  should  be  of  opinion' that  such  wages 
were  due  under  the  circumstances  stated  in  this  case. 

The  master  returned  to  Hull  in  December,  1816,  and  on  the  22iid  of  December, 
1846,  signed  the  following  certificate,  which  is  the  only  one  he  ever  signed  : — 

"Hull,  22nd  of  December,  1846. 

"  This  is  to  certify,  that  the  late  E.  R.  Wood,  able  seaman  of  the  late  brig  '  Stephen 
Wright,' of  Hull,  when,  on  the  11th  of  August,  1846,  the  said  brig  was  struck  by  a 
tremendous  sea,  did  all  in  his  power  to  lighten  her,  and  get  her  into  a  place  of  safety  ; 
and  on  the  19th  of  August,  the  vessel  got  upon  the  Catteras  Rocks,  and  became  a 
total  wreck.     He  was  drowned  in  attempting  to  save  his  life. 

"J.  S.  Jackson,  late  Master." 

E.  R.  Wood  died  intestate,  and  letters  of  administration  wei's  gi-anted  by  the 
proper  Ecclesiastical  Court  to  James  Wood,  his  father,  on  the  30th  of  April,  1847. 
On  the  3i'd  of  June,  1847,  the  plaintiff  and  James  Wood  appeared  before  the  defendant 
at  the  police  court  in  Hull,  when  the  defendant,  after  hearing  both  parties  and  their 
witnesses,  made  the  following  order : — 

"Borough  of  Kingston-upon-Hull. 

"  Whereas  information  and  complaint  have  been  this  day  made  unto  me,  Thomas 
AV'illiam  Palmer,  Esq.,  one  of  lier  iVlajesty's  justices  of  the  peace  in  and  for  the  said 
borough  of  Kingston-upon-Hull,  and  residing  within  the  said  borough,  upon  oath  of 
James  Wood,  administrator  of  the  estate  and  effects  of  Edward  Raisbeck  Wood, 
deceased,  late  of  the  said  borough  of  Kingston-upon  Hull,  maiinei',  that,  on  the  16th 
day  of  September,  A.D.  1845,  the  said  Edward  Kaisbeck  Wood  was  hired  by  Joseph 
Jackson,  master  of  a  certain  British  brig  or  vessel  called  the  'Stephen  AA'right,'  [270] 
of  which  John  Hollingworth,  of  the  said  borough,  a  subject  of  hei'  Majesty,  was  owner, 
to  serve  him  the  said  Joseph  Jackson  in  the  merchant  service,  as  seaman,  and  not  as 
an  apprentice  or  master,  on  board  the  said  brig,  from  the  port  or  place  of  Kingston- 
upon-Hull  aforesaid,  to  the  port  or  place  of  Monte  Video,  beyond  the  seas,  and  back 
to  the  said  port  or  place  of  Kingston-upon-Hull,  for  the  wages  of  21.  10s.  per  month  ; 
and  that  he  the  said  Edward  Raisbeck  Wood  duly  performed  the  said  service,  and  was 
living  up  to  the  time  of  the  wreck  and  total  loss  of  the  said  brig,  which  took  place  on 
the  19th  of  August,  1846  ;  and  that  he  the  said  John  Hollingworth  now  neglects  and 
refuses  to  pay  to  the  said  James  Wood,  who  claims  as  administrator  of  the  estate  and 
effects  of  the  said  E.  R.  Wood,  since  deceased,  the  sum  of  161.  3s.  Hd.,  being  the 
balance  of  wages  due  to  the  said  E.  R.  Wood  for  his  said  service  to  the  time  of  the 
said  wreck,  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided.  And 
whereas,  by  a  certificate  signed  by  the  said  Joseph  Jackson,  master  as  aforesaid,  dated 
the  22nd  day  of  December,  1846,  this  day  produced  before  me,  it  appears  that  the 
said  E.  R.  Wood  did  his  duty  as  a  seaman  on  board  the  said  brig  until  her  total  loss, 
to  the  satisfaction  of  the  said  master.  And  whereas  the  said  John  Hollingworth  having 
appeared  before  me,  in  pursuance  of  a  summons  for  that  purpose,  hath  not  proved  to 
me  that  the  said  balance  of  wage.s,  justly  due  to  the  said  E.  R.  Wood  to  the  time  of 
the  .said  wreck,  has  been  paid  to  the  said  E.  R.  Wood  in  his  lifetime,  or  to  the  said 
James  Wood,  as  the  administrator  of  the  said  E.  R.  Wood  as  aforesaid,  since  his 
decease,  nor  hath  shewed  any  just  cause  why  the  said  wages  should  not  be  paid  to  the 
said  James  Wood,  as  such  administrator  as  aforesaid,  and  hath  not  paid  the  same,  I 
therefore,  having  examined  into  the  truth  and  matter  of  the  said  complaint,  by  oath 
of  the  said  James  Wood,  and  of  the  evidence  tendered  on  behalf  of  him  and  of  the 
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said  John  Hollingwofth  respectively,  and  [271]  upon  due  con.sidei-ation  had  thereof, 
do  hereby  adjudge,  determine,  and  order,  that  he  the  said  John  Hollingworth,  upon 
due  notice  hereof  do  pay  or  cause  to  be  paid  to  him  the  said  James  Wood,  the  sum  of 
161.  3s.  Ud.,  being  the  balance  of  wages  appearing  to  be  owing  to  the  said  E.  R.  Wood 
as  aforesaid,  and  now  due  to  the  said  James  Wood,  as  administrator  of  the  estate  and 
effects  of  the  said  E.  R.  Wood.  Given  under  my  hand  and  seal,  the  3rd  dav  of 
June,  1847."  ^ 

A  copy  of  the  said  order  was,  the  same  day,  served  on  the  plaintiff. 

On  the  6th  day  of  July,  1817,  the  defendant  made  his  warrant  under  his  hand  and 
seal,  reciting  the  said  order,  and  directing  one  of  the  constables  of  the  borough  of 
Hull  to  seize  the  plaintiff's  goods  as  a  distress,  to  enforce  payment  of  the  said  sum  of 
161.  3s.  Ud.,  and  lis.  6d.  for  costs.  On  the  9th  of  July,  the  plaintiff's  goods  were 
seized  under  such  warrant,  and  the  plaintiff  paid  the  sum"  of  161.  1.5s.  6d.,  to  prevent 
the  sale  of  his  goods.  On  the  14th  of  July,  the  defendant  was  personally  served  with 
notice  of  action,  in  the  following  form  : — 

"To  Thomas  William  Palmer,  Esq.,  acting  as  one  of  Her  Majesty's  Justices 
of  the  Peace  foe  the  Town  or  Boro'  of  Kingston-upon-Hull. 
"  Sir, — I,  John  Hollingworth,  of  the  said  town  or  borough  of  Kingston-upon-Hull, 
in  the  county  of  York,  merchant,  do  hereby,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  give  you  notice  that  I  shall,  by  my  attornies  Messrs. 
England  &  Shackles,  of  Kingston-upon-Hull  aforesaid,  at  or  soon  after  the  expiration 
of  one  calendar  month  from  the  time  of  your  being  served  with  this  notice,  cause  a 
writ  of  summons  to  be  sued  out  of  the  Court  of  E.xchequer  of  Pleas  at  Westminster 
against  you  [272]  at  my  suit,  and  proceeded  thereupon  according  to  law.  For  that 
you,  the  said  Thomas  William  Palmer,  on  the  9th  day  of  July  instant,  with  force  and 
arms  caused  a  distress  to  be  levied  at  my  office  of  business  and  premises  situate  in 
Manor-street,  in  Kingston-upon-Hull  aforesaid,  on  certain  goods  and  chattels  belonging 
to  me,  and  being  in  and  upon  the  said  office  and  premises,  by  virtue  of  a  warrant  under 
your  hand  and  seal,  bearing  date  the  6th  July  instant,  without  any  reasonable  or 
probable  cause  whatsoever,  contrary  to  the  law  and  custom  of  this  realm,  and  against 
the  will  of  me  the  said  John  Hollingworth  ;  whereby  I  the  said  John  Hollingworth 
was  then  not  only  greatly  hurt  and  injured,  but  was  also  thereby  greatly  exposed  and 
injured  in  my  credit,  character,  and  circumstances,  and  othei-  wrongs  to  me  the  said 
John  Hollingworth  then  did,  to  my  damage  of  1001.,  and  against  the  peace  of  our 
Lady  the  now  Queen.  Dated  this  12th  day  of  July,  in  the  year  of  our  Lord,  1847. — 
Yours  &c.,  "  John  Hollingworth,  of  No.  2  Bond-street,  in  the 

parish    of    Sculcoates,    in    the    said    town    or 
borough  of  Kingston-upon-Hull." 

(Indorsement  on  Notice.) 

"  Messrs.  England  &  Shackles,  of  No.  7  Land  of  Green  Ginger,  in  the  said  Town 
or  Boro'  of  Kingston-upon-Hull,  in  the  county  of  York,  Attornies  for  the  within-named 
John  Hollingworth." 

Afterwards,  the  partnership  between  the  said  John  England  and  George  Lawrence 
Shackles  being  dissolved,  the  said  John  England  wrote  the  following  note,  addressed 
to  the  defendant : — 

"Hull,  15th  November,  1847. 

"Dear  Sir,— In  pursuance  of  my  promise,  I  now  send  you  a  second  copy  of  Mr. 
Hollingworth 's  notice.  The  contemplated  action  cannot  now  be  brought  by  myself 
and  Mr.  Shackles,  by  reason  of  our  dissolution,  of  [273]  which  you  are  aware,  but 
will  be  commenced  "by  John  England  &  Son,  my  present  firm.— I  am,  dear  Sirs, 
yours  truly,  "John  England. 

"  Thomas  W.  Palmer,  Esq." 

The  writ  in  this  action  was  issued  on  the  18th  of  November,  1847. 

The  questions  for  the  opinion  of  the  Court  were. 

First,  whether,  under  the  circumstances  stated  in  the  case,  and  with  reference  to 
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7  &  8  Vict.  c.  112,  the  administrator  of  Edward  Raisbeck  Wood  was  entitled  to  the 
said  sum  of  161.  3s.  lid. 

Secondly,  whether  the  order  set  out  in  the  case  was  sufficient  to  justify  the  defen- 
dant in  issuing  his  warrant  against  the  plaintiffs  goods. 

Thirdly,  and  generally,  whether,  undei'  the  circumstances  therein  mentioned,  this 
action  lay. 

If  the  Court  should  be  of  opinion  that  the  administrator  of  Wood  was  so  entitled, 
and  that  the  said  older  was  sufficient,  or  if  the  Court  should  be  of  opinion,  that,  under 
the  circumstances  therein  stated,  this  action  did  not  lie,  a  verdict  was  to  be  entered  for 
the  defendant ;  but  if  the  Court  should  be  of  opinion  that  the  administrator  of  Wood 
was  not  so  entitled,  or  that  the  said  order  was  not  sufficient,  and  that,  under  the  circum- 
stances therein  stated,  this  action  did  lie,  then  the  verdict  was  to  stand. 

The  plaintiff's  points  for  argument  were. 

First,  that  the  7  &  8  Vict.  c.  1 1  "2,  does  not  extend  to  the  case  of  a  deceased  seaman. 

Secondly,  that  if  the  representative  of  a  deceased  seaman  can  proceed  under  the 
Act,  the  facts  of  the  case  do  not  bring  the  administrator  of  E.  R.  Wood  within  the 
provisions  of  the  1 7th  section. 

Thirdly,  that  no  wages  are  shewn  to  have  been  due  by  the  plaintiff  to  E.  R.  Wood 
at  the  time  of  his  death. 

[274]  The  defendant's  points  were, 

First,  that,  as  the  ship  was  lost  on  the  19th  of  August,  and  the  seaman  Wood  did 
not  leave  the  wreck  and  was  not  drowned  until  between  7  and  8  o'clock  in  the  morning 
of  the  SOth,  he  was  entitled  to  his  wages  up  to  the  time  of  the  loss  of  the  ship,  by  the 
]  7th  section  of  stat.  7  &  8  Vict.  c.  112,  even  although  the  ship  had  not  previously 
earned  freight.  And  the  certificate  of  the  captain,  produced  before  the  defendant,  as 
stated  in  the  order,  was  "  to  the  effect "  of  the  certificate  mentioned  in  and  required 
by  the  said  section. 

Secondly,  that  the  ship  did  earn  freight  before  she  was  lost.  She  sailed  from  Hull 
with  a  cargo  of  coals  for  Monte  Video.  She  arrived  there,  and  delivered  her  cargo. 
She  then  proceeded  to  Patagonia,  where  she  took  in  a  cargo  of  guano  for  England, 
and  sailed  ;  and,  it  was  on  this  last  voyage  she  was  lost.  That  the  ship,  therefore, 
earned  freight,  and,  having  earned  it,  the  seaman  Wood  was  entitled  towages,  entirely 
irrespective  of  stat.  7  &  8  Vict.  c.  112,  or  any  other  statute. 

Thirdly,  that  the  plaintiff  was  not  entitled  to  a  verdict,  there  being  no  proof  of  a 
breaking  or  entry  of  his  rooms  or  premises.  That,  as  the  declaration  contained  one 
count  only,  and  that  was  for  breaking  and  entering  the  plaintiff's  rooms  and  seizing 
his  goods  and  detaining  them  until  he  paid  certain  money,  the  substantive  trespass  was 
the  breaking  and  entry  of  the  rooms,  and  that  the  seizing  and  detaining  of  the  goods 
were  matter  of  aggravation  merely  ;  and,  as  theie  was  no  evidence  whatever  of  the 
substantive  cause  of  action  stated,  the  plaintiff  could  not  by  law  recover  damages  for 
the  matter  of  aggravation. 

Fourthly,  that  the  notice  of  action  in  the  case  was  bad,  inasmuch  as  it  varied  from 
the  declaration  afterwards  delivered,  in  stating  the  cause  of  action  ;  that  the  notice 
stated  the  cause  of  action  to  have  been  the  causing  a  distress  to  be  levied  at  the 
plaintiff's  office  of  business,  on  certain  of  [275]  his  goods  and  chattels,  by.  virtue  of  a 
warrant  of  the  defendant,  whereas  the  action  afterwards  brought  was  for  breaking  and 
entering  the  plaintiff's  rooms  and  premises.  Also,  that  the  notice  of  action  was  bad 
in  this,  that  it  was  indorsed  in  the  name  of  Messrs.  England  and  Shackles,  and  that 
afterwards,  and  before  action,  that  partnership  was  dissolved,  and  Shackles  had  no 
longer  authority  to  act  as  attorney  for  the  plaintiff' or  to  receive  anv  tender  of  amends 
which  might  have  been  made  by  the  defendant.  That  it  was  intended  to  be  argued, 
that,  on  Shackles  quitting  the  partnership,  there  should  have  been  a  new  notice  of 
action  given,  shewing  to  whom  such  tender  (if  any)  might  'lawfully  be  made.  And 
that,  if  the  notice  by  Messrs.  England  &  Son,  dated  the  15th  of  November,  1847,  was 
to  be  deemed  a  new  notice,  that,  in  such  case,  it  was  bad  for  not  stating  the  cause  of 
action,  inasmuch  as  it  was  not  given  a  month  before  action  brought. 

The  case  was  argued  in  Easter  Term  last,  (April  25),  by 

Corrie,  for  the  plaintiff",  who  cited  Aihray  v.  Burrmighs  (1  Doug.  263),  ValJance  v. 
Siiklell  (6  A.  &  E.  932),  Beilhii  v.  Shrphfrd  (3  Exch.  40),  Sabin  v.  De  Burgh  (2  Camp. 
196),  Ihamrell  v.  Penmrk  (7'B.  &  C.  536),  Lancaster  v.  Ch-eaves  (9  B.  &  C.  628),  and 
Creeps  V.  Burden  (Cowp.  640). 
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Archbold,  contra.(fe) 

[276]  The  juclgment  of  the  Court  was  now  delivered  by 

Parke,  B.    (His  Lordship,  after  stating  the  case  and  pleadings,  proceeded :)— The 
order  and  warrant  were  made  [277]  under  the  authority  then  supposed  to  be  given 

(h)  The  following  sections  of  the  statutes  were  commented  upon  in  the  course  of 
the  argument : — 

The  -59  Geo.  3,  c.  58,  s.  1,  enacts,  "  It  shall  be  lawful  for  any  seaman,  mariner,  or 
other  persons  (except  masters  or  apprentices),  who  shall  have  served  on  any  ship  or 
vessel  trading  from  any  port  or  place  or  ports  or  places  in  that  part  of  the  United 
Kingdom  called  England,  to  ports  beyond  the  seas  or  to  any  other  port  or  place  in 
Great  Britain,  by  virtue  or  in  pursuance  of  any  contract  or  engagement  in  writing  or 
not  in  writing,  and  whether  the  same  be  by  parol  or  by  deed  under  seal,  or  otherwise, 
in  case  the  master,  or  commander,  or  other  person  having  or  taking  the  charge  of  any 
such  ship  or  vessel,  after  the  expiration  of  two  days  from  the  time  of  entry  of  such 
ship  or  vessel  at  the  Custom-house,  or  from  delivery  of  her  cargo,  or  from  the  time 
when  such  seaman,  or  mariner,  or  other  person,  (except  as  aforesaid,)  shall  be  dis- 
charged, which  shall  first  happen,  (unless  an  agreement  shall  have  been  made  and 
entered  into  to  the  contrary,  and  in  that  case  after  the  expiration  of  the  time  so  stipu- 
lated or  agreed  for  the  payment  of  such  wages  as  aforesaid),  neglect  or  refuse  to  pay 
to  any  such  seaman,  mariner,  or  other  person  (except  as  aforesaid),  his  or  their  wages 
or  any  part  thereof,  to  complain  to  any  justice  or  justices  of  the  peace  residing  in  or 
near  to  the  place  where  such  ship  or  vessel  shall  have  ended  her  voyage,  or  been  cleared 
at  the  Custom-house,  or  delivered  her  cargo,  or  to  any  justice  or  justices  of  the  peace 
residing  in  or  near  to  the  place  where  such  master,  or  commander,  or  other  person  having 
or  taking  the  charge  of  any  such  ship  or  vessel,  or  (in  case  of  there  being  no  master, 
or  commander,  or  other  person  in  charge  of  such  ship  or  vessel),  where  any  owner  or 
owners  thereof  shall  then  happen  to  be  ;  and  thereupon  it  shall  be  lawful  for  any  such 
justice  or  justices  of  the  peace  respectively,  and  they  are  hereby  required,  upon  such 
complaint  made  to  them  upon  oath  or  affirmation,  to  issue  a  summons  to  such  master, 
or  commander,  or  other  person  having  or  taking  the  charge  of  any  such  ship  or  vessel, 
or  (in  case  there  being  no  master,  or  commander,  or  other  person  in  charge  of  any 
such  ship  or  vessel),  to  such  owner  or  owners  thereof,  to  appear  before  them  at  such 
time  and  place  to  be  in  such  summons  specified  ;  and  upon  the  party  or  parties 
appearing  in  pursuance  of  such  summons,  or  not  appearing  after  being  so  summoned, 
the  said  justice  or  justices  shall,  and  they  are  hereby  empowered,  to  examine  upon 
oath  such  seaman,  mariner,  or  other  person  (except  a?  aforesaid),  or  any  other  witness 
or  witnesses,  touching  any  such  complaint,  or  any  difference  or  dispute  respecting  such 
wages,  and  to  make  such  order  for  payment  of  so  much  wages  to  such  seaman,  mariner, 
or  other  person  as  aforesaid."  It  then  provides  for  the  levy  of  the  penalty  by  distress. 
The  5  &  6  Will.  4,  e.  19,  s.  1-5,  enacts,  "that,  in  all  cases  of  wages,  not  exceeding 
201.,  which  shall  be  due  and  payable  to  a  seaman  for  his  service  in  any  ship  as  afore- 
said, it  shall  be  lawful  for  any  justice  of  the  peace,  in  any  part  of  her  Majesty's 
dominions,  residing  near  to  the  place  where  the  ship  shall  have  ended  her  voyage, 
cleared  at  the  Custom-house,  or  discharged  her  cargo,  or  near  to  the  place  where  the 
master  or  owner  upon  whom  respectively  the  claim  is  made  shall  be  or  reside,  upon 
complaint  on  oath  to  be  made  to  such  justice  by  any  such  seaman,  or  on  his  behalf,  to 
summon  such  owner  or  master  to  appear  before  him  to  answer  such  complaint ;  and, 
upon  the  appearance  of  such  master  or  owner,  or  in  default  thereof,  in  due  proof  of 
his  having  been  summoned,  such  justice  is  hereby  empowered  to  examine,  upon  the 
oath  of  the  parties  and  their  respective  witnesses,  (if  there  be  any),  touching  the  com- 
plaint and  the  amount  of  wages  due,  and  to  make  such  order  for  payment  thereof  as 
shall  to  such  justice  appear  reasonable  and  just;  and,  in  case  such  order  shall  not  be 
obeyed  within  two  days  next  after  the  making  thereof,  it  shall  be  lawful  for  such 
justice  to  issue  his  warrant  to  lew  the  amount  of  the  wages  awarded  to  be  due,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  party  on  whom  such  order  for 
payment  shall  be  made,  rendering  to  such  party  the  overplus  (if  any  shall  remain  of 
the  produce  of  the  sale),  after  deducting  thereout  all  the  charges  and  expenses  incurred 
by  the  seaman  in  the  making  and  hearing  of  the  complaint,  as  well  as  those  incurred 
by  the  distress  and  lew,  and  in  the  enforcement  of  the  justice's  order;  and,  in  case 
sufficient  distress  cannot  be  found,  it  shall  be  lawful  for  the  said  justice  to  cause  the 
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by  the  7  &  8  Vict.  c.  112,  s.  15.  On  the  part  of  the  plaintiff  it  [278]  was  argued, 
that  the  order  and  warrant  were  bad  on  several  grounds,  one  of  which  was,  that  the 
clause  of  the  statute  does  not  authorise  a  justice  of  peace  to  act  on  the  personal 
application  of  the  administrator  of  a  seaman,  but  [279]  only  on  the  personal  applica- 
tion of  the  seaman  himself ;  and,  as  we  are  of  opinion  that  this  objection  is  well 
founded,  it  is  unnecessary  to  consider  any  other. 

The  first  statute  giving  to  merchant  seamen  and  mariners  a  summary  remedy  for 
the  recovery  of  wages  by  application  to  a  justice  of  the  peace,  is  the  59  Geo.  3,  c.  58, 
and  is  continued  by  the  statutes  7  Geo.  4,  c.  59,  and  the  3  &  4  Will.  4,  c.  88.  It 
seems  clear,  the  only  remedy  given  there  is  a  remedy  personal  to  the  seaman  himself. 
[His  Loi'dship  here  read  the  1st  section  of  the  59  Geo.  3,  c.  58.]  The  special  grievance 
to  be  remedied  is  stated  in  the  recital  to  be  the  difficulty  experienced  by  seamen 

amount  of  the  said  wages  and  expenses  to  be  levied  on  the  ship  in  respect  of  the 
service  on  board  of  which  the  wages  are  claimed,  or  the  tackle  and  apparel  thereof  ; 
and  if  such  ship  shall  not  be  within  the  jurisdiction  of  such  justice,  then  he  is  hereby 
empowered  to  cause  the  party  upon  whom  the  order  for  payment  shall  be  made,  to  be 
apprehended  and  committed  to  the  common  gaol  of  the  county,  there  to  remain,  without 
bail,  until  payment  shall  be  made  of  the  amount  of  wages  so  awarded,  and  of  all  costs 
and  expenses  attending  the  recovery  thereof ;  and  the  awaid  and  decision  of  such 
justice  as  aforesaid  shall  be  final  and  conclusive,  as  well  on  every  such  seaman  as  on 
the  owner  and  master  of  the  ship." 

The  7  &  8  Vict.  e.  112,  s.  15,  enacts,  "that,  in  all  cases  of  wages  not  exceeding 
201.,  which  shall  be  due  and  payable  to  any  seaman,  it  shall  be  lawful  for  any  justice 
of  the  peace  in  and  for  any  part  of  her  Majesty's  dominions,  or  the  territories  under 
the  government  of  the  East  India  Company,  where  or  near  to  the  place  where  the 
ship  shall  have  ended  her  voyage,  cleared  at  the  Custom-house,  or  discharged  her 
cargo,  or  where  or  near  to  the  place  where  the  party  or  either  of  the  parties  upon 
whom  the  claim  is  made  shall  be  or  reside,  upon  complaint  on  oath  made  to  such  justice 
by  such  seaman,  or  on  his  behalf,  to  summon  such  party  or  parties  to  appear  before 
him  to  answer  such  complaints ;  and,  upon  the  appearance  of  such  party  or  parties, 
or,  in  default  thereof,  on  due  proof  of  him  or  them  having  been  so  summoned,  such 
justice  is  hereby  empowered  to  examine  the  parties  and  their  respective  witnesses  (if 
there  be  any),  upon  oath,  touching  the  complaint,  and  amount  of  wages  due,  and  to 
inspect  any  agreement,  or  copy  thereof,  if  produced,  and  make  such  order  for  the 
payment  of  the  said  wages,  not  exceeding  201.,  with  the  costs  incurred  by  the  seaman 
in  prosecuting  such  claim,  as  shall  to  such  justice  appear  reasonable  and  just;  and,  in 
case  such  ordei'  shall  not  be  obeyed  within  two  days  next  after  the  making  thereof,  it 
shall  be  lawful  for  such  justice  to  issue  his  warrant  to  levy  the  amount  of  the  wages 
awarded  to  be  due,  by  distress  and  sale  of  the  goods  and  chattels  of  the  party  on  whom 
such  order  for  payment  shall  be  made,  rendering  to  such  party  the  overplus,  (if  any 
shall  remain  of  the  produce  of  the  sale),  after  deducting  thereout  all  the  costs,  charges, 
and  expenses  incurred  by  the  seaman  in  the  making  and  prosecuting  of  the  com- 
plaint," &c. 

Sect.  16  enacts,  "that  all  the  rights,  liens,  privileges,  and  remedies  (save  such 
remedies  as  are  against  the  master  himself),  which  by  this  Act,  or  any  other  law, 
statute,  custom,  or  usage,  belong  to  any  seaman  or  mariner,  not  being  a  master  mariner, 
in  respect  to  the  recovery  of  his  wages,  shall,  in  the  case  of  the  bankiuptcy  or  insol- 
vency of  the  owner  of  the  ship,  also  belong  and  be  extended  to  masters  of  ships  or 
master  mariners,  in  respect  to  the  recovery  of  wages  due  to  them  from  the  owner 
of  any  ship  belonging  to  any  of  her  Majesty's  subjects  ;  and  that  no  suit  or  pio- 
ceeding  for  the  recovery  of  wages  shall,  unless  they  exceed  201.,  be  instituted  against 
the  ship,  or  the  master  or  owner  thereof,  either  in  any  Court  of  Admiralty  or  Vice- 
Admiralty  Court,  or  any  Court  of  record  in  her  Majesty's  dominions,  or  the  territories 
under  the  government  of  the  East  India  Company,  unless  the  owner  of  the  ship  shall 
be  bankrupt  or  insolvent,  or  the  ship  shall  be  under  arrest  or  sold  by  the  authority  of 
any  admiralty  or  vice-admiralty  Court,  or  unless  any  magistrate,  acting  under  the 
authority  of  this  Act,  shall  refer  the  case  to  be  adjudged  by  any  such  Court  or  Courts, 
or  unless  neither  the  owner  nor  the  master  shall  be  or  reside  at  or  near  the  port  or 
place  where  the  service  shall  have  terminated,  or  where  any  seaman  shall  have  been 
discharged  or  put  on  shore." 
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«-ho  have  served  in  any  vessel.  The  application  to  a  justice  must  be  made  hv  the 
seaman  or  other  party  who  has  served,  and  the  justice  has  jurisdiction  only  'when 
default  has  been  made  in  the  payment  of  wages  to  the  seaman  himself,  and  the 
order  of  the  justice  must  be  for  the  payment  to  the  seaman,  and  to  no' one  else 
Under  this  statute  the  administrator  of  a  deceased  seaman  could  have  no  relief  •  the 
words  "  other  person,"  which  occur  in  the  statute,  refer  only  to  other  persons  serving 
in  the  ship,  and  are  probably  introduced  to  meet  the  case  of  stewards  and  cooks,  who 
it  might  be  thought,  would  not  come  under  the  description  of  seamen. 

This  statute  continued  to  be  the  governing  statute  upon  the  subject,  until  the 
passing  of  the  5  &  6  Will.  4,  c.  19,  intituled  "An  Act  to  amend  and  consolidate  the 
laws  relating  to  merchant  seamen  in  the  United  Kingdom,  and  for  forming  and  obtain- 
ing a  register  of  all  the  seamen  engaged  in  that  service."  That  Act  begin's  by  reciting, 
"that  it  is  expedient  to  amend  and  consolidate  the  laws  relating  to  the  re"gistration 
and  government  of  seamen  ; "  and  then  it  repeals  a  great  number'of  statutes  relating 
to  merchant  seamen,  including  the  59  Geo.  3,  c.  58.  This  latter  statute  being  tbut 
repealed,  the  summary  remedy  by  application  to  justices  for  wages  was  gone ;  but  by 
the  15th  section  [280]  of  the  new  Act,  it  was  re-enacted  with  .some  little  alteration. 
That  section  begins  with  somewhat  different  language  to  that  of  the  1st  section  of 
59  Geo.  3,  c.  58,  by  reciting  that  seamen  may  be  exposed  to  great  inconvenience  and 
delay  in  obtainiiii;  payment  of  their  wages,  and  then  provides  the  remedy.  [His  Lord- 
ship here  read  the  section.]  Under  this  section  the  remedy,  like  that  given  by  the 
59  Geo.  3,  c.  58,  was  personal,  and  confined  to  the  seaman  himself.  The  complaint 
of  the  grievance,  as  it  may  be  called,  must  be  made  by  himself  or  some  one  on  his 
behalf.  This,  according  to  the  ordinary  meaning  of  the  word,  is  not  applicable  to  a 
deceased  seaman.  It  seems  that  no  power  is  given  to  justices  where  the  administrator 
applies ;  for  he  does  not  make  a  complaint  on  behalf  of  the  intestate,  but  on  behalf  of 
those  interested  in  his  estate.  We,  therefore,  think  this  section  could  not,  any  more 
than  the  other  Act,  the  59  Geo.  3,  c.  58,  s.  1,  entitle  the  administrator  of  a  seaman  to 
the  summary  remedy  given  to  the  seaman  himself. 

The  5  &  6  Will.  4,  c.  19,  was  repealed  by  the  7  &  8  Vict.  c.  112,  whereby  the  laws 
relating  to  merchant  seamen  were  again  consolidated  and  amended  ;  and  the  question 
now  for  the  decision  of  the  Court  is,  whether,  under  that  Act,  the  administrator 
of  a  deceased  seaman  has  any  summary  remedy  by  application  to  a  justice.  If  he 
has,  it  must  be  under  section  15.  That  section  omits  the  recital  which  was  in  the 
corresponding  section  of  the  5  &  6  Will.  4,  c.  19;  and  we  think,  under  this  section, 
suppose  the  matter  rested  here,  the  seaman  alone  could  proceed.  Though  there  is 
no  recital,  as  in  the  prior  statute,  of  the  grievance  personal  to  the  seaman,  the 
reason  for  the  summary  remedy  may  be  assumed  to  be  the  same,  namely,  the 
personal  delay  and  inconvenience  to  seamen,  who  would  not  go  to  sea  again 
without  payment  of  their  wages ;  and  it  cannot  be  supposed  by  this  omission 
the  remedy  was  meant  to  be  extended  to  the  personal  representative  of  [281] 
the  seaman,  unless  more  general  words  had  been  introduced  into  the  clause  itself. 
By  the  words  now  used  the  seaman  alone  could  pioceed.  Though  there  is  no  recital, 
as  in  the  prior  Act,  no  jurisdiction  is  given,  except  in  the  case  of  wages  due  to  a 
seaman  ;  the  complaint,  as  in  the  former  Act,  is  to  be  made  by  the  seaman  or  some 
one  on  his  behalf,  which  case  we  have  already  pointed  out.  It  must  be  taken, 
that  the  justice  is  to  make  provision  for  the  costs  that  should  be  incurred  by 
the  seaman,  and  not  for  the  costs  to  be  incurred  by  his  representative,^plainly 
intimating  that  the  seaman  is  the  per.son  only  who  can  incur  the  costs.  There 
would  be  no  reason  for  giving  costs  to  the  seaman,  and  not  to  his  administrator,  if 
the  latter  had  the  same  right  as  the  seaman  himself.  It  could  not  have  been  meant 
that  the  seaman  should  have  been  able  to  recover,  with  costs,  but  that  the  representa- 
tive should  recover,  without  costs.  The  case  would  be  clear,  if  it  rested  on  this 
section  ;  but  on  behalf  of  the  defendant  it  was  argued,  that  the  l(3th  section  shewed 
clearly,  whatever  might  be  the  language  of  the  15th,  that  it  must  have  been  intended 
to  have  given  the  administrator  the  same  rights  as  were  given  to  the  seaman  him- 
self ;  for  otherwise,  by  the  force  of  the  16th  section,  the  administrator  \vould  be 
deprived  of  all  right  whatever,  and  so  the  wages  would  be  lost ;  and,  if  this  be  the 
true  construction  of  the  16th  section,  that  consequence  would  follow;  and  so  the 
question  in  the  case  turns  upon  that  section.  [His  Lordship  read  the  section.] 
This   section   is   certainly   most  incorrectly  worded,   and   it  is,  therefore,  necessary 

Ex.  Div.  X.— 39 


1218  HOLLINGWORTH    V.  PALMER  4  EX.  282. 

to  modify  its  language,   in  order  to  give  it  a  reasonable  construction.     The  rule  we 
have  always  followed   of  late  years  is   to    construe  statutes,    like  all  other  written 
instruments,  according  to  the  ordinary  grammatical  sense  of  the  words  used,  and, 
if  they  appear  contrary  to    or    irreconcileable    with    the  expressed  intention  of  the 
legislature,   or  involve  any  absurdity  or  any  inconsistency  in  their  provisions,  they 
[282]  must  be  modified  so  as  to  obviate  that  inconvenience,  but  no  fuither  {it'arhurton 
v.  LoreJarid,  1   Had.   &   Bro.    648).     Now,  if  we  read  the  words  of  the  16th  section 
according  to  their  ordinary  import,  several  absurdities  would   follow.     In  the  first 
place,  the  master  of  a  ship  would  have  no  remedy  given  by  the  Act  in  respect  of 
recovering  wages,  except  when  the  owner  is  bankrupt  or  insolvent ;  and  the  remedy 
by  summary  proceeding,  which  is  clearly  given  to  him,  would  in  that  respect  be  unavail- 
ing.    In  the  next  place,  there  is  no  remedy  at  all  for  the  master's  wages  of  201.  or 
under,  if  the  owner  was  solvent,  and  the  ship  not  under  arrest,  &c.     The  language  of 
the  clause  must,  therefore,  be  modified,  so  as  to  obviate  the  absurdities  arising  from 
the  literal  construction   of  the  words.      We  have  not  much  difficulty   in  seeing  how 
this  ought  to  be  done.     By  the  marine  law,  the  master   has  not  the   same   remedy 
against  the  ship  itself  for  his  wages  as  the  seamen  have  :  he  is  confined  to  the  common 
law  remedy  against  his  employer.     It  was  clearly  intended  by  the  legislature  to  give 
this  remedy  in  rem  to  the  master,  but  it  was  not  proper  to  give  it  when  it  was  not 
reasonably    required,    and    might  be  vexatiously  exercised  ;  and,   consequently,   not 
where  the  owner  was  solvent  and  amenable  to  the  ordinary  process  of  common  law,  or 
to  the  summary  remedy.     The  first  part  of  that  section,  therefoi-e,  may  be  read  thus  : 
"  all  the  rights,  liens,  privileges,  and  remedies,  (save  such  remedies  as  are  against  the 
master  himself,)  which  by  this  Act  or  any  other  law,  statute,  custom,  or  u-sage,  belong 
to  the  seaman,  in  respect  to  the  recovery  of  his  wages,  shall,  but  so  far  as  relates  to 
the  remedy  against  the  ship  only,  in  case  of  the  insolvency  of  the  owner,  also  belong 
to  and  be  extended  to  the  master ; "  then  the  remainder  of  the  clause  is  clear  enough, 
construed  on  the  principle  of  reddendo  singula  singulis  :  "  no  suit  or  proceeding  for 
the  recovery  of  wages,  unless  they  exceed  [283]  201.,  shall  be  instituted  against  the 
ship,  or  master  or  owner,  in  any  court  of  admiialty  or  court  of  record,  unless,  so  far 
as  lelates  to  the  remedy  against  the  ship,   the  owner  shall  be  bankrupt  or  insolvent, 
or  the  ship  be  under  arrest  or  sold,  or  so  far  as  relates  to  the  remedies  against  the 
person,  unless  a  magistrate,   acting  under  the  authority  of  the  Act,  shall  refer  the 
same  to  be  adjudgecl  by  a  court  of  record,  or  unless  neither  the  owner  nor  master 
reside  at  or  near  the  port  or  the  place  where  the  service  terminates,  or  where  any  sea- 
man shall  have  been  discharged."     The  reason  of  this  provision  is  obvious,   namely, 
that  where  difficulty  occurs  to  prevent  the  seaman  or  the  master  from  pursuing  the 
statutory  remedy  or  proceeding,   then  the  common   law  right  of  action  shall  not  be 
taken  away.     This  alteration  makes  the  remainder  of  the  1  6th  section  consistent  and 
intelligible.     Then  the  question  still  remains,  how  the  words  "  no  suit  or  proceeding 
for  the  recovery  of  wages  "  are  to  be  understood.     Are  they  to  be  read   "no  suit  by 
any  peison,"  that  is,  "  by  any  seaman  or  representative,"  or  "no  suit  by  any  seaman 
personally,"  leaving  the  personal  representative  at  liberty  to  proceed  in  some  other 
way  1     If  we  read  the  words  "  no  suit  shall  be  instituted  "  in  the  ordinary  sense, 
neither  executors  or  others  could  sue  for  wages  of  201.,  or  less,  in  any  case,  save  in 
the  cases  excepted  at  the  close  of  the  16th  section  ;  and  therefore,  as  it  could  never 
have  been  the  intention  of  the  legislature  that  the  injustice  should  bo  committed  of 
forfeiting  altogether  the  wages  due  to  the  seaman  by  his  death,  in  the  non-excepted 
ca.ses,  we  must  modify  and  alter  the  language  of  one  of  the  clauses,  so  as  to  avoid  this 
consequence.     We  may  do  this,  either  by  reading  the  15th  section  as  not  confining 
the  summary  remedy  to  the  seaman  per.sonally,  but  giving  it  to  his  personal  repre- 
sentatives also,  in  which  case  the  justice  would  have  had  jurisdiction  :  or  we  must 
read  the  16th  section  as  prohibiting  any  suit  instituted  by  the  seaman  personally,  in 
which  case  the  personal  representa-[284]-tive  might  sue  ;  and,  in  this  case,  the  enact- 
ments of  the  l-5th  section  would  be  perfectly  reasonable  in  their  ordinary  grammatical 
sense.     Looking  at  the  previous  enactments  in  the  former  statutes,  and  considering 
that  the  object  of  the  15th  section,  which  gives  the  summary  remedy,  was  to  avoid 
the  personal  inconvenience  to  seamen,  and  bearing  in  mind  that  the  prohibition  to 
sue,  in  the   16th  section,  is  substituted  for  the  16th  section  of  the  5  &  6   Will.  4, 
c.  19,  which  was  enacted  for  the  purpose  of  preventing  actions  by  the  same  parties, 
who  could  have  proceeded  before  a  magistrate,  by  depriving  them  of  costs  in  those 
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actions,  we  have  come  to  the  conclusion,  although  not  without  hesitation  that  the 
more  reasonable  course  is  to  modify  the  language  of  the  16th  section,  and  that  the 
prohibition  to  institute  suits  is  to  be  limited  to  the  seaman  personally,  and  conse- 
quently, that  the  remedy  of  the  1.5th  section  must  be  confined  to  seamen  personally 
and  that  the  administrator  has  no  right  to  apply  to  the  justices.  AVe  therefore  think 
the  plamtift  entitled  to  recover  on  the  second  ground  that  the  magistrate  had  no 
jurisdiction. 

Such  being  our  opinion,  no  decision  is  neces.sary  with  respect  to  the  question, 
whether,  under  the  circumstances  of  the  ease,  the  seaman  did  or  did  not  acquire  a 
title  to  the  wages  at  all. 

The  notice  of  action  was  clearly  sufficient ;  and  the  verdict  being  for  the  plaintiff, 
that  verdict  will  stand. 

Verdict  for  the  plaintiff  to  stand. 

[285]  The  Master  Pilots  and  Seamen  of  Newcastle-upon-Tyne  v.  Hammond. 
July  6,  1849. — A  charter  of  James  2  granted  to  the  master  pilots  and  seamen  of 
Newcastle-upon-Tyne  ceitain  dues,  to  be  paid  " by  all  persons  being  owners  of 
any  goods  which  should  be  brought  in  any  ship  from  beyond  the  seas  into  the 
river  Tyne,"  in  manner  following,  "  that  is  to  say,  aliens  and  strangers  born,  and 
other  such  persons  who,  with  their  ships  should  arrive  within  the  "said  port,  and 
not  belong  to  the  same,  before  they  depart  with  their  said  ships  from  the  said  port, 
should  pay  the  duties  aforesaid,  and  every  free  merchant  and  other  inhabitant 
of  Newcastle,  arriving  with  tbeir  said  ships  within  the  river  Tyne,  should  pay 
the  duties  aforesaid  within  ten  days  after  the  landing  of  the  goods  as  aforesaid, 
upon  lawful  demand."  The  duties  had  always  been  paid  by  the  importer  : — Held, 
that  a  person  who  gratuitously  landed,  entered,  and  warehoused  goods  for  the 
owners,  who  resided  in  London,  was  an  "owner"  within  the  meaning  of  the 
charter,  and  liable  to  the  dues. 

[See  Bradley  v.  Master  Pilots  and  Seamen  of  Neweastle-upon-Ti/iie,  1853,  2  El.  &  Bl.  427  J 

Debt.  The  first  count  of  the  declaration  was  for  money  claimed  to  be  due  for 
primage  from  the  defendant,  as  owner.  The  second  count  was  for  money  due  for 
primage  generally. 

The  defendant  pleaded  "  never  indebted  ;  "  upon  which  plea  issue  was  joined. 

At  the  trial,  before  Cresswell,  J.,  at  the  Summer  Assizes  1848,  at  Newcastle,  the 
following  facts  appeared  : — 

The  plaintiflTs  sought  to  recover  121.  10s.,  alleged  to  be  due  to  them  for  primage, 
on  a  quantity  of  lead,  whereof  they  alleged  the  defendant  to  be  owner,  and  which  had 
been  brought  in  a  ship  from  beyond  the  seas  into  the  Tyne  and  there  landed.  The 
plaintiffs  claimed  the  dutj'  as  prescriptively  payable  to  the  Crown,  and  by  a  charter 
of  James  2,  which  was  made  on  the  1st  of  July  in  the  1st  year  of  that  king's  reign, 
granted  and  confirmed  to  the  master  pilots  and  seamen  of  Newcastle-upon-Tyne  and 
their  successors.  By  that  charter,  the  Crown  "granted  and  confirmed  to  the  master 
pilots  and  seamen  of  Newcastle-upon-Tyne,  and  their  successors,  that  all  persons  being 
owners  of  any  goods,  which  should  at  any  time  thereafter  be  brought  in  any  ship  from 
beyond  the  seas  into  the  river  of  Tyne,  should  from  time  to  time  and  as  often  as  such 
goods  should  be  so  brought,  pay  to  the  said  master  pilots  and  seamen,  and  their 
successors,  an  ancient  duty,  theretofore  lawfully,  accustomably,  and  usually  paid  to  the 
said  mystery,  brotherhood,  and  society,  called  primage,  that  is  to  say,  2d.  for  every  tun 
of  wine,  oil,"  and  other  goods  rated  by  the  tun,  (fish  killed  and  brought  in  by  English- 
men only  excepted,)  and  3d.  for  [286]  every  last  of  flax,  hemp,  pitch,  tar,  and  other 
goods  rated  by  the  last,  in  manner  following  ;  that  is  to  say,  aliens  and  stiangers  born, 
and  other  such  persons  who  with  their  said  ships  should  arrive  within  the  said  port 
and  not  belonging  to  the  same,  before  they  depart  with  their  said  ships  from  the  said 
port,  should  pay  the  duties  aforesaid,  for  and  in  the  name  of  primage  ;  and  every  free 
merchant  and  other  inhabitant  of  Newcastle,  arriving  with  their  said  ships  within  the 
said  river  of  Tyne,  should  pay  the  duties  aforesaid  within  ten  days  after  the  landing 
of  the  said  goods  as  aforesaid,  upon  lawful  demand  by  the  said  master  pilots  and 
seamen,  which  said  duty  called  primage  should  be  to  the  only^usc,  commodity,  and 
profit  of  the  said  master  pilots  and  seamen,  and  their  successors." 
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The  goods  in  respect  of  which  the  primage  was  claimed  from  the  defendant  had 
been  brought  from  parts  beyond  the  seas,  in  a  ship  of  which  the  defendant  was  not 
owner,  into  the  river  of  Tyne,  and  he,  as  importer  there,  hinded,  entered,  and  ware- 
housed them.  The  goods,  at  the  respective  times  of  their  being  so  imported,  landed, 
and  warehoused,  belonged  to  Messrs.  Pinto  &  Co.,  merchants  in  London,  for  whom 
they  had  been  so  landed,  entered,  and  warehoused  by  the  defendant  gratuitously. 
It  was  proved  that  the  duties  had  always  been  paid  by  the  importer.  The  learned 
Judge  thought  the  defendant  liable  to  pay  the  primage,  and  directed  the  verdict  to 
be  entered  for  the  plaintiffs,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit 
if  the  Court  should  entertain  a  difl'erent  opinion. 

In  Michaelmas  term  last,  Martin  obtained  a  rule  upon  the  point  reserved ;  he  also 
moved  for  a  rule,  on  the  ground  that  the  learned  Judge  had  misdirected  the  jury  in 
telling  them,  that,  upon  the  facts,  they  might  presume  the  immemorial  existence  of 
the  I'ight  from  modern  usage ;  but  the  Court  refused  the  rule  upon  the  latter  point, 
upon  the  authority  of  Jenkins  v.  Harvey  (1  Cr.  M.  &  R.  877),  holding  the  case  to  fall 
[287]  precisely  within  the  principle  of  that  decision.  A  rule  nisi  having  been  granted 
upon  the  other  point, 

Knowles  and  Watson  shewed  cause.(a)  The  defendant  was  liable  to  pay  the 
primage  as  "owner,"  within  the  true  meaning  of  the  charter.  The  word  "owner" 
is  not  be  taken  in  its  strictest  sense  :  it  has  no  legal  meaning.  Littledale,  J.,  in  Lister 
v.  Lohhy  (1  A.  &  E.  129)  says,  "As  the  words  '  owners  and  proprietors'  here,  have 
no  definite  legal  signification  in  themselves,  we  must  take  them  to  mean  parties  who 
have  any  interest."  The  defendant  was  the  ostensible  owner ;  and  the  case  is  not 
affected  by  the  fact  of  his  being  a  gratuitous  bailee  :  Rooth  v.  IFilson  (1  B.  &  Aid.  59). 
In  such  a  ease  trover  will  lie :  NicoUs  v.  Bastard  (2  C.  M.  &  R.  659).  And  the  same 
rule  holds  good  where  articles  are  stolen.  Moreover,  the  defendant  entered  these 
goods  at  the  Custom-house  and  executed  the  usual  bond,  reciting,  that  "he  hath  in 
his  warehouse,"  &c.  The  plaintiff's  argument  is  fortified  by  the  consideration,  that, 
if  the  word  "  owner  "  were  to  be  construed  to  mean  the  absolute  owner,  great  difficulty 
would  arise  in  finding  out  the  real  party  to  be  made  liable ;  for  in  many  cases  the 
owner  lives  at  a  distance.  If  there  be  any  doubt  as  to  the  meaning  of  the  word  in 
dispute,  the  usage  ought  to  be  looked  at.  By  that  usage,  the  defendant  is  the  person 
liable.  The  case  of  Vinkestone  v.  Ehden  (1  Salk.  248),  is  strongly  in  the  plaintiff's 
favour.  There  it  was  held,  that  the  master  of  a  ship  carrj'ing  coals  is  the  importer, 
and  that  his  goods  are  liable  to  a  distress  for  non-payment  of  the  port  duties  of 
Newcastle. 

Martin  and  Unthank,  in  support  of  the  rule.  The  term  [288]  "  owner  "  means 
proprietor.  The  defendant  was  not  even  indorsee  of  the  bill  of  lading,  but  meiely 
acted  as  a  friend  of  the  owner,  and  without  remuneration.  He  never  had  such  a 
property  or  possession  as  would  have  enabled  him  to  maintain  trover  or  detinue ; 
neither,  in  a  criminal  prosecution,  could  the  property  in  the  goods  have  been  laid  in 
him,  nor  could  it  be  said,  that  the  goods  were  in  his  possession  as  reputed  owner, 
within  the  Bankrupt  Act.  The  bond  executed  at  the  Custom-house  is  no  estoppel ; 
it  was  according  to  the  common  form,  and  expressed  no  more  than  that  the  defendant 
would  be  responsible  in  case  the  goods  were  removed  before  the  duty  was  paid.  The 
doeti'ine  in  i'icknrd  v.  Sears  (6  A.  &  E.  469),  does  not  apply,  foi'  there  is  no  evidence 
that  the  defendant  represented  himself  as  owner.  The  Customs  Act  distinguishes 
between  a  p;-rson,  who,  not  being  owner,  makes  the  entries,  and  a  proprietor.  The 
defendant  is  in  no  sense,  within  the  terms  of  the  charter,  "a  merchant  or  inhabitant  of 
Newcastle  arriving  with  his  ship."  The  cases  as  to  freight  and  general  average  are 
analogous,  and  shew  that  a  mere  agent  is  not  liable,  unless  he  expressly  promises  to 
pay  :  ■'^caife  \.  Tobin  (.3  B.  &  Ad.  523),  IFard  v.  Fcltim  (1  East,  507),  ll'ilson  v.  Kymer 
(1  M.  &  Sel.  157),  Amos  v.  Temperley  (8  M.  &  W.  798). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  (His  Lordship,  after  stating  the  facts  as  above  set  forth,  proceeded  :) 
— It  was  contended,  on  behalf  of  the  defendant,  that  he  could  not  be  deemed  the 
owner  of  the  goods,  within  the  meaning  of  the  charter ;  but  that,  if  the  primage  could 
be  legally  chaiged,  Messrs.  Pinto  &  Co.  to  whom  the  goods  imported  belonged,  were 

(a)  The  case  was  argued  May  8th  and  12th. 
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alone  chargeable  with  it;  [289]  and  that,  his  interference  with  them  having  been 
entirely  gratuitous,  could  not  operate  to  extend  the  liability  to  him.  But  the  invari- 
able usage  proved  at  the  trial,  and  the  futility  of  making  chargeable  the  merchaut  to 
whom  the  goods  may  belong,  and  who,  at  the  time  of  the  importation,  may  be  altogether 
unknown  to  the  Corporation,  may  reside  in  a  foreign  country,  or  at  a"  distance  from 
the  port,  within  her  Majesty's  dominions,  shew  that  the  word  "  owner,"  as  used  in  the 
charter,  cannot  receive  so  limited  a  construction.  Payment  of  the  primage  within  the 
port  appears  to  be  contemplated  by  the  charter  ;  and  one,  under  whose  claim  to  the 
possession  of  them,  the  goods  are  imported,  may  not  improperly  be  deemed,  for  the 
purpose  of  importation  and  its  incidents,  the  owner ;  and  accordingly,  in  claiming 
t)ie  primage  confirmed  to  the  plaintifls  by  the  charter,  the  invariable  usage  had  been 
to  treat  as  the  owner  the  importer ;  and,  until  the  resistance  of  the  defendant  originat- 
ing the  present  action,  the  importer  had  invariably  paid  it  In  the  course  of  the 
argument,  the  defendant's  counsel  observed,  that  the  existence  of  the  usage  was  not 
found  by  the  jury.  But  it  is  evident  from  the  Judge's  notes,  that,  after  the  jury 
had  found  that  the  duty  had  been  legitimately  established,  the  learned  counsel,  who 
was  not  likely  to  forego  the  chance  of  their  negativing  the  existence  of  the  usage,  if 
he  could  have  entertained  the  slightest  expectation  of  their  doing  so,  was  content  to 
rest  his  defence  on  the  general  ownership  of  Pinto  &  Co.,  and  the  gratuitous  nature 
of  the  defendant's  interference ;  he  could  not  have  done  otherwise,  as  the  evidence 
upon  the  subject  of  the  usage  was  wholly  uncontradicted. 

The  case  then  stood  thus  :  — The  duty  was  demandable  from  persons  designated  in 
the  charter  as  owners  of  the  goods  imported ;  the  usage  shews,  that  by  such  designa- 
tion the  importers  were  intended.  The  defendant  was  the  importer  of  the  lead.  The 
Judge  at  the  trial  held,  that,  under  [290]  such  circumstances  Hammond  was  liable. 
We  think  the  learned  Judge  was  right :  that  the  defendant's  having  acted  gratuitously 
for  Pinto  &  Co.  did  not  abridge  his  liability  ;  and  consequently,  that  the  rule  for  a 
nonsuit  or  a  new  trial  should  be  discharged. 

Rule  discharged. 


Vallee  and  Others  ;;.  Dumekgue.  July  6,  1849. — To  an  action  on  a  French 
judgment,  the  defendant  pleaded  that  he  was  not,  during  the  accruing  of  the 
cause  of  action,  or  any  part  of  the  proceedings,  nor  from  thence  hitherto,  resident 
in  France,  or  within  the  jurisdiction  of  the  Court,  nor  subject  to  the  laws  of 
France  ;  that  he  was  never  served  with  any  process  or  notice  whatever;  nor  had 
he  any  notice  whatever  of  any  proceedings  in  the  action  ;  nor  did  he  appear  in 
Court^  or  have  any  opportunity  of  defending  himself  against  the  claim,  and  the 
proceedings  were  taken  in  his  absence,  and  without  his  knowledge,  privity,  and 
consent.  Replication,  that  the  defendant  became  a  shareholder  in  a  certain 
Company  in  France,  subject  to  all  the  liabilities  and  rights  attaching  thereto. 
That  the  defendant  was  resident  in  England,  and  by  reason  thereof  it  became 
necessary,  by  the  law  of  France,  for  the  defendant  to  elect  a  domicile  in  France, 
at  which  the  directors  of  the  Company  might  notify  to  him  all  proceedings 
relative  to  the  Company,  or  the  defendant  as  such  shareholder.  That,  by  the 
law  of  France,  all  legal  proceedings  affecting  any  party  having  his  real  domicile 
out  of  that  kingdom,  left  for  him  at  such  elected  domicile,  were  as  valid  as  if 
left  at  his  real  domicile  in  France.  That  the  defendant  made  election  of  domicile 
at  a  place  in  Paris,  and  gave  notice  thereof  to  the  plaintiffs.  That  the  assets  of 
the  Company  being  insufficient  to  discharge  their  debts,  the  defendant,  as  a 
shareholder,  was,  by  the  law  of  France,  liable  to  pay  a  certain  sum,  and  to  be 
sued  for  the  same  bv  the  plaintiffs.  That  the  plaintiffs,  for  the  recovery  thereof, 
caused  a  summons  to  be  left  at  his  elected  domicile,  requiring  him  to  appear  m 
Court  at  a  certain  time  and  place.  That  the  defendant  did  not  appear,  according 
to  the  exigency  of  the  summons,  whereupon  the  plaintiffs  recovered  judgment  by 
default.  On  special  demurrer  to  the  replication— Held,  first,  that  the  facts  stated 
in  the  replication  afforded  an  answer  to  the  plea.— Secondly,  that  th&  word 
"  notice "  in  the  plea,  meant  actual  notice  alone,  and,  consequently,  the  replica- 
tion did  not  amount  to  an  argumentative  denial  of  that  notice,  but  consisted  of 
a  statement  of  facts  shewing  that  no  such  notice  need  be  given.— Whether  the 
plea  was  bad  for  omitting  to  state  that  the  defendant  was  never  resident  in,  or 
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a  native  of  France,  nor  at  the  time  of  the  proceedings  had  property  there — 
quaere. 

[S.  C.  18  L.  J.  Ex.  398.     Referred  to,  Copin  v.  ^danism,  1874,  L.  R.  9  Ex.  3.52.] 

Assumpsit  on  a  judgment  for  272,7(17  fr.  60  cent,  recovered  by  the  plaintiffs 
against  the  defendant,  in  the  Court  of  the  Civil  Tiibunal  of  First  Instance  of  the 
department  of  the  Seine,  sitting  at  the  Palace  of  Justice  at  Paris,  in  the  kingdom  of 
France. 

Plea,  that  the  defendant  was  not,  at  any  time  during  the  accruing  of  the  supposed 
cause  of  action  upon  which  the  supposed  judgment  was  founded,  nor  from  thence 
continually  during  any  part  of  the  said  proceedings  towards  the  supposed  judgment, 
and  upon  which  it  is  founded,  nor  from  thence  hitherto,  resident  in  or  within  the 
kingdom  of  France  or  the  jurisdiction  of  the  Court  in  which  the  supposed  judgment 
was  recovered  ;  nor  was  he  the  defendant,  [291]  during  any  part  of  the  aljove- 
mentioned  period,  subject  to  the  laws  of  the  kingdom  of  France,  or  any  of  them,  or 
liable  to  be  proceeded  against  therein.  That  the  defendant  was  not,  at  any  time 
before  the  recovery  of  the  supposed  judgment,  served  with  any  process  or  notice  what- 
ever;  nor  had  he  any  notice  whatever  of  any  proceeding  in  the  action  or  suit  in  which 
the  supposed  judgment  was  recovered  ;  nor  did  nor  could  he  the  defendant  in  any 
manner  appear  in  the  said  Court  during  the  course  of  the  pioceedings  in  the  said 
action  or  suit,  or  any  part  thereof ;  nor  had  he  the  defendant,  at  any  time  befoi'c 
the  recovery  of  the  supposed  judgment,  any  knowledge  or  notice  whatever  of  the 
said  proceedings,  or  any  of  them  ;  but,  on  the  contrary  thereof,  he  the  defendant 
was  wholly  and  entirely  ignorant  of  the  proceedings  in  the  said  action  or  suit,  and 
every  of  them,  or  that  the  same  or  any  was  or  were  about  to  be  taken  against  him  ; 
nor  had  he  the  defendant  time,  nor  has  he  had  any  opportunity  whatever,  of 
opposing  the  said  pi'oceedings  or  of  objecting  to  them,  or  of  defending  himself  fi-om 
and  against  the  supposed  claim  or  demand  upon  which  the  supposed  judgment  was 
obtained.  And  the  defendant  further  says,  that  the  said  proceedings  were  taken 
and  the  supposed  judgment  was  obtained  against  him  in  his  absence  and  behind 
his  back,  and  without  his  knowledge,  privity,  or  consent.     Verification. 

Replication,  that,  before  the  commencement  of  the  action  or  suit  in  which  the 
judgment  was  so  recovered,  and  before  and  at  the  time  of  the  execution  of  the  act  or 
instrument  of  conveyance  hereinafter  next  mentioned,  one  Alexander  Mechin,  then 
being  a  subject  of  and  domiciled  and  resident  in  the  kingdom  of  France,  was  a  partner 
and  shaieholder  of  and  in  a  certain  Company  then  lawfully  established  and  existing 
in  the  kingdom  of  France,  for  the  supply  of  militai-y  beds  to  the  Government  of  the 
said  kingdom,  called  or  known  by  a  certain  name  or  firm,  to  wit,  the  firm  of  Martin 
Vallee  &  Company,  the  social  pro-[292]-perty  whereof  was  then  divided  into  divers, 
to  wit,  twelve  shares,  called  and  known  in  the  kingdom  of  France  by  the  name  of  sols, 
and  which  shares  or  sols  were  then,  according  to  the  law  of  France  and  the  regula- 
tions of  the  Company,  transferable  by  the  holders  thei'eof  ;  and  the  said  A.  Mechin 
was  then  the  holder  and  lawfully  possessed  of,  to  wit,  one  share  or  sol  and  the  quarter 
of  another  share  or  sol  in  the  said  Company  ;  and,  being  so  possessed  and  such  paitner 
and  shareholder,  the  said  A.  Mechin,  long  before  the  commencement  of  the  said  action 
or  suit,  to  wit,  on  &c.,  by  a  certain  act  or  instrument  of  conveyance  then  duly  made 
and  acknowledged  in  the  kingdom  of  France,  and  according  to  the  laws  thereof, 
for  the  considerations  therein  mentioned,  to  wit  &c.,  sold  and  conveyed  to  one 
Nicholas  Baignieres,  with  power  of  repurchase  or  I'edemption  during  five  years,  to 
commence  from  the  date  thereof,  all  the  I'ights  of  him  A  Mechin  in  the  said  Com- 
pany, to  wit,  one  sol  and  one  quarter  of  another  sol  thei'ein,  whereby  N.  Baignieres 
then  became  and  was,  according  to  the  laws  of  France,  the  lawful  holder  of  the  said 
shares  and  interest  of  and  in  the  said  Company,  subject  to  the  rigiit  of  repurchase 
and  redemption.  And  thereupon  afterwards,  and  before  the  commencement  of  the 
said  action  &c.,  and  within  five  years  from  the  date  of  the  aforesaid  act  or  instrument 
of  sale  and  conveyance,  to  wit,  on  &c.,  A.  Mechin,  by  a  certain  other  act  or  instru- 
ment of  sale  and  conveyance  then  duly  executed  &c.,  for  the  considerations  therein 
mentioned,  to  wit  &c.,  sold,  made  over,  and  conveyed  to  the  defendant  the  right  and 
power  of  redemption  so  reserved  to  him  A.  Mechin  by  the  said  act  or  instrument 
of  conveyance,  of  and  in  the  said  one  sol  and  a  quarter  of  another  sol  of  the  social 
property   of  the  Company,   together   with   all   the  right  and   claims   whatsoever  of 
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him  A.  Mechiu  of  aud  iu  the  Company.  That,  at  the  time  of  the  execution  of 
the  lastrmentioned  act  or  instrument  of  sale  and  conveyance,  the  defendant  was 
present  in  the  kingdom  of  France  and  had  full  notice  and  know-[293]-ledge 
thereof,  and  then  duly  and  according  to  the  law  of  France  accepted  the  same  and  the 
benefit  and  liabilities  thereof,  and  thereby  then  became  and  was,  according  to  the  law 
of  France,  duly  entitled  to  the  said  right  and  power  of  repurchase  and  redemption  of 
aud  in  the  said  one  sol  and  a  quarter,  &c.  And  thereupon  afterwards,  and  whilst  the 
defendant  was  so  interested  and  entitled,  and  within  five  years  from  the  date  of  the 
act  or  instrument  of  sale  and  conveyance  first  mentioned," and  whilst  the  same  was  in 
full  force,  to  wit,  on  &c.,  by  a  certain  other  act  or  instrument  in  writing,  then  duly 
made,  executed,  and  acknowledges  by  the  parties  thereto  and  the  defendant  in  &c., 
for  the  consideiations  therein  mentioned,  to  wit,  &c.,  the  defendant  was  thereby  duly, 
and  according  to  the  laws  of  France,  put  into  posses.sion  of,  and  placed  and  substituted 
into  the  rights,  titles,  and  privileges  in  the  said  Company,  against  the  said  Company 
aud  all  whom  it  might  concern,  for  him  the  defendant  to  exercise  the  said  rights  in 
the  same  manner  as  A.  Mechin  would  have  been  entitled  to  do ;  and  the  said 
N.  Baignieres  thereby  gave  up  to  the  defendant  the  exercise  of  all  rights  in  the 
Company  ;  whereby,  and  by  the  law  of  France,  the  defendant  then  became  and  was 
the  lawful  holder  of  the  said  share  and  interest,  to  wit,  the  said  one  sol  and  one 
quarter,  &c.,  freed  and  discharged  from  all  the  rights,  claims,  and  demands  of  the 
last-mentioned  person  in  respect  thei-eof,  and  thereby  then  became  and  was,  by  the 
law  of  Fiance,  subject  to  all  the  liabilities,  rights,  and  privileges  then  attaching  upon 
or  belonging  to  the  holders  of  shares  in  the  Company  ;  that,  at  the  time  of  the 
execution  of  the  said  several  acts  or  instruments,  and  when  the  defendant  so  became 
and  was  the  holder  of  such  share  and  interest  of  and  in  the  Company,  the  Company 
was  still  lawfully'  existing  and  established  in  the  kingdom  of  France,  and  the  seat  and 
place  of  business  thereof  then  was  in  Paris,  in  the  said  kingdom,  whereof  the  defen- 
dant then  had  notice ;  and  that  the  defendant,  at  the  several  times,  was  resident  and 
[294]  domiciled  in  England,  and  not  in  the  kingdom  of  France  ;  and  that,  by  reason 
and  in  consequence  thereof,  it  became  and  was,  at  the  time  of  the  making  and  execution 
of  the  act  or  instrument  of  conveyance  thirdly  mentioned,  necessary,  according  to  the 
law  of  France,  for  the  defendant,  and  he  the  defendant  was  then  bound  and  obliged 
by  such  law,  upon  his  so  becoming  the  holder  of  such  share  and  interest  of  and  in 
the  Company  so  then  established  and  existing  in  the  kingdom  of  France,  to  elect  a 
domicile  within  the  kingdom  of  France,  to  wit,  in  Paris,  at  which  the  directors  or 
administrators  of  the  afl'airs  of  the  Company  might  and  should,  in  case  of  need,  notify 
to  the  defendant  all  instruments  and  other  proceedings  relative  to  the  Company,  or 
I'elating  to  or  afiecting  the  defendant  as  a  shareholder  iu  the  same  ;  and  also,  that  the 
defendant  should  cause  notice  to  be  given  to  the  Company  and  the  directors' thereof, 
of  the  place  of  such  elected  domicile ;  of  all  which  &c.  (notice) ;  that,  before  and  at 
the  times  of  the  execution  of  the  several  acts  &c.,  and  from  thence  until  and  at  the 
time  of  the  recovery  of  the  judgment,  it  was  and  still  is  the  law  of  and  in  force  in  the 
kingdom  of  France,  that,  when  any  person,  not  having  an  actual  and  real  domicile 
within  the  kingdom  of  France,  was  desirous  of  electing  a  domicile  within  the  said 
kingdom,  for  carrying  into  execution  within  the  said  kingdom  any  act  or  instrument 
in  writing  to  which  he  was  a  party,  or  for  any  other  purpose  or  matter  relatnig  to  or 
arising  out  of  such  instrument,  such  election  of  domicile  might  and  could  be  lawfully 
made  by  such  party,  by  a  statement  and  declaration  in  writing  by  him  in  and  by 
such  act  or  insti-ument,  of  the  place  within  the  said  kingdom  at  which  he  then  elected 
domicile  for  the  execution  of  such  act  or  instrument,  and  such  place  then  thereby 
became  and  was  by  and  according  to  the  law  of  France,  the  elected  domicile  of  such 
party  within  the  said  kingdom  for  the  carrying  into  execution  of  the  said  act  or 
instrument,  and  for  all  purposes  and  matters  relating  to  or  arising  out  of  such  act  or 
instrument,  and  the  [295]  consequences  thereof,  until  some  change  or  alteration  were 
made  by  such  party  in  the  place  of  such  elected  domicile  ;  that,  before  and  at  the 
said  several  times,  it  also  was  and  still  is  the  law  of  and  in  force  in  the  kingdom  ot 
France,  that,  when  an  act  contained  on  behalf  of  the  parties  thereto,  or  one  ot  them 
an  election  of  domicile,  for  the  execution  of  the  same  act  in  a  different  place  trom  that 
of  the  real  domicile,  the  notifications,  demands,  and  proceedings  relative  to  such  act 
might  be  made  at  the  domicile  agreed  on,  and  before  the  judge  of  the  place  ;  that  is 
to  say,  before  the  judge  within  whose  jurisdiction  the  place  of  such  elected  domicile 
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was  situate  ;  that,  by  the  law  of  France,  at  the  several  times  aforesaid,  all  notices  and 
all  legal  and  judicial  proceedings  for  or  concerning  or  affecting  any  party  having  his 
real  and  actual  domicile  out  of  the  kingdom  of  France,  but  having  an  elected  domicile 
for  any  purpose  within  the  said  kingdom,  and  relating  to  and  concerning  the  acts  or 
matters  in  respect  whereof  such  domicile  had  been  and  was  so  elected,  or  the  conse- 
quences of  such  acts  or  matters,  addressed  to  and  left  for  such  party  at  such  elected 
domicile,  weie  and  are  as  valid  and  effectual  in  law,  as  if  the  same  had  been  and  were 
addressed  to  and  left  for  him  at  the  real  and  actual  domicile  of  such  party,  within  the 
jurisdiction  of  the  judge  of  that  place;  of  all  which  &c.  (notice). 

Averments,  that,  in  and  by  the  act  or  instrument  in  writing  thiidly  mentioned, 
and  whereby  the  defendant  became  the  holder  of  the  said  one  sol  and  one  quarter,  &c., 
the  defendant,  for  the  execution  and  the  carrying  into  execution  of  the  same  act  or 
instrument  in  writing,  and  according  to  and  in  pursuance  of  the  law  of  France  in  that 
behalf,  made  election  of  domicile  at  a  ceilain  place  in  Paris,  within  the  jurisdiction  of 
the  court  and  tribunal  in  the  declaration  mentioned,  to  wit,  at  Mons.  Callaghan's  bank, 
Kue  Neuve  des  Mathiirins,  in  Paris  aforesaid,  to  wit,  by  declaring  and  stating,  in  and 
by  such  last-mentioned  act  or  instrument  in  writing,  that  he  the  defendant  did  then 
elect  domicile,  for  the  execution  of  the  same  instrument,  at  the  [296]  said  Mons. 
Callaghan's,  at  the  place  last  aforesaid  ;  that  such  election  of  domicile  by  the  defendant 
in  manner  afoiesaid  was,  at  the  time  of  the  execution  of  the  last-mentioned  act  or 
instrument  in  writing,  and  from  thence  until  and  at  the  time  of  the  recovery  of  the 
said  judgment,  an  election  of  domicile  by  the  defendant,  good,  valid,  and  effective, 
according  to  the  law  of  the  kingdom  of  France,  so  as  to  constitute  the  said  place,  to 
wit,  Mons.  Callaghan's  &o.,  the  elected  domicile  of  the  defendant,  within  the  kingdom 
of  France,  for  the  execution  and  carrying  into  execution  of  the  said  last-mentioned  act 
or  instrument  within  the  said  kingdom,  and  for  all  that  should  relate  to  the  same,  or 
the  consequences  thereof,  and  for  all  matters  relating  to  or  arising  out  of  the  same  act 
or  instrument,  within  the  said  kingdom  and  the  elected  domicile  of  the  defendant 
within  the  kingdom  of  France,  at  which,  according  to  the  law  of  France,  all  notifications, 
demands,  and  proceedings  to,  from,  or  against  the  defendant  in  the  said  king<loni  relative 
to  such  act,  or  arising  out  of  the  same,  might  lawfully  be  made  and  left  for  the  defen- 
dant ;  that  the  defendant,  afterwards  and  before  the  commencement  of  the  said  action 
&c.,  to  wit,  on  &c.,  as  he  the  defendant  was  then  bound  and  required  by  the  law  of 
France  to  do,  caused  notice  to  be  given  to  the  said  Company,  and  the  directors  and 
administrators  thereof,  and  to  the  plaintiff,  as  and  then  being  one  of  such  directors, 
that  his  the  defendant's  domicile  had  been  and  was  elected,  for  all  which  should  relate 
to  the  execution  of  the  said  act  or  instrumeirt  thirdly  mentioned,  at  Mons.  Callaghan's, 
&c. ;  and  the  said  Company  and  the  directors  and  administrators  ther'eof  then  had 
notice  fr'om  the  defendant  of  his  election  of  the  said  domicile  for  the  purposes  afore- 
said. The  r'e|jlicatioii  then  stated,  that,  fr'om  the  time  the  defendant  became  such 
shareholder,  the  business  of  the  Company  was  carried  on  within  the  kingdom  of  Fr'ance; 
that  the  defendant  continued  a  shareholder ;  that  the  dir'ectors  of  the  Company 
caused  to  be  paid  at  the  banking-house  of  Morrs.  Callaghan,  for  the  de-[297]-fendant, 
sums  of  money  in  respect  of  dividends  payable  to  the  defendant  as  such  shar'cholder ; 
and  that  such  sums  were  so  paid  at  the  said  banking-house  as  such  elected  domicile 
of  the  defendant;  and  that,  by  reason  of  having  such  elected  domicile  and  of 
the  said  payments,  the  defendant  actually  received  such  dividends;  that  the 
plaintiffs  were,  accoi-ding  to  the  law  of  Frarrce,  appointed  by  the  shar'cholder-s  as 
liquidators,  to  examine  the  affairs  of  the  Company,  and  it  was  found  by  them,  that 
the  funds  of  the  Company  were  insufficient  to  pay  the  debts ;  and  it  l^ecame  necessary 
that  the  debts  should  be  dischar-ged  by  the  shareholder's,  who  were  by  the  law  of 
Frarrce  liable  to  pay  the  same  by  a  furrd  r'aised  aocordirrg  to  their  several  interests  in 
the  Company  ;  and  that  the  amourrt  payable  by  the  defendant  was  fourrd  to  be 
272,767  fr.  60  cent.,  for  which  the  defendant  was  liable  to  be  sued  by  the  plaintiffs, 
as  such  liquidators  :  that  the  plaintiff's,  for  the  recovery  of  such  sum,  afterwai'ds,  to 
wit,  on  &c.,  duly  and  according  to  the  law  of  France,  and  the  practice  of  the  Court 
of  the  Civil  Tribunal  of  First  Instance  &c.,  being  the  Court  then  havirrg  jur-isdiction 
thereof,  and  within  which  jurisdiction  the  said  elected  domicile  of  the  deferrdarrt  was 
so  then  situate,  caused  to  be  issued  out  of  the  said  Court  a  certairr  summons  or 
precept,  addressed  to  the  defendant,  whereby  the  defendant  was  summorred  to  appear 
in  the  said  Court,  sitting  at  &c.,  at  a  day  and  time  ther-ein  named,  to  wit,  in  eight 
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clear  days  froai  the  service  thereof,  with  the  addition  of  the  term  of  two  months,  in 
consideration  of  the  distance,  to  answer  the  now  plaintiff  in  an  action  or  claim  for  the 
sum  of  272,767  fr.  60  cent.,  with  interest  &c.,  the  same  being  a  demand  relative  to 
and  arising  out  of  the  said  act  or  instrument  in  writing  thirdly  mentioned  ;  which 
said  summons  the  plaiutift",  then  and  long  before  the  recovery  of  the  judgment  in  the 
declaration  mentioned,  to  wit,  on  &c.,  duly  caused  to  be  left,  served,  and  delivered 
for  the  defendant,  at  the  said  elected  domicile  of  the  defendant,  to  wit,  at  the  said 
Mons.  Callaghan's  ;  that  the  defendant  [298]  did  not,  from  the  time  when  he  in 
manner  aforesaid  so  elected  his  domicile  at  the  place  aforesaid,  in  the  kingdom  of 
France,  make  or  notify  to  the  plaintiffs  or  the  Company  any  change  in  his  said  elected 
domicile,  but  the  saaie,  from  the  time  of  such  election  until  and  at  the  time  of  the 
service  and  delivery  of  the  said  summons,  continued  to  be  and  was  the  elected 
domicile  of  the  defendant  in  the  kingdom  of  France  for  the  purposes  hereinbefore 
mentioned.  That  the  summons  of  the  plaintiffs  in  the  said  action  or  proceedings  was 
in  all  respects  regular  and  valid  according  to  the  law  of  France  and  the  practice  of 
the  said  Court ;  and  that  the  service  thereof  for  the  defendant  at  the  real  and  actual 
domicile  of  the  defendant,  within  the  jurisdiction  of  the  said  Court,  would  have  been, 
according  to  the  law  of  France  and  the  practice  of  such  Court,  notice  to  the  defendant 
of  such  summons  and  proceedings,  and  the  defendant  would  have  been  bound  in  such 
case  to  appear  in  the  said  Court  at  the  time  mentioned  in  the  said  summons.  That, 
according  to  the  law  of  France,  the  said  summons  was,  at  the  time  of  such  service 
thereof  at  the  elected  domicile  of  the  defendant,  and  until  and  at  the  time  of  the 
recovery  of  the  said  judgment,  a  notification  and  proceeding  relative  to  the  act  or 
instrument  in  wiiting  thirdly  mentioned;  and  that,  according  to  such  law  and 
practice,  the  said  delivery  and  service  of  the  summons  for  the  defendant,  at  the 
elected  domicile  of  the  defendant,  was  equivalent  to,  and  as  effective  and  valid,  as 
a  delivery  and  service  thereof  for  him  at  the  real  and  actual  domicile  of  the  defendant 
within  the  jurisdiction  of  the  said  Court,  and  then  amounted  to  and  was,  according 
to  the  law  of  P^-ance,  notice  to  the  defendant  of  such  summons  and  proceedings,  he 
the  defendant  then  having  his  real  and  actual  domicile  out  of  the  kingdom  of  France, 
to  wit,  in  England  ;  and  that  the  defendant  then  was,  according  to  the  law  of  France, 
bound  to  appear  and  ought  to  have  appeared  in  the  said  Court  at  the  time  mentioned 
in  the  said  summons,  for  the  purpose  [299]  therein  mentioned.  The  replication  then 
stated,  that  the  defendant  did  not  appear  in  Court  according  to  the  exigency  of  the 
summons,  whereupon  the  Judges  of  the  Court,  according  to  the  law  of  France  and 
the  practice  of  the  Court,  granted  default  against  the  defendant  for  not  appearing, 
and  such  proceedings  were  thereupon  had,  that  the  plaintiffs  recovered  judgment  for 
272,767  fr.  60  cent.,  which  is  the  same  judgment  in  the  declaration  mentioned. 
Averment,  that  the  judgment,  so  in  manner  recovered,  then  was  and  still  is,  according 
to  the  law  of  France,  regular,  and  valid,  and  conclusive,  and  binding  upon  the 
defendant  and  the  plaintiffs,  and  not  in  any  respect  impeachable  by  the  parties 
theieto,  or  either  of  them,  or  otherwise  howsoever.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others)  that  the  replication 
amounted  to  an  argumentative  denial  of  the  notice  stated  in  the  plea. 

Needham  argued  in  support  of  the  demurrer  (.June  4).  First,  as  to  the  plea. 
A  foreign  judgment  recovered  behind  the  back  of  a  party  not  resident  in  the  country, 
is  a  judgment'from  which  the  law  will  not  imply  an  assumpsit:  Buclumm  v.  Rucker 
(1  Camp.  63).  This  plea  states  facts  shewing  that  the  judgment  was  obtanied 
contrary  to  natural  justice:  Fishery.  Lane  (3  W  ils.  297;  S.  C.  2  W.  Bl.  834),  Cavm 
V.  Stewart  (1  Stai-k.  52.5),  Bruce  v.   JVait  (1  M.  &  G.  1).     Douglas  v.  Forrest  (4  Bnig. 


666)  will,  perhaps,  be  relied  on  bv  the  other  side ;  but  that  was  the  case  of  a  Scotch 
judgment  of  horning,  which  proceeding  is  recognised  in  English  Acts  of  Parliament. 
In  Fergrison  v.  3Iahon  (11  A.  &  E  179),  the  facts  alleged  in  the  ple.i  were  less  strong 
than  in  the  present  ease;  and  Lord  Denman,  C.  J.,  in  delivering  judgment,  says, 
"  When  it  appears,  as  here,  that  the  defendant  has  never  had  notice  of  the  proceeding 
or  been  before  the  Court,  it  [300 j  is  impossible  for  us  to  allow  the  judgment  to  be 
made  the  foundation  of  an  action  in  this  country."  ,     •  ,    ,        u     t  c     i     ^ 

Secondly,  the  replication  amounts  to  an  argumentative  denial  that  the  detendant 
had  notice  of  the  proceedings  in  the  action  on  which  the  judgment  was  founded,  it 
will,  perhaps,  be  argued,  that  the  replication  admits  a  want  of  notice  ni  fact  but 
shews  a  sufficient  notice  in  law;   the   meaning,  however,  of   the   plea   is,  tUat   tne 

Ex.  Div.  X.— 39* 
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defeiidiiiit  never  had  such  notice  as  rendered  the  judgment  valid:  Dresner  v.  S/aiwfield 
(14  M.  &  \V.  822),  Jllieekr  v.  IFrir/Id  (7  M.  &  W.  359).  Where,  to  a  declaratioii  in 
case  for  a  fraudulent  representation,  the  defendant  pleaded  that  the  representation 
was  not  in  writing  signed  by  him,  according  to  the  9  Geo.  4,  c.  14,  s.  6,  and  that  it 
was  made  after  the  passing  of  that  Act,  the  plea  was  held  bad,  as  amounting  to  an 
argumentative  denial  of  the  representation  charged  in  the  declaration  :  Twnley 
V.  Macgregor  (6  M.  &  G.  46).  It  is  difficult  to  say,  whether  the  replication  means  to 
set  up  an  excuse  for  notice,  or  to  allege  the  law  of  France  as  to  notice.  If  the  latter, 
it  contains  a  mere  argumentative  and  inferential  statement  of  the  French  law,  upon 
which  no  certain  issue  can  be  taken.  The  proper  mode  of  pleading  is  to  state  the 
foreign  law  as  a  fact,  and  then  to  aver  the  facts  to  bring  the  case  within  it :  lUmham 
V.  The  Earl  of  Mornington  (3  C.  B.  133).     [He  also  cited  Asllci/  v.  Fisher  (6  C.  B.  572).] 

Fhipson,  contra.  First,  the  plea  ought  to  have  stated,  in  addition,  that  the 
defendant  was  never  resident  in  nor  a  native  of  France,  and  that,  at  the  time  of  the 
proceedings,  he  had  no  property  there :  Henderson  v.  Henderson  (6  Q.  B.  288) ;  Story's 
Conflict  of  Laws,  ch.  xv.  s.  607;  Culverson  v.  Melton  (12  A.  &  E.  753),  Cmvan 
V.  Hraidwood  (1  M.  &  G.  882). 

Secondly,  the  replication  shews  a  state  of  circumstances  [301]  which,  according  to 
the  law  of  France,  renders  the  judgment  valid.  If  the  plaintitt'  had  taken  issue  on 
the  allegation  of  notice  in  the  plea,  or  replied  de  injuria,  he  must  have  proved  a  notice 
in  fact.  If  the  plea  means  that  the  defendant  had  no  notice  in  fact,  the  replication  is 
good  in  confession  and  avoidance,  for  it  states  that  the  plaintiff  did  something,  which, 
according  to  the  law  of  France,  was  notice  of  the  proceedings  :  Beymlds  v.  Fenton 
(3C.  B.  187). 

Xeedham  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Ai.DERSON,  B.  In  this  case,  which  was  argued  before  the  Lord  Chief  Baron, 
my  Brothers  Rolfe  and  Piatt,  and  myself,  I  am  now  to  deliver  the  judgment  of 
the  Court. 

The  declaration  states,  that  the  plaintiff  heretofore,  on  the  17th  of  December,  1846, 
at  the  Court  of  Civil  Tribunal  of  First  Instance,  for  the  department  of  the  Seine, 
sitting  at  the  Palace  of  Justice  at  Paris,  before  the  judges  of  that  Court,  recovered 
against  the  defendant  a  debt  amounting  to  the  sum  of  272,767  fr.  60  cent.,  which 
sum  of  money  remains  wholly  due  and  unpaid.  To  this  the  defendant  has  pleaded, 
that  he  was  not,  at  any  time  during  the  acci'uing  of  the  supposed  cause  of  action  upon 
which  the  said  supposed  judgment  was  foiuided,  nor  from  thence  continually  during  any 
part  of  the  proceedings  towards  such  supposed  judgment,  resident  in  or  within  the 
kingdom  of  France  &c.  To  this  plea,  which  is  in  substance,  that  the  foreign  judgment 
does  not  bind  the  defendant  in  an  English  Court,  as  being  pronounced  contrary  to 
natural  justice,  the  plaintiff,  by  his  replication,  sets  out  that  the  defendant  had  become 
a  member  of  a  Company  in  France  by  holding  shares  therein,  upon  certain  terms 
named  in  the  replication  ;  and  that,  being  so,  and  being  a  resident  in  England,  it 
became  ne-[302]-cessary,  according  to  the  law  of  France,  for  the  defendant,  as  such 
holder  of  shares,  to  elect  a  domicile  in  France,  to  wit,  in  Paris,  at  which  domicile  the 
directors  and  administrators  of  the  affairs  of  the  Company  might,  in  case  of  need, 
notify  to  the  defendant  all  instruments  and  proceedings  relating  to  the  said  Company, 
or  to  the  defendant,  as  such  shareholder  in  it;  and  that  the  defendant  should  give 
notice  to  the  directors  of  such  elected  domicile.  The  replication  proceeded  to  state, 
that,  by  the  law  of  France,  the  domicile  contained  in  an  instrument  and  declaration  in 
writing  became  the  elected  domicile  of  the  party,  and  that  all  proceedings  might,  by 
that  law,  be  regularly  served  at  such  elected  domicile  on  the  party.  It  then  set 
out  an  election  of  domicile  duly  made,  according  to  the  law  of  France,  by  the 
defendant,  and  then  proceeded  to  shew  that  the  suit  in  question  in  which  the  judg- 
ment was  obtained  was  one  relating  to  the  Company,  and  that  the  proceedings  were 
in  due  course  served  at  the  place  of  the  defendant's  elected  domicile,  and  were 
in  all  respects  regular  according  to  the  law  of  France.  This  replication  concludes  with 
a  verification.  To  this  there  was  a  special  demurrer,  the  ground  being,  that  this 
replication  was,  in  fact,  an  argumentative  denial  of  the  want  of  notice  of  the  proceed- 
ings to  the  defendant,  stated  in  the  plea. 

There  is  no  doubt  that  the  facts  stated  in  the  replication,  if  true,  afl'ord  an  answer 


*  EX.  303.  PARTRIDGE    V.  GARDNER  1227 

to  the  defendant's  plea,  and  that  the  question  before  us  is  one  only  of  form.  But  no 
doubt,  if  by  the  word  "  notice "  in  the  plea,  that  which  amounts  in  point  of  law  to 
notice  is  to  be  intended,  the  defendant  is  right  in  the  objection  he  makes,  and  the 
plaintiff  ought  directly  to  take  issue  on  the  notice,  and  support  his  issue  by  provin"- 
the  facts  stated  in  his  replication.  But,  after  considering  this  plea,  we  think,  that^ 
by  the  word  "notice"  is  to  be  understood  actual  notice  alone.  The  defendant  states] 
he  was  not  served  with  any  process,  which  clearly  means  not  actually  ser\ed[ 
and  then  adds,  nor  had  he  any  notice  whatever  of  the  said  proceedings ; 
[303]  adding,  afterwards,  that  he  had  not  any  knowledge  or  notice  whatsoever  of 
them.  All  these  averments  point  to  actual  notice  alone.  Now,  if  this  be  so,  the 
replication  is  not  an  argumentative  denial  of  this  notice,  but  consists  of  a  statement  of 
facts  which  shew,  that,  by  the  agreement  to  which  the  defendant  has  become  a  party, 
no  such  notice  need  be  given  to  him,  and  that  the  plea,  which  is  in  substance  that  the 
circumstances  under  which  the  judgment  was  obtained  were  contrary  to  natural 
justice,  cannot  be  supported  ;  for  that  it  is  not  contiary  to  natural  justice  that  a  man 
who  has  agreed  to  receive  a  pai'ticular  mode  of  notification  of  legal  proceedings  should 
be  bound  by  a  judgment  in  which  that  particular  mode  of  "notitication  has  been 
followed,  even  though  he  may  not  have  had  actual  notice  of  them. 

AVe,  therefore,  think  the  replication  sufficient;  and  it  is  not  necessary,  conse- 
quently, to  give  any  opinion  on  the  objections  made  by  Mr.  Phipson  to  the  plea. 

Judgment  for  the  plaintiff. 

Partridge  r.  Gardner.  July  6,  1849. — To  a  declaration  in  assump.sit  the  defendant 
pleaded  several  pleas,  upon  which  issues  were  joined ;  and  also  a  plea,  to  which 
the  plaintiff  demurred.  The  issues  were  tried,  and  found  for  the  plaintiff,  and, 
afterwards,  judgment  was  given  for  the  defendant  on  the  demurrer,  the  Court 
holding  the  declaration  insufficient : — Held,  that  the  plaintiff  was  not  entitled 
under  the  4  Anne,  c.  16,  s.  5,  to  the  costs  of  the  issues  found  for  him,  as  no  issue 
in  fact  had  been  found  for  the  defendant  also. 

[S.  C.  7  D.  &  L.  106 ;  18  L.  J.  Ex.  415 :  affirmed,  6  Ex.  621.     Overruled, 
Callander  v.  Hmvard,  1850,  10  C.  B.  313.] 

Phipson  had  obtained  a  rule  calling  upon  the  defendant  to  shew  cause  why  the 
plaintiff's  costs  should  not  be  taxed  on  the  issues  found  for  him,  and  be  paid  by  the 
defendant,  after  deducting  the  amount  allowed  to  the  defendant.  The  plaintiff  had 
declared  in  assumpsit,  "rhe  defendant  pleaded  seven  pleas.  The  first  was  non 
assumpsit.  The  second,  third,  fourth,  fifth,  and  sixth  respectively,  traversed  allega- 
tions in  the  declaration.  The  seventh  was  a  plea  in  confession  and  avoidance.  The 
plaintiff  having  [304]  joined  issue  on  the  firA.  five  pleas,  and, demurred  to  the  sixth 
and  seventh,  obtained  a  verdict  on  all  the  issues  in  fact,  with  contingent  damages ; 
but  afterwai-ds,  on  argument  of  the  demurrer,  failed,  the  Court  holding  that  his 
declaration  was  insufficient,  and  expressly  giving  judgment  against  him  accordingly, 
on  the  ground  of  such  insufficiency. 

Keating  and  Ogle  shewed  cause  (May  23).  The  4  Anne,  c.  16,  enables  defendants 
to  plead  several  matters.  By  sect.  5  it  is  provided,  "  that,  if  any  such  matter  shall 
upon  a  demurrer  joined  be  judged  insufficient,  costs  shall  be  given  at  the  discretion 
of  the  Court ;  or,  if  a  verdict  shall  be  found  upon  any  issue  in  the  said  cause,  for  the 
plaintiff  or  demandant,  costs  shall  be  given  in  like  manner,  unless  the  Judge  who  tried 
the  issue  shall  certify."  According  to  the  true  construction  of  that  section,  the 
verdict  must  be  found  upon  issues  in  respect  of  which  there  may  be  judgment.  Bird 
v.  Hiagimon  (5  A.  &  E.  83)  is  relied  upon  by  the  other  side.  There  the  declaration 
contained  two  counts,  and  there  were  two  pleas  to  the  first  count,  and  one  to  the 
second.  Issues  were  joined  on  one  plea  to  the  first  count,  and  on  the  plea  to  the 
second  count ;  the  other  plea  to  the  first  count  was  demurred  to.  The  issues  in  fact 
were  tried,  and  a  verdict  was  found  for  the  plaintiff  on  the  issue  on  the  first  count, 
and  damages  assessed,  and  for  the  defendant  on  the  issue  on  the  second  count. 
Afterwards  the  defendant  had  judgment  on  the  demurrer,  and  it  was  held  that  the 
plaintiff  was  entitled  to  the  costs  of  the  issue  on  which  he  had  succeeded.  Ihat  case 
is  generally  considered  as  overruling  Cooke  v.  Sa;/er  (2  Burr.  753),  where  the  defendant 
pleaded  t6  the  "hole  declaration  two  pleas,  upon  one  of  which  the  plaintiH  joined 
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i.ssue,  and  to  the  other  demurred.  The  issue  was  tried  and  found  for  the  plaintiff, 
and  after-[305]-vvards  the  defendant  had  judgment  on  the  demurrer  ;  and  it  was  held, 
that  neither  party  was  entitled  to  the  costs  of  the  trial.  All  the  previous  cases, 
however,  are  distinguishable  from  the  present,  inasmuch  as  in  none  of  them  was  the 
declaration  bad.  If,  instead  of  demurring,  the  defendant  had  joined  issue  and  gone 
to  trial,  and  afterwards  the  Court  had  arrested  the  judgment,  on  account  of  the  in- 
sufficiency of  the  declaration,  it  is  clear  that  the  plaintiff  could  have  had  no  costs.  Then 
how  can  the  circumstance  of  there  being  judgment  against  him  on  the  whole  record 
entitle  him  to  them  1  'i  he  case  is  analogous  to  that  of  immaterial  issues  found  for  a 
defendant,  and  judgment  afterwards  entered  for  the  plaintiff  non  obstante  veredicto, 
when  neither  party  is  entitled  to  costs :  Goodburne  v.  Bowman  (9  Bing.  667).  [They 
also  cited  EUerlon  v.  Emnvns  (4  C.  B.  49S)  arjd  Vivian  v.  Blake  (11  East,  263).] 

Phipson,  in  support  of  the  I'ule.  By  tho  5th  section  of  the  4  Anne,  c.  16,  costs 
are  given  as  a  condition  of  the  privilege  which  a  defendant  enjoys  under  that  Act,  of 
pleading  more  pleas  than  one.  The  language  of  the  section  is  not,  "  if  the  plaintiff 
shall  have  judgment,"  but  "  if  a  verdict  shall  be  found."  There  is  no  authowty  to 
shew  that  the  plaintiff  would  not  have  been  entitled  to  the  costs  of  these  issues,  if  the 
judgment  had  been  arrested  on  the  ground  of  the  insufficiency  of  the  declaration.  The 
object  of  the  statute  of  Anne  was  to  confer  a  benefit  on  defendants,  and  at  the  same 
time  to' provide  that  it  should  not  be  prejudicial  to  plaintiffs  :  Dvhcrleij  v.  Faije  (2  T.  R. 
391).  In  Bichmmul  v.  Johmon  (7  East,  583),  Lord  Ellenborough,  C.  J.,  said,  "That 
statute  meant  to  give  an  advantage  to  a  defendant  of  pleading  several  matters,  though, 
in  so  doing,  it  provided  that  such  privilege  should  not  be  exercised  vexatiously  to  the 
[306]  plaintiff;  therefore,  it  say.s,  that,  if  any  issue  shall  be  found  for  the  plaintiff,  he 
shall  have  costs  itc,  unless  &c. ;  by  which  I  understand,  that,  if  any  one  or  more  of 
several  issues  be  found  for  the  plaintiff,  the  rest  being  found  for  the  defendant,  the 
plaintiff  shall  have  his  costs  of  those  pleas  found  for  him."  Bird  v.  Higyinson  (5  A.  &  E. 
S3)  is  identical  with  the  present  case  :  there,  also,  the  declaration  was  bad  in  arrest 
of  judgment,  yet  that  circumstance  was  not  relied  on  either  in  the  argument  or  judg- 
ment. Cameron  v.  Reynolds  (Cowp.  407),  which  decided,  that,  where  judgment  is  arrested, 
each  party  pays  his  own  costs,  was  not  a  case  within  the  statute  of  Anne.  Besides, 
a  judgment  on  demurrer  is  not  for  this  purpose  equivalent  to  an  arrest  of  judgment. 
The  entry  on  the  record  does  not  shew  that  judgment  was  given  on  account  of  the 
insufficiency  of  the  declaration,  but  is  simply  "  that  the  said  plea  is  sufficient  in  law  " 
(Chit.  Forms,  296).  In  airest  of  judgment  the  entry  is,  that  the  Court  "omitting  to 
give  judgment  upon  the  verdict  aforesaid,  it  is  told  to  the  parties  aforesaid  l)y  the 
said  Court  here,  that  they  do  go  thereof  without  day  "  (Chit.  Forms,  6 1  6),  &c.  Good- 
burne  v.  Bowman  has  no  application  to  the  present  case.  At  common  law  a  defendant 
was  not  entitled  to  costs,  but  the  23  Hen.  S,  c.  15,  s.  1,  provided,  that  he  should  have 
judgment  for  his  costs,  "if  the  plaintiff  be  nonsuited  or  a  verdict  pass  against  him." 
Before  the  rule  of  Hilary  Term,  2  Will.  4,  s.  74,  a  defendant  had  no  costs,  unless  he 
succeeded  on  the  whole  cause  of  action  ;  the  object  of  the  rule  was  to  correct  that 
injustice,  by  giving  him  the  costs  of  the  issues  found  for  him  ;  but,  nevertheless,  he 
had  judgment  for  them  by  virtue  of  the  statute  of  Hen.  8  :  Twigg  v.  Potts  (4  Dowl.  269), 
Postan  V.  Stamcay  (5  East,  261). 

Cur.  adv.  vult. 

[307]  The  judgment  of  the  Court  was  now  delivered  by 

Flatt,  B.  (After  stating  the  facts  as  above  set  forth,  his  Lordship  proceeded  :) — 
On  this  state  of  the  record  Mr.  Phipson  sought  to  obtain  for  the  plaintiff'  his  costs  of 
the  trial  of  the  issues,  and,  as  an  authority  in  support  of  the  application,  cited  Bird 
V.  Iliggivsoii  (5  A.  &  E,  83). 

A  plaintift"'s  light  to  costs  in  an  action  of  assumpsit  is  derived  either  from  the 
Statute  of  Gloucester,  6  Edw.  1,  c.  1,  s.  2,  or  the  4  Anne,  c.  16,  s.  5  As,  however, 
the  plaintiff  in  this  action  has  not  recovered  damages,  he  is  not  entitled  under  the 
Statute  of  Gloucester ;  and  as  all  the  issues  in  fact  have  been  found  for  him,  the 
construction  which,  in  Rirhiiond  v.  Johnson  (7  East,  583),  Lord  Ellenborough  and  the 
rest  of  the  Judges  of  the  King's  Bench  unanimously  put  on  the  5th  section  of  the 
4  Anne,  c.  16,  and  which,  since  the  decision  of  that  case,  until  that  of  Bird  v.  Higginson, 
has  been  invariably  adopted,  equally  excludes  him  from  any  right  to  costs  under  that 
section. 

All  the  authorities  adduced  in  the  judgment  of  the  Court  of  King's  Bench,  in 
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Bird  V.  Higgih.son,  as  bearing  upon  the  question  of  the  plaintiffs  right  to  costs  under 
the  Statute  of  Anne,  except  Yates  v.  Gun  (2  Barnes,  122),  consist  with  that  construc- 
tion. In  Cooke  v.  Sai/er  (2  Burr.  753)  the  defendant  did  not  obtain  a  verdict  on  any 
issue  in  fact,  but  was  entitled  to  judgment  on  the  whole  record.  The  Court,  therefore, 
consistently  with  the  above-mentioned  construction,  held,  that  the  plaintiff  was  not 
entitled  to  the  co.sts  of  the  trial.  In  Jones  v.  Danes  {i  Barne.s,  120)  some  issues  in 
fact  were  found  for  the  defendant.  The  plaintiff  was,  under  the  5th  section,  entitled 
to  tax  and  deduct  the  costs  of  the  issues  found  for  him.  In  Burtldt  v.  Sumner  (B.  N.  P. 
335)  the  plaintiff  was  not  entitled  to  the  de-[308]-duction,  as  a  verdict  had  not  been 
found  for  him  upon  any  issue.  Issues  in  fact  were  found  for  the  defendants  in  Beiiett  v. 
Coster  (I  B.  &  B.  465;  S.  C.  4  Moore,  110),  Hart  v.  Cutbush  (2  Dowl.  456),  The  Duke 
of  Newcastle  v.  Green,  cited  in  that  case.  Other  v.  Calvert  (8  Moore,  239),  and  Spencer 
v.  Hamerlon  (4  A.  &  E.  413) ;  and  for  the  plaintiffs  in  replevin,  in  J'ollnm  v.  Simpsm 
(2  B.  &  P.  368),  Biif/ht  v.  Jackson  (Barnes,  144),  Dodd  v.  Joddrell  (2  T.  R.  235),  and 
Brooke  v.  Jnilet  (2  H.  Bl.  435).  In  Daherlij  v.  Page  (2  T.  R.  391)  the  plaintiff  was 
entitled  under  the  first  provision  of  the  5th  section,  which  relates  to  issues  in  law  only. 
The  application  in  J^irian  v.  Bluke  (11  East,  2(33)  must  have  been  for  the  general  costs. 
Vivian  was  clearly  entitled  to  the  deduction  of  the  costs  of  the  issue  foundin  his  favour. 
To  this  consistent  collection  of  authorities  the  case  of  Yatei  v.  Gun,  (which,  if  correctly 
reported  by  Barnes,  was  substantially  overruled  by  the  Court  of  King's  Bench,  in 
Riclnnond  v.  Juhnsmi,)  was,  before  the  decision  in  Bird  v.  Higginson,  alone  opposed. 

In  the  present  case  the  plaintiff  is  not  entitled  to  costs  of  the  cause  under  the 
Statute  of  Gloucester,  nor  of  the  demurrer  under  the  4  Anne,  c.  16,  s.  5.  Is  he,  then, 
entitled  under  that  section  to  ta.\  and  deduct  the  costs  of  the  issues  found  for  him? 
If  Bird  v.  Higginson  was  rightly  decided  he  is.  But  we  think  that  the  conclusion 
drawn  in  that  decision  is  not  warranted  by  the  cases,  and  is,  indeed,  opposed  to  the 
established  construction  of  the  5th  section.  According  to  that  construction  a  plaintiff 
is  not,  under  the  Statute  of  Anne,  entitled  to  the  costs  of  issues  in  fact  found  for  him, 
unless  some  issue  in  fact  has  been  found  for  the  defendant  also.  As,  therefore,  no 
issue  has  been  found  by  [309]  the  jury  for  the  defendant  Gardner,  the  plaintiff 
Partridge  is  not  entitled  to  the  costs  sought  by  his  rule.  His  rule  must,  consequently, 
be  discharged. 

Rule  discharged.(a) 


Howell  ;•.  Rodbard.  1849. — A  plaintiff's  right  to  costs  depends  either  upon  the 
Statute  of  Gloucester,  6  Edw.  1,  c.  1,  s.  2,  or  the  4  Aiuie,  c.  16,  s.  5.  He  has 
no  right  under  the  Statute  of  Gloucester,  unless  he  recovers  damages,  and  he 
has  no  right  under  the  Statute  of  Anne,  unless  the  defendant  succeeds  on  one 
or  more  of  several  pleas. — Therefore,  where  a  declaration  for  injury  to  the 
plaintiff's  reversion  contained  two  counts,  to  which  the  defendant  pleaded,  first, 
not  guilty  ;  secondly,  to  the  first  count,  no  reversion  ;  thirdly,  a  justification,  to 
which  there  was  a  replication,  demurrer,  and  judgment  for  the  defendant; 
fourthly,  the  Statute  of  Limitations  to  both  counts  ;  and  fifthly,  to  the  second 
count,  a  plea  to  w^hich  there  was  new  assignment,  and  to  it  a  plea  of  not  guilty, 
and  a  verdict  was  found  for  the  plaintiff,  on  the  plea  of  not  guilty  as  to  part  of 
the  first  count,  with  contingent  damages,  and,  as  to  the  residue  of  the  first  and 
the  second  count,  for  the  defendant,  and  on  the  plea  of  no  reversion,  for  the 
plaintiff  as  to  both  counts,  and  on  the  fifth  plea  the  jury  weie  discharged  by 
consent,  and  as  to  the  new  assignment,  the  verdict  was  for  the  defendant : — Held, 
that  the  plaintiff  was  not  entitled  to  the  costs  of  the  issues  as  to  the  part  of  the 
first  count  on  which  he  had  succeeded,  for  he  had  no  right  under  the  Statute  of 
Gloucester,  inasmuch  as  he  could  not  have  judgment  for  the  damages  assessed  ; 
and  he  had  no  right  under  the  Statute  of  Anne,  since  he  had  succeeded  on  all 
the  issues  as  to  that  part  of  the  count.  But  as  to  the  other  part  of  the  first  count, 
and  the  second  count,  he  was  entitled  under  the  Statute  of  Anne  to  the  costs  of 
one  special  plea,  including  a  portion  of  the  expenses  of  briefs  and  witnesses,  inas- 
much as  the  defendant  succeeded  on  the  first  issue  as  to  that  part  of  the  hrst 


(a)  See  the  next  case. 
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count,  and  on  the  second  count;  and  the  plaintitf  obtained  a  verdict  on  the  issues 
raised  on  two  other  special  pleas. 

In  this  case(ff)  Crowder  moved,  in  Trinity  Term,  1850,  (June  1,)  for  a  rule  to 
review  the  Master's  taxation.  The  pleading  and  grounds  of  the  application  fully 
appear  fi'oni  the  judgment  of  the  Court,  which  was  delivered  (June  17),  by 

Parke,  B.  Mr.  Cro"der  applied  a  few  days  ago  to  review  the  Master's  taxation. 
No  allocatur  had  been  given  ;  but  it  was  suggested  that  the  motion  was  made  for  the 
guidance  of  the  Master. 

The  case  was  this: — The  declaration  contained  two  counts,  each  for  an  injuiy  to 
the  reversion  ;  the  first  count  [310]  for  damages  to  the  surface  of  land,  the  second 
for  damages  to  the  foundation  of  a  house. 

There  were  several  pleas  :  first,  not  giu'lty  to  Ijoth  counts  ;  secondly,  no  reversion, 
as  to  Itoth  the  first  and  second  counts;  thirdly,  a  justification  to  the  first  count,  luider 
a  mining  lease,  to  which  there  was  a  replication  and  a  demurrei-  to  the  replication, 
and  judgment  for  the  defendant  was  given  on  demurrer;  fourthly,  the  Statute  of 
Limitations  to  both  counts  ;  and,  fifthly,  another  plea  was  pleaded  to  the  second  count, 
not  material  to  be  noticed  for  the  reason  afterwards  given  ;  and  there  was  also  a  new 
assignment,  and  a  plea  of  not  guilty  to  it. 

On  the  trial  the  verdict  was,  on  not  guilty  as  to  part  of  the  first  count,  for  the 
plaintiflF,  with  1401.  contingent  damages  ;  as  to  the  residue  of  the  first  and  second,  for 
the  defendant ;  on  the  plea  of  no  reversion,  and  as  to  the  plea  of  the  Statute  of  Limita- 
tions, as  to  both  counts,  foi-  the  plaintiff'.  On  the  fifth  plea  the  jui'y  were  discharged 
by  consent;  and,  as  to  the  new  asignment,  the  verdict  was  for  the  defendant.  Under 
these  ciieumstanees  the  question  was,  to  what  costs  the  plaintifl'  was  entitled.  The 
case  differs  both  from  that  of  Bird  v.  Higgimion  and  Partridge  v.  Gardner  (ante,  p.  30.S) ; 
from  the  formei',  because  there  the  only  issue  on  the  tiial,  as  to  one  cause  of  action, 
that  in  the  first  count,  was  found  for  the  plaintiff;  from  the  latter,  because  in  it  all 
the  issues  on  the  trial  were  found  for  the  plaintiff.  We  adhere  to  our  decision  in  the 
case  of  Partridge  v.  Gardner,  which  we  are  satisfied  was  perfectly  right.  The  plaintift' 
can  recover  costs  only  under  the  Statute  of  Gloucester,  as  part  of  the  damages,  or 
under  the  Statute  of  Anne,  s.  .5,  where  there  are  double  pleas.  Here  he  has  no  light 
under  the  Statute  of  Gloucester  as  to  the  part  on  which  damages  were  assessed,  as  he 
caimot  have  judgment  for  those  damages  on  that  part ;  nor  as  to  that  part  under  the 
Statute  of  Anne,  because  the  plaintiff  has  succeeded  on  the  trial  on  [311]  all  the  issues 
as  to  that  pai't  of  the  count ;  and  according  to  the  eonstiuction  put  by  the  cases  on 
that  statute,  it  only  applies  where  the  defendant  succeeds  on  some  one  issue  which 
entitles  him  to  judgment  on  the  whole  record  ;  that  is,  as  to  all  the  causes  of  action, 
or  any  one  of  them,  to  which  there  is  double  pleading,  that  is,  by  way  of  punishment 
for  improper  double  pleading.  For  if  the  plaintiff  succeeds  as  to  the  whole  of  the 
causes  of  action,  or  one,  his  only  claim  is  under  the  Statute  of  Gloucester.  Here  the 
plaintifl' succeeds  on  all  the  issues  as  to  part  of  the  first  count,  but  fails  on  the  demurrer, 
and  can  have  no  judgment  on  that  part  of  the  first  count  to  recover  his  damages,  ancl 
no  costs  as  to  that  part  of  the  first  count. 

But  to  the  second  count  and  part  of  the  fii'st  there  is  double  pleading,  and  the 
defendant  has  succeeded  on  the  first  issue  as  to  part  of  the  first  and  as  to  the  second 
count,  and  the  plaintiff  has  obtained  a  verdict  on  the  issues  on  two  other  special  pleas 
to  the  same  cause  of  action  ;  therefore,  as  to  part  of  the  first  and  the  second  count,  it 
is  a  case  of  double  pleading,  and,  as  to  that  part  of  the  first  and  the  second  count,  the 
plaintiff'  is  entitled  to  the  costs  of  the  special  pleas  under  the  Statute  of  Anne,  not 
confined  to  the  mere  costs  of  the  pleadings,  but  including  a  portion  of  the  expenses  of 
briefs  and  witnesses,  accoiding  to  the  rule  laid  down  in  Hart  v.  Cuthusth  (2  Dowl.  456) 
and  Spencer  v.  Humerton  (4  A.  &  E.  413).  But  we  understand  from  the  Master,  that 
he  offei-ed  to  tax  the  costs  on  this  principle.  Therefore  there  will  be  no  rule,  but  the 
costs  will  be  so  taxed  without  any  rule. 

Eule  refused. 

(a)  The  case  was  decided  in  the  Sittings  after  Trinity  Term,  1850,  (June  17),  but 
is  inserted  here  on  account  of  its  connexion  with  the  preceding  one. 
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[312]  HiGGiNS  V.  Pitt.  1849.— A  declaration  in  covenant  stated,  that,  bv  an 
indenture  made  between  the  several  persons  whose  names  and  seals  were  there- 
unto subscribed  and  affixed,  and  who  were  creditors  of  the  plaintiff  of  the  first 
part,  the  plaintiff  of  the  second  part,  and  M.  of  the  third  part,  it  was  recited,  that 
the  plaintiff  was  indebted  to  the  persons  of  the  first  part,  in  sums  secured  by  bills 
of  exchange  accepted  by  the  plaintiff,  and,  being  unable  to  pay  his  debts,  he  had 
agreed  to  give  his  creditors  a  composition  of  .5s.  in  the  pound,  to  be  guaranteed 
by  bills  drawn  by  M.  upon  and  accepted  by  the  plaintiff;  and  that  such  composi- 
tion bills  of  exchange  had  been  given.  And  by  the  said  indenture,  such  of  the 
creditors  to  whom  the  plaintiff  might  have  given,  or  who  might  be  holders  of  bills 
of  exchange  of  the  plaintiff,  did  covenant  with  the  plaintiff  that  they  would 
indemnify  him  against  and  in  respect  of  such  bills,  and  all  actions,  losses,  &c.,  by 
reason  thereof.  Averments,  that  the  defendant  did,  as  such  creditor,  subscribe 
bis  name  and  affix  his  seal  to  the  indenture,  and  that,  at  that  time,  the  plaintiff 
was  indebted  to  the  defendant  and  his  partner  in  an  amount  secured  by  two  bills 
of  exchange  accepted  by  the  plaintiff,  and  which  were  then  outstanding.  That, 
when  the  bills  became  due,  the  holder  sued  the  plaintiff  for  their  amount,  and, 
in  order  to  stay  the  action,  he  paid  a  large  sum  of  money.  Breach,  that  defendant 
did  not  indemnify  the  plaintiff.  Plea,  that,  before  the  defendant  executed  the 
indenture,  the  plaintiff  was  indebted  to  him  and  his  partner  and  the  other  persons 
creditors  and  parties  to  the  indenture  of  the  first  part ;  and  the  plaintiff  being 
unable  to  pay  the  defendant  and  his  partner  and  the  said  creditors  their  debts  in 
full,  offered  to  deliver  to  each  of  them  a  composition  bill  upon  the  terms  and 
conditions  in  the  indenture  mentioned,  provided  they  would  execute  the  inden- 
ture ;  and  thereupon  the  plaintiff  represented  to  the  other  creditors,  that  the 
defendant  and  his  partner  had  agreed  to  accept  the  composition  bills  for  the  same 
proportionate  amount,  and  upon  the  same  terms  and  under  the  same  conditions 
as  the  said  other  creditors  ;  and  that,  upon  the  faith  of  such  representations,  the 
said  other  creditors  were  induced  to  execute  the  indenture,  whereas  in  truth  and 
in  fact,  at  the  time  such  representations  were  made  it  was  agreed  Jietween  the 
plaintiff  and  the  defendant  and  his  partner,  that  the  plaintiff  should  pay  the 
defendant  and  his  partner  the  full  price  of  certain  goods  before  then  sold  and 
delivered  by  the  defendant  and  his  partner  to  the  plaintiff,  and  which  formed 
part  of  the  sum  due  from  the  plaintiff  to  the  defendant  and  his  partner;  and  that 
the  plaintiff  would  fuither  pay  in  cash  to  the  defendant  and  his  partner  .5s.  in  the 
pound  upon  the  whole  amount  due  from  the  plaintiff  to  them,  in  lieu  of  delivering 
to  them  composition  bills  ;  and  that,  for  the  purpose  of  inducing  the  said  other 
creditors  to  believe  that  the  said  representations  were  true,  the  defendant  should, 
for  himself  and  his  partner,  make  and  execute  the  indenture,  which  agreement 
was,  at  the  time  of  the  said  other  creditors  executing  the  indenture  unknown  to 
them:— Held,  on  special  demurrer,  first,  that  the  plea  sufficiently  stated  that 
a  fraud  was  intended  to  be  committed  by  the  plaintiff  and  defendant  on  the 
other  creditors,  bv  a  bargain  unknown  to  them,  to  give  and  receive  more  than 
they  were  to  receive.— Secondly,  that  the  plaintiff  could  not  sue  on  this  covenant, 
which  was  part  of  the  same  fraudulent  executory  agreement,  and  therefore  void 
as  against  the  creditors  ;  and  that  the  defendant  might  set  up  such  defence 
although  a  partv  to  the  fraud.— Thirdly,  that  the  allegation,  that  the  deferidant 
executed  the  indenture  "on  behalf  of  himself  and  partner"  was  rendered 
unambiguous  by  reference  to  the  declaration,  which  shewed  that  the  defendant 
alone  actually  executed  it.— Whether  a  debtor  paying  money  down  to  a  creditor 
before  he  enters  into  a  composition,  as  the  price  of  procuring  a  fraud  on  his  other 
creditors,  may  recover  back  the  money, — quaere 
[S.  C.  18  L.  J.  Ex.  488.] 

Covenant.  The  declaration  stated,  that  by  a  certain  indenture  bearing  date  &c. 
(profert),  and  which  said  indenture  purported  to  be  made  between  the  several  persons 
whose  names  and  seals  were  thereunto  subscribed  and  affixed,  and  "hojvere  creditors 
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their  [313]  respective  partner  or  {jartiiers,  in  several  sums  of  money,  some  of  which 
were  wholly  or  in  part  secured  by  bills  of  exchange  or  notes,  accepted,  drawn,  or 
indorsed  by  the  pUiintiff;  and  the  plaintiff  being  unable  to  pay  his  said  several  debts, 
had  proposed  and  agreed  to  give  to  the  said  several  creditors,  and  they  had  agreed 
to  accept,  a  composition  of  5s.  in  the  pound  on  the  amount  of,  and  in  full  satisfaction 
for  their  respective  debts,  payable  on  the  26th  of  October  1848,  the  said  composition 
to  be  guaranteed  by  the  said  T.  Morecroft  as  the  surety  of  the  plaintiff;  that  is  to 
say,  by  bills  of  exchange  to  be  resj)ectively  drawn  by  the  said  T.  Morecroft  upon  the 
plaintiff,  and  accepted  by  the  latter,  payable,  one  of  such  bills  to  each  of  the  creditors 
parties  thereto  of  the  first  part  or  his  or  their  ordei',  on  the  said  2(3th  of  October ;  and 
that,  when  the  said  bills  should  be  duly  paid,  the  plaintiff  should  stand  released  from 
his  said  debts  ;  and  that  his  creditois  should  covenant  not  to  sue  him  during  the 
period  intervening  between  the  receipt  of  the  said  bills  and  the  due  payment  of  the 
same  at  maturity.  And  in  and  by  the  said  indenture  it  was  recited,  that,  in  pursu- 
ance of  the  said  agreement,  such  composition  bills  of  exchange  as  thereinbefore 
mentioned  had  accordingly  been  delivered  unto  the  said  creditors  parties  thereto 
of  the  first  part ;  and  in  and  l)y  the  said  indenture,  such  of  the  creditors  parties 
thereto  of  the  first  part,  to  whom  the  plaintiff  might  have  given,  or  who  might  be 
holders  of  bills  of  exchange  or  acceptances  of  the  plaintiff,  and  also  the  whole  of  the 
creditors  parties  thereto,  so  far  as  respected  the  composition  bills  so  received  by  them, 
as  thereby  agreed  and  recited,  did  thereby  for  themselves  severally,  and  for  their 
respective  heirs,  &c.,  and  their  respective  partner  or  partners,  and  not  one  of  them 
for  the  others  or  any  other  of  them,  covenant  with  the  plaintiflf',  his  heirs,  &c.,  that 
they  the  covenanting  parties  respectively,  or  their  respective  heirs,  &c.,  should  and 
would  at  all  times,  and  from  time  to  time  thereafter,  indemnify  and  [314]  keep 
h.'irmless  the  plaintiff,  his  heiis',  &e.  estate  and  etlects  from  and  against  and  in  respect 
of  such  first-mentioned  several  bills  or  acceptances,  and  from  and  against  all  actions, 
suits,  losses,  and  expenses  which  the  plaintiff,  his  heirs,  &c.,  should  or  might  be 
involved  in,  sustain  or  be  put  unto  by  reason  thereof;  and  also,  so  far  as  respected 
the  said  sevei'al  composition  bills  thereby  agreed  to  be  given  and  taken,  from  and 
against  all  actions,  suits,  losses,  and  expenses  which  the  plaintiff,  his  heirs,  itc,  should 
or  might  be  involved  in,  sustain,  or  be  put  unto  by  reason  thereof,  by  or  at  the  suit 
or  instance  of  any  other  person  who  might  become  indorsee  or  holder'  of  such  respective 
composition  bills,  or  any  other  person  or  persons  whomsoever,  other  than  and  except 
themselves,  the  respective  parties  thereto,  creditors  as  aforesaid,  to  whom  such  com- 
position bills  should  actually  have  been  given.  That  the  defendant  did,  to  wit, 
on  &c.,  as  such  creditor,  jointly  with  J.  Maybury  and  the  plaintiff,  subscribe  his  the 
defendant's  name,  and  affix  his  seal  to  the  said  indenture  as  one  of  the  parties  to  the 
said  indenture  of  the  first  part,  and  then  became  one  of  the  said  parties  to  the  said 
indenture  of  the  first  part.  That,  before  the  time  of  making  the  said  indenture,  and 
of  signing  and  sealing  thereof  by  the  defendant,  and  of  his  becoming  one  of  the 
parties  thereto,  the  plaintiff  was  indebted  (to  wit,  in  the  sum  of  .5001.  "is.  lid., 
being  a  sum  exceeding  the  amount  of  the  two  several  bills  of  exchange  hereinafter 
mentioned)  to  the  defeiidant  and  J.  Maybury,  the  then  partner  of  the  defendant,  and 
the  plaintiff  continued  indelited  in  the  said  sum  to  the  defendant  and  the  said 
J.  Maybury  until  and  at  the  time  of  making  the  said  indenture,  and  the  defendant's 
signing,  and  sealing,  and  becoming  one  of  the  parties  to  the  same  as  aforesaid  ; 
which  said  sum  was,  at  the  time  of  making  the  said  indenture,  and  signing  and 
sealing  thereof  by  the  defendant,  and  of  his  becoming  a  party  thereto,  as  aforesaid, 
in  part  to  wit,  to  the  amount  of  4531.  13s.  3d.,  secured  b}'  the  said  two  bills  of 
[315]  exchange,  which  had  been  heretofore,  to  wit  on  the  day  of  the  date  thereof 
respectively,  accepted  by  the  plaintiff  on  account  of  parts  of  the  said  debt,  and  given 
by  the  plaintiff  to  the  defendant  and  his  said  partner,  and  by  them  taken  from  the 
plaintiff  on  account  of  the  said  parts  of  the  said  debt,  to  wit  a  bill  of  exchange,  dated 
&c.  (stating  the  bills) ;  which  said  bills  of  exchange  at  the  time  of  making  the  indenture, 
and  of  signing  and  sealing  thereof,  and  of  becoming  one  of  the  parties  thereto  by  the 
defendant  respectively,  were  current  and  had  not  come  to  maturity,  and  were  not 
retui'ned  to  the  plaintiff,  and  were  respectively  outstanding.  That,  after  the  making 
of  the  indenture,  &c.,  and  when  the  two  bills  so  accepted  by  the  plaintiff  bad  respec- 
tively become  due  and  payable,  and  when  the  same  had  not  and  neither  of  them  had 
been  returned  to  the  plaintiff  or  satisfied  by  him,  and  before  the  said  composition  bills 
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iu  the  indenture  mentioned  had  become  payable,  to  wit,  on  &c.,  the  defendant  and 
J.  MaA-bury  having  theretofore,  to  wit,  on  &c.,  indorsed  to  one  K.  Marsh  the  two 
several  bills  of  exchange  so  drawn  by  the  defendant,  &c.,  and  R.  Marsh,  being  the 
holder  of  the  two  several  bills  of  exchange,  and  entitled  to  claim  the  amounts  thereof 
from  the  plaintifl',  claimed  and  demanded  from  the  plaintiff  payment  of  the  amount 
of  the  two  several  bills,  and  then,  and  in  order  to  enforce  payment  thereof  from  the 
plaintiflf,  commenced  and  prosecuted  an  action  against  the  plaintiff  in  her  Majesty's 
Court  of  &c.,  claiming  therein  the  amount  of  the  said  bills.  That,  afterward.s,  &c., 
the  defendant  and  J.  Maybury  had  notice  that  R.  Marsh  was  the  holder  of  the  two 
several  bills,  and  then  also  had  notice  of  the  said  claim  and  demand  of  R.  Marsh,  and 
of  the  action  so  commenced  by  him  against  the  plaintiff.  That  R.  Marsh  further 
prosecuted  his  said  claim  and  demand  and  the  said  action,  and  continued  to  do  so 
until  the  plaintiff  afterwards,  to  wit  on  &c.,  in  order  to  satisfy  and  put  an  end  to  the 
said  claim  and  demand,  and  also  to  settle  and  stay  the  said  action  and  [316]  the  further 
prosecution  thereof,  and  to  prevent  further  costs  from  being  incurred  therein,  and  to 
prevent  himself  from  becoming  liable  to  such  further  costs,  was  compelled  and  obliged 
to  pay,  and  actually  did  pay,  to  R.  Marsh,  in  and  about  satisfying  his  said  claim  and 
demand,  and  in  and  about  settling  and  causing  to  be  stayed  the  said  action,  divers 
sums  amounting,  to  wit,  to  4941.  14s.  7d.,  &c.  Breach,  that  neither  the  defendant 
nor  J.  Maybury  indemnified  the  plaintiff  in  respect  of  the  two  acceptances,  or  against 
the  claim  and  demand  of  R.  Maybury,  or  against  the  said  action,  or  losses  and  expenses, 
nor  did  they  pay  the  plaintiff  the  sum  so  paid  by  him,  &c. 

Plea,  that,  before  the  making  and  executing  by  the  defendant  of  the  said  indenture, 
the  defendant  and  J.  Maybury  were  in  partnership  together  as  traders,  and  had  divers 
dealings  and  transactions  in  business  with  the  plaintiff:  and  before  the  making  &c. 
of  theindenture  the  plaintiff  had  become  and  then  was  indebted  to  the  defendant  and 
his  partner  in  respect  of  the  said  dealings  and  transactions,  in  a  large  sum  of  money, 
to  wit  5131.  16s.  2d.  ;  and  before  and  at  the  time  of  making  &c.  of  the  indenture,  and 
whilst  the  said  sum  of  money  was  so  due  and  owing,  the  plaintiff  was,  and  up  to  and 
at  the  time  of  the  date  and  execution  of  the  indenture  by  the  several  parties  thereto, 
still  continued  to  be  indebted  to  divers  other  persons,  creditors  of  the  plaintiff,  who 
are  parties  to  the  indenture  of  the  first  part,  in  divers  sums  of  money,  and  was,  during 
the  whole  of  that  period,  in  bad  and  embarrassed  circumstances,  and  unable  to  pay 
or  satisfy  the  defendant  and  his  said  partner,  and  the  said  creditors  of  the  plaintiff 
respectively  their  debts  in  full,  whereof  the  defendant,  and  his  said  partner,  and  the 
said  other  creditors  of  the  plaintiff  then  had  notice  :  and  thereupon,  before  and  at  the 
time  of  the  making  of  the  indenture,  and  whilst  the  plaintiff  was  so  indebted  to  the 
defendant  and  his  said  partner,  and  the  said  other  persons  cieditors  of  the  planitiff, 
the  plaintiff  then  [317]  offered  to  the  said  other  persons  creditors  of  the  planitift,  who 
are  parties  to  the  indenture  of  the  first  part,  to  deliver  to  each  of  them  respectively 
a  composition  bill  as  in  the  indenture  mentioned,  upon  the  terms  and  conditions  in 
the  indenture  contained,  provided  that  they  the  said  other  persons  creditois  of  the 
plaintiff'  would  on  their  parts  make  and  execute  the  .said  indenture  ;  and  thereupon, 
and  at  the  time  of  making  the  aforesaid  offer,  the  plaintiff'  represented  to  the  said 
other  persons  his  creditors  parties  to  the  indenture  of  the  first  part,  that  the  defen- 
dant and  his  said  partner  were  creditors  of  the  plaintiff'  for  the  aforesaid  sum  of  money, 
and  that  they  had  consented  and  agreed  to  accept  and  take  the  compo-sition  bills  tor 
the  same  proportionate  amount,  and  upon  the  same  terms  and  under  the  same 
conditions  as  the  said  other  persons  creditors  of  the  plaintiff' as  in  the  indenture  is  in 
that  behalf  mentioned  ;  and  that  the  defendant  for  himself  and  his  said  partner  would, 
as  such  creditor  of  the  plaintiff',  in  good  faith  make  and  execute  the  indenture  in  tbe 
declaration  mentioned,  and  become  a  party  thereto  of  the  first  part,  of  »!'  "'^^'^'l 
premises  the  defendant  then  had  due  notice  ;  and  thereupon,  and  upon  the  taith  ot 
the  truth  of  such  representations,  and  that  the  defendant  would  for  himself  and  his 
said  partner  in  good  faith  make  and  execute  the  said  indenture,  the  said  other  persons 
creditors  of  the  plaintiff-,  parties  to  the  indenture  of  the  first  part,  «'e''.e  'nduced  to 
and  did  respectively  accept  the  offer  so  as  aforesaid  made  by  the  plaintiff,  '"'^  make 
and  execute  the  said  indenture,  whereas  in  truth  and  in  fact  the  ''efendant  and  his 
said  partner  had  not  at  the  time  aforesaid,  nor  at  any  other  time,  '-^feed  th  J^e 
plaintiff  to  accept  and  take  compo-sition  bills  for  the  same  F^o'.''""^^^*; ~ "J i;^^^^^ 
upon  the  same  terms  and  under  the  same  conditions  as  the  said  other  persons  c.editors 


1234  BIGGINS   r.  PITT  4  EX.  318. 

of  the  plaintiff',  a.s  in  the  said  indenture  in  that  behalf  mentioned,  and  to  make  and 
execute  the  said  indenture  as  aforesaid,  but  [318]  on  the  contrary  thereof,  before  and 
at  the  time  when  such  representations  were  so  as  aforesaid  made  by  the  plaintiff 
to  the  said  other  persons  creditors  of  the  plaintiff  parties  to  the  indenture  of  the  first 
part,  and  before  they  or  any  of  them  had  become  parties  to  the  indentuie,  it  had  been 
and  was  agreed  by  and  between  the  plaintiff  and  the  defendant  and  his  said  partner, 
that  the  plaintiff  should  pay  to  the  defendant  and  his  said  partner  the  full  price  and 
value  of  a  large  quantity,  to  wit,  twenty  tons  of  Canada  plates,  which  had  been  before 
that  time  sold  and  delivered  by  the  defendant  and  his  said  partner  to  the  plaintiff, 
and  the  price  and  value  of  which  said  Canada  plates  amounted  to  the  sumof  1 301.  1  is.  6d., 
and  formed  part  of  the  said  sum  of  money  which  was  so  as  aforesaid  due  and  owing 
from  the  plaintiff  to  the  defendant  and  his  said  partner,  and  in  respect  of  which  it 
had  lieen  so  as  aforesaid  represented  by  the  plaintiff  to  the  said  other  persons  his 
creditors  parties  to  the  indenture  of  the  first  part,  that  the  defendant  and  his  said 
partner  had  agreed  to  receive  composition  bills,  and  to  make  and  execute  the  said 
indenture ;  and  that  the  plaintiff  would  further  pay  in  cash  to  the  defendant  and  his 
said  partner  the  full  sura  of  .5s.  in  the  pound  upon  the  whole  amount  of  the  said  debt 
then  due  from  the  plaintiff  to  the  defendant  and  his  said  partner,  in  lieu  and  instead 
of  the  delivei-ing  to  the  defendant  and  his  said  partner  the  composition  bills  in  the 
indenture  mentioned  ;  and  that,  for  the  purpose  of  inducing  the  said  other  persons 
creditors  of  the  plaintiff,  who  then  were  or  should  thereafter  become  parties  to  the 
indenture  of  the  first  part,  to  believe  that  the  representations  so  as  aforesaid  made  by 
the  plaintiff  to  the  other  persons  creditors  of  the  plaintiff  and  parties  to  the  indenture 
of  the  first  part  were  true,  the  defendant  should  for  himself  and  his  partner  make 
and  execute  the  said  indenture  ;  all  which  said  last-mentioned  agreement  was  before 
and  at  the  time  of  the  said  other  persons  creditors  of  the  plaintiff,  who  were  [319] 
parties  to  the  indenture  of  the  first  part,  making  and  executing  the  same,  wholly 
unknown  to  them  and  each  of  tbem  respectively.  That  the  defendant,  in  pursuance 
and  part-pei  formance  of  the  said  last-mentioned  agreement,  for  himself  and  hi.s  said 
partner  made  and  executed  the  indenture  in  the  declaration  ment'oned,  as  in  the  declara- 
tion is  mentioned.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  othei's)  that  the  defendant  pleads 
his  own  fraud,  which  by  law  he  is  estopped  from  setting  up ;  that  he  pleads  matter 
which,  if  fraudulent,  is  only  so  as  against  third  persons,  to  wit,  the  creditors  of  the 
plaintiff  other  than  the  defendant  and  his  partner.  That  it  is  ambiguous  and  uncertain 
in  the  plea,  whether  the  defendant  in  some  sense,  on  behalf  of  himself  and  his  partner, 
executed  the  indenture  as  the  deed  of  him  the  defendant  only,  or  whether,  having  or 
claiming  authority  in  that  behalf,  he  executed  the  same  as  the  deed  of  both  himself 
and  his  partner.  That  the  plea  should  have  alleged  positively,  or  in  express  terms, 
that  by  the  alleged  agreement  and  conduct  in  the  declaration  mentioned,  a  fraud  was 
committed  by  the  plaintift'  on  third  persons,  and  should  not  have  relied  on  a  mere 
statement  of  facts  from  which,  under  certain  circumstances,  a  jury  might  infer  such 
fraud.     Joinder  in  demurrer. 

Aspland  argued  in  support  of  the  demurrer,  in  the  sittings  after  last  Easter  Term 
(May  15).  The  plea  is  bad  in  substance  and  in  form.  Assuming  that  it  sufficiently 
alleges  fraud,  there  is  no  fraud  as  against  the  defendant,  but  only  against  the  innocent 
creditors.  Fraud  in  one  contracting  party  does  not  render  the  contract  void,  but 
only  defeasible  at  the  option  of  the  other  party  :  Murray  v.  Mann  (2  Exch.  538).  In 
Pilhrmv  V.  I'ilhrow's  Atmospheric  liailway  [320]  Company  (5  C.  B.  440),  a  plea,  that  the 
deed  of  settlement  of  the  Company  was  obtained  by  fraud,  was  held  bad  on  demurrer. 
The  true  principle  is  there  stated  by  Maule,  J. ;  viz.  "that  a  deed  obtained  by  fraud 
is  not  void,  but  the  party  may  so  treat  it  at  his  election."  In  CampheU  v.  Fleming 
(1  A.  &  E.  40),  where  the  plaintiff  was  induced  to  purchase  shares  in  a  supposed  mining 
Company  by  the  fraudulent  misrepresentations  of  the  defendant  respecting  it,  and, 
after  discovering  the  fraud,  continued  to  deal  with  the  shares  as  his  own,  Parke,  B., 
says,  "  After  the  plaintiff,  knowing  of  the  fraud,  had  elected  to  treat  the  transaction 
as  a  contract,  he  had  lost  his  right  of  rescinding  it ;  and  the  fraud  could  do  no  more 
than  entitle  him  to  rescind."  Where  the  parties  are  in  pari  delicto,  the  transaction 
is  valid  as  between  them,  though  a  fraud  on  third  per-sons  :  Sims  v.  Tuffs  (6  C.  &  P. 
207),  Rohinsmi  v.  M'Donncll  (2  H.  &  Aid.  134),  Doe  d.  Eoberts  v.  Boherts  (2  B.  &  Aid. 
367).     It  is  consistent  with  this  plea  that  the  creditors  were  aware  of  the  alleged 
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fraud,  and  considered  it  beneficial  to  hold  the  defendant  to  his  barg;iin.  In  Hyde  v. 
Walts  (12  M.  &  W.  254),  the  Court  observed,  that  absurd  consequences  would  follow, 
if  one  party,  against  the  consent  of  the  others,  who  had  an  interest  in  the  continuance 
of  an  indenture  of  this  description,  and  to  whom  it  gave  a  benefit,  could  avail  himself 
of  his  own  wrong,  and  absolve  himself  from  liability  on  hi.5  covenants.  The  defendant 
having  received  the  composition  bills,  and  thereby  derived  a  benefit  under  the  agree- 
ment, is  estopped  from  avoiding  it.  By  retaining  the  bills  he  has  waived  the  fraud. 
In  Smilh  v.  Cuff  {6  M.  &  Sel.  160),  Lord  Ellenborough  relied  on  the  consideration  that 
the  parties  were  not  in  pari  delicto.  Hcwden  v.  Huigh  (11  A.  &  E.  103-3)  will  probably 
be  cited  by  the  other  .side;  but  that  decision  is  men  [321]-tioned  with  disapprobation 
by  Alderson,  B.,  in  Davidson  v.  M'Gregor  (8  M.  &  W.  75-5) ;  and  moreover,  it  is 
distinguishable  from  the  present  case,  inasmuch  as  there  the  creditor  was  seeking  to 
enforce  the  fraudulent  agreement.  Further,  it  is  submitted  that  the  plea  does  not 
distinctly  allege  fraud,  but  only  states  facts  which  are  evidence  of  it ;  and  that  objection 
is  available  on  special  demurrer:  Bobsmi  v.  Lusr.omhe  (2  D.  &  L.  8-59).  Another 
objection  is,  that  it  is  not  shewn  in  what  sense  the  indenture  was  executed  by  the 
defendant  "  on  liehalf  of  himself  and  his  partner,"  whether  it  is  meant  that  the  defendant 
had  a  power  of  attoruej'  for  that  purpose,  or  merely  that  he  personally  executed  it. 

Kettle,  contra.  The  plea  sets  out  facts  shewing  the  deed  to  be  void  on  the  ground 
of  public  policy.  The  cases  cited  have  reference  to  agreements  which  did  not  directly 
and  necessarily  involve  matter  of  public  consideration.  Murm//  v.  Mann  was  a  case 
of  principal  and  agent ;  so  also  Pilhrow  v.  Pilbrovfs  Atmospheric  liaihmy  Company,  Sims 
V.  Tuffs  was  a  fraudulent  agreement  between  landlord  and  tenant.  In  order  to 
ascertain  the  principle  which  regulates  agreements  of  this  description,  it  is  necessary 
to  advert  to  the  rule  prevailing  in  Courts  of  equity.  In  Walker  v.  Chapman.  (Lofl't, 
343),  the  contract  was  clearly  void,  as  against  public  policy  ;  and  Lord  Mansfield,  C.  J., 
says,  "  In  all  these  cases,  a  Court  of  equity  will  relieve  a  person  who  comes  to  disallow 
the  contract :  and  there  is  no  difference  between  a  Court  of  law^  and  equity  as  to  such 
relief."  In  Child  v.  Danhridge  (2  Vei'n.  70),  the  plaintiff,  having  compounded  with 
his  creditors,  made  an  underhand  agreement  with  some  of  them,  who  were  seemingly 
to  accept  of  the  composition,  to  pay  them  their  whole  debts  ;  and  that  was  held  a  fraud 
upon  the  other  creditors  ;  and  a  bill  filed  to  compel  a  per-[322]-formance  of  the  agree- 
ment, which  was  under  seal,  was  dismissed,  with  costs.  In  Jackman  v.  Mitchell  (13  Ves. 
586),  Lord  Eldon  says,  that  a  bond  given  to  one  creditor  to  secure  the  deficiency  of 
a  composition,  without  communication  of  that  fact  to  the  other  creditors,  is  bad  at 
law  as  well  as  in  equity.  Fawcdl  v.  Gee  (3  .Anst.  910)  decided  that  such  a  security 
is  void,  although  there  is  no  joint  agreement  among  the  creditors,  nor  any  one  is  in 
fact  deceived  W  the  fraud.  This  agreement  is  an  entire  and  indivisible  matter,  and 
if  part  be  fraudulent  the  whole  is  void  :  Knight  v.  Hunt  (5  Bing.  432),  Howden  v. 
Haigh  (11  A.  &  E.  1033).  Leicester  v.  Base  (4  East,  372)  shews  the  principle  which 
governs  cases  of  this  description,  as  stated  by  Lord  Denman,  C.  J.,  in  Huwden  v. 
Haigh  ;  viz.  "  that  every  creditor  is  to  be  on  the  same  equal  footing,  and  none  shall 
privatelv  exact  better  terms  for  himself."  It  is  true  that  in  Emvden  v.  Haigh  the 
creditor  sought  to  enforce  the  contract,  but  the  plea  stated  facts  shewing  the  real 
nature  of  it,  and  that  it  was  void.  So  in  The  Gaslight  Compang  v.  Turner  (5  Bing.  N.  C. 
666),  the  plaintift'  declared  in  covenant  on  a  lease  good  on  the  face  of  it;  but  the 
defendant  shewed  by  plea  that  the  demise  was  for  an  illegal  purpose.  [Parke,  B. 
Collins  v.  Blantern  (2  Wils.  347)  settled  that  illegality  may  be  pleaded  to  an  instrument 

under  seal.]  v,     1 1  • 

Then  as  to  the  allegation  of  fraud  ;  it  is  not  necessary  that  the  plea  should  in 
distinct  terms  allege  fraud  ;  it  is  sufficient  if  it  shews  an  inteJition  to  deceive  the  other 
creditors :  Faucett  v.  Gee  (3  Anst.  900).  The  plea  in  efi'ect  states,  that  the  defendant 
did  not  in  good  faith  execute  the  deed  and  enter  into  the  covenant,  but  for  the  fi-audu- 
lent  purpose  of  obtaining  an  advantage  over  the  other  creditors,  thus  shewing  the 
agreement  void  on  the  ground  of  public  policy.  [323]  With  respect  to  the  allegation 
that  the  defendant  executed  the  indenture  "  on  behalf  of  himself  and  his  partner, 
not  shewing  any  authority  to  do  so,  that  is  no  objection,  but  if  it  be,  it  applies  equally 
to  the  declaration. 

Aspland  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
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Parke,  B.  On  the  jugument  of  thi.s  ease  the  plea  was  objected  to  as  being  bad 
in  sulistanee  and  form.  It  was  first  contended,  that  it  did  not  state  sufficiently  that 
a  fraud  was  intended  to  he  committed  by  the  plaintiff"  and  the  defendant  on  any 
creditors  of  the  plaintiflf,  by  a  bargain  unknown  to  them,  to  give  and  receive  more 
than  they  were  to  receive.     We  think  that  such  a  fraud  is  sufficiently  averred. 

The  next  and  the  important  question  was,  what  was  the  eff'ect  of  such  an 
intended  fraud  on  the  covenant  in  the  declaration.  If  this  bad  been  an  action  by  the 
creditor  to  recover  against  the  debtor  the  additional  benetits  stipulated  by  the  latter 
to  be  given  as  the  piice  of  his  concurrence  in  the  composition,  no  doubt  could  be 
entertained  that  the  action  would  not  lie,  and  that  the  defence  would  be  perfectly  com- 
petent to  the  defendant,  though  he  had  been  a  party  to  the  fraud,  for  the  Court  would 
not  render  its  aid  to  enforce  an  agreement  fi'audulent  against  the  creditors  :  (Jorkshot  v. 
Buimdt{'2T.  R.  763),  Leicester  v.  Rose  (4  East,  372).  Nor  could  the  creditor  sue  for  the 
stipulated  composition  if  accompanied  by  a  secret  agreement  by  the  debtor  to  give  an 
additional  benefit  even  though  the  additional  benefit  was  not  aftei'wards  available,  as  was 
decided  in  the  case  of  Hotvden  v.  Ilaigh  ( 1 1  A.  &  E  1033)  ;  the  whole  is  an  entii'e  agree- 
ment, and  the  fraud  vitiates  the  whole.  iSome  doubt  was,  it  is  true,  stated  by  my  Brother 
Alderson  as  to  the  propriety  of  [324]  that  decision  in  Davidson  v.  M'fj-regm-  (8  M.  & 
W.  755) ;  but  we  do  not  think  that  decision  was  wrong.  If  the  additional  benetit 
had  been  actually  given,  to  allow  the  plaintiff"  to  recover  the  amount  of  the  composition 
would  be  to  give  him  more  than  the  rest  of  the  creditors ;  and  the  validity  of  the 
agreement  could  not  depend  on  the  contingency,  whether  the  additional  benefit  was 
actually  received  or  not,  the  principle  of  these  decisions  being,  not  that  a  party  is  not 
to  be  permitted  to  recover  more  than  others,  but  that  every  secret  bargain  is  a  fraud 
on  the  creditors  and  is  void  when  it  is  made,  and,  being  executory,  cannot  be  enforced 
even  against  a  fraudulent  party  ;  and  where  a  part  is  fi-audulent,  the  bargain,  being 
an  entire  thing,  is  altogether  fraudulent  and  void.  The  creditor,  thei'efore,  could 
enforce  no  part  of  it,  and  it  is  no  matter  that  part  of  the  agreement  is  by  deed,  part  by 
parol.  This  point  being  established,  the  only  cpiestion  is,  whether  the  debtor  stands 
in  a  better  situation  than  the  creditor  ;  for  if  he  does  not,  the  covenant  to  indemnify 
him  against  the  original  debts,  which  have  been,  by  the  indorsement  of  the  bills  of 
exchange  given  foi'  them,  transferred  to  others,  is  a  part  of  the  same  void  agreement, 
void  against  creditors,  and  therefore  incapable  of  being  enforced  in  a  court  of  justice. 
The  debtor  is  a  particeps  erimiin's,  and,  as  well  as  the  creditor,  a  party  to  a  fraud  on 
the  other  creditors,  and  he  cannot  be  allowed  to  enforce  this  part  of  the  same  fraudulent 
executory  agreement,  unless  the  proposition  can  be  supported,  that,  though  a  guilty 
party,  he  is  less  guilt}'  than  the  creditor,  and  that  the  circumstance  of  his  being  less 
guilty  would  enalile  him  to  enforce  an  executory  void  contract. 

There  are  cases  where  a  particeps  criminis  has  been  allowed  to  recover  back  money 
paid  as  the  consideration  for  an  illegal  act,  where,  though  guilty,  he  is  not  in  pari 
delicto ;  as  a  bankrupt  who  has  paid  money  to  obtain  his  cer-[325]-tificate,  or  a 
bori'ower,  the  pi'emium  of  usury  :  Smith  v.  Bromley  (2  Dougl.  696,  n.),  or  the  lender, 
a  composition  for  a  qui  tarn  information  for  that  offence  :  IFiUiums  v.  Hetlei/  (8  East, 
378).  In  such  cases,  the  law  considers  that  he  is  oppressed,  and  advantage  taken  of 
his  situation,  and  that  he  is  entitled  to  be  restored  to  the  benefit  he  has  lost  by  the 
oppressive  act  of  his  creditor.  Whether  a  debtor  paying  money  down,  as  the  price  of 
procuring  a  fiaud  on  his  other  creditors,  before  the  creditors  enter  into  the  composi- 
tion, is  in  this  condition,  notwithstanding  the  dictum  of  Lord  Ellenljorough  and 
Bayley,  J.,  in  Smith  v.  Ca(lee  (6  M.  &  Sel.  160),  may  be  doubted;  if  he  voluntai'ily 
pays  afterwards,  it  is  clear  he  cannot  recover  it  back  :  JFilson  v.  Buy  (10  A.  &  li.  82); 
but  the  present  question  is  not  whether  he  ought  to  be  restored  to  what  he  has  lost, 
but  whether  he  ought  to  have  the  benefit  of  a  covenant  which  was  part  of  the  fraudu- 
lent and  void  agreement,  and  which  but  for  that  agreement  would  not  have  existed. 
We  think  he  cannot  sue  on  this  covenant,  any  more  than  the  creditor  on  the  other 
covenant,  both  being  tainted  with  fraud. 

The  remaining  question  is,  as  to  the  form  of  the  allegation  in  the  plea,  that  the 
defendant  executed  "  on  behalf  of  himself  and  partner  "  which  it  was  .said  was  uncertain. 
It  is  clear  enoui;h,  by  a  reference  to  the  declaration,  that  the  defendant  alone  actually 
executed,  his  seal  alone  being  mentioned,  and  this  execution  binds  the  defendant,  and 
is  quite  sufficient  in  this  case. 

Judgment  for  the  defendant. 
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[326]  Reid  and  Another  v.  Allan.  Cross  v.  The  Same.  July  6,  1849.— A 
declaration  stated,  that  the  defendant  and  B.,  S.,  &  O.,  and  500  other  persons, 
were  united  in  partnership,  by  the  name  of  the  General  Maritime  Assurance 
Company,  "  for  carrying  on  the  business  of  insurers  of  ships."  That  the  Company 
had  a  capital  of  1,000,0001.,  in  10,000  shares  of  1001.  each;  that  the  defendant 
«as  proprietor  of  100  shares,  in  respect  of  which  .51.  per  share  had  been  paid  up, 
and  9.51.  per  share  remained  due;  that  the  plaintift's  made  with  the  Company  a 
policy  of  insurance  on  the  body,  tackle,  &c.  of  the  ship  "Elizabeth,"  and  it  was 
agreed  that  the  capital  stock  of  the  Company  should  be  alone  liable  to  make  good 
all  claims  under  the  policy  ;  and  that  no  proprietor  should  be  liable  to  any  claim 
by  reason  of  that  policy,  beyond  the  amount  of  his  shares,  in  witness  whereof, 
and  that  the  Company  were  content  with  that  insurance  for  15001.,  B.,  S.,  &  0., 
for  and  on  behalf  of  the  Company,  did  then  thereunto  set  theii'  hands ;  that,  in 
consideration  that  the  plaintitis,  at  the  request  of  the  defendant,  being  such 
shareholder,  paid  to  the  Company  941.  as  a  premium  for  the  insurance,  the  defen- 
dant promised  the  plaintifl's  that  he  would  become  and  be  an  insurer  to  them  of 
15001.  upon  the  said  ship,  and  would  perform  all  things  in  the  policy  on  his  part 
as  such  insurer  to  be  performed  ;  and  the  defendant  then  became  and  was  an 
insurer  to  the  plaintiffs  of  the  sum  of  15001.  upon  the  said  ship,  and  B.,  S.,  and  0., 
for  and  on  behalf  of  the  defendant,  as  such  insurer,  duly  subscribed  the  policy. 
The  declaration  alleged  a  loss  by  storms,  and  averred,  that,  by  reason  of  the 
premises,  the  capital  stock  of  the  Company  was  liable  to  pay  the  loss  ;  that  the 
capital  stock  was  sufficient  to  answer  all  claims  in  that  action  ;  and  that  the 
amount  unpaid  in  respect  of  the  shares  of  which  the  defendant  was  proprietor 
was  sufficient  to  answer  all  claims  in  that  action.  Breach,  non-payment.  Plea, 
that  the  policy  was  in  writing,  and  made  after  the  passing  of  the  35  Geo.  3, 
e.  63  ;  and  that  the  defendant  did  not  subscribe  the  policy,  nor  was  the  name  of 
the  defendant  expressed  or  specified  in  or  upon  the  policy,  according  to  the  intent 
and  meaning  of  that  Act.  On  special  demurrer.  Held,  that  the  plea  was  bad  in 
substance;  for  the  6  Geo.  1,  e.  18,  which  prohibited  any  partnership  other  than 
the  two  chartered  Companies  from  underwriting  a  marine  policy,  having  been 
repealed  by  the  5  Geo.  4,  c.  114,  it  is  not  necessary  that  the  name  of  every 
individual  subscriber  constituting  the  assuring  firm  should  be  expressed  on  the 
policy  ;  but  a  subscription  in  the  name  of  the  partnership  firm  is  a  sufficient 
compliance  with  the  35  Geo.  3,  c.  63,  s.  11,  which  requires  the  names  of  the 
underwriters  to  be  expressed  or  specified  in  or  upon  the  policy. — Also,  that  the 
defendant  was  liable  as  a  shareholder,  and  that  the  declaration  was  good. — Semble, 
that  the  plea  was  double,  inasmuch  as  it  put  in  issue  the  execution  of  the  policy 
by  the  defendant  and  also  raised  the  objection  under  35  Geo.  3,  c.  63,  s.  1 1. 

[S.  C.  19  L.  J.  Ex.  39;  14  Jur.  31.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  policies  of  insurance  thereinafter  mentioned,  the  defendant  and  one 
John  Brightman,  one  William  Streatfield,  and  one  John  Owen,  &c.,  and  divers,  to  wit, 
500  other  persons  whose  respective  names  are  to  the  plaintiffs  unknown,  were  united 
in  copartnership,  in,  by,  and  under  the  name,  style,  and  firm  of  "The  General 
Maritime  Assurance  Company,"  for  the  purpose  of  carrying  on,  and  did,  by  and 
under  the  name,  style,  and  firm  aforesaid,  carry  on  the  trade  and  business  of  insurers 
of  ships,  goods,  and  merchandise  from  and  against  the  perils  and  dangers  of  the  .seas. 
That  the  Company  oi-  copartnership  during  all  the  time  aforesaid  had  and  thence 
continually  have  had  and  still  have  a  capital  stock,  to  wit,  a  capital  stock  of  1,000,0001 , 
which  said  capital  stock  during  all  the  time  aforesaid  was  and  from  [327]  thence 
continually  hath  been  and  still  is  divided  into  divers,  to  wit,  10,000  shares,  each  and 
every  of  the  shares  being  a  certain  portion  of  the  capital  stock,  to  wit,  10001.  of  the 
capital  stock.  That  the  defendant  at  the  time  of  the  making  of  the  several  policies  of 
assurance  hereinafter  mentioned,  was  and  thence  continually  hath  been  and  still  is 
the  proprietor  and  holder  of  a  certain  number,  to  wit,  100  of  the  shares  in  the  said 
capital  stock  ;  that  the  defendant  never  hath,  nor  hath  any  person  or  persons  what- 
ever, at  any  time  paid  for,  or  ii]  respect  of,  or  on  account  of  the  shar-s  of  which  the 
defendant  was  and  is  such  proprietor  and  holder  as  aforesaid,  the  full  amount  of  the 


1238  REID    V.   ALLAN  4  EX.  328. 

siime,  but,  ou  the  contrary  thereof,  only  a  certain  small  sum  hath  been  paid  for  and  in 
respect  of  and  ou  account  of  the  same,  to  wit,  the  sum  of  51.,  for  and  in  respect  and 
on  account  of  each  of  the  said  shares  in  the  said  capital  stock  of  which  the  defendant 
was  and  is  such  holder  and  proprietor ;  and  the  residue  of  the  amount  of  the  said 
shares  of  which  the  defendant  was  and  is  such  proprietor,  to  wit,  the  sum  of  951.  for 
each  of  the  said  last-mentioned  shares,  making  in  the  whole  a  certain  sum,  to  wit, 
90001.,  hath  always  remained  and  been,  and  still  is  unpaid.  That  heretofore,  to  wit, 
on  the  11th  November,  1846,  the  plaintiffs,  according  to  the  usage  and  custom  uf 
merchants,  caused  to  be  made  a  certain  policy  of  insurance  in  writing,  purporting 
thereby,  and  containing  therein,  that  the  plaintiff's,  as  well  in  their  own  names  &c., 
did  make  assurance,  and  cause  themselves  and  them  and  every  of  them  to  he  assured, 
lost  or  not  lost,  at  and  from  twelve  o'clock  at  noon  of  the  13th  of  October,  1846,  luitil 
twelve  o'clock  at  noou  of  the  13th  of  October,  1847,  being  for  the  space  of  twelve 
calendar'  months,  in  port  and  at  sea,  at  all  times  and  in  all  places,  the  ship  or  vessel 
hereinafter  mentioned,  to  be  employed  in  the  ti'ade  of  the  United  States  of  America 
and  the  United  Kingdom,  including  the  risk  of  craft  to  and  from  the  vessel  uporr  any 
kind  of  goods  and  merxhandise  and  also  uporr  the  body,  tackle,  &c.,  of  and  irr  the 
[328]  good  ship  or  vessel  called  the  "Elizabeth,"  wher-eof  was  master  Ac,  the  said  ship, 
&c.,  goods  and  merchandise,  &c.,  for'  so  much  as  concer  ned  the  assui'ed,  and  the  said 
Comparry  in  that  policy,  were  and  should  be  valued  at  on  hull  and  materials,  valued 
at  35001.,  &c.  And  it  was  declared  by  and  between  the  said  Company  and  the  assured, 
that  the  capital  stock  and  funds  of  the  Company  should  alone  be  liable  to  answer  arrd 
make  good  all  claims  and  demands  whatsoever,  under  or  by  virtue  of  that  policy,  and 
that  no  propr-ietor  of  the  Company,  his  or  her  heir-s,  &c.,  should  be  in  anywise  subject 
or  liable  to  any  claims  or  demands,  nor  be  in  anywise  char-ged  by  reason  of  that 
policy  beyond  the  amouirt  of  his  or  her  share  or'  shares  in  the  capital  stock  of  the 
Company,  it  beiirg  one  of  the  original  arrd  fundamental  principles  of  the  Company, 
that  the  respoirsibility  of  the  irrdi\idual  pr'oprietors  should  in  all  cases  arrd  urrder  all 
circumstances  be  limited  to  their  respective  shares  in  the  capital  stock.  (The  declara- 
tion then  stated,  that  the  Company  had  lieerr  paid  the  consideration  at  the  rate  of 
61.  6s.  per  cent.,  and  that  goods,  ship,  and  freight  were  warranted  free  from  average 
under  31.  per  cent,  unless  gener-al,  or  the  ship  str-anded.)  And  by  the  said  policy  it 
was  declared  that  the  said  insur'ance  was  on  the  hull  and  materials  of  the  said  ship. 
In  witness  whereof,  and  that  the  Comparry  were  content  with  that  assurance  for  the 
sum  of  15001.,  the  said  John  Brightmarr,  William  Streatfield,  and  John  Owen,  for  and 
on  behalf  of  the  said  Company,  did  then  ther'eunto  set  their  harrds.  And  ther-eupon 
afterwards,  to  wit,  on  &c.,  in  corrsider-ation  of  the  premises,  and  that  the  plairrtitis,  at 
the  request  of  the  deferrdant,  then  beiirg  such  par'trrer-,  and  proprietor'  arrd  shar-eholder 
of  arrd  irr  the  said  Company,  then  paid  to  the  Company  a  certain  sum,  to  wit,  the  sum 
of  941.  10s.  as  a  premium  or  reward  for  the  insur'ance  of  15001.  of  and  upon  the  hull 
and  materials  of  the  said  ship  in  the  said  policy  of  insurance  mentioned,  and  therr 
promised  the  defend-[329]-ant,  being  such  partrrer-,  &o.,  to  perform  and  fulfil  all  thirrgs 
in  the  said  policy  of  irrsurance  contained,  orr  the  part  arrd  behalf  of  the  insured  to  be 
per-formed  and  fulfilled ;  the  defendant  then  promised  the  plaintiffs,  that  he  the 
defendant  would  then  become  and  be  an  insurer  to  the  plaintifls  of  the  sum  of  15001. 
uporr  the  hull  and  materials  of  the  ship  in  the  said  policy  of  insur'ance  merrtiorred, 
upon  the  terms  in  the  said  policy  of  irrsurance  irr  that  behalf  mentiorred,  and  would 
perform  and  fulfil  all  things  in  the  .said  policy  of  insurance  mentioned  orr  the  part  and 
behalf  of  him  the  defendant  as  such  insurer  of  the  said  sum  of  15001.  to  be  performed 
and  fulfilled.  And  the  defendant  then  became  and  was  an  insurer  to  the  plaintiffs  of 
the  said  sum  of  15001.  upon  the  hull  and  materials  of  the  ship  irr  the  said  policy  of 
insurance  merrtioned,  upon  the  terms  in  the  policy  in  that  behalf  mentioned  ;  and  the 
said  John  Br-ightman,  William  Streatfield,  arrd  John  Owen,  for  and  orr  behalf  of  the 
defendant  as  such  insurer  of  the  said  sum  of  15001.  upon  the  said  premises  in  the  said 
policy  irr  that  behalf  mentioned,  therr,  to  wit,  orr  &c.,  duly  subscribed  the  said  policy. 
The  declaration  then  stated  the  interest  of  the  plairrtrfts  in  the  ship,  and  that,  whilst 
employed  in  the  trade  of  the  United  States  of  America,  the  ship  was  endangered  by 
stor-ms,  so  that  it  became  necessary  to  thi-ow  the  goods  overboard,  and  the  ship  was 
so  damaged  that  it  was  necessary  to  expend  a  large  sum  in  repairs ;  of  all  which 
premises  the  Company  and  the  defendant,  afterwards  arrd  befor-e  the  commencement 
of  the  suit,  to  wit,  on  &c.,  had  notice,  and  were  then  requested  by  the  plairrtift"  to  pay 
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and  coutiibute  out  of  the  capitul  stock  and  funds  of  the  Conjijauy  a  rateable  part  or 
proportion  of  the  charges  aforesaid,  whereby  and  by  reason  of  the  premises  the  capital 
stock  and  funds  of  the  Company,  according  to  the  tenor  and  effect  of  the  said  policy 
of  insurance,  then  became  and  were  liable  to  pay  and  contribute  a  rateable  part  or 
proportion  of  the  charges  aforesaid,  which  said  rateable  part  or  proportion,  accordino- 
to  the  rate  and  [330]  quantity  of  the  sum  by  the  said  policy  insured,  amounted  to  a 
large  sum,  to  wit,  2001.  The  declaration  then  stated  a  general  average,  and  averred 
that  the  capital  stock  and  funds  of  the  Company  at  the  time  of  the  making  of  the 
policy  of  insurance  were,  and  from  thence  continually  have  been  and  still  are  Sufficient 
to  answer  and  make  good  as  well  all  claims  and  demands  whatsoever,  under  and  by 
virtue  of  the  policy  of  insurance  or  incidental  thereto,  as  all  other  monies  sought  to 
be  recovered  in  this  action,  and  to  pay  to  the  plaintiffs  the  several  sums  whicli  the 
said  capital  stock  and  funds  so  became  liable  to  pay  to  the  plaintiffs  as  aforesaid. 
That  the  amount  so  as  aforesaid  remaining  unpaid  for  and  in  respect  of  and  on  account 
of  the  said  shares  in  the  capital  stock  of  the  Company,  of  which  the  defendant  was 
such  proprietor  and  holder  as  aforesaid,  at  the  time  of  "^the  making  of  the  said  policy, 
was  and  thence  continually  hath  been  and  still  is  sufficient  to  answer  and  make  good 
to  the  plaintiffs  as  well  all  claims  and  demands  whatsoever  under  and  by  virtue  of  the 
said  policy  of  insurance  or  incidental  thereto,  as  all  the  other  monies  sought  to  be 
recovered  in  this  action,  and  to  pay  to  the  plaintiffs  the  said  several  sums  which  the 
said  capital  stock  and  funds  so  became  liable  to  pay  to  the  plaintiffs  as  aforesaid.  The 
declaration  then  alleged  that  a  reasonable  time  for  the  Company  to  have  paid  out  of 
the  capital  stock  and  funds  had  elapsed,  and  assigned  for  breach  the  non-payment  of 
the  losses. 

The  second  and  third  counts  were  in  the  same  form  upon  other  policies. 

The  defendant  pleaded  to  the  first  count,  thirdly,  that  the  policy  of  insurance  in 
that  count  mentioned  was  a  policy  of  insurance  in  writing,  and  was  made  and  entered 
into  after  the  passing  of  a  certain  Act  of  Parliament,  made  and  passed  in  the  3.5th 
year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled  "  An  Act  for 
granting  to  his  Majesty  certain  stamp  duties  on  sea  insurance ; "  [331]  and  after  the 
same  came  into  operation,  to  wit,  on  &c. ;  and  that  the  said  policy  of  insurance  w^as  a 
contract  of  insurance,  in  respect  whereof  a  certain  duty,  to  wit,  11.  7s.  6d.,  was  by  that 
Act  of  Parliament  made  payable.  And  the  defendant  says,  that  he  did  not  subscribe 
the  said  policy  of  insurance,  nor  was  the  name  of  him  the  defendant  e.xpressed  or 
specified  in  or  upon  the  said  policy  of  insurance  according  to  the  true  intent  and 
meaning  of  the  said  .Act  of  Parliament,  by  reason  whereof  the  said  policy  became  and 
was  wholly  \oid.     Verification. 

The  sixth  and  ninth  pleas  were  similar  pleas  to  the  second  and  third  counts. 

The  plaintiff  demurred  specially  to  all  the  pleas,  assigning  (amongst  others)  the 
following  grounds  of  demurrer  : — That  the  pleas  did  not  shew  that  the  policy  of 
insurance  was  illegal  and  void  by  reason  of  the  provisions  of  the  statute  in  the  pleas 
mentioned  ;  that  it  was  not  alleged  that  the  name,  style,  and  firm  by  and  under  which 
the  defendant  and  the  other  persons  in  the  declaration  mentioned  carried  on  the  trade 
or  business  of  insurers  of  ships  and  \essels,  was  not  expressed  or  specified  in  or  upon 
the  policy  ;  that  the  pleas  were  double  and  multifarious,  inasmuch  as  they  set  up  and 
relied  on  more  than  one  distinct  supposed  matter  of  defence,  (that  is  to  say,)  first, 
that  the  defendant  did  not  subscribe  the  policy,  whereby  the  defendant  intended  and 
attempted  to  deny  that  he  made  the  contract  of  insurance  ;  and  secondly,  that  the 
name  of  the  defendant  was  not  expressed  or  specified  in  or  upon  the  policy,  whereby 
the  defendant  attempted  to  set  up  as  another  and  distinct  ground  of  defence  that  the 
policy  was  void  by  reason  of  a  non-compliance  with  the  provisions  of  the  said  statute. 
Joinder  in  demurrer. 

The  defendant's  points  were,  that  the  pleas  were  not  defective  for  any  of  the 
grounds  alleged  ;  and  that  defendant,  being  sued  only  as  a  shareholder,  was  by  the 
[332]  proviso  in  the  policies  only  to  be  liable  to  the  extent  of  his  shares,  which 
shewed  that  no  action  could  be  maintained  against  him  to  recover  the  amount 
insured. 

Crompton  argued  in  support  of  the  demurrer  (May  30).  The  first  question  is, 
whether  the  declaration  shews  any  contract  by  which  the  defendant  is  chargeable. 
It  will  be  contended  that  the  action  should  have  been  brought  against  the  directors 
who  subscribed  the  policy;  but  it  is  submitted,  that  the  true  meaning  of  the  contract 
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is,  that  the  defendant  will  pay  if  the  funds  of  the  Company  are  sufficient.  G-urney  v. 
JRauiins  (2  M.  &  W.  87)  and  Dawson  v.  IVrenrh  (3  Exch.  359)  are  authorities  to  shew 
that  this  is  a  personal  contract  to  pay  out  of  the  funds  of  the  Company. 

Secondly,  the  plea  is  bad.  The  6  Geo.  1,  c.  18,  s.  12,  "  for  bettei-  securing  certain 
powers  and  privileges  to  two  chartered  Companies,"  restrained  all  other  corporations 
and  partnerships  from  signing  or  underwriting  any  marine  policy.  So  that,  at  the 
time  the  35  Geo.  3,  c.  63,  passed,  no  persons  could  legally  act  as  underwriters  except 
private  individuals  and  the  two  chartered  Companies.  Then,  the  35  Geo.  3,  c.  63, 
s.  11,  "for  gi'anting  certain  stamp  duties  on  sea  insurances,"  enacted,  that  every  con- 
tract liable  to  duty  under  that  Act  should  be  deemed  a  policy  of  assurance;  "and 
that  the  premium,  or  consideration  in  the  nature  of  a  premium,  paid,  given,  or  con- 
tracted for  upon  such  insurance,  and  the  pai'ticular  risk  or  adventure  insured  against, 
together  with  the  names  of  the  subscribers  and  underwriters  and  the  sums  insui'ed, 
should  be  respectively  expressed  or  speciKed  in  or  upon  such  policy  ;  and,  in  default 
thereof,  every  such  insurance  should  be  null  and  void  to  all  intents  and  purposes  what- 
ever." That  enactment,  however,  had  reference  to  the  then  existing  state  of  the  law. 
It  could  never  have  been  intended  to  ap-[333]-ply  to  policies  b}'  partnerships,  for  at 
that  time  no  partnership,  except  the  two  chartered  Companies,  could  legally  act  as 
underwriters.  Its  object  was  to  enable  the  government  to  ascertain  the  assurers 
liable  to  duty.  That  view  is  confirmed  by  refei'cnce  to  the  schedule  of  the  Act,  which 
prescribes  a  form  of  policy  for  "The  London  Assui'ance  Company"  and  "The  Royal 
Exchange  Assurance  Company,"  but  not  applicable  to  insurance  by  any  other  partner- 
ship. The  15th  section  imposes  a  penalty  on  pensons  making  an  insurance,  unless  the 
contract  be  stamped  ;  and  the  5th  section  requires  the  commissionei's  to  print  and 
stamp  the  sevei'al  forms  for  blank  policies  annexed  to  that  Act,  which  shews  that  it 
applies  only  to  policies  in  respect  of  which  duties  were  made  payable,  and  that  the 
legislature  never  contemplated  the  case  of  a  partnership  other  than  the  above- 
mentioned  Companies.  But,  assuming  that  the  35  Geo.  3,  c.  63,  applies,  the  name  of 
the  Company  is  sufficiently  expressed  on  the  policy.  The  5  Geo.  1,  c.  114,  has 
repealed  so  much  of  the  6  Geo.  1,  c.  18,  as  restrains  corporations  from  underwriting, 
and  the  proper  name  to  be  specified  in  the  policy  is  that  by  which  the  Company  trade, 
otherwise  the  Government  would  be  misled  as  to  the  persons  by  whom  the  duty  is 
payable.  This  subject  was  lately  considered  in  the  Court  of  Bankruptcy  by  Holroyd, 
Com.,  in  the  case  of  In  re  Sirealhfivld  (not  reported).  Besides,  the  plea  is  double, 
inasmuch  as  it  not  only  denies  the  subscription  of  the  policy  by  the  defendant,  but 
also  attempts  to  raise  the  objection  under  the  statute.  [He  also  cited  Rutter  v. 
Chapman  (8  M.  fz  W.  1).] 

Cleasby,  contra.  This  is  an  action  against  the  defendant  as  shareholder,  and  on 
that  ground  is  distinguishable  from  the  cases  referred  to.  The  usual  and  proper 
course  of  proceeding  on  policies  of  this  desci'iption  is  against  the  [334]  persons  who 
subscribed  them,  alleging  the  promise  implied  by  law,  that  they  would  apply  the 
funds  of  the  Company  in  liquidation  of  the  loss.  Gurneij  v.  Uaivhvs  was  a  contract 
under  seal,  expressly  entered  into  by  the  person  sought  to  be  charged  ;  but  whether 
under  seal  or  not,  a  contract  of  this  kind  is  a  mere  charge  upon  the  funds  of  the 
Company,  and  the  individual  shareholders  are  not  liable  :  Andrews  v.  Ellison  (6  Moore, 
199).  If  the  defendant  is  liable,  then  the  parties  who  subscribed  the  policy  cannot 
also  be  liable.  The  declaration  contains  no  promise  of  which  there  is  any  breach. 
The  only  substantial  promise  is  the  former  part,  which  alleges  that  "  the  defendant 
promised  the  plaintifls  that  he  would  become  and  be  an  insurer  to  the  extent  of  15001." 
The  latter  part,  viz.  and  "  perform  all  things  in  the  policy  on  the  part  of  the  defendant 
to  be  performed,"  is  nugatorj',  since  there  is  nothing  on  his  part  to  be  performed,  for 
he  is  not  named  in  the  policy  :  Galhmay  v.  Jackson  (3  M.  &  G.  960).  But  the  declara- 
tion states  no  breach  of  the  promise  that  the  defendant  "  would  become  and  be  an 
insurer."  [Alderson,  B.  Upon  this  declaration  and  plea  it  does  appear  that  the 
defendant  is  a  person  who  has  signed  the  policy.] 

The  plea  is  good.  The  11th  section  of  the  35  Geo.  3,  c.  63,  is  unrepealed  ;  there- 
fore, all  policies  made  in  contravention  of  that  enactment  are  void  to  all  intents  and 
purposes.  It  is  said  to  be  sufficient  to  subscribe  the  name  of  the  Company  ;  but  it 
does  not  appear  that  the  name  subscribed  was  the  name  of  a  Company  of  which  the 
defendant  was  a  member.  I!esides  the  plea  aveis  that  "the  name  of  the  defendant 
was  not  expressed  or  specified  in  or  upon  the  policy,  according  to  the  true  intent  and 
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meaning  of  the  Act  of  Parliament;"  and  the  plaintiffs  might  have  taken  issue  on  that 
averment.  It  will  perhaps  be  said,  that  the  allegation  involves  matter  of  law,  and  is, 
therefore,  not  traversable  :  but  that  objection  would  [335]  equally  apply  to  the  allega- 
tion of  due  notice  of  dishonour  of  a  bill  of  exchange. 

Cur.  adv.  vult. 

Crompton  replied. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  was  an  action  on  three  policies  of  insurance.  The  first  count  of 
the  declaration  states  (his  Lordship  stated  the  count).  The  second  and  third  counts 
are  in  precisely  the  same  form  as  to  two  other  insurances.  The  third  plea  is  as  follows 
(his  Lordship  stated  it).  The  sixth  and  ninth  pleas  are  similar  pleas  to  the  second 
and  third  counts  of  the  declaration.  There  were  special  demurrers  to  all  these  pleas, 
which  were  argued  before  the  Lord  Chief  Baron,  and  my  Brothers  Eolfe  and  Piatt, 
and  myself,  in  the  last  term.  The  pleas  were  founded  on  the  provisions  of  the 
35  Geo.  3,  c.  68,  s.  11,  which  enacts  (inter  alia)  that  the  names  of  the  underwriters 
shall  be  expressed  or  specified  in  or  upon  the  policy ;  and,  in  default  thereof,  that  the 
insurance  shall  be  void.  The  pleas  do  not  state,  and,  no  doubt,  could  not  have 
correctly  stated,  that  the  name  of  the  firm,  that  is,  "The  General  Maritime  .Assurance 
Company,"  was  not  expressed  on  the  policies;  but  the  pleas  are  founded  on  the 
assumption  that  the  statute  requires  the  name  of  every  underwriter  individually  to 
be  expressed  on  the  policy  ;  but  to  this  we  do  not  accede. 

At  the  time  of  the  passing  of  the  statute  35  Geo.  3,  c.  63,  the  6  Geo.  1,  e.  18,  was 
in  foi-ce,  which  prevented  any  partnership  firm,  except  only  the  London  Assurance 
Company  and  the  Koyal  Exchange  Assurance  Company  from  effecting  marine  insur- 
ances. Every  underwriter  subscribed  for  himself  alone,  so  that,  when  the  statute 
required  the  names  of  the  subscribers  to  be  expressed  in  or  upon  the  policy,  it 
necessarily  required  the  statement  of  every  name  individu-[336]-ally  :  there  could  be 
no  assuring  firm,  except  the  two  chartered  Companies.  But  the  prohibition  contained 
in  the  6  Geo.  I,  c.  18,  was  repealed  by  the  5  Geo.  4,  c.  114,  since  the  passing  of  which 
latter  statute  partnerships  for  marine  assurance  have  been  legal,  in  the  same  way  as 
partnerships  for  any  other  ordinary  purpose  ;  and  the  question  is,  whether,  construing 
the  35  Geo.  3,  c.  63,  s.  11,  with  reference  to  the  present  state  of  the  law,  it  is 
necessary  that  the  name  of  every  individual  subscriber  constituting  the  assuring  film 
should  be  expressed  on  the  policy,  or  only  the  name  of  the  firm  itself.  We  think  the 
name  of  the  firm  is  all  which  is  required.  When  the  legislature,  by  the  5  Geo.  4, 
c.  114,  repealed  the  restrictions  created  by  the  6  Geo.  1,  c.  IS,  it  must  have  done  so 
with  the  practical  object  of  facilitating  assurances  by  other  Companies  besides  the  two 
old  chartered  bodies  ;  and  this  object  would  be  almost  entirely  defeated,  if  in  the  case 
of  every  insurance  the  name  of  every  member  of  the  firm  was  to  be  expressed  on  the 
face  of  the  policy.  When  the  statute  of  Geo.  4  passed,  joint-stock  Companies  nieor- 
porated,  but  consisting  of  great  numbers  of  members,  had  become  very  common,  and 
the  members  of  such  bodies  notoriously  vary  from  day  to  day.  No  person  would 
ever  effect  an  insurance  with  a  Company  of  such  a  nature,  if,  as  is  contended  for  by 
the  defendant,  his  policy  would  be  void,  "unless  the  names  of  all  the  shareholders  were 
correctly  stated  on  the  face  of  the  policy,  that  is,  unless  the  policy  contanied  an 
accurate  list  of  names,  the  accuracy  of  which  the  assured  would  never  have  the  means 
of  ascertaining.  It  is  impossible  to  attribute  such  an  intention  to  the  legislature. 
Unless  we  hold  that  the  legislature  deemed  the  statement  of  the  name  of  the  farm  to 
be  a  sufficient  compliance  with  the  clause  in  question,  it  is  difficult  to  see  how,  at  the 
time  when  the  statute  35  Geo.  3,  c.  63,  passed,  it  was  possible  for  the  two  incor- 
porated Companies  to  comply  with  its  provisions.  Their  policies  never  stated  nor 
were  they  intended  to  state,  more  than  their  corporate  names,  and  yet  there  [3d7J  wa» 
no  special  enactment  on  the  subject.  It  was  taken  for  granted  that  the  statement  ot  the 
name  of  the  corporation  was  a  statement  of  the  name  of  the  underwriter  within  the 
meaning  of  the  statute;  and  now  that  insurances  by  other  firms,  whether  corporate 
or  not  corporate,  are  made  legal,  it  seems  to  us  to  follow,  as  a  natural  corollary,  that 
the  name  of  the  firm  is  all  which  can  be  required.  It  may  be  added,  in  conhrmation 
of  this  view  of  the  case,  that  the  legislature  certainly  contemplated  that  the  policies 
would  ordinarily  be  made  on  printed  forms  ready  prepared  (see  3o  Geo.  6  c.  bi,  s  b) 
and  this  could  scarcely  be  practicable,  if,  on  every  change  of  a  share,  a  change  of  the 
form  became  essential.     On  these   grounds,  we  think  the  pleas  are   bad.     W  e  also 
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strongly  incline  to  think  them  bad  as  being  double,  not  only  raising  the  objection 
under  the  statute,  but  also  putting  in  issue  the  execution  of  the  policy  by  the  defen- 
dant. It  is,  however,  unnecessary  to  decide  this,  holding,  as  we  do,  that  they  are 
bad  in  substance. 

The  defendant,  however,  relied  not  only  on  the  validity  of  his  pleas,  but  also  on 
the  invalidity  of  the  declaration.  The  action,  he  contended,  was  misconceived,  and 
ought  to  ha\e  been  brought,  not  against  the  defendant,  but  against  the  directors  who 
subscribed  the  policy,  alleging  a  promise  by  them  that  the  funds  of  the  Company 
should  pay.  There  does  not,  howevei-,  appear  to  us  to  be  an}'  force  in  these  objections. 
The  declai'ation  states,  that  the  defendant  and  five  hundred  other  persons,  of  whom 
the  directors  signing  the  policy  were  three,  constituted  a  firm  carrying  on  the 
business  of  marine  assurance ;  and  that  the  three  directors  on  behalf  of  the  fiim,  of 
vt^hich  the  defendant  was  a  member,  subscribed  the  policies  on  which  the  action  was 
brought.  It  then  states,  that  in  consideration  (inter  alia)  of  the  premiums  paid  by 
the  plaintiff's,  the  defendant  pi'omised  to  perform  all  things  on  his  part  to  be  perfoimed 
by  virtue  of  the  policies  ;  and  this  was  certainly  the  legal  obli  [338]-gation  attaching 
on  the  defendant  by  reason  of  the  making  of  the  policy.  The  substance  of  the 
policies  is  set  out ;  and  it  appears  from  their  terms  that  the  defendant,  as  one  of  the 
assuring  parties,  undertook  with  the  plaintiffs  that  the  funds  of  the  Company  should 
be  answerable  for  the  losses  insured  against,  so,  nevertheless,  that  he  should  not  be 
personally  liable  to  an  extent  exceeding  the  amount  of  his  own  shares ;  for  that  this 
is  the  true  meaning  of  the  policy  appears  from  Dawson  v.  IFrmch  (3  Exch.  359), 
decided  in  this  Court  last  Hilary  Term.  The  declaration  then  avers  the  losses,  that 
the  funds  of  the  Company  are  more  than  sufficient,  and  that  the  defendant's  interest 
is  more  than  suflicient  to  make  good  to  the  plaintiffs  the  amount  of  their  losses, 
and  alleges,  as  a  breach,  the  non-payment  of  such  losses.  The  declaration  therefore 
appears  to  us  to  be  perfectly  good.  The  result  is,  that  our  judgment  must  be  for 
the  plaintiff's. 

Our  decision  in  this  case  necessarily  governs  the  other  case  of  Cross  v.  Allan,  in 
which  also,  therefore,  the  judgment  will  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

[339]  Manders  and  Another  v.  Sir  James  Williams,  Bart.  June  25,  1849.— 
The  plaintiffs,  brewers  in  Dublin,  supplied  a  customer  in  Wales  with  porter  in 
casks,  on  the  terms  that  the  empty  casks  were  to  be  returned  to  Dublin  at  his 
expense  and  risk,  within  six  months  from  the  date  of  the  contract,  or  paid  for  at 
invoice  price,  at  the  option  of  the  shippers  : — Held,  that  as  soon  as  the  casks 
were  empty,  the  vendee  of  the  porter  was  a  mere  bailee  of  the  casks  during 
pleasure,  and  that  the  vendors  had  such  an  immediate  right  of  possession  as 
entitled  them  to  maintain  trover  against  a  sheriff  who  wrongfully  took  them  in 
execution. 

[S.  C.  18  L.  J.  Ex.  437.     Explained,  J  elks  v.  Eaywanl,  [1905]  2  K.  B.  465.]  I 

Trover  for  certain  porter  casks.  Pleas,  not  guilty  and  not  possessed ;  upon  which 
issues  were  joined. 

At  the  trial,  before  Erie,  J.,  at  the  Carmarthen  Spring  Assizes,  1849,  it  appeared 
that  the  plaintiffs,  who  were  porter  merchants  in  Dublin,  were  accustomed  to  supply 
one  John  David,  of  Laugharne  in  Wales,  with  porter.  The  course  of  dealing  was  to  * 
consign  the  porter  to  David  twice  a-year  in  half-barrel  casks,  with  an  invoice,  charging 
nothing  for  the  casks,  which  were  returned  by  him  to  the  plaintiffs  when  empty.  In 
April,  184S,  the  plaintiffs  sent  to  David  a  quantity  of  porter,  with  a  bill  of  lading  in 
the  usual  form,  and  the  following  invoice,  dated  the  13th  of  April,  1848  : — 

"Invoice  of  butts,  hhds.,  brl.s.,  440  half-brls.  porter,      I 

(Irish  measure,)  shipped  by  order  and  for  account,  risk,  and  to  address  of  John  David, 
Laugharne.  The  empty  casks  to  be  returned  to  Dublin  at  his  expense  and  risk 
within  six  months  fiom  date  heieof,  or  paid  for  at  invoice  price,  at  the  option  of  the 
shippers." 

The  invoice  then  stated  the  price  of  the  porter ;  and  there  was  this  note  at  the 
foot: — "Value  of  the  barrels  7s.  Gd.  each." 
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In  June,  1848,  the  plaintiffs  consigned  sixty  more  half-barrels  of  porter  to  David, 
with  a  similar  invoice,  dated  the  24th  of  Jnne.  In  August,  1848,  the  defendant,  who 
was  sheriff  of  Carmarthenshire,  seized  and  sold,  under  a  fieri  facias  against  David, 
300  of  these  casks,  which  were  lying  empty  iu  his  cellar.  The  present  action  was 
commenced  on  the  •2(ith  of  the  following  Octobei',  and  more  than  .si.x  months  after  the 
date  of  the  first  invoice,  hut  less  than  six  months  after  the  date  of  the  second.  [340] 
The  learned  Judge  was  of  opinion  that  under  this  contract  the  plaintiffs  had  not  a 
sufficient  possession  to  maintain  trover,  and  he  directed  a  verdict  for  the  defendant  on 
the  plea  of  not  possessed,  reserving  leave  for  the  plaintiffs  to  move  to  enter  a  verdict 
for  them  for  1121.  10s.,  being  the  value  of  the  300  casks  at  7s.  6d.  each,  if  the  Court 
should  be  of  opinion  that  they  had  sufficient  possession  to  enable  them  to  maintain 
the  action. 

Chilton  having  obtained  a  rule  nisi  accordingly, 

Martin  and  Cowling  shewed  cause.  The  question  depends  upon  the  true  construc- 
tion of  the  latter  clause  of  the  invoice.  1  he  general  rule  of  law  is,  that  a  sheriff  may 
seize  any  saleable  interest.  Lege/  v.  Evans  (6  M.  &  W.  36)  decided  that  property  held 
in  right  of  a  lien  cannot  be  taken  in  execution  ;  but  the  reason  is,  that  a  lien  is  a 
personal  right  which  continues  only  so  long  as  the  possessor  holds  the  goods^  The 
interest  of  David  in  the  casks  was  different  from  a  lien,  which  is  a  mode  of  compelling 
payment  of  debt.  He  had  the  option  of  retaining  possession  of  the  casks  for  six 
months,  or  of  returning  them,  and,  at  the  end  of  that  time,  if  not  returned,  the 
plaintiffs  might  elect  to  treat  him  as  vendee  of  them  at  the  invoice  price.  But  until 
the  election  was  made,  he  had  a  right  to  keep  the  casks.  If  he  thought  fit  he  might, 
during  that  period,  let  them  to  another :  ffohmn  v.  Mellond  (2  Moo.  &  Rob.  342). 
[Piatt,  B.  The  propeity  in  the  casks  would  remain  in  the  plaintiffs  until  they  made 
their  election.]  But  David  would  have  the  right  of  possession.  [Alderson,  B.  There 
is  no  event  in  which  David  could  say  to  the  plaintiffs,  "  I  will  have  the  casks."  The 
meaning  of  the  contract  is,  that  the  moment  the  ca.sks  are  empty  they  belong  to  the 
shippers  of  the  porter;  but  if  David  did  not  return  them  within  six  months,  they 
were  [341]  to  have  the  option  of  treating  him  as  a  purchaser.]  Under  that  state  of 
things  trover  is  not  maintainable.  Gordon  v.  Harper  (7  T.  K.  9)  is  expressly  in  point. 
There  goods  leased  as  furniture  with  a  house  were  wrongfully  taken  in  execution,  and 
it  was  held  that  the  lessor  could  not  maintain  trover  pending  the  lease,  because  he 
had  not  the  right  of  possession  as  well  as  the  light  of  property.  That  decision  is  con- 
firmed by  Briidhij  v.  Copley  (1  C.  B.  685),  which  was  the  case  of  an  alisolute  assign 
ment  of  goods  by  deed,  with  a  covenant  to  pay  a  certain  debt  on  demand,  and  a 
proviso  for  redemption  on  payment  of  the  debt,  and  a  further  proviso  that  the  assignor 
should  continue  in  possession  until  default.  Before  any  demand  made,  the  goods 
were  taken  in  execution,  and  it  was  held  that  the  assignee  had  not  such  a  right  of 
immediate  possession  as  to  entitle  him  to  maintain  trover  against  the  sheriff.  Those 
cases  shew  that  trover  is  an  action  for  the  protection  of  the  person  who  has  the  present 
dominion  over  the  chattel,  and  that  a  right  of  possession  is  essential  to  its  maintenance. 
Fan-ant  v.  Tlwmpson  (5  B.  &  Aid.  826)  is  distinguishable.  There  certain  fixtures 
demised  with  a  mill  were  wrongfully  severed  by  the  tenant,  and  afterwards  taken  in 
execution,  and  it  was  held  that  the  landlord  might  maintain  trover  for  them  during 
the  continuance  of  the  tei'm.  In  principle  that  case  resembles  the  familiar  one  of 
timber  wrongfully  severed  from  the  land  by  a  tenant,  and  which  thereupon  al)solutely 
vests  in  the  owner  of  the  inheritance.  [Parke,  B.  In  order  to  make  Ourd(m  v.  Harper 
apply,  it  must  be  shewn  that  the  vendee  of  the  porter  was  to  have  the  casks  in  his 
possession  for  a  certain  definite  period.  In  IkadJey  v.  Copley  the  Court  of  Common 
Fleas  considered  that  the  clause  in  the  deed  had  that  effect.  The  law  is  clear  as  to 
contracts  of  this  description  respecting  real  estate:  Deed.  Parsley  v.  Day  {2  Q.B.  147) 
Rogers  V.  Ch-a,ze-[Z^2lbrook  (8  Q.  B.  89.5),  IFiUcinson  v.  Hall  (3  Bing.  N._  C.  508).J 
This  contract  gave  the  vendee  a  right  to  the  possession  of  the  casks  for  six  months, 
with  the  powe^i'  of  becoming  the  absolute  owner.  That  was  a  saleable  interest,  which 
the  sheriff  was  bound  to  take  in  execution.  [Piatt,  B.  The  true  construction  of 
the    contract   is,   that  the  brewers  sell    the   porter  and  lend   the  casks  until   it  is 

consumed.]  ,         ■  ii  i 

Davison  and  WiUes,  in  support  of  the  rule.  At  the  time  of  the  seizure  the  casks 
were  empty  ;  therefore,  David  had  no  longer  any  interest  in  them,  but  only  the  bare 
custody.     He  might  indeed  have  maintained  an  action  against  a  wrongdoer,  but  as 
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against  the  plaintifls  he  was  without  interest.  It  will  be  convenient  to  consider  what 
would  have  been  the  condition  of  the  parties  in  the  absence  of  an  express  stipulation. 
If  there  was  no  usage  of  trade  to  govern  the  right,  the  plaintiffs  might  have  required 
the  vendee  of  the  porter  to  empty  it  at  once  from  the  casks  ;  if  the  usage  of  trade 
allowed  a  reasonable  time,  then,  after  the  expiration  of  that  time,  the  plaintiff's  might 
have  sent  for  the  casks,  and  taken  them  away  at  their  own  risk  and  expense.  Here 
an  e.xpress  stipulation  is  introduced,  but  it  only  contemplates  the  convenience  and 
security  of  the  plaintiff's  :  first,  the  casks  are  to  be  returned  at  the  expense  and  risk  of 
David  within  six  months  ;  then,  in  case  of  default,  an  option  is  given  to  the  plaintiffs, 
of  treating  David  as  a  purchaser  at  a  certain  price.  That  is  not  a  demise  of  the  casks 
for  six  mouths,  but  merely  a  permission  to  keep  them  if  they  shall  be  so  long  full ; 
and,  when  they  were  emptied,  I)avid  became  a  mere  bailee  during  pleasure.  If  at  any 
time  within  the  six  months  the  beer  was  out  of  the  casks,  David  would  have  been 
guilty  of  a  conveision  if  he  had  used  them  for  any  purpose,  even  that  of  putting  other 
beer  in  them.  In  Gordon  v.  Harper,  the  goods  were  let  for  a  [343]  term  which  had 
not  expired,  so  that  the  owner  had  no  right  of  possession  at  the  time  of  the  seizure. 
Bradlty  v.  Copley  proceeded  on  the  ground  that  the  mortgagee  had  no  right  to  the 
possession  of  the  goods  unless  the  mortgagor  refused  to  pay  his  debt  after  demand, 
and  that  the  seizure  was  before  such  demand.  Wheeler  v.  Montejiure  (2  Q.  B.  133)  was 
decided  on  a  similar  ground. 

Parke,  B.  I  am  of  opinion  that  the  rule  ought  to  be  absolute.  Gordon  v.  Harper, 
which  must  now  be  considered  as  settled  law,  shews,  that  if  a  person  has  an  interest 
in  goods  for  a  certain  time,  by  agreement  with  the  owner,  the  latter,  duiing  the  time 
that  he  is  not  in  possession,  cannot  maintain  trover  against  a  wrongdoer  who  takes 
the  goods.  That  case  might,  with  propriety,  have  been  differently  decided  in  the 
first  instance;  but  it  has  been  followed  by  others,  and  the  Court  of  Common  Pleas 
somewhat  extended  the  rule  in  Bradley  v.  Copley.  There  it  was  held,  that,  where  a 
person  in  possession  of  goods  had  an  uncertain  interest  determinable  by  the  owner, 
until  that  event  happened,  the  owner  could  not  maintain  trover,  although,  according 
to  a  passage  in  Sheppard's  Touchstone,  p.  272,  a  contract  of  that  description  with 
respect  to  real  estate  would  not  prevent  the  owner  from  recovering  in  ejectment.  The 
question  is,  in  what  condition  was  David  under  this  contract ;  had  he  a  certain  interest 
at  the  time  of  the  sale,  or  an  uncertain  interest  determinalile  at  the  option  of  the 
plaintiffs,  so  as  to  bring  the  case  within  the  principle  of  Bradley  v.  Copley?  That 
depends  upon  the  terms  of  the  invoice,  which  gave  him  some  right  to  the  casks.  The 
contract  must  be  construed  with  reference  to  the  course  of  trading  between  the  parties 
— the  vendor  in  Dublin  selling  porter  to  a  person  in  Wales.  The  object  was,  to  put 
the  vendee  in  possession  of  the  porter,  and  he  was  to  have  the  casks  for  keeping  the 
porter,  until  he  had  an  opportunity  of  disposing  of  it.  Then  what  was  his  situation 
as  soon  as  [344]  the  porter  was  emptied  from  the  casks?  Was  he  more  than  a  mere 
bailee  during  pleasure,  the  plaintiff's  having  a  right  to  say  "  Y^ou  have  no  longer  any 
claim  to  the  possession  of  the  casks :  that  was  determined  when  they  were  emptied, 
and  we  insist  upon  their  being  delivered  to  us?"  That  being  so,  the  plaintiff's  are 
entitled  to  maintain  trover  against  a  stranger  who  seizes  the  casks,  and  the  sheriff  is 
in  that  position  The  true  construction  of  the  contract  is  to  give  David  an  interest 
only  until  the  casks  were  empty.  I  agree  with  Mr.  Davison,  that  in  this  contract 
every  stipulation  is  for  the  benefit  of  the  vendors,  not  the  vendee.  The  latter  is  to 
incur  all  risk  ;  he  is  under  the  obligation  of  sending  the  empty  casks  to  Dublin  at 
his  own  expense,  and  before  the  end  of  six  months  from  the  date  of  the  contract; 
if  not,  there  is  an  option  for  the  benefit  of  the  vendors,  of  calling  on  him  to  purchase 
the  casks  at  a  fixed  price.  Those  stipulations  shew,  that  the  interest  of  the  vendee 
was  never  meant  to  extend  beyond  the  right  to  keep  the  casks  until  the  porter  was 
consumed.  Possibly,  he  might  within  the  six  months  have  transferred  the  porter  in 
the  casks  to  a  sub-vendee,  but,  as  soon  as  the  casks  were  emptied,  the  right  to  them 
reverted  to  the  vendors.  Accoi'ding  to  the  true  construction  of  this  contract,  1  am 
satisfied  that  it  was  never  intended  that  David  should  have  the  casks  for  any  other 
purpose  than  keeping  the  porter.  Indeed,  I  do  not  see  what  advantage  there  could 
be  in  his  right  of  possession  continuing  after  the  casks  were  empty ;  for,  during  the 
residue  of  the  six  months,  he  could  neither  let  them  to  any  one  else  nor  make  any 
further  use  of  them  himself,  without  being  a  wrongdoer,  and  at  the  end  of  the  six 
months  he  was  bound  to  return  them.     So  soon  as  the  casks  were  empty,  the  right  of 
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property  and  the  right  of  possession  reverted  to  the  plaintiffs,  and  David  was  in  the 
situation  of  a  mere  bailee  during  pleasure.  No  proposition  can  be  more  clear,  than 
that  either  the  bailor  or  the  bailee  of  a  chattel  may  maintain  an  action  in  respect  of 
it  against  a  wrongdoer ;  the  latter  by  virtue  of  his  possession,  the  for-[345]-mer  by 
reason  of  his  property.  This  is  laid  down  in  2  Roll.  Abr.,  p.  551,  pi.  22,  30,  Com. 
dig.  "  Trespass "  (B.  4),  and  in  other  authorities.  The  verdict  must  therefore  be 
entered  for  the  plaintifi's  for  the  price  of  the  casks. 

Alderson,  B.  and  Pl.vtt,  B.  concurred. 

Kule  absolute. 


EiPLEY  r. .  M'Clure.  July  6,  1 849. — A  declaration  stated  an  executory  contract 
whereby  the  plaintiff"  agieed  to  sell  and  the  defendant  to  buy,  on  arrival  by  a 
certain  ship,  one-third  of  a  cargo  of  tea,  to  be  consigned  to  the  plaintiff,  and 
delivered  in  Belfast  from  the  ship  to  the  defendant,  at  a  certain  price,  payable 
after  delivery.  It  averred  that  the  ship  arrived  at  Belfast  with  a  cargo  of  tea 
consigned  to  the  plaintiff;  that  the  plaintiff  was  ready  and  willing  to  deliver 
the  cargo  in  Belfast  to  the  defendant,  according  to  the  agreement ;  yet  the 
defendant,  before  the  arrival  of  the  ship  with  the  cargo  at  Belfast,  discharged 
the  plaintirt  from  delivering  the  cargo,  and  thenceforth  refused  to  perform  the 
agreement.  The  third  plea,  as  to  so  much  of  the  breach  as  related  to  discharging 
the  plaintiff  from  delivering  the  cargo,  traversed  the  discharge.  The  fourth  plea, 
which  was  as  to  so  much  of  the  breach  as  related  to  the  defendant's  having,  before 
the  arrival  of  the  ship  with  her  cargo  at  Belfast,  discharged  the  plaintiff  from 
delivering  the  cargo,  stated,  that  before  the  cargo  arrived  at  Belfast  the  defendant 
retracted  his  discharge.  The  fifth  plea,  as  to  the  residue  of  the  breach,  denied 
that  the  plaintiff  was  ready  and  willing  to  deliver  the  cargo : — Held,  First,  that 
the  defendant  was  not  bound  before  the  arrival  of  the  cargo  to  give  the  plaintiff 
a  distinct  answer  whether  he  would  fulfil  the  contract  or  not. — Secondly,  that  a 
refusal  by  the  defendant  before  the  arrival  of  the  caigo,  to  perform  the  contract, 
was  not  a  breach  of  it ;  but  that  such  refusal  unretracted  down  to  and  inclusive 
of  the  time  when  the  defendant  was  bound  to  receive  the  cargo,  was  evidence  of 
a  continuing  refusal,  and  a  waiver  of  the  condition  precedent  of  delivery,  and 
consequently  the  defendant  was  liable  for  the  breach  of  contract. — Thirdly,  that 
there  was  no  misdirection  in  telling  the  jury  that  the  invoicing  of  the  tea  on  the 
joint  account  did  not  preclude  them  from  fimling  that  it  was  consigned  to  the 
plaintiff. — Fourthly,  that  the  finding  for  the  defendant  on  the  fifth  plea,  was  no 
ground  for  arresting  the  judgment,  the  plaintiff  having  a  verdict  on  the  other 
issues  ;  for,  if  the  "  residue  "  meant  that  part  of  the  breach  unanswered  by  the 
third  and  fourth  pleas,  it  was  no  part  of  the  breach,  for  the  third  answered  all ; 
if  it  meant  the  residue  not  answered  by  the  fourth  plea,  it  was  immaterial,  since 
it  only  amounted  to  a  finding  that  the  plaintiff  was  not  ready  and  willing  to 
deliver  after  the  time  that  the  delivery  was  excused. 

[S.   C.   18  L.  J.  Ex.  419:  affirmed,  5  Ex.  140.     Explained,  Cod  v.  Jmbenjate,  &c 
Railway  Company,  1851,  17  Q.  B.  147.     Discussed,  Hochster  v.  De  la  Tour,  1853, 
2  El.  &  Bl.  678  ;  Frost  v.  Knight,  1870,  L.  R.  5  Ex.  332 ;  L.  R.  7  Ex.  113.     Applied, 
Byrne  v.  Fan  Tienkoren,  1880,  5  C.  P.  D.  350.] 

Assumpsit.  The  declaiation  stated,  that  on  &c.,  by  a  certain  agreement  in  writing 
then  made  between  the  plaintift',  a  merchant  carrying  on  business  at  Liverpool,  and 
the  defendant,  a  merchant  carrying  on  business  at  Belfast  in  Ireland,  the  plaintiff 
agreed  to  sell  and  the  defendant  agreed  to  buy,  on  arrival,  one-third  interest  in  a 
cargo  of  congou  tea  by  the  ship  called  "  The  Mary  Ann  Webb,"  to  include  only  such 
part  as  might  be  consigned  to  and  for  account  of  the  plaintiff,  or  of  certain  persons 
carrying  on  business  by  and  under  the  name,  style,  and  firm  of  Thomas  Ripley  &  Co. ; 
and"  it  was  by  the  said  agreement  then  further  agreed  between  the  plaintiff  and  the 
[346]  defendant,  that  the  said  cargo  should  consist  principally  of  certain  descriptions 
of  tea,  in  and  by  the  said  agreement  indicated  by  certain  terms  in  that  behalf,  &c. ; 
that  is  to  say,  430  chests  congou,  &c.  And  it  was  thereby  then  further  agreed,  that 
the  said  tea  should  be  delivered  in  Belfast  from  the  said  ship,  to  wit,  to  the  defendant  j 
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and  that  the  rate  of  freight  should  be  61.  per  ton  ;  and  that  the  cost  of  the  said  tea 
should  be  at  invoice  rate,  with  all  charges  in  China,  including  a  commission  of  not 
exceeding  two  and  a  half  per  cent,  at  an  exchange  of  5s.  3d.  per  dollar ;  and  that 
insurance  and  charges  of  landing  and  warehouse  in  Belfast  should  be  put  to  the  debit  of 
the  account  sales  ;  and  that  payment  for  the  same  should  be  made  equal  to  four  months' 
cash  fiom  the  last  delivery  in  Belfast ;  and  that  the  same  agreement  should  be  annulled 
and  of  no  effect  if  the  following  circumstances  collectively  or  separately  occurred,  that 
is  to  say,  non-arrival,  any  engagement  made  in  China  that  might  prevent  the  plaintiff 
from  carrying  it  out,  the  vessel  being  directed  to  another  port  without  power  of  change 
on  the  part  of  the  plaintiff,  or  any  other  cause  that  could  not  at  the  time  of  the  making  of 
the  said  agreement  be  explained,  but  what  was  then  perfectly  unknown  to  the  plaintiff; 
and  that  the  tea  should  be  taken  at  the  usual  weights,  taxes,  and  allowances  in  China 
as  per  invoice,  and  insurance  to  be  done  thereon  at  the  rate  of  5s.  per  dollar,  to  pay 
average  in  the  usual  way  ;  and  that  sales  should  be  made  by  the  defendant  of  the 
entire  parcel  as  a  joint  concein  thiough  and  through,  in  the  proportions  specified — 
one-third  the  defendant's  and  two-thiids  the  plaintiff's  on  usual  terms;  and  that  advice 
should  be  transmitted  to  the  defendant,  as  soon  as  received,  of  the  arrangements  made 
in  China  respecting  the  landing  and  destination  of  the  said  ship,  so  that  if  there  should 
be  any  obstacle  to  the  carrying  out  of  that  contract,  in  the  vessel  having  been  fixed 
without  power  of  change,  that  agreement  might  be  declared  cancelled.  The  declaration 
[347]  then  alleged  mutual  promises,  and  averred,  that  afterwards,  to  wit,  on  &c., 
insurance  was  done  by  the  plaintiff  on  the  said  tea  at  the  rate  of  5s.  per  dollar,  to  pay 
average  in  the  accustomed  way  ;  and  that,  afterwards,  to  wit,  on  the  20th  September, 
A.D.  1847,  the  said  ship  airived  at  Belfast  with  a  cargo  of  congou  tea  consigned  to 
and  for  account  of  the  plaintiff,  and  consisting  principally  of  such  descriptions  of  tea 
as  in  and  by  the  said  agreement  indicated  as  aforesaid,  and  amounting  to  a  large 
quantity,  to  wit,  600  tons  of  congou  tea ;  that,  on  the  arrival  of  the  said  cargo  at 
Belfast,  the  plaintiff"  was  ready  and  willing  to  deliver  the  said  cargo  in  Belfast  to  the 
defendant,  according  to  and  for  the  purposes  of  the  said  agreement,  and  so  that  sales 
should  and  might  be  made  by  the  defendant,  upon  the  terms  of  and  according  to  the 
said  agreement,  of  the  whole  of  the  said  cargo,  as  a  joint  concern  through  and 
through,  in  the  proportions  specified  in  the  said  agreement,  to  wit,  one-third  the  defen- 
dant's, and  two-thirds  the  plaintiff's,  on  usual  terms ;  and,  although  advice  was  trans- 
mitted by  the  plaintiff  to  the  defendant,  as  soon  as  received  by  the  plaintiff',  of  the 
arrangements  made  in  China  respecting  the  lading  and  the  destination  of  the  said  ship, 
so  that  if  there  had  been  any  obstacle  to  the  carrying  out  the  said  agreement,  or  the 
said  ship  had  been  fixed  without  power  of  change,  the  said  agreement  might  have 
been  declared  cancelled  ;  and  although  no  such  obstacle  ever  existed  ;  and  although  the 
circumstances,  on  the  occurrence  of  which,  collectively  or  separately,  the  said  agreement 
was  according  to  the  terms  thereof  to  be  cancelled  and  of  no  effect,  did  not  nor  did 
any  or  either  of  them,  collectively  or  separately,  occur  ;  and  although,  if  the  defendant 
would  have  observed  the  said  agreement  and  his  said  promise,  the  said  cargo  of  congou 
tea  would  have  been  delivered  in  Belfast  aforesaid  to  the  defendant,  according  to  the 
said  agreement,  and  the  last  delivery  thereof  would  have  been  made  more  than  four 
months  before  the  commencement  of  [348]  this  suit,  and  the  sales  of  the  cargo  by 
the  defendant  would  have  been  made  and  completed  long  before  the  commencement 
of  this  suit ;  and  although  the  plaintiff,  from  the  time  of  the  said  agreement  and 
promise  continually  until  and  at  and  after  the  arrival  of  the  said  ship  with  the  cargo 
at  Belfast,  was  willing  and  desirous  that  the  said  cargo  should  be  delivered  in  Belfast 
to  the  defendant,  for  the  purposes  of  and  according  to  the  said  agreement,  and  should 
be  sold  by  the  defendant,  according  to  the  same  agreement,  and  that  the  same  agi'ce- 
ment  should  in  all  respects  be  observed,  performed,  and  fulfilled,  yet  the  defendant, 
before  the  arrival  of  the  ship  with  the  caigo  at  Belfast,  wholl}'  dischai-ged  the  plaintiff 
from  delivering  the  said  cargo,  according  to  and  for  the  purposes  of  the  said  agreement, 
in  Belfast  or  to  the  defendant,  and  then  and  thenceforth  continually  wholly  refused  to 
buy  the  said  one-third  interest  in  the  said  cargo,  or  to  pay  for  the  same  interest, 
according  to  the  said  agreement,  or  otherwise  howsoever,  or  to  receive  or  sell  the  said 
cargo,  according  to  and  upon  the  terms  of  the  said  agreement,  or  in  any  respect  what- 
ever to  observe,  perform,  and  fulfil  the  said  agreement,  and  has  not  received  or  sold 
the  said  cargo,  according  to  or  for  the  purposes  of  the  said  agreement,  nor  paid  or 
delivered  any  money,  bill,  note,  or  security  whatsoever,  for  or  in  respect  of  the  said 
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third  interest  in  the  said  cargo,  or  of  any  of  the  matters  of  the  said  agreement,  &c. ; 
concluding  with  special  damage. 

Pleas.     Fiist  non  assumpsit. 

Secondly,  that  the  cargo  of  tea  was  not,  nor  was  any  part  thereof,  consigned  to  or 
for  account  of  the  plaintirt'.  modo  et  forma. 

Thirdly,  as  to  so  much  of  the  breach  as  relates  to  the  discharging  the  plaintiff  from 
the  delivering  the  cargo,  and  refusing  to  buy  and  pay  for  the  oiie-tkird  interest  in  the 
cargo,  to  receive  and  sell  the  cargo,  and  to  observe,  perform,  and  fulfil  the  said  agree- 
ment in  manner  as  in  the  [349]  breach  alleged,  that  the  defendant  did  not  discharge 
the  plaintift'  from  delivering  the  cargo  or  any  part  thereof,  or  refused  to  buy  or  pay 
for  the  one-third  interest  in  the  said  cargo  or  any  part  thereof,  nor  did  the  defendant 
refuse  to  receive  or  sell  the  cargo  or  any  part  thereof,  or  to  observe,  perform,  or  fulfil 
the  agreement  or  any  part  thereof,  modo  et  forma. 

Fourthly,  as  to  so  much  of  the  breach  as  relates  to  the  defendant  having,  before 
the  arrival  of  the  ship  with  the  said  cargo  at  Belfast,  discharged  the  plaintiff  from 
delivering  the  cargo,  and  refused  to  buy  and  pay  for  the  one-third  interest,  and  to 
receive  and  sell  the  cargo,  and  to  observe,  perform,  and  fulfil  the  said  agreement  in 
manner  as  in  the  breach  alleged,  that,  within  a  reasonable  time  after  the  alleged  dis- 
charge and  refusal,  and  before  the  ship  with  the  cargo  arrived  at  Belfast,  to  wit,  on 
&c.,  the  defendant  retracted  and  withdrew  the  said  discharge  and  refusal,  whereof  the 
plaintiff  had  notice  ;  nevertheless,  the  plaintiff,  from  thence  and  on  and  ever  after  the 
arrival  of  the  said  ship  with  the  cargo  at  Belfast,  refused  and  neglected  to  deliver, 
and  would  not  nor  did  not  deliver,  to  the  defendant  the  said  cargo  or  any  part  thereof, 
according  to  the  said  agreement,  although  the  defendant  was  then  ready  and  willing 
■to  receive  the  same,  and  the  plaintift"  ought  to,  and  could  and  might  have  then 
delivered  the  cargo  to  the  defendant ;  and  the  defendant  avers,  that,  when  he  retracted 
and  withdrew  the  said  discharge  and  refusal,  and  also  when  the  plaintiff' had  notice 
of  such  retraction  and  withdrawal  of  the  said  discharge  and  refusal,  the  ship  with  the 
cargo  was  on  her  voyage  towards  Belfast,  and  the  plaintiff  had  not  altered  the  voyage, 
course,  or  destination  of  the  said  ship  or  cargo  or  any  part  thereof,  or  sold  or  dis- 
posed of  or  dealt  with  the  cargo  or  any  part  thereof;  nor  had  the  plaintiff'  in  any 
manner  acted  on  the  said  discharge  and  refusal  in  the  said  breach  mentioned. 

Fifthly,  as  to  the  residue  of  the  said  breach,  that  the  [350]  plaintiff'  was  not  ready 
or  willing  to  deliver  to  the  defendant  the  said  cargo  or  any  part  thereof,  modo  et  forma. 

Sixthly,  that  the  agreement  was  made  through  the  fraud  of  the  plaintiff. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fifth  pleas,  and  replied  to 
the  fourth,  that  the  defendant  did  not  retract  or  withdraw  the  said  discharge  and 
refusal,  or  either  of  them,  nor  did  the  plaintiff  refuse  to  deliver,  nor  was  the  defendant 
ready  or  willing  to  receive,  the  said  cargo  or  any  part  thereof,  according  to  the  said 
agreement,  modo  et  forma.  To  the  sixth  he  replied,  denying  the  fraud,  on  which 
last-mentioned  replications  issues  were  also  joined. 

At  the  trial,  before  Coleridge,  J.,  at  the  Liverpool  Spring  Assizes,  1819,  the 
following  facts  appeared  in  evidence  : — The  plaintiff  was  a  merchant  carrying  on  business 
at  Liverpool  in  his  own  name,  and  also  with  another  person  at  Ghanghae,  in  China, 
as  commission  agents,  under  the  firm  of  Thomas  Eipley  &  Co.  The  defendant  carried 
on  business  as  a  merchant  and  general  commission  agent  at  Belfast,  under  the  firm 
of  AVilliam  M'Clure  &  Son.  On  the  20th  of  June,  1846,  the  plaintiff  and  defendant 
entered  into  a  joint  adventure  for  importing  a  cargo  of  tea  fi'om  China,  in  which 
the  defendant  was  to  have  one-third  interest.  An  investment  in  goods  was  to  be 
made  to  purchase  the  tea,  which  was  to  be  brought  by  the  ship  "  Mary  Ann  Webb," 
and  consigned  to  the  defendant  at  Belfast,  for  sale  at  the  customary  commission. 
On  the  7th  of  October,  1846,  the  plaintiff  wrote  to  the  defendant  inclosing  invoice 
of  shipment  to  China,  and  stating  "the  proceeds  to  be  invested  in  tea  for  the  Belfast 
market,  in  which  you  are  to  take  one-third  interest."  The  plaintiff  subsequently 
wrote  to  the  defendant,  representing  that  the  adventure  was  likely  to  prove  a  loss, 
and  offering  to  release  him  from  his  engagement.  Some  correspondence  then  took 
place,  and  ultimately  this  contract  was  annulled  by  mutual  con-[351]-sent,  and  on  the 
16th  of  March,  1847,  the  agieement  set  out  in  the  declaration  was  substituted.  The 
defendant  became  dissatisfied  with  this  agreement,  and  proposed  to  the  plaintiff  to 
cancel  it,  and  set  up  the  first  contract.  A  long  correspondence  ensued,  in  which  the 
defendant  alleged,  that  he  had  been  induced  to  abandon  the  first  contract  and  enter 
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into  the  subsequent  agreement  by  reason  of  the  misrepresentations  of  the  plaintiiF. 
On  the  1st  of  July,  1847,  the  plaintiff  sent  to  the  defendant  copies  of  the  invoices  of 
the  tea  in  a  letter  containing  the  following  passage  : — "  I  have  had  it  from  yourself, 
that  you  do  not  intend  to  comply  with  the  conditions  of  the  contract  for  the  purchase 
of  one-third  of  this  cargo,  a  threat  which  I  am  inclined  to  believe  you  do  not  intend 
to  act  upon.  On  this  subject  you  will  please  give  me  your  opinion  in  writing,  and  I 
shall  be  glad  if  you  will  assign  your  reasons  for  choosing  such  a  course,  when  the 
contract  on  my  part  will  be  fulfilled  to  the  letter."  No  answer  having  been  returned 
to  this  letter,  the  plaintiff,  on  the  26th  of  August,  again  wrote  to  the  defendant  thus  : — 
"  As  regards  the  '  Mary  Ann  Webb,'  there  is  nothing  left  for  me  to  do,  but  to  send 
her  to  some  other  port  than  Belfast,  since  you  have  declined  to  fulfil  your  contract." 
On  the  30th,  the  defendant  wrote  in  reply  :—  "  As  to  the  cargo  of  the  '  Mary  Ann  Webb,' 
to  one-third  of  which  we  still  think  we  are  entitled  under  our  first  contract,  we  observe 
you  now  intend  to  send  it  to  a  different  port.  I  am  willing,  and,  such  being  the  case, 
I  am  glad  this  unpleasant  matter  should  be  thus  ended  ;  and  I  am  willing  to  waive  any 
claim  I  may  have  under  either  the  first  or  second  contiact."  In  reply,  the  plaintiff 
wrote  that  it  was  not  his  intention  to  release  the  defendant  from  his  contract  of 
purchase.  On  the  1st  of  September,  the  defendant  wrote  to  the  plaintiff  as  follows  :— 
"  I  give  you  notice,  that  I  am  entitled  to  have  these  teas  delivered  at  Belfast,  either 
under  the  first  or  second  contract,  and  that,  if  you  fail  to  deliver  them  ac-[352]-cordingly, 
I  shall  hold  myself  released  from  all  contracts  respecting  thera."  On  the  21st  of 
September  the  "Mary  Ann  Webb"  arrived  in  Belfast  Lough  with  the  cargo  of  tea 
on  board  ;  and  the  defendant,  having  been  informed  of  it,  wrote  to  the  plaintiff, 
stating  that  he  was  "  willing  to  dispose  of  the  cargo  and  appropriate  the  pioceeds 
according  to  the  interests  of  both  parties  therein."  The  defendant  also  on  the  same 
day  served  the  captain  of  the  vessel  with  a  copy  of  this  letter.  In  consequence,  however, 
of  directions  from  the  plaintiff,  the  vessel  sailed  from  Belfast  on  the  24th  of  September 
for  London,  without  delivering  any  poition  of  her  cargo  to  the  defendant.  The  copy 
of  the  invoice  sent  to  the  defendant  was  headed  thus  : — "  Invoice  of  congou  tea  shipped 
on  board  the  '  Mary  Ann  Webb,'  Silk,  master,  for  Belfast,  and  consigned  to  Thomas 
Ripley,  Esq.,  Liverpool."  It  afterwards  appeared,  that,  in  the  heading  of  the  original 
invoice,  the  words  "on  account  and  risk  of  Messrs.  M'Clure  &  Son  and  Thomas  liipley  " 
were  inserted  after  the  word  "  Belfast."  The  bills  of  lading  stated,  that  the  goods  were 
bound  for  Belfast  market,  and  consigned  unto  Thomas  Ripley  or  his  assignee. 

It  was  submitted,  on  the  part  of  the  plaintift',  that  the  above  correspondence  proved 
that  the  defendant  had  refused  to  perform  the  contract  declared  on,  and  had  discharged 
the  plaintiff'  from  delivering  the  tea  at  Belfast.  On  behalf  of  the  defendant  it  was  con- 
tended, that  he  had  not  refused  to  perform  the  contract  in  question,  and  that,  so  far 
from  dischaiging  the  plaintiff  from  delivering  the  te,i  at  Belfast,  he  had  insisted  on  the 
plaintiff  delivering  it  there. 

With  respect  to  the  second  issue,  the  learned  Judge  told  the  jury,  that  the  fact  of 
the  tea  being  stated  to  be  shipped  on  the  joint  account  did  not  preclude  them  from 
finding  that  thej'  were  consigned  to  thu  plaintift",  the  invoicing  them  on  the  joint 
account  having  been  done  by  mistake  by  the  correspondent  in  China,  who  was 
ignorant  of  the  fact  of  the  first  contract  having  been  rescinded,  and  of  the  [353]  goods 
being  consigned  to  the  plaintiff,  and  coming  home  on  the  plaintiff's  sole  account. 

Ihe  following  questions  were  put  by  the  learned  Judge  in  writing  to  the  jury,  who 
returned  the  accompanying  answers  : — 

First,  Was  the  plaintiff  guilty  of  any  misrepresentation  as  to  the  circumstances 
connected  with  the  former  contract,  by  which  the  defendant  was  induced  to  enter 
into  the  second  1     No. 

Second,  Did  the  defendant  at  any  time  refuse  to  perform  the  second  contract  1  Yes, 
by  implication. 

Third,  Did  the  defendant  ever  withdraw  that  refusal  before  the  ship  arrived  at 
Belfast]     No. 

Fourth,  Was  the  plaintiff  willing  to  deliver  according  to  the  second  contract  down 
to  the  time  of  the  defendant's  refusal  to  perform  the  contract?  Yes,  but  not  after  the 
arrival  of  the  vessel  at  Belfast,  the  defendant  having  repudiated  the  contract. 

Fifth,  To  and  on  whose  account  were  the  teas  consigned  1     Thomas  Hipley. 

On  these  findings  the  learned  Judge  directed  a  verdict  for  the  defendant  on  the 
issue  raised  by  the  fifth  plea,  and  for  the  plaintiff  on  the  other  issues. 
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Knowles,  in  Easter  Term  last,  obtained  a  rule  on  the  part  of  the  defendant,  for  a 
new  trial,  on  the  ground  of  the  verdict  being  against  evidence,  and  also  upon  the 
following  alleged  grounds  of  misdirection  :  first,  that  the  learned  Judge  had  told  the 
jury,  with  reference  to  the  letter  of  the  1st  of  Jul\',  in  which  the  plaintiff  demanded 
that  the  defendant  should  state  in  writing  whether  he  intended  to  comply  with  the 
contract,  that  the  plaintiff  had  a  right  to  an  answer  from  the  defendant;  secondly, 
that  the  learned  Judge  was  wrong  in  putting  the  question  to  the  jury,  whether  the 
defendant  at  any  time  refused  to  perform  his  contract ;  but  [354]  the  question  ought 
to  have  been,  whether  he  did  so  refuse  after  the  arrival  of  the  vessel  at  Belfast ;  and 
that  the  learned  Judge  was  not  correct  in  directing  a  verdict  to  be  entered  for  the 
plaintiff'  on  the  third  issue,  upon  the  answers  which  had  been  returned  by  the  jury  ; 
thirdlv,  that  the  mode  in  which  the  question  was  put  to  the  jury  as  to  the  consign- 
ment of  the  teas  to  the  plaintiff"  was  improper.  A  rule  was  also  obtained  to  arrest 
the  judgment,  on  the  ground  that  the  fifth  plea  was  found  for  the  defendants,  and 
was  a  complete  answer  to  the  action. 

In  the  Vacation  Sittings  after  the  last  term,  (June  19  and  21), 

Martin  and  J.  Henderson  shewed  cause.  As  to  the  first  alleged  misdirection,  it 
cannot  fairly  be  contended  that  the  learned  .Judge  told  the  jury,  as  a  matter  of  law, 
and  for  the  purpose  of  giving  them  a  specific  direction  upon  the  point,  that  the  plaintiff's 
request  by  letter  required  an  answer ;  it  was  merely  intended  as  an  observation,  that 
such  a  course  ought  to  have  been  pursued.  As  to  the  second  ground,  the  jury  were 
not  told  that  a  refusal  to  perform  the  contract  at  any  time  was  a  breach  of  it ;  but  the 
question  left  to  them  was,  whether  the  defendant  at  any  time  refused  to  perform  his 
contract,  and  whether  that  refusal  had  been  withdrawn  up  to  the  time  of  the  vessel's 
arrival ;  and  the  jury  found  there  was  no  withdrawal  of  such  refusal,  and  therefore  the 
plaintiff  was  discharged  from  the  delivery  of  the  tea.  The  direction  to  the  jury  was 
therefore  substantially  correct.  With  respect  to  the  application  to  arrest  the  judgment 
on  the  issue  raised  by  the  fifth  plea,  the  answer  is,  that  the  plea  in  question  raises  an 
immaterial  issue.  That  plea  is  pleaded  to  the  residue  of  the  breach,  that  is,  as  to  so 
much  of  the  breach  as  has  not  been  pleaded  to  ;  but,  inasmuch  as  the  third  plea  answers 
the  whole  breach,  the  residue  of  the  breach  is  nothing.  The  breach  was  complete  by 
the  defendant  discharging  the  [355]  plaintiff  before  the  arrival  of  the  vessel  at  Belfast, 
That  the  plaintift'  was  not  ready  and  willing  to  deliver  the  cargo,  after  the  defendant 
had  so  discharged  him,  is  wholly  immaterial,  for  the  plaintiff  was  not  bound  to  deliver 
the  cargo  at  Belfast  after  that  discharge.  [They  also  argued,  that  the  verdict  was  not 
against  evidence.] 

Knowles,  Crompton,  Unthank,  and  Mellish,  in  support  of  the  rule.  The  learned 
Judge  misdirected  the  jury  as  to  the  issue  raised  on  the  third  plea.  That  plea  consists 
of  a  direct  denial  of  that  part  of  the  alleged  breach  to  which  it  is  pleaded,  and  the 
finding  of  the  jury  does  not  warrant  a  verdict  for  the  plaintiff  on  that  issue.  The 
refusal  of  the  defendant  on  one  occasion  to  perform  the  contract  is  not  a  repudiation 
of  it.  Such  refusal  was  made  under  circumstances  which  rendered  it  unnecessary  for 
the  defendant  to  retract  it.  The  important  time  to  be  looked  at  is  the  arrival  of  the 
vessel  at  Belfast ;  and  the  refusal  to  receive  the  goods  or  perform  the  contract  before 
that  time  is  no  breach  of  the  promise  :  PhilpotU  v.  Emns  (5  M.  &  W.  47.5).  Therefore, 
the  material  part  of  the  breach  is,  that  the  defendant  refused  to  receive  the  cargo  at 
Belfast ;  and  it  certainly  does  not  follow,  that,  because  he  may,  at  some  previous  time, 
have  objected  to  perform  the  contract,  therefore  he  committed  a  breach  of  promise  by 
refusing  to  receive  the  cargo  when  it  arrived  at  Belfast.  A  refusal  necessarily  implies 
a  capability  of  acting;  but  after  the  arrival  of  the  vessel  at  Belfast,  the  defendant  was 
never  in  a  position  to  refuse,  for  the  jury  have  expressly  found,  that  at  that  time  the 
plaintiff  was  not  willing  to  deliver  the  cargo.  There  are,  therefore,  inconsistent 
findings  on  the  record  ;  namely,  that  the  plaintiff  was  not  willing  to  deliver,  and  j'et 
that  the  defendant  refused  to  accept.  A  refusal  to  perform  the  contract  be-[356]-fore 
the  vessel  arrived  at  Belfast  would  at  most  be  evidence  only  of  a  refusal  to  receive 
the  cargo  at  Belfast ;  but  such  evidence  is  rebutted  by  the  defendant's  letter  of  the 
1st  of  September,  1S47,  in  which  he  requires  the  tea  to  be  delivered  to  him  at  Belfast. 
Everything  to  be  done  by  the  defendant  contemporaneously  with  the  delivery  of  the 
goods  at  Belfast  was  the  same  in  the  first  as  in  the  second  contract ;  and  therefore, 
although  the  defendant  may  have  asserted  that  he  considered  the  first,  not  the  second 
contract  to  be  the  binding  contract,  that  did  not  absolve  the  plaintift"  from  delivering 
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the  cargo  at  Belfast,  if  he  intended  to  hold  the  defendant  to  the  second  contract.  The 
defendant  had  nothing  to  do  nnder  the  second  contract  until  the  tea  was  delivered  at 
Belfast ;  so  that  his  not  being  ready  and  willing  to  pay,  or  saying  that  he  would  not 
pay,  did  not  aflbrd  the  plaintiff  a  legal  excuse  for  the  non-delivery.  The  deliver}' 
of  the  tea  at  Belfast  was  a  condition  precedent  to  any  obligation  attaching  on  the 
defendant.  A  condition  precedent  can  only  be  discharged  by  a  readiness  and  willing- 
ness at  the  proper  time  to  do  the  act :  Joneii  v.  Ilirkeli/  (Doug.  684),  Laird  v.  Pirn 
(7  M.  &  W.  474) ;  in  that  respect  it  resembles  a  tender.  Besides,  the  contract  is  in 
writing,  and  the  waiver,  if  any,  ought,  under  the  Statute  of  Frauds,  to  be  also  in 
writing:  Gos!<v.Lord  Nugent  (o  B.  &  Ad  oS),  Marshall  v.  Lynn  (6  M.  &  W.  109), 
Stead  V.  Daid»r  (10  A.  &  E.  57),  Oiraud  v.  liirhmond  (2  C.  B.  83-5).  [Parke,  B., 
referred  to  Cuff  v.  Penn  (1  M.  &  Sel.  21).]  The  learned  .ludge  also  misdirected  the 
jury  upon  the  issue  as  to  the  consignment  of  the  tea.  The  invoice,  not  the  bill  of 
lading,  is  the  important  document,  and  that  shewed  that  the  consignment  was  for  the 
plaintiff  and  defendant  jointly. 

The  judgment  ought  to  be  arrested,  inasmuch  as  tTie  [357]  jury  have  found  for  the 
defendant  on  the  fifth  plea,  which  covers  the  whole  of  the  substantial  breach.  The 
"residue  "  of  the  breach,  to  which  that  plea  is  pleaded,  is  the  portion  left  unanswered 
by  the  previous  plea,  which  applies  only  to  the  discharging  the  plaintili  from 
delivering  the  cargo  before  the  ariival  of  the  vessel  at  Belfast.  The  "  residue,"  there- 
fore, points  to  the  only  material  part  of  the  breach  ;  nameh',  a  discharge  after  the 
vessel  arrived  at  Belfast.     [They  also  argued  that  the  verdict  was  against  evidence.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  H.  A  motion  for  a  new  trial  was  made  in  this  case,  on  the  ground  of 
misdirection,  and  the  verdict  being  against  evidence.  Also  a  motion  to  arrest  the 
judgment,  on  the  ground  that  the  issue  on  the  fifth  plea  was  found  for  the  defendant, 
and  was  an  answer  to  the  action.  (After  stating  the  pleadings,  his  Lordship 
proceeded  ;)— According  to  the  statement  of  the  contract  in  the  declaration,  and  as  it 
was  proved,  it  was  an  executory  contract  to  purchase  one-third  of  a  cargo  of  teas 
exported  from  China,  capable  of  being  ascertained,  such  purchase  to  be  made  on  certain 
contingencies,  viz.  the  arrival  of  the  cargo  at  Belfast,  the  absence  of  previous  contracts 
in  China  aflecting  the  cargo,  and  other  circumstances  mentioned  in  the  agreement.  It 
is  clear,  therefore,  that  the  property  did  not  pass  by  the  contract,  and  the  deli\-ery 
of  the  cargo  by  the  plaintiff,  as  vendor,  to  the  defendant,  as  vendee, — not  a  mere 
readiness  to  deliver  after  ariival, — was  a  condition  precedent  to  the  plaintiff's  right 
to  recover  the  price,  for  that  price  was  payable,  not  on,  but  after  delivery.  It  also 
appealed  on  the  trial,  and  is  a  most  important  element  in  the  consideration  of  the  case, 
and  is  a  key  to  many  ambiguous  parts  of  the  defend-[358]-ant's  conduct  in  the  trans- 
action, that  there  had  been  before  a  contract  of  partnership  ni  an  outward  adventure, 
and  the  caigo  expected  in  return  for  it  by  the  same  vessel,  for  which  the  contract 
declaied  upon,  being  a  contract  of  purchase  and  sale,  was  substituted.  The  liability 
to  perform  the  contract  of  purchase,  and  its  non-performance,  not  that  for  a  partner- 
ship in  a  joint  adventure,  was  the  question  in  the  case.  One  defence  was  fraud  in 
obtaining  the  second  contract  by  false  representations  as  to  the  piobable  result  of  the 
first,  which  defence  was  not  made  out.  The  othei-  is  the  one,  with  respect  to  which  a 
misdirection  is  alleged  to  have  taken  place.  This  was  in  two  particulars ;  the  first 
was,  that  the  question  which  the  learned  Judge  left  to  the  jury,  as  to  the  non- 
performance of  the  contract,  was,  whether  the  defendant  refused  at  any  time  to  fulfil 
the  second  contract,  not  whether  he  refused  after  the  arrival ;  and  secondly,  that,  as 
to  the  question  whether  he  refused  or  not,  the  learned  Judge  told  the  jury  that  the 
plaintiH  had  a  right,  before  the  arrival  of  the  cargo,  to  a  distinct  answer  whether  the 
defendant  would  fulfil  the  contract  or  not. 

As  to  the  latter  point,  if  this  had  been  laid  down  as  a  proposition  of  law,  it  would 
certainly  not  have  been  correct.  The  defendant  was  not  bound  to  do  anything  before 
the  arrival.  But  it  was  contended,  that  this  was  only  an  observation  made  by  my 
Brother  Coleridge  on  the  facts,  and  amounted  merely  to  this, — that,  in  the  intercourse 
of  merchants  under  the  circumstances  of  the  case,  a  letter  fi'om  the  plaintiff'  to  the 
defendant,  containing  a  request  for  such  an  answer,  ought  to  have  been  answered  ;  and 
we  do  not  think  that  my  Brother-  Coleridge  meant  to  say  more,  nor  that  the  jury  could 
have  understood  him  to  do  so.     The  other  objection  requires  moi-e  consideration. 
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It  was  contended,  for  the  defendant,  that,  to  constitute  a  breach  of  the  contract, 
a  refusal  at  any  time  was  insufficient ;  that  it  must  be  a  refusal  after  the  arrival  of 
the  cargo  ;  and  that  the  supposed  refusal  in  July,  to  which  [359]  the  attention  of 
the  jury  was  said  to  have  been  directed,  and  which  was  long  before  the  contract  to 
buy  became  absolute,  was  no  breach,  and  nothing  more  than  an  expression  of  an 
intention  to  break  the  contract,  not  final,  and  capable  of  being  retracted.  And  we  think, 
that,  if  the  jury  had  been  told  that  a  refusal  before  the  arrival  of  the  cargo  was  a 
breach,  that  would  have  been  incorrect.  We  think  that  point  rightlv  decided  in 
Philpotts  V.  Evans  (5  M.  &  W.  475). 

But  we  cannot  collect  that  the  learned  Judge  ever  told  the  jury  that  a  refusal  at 
any  time  was  a  breach.  He  left  the  questions  in  writing,  whether  there  was  a  refusal 
at  any  time,  and  whether  that  refusal  had  been  subsequently  retracted  ;  and  the  jury 
having  found,  as  we  think  they  were  warranted  by  the  evidence  to  do,  that  it  had 
not,  there  was  certainly  evidence  of  a  continual  refusal  down  to  and  inclusive  of  the 
time  when  the  defendant  was  bound  to  receive,  which  would  render  the  defendant 
liable,  if  all  the  conditions  precedent  had  been  performed  or  waived.  But  then  it  was 
said,  and  rightly,  that  the  delivery  of  the  cargo  being  a  condition  precedent,  the 
plaintiff  was  bound  to  perform  it,  unless  the  defendant  waived  or  discharged  him  from 
so  doing.  In  the  declaration  there  is  an  allegation,  though  informal,  of  such  waiver 
or  discharge,  coupled  with  the  allegation  of  refusal,  and  an  issue  upon  it  in  the  third 
plea,  and  the  plaintiff,  no  doubt,  was  bound  to  prove  that  waiver  or  discharge;  we  do 
not  feel  any  difficulty  in  saying  that  there  was  ample  evidence  of  such  waiver  'n  the 
conversation  referred  to  in  the  plaintiff's  letter  of  the  1st  of  July,  coupled  with  the 
whole  tenor  of  the  defendant's  letters. 

By  an  express  refusal  to  comply  with  the  conditions  of  the  contract  of  purchase, 
the  defendant  must  be  understood  to  have  said  to  the  plaintiff,  "  You  need  not  take 
the  trouble  to  deliver  the  cargo  to  me,  when  it  arrives  at  [360]  Belfast,  as  purchaser, 
for  I  never  will  become  such  ; "  and  this  would  be  a  waiver,  at  that  time,  of  the 
delivery,  and,  if  unretracted,  would  dispense  with  the  actual  delivery  after  arrival. 

And  if  we  look  to  the  correspondence,  it  is  to  be  inferred  from  it  that  the  defen- 
dant never  did  mean  to  perform  the  contract  of  purchase  at  all,  and,  consequently, 
never  retracted  the  waiver  of  the  delivery  by  the  plaintiff  as  a  vendor.  It  is  true  that 
the  defendant  insists  that  the  cargo  shall  be  delivered  at  Belfast ;  and  even  the  alleged 
parol  refusal  was  probably  not  intended  to  be,  as  Mr.  Mellish,  in  his  able  and  ingenious 
argument,  with  truth  contended,  any  waiver  of  the  delivery  at  Belfast — it  may  be 
taken  that  the  defendant  always  meant  that ;  but  the  true  question  is  not,  whether 
the  delivery  at  Belfast  was  waived,  but  whether  the  delivery  under  the  second  contract, 
that  is,  the  contract  of  purchase  and  sale,  was  waived ;  and  we  feel  no  doubt  that  the 
defendant,  after  he  had  formed  the  opinion  that  he  had  been  deluded  into  a  contract 
of  purchase  by  false  representations  of  the  prospects  of  the  original  adventure  in  the 
first  instance,  wholly  refused  to  be  bound  by  the  contract  of  sale,  and  thereby 
intended  to  waive  the  delivery  under  that  contract,  and  never  afterwards  retracted 
the  waiver. 

This  was  a  question  for  the  jury ;  and  we  do  not  see  any  reason  to  think,  from  the 
report  and  the  statements  of  the  learned  counsel  on  both  sides,  that  the  jur3'  were  not 
in  substance  properly  directed  as  to  the  question  for  their  decision  ;  and  we  are  all 
quite  satisfied  with  their  verdict.  As  to  the  issue  with  respect  to  the  consignment  to 
the  plaintiff,  we  think  that  the  learned  Judge's  direction  was  quite  right. 

With  respect  to  the  motion  in  arrest  of  judgment,  we  think  that  the  verdict  on 
the  issue  as  to  the  residue  is  immaterial.  If  this  residue  is  that  part  of  the  breach 
which  is  not  answered  either  by  the  third  plea  or  the  fourth,  [361]  it  is  in  effect  no 
part  of  the  breach  at  all,  for  the  third  plea  answers  all ;  there  is  nothing  to  plead  to, 
and  the  plea  is  idle  and  irrelevant.  If  it  means  the  residue  not  answered  by  the 
fourth  plea,  it  is  only  the  readiness  and  the  willingness  to  deliver  after  the  time  that 
the  delivery  was  excused,  and  the  defendant  refused  to  receive  ;  and  readiness  and 
willingness  after  that  time  is  wholly  immaterial.  The  verdict  for  the  defendant  is, 
therefore,  upon  an  immaterial  averment  in  the  declaration.(a) 

Rule  discharged. 

(a)  The  judgment  of  the  Court  was  afterwards  affirmed,  in  the  Court  of  error, 
upon  the  latter  point. 
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Waixls  v.  Warren.  July  6,  1849.- — In  an  action  for  wrongfully  discharging  the 
plaintiff  from  the  defendant's  employ,  the  declaration  alleged  that  the  plaintiff 
had  always  been  ready  and  willing  and  offered  to  remain  in  the  employment  of 
the  defendant.  Plea,  that  the  plaintiff  did  not  offer  to  remain  in  the  employment 
of  the  defendant : — Held  bad,  as  raising  an  immaterial  issue,  the  gist  of  the  aver- 
ment in  the  declaration  being  the  readiness,  which  implied  the  willingness,  of 
the  plaintiff  to  continue  the  service  from  which  the  defendant  wrongfully 
dismissed  him. 

[S.  C.  7  D.  &  L.  58 ;  18  L.  J.  Ex.  449.] 

Assumpsit.  The  declaration  stated,  that  heretofore,  to  wit,  on  &c.,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  would  enter  into  the  employ  of  the 
defendant  in  the  capacity  of  a  superintendent,  for  one  whole  year,  to  wit,  from  &c., 
at  and  for  a  certain  salary  or  wages,  to  wit,  1601.,  the  defendant  promised  the  plaintiff 
to  retain  and  employ  him  in  the  capacity  aforesaid,  at  and  for  the  salary  and  wages 
aforesaid,  and  to  continue  him  in  such  employment  for  one  whole  year.  Averment, 
that,  although  the  plaintiff  did  afterwards  enter  into  the  employ  of  the  defendant  in 
the  capacity'  aforesaid,  and  continued  in  such  employ  of  the  defendant  in  the  capacity 
and  on  the  terms  aforesaid,  for  a  long  space  of  time,  to  wit,  until  &c.  ;  and  although 
the  plaintiff  was,  on  the  day  and  year  last  aforesaid,  and  hath  always  been  ready  and 
willing  and  then  oflered  to  remain  and  continue  in  the  employ  of  the  defendant  in  the 
capacity  aforesaid  and  on  the  terms  aforesaid,  for  the  remainder  of  the  said  year,  yet 
the  defendant  did  not  nor  [362]  would  continue  the  plaintiff  in  his  employ  until  the 
expiration  of  the  said  year,  but,  on  the  contrary  thereof,  during  the  said  space  of  one 
year,  to  wit,  on  &c.,  refused  to  suffer  the  plaintiff  to  continue  in  the  defendant's 
employ,  and  wrongfully  discharged  him,  &c. 

Plea,  that  the  plaintiff  did  not  offer  to  remain  or  continue  in  the  employ  of  the 
defendant,  modo  et  forma. 

Special  demurrer,  on  the  ground  that  the  plea  raised  an  immaterial  issue.  Joinder 
in  demurrer. 

Needham  argued  in  support  of  the  demurrer  (June  4).  The  plea  is  bad,  on  the 
ground  assigned  for  demurrer.  It  is  immaterial  whether  the  })laintiff  offered  to  remain 
in  the  service  of  the  defendant  at  the  time  of  his  wrongful  dismissal ;  it  is  enough  if 
he  was  willing  to  do  so. 

The  Court  then  called  on 

Bramwell  to  support  the  plea.  Wilkinson  v.  Gaston  (9  Q.  B.  137)  is  an  authority 
in  point.  There  the  declaration  alleged  that  the  plaintiff  entered  the  defendant's 
service,  and  had  alwaj's  been  ready  and  willing  to  remain  and  continue  therein,  and 
tendered  and  offered  himself  to  serve  the  defendant ;  yet  the  defendant  wrongfully 
discharged  him.  On  special  demui'i'er  it  was  held,  that  the  declaration  was  not  double 
for  averring  the  willingness  to  serve  as  well  as  his  tender,  and  that  issue  might  have 
been  taken  on  the  tender  alone.  Loid  Denman,  C.  J.,  there  says,  "As  to  the  duplicity, 
though  it  was  necessary  that  the  plaintiff  should  be  ready  and  willing  to  serve,  it  was 
also  necessary  that  he  should  tender  his  service ;  and  a  single  issue  taken  upon  the 
tender  would  be  enough."  Patteson,  J.,  says,  "In  all  actions  for  discharging  a  party 
employed,  there  is  an  allegation  that  the  party  offered  to  continue  his  service  ;  and 
the  question  turns  on  that  allegation  rather  than  on  the  willingness."  Here,  the 
material  pait  of  the  breach  is,  [363]  that  the  defendant  "did  not  nor  would  continue 
the  plaintiff  in  his  service ; "  if  the  subsequent  allegation,  that  he  "  wrongfull}'  dis- 
charged the  plaintiff,"  were  struck  out  of  the  declaration,  it  would  nevertheless  be 
good.  So  that,  unless  the  plaintitf  offered  the  defendant  to  continue  in  his  service, 
the  latter  vpould  not  commit  any  breach  of  his  promise.  It  is  only  where  a  prior  act 
is  to  be  done  by  the  defendant,  that  it  is  unnecessary  for  the  plaintiff  to  aver  a  tender 
or  offer  to  perform  his  part  of  the  contract :  2  Wms.  Saund.  352,  n.  (3) ;  Rawson  v. 
Johnson  (1  East,  203).  Therefore,  this  allegation  being  material,  is  properly  traversed 
by  the  plea. 

Needham,  in  reply.  The  present  case  is  not  distinguishable  in  principle  from 
Jackson  v.  AUaway  (7  Scott,  N.  R.  875).  That  was  an  action  for  the  breach  of  an 
agreement  to  purchase  certain  quantities  of  iron-mine.  The  plaintiff  averred,  that 
although  he  had  raised  and  was  ready  and  willing,  and  tendered  and  offered  to  sell 
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and  deliver  to  the  defendants  the  stipulated  quantities,  yet  the  defendants  did  not 
purchase  the  same.  The  defendants  pleaded,  that  the  plaintiff  did  not  tender  or  offer 
to  sell  or  deliver  to  the  defendants  the  said  iron-mine ;  and  that  plea  was  held  bad, 
inasmuch  as,  there  being  an  allegation,  that  the  plaintiff  was  ready  and  willing  to  sell 
and  deliver,  it  was  quite  immaterial  whether  he  tendered  or  offered.  If  this  plea  had 
traversed  both  allegations,  the  traverse  could  not  have  been  objected  to  as  being  too 
large,  for  the  plaintiti"  need  not  have  proved  more  than  he  would  have  been  bound  to 
do,  if  the  allegation  of  readiness  and  willingness  were  alone  traversed :  Eden  v.  Turtle 
(10  M.  &  W.  63.3). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  We  took  time  for  consideration,  in  con-[364]-scquence  of  the  case 
cited  by  Mr.  Bramwell,  of  JFilkinson  v.  Gaston  (9  Q.  B.  137).  If  that  case  had  been 
precisely  in  point,  we  should  have  deferred  to  its  authority  ;  but,  on  examining  it 
carefully,  we  think  it  is  not.  The  point  before  us  did  not  directly  arise  in  that  case. 
There,  the  question  was,  whether  the  declaration  was  bad  for  duplicity  ;  and  it  clearly 
was  not.  And  though  there  was  an  objection  also  taken  there,  and  by  special 
demurrer,  that  the  double  statement,  that  the  plaintiff  was  ready  and  willing  to  serve, 
and  ofl'ered  to  serve,  was  surplusage,  such  as  might  embarrass  the  defendant  in  plead- 
ing to  the  declaration,  yet  it  is  very  possible  that  the  Court  might  think  otherwise ; 
and  if  so,  it  was  surplusage,  which  would  not,  even  on  special  demurrer,  make  the 
declaration  bad.  The  dicta  to  which  we  were  referred  do  not  seem,  therefore, 
necessary  for  the  decision  ;  and  with  the  decision  itself  we  see  no  ground  to  disagree. 

But,  independently  of  that  case,  it  appears  to  us  cleai',  that  the  traverse  offered  by 
this  plea  is  wholly  immaterial.  The  chai-ge  against  the  defendant  is  that  of  a  wrong- 
ful dismissal  by  him  of  the  plaintiff.  The  declaration  states,  that  the  plaintiff  was 
ready  and  willing,  and  tendered  and  ottered  to  serve  the  defendant.  The  gist  of  this 
averment  is  the  readiness  (which  implies,  as  we  think,  ability)  and  willingness  of  the 
plaintift'  to  continue  the  service  from  which  the  defendant  wrongfully  dismissed  him. 
If  he  wa^  ready  and  willing,  it  was  not  at  all  necessary  that  he  should  otter  to  continue 
that  service  when  he  was  wrongfully  sent  away.  The  issue,  therefore,  tendered  as  to 
this  by  the  defendant's  plea,  was  wholly  immaterial.  Even  if  it  were  found  for 
defendant,  still  the  plaintitt'  vi'ould  be  entitled  to  recover.  The  demurrer,  therefore, 
must  be  allowed. 

Judgment  for  the  plaintiff. 

[365]  Gordon  v.  Eolt.  June  21,  1849. — A  master  is  not  liable  in  trespass  for  an 
injury  done  without  his  knowledge  by  his  servant,  though  in  the  course  of  his 
employ.  Therefore,  where  the  defendant,  a  contractor  for  certain  works, 
employed  a  subcontractor,  whose  men,  in  the  performance  of  the  works,  but 
without  the  authority  of  the  contractor,  used  the  plaintitt's  crane,  and  broke  it: 
— Held,  that  the  defendant  was  not  liable  for  this  injury  in  an  action  of  trespass. 

[S.  C.  7  D.  &  L.  87 ;  18  L.  J.  Ex.  432.     Followed,  Sharrod  v.  Loiulon  and  North 
Western  Railway,  1849,  p.  580,  post.] 

Trespass  for  breaking  the  plaintift"'s  crane.     Plea  (with  others)  not  guilty. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Winchester  Spring  Assizes, 
it  appeared  that  the  plaintiff,  who  was  an  ironmaster,  bad  set  up  the  crane  in  question 
in  Portsmouth  Dockyai'd,  with  a  view  to  its  being  tested,  and,  if  approved  of, 
ultimately  purchased  by  the  Government.  The  crane  itself  was  not  fixed  to  the  soil, 
but  was  placed  in  a  socket  which  was  so  fixed.  The  defendant  was  the  contractor  for 
certain  works  then  in  progress  in  Portsmouth  Dockyard,  and  he  had  employed  as  a 
sub-contractor  a  person  named  Harvey.  The  workmen  employed  by  Harvey  broke 
the  crane,  by  using  it  to  snap  ofi'  the  head  of  a  pile  which  had  been  half  sawn  through. 
Cutting  oft'  the  piles  was  part  of  the  defendant's  work  under  the  contract.  The 
defendant  had  never  given  any  authority  to  Harvey  or  his  men  to  use  the  crane,  nor 
had  he  any  knowledge  that  they  had  used  it.  Harvey  knew  that  his  men  occasionally 
used  the  crane,  but  he  never  authorised  them  to  use  it  for  this  particular  purpose. 
It  was  contended,  on  behalf  of  the  defendant,  that  he  was  not  responsible  for  the  acts 
of  Harvey  the  sub-contractor,  or,  if  liable  at  all,  the  form  of  action  should  have  been 
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case,  not  trespass,  as  the  defendant  gave  no  authority  to  use  the  crane.  The  jury 
found,  that  the  injury  was  done  by  men  employed  under  the  defendant,  in  the 
ordinary  course  of  their  work  for  him,  and  a  verdict  was  found  for  the  plaintifl',  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  non-suit,  if  the  Court  should  be 
of  opinion  that  under  the  circumstances  trespass  would  not  lie. 

Cockburn,  in  last  Easter  Term,  obtained  a  rule  nisi  accoidingly,  against  which 

[366]  Crowder  and  Montague  Smith  now  shewed  cause.  The  action  is  well 
brought  in  trespass,  for  the  injury  was  done  by  persons  employed  under  the  defen- 
dant, in  the  course  of  work  from  which  he  was  to  receive  a  benefit.  It  is  as  if  the 
defendant  himself  had  used  the  crane  for  the  purpose  of  his  business.  [Parke,  B.  If 
a  person  is  run  over  by  a  coachman,  his  master  is  not  liable  in  trespass.]  In  that 
case  the  injury  is  not  caused  by  anything  done  for  the  master's  benefit.  [Parke,  B. 
That  is  immaterial.  Suppose  a  peison  sends  a  cart  for  a  bale  of  goods,  for  which  he 
is  to  receive  payment,  and  the  carter  drives  over  a  man,  the  master  is  liable  in  case, 
not  trespass,  unless  he  ordered  his  servant  to  do  the  act.]  If  the  crane  had  not  been 
broken,  trespass  might  have  been  maintained  against  the  defendant  for  using  it ;  then 
is  the  plaintiff  to  be  deprived  of  that  remedy,  because  the  crane  is  damaged  1  M'Manus 
V.  Crkkelt  (1  East,  106)  does  not  apply,  for  there  the  injury  was  done  by  the  wilful  act 
of  the  servant,  without  benefit  to  the  master ;  here  there  was  no  intention  to  do 
mischief.  [Pai'ke,  B.  The  result  of  the  authorities  is,  that  if  a  servant,  in  the  course 
of  his  master's  employ,  drives  over  any  person,  and  does  a  wilful  injury,  the  servant, 
and  not  the  master,  is  liable  in  trespass ;  if  the  servant  by  his  negligent  driving  causes 
an  injury,  the  master  is  liable  in  ease;  if  the  master  himself  is  driving,  he  is  either 
liable  in  case,  for  his  negligence,  or  in  trespass,  because  the  act  was  wilful.  In 
Madavghlin  v.  Pryor  (4  M.  &  G.  48),  the  master,  though  not  actually  driving,  was 
present  and  directing  the  driver ;  therefore  there  was  evidence  that  he  sanctioned 
the  conduct  of  his  servant,  from  which  the  injury  arose.]  A  servant  acting,  as  in 
this  case,  in  the  ordinary  course  of  his  master's  business,  must  be  presumed  to  have 
authority  to  do  any  act  not  necessarily  wrongful,  or  intentionally  so.  [Aldcnson,  B. 
To  render  the  master  liable  in  trespass,  it  must  appear  that  he  [367]  ordered  his 
servant  to  do  the  act,  and  there  is  no  evidence  of  that  here.  Eolfe,  B.  If  it  had 
been  proved  that  the  defendant  said  to  his  men,  "Eaise  a  weight  of  twenty  tons  on 
this  crane,  but  do  not  break  it,"  he  would  have  been  liable  in  trespass  if  it  had  broken. 
But  here  there  is  no  evidence  that  the  defendant  knew  what  the  men  were  doing.] 

Cockburn  and  Maynard  appeared  to  support  the  rule,  but  were  not  called  upon. 

Per  Curiam.     The  rule  must  be  absolute  to  enter  a  nonsuit. 

Rule  absolute. 

Johnson  v.  The  Midland  Eailway  Company.  June  2-3,  1849.— The  86th  section 
of  the  Kail  way  Clauses  Consolidation  Act,  (S  &  9  Vict.  c.  20,)  is  permissive  only, 
and  a  Railway  Company  who  under  it  elects  to  carry  goods,  is  subject  to  no 
gi-eater  liability  than  attaches  to  cari'iers  at  common  law.  Therefore,  such  a 
Company  is  not  bound  to  carry  every  description  of  goods,  and  between  all  places 
on  their  line,  but  only  such  goods,  and  to  and  from  such  places,  as  they  have 
publicly  professed  to  do,  and  have  convenience  for  that  purpose. 

[S.  C.  6  Railw.  Cas.  61  ;  18  L.  J.  Ex.  366.  Referreil  to,  Carr  v.  Lancashire  and  Ywkhire 
Railu-ay,  1852,  7  Ex.  707;  West  v.  London  aiul  North  JVedern  liailway,  1870,  L.  R. 
5  C.  P.  634  ;  Dickson  v.  Grcnt  Northern  liaihvay,  1886,  18  Q.  B.  I).  1S4  ;  Iwhpmdent 
Newspapers  Limited  v.  Great  Noiihern  Railway  (Ireland),  [1913]  2  Ir.  R.  262.] 

Case.  The  declaration  stated,  that  the  defendants  were  common  carriers  of  goods 
and  chattels  for  hire  from  Melton  Mowbray,  in  the  county  of  Leicester,  to  Oakham, 
in  the  county  of  Rutland ;  that  the  plaintiff,  on  &c.,  caused  to  be  tendeied  to  the 
defendants,  at  their  place  of  business  for  the  receipt  of  goods  for  carriage  in  Melton 
Mowbray,  to  wit,  &c.,  five  tons  of  coals,  and  requested  the  defendants  to  carry  the 
coals  from  Melton  Mowbray  to  Oakham  ;  yet,  although  the  defendants  had  ample  and 
sufficient  conveniences  for  receiving  and  carrying  the  coals,  and  although  the  plaintiff 
offered  to  pay  for  the  carriage,  and  although  the  defendants  received  and  carried  the 
goods  of  othei'  persons  on  that  occasion  from  Melton  Mowbray  to  Oakham,  the  defen- 
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dants,  not  regarding  their  duty  as  common  carriers,  wholly  neglected  and  refused  to 
recei^•e  or  carry  the  said  goods  for  the  plaintiff,  &c. 

The  defendants  pleaded,  (with  other  pleas  not  materia!,)  first,  not  guilty. 

Secondly,  that  the  defendants  were  not  common  carriers  [368]  of  goods  and 
chattels  for  hire  from  Melton  ^lowbray  to  Oakham,  modo  et  foima. 

Thirdly,  that  they  had  not  ample  and  sufficient  conveniences  for  receiving  and 
carrying  the  said  goods,  according  to  the  said  requirement  of  the  plaintifif  in  that 
behalf.     Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  Maule,  J.,  at  the  last  Leicester  Spring  Assizes,  it  appeared, 
that  many  years  ago  a  canal  was  made  from  Syston  to  Melton  Mowbray,  and  shortly 
after  another  canal  from  Melton  Mowbray  to  Oakham.  These  two  canals  were 
principally  used  in  carrying  coals  from  the  Derbyshire  pits.  In  the  year  184-5  the 
defendants  obtained  an  Act  of  Parliament  (8  &  9  Vict.  c.  Ivi.),  empowering  them  to 
make  a  branch  railway  from  Syston  to  Peterborough.  Under  the  provisions  of  that 
Act  they  purchased  the  canal  from  Melton  Mowbray  to  Oakham  and  closed  it  entirely. 
The  branch  railway  was  completed,  passing  thro\igh  Melton  Mowbray  and  Oakham, 
and  having  stations  at  each  of  those  towns.  Since  its  construction  the  defendants 
carried  coals  and  other  goods  the  whole  distance  from  Syston  to  Peterborough,  and 
they  carried  oil-cake  and  other  goods  from  Melton  Mowbray  to  Oakham,  but  they 
never  carried  coals  from  Melton  Mowbray  to  Oakham,  nor  could  they  do  so  unless 
thev  gave  up  the  passenger  traffic,  or  made  a  new  line  of  rail.  In  January  last,  the 
plaintiff  took  five  tons  of  coals  to  the  railway  station  yard  at  Melton  Mowbray,  and 
there  left  them,  with  directions  to  convey  them  to  a  person  at  Oakham,  at  the  same 
time  tendering  the  price  of  their  carriage.  The  Railway  Company  refused  to  carry 
them  stating,  as  the  fact  was,  that  they  had  no  wagons  or  other  conveniences  at  ^lelton 
Mowbray  for  the  loading  and  conveyance  of  coals  from  that  place  to  Oakham.  For 
that  refusal  the  present  action  was  brought.  A  verdict  was  found  for  the  plaintiff, 
with  nominal  damages,  leave  being  reserved  to  the  defendants  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  opinion  that  the  defendants  were  not  under  any 
legal  obligation  to  carrj'  the  coals. 

[369]"Humfrey,  in  last  Easter  Term,  obtained  a  rule  nisi  accordingly,  against 
which 

Whitehurst  and  Mellor  now  shewed  cause.  The  defendants  are  bound  as  common 
carriers  to  carry  coals,  indiscriminately  with  other  goods,  from  Melton  Mowbray  to 
Oakham.  If  not,  the  whole  canal  communication  becomes  valueless,  for  they  have 
stopped  up  the  canal  between  those  two  places.  [Parke,  B.  No  obligation  is  cast  on 
them  by  reason  of  their  closing  the  canal]  The  question  will  then  depend  upon  their 
common  law  liability,  in  connection  with  the  provisions  of  the  Railway  Clauses  Con- 
solidation Act  (8  &  9  Vict.  c.  20),  which  is  incorporated  with  the  Company's  Act 
(8  &  9  Vict.  c.  Ivi.).  The  86th  section  of  the  former  Act  enacts,  that  "it  shall  be 
lawful  for  the  Company  to  use  and  employ  locomotive  engines  or  other  moving  power, 
and  carriages  and  wagons  to  be  drawn  or  pi'opelled  thereby  and  to  carry  and  convey 
upon  the  railway  all  such  passengers  and  goods  as  shall  be  offered  to  them  for  that 
purpose,  and  to  make  such  reasonable  charges  in  respect  thereof  as  they  maj^  from 
time  to  time  determine  upon,  not  exceeding  the  tolls  by  the  special  Act  authorised  to 
be  taken  by  them."  By  the  89th  section,  "  Nothing  in  this  or  the  special  Act  contained 
shall  extend  to  charge  or  make  liable  the  Company  further  or  in  any  other  case  than 
where,  according  to  the  laws  of  the  realm,  stage-coach  proprietors  and  common  carriers 
would  be  liable,  nor  shall  extend  in  any  degree  to  deprive  the  Company  of  any  pro- 
tection or  privilege  which  common  carriers  or  stage-coach  proprietors  may  be  entitled 
to ;  but  on  the  contrary,  the  Company  shall  at  all  times  be  entitled  to  the  benefit  of 
every  such  protection  "and  privilege."  By  sect.  90,  the  Company  are  empowered  to 
vary'  the  tolls  either  upon  the  whole  or  any  particular  portions  of  the  railway,  provided 
such  tolls  be  at  all  times  charged  equally  to  all  persons  and  at  the  same  rate,  whether 
per  ton  per  mile,  or  otherwise,  in  respect  of  all  passengers  and  [370]  of  all  goods  or 
carriages  of  the  same  description," -&c.  By  the  105th  section,  "No  person  shall  be 
entitled  to  carry,  or  to  require  the  Company  to  carry,  upon  the  railway  any  aquafortis, 
oil  of  vitriol,  gunpowder,  lucifer  matches,  or  any  other  goods  which,  in  the  judgment 
of  the  Company,  may  be  of  a  dangerous  nature ; "  and  a  penalty  is  imposed  on  any 
person  sending  such  goods  by  the  railway  without  giving  notice  in  writing  to  the 
servants  of  the  Company.     The  38th  section  of  the  8  &  9  Vict.  c.  hi.,  limits  the  charge 
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for  the  carriage  of  passengers.     The  39th  section  limits  the  charge  for  the  conveyance 
of  the  several  articles,  matters,  and  things  thereinafter  mentioned  ;  and,  amongst  other 
things  enumerated  in  the  schedule,  there  is,  "for  all  coals,  per  ton  per  mile,  one  penny 
farthing."     [Parke,  B.     They  were  not  bound  to  carry  the  coal  unless  they  had  con- 
venience for  that  purpose  :  Jackson  v.  Rogers  (2  Show.  327) ;  and  the  evidence  was, 
that  they  could  not  carry  coal  without  giving  up  the  passenger  traffic.     In  order  to 
entitle  everybody  to  call  upon  them  to  carry  coal  from  Melton  Mowbray  to  Oakham, 
they  must  have  publicly  professed  to  do  so.     The  question  is  irrespective  of  the  Act 
of  Parliament,  which  only  enables  them  to  be  carriers,  leaving  them  at  liberty  to 
exercise  their  common  law  right  of  carrying  any  particular  description  of  goods  only, 
from  and  to  particular  places.     Alderson,  B.     Suppose  a  man  says,  I  will  carry  coal  as 
far  as  Melton  Mowbray,  but  only  vegetables  from  Melton  Mowbray  to  Oakham,  can 
you  compel  him  to  carry  coal  to  Oakham?]     Under  the  8  &  9  Vict.  c.  20,  s.  86,  the 
Company,  having  once  elected  to  become  carriers,  are  bound  to  carry  every  desciiption 
of  goods,  except    those  mentioned  in   the   105th  section,   and   to   and   from    every 
station  on  their  line.     [Alder-son,  H.     If  the  86th  section  be  construed  as  compulsory, 
how  is  it  consistent  with  the  89th,  which  provides,  that  the  Company   shall  not  be 
liable  except  as  common  [371]  carriers'?     That  is  a  strong  circumstance   to  shew  that 
the  86th  section  is  permissive  only.]     Such  a  construction  would  render  the  105th 
section  nugatory.     The  true  meaning  of  the  86th,  89th,  and  105th  sections  is,  that  if 
the  Company  choose  to  be  carriers,  they  shall  carry  goods  of  all  kinds  except  dangerous 
goods,  but  they  shall  have  the  same  protection  as  other  carriers,  that  is,  in  respect  of 
their  liability  for  loss  of  goods,  &c.     The  Company  are  incorporated  for  the  purpose 
of  constructing  a  railroad  between  certain  places,  and  they  have  the  option  of  becoming 
carriers  on  their  own  line ;  if  they  elect  to  be  so,  they  are  not  only  in  the  situation  of 
carriers  at  common  law,  but  have  the  additional  obligation  of  keeping  the  road  in 
repair.     The  not  having  any  convenience  for  carrying  a  particular  article  might  be 
a  good  excuse  for  delay,   but   it   is    none   for   an  absolute  refusal  to  carry.      The 
Company  having  chosen  to  be  carriers,  can  no  more  select  the  goods  they  will  carry, 
than  an  innkeeper  his  guests.     [Parke,  B.     A  man  may  keep  an  inn  for  those  persons 
only  who  come  in  their  own  carriages.]     The  Company  have  a  practical  monopoly, 
and    must   either   abstain    from   carrying,   or   carry   the  same   description    of   goods 
throughout   all    parts   of   the   line.       Where  a  railway   was  constructed   under   the 
provisions  of  an  Act  of  Parliament,  which  provided  that  the  public  should  have  the 
beneficial  enjoyment  of  the  same,  and  the  Company  afterwards  removed  the  railway, 
it  was  held,  that  a  mandamus  might  issue  to  compel  them  to  restore  it :  Rex  v.  The 
Severn  and  Jl'ye  Railway  Company  {1  B.  &  Aid.  646).     [Parke,  B.     There  an  obligation 
was  imposed  on  them  by  Act  of  Parliament,  to  keep  up  the  railway  for  the  public 
benefit.      Parnahy  v.  The  Lanca4er  Canal  Company  (11  A.  efe  E.  223)  sh€ws  the  principle 
upon  which  that  case  proceeded.     Alderson,  B.     Where  a  Company  is  incorporated 
for  the  purpose  of  making  a  particular  line  of  railway,  they  cannot  make  a  portion 
only,  because  [372]  it  is  convenient  to  themselves,  for  they  have  obtained  their  Act  on 
condition  of  making  the  whole  line.     But  what  inconvenience  is  there  here,  in  giving 
a  literal  construction  to  the  89th  section,  that  is,  that  the  Company  shall  have  no 
greater  liability  than  common  carriers?]     They  are  not  for  all  purposes  in  the  situation 
of  carriers,  for  they  have  superadded  obligations  in  respect  of  the  railroad,  and  the 
legislature  could  never  have  intended  that  they  should  select  from  what  places  they 
would  carry  particular  goods. 

Humfrey  and  Macaulay  appeared  to  support  the  rule,  but  were  not  called  upon 
to  ai'gue. 

Pakke,  B.  The  rule  must  be  absolute.  The  question  is,  whether  the  defendants 
are,  under  the  circumstances  of  this  case,  bound  to  carry  coals  from  Melton  Mowbray 
to  Oakham.  If  they  are  merely  in  the  situation  of  carriers  at  common  law,  they  are 
not  so  bound,  for  they  never  professed  to  carry  coals  from  or  to  those  places.  At 
common  law  a  carriei'  is  not  bound  to  carry  for  every  person  tendering  goods  of  any 
description,  but  his  obligation  is  to  carry  according  to  his  public  profession.  The  law 
is  thus  stated  by  Holt,  C.  J.,  in  Lane  v.  Cottuii  (12  Mod.  474) :  "  Wherever  any  subject 
takes  upon  himself  a  public  trust  for  the  benefit  of  the  rest  of  his  fellow-subjects,  he 
is  eo  ipso  bound  to  serve  the  suliject  in  all  the  things  that  are  within  the  reach  and 
comprehension  of  such  an  office,  under  pain  of  an  action  against  him  ;  and  for  that  see 
Keilwey,  50.     If  on  the  road  a  shoe  fall  off  my  horse,  and  I  come  to  a  smith  to  have 


4  EX.  373.  MASON    V.   COLE  1257 

one  put  on,  nnd  the  smith  refuse  to  do  it,  an  action  will  lie  against  him,  because  he 
has  made  profession  of  a  trade  which  is  for  the  public  good,  and  has  thei'eby  exposed 
and  vested  an  interest  of  himself  in  all  the  king's  subjects  that  [373]  will  employ  him 
in  the  way  of  his  trade  (Keilwey,  50,  pi.  i).  If  an  inn-keeper  refuse  to  entertain  a 
guest  when  his  house  is  not  full,  an  action  will  lie  against  him  (Dy.  158 ;  Godb.  346) ; 
and  so  against  a  carrier,  if  his  horses  be  not  loaded  and  he  refuse  to  take  a  packet 
proper  to  be  sent  by  a  carrier ;  and  I  have  known  such  actions  maintained,  though 
the  eases  aie  not  reported."  With  respect  to  the  case  of  a  smith,  there  is  a  learned 
note  of  my  Brother  Manning's  to  the  ease  of  Parsons  v.  Gingell  (4  C.  B.  555),  in  which 
he  intimates  that  the  authorities  do  not  support  the  proposition.  In  the  case  of  an 
innkeeper  there  is  no  question  that  the  action  will  lie.  So  also  in  the  case  of  a  carrier  ; 
and  that  arises  from  the  public  profession  which  he  has  made.  A  person  may  profess 
to  carry  a  particular  description  of  goods  only,  for  instance,  cattle  or  dry  goods,  in 
which  case  he  could  not  be  compelled  to  carry  any  other  kind  of  goods  ;  or  he  may 
limit  his  obligation  to  cariying  from  one  place  to  another,  as  from  Manchester  to 
London,  and  then  he  would  not  be  bound  to  carry  to  or  from  the  intermediate  places. 
Still,  until  he  retracts,  every  individual  (provided  he  tenders  the  money  at  the  time, 
and  there  is  room  in  the  conveyance),  has  a  right  to  call  upon  him  to  receive  and 
carry  goods  according  to  his  public  profession.  Now,  if  the  defendants  stand  in  the 
situation  of  carriers  at  common  law,  they  are  not  liable,  because  it  does  not  appear  in 
evidence  that  there  ever  had  been  a  public  profession  by  them  that  they  would  carry 
coals  from  Melton  Mowbi-ay  to  Oakham ;  and  further,  it  is  found  as  a  fact,  that  they 
had  not  the  convenience  for  so  carrying.  Then  it  was  contended  by  the  plaintiffs 
counsel,  that  though  at  common  law  a  person  is  only  obliged  to  carry  according  to  his 
public  profession,  yet,  under  the  statute,  if  the  Company  choose  to  become  carriers  at 
all,  thev  are  bound  to  carry  every  description  of  goods,  not  dangerous,  and  along  the 
whole  line.  That  proposition  is  not  made  out.  If,  indeed,  [374]  the  effect  of  the 
Act  of  Parliament  had  been  to  exclude  all  other  persons  from  carrying  on  the  line, 
there  might  have  been  some  weight  in  the  argument ;  but  that  is  not  so.  On  the 
contrary,  the  Act  shews  a  right  in  the  public  to  carry  and  convey  goods  as  well  as  the 
Company,  provided  they  do  so  according  to  the  regulations  of  the  Company.  Though 
that  right  has  proved  practically  useless,  the  question  is,  what  was  the  intention  of 
the  legislature  by  the  clause  referred  to'?  And  I  think  it  shews  that  no  obligation  is 
cast  on  the  Company  to  undertake  the  duties  of  carriers  altogether,  and  on  every  part 
of  their  line,  but  that  they  may  carry  some  goods  on  one  part  of  the  line  and  not  on 
others,  and  they  may  afterwards  relinquish  the  business  if  they  please  ;  though  it  is 
not  necessary  to  determine  that  point  now.  There  is  nothing  which  induces  me  to 
think  that  we  ought  to  give  a  different  construction  to  the  86th  section,  which  in 
terms  only  enables,  not  obliges,  the  Company  to  be  carriers.  Therefore,  I  think  that 
the  circumstance  of  their  having  undeitaken  to  be  carriers  does  not  bind  them  to  carry 
from  or  to  each  place  on  the  line,  or  every  description  of  goods. 

Alderson,  B.  I  am  of  the  same  opinion.  The  86th  section  is  clearly  permissive. 
Mr.  Whitehurst  admits  that  it  is  permissive  up  to  a  certain  point ;  that  is,  to  become 
carriers  or  not  to  carry  at  all.  But  then  he  says,  that  if  the  Company  do  elect  to 
carry,  they  are  bound  to  carry  to  every  extent.  That  is  inconsistent  with  a  reasonable 
construction  of  the  89th  section.  Eeading,  therefore,  the  two  sections  together,  it  is 
evident  that  the  86th  is  only  an  enabling  enactment.  It  would  be  a  manifest  absurdity 
to  construe  it  otherwise  if  the  canal  were  open  ;  then  why  should  the  construction  be 
different  because  the  canal  is  closed  ? 

ROLFE,  B.  I  am  of  the  same  opinion.  The  argument  for  the  plaintiff  is  rather 
one  to  be  addressed  to  the  legis-[375]-lature.  The  real  grievance  is  not  the  mode  in 
which  the  Company  manage  the  railway,  but  the  shutting  up  of  the  canal,  which  the 
legislature  has  suffered  to  be  done  without  adverting  to  its  evil  consequences. 

Pl.^itt,  B.,  concurred. 

Rule  absolute. 


Mason  v.  Cole  and  Others.  June  22,  1849. — By  indenture,  reciting  that  the 
defendants  had  appropriated  and  laid  out  certain  meadows  as  building-ground, 
the  defendants  demised  a  piece  of  the  land  to  plaintiff,  who  covenanted  to  build 
thereon  two  houses;  and  the  defendants  covenanted,  "that,  on  such  buildings 

Ex.  Div.  X.— 40* 
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being  covered  in,  they  vvould  cut  good  and  sufficient  roads  in,  through,  and  over 
the  meadows,  and  construct  a  good  and  sufficient  sewer  under  the  intended  roads, 
for  the  common  use  of  the  plaintiff  and  all  other  lessees  or  tenants  of  the  other 
portion  of  the  meadows."  The  plaintiff  also  covenanted  to  pay,  from  a  certain 
fixed  period,  a  certain  sum  per  annum,  as  his  proportion  towards  the  repair  of  the 
roads  to  be  laid  down  : — Held,  that  the  defendants'  covenant  was  not  satisfied  by 
their  making  a  road  uji  to  the  plaintiff's  houses  ;  but  that,  as  soon  as  those  houses 
were  covered  in,  the  defendants  were  bound  to  make  good  and  sufficient  roads 
over  the  whole  meadows,  as  contemplated  by  the  building  scheme,  although  no 
other  houses  than  the  plaintiff's  had  been  built. 

[S.  C.  18  L.  J.  Ex.  478.] 

Covenant.  The  declaration  in  substance  stated,  that,  by  an  indenture  made  between 
the  plaintiff  of  the  one  part,  and  the  defendants  and  one  Henry  Blackwall,  since 
deceased,  trustees  of  a  certain  Charity,  of  the  other  part,  after  reciting,  that  the  said 
trustees  were  seised  and  possessed  of  two  fields,  called  the  Liverydole  Meadows,  and 
that  the  said  trustees  had  appropriated  and  laid  out  the  said  two  pieces  of  land  as 
building  gi'ound  ;  and  that  the  plaintifi'  had  applied  to  the  said  tiu.stees  to  grant  him 
a  lease  of  the  piece  or  plot  of  ground  theieinafter  described,  part  of  the  land  called 
the  Liverydole  Meadows,  for  such  a  term  as  would  justifj'  him  in  laying  out  a  cimi- 
siderable  sum  of  money  in  bnilding  thereon,  which  the  said  trustees  had  agreed  to 
do ;  the  said  trustees  granted  to  the  plaintiff  a  lease  of  the  said  piece  or  parcel  of  land, 
for  a  term  of  100  years;  and  the  plaintiff' covenanted  with  the  said  trustees,  within 
three  years  from  the  date  of  the  indenture,  to  erect,  build,  and  finish,  on  the  said 
piece  of  ground,  two  dwelling-houses  and  offices,  the  ground  design  whereof  was  laid 
down  in  the  plan  in  the  said  indenture  men-[376]-tioned,  and  delineated  in  the  margin 
of  the  said  indenture.  That  "the  .said  trustees  did,  in  and  by  the  said  indenture, 
for  themselves,  their  successors  and  assigns,  covenant  and  agree  with  the  plaintiff, 
that,  on  such  buildings  being  covered  in,  they  would  cut  good  and  sufficient  roads  and 
footpaths  in,  through,  and  over  the  said  fields  and  meadows,  and  cut  and  construct 
a  good  and  sufficient  sewer  along  and  under  the  said  turnpike-road  and  under  the 
said  intended  roads  in  the  said  fields,  for  the  common  use  of  the  plaintiff  and  all  other 
lessees  or  tenants  of  the  other  portions  of  the  said  fields  or  meadows;  and  that  they 
the  said  trustees,  their  successors  or  assigns,  should  and  would,  at  all  times  during 
the  said  term,  repair  and  keep  in  good  repair  the  said  roads,  paths,  and  sewer." 
Averments,  that  the  plaintiff,  within  three  years  from  the  making  of  the  indenture, 
erected,  built,  and  covered  in  the  two  dwelling-houses,  and  that  they  were  surveyed 
and  approved  of  by  the  surveyor  of  the  trustees.  Breach,  that  although  a  reasonable 
time  had  elapsed,  &c.,  yet  neither  the  defendants  nor  the  said  H.  Blackwall  have  at 
any  time  cut,  or  caused  to  be  cut,  good  and  sufficient  or  any  roads  or  footpaths,  in, 
through,  or  over  the  said  fields  or  meadows,  contrary  to  their  said  covenant. 

Plea,  that  the  defendants  did  cut  good  and  sufficient  roads  and  footpaths  in, 
through,  and  over  the  said  fields  and  meadows,  according  to  their  said  covenant. 
Upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Exeter  .Spring  Assizes,  the 
following  facts  appeared  : — The  defendants  were  trustees  of  a  Charity  at  Exeter,  called 
the  Liverydole  Charity,  to  which  belonged  some  meadow  land,  about  six  acres  in 
extent.  A  portion  of  this  land,  which  abutted  on  the  highway,  the  trustees  were 
desirous  of  letting  on  lease  for  building  villas,  according  to  a  model  which  they  had 
prepared.  In  1841  the  lease  mentioned  in  the  declaration  was  granted  to  the  plaintiff. 
This  [377]  lease  contained  a  covenant  by  the  plaintiff' to  pay,  from  Michaelmas,  1844, 
11.  10s.  per  annum,  as  his  proportion  towards  the  repairs  of  the  main  roads  and  foot- 
paths to  be  laid  down  in  the  Liverydole  Meadows,  and  of  the  sewers  under  such  roads, 
the  plaintiff  "being  granted  the  free  use  and  exercise  of  such  roads  and  sewers,  in 
common  with  the  other  occupiers  of  premises  to  be  erected  on  the  said  fields,  such 
roads  and  sewers  having  been  first  cut  and  constructed  by  the  said  trustees."  Before 
the  lease  was  executed,  the  model  was  shewn  to  the  plaintiff.  This  model  described 
the  sites  of  the  houses  proposed  to  be  erected,  but  did  not  delineate  the  course  of  the 
intended  roads.  No  other  portion  of  the  land  had  been  let,  except  that  demised  to 
the  plaintiff,  and  the  defendants  had  made  a  road  up  to  his  houses,  but  not  on  other 
parts  of  the  meadows  or  building  land.     It  was  contended,  on  behalf  of  the  plaintiff. 
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that  the  defeudants  weie  bound  by  their  covenant  to  make  sufficient  roads  thiough 
and  over  the  whole  meadows,  as  soon  as  his  houses  were  covered  in.  The  learned 
Judge  was  of  opinion  that  the  covenant  was  satisfied  by  the  defendants  having  made 
a  road  to  the  plaintiff's  houses  only,  and  he  accordingly  nonsuited  the  plaintiff". 

Cockburn,  in  the  following  term,  obtained  a  rule  nisi  to  set  aside  the  nonsuit,  and 
for  a  new  trial ;  against  which 

Crowder  now  shewed  cause.  Under  this  covenant  the  defendants  are  only  bound 
to  make  roads  to  the  houses,  as  they  are  from  time  to  time  built  and  covered  in. 
[Piatt,  B.  The  roads  are  not  described  to  be  up  to  and  for  the  houses,  but  in,  through, 
and  over  the  said  fields  and  meadows.]  The  lease  provides  that  a  sewer  is  to  be  laid 
under  the  roads,  and  each  lessee  is  to  pay  11.  10s.  per  annum  towards  the  repairs  of 
the  roads  and  sewer  ;  how,  then,  are  the  defendants,  who  are  trustees,  to  be  reim- 
bursed the  expense  of  forming  them?  [Parke,  B.  The  plaintiff  must  [378]  begin  to 
pay  the  11.  10s.  from  Michaelmas,  1844  ;  and  it  could  never  have  been  intended  that 
he  should  do  that,  when  there  was  no  road  except  to  his  own  house.]  Such  a  con- 
struction of  the  covenant  would  require  a  number  of  roads  to  be  made  and  a  sewer 
built  for  houses  not  erected.  In  the  consti'uction  of  covenants,  one  rule  is,  that  too 
much  stiess  is  not  to  be  laid  on  the  strict  and  precise  meaning  of  wonis,  where  the 
intention  is  manifest :  2  Smith's  Lead.  Cas.  294;  Cook  v.  Geirard  (1  Saund.  170),  Doe 
V.  Brazier  (5  B.  &  Aid.  64).  In  Bacon's  Maxims,  p.  70,  it  is  said,  "  If  I  grant  common 
in  omnibus  terris  meis  in  D.,  and  I  have  in  D.  both  open  grounds  and  several,  it 
shall  not  be  stretched  to  my  common  in  several,  much  less  in  my  gardens  and  orchards. 
So,  if  I  gi'ant  to  a  man  omnes  arbores  meas  crescentes  supra  terras  meas  in  D.,  he 
shall  not  have  apple-trees  or  other  fruit-trees  growing  in  my  gardens  or  orchards, 
if  there  be  any  other  trees  upon  my  ground."  [Alderson,  B.  No  doubt  the  covenant 
is  to  be  construed  according  to  the  surrounding  circumstances.  Here  the  plaintiff' 
takes  a  piece  of  the  land  for  the  purpose  of  building  two  houses,  and  the  defendants 
covenant  to  make  sewers  and  roads  for  all  the  houses  ;  people  are  induced  to  rent  the 
property,  by  the  promise  that  roads  shall  be  made  when  the  first  house  is  built,] 

Butt  and  Karslake  appeared  to  support  the  rule,  but  were  not  called  upon. 

Pakke,  B.  The  covenant  must  be  construed  with  reference  to  the  subject-matter, 
which  is  land  to  be  appropriated  and  laid  out  as  building  ground.  If  there  were  any 
agreement  as  to  how  the  land  was  to  be  appropriated  and  laid  out,  I  should  think 
that  the  defendants  contracted  with  reference  to  that  state  of  things ;  if  not,  I  [379] 
should  consider  that  the  appropriation  and  laying  out  of  the  ground,  to  which 
the  recital  refers,  is  that  by  which  they  are  bound  ;  and  if  there  were  no 
other  evidence  than  the  model  pioduced  to  the  plaintiff,  I  should  say  that 
the  defendants  were  bound  to  appropriate  and  lay  out  the  ground  in  the  manner 
described  in  that  model.  Then,  what  is  the  meaning  of  the  covenant  ?  The  plaintiff 
is  within  three  years  to  build  two  houses  on  the  land  demised  to  him,  and  also  to 
pay,  from  Michaelmas,  1844,  11.  10s.  towards  the  repairs  of  the  roads  and  footpaths, 
and  of  the  sewer  under  such  roads.  That  imports  that  the  money  is  to  be  paid  for 
roads  made  at  Michaelmas,  1844,  and  that  the  loads  were  to  be  made  before  that 
time,  when  he  is  to  begin  to  pay  ;  for  he  is  not  to  pay  for  making,  but  repairing  the 
roads.  It  is  clear,  that,  before  the  repairs,  and  certainly  before  any  contribution 
was  to  be  paid,  the  roads  to  the  plaintiff's  house  were  to  be  constructed,  and  if  so, 
all  the  roads  ;  for  he  is  to  pay  towards  their  repairs.  Then  follows  the  covenant  in 
question.  (His  Lordship  read  the  covenant  set  out  in  the  declaration.)  Considering 
that  this  is  a  building  scheme,  and  that  there  is  evidence  in  the  case  that  it  is 
valuable  for  a  builder  to  have  the  roads  laid  out  at  first,  it  seems  to  me  that  the 
construction  which  I  put  on  the  language  of  the  covenant  is  the  true  one,  namely, 
that  the  roads  were  to  be  formed  as  soon  as  the  plaintiff's  buildings  were  covered  in, 
or,  in  other  words,  that  there  should  be  good  and  sufficient  roads  for  future  houses, 
according  to  the  present  scheme.  But  inasmuch  as  the  plaintiff'  has  not  taken  care 
to  tie  up  the  defendants  to  any  precise  plan  of  the  roads,  they  are  not  bound  to 
make  them  according  to  the  design  and  appropriation  referred  to  in  the  recital,  but 
only  to  make  good  and  sufficient  roads.  The  defendants,  therefore,  have  not  satisfied 
the  covenant  by  making  a  road  to  the  plaintiff's  houses  only. 

[380]  Alderson,  B.     I  am  of  the  same  opinion. 

Pl.\tt,  B.  I  think  that  the  roads  contemplated  by  the  lease  were  those  contem- 
plated by  the  general  scheme  for  converting  meadow  land  to  building  purposes,  and 
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that  the  plaintift"  is  entitled  to  have  sufficient  roads  and  sewers  for  his  convenient 
occupation. 

Rule  absolute. 

De  la  BRANCHAitDiERE  V.  Elveey.  July  G,  1849. — An  inventor  of  new  designs 
published  and  sold  them  in  a  book  registered  under  the  5  &  6  Vict.  c.  100,  and 
containing  a  notice  that  persons  wishing  to  manufacture  them  for  the  puipose  of 
sale  must  have  the  inventor's  permission  : — Held,  that  such  publication  and  sale 
did  not  amount  to  a  licence  to  sell  articles  to  which  the  designs  had  been 
applied.  Also,  that  the  book  did  not  require  to  be  stamped  with  the  letters 
mentioned  in  the  4th  section  of  that  Act. 

[S.  C.  18  L  .T,  Ex.  381.] 

Case  by  the  plaintitt,  as  the  registered  proprietor  of  two  designs,  registered  under 
the  Copyright  of  Designs  Act,  5  &  6  Vict.  c.  100,  against  the  defendant,  for  the 
infringement  of  the  plaintifl's  copyright. 

The  declaration  contained  two  counts.  The  defendant  pleaded,  first,  not  guilty  ; 
and  secondly,  leave  and  licence,  to  the  whole  declaration  ;  and  to  the  first  count  onlv, 
he  also  pleaded,  that  every  article  of  manufacture  published  by  the  plaintiff,  to  which 
the  designs  mentioned  in  the  first  count  had  been  applied,  had  not  the  letters  and 
iiguies  marked  thereon,  as  required  by  the  said  statute. 

By  the  order  of  Alderson,  B.,  made  by  consent,  the  following  case  was  stated  for 
the  opinion  of  the  Court : — 

The  plaintiff  is  the  authoress  of  several  well  known  books,  containing  elegant 
patterns  or  designs  for  ladies' work,  and  she  resides  at  No.  106  New  Bond-street,  in 
the  county  of  Middlesex,  where  she  sells  articles  made  according  to  her  own  designs, 
and  gives  instructions  to  ladies  in  her  various  modes  of  making  ornamental  articles. 

The  defendant  is  a  highly  respectable  milliner  in  a  large  way  of  business,  which 
he  carries  on  at  No.  2  Islington-green,  in  the  county  of  Middlesex. 

On  the  13th  of  November,  1848,  the  plaintiff  duly  registered  the  new  and  original 
design  mentioned  in  the  [381]  first  count  of  the  declaration,  and  the  plaintiff  then, 
and  also  at  the  time  of  the  alleged  infringement  of  her  copyright  therein  by  the 
defendant,  was  and  still  is  the  authoress  and  proprietor  thereof.  (A  copy  of  this 
design,  as  contained  in  the  published  book,  was  annexed  to  the  case.) 

Each  of  these  designs  being  intended  to  be  applied  to  the  ornamenting  of  ladies' 
crochet  collars,  it  was  registered  in  respect  of  the  application  thereof  to  the  articles 
comprised  in  class  13,  mentioned  in  the  said  Act,  and  which  class  includes  crochet 
collars  of  the  description  above  mentioned.  Neither  of  the  designs  had  been 
published  in  the  United  Kingdom  or  elsewhere  before  the  time  it  was  registered  ; 
but  shortly  after  the  registration  of  the  designs,  the  plaintiff  published  the  said  book 
(of  which  a  copy  was  annexed  to  the  case),  containing  copies  of  these  designs. 
Many  copies  of  the  book  have  been  sold,  and  the  designs  being  much  admired,  they 
were  pirated  almost  immediately  after  the  book  began  to  be  published,  and  collars, 
to  the  ornamenting  of  which  the  designs  had  been  applied,  have  been  sold  at  a  much 
lower  price  than  the  plaintiff  charges  for  similar  collars  made  by  her.  The  plaintiff, 
in  the  course  of  her  instructions  given  to  ladies  since  the  registration  of  the  said  two 
designs,  has  taught  some  ladies  the  mode  of  making  collars  according  to  the  designs, 
but  no  lady  so  taught  has  made  any  collar  for  sale,  or  otherwise  except  for  her  own 
amusement.  The  plaintiff  having  discovered  that  the  defendant  and  many  others 
were  selling  collars,  to  the  ornamenting  of  which  the  designs  had  been  applied, 
caused  each  of  such  persons  to  be  duly  served  with  a  notice,  as  required  by  the  said 
statute,  informing  them  that  her  consent  had  not  been  given  to  the  application  of 
either  of  the  designs  to  collars  so  sold ;  and  the  defendant  was  duly  served  with  a 
notice  of  this  desci'iption. 

The  defendant  alleges,  that  by  the  sale  and  publication  of  the  said  book,  the 
plaintiff  licensed  every  person  to  [382]  whom  a  copy  was  sold  to  applj'  each  of 
these  designs  or  patterns  in  question  to  the  ornamenting  of  ladies'  crochet  collars; 
and  that  such  application  is  not,  nor  is  the  .sale  of  any  collar  so  made,  an  infringe- 
ment of  the  plaintiff's  copyright. 

The    plaintiff,    however,  contends,    that   the    publication    of    the  book    did    not 
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uuthorise  the  applicatiou  of  either  of  the  designs  to  collars  intended  for  sale,  or 
authorise  the  sale  of  any  collar  to  which  either  of  the  designs  had  been  applied ; 
and  that,  if  the  publication  of  the  book  had  any  effect,  it  is  only  to  authorise  ladies 
and  others  to  apply  the  designs  to  collars  which  they  might  make  for  their  own 
amusement  or  use  :  and  that,  the  plaintift'  having  in  the  book  given  notice  that  the 
designs  were  registered,  and  also  inserted  a  notice  in  the  words  following  : — "  Ladies 
are  respectfully  informed,  that  these  articles  cannot  be  purchased  without  the 
registered  mark  being  atiixed  ;  and  parties  wishing  to  manufacture  them  for  the 
purpose  of  sale  must  have  the  authoress's  pei'mission," — the  sale  and  publication  of 
the  book  cannot  be  construed  to  have  the  effect  contended  for  by  the  defendant. 
[The  case  then  stated  the  sale  by  the  defendant  after  notice.]  The  defendant  admits, 
that  the  plaintiff  is  entitled  to  recover  upon  each  count  of  the  declaration,  if  she 
is  not  precluded  by  the  publication  and  sale  of  the  book  above  mentioned,  or  the 
circumstances  thereinbefore  and  (as  to  the  designs  mentioned  in  the  first  count) 
thereinafter  mentioned.  Every  collar  or  other  article  which  had  been  sold  by  the 
plaintift',  and  to  w-hich  either  of  the  designs  mentioned  in  the  declaration  had 
been  applied,  had  marked  thereon  letters  "  R'^ ,"  the  number  and  letter,  and  in 
the  form  required  by  sect.  4  of  the  said  statute,  and  in  that  respect  duly  com- 
plied with  the  provisions  contained  in  that  section  of  the  statute  ;  but  in  some 
copies  of  the  said  book,  published  as  before  mentioned,  the  copy  of  the  design 
mentioned  in  the  first  count  of  the  declaration  had  not  the  registration  marks 
required  by  sect.  4  of  the  statute. 

[383]  The  defendant  contends,  that  the  printing  of  a  drawing  or  copy  of  the 
design  mentioned  in  the  first  count  in  the  said  book  was  such  an  application  of  the 
designs  to  a  substance,  within  the  meaning  of  sect,  -t  of  the  said  statute,  as  to  make 
it  necessary  to  aftix  the  registration  marks  thereto ;  and  that  the  plaintiff  having  sold 
copies  of  the  book  containing  that  design,  without  the  registration  marks,  before  the 
time  of  the  defendant's  alleged  infringement  of  the  plaintiff's  copyright  therein,  the 
plaintiff  had  then,  by  virtue  of  the  provision  contained  in  sect.  4,  ceased  to  be  entitled 
to  the  benefit  of  the  Act  as  to  that  design. 

The  plaintiff',  on  the  contrary,  contends,  that  such  a  printing  of  a  drawing  or  copy 
of  the  designs  as  before  mentioned,  was  not  an  application  of  it  for  the  purpose  of 
ornamenting  a  substance,  or  any  other  application  of  the  designs  within  the  meaning 
of  the  4th  section  of  the  statute,  so  as  to  make  it  requisite  for  the  plaintiff'  to  affix  the 
registration  mark  to  it. 

It  was  agreed  between  the  parties,  that  if  the  plaintiff'  was,  in  the  opinion  of  the 
Court,  entitled  to  judgment  in  this  action,  she  should  be  entitled  to  recover  40s. 
damages  on  each  or  either  of  the  counts  in  the  declaration  upon  which  she  should  be 
so  entitled  to  judgment. 

The  questions  for  the  opinion  of  the  Court  were  as  follows : — First,  whether  the 
publication  and  sale  by  the  plaintiff  of  the  said  book  before  the  time  of  the  infringement 
committed  bj'  the  defendant,  and  the  circumstances  thereinbefore  stated,  had  the 
eHect  of  granting  to  the  defendant  any  licence  or  authority  to  apply  the  said  designs 
respectively  to  collars  for  the  purpose  of  sale,  or  any  licence  or  authority  to  sell 
collars  to  which  the  designs  had  been  applied,  in  the  manner  which  the  defendant 
has  done,  after  receiving  such  notice  as  aforesaid.  Secondly,  whether  the  sale  and 
publication  by  the  plaintiff'  of  several  copies  of  the  said  book,  each  containing  a  copy  of 
the  drawing  of  the  design  mentioned  in  the  first  count,  but  without  hav-[384]-ingany 
registration  mark  attached  to  such  copy  of  the  drawing,  determined  the  plaintiff's 
copyright  in  that  design,  or  deprived  the  plaintiff'  of  the  benefit  of  the  stat.  5  &  6  Vict, 
c.  100,  as  to  that  design. 

If  the  Court  should  be  of  opinion  that  the  sale  and  publication  by  the  plaintiff  of 
the  said  book  had  the  effect  of  granting  any  such  licence  or  authority,  as  mentioned 
in  the  first  question,  then  the  plaintiff  agi'eed  that  judgment  of  nolle  prosequi  or 
otherwise  should  or  might  forthwith  after  the  decision  of  this  case  be  entered  against 
her,  as  the  Court  should  think  fit ;  but  if  the  Court  should  be  of  a  contrary  opinion, 
then  the  defendant  agreed  that  the  judgment  should  be  entered  against  him,  by  con- 
fession or  otherwise,  upon  both  or  either  of  the  counts  in  the  declaration,  as  the  Court 
should  think  fit 

If  the  Court  should  be  of  opinion  that  the  sale  and  publication  by  the  plaintiff  of 
the  copies  of  the  said  book,  as  mentioned  iu  the  second  question,  determined  the 
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plaintiff's  copyright  in  the  designs  mentioned  in  the  iirst  count  of  the  declaration,  or 
deprived  the  plaintiff  of  the  benefit  of  the  said  statute  as  to  that  design,  then  the 
plaintiff  agreed  that  judgment  of  nolle  prosequi  should  or  might  forthwith  after  the 
decision  of  this  case  be  entered  against  her,  as  the  Court  should  think  fit;  but  if  the 
Court  should  be  of  a  contrary  opinion,  and  if  the  Court  should  decide  the  first  question 
against  the  defendant  as  to  the  plaintiff's  copyright  in  that  design,  the  defendant 
agreed  that  judgment  should  be  entered  against  him  by  confession  also,  or  otherwise, 
upon  or  as  to  the  first  count,  as  the  Court  should  think  tit. 

Hindmarch  for  the  plaintiff.  The  questions  depend  upon  the  construction  of  the 
Copyright  of  Designs  Act,  5  &  6  Vict.  c.  100.  The  3rd  section,  "  With  regard  to 
any  new  and  original  design  (except  for  sculpture,  &c.),  whether  such  design  be 
applicable  to  the  ornamenting  of  any  ar-[385]-ticle  of  manufacture,  or  of  any  sub- 
stance artificial  or  natural,  or  partly  artificial  and  partly  natural,  and  that  whether 
such  design  be  so  applicable  for  the  pattern  or  for  the  shape  or  configuration,  or  for 
the  ornament  thereof,  or  for  any  two  or  more  of  such  purposes,  and  by  whatever 
means  such  design  may  be  so  applicable,  whether  by  printing,  or  by  painting,  or  by 
embroidery,  or  by  weaving,  or  by  sewing,  or  by  modelling,  or  by  casting,  or  by 
embossing,  or  by  engraving,  or  by  staining,  or  by  any  other  means  whatsoever, 
manual,  mechanical,  or  chemical,  separate  or  combined,"  enacts,  "  that  the  proprietor 
of  every  such  design,  not  previously  published,  either  within  the  United  Kingdom  of 
Great  Britain  and  Ireland  or  elsewhere,  shall  have  the  sole  light  to  apply  the  same  to 
any  articles  of  manufacture,  or  to  any  such  substances  as  aforesaid,  provided  the  same 
be  done  within  the  United  Kingdom,  &c.,  for  the  respective  terms  hereinafter  men- 
tioned, such  respective  terms  to  be  computed  from  the  time  of  such  design  being 
registered  according  to  this  Act."  The  section  then  proceeds  to  specify  the  term.s  for 
the  several  classes  of  manufactures  enumerated  ;  and  class  13,  within  which  the 
present  design  is  registered,  is  "  lace,  and  any  article  of  manufacture  or  substance  not 
comprised  in  any  preceding  class."  That  section  in  terms  seems  to  give  the  plaintiff 
only  a  right  to  apply  the  design  to  any  article  of  manufacture  ;  but  the  7th  section, 
"for  preventing  the  piracy  of  registered  designs,"  enacts,  "that,  during  the  existence 
of  any  such  right  to  the  entire  or  partial  use  of  any  such  design,  no  person  shall  either 
do  or  cause  to  be  done  any  of  the  following  acts  with  regard  to  any  articles  of  manu- 
facture or  substances  in  respect  of  which  the  copyright  of  such  design  shall  be  in  force, 
without  the  licence  oi'  consent  in  writing  of  the  registered  proprietor  thereof ;  (that 
is  to  say),  no  person  shall  apply  any  such  design,  or  any  fraudulent  imitation  thereof, 
for  the  purposes  of  sale,  to  the  ornamenting  of  any  article  of  manufacture,  or  any 
substance,  artificial  [386]  or  natural,  or  partly  artificial  and  partly  natural.  No  person 
shall  publish,  sell,  or  expose  for  sale  any  article  or  manufacture,  or  any  substance  to 
which  such  design,  or  any  fraudulent  imitation  thereof,  shall  have  been  so  applied, 
after  having  received,  either  verbally  or  in  writing  or  otherwise,  from  any  source 
other  than  the  proprietor  of  such  design,  knowledge  that  his  consent  has  not  been 
given  to  such  application,  or  after  having  been  served  with,  or  had  left  at  his  premises, 
a  written  notice  signed  by  such  proprietor  or  his  agent  to  the  same  effect."  [Parke,  B. 
Oire  plea  is  leave  and  licerrce,  but  rrot  in  writing  ;  ther-efore  it  is  not  a  good  plea.  The 
second  point  is,  whether  the  publication  of  the  book  author-ised  all  per-sons  who  bought 
it  to  make  ar'ticles  therein  described  for  the  pur'pose  of  sale.  Clearly  not ;  for'  there 
is  a  notice  in  the  book,  that  all  persons  wishing  to  manufactui'C  the  articles  for  the 
pur-pose  of  sale,  must  have  the  permission  of  the  authoress.  The  next  question  is, 
whether  the  book  of  patterns  ought,  under  the  4th  section, (a)  to  have  had  the  letters 

(ft)  Sect.  4.  "  Provided  always  and  be  it  enacted,  that  no  person  shall  be  entitled 
to  the  beirefit  of  this  Act,  with  regar'd  to  any  design,  in  respect  of  the  application 
ther-eof  to  ornamenting  any  article  of  manufacture,  or  any  such  substance,  unless  such 
design  have,  befor-e  publication  thereof,  been  register-ed  according  to  this  Act,  and 
unless,  at  the  time  of  such  registration,  such  desigrr  have  been  register'cd  irr  r'espect  of 
the  applicatiorr  thereof  to  some  or  one  of  the  articles  of  manufactur-e  or  substances 
comprised  in  the  above-mentioned  classes,  by  specifying  the  number  of  the  class  in 
respect  of  which  such  r-egistr-atiorr  is  made  ;  and  unless  the  name  of  such  pei'son  shall 
be  r'cgistered  according  to  this  Act  as  a  pr'opr'ietor  of  such  design ;  and  unless,  after 
publication  of  such  design,  every  such  article  of  manufacture,  or  such  substance  to 
which  the  same  shall  be  so  applied,  published  by  him,  hath  thereon,  if  the  article 
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"  R''  "  on  [387]  it.]  That  enactment  only  relates  to  manufactures  to  which  the  design 
is  applied. 

The  Court  then  called  on 

Wheeler,  for  the  defendant.  The  defendant  has  been  guilty  of  no  unlawful 
act  in  having  the  collars  for  the  purpose  of  sale.  [Parke,  B.  He  has  sold  them 
after  notice,  and  is  liable,  unless  he  had  the  permission  of  the  inventor.]  The 
publication  amounts  to  a  licence.  There  is  no  doubt  it  would  have  so  operated, 
if  there  had  been  no  notice  that  parties  wishing  to  manufacture  the  articles  for  the 
purposes  of  sale  must  have  the  authoress's  permission.  [Alderson,  B.  Even  with- 
out that  restriction,  I  doubt  whether  the  publication  would  amount  to  a  licence. 
The  authoress  shews  to  the  world  how  her  design  is  to  be  done,  but  not  for  the 
purpose  of  sale.  Parke,  B.  It  is  like  the  specification  of  a  patent ;  and  it  would 
be  reasonable  to  construe  it  in  the  same  manner,  if  it  had  not  contained  the 
restrictive  words.]  Those  words  do  not  shew  that  the  invention  was  registered  so 
as  to  prevent  persons  from  manufacturing  it  for  the  purpose  of  sale.  [Alderson,  B. 
If  the  specification  of  a  patent  were  published  in  a  book,  would  that  authorise  any 
person  to  sell  the  invention  ?J  The  purpose  of  a  specification  is  not  only  to  describe 
the  invention,  but  to  warn  persons  against  its  infringement.  [Kolfe,  B.  The  argu- 
ment would  be  more  tenable,  that  the  book  does  not  authorise  a  sale  of  the  invention, 
for  e.xpressio  unius  alterius  exclusit]  The  Act  requires  the  letters  "  R''' "  to  be  on 
the  book  containing  a  description  of  the  designs. 

Parke,  B.  The  publication  is  nothing  more  than  a  li-[388]-cence  to  copy  the 
designs  for  a  person's  own  use,  and  not  to  manufactuie  the  patterns  foi-  the  purpose 
of  disposing  of  the  articles.  As  to  the  objection,  that  the  mark  "  R''- "  is  not  on  the 
book,  the  answer  is,  that  the  statute  does  not  require  it. 

Judgment  for  the  plaintiff. 

Elizabeth  Keene  v.  Thomas  Dilke,  Esq.  June  25,  1849. — If  a  sheriff  wrong- 
fully seizes  goods  which  are  afterwards  taken  from  him  by  another  wrong-doer, 
the  owner  of  the  goods  may,  in  an  action  against  the  sheriff,  recover  as  special 
damage  the  amount  necessarily  paid  to  the  other  wrongdoer,  in  order  to  get  back 
the  goods. 

[S.  C.  18  L.  J.  Ex.  440.] 

Trespass  for  seizing  and  taking  the  plaintiff's  goods.  Pleas,  not  guilty,  and  not 
possessed. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  last  Warwick  Spring  Assizes,  it  appeared 
that  the  defendant  was  sheriff  of  Warwickshire,  and  that,  a  writ  of  fieri  facias  having 
issued,  directing  him  to  levy  on  the  goods  of  a  person  named  Bowen,  with  whom  the 
plaintiff  lived  as  his  wife,  though  not  married  to  him,  the  officer  entered  Bowen's 
house  and  seized,  and,  for  about  a  month,  kept  possession  of  the  plaintiff's  goods, 
supposing  them  to  belong  to  Bowen.  The  goods  were  never  removed  from  the  house. 
Whilst  the  sheiiff's  officer  was  in  possession,  a  Gas  Company  and  a  Water  Company, 
who  had  obtained  warrants  of  distress  against  Bowen,  seized  some  of  the  goods,  and, 
in  order  to  redeem  them  from  these  latter  claims,  the  plaintiff  was  forced  to  pay  the 
sum  of  51.  19s.  It  was  contended,  on  the  part  of  the  defendant,  that  he  was  not 
liable  for  damage  resulting  from  the  wrongful  act  of  a  third  partv,  or,  at  all  events, 
the  plaintiff  could  only  recover  nominal  damages.  The  learned  Judge  directed  a 
verdict  for  the  plaintiff,  with  one  farthing  damages,  reserving  leave  for  her  to  move 
to  increase  the  damtges  to  51.  19s.,  if  the  Court  should  be  of  opinion,  that,  under  the 
circumstances,  that  amount  was  recoverable. 

of  manufacture  be  a  woven  fabric,  for  printing  at  one  end  thereof,  or  if  of  any  other 
kind  or  such  substance  as  aforesaid,  at  the  end  or  edge  thereof,  or  other  convenient 
place  thereon,  the  letters  'R",'  together  with  such  number  or  letter,  or  number  and 
lettei',  and  in  such  form  as  shall  correspond  with  the  date  of  the  registration  of  such 
design,  according  to  the  registiy  of  designs  in  that  behalf ;  and  such  marks  may  be 
put  on  any  such  article  of  manufacture  or  such  substance,  either  by  making  the  same 
in  or  on  the  material  itself,  of  which  such  article  or  such  substance  shall  consist,  or  by 
attaching  thereto  a  label  containing  such  marks." 
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Humfrey  having  obtained  a  rule  nisi  accordingly, 

[389]  Whitehurst  and  Mellor  shewed  cause.  The  plaintiff  held  herself  out  to  the 
world  as  Bowen's  wife,  and  therefore  cannot  recover  the  damages  resulting  from  a 
mistake  caused  hy  her  own  affirmation  :  Morgan  v.  Biidgea  (1  B.  &  Aid.  647). 
Suppose  the  goods  had  been  again  seized  by  another  person,  while  in  the  possession  of 
the  bailiffs  of  the  Gas  and  Water  Companies,  would  the  defendant  have  been  liable 
for  the  damage  arising  from  that  seizure  also?  [Alderson,  B.  The  sherift''s  duty 
was  to  restore  the  goods,  and  if  they  had  been  stolen  whilst  in  his  possession,  the 
damage  sustained  by  the  plaintifT  would  have  been  the  amount  which  she  was  com- 
pelled to  pay  to  get  similar  goods.]  That  arises  from  the  sheriff's  obligation  to  take 
care  of  goods  in  his  possession  ;  but  here  the  Gas  and  Water  Companies  seized 
against  the  will  of  the  defendant.  The  plaintiff  paid  the  51.  19s.  in  her  own  wrong, 
and  may  recover  it  back  from  them,  [liolfe,  B.  If  a  rich  man  seizes  my  goods,  and 
while  in  his  possession  they  are  taken  away  by  a  pauper  who  runs  ofi'  with  them  to 
America,  have  I  no  other  remedy  but  to  follow  and  sue  him  there?]  The  payment 
of  the  51.  19s.  by  the  plaintiff  was  not  a  necessary  consequence  of  the  original  tortious 
act,  but  was  money  obtained  by  pressure  of  another  wrong-doer.  The  sheriff  had 
not  such  a  possession  of  the  goods  as  would  have  enabled  him  to  maintain  an  action 
against  the  Gas  and  Water  Companies.  [Rolfe,  B.  As  at  present  advised,  I  think 
he  might]  It  is  not  because  a  man  is  a  wrong-doer,  that  he  is  liable  for  all  the 
conse(juences,  however  remote.  Vicars  v.  IVilcocks  (8  East,  1),  and  Ward  v.  WeeJca 
(7  Bing.  2 1 1  ;  4  M.  &  P.  804),  shew  the  true  principle  to  be,  that  a  wrong-doer  is 
onl}'  liable  for  the  necessary  and  proximate  consequences  of  his  tortious  act.  [Aider- 
son,  B.  Those  were  cases  of  slander ;  and  in  Vkars  v.  IVilcocks  there  was  no  cause 
of  action  without  special  damage.  Here  it  is  only  a  question  as  to  the  amount  of 
damages.] 

[390]  Humfrey  and  Miller  appeared  to  support  the  rule,  but  were  not  called  upon. 

Alderson,  B.  We  are  all  of  opinion  that  the  rule  must  be  absolute  to  enter  the 
verdict  for  the  51.  19s.,  the  price  which  the  plaintiff  was  compelled  to  pay  to  redeem 
her  goods. 

Rule  absolute. 

Saunders  v.  Topp.  June  22,  1849. — The  defendant  verbally  agreed  to  buy  some 
sheep,  which  he  selected  from  the  plaintiff's  flock,  and  directed  them  to  be  sent 
to  a  field  of  his,  which  was  accordingly  done.  Two  days  afterwards  he  sent  his 
man  to  remove  the  sheep  from  the  field  to  his  farm,  which  was  some  miles 
distant,  and  on  their  arrival  he  counted  them  over,  and  said,  "  It  is  all  right : 
— Held,  that  this  was  evidence  for  the  jury  of  his  acceptance  of  the  sheep,  so  as 
to  satisfy  the  Statute  of  Frauds,  notwithstanding  he  afterwards  repudiated  the 
purchase,  and  sent  the  sheep  back  to  the  plaintiff. — Qusere  whether,  under  the 
statute,  there  can  be  an  acceptance  before  delivery. 

[S.  C.  18  L.  J.  Ex.  374.] 

Debt,  for  the  price  of  ewes,  lambs,  and  sheep,  sold  and  delivered.  Plea,  nunquam 
indebitatus. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  Dorchester  Spring  Assizes,  the 
following  facts  appeared  : — The  defendant  went  with  the  plaintiff  to  a  farm  of  the 
plaintift''s  at  Lytchett,  and  there  selected  from  a  flock  forty-five  couple  of  ewes  and 
lambs,  which  he  agreed  to  buy  at  the  price  of  40s.  a  couple.  He  also  selected  a  stag 
sheep  and  a  dry  ewe  at  the  price  of  40s.  each.  1  hese  he  directed  the  plaintiff's 
shepherd  to  send  to  a  field  of  his  at  AVimborne.  The  plaintiff'  had  some  sheep  at 
another  farm  of  his  called  Morden,  which  the  defendant  had  not  seen  ;  and  it  was  in 
the  course  of  the  same  day  agreed  between  them,  that  the  plaintiff'  should  send  to  the 
defendant  at  Wimborne  two  couple  of  ewes  and  lambs  from  the  Morden  farm,  at  the 
price  of  40s.  a  couple  The  plaintiff's  shepherd  accordingly  drove  the  forty-five  couple 
of  ewes  and  lambs  from  Lytchett  and  the  two  couple  from  Morden,  and  also  the  stag 
and  dry  ewe,  to  Wimborne,  and  left  them  there  in  the  defendant's  field.  The  defen- 
dant did  not  see  them  there,  but  two  days  afterwards  he  sent  his  man  to  fetch 
them  to  bis  residence,  at  a  place  called  Martin,  about  fourteen  miles  distant  from 
Wimborne.     On  the  arrival  of  the  sheep  at  Martin,  the  same  afternoon,  the  defendant 
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saw  them,  and  counted  them  over,  and  said  "  It  is  all  right."  He  also  said,  with 
respect  to  the  sheep  from  Morden,  "  They  will  [391]  not  match  very  well  with  those 
that  I  have  got."  The  following  day  the  defendant  wrote  to  the  plaintiff,  complaining 
that  the  latter  had  not  sent  the  same  sheep  which  he  had  bought,  and  stating  that, 
unless  the  plaintitl'  allowed  a  deduction  of  21.  from  the  price,  he  would  not  pay  for 
them,  and  that  the  plaintiff  might  take  them  away.  The  plaintiff  insisted  that  the 
sheep  were  the  same,  and  refused  to  make  any  abatement  in  the  price,  whereupon 
the  defendant  sent  the  sheep  back.  It  was  submitted,  on  the  part  of  the  defendant, 
that  the  bargain  for  the  sheep  at  Lytchett  and  the  sheep  at  Morden  was  one  trans- 
action, and  the  contract  was  void  under  the  I7th  section  of  the  Statute  of  Frauds 
(29  Cai-.  2,  c.  3),  there  having  been  no  part  pa_vment  or  acceptance  of  the  sheep. 
The  learned  Judge  ruled,  that  there  was  evidence  of  the  acceptance  of  the  forty- 
five  couple,  and  left  it  to  the  juiy  to  say  whether  there  wis  a  separate  bargain 
for  the  forty-five  couple,  or  whether  the  whole  were  all  included  in  one  bargain  ; 
and  he  directed  the  jury  to  find  for  the  defendant,  if  they  thought  that  there  was 
only  one  bargain  for  the  whole ;  but  if  they  were  of  opinion  that  there  had  been 
a  separate  bargain  for  the  forty-five  couple,  then  they  should  find  for  the  plaintiff. 
The  jury  found  that  there  was  a  distinct  bargain  for  the  forty-five  couple  only. 
The  verdict  was  then  entered  for  the  plaintiff',  leave  being  reserved  for  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  of  acceptance  to  satisfy  the  Statute  of  Frauds 

Crowder,  in  last  Easter  Term,  obtained  a  rule  nisi  according^,  against  which 
Barstow  now  shewed  cause.  The  jury  have  found  that  there  were  two  distinct 
contracts,  one  for  the  forty-five  couple,  and  the  other  for  the  two.  There  was  abundant 
evidence  of  the  accepttmce  of  the  forty-five.  They  were  not  [392]  only  sent  by  the 
defendant's  direction  to  his  field  at  Wimborne,  which  of  itself  would  be  a  delivery, 
but  the  defendant  afterwards  sent  his  servant  to  fetch  them  away,  and  bring  them  to 
his  residence  at  Morden.  Dodslei/  v.  Farley  (12  A.  &  E.  632)  shews  that  those  facts 
are  evidence  of  an  acceptance.  [Parke,  B.  His  rejecting  them  after  that  would  be 
of  no  avail,  unless  they  were  not  according  to  the  contract  ]  Even  if  the  foity-seven 
couple  had  been  purchased  under  one  contract,  which  the  jury  have  negatived,  accept- 
ance of  the  forty-five  couple  would  have  satisfied  the  statute  :  Scolt  v.  I'he  Eastern 
Counties  Railway  Company  (12  M.  &  W.  33). 

Crowder  and  Montague  Smith,  in  support  of  the  rule.  There  was  no  evidence  of 
acceptance.  The  sheep  were  sent  to  a  field  which  the  defendant  occupied  at  a  distance 
from  his  place  of  residence.  It  is  true  that  he  sent  his  servant  to  fetch  them  away, 
but  that  was  for  the  purpose  of  examining  them  ;  and  when  he  had  done  so,  he 
repudiated  the  bargain.  The  counting  them  and  saying  that  they  were  ail  right,  only 
meant  that  they  were  right  in  number.  In  Buldcy  v.  Parker  (2  B.  &  C.  37)  the  defen- 
dant went  to  the  plaintiff's  shop,  and  contracted  for  the  purchase  of  various  articles, 
each  of  which  was  under  the  value  of  101.,  but  the  whole  amounted  to  701.  A  separate 
price  for  each  article  was  agreed  upon  ;  some  the  defendant  marked  with  a  pencil, 
others  were  measured  in  his  presence,  and  others  he  assisted  to  cut  from  larger  bulks. 
He  then  desired  that  an  account  of  the  whole  might  be  sent  to  his  house,  and  went 
away.  A  bill  of  parcels  was  accordingly  sent,  and  afterwards  the  goods,  when  he 
refused  to  accept  them  ;  and  it  was  held,  that  there  was  no  delivery  and  acceptance 
to  satisfy  the  statute.  [Parke,  B.  That  case  is  an  authority  to  shew,  that  the  selecting 
particular  articles  does  not  amount  to  a  receipt  within  the  statute,  but  is  [393]  merely 
an  agreement  that  the  property  in  the  specific  articles  shall  pass.  At  common  law, 
the  pioperty  would  pass  by  the  contract  of  bargain  and  sale  ;  but,  in  order  to  satisfy 
the  statute,  there  must  be  either  a  part  payment  or  an  acceptance  and  receipt  of  the 
goods.]  In  the  case  of  a  purchase  from  the  bulk,  the  sale  is  not  complete  until  a 
portion  has  been  delivered  and  accepted.  The  purchaser  has  a  right  to  have  an 
opportunity  of  examining  the  article  delivered  to  him,  and  of  refusing  it,  if  not  the 
same  as  he  puichased  :  Hanson  v.  Armitage  (5  B.  &  Aid.  557).  Here  there  was  a 
delivery  at  the  field,  but  no  acceptance  thereafter ;  for  the  defendant  was  not  present 
to  exercise  an  option,  and  his  servant  was  not  his  agent  to  accept,  but  only  to  receive 
the  sheep.  The  cases  as  to  the  delivery  to  a  carrier  or  a  wharfinger  aie  in  point. 
[Parke,  B.  There  are  authorities  to  shew,  that  if  a  person  selects  and  puts  a  mark  on 
a  particular  article,  intending  to  take  possession  of  it  as  his  own  property,  that  is 
evidence  for  the  jury  of  an  acceptance ;   Hodgscm  v,  Le  Brett  (1  Camp.  234),  Anderson 
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V.  Scott  (1  id.  235,  n.).]  Those  decisions  are  at  variance  with  Baldey  v.  Parker  (2  B. 
&  C.  37).  [Parke,  B.  That  case  only  decides  that,  under  the  circumstances,  there 
was  no  acceptance  and  receipt.  Here  the  defendant  clearly  receives  the  sheep  if  his 
selecting  them  is  an  acceptance  of  them.  In  Hanson  v.  Armitage  (5  B  &  Aid.  .5.57) 
there  was  no  acceptance  by  the  buyer  of  the  goods.]  The  receipt  contemplated  by 
the  statute  is  a  receipt  with  an  intention  to  accept  the  goods.  In  Norman  v.  PhilUpx 
(14  M.  &  \V.  277)  the  defendant,  a  builder  at  Walliiigford,  gave  the  plaintiff,  a  timber 
merchant  in  London,  a  verbal  order  for  timber,  directing  it  to  be  sent  to  a  certain 
railway  station  to  be  forwarded  to  him  at  Wallingford,  as  had  been  the  practice  of 
the  parties  on  previous  dealings.  The  timber  was  accordingly  sent,  and  arrived  at 
the  Wallingford  station,  of  which  the  defendant  [394]  was  informed  by  the  railway 
clerk,  but  refused  to  take  it ;  and  it  was  held,  that  there  was  no  sufficient  evidence 
to  warrant  the  juiy  in  finding  such  an  acceptance  as  satisfied  the  statute.  [Parke,  B. 
There  had  been  no  selection  of  the  timber.]  The  acceptance  and  receipt  must  be 
such  as  to  pass  the  property  in  the  goods,  so  as  to  enable  the  purchaser  to  maintain 
trover.  Here  the  defendant  merely  directs  that  the  sheep  shall  be  sent  to  him,  and 
he  did  not  receive  them  with  the  intention  of  accepting  them. 

Parke,  B.  I  am  of  opinion  that  there  vi^as  evidence  for  the  jury  of  the  acceptance 
and  receipt  of  the  forty-five  couple.  It  is  immaterial  for  the  present  question  whether 
there  was  evidence  of  a  joint  contract,  for  the  plaintiff  is,  at  all  events,  entitled  to 
retain  his  verdict  for  the  forty-five  couple.  To  satisfy  the  Statute  of  Frauds,  there 
must  be  an  acceptance  and  a  receipt  of  the  goods.  A  receipt  implies  delivery.  The 
subject  was  fully  considered  by  this  Court  in  the  case  of  Farina  v.  Home  (16  M.  &  W. 
119),  and  the  principles  there  laid  down  are  correct.  It  is  contended  that,  under  the 
statute,  the  acceptance  must  follow  the  delivery.  That,  however,  it  is  unnecessaiy  to 
decide ;  for  here  there  is  evidence  to  go  to  the  jury  of  a  subsequent  acceptance,  since 
the  defendant  had  not  merely  an  opportunity  of  looking  at  the  quality  of  the  sheep 
and  selecting  them,  but,  after  that,  he  directs  them  to  be  sent  to  his  field  at  Wimborne, 
and  instead  of  going  there  to  examine  them,  as  he  was  bound  to  do  if  he  meant  to 
object  to  them,  he  orders  his  servant  to  take  them  to  another  place,  where  he  receives 
them.  So  that  there  was  evidence  of  an  acceptance  after  the  sheep  were  delivered  at 
Wimborne  ;  and  the  jury  might  have  concluded  that  the  subsequent  circumstance  of 
the  defendant  wi'iting  a  letter  to  repudiate  the  contract,  was  a  mere  after-thought. 
If  nothing  had  [395]  occurred  but  the  transaction  of  counting  them  over,  and  the 
defendant  had  then  laid  by  for  a  fortnight  or  three  weeks,  the  jury  might  have  found 
an  acceptance.  Here  the  circumstance  of  the  defendant  having  had  full  oportunity 
of  examining  the  quality  of  the  sheep,  and  merely  counting  their  number  to  ascertain 
whether  it  was  right,  coupled  with  the  fact  of  his  having  actually  selected  them  and 
ordered  them  to  be  delivered  at  his  field,  were  evidence  of  an  acceptance  and  receipt 
of  the  sheep,  even  supposing  the  acceptance  must  necessarily  be  contemporaneous 
with  the  receipt. 

Alderson,  B.  It  is  not  necessary  to  decide  whether,  under  the  statute,  there 
can  be  an  acceptance  prior  to  the  receipt.  My  present  opinion  is,  that  the  receipt 
contemplated  by  the  statute  is  a  receipt  on  such  terms  as  denotes  an  acceptance.  I 
do  not  agree  with  the  case  of  Anderson  v.  Scott,  which,  I  think,  required  fuller  considera- 
tion. There  the  acceptance  was  independent  of  any  receipt,  and  that  is  not  sufficient 
to  satisfy  the  statute.  Here  there  was  evidence  of  an  acceptance,  by  the  inspection 
and  separation  of  the  sheep  at  the  time  when  they  were  in  the  vendor's  possession  ; 
and  veiy  slight  evidence  of  the  acceptance  of  the  sheep,  when  received,  would  be 
sufficient  to  shew  an  acceptance  coupled  with  the  receipt,  because  they  were  previously 
selected  by  the  vendee  himself.  It  is  only  a  question  of  degree.  In  ti'uth,  the  previous 
selection  of  the  sheep  is  very  material  to  shew  the  nature  of  the  acceptance  when  the 
sheep  were  received.  The  defendant  says,  "It  is  all  right."  If  he  had  never  seen 
the  sheep,  and  there  had  been  no  previous  acceptance,  his  saying  "It  is  all  right" 
would  have  had  no  effect ;  but,  when  he  had  previously  examined  and  selected  the 
sheep,  it  was  for  the  jury  to  say  whether  he  did  not  mean,  "  These  are  the  sheep  which 
I  selected."  Suppose,  in  the  case  of  a  remarkable  animal,  for  instance,  a  horse' with 
peculiar  spots,  the  vendee  had  [396]  said  "  All  right,"  there  could  be  no  doubt  he 
would  mean  "This  is  the  horse  I  bought."  That  shews  the  whole  question  is  one  of 
degree  only  ;  and  the  previous  fact  of  selection  may  well  be  used  as  a  circumstance 
from  which  the  jury  might  properly  infer  an  acceptance  at  the  time  of  the  receipt. 


4  EX.  397.  WILLIAMS    V.  DEACON  1267 

EOLFE,  B.  I  concur  with  my  Brother  Alderson  in  his  doubt  whether,  under  the 
statute,  there  can  be  an  acceptance  before  delivery.  On  that  point,  however,  it  is  not 
necessary  to  give  an  opinion,  because  there  is  clearlj'  evidence  of  an  acceptance  after 
delivery. 

Pl.^'IT,  B.  I  also  doubt  whether  there  can  be  an  acceptance  before  delivery  ;  but 
here  there  was  a  distinct  contract  in  regard  to  the  forty-five  couple,  which  were  sent 
to  Wiraborne  according  to  the  directions  of  the  defendant.  He  then  sends  his  drover 
to  bring  them  to  a  distant  place,  where  he  counts  them  over,  and  says,  "  It  is  all 
right."  That  is  evidence  for  the  jury  of  an  acceptance  by  the  defendant  of  the  forty 
five  couple  which  he  bargained  for. 


Kule  discharged. 


[397]    In  the  Exchequer  Chamber. 


Williams  v.  Deacon  and  Others.  June  18,  1849. — The  plaintiff's  broker,  by  his 
direction,  veas  accustomed  to  pay  his  dividends  into  the  defendants'  bank,  in 
London,  to  the  plaintiff  s  credit  in  account  with  K.  &  Co.,  bankers  at  Abingdon, 
where  the  plaintiff  resided.  On  the  Hth  October,  1847,  the  broker  so  paid  into 
the  defendants'  bank,  1271.  5s.  9d.  On  the  15th,  and  before  advice  of  the  receipt 
thereof,  K.  &  Co.  stopped  payment.  The  plaintiff  having  sued  the  defendants 
for  the  sum  so  paid  into  their  bank: — Held,  in  the  Exchequer  Chamber,  on 
exception  to  the  ruling  of  the  Judge  at  the  trial,  that  the  payment  into  the 
defendant's  bank  was  a  payment  to  K.  &  Co.,  and  that  the  defendants  were 
entitled  to  a  verdict. 

This  was  a  bill  of  exceptions  to  the  ruling  of  Pollock,  C.  B.,  on  the  trial  of  this 
cause  at  the  Middlesex  Sittings  after  Michaelmas  Term,  1848.  The  action  was  on 
promises,  and  the  declaration  contained  counts  for  money  lent,  money  had  and  received, 
and  money  due  on  an  account  stated.  The  defendants  pleaded,  that  they  did  not 
promise  ;  upon  which  issue  was  joined. 

The  bill  of  exceptions  stated  the  following  facts  as  proved  at  the  trial,  on  the  part 
of  the  plaintiff": — One  W.  Jackson  Taylor,  during  seven  or  eight  years,  had  been  in 
the  habit  of  receiving  monies  for  the  plaintiff,  and,  amongst  others,  the  sum  of 
1271.  5s.  9d.  half-yearly,  being  a  dividend  on  80001.  Three-and-a  half  per  Cent.  Stock, 
belonging  to  the  plaintiff.  For  several  years,  W.  Jackson  Taylor  had  been  directed 
by  the  plaintiff  to  pay  the  sum  so  received  into  the  hands  of  the  defendants  (who 
carried  on  and  still  carry  on  the  business  of  bankers  in  London),  to  the  plaintiff^'s 
credit  in  account  with  Messrs.  Knapp  &  Co.,  who  then  carried  on  business  as  bankers 
at  Abingdon,  in  the  county  of  Beikshire  ;  and  during  all  the  time  aforesaid,  W.  Jackson 
Taylor  had  accordingly  so  paid  all  sums  so  received  by  him  as  aforesaid,  on  account 
of  the  plaintiff,  into  the  hands  of  the  defendants,  to  the  plaintifl''s  credit  in  account 
with  Messrs.  Knapp  &  Co. ;  and  that,  during  the  last  four  years  and  a  half,  W.  Jackson 
Taylor  had  so  done  as  a  matter  of  course,  and  without  having  received  any  specific 
directions  from  the  plaintiff  in  that  behalf.  W.  Jackson  Taylor  having  received  the 
said  sum  of  1271.  5s.  9d.  for  such  dividends  as  aforesaid,  on  account  of  [398]  the 
plaintiff;  in  October,  1847,  that  sum  was,  on  Thursday  the  14th  of  October,  1847, 
paid  by  him  to  the  defendants,  by  a  cheque,  on  which  was  written,  at  the  time 
when  it  was  delivered  to  the  defendants,  the  words  following : — "  To  the  credit  of 
James  Williams,  Esq.,  in  account  with  Knapp  &  Co.,  Abingdon.  Per  W.  Jack-son 
Tayloi."  The  defendants  were,  during  all  the  time  aforesaid,  the  London  agents 
of  Messrs.  Knapp  &  Co..  as  such  bankers  at  Abingdon ;  and  the  plaintiff  was,  during 
all  such  time  aforesaid,  and  until  the  stoppage  of  Messrs.  Knapp  &  Co  ,  a  customer  of, 
and  kept  an  account  with,  Messrs.  Knapp  &  Co.,  as  such  bankei's,  and  resided  at  or 
near  Abingdon  ;  and  he  was  not,  nor  was  W.  Jackson  Taylor,  during  any  of  the  time 
aforesaid,  a  customer  of,  nor  did  either  of  them  keep  any  account  with,  the  defendants. 
On  the  morning  of  Friday,  the  15th  of  October,  1847,  Messrs.  Knapp  &  Co.  stopped 
payment,  and  did  not  open  their  bank  for  business  on  or  after  that  day.  On  Saturday, 
the  16th  of  October,  1847,  W.  Jackson  Taylor  received  a  letter  from  the  plaintiff, 
desiring  that,  if  the  said  sum  of  1271.  5s.  9d.  had  not  then  been  paid  to  the  defendants, 
it  might  not  be  paid  to  them,  as  Knapp  &  Co.  had  failed  ;  and  on  the  morning  of  the 
same  day  the  plaintiff  came  to  town,  and  went  to  the  defendants'  banking-house,  and 
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saw  the  manager'  of  the  country  department  of  the  defendants'  business,  and  on  that 
occasion  told  the  manager,  that  he  had  applied  to  the  Abingdon  Bank  to  know  whether 
they  had  any  advice  of  the  payment  of  the  money  ;  and  finding  they  had  not,  the 
plaintiflf  demanded  to  have  it  back  from  the  defendants.  The  manager  thereupon 
said  "  that  he  could  not  treat  of  such  a  matter  ;  and  that  the  payment  had  been  advised 
in  the  usual  way  by  the  Friday  night's  post ;  and  that  their  custom  was  to  send  daily 
advice  to  Messrs.  Knapp  &  Co.  of  all  monies  received  for  them  during  the  day  previous 
to  that  on  which  such  advice  was  sent ;  that,  if  the  defendants  had  not  been  creditors, 
he  the  manager  might  have  [399]  gone  into  it,  but,  as  it  was,  it  was  a  question  for 
their  solicitors."  It  was  admitted  on  the  trial,  that  Messrs.  Knapp  &  Co.  committed  an 
act  of  bankruptcy  on  the  morning  of  Friday,  the  1.5th  of  October,  1847  ;  and  that  a 
fiat  issued  against  them,  founded  on  such  act  of  bankruptcy  ;  and  that,  on  the  morning 
of  Thursday,  the  14th  of  October,  1847,  when  the  baijking-house  of  the  defendants 
opened  for  business,  Messrs.  Knapp  &  Co.  wei'e  indebted  to  the  defendants,  on  balance 
of  accounts  between  them,  in  the  sum  of  61141.  6s.  ;  that  afterwards,  and  on  that  day, 
and  before  they  had  any  notice  of  Messrs.  Knapp  &  Co.  having  stopped  payment,  the 
defendants  paid,  by  the  order  of  Knapp  &  Co.,  divers  sums,  amounting  to  11571.  lis., 
and  received  on  that  day,  on  their  account,  before  they  had  any  such  notice,  divers  sums, 
which  (including  the  said  sum  of  I  271.  .5s.  9d.)  amounted  to  1 2541.  5s.  The  bill  of  excep- 
tions then  set  out  some  correspondence  between  the  plaintiff's  solicitor  and  the  defen- 
dants, upon  the  application  of  the  former  for  a  return  of  the  1271.  .5s.  9d  ;  and  the 
defendants,  in  one  of  their  letters  in  reply,  said,  "We  did  not  receive  notice  of  the 
stoppage  of  the  Abingdon  Bank  until  the  15th  ult. ;  and  consequently,  it  is  not  in  our 
power  to  leturn  the  1271.  5s.  9d." 

Upon  that  evidence,  the  plaintiff's  counsel  insisted  that  the  plaintiff  was  entitled 
to  recover,  if  the  juty  were  satisfied  that  the  defendants  did  receive  the  money  under 
the  circumstances  above  mentioned,  and  that  Knapp  &  Co.  stopped  payment  or 
became  bankrupt  before  the  money  had  been  transmitted  to  them,  or  before  the 
defendants  had  advised  Knapp  &  Co.  of  the  receipt  thereof,  or  before  Knapp  &  Co. 
had  received  or  adopted  the  receipt  of  the  money  by  the  defendants  on  their  behalf ; 
which  proposition  the  defendants'  counsel  denied,  and  insisted  that  the  said  sum  of 
money  had  been  paid  to  and  received  by  the  defendants  for  and  on  account  of  Messrs. 
Knapp  ife  Co.,  and  to  their  credit,  and  as  their  agents ;  and  that  there  was  [400]  no 
piivity  of  contiact  whatever  between  the  plaintiff  and  the  defendants ;  and  that  the 
plaintiff  had  authorised  and  allowed  the  money  so  to  be  paid  to  the  defendants,  as 
such  agents  of  and  to  the  credit  of  Messrs.  Knapp  &  Co. ;  and  that  the  defendants 
were  entitled  to  have  the  issue  found  for  them.  Whereupon  the  Lord  Chief  Baron 
directed  the  jury,  that,  if  from  the  facts  and  course  of  business  proved  they  were  of 
opinion,  that,  pieviously  to  the  sum  of  1271.  5s.  9d.  being  so  paid  to  the  defendants 
on  the  14th  of  October,  1847,  it  had  been  ai'ranged  and  agreed  between  the  plaintitt' 
and  Messrs.  Knapp  &  Co.,  that  Messrs.  Knapp  &  Co.  should  and  would  account  to  the 
plaintiff  for  the  monej'  which  should  from  time  to  time  be  paid  into  the  banking- 
house  of  the  defendants  to  the  plaintiff's  credit  in  account  with  Messrs.  Knapp  &  Co., 
and  that  the  defendants  should  carry  the  same  to  the  credit  of  Messrs.  Knapp  &  Co. 
in  the  account  between  them  and  the  defendants,  then  the  jury  ought  to  find  their 
verdict  on  the  issue  joined  in  favour  of  the  defendants.  The  jury  thereupon  found 
a  verdict  for  the  defendants. 

The  case  was  argued  (a)  by 

Watson  (with  whom  was  Corrie)  for  the  plaintiff.  This  payment  was  not,  under 
the  circumstances,  an  absolute  and  irrevocalile  payment  to  Knapp  &  Co.,  but  a  pay- 
ment subject  to  the  contingency  of  their  being  in  a  condition,  when  advised,  to  receive 
the  money.  It  was  paid  into  the  defendants'  bank  for  the  purpose  of  being  transferred 
to  Knapp  &  Co.,  and  they  might,  on  receipt  of  advice,  have  refused  to  accept  it. 
If,  between  the  time  of  payment  and  the  stoppage  of  Knapp  &  Co.,  the  situation  of 
the  parties  had  been  altered,  the  case  might  have  stood  on  a  different  ground.  As 
it  was,  the  payment  was  one  which  depended  on  the  adoption  of  Knapp  &  Co. 
[Cresswell,  J.  If  the  [401]  plaintiff  agreed  that  the  money,  when  paid  into  the 
defendants'  bank,  should  be  carried  to  the  credit  of  Knapp  &  Co.  in  account  between 

(a)  Before  Patteson,  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  Cresswell,  J.,  Erie,  J., 
and  Williams,  J. 
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them  and  the  defendants,  and  it  was  so  carried,  how  can  be  recover  it  back  T\     In  a 
case  of  Steveiis  v.  Masferman,(a)  Lord  Abinger,  C.  B.,  ruled  that  .such  a  payment  might 
be  countermanded.     The  case  is  without  authority  in  the  books  ;   but,  considering 
the  defendants  as  agents  of  Knapp  i%  Co.,  the  general  rule  applies,  that  "  an  agent  is 
not  exempt  from  personal  responsibility,  where  he  chooses,  by  his  own  act  or  contract, 
voluntarily  to  incur  it,  or  where,  from  his  own  conduct  or  the  form  of   the  act  or 
contract,  it  is  necessarily  implied  or  created  by  operation  of  law  "  (Story  on  Agency, 
sect.  262).     Thus,  where  an  agent  received  from  his  principal  abroad  a  bar  of  silver, 
and  took  it  to  the  plaintiff,  a  gold-refiner,  who  melted  it,  and  sent  a  piece  to  an  assayer 
to  be  assayed,  at  the  agent's  expense,  and  then  paid  the  price  according  to  the  supposed 
value,  as  stated  in  the  assayer's  certificate,  which  proved  incorrect,  it  was  held  that 
the  plaintiff  might,  after  having  offered  to  return  the  bar,  maintain  an  action  for  money 
had  and  received  against  the  agent,  for  the   price  thus  paid  to  him  under  a  mistake, 
although  he  had  forwarded  his  account  to  his  principal  and  in  it  had  placed  to  the 
credit  of  his  principal  the  price  received  :  Co.r  v.  Prentice  (3  M.  &  Sel.  344).     Lord 
EUenborough,  C.  J.,  there  says,   "  I  take  it  to  be  clear  that  an  agent  who  receives 
money  for  his  principal  is  liable  as  a  principal,  so  long  as  he  stands  in  his  original 
situation,  and  until  there  has  been  a  change  of  circumstances,  by  his  having  paid  over 
the  money  to  his  principal,  or  done  something  equivalent  to  it."     BuUer  v.  Harrison 
(Cowp.  565)  also  decided,  that  if  money  be  paid  by  mistake  to  an  agent,  and  placed 
by  him  to  the  account  of  his  principal,  but  not  paid  over,  an  action  [402]  for  money 
had  and  received  will  lie  against  the  agent ;  also,  that  the  mere  passing  such  money 
in  account,  or  making  rest,  without  any  new  credit  given,  fresh  bills  accepted,  or 
further  sum  advanced  for  the  principal  in  consequence  of  it,  is  not  equivalent  to  a  pay- 
ment of  it  over.     In  McCarthy  v.  Colvin  (9  A.  &  E.  607),  the  agent  had  remitted  the 
money  according  to  his  principal's  direction,  and  that  was  considered  equivalent  to 
payment.     Besides,  the  bankruptcy  operated  as  a  revocation  of  the  authority  of  the 
defendants  to  receive  money  on  account  of  their  principal.     [Maule,  J.     If  the  agree- 
ment was,  that  the  defendants  might  place  the  money  to  the  plaintiff's  credit  in  account 
with   Knapp  &   Co.,   and    they  do   so,    Knapp  &  Co.  are  indebted  to  the  plaintiff. 
Suppose  the  plaintiff  had  been  indebted  to  a  third  person,  and  had  allowed  the  defend- 
ants to  pay  money  which  they  received  on  his  behalf  in  satisfaction  of  that  debt,  and 
they  did  so,  would  not  that  have  been  equivalent  to  payment  to  him  ?]     If  Knapp 
&  Co.  had  become  bankrupt  on  the  13th,  or  had  died  on  the  14th,  the  payment  would 
have  been  revocable  ;  and  it  is  equally  so,  unless  they  adopt  it  after  advice. 

Martin  (F.  Robinson  with  him)  appeared  for  the  defendants,  but  was  not  called 
upon  to  argue. 

Patteson,  J.  We  are  all  of  opinion  that  the  Lord  Chief  Baron  was  quite  right, 
and  that  the  point  which  he  put  to  the  jury  was  the  material  point.  The  question 
depends  upon  the  course  of  dealing  between  the  parties.  The  plaintiff  agrees  with 
Knapp  &  Co.  that  the  money  shall  be  received  by  them  from  his  broker,  and  that  the 
broker  shall  pay  it  to  them  through  the  London  bank — not  that  the  specific  ear-marked 
money  which  was  paid  in  shall  be  sent.  Then,  the  moment  the  money  is  paid  into 
the  London  bank,  it  is  paid  to  Knapp  &  Co.     The  matter  is  perfectly  clear. 

Judgment  affirmed. 

[403]  Chaplin  v.  Clarke.  June  18,  1849. — In  an  action  by  an  allottee  of  shares 
in  a  projected  Joint-stock  Company  to  recover  back  the  deposit,  the  plaintiff  gave 
secondary  evidence  of  the  letter  of  allotment,  the  original  having  been  lost,  but 
did  not  produce  the  letter  of  application.  The  letter  of  allotment  was  headed 
"Not  transferable."  The  plaintitf  also  gave  in  evidence  the  bankers'  receipt, 
stamped  with  a  20s.  stamp.  The  deposit  was  paid  in  the  year  1841,  and  in  the 
year  1842  the  plaintiff  wrote  a  letter,  complaining  that  he  had  not  received  his 
shares  in  exchange  ;  to  which  an  answer  was  returned,  that  every  effort  was  being 
made  to  apply  to  Parliament.  Nothing  further  was  done : — Held,  in  the  Exchequer 
Chamber,  on  exceptions  to  the  ruling  of  Pollock,  C.  B.,  there  was  sufficient 
evidence  of  the  abandonment  of  the  scheme,  and  that  the  plaintiff  was  entitled 

(o)  Not  reported.     It  was  stated  that  a  bill  of  exceptions  was  tendered  to  such 
ruling;  but  his  Lordship  died  before  it  was  sealed. 
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to  recover  as  upon  a  failure  of  consideration  ;  for  if  there  was  no  letter  of  applica- 
tion, the  letter  of  allotment  and  payment  of  the  deposit  constituted  the  contract ; 
if  there  was  a  letter  of  application,  the  words  "  Not  transferable  "  imposed  a  new 
term. — Also,  that  the  banker's  receipt  so  stamped  was  admissible  in  evidence. 

[Applied,  Ward  v.  Lord  Londeshorough,  1852,  12  C.  B.  2.52;  C'arlill  v.  Carbolic  Smoke 
Ball  Company,  [1892]  2  Q.  B.  484.  Approved,  Mwiixifl  v.  Lord  Londeshorough,  1854, 
3  EL  &  Bl.  307.     Referred  to,  Moore  v.  Garwood,  p.  681,  post.] 

This  was  a  bill  of  exceptions  to  the  ruling  of  the  Lord  Chief  Baron,  on  the  second 
trial  of  this  cause,  at  the  London  Sittings  after  Hilary  Term,  1848.  The  action  was 
brought  by  an  allottee  of  shares  in  a  Joint-stock  Company,  to  recover  the  amount  of 
deposits  paid  Vjy  him,  the  scheme  having  been  abandoned.  In  addition  to  the  facts 
proved  at  the  first  trial,  which  are  fully  stated  in  the  case  of  Clarke  v.  Chaplin  (1  Exch. 
26),  the  plaintiff  gave  secondary  evidence  of  the  letter  of  allotment,  after  proving  that 
it  was  annexed  to  the  cheque  given  to  the  bankers,  and  that  they  had  searched  for 
and  could  not  find  it.  The  letter  of  allotment  was  headed  "Not  ti'ansferable  ;  "  and, 
after  notifying  in  the  usual  form  the  allotment  of  shares,  and  requiiing  payment  of 
the  deposit  into  the  bankeis,  it  is  stated,  "  This  letter  most  be  produced  at  the  time 
of  payment."  ^Ihe  letter  of  application  was  not  given  in  evidence,  but  the  plaintitt' 
shewed  what  was  the  usual  form  of  such  a  letter.  The  defendant's  counsel  objected, 
first,  that  the  letter  of  application  ought  also  to  have  been  given  in  evidence,  as  the 
two  together  constituted  the  contract,  and  that  they  were  inadmissible  for  want  of 
a  stamp  ;  secondlj^  that  the  document  given  by  the  bankers,  on  receipt  of  the  deposit, 
required  a  receipt  stamp  ;  thirdly,  that  there  was  not  sufliieient  evidence  of  the  abandon- 
ment of  the  scheme  to  entitle  the  plaintiff'  to  recover. (/;)  The  learned  Judge  overruled 
the  objections,  and  a  verdict  was  [404]  found  for  the  plaintifi'.  The  defendant's 
counsel  having  tendei'ed  a  bill  of  exceptions,  the  case  was  now  argued  (a)  by 

Sir  F.  Thesiger  (with  whom  was  Oglej,  for  the  plaintitt"  in  error.  First,  in  order 
to  prove  the  consideration  for  the  contract,  and  that  such  consideration  failed,  the 
plaintitt'  was  bound  to  give  in  evidence  the  letter  of  application,  as  well  as  the  letter 
of  allotment.  The  two  together  constituted  the  contract :  Holt  v.  Squire  (R.  &  M. 
282) ;  and  they  were  inadmissible  for  want  of  a  stamp.  The  plaintiff  failed  to  shew 
any  variance  between  the  two  documents.  In  JVontner  v.  Shairi)  (4  C.  B.  404),  and 
Vollans  V.  Fletcher  (1  Exch.  20),  the  letters  of  application  were  in  evidence;  and  so  it 
appeared  that  the  letters  of  allotment  were  not  a  simple  acceptance  of  the  proposals, 
but  engrafted  new  terms.  The  words  "  not  transfei-able "  cannot  be  said  to  have 
introduced  any  variance  in  the  teims  of  the  contract ;  for  the  letter  of  application  is 
not  produced,  and  a  contract  of  this  description  cannot  be  transferred  at  law,  since 
it  is  not  a  conveyance  of  the  shares  themselves,  but  an  agreement  that  the  allottee 
shall  thereafter  have  them.  That  is  a  mere  chose  in  action,  which  is  clearly  not  trans- 
ferable at  law.  The  letter  of  allotment  does  not  introduce  any  new  term,  but  merely 
explains  the  existing  law.  In  Duke  v.  Andrews  (2  id.  290),  the  defendant  applied  for 
an  unqualified  allotment  of  shares,  and  he  did  not  adopt  the  allotment  made,  by  pay- 
ment of  the  deposit ;  here  the  contract  was  complete.  In  U'illei/v.  I'arralf  (3  id.  211), 
the  Court  treated  the  point  as  decided  by  Vollans  v.  Fletcher. 

Secondly,  the  document  given  by  the  bankers,  on  receipt  of  the  deposit,  was  not 
properly  stamped.  If  it  be  consi-[405]-dered  as  forming  a  portion  of  the  contract, 
the  stamp  is  insufficient  under  the  55  Geo.  3,  c.  184,  Schedule,  pt.  I.,  tit.  "  Agreement." 
If  it  be  a  receipt,  it  is  not  within  the  exemption  of  that  Act :  Schedule,  tit.  "  Receipt "  ; 
for  it  is  not  a  receipt  given  for  money  deposited  in  the  hands  of  a  banker  to  be 
accounted  for  on  demand ;  and  fuither,  it  is  expressed  to  be  received  of  another  person 
than  the  person  to  whom  the  same  is  to  be  accounted  for.  The  contract  created  a 
debt,  and  this  document  is  a  receipt  in  discharge  of  it,  and  ought  to  have  been  stamped 
as  such. 

Thirdly,  the  plaintitt'  is  not  entitled  to  recover  as  upon  a  failure  of  consideration, 

(b)  It  was  also  objected,  that  there  was  no  evidence  that  the  money  had  reached 
the  hands  of  the  defendant ;  but  that  objection  was  abandoned  by  the  defendant's 
counsel,  on  the  argument  in  the  Court  of  error. 

(a)  Before  Fatteson,  J.,  Coleridge,  J.,  Coltman,  J.,  Maule,  J.,  Wightman,  J., 
Cresswell,  J.,  Erie,  J.,  and  Williams,  J. 
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for  he  has  not  performed  his  piirt  of  the  contract.  In  JVahtab  v.  Spofiiswoode  (15  M. 
&  W.  501 ),  the  plaintiff  offered  to  do  all  that  the  contract  required  of  her.  Here  the 
plaintiff  .should  have  proved  that  he  attended  at  the  offices  of  the  Company  to  sign 
the  parliamentary  contract,  and  there  demanded  shares  in  exchange  for  his  receipt. 
He  was  also  bound  to  give  distinct  evidence  that  the  project  was  altogether  abandoned. 
The  lett«r  of  the  17th  of  February,  1842,  from  the  secretary  of  the  Company,  is  no 
proof  of  that ;  and  all  that  is  stated  in  the  case  is,  that,  in  1841,  the  undertaking 
failed. 

Willes,  for  the  defendant  in  error.  First,  there  was  ample  evidence  of  the  contract, 
without  the  production  of  the  letter  of  application.  The  bankers,  who  are  the  defen- 
dant's agents,  gave  a  receipt  shewing  the  purpose  for  which  the  money  was  paid  ;  and 
the  plaintifi'  afterwards  wrote  a  letter,  stating  that  he  had  paid  1 001.  for  shares  in  the 
Company,  which  the  defendant  does  not  deny.  Then,  secondary  evidence  was  given 
of  the  letter  of  allotment,  which  was  annexed  to  the  cheque  given  to  the  defendant's 
agents,  the  bankers,  and  which,  in  the  course  of  their  business,  would  be  leturned  to 
the  person  who  opened  the  account  [406]  with  them.  It  does  not  appear  that  the 
letters  of  application  and  allotment  were  not  stamped.  The  latter  was  in  the  possession 
of  the  defendant,  and  he  was  called  upon  to  produce  it,  but  did  not ;  and  therefore, 
as  against  him,  it  must  be  taken  to  have  been  properly  stamped.  1  hough  it  was  not 
stamped  at  the  time  it  issued  from  the  Company's  office,  it  might  have  been  so  after- 
wards. But  no  stamp  was  required,  for  the  letter  of  allotment  superadded  certain 
terms  ;  namely,  that  it  was  not  transferable,  and  that  it  must  be  produced  at  the  time 
of  paying  the  deposit ;  so  that,  if  the  plaintiff  lost  the  letter,  he  could  not  become 
a  shareholder.  Duke  v.  Andreics  (2  Exch.  290),  JFilley  v.  Parratt  (3  id.  211),  and 
Vollans  v.  Flelcker  (1  id.  20),  are  authorities  in  point.  It  is  true  that  a  contract  of  this 
description  is  not  transferable  at  law  ;  but  the  beneficial  interest  may  be  transferred 
in  equity  ;  and  the  assignee,  after  notice  to  the  Company,  would  be  entitled  to  all  the 
rights  of  the  assignor :  JVinch  v.  KeeUy  (1  T.  R.  619),  Dangtrfidd  v.  Thomas  (9  A.  &  E. 
292).  In  that  respect  a  Joint-stock  Company  differs  from  an  ordinary  partnership. 
Besides,  this  Company  was  projected  before  the  7  &  8  Vict.  c.  1 10.  The  effect  of  the 
words  "  Not  transferable  "  w;is  to  convert  the  Company  into  an  ordinary  partnership, 
so  far  as  related  to  the  transfer  of  shares,  and  to  render  the  shaies  unmarketable. 

Secondly,  the  document  given  to  the  plaintiff,  on  payment  of  the  deposit,  did  not 
require  a  stamp,  for  it  was  a  banker's  accountable  receipt,  and  within  the  exemption  of 
the  55  Geo.  3,  c.  184,  Schedule,  tit.  "Receipt."  The  point  was  expressly  decided 
in  Clarke  v.  Chaplin  (1  Exch.  26). 

Thirdly,  the  facts  proved  are  sufficient  to  entitle  the  plaintiff  to  recover,  as  upon 
a  failure  of  consideration  :  JVahtab  v.  Spottiswoode  (15  M.  &  W.  501),  Xockels  v.  Crosby 
(3  B.  &  C.  814).  It  is  clear  [407]  that  the  project  was  abandoned,  for  the  money 
paid  as  deposits  was  inadequate  to  enable  the  Company  to  apply  to  Parliament.  The 
failure  to  establish  the  Company  within  a  reasonable  time  was  a  failure  altogether. 

Sir  F.  The-siger,  iu  reply.  The  letter  of  application,  which  formed  pait  of  the 
contract,  was  not  shewn  to  be  in  the  possession  of  the  defendant  or  any  agent  of 
his,  and  the  plaintiff  was  not  in  a  condition  to  prove  its  contents  by  parol.  With 
respect  to  the  letter  of  allotment,  if  the  bankers  are  to  be  treated  as  the  agents  of  the 
defendant,  there  is  no  such  default  on  his  part  as  would  raise  any  presumption  against 
him  :  for  a  search  was  made  by  the  bankers,  and  the  document  could  not  be  found. 
The  case,  therefore,  does  not  come  within  the  rule  laid  down  in  Crisp  v.  Anderson 
(1  Stark.  35).  If  it  appear,  by  cross-examination  or  otherwise,  that  a  document  has 
not  been  properly  stamped,  then,  although  it  has  been  lost,  or  destroyed  even  fraudu- 
lently l)y  the  party  who  objects  to  the  want  of  a  stamp,  no  verbal  evidence  thereof 
can  be  admitted  :  Chit.  "  Stamps,"  sec.  9  ;  Bex  v.  Castle  Morton  (3  B.  &  Aid.  588), 
Bippiner  v.  Wright  (2  B.  &  Aid.  478).  [Maule,  J.  If  the  contract  was  made  by  the 
letter  of  allotment,  coupled  with  the  payment  of  the  deposit,  then  it  was  not  an 
agreement  within  the  Stamp  Act.  An  offer  in  writing  accepted  by  parol  does  not 
require  a  stamp.]  The  plaintiff  should  have  proved,  by  distinct  affirmative  evidence, 
that  the  letter  of  allotment  did  vary  from  the  letter  of  application.  The  words  "  Not 
transferable  "  introduced  no  new  term  ;  for  there  is  no  difference  between  a  contract 
of  this  description  and  any  other  :  it  creates  a  mere  chose  in  action.  Then,  as  to  the 
stamp  upon  the  receipt.  The  23  Geo.  3,  c.  49,  s.  14,  requires  all  receipts  to  be 
stamped  before  they  are  written.     The  35  Geo.  3,  c.  55,  s.  11,  provides,  that  receipts 
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may  be  stamped  within  certain  periods,  upon  payment  of  penalties.  Then  the 
question  is,  whether  [408]  this  receipt  was  admissible  under  the  55  Geo.  3,  e.  184, 
s.  10,  which  provides,  that  all  instruments,  upon  which  any  stamp  shall  have  been 
used  of  an  improper  denomination,  but  of  equal  or  greater  value  than  the  stamp  which 
ought  to  have  been  used,  shall  be  deemed  valid  and  effectual  in  law,  except  in  cases 
whei'e  the  stamp  used  on  such  instrument  shall  have  been  specially  appropriated  to 
any  other  instrument  by  having  its  name  on  the  face  thereof.  This  instrument 
should  have  been  impressed  with  a  stamp  of  the  denomination  of  "receipt"  upon  it. 
[Cresswell,  J.  Assuming  that  to  be  so,  it  is  stamped  with  a  wrong  stamp;  but  that 
stamp  is  not  specially  appropriated  to  any  other  instrument  by  having  its  name  on 
the  face  thereof ;  it  comes,  therefore,  within  the  healing  part  of  the  10th  section 
of  the  55  Geo.  3,  c.  184.]  The  remaining  point  is,  whether  the  plaintiff  has  done 
sufficient  to  entitle  him  to  recover  back  the  deposit.  Now,  the  lettei'  of  the  17th  of 
February,  184:2,  shewed  that  endeavours  were  at  that  time  being  made  to  carry  the 
project  into  effect,  but  the  subscribers  having  refused  to  sign  the  parliamentary 
contract,  the  undertaking  failed;  and  yet,  if  the  plaintiff  is  entitled  to  recover,  each 
party  may  insist  upon  that  failure  which  he  has  partly  caused.  [He  also  referred  to 
the  37  Geo.  3,  c.  136,  s.  5  ;  Chit.  "Stamps,"  p.  51.] 

Patteson,  J.  We  are  of  opinion  that  the  ruling  of  the  Lord  Chief  Baron  was 
right.  The  plaintiff  proved  that  the  money  was  paid  upon  some  contract,  for  he  gave 
secondary  evidence,  as  he  was  entitled  to  do,  of  the  letter  of  allotment.  He  then 
shewed  what  was  the  usual  form  of  a  letter  of  application,  but  he  did  not  prove  that 
a  letter  of  application  in  that  form,  or,  indeed,  that  any,  was  sent.  If  no  letter  of 
application  was  sent,  there  was  no  written  contract,  because  the  letter  of  allotment 
was  the  first  writing,  and  that  was  only  an  assent  to  an  offer  by  parol.  If  a  letter  of 
application  was  sent,  there  was  a  variance  in  the  terms  of  the  two  documents ;  for  the 
Court  of  Exchequer  [409]  have  held,  that  the  words  "  Not  transferable  "  in  a  letter  of 
allotment  impose  a  new  term,  and  in  that  decision  we  concur.  Then  it  is  argued, 
that  the  document  given  by  the  bankers,  on  receipt  of  the  deposit,  required  a  receipt 
stamp.  It  is  not  necessary  to  decide  whether  that  document  was  an  accountable  receipt 
within  the  exemption  of  the  55  Geo.  3,  c.  184  ;  because,  assuming  it  to  be  a  receipt 
for  a  debt,  it  is  clear  that,  by  the  10th  section  of  that  Act,  where  a  document  is  not 
required  to  be  stamped  with  a  stamp  of  a  particular  denomination,  it  is  sufficient  if 
any  stamp  be  impressed,  provided  it  be  of  the  right  amount  and  is  not  specifically 
appropriated  to  any  other  instrument.  The  remaining  question  is,  whether  the 
plaintiflP  is  entitled  to  recover  as  upon  a  failure  of  consideration.  In  the  year  1841 
the  money  was  paid,  and  the  plaintiff'  wrote  a  letter,  saying  that  he  had  never  had 
the  shares  upon  the  faith  of  which  it  was  paid.  In  February,  1842,  an  answer  is 
returned  to  that  letter,  stating  that  efforts  are  being  made  to  cany  the  project  into 
effect.  Nothing  more  takes  place  until  the  [iresent  action  is  brought.  The  defendant 
was  one  of  the  directors,  whose  duty  it  was  to  intimate  that  some  further  step  had 
been  taken,  if  any  in  fact  had  been.  But,  though  the  plaintiff'  complained  that  he  had 
paid  his  money  and  could  not  get  his  shares,  nothing  further  takes  place.  It  is  clear 
that  there  was  a  failure  of  consideration,  and  that  the  ruling  of  the  Lord  Chief  Baron 
was  correct. 

Judgment  affirmed. 

Memorandum. 

On  the  11th  of  July,  Sir  Thomas  Coltman,  Knight,  one  of  the  Judges  of  the 
Common  Bench,  died,  after  a  short  illness,  at  his  residence  in  Hyde  Park  Gardens. 
He  was  succeeded  by  Thomas  Noon  Talfourd,  Serjeant-at-law. 


[410]    Exchequer  Reports.     Michaelmas  Term,  13  V^ict. 

FoLLETT  AND  OTHERS,  Assignees  of  Treacher,  a  Bankrupt  v.  MoORE.  Nov.  14, 
1849. — The  defendant  lent  T.  5001.,  and  received  from  him  a  document  whereby 
he  promised  to  pay  the  defendant  or  his  order,  on  demand,  5001.,  with  71  per 
cent,  interest,  and  also  to  gi\e  the  defendant  a  life  policy,  and  the  lease  of  a 
house.  The  lease  and  policy  wei'e  deposited  within  a  few  day.s,  and  some  weeks 
afterwards  T.  executed  an  assignment  of  the  lease  to  the  defendant,  as  a  security 


4  EX.  411.  FOLLETT    1".  MOORE  1273 

for  repayment  of  the  5001.,  and  interest  at  51.  per  cent.  T.  subsequently  made 
several  payments  of  interest  at  71.  per  cent. : — Held,  that  the  above  document 
was  not  within  the  protection  of  the  3  &  4  Will,  i,  c.  98,  s.  7  ;  for  it  was  not  a 
promissory  note,  inasmuch  as  it  contained  a  promise  to  pay  money,  and  also  to  do 
another  act ;  that  the  loan  was  not  protected  by  the  2  &  3  Vict.  c.  37,  because 
it  was  accompanied  by  a  real  security  ;  and  that,  the  assignment  being  part  of 
the  same  transaction,  the  whole  was  usurious  and  void  under  the  12  Anne, 
Stat.  2,  c.  16,  and  the  assignees  of  T.,  who  had  become  bankrupt,  were  entitled  to 
recover  both  the  lease  and  policy. — Qufere,  whether,  if  the  document  had  been 
a  promissory  note,  the  loan  would  have  been  protected  by  the  3  &  4  Will.  4, 
c.  98,  s.  7,  it  being  further  secured  by  an  interest  in  land. 

[S.  C.  19  L.  J.  Ex.  6.] 

This  was  an  action  of  trover,  for  the  conversion  of  an  indenture  of  lease  and  of 
a  policy  of  assurance.  The  declaration  was  in  the  usual  form,  and  the  defendant 
pleaded  fiist,  not  guilty ;  and,  secondly,  a  denial  of  the  plaintiffs'  property  as 
assignees ;  and  issues  were  joined  on  these  pleas.  The  cause  came  on  for  trial  at  the 
London  Sittings  after  Trinity  Term,  1848,  when  a  verdict  was  by  consent  entered 
for  the  plaintiff's,  for  the  damages  in  the  declaration,  subject  to  the  following  special 
case  : — - 

The  bankrupt,  on  the  1st  February,  1844,  applied  to  the  defendant  for  a  loan  of 
5001.,  by  a  letter,  of  which  the  following  is  a  copy  :  — 

"February  1,  1844. 

"  Dear  Moore, — Will  you  oblige  me  with  a  loan  of  5001.  on  a  bill  for  the  same, 
and  I  will  give  }'ou  my  life  policy  in  the  County  Fire  Office  for  5001.,  and  the  lease 
of  my  house  at  57  Quadrant,  as  security. — Yours  truly,  "  W.  H.  Tre.\cher." 

[411]  The  defendant  advanced  the  5001.,  and  received  the  following  note  from  the 
bankrupt : — 

"£500.  "London,  2nd  February,  1844. 

"  I  promise  to  paj'  Mr.  Henry  Charles  Moore,  or  his  order,  on  demand,  the  sum  of 
5001.,  for  which  I  agree  to  pay  him  71.  per  cent,  per  annum,  and  also  to  give  the  said 
H.  C.  Moore  my  life  policy  in  the  County  Fire  Office  for  5001.,  and  the  lease  of  my 
house,  Xo.  57  Quadrant,  to  receive  all  benefit  arising  from  the  same  in  default  of 
payment  of  the  above  5001.,  which  sum  I  have  this  day  borrowed  of  him. 

"  W.  H.  Treacher." 

The  lease  and  policy  were  not  at  that  time  deposited  with  the  defendant,  but  they 
were  so  deposited  a  few  days  afterwards,  according  to  the  agreement.  Up  to  this 
time  no  mention  appears  to  have  been  made  between  the  defendant  and  the  bankrupt 
of  any  more  formal  security.  Between  this  time  and  the  26th  February,  1844,  in  con- 
sequence of  an  application  by  the  defendant  to  the  bankrupt,  the  latter  applied  to  Mr. 
Tarrant,  a  solicitoi-,  on  the  subject ;  and  he,  acting  as  solicitor  for  both  parties,  pre- 
pared a  deed  of  assignment,  which  was  executed  by  the  bankiupt  and  delivered  to  the 
defendant. 

The  case  then  set  out  the  deed,  dated  the  26th  February,  1S44,  whereby  the  bank- 
rupt, in  consideration  of  the  sum  of  5001.,  assigned  to  the  defendant  the  above-men- 
tioned lease  and  policy  for  securing  payment  of  the  5001.  on  the  2nd  February,  1845, 
and  interest  at  the  rate  of  51.  per  cent,  per  annum  in  the  mean  time. 

Since  the  time  when  the  5001.  was  advanced,  171.  10s.  was  paid  half-yearly  for 
interest  on  the  loan,  by  the  bankrupt  to  the  defendant. 

The  bankruptcy  took  place  in  June,  1847.  After  the  plaintiffs  became  assignees, 
and  before  the  commencement  of  this  action,  the  defendant  converted  the  lease  and 
[412]  policy  to  his  own  use.  It  is  agreed  that  the  Court  may  draw  such  inferences 
from  the  above  statements  as  they  think  a  jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  Courl  is,  whether,  under  the  above  circum- 
stances, the  title  of  the  defendant  to  the  lease  and  policy,  or  either  of  them,  is 
invalidated  by  the  statutes  relating  to  usury,  so  as  to  entitle  the  plaintiff's,  as  assignees, 
to  recover  in  this  action  the  lease  and  policy,  or  either  of  them. 

Cleasby,  for  the  plaintiff.     The  plaintiffs  are  entitled  to  recover  both  the  lease  and 
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the  policy.  The  tninsaction  is  usurious  and  void  under  the  12  Anne,  stat.  2,  c.  16; 
and  it  is  not  protected  by  the  2  &  3  Vict.  c.  37,  because  the  money  was  lent  on  the 
security  of  an  estate  or  interest  in  land.  An  agreement  taken  out  of  the  operation  of 
the  latter  statute  must  be  construed  as  it  would  have  been  before  the  statute  passed. 
In  Berrini/fon  v.  Collis  (5  Bing.  N.  C.  332),  it  was  held  that  a  loan  of  money,  at  more 
than  51.  per  cent.,  upon  the  security  of  the  deposit  of  a  lease,  a  warrant  of  attorney, 
and  a  promi.ssory  note,  was  not  pi'otected  by  the  3  &  •!  Will.  4,  c.  98,  s.  7.  So,  where 
a  bond  was  conditioned  for  the  lepaj'ment  of  6001.,  advanced  on  the  7th  of  January, 
1837,  with  interest  at  51.  percent.,  to  be  computed  from  the  1st  of  January,  1837, 
payable  every  1st  of  July  and  1st  of  January,  the  first  payment  to  be  made  on  the 
1st  of  July,  1837,  the  loan  being  also  secured  by  a  deposit  of  title  deeds  of  leasehold 
property  in  land  ;  that  was  held  a  contract  not  protected  by  the  2  &  3  Vict.  c.  37  ; 
Hodgkimmi  v.  Wyntt  (4  Q.  B.  749).  [Parke,  B.  There  was  no  clause  in  the  7  Will.  4 
&  1  Vict.  c.  80,  which  rendered  the  loan  illegal  if  secured  on  land.  That  is  pointed 
out  in  Doc  d.  Hmu/hton  v.  King  {II  M.  &  W.  333).]  Here  there  was  an  express 
agreement  to  paj'  71.  per  cent,  interest,  and  also  to  give  a  real  [413]  security.  [Parke,  B. 
If  the  usuiious  ti'ansaction  is  superseded  by  the  second  agreement  reserving  legal 
interest,  then  the  contract  is  valid.]  The  meaning  of  the  proviso  is  not  that,  so  far 
as  regards  the  real  security,  it  shall  not  be  bound  for  any  loan  at  intei'est  beyond 
51.  per  cent.,  but  that  the  enacting  clause  shall  not  extend  to  any  loan  at  more 
than  51.  per  cent.,  if  secured-  on  land.  The  case  must  be  viewed  with  reference 
to  the  12  Anne,  stat.  2,  c.  16,  which  having  rendered  void  the  usurious  contract, 
the  law  gives  a  right  to  recover  back  the  securities.  [Parke,  B.  If  the  deed  of 
assignment  is  what  it  purports  on  its  face  to  be,  the  second  agreement  would  be  valid  : 
Barnes  v.  Hedk//  (2  Taunt  184).]  In  1  Wms.  Saund.  295  b.,  note  (i),  it  is  said— "A 
fresh  security,  given  for  the  balance  of  a  debt  originally  usurious,  is  equally  void 
with  the  original  security." 

Crowder,  for  the  defendant.  The  defendant  is  entitled  to  judgment,  whether'  this 
transaction  be  considered  as  one  contract  or  as  two  separate  contracts.  It  is 
onneccssary  to  corrtend  that  the  case  falls  within  the  2  &  3  Vict.  c.  37,  because  it 
is  protected  by  the  3  &  4  Will.  4,  c.  98,  s.  7,  which  is  a  perniarrent  .Act,  and  unrepealed. 
But  for  that  Act,  it  is  conceded  that  the  case  would  be  within  the  12  Anne,  stat.  2, 
c.  16,  which  rendered  void  all  securities  relating  to  usurious  contracts.  That  enact- 
meirt,  however,  is  materially  altered  by  the  3  &  4  Will.  4,  c.  £8,  s.  7,(i)  which  excepts 
from  the  operation  of  the  usrrry  laws  bills  of  ex  [414]  change  and  pr-omissory  notes 
at  thr-ee  months'  date  or'  less.  Therefore,  a  loan  at  more  than  51.  per  cent,  on  such 
a  security  is  rrow  valid  :  J'allancc  v.  Siddd  (6  A.  &  E.  932).  Here,  then,  is  a  valid 
promissory  note,  upon  which  a  bona  fide  loan  has  been  made,  and  the  deposit  of  the 
lease  and  the  policy,  as  a  collateral  security,  cannot  invalidate  the  note.  The  statute 
not  only  declar-es  that  a  loan  upon  such  a  note  shall  be  valid,  but  also  that  the 
parties  to  the  corrtract  shall  not  be  subject  to  the  penalties  of  the  statute  of  Arrne. 
Then  how  can  they  be  so  subject,  because  there  is  also  a  firrther  security  on  land  1  In 
Doe  d.  Haughlon  v.  King  (11  M.  &  W.  333),  it  was  hehl,  that  wher-e  the  priircipal 
object  of  the  trairsaction  was  the  discourrting  of  a  pi'oniissor'y  note,  arrd  a  mortgage 
was  given  as  a  collater'al  secur'ity  irr  the  event  of  the  note  rrot  l^eirrg  paid,  the  ti'arrsac- 
tiorr  was  rrot  usurious,  but  the  mortgage  was  valid  irrdeperrdently  of  the  7  Will.  4  & 
1  Vict.  c.  8,  and  the  2  &  3  Vict.  c.  27.  Lord  Abinger,  C.  B.,  there  says — "The  jury 
by  their  verdict  have  determined  that  the  discounting  of  the  note  was  a  borra  fide 

{b)  Sect.  7  enacts,  "that  rro  bill  of  exchange  or  promissory  note  made  payable  at 
or  within  three  months  after  the  date  thereof,  or  not  having  mor'e  tharr  thr-ee  morrths 
to  run,  shall,  by  reason  of  any  interest  taken  thereon  or  raised  thereby,  or  any  agree- 
meirt  to  pay  or  receive  or  allow  inter-est  in  discounting,  negotiating,  or  tr-ansferring  the 
same,  be  void  ;  nor  shall  the  liability  of  arry  party  to  any  bill  of  exchange  or'  pr-omis- 
sory  note  be  affected  by  reason  of  any  statute  or  law  irr  for-ce  for  the  prevention  of 
usur\' ;  nor  shall  any  person  or  persons  drawirrg,  accepting,  indorsing,  or  signing  any 
such  bill  or  note,  or  lending  any  money,  or  taking  mor-e  than  the  present  I'ate  of  legal 
interest  in  Gr-eat  Britain  and  Ireland  r-espectively,  for  the  loan  of  morrey  on  any  such 
bill  or  note,  be  subject  to  any  penalties  under  any  statute  or  law  r-elating  to  usury,  or 
any  other  peiralty  or  forfeiture,  anything  irr  airy  law  or  statute  r-elating  to  usur-y  in  any 
part  of  the  United  Kirrgdom  to  the  contrar-y  notwithstanding." 
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transaction  ;  and  they  have,  therefore,  established  the  validity  of  the  collateral 
seciirit}'."  Also,  where  a  warrant  of  attorney  was  given  to  secure  the  payment  of  a 
bill  protected  from  the  opei-ation  of  the  usury  laws  by  the  3  &  4  Will.  4,  c.  98,  s.  7, 
it  was  held,  that  the  statute  protected  the  warrant  of  attorney  also  :  Connop  v. 
Meakf  (2  A.  &  E.  326).  Here  the  money  was  advanced  upon  the  note,  and  the  lease 
was  not  deposited  until  some  days  afterwards. 

Cleasby,  in  reply.  This  transaction  is  not  protected  by  the  3  &  4  Will.  4,  c.  98, 
s.  7.  That  statute  only  renders  valid  usurious  loans  on  certain  bills  of  exchange  or 
pro[415]-missory  notes  ;  but  the  agreement  upon  which  this  advance  w-as  made  is 
not  a  bill  or  note.  In  Bayley  on  Bills,  p.  10,  it  is  said,  that  "bills  must  be  for  the 
payment  of  money  only  ;  and  that  an  order  or  promise  to  pay  money  and  do  some 
other  act,  is  not  a  bill  or  note."  The  authority  in  support  of  that  position  is  Martin 
V.  Chauntry  (2  Str.  1271).  If  this  agreement  be  a  promis.sory  note  and  something 
more,  then  the  2  &  3  Vict.  c.  37,  must  decide  the  law  with  regard  to  it. 

Pollock,  C.  B.  The  plaintiffs  are  entitled  to  recover  both  the  lease  and  the 
policy.  As  a  matter  of  fact,  it  is  clear  that  there  was  but  one  tr.uisaction,  and  that 
the  indenture  of  assignment  is  not  to  be  considered  as  a  new  contract  abrogating  the 
former  contract,  and  substituting  another  security  at  a  different  rate  of  interest,  but 
as  merely  carrying  into  effect  the  object  of  the  parties,  and  giving  an  additional 
secuiity,  limited  to  51.  per  cent.  Mr.  Crowder  argued,  that  this  is  merely  a  trans- 
action upon  a  promissory  note  payable  at  less  than  three  months,  and  therefore  the 
advance  of  money  upon  the  note  at  71.  per  cent,  is  valid,  under  the  3  &  4  Will.  4, 
c.  98,  s.  7.  As  to  what  might  have  been  the  judgment  of  the  Court,  if  this  document 
had  really  been  a  promissory  note  payable  at  less  than  three  months,  it  is  unnecessary 
to  give  an  opinion,  because  some  members  of  the  Court  entertain  a  doubt  as  to  the 
law,  if  such  had  been  the  case.  It  is  sufficient  to  say,  that  the  3  &  4  Will.  4,  c.  98,  s.  7, 
does  not  apply  ;  for  this  is  not  a  loan  of  money  upon  a  promissory  note  payable  at 
less  than  three  months,  but  upon  an  instrument,  which  is  an  agreement  to  pay  5001. 
on  demand,  and  interest  at  the  rate  of  71.  per  cent.,  and  also  to  give  a  life  policy  and 
the  lease  of  a  house  as  a  security  for  the  money  lent.  Such  a  transaction  is  not  pro- 
tected by  that  statute ;  and  under  [416]  the  statute  of  Anne,  there  can  be  no  doubt 
that  it  is  usurious  and  void. 

Pakke,  B.  I  am  also  of  opinion  that  the  assignees  are  entitled  to  recover  both 
the  policy  and  the  lease.  If  this  had  been  an  advance  of  money  on  a  promissory  note, 
it  would  have  been  protected  by  the  3  &  4  Will.  4,  c.  98,  s.  7  ;  and  if  the  original 
transaction  were  protected,  I  should  have  liked  to  consider  before  I  held  that  it  was 
invalidated  by  an, agreement  to  give  a  further  security  by  the  assignment  of  the  policy 
and  the  lease.  Hut  the  instrument  in  question  is  not  a  promissory  note.  The  case  of 
Martin  v.  Chauntry  (2  Str.  1271)  shews,  that  a  promise  in  writing  to  pay  money,  and 
do  any  other  thing,  is  not  a  promissory  note.  To  constitute  a  promissory  note,  the 
promise  must  be  to  pay  a  sum  certain,  and  nothing  else  ;  consequently,  this  instrument 
is  not  within  the  protection  of  the  statute  of  Will.  4.  Therefore  it  is  unnecessary  to 
give  an  opinion  as  to  the  result,  if  this  had  been  a  promissory  note,  and  a  further 
security  by  assignment  of  the  policy  and  the  lease.  As  the  matter  now  stands,  the 
transaction  is  not  protected  by  the  2  &  3  Vict.  c.  37,  because  it  is  accompanied  with  a 
real  security,  in  the  shape  of  a  lease :  so  that  the  original  transaction  must  bo  deemed 
to  be  usurious.  The  question,  then,  is,  what  is  the  meaning  of  the  instiument  which 
was  afterwards  prepared,  and  by  which  the  bankrupt  assigned  to  the  defendant  the 
house  and  furniture?  If  that  were  a  substitution  for  the  original  agreement,  and  had 
done  away  with  the  71.  per  cent.,  the  transaction  would  have  been  valid.  That,  how- 
ever, is  a  question  of  fact  for  our  consideration  :  and  the  conclusion  I  come  to  is,  that 
the  assignment  was  not  meant  to  be  acted  on  in  that  sense,  but  that  the  parties  should 
go  on  paying  and  receiving  71.  per  cent.,  which  they  have  in  fact  done  ;  consequently 
the  original  [417]  invalidity  attaches  to  this  transaction,  and  the  assignees  are  entitled 
to  recover. 

Alderson,  B.     I  am  of  the  .same  opinion. 

ROLFE,  B  Before  the  alteration  in  the  law,  the  transaction  would  have  been 
clearly  usurious  and  void,  within  the  statute  of  Anne.  Now  it  is  not  protected  by 
the  3  &  4  Will.  4,  c.  98,  s.  7,  as  the  instrument  is  not  a  promissory  note ;  and  it  is  not 
protected  by  the  2  &  3  Vict.  c.  37,  because  there  is  a  security  on  land. 

Judgment  for  the  plaintiffs. 
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The  Great  Northern  Railway  Company  v.  Kennedy.  Nov.  16,  1849. — The 
power  given  by  the  Companies  Clauses  Consolidation  Act  (8  &  &  9  Vict.  c.  1 6, 
s.  29)  to  declare  shares  forfeited  for  non-payment  of  calls,  is  not  an  alternative 
remedy  with  the  right  of  action  for  calls  ;  and  therefore  a  declaration  of  forfeiture 
cannot  be  pleaded  in  bar  to,  or  to  the  further  maintenance  of,  such  action. 

[S.  C.  6  Railw.  Cas.  5 ;  7  D.  ife  L.  197  ;  19  L.  J.  Ex.  1 1  ;  13  Jur.  1008.     Referred  to, 
Henry  v.  Great  Northern  Raihvay,  1857,  4  K.  &  J.  1  :  affirmed,  1  De  G.  &  J.  606.] 

Debt.  The  declaration  stated,  that  the  defendant,  after  the  making  of  "  The  Great 
Northern  Railway  Act,  1846,"  and  before  and  at  the  times  of  the  making  of  the  calls 
thereinafter  mentioned,  was  and  still  is  the  holder  of  divers,  to  wit,  155  shares  in  the 
said  Company  ;  and  before  the  commencement  of  the  suit,  to  wit,  on  &c.,  was  and 
still  is  indebted  to  the  Company  in  a  large  sum  of  money,  to  wit,  16271.  10s.,  in 
respect  of  five  calls  upon  the  said  shares,  to  wit,  (specifying  them);  whereby  and  by 
reason  of  the  said  Act,  and  of  the  Companies  Clauses  Consolidation  Act,  1845,  actio 
accrevit,  tfec.     Breach,  non-payment. 

Plea,  puis  darrein  continuance,  that  the  Company  ought  not  further  to  maintain 
their  action,  because  the  defendant  says,  that  after  the  failure  by  the  defendant  to  pay 
the  calls  in  the  declaration  mentioned,  and  more  than  twenty-one  days  before  the 
making  of  the  declaration  of  forfeiture  hereinafter  mentioned,  to  wit  on  &c ,  the 
directors  of  the  Company  caused  a  certain  notice  in  writing,  [418J  bearing  date  &c., 
to  be,  and  the  same  was  then  duly  transmitted  by  the  post,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  to  the  usual  place  of  abode  of  the 
defendant,  he  the  defendant  then  being  the  holder  and  proprietor  of  the  shares  in 
the  declaration  mentioned,  and  being  the  person  appearing  by  the  register  of  share- 
holders of  the  Company  to  be  such  proprietor  of  the  said  shares ;  whereby  the 
directors  then  gave  notice  to  the  defendant  of  the  intention  of  them  the  directors, 
after  twenty-one  days  from  the  date  of  the  said  notice,  to  declare  the  said  shares  in 
respect  of  which  the  calls  in  the  declaration  mentioned  were  then  so  payable,  forfeited, 
and  to  take  the  steps  necessary  for  having  the  foi'feiture  thereof  confirmed.  That 
afterwards,  and  more  than  twenty-one  days  after  the  giving  the  said  notice  to  and  the 
receipt  of  the  same  by  the  defendant,  and  after  the  expiration  of  two  months  and 
upwards  from  each  and  every  of  the  said  days  on  or  before  which  the  said  several 
calls  in  the  declaration  mentioned  were  so  respectively  appointed  to  be  paid  as  therein 
mentioned,  to  wit,  on  &c.,  the  directors  dicl,  in  pursuance  of  the  said  notice,  and 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  proceed  to 
declare,  and  did  then  duly  declare  the  said  shares  forfeited.  That  afterwards,  and 
more  than  fouiteen  days  before  the  holding  of  the  general  meeting  of  the  Company 
thereinafter  mentioned,  to  wit,  on  &c.,  public  notice  was  given  by  the  directors  of  the 
Company  of  the  said  meeting,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  to  wit,  by  advertisement  then  duly  published  in  that  behalf,  specifying 
the  place,  the  day,  the  hour  of  the  said  meeting,  and  the  purposes  for  which  the  same 
was  called.  That  aftei'wards,  and  more  than  fourteen  days  after  the  said  last- 
mentioned  notice,  and  after  the  expiration  of  two  months  and  upwards  from  the 
day  on  which  the  said  notice  of  the  said  intention  to  make  such  declaration  of  for- 
feiture, had  been  and  was  so  given  as  aforesaid,  and  after  [419]  the  last  pleading  in 
this  suit,  and  within  eight  days  now  last  past,  to  wit,  on  &c.,  an  extraordinary 
general  meeting  of  the  shareholders  of  the  Company  was  in  pursuance  of  the  said  last- 
mentioned  notice  cluly  held,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  at  a  certain  place  in  the  City  of  London,  called,  to  wit,  the  "  London 
Tavern,"  for  the  purpose,  amongst  other  things,  of  confirming  the  forfeiture  declared 
by  the  said  directors  of  certain  shares  in  the  Company,  upon  which  calls  were  then 
in  arrear,  and  amongst  others,  of  the  said  shares  of  the  defendant  in  the  declaration 
mentioned.  That,  at  the  said  meeting,  and  after  the  last  pleading  in  this  suit,  and 
within  eight  days  last  past,  to  wit,  &c.,  the  calls  in  the  declaration  mentioned  then 
being  and  remaining  wholly  due  and  payable,  and  in  arrear  and  unjiaid,  and  the  said 
meeting  being  then  and  there  duly  constituted  in  that  behalf,  and  a  quorum  of  share- 
holders in  the  said  Company,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  being  then  and  there  present,  the  said  forfeiture  of  the  shares  of  the 
defendant  in   the  declaration  mentioned  was  duly  confirmed  by  the  said  Company, 
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according  to  the  form  of  the  statute  iu  such  ease  made  and  provided,  and  the  said 
shares  of  the  defendant  thereupon  then  became  and  were  forfeited ;  and  thereupon 
also,  at  the  said  meeting,  the  said  Company,  according  to  the  form  of  the  said  statute, 
then  made  a  certain  order,  directing  the  said  shares  so  forfeited  as  aforesaid  to  be 
disposed  of  for  the  purpose  of  raising  the  capital  represented  by  such  shares,  to  wit, 
by  issuing  in  lieu  of  each  of  the  said  shares  two  scrip  shares  of  121.  10s.  each  ;  of  all 
which  premises  the  defendant  then  had  due  notice,  and  then  assented  to  and  acquiesced 
in  the  said  forfeiture  and  dispo.sal  of  his  said  shares.     Verification. 

The  plaintiff  demurred  specialU',  on  the  ground  that  the  declaration  of  forfeiture 
was  not  stated  to  have  occurred  within  eight  days  since  the  last  pleading ;  but  the 
principal  [420]  point  argued  was,  that  the  forfeiture  of  the  defendant's  did  not  prevent 
the  plaintiffs  from  recovering  by  action  the  arrears  of  calls  due  at  the  time  of  such 
forfeiture,  and  still  unpaid. 

Phipson,  in  support  of  the  demurrer.  The  plea  contains  no  averment  that  the 
forfeiture  of  the  shares  has  been  accepted  iu  satisfaction  and  discharge  of  the  claim 
for  calls ;  therefore  the  question  is,  whether,  under  the  provisions  of  the  Companies 
Clauses  Consolidation  Act,  (8  &  9  Vict.  c.  16),  which  is  incorporated  with  the  special 
Act  (9  &  10  Vict  c.  Ixxi.),  a  declaration  of  forfeiture  precludes  the  Company  from 
suing  for  calls  upon  the  shares  in  respect  of  which  the  forfeiture  has  been  declared. 
The  S  &  9  Vict.  c.  16,  contains  two  series  of  sections,  the  one  relating  to  the  enforce- 
ment by  action  of  payment  of  calls,  the  other  to  the  forfeiture  of  shares.  The  material 
sections  are  the  25th,  29th,  31st,  34th,  and  35th. (o)  The  substance  [421]  of  those 
enactments  is,  that  the  Company  has  a  right  to  declare  shares  forfeited,  but  the  owner 
may,  before  sale,  redeem  them  ;  consequently,  a  declaration  of  forfeiture  does  not,  per 
se,  operate  as  an  extinguishment  or  discharge  of  the  debt.  There  is  nothing  in  the 
Act  to  shew  that  the  one  mode  of  proceeding  is  to  be  exercised  instead  of  the  other, 
and  there  is  no  reason  for  inferring  that  the  legislature  intended  that  the  one  remedy 
should  be  alternative  with  or  a  substitution  for  the  other.  These  pi'ivate  acts  are 
mere  contracts  entered  into  by  the  shareholders  with  each  other,  giving  the  directors 
certain  powers,  and  sanctioned  by  the  legislature.     [Pollock,  C.  B.     If  your  argument 

(a)  Sect.  25.  "  If  at  any  time  appointed  by  the  Company  for  the  payment  of  any 
call  any  shareholder  fail  to  pay  the  amount  of  such  call,  it  shall  be  lawful  for  the 
Company  to  sue  such  shareholder  for  the  amount  thereof  in  any  Court  of  law  or  equity 
having  competent  jurisdiction,  and  to  recover  the  same,  with  lawful  interest  from  the 
day  on  which  sncji  call  was  payable." 

Sect.  29.  "  If  any  shareholder  fail  to  pay  any  call  payable  by  him,  together  with 
the  interest,  if  any,  that  shall  have  accrued  thereon,  the  directors,  at  any  time  after 
the  expiration  of  two  months  from  the  day  appointed  for  payment  of  such  call,  may 
declare  the  share  in  respect  of  which  such  call  was  payable  forfeited,  and  that  whether 
the  Company  have  sued  for  the  amount  of  such  call  or  not." 

Sect.  31.  "The  said  declaration  of  forfeiture  shall  not  take  effect  so  as  to  authorise 
the  sale  or  other  disposition  of  any  share  until  such  declaration  have  been  confirmed 
at  some  general  meeting  of  the  Company  to  be  held  after  the  expiration  of  two  months 
at  the  least  from  the  day  on  which  such  notice  of  intention  to  make  such  declaration 
of  forfeiture  shall  have  been  given  ;  and  it  shall  be  lawful  for  the  Company  to  confirm 
such  forfeiture  at  any  such  meeting,  and  by  an  order  at  such  meeting,  or  at  any  subse- 
quent general  meeting,  to  direct  the  share  so  forfeited  to  be  sold  or  otherwise 
disposed  of." 

Sect.  34.  "The  Company  shall  not  sell  or  transfer  more  of  the  shares  of  any  such 
defaulter  than  will  be  sufficient,  as  nearly  as  can  be  ascertained  at  the  time  of  such 
sale,  to  pay  the  arrears  then  due  from  such  defaulter  on  account  of  any  calls,  together 
with  interest  and  the  expenses  attending  such  sale  and  declaration  of  forfeiture  ;  and 
if  the  money  produced  by  the  sale  of  any  such  forfeited  shares  be  more  than  sufficient 
to  pay  all  arrears  of  calls,  and  interest  thereon  due  at  the  time  of  such  sale,  and  the 
expenses  attending  the  declaration  of  forfeiture  and  sale  thereof,  the  surplus  shall,  on 
demand,  be  paid  to  the  defaulter." 

Sect.  35.  "  If  payment  of  such  arrears  of  calls,  and  interest  and  expenses,  be  made 
before  any  share  so  forfeited  and  vested  in  the  Company  shall  have  been  sold,  such 
share  shall  revert  to  the  party  to  whom  the  same  belonged  before  such  forfeiture,  in 
such  manner  as  if  such  calls  had  been  duly  paid." 
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be  correct,  would  it  not  follow  that  a  shareholder  who  chose  to  come  forward  and  pay 
the  calls  before  his  shaies  were  sold,  might  have  them  back,  but  if  he  paid  the  calls 
under  compulsion  of  an  action  he  could  not  I]     That  is  by  no  means  clear.     The  legis- 
lature seems  to  have  assimilated  a  defaulting  shareholder  to  an  ordinary  tenant  who 
has  committed  a  forfeiture  by  nonpayment  of  rent.     A  lessor  may  maintain  an  action 
for  rent  in  arrear,  notwithstanding  he  has  re-entered  :  Pennanfs  casf.  (3  Rep.   64). 
[Alderson,  B.     According  to  your  view,  would  there  not  be  a  difficulty  in  fulfilling 
the  requisites  of  the  26th  section  ;  for,  after  forfeiture  of  his  shares,  how  is  the  party 
any  longer  the  holder  of  them  T\     It  is  only  necessary  to  piove  at  the  [422]  trial,  that 
the  defendant  was  the  holder  of  shares  at  the  time  the  call  was  made  :  The  Belfast,  dr., 
Eaihi-W/  i.'Qinpimi)  v.  Slrange  (1  Exch.  739).     [Alderson,  B.     That  is,  in  order  to  make 
him  liable ;  but  that  case  is  no  authority  to  shew  that  if  there  be  a  forfeiture  of  the 
shares  after  action  brought,  the  Company  may  nevertheless  sue  for  the  calls.    Parke,  B. 
In  the  case  of  landlord  and  tenant,  a  re-entry  by  the  landlord  is  no  satisfaction  of  the 
rent  in  arrear;  but,  under  this  Act  of  Parliament,  if  the  Company  sold  the  shares, 
and  received  the  amount  of  the  calls,  would  there  not  then  be  an  end  of  the  actiunl] 
The  29th  section  empowers  the  directors  to  declare  the  shares  forfeited,  "  and  that 
whether  the  Company  have  sued  for  the  amount  of  such  call  or  not."'     In  Giles  v.  Huft 
(3  id.  18),  the  language  was  in  the  disjunctive  ;  namely,  that  the  Company  might  sue 
or  declare  a  forfeiture  of  the  shares  ;  and  it  was  held,  that  the  remedy  being  alternative, 
the  Company  could  not  adopt  one  and  then  resort  to  the  other.     Here  the  powers  are 
correlative.     In  the  case  of  The  Eclinbunjli,  iCc,  llaihw.y  Coinpaiii/ v.  HehUewhitc  (6  M.  & 
W.  707),  the  private  Act  in  terms  gave  the  directors  an  option  only,  and  it  further 
expressly  declared,  that  the  forfeiture  of  the  shares  should  be  an  indemnity  to  the 
proprietor  against  any  action.     Also,  in  The  London  aiul  Brighton  Railway  Coiiipanf/  v. 
Fairctough  (2  M.  &  G.  674),  the  directors  had  an  option  only.     [He  then  argued  that 
the  shares  were  forfeited,  not  by  the  confii-mation  but  by  the  declaration  of  forfeiture, 
and  that  was  not  stated  to  have  taken  pl.ice  within  eight  days  since  the  last  pleading.] 
Maynard,  contra.     The  cases  of  The  EJinhurgh,  dx.,  Bailwa//  Company  v.  Hehhlewhite, 
and  (lilcs  v.  Hult,  shew  that,  if  the  remedy  is  alternative,  this  plea  is  good ;  the  mere 
bringing  an  action  is  no  adoption  of  that  form  of  remedy,  and  there  is  no  complete 
election  until  judgment.     [423]  But  the  remedy  by  forfeiture  is  complete  when  the 
declaration  of  forfeiture  has  been  confirmed  at  some  general  meeting :  The  Edinburgh, 
dx.,  Railu-ay  Compinny  v.  Hibhlcwhite.     Here,  therefore,  the  first  complete  election  was 
the  remedy  by  forfeiture,  and  that  rendeied  the  action  a  nullity.     The  26th  section 
of  the  8  &  9  Vict.  c.  16,  which  prescribes  the  form  of  declaration  in  an  action  for  calls, 
is  an  exponent  of  the  condition  reqm'red  by  the  Act  to  make  the  defendant  liable  ; 
viz  that  he  is  the  holder  of  shares.     The  meaning  of  the  27th  section  is,  that  it  shall 
be  sufficient,  prima  facie,  to  prove  that  the  defendant  was  a  shareholdei'  at  the  time 
the  call  was  made ;  but  he  may,  nevertheless,  shew  that  he  has  ceased  to  be  so  by 
the  Company's  own  act.     That  such  is  the  proper  construction  appears  by  the  16th 
section,  which  prohibits  any  transfer  of  shares  after  a  call  made  until  the  call  is  paid. 
Therefore,  if  a  forfeiture  before  action  brought  would  be  good  answer  to  the  action 
for  calls,  the  forfeiture  may  be  pleaded  puis  darrein  continuance,  if  it  takes  place 
while  the  action  is  pending.     The  words  in  the  29th  section,  "  and  that  whether  the 
Company  have  sued  for  the  amount  of  such  call  or  not,"  only  mean  that  the  Company 
shall  not,  by  commencing  an  action,  be  taken  to  have  made  a  complete  election  in 
favour  of  that  remedy,  so  as  to  preclude  them  from  declaring  a  forfeiture.     To  justify 
the  argument  on  the  other  side,  the  language  should  have  been,  "  whether  the  Company 
have  sued  and  recovered  or  not."     Moreover,  in  the  25th  section,  which  gives  the 
remedy  by  action,  the  words  used  are  "sue  and  recover;"  and  if  it  had  lieen  intended 
by  the  29th  section  to  give  both  remedies,  the  legislature  would    have  introduced 
corresponding  words  in  the  2.5th  section,  and  have  enabled  the  Company  to  sue  and 
recover  "  whether  there  had  been  a  forfeiture  or  not."     The  use  of  difl!"erent  terms  in 
the  2.5th  and  29th  sections,  viz.   "sued"  in  the  latter,  and   "sue  and  recover"  in  the 
former,  shews  that  it  was  not  intended  that  the  Company  should  both  [424]  recover 
and  forfeit.     There  is  no  provision  giving  the  defaulting  party  a  right  to  redeem  the 
shares  when  the  amount  of  the  calls  is  recovered  by  action.     Pennant's  case  (3  Rep.  64) 
has  no  application  ;  for  a  lease  is  forfeited  for  condition  broken,  and  that  is  no  discharge 
of  the  rent.     The  34th  section  gives  no  power  to  the  Company  to  reimburse  themselves 
the  costs  of  the  action ;  and  the  amount  of  the  calls,  interest,  expenses  of  sale,  and 
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declaration  of  forfeiture,  may  be  all  satisfied  before  the  action  is  terminated  ;  in  which 
ease  they  must  hand  over  the  surplus.  Are  they  then  to  go  on  inereasin"  costs'? 
There  is  no  provision  in  the  ,\ct  for  making  it  kn<jwn  to  the  defaulting  party  whether 
his  shares  are  sold,  or  for  what  they  may  have  sold  ;  so  that,  if  the  remedies  are 
concurrent,  there  would  be  opportunities  for  fraud,  by  sellinii  the  shares  under  value, 
and  proceeding  with  the  action.  The  plea  discloses  a  good  accord  and  satisfaction ; 
since  it  appears  that  the  shares  are  no  longer  redeemable,  having  been  converted  into 
other  shares.  Then  what  is  to  become  of  those  shares  1  for  the  statute  contains  no 
provision  to  meet  such  a  ease.  If  the  argument  on  the  other  side  is  well  founded, 
the  Company  might  recover  judgment,  atid  then  declare  a  forfeiture,  notwithstanding 
the  debt  was  merged  in  the  judgment.  [He  then  argued,  as  to  the  other  objectioi° 
that  the  forfeiture  was  not  complete  until  continuation.] 

Phipson  was  not  called  upon  to  reply. 

PoLLijCK,  C.  B.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment.  The 
words  in  this  Act  are  cumulative,  and  consequently  the  Company  are  not  precluded 
from  suing.  In  the  case  of  Giles  v.  Hutt  the  language  of  the  Act  required  a  different 
construction.     On  the  other  point  it  is  unnecessary  to  give  an  opinion. 

[425]  P.iRKE,  B.  I  concur  in  opinion.  This  case  differs  from  Giles  v.  Rult,  for 
there  the  deed  in  express  terms  gave  the  directors  an  alternative  remedy,  either  to 
sue  for  the  calls  or  to  declare  the  shares  forfeited  ;  and  the  Court  held  that,  having 
proceeded  to  judgment,  they  had  elected  one  of  the  two  remedies,  and  were  not 
entitled  to  the  other.  Whether,  if  they  had  brought  the  action  only,  that  would 
have  been  an  election,  was  not  decided.  Heie  the  whole  question  is,  whether  a 
declaration  of  forfeiture  of  shares  is  an  alternative  remedy ;  and  I  am  of  opinion  that 
it  is  not.  Looking  at  the  8  &  9  Vict.  c.  1 6,  it  is  clear  from  the  29th  section,  which 
enables  the  Company  to  declare  shares  forfeited,  that  it  is  not  an  alternative  remedy, 
but  only  a  further  security  for  the  calls,  in  the  nature  of  a  mortgage  or  pledge. 
Until  the  Company  have  finally  disposed  of  the  shares,  and  are  satisfied  the  debt  and 
costs,  they  may  continue  the  action  ;  for  I  think  they  have  a  right  to  go  on  until 
they  have  also  been  paid  the  costs.  When  they  have  sold  the  shares,  and  converted 
them  into  money,  the  defendant  would  be  entitled  to  credit  to  the  extent  of  the 
amount  for  which  the  shares  sold.  Mr.  Maynard  asks,  what  is  to  be  done  if  the 
forfeited  shares  are  converted  into  other  shares'?  In  that  case,  the  defendant  would 
be  entitled  to  the  benefit,  in  satisfaction  pro  tanto ;  so  that,  on  applying  to  the  Court 
to  stay  proceedings,  on  payment  of  the  portion  of  the  debt  and  costs  bej-ond  the  value 
of  the  new  shares,  the  Court  would  stay  the  proceedings  accordingly.  But  until 
actual  satisfaction,  there  is  no  bar  to  an  action  for  the  amount  of  calls. 

Aldekson,  B.  I  am  of  the  same  opinion.  The  29th  section  enables  the  directors 
to  declare  shares  forfeited,  if  any  shareholder  fail  to  pay  any  call,  "and  that,  whether 
the  Company  have  sued  for  the  amount  of  such  call  or  not."  Then,  if  they  may  do 
the  two  things,  the  one  must  be  cumulative  upon  the  other.  I  agiee  with  my 
Brother  Parke,  [426]  that  where  the  forfeited  shares  are  converted  into  other  shares, 
the  defendant  would  be  entitled  pro  tanto  to  the  benefit  of  that  security. 

ROLFE,  B.  It  is  clear,  from  the  language  of  the  3-tth  and  35th  sections,  that  the 
declaration  of  forfeiture  is  in  the  nature  of  a  mortgage.  The  Company  are  not  to 
sell  more  of  the  shares  than  will  be  sufficient,  as  nearly  as  can  be  ascertained,  to  pay 
the  arrears  of  calls,  together  with  interest  and  expenses  ;  and  if  there  be  any  surplus, 
it  is  to  be  paid  to  the  defaulter,  who  has  a  right  to  redeem  at  the  last  moment  before 
sale.     That  shews  that  the  forfeited  shares  are  a  security  only  until  payment. 

Judgment  for  the  plaintiffs. 

The  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  Company  v. 
Brownrigg  &  T.AYLOR.  Xov.  7,  1849. — In  an  action  for  railway  calls,  the 
declaration  stated,  that  the  defendants  were  and  still  are  the  holders  of  shares, 
and  being  such  holders,  were,  at  the  commencement  of  the  suit,  and  still  are 
indebted  to  the  Company  in  the  amount  of  the  calls.  The  defendants  pleaded 
nunquam  indebitatus  only  : — Held,  no  admission  that  the  defendants  were  share- 
holders.— Shares  were  allotted  to  B.  &  T.,  and  another,  as  trustees,  and  their 
names  were  entered  on  the  alphabetical  list  of  shareholders,  pursuant  to  the 
8  &  9  Viet.  c.  16,  s.  9,  but  the  sealed  register  described  the  holders  of  the  shares 
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to  be  "  B.  and  others."  The  secretary  notified  to  B.  the  allotment  of  the  shares, 
and  B.  wrote  in  reply  accepting  them: — Held,  that  the  sealed  register  only  is, 
by  the  8  &  9  Vict.  c.  16,  s.  28,  made  prima  facie  evidence  of  a  party  being  a 
shareholder ;  that  here  it  was  no  evidence  against  T.,  who  was  not  individually 
named  in  it ;  and  that  there  was  no  proof  that  T.  agreed  to  accept  the  shares 
allotted  to  him  and  his  co-trustees. 

[S.  C.  6  Eailw.  Cas.  47 ;  19  L.  J.  Ex.  27 ;  13  Jur.  943.] 

Debt.  The  declaration  stated,  that  the  defendants,  before  and  at  the  time  of  the 
commencement  of  this  suit,  to  wit,  on  &c.,  were  and  still  are  the  holders  of  divers, 
to  wit,  twenty  shares  in  the  said  Company,  and,  being  such  holders  as  aforesaid,  were 
at  the  time  of  the  commencement  of  this  suit,  and  still  are,  indebted  to  the  said 
Compan}'  in  a  large  sum  of  money,  to  wit,  1451.,  in  respect  of  five  several  calls  upon 
each  of  the  said  shares,  theretofore  duly  made  by  the  said  Company  &c.  (specifying 
them)  ;  whereby,  and  by  reason  of  the  said  sum  of  14.51.  being  and  remaining  wholly 
unpaid  to  the  plaintifl's,  an  action  hath  accrued  to  the  [427]  plaintiffs  by  virtue  of 
the  Companies  Clauses  Consolidation  Act,  1845,  and  the  Birkenhead,  Lancashire,  and 
Cheshire  Railway  Company's  Act,  1846,  to  demand  from  the  defendants  the  said  sum 
of  1451.     Breach,  non-payment. 

Plea,  nunquam  indebitatus. 

At  the  trial,  before  Maule,  J.,  at  the  last  Cheshire  Assizes,  it  appeared  that,  on 
the  formation  of  the  Railway  Company,  in  1846,  2000  shares  were  allotted  to  the 
Birkenhead  Dock  Company,  to  be  distributed  among  their  shareholders.  The  two 
defendants  and  another  person  weie  shareholders  of  the  latter  Company,  as  trustees 
of  one  Mackie,  and  in  that  capacity  twenty  of  the  shares  were  allotted  to  them.  That 
was  notified  to  the  defendant  Brownrigg,  by  a  letter  from  the  secretary  of  the  Railway 
Company,  on  the  1st  of  August,  1846;  and  on  the  5th  he  wrote  in  answer,  accepting 
the  shares  for  himself  and  his  co-trustees.  In  the  alphabetical  legister  of  shareholders, 
the  names  of  the  three  trustees  were  entered  as  the  holders  of  the  twenty  shares  ;  but 
in  the  sealed  register  made  out  pursuant  to  the  S  &  9  Vict.  c.  16,  s.  9,  instead  of  its 
being  a  faithful  transcript  of  the  alphabetical  register,  the  shares  were  entered  as  held 
by  "  Brownrigg  and  Others."  The  secretary  of  the  Railway  Company  swore  that  the 
latter  entry  related  to  the  same  persons  as  the  entry  in  the  alphabetical  register. 
Upon  these  facts  the  defendants'  counsel  submitted  that  there  was  no  evidence  against 
the  defendant  Taylor.  The  plaintiffs'  counsel  contended,  that  the  fact  of  his  being  a 
shareholder  was  admitted  by  the  pleadings.  The  leained  Judge  was  of  a  contrary 
opinion,  and  he  dii'ected  the  jury  to  find  a  verdict  for  the  defendants,  reserving  leave 
for  the  plaintiffs  to  move  to  enter  a  verdict  for  the  amount  of  the  calls. 

Welsby  now  moved  accordingly.  It  is  admitted  by  the  pleadings  that  the  defen- 
dants are  shareholders.  The  declaration  does  not  follow  the  statutory  form,  but 
alleges  that  the  defendants,  as  such  shareholders  as  before  men-[428]-tioned,  "  were, 
at  the  commencement  of  the  suit,  and  still  are  "  indebted.  Then  the  plea  of  nunquam 
indebitatus  only  puts  in  issue  the  matters  which  create  such  debt ;  viz.  the  making  of 
the  call  and  the  notice  thereof  to  the  shareholder.  By  the  26th  section  of  the  8  &  9 
Vict.  c.  16,  which  prescribes  the  form  of  declaration,  it  is  required  to  be  stated,  first, 
that  the  defendant  is  a  shareholder ;  secondly,  that  he  is  indebted  in  respect  of  one 
call  or  more  ;  and  thirdly,  that  an  action  has  accrued  to  the  Company'.  The  27th  section 
declares  what  shall  be  the  necessary  proof;  that,  however,  must  still  be  subject  to  the 
rules  of  pleading.  The  meaning  of  that  section  is,  that  it  shall  not  in  any  case  be 
necessary  to  prove  more  than  is  there  required.  The  construction  now  contended  for 
appears  to  be  favoured  by  the  case  of  The  Belfast  and  County  Down  Raitimy  v.  Strange 
(1  Exch.  739).  [Parke,  B.  Nunquam  indebitatus  puts  in  issue  all  matters  of  fact 
which  lead  to  the  conclusion  that  the  defendant  is  indebted  ;  consequently,  the  fact  of 
the  defendant  being  a  shareholder  was  in  issue.] 

There  was  some  evidence  of  the  defendant  Taylor  being  a  shareholder.  The  28th 
section  enacts,  that  "the  production  of  the  register  of  shareholders  shall  be  prima 
facie  evidence  of  such  defendant  being  a  shareholder,  and  of  the  number  and  amount 
of  his  shares."  Then  the  question  is,  what  is  there  meant  by  "  the  register  of  share- 
holders." The  9th  section  requires  the  Company  to  keep  a  book,  to  be  called  the 
"  Register  of  Shareholders,"  in  which  shall  be  entered  the  names  of  the  persons 
entitled  to  shares,  together  with  the  number  of  shares  such  shareholders  are  entitled 
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to,  and  the  amount  of  subscriptions  paid  on  such  shares  ;  and  the  surnames  of  the 
shareholders  shall  be  placed  in  alphabetical  order,  and  such  book  shall  be  authenticated 
by  the  common  seal  of  the  Company  being  affixed  thereto.  Here  the  alphabetical 
register  contained  the  names  of  both  the  [429]  defendants;  and  the  28th  section 
makes  no  mention  of  the  sealed  register.  [Parke,  B.  It  must  mean  the  sealed 
register ;  and  on  the  face  of  it  there  was  no  evidence  against  Taylor.  Alderson,  B. 
It  is  a  strong  measure  to  make  a  book  kept  by  the  Company  evidence  against  third 
persons  ;  and  therefore  the  requisites  of  the  statute  ought  to  be  strictly  pursued.] 
The  notification  to  Brownrigg  by  the  secretary  of  the  Company,  and  his  reply,  was 
evidence  against  both  defendants  under  the  137th  section,  which  enacts,  that  "all 
notices  directed  to  be  given  to  the  shareholders  shall,  with  respect  to  any  share  to 
which  persons  are  jointly  entitled,  be  given  to  whichever  of  the  said  persons  shall  be 
named  first  in  the  register  of  shareholders ;  and  notice  so  given  shall  be  sufficient 
notice  to  all  the  proprietors  of  such  share."  [Alderson,  B.  But  it  must  first  be 
proved  that  they  are  jointly  interested.] 

Parke,  B.  The  learned  Judge  was  correct  in  his  ruling.  The  plea  of  never 
indebted  puts  in  issue  all  the  material  allegations  in  the  declaration,  and  it  is  a 
material  allegation  that  the  defendant  was  a  shareholder  at  the  time  the  call  was 
made.  With  respect  to  the  other  point,  it  is  the  sealed  register  which  is  made  prima 
facie  evidence  of  a  person  being  a  shareholder ;  and  in  this  case  the  name  of  Taylor 
was  not  mentioned  in  that  document.  The  register,  therefore,  is  no  evidence  against 
him ;  and  there  is  no  proof  that  he  agreed  to  receive  the  shares  which  had  been 
allotted  to  him  and  his  co-trustee. 

Alderson,  B.,(a)  concurred. 

[430]  Morrison  and  Others  v.  Glover.  Nov.  22,  1849. — A  rule  of  a  building 
society,  requiring  disputes  between  the  Society  and  any  member  thereof  to  be 
referred  to  arbitration,  pursuant  to  the  10  Geo.  4,  c.  -56,  s.  27,  (incorporated  with 
the  6  &  7  Will.  4,  c.  32),  applies  only  to  matters  in  dispute  between  the  Society 
and  any  member,  as  member.  Therefore,  where  a  building  society  lent  money 
to  a  member  on  mortgage  of  leasehold  property,  and  the  member  covenanted  to 
observe  and  fulfil  the  rules  of  the  Society,  and  also  to  pay  the  rent  reserved 
by  the  lease,  and  the  trustees  of  the  Society  sued  for  breaches  of  both  these 
covenants  : — Held,  that,  as  some  part  of  the  plaintiff's  claim  was  not  a  matter  in 
dispute  between  the  Society  and  the  defendant  as  member,  but  only  as  mortgagor, 
the  Society  was  not  bound  by  its  rule  to  refer  to  arbitration  the  subject-matter 
of  the  action. — Whether,  in  such  case,  if  the  plaintiffs  had  declared  only  for  the 
matter  in  dispute  between  the  Society  and  the  defendant  as  member,  they  would 
have  been  bound  to  refer — Quajre. — Another  rule  of  the  Society  required  that  a 
trustee,  who  was  removed,  should  assign  securities  to  the  succeeding  trustee : — 
Held,  that  a  declaration  in  covenant  on  a  mortgage  deed,  stating  that  the 
plaintiffs  were  trustees  for  the  time  being,  and  sued  as  such,  according  to  the 
form  of  the  statute,  was  good  on  general  demurrer,  although  it  appeared  by  plea, 
that  no  assignment  of  the  security  had  been  made  to  them — A  building  society 
may  lend  money  to  one  of  its  own  members  on  mortgage,  and  the  security  will, 
under  the  10  Geo.  4,  c.  56,  s.  21,  vest  in  the  treasurer  or  trustees  for  the  time 
being. — A  member  of  a  building  society  may  hold  one  or  more  shares  exceeding 
1501.  in  value. 

[S.  C.  19  L  J.  Ex.  20;  14  J.  P.  24.  Approved,  Mulkern  v.  Lord,  1879,  4  A.  C.  196. 
Explained,  Municipal  Building  >ociefi/  v.  Richa-nh,  1888,  39  Ch.  D.  378  ;  Palliser  v. 
Dale,  [1897]  1  Q.  B.  257.  Referred  to.  Prentice  v.  Lmidm.,  1875,  L.  R.  10  C.  P. 
686;  Hack  v.  Lmdm  Prmident  Building  Society,  1883,  23  Ch.  D.  110;  Municipal,  Ac, 
Building  Society  v.  Kent,  1 884,  9  A.  C.  268 ;  Western  Suburban  building  Society  v. 
Martin,  1886,  17  Q.  B.  D.  70.] 

Covenant.  The  declaration  stated,  that  P.  Morrison,  S.  Parry,  and  W.  Walsh, 
(the  plaintiffs  in  this  suit,)  who,  at  the  time  of  the  commencement  of  this  suit,  were 
and  still  are  the  trustees  of  a  certain  benefit  building  society,  called  and  known  by 

(a)  The  only  other  Judge  present. 
Ex.  Div.  X.— 41 
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the  name  of  the  Paddington  and  Bayswater  Mutual  Association  and  Accujnulating 
Fund,  held  at  the  Warwick  Arms  Tavern,  Harrow-road,  Paddington,  in  the  county  of 
Middlesex,  as  such  trustees  for  and  on  the  behalf  of  the  said  Society,  and  according  to 
the  statutes  in  such  case  made  and  provided,  by  &c.,  complain  of  Thomas  Glover,  the 
defendant  in  this  suit,  who  has  been  summoned  to  answer  the  plaintifi's  in  an  action 
of  covenant :  For  that  whereas  the  said  Society,  before  and  at  the  time  of  the  making 
of  the  indenture  first  hereinafter  mentioned,  was,  and  thence  hitherto  hath  been  and 
still  is  a  benefit  building  society,  established  under  and  by  virtue  of,  and  according  to 
a  certain  Act  of  Parliament  made  and  passed  in  the  7th  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  "An  Act  for  the  regulation  of  benefit 
building  societies  ; "  and  that,  at  the  time  of  the  making  of  the  said  indenture,  all  the 
rules,  orders,  and  regulations  under  which  the  said  Society  was  then  thereafter  to  be 
governed,  had  been,  and  were  duly,  and  according  to  law  and  the  statutes  in  such 
ease  made  and  provided,  certified,  eni'olled,  exhibited,  allowed,  confirmed,  and  filed  ; 
and  the  [431]  said  Society  then  was,  and  from  thence  hitherto  hath  been  and  still  is 
entitled  to  the  benefit  of  the  said  statute  passed  in  the  said  7th  year  of  the  reign  of 
his  said  late  Majesty,  and  other  the  statutes  for  the  regulation  of  building  societies. 
And  whereas  the  defendant,  before  and  at  the  time  of  the  making  of  the  said  indenture, 
was  a  member  of  the  said  Society  and  holder  of  divers,  to  wit,  eight  shares  of  and  in 
the  funds  and  capital  thereof,  the  said  shares  being  numbered  36,  37,  38,  39,  40,  41, 
42,  and  43  respectively,  in  the  books  of  the  said  Society,  and  each  of  the  said  shares 
then  and  during  all  the  time  hereinafter  mentioned  being  of  the  value,  to  wit,  of  1201.  ; 
and  at  the  time  of  the  making  of  the  said  indenture  the  said  Morrison,  and  one 
B.  B.  Cabbell,  and  one  J.  Long,  were  the  trustees  of  the  said  Society ;  and  thereupon 
heretofore,  to  wit,  on  the  11th  day  of  September,  in  the  year  of  our  Lord  1846,  a 
certain  indenture  was  made  between  the  defendant  of  the  one  part,  and  the  said 
B.  B.  Cabbell,  P.  Morrison,  and  J.  Long  of  the  other  part  (profert).  The  indenture 
was  set  out  at  length ;  but  the  following  are  the  only  material  parts  : — It  recited  a 
lease  by  the  Earl  of  Cadogan  to  the  defendant  of  certain  land,  for  a  term  of  thirty 
years  from  September  29th,  A.D.  1843,  at  the  yearly  rent  of  251.  ;  also,  that  the  defen- 
dant had  built  on  the  said  land  certain  houses,  and  that  a  benefit  building  society, 
called  the  Paddington  and  Bayswater  Mutual  Association  and  Accumulating  Fund, 
had  been  formed  in  the  county  of  Middlesex,  for  the  purpose  of  raising  a  fund  to 
assist  the  members  thereof  in  obtaining  property  pursuant  to  an  Act  of  Parliament 
passed  in  the  6th  and  7th  years  of  the  reign  of  his  late  Majesty  King  William 
the  Fourth,  intituled  "An  Act  for  the  regulation  of  benefit  building  societies;" 
and  that  rules  and  regulations  had  been  duly  made,  certified,  and  enrolled  for  the 
government  of  the  said  Association;  and  that  each  shai'e  in  the  funds  of  the  said 
[432]  Association  was  of  the  value  of  1201.  and  no  more.  It  further  recited,  that  the 
said  Thomas  Glover  (the  defendant)  had  become  a  member  of  the  said  Association, 
and  subsciibed  for  eight  shares  therein,  numbered  36,  37,  38,  39,  40,  41,  42,  and  43 
respectively,  in  the  books  of  the  said  Association  ;  and  the  said  Thomas  Glover, 
according  to  the  aforesaid  rules,  was  entitled  to  receive  out  of  the  funds  of  the  said 
Association  the  sum  of  4991.,  in  respect  of  his  said  eight  shares  ;  and  for  the  security 
of  the  paj'ments  to  become  due  in  respect  of  the  said  eight  shares,  the  said  Thomas 
Glover  had  agreed  to  execute  the  security  thereinafter  mentioned  ;  and  that  the  said 
B.  B.  Cabbell,  P.  Morrison,  and  J.  Long  were  the  trustees  of  the  said  Association.  It 
was  then  witnessed,  that,  in  consideration  of  4991.  paid  to  the  defendant  by  B.  B.  Cabbell, 
P.  Morrison,  and  J.  Long,  the  defendant  demised  the  said  premises  for  the  residue  of 
the  term,  except  the  last  two  days,  to  the  said  B.  B.  Cabbell,  P.  Morrison,  and  J.  Long, 
their  executors,  administrators,  and  assigns,  upon  trust  for  the  defendant  as  long  as 
he  duly  made  the  payments  and  observed  the  regulations  prescribed  in  the  rules  of 
the  said  Association  in  respect  of  the  said  shares,  numbered,  &c.  ;  but  in  case  of 
default  in  payment,  or  non-performance  of  the  rules,  then  upon  trust  for  the  said 
B.  B.  Cabbell,  P.  Morrison,  and  J.  Long,  their  executors,  administrators,  or  assigns, 
or  other  the  trustees  or  trustee  for  the  time  being  of  the  said  Association.  Then 
followed  a  power  to  the  trustees  to  sell,  and  out  of  the  proceeds  to  pay  (inter  alia) 
the  costs  of  preserving  the  land  demised  from  forfeiture,  by  paying  the  rent  and 
performing  the  covenants  in  the  recited  indenture,  and  to  retain  in  trust  for  the 
Association  all  sums  which  should  be  due  from  the  defendant  to  the  Association  in 
respect  of  the  said  shares.     The  defendant  then  covenanted  with  the  said  B.  B.  Cabbell, 
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P.  Morrison,  and  J.  I-ong,  their  executors,  administrators,  and  assigns  (inter  alia), 
[433]  that  he  would  make  the  payments,  and  observe  and  perform  the  rules  of  the 
Association  in  respect  of  the  said  shares,  and  that  he  would  paj'  the  rent  and  perform 
the  covenants  reserved  and  contained  in  the  said  recited  lease.  The  declaration  then 
averred,  that  the  said  B.  B.  Cabhell,  P.  Morrison,  and  J.  Long  became  and  were  pai'ties 
to  the  said  indenture,  and  the  same  was  made  and  entered  into  by  and  with  them,  as 
trustees  of  the  said  Society.  It  then  stated  certain  of  the  rules  of  the  Societ}',  and 
shewed  that  there  was  due  from  the  defendant,  in  respect  of  the  said  shares,  and  under 
the  said  rules,  a  large  sum,  to  wit,  461.  10s.  fdr  subscription  money,  and  also  a  large 
sum,  to  wit,  201.  4s.  for  redemption  money,  and  alleged  as  a  breach  of  covenant  the 
non-paj'ment  thereof.  The  declaration  then  stated  the  covenant  by  the  defendant 
in  the  said  recited  lease  to  pay  2-51.  per  annum  rent  to  the  Earl  of  Cadogan,  and 
alleged  as  a  breach  the  non-payment  by  the  defendant  of  a  large  sum,  to  wit,  121.  10s. 
due  for  such  rent  under  the  said  covenant ;  to  the  damage  of  the  plaintiffs,  as  such 
trustees  as  aforesaid,  of  10001.  &c. 

Sixteenth  plea.  That,  by  the  rules  and  regulations  of  the  said  Society,  so  certified, 
enrolled,  exhibited,  and  tiled,  as  in  the  declaration  is  mentioned,  and  which  were  in 
force  at  the  time  of  the  making  of  the  indenture  in  the  declaration  first  mentioned, 
and  from  thence  hitherto  have  been  and  are  still  in  foice,  it  was  ordered  and  declared, 
that  in  case  any  dispute  should  arise  between  the  Association,  meaning  the  said 
Society  in  the  said  declaration  mentioned,  and  any  member  thereof,  or  any  person 
claiming  under  or  on  account  of  members,  reference  should  be  made  to  arbitration, 
pursuant  to  the  provision  contained  in  the  27th  section  of  the  statute  passed  in  the 
10th  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  intituled,  &c., 
or  of  such  other  Act  oi'  Acts  of  Parliament  for  the  time  being  in  force  for  regulating 
or  aflfecting  benefit  building  socie-[434]-ties ;  that,  at  the  first  meeting  of  the  Associa- 
tion, meaning  the  Society  in  the  declaration  mentioned  (after  the  enrolment  of  the 
said  rules),  five  arbitiators  should  be  named  and  elected,  none  of  whom  should  be 
directly  or  indirectly  beneficially  interested  in  the  funds  of  the  Association  (meaning 
the  said  Society)  in  the  declaration  mentioned  ;  that,  in  each  case  of  dispute  or  differ- 
ence, the  names  of  such  arbitiators  should  be  written  on  pieces  of  paper,  and  placed 
in  a  box  or  glass,  and  the  three  whose  names  were  first  drawn  out  by  the  complaining 
party,  or  by  some  one  in  his  or  her  behalf,  should  be  the  arbitrators  to  decide  the 
matter  in  dispute ;  that  the  claims  and  demands  of  the  plaintiff  in  the  declaration 
mentioned,  were  before  and  at  the  time  of  the  commencement  of  this  suit,  and  still 
are  matters  in  dispute  between  the  said  Society  in  the  declaration  mentioned  and  the 
defendant,  within  the  meaning  of  the  said  rules  ;  and  that  the  defendant  has  always 
been  and  still  is  ready  and  willing  to  refer  the  same  to  arbitrators,  to  be  chosen  in 
manner  as  directed  by  the  said  rules,  according  to  the  true  intent  and  meaning  of 
the  said  rules,  of  which  the  plaintiffs  have  always  had  notice.     Verification. 

Seventeenth  plea.  That,  by  the  said  rules  of  the  said  Society,  certified,  enrolled, 
exhibited  and  tiled  as  in  the  declaration  is  mentioned,  and  which  were  in  force  at  the 
time  of  the  making  of  the  indenture  in  the  declaration  first  mentioned,  and  thence 
hitherto  have  been  and  still  are  in  force,  it  was  ordered  and  declared,  that  in  the 
event  of  all  or  any  one  of  the  trustees  dying  or  becoming  incapacitated  to  act  in  the 
trusts  in  them  or  him  reposed,  or  in  case  they  or  he  should  tender  for  and  become 
the  purchaser  or  purchasers  of  any  share  or  shares,  in  respect  of  which  a  mortgage 
should  be  granted,  or  in  the  event  of  any  of  the  said  trustees  being  guilty  of  any 
gross  neglect  or  improper  conduct  (of  which  the  directors  should  [435]  be  the  judges), 
or  removing  a  distance  of  more  than  five  miles  from  London  and  not  having  a  place 
of  business  and  an  opportunity  of  being  frequently  in  London,  or  becoming  bankrupt, 
or  insolvent,  or  compounding  with  his  creditors,  or  being  desirous  to  resign,  the 
secretary,  upon  notice,  in  any  of  such  cases,  to  be  given  to  him  in  writing  by  the 
trustee  or  trustees,  or  any  member  of  the  Association,  or  upon  complaint  being  made 
against  any  such  trustee  or  tru.stees  by  any  three  members  of  the  Association,  in 
writing,  should  call  a  special  meeting  of  the  directors,  having  given  first  seven  days' 
notice  to  the  trustees ;  and  at  such  special  meeting,  the  majority  of  the  directors  then 
present  might,  if  they  thought  fit,  call  on  and  compel  the  trustee  or  trustees  so  liable 
to  be  removed,  to  give  up  and  resign  the  trusts  repcsed  in  him  or  them  ;  and  the 
secretary  should,  immediately  after  the  said  trustee  or  trustees  should  have  so  given 
up  and  resigned  the  said  trusts,  convene  a  meeting  of  the  members  of  the  Association, 
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to  elect  in  his  or  their  place  or  places  another  or  other  trustee  or  trustees  ;  and  the 
trustee  or  trustees  so  resigning,  or  being  superseded  in  the  said  trusts,  should  assign 
and  transfer  to  such  new  trustee  or  trustees  to  be  appointed  in  his  or  their  place  or 
places,  all  and  every  the  funds,  securities,  and  property,  of  or  belonging  to,  or  held 
in  trust  for  or  according  to  the  rules  of  the  Association,  and  all  right,  title,  interest, 
benefit,  or  advantage,  in  or  to  such  property  ;  and  such  transfer  should  be  made  at 
the  expense  of  the  Association.  That  the  trustee  or  trustees,  so  resigning  or  being 
superseded,  should  not  on  any  future  occasion  act  as  a  trustee  or  trustees  ;  and  that, 
in  case  the  trustee  or  trustees,  or  any  executors  or  administrators  of  a  tiustee  or 
trustees  so  dying,  resigning,  or  being  superseded,  should  neglect  or  refuse  to  assign 
over  the  funds,  securities,  and  property,  or  any  part  or  parts  thereof,  he  or  they  should 
be  (if  a  member  or  members  of  the  said  Association)  ex-[436]-pelled  therefrom,  and 
should  foifeit  all  interest  therein,  and  all  monies  by  him,  hei',  or  them  theretofore 
paid  to  the  Association  ;  and  should  be  compelled  to  assign  such  funds,  securities,  and 
property,  in  such  manner  as  the  directors  should  oi-der.  And  the  defendant  says,  that 
the  said  indenture  in  the  said  declaration  first  mentioned,  is  a  security,  and  the 
messuage  or  tenement  and  premises  thereby  assigned  and  therein  particulaily  described, 
is  a  property,  vi'ithin  the  meaning  of  the  said  rules  of  the  said  Society  :  and  that  the 
said  indenture  in  the  declaration  first  mentioned  was  not,  nor  was  the  said  messuage 
or  tenement  and  premises  so  particularly  described  in  the  indenture  in  the  declaration 
first  mentioned,  as  aforesaid,  at  or  before  the  commencement  of  this  suit  assigned  or 
transferred  to  the  plaintiffs.     Verification. 

Eighteenth  plea.  That  the  sum  of  4991.,  mentioned  in  the  said  indenture  in  the 
declaration  first  mentioned  to  have  been  paid  to  the  defendant  by  the  said  P.  Morrison, 
B.  B.  Cabbell,  and  J.  Long,  as  trustees  of  the  said  Society  in  the  declaration  mentioned, 
was  advanced  by  the  said  Society  by  way  of  loan  to  the  defendant,  upon  mortgage 
of  the  leasehold  estate  of  the  defendant  particularly  mentioned  and  described  in  the 
indenture  in  the  said  declaration  first  mentioned.  That  the  defendant  was,  long 
before  and  at  the  time  of  the  making  of  the  indenture  in  the  declaration  first  mentioned, 
lawfully  possessed  of  the  said  leasehold  estate,  as  of  his  own  property.  That  the  sum 
of  4991.  was  not  advanced,  nor  was  any  part  thereof  advanced  by  the  said  Society 
to  the  defendant,  nor  was  the  same  or  any  part  thereof  received  out  of  the  funds 
of  the  said  Society,  for  the  purpose  of  enabling  the  defendant  to  erect  or  purchase 
one  or  more  dwelling-house  or  dwelling-houses  or  other  real  or  leasehold  estate. 
Verification. 

The  plaintiff  demurred  specially  to  these  pleas  on  vari-[437]-ous  grounds;  but  the 
only  special  ground  argued  was,  that  the  seventeenth  plea  amounted  to  an  argumenta- 
tive denial  that  the  plaintitis  were  trustees. 

Willes  argued  in  support  of  the  demurrer  (Nov.  21).  The  questions  depend  on 
the  construction  of  the  10  Geo.  4,  c.  56,  4  &  5  Will.  4,  c.  40,  and  6  &  7  Will.  4,  c.  .32. 
The  4th  section  of  the  6  &  7  Will.  4,  c.  32,  the  "Act  for  the  regulation  of  benefit 
building  societies,"  incorporates  the  piovisions  of  the  10  Geo.  4,  c.  56,  and  4  &  5  Will.  4, 
c.  40,  "  so  far  as  the  same  are  applicable  to  the  purpose  of  any  benefit  building  society, 
and  to  the  framing,  certifying,  enrolling,  and  altering  the  rules  thereof."  The  5th 
section  provides  that  the  receipt  of  the  trustees,  indorsed  on  any  mortgage  given  by 
any  member  for  monies  advanced  by  the  society,  shall  vest  the  estate  in  the  person 
entitled  to  the  equity  of  redemption  without  reconveyance.  By  the  21st  section  of 
the  10  Geo.  4,  c.  56,  all  the  property  and  effects  of  friendly  societies  are  vested  in  the 
treasurer  or  trustees  of  the  society  for  the  time  being,  who  are  thereby  authorised  to 
bring  or  defend  actions  or  suits.  The  27th  section  provides  for  the  reference  of 
disputes  to  arbiti-ators ;  the  2Sth  for  the  reference  to  justices.  The  4th  section  of  the 
4  &  5  Will.  4,  c.  40,  contains  provisions  as  to  certifying  the  rules  of  the  society,  and 
it  declares,  "that  all  rules,  alterations,  and  amendments  thereof,  from  the  time  when 
the  same  shall  be  certified,  shall  be  binding  on  the  several  members  and  officers  of 
the  society,  and  all  other  persons  having  interest  therein."  By  sect.  7,  if  the  rules 
of  the  society  provide  for  a  reference  to  arbitration,  and  the  society  refuse  so  to  settle 
the  dispute,  or  the  arbitrators  refuse  to  make  an  award,  two  justices  may  determine  | 
the  dispute.  The  8th  section  enables  the  arbitrators  or  justices  to  order  that  a  member  j 
expelled  fi'om  the  society  shall  be  reinstated  or  paid  a  reasonable  sum  of  money. 
The  sixteenth  plea  in  [438]  substance  is,  that  a  rule  was  made  by  the  .Society,  that  I 
disputes   between  the   Society   and  its  members  should    be  referred  to  arbitration 
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under  the  10  Geo.  4,  c.  56,  s.  27.  But  that  enactment  relates  to  ordinary  friendly 
societies,  which  differ  in  their  constitution  from  building  societies  under  the  6  &  7 
Will.  4,  c.  32  ;  and  the  former  Act  is  incorporated  with  the  latter  only  so  far  as  its 
provisions  are  applicable.  Now  the  provisions  of  the  10  Geo.  4,  c.  56,  with  respect 
to  reference  of  disputes  to  arbitrators  or  justices,  would  be  clearly  inapplicable  to  a 
recovery  in  ejectment  upon  a  demise  by  the  trustees ;  for  the  justices  could  not 
deliver  possession,  nor  the  arbitrators  enforce  their  award.  This  is  a  loan  by  the 
Society  to  one  of  its  members,  on  a  mortgage  of  land  demised  to  him  by  a  stranger. 
Such  a  transaction,  though  not  strictly  within  the  scope  of  the  Society,  must  now  be 
conceded  to  be  legal  :  C'utbill  v.  Kingdom  (1  Exch.  494),  Modey  v.  Baker  (6  Hare,  87). 
But  the  10  Geo.  4,  c.  56,  s.  27,  only  applies  to  ordinary  transactions  between  the 
society  and  its  members,  and  not  to  a  transaction  which  is  not  necessarily  part  of  the 
constitution  of  the  society.  No  doubt  the  liability  of  a  member  to  adhere  to  the 
rules  of  the  society  must  be  enforced  under  the  10  Geo.  4  ;  but  here  there  is  super- 
added an  express  covenant  to  that  efl'ect.  Moreover,  the  clause  does  not  absolutely 
take  away  the  right  of  action,  but  only  leaves  it  optional  with  the  society  to  make 
rules  that  certain  matteis  shall  be  referred.  The  superior  Courts  cannot  be  ousted 
of  their  jurisdiction  without  express  words  to  that  eti'ect :  Albon  v.  Pyke  (4  M.  &  G. 
421).  A  mere  agreement  to  refer  is  insufficient  for  that  purpose:  Ihompson  v. 
Uharnock  (S  T.  R.  139).  With  regard  to  friendly  societies,  there  was  a  reason  for 
providing  that  their  disputes  should  be  settled  by  arbitration,  because  they  are  matters 
over  which  a  Court  of  equity,  [439]  rather  than  a  Court  of  law,  would  have  juris- 
diction. Kules  of  this  description,  confining  parties  to  a  particular  tribunal,  have 
always  been  construed  strictly  :  Garner  v.  Shelley  (5  Bing.  477),  Tyrrell  v.  IVoolley 
(1  M'.  &  G.  809). 

The  seventeenth  plea  sets  up  a  rule  of  the  Society,  by  which  a  trustee,  on  being 
removed,  might  be  called  upon  to  assign  the  trust  property  to  a  succeeding  trustee. 
If  that  be  a  plea  denying  that  the  plaintiffs  are  trustees,  it  is  bad,  as  it  ought  to  have 
traversed  that  fact.  If  not,  it  atiords  no  answer,  for  the  21st  section  of  the  10  Geo.  4, 
c.  56,  enables  the  trustees  for  the  time  being  to  sue ;  and  though  the  Society,  for 
greater  caution,  has  made  a  rule  requiring  the  assigning  of  trust  property  to  a 
succeeding  trustee,  that  will  not  detract  from  the  force  of  the  section. 

The  eighteenth  plea  is  bad,  on  the  authority  of  Citlldll  v.  Kingdom  (I  Exch.  494), 
which  decided  that  a  society  of  this  kind  may  lend  money  on  mortgage  to  its  members. 

Then,  as  to  the  objection  to  the  declaration.  The  21st  section  of  the  10  Geo.  4, 
c.  56,  authorises  the  trustees  to  sue,  and  the  declaration  expressly  states,  that  the 
plaintifi's  are  trustees ;  and  as  such  trustees,  and  according  to  the  form  of  the  statute, 
they  sue.  That  is  sufficient,  on  general  demurrer,  to  shew  that  all  preliminaries  have 
been  complied  with. 

Joyce,  contrk.  In  considering  the  question  arising  on  the  sixteenth  plea,  regard 
must  be  had  to  the  object  of  the  legislature  in  passing  the  6  &  7  Will.  4,  c.  32.  That 
the  object  was  to  benefit  the  labouring  classes  is  shewn  by  the  exemption  from  stamp 
duty  given  by  the  8th  section.  The  intention  was,  that  these  societies  should  be 
within  the  rales  and  regulations  of  friendly  societies ;  and  this  plea  is  good,  on  the 
authority  of  C'risjj  v.  Bunhnry.  The  15th  [440]  section  of  the  9  &  10  Vict.  c.  27,  for 
amending  the  laws  relating  to  friendly  societies,  does  not  affect  this  case.  [Parke,  B. 
That  seems  to  leave  it  optional,  where  the  matter  in  dispute  exceeds  twenty  pounds. 
Perhaps  the  enactment  was  intended  to  apply  to  cases  where  there  was  no  rule  pro- 
viding for  a  reference.]  Cuthill  v.  Kingdom  proceeded  on  the  ground,  that  the  subject- 
matter  in  dispute  was  not  one  required  by  the  rules  of  the  society  to  be  referred.  In 
Ex  parte  Payne  (5  D.  &  L.  679),  the  rules  of  a  building  society  provided,  that  all 
disputes  should  be  referred  to  two  justices ;  and  it  was  held  that  the  jurisdiction  of 
the  count}^  courts  did  not  extend  to  any  disputes  between  the  members  of  such  society. 
[Parke,  B.  Here  there  is  a  covenant  to  pay  the  rent  to  the  lessor ;  and  how  can 
the  breach  of  it  be  a  matter  in  dispute  between  the  defendant  and  the  building  society? 
Your  argument  may  be  correct  as  to  the  subscriptions ;  but  if  any  one  of  the  matters 
in  dispute  is  not  within  the  terms  of  the  rule,  the  plea  is  bad.]  The  plaintiffs'  right 
to  recover  may  depend  upon  the  amount  which  the  Society  has  received  of  the  defen- 
dant. He  may  have  over-paid  the  amount  advanced,  and  then  this  claim  would  be  a 
matter  solely  in  dispute  between  them.  [Alderson,  B.  Suppose  the  defendant  had 
covenanted  not  to  carry  on  a  particular  trade  on  the  demised  land,  under  the  penalty 
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of  a  forfeiture,  could  not  the  Society  maintain  an  action  for  the  breach  of  that  covenant  *?] 
That  would  be  a  purely  collateral  matter. 

The  seventeenth  plea  is  good  in  substance.  It  appears  on  the  face  of  the  declara- 
tion, that  the  covenantees  are  not  the  parties  suing ;  and  the  plea  shews  that  no 
assignment  has  been  made  to  the  latter,  as  required  by  the  rules  of  the  Society,  so  as 
to  give  them  a  title  to  sue.  It  is  argued,  that  the  21st  section  of  the  10  Geo.  4,  c.  56, 
s.  27,  [441]  enables  the  plaintiffs  to  sue  ;  but  that  enactment  only  applies  to  suits 
arising  out  of  matters  within  the  scope  of  the  Society  ;  and  if  this  transaction  is  not 
within  the  clause  i-elating  to  ai'ljitration,  it  is  not  within  the  21st  section,  and  the 
covenantees  ought  to  sue.  [Parke,  B.  The  plea  should  have  concluded  with  a  special 
traverse  that  the  plaintifl's  are  trustees.]     The  objection  is  open  on  the  declaration. 

Ihe  last  plea  is  for  the  .same  reason  good.  It  shews  that,  the  cause  of  action  arose 
out  of  a  transaction  altogether  foreign  to  the  purposes  for  which  the  Society  was 
instituted,  and  consequently  the  plaintifl's  are  not  entitled  to  sue  as  trustees.  [Parke,  B. 
Suppose  the  money  had  been  advanced  to  a  stranger,  might  not  the  trustees  have  sued 
for  it?  Surely  the  Society  has  power  to  invest  their  funds  from  time  to  time  ;  and  if 
they  do  so  upon  real  security,  is  not  that  a  security  belonging  to  the  Society,  which, 
under  the  21st  section  of  the  10  Geo.  4,  c.  56,  ve.sts  in  the  trustees?  The  question  i.s, 
whether  they  may  not  lend  money  on  nioitgage  to  one  of  their  own  members.] 
According  to  the  case  of  CnthiU  v.  Kiiujilom,  the  declaration  is  also  bad,  on  the  ground 
that  it  shews  that  the  defendant  had  a  larger  interest  than  1501.  in  respect  of  his 
shares.  [Parke,  B.  The  point  was  not  decided  there,  and  what  was  thrown  out  is 
incorrect.  Cutbill  v.  Kingdom  is  an  authority  to  shew,  that  it  is  no  defence  that  the 
money  was  lent  on  mortgage  to  a  member  of  the  Society  ;  and  consequently  it  is  no 
answer  that  the  action  is  brought  by  the  trustees  for  the  time  being.]  The  declaration 
ought  to  have  shewn,  that  by  the  rules  of  the  Society  the  security  vests  in  the  trustees, 
and  not  in  the  treasurer.  [Parke,  B.  How  can  we  take  notice  that  there  is  a 
treasurer  ?] 

Willes,  in  reply.  The  objection  raised  by  the  last  plea  is,  that  a  building  society 
cannot  invest  its  funds  on  real  [442]  security.  Now  the  13th  section  of  the  10  Geo.  4, 
c.  66,  expressly  enacts,  that  it  shall  be  lawful  for  the  trustees  for  the  time  being  to 
lay  out  the  surplus  money  on  security.  Then,  by  the  21st  section,  all  securities  are 
vested  in  the  treasurer  or  trustees  for  the  time  being.  They  do  not  so  vest  by  virtue 
of  the  rules,  but  by  force  of  the  statute,  which  means,  that  securities  taken  by  the 
treasurer  shall  vest  in  succeeding  treasurers,  and  those  taken  by  the  trustees  in 
succeeding  trustees.  The  declaration  is  good  on  general  demurrer,  as  it  is  averred 
that  the  plaintifl's  are  trustees,  and  that  they  sue  on  behalf  of  the  Society,  according 
to  the  form  of  the  statutes:  Lewis  v.  Parkes  (3  M.  &  W.  133),  Smith  v.  Goldsivorthy 
(4  Q.  B.  430).  In  Ex  parte  Payne,  the  cause  of  action  arose  out  of  a  dispute  between 
the  society  and  a  member  as  member. 

Pollock,  C.  B.  The  only  point  upon  which  we  entertain  any  doubt  is,  whether 
this  transaction,  although  a  collateral  matter,  may  not  be  within  the  rule  which 
requires  disputes  to  be  settled  by  arbitiation.  The  result  of  the  decision  in  CVwjO  v. 
Bunbunj,  is  that  we  ought  to  give  such  effect  to  the  language  of  statutes  of  this  kind, 
which  permits  trustees  to  settle  disputes  by  ai'bitration,  as  to  include  all  disputes 
between  the  parties  in  the  character  of  society  and  members.  But  the  question  is, 
whether  the  rule  may  not  include  other  matters,  where  in  fact  the  defendant  is  a 
member.  I  think  the  declaration  sufficiently  shews  the  character  of  the  plaintiffs,  and 
that  they  may  sue  under  the  21st  section. 

Parke,  B.  The  only  doubt  is,  whether  the  rule  requii'ing  disputes  to  be  settled 
by  arbitration,  applies  to  a  collateral  matter  arising  between  the  Society  and  a  raem- 
[443]-ber,  as  mortgagor  and  mortgagee,  and  not  aflecting  the  other  members  of  the 
Society,  especially  such  a  matter  as  a  covenant  to  pay  rent  to  the  supeiior  landlord. 
The  other  paints  aie  untenable.  The  seventeenth  plea  is,  that  there  has  been  no 
transfer  of  the  security  to  the  plaintifl's.  If  that  were  any  atiswer,  it  should  have 
been  pleaded  by  way  of  traverse  ;  but  the  statute  seems  to  render  any  assignment 
unnecessary.  As  to  the  objection,  that  the  treasurer  ought  to  sue,  the  answer  is,  that 
it  does  not  appear  that  there  is  a  treasurer  ;  and  we  cannot  assume  that  there  is. 
Cuthill  V.  Kingdom  decides  that  the  eighteenth  plea  is  bad.  Indeed  it  is  clear  that  the 
Society  may  advance  money  to  one  of  its  own  members ;  and  it  is  immaterial  what 
property  is  so  mortgaged. 
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Aldekson,  B.  We  cannot  take  judicial  notice  of  the  fact  of  there  being  a  treasurer, 
if  indeed  there  be  one  ;  and  probably  the  construction  of  the  Slst  section  is,  that 
securities  taken  in  the  name  of  the  treasurer  vest  in  his  successors,  and  if  taken  in  the 
name  of  the  trustee  or  trustees,  they  vest  in  the  succeeding  trustee  or  trustees. 

RoLFE,  B ,  concurred. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said — The  only  point  which  remained  for  our  consideration 
was,  whether  this  transaction  was  a  matter  in  dispute  between  the  Society  and  one  of 
it5  members,  within  the  true  meaning  of  the  rule,  and  therefore  required  to  be  settled 
by  arbitration,  or  whether  it  might  not  be  made  the  subject  of  an  action.  It  was 
contended,  on  the  part  of  the  defendant,  that  whatever  question  arose  between  the 
Society  and  its  members  must  be  referred  to  arbitration  ;  and  therefore  the  plea  was 
good.  No  doubt  some  of  the  grounds  of  action  were  mat-[444]-ters  in  dispute  between 
the  Society  and  the  defendant,  in  the  character  of  a  member ;  and  there  may  be  strong 
reason  for  saying,  that  if  the  claim  had  been  entirely  confined  to  matters  of  that 
description,  the  case  of  C'ru<p  v.  Bunbun/  would  have  applied.  But  it  is  clear  that 
some  of  the  breaches  of  covenant  relied  on  by  the  plaintitF, — for  instance,  the  non- 
payment of  rent  to  Lord  Cadogan,  was  a  matter  in  dispute,  not  between  the  Society 
and  the  defendant  as  a  member  of  the  Society,  but  between  them  as  mortgagor  and 
mortgagee.  On  consideration  we  are  of  opinion,  that  if  any  other  rule  be  established 
than  this,  that  matters  in  diffeience  between  the  Society  and  its  members,  in  the 
character  of  members,  can  alone  be  referred  to  arbitration  ;  if  we  go  one  step  beyond 
that,  then  extraneous  matters  of  any  kind,  which  may  happen  to  be  in  dispute  between 
the  Society  and  any  of  its  members,  ought  to  be  the  subject  of  a  reference.  It  appears 
to  us,  therefore,  that  the  words  "  matters  in  dispute  "  must  be  read  matters  in  dispute 
between  the  Society  and  its  members  as  members,  and  not  in  any  other  capacity. 
Such  being  our  opinion,  this  plea,  which  sets  up  the  necessity  of  a  reference  to  arbitra- 
tion as  a  bar  to  the  whole  of  the  plaintiffs'  cause  of  action  (part  of  which  clearly  was 
not  a  matter  in  dispute  between  the  Society  and  the  defendant  as  a  member,  if  the 
rest  was)  is  a  bad  plea.  The  demurrer  must  therefore  be  allowed,  and  the  plaiutiifs 
are  entitled  to  judgment. 

Judgment  for  the  plaintiff's. 

[445]  GosDEN  V.  Elphick  and  Bennett.  Nov.  12,  1849. — A  constable  who  acts 
bona  fide,  believing  that  he  is  doing  his  duty,  is,  though  mistaken,  within  the 
protection  of  the  24  Geo.  2,  c.  44,  s.  8,  and  it  is  not  a  question  for  the  jury 
whether  the  facts  were  such  as  might  reasonably  lead  him  to  think  he  was  so 
acting. 

[S.  C.  7  D.  &  L.  194 ;  19  L.  J.  Ex.  9 ;  13  Jur.  989.     Approved,  Grinham  v.  mihy, 

1^59,  4H.  &N.  496.] 

Trespass  for  assault  and  false  imprisonment.     Plea,  not  guilty  (by  statute). 

At  the  trial,  before  Alderson,  B.,  at  the  last  Sussex  Summer  Assizes,  it  appeared 
that  the  plaintiff  and  two  other  persons,  named  Maynard  and  Vass,  were  employed 
in  shewing  some  horses  at  a  fair ;  and  whilst  so  engaged,  the  halter  slipped  from  one 
of  the  horses,  which  ran  against  a  boy  and  broke  his  arm.  The  defendant  Bennett, 
who  was  a  constable,  was  not  present  at  the  accident,  but  he  took  the  plaintiff  into 
custody  in  consequence  of  what  the  defendant  Elphick  said  to  him.  The  action  was 
not  commenced  within  six  months  after  the  trespass  was  committed,  and  therefore 
Bennett  relied  upon  the  2  4  Geo.  2,  c.  44,  s.  8.  Elphick  was  proved  to  have  said,  when 
Bennett  took  up  Vass,  "  That  is  not  the  man  ;  that's  the  man,"  pointing  to  the  plaintiff. 
The  learned  Judge  referred  to  Partm  v.  IVilliams  (3  B.  &  Aid.  330),  and  left  it  to  the 
jury  to  say  whether  Bennett  acted  bona  fide,  intending  to  do  his  duty  as  constable ; 
and  his  Lordship  told  the  jury,  that  the  question  with  respect  to  Elphick  was,  whether 
he  directed  the  constable  to  take  the  plaintitf  into  custody,  in  which  case  he  would  be 
liable;  but  that,  if  his  object  was  merely  to  offer  himself  as  a  witness,  and  to  give 
information  to  the  constable  that  the  wrong  man  was  in  custody,  he  was  not  liable. 
The  jury  having  found  a  verdict  for  the  defendants, 

Hawkins  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.     First,  as  to 
the  constable.     The  jury  ought  to  have  been  asked  whether  the  facts  were  such  as 
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might  [446]  reasonably  lead  the  constable  to  think  he  was  acting  in  the  execution  of 
his  duty.  [Alderson,  B.  I  left  the  case  to  the  jury  in  accordance  with  the  law  as 
laid  down  in  Parton  v.  JViUiams  (.3  B.  &  Aid.  330).]  In  Cook  v.  Leonard  (G  B.  &  C. 
351),  Bayley,  J.,  says,  "Where  an  Act  of  Parliament  says,  that  in  the  case  of  an 
action  being  brought  against  any  person  for  anything  done  in  pursuance  of  or  in 
execution  of  the  Act,  the  defendant  shall  be  entitled  to  certain  privileges,  the  meaning 
is,  that  the  act  done  must  be  of  that  nature  and  description,  that  the  party  doing  it 
may  reasonabl)'  suppose  that  the  Act  of  Parliament  gave  him  authority  to  do  so."  In 
Hughes  v.  Bucklnnd  (1.5  M.  &  W.  346),  where  the  defendants  justifiefl  the  taking  the 
plaintiff  into  custody,  under  the  7  &  8  Geo.  4,  c.  29,  ss.  3.5  and  03,  for  illegally  fishing 
in  a  several  fishery,  Parke,  B.,  says,  "  The  statute  extends  protection  to  all  who  bona 
fide  and  reasonably  believe  that  they  fill  the  character,  and  are  authorised  to  act." 
In  Kinew.  Evershed  (10  Q.  B.  143),  where  the  tenant  of  a  house  was  given  into  custody, 
without  warrant,  by  the  attorney  of  the  owner,  for  a  malicious  injury  to  the  house, 
and  no  notice  of  action  had  been  given  under  the  7  &  8  Geo.  4,  c.  30,  ss.  24,  28,  the 
Judge  having  a.sked  the  jury  whether  the  defendant  had  acted  bona  tide,  and,  on  their 
answering  in  the  affirmative,  nonsuited  the  plaintitf;  that  was  held  a  misdirection, 
and  that  the  jury  should  also  have  been  asked,  whether  the  defendant  had  a  reason- 
able belief  that  he  was  the  ownei''s  servant,  or  had  his  authority.  [Kolfe,  B.  That 
is,  whether  he  I'eally  filled  the  character.  Alderson,  11  Theohdld  v.  Urichmm-e  (1  B.  & 
Aid  227)  is  a  distinct  authority  for  the  justific.ition  to  the  constable  acting  bona  fide, 
though  cleai-l}'  wrong  ]  Secondly,  the  defemlant  Elphick  is  liable,  if  by  his  conduct 
he  caused  the  plaintift'  to  be  taken  into  custody.  [447]  That  proposition  is  supported 
by  the  case  of  Fhwster  v.  lloyle  (1  Camp.  187),  the  mai'ginal  note  of  which  is,  "If  A. 
states  positively  to  the  commander  of  a  press-gang  that  B.  is  liable  to  the  impress 
service,  who  in  truth  is  not  so,  and  H.,  in  consequence  of  this  information,  is  impressed, 
A.  is  liable  to  an  action  of  trespass  for  false  imprisonment  at  the  suit  of  B.  [Kolfe,  B. 
I  must  dissent  from  that  ruling.  The  case  may  mean  that  the  facts  were  evidence 
from  which  the  jury  might  infer  a  wrongful  imprisonment.  Alderson,  B.  It  would 
come  to  this,  that  if  a  constable  in  search  of  a  delinquent  says,  "  Which  is  the  manV 
the  persons  present  must  not  point  him  out.  Or,  if  I  see  a  man  who  is  perfectly 
innocent  taken  into  custody,  and  the  guilty  man  running  away,  I  must  not  say  so,  or 
I  shall  be  liable  in  trespass.  1  he  evidence  in  Flewdcr  v.  Royle  very  likely  shewed 
that  the  defendant  bore  some  spite  to  the  plaintiff.] 
Kule  refused. 

Before  Rolfe,  B.,  Sitting  Alone. 

Hancock  v.  The  Earl  of  Carllsle  and  Others.  Nov.  24,  1849. —Judgment  as 
in  case  of  a  nonsuit  may  be  had  on  a  feigned  issue  under  the  General  Inclosure 
Act,  8  &  9  Vict.  c.  118,  s.  56. 

[S.  C.  7  D.  &  L.  219  ;  19  L.  J.  Ex.  45.] 

This  was  an  action  brought  by  the  plaintiff,  under  the  provisions  of  the  General 
Inclosure  Act,  8  &  9  Vict.  c.   118,  s.  56, (a)  against  the  defendants,  the  Inclosure 

{a)  Sect.  56  enacts,  "That  if  any  person  claiming  to  be  interested  in  any 
land  proposed  to  be  inclosed  under  this  Act,  shall  be  dissatisfied  with  any  deter- 
mination of  the  commissioners  or  assistant  commissioner,  concerning  any  claim  or 
interest  in  or  to  the  land  proposed  to  be  inclosed  under  the  powers  hereinbefore 
contained,  and  shall  cause  notice  in  writing  of  such  dissatisfaction  to  be  delivered  to 
the  commissioners  within  thirty  days  next  after  notice  of  such  determination  shall 
have  been  given  to  the  several  parties  or  persons  specially  interested,  if  any  such  there 
be,  it  shall  be  lawful  for  such  person  so  dissatisfied,  and  giving  such  notice  as  afore- 
said, to  bring  an  action  upon  a  feigned  issue  against  the  person  in  whose  favour  such 
determination  shall  have  been  made,  or  against  the  commissioners,  and  to  proceed^  to 
a  trial  at  law  at  the  then  next  assizes,  or  at  the  assizes  immediately  following  such 
next  assizes,  to  be  holden  for  the  county  wherein  the  land  relating  to  which  such 
dispute  shall  arise  shall  be  situate  ;  and  the  defendant  in  such  action  shall,  upon  being 
served  with  the  usual  process  therein,  appear  thereto  and  accept  one  or  more  issue  or 
issues,  whereby  such  claim,  and  the  right  and  interest  thereby  insisted  upon,  may  be 
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Commissioners  for  England  and  Wales,  to  try  the  title  to  a  right  of  [448]  common 
over  certain  nninclosed  lands  in  the  county  of  Chester.  The  issue  was  delivered  in 
last  Hilary  Vacation,  and  notice  of  trial  was  given  for  the  Spring  Assizes  for  Cheshire, 
and  again  for  the  Summer  Assizes,  but  was  countermanded  on  both  occasions. 

On  a  former  day  in  this  term,  Welsby,  for  the  defendants,  obtained  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit. 

Peacock  now  shewed  cause.  This  is  not  a  case  in  which  judgment  as  in  case  of 
a  nonsuit  can  be  had.  The  ques-[449]-tion  is  similar  to  that  which  has  arisen  under 
the  Tithe  Commutation  Act,  6  &  7  Will.  4,  e.  71,  s.  46.  That  statute  enables  any 
person  claiming  an  interest  in  lands  or  the  tithes  thereof,  who  shall  be  dissatisfied 
with  a  decision  of  the  tithe  commissioners,  or  an  assistant  commissioner,  &c.,  to  cause 
an  action  to  be  brought  in  any  of  the  superior  couits,  and  to  deliver  a  feigned  issue 
whereby  the  disputed  right  may  be  tried,  on  which  he  is  to  proceed  to  a  trial  at  the 
sittings  after  the  term,  or  at  the  assizes  then  next  or  next  but  one  after  the  commence- 
ment of  the  action,  with  liberty,  nevertheless,  for  the  Court  to  extend  the  time  for 
going  to  trial ;  and  the  costs  of  every  such  action  are  to  be  in  the  discretion  of  the 
Court  in  or  by  which  the  same  shall  be  decided.  Now,  in  JFirk  v.  Cotton  (1  I),  it  L. 
227),  it  was  held  by  Wightman,  J.,  that  a  feigned  issue  under  this  statute  was  not 
within  the  same  rules  of  practice  as  actions  at  law,  and  therefore  that  the  defendant 
could  not,  in  case  of  the  plaintift'  failing  to  proceed  to  trial  within  the  two  assizes, 
have  judgment  as  in  case  of  a  nonsuit,  but  must  make  the  delay  the  subject  of  a 
special  application  to  the  Court.  It  is  true,  that  in  Sandys  v.  Mayor  of  Beverley 
(12  M.  &  W.  .56f?)  this  Court  appears  to  ha\e  granted  a  rule  for  judgment  as  in  case 
of  a  nonsuit  in  such  a  case  ;  but  the  language  of  Parke,  B.,  leads  to  a  doubt  whether 
the  rule  was  made  absolute  in  that  form,  or  whether  it  was  not  merely  a  rule  for  pay- 
ment of  the  costs,  which,  under  that  statute,  are  in  the  discretion  of  the  Court. 
[Welsby.  It  appears  from  a  note  to  Tumlinson  y.  Boughey  (2  C.  B.  848),  that  the  rule 
given  out  was  the  ordinary  printed  form  of  a  rule  absolute  for  judgment  as  in  case  of 
a  nonsuit,  with  the  addition  of  an  order  for  payment  of  the  costs.  Rolfe,  B.  By 
the  present  statute  the  Court  has  no  discretion  given  to  it  as  to  the  costs ;  so  that, 
unless  the  defendants  have  judgment  as  in  case  of  a  nonsuit,  in  case  of  the  plaintiff 
[450]  not  pioceeding  to  trial  wkhin  the  time  limited  by  the  statute,  they  are  alto- 
gether remediless  as  to  their  costs.]  The  statute  14  Geo.  2,  c.  17,  confers  upon 
the  Court  the  power  to  give  judgment  as  in  case  of  a  nonsuit,  unless  the  plaintiff 
brings  his  issue  on  to  be  tried  according  to  the  course  and  practice  of  the  Court,  unless 
the  Court  shall,  upon  just  cause  and  reasonable  terms,  allow  any  further  time  for  the 
trial  of  such  issue.  But  it  is  submitted,  that  that  statute  does  not  apply  to  a  case 
where,  as  here,  no  further  time  for  the  trial  of  the  issue  can  be  allowed  by  the  Court 
after  the  default.     [Welsby  refeired  to  sect.  57.] 

Welsby,  in  support  of  the  rule,  was  not  called  on. 

KOLFE,  B.  I  think  this  case  is  governed  by  the  decision  of  the  Court  of  Exchequer 
under  the  Tithe  Commutation  Act.  It  was  there  held,  that  judgment  as  in  case  of 
a  nonsuit  could  be  given  under  that  Act,  and  a  fortiori  it  can  be  done  here.  When 
the  .o6th  and  57th  sections  are  looked  at  together,  they  leave  no  doubt  on  the  matter. 
The  rule  will  therefore  be  absolute. 

Rule  absolute. 

tried  and  determined,  such  issue  to  be  settled  by  the  proper  officer  of  the  Court  in 
which  the  said  action  shall  be  commenced,  in  case  the  parties  shall  differ  about  the 
same ;  and  the  verdict  given  upon  the  trial  of  such  action  shall  be  binding  and  con- 
elusive  upon  all  parties  thereto,  unless  the  Court  wherein  such  action  shall  be  brought 
shall  set  aside  such  verdict  and  order  a  new  trial  to  be  had  ;  and  after  such  verdict 
shall  be  given,  and  final  judgment  obtaine<i  thereon,  the  commissioners  shall  act  in 
conformity  thereto,  and  allow  or  disallow  the  claim  thereby  determined,  according  to 
the  event^of  such  trial ;  and  the  costs  attending  any  such  action  shall  abide  the  event 
of  the  trial." 

Sect.  57.  "Provided,  that  if  no  such  notice  of  dissatisfaction  shall  be  given,  or  if 
no  such  action  at  law  shall  be  commenced  as  aforesaid,  or  if  any  such  action  shall  be 
commenced  and  the  plainriff  therein  shall  not  proceed  to  trial  within  the  time  herein- 
before limited  for  that  purpose,  unless  the  Court,  for  sufficient  cause,  put  off  the  trial, 
then  the  determination  of  the  said  commissioners  or  assistant  commissioner  shall  be 
final  and  conclusive." 
Ex.  Div.  X.— 41* 
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The  Duke  of  Beaufort  v.  Smith.  Nov.  21,  1849. — In  support  of  a  customary 
payment  of  4cl.  per  wey  for  all  coal  gotten  within  a  certain  manor  and  seignory 
and  exported  to  sea,  the  plaintiff  tendered  in  evidence  a  book,  pniporting  to  be  a 
survey  taken  in  the  year  1650,  after  the  manor  and  seignory  had  been  granted 
to  Oliver  Cromwell  by  Parliament,  and  purporting  to  be  taken  by  virtue  of  a 
comniis.sion  to  certain  persons  named  in  the  suivey  given  by  Oliver  Cromwell, 
Lord-General  of  the  Parliamentary  Forces.  After  specifying  certain  rents,  it 
stated,  that  the  jury  present  (inter  alia)  there  is  4d.  due  unto  the  lord  for  every 
wey  of  coals  that  is  transported  out  of  the  lordship.  The  document  was  not  signed 
by  the  jury,  nor  was  any  commission  proved  : — Held,  that  this  survey  was  inad- 
missible either  as  a  public  document,  oi'  as  evidence  of  reputation. — Certain  varia- 
tions in  old  entries  of  receivers'  accounts,  as  to  the  description  of  a  customary 
payment  extending  over  three  centuries,  and  uniform  in  amount,  held  no  objection 
to  the  validity  of  the  claim  ;  and  that  it  might  be  supported  either  as  a  manorial 
custom  or  a  toll  traverse. — A  private  Act  of  Parliament  is  not  evidence  in  support 
of  such  a  claim. — The  34  &  35  Hen.  8,  c.  26,  s.  101,  does  not  afl'ect  the  private 
rights  of  lords  of  manors  in  Wales. 

[S.  C.  19  L.  J.  Ex.  97.     Applied,  Bremiier  v.  Hull,  1866,  L.  E.  1  C.  P.  762.] 

Assumpsit  for  money  due  for  customs,  duties,  and  tolls,  upon  and  for  coals  raised 
and  gotten  from  the  plaintiff's  manor  and  seignorj'  of  Kilvey,  in  the  county  of  [451] 
Glamorgan,  and  carried  through  the  said  manor  and  seignory,  and  sold  and  exported 
to  sea  over  Swansea  Bar,  (that  is  to  say,  over  the  bar  of  the  port  and  harbour  of 
Swansea,  in  the  county  aforesaid,)  and  for  divers  other  customs,  duties,  tolls,  and  sums 
of  money,  before  then  due  and  of  right  payable  and  renderable  by  the  defendant  to 
the  said  duke,  upon  and  for  divers  other  coals  before  then  raised,  gotten,  and  taken 
by  the  defendant,  within  and  from  the  said  duke's  manor  and  seignory. 

The  particulars  of  demand  claimed  10001.,  due  upon  60,000  weys  of  coals,  at  the 
rate  of  4d.  per  wey,  raised  out  of  the  Lansamlet  and  Old  Church  Pit  Collieries. 

By  consent  and  oi'der  of  a  Judge  a  special  case  was  stated  for  the  opinion  of  the 
Court,  the  material  part  of  which  is  as  follows  : — 

The  plaintiff  has  been,  since  the  month  of  November,  1835,  and  now  is,  the  lord  of 
the  seignory  or  manor  of  Kilvey,  in  the  county  of  Glamorgan.  The  plaintiff  has  also, 
during  the  same  period,  been  and  now  is  the  lord  of  the  borough  and  manor  of 
Swansea,  (co-extensive  with  the  borough),  in  the  said  county.  The  seignory,  borough, 
and  manors  aforesaid,  have  for  some  centuries  been  vested  in  the  ancestors  of  the 
plaintiff,  and  form  parcel  and  members  of  the  honour  or  seignory  of  Gower,  in  the 
county  of  Glamorgan.  The  seignory  of  Gower  consists  of  these  and  other  manors, 
and  includes  a  considerable  line  of  the  sea  coast,  extending  from  the  Neath  River 
round  the  Hundred  of  Swansea  to  Longhor.  The  seignory  or  lordship  of  Gower, 
otherwise  called  Gower  Kilvey,  is  referred  to  in  the  stat.  27  Hen.  8,  c.  26,  s.  14,  and 
the  liberties  belonging  to  the  seignory,  as  wreck,  wharfage,  customs  of  strangers,  and 
other  franchises,  are  saved  by  sect.  30  of  that  Act.  At  the  pas.sing  of  the  said  Act, 
it  was  a  lordship  marcher  of  Wales.  The  manor  of  Kilvey  is  divided  from  the 
borough  and  manor  of  Swansea  by  the  public  navigable  river  Towey,  which  [452]  falls 
into  the  sea  in  Swansea  Bay,  and  both  manors  are  bounded  on  the  south  by  the  sea. 
The  port  of  Swansea  is  a  natural  basin,  formed  by  the  shore  of  the  manor  of  Kilvey 
on  the  one  side,  and  the  shore  of  the  borough  and  manor  of  Swansea  on  the  other 
side,  but  its  exact  limits  are  not  ascertained  or  agreed  upon.  The  tide  now  flows  from 
Swansea  Bay  into  such  basin  and  up  the  I'iver  Towey,  for  about  two  miles.  The 
sandbanks  at  the  mouth  of  the  Towey  form  the  bar  mentioned  hereinafter,  and  vessels 
sailing  out  of  the  said  port  must  pass  the  bar.  The  seignory  or  manor  of  Kilvey  lies 
on  the  left  bank  of  the  river  Towey,  and  includes  the  whole  parish  of  Lansamlet  and 
one  hamlet  of  the  parish  of  Swansea.  There  are  within  the  seignory  or  manor  of 
Kilvey  numerous  freehold  tenements,  held  of  the  plaintiff  as  lord  by  payment  of  chief 
or  quit-rents,  varying  in  amount,  and  by  suit  of  Court,  but  there  are  now  no  copy- 
holds. The  Courts-baron  of  the  said  seignory  or  manor  of  Kilvey  have  been  and  are 
held  at  the  Guildhall,  in  the  town  of  Swansea,  the  place  accustomed,  and  the  free 
tanants  of  the  said  tenements  owe  suit  there. 

The  plaintiff  claims  to  be  owner  of  the  port  of  Swansea.     He  also  claims,  either  as 
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the  lord  of  the  said  seignoiy  of  Gower  or  of  the  manor  of  Kilvey,  and  other  manors 
parcel  of  the  said  seignory,  the  sea  shore  between  high  and  low-water  mark,  lying 
within  the  said  seignory  of  Gower,  including  the  manor  of  Kilvey  and  the  borough 
and  manor  of  Swansea,  and  also  (with  certain  exceptions)  the  soil  and  channel  of  the 
navigal)le  pait  of  the  said  river  Towey.  This  claim  to  the  port,  sea  shore,  and  soil  of 
the  river  is  not  admitted  by  the  defendant;  but  he  does  admit  that  the  plaintiff'  is 
entitled  to  the  several  franchises  referred  to  in  the  inquisition  31  Eliz.,  mentioned 
hereinafter,  and  conceded  or  confirmed  to  him  by  the  charter  5  Jac.  1,  also  hereinafter 
mentioned.  In  support  of  this  claim  much  evidence  was  adduced ;  and  it  is  to  be 
taken  as  the  result  of  such  evidence,  (for  the  purpose  of  this  cause  only,  and  [453] 
without  prejudice  to  the  question  in  other  suits  or  disputes,)  that  the  plaintiff  is 
entitled  generally,  in  respect  of  the  seignory  of  Gower,  or  of  its  dependent  manors 
parcel  of  the  said  seignory,  and  bounded  by  the  sea  or  its  estuaries,  to  the  shore 
adjacent  to  the  said  seignory  and  manors  respectively,  and  to  the  bed  and  soil  of  the 
said  river  as  far  as  the  tide  flows,  except  the  frontage  hereinafter  mentioned,  and 
certain  parts  and  parcels  where  grants  by  the  plaintiff  or  by  his  ancestors  or  pre- 
decessors in  title  have  convej'ed  the  ownership  to  others,  or  where  long  enjoyment  has 
established  an  adverse  title.  The  river  frontage  and  shore  to  low-water  mark  adjacent 
to  and  co-e.xtensive  with  the  borough  of  Swansea,  with  the  exception  of  one  parcel 
thereof,  which  is  the  property  of  the  plaintiff,  belongs,  and,  as  far  back  as  can  be 
traced  by  evidence,  has  belonged  to  or  been  claimed  under,  the  Corporation  of 
Swansea. 

The  claim  to  the  ownership  of  the  port  is  not  supported  by  the  production  of  any 
grant,  inquisition,  or  other  public  record  or  document  which  expressly  conveys  or 
confirms  to  the  plaintitlor  his  predecessors  that  franchise,  or  recognises  the  possession 
of  it  by  him  or  them.  Keelage,  moorage,  and  some  other  tolls  or  dues  in  respect  of 
ships  entering  the  harbour  of  Swansea  and  river  Towey,  have  always  been  received  by 
the  Corporation  of  Swansea ;  but  the  like  dues  at  the  other  ports  and  harbours 
throughout  the  seignory  of  Gower  have  heretofore  been  demanded  and  received  by  the 
plaintiff,  and  the  lords  of  Gower  for  the  time  being ;  and  the  plaintiff  and  his  prede- 
cessors have  always  received  a  fee-farm  rent  from  the  Corporation  of  Swansea,  which 
purports  to  be  payable  in  respect  (among  other  things)  "of  tolls  and  keelage." 

The  plaintiff'  does  not  deny  the  exclusive  right  of  the  Corporation  to  those  dues 
above  mentioned  to  be  received  by  them,  but  contends  that  they  must  be  taken  to  be 
held  under  him  by  payment  of  the  said  fee-farm  rent. 

The  dues  so  received  by  the  Corporation  have  been  [454]  hitherto  claimed  by  and 
divided  between  the  port^reeve  or  mayor,  the  water-bailiff,  and  the  layer-keeper,  in 
certain  invariable  proportions.  The  water-bailiff  is  an  officer  of  the  seignory  of  Gower 
and  Kilvey,  appointed  by  the  lord  for  the  time  being.  I'he  layer-keeper  is  an  officer 
chosen  by  the  steward  of  the  lord,  at  a  court-leet  held  for  the  manor  and  borough  of 
Swansea,  out  of  two  per.sons  presented  to  him  by  the  suitors  there  ;  and  his  duty  is  or 
was  to  remove  obstructions  in  the  harbour.  But  the  duties  of  the  water-bailiff  and 
layer-keeper,  though  not  abolished,  are  now  in  effect  performed  by  the  harbour- 
master and  other  officers  appointed  under  the  Swansea  Harbour  Acts,  hereinafter 
referred  to. 

The  defendant  has  worked  a  colliery  called  the  Lan.samlet  Colliery,  and  another 
called  the  Old  Church  Pit  Colliery,  both  within  the  parish  of  Lansamlet,  and  within 
the  said  manor  of  Kilvey  and  seignory  of  Gower  ;  and  the  greater  part  of  the  coal 
raised  there  between  the  j'ear  1833  and  the  commencement  of  this  action,  has  been 
carried  by  the  defendant  from  the  said  several  collieries,  by  means  of  wagon-ways  and 
a  canal,  to  whai-fs  or  shipping-stages,  at  a  place  called  Fo.xhole,  on  the  left  bank  of  the 
river  I'owey,  within  the  said  port  of  Swansea  and  manor  of  Kilvey,  and  from  thence 
shipped  by  the  defendant  on  board  vessels  lying  in  the  said  river,  within  the  said  port 
and  manor,  and  chartered  by  persons  to  whom  the  defendant  has  sold  the  coal ;  and 
the  said  vessels  have  sailed  with  the  coal  on  board  from  and  out  of  the  said  port  and 
manor  over  the  bar  of  Swansea  Harbour  to  various  distant  ports,  but  the  defendant 
has  not  exported  or  shipped  the  coal  on  his  own  account.  The  wagon-ways  and 
canal,  as  well  as  the  said  wharfs  or  shipping-places,  are  within  the  said  manor  or 
lordship  of  Kilvey. 

The  plaintiff  claims  in  this  action  a  sum  of  4d.  per  ancient  wey,  containing  forty- 
eight  bags,  (each  bag  containing  three  bushels  of  Winchester  measure,)  for  every  wey  of 
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[455]  the  said  coal  raised  and  exported  as  aforesaid.  It  is  admitted  that  the  wey  of 
forty-eight  bags  is  not  now  generally  used  in  the  coal  trade.  In  contracts  and  leases 
reserving  royalties  the  wey  now  usually  contains  a  greater  quantitj'  of  bags,  some- 
times as  much  as  ten,  and  its  exact  contents  are  the  subject  of  special  agreement.  The 
defendant  made  the  payments  of  4d.  per  wey  upon  such  coal  to  the  plaintiff's  prede- 
cessor in  title,  Henry  Charles,  late  Duke  of  Beaufort,  up  to  Michaelmas,  1833,  but 
since  that  time  he  has  refused  to  do  so. 

In  the  year  1837  the  execatois  of  the  late  duke  filed  a  bill  in  Chancery  against 
the  present  defendant,  for  an  account  of  the  coal  raised  by  him  from  Michaelmas,  1833, 
to  the  2.5th  of  November,  183.5,  the  day  of  the  late  duke's  decease,  which  suit  is  still 
pending,  and  by  an  arrangement  is  to  abide  the  result  of  this  action. 

The  following  evidence  was  adduced  by  the  plaintiff: — An  inquisition,  taken 
31  Eliz.,  after  the  death  of  William  Earl  of  Worcester,  an  ancestor  and  predecessor  in 
title  of  the  plaintiff,  which,  after  finding  tli.it  the  said  earl  was  seised  in  his  demesne 
as  of  fee  tail  of  and  in  the  lordships  and  manors  of  Gower  and  Kilvey,  and  of  and  in 
the  castle  and  borough  of  Swansea,  found  that  the  said  earl,  and  his  ancestors  and 
predecessors,  were  accustomed  to  have  divers  regal  franchises,  liberties,  and  powers, 
and  (inter  alia)  sea  toll,  team,  sac,  soke,  toll  thorough,  keelage,  and  anchorage,  in  all 
ports  out  of  or  in  the  castles,  lordships,  manors,  or  boroughs  aforesaid,  &c.  Also  a 
charter  of  5  Jac.  1,  confirming  to  the  then  Earl  of  Worcester  (inter  alia)  his  right  to 
have  within  all  his  lordship  and  laud  of  Gower  and  Kilvey  wharfage  and  tolls  happen- 
ing within  the  said  castles,  manors,  &c.,  and  all  fairs,  markets,  tolls,  and  all  other 
liberties  and  privileges  whatsoever,  held,  had,  or  enjoyed  by  the  said  earl,  or  by  anj' 
other  person  within  the  castles,  manors,  or  lordships  aforesaid.  Also  a  book  purport- 
ing to  be  a  survey  taken  in  the  year  1650  (after  a  grant  of  the  [456]  seignory  or 
lordship  of  Gower  and  its  members  to  Oliver  Cromwell,  by  authority  of  the  Parliament), 
was  tendered  by  the  plaintiff.  The  book  was  produced  from  among  the  muniments  of 
the  plaintiff',  and  is  entitled,  "  A  Survey  of  the  Seignorie  or  Lordship  of  Gower,  with 
the  several  Members  thereof,  in  the  County  of  Glamorgan,  begun  the  iTth  day  of 
August,  A.D.  1650,  by  Bussie  Alansell  and  John  Price,  Esq.,  and  George  Billinghurst, 
Gentleman,  by  virtue  of  a  Commission  to  them  and  others  in  that  behalf  given  by  the 
Eight  Honourable  Oliver  Cromwell,  Lord  General  of  the  Parliament  Forces,  which 
Survey  was  afterwards  continued  and  perfected  by  the  Perambulation  of  the  said 
George  Billinghurst,  being  assisted  therein  by  some  Tenants  and  Officers  of  the  said 
Seignorie."  It  then  set  out  certain  rents,  and  proceeded  thus: — "The  jury  present 
all  usual  royalties  due  to  the  lord,  as  waifs,  estrayes,  tolls  of  faires,  and  markets  there, 
or  xs.  yearly  in  lieu  thereof.  A  leet  also  and  court-ltaron,  and  the  tenants  for  not 
appearing  at  the  leet  pay  iijd.  There  is  4d.  due  unto  the  lord  for  every  wey  of  coals 
that  is  transported  out  of  his  lordship  of  Kilvey,  over  the  barr  of  Swanzey." 

This  Survey  was  objected  to  by  the  defendant  as  being  inadmissible  evidence  for 
the  plaintiff',  and  it  was  only  to  be  taken  as  part  of  the  case,  if  the  Court  should 
consider  it  admissible  and  pertinent  evidence.  The  character  of  the  handwriting 
corresponds  with  the  apparent  date  of  it. 

The  plaintiff'  further  adduced  in  evidence  an  indenture  dated  the  2nd  of  February, 
1664,  between  Robert  Eaworth  and  Richard  Co.x  of  the  first  part,  Edward  Earl  and 
Mai-quis  of  Worcester  and  Henry  Lord  Herbert,  son  and  heir  apparent  of  the  said 
Marquis,  of  the  second  part,  and  Thomas  Williams  of  Swanzey,  merchant,  of  the  third 
part,  by  which  the  said  Robert  Raworth  and  Richard  Cox,  by  the  consent  of  the 
Marquis  of  Worcester  and  I^ord  Herbert,  demised  to  the  said  Thomas  Williams  all 
that  the  custom,  duty,  or  composition  of  4d.  per  wey,  due  and  payable  for  [457]  every 
wey  of  coals  wrought  within  the  lordship  of  Kilvey  and  from  thence  exported  over 
the  bar  of  Swanzey  aforesaid,  together  with  all  rights,  &c.,  in  as  large  and  ample 
manner  as  the  said  'Ihomas  Williams  then  had,  or  the  said  Lord  Marquis,  or  his  pre- 
decessors, or  any  other  person  claiming  by,  from,  or  under  him,  had  heretofore  had 
and  enjoyed  the  same,  "for  the  term  of  twenty -one  years,  at  the  yearly  rent  of  121., 
and  other  renders  in  the  lease  mentioned."  A  counterpart  of  this  lease  was  executed 
by  the  lessee.  [The  case  stated  another  indenture  of  1675,  whereby  the  dues  were 
demised  in  similar  terms ;  and  a  counterpart  of  this  indenture  was  also  stated  to  have 
been  executed  by  the  lessee.] 

The  plaintiff'  also  put  in  a  series  of  annual  accounts,  rolls,  and  books  of  accounts, 
rendered  from  time  to  time  by  receivers  appointed  by  the  lords  of  the  seignories  and 
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manors  of  Gower  and  Kilvey,  ancestors  of  the  plaintiff.  They  came  from  the  custody 
of  the  plaintiff,  aj-e  regular  on  the  face  of  them,  and  are  admitted  by  the  defendant  to 
be  genuine ;  that  is,  to  be  in  fact  what  they  purport  on  the  face  of  them  to  be.  They 
shew  the  rents  and  revenues  received  by  the  accountant  for  the  use  of  the  lord ;  and 
the  accountants  or  receivers  therein  named  were  dead  when  the  accounts  were  pro- 
duced in  evidence.  The  measure  called  "  a  last,"  mentioned  in  the  accounts,  is  alleged 
by  the  plaintiff,  and  appears  in  the  accounts,  to  have  consisted  of  four  weys  ;  but  the 
defendant  does  not  admit  that  the  "  wey  "  referred  to  in  them  uniformly  consisted 
of  forty-eight  bags.  The  "last"  is  not  a  measure  in  use  in  the  coal  trade  in  the 
neighbourhood  of  Swansea.  The  accounts  were  headed,  "  Lordships  of  Gower  and 
Kilvey."  The  following  is  an  abstract  of  the  entries  in  them,  relied  upon  by  the 
plaintiff: — (a)' 

Under  the  date  of  the  33  Hen.  8  was  the  following  en-[458]-try : — "Custom  of 
Coals  of  Kilvey.  Received  of  John  Franklyn,  Customer  there,  arising  from  the 
custom  of  eighty-four  lasts  of  coal,  dug  there  within  the  time  of  this  account,  and 
deliver}'  to  divers  persons,  at  the  rate  of  16d.  for  every  last  deliveied,  as  by  a  bill  of 
parcels  made  thereof,  and  upon  his  account  appeared  and  remaining." 

Under  1  &  2  Phil,  and  M.  there  was  the  following  entry  : — "  Kilvey  Custom  of 
Coals.  10s.  the  price  of  seven  lasts  and  half  of  coals,  dug  and  delivered  this  year 
within  the  manor  aforesaid,  at  the  rate  of  16d.  for  every  last,  according  to  ancient 
custom  used  there." 

Similar  entries  to  the  last  were  put  in  of  2  &  3  Phil,  and  M.,  and  5  &  6  Phil,  and 
M.  The  account  for  4  Eliz.  stated  the  receipt  of  61.  12s.  of  Henry  Franklyn,  Customer 
of  coals  dug  and  delivered,  at  the  rate  of  16d.  for  every  last.  The  entry  for  10  Eliz. 
was  similar.  In  the  18  Eliz.  it  was  entered  "151.  and  20d.  for  the  price  of  223  lasts 
and  3  quarters  of  coals,  dug  here,  at  the  rate  of  16d.  for  every  last:  that  is  to  say" 
(setting  out  the  items). 

In  the  26  Eliz.  the  entry  is  "for  the  custom  of  all  coals  found  within  the  manor  of 
Kilvey;  that  is  to  say,  for  every  wey  4d."  Also,  in  1  Jac.  1,  and  many  subsequent 
entries,  the  custom  was  described  as  "  of  all  coals  found." 

In  1699,(a)-  the  entry  is  as  follows  : — "The  accountant  is  charged  with  (inter  alia) 
the  sum  of  351.  2s.  Od.,  being  the  duties  of  2106  weys  of  coal,  raised  at  Mr.  Mansell's 
works,  at  Kylvej',  and  sold  at  White  Rocke  and  Upper  Banke,  between  the  21st 
January,  99,  and  the  1-lth  January,  1700,  at  4d.  per  wey."  And  between  that  year 
and  1704  there  were  similar  entries,  with  the  words  "raised  by,"  or  "sold  from." 

In  1705  was  the  following  entry:  —  "The  same  accountant  was  charged  with 
(inter  alia)  the  sum  of  491.  14s.  6d.,  [459]  being  the  duties  of  2993i  weys  of  coale, 
raised  and  sold  to  sea  from  the  works  of  Thomas  Mansell,  Esq.,  in  Kylvey,  at  White 
Rocke,  Upper  Docke,  and  Middle  Banke,  from  the  11th  day  of  May,  1704,  to  the 
3  of  July,  1705,  at  4d.  per  wey." 

From  that  date  to  1711,  the  expression  "sold  to  sea  '  was  frequently  used.  From 
1715  to  1734,  the  entries  were  merely  of  the  amount  of  Kilvey  coal  at  4d.  per  wey. 
In  1735,  the  entry  was  "foi-  coal  wrought  in  the  parish  of  Lansamlet ; ''  in  1746,  "for 
coal  sold  out  of  the  lordship  of  Kilvey  ;  "  in  1747,  "  for  coal  carried  out  of  the  lordship 
of  Kilvey." 

In  1761  there  were  the  following  entries: — "Chauncey  Townsend,  Esq.,  for  3922 
weys  one  quarter,  worked  in  the  manor  of  Kilvey,  and  shipped  from  22nd  June,  1759, 
exclusive,  to  the  27th  June,  1761,  inclusive,  at  4d.  per  wey,  at  forty-eight  bags  to  the 
wey,  651.  7s.  7id."  "Received  of  Chauncey  Townsend,  Esq.,  a  deficiency  in  payment 
of  the  duty  of  4d.  per  wey  on  coal  sold  by  him  for  exportation,  from  the  7  of  June, 
1751,  to  the  26  March,  1756,  accounted  for  at  72  bags  to  the  wey,  instead  of  48,  and 
amounting,  at  the  former  rate,  to  1051.  19s.  5d.  ;  the  deficiency  is  521.  19s.  8|d." 
"Of  ditto,  from  26th  of  March,  1756,  to  the  end  of  October  following,  the  quantity 
being  112  w^eys,  two  quarters,  at  72  bags  per  wey,  makes,  at  48  bags,  160S  weys 
3  quarters ;  the  deficiency  therefore  is  536  weys  1  quarter,  at  4d.  per  wey,  91.  5s.  5d." 

Between  1759  and  1825,  there  were  similar  entries,  the  words  "shipped"  or 
"  shipped  to  sea  "  being  frequently  used,  and,  in  several  instances,  deficiencies  corrected 
by  adding  one-third  or  one-half.     The  amount  was  always  4d.  per  wey. 

{ay  Numerous  other  entries  of  the  same  kind  were  set  out. 
(a)2  There  was  no  entry  from  15  Car.  1,  1639,  until  1699. 
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From  1826,  to  1833,  there  were  entries  of  accounts  rendered  by  the  defendant. 
Among  the  persons  who  wei-e  stated  to  have  made  payments,  were  the  owners  of 
col-[460]-lieries  situate  in  their  freehold  lands  within  the  ambit  of  the  manor  of 
Kilvey,  held, of  the  plaintiff's  ancestors,  as  lords  of  the  manor,  on  payment  of  quit- 
rent;  and  through  them  both  the  said  Chauncey  Townsend  and  the  present  defendant 
claimed. 

Certain  leases  were  then  set  out,  granted  by  the  Dukes  of  Beaufort,  for  making  a 
carriage  way  and  canal  to  the  river  Towey.  The  case  then  set  out  the  statutes 
31  Geo.  3,  c.  Ix.xxiii.,  and  34  Geo.  3,  c.  cix.  relating  to  Swansea  Harbour  and  Canal, 
and  which  contained  a  saving  clause  as  to  the  Duke  of  Beaufort's  rights. 

The  defendant  in  answer  relied  upon  the  following  facts  and  evidence  : — The 
plaintiff  does  not  repair,  nor  does  it  appear  that  he  is  under  any  obligation  to  lepair, 
the  port  of  Swansea,  or  any  of  its  quays  or  landing-places,  as  lord  of  Gower  or  Kilvey, 
or  as  alleged  owner  of  the  port.  He  does  not  now  provide  at  his  own  expense  any 
quay  or  shipping-stage  for  landing  or  shipping  coal  or  other  goods  within  the  manor 
of  Kilvey,  nor  does  it  appear  that  he  is,  or  that  his  predecessors  in  title  ever  have 
been,  under  any  obligation  to  do  so  ;  and  no  satisfactory  proof  was  adduced  that  any 
of  the  quays,  wharfs,  or  shipping-stages  at  which  the  coal  was  shipped  by  the  defen- 
dant, are  or  ever  were  the  property  or  freehold  of  the  plaintiff,  except  in  so  far  as 
they  may  project  into  the  bed  and  soil  of  the  river  Towey. 

Large  quantities  of  coal,  raised  in  the  manor  of  Kilvey,  have  been  sold  by  the 
defendant  and  others  to  the  owners  of  copper-works  situate  on  the  left  bank  of  the 
river,  within  the  manoi',  to  be  used  in  the  said  works,  and  have  also  been  sold  to 
dealers  in  the  town  and  neighbourhood  of  Swansea,  for  sale  and  private  consumption  ; 
and  for  such  coal  no  duty  has  ever  been  paid  to  or  claimed  by  the  plaintiff  oi'  his 
predecessors.  In  like  manner,  coal  raised  in  the  said  manor  has  been  shipped  and 
exported  to  sea  from  the  I'iver  Neath,  without  payment  or  demand  of  any  duty  to 
[461]  or  by  the  plaintiff  or  his  predecessors.  But  ships  .sailing  out  of  the  last- 
mentioned  river  do  not  pass  over  Swansea  Bar.  Coal  has  also  been  raised  in  large 
quantities  in  collieiies  on  the  right  bank  of  the  river  Towey,  also  within  the  seignoiy 
of  Gower,  and  exported  over  Swansea  Bar,  but  no  duty  has  been  paid  to  or  demanded 
by  the  plaintiff',  or  (so  far  as  appears  by  the  evidence)  his  predecessors,  as  lords  of 
Gower  or  of  Kilvey,  in  respect  of  such  coal  so  imported. 

It  appears  by  the  accounts  of  the  Corporation  of  Swansea,  rendered  from  time  to 
time  by  the  receivei's  of  the  Corporation  for  about  140  3-ears  last  past,  that  the  Coi-pora- 
tion  have  been  used  to  do  certain  occasional  I'epairs  in  the  harbour  and  bar  of  Swansea, 
and  especially  they  have  been  used  to  repair  and  maintain  certain  ban-el  posts  ei'ected 
at  the  mouth  of  the  river  Towey,  and  at  places  within  the  .said  river  and  hai'bour,  for 
the  use  of  vessels  ;  and  they  have  also  been  used  to  place  mooring  posts,  and  rings 
for  mooring  vessels,  in  the  river ;  and  their  right  to  erect  such  barrel  and  mooring 
posts,  and  to  take  moorage  from  vessels,  has  not  been  disputed. 

There  is  a  public  quay  within  the  borough  of  Swansea,  on  the  right  bank  of  the 
river,  and  the  Corpoiation  receives  certain  immemoiial  dues  for  goods  landed  on  or 
shipped  from  that  quay,  or  landed  on  any  other  quay  within  the  limits  of  the  town. 
The  right  bank  of  the  i'iver,  from  the  Town-hall  to  a  place  called  the  Pottery,  is 
admitted  to  be  within  the  limits  of  the  borough  ;  and  the  Corporation  also  claim  and 
have  exercised  acts  of  ownership  over  about  300  yards  of  the  bank  below  the  Town- 
hall  ;  but  this  claim  is  disputed  by  the  duke.  The  quays  along  the  frontage  within 
these  limits  project  to  the  low-water  line  of  the  river. 

The  defendant  also  put  in  the  following  additional  entries  from  the  above-mentioned 
accounts : — 

"3  Edw.  6.  Kilvey,  Custom  of  Coals.  And  of  nil  ie-[462]  ceived  of  John 
Franklyn,  Surveyor  of  the  Custom  of  Coals  dug  at  Kilvey — that  is  to  say,  for  every 
last  of  coals  sold  and  delivered,  16d.,  on  the  oath  of  the  said  John,  upon  this  account, 
because  no  sale  was  made  there  this  3rd  year." 

The  account  of  Sir  George  Herbert,  &c.  "  Kilvey,  Custom  of  Coals.  And  of  32s., 
for  the  price  of  24  lasts  of  coals,  by  the  Surveyor  of  the  Custom  of  Coals  dug  at  Kilvey 
—  that  is  to  say,  for  a  last  of  coals  sold  and  delivered,  16d.,  on  the  oath  of  the  said 
surveyor  on  this  account." 

There  was  a  similar  entry  of  1  Mary,  "  concerning  any  profits  arising  or  growing 
out  of  every  last  of  coals  dug  there." 
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Under  the  dates  of  1  &  2  Eliz.,  there  were  entries  simply  stating  the  account  of 
"  H.  Franklyn,  Customer  of  Coals." 

In  the  12  Eliz.  there  was  the  following: — " Kilvey  Custom  of  Coals.  Of  any 
profit  arising  from  the  custom  of  coals  there  dug  and  delivered  this  year,  at  the  rate 
of  16d.  for  every  last,  due  for  the  same  time,  he  answers  not,  because  Henry  Franklyn, 
the  Customer  there,  had  not  yet  appeared  to  render  his  account  thereof,  "if  any  such 
custom  had  happened  to  be  chargeable  for  the  same." 

In  the  20  Eliz.  was  the  following: — "And  of  101s.  Id.,  for  the  custom  of  coals 
there,  by  Henry  Franklyn,  Customer,  due  at  Michaelmas  in  the  20th  year  of  the 
reign  of  our  now  Lady  Queen  Elizabeth,  for  the  two  years  then  ended,  viz.  for  the 
price  of  75  lasts,  2  quarters,  and  2  weys,  at  the  rate  of  IGd.  for  every  last,  in  the  whole 
as  follows." 

In  the  27  Eliz.  there  was  the  following  : — "  And  of  40s.  by  the  year,  for  the  custom 
of  all  coals  found  within  the  manor  of  Kilvey — that  is  to  say,  for  ever^'  wey  3Jd.,  and 
for  every  last  16d.,  so  continued  from  year  to  year." 

The  defendant  also  relied  on  several  entries  of  payments  [463]  for  liberty  to  dig 
coal ;  but  these  related  to  places  not  within  the  manor  of  Kilvey,  although  within  the 
seigiior}'  of  Gower. 

He  also  put  in  an  inquisition,  duly  held  after  the  death  of  Elizabeth,  wife  of  Thomas 
Duke  of  Norfolk,  3  Hen.  6,  by  which  it  was  found  that  the  said  Elizabeth  held  in 
dower  at  her  decease,  by  endowment  of  the  late  duke,  and  of  the  inheritance  of  the 
then  present  duke,  his  son  and  heir,  the  third-part  of  the  Castle  of  Swansea,  and  the 
lands  and  lordships  of  Gower  and  Kilvey,  with  the  appurtenances,  in  the  marches  oi 
Wales.  Other  manois,  now  parcel  of  the  seignory  of  Gower,  are  named  as  held  in 
dower,  with  weirs  and  fisheries  in  the  Tovvey  ;  one-third  of  the  profits  of  the  hundred 
court,  and  of  a  certain  toll  and  rent,  called  "Tolnetura  Pixidis  cum  censai',"  in  the 
town  of  Swansea  ;  and  one-third  of  a  coal-mine  at  Kilvey,  worth  by  the  year  61.  13s.  4d. 
And  a  like  inquisition,  duly  held  after  the  death  of  John  Duke  of  Norfolk,  11  Hen.  6, 
by  which  it  was  found  that  the  said  late  duke  held  at  his  decease,  as  of  fee  tail,  the 
Castle  of  Swansea,  and  the  lands  and  lordships  of  Gower  of  Kilvey,  with  their  members, 
and  the  borough  or  town  of  Swansea,  member  of  the  said  loidship,  a  ferry  there, 
certain  mills  and  weirs  in  the  Towey,  and  toll  called  "  Tolnetum  Pixidis,"  certain 
markets,  "Chensura,  prisage  of  ale,"  and  perquisites  of  hundred  courts.  In  Kilvey, 
the  deceased  is  stated  to  have  had  rents  of  assize,  a  mill,  fishei'ies,  and  toll  or  tolls  of 
the  country  (Tolnetum  Patriaj).  The  "toll  of  the  pix,"  mentioned  in  the  above 
records,  is  now  called  "Pitching  Toll,"  and  is  included  in  the  fee-farm  of  Swansea 
borough.  The  "tolls  of  the  country  "  are  not  explained.  The  seignory  of  Gower, 
mentioned  in  the  above  inquisitions,  was,  at  the  times  therein  specified,  held  in  chief 
of  the  Crown.  The  two  last-mentioned  inquisitions  purported  to  eimmerate  all  the 
lands  aTid  tenements  held  by  the  deceased  of  the  King  or  others,  at  the  time  of  their 
respective  deaths,  [464]  within  the  bailiwick  of  the  escheator  of  the  county  of  Here- 
ford, and  adjoining  marches  of  Wales ;  and  it  is  contended  by  the  defendant,  that 
they  negative  the  existence  of  any  custom  or  duty  on  coals,  as  claimed  by  the  plaintifl" 
in  this  case.     The  defendant  also  relied  on  the  stat.  34  &  35  Hen.  8,  c.  26,  s.  101. 

Evidence  was  also  adduced  by  the  defendant,  to  shew  that  the  duty  on  coals 
claimed  by  the  plaintiff  had  not  been  always  paid  or  acknowledged  to  be  due,  had 
varied  in  amount,  and  had  been  sometimes  paid  in  virtue  of  express  contracts  and  not 
of  any  supposed  custom.  This  evidence  consisted  of  statements  by  several  old  persons 
engaged  as  working  colliers,  that  they  knew  nothing  of  the  duke's  due  or  payment 
to  him. 

The  payments  by  Chauncey  Townsend  were  adverted  to  by  the  defendant,  who 
contended,  that  he  had  been  induced  to  submit  to  the  demand,  because  he  was 
dependent  on  the  duke  for  the  supply  of  water  to  certain  copper-works,  and  certain 
correspondence  was  referred  to  for  this  purpose,  which  was  set  out  in  the  case. 

The  following  further  evidence  was  also  adduced: — On  the  3rd  of  May,  1828, 
Penrose,  whose  name  appears  in  the  accounts  in  and  after  1823,  finding  it  necessary 
to  obtain  a  lease  from  the  duke  of  land  to  deposit  the  coal  raised  at  Kilvey  Mount, 
entered  into  an  agreement,  by  which  the  duke  agreed  to  grant  him  a  lease  of  ground 
near  Swansea  Ferry,  on  the  east  side  of  the  Towey,  under  certain  conditions,  rendering 
to  the  duke  the  customary  dues  and  payments  which  might  from  time  to  time  become 
payable  to  him  as  lord  of  the  manor  in  respect  of  coal  shipped  to  sea  from  the  said 
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piece  of  ground.  The  lease  was  to  contain  covenants  hy  Penrose  to  pay  duties,  to 
furnish  accounts  of  the  quantity  of  coals  shipped,  and  the  duty  was  to  be  calculated 
upon  and  paid  for  "every  old  wey  containing  144  bushels." 

By  indenture,  dated  the  1st  of  March,  1827,  the  late  [465]  Duke  of  Beaufort  and 
the  plaintiff  (then  being  the  Marquis  of  Worcester),  by  a  lease  reciting  the  title  of 
the  duke  to  certain  payments  in  respect  of  the  sea  shore  and  liberties,  in  respect  of 
the  manor  of  Kilvey  and  the  sea  shore,  and  in  respect  of  the  shipment  or  deposit  of 
articles  on  the  same,  demised  to  George  Tennant  lands  in  Kilvej',  at  Salthouse  Point, 
and  adjacent  land  occasionally  overflowed  by  the  tide,  subject  to  accustomable  right 
and  royalties  of  the  duke  as  lord  of  Kilvey,  to  hold  for  1000  years,  paying  yearly  4d. 
for  every  Swansea  wey  of  coal  and  culm  (every  wey  to  consist  of  ten  tons)  which 
should  be  shipped  to  sea  within  the  manor  by  the  said  George  Tennant. 

In  respect  of  the  Old  Church  Pit  Colliery,  which  vested  in  and  was  first  worked 
by  the  defendant  in  1828,  no  dues  have  been  paid  by  the  defendant,  nor  have  any 
been  paid  by  him  in  respect  of  any  of  his  collieries  in  Kilvey,  since  Michaelmas,  18.33. 

The  Court  are  to  draw  such  inferences  from  the  evidence  as  a  jurj'  might  have 
done,  and  all  matters  of  law  or  of  fact  appearing  upon  the  case  are  to  be  open  to  the 
parties.  Judgment  is  to  be  entered  for  the  plaintiff  by  confession,  if  the  Court  shall 
be  of  opinion  that  he  is  entitled  to  recover ;  and  if  they  should  be  of  a  contrary 
opinion,  then  judgment  of  nolle  prosequi  is  to  be  entered. 

Montague  Smith  (J  Brown  with  him),  for  the  plaintiff.  First,  is  there  evidence 
of  immemorial  pavment?  It  is  submitted  that  there  is  abundant  evidence  without 
the  private  Acts  of  Parliament,  which,  it  is  conceded,  are  inadmissible.  Then,  secondly, 
assuming  a  custom  to  exist,  is  it  reasonable,  or,  in  other  words,  may  it  have  had  a  legal 
origin  1  There  must  have  been  a  time  when  that,  which  is  now  a  custom,  was  not  so. 
It  may  be  treated  either  as  a  customary  payment  existing  in  the  manor  before  the 
grants  to  the  free  tenants,  which  would  consequently  be  subject  to  that  payment,  or 
as  a  toll  traverse  for  carrying  [466]  coal  across  the  manor  to  the  sea  shore,  imposed 
at  the  time  when  the  lands  of  the  manor  were  in  the  hands  of  the  lord.  A  custom 
may  be  inferred  from  the  usage ,  and  that  has  been  for  the  worker  of  the  mines  to 
pay,  at  all  events  since  the  year  1759.  If,  prior  to  the  gi'ants  of  the  freehold,  an 
usage  in  fact  existed,  that  all  woikers  of  mines  within  the  manor,  whether  they  could 
claim  a  right  to  work  or  not,  should  pay  4d.  per  wey,  there  could  be  no  objection  to 
a  grant  made  subject  to  that  usage.  As  to  the  origin  of  customs,  everything  is  to  be 
presumed.  In  Hix  v.  Gardiner  (2  Bulst.  19.5),  Lord  Coke  says,  "If  no  reason  can  be 
given  for  the  beginning  of  this  or  of  any  other  custom,  yet  non  sequitui'  this  custom 
to  be  for  this  cause  unreasonable  and  against  reason  in  the  beginning  of  it,  for  that  for 
some  things  no  reason  can  be  given,  and  as  the  rule  is,  "Qui  rationem  in  omnibus 
queerit  rationem  destruit."  And  in  Cochedge  v.  Fanshmo  (1  Dougl.  118),  Lord 
Mansfield,  C.  J.,  states  the  rule  of  law  to  be  "that  wherever  there  is  an  immemorial 
usage,  the  Court  must  presume  everything  possible,  which  could  give  it  a  legal  origin." 
Here  the  payment  in  fact  for  so  long  a  period  is  sufficient  to  raise  the  presumption 
that  it  is  immemorial.  A  long  enjoyment  of  duties  will  warrant  the  presumption  of 
any  fact  necessary  to  make  them  legal :  The  Muy<jr  of  Exeter  v.  Warren  (5  Q.  13.  773). 
This  claim  may  be  supported  as  a  toll  traverse,  on  the  presumption,  arising  from  long- 
continued  payment,  that  the  land  between  the  colliery  and  the  shore  belonged  at  one 
time  to  the  plaintiff  and  his  ancestors  as  lords,  or  that  the  shore  only  belonged  to 
them:  Crispe  v.  Behcood  (3  Lev.  424).  A  prescription  for  toll  traverse  is  good,  with- 
out shewing  title  or  consideration  :  Sieinsmi  v.  Heath  (id.  400),  In  the  case  of  Lord 
Pelham  V,  Pickersgill  (1  T.  R.  660)  it  was  held  that,  if  a  person,  claiming  toll  for 
passing  over  an  highway,  [467]  can  shew  that  the  liberty  of  passing  over  the  soil  and 
taking  toll  for  such  passage  are  both  immemorial,  and  that  the  soil  and  the  toll  were, 
before  the  time  of  legal  memory,  in  the  same  hands,  though  severed  since,  it  shall  be 
presumed  that  the  soil  was  originally  granted  to  the  public  in  consideration  of  the 
toll,  and  such  original  grant  is  a  good  consideration  to  support  the  demand.  Ashurst,  J., 
there  says,  "The  rule  with  regard  to  prescriptions  is,  that  every  prescription  is  good, 
if  by  any  possibility  it  can  be  supposed  to  have  had  a  legal  commencement."  With 
respect  to  the  custom  being  limited  to  coal  exported,  it  may  be  that  the  lord  allowed 
the  tenants  to  work  the  coal  for  home  consumption,  but  charged  for  that  exported,  as 
being  less  beneficial  to  himself  ;  or  if  not,  and  the  presci'iption  is  for  all  coal,  then  part 
may  have  been  lost,  and  the  prescription  is  divisible.     If  the  lord  could  have  reserved 
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a  duty  on  all  coal  wrought  within  the  manor,  he  might  do  so  on  pari.  A  jury  of  the 
manor  have  found  the  existence  of  this  payment  according  to  the  survey  of  1650. 
At  that  time  Oliver  Cromwell  was  de  facto  governor  of  the  country,  and  this  Survey 
must  he  treated  a^  a  public  document.  It  is  at  least  the  finding  of  a  jury,  and  there- 
fore evidence  of  reputation,  which  will  support  a  toll  traverse.  There  is  no  variation 
in  the  custom,  but  only  in  the  entries  made  by  the  receivers,  the  earlier  of  which  do 
not  express  the  custom  so  fully  as  the  later.  Even  supposing  the  custom  had  origin- 
ally been  for  all  coal,  and  to  have  been  afterwards  limited  to  coal  exported,  that  would 
not  be  such  a  variation  as  to  destroy  it.  The  accounts  for  the  period  between  1747 
and  1761  shew  the  nature  of  the  custom.  At  first  the  old  wey  was  the  measurement, 
but  the  mistake  was  corrected,  and  the  difference  paid.  It  is  conceded  that  this  claim 
cannot  be  supported  as  a  port  duty,  for  that  is  usually  payable  by  the  party  using 
the  port. 

Aspland,  for  the  defendant.  The  claim  is  for  duties  and  [468]  tolls  on  coals 
gotten  within  the  manor,  and  carried  through  the  manor  and  seignory,  and  sold  and 
exported  to  sea  ;  and  that  claim  is  not  supported  by  the  evidence.  The  entries  shew, 
in  truth,  actual  sales,  not  mere  tolls  or  duties.  The  33  Hen.  8  points  to  a  delivery 
by  or  on  behalf  of  the  lord  In  some  entries  it  is  "  the  price  for  coal  dug  and 
delivered  ;  "  in  others,  the  words  "  at  the  rate  of  "  are  used.  There  may  have  been  a 
custom  for  the  tenants  to  have  coal  at  a  certain  price.  The  variation  in  the  value  of 
money  must  also  be  taken  into  account :  Cooper  v.  Hewson  (4  Y.  &  C.  269,  281).  The 
Survey  of  1650  is  the  first  document  in  which  any  mention  is  made  of  coal  exported, 
and  that  is  not  admissible  in  evidence.  There  is  no  proof  that  any  commission  issued, 
and  the  document  is  not  one  of  a  public  nature.  [Paike,  B.  The  question  is,  whether 
a  jury  of  the  manor  are  not  presumed  to  be  acquainted  with  its  customs,  so  as  to 
bring  the  case  within  the  rule  laid  down  in  6Vea.se  v.  Barrett  (1  Cr.  M.  ife  R.  919).] 
Evans  V.  Tavlor  (7  A.  &  E.  617)  is  an  express  authority  to  shew  that  this  document 
is  inadmissible  as  evidence  of  reputation.  [Parke,  B.  In  that  case  the  document 
appears  to  have  been  signed  by  the  jurors,  who  made  the  presentment  on  oath.  I 
should  therefore  have  thought  it  admissible  as  evidence  of  reputation.  Alderson,  B. 
As  at  present  advised,  I  should  say  that  the  document  in  that  case  was  receivable  in 
evidence.]  This  custom  has  been  abrogated  by  the  34  &  35  Hen.  8,  c.  26,  s.  101. (c?) 
Besides,  there  is  such  a  variation  in  the  custom  as  to  destroy  its  validity.  A  custom 
is  not  [469]  binding  unless  uniform:  Co.  Litt.  113  a.  [He  also  cited  Miles  v.  Rose 
(5  Taunt.  705)  and  Btnest  v.  Pipon  (1  Knapp.  60).] 

Montague  Smith,  was  not  called  upon  to  reply. 

Pollock,  C.  B.  The  only  matter  of  law  which  appears  to  me  to  be  submitted  to 
the  judgment  of  the  Court  is,  whether  the  document  of  the  year  1650  is  a  public 
document,  and  entitled  to  credit  as  such,  or  whether  its  authority  is  so  established  as 
to  make  it  evidence  of  reputation.  Excluding  that  document  from  our  consideration, 
and  looking  at  the  whole  case, — for  the  otfice  we  have  here  to  perform  is  not  so  much 
that  of  a  court  as  of  a  jury, — it  appears  to  me  that  the  plaintiff  is  entitled  to  judg- 
ment. There  is  satisfactory  evidence  that  this  is  an  immemorial  payment,  and  the 
instances  of  variation, — or  rather  those  arguments  which  may  be  deiived  from  the 
instances  in  which  there  is  some  apparent  variation,  are  not  sufficient  to  overturn  the 

{d)  Sect.  101.  "Whereas  divers  lordships'  marches,  as  well  in  Wales  as  in  the 
borders  of  the  same,  now  being  by  Act  of  Parliament  annexed  to  divers  shires  of 
England,  be  latelv  come  to  the  King's  hands  by  suppression  of  houses,  by  purchase  or 
attainders,  and  now  be  under  the  survey  of  the  Court  of  Augmentations,  or  of  the 
King's  general  surveyors,  the  liberties,  franchises,  and  customs  of  all  which  lordships 
he  lately  revived  by  Act  of  Parliament  made  in  the  thirty-second  year  of  his  most 
gracious  reign  :  Nevertheless,  his  Majesty  willeth  and  commandeth  that  no  other 
liberties,  franchises,  or  customs  shall  from  henceforth  be  used,  claimed,  or  exercised 
within  the  said  lordships,  nor  any  other  lordships  within  AN'ales,  or  the  county  of 
Monmouth,  whosoever  be  lord  or  owner  of  the  same,  but  only  such  liberties,  franchises, 
and  customs  as  be  given  and  commanded  to  the  lords  of  the  same  lordships,  by  force 
and  virtue  of  the  said  Act  of  Parliament  made  for  Wales  in  the  twenty-seventh  year 
of  his  Grace's  reign,  and  not  altered  nor  taken  away  by  this  ordinance  ;  the  said  Act 
made  in  the  said  thirty-second  year,  or  any  other  act,  grant,  law,  or  custom  to  the 
contrary  thereof  notwithstanding." 
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strong  inference  arising  from  payment  continued  for  a  long  period,  and  in  modein 
times,  so  as  clearly  to  lead  to  the  conclusion  that  the  payment  has  been  immemorial. 
That  being  a  matter  of  fact,  upon  which  I  am  enabled  to  decide,  I  abstain  from  going 
into  any  analysis  of  the  case. 

Parke,  B.  the  plaintiff"  is  entitled  to  our  verdict.  The  [470]  first  duty  of  the 
Court  is  to  ascertain  what  portion  of  the  evidence  submitted  for  our  consideration  is 
admissible.  The  plaintiff's  counsel  has  very  properly  given  up  insisting  on  the  private 
Acts  of  Parliament.  They  are  clearly  inadmissible.  A  similar  rule  was  laid  down  in 
the  Cambridge  Toll  case,  Brett  v.  llealea  (Moo.  &  M.  421).  The  next  question  is, 
whether  the  document  of  the  year  1650,  which  purports  to  be  a  Survey  of  the  seignory 
of  Gower,  made  by  order  of  Oliver  Cromwell,  is  admissible  in  evidence.  I  think  that, 
on  principle  and  authority,  it  is  not.  If  the  sui'vey  had  been  ordered  by  a  rigiitful 
sovereign  of  the  realm  in  respect  of  any  part  of  the  royal  demesnes,  and  a  commission 
had  been  proved  to  exist,  or  reasonable  evidence  given  of  its  loss,  the  document  in 
question  would  have  been  admissible  as  a  public  document,  on  the  ground  that  every- 
thing which  concerns  the  King's  revenue  concerns  the  state,  and  is  a  public  matter. 
But  this,  so  far  as  we  learn  by  the  ease,  is  a  grant  made  by  Parliament  to  Oliver 
Cromwell,  for  his  own  private  benefit,  and  not  for  the  purposes  of  the  state,  and  is, 
therefore,  in  the  same  situation  as  the  property  of  a  private  individual.  If,  indeed, 
it  had  appeared  distinctly,  from  the  finding  of  a  jury  of  the  manor,  or  of  persons 
connected  with  the  manor,  so  as  to  know  its  customs,  that  there  was  an  ancient  and 
customary  payment  of  4d.  per  wey  for  all  coal  carried  over  the  bar  to  seaward,  that 
would  have  been  admissible  as  evidence  of  reputation,  because  authenticated  by  the 
opinion  of  a  competent  jury.  The  case,  however,  fails  in  shewing  that.  It  is  the 
same  in  piinciple  as  Evans  v.  Taylor,  though  it  is  to  be  observed  that,  in  that  case,  there 
was  stronger  evidence  of  an  opinion  of  a  jury,  because  it  is  to  be  collected  from  the 
report  that  the  signatures  of  the  jury  were  appended  to  the  document.  We  must 
therefore  leject  from  the  evidence  the  document  of  1650,  and  act  on  the  remainder. 

[471]  Now,  the  remaining  evidence  consists  of  leases,  receivers'  accounts,  and 
cori'espondence,  all  of  which  both  parties  agree  to  be  admissible.  Then  we  are  to 
apply  to  this  case  the  ordinary  rule  which  applies  to  ail  ancient  rights.  Mr.  Justice 
Ashurst,  in  Pclham  v.  I'ickersgiU,  says,  that  if  we  find  an  ancient  payment  has  been 
made  time  out  of  mind,  we  ought  to  refer  it  to  a  legal  origin.  That  is  one  principle 
on  which  the  Courts  act  with  regard  to  these  questions  of  right.  Another  principle 
is,  that  if  there  be  clear  and  distinct  evidence  of  payment  so  far  back  as  legal  memory, 
the  payment  shall  be  piesumed  to  be  immemorial,  unless  there  be  evidence  to  shew 
that  there  was  a  period  of  time  when  the  payment  did  not  exist.  Now,  if  we  look  at 
the  evidence  in  this  case,  it  is  extremely  strong  to  shew  the  payment  of  this  duty 
from  a  veiy  early  period — from  the  reign  of  Hen.  8  down  to  the  year  1833,  when  the 
defendant  ceased  to  pay  the  duty  to  the  Duke  of  Beaufort,  and  this  litigation  com- 
menced. In  the  year  1664  there  was  a  lease  (and  a  counterpart  executed  by  the 
lessee,  which  is  some  evidence  of  the  fact  of  enjoyment  under  the  lease),  whereby  was 
demised  "all  that  the  custom,  duty,  or  composition  of  4d.  per  wey,  due  and  payable 
for  every  wey  of  coals  wrought  within  the  lordship  of  Kilvey,  and  from  thence  exported 
over  the  bar  of  Swanzey  aforesaid,  together  with  all  rights,"  &c.  That  lease  seems 
to  be  the  shape  in  which  the  plaintiff  puts  forward  his  claim,  which,  according  to  the 
evidence,  has  been  acted  upon  ever  since.  There  was  another  lease  in  167.'3  (of  which 
also  a  counterpart  was  executed  by  the  tenant),  and  in  this  lease  the  duty  was 
described  in  similar  terms.  Then  there  is  a  great  body  of  evidence,  shewing  a  long 
uniform  payment  of  duty  upon  that  description  of  coal.  Besides  that,  there  are  the 
receivers'  accounts,  beginning  in  the  33  Hen.  8,  and  carried  on  through  the  reigns  of 
Philip  and  Mary,  and  Elizabeth,  in  which  the  custom  is  clearly  described,  though 
certainly  not  in  such  precise  words  as  in  the  lease.  There  [472]  is,  however,  no 
inconsistency  in  the  custom  being  described  in  the  receivers'  accounts  without  that 
exactness  with  which  it  is  described  in  the  leases.  In  the  former,  it  is  described  as  a 
custom  of  4d.  per  wey  (that  is  uniform  in  all)  for  all  coal  "found  "  within  the  manor, 
"  raised  "  within  the  manor,  ''  wrought "  in  the  manor,  or  "  brought  from  the  works  ; " 
but  there  is  no  qualification  as  to  coal  exported  over  Swansea  Bar.  I  think  the 
absence  of  that  is  in  no  way  inconsistent  with  the  custom  claimed,  because  it  maj'  be 
only  a  more  compendious  way  of  describing  the  same  custom.  Then  we  find  that 
these  payments  were  made  within  about  eighty  years  by  Mr.  Chauncey  Townsend, 
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the  occupier  of  a  colliery,  and  that  he  having  for  some  time  paid  by  a  supposed 
customary  wey  of  seventy-two  bags,  whereas  the  customary  wey  was  forty-eight  bags, 
that  error  was  corrected,  and  the  difierence,  amounting  to  a  considerable  sum,  duly 
paid  by  him.  In  the  present  instance,  therefore,  we  find  a  payment  of  these  duties 
carried  on  for  a  gieat  number  of  years,  from  which,  unless  there  be  evidence  to  the 
contrary,  we  ought  to  infer  that  the  payment  is  immemorial.  But  it  is  said  that  there 
is  evidence  which  shi  uld  induce  us  to  pause  in  that  respect,  because  the  payments  had 
not  been  uniform,  inasmuch  as  there  is  some  evidence  of  people  working  for  two, 
three,  or  four  years,  and  no  proof  of  any  payments  by  them.  After  all,  those  are 
very  short  periods  ;  and  there  is  no  distinct  proof  of  non-payment.  It  may  be  that 
all  these  sums  were  paid  to  the  receiver,  but  not  carried  into  his  accounts  or  accounted 
for  by  him.  As  to  the  evidence  of  the  workmen,  that  they  did  not  know  of  these 
payments,  that  is  not  worth  a  moment's  consideration.  I  think  there  is  evidence  of 
payment  in  modern  times,  and  I  have  no  difficulty  in  coming  to  the  ronclusion  that 
this  is  an  immemorial  payment. 

But  it  is  -said  that  we  ought  not  to  do  so,  because  of  the  inquisitions  in  the  reign 
of  Hen.  6,  in  which  no  meii-[473]-tion  is  made  of  this  customary  payment.  In  one 
of  those  inquisitions  there  is  mention  made  of  a  toll  under  which  this  claim  might 
fall  ;  in  the  other  inquisition,  (which  was  only  as  to  dower,)  no  mention  is  made  of 
this  duty.  In  my  opinion,  the  absence  on  one  occasion  of  a  statement  in  the  inquisi- 
tion of  this  particular  toll,  is  of  no  weight  against  the  great  body  of  evidence  as  to 
uniform  payment. 

Another  objection  is,  that  if  this  was  a  right  in  respect  of  tenure,  it  was  taken 
away  by  the  statute  of  Hen.  8.  But  I  think  that  statute  was  not  meant  to  interfere 
with  the  rights  or  property  of  the  lord  in  his  private  capacity  as  owner  of  the  land, 
and  this  is  not  such  a  puljlie  right  or  custom  as  to  be  affected  by  it.  That  being 
so,  we  must,  according  to  the  ordinary  rule  in  these  cases,  adopt  such  a  notion  of 
the  right  as  will  square  with  the  evidence.  Now,  the  evidence  will  support  it,  either 
as  a  customary  and  immemorial  payment  or  as  a  toll  traverse,  for  a  toll  traverse  may 
be  granted  by  the  Crown  in  modern  times  to  all  persons  who  pass  over  the  land  of 
the  grantee  of  the  toll.  Therefore,  the  right  in  question  may  be  supported,  either 
by  supposing  it  a  manorial  duty,  payable  by  all  persons  who  wrought  coal  within  the 
manor,  or  the  right  may  be  limited  to  such  coal  as  was  exported,  which  is  not 
unreasonable  ;  for  there  might  well  be  an  ancient  custom,  that  all  coal  got  within  the 
manor  and  used  by  the  inhabitants  should  pay  nothing,  but  that  such  coal  as  was  used 
for  foreign  commerce  .should  be  paid  for  liy  those  persons  who  wrought  the  mine.  We 
are  not,  however,  compelled  to  decide  whether  this  is  a  manorial  custom,  or  a  toll 
traverse  for  going  over  land  presumed  to  be  the  demesne  land  of  the  manor.  In  one 
view  or  the  other  the  defendant  is  liable,  for  the  case  finds  that  he  wrought  coals  in 
the  manor  and  carried  them  to  a  place  within  the  port  of  Swansea,  from  whence  they 
were  shipped  to  distant  ports.  It  is  clear  that  this  claim  cannot  be  supported  as  a 
port  duty  ;  and  indeed  that  point  was  abandoned.  I  am  not  [474]  compelled  to 
choose  between  the  two  suppositions,  either  of  which  would  support  the  plaintiff's 
case ;  but  if  I  were,  I  own  the  weight  of  evidence  seems  to  me  to  shew  that  this  is 
an  ancient  due  by  the  custom  of  the  manor,  because  in  the  old  documents  it  is 
described,  not  as  a  due  for  carrying  coals  over  the  manoi',  but  as  a  payment  for  coals 
wrought  in  the  manor.  Therefore,  it  seems  to  me  that  the  more  I'ational  construction 
of  all  this  evidence  is,  that  there  is  an  ancient  custom  in  the  manor  for  the  workers  of 
coal-mines  to  pay  the  lord  4d.  per  wey  for  all  coal  wrought  within  the  manor  and 
afterwards  exported. 

With  respect  to  the  differences  in  the  accounts,  it  is  clear  that  all  the  receivers 
meant  to  receive  was  the  duty  according  to  the  ancient  customary  wey  ;  and  if  they 
have  made  a  miscalculation  once  or  twice  as  to  the  quantity  of  the  wey,  that  does  not 
in  the  least  affect  the  remainder  of  the  evidence.  Having  considered,  as  a  judge,  the 
admissibility  and  effect  of  the  evidence,  and  having  also  acted  as  a  juryman,  I  am 
clearly  of  opinion  that  the  plaintiff  has  a  right  to  what  he  seeks  to  recover  in  this 
action,  on  the  ground  that  it  is  a  claim  established  by  ancient  manorial  custom. 

Alderson,  B.  I  am  of  the  same  opinion.  I  think  the  document  of  1650  is  not 
receivable  in  evidence.  I  agree  in  the  doubt  entertained  by  my  Brother  Parke, 
whether  the  case  of  Evans  v.  Tayhr  was  rightly  decided;  because  if  the  document 
was,  as  it  appears  to  have  been,  a  declaration  by  the  jury  themselves,  it  would  have 


fl 


1300  THE    DUKE    OF    BEAUFORT    V.  SMITH  4  EX.  475. 

been  leceivable  as  evidence  of  reputation.  Here  tbe  document  is  a  Survey  of  tbe 
private  property  of  Oliver  Cromwell,  and  there  is  nothing  to  shew  that  the  jury  were 
sworn  or  then  expressed  any  opinion  ;  but  it  is  rather  the  recital  of  an  opinion  at 
another  time  expressed  by  the  jary,  as  to  what  they  said  they  knew  when  acting 
under  the  commission  of  Oliver  Cromwell.  That  is  not  in  the  nature  of  reputation, 
for  there  is  no  oath  or  statement  from  any  persons  who  [475]  had  authority  for 
making  such  a  declaration.  In  truth,  the  property  of  Oliver  Cromwell  was  private 
property,  which  would  go  to  his  children,  and  there  was  nothing  shewing  that  those 
children  would  succeed  to  any  part  of  his  rank.  In  point  of  fact,  we  know  that  they 
did  not.  In  the  ease  of  the  Crown  it  is  different,  because  the  property  of  the  Ciown 
is  the  property  of  the  public  in  one  sense,  inasmuch  as  it  is  affected  by  the  public 
rights,  and  belongs  to  the  Crown  as  the  representative  of  the  people  at  large.  There- 
fore, in  the  case  of  the  Crown,  a  document  of  this  description  becomes  evidence, 
inasmuch  as  the  general  rights  of  all  the  subjects  of  the  land  are  in  some  degree 
concerned. 

That  evidence  being  laid  out  of  the  case,  the  remainder  seems  to  me  conclusive  in 
favour  of  the  plaintiff.  It  consists  of  a  body  of  evidetice  tending  to  shew  that  this 
duty  of  4d.  has  been  received  for  each  wey  of  coal  exported  ;  and  there  is  abundant 
evidence  of  ancient  entries  which  caixy  it  back  three  or  four  hundred  yeai's,  and 
which,  though  not  exactly  conformable  with  the  modern  usage,  are,  as  expressing  the 
limitation  contained  in  the  modern  usage,  consistent  with  it,  because  expressed  in 
more  general  terms.  It  was  the  practice  in  ancient  times  to  state  things  with  more 
brevity.  But  there  is  no  contradiction  of  evidence  between  the  one  part  and  the 
other.  There  are  certain  expressions — in  one  case,  "coals  found,"  in  another,  "coals 
sold  and  delivered  ;"  but  all  are  consistent  with  the  idea,  that  the  duty  is  in  respect  of 
coal  got  within  the  manor,  and  delivered  for  the  purpose  of  exportation.  Then  what  is 
the  result?  We  ought,  if  we  can,  to  give  this  usage  some  origin  which  shall  be  lawful. 
I  think  that  the  conclusion  at  which  my  Brother  Parke  has  arrived  is  a  correct  one  ; 
not  merely  that  it  may  have  reference  either  to  a  toll  traverse  or  a  manorial  custom, 
but  that  more  probably  it  has  reference  to  the  latter.  I  think  that  the  circumstance 
of  its  being  confined  to  coal  exported,  and  not  [476]  extended  to  coal  consumed,  has 
a  tendency  to  shew  that  it  was  a  manorial  and  local  right,  rather  than  one  arising  out 
of  a  toll  traverse.  The  stat.  34  &  3.5  Hen.  8,  c.  26,  applies  only  to  the  customs  of  the 
lords  marchers.  Upon  the  whole,  therefore,  I  think  that  judgment  should  be  entered 
by  confession  for  the  plaintiff,  and  damages  assessed  according  to  the  ease. 

RoLFE,  B.  I  am  of  the  same  opinion.  I  think  that  the  document  of  1650  was 
correctly  excluded.  The  case  of  Evans  v.  Taylor  is  a  clear  authority  for  our  excluding 
it,  though,  perhaps,  that  case  may  go  further  than  we  are  inclined  to  do.  But  it 
appears  to  me,  sitting  as  a  juryman,  that  it  is  utterly  immaterial  whether  that  document 
be  excluded  or  not ;  for  the  only  purpose  for  which  it  was  ofl'ered  in  evidence  was  to 
carry  back  to  the  year  16.50  that  which  was  conclusively  established  by  the  lease  of 
1664;  for  at  that  time  the  existence  of  this  light  was  recognised,  and  it  was  demised 
in  exactly  the  same  terms  in  which  it  is  now  claimed.  From  that  time  downwards, 
there  appeal's  to  have  been  one  unbroken  chain  of  evidence,  shewing  the  regular  pay- 
ment of  that  4d.  per  wey  eo  nomine,  in  respect  of  the  very  subject-matter  for  which 
it  is  now  claimed.  The  only  doubt  which  has  been  suggested  of  discrepancy  in 
modern  times,  is  that  the  wey  has  sometimes  not  been  treated  as  exactly  the  same 
quantity.  There  is  no  proof  of  that.  What  was  meant  to  be  calculated  was  a  wey 
of  144  bushels,  or  forty-eight  bags.  It  was  found  that,  at  one  time,  one  of  the  parties 
had  been  calculating  at  the  rate  of  seventy-two  bags,  instead  of  forty-eight,  and  that 
was  afterwards  set  right.  Then  sometimes  a  dealing  is  stated,  as  adding  one-third, 
in  others  one-half ;  but  that  is  not  evidence  of  a  different  mode  of  contiact  with  each 
party,  for  when  you  look  in  order  to  ascertain  what  a  wey  means,  there  is  no  evidence 
that  it  means  forty -eight  bags  or  seventy-two  bags  ;  for  aught  I  know,  it  may  be 
sixty-[477]-four.  Some  persons  might  well  have  their  we}'  calculated  in  other  modes, 
fi'om  the  circumstance  of  their  carriages  being  of  a  different  size,  or  for  other  reasons; 
they  may  have  calculated  seventy-two,  and  then  one-third  is  quite  right  That  is  one 
way  in  which  the  apparent  discrepancy  may  be  explained.  Not,  however,  that  it  is 
at  all  material :  because  it  is  obvious  that  what  the  receiver  meant  to  do  was  to 
reduce  it  to  the  standard  of  144  bushels  or  forty-eight  bags.  If  he  has  failed  in  the 
calculation  in  one  or  two  instances,  that  is  a  matter  wholly  immaterial.     We  find  a 
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demise  of  this  toll  in  1664;,  followed  up  by  one  ten  or  a  dozen  years  afterwards, 
exactly  as  now,  which  has  been  acted  upon  without  variation,  and  supported  by  a 
body  of  evidence  singularly  powerful ;  for  I  do  not  think  I  ever  saw  a  case  in  which 
there  was  such  entire  uniformity  and  so  little  conflict  from  the  beginning  to  the  end. 
How  is  it  beyond  1664  1  E.\:actly  the  same  payments  made,  and  exactly  the  same 
subject-matter,  though  described  as  being  for  coal  "dug,"  and  not  saying  "carried 
over  the  bar."  Still  there  is  nothing  inconsistent  with  modern  usage  ;  it  is  only  that 
in  modern  times  a  limitation  has  been  placed  on  the  quantity  of  coal  raised,  so  as  not 
to  make  all  coal  raised  liable.  It  does  not  mean  that  formerly  all  coal  raised  was 
liable ;  but  even  if  it  did,  I  should  doubt  whether  it  was  a  variation  of  a  custom,  to 
extend  it  to  more  than  is  now  claimed  for.  If  there  was  a  custom  imposing  a  duty 
of  4d.  per  wey  on  all  coal  raised  in  the  manor,  then  a  foitiori  on  all  coal  raised  in  the 
manor  and  exported  ;  therefore  it  would  not  have  pressed  me  if  such  a  thing  had 
appeared  ;  but,  in  my  opinion,  it  does  not  appear  at  all.  Looking  at  the  thing  back- 
ward (which  is  the  safest  way  in  these  cases),  I  find  that  4d.  per  wey  for  all  coal 
raised  and  exported  over  the  bar  has  been  uniformly  paid  up  to  the  time  of  the 
present  dispute  arising,  which  was  about  fifteen  years  ago ;  carrying  that  backward, 
we  find  that  sum  has  been  paid  up  to  a  time  beyond  which  it  is  impos-[478]-sible  to 
inquire,  namely,  as  far  back  as  the  reign  of  Hen.  8.  There  cannot  be  stronger 
evidence  than  that. 

I  agree  with  my  Brother  Parke,  that  the  statute  34  &  35  Hen.  8,  c.  26,  has  no 
bearing  on  the  question.  It  was  intended  to  deprive  the  lords  marchers  of  their 
privileges,  but  did  not  in  any  way  affect  their  piivate  rights  as  lords  of  their  manors; 
it  was  only  to  destroy  their  rights  as  quasi  conquerors,  and  put  them  on  the  same 
footing  as  the  rest  of  the  counties  in  England.  1  have  no  difficulty,  therefore,  in 
saying,  either  as  a  juryman  or  as  a  judge,  that  the  verdict  in  this  case  ought  to  be 
entered  for  the  plaintiff. 

Judgment  for  the  plaintifl". 


Shower,  Executor  v.  Pilck.     Nov.  7,  1849. — A  mere  verbal  gift  of  a  chattel  to 
a  person  in  whose  possession  it  is,  does  not  pass  any  property  to  the  donee. 

[S.  C.  nomine  Sltarr  v.  Pilch,  19  L.  J.  Ex.  113.  Referred  to.  In  re  Richjway ;  Ex  parte 
Ridgimy,  1S8.5,  1.5  Q.  B.  D.  449  ;  Cochrane  v.  Moore,  1890,  25  Q.  B.  D.'  61 ;  Kil2>in 
V.  liatley,  [1892]  1  Q.  B.  582.] 

Trover  for  silver  plate.     Plea,  (with  others)  not  possessed. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  last  Norfolk  Summer  Assizes,  it  appeared 
that  the  plaintiff's  testator,  whilst  residing  with  the  defendant,  his  daughter-in-law, 
who  then  had  possession  of  the  silver  plate  in  question,  said  to  her,  "  I  will  give  you 
all  the  plate  that  is  mine."  No  delivery  of  -.my  portion  of  the  plate  took  place.  The 
learned  Judge  ruled,  that  the  mere  verbal  gift  without  delivery,  did  not  transfer  the 
property,  and  a  verdict  was  accordingly  found  for  the  plaintiff. 

O'Malley  now  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  ground 
of  misdirection.  He  argued  that  the  case  was  distinguishable  from  Irons  v.  Smallpiece 
(2  B.  &  Aid.  551),  inasmuch  as  there  the  chattel  remained  in  the  possession  of  the 
donor ;  heie  the  donee  had  possession  of  the  plate  at  the  time  of  the  gift. 

[479]  Alrerson,  B.  To  pass  the  property,  there  must  be  both  a  gift  and  a 
delivery  :  here  there  is  hardly  a  gift,  for  the  words  are  in  the  future  tense. 

PiULFE,  B.  There  must  be  a  delivery  to  make  the  gift  valid  :  here  there  is  a  mere 
statement  that  the  goods  which  the  defendant  has  in  her  possession  the  owner  will 
give  her. 

Rule  refused. 


WiLLi.\MS,  QUI  TAM  V.  Thojias.  Nov.  20,  1849. — A  declaration  for  penalties 
under  the  Jury  Act,  6  Geo.  4,  c.  50,  s.  46,  described  the  defendant  as  "acting 
under-sheriff,"  and  it  was  proved  that  he  was  the  person  who  in  the  county 
performed  the  duties  of  under-sheriff;  but  that  T.,  in  London,  was  nominated 
under-sheriff  pursuant  to  the  3  &  4  Will.   4,  c.   90,  s.  5.     On   the  occasion  of 
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receiving  official  documents  from  the  late  under-sheriff,  the  defendant  at  the 
request  of  the  latter,  appended  the  word  "under-sheriff"  to  his  signature,  at 
the  same  time  saying,  that  he  was  not  under-sheriff,  but  T.  was.  The  defendant 
had  described  himself  in  an  affidavit  as  "acting  under-sheriff:  " — Held,  that  the 
defendant  was  not  liable  to  the  penalties  as  under-sheriff,  and  that  the  plaintiff 
was  properly  nonsuited. 

[S.  C.  7  D.  &  L.  177  ;  19  L.  J.  Ex.  50.] 

Debt  for  penalties  under  the  Jury  Act,  6  Geo.  4,  c.  50,  s.  46.  The  first  count 
of  the  declaration  stated,  that  after  the  31st  day  of  December,  A.D.  1825,  to  wit,  on 
the  1st  day  of  February,  A.D.  1847,  the  defendant,  then  being  the  acting  under- 
sheriff  of  Sir  James  Cockburn,  Bart.,  then  being  the  high-sheiiif  of  the  county  of 
Carmarthen,  did  wilfully  cause  to  be  written  in  the  special  jurors'  list  for  the  said 
county  of  Carmarthen,  being  the  list  of  special  jurors  for  the  said  county,  by  the 
statute  in  such  case  made  and  provided  directed  to  be  provided  and  prepared, 
the  name  of  John  Trevor  Alcock,  then  being  a  person  not  qualified  to  serve  on 
special  juries  in  the  aforesaid  county  of  Carmarthen,  contrary  to  the  form  of  the 
said  statute  in  such  case  made  and  provided  ;  and  thereby,  and  by  force  of  the  said 
statute,  the  defendant  forfeited  for  his  said  offence  the  sum  of  501.,  and  an  action 
hath  accrued  to  the  plaintiff,  who  sues  as  aforesaid,  to  demand  and  have  of  and  from 
the  defendant,  for  himself  and  our  said  Lady  the  Queen,  the  said  sum  of  501.,  &c. 
There  were  twenty-eight  other  counts,  for  wilfully  inserting  the  names  of  persons 
not  qualified  to  serve  as  special  jurors,  and  forty-eight  counts  foi-  wilfully  omitting 
the  names  of  persons  qualified  to  serve. 

[480]  Plea  :  not  guilty  (by  statute). 

At  the  trial,  before  Piatt,  B.,  ht  the  last  Summer  Assizes  for  the  borough  of 
Carmarthen,  it  was  proved  that  Sir  G.  Cockburn  was  appointed  sheriff  in  February,  1847. 
On  the  27th  of  that  month  the  under-sheriff  of  the  previous  year  handed  over  to  the 
defendant  the  jurors'  book  and  the  unexecuted  writs,  on  which  occasion  the  defendant 
at  first  simply  signed  his  name  to  the  receipt,  upon  which  the  late  under-sherifi'  said, 
"you  must  add  under-sheriflV  The  defendant  said,  "I  am  not  the  under-sherifi'; 
Mr.  Trail  is  the  under-shei'itt"."  The  late  under-sheriff  replied,  "  I  cannot  take  that ; 
I  must  have  appended  to  the  signature  the  addition  of  under-sheritf."  The  defendant 
then  said,  "Very  well;  if  you  want  that  to  satisfy  you,  I  will  put  it;"  which  he 
accordingly  did.  It  was  also  proved,  that  during  the  time  Sir  G.  Cockburn  was 
sheriff,  the  defendant  performed  the  usual  ministerial  duties,  such  as  signing  returns 
to  jury  process,  presiding  at  writs  of  trial,  &c.  It  was  also  proved,  that  at  the 
Spring  Assizes,  the  defendant,  then  being  the  attorney  of  a  defendant  in  an  action, 
made  a  special  application  to  Wightman,  J.,  to  have  the  cause  tried  by  a  special 
jury,  and  in  his  affidavit  he  stated  that  he  was  "  the  acting  under-sherifi"  for  the 
county  of  Carmarthen."  A  judge's  oider,  made  in  the  above-mentioned  action,  was 
put  in,  wherein  the  now  defendant  was  described  as  the  "acting  under-sherifi";" 
and  on  that  ground  the  venire  in  that  action  was  directed  to  the  coroner.  The 
insertions  and  omissions  in  the  jury  list  were  also  proved.  On  the  part  of  the 
defendant  it  was  proved,  that  Mr.  Trail  was  the  person  whose  appointment  as 
under-sheriff,  under  the  3  &  4  Will.  4,  c.  90,  was  filed  with  the  clerk  of  the  peace ; 
whereupon  the  learned  Judge  intimated  his  opinion  that  the  defendant  was  not 
liable,  and  the  plaintifl'  was  nonsuited. 

Herbert  Jones,  Serjt.,  moved  (Nov.  9)  to  set  aside  the  nonsuit,  and  for  a  new 
trial.  By  the  4th  section  of  the  6  [481]  Geo  4,  c.  50,  the  clerk  of  the  peace  of 
every  county  is  required,  on  the  first  week  in  July,  to  issue  his  warrant  to  the 
high  constables  of  each  hundred,  &c.,  commanding  them  to  issue  their  precepts  to  the 
churchwardens  and  overseers  of  the  several  parishes,  requiring  them  to  prepare, 
before  the  1st  of  September,  a  list  of  persons  qualified  to  serve  on  juries.  The 
8th  section  directs  the  chufchwardens  to  make  out  the  lists,  which,  by  the  10th  section, 
are  to  be  produced  at  a  petty  sessions  held  within  the  last  seven  days  of  September, 
and  there  to  be  considered,  reformed,  and  allowed.  The  12th  section  requires  the 
lists  to  be  kept  by  the  clerk  of  the  peace,  and  copied  into  a  book  to  be  delivered  to 
the  sheriff",  called  "  the  jurors'  book,"  and  which  every  sherift',  on  quitting  office, 
is  to    deliver  to    his   successor.     The    31st   section  prescribes   the  qualification  for 
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special  jurors.  TLe  46th  section  imposes  penalties  for  neglect  of  duty  ;  and  amongst 
others,  "if  any  sheriff  or  under-sheriff  of  a  county,  or  any  sheriff  or  secondary  of 
London,  shall  neglect  or  refuse  to  provide  or  prepare  a  list  of  special  jurors,  &c., 
or  shall  wilfully  write  or  cause  to  be  written  therein  the  name  of  any  person  not 
qualified,  or  shall  wilfully  omit  thereout  the  name  of  any  person  duly  qualified  as  a 
special  juror,  &c.,  he  shall  forfeit  the  sum  of  501."  Prior  to  the  3  &  4  Will.  4,  c.  42, 
a  deputy-sheriff  or  under-sheriff  was  appointed,  in  pursuance  of  the  23  Hen.  6,  c.  19, 
and  he  is  referred  to  by  both  those  names  in  various  statutes  prior  to  the  Jury  Act. 
By  the  3  &  4  Will.  4,  c.  42,  s.  20,  the  sheriff  of  each  county  in  England  and 
Wales  is  required  "  to  name  a  sufficient]  deputy,  who  shall  be  resident  or  have 
an  oflice  within  one  mile  from  the  Imier  Temple  Hall,  for  the  receipt  of  writs, 
granting  warrants  thereon,  making  returns  thereto,  and  accepting  of  all  rules  and 
orders  to  be  made  on  or  touching  the  execution  of  any  process  or  writ  to  be  directed 
to  such  sheriff'."  By  the  3  &  4  Will.  4,  c.  99,  s.  5,  every  sheriff  "  shall,  within 
one  calendar  month  next  after  the  notification  of  his  appointment  [482]  in  the 
Loiuion  Gazette,  by  writing  under  his  hand  nominate  and  appoint  some  fit  and  proper 
person  to  be  his  under-sherift',  and  shall  transmit  a  duplicate  thereof  to  the  clerk  of 
the  peace  for  the  county,  to  be  by  him  filed  among  the  records  of  his  office." 
After  that  enactment,  the  appointment  in  writing  was  made  out  to  the  London 
under-sheriff,  but  the  acting  under-sheriff  in  the  country  continued  to  perform  the 
duties  there  as  before.  It  is  submitted,  therefore,  first,  that  the  defendant  is  the 
only  person  who  could  be  sued  on  this  occasion,  for  he  was  virtually  under-.sherift', 
and  liable  to  the  penalty  imposed  by  the  6  Geo.  4,  c.  50,  s.  46.  Secondly,  that  the 
defendant  is  estopped  by  his  own  conduct  from  saying  that  he  was  not  under-sheriff. 
[Pollock,  C.  B.  Is  there  any  authority  for  applying  the  doctrine  of  estoppel  so  as  to 
render  a  party  liable  to  penalties  I]  In  Comhc  v.  Pitt  (3  Burr.  1590),  Lord  Mansfield, 
C.  J.,  says,  "  A  man  who  has  given  money  to  another  for  his  vote  shall  not  be 
admitted  to  say  that  such  other  person  had  no  right  to  vote."  [Parke,  B.  What  is 
the  meaning  of  the  term  "acting  under  sheriff  ? "J  It  refers  to  the  person  by  whom 
the  duties  of  the  ofiice  were  really  performed. 

Cur.  adv.  vult. 

Pollock,  C.  B.,  now  said  : — This  was  an  action' for  penalties  under  the  6  Geo.  4, 
c.  50,  s.  46.  The  declaration  charged  the  defendant  as  being  the  "acting  under- 
sheriff," — not  a  very  intelligible  expression  with  reference  to  the  statute,  which 
imposes  the  penalty  not  on  an  "  acting  under-sheriff,"  but  on  the  persons  indicated  by 
the  well-known  names  of  "  sheriff' and  under-sheriff."  W^e  must  understand  the  term 
"acting  under-sheriff"  as  meaning  something  within  the  Act,  Probably  it  can  only 
mean  that  the  defendant  was  under-sheriff  and  was  acting  as  such  ;  it  certainly 
cannot  mean  that  he  was  not  in  point  of  [483]  fact  under-sheriff,  but  was  merely 
acting  as  bailifi'.  The  evidence  of  his  being  under-sheriff'  was  this  : — [His  Lordship 
stated  the  facts  as  to  the  signature,  above  set  forth.]  Now  it  appears  to  us,  that 
cert<iinly  that  was  not  evidence  of  his  being  under-sheriff,  but  quite  the  contrary, 
though  it  may  be  evidence  that  he  took  upon  himself  to  act  as  under  sherift".  Where 
a  person  does  a  particular  act,  saying  at  the  time,  "  Although  I  append  the  word 
under-sheriff'  to  my  name,  I  am  not  under-sheriff,  but  Mr.  Trail  is,  and  I  am  merely 
acting  as  agent  foi-  him,"  that  is  not  evidence  that  he  was  under-sheriff.  The 
other  evidence  was,  that  the  defendant  had  described  himself  in  an  affidavit  as  under- 
sheriff,  which  in  one  sense  he  was,  for  he  was  the  agent  of  the  under-sheriff",  and 
therefoie  acting  for  him,  and  might  therefore  in  one  sense  be  termed  the  acting 
under-sheriff.  It  also  appeared  that  he  was  described  in  the  judge's  order  as 
"under-sheriff";  but  that  was  no  proof  of  the  fact.  Under  these  circumstances,  we 
think  that  my  Brother  Piatt  was  right  in  directing  a  nonsuit,  and  there  will  be 
no  rule. 

Rule  refused. 


Regina  v.  Jobling.  Nov.  23,  1849.— A  Crown  debtor,  before  the  teste  of  a  writ 
of  extent,  assigned  his  property  to  trustees  for  the  benefit  of  creditors,  and  upon 
that  a  fiat  in  bankruptcy  issued  against  him.  An  inquisition  having  been  taken, 
in  which  the  sheriff  returned  that  the  debtor  had  no  goods,  the  Court  directed 
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a   writ  of   melius   inquirendum,  in   order  that  the  facts  of  the  assignment  and 
bankruptcy  might  be  found  by  the  inquisition. 

[S.  C.  19  L.  J.  Ex.  14.] 

A  writ  of  extent,  tested  the  5th  of  June,  1849,  and  directed  to  the  Sheriff  of 
Northumberland,  issued  on  behalf  of  the  Commi.ssioners  of  Greenwich  Hospital  against 
John  Jobling,  for  the  recovery  of  16771.  6s.  2d.  On  the  2nd  of  June  the  defendant, 
who  was  a  trader,  had  assigned  all  his  property  in  trust  for  the  benefit  of  his  creditors, 
and  on  the  4th  a  fiat  issued  upon  this  act  of  bankruptcy,  and  assignees  were  appointed 
on  the  5th.  On  the  15th  an  inquisition  was  taken,  to  which  the  sheriff  returned, 
"  that  the  said  John  Jobling  had  not,  nor  had  any  person  or  per-[484]-sons  to  his  use 
or  in  trust  for  him,  on  the  said  5th  day  of  June,  in  the  12th  year  of  her  said  Majesty's 
reign,  or  at  any  time  since,  nor  had  the  said  John  Jobling,  or  any  person  or  persons 
to  his  use  or  in  trust  for  him,  on  the  day  of  taking  the  said  inquisition,  any  lands  or 
tenements,  or  any  goods  or  chattels,  debts,  credits,  or  penalties,  sum  or  sums  of  money 
in  his  bailiwick,  to  the  knowledge  of  the  said  jurors,  which  could  be  extended, 
appraised,  taken,  or  seized  into  her  Majesty's  hands,  as  by  the  said  writ  commanded." 

The  Attorney-General  had  obtained  a  rule  nisi  for  a  writ  of  melius  inquirendum, 
on  the  ground  that  the  assignment  was  void  as  against  the  Crown,  and  ought  to  have 
been  set  out  in  the  inquisition. 

Watson  (Maiiisty  with  him)  shewed  cause,  and  argued,  that  as  the  assignment  was 
made  before  the  teste  of  the  writ  of  extent,  it  was  valid. 

The  Attorney-General  (Peacock  with  him)  appeared  to  support  the  rule,  but  was 
not  called  upon. 

Parke,  B.  The  effect  of  the  assignment  is  to  transfer  the  property  of  the  Crown 
debtor  to  persons  who  have  no  title  as  against  the  Crown.  Unless  all  the  facts  are 
found  by  the  inquisition,  there  is  no  mode  by  which  the  Crown  can  try  the  question. 
The  rule  must  be  absolute. 

Kule  absolute. 

[485]  Levy  v.  Alexander.  Nov.  6,  1849. — In  an  action  by  the  indorsee  of  a  bill 
of  exchange  for  91.  5s.  against  the  drawer,  the  defendant  pleaded  payment  by 
the  acceptor,  and  in  suppoit  of  that  plea,  oflered  in  evidence  the  following 
document,  without  a  receipt  stamp,  signed  by  the  plaintiff: — "  Myself  v.  Marks. 
Mr.  Marks  has  this  day  left  with  me  101.  on  account  of  the  debt,  inteiest,  and 
costs  in  this  action  :  " — Held,  that  it  was  admissible  in  evidence  without  a  receipt 
stamp. 

[S.  C.  19  L.  J.  Ex.  113.] 

Assumpsit  l)y  the  plaintifi',  as  indorsee,  against  the  defendant,  as  drawer,  of  a  bill 
of  exchange,  for  91.  5s.,  accepted  by  one  Marks.  The  defendant  pleaded  (inter  alia) 
payment  of  the  bill  by  the  acceptor.  The  replication  traver-sed  the  payment,  and 
issue  was  joined  thereon. 

At  the  trial  of  the  cause,  before  the  Under-sheriff  for  Middlesex,  the  defendant 
tendered  in  evidence  the  following  document  signed  by  the  plaintiff',  and  which  had 
been  delivered  by  him  to  Marks  : — 

"Myself  V.  Marks. 

"Mr.  Marks  has  this  day  left  with  me  101.,  on  account  of  the  debt,  interest,  and 
costs  in  this  action.  "E.  L.  Levy  (plaintiff  in  person). 

"June  2 1st,  1848." 

It  was  thereupon  objected,  on  the  part  of  the  plaintiff',  that  the  instrument  was 
inadmissible  in  evidence  without  a  receipt  stamp.  The  learned  Under-sheriff  overruled 
the  objection,  and  admitted  the  instrument.     The  defendant  had  a  verdict. 

Hawkins  now  moved  for  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  document, 
was  improperly  received.  This  document  required  a  receipt  stamp,  as  falling  within 
the  Stamp  Act,  55  Geo.  3,  c.  184,  Sched.  part  1,  which  requires  a  stamp  in  the  case 
of  "any  note  or  memorandum  in  writing  whatsoever,  given  to  any  person  for  or  upon 
the  payment  of  money,  whereby  any  sum,  debt,  or  demand,  or  any  part  of  any  debt 
or  demand  therein  specified,  and  amounting  to  21.  or  upwards,  shall  be  expressed  or 
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acknowledged  to  have  been  paid,  settled,  balanced,  or  otherwise  discharged  or 
satisfied,"  &c. 

Parke,  B.  The  question  is,  whether  this  document  [486]  would  of  itself  be 
sufficient  to  prove  the  receipt  of  the  sum  of  101.  The  acceptor  might  have  counter- 
manded the  application  of  the  money.  The  plaintiff  does  not  here  say  that  he  has 
received  the  money  on  account  of  the  debt.     He  may  have  returned  it  the  next  day. 

Alderson,  B.  There  must  be  other  evidence  in  addition  to  this  document,  that 
the  plaintiff  received  the  money  on  account  of  the  debt. 

Pollock,  C.  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

Luck  AXD  Others  v.  Handley.  Nov.  10,  1849. — A  Court  of  common  law  will 
not  compel  a  plaintiff  to  give  particulars  of  matters  which  he  does  not  claim  to 
recover  in  his  declaration.  Thus,  in  an  action  for  the  value  of  goods  supplied 
to  a  third  party  on  the  false  representation  of  the  defendant,  the  Court  would 
not  compel  the  plaintift"  to  give  a  particular  of  goods  supplied  to,  and  bills  of 
exchange,  &c.  given  by  such  third  party,  such  goods  and  bills  not  being  claimed 
by  the  terms  of  the  declaration. 

[S.  C.  19  L.  J.  Ex.  29 ;  13  Jur.  962.] 

This  was  an  action  on  the  case  for  false  representation  of  the  credit  of  one  A.  C. 
Handley,  whereby  the  plaintifis  had  been  induced  to  trust  the  latter  person  with  goods. 
The  transactions  between  the  plaiiititfs  and  Handley  had  been  very  extensive.  The 
plaintiffs  had,  under  a  judge's  order,  given  the  defendant  particulars  of  certain  of  the 
goods  which  had  Ijeen  supplied  to  Handley,  who  had  become  bankiupt,  but  they  had 
refused  to  give  an  account  of  other  goods  and  sums  alleged  by  the  defendant  to  have 
been  paid  to  them  by  Handley.  Application  was  thereupon  made  to  a  learned  Judge  at 
Chambers  to  grant  an  order  for  particulars  of  these  matters,  but  he  refused  to  interfere, 
and  referred  the  parties  to  the  Court. 

Lush  now  moved  for  a  rule  calling  on  the  plaintiffs  to  shew  cause  why  they  should 
not  deliver  to  the  defendant  a  particular  in  writing  of  the  various  sums  of  money 
received  from  A.  C.  Handley  on  account  of  his  debt  to  the  plaintiffs,  together  with 
the  days  when  the  same  were  received,  and  also  a  particular  of  the  bills  of  exchange 
and  promissory  notes  given  by  him  to  the  plaintiffs  on  account  [487]  of  his  debt  with 
the  plaintiffs,  together  with  an  account  of  the  days  when  the  same  became  due  and 
were  paid  respectively.  The  present  case  differs  from  that  where  a  specific  statement 
of  particulars  of  demand  are  sought  by  the  debtor  from  his  creditor.  For,  as  the 
plaintiffs  seek  to  fix  the  liability  of  the  defendant  by  his  statements  merely,  it  is  most 
important  to  him  to  know  what  the  dealings  were  between  the  plaintiffs  and  Handley. 

Parke,  B.  We  cannot  grant  the  defendant  an  order  for  particulars  with  respect 
to  such  matter  as  are  not  claimed  by  the  plaintiffs  in  their  declaration.  If  the  defen- 
dant seeks  more  than  this,  he  must  proceed  in  equity,  by  filing  a  bill  of  discovery. 
If  we  were  to  compel  the  plaintiffs  to  particularise  other  matters  beyond  such  as  are 
stated  in  their  declaration,  we  should  exceed  our  equitable  jurisdiction.  The  only 
claim  in  the  declaration  is  for  goods  supplied  ;  and  with  the  nature  and  amount  you 
have  been  already  made  acquainted. 

Pollock,  C.  °B.,  Alder.son,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

Braham  v.  Joyce.  Nov.  20,  1849.  — A  warrant  of  execution  issued  out  of  the  Palace 
Court  is  not  "an  action  or  suit"  within  the  meaning  of  the  12  &  13  Vict, 
c.  101,  s.  13,  and  is  valid,  although  issued  after  the  passing  of  that  Act;  and 
such  a  warrant  is  good,  although  it  contains  no  date  of  the  commencement  of  the 
party's  imprisonment ;  but  that  period  is  to  be  reckoned  from  the  time  when  the 
party  was  taken  into  custody. 

[S.  C.  19  L.  J.  Ex.  1.     Refeired  to,  Henderson  v.  Prestmi,  1888,  21  Q.  B.  D.  365.] 

In  this  case  a  rule  bad  been  obtained,  calling  on  the  plaintiff  to  shew  cause  why 
the  defendant,  who  was  in  custody  under  an  execution  issued  out  of  the  Palace  Court, 
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should  not  be  discharged  out  of  custody.  The  warrant  of  commitment  was  made  on 
the  21st  of  December,  1848,  and  directed  that  the  defendant  ".should  be  committed 
for  the  term  of  thirty-five  days  to  the  common  gaol  where  debtors  [488]  under  judgment 
and  in  execution  of  the  superior  Courts  of  justice  may  be  confined  within  the  county 
of  Middlesex. 

Corrie  now  shewed  cause.  The  first  objection  which  it  is  presumed  will  be  made 
by  the  defendant  to  this  warrant  is,  that  the  Palace  Court  had  no  power  to  issue  the 
wari'aat.  By  the  12  &  1,3  Vict.  c.  101,  s.  13,  it  is  enacted,  that,  "from  and  after  the 
passing  of  this  Act  no  action  or  suit  shall  be  commenced  in  any  of  the  said  Courts," 
of  which  the  Palace  Court  is  one  ;  and  by  the  1 4th  section  of  the  same  Act,  the  powers 
of  those  Courts  are  to  cease  and  determine  on  the  31st  of  December,  1849.  It  cannot 
be  contended,  that  an  execution  is  "an  action  or  suit."  [Parke,  B.  That  objection 
is  not  well  founded.  The  Palace  Court  is  kept  alive  for  the  disposal  of  old  matters 
which  had  been  previously  commenced.]  The  next  objection  will  be,  that  the  warrant 
does  not  give  any  date  from  which  the  period  of  the  defendant's  imprisonment  was 
to  commence;  but  the  case  of  Ex  parte  Foulkes  (15  M.  &  W.  612)  shews,  that  whei-e 
the  wariant  does  not  contain  a  date,  the  term  is  to  be  counted  from  the  commencement 
of  the  party's  impiisonment. 

Pakke,  B.  The  case  of  In  re  Bawdier  (12  Q.  B.  612)  is  pi-ecisely  in  point. 
It  was  there  held  that  the  warrant  was  good  without  a  date,  and  that  it  was  a 
mere  matter  of  evidence  at  what  time  the  party  was  taken  into  custody,  and  the 
period  of  impiisonment  was  to  be  calculated  from  that  time.  The  defendant  must 
therefore  be  remanded. 

Pollock,  C.  B.,  Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged. 

The  defendant  appeared  in  person  to  support  the  rule. 

[489]  Hunter  v.  Wilson.  Nov.  20,  1849.— To  an  action  upon  a  bill  of  exchange 
Ijy  the  indoi'see  against  the  acceptor,  the  defendant,  beeng  under  terms  of 
pleading  issuably,  pleaded  that  the  bill  was  drawn  by  one  M.,  at  the  request  and 
for  the  accommodation  of  the  defendant,  and  without  any  consideration  or  value 
whatever  ;  and  that  the  bill  was  indorsed  by  the  said  M.  without  any  considera- 
tion or  value  given  by  the  plaintiff'  for  such  indorsement  to  the  defendant  or  the 
said  M.,  or  to  any  other  person  whomsoever  : — Held,  that  the  plaintiff"  was  entitled 
to  sign  judgment. 

[S.  C.  7  D.  &  L.  221 ;  19  L.  J.  Ex.  8.] 

This  was  an  action  by  the  plaintiff",  as  indorsee  of  a  bill  of  exchange,  against  the 
defendant,  as  acceptor.  The  defendant  pleaded  (in  substance)  that  the  bill  of  exchange 
was  drawn  by  one  M'Lean,  at  the  request  and  for  the  accommodation  of  the  defendant, 
and  without  any  consideration  or  value  whatever,  and  that  the  bill  was  indorsed  by 
the  said  M'Lean  without  any  consideration  or  value  given  by  the  plaintiff  for  such 
indorsement,  to  the  defendant,  or  to  the  said  M'Lean,  or  to  any  other  person  whom- 
soever. The  plaintiff  had  signed  interlocutory  judgment  upon  this  plea,  the  defendant 
being  under  terms  of  pleading  issuably.  A  rule  nisi  was  subsequently  obtained, 
on  the  part  of  the  defendant,  to  set  this  judgment  aside,  but  without  any  affidavit 
of  merits. 

Willes  now  shewed  cause.  The  plaintiff'  was  clearly  entitled  to  sign  judgment, 
for  the  plea  is  not  issuable.  It  is  quite  consistent  with  the  plea  that  there  was  a 
good  consideration  given  for  the  bill.  It  may  have  passed  through  many  hands, 
each  party  having  given  consideration.  [Rolfe,  B.  It  may  have  been  indorsed  to 
A.  B.,  who  made  a  present  of  it  to  the  plaintiff'.]  Or  the  defendant  may  have  owed  a 
debt  to  some  third  party.  The  allegation  that  the  bill  was  drawn  for  the  accommoda- 
tion of  the  defendant  is  absurd.  [Rolfe,  B.  The  plaintiff'  may  be  the  executor 
of  a  person  who  gave  full  value  for  it.]  He  was  then  stopped  by  the  Court,  who 
called  upon 

Barnard,  in  support  of  the  rule,  who  contended  that  the  plea  was  good  upon 
general  demurrer. 

Parke,  B.  The  plea  is  clearly  not  issuable,  and  the  plaintiff"  was  entitled  to  sign 
judgment.     There  is  not  even  an  allegation  in   the  plea,  that  none  of  the  previous 
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[490]  parties  to  the  bill  had  given  value  for  the  indorsemeut.  The  rule,  therefore, 
ought  to  be  discharged,  and  with  costs,  as  the  defendant  is  not  prepared  with  an 
aftida\-it  of  merits. 

Pollock,  C.  B.,  Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  discharged,  with  costs. 

NuTT  V.  Rush.  Nov.  22,  1849.— Where  a  plea  is  false  and  sham,  and  calculated 
to  embarrass  the  plaintiff,  the  Court  will  set  it  aside  upon  an  affidavit  of  its 
being  a  false  and  sham  plea. 

[S.  C.  7  D.  &  L.  192 ;  19  L.  J.  Ex.  .54.] 

In  this  case  a  rule  had  been  obtained  on  the  part  of  the  plaintiff,  calling  upon  the 
defendant  to  shew  cause  why  a  plea,  pleaded  by  him  in  this  action,  should  not  be  set 
aside,  on  the  ground  of  its  being  false  and  sham. 

This  was  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptor,  to 
which  the  defendant  pleaded,  that  the  plaintiff  was  and  still  is  indebted  to  the 
defendant  in  1571.  10s.,  upon  a  judgment  recovered  in  the  Court  of  Queen's  Bench, 
as  by  the  record  and  proceedings  thereof  remaining  in  the  said  Court  more  fully 
appears,  and  which  the  defendant  is  ready  to  verify  by  the  said  record  ;  and  in  1601. 
for  goods  sold  and  delivered,  against  which  said  sums  of  money  the  defendant  is 
ready  to  set  off,  &c.,  the  last-mentioned  damages.  The  plaintiff's  affidavits  stated 
the  above  plea  to  be  false ;  but  there  was  no  affidavit  on  the  part  of  the  defendant. 

Hannen  now  shewed  cause.  The  merits  of  the  plea  ought  not  to  be  tried  upon 
affidavits.  The  plaintiff  might  have  traversed  it.  [Parke,  B.  There  is  this  difficulty 
raised  by  the  plea  :  the  subject-matter  of  the  set-off  is  partly  a  matter  of  fact  and 
partU^  a  matter  of  record,  and  consequently  the  plaintiff  might  find  it  a  difficult 
matter  to  frame  a  proper  replication  to  it.]  It  would  appear  by  the  case  of  Faiiihorne 
[491]  V.  Doiwld  (13  M.  &  W.  424),  that  there  would  not  be  any  difficulty  in  replying 
to  this  plea.  In  La  Forest  v.  Langun  (4  Dowl.  P.  C.  642),  Tindal,  C.  J.,  expressed  an 
opinion  that  it  was  improper  to  try  a  cause  upon  affidavit,  where  a  distinct  issue 
might  be  taken  upon  a  plea.  [Parke,  B.  It  is  not  simply  a  false  plea,  but  it  also 
casts  upon  the  plaintiff  the  difficulty  I  have  adverted  to.  Now  the  plaintiff'  in  such 
a  case  ought  not  to  be  subjected  to  the  inconvenience  of  having  to  consult  his  counsel 
as  to  the  proper  method  of  replying.  In  Bartky  v.  Godslo.ke  (2  B.  &  Aid.  199),  it  was 
held,  that  where  a  sham  plea  is  such  as  to  make  it  necessary  for  the  plaintiff's  attorney 
to  consult  counsel,  and  thereby  to  cause  delay  and  expense,  the  plaintiff"  vv'as  entitled 
to  sign  judgment.  That  case  is  precisely  in  point.  Pollock,  C.  B.  The  judgment 
of  Lord  Lyndhurst,  C.  B.,  in  the  case  of  Milley  v.  Walls  (2  L.  J.  Exch.  170),  is 
precisely  to  the  same  effect.] 

Manisty,  in  support  of  the  rule,  was  not  heard. 

Per  Curiam. (e)     The  rule  must  be  absolute. 

Rule  absolute. 

[492]  In  re  the  Duke  of  Brunswick,  and  the  Sureties  of  Growl  and 
Another.  Nov.  22,  1849.— Under  6  &  7  Vict.  c.  73,  s.  26,  a  solicitor  or 
attorney  cannot  recover  for  business  done  by  him  in  that  character,  unless  he 
have  obtained  a  certificate  which  was  in  force  for  the  period  the  work  was  done. 
— Where  a  solicitor  applied  for  and  paid  for  a  certificate  for  the  period  between 
October,  1847,  and  November,  1848,  and  the  officer,  by  mistake,  dated  it  October, 
1848,  and  November,  1849  :— Held,  that  the  solicitor  was  not  entitled  to  recover 
for  business  done  in  1849. 

[S.  C.  19  L.  J.  Ex.  112;  13  Jur.  1058.] 

In  this  case  a  rule  had  been  obtained  by  the  Duke  of  Brunswick  to  proceed  against 
the  sureties  of  Growl  under  the  statute,  and  that  rule  was  discharged  with  costs  in 
Easter  Term  last  (3  Exch.  829).  Upon  the  case  coming  before  the  Queen's  Remem- 
brancer for  the  taxation  of  the  costs,  it  was  objected,  that  the  solicitor  who  had  acted 

(e)  Pollock,  G.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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for  the  defendants  upon  that  occasion  was  not  entitled  to  costs,  on  the  ground  that  he 
had  not  a  certifieate  during  the  time  that  the  business  had  been  done.  A  certiBcate 
was  thereupon  produced  by  the  solicitor,  permitting  him  to  practise  as  such  during 
the  interval  between  the  17th  of  October,  1848,  and  the  15th  of  Novemler,  1849,  (the 
time  during  which  the  business  had  been  done)  ;  but  it  appeared  that  he  had  applied 
at  the  Stanip-otfice,  and  had  paid  for,  a  certificate  to  practise  for  the  period  between 
the  17th  of  October,  1847,  and  the  15th  of  Novemljer,  1848,  and  that  the  ofliicer  had 
inserted  the  wrong  dates  by  mistake.  The  Remembrancer,  however,  having  taxed 
the  costs, 

Henniker  obtained  a  rule  to  set  aside  this  taxation. 

Knowles  now  shewed  cause.  The  alleged  objection  to  the  allowance  of  these  costs 
is,  that  the  solicitor  was  uncertificated  at  the  time  the  business  was  performed  ;  but 
he  had  in  reality  a  certificate.  [Parke,  B.  He  relies  upon  the  certificate,  which, 
when  looked  at  by  itself,  is  for  the  period  when  the  work  was  done.  But  the  SGth 
section  of  the  6  &  7  Vict.  c.  7.3,  enacts,  that  "no  person  who  has  an  attorney  or 
solicitor  shall  sue,  prosecute,  defend,  or  carry  on  any  action  or  suit,  or  any  proceedings, 
&c.,  without  having  previously  obtained  a  stamped  certificate  which  shall  then  be  in 
force,  shall  be  capaljle  of  maintaining  any  action  or  [493]  suit  at  law  or  in  ecjuity  for 
the  recovery  of  any  fee  or  reward,  or  disbursement,  for  or  in  respect  of  any  business, 
matter,  or'  thing  done  by  him  as  an  attorney  or  solicitor  as  aforesaid,  whilst  he  shall 
have  been  without  such  certificate  as  aforesaid."  Now,  in  point  of  fact  and  in  truth 
the  certificate  was  not  in  force  during  the  time  the  solicitor  was  in  practice.  It 
appears  otheiwise,  no  doubt,  upon  the  face  of  the  certificate,  but  the  matter  is  open 
to  explanation.  The  cei'tificate,  therefore,  does  not  afiord  the  solicitor  any  protection. 
Pollock,  G.  B.  How  could  the  otticer  have  granted  a  ceitificate  in  1849,  for  the  year 
1852?] 

Henniker,  in  support  of  the  rule,  was  not  called  upon. 

Pollock,  C.  B.  The  rule  ought  to  be  jnade  absolute.  At  the  time  the  business 
was  done  the  certificate  was  not  "in  force." 

Parke,  B.,  Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 

Walker  v.  Wall.  Nov.  24,  1849.— Under  the  9  &  10  Vict.  c.  95,  if  the  defendant 
makes  out  a  prima  facie  case,  bringing  the  matter  within  the  jurisdiction  of  the 
county  court  to  the  satisfaction  of  the  superior  court,  leave  will  be  granted  him 
to  enter  a  suggestion  to  deprive  the  plaintifi'  of  his  costs. 

[S.  C.  7  I).  &  L.  223  ;  19  L.  J.  Ex.  43.] 

Barstow  had  obtained  a  rule  in  this  case,  calling  upon  the  plaintiflf  to  shew  cause 
why  a  suggestion  should  not  be  entered  upon  the  roll  to  deprive  him  of  costs,  under 
the  9  &  10  Vict.  c.  95.  At  the  trial  of  the  action,  before  the  Under-sherifi' of  Middle- 
sex, the  plaintiff  had  obtained  a  verdict  to  the  amount  of  91.  10s.  6d.  It  appeared 
that  the  action  was  brought  for  goods  sold  and  delivered,  some  of  which  had  been 
supplied  in  July,  1848.  The  affidavit  of  the  defendant  was  silent  as  to  the  time  of 
the  accruing  of  the  cause  of  action,  but  stated  that  the  residence  of  the  defendant  and 
dwelling-house  of  the  plaintifi"  were  within  the  jurisdiction  of  the  County  Court 
of  Surrey,  within  [494]  which  the  defendant  resided  at  the  time  the  action  was 
brought ;  and  that  the  cause  of  action  arose  wholly,  or  in  some  material  point,  within 
the  jurisdiction. 

Joyce  now  shewed  cause.  There  are  several  objections  to  this  rule.  It  is  no 
where  stated  in  the  affidavit  when  the  action  was  commenced.  It  may  therefore  have 
been  commenced  before  the  Act  in  question  was  passed,  and  before  the  County  Court 
had  any  jurisdiction  :  Parker  v.  Crouch  (1  Exch.  699).  The  affidavit,  moreover,  merely 
states  the  cause  of  action  to  have  arisen  within  the  jurisdiction  of  the  County  Court 
of  Surrey.  Now,  by  the  4th  section  of  the  9  &  10  Vict.  c.  95,  the  ancient  County 
Court  is  preserved  ;  and  a  district  County  Court  might  not  have  been  established. 
The  affidavit  therefore  ought  to  have  stated,  that  the  cause  of  action  arose  within  the 
jurisdiction  of  the  district  County  Coui-t.  There  is  nothing  equivalent  to  a  statement 
that  any  district  court  for  the  county  of  Surrey  has  been  established. 

Barstow,  in  support  of  the  rule.     The  affidavit  is  sufficient  to  entitle  the  defendant 
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to  enter  :i  suggestion  :  it  discloses  a  probiible  and  reasonable  ground  for  the  defen- 
dant's application.  It  is  not  to  be  presumed,  at  this  late  period,  that  the  new  County 
Court  for  Surrey  has  not  been  established  ;  the  case  would  be  difl'erent  if  this  applica- 
tion were  made  at  a  time  shortly  after  the  passing  of  the  9  &  10  Vict.  c.  9-5.  The 
particulars  of  demand  shew  that  the  action  was  commenced  after  the  passing  of  the 
Act,  and  the  plaintiff  does  not  attempt  to  deny  that  fact  by  affidavit. 

Pollock,  C.  B.  I  think  that  this  rule  ought  to  be  made  absolute  to  enter  the 
suggestion.  This  is  an  application  made  under  the  129th  section  of  the  statute  in 
question.  [495]  It  has  been  objected  to  the  defendant's  affidavit,  that  it  does  not 
state  that  any  district  court  for  the  county  of  Surrey  has  been  established.  The 
plaintiff  does  not  deny  that  fact ;  and  the  defendant  has  made  this  application  on  the 
assumption  of  its  existence.  The  question  is,  whether  sufficient  ground  of  a  reasonable 
and  probable  nature  is  disclosed  by  the  affidavit,  to  satisfy  the  Court  that  the  sugges- 
tion ought  to  be  entered.  I  am  of  opinion  that  the  affidavit  is  sufficient,  and  therefore 
that  this  application  ought  to  be  granted. 

Parke,  B.  The  defendant  has  made  out  a  prima  facie  case,  and  has  disclosed 
reasonable  grounds  for  a  suggestion.     Ihe  plaintiff'  may,  if  he  please,  traverse  it. 

Aldkrson,  B.,  and  Kolfe,  B.,  concurred. 

Eule  absolute. 

Howe  v.  Pike  and  Another.  Nov.  24,  1849. — The  plaintiff,  an  engineer,  was 
employed  to  repair  an  engine  in  Dorsetshire,  and,  in  the  course  of  the  work,  some 
springs  became  necessary  for  its  completion  ;  these  springs  were  purchased  in 
Middlesex,  and  were  sent  from  thence  into  the  country.  The  plaintiff"  having 
brought  back  the  venue  from  Dorsetshire  into  Middlesex  upon  the  usual  under- 
taking : — Held,  that  the  purchase  of  the  springs  in  Middlesex  did  not  satisfy  the 
undertaking  to  give  material  evidence  in  that  county. 

[S.  C.  19  L.  J.  Ex.  53.] 

Debt  for  work  and  materials,  for  goods  sold  and  delivered  and  on  an  account 
stated.  The  defendants  pleaded,  first,  never  indebted,  upon  which  issue  was  joined ; 
secondly,  except  as  to  121.  8s.,  payment;  and  thirdly,  payment  of  that  sura  into  court. 
These  latter  pleas  were  traversed,  and  issue  was  joined  thereon.  At  the  trial  of  the 
cause,  before  Parke,  B.,  at  the  Middlesex  Sittings  in  Trinity  Term  last,  it  appeared 
that  the  plaintiff  was  a  working  engineer,  residing  in  London,  and  that  the  defendants 
were  clay  merchants  carrying  on  business  at  Wareham,  in  the  county  of  Dorset,  and 
the  action  was  brought  to  recover  the  sum  of  321.  2s.,  for  work  and  repairs  done  to  a 
certain  engine  of  the  plaintiff's. 

[496]  The  venue  had  been  brought  back  from  Dorset  to  Middlesex,  on  the  usual 
undertaking  to  give  material  evidence  in  the  latter  county.  During  the  progress  of 
the  work,  some  springs  became  necessary  for  the  repair  of  the  engine,  which  were 
bought  in  the  county  of  Middlesex  by  the  plaintiffs  order,  and  were  sent  down  into 
the  country.  These  springs  were  charged  at  the  price  of  8s.  in  the  particulars  of 
demand.  This  being  the  evidence  offered  in  support  of  the  plaintiff's  undertaking, 
it  was  thereupon  objected,  on  the  part  of  the  defendant,  that  the  plaintiff  had  failed 
in  giving  any  material  evidence  in  the  county  of  Middlesex,  and  of  that  opinion  was 
the  learned  Judge  ;  but,  under  his  Lordship's  direction,  the  plaintiff"  obtained  a  verdict 
for  the  amount  claimed,  leave  being  reserved  to  the  defendant  to  move  for  a  rule  nisi 
to  enter  a  nonsuit. 

Wilkins,  Serjt.,  having  obtained  a  rule  accordingly, 

T.  Atkinson  now  shewed  cause.  The  evidence  was  sufficient.  C'rozier  v.  Hu/chinson 
(18  L.  J.,  Exch.  316)  was  an  action  by  shipbrokers  for  commission  for  procuring  charters 
for  the  defendant's  ships,  including  the  amount  of  the  stamp,  and  the  plaintiff's  were 
under  an  undertaking  to  give  material  evidence  in  the  county  of  Middlesex  ;  and  this 
Court  held,  that  the  undertaking  was  satisfied  by  proof  that  the  plaintiffs,  within 
twenty-one  days  from  the  time  of  the  execution  of  the  charter  party,  caused  it  to  be 
stamped  at  Somerset  House.  The  venue  would  become  important  upon  the  question 
as  to  the  value  of  these  articles.  [Pollock,  C.  B.  There  is  this  difference  between 
the  case  cited  and  the  present:  the  plaintiffs  there  had  a  right  to  make  a  charge  of 
that  specific  sum  for  the  stamp.     Alderson,  B.     There  the  broker  was  engaged  to  effect 
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a  charter  party  and  to  get  it  properly  stamped,  and  the  money  so  paid  was  [497]  paid 
at  that  particular  place  to  the  defendant's  use.  Parke,  B.  It  was  quite  an  immaterial 
fact,  as  between  the  plaintiff  and  the  defendant,  where  the  springs  were  obtained. 
If  this  evidence  were  held  to  be  sufficient,  a  plaintiff  might,  as  I  suggested  at  the  trial, 
bring  his  action  in  almost  any  county  he  pleased.  If  the  plaintiff"  could  have  estab- 
lished it  as  a  fact,  that  he  was  entitled  to  be  paid  foi'  these  springs  as  for  so  much 
money  paid  out  of  pocket,  the  case  would  be  similar  to  that  cited ;  but  here  the 
plaintiff  could  not  make  any  demand  for  them  until  they  had  been  affixed  to  the  engine 
which  he  was  engaged  to  repair.] 

Wilkins,  Serjt.,  and  Hoggins,  in  support  of  the  rule,  were  not  heard. 

Per  Curiam. (a)     The  rule  must  be  absolute  to  enter  a  nonsuit. 

Rule  absolute. 

HoRTON  V.  The  Earl  of  Devon  and  Others.  Nov.  24,  1849.— The  defendants, 
who  were  whaifingers,  had  certain  goods  deposited  at  their  wharf  by  A.  &  Co., 
who  transferred  them  to  B.  B.  by  order  transfeired  them  to  the  plaintiff,  at  the 
same  time  acquainting  the  defendants  with  that  fact.  The  defendants  thereupon 
placed  the  goods  to  the  plaintiff's  account  in  their  books,  and  informed  him  of 
their  having  done  so.  A.  &  Co.  and  other  parties  subsequently  laid  claim  to  the 
goods,  on  the  ground  that  the  transfer  to  the  plaintiff  was  fraudulent : — Held, 
that  the  defendants  were  not  entitled  to  the  benefit  of  the  Interpleader  Act. 

[S.  C.  7  D.  &  L.  206 ;  19  L.  J.  Ex.  52.] 

Milward  had,  on  the  part  of  the  defendants,  obtained  a  rule  calling  on  the  plaintiff 
to  shew  cause  why  an  interpleader  order  should  not  be  granted  in  this  case.  It 
appeared  from  the  affidavits  that  the  defendants  were  the  trustees  of  the  Duke  of 
Bridgwater,  and  in  that  capacity  were  wharfingers  and  common  carriers,  and  that 
certain  iron  had  been  consigned  to  the  Coalbrook  Dale  Company,  which,  in  April, 
1848,  was  landed  at  one  of  the  defendants'  wharfs.  This  iron  was,  by  an  order  of  the 
Coalbrook  Dale  Company,  to  be  delivered  to  one  Ker,  who  transfen-ed  it  to  a  Mr. 
Bowles,  and  he  again  [498]  transferred  it  to  one  Poolley.  By  two  written  orders  of 
Poolley,  the  iron  was  to  be  transferred  to  the  plaintiff,  in  consideration  of  certain 
advances  made  by  him  to  Poolley.  The  defendants,  upon  the  instructions  received 
from  Poolley,  placed  the  iron  to  the  plaintiff's  account  in  their  books,  and  at  the  same 
time  informed  him  by  letter  that  they  had  done  so.  A  claim  having  been  subse- 
quently made  to  the  iron  in  question,  by  certain  persons  who  were  the  assignees  of 
one  Fitzgerald,  as  well  as  by  the  Coalbrook  Dale  Company,  on  the  ground  that  the 
projierty  had  been  fraudulently  transferred  to  the  plaintiff,  and  the  defendants,  by 
reason  of  such  claims,  having  refused  to  give  up  the  iron  to  the  plaintitf,  he  thei'eupon 
brought  the  present  action  against  them.  An  application  was  made  for  an  inter- 
pleader order  to  a  Judge  at  Chambers,  who  refused  to  make  the  order,  and  referred 
the  parties  to  the  Court. 

Martin  and  Hugh  Hill  now  shewed  cause.  The  defendants  are  not  entitled  to  an 
intei'pleader  order,  for  there  exists  a  contract  between  the  plaintiff  and  the  defendants 
that  the  latter  are  to  hold  the  iron  for  the  plaintiff.  The  defendants,  therefore,  have 
given  the  plaintiff  a  personal  right  against  them.  It  will  no  doubt  1)6  contended,  that 
the  plaintiff  is  not  entitled  to  the  goods,  as  the  transfer  was  fraudulent;  but  that  fact 
does  not  affect  the  present  question.  The  I'ight  of  the  plaintiff  as  against  the 
defendants  is  altogether  independent  of  the  question  to  whom  the  iron  in  truth 
belongs.  The  case  of  Crawahay  v.  Thornton  (2  Myl.  &  Cr.  1)  is  precisely  in  point. 
There  A.  deposited  certain  iron  with  B.  &  Co.,  who  were  whai'tingei-s,  and  afterwards 
directed  them  to  deliver  it  to  C.  C.  applied  to  B.  &  Co.  to  know  the  particulars  of 
the  iron  held  by  them  on  his  account,  and  B.  &  Co.  then  wrote  a  letter  to  C,  stating 
that  in  [499]  compliance  with  his  instructions,  they  annexed  a  note  of  the  landing 
weights  of  the  iron  transferred  into  his  name  by  A.,  and  now  held  by  them,  B.  &  Co., 
at  the  disposal  of  C.  B.  &  Co.  subsequently  received  notice  from  D.  that  the  iron 
belonged  to  him,  and  that  it  had  been  deposited  with  A.  as  an  agent  for  sale,  and  that 
he  h.ad,  without  authority,  pledged  it  to  C. ;  and  under  this  state  of  facts  it  was  held, 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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that  after  B.  &  Co.'s  letter  to  C.  they  could  not  maintain  a  bill  of  interpleader  against 
him.  In  Patorni  v.  Campbell  (12  M.  &  \V.  277),  which  is  a  similar  decision,  it  is  stated 
that  the  Courts  of  law  follow  the  rule  of  equity.  [They  also  referred  to  Uawes  v. 
WaUon  (2  B.  &  C.  540),  and  Hardman  v.  Wilkock  (9  Bing.  382,  n.).]  The  Court  then 
called  upon 

Milward  to  support  the  rule.  The  ground  upon  which  the  defendants  now  seek 
to  fouml  this  application  is,  that  they  were  induced  by  fraud  to  enter  into  the  alleged 
contract  with  the  plaintiff.  In  point  of  fact  there  was  no  contract  between  the 
plaintiff  and  the  defendants.  [Alderson,  B.  That  is  the  difficulty  which  the  defendants 
have  to  surmount ;  the  plaintiff  says,  the  defendants  have  put  themselves  under  an 
obligation  to  him  ;  the  defendants  deny  that,  by  saying  that  they  were  induced  to 
make  it  by  fraud.  How  can  we  try  that  question  upon  affidavits  1]  The  letter  of  the 
defendants  was  a  mere  notification  that  they  held  the  goods — that  they  were  in  their 
hands.  [Pollock,  C.  B.  That  would  be  evidence  to  go  to  a  jury  that  the  defendants 
had  contracted  to  hold  the  goods  for  the  plaintiff.  The  question  whether  there  was 
or  was  not  a  contract  is  a  fitting  one  for  a  jury  ;  and  if  there  was  a  contract  there 
ought  to  be  no  interpleadei-  order.  Parke,  B.  The  case  of  C'raw^huij  v.  Thornton, 
when  considered,  is  precisely  in  point.  Alderson,  B.  The  defendants  must  try  the 
question  by  an  action,  to  which  they  say  they  have  a  good  defence.] 

[500]  Per  Curiam. (a)     The  rule  must  be  discharged  with  costs. 

Kule  discharged. 

Ball,  who  appeared  for  the  Coalbrook  Dale  Company,  and  Lush,  for  the  assignees 
of  Fitzgerald,  applied  for  costs  occasioned  by  their  appearance,  which  were  granted. 

Wilcox  v.  Wilcox.  Xov.  6,  1849. — In  an  action  of  trover,  to  which  the  defendant 
pleaded,  except  as  to  a  certain  sum,  not  guilty,  and  not  possessed,  and  as  to  that 
sum,  payment  thereof  into  court,  a  verdict  was  taken  for  the  plaintiff  for  the 
amount  of  damages  claimed,  subject  to  an  arbitration,  and  the  arbitrator  found 
generally  that  the  verdict  for  the  plaintiff  was  to  stand,  and  that  the  damages 
were  to  be  reduced  to  a  certain  sum  : — Held,  that  the  award  was  good,  as  the 
arbitrator  had  sufficiently  disposed  of  all  the  issues. 

[S.  C.  19  L.  J.  Ex.  27  :  affirmed,  7  Ex.  696.] 

This  was  an  action  of  trover  for  the  conversion  of  certain  goods.  The  defendant 
pleaded,  first,  except  as  to  the  sum  of  41.  16s.  &c.,  not  guilty  ;  secondly,  except  as 
aforesaid,  not  possessed ;  and  lastly,  as  to  that  sum,  payment  of  so  much  into  court. 
At  the  trial,  a  verdict  was  by  consent  taken  for  the  amount  of  damages  claimed, 
subject  to  be  reduced  by  arbitration.  The  cause  having  been  referred,  the  arbitrator 
made  his  award  on  the  28th  of  April  last,  and  directed  that  the  verdict  found  for  the 
plaintiff  should  stand,  but  that  the  damages  were  to  be  reduced  to  911.  Judgment 
having  been  signed  thereon, 

Alexander  now  moved  for  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  the 
award,  or  the  judgment  signed  thereon,  should  not  be  set  aside.  The  arbitrator  has 
not  disposed  of  the  issues,  and  therefore  the  award  is  bad  on  the  face  of  it.  [Parke,  B. 
Is  not  the  application  too  late  to  set  the  award  aside  ?]  It  would  seem,  from  the  cases 
of  Brooks  V.  Parsons  (1  D.  &  L.,  P.  C,  691),  and  Manser  v.  Heacer  (3  B.  &  Ad.  295), 
that  the  defendant  is  entitled  to  have  the  judgment  set  aside,  where  the  nward  is  bad. 
[Parke,  B.  Then  the  only  question  will  be,  whether  the  finding  by  the  arbitrator,  of 
a  verdict  generally  [501]  "for  the  plaintiff,  is  not  sufficient.  This  finding  does  in  truth 
dispose  of' all  the  "issues.  Alderson,  B.,  referred  to  In  re  Gillon  and  the  Mersey  and  Clyde 
Navigation  Company  (3  B.  &  Ad.  493).]  It  would  seem,  from  the  cases  of  Stmeheiver  v. 
Farrer  (6  Q.  B.  730)  and  Kilburn  v.  Kilburn  (13  M.  &  W.  671),  that  the  award  is  bad. 
[Alderson,  B.  The  latter  case,  when  properly  considered,  governs  the  present.  It 
was  there  said  by  this  Court,  in  a  well-considered  judgment,  that  "  the  award  must 
either  dispose  specifically  of  each  issue  raised  on  the  record,  or  it  must  clearly  be 
inferred  from  it  in  whicli  way  each  of  these  issues  has  been  found,  so  as  to  enable  the 
officer  to  tax  the  costs  for  the  party  in  whose  favour  each  issue  has  been  found." 
Here  the  arbitrator,  although  he  has  not  disposed  of  each  issue  in  so  many  words,  has 

(a)  Pollock,  C.  B.,  Parke,  B ,  Alderson,  B.,  and  Kolfe,  B. 
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in  reality  done  so,  and  that  is  sufficient.  Parke,  B.  The  case  of  Hobson  v.  Steumi 
(1  Bail  Court  Rep.  2SS)  is  to  the  same  effect,  where  my  Brother  Erie  held  that  it  was 
not  necessary  that  the  ai'bitrator  should  find  upon  each  issue  specifically,  if  he 
suflficiently  disposes  of  them.] 

Pollock,  C.  B  There  will  be  no  rule  in  the  present  case.  The  award  is  sufficient. 
The  arbitrator  has  disposed  of  all  the  issues. 

Pakke,  B.,  Alderson,  B.,  and  Eolfe,  B.,  concurred. 

Rule  refused. 

[502]  The  Eastern  Union  Eailm^ay  Company  i>.  Symonds.  Nov.  20,  1849.— 
An  affidavit  in  support  of  a  rule  to  enlarge  a  peremptory  undertaking  stated,  that 
the  record  was  withdrawn  by  the  deponent,  owing  to  the  absence  of  a  material 
witness,  who  was  unable  to  attend  from  illness ;  the  affidavit  described  the 
deponent  as  a  solicitor,  but  did  not  state  that  he  had  the  management  of  the 
cause,  or  was  particularly  acquainted  with  it ;  and  it  did  not  state  that  the 
witness  was  likely  to  be  present  at  the  next  Assizes : — Held,  that  affidavit  was 
nevertheless  sufficient. 

[S.  C.  7  D.  &  L.  209;  19  L.  J.  Ex.  111.] 

In  this  case  a  rule  had  been  obtained  to  enlarge  a  peremptory  undertaking.  The 
affidavit  in  support  of  the  rule  was  made  by  "J.  Stable,  of  &e.,  solicitor,"  and  stated, 
that  the  absence  of  a  material  witness,  who  was  confined  to  his  bed  from  illness,  and 
who,  in  consequence  thereof,  was  unable  to  attend,  had  made  it  impracticable  to 
proceed  to  trial.  The  deponent  was  not  the  solicitor  on  the  record,  but  the  affidavit 
stated  that  he  withdrew  the  record. 

O'Malley  shewed  cause.  The  affidavit  is  insufficient,  inasmuch  as  it  does  not 
distinctly  shew  that  the  deponent  was  connected  with  the  cause.  In  Svlliran  v.  Magill 
(1  H.  Bl.  6.37),  the  Court  refused  to  receive  the  affidavit  of  an  attoi'ney's  clerk  to  put 
off  a  trial,  where  he  did  not  state  that  he  was  particularly  acquainted  with  the 
circumstances  of  the  cause  and  had  the  management  of  it.  The  deponent  ought  to 
disclose  to  the  Court  the  means  he  may  have  of  knowing  whether  the  witness  was  a 
material  witness  or  not.  In  the  next  place,  the  affidavit  ought  to  be  as  precise  as  that 
which  is  required  from  a  defendant,  upon  an  application  to  postpone  a  trial,  by 
shewing  that  there  are  reasonable  grounds  for  supposing  that  the  witness  will  be  forth- 
coming on  a  future  occasion,  or  that  other  evidence  may  be  obtained  in  lieu  of  his. 
The  requisites  on  this  point  are  clearly  stated  in  Rex  v.  D'Eon  (1  W.  Black.  510),  in 
Lord  Mansfield's  judgment.  [Rolfe,  B.  All  that  the  party  has  to  shew  to  the  Court 
is,  that  he  had  reasonable  grounds  for  withdrawing  the  record  :  that  has  been  done 
here.  Alderson,  B.  The  plaintiff's  were  unable  to  proceed  to  trial,  although  they 
used  their  best  efforts  to  do  so.  If  it  were  shewn  that  a  party  was  never  likely  to  be 
able  to  go  to  trial,  the  peremptory  [503]  undertaking  would  not  be  enlarged.  The 
rule  must  be  absolute.] 

Crouch,  in  support  of  the  rule,  was  not  called  upon. 

Per  Curiam. (a)     Rule  absolute. 

Hawkins  v.  Harwood.  Nov.  22,  1849. — In  an  action  against  an  attorney  for 
negligently  conducting  a  cause,  by  neglecting  to  instruct  any  counsel  to  appear 
before  the  action  was  called  on  for  trial,  it  appeared  that  the  plaintiff's  counsel 
appeared  at  the  trial  of  the  cause  with  a  brief,  and  called  the  attorney  and  the 
witnesses,  and,  upon  receiving  no  answer,  withdrew  the  record  : — Held,  that  the 
evidence  established  the  alleged  complaint,  that  the  defendant  had  not  instructed 
counsel ;  for  that,  by  the  term  "  instructed  counsel "  was  to  be  understood 
properly  instructing  him,  so  as  to  enable  him  efficiently  to  discharge  his  duty. 

[S.  C.  7  D.  (fe  L.  181 ;  19  L.  J.  Ex.  33.] 

Assumpsit.  The  declaration  stated,  that,  in  consideration  that  the  plaintiflf  had 
retained  the  defendant  as  his  attorney  at  his  request,  to  conduct  an  action  at  the  suit 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 


*  EX.  504.  HAWKIXS    V.  HAllWOOD  1313 

of  the  plaintiff,  against  one  A.  Enderby,  the  defendant  promised  the  plaintiflf  to  conduct 
the  same  iu  a  skilful  manner,  but  that  he  carelessly,  negligently,  &c.,  neglected  to 
deliver  a  brief  to  counsel,  or  to  instruct  any  counsel  to  appear  for  the  plaintiff  before 
the  action  was  called  on  for  trial,  whereby  the  plaintiff  was  obliged  to  withdraw  the 
record ;  alleging  special  damage.  The  defendant  pleaded  (inter  alia)  that  he  did  not 
neglect  to  instruct  any  counsel  to  appear  for  the  plaintiff  before  the  action  was  called 
on  for  trial.     Upon  which  plea  issue  was  joined. 

At  the  trial  of  the  cause,  before  Rolfe,  B.,  at  the  Middlesex  Sittings  in  Hilary 
Term  last,  it  appeared  that,  upon  the  trial  of  the  cause  which  formed  the  ground  of 
the  present  action,  at  the  Maidstone  Assizes,  the  defendant,  who  had  the  conduct  of 
that  cause  for  the  plaiutitf,  was  not  present.  Upon  the  cause  being  unexpectedly 
called  on,  the  plaintiff's  counsel  rose  with  a  brief,  and  called  the  plaintiff's  attorney, 
the  defendant  Harwood,  and  the  names  of  several  of  the  witnesses  ;  and  upon  receiving 
no  answer  from  either  the  defendant  or  the  witnesses,  he  withdrew  the  record.  One 
of  the  plaintiff's  witnesses,  who  [504]  happened  to  be  in  court,  went  out  for  the  purpose 
of  informing  the  other  witnesses,  who  were  in  the  hall  of  the  court,  that  the  trial  had 
commenced.  Upon  the  same  evening,  the  defendant  Harwood  came  to  an  arrange- 
ment with  the  defendant's  attorney  in  the  cause,  to  try  it  at  the  ensuing  Lewes  Assizes, 
and  he  paid  all  the  costs  which  had  been  incurred  at  Maidstone,  with  the  exception 
of  131.  ^s.  which  the  plaintiff  paid  for  the  conveyance  of  his  witnesses.  Under  this 
state  of  facts,  the  learned  Judge  was  of  opinion  that  the  issue  raised  had  been 
established  in  the  plaintiti's  favour,  and  he  directed  the  jury  to  that  effect.  The 
plaintiff  obtained  a  verdict  for  1501. 

M.  Chambers  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  mis- 
direction, and  also  that  the  damages  were  excessive, 

Wilkins,  Serjt.,  and  E.  James  shewed  cause  (Nov.  20).  The  declaration  contains 
two  distinct  allegations.  The  first  is,  that  no  brief  was  delivered,  and  the  second  is, 
that  no  counsel  was  instructed.  By  the  term  "instructed"  it  is  to  be  understood 
that  counsel  were  properly  and  effectively  instructed.  It  is  the  duty  of  an  attorney 
to  give  perfect  instructions  to  counsel  in  a  ease,  or  at  least  such  information  as  he  can 
act  upon.  The  witnesses  were  absent,  and  as  the  attorney  was  also  absent,  the  brief 
became  useless.  The  contract  to  conduct  and  manage  a  cause  is  not  fulfilled  by  the 
mere  delivery  of  a  brief.  The  presence  of  the  attorney  or  of  his  clerk  who  can  act 
in  the  matter,  is  necessary,  in  case  the  counsel  should  stand  in  need  of  information 
and  direction.     [They  also  contended  that  the  damages  were  not  excessive.] 

M.  Chambers  and  A.  W.  Hoggins,  in  support  of  the  rule.  The  real  cause  of 
complaint  is,  that  the  plaintiff's  attorney  was  not  present  when  the  cause  was  called 
on.  That  [505]  should  have  been  made  the  subject  of  complaint  in  the  declaration. 
The  evidence,  therefore,  did  not  support  the  averment  that  no  counsel  was  instructed. 
So,  again,  if  the  absence  of  the  witnesses  was  the  cause  of  the  withdrawal  of  the  record, 
that  should  have  been  made  the  subject  of  the  breach  in  the  declaration.  The  plaintiff's 
counsel  may  have  withdrawn  the  record  owing  to  that  fact,  and  according  to  the  usual 
course  under  such  circumstances;  and  therefore  the  absence  of  the  witnesses  would 
be  the  real  grievance.  At  all  events,  the  damages  ought  to  be  reduced  to  the  sum 
of  131.  8s. 

Cur.  adv.  vult. 

The  learned  Judges  now  proceeded  to  pronounce  judgment. 

Pollock,  C.  B.  I  am  of  opinion  that  the  rule  which  has  been  obtained  for  a  new 
trial  in  this  case  ought  to  be  discharged,  upon  the  plaintiff's  consenting  to  reduce  the 
verdict  to  the  sum  of  131.  8s.,  the  costs  to  be  taxed  upon  the  higher  scale.  The  main 
question  in  the  case  was,  whether  the  evidence  established  the  allegation  in  the 
declaration,  that  the  defendant  neglected  to  instruct  any  counsel  to  appear  for  the 
plaintiff  before  the  action  was  called  on  for  trial.  The  question  therefoi'e  i.s,  what  is 
the  true  meaning  of  the  words  "  instructing  counsel."  I  am  of  opinion  that  instructing 
counsel  cannot  mean  merely  putting  a  piece  of  paper  into  his  hands,  professing  to  be 
instructions  in  the  cause  in  which  he  is  to  appear.  It  must  mean  the  putting  him 
into  such  a  situation,  both  with  respect  to  the  information  which  is  given  him  and 
the  means  of  making  that  information  available,  as  will  enable  him  to  conduct  the 
cause  properly,  whether  he  appear  for  the  plaintiff  or  defendant.  In  this  way,  in 
reality  instructing  counsel  means  properly  instructing  him.  A  person  who  is  so 
improperly  and  imperfectly  instructed  as  to  be  unable  to  do  what  is  required  of  him, 

Ex.  Div.  X.— 42 
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is  not  in-[506]-stiucted  at  all.  Partial  instructions  do  not  advance  the  case,  where 
such  a  portion  as  would  make  the  party  efficient  is  wanting.  Where  the  chain  of 
instruction  is  imperfect,  from  the  absence  of  such  links  as  would  be  necessary  to  make 
the  chain  available,  the  chain  is  necessarily  useless.  That  being  the  meaning  which 
I  think  ought  to  be  attached  to  the  woids  in  question,  what  are  the  facts  of  the  case  1 
The  attorney  himself  was  not  present  at  the  trial.  It  does  not  appear  whether  the 
witnesses  were  there  or  not.  Certain  names  were  called,  but  no  answers  were 
returned  ;  but  that  would  not  lead  to  the  necessary  inference  that  the  parties  called 
were  not  present.  The  attorney  ought  to  have  been  present,  as  in  that  case  an  appli- 
cation might  have  been  made  to  postpone  the  trial  for  a  short  time,  which,  under  the 
existing  circumstances,  could  not  be  made.  The  real  amount  of  injury  sustained 
appears  to  have  been  to  the  extent  of  1 31.  8s.  ;  and  as  my  Brother  Rolfe  is  of  opinion 
that  the  cause  was  a  fit  one  to  be  tried  befoie  him,  the  rule  will  be  discharged  upon 
the  plaintiff's  consenting  to  reduce  the  verdict  to  the  sum  before  mentioned  ;  and  the 
certificate  will  be  accordingly  granted  to  tax  the  costs  upon  the  higher  scale. 

Parke,  B.  I  agree  with  my  Lord  Chief  Baron.  The  only  question  in  the  present 
case  was,  whether  my  Brother  Rolfe  was  right  in  directing  the  jury  that  one  of  the 
breaches  in  the  declaration  was  established  by  the  evidence.  I  think  he  was,  and 
that  it  is  enough  to  say  that  there  was  evidence  of  a  breach  of  duty  in  that  respect 
on  the  part  of  the  defendant.  The  declaration  contains  two  breaches  :  first,  that  no 
brief  was  delivered  ;  and  secondly,  that  counsel  were  not  instructed  to  appear.  As 
to  the  first  breach,  there  was  evidence  of  a  brief  having  been  delivered ;  and  there- 
fore no  question  arises  upon  that  point.  I  agree  with  my  Lord  Chief  Baron  as  to  the 
[507]  sense  which  is  to  be  attributed  to  the  words  "instructing  counsel,"  namely,  that, 
in  Older  propeily  to  instruct  counsel,  it  is  necessary  not  merely  to  hand  him  a  brief, 
but  that  the  attorney  himself,  or  some  competent  clerk  of  his,  should  be  present  to 
explain  the  subject-matter  of  the  brief,  and  to  give  any  information  upon  the  matter 
that  the  counsel  may  require.  Hei'e  the  defendant  having  been  absent,  there  was  a 
breach  of  duty,  and  that  breach  of  duty  is  alleged  in  the  declaration.  As  to  the  other 
point,  I  also  agree  that  the  damages  ought  to  be  reduced. 

Alderson,  B.  I  think  that  counsel  cannot  be  said  to  be  instructed  unless  he  be 
so  instructed  as  to  enable  him  properly  and  efrectively  to  perform  the  duty  which 
is  intrusted  to  him.  Here  the  counsel  had  received  a  brief,  but  the  attorney  was  not 
present  to  see  that  the  witnesses  were  forthcoming  when  called  ;  and  the  brief,  there- 
fore, became  mere  waste  paper. 

Rolfe,  B.  I  entirely  concur  in  the  observations  which  have  been  made  by  the 
other  members  of  the  Court.     The  damages  ought  to  be  reduced  to  the  sum  of  131.  8s. 

Rule  discharged  accordingly. 


-'o'- 


[508]    Before  Rolfe,  B.,  Sitong  Alone. 

In  re  Baddeley,  Clerk,  &c.,  in  a  Plaint  of  Baddeley  v.  Denton. (a)  Nov.  24, 
1849. — A  writ  of  prohibition,  issued  out  of  the  Court  of  Chancery,  is  a  "  pioceed- 
ing  "  within  the  12  &  13  Vict.  c.  109,  s.  39,  and  the  supeiior  courts  of  common 
law  have  jurisdiction  to  set  aside  such  writ  when  improperly  issued. — It  is  no 
answer  to  such  an  application,  that  the  attorney  of  the  applicant  has  not  entered 
his  name  and  address  in  a  book  at  the  Petty  Bag  Office,  as  required  by  the 
12  &  13  Vict.  c.  109,  s.  44. — Paving  rates  assessed  under  the  11  Geo.  3,  c.  xv., 
and  57  Geo.  3,  e.  xxix.,  are  not  incorporeal  hereditaments,  and  may  therefore  be 
sued  for  in  a  county  court. 

[S.  C.  7  D.  &  L.  210;    1  L.  M.  &  P.  172;   19  L.  J.  Ex.  44.] 

A  plaint  had  been  brought  in  the  Whitechapel  County  Court  of  Middlesex  by 
John  Baddeley,  clerk  to  the  commissioners  for  paving,  &c.,  under  the  11  Geo.  3, 
c.  XV.,  and  57  Geo.  3,  c.  xxix.,  to  recover  121.  lOs.,  the  amount  of  five  years'  paving 
rates  assessed  on  B.  Denton,  as  occupier  of  a  certain  covered  yard,  having  an  entrance 
from  High-street,  Whitechapel,  within  the  district  and  jurisdiction  of  the  commis- 
sioners.     The  rate  had  never   before   been  demanded   from  the  occupier  of   these 

(a)  The  rule  was  intitled,  "  In  the  Matter  of  a  suit  instituted  in  the  Whitechapel 
County  Court  of  Middlesex,  wherein  John  Baddeley,  Clerk,  &c.,  is  Plaintiff',  and 
Benjamin  Denton  is  Defendant." 
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premises,  but  was  now  assessed  upon  him  in  consequence  of  the  decision  of  this  Court 
in  the  case  of  Baddeley  v.  aingell  (1  Exch.  319).  At  the  hearing,  before  the  Judge 
of  the  County  Court,  on  the  31st  of  May,  1849,  it  was  objected,  on  the  part  of  the 
defendant,  that  the  County  Court  had  no  jurisdiction,  on  the  ground  that  these  paving 
rates  were  an  incorporeal  hereditament  within  the  meaning  of  the  5t>th  section  of  the 
9  &  10  Vict.  c.  95  ;  but  the  objection  was  overruled.  It  was  then  attempted  to  be 
proved  that  the  premises  were  not  within  the  district  comprehended  by  the  1 1  Geo.  3, 
c.  XV.  ;  but  that  also  failed,  and  judgment  was  given  for  the  plaintiff.  On  the  18th' 
of  July  a  writ  of  prohibition  was  obtained  from  the  Petty  Bag  Office  upon  the  attidavit 
of  the  defendant  (which  it  appeared  was  the  usual  course'  in  vacation).  The  writ 
alleged  on  the  face  of  it,  "that  in  the  said  suit  the  liability  of  the  defendant  to  be 
rated  or  asse.ssed,  and  the  right  and  title  of  the  said  commissioners  to  the  rates  and 
assessments,  are  and  were  in  question.  On  the  1st  of  August,  an  application  was 
made  to  the  Master  of  the  Eolls  for  a  supersedeas  of  the  [509]  writ,  on  the  ground 
of  irregularity  in  issuing  it,  and  also  on  the  ground  that  the  Judge  of  the  County 
Court  had  jurisdiction  to  entertain  the  plaint.  This  application  was  adjoui'ned  until 
the  5th  of  November,  when,  after  hearing  counsel,  his  Lordship  again  adjourned  the 
matter,  in  order  that  an  application  might  be  made  to  a  court  of  law,  under  the 
provisions  of  the  12  &  13  Vict.  c.  109,  s.  39. 

Manisty  moved  (Nov.  11)  in  the  full  Court,  and  obtained  a  rule  nisi  to  set  aside 
the  writ  of  prohibition,  against  which  cause  was  now  shewn  by 

Townsend.  The  1 2  &  13  Vict.  c.  109,  s.  39,(a)i  does  not  apply  to  the  present  case. 
The  "  proceedings  "  contemplated  by  that  section  are  proceedings  of  a  like  nature  with 
"  actions  and  suits  ; "  whereas  a  writ  of  prohibition  is  a  proceeding  totally  diflerent 
in  its  character  and  incidents.  [Rolfe,  B.  On  reading  the  39th  section,  it  seems  to 
me  clear,  that  the  jurisdiction  in  a  case  like  the  present  was  intended  to  be  transferred 
from  the  Court  of  Chancery  to  the  superior  Courts  of  common  law.]  Another 
objec[510j-tion  is,  that  the  attorney  for  the  applicant  has  not  conformed  to  the  pro- 
visions of  the  44th  section. ((/)-  [Rolfe,  B.  The  entry  in  the  book  required  by  that 
section  is  not  a  condition  precedent,  the  omission  of  which  renders  the  proceedings 
void,  though  it  might  be  a  ground  for  applying  to  the  Court  to  set  them  aside  ]  The 
writ  of  prohibition  properly  issued,  inasmuch  as,  under  the  58th  section  of  the  9  &  10 
Vict.  c.  95,  the  County  Court  has  no  jurisdiction  where  the  title  to  any  incorporeal 

(a)'  Sect.  39  enacts,  "  That  in  every  action,  suit  and  proceeding  now  pending,  or 
which  at  any  time  hereafter  shall  be  commenced  or  pending  in  the  said  Court  of 
Chancery,  on  the  common  law  side  thereof,  it  shall  be  lawful  for  the  superior  courts 
of  common  law,  and  the  judges  thereof  respectively,  and  they  are  heieby  respectively 
required  to  hear  and  to  determine  all  such  matters  or  applications  arising  in  or  incident 
to  any  such  action,  suit,  or  proceeding  as  aforesaid,  as  befoie  the  passing  of  this  Act 
might  have  been  heard  and  determined  by  the  1-ord  Chancellor  and  the  Master  of  the 
Eolls,  or  either  of  them  ;  and  also  to  transact,  do,  and  perform  all  such  business 
matters,  and  things,  in,  about,  touching,  or  concerning  any  action,  suit,  or  proceeding 
on  the  common  law  side  of  the  Court  of  Chancery,  as  by  virtue  of  any  orders  or 
regulations  for  the  time  being  in  force  by  virtue  of  this  Act,  may  be  transacted,  done, 
or  performed  by  such  Judge  ;  subject,  nevertheless,  and  according  to  the  provisions 
of  this  Act,  and  the  laws,  rules,  and  regulations  for  the  time  being,  in  force  for  the 
regulation  of  the  said  Court  and  the  practice  and  proceedings  thereof." 

(rt)-  Sect.  44  enacts,  "  That  every  person,  party  to  any  action,  suit,  or  proceeding, 
now  pending  in  the  said  Court  of  Chancery,  on  the  common  law  side  thereof,  shall, 
before  taking  any  fresh  step  in  or  about  any  such  action,  suit,  or  proceeding,  cause 
to  be  entered  in  a  book,  to  be  kept  in  the  said  Petty  Bag  Office,  if  he  intends  to  act 
in  person  and  not  by  attorney  therein,  his  own  name  and  address ;  and  if  he  intends 
to  act  by  attorney  and  not  in  person,  then  the  name  and  address  of  his  attorney  ;  and 
if  any  such  peison  or  attorney  resides  more  than  three  miles  from  the  said  office,  some 
place  within  that  distance  shall  be  mentioned  and  entered  in  the  said  book,  at  or  to 
which  pleadings,  notices,  or  other  proceedings,  may  be  left  or  sent  for  such  pei'son  as 
his  attorney  ;  and  every  attorney  shall,  before  he  acts  as  the  attoiney  of  any  person 
in  the  said  Court,  cause  to  be  entered  in  such  book  as  aforesaid  his  name  and  also  his 
address,  or  some  place  at  or  to  which  pleadings,  notices,  or  other  proceedings,  may  be 
left  or  sent  to  him." 
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hereditament  is  in  dispute.  [Rolfe,  B.  Do  you  call  a  paving  rate  an  incorporeal 
hereditament  1]  According  to  the  true  con.struction  of  the  .58th  and  122nd  sections, 
it  is  an  interest  in  land.  The  term  hereditament  is  defined  in  the  te.xt-books  to  signify 
all  such  things,  whether  corporeal  or  incorporeal,  which  a  man  may  have  to  him  and 
his  heirs  by  way  of  inheritance  :  Lloyd  v.  Jones  (6  C.  B.  81).  The  commissioners  and 
their  successors  may  distrain  in  perpetuity  for  this  rate,  and  consequently  they  may 
be  considered  in  the  situation  of  a  man  and  his  heirs.  In  G-uynne  v.  Knight  (1  Exch. 
802)  there  was  no  question  in  dispute  as  to  title  to  any  corporeal  or  incorporeal 
hereditament.  [fJolfe,  B.  A  paving  rate  is  not  an  incorporeal  hereditament,  but  is 
a  mere  money  [511]  payment  like  a  poor  rate,  and  there  is  no  ground  for  considering 
it  an  interest  in  land.  Rent  may  be  recovered  in  the  County  Court,  and  this  is  a 
payment  of  the  same  kind.  The  rule  must  therefore  be  absolute.] 
Rule  absolute. 

Wakley  v.  Cooke  ajjd  Healey.  Nov.  13,  18-19. — In  an  action  for  a  libel,  which 
contained  violent  imputations  against  the  plaintiff's  character,  and  in  which  there 
was  the  following  passage,  "There  can  be  no  court  of  justice  unpolluted  which 
this  libellous  journalist  (meaning  the  plaintiff),  this  violent  agitator,  &c.  is 
allowed  to  disgrace  with  his  presidentship."  The  defendant  pleaded,  in  justifica- 
tion of  the  words  "libellous  journalist,"  the  publication  by  the  plaintiff,  in  a 
paper  of  which  the  plaintifl'  was  the  publisher,  of  a  false,  scandalous,  malicious, 
and  defamatory  libel  against  one  B.  C,  with  intention  to  injure  him  in  his  pro- 
fession : — Held,  that  the  plea  imputed  to  the  plaintiff  moral  misconduct  and 
malice  in  the  publication  of  the  libel,  and  that  the  production  of  the  record  in 
the  case  stated  in  the  plea,  and  in  which  action  1001.  damages  had  been  recovered 
against  the  now  plaintiff,  did  not,  without  other  evidence,  support  the  plea. — 
A  coroner  has  no  right  to  refuse  to  examine  persons  upon  oath  at  an  inquest, 
merely  on  the  ground  that  their  evidence  might  criminate  themselves. 

'  [S.  C.  19  L.  J.  Ex.  91.     For  former  proceedings  see  16  M.  &  W.  822.] 

Case  for  libel.  The  first  count  of  the  declaration,  after  reciting  that  the  plaintiff 
had  been  and  still  was  a  coroner  for  Middlesex,  and  that  an  inquest  had  been  held 
before  him  to  inquire  into  the  death  of  one  White,  stated  that  the  defendants  had 
published  a  libel  of  and  concerning  the  plaintiff  in  the  Medical  Timex. 

The  libel  contained  the  following  passage,  amongst  other  matters  : — "  Why  this 
needless  display  of  ingenuity  to  get  up  against  Dr.  Warren,  or,  failing  him.  Colonel 
Whyte,  or,  failing  him,  the  farrier,  a  colourable  semblance  of  murder?"  The  second 
count,  which  contained  strong  imputations  against  the  plaintiffs  character,  concluded 
in  the  following  manner: — "The  general  prostitution  of  our  criminal  jurisprudence 
to  the  purposes  of  private  or  political  needs  is  the  question.  His  (meaning  the 
plaintift's)  conduct  raises  an  issue,  and  the  request  at  Hounslow,  with  its  worthless 
.sacrifice  of  good  men's  repute,  its  unprincipled  enlistment  and  welcome  of  Wilsonian 
evidence,  and  its  tragicomical  management  of  almost  every  incident  in  the  important 
case,  is  proof  conclusive,  without  any  of  the  incongruous  and  startling  consequences, 
that  there  can  be  no  court  of  justice  unpolluted  which  this  libellous  journalist  (meaning 
the  plaintiff),  this  violent  agitator  (meaning  the  plaintifl"),  and  sham  humanitarian 
(meaning  [512]  the  plaintifl),  is  allowed  to  di.sgrace  with  his  presidentship." 

The  defendants  pleaded,  first,  not  guilty ;  thirdly,  to  the  first  count,  a  plea  in 
justification  of  the  preceding  matter  in  that  count,  by  alleging  that  J.  Whyte, 
J.  L.  Warren,  and  others,  naming  them,  attended  at  the  said  inquest,  and  were 
desirous  of  giving  evidence,  but  that  the  plaintiff,  further  contriving  and  intending 
as  aforesaid,  ordered  them  out  of  the  room  where  the  inquest  was  being  held,  and 
stated  that  he  did  not  intend  to  examine  the  said  Col.  Whyte  and  Dr.  Warren  upon 
oath  touching  the  cause  of  the  party's  death  ;  concluding  with  a  verification.  The 
defendants,  in  their  fifth  plea,  pleaded,  by  way  of  justification  to  the  words  "  libellous 
journalist"  in  the  second  count,  that  the  plaintiff,  on  the  29th  day  of  -March,  A.D. 
1828,  then  being  the  proprietor  of  a  certain  public  journal  called  the  Lancet,  intending 
to  injure  one  B.  B.  Cooper  in  his  profession  of  a  surgeon,  published  of  him  a  false, 
scandalous,  maliciou.s,  and  defamatory  libel.  The  libel  set  out  imputed  to  that 
gentleman  ignorance  and  want  of   skill  in  his  profession.     Upon  the  first  plea  the 
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plaintiff  joined  issue,  and  to  the  third  and  fifth  he  reph'ed  de  injuria,  upon  which  issue 
was  joined. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittincjs  after 
last  Hilary  Term,  evidence  was  adduced  to  shew  that  it  had  been  the  constant 
practice  of  coroners  in  Middlesex  to  refuse  to  examine  those  parties  whose  evidence 
might  tend  to  criminate  themselves.  Upon  this  part  of  the  case  the  summing  up  of 
the  Lord  Chief  Baron  was  to  the  following  effect :— "The  question  for  you  to  consider 
is,  not  whether  this  might  have  been  better  or  more  legally  done  if  the  coroner  had 
not  acted  upon  the  practice,  which  I  think  may  be  taken"  to'be  the  common  practice — 
at  least,  so  far  as  my  experience  goes,  I  believe  it  to  be  so."  His  Lordship,  upon 
being  reminded  that  the  evidence  merely  went  to  the  extent  of  shewing  such  to  be 
the  practice  in  Middlesex,  proceeded:  "The  question  is,  whether  this  was  [513] 
adopted  by  Mr.  Wakley  bona  tide,  and  in  accordance  with  the  acknowledged  practice. 
It  is  sufficient  if  it  was  the  practice  iu  Middlesex,  and  the  practice  he  always  adopted." 
The  defendants,  in  support  of  the  fifth  plea,  which  set  up  a  justitication  to  the  terms 
"  libellous  journalist,"  tendered  in  evidence  the  record  of  an  action  of  libel,  in  which 
Mr.  B.  B.  Cooper  was  the  plaintiff,  and  the  now  plaintiff  was  defendant.  This 
evidence  was  objected  to  on  behalf  of  the  plaintiff,  and  was  rejected  by  the  learned 
Judge.  The  defendants  then  endeavoured  to  shew,  by  other  evidence,  that 
Mr.  Cooper  had  recovered  in  an  action  of  lil)el  against  the  plaintiff,  but  they  were 
unable  to  shew  the  time  of  its  publication.  The  plaintiff's  counsel  then  stated,  that 
he  would  admit  the  record  in  Uo'/per  v.  J'/akley  a-s  evidence  of  an  action  of  libel  having 
been  brought  against  the  plaintiff  by  Mr.  Cooper,  and  of  the  sum  of  1001.  having 
been  recovered  therein  as  damages,  on  condition  that  the  defendants  would  admit  that 
the  action  had  been  brought  twenty  years  before  the  present  action.  Upon  this  the 
defendants'  counsel  again  tendered  the  record  in  evidence,  contending  that  the  fifth 
plea  was  proved  by  the  admission,  and  that  the  issue  raised  by  that  plea  ought  to  be 
found  for  the  defendants.  The  Lord  Chief  Baron,  however,  rejected  the  evidence, 
and  directed  the  jury  to  say  whether  the  libel  published  of  Mr.  Cooper  by  the 
plaintiff  w-as  false,  scandalous,  and  malicious ;  and  his  Lordship  added,  that,  in  his 
opinion,  the  defendants  ought  to  have  given  further  evidence  in  support  of  that 
allegation.  The  jury  negatived  that  fact,  and  found  a  verdict  for  the  plaintiff",  with 
3501.  damages. 

Wilkins,  Serjt.,  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that 
the  Lord  Chief  Baron  had  misdirected  the  jury  in  two  respects,  first,  in  directing 
them  that  it  was  the  common  practice  of  coroners  not  to  examine  parties  who  might 
by  their  evidence  criminate  them-[514]-selves ;  and  secondly,  that,  as  the  record  in 
the  case  of  Cooper  v.  iraklv//  had  been  admitted  by  the  plaintiff's  counsel,  the  fifth 
issue  ought  to  have  been  found  for  the  defendants ;  and  lastly,  that  the  damages 
were  "excessive ; 

Ihe  Attorney-General,  E.  Jame-s,  and  Brarawell  now  shewed  cause.  The  observa- 
tions of  the  learned  Judge  as  to  the  practice  of  coroners  were  confined  to  the  practice 
in  Middlesex,  which  the  evidence  fully  warranted  ;  but,  even  admitting  that  the 
observations  were  not  confined  to  the  practice  of  coroners  in  Middlesex,  but  were 
applied  to  the  practice  in  other  places,  the  direction  was  strictly  correct ;  for  the  real 
and  substantial  question,  which  was  whether  the  plaintiff  had  acted  corruptly  or  not, 
was  left  to  the  jury.  The  next  question  will  depend  upon  the  true  construction  of 
the  fifth  plea.  Ihe  defendants  contend  that  that  plea  would  be  proved  by  the 
admission  of  the  plaintiti's  counsel,  and  that,  in  truth,  the  record  in  the  case  of 
Cooper  V.  Wakley  proved  the  plea.  Now,  the  plea,  as  interpreted  by  the  declai-ation, 
must  either  mean  that  the  plaintiff  was  a  libellous  journalist,  from  having  published 
a  "  false,  scandalous,  malicious,  and  defamatory  libel  "  of  Mr.  Cooper,  or  that  he  has 
been  in  the  habit  of  inserting  libels  in  his  journal,  of  which  there  was  no  evidence 
whatever.  In  order  to  make  the  plea  good,  it  admits  of  one  of  these  two  constructions. 
If  the  plea  be  bad,  the  plaintitt"  would  still  be  entitled  to  retain  the  damages  awarded, 
non  obstante  veredicto.  On  the  supposition,  then,  that  the  plea  means  that  the 
plaintiff  had  been  guilty  of  publishing  a  malicious  libel,  the  record  in  the  case  of 
Cooper  v.  It'akhy  would  be  insufficient  by  itself  to  prove  the  plea  ;  for  in  that  action 
the  plaintiff  might  have  been  civilly  only,  and  not  morally  responsible.  His  liability 
might  have  arisen  from  the  fact  of  his  being  the  publisher  of  the  paper  in  question. 
It  does  not  follow  that  the  libel  was  the  plaintiff's  composition.     The   defendants. 
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[515]  therefore,  ought  to  have  shewn  by  parol  evidence  that  the  libel  was  malicious 
in  fact.  The  record  in  that  case  was  not  an  estoppel ;  the  parties  were  not  the  same  : 
Outram  v.  Monwood  (3  East,  346),  Vooght  v.  Winch  (2  B.  &  Aid.  662).  [They  also 
contended  that  the  damages  were  not  excessive.] 

Wilkins,  Serjt.,  and  Dearsley  were  heard  in  suppoit  of  the  rule. 
Pollock,  C.  B.  I  cannot  say  that  I  am  of  opinion  that  the  damages  are  excessive. 
The  jur}^  appear  to  have  taken  all  the  circumstances  of  the  case  into  their  considera- 
tion, and  to  have  given  their  veidict  accordingly.  It  is  impossible  to  say  upon  what 
precise  matters  they  found  their  verdict;  unless  it  is  clear  that  the  damages  are 
excessive,  and  that  an  injustice  has  been  done,  the  Court  ought  not  to  interfere.  As 
to  that  part  of  the  ease,  therefore,  the  rule  ought  to  be  discharged. 

Parke,  B.  1  he  rule  in  this  case  was  obtained  upon  two  grounds  :  first,  on  the 
ground  of  misdirection,  and  secondly,  that  the  damages  awarded  were  excessive.  I 
concur  as  to  the  last  point,  that  no  real  ground  has  been  shewn  for  disturbing  the 
verdict,  as  a  great  portion  of  the  libel  was  altogether  unjustified.  U  ith  respect 
to  the  other  question  of  alleged  misdirection,  it  may  he  divided  into  two  heads.  In 
the  first  place,  it  was  said  that  my  Lord  Chief  IJaroii  had  misdirected  the  jury,  in 
telling  them  that  it  was  a  common  practice  for  coroners  to  refuse  to  examine  persons 
when  their  evidence  might  lead  to  the  crimination  of  themselves  ;  and  that,  as  far  as 
his  Lordship's  experience  went,  he  believed  such  to  be  the  practice.  Now,  if  the 
Lord  Chief  Baron  had  made  that  statement  to  the  jury,  it  would  not  of  necessity 
amount  to  a  misdirection  ;  but  it  is  not  now  ne-[516J-ces.sary  to  say  whether  it  would 
or  would  not  be  so  ;•  for,  in  point  of  fact,  no  such  language  was  used,  the  observation 
being  merely  confined  to  the  fact  that  the  coronei's  for  Middlesex  had  been  in  the 
practice  of  excluding  the  evidence  of  certain  parties.  It  cannot  be  said  for  a  single 
instant,  that  the  plaintiff  had  so  acted  for  the  purpose  of  raising  suspicions  against 
the  character  of  those  persons  whose  evidence  had  l3een  excluded.  Such  a  practice, 
no  doubt,  is  not  correct,  and  it  is  to  be  hoped  that  it  will  be  discontinued  hereafter. 
It  is  manifestly  contrary  to  the  law  of  the  land  ;  and  it  is  quite  clear  that  the  evidence 
of  a  man  ought  never  to  be  excluded  in  an  investigation  before  a  coroner,  on  the 
ground  that  he  may  criminate  himself,  for  it  is  not  right  to  assume  that  he  is  guilty  ; 
and  the  witness  may  guard  his  own  interests  in  giving  his  evidence.  The  Chief  Baron 
was  therefore  quite  correct  in  the  mode  in  which  he  directed  the  jury  upon  this  part 
of  the  case. 

The  second  ground  of  misdirection  has  reference  to  the  fifth  plea,  which  professes 
to  set  up,  amongst  other  things,  a  justification  of  the  terms  "libellous  journalist." 
The  plea  states  the  publication  of  a  libel,  which  is  alleged  to  be  false,  scandalous, 
malicious,  and  defamatory.  (His  Lordship  after  reading  the  plea  proceeded.)  The 
question  is,  in  what  sense  are  these  vi'ords  "libellous  journalist"  to  be  understood. 
If  they  are  to  be  taken  in  the  ordinary  sense  in  which  they  are  to  be  understood  in 
a  declaration  for  a  libel,  as  implying  legal  malice,  then  the  direction  of  the  Lord  Chief 
Baron  was  not  coi'rect,  and  the  defendant  would  be  entitled  to  a  verdict  upon  that 
plea  ;  but  in  that  case  the  plaintiff  would  still  be  entitled  to  judgment  non  obstante 
veredicto,  and  it  would  only  be  a  question  as  to  the  costs  of  that  issue  ;  and,  as  the 
damages  ai'e  calculated  upon  the  supposition  that  the  plea  affords  no  justification  to 
that  part  of  the  libel  which  charges  the  plaintiff"  with  being  a  libellous  jouinalist,  they 
would  not  be  affected  by  putting  such  a  construction  upon  the  plea.  Now  I  am 
perfectly  [517]  satisfied  that  the  words  "  libellous  journalist  "  do  not  mean  that  the 
plaintiH  has  been  guilty,  upon  one  occasion  only,  of  having  merely  published  a  libel, 
but  that  he  has  been  guilty  of  gross  misconduct  as  a  journalist,  by  the  habit  of  libelling 
others.  'I'hat  is  the  effect  of  the  statements  in  the  plea.  (His  Lordship  I'ead  them.) 
I  take  it  to  be  clear  that  the  publication  of  a  libel  which  may  make  a  man  civilly  lial)le 
only,  does  not  necessarily  lead  to  the  conclusion  that  he  has  been  guilty  of  any  moral 
misconduct.  The  words  "libellous  journalist"  may  be  understood  in  that  sense  ;  but 
it  appears  to  me  that  the  plea  does  not  convey  a  charge  of  libelling,  but  an  imputation 
that  the  plaintiff' published  from  the  malicious  motive  of  injuring  Mr.  Cooper.  With 
regard,  therefore,  to  the  last  point,  as  to  the  effect  of  the  production  of  the  record  in 
the  case  of  Cooper  v.  IFakle//,  I  think  it  would  only  go  to  shew  that  an  action  had  been 
brought,  and  that  the  plaintiff'  in  that  case  had  obtained  a  verdict  for  so  much  ;  but  it 
did  not  prove  the  plaintiff  to  be  a  libellous  journalist  within  the  meaning  of  the  words 
of  the  fifth  plea.     The  Lord  Chief  Baron  was  therefore  right.     It  was  a  question  for 
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the  jury  whether  the  plaintiff  had  been  guilty  of  moral  mi.sconduct.  There  is,  therefore, 
no  ground  for  a  new  trial,  and  the  rule  ought  to  be  discharged. 

Alderson,  B.  I  am  of  the  same  opinion.  The  only  doubt  I  entertain  was  as  to 
the  meaning  to  be  attributed  to  the  words  "libellous  journalist"  in  the  fifth  plea. 
Upon  the  whole,  I  now  think  that  it  is  clear  that  this  word  "libellous"  is  not  to  be 
understood  in  the  same  sense  as  the  word  '  libel "  would  be  understood  in  an  indict- 
ment or  declaration  in  a  civil  proceeding,  and  that  the  meaning  of  the  word  "  malicious  " 
is  not  to  be  taken  as  implying  mere  legal  malice,  but  that  the  words  impute  to  the 
plaintiff  the  publication  of  a  libel  which  is  actually  false  and  malicious  against  the 
party  libelled.  It  was  a  question  for  the  jury,  [518]  and  was  properly  left  to 
them,  and  they  negatived  all  malice  on  the  part  of  the  plaintiff.  There  was,  there- 
fore, no  misdirection  upon  that  point.  If  the  words  "  libellous  journalist "  are  to  be 
taken  in  the  declaration  to  mean  a  person  habitually  guiltj'  of  publishing  libels,  and 
in  the  plea  as  meaning  a  person  who  has  been  guilty  upon  one  occasion  onl\',  the  plea 
would  be  bad  ;  for  it  would  confess  the  libel,  and  would  contain  no  justification  ;  still, 
the  damages  would  not  be  affected,  and  the  only  matter  in  dispute  would  be  as  to 
the  costs  of  that  issue.  If.  I  had  entertained  an}'  doubt  upon  the  point,  I  should  not 
think  it  right  to  direct  a  new  trial  upon  that  ground.  Then  comes  the  question 
whether  the  other  part  of  the  direction  was  correct.  The  direction  had  reference  to 
the  practice  which  prevailed  in  the  examination  of  persons  before  inquests  held  in 
Middlesex,  in  refusing  to  examine  parties  whose  conduct  might  afterwards  become 
the  subject  of  a  criminal  inquiry.  I  quite  agree  with  what  my  Brother  Parke  has 
said  upon  the  matter.  I  hope  that  the  practice  will  be  discontinued,  for  it  is  highly 
improper,  and  that  persons  will  be  permitted  to  make  any  statements  they  may  wish, 
when  they  have  any  material  information  to  communicate.  The  refusal  to  accept  a 
person's  testimony  casts  a  gross  imputation  upon  him.  A  person  who  comes  before  a 
coroner  cannot  be  considered  as  being  a  party  accused,  and  he  is  not  so  until  after  a 
verdict  has  been  found.  Such  a  practice  is  monstrous  and  most  harassing,  and  I  hope 
it  will  be  discontinued  for  the  future,  and  that  people  will  be  allowed  to  make  state- 
ments. They  are  not  bound  to  criminate  themselves,  and  ought  to  be  told  so  at  the 
time.  I  think  that  here  the  question  is,  whether  the  plaintiff  acted  corruptly  or  not. 
As  to  the  question  whether  the  damages  are  excessi\e,  I  think  that  they  are  not,  as 
I  cannot  see  what  the  precise  facts  were  upon  which  the  jury  awaided  the  damages. 

[519]  liOLFE,  B.  This  rule  was  granted  upon  two  grounds  of  alleged  misdirection. 
The  first  was,  that  my  Lord  had  left  it  to  the  jury  to  say  whether  the  libel  in  the 
case  of  Cooper  v.  IFakky  was  a  wilful,  false,  and  malicious  publication  ;  and  secondly, 
that  he  told  them  that  it  was  the  practice  of  all  coroners  to  exclude  the  evidence  of 
certain  parties  at  inquests.  With  regard  to  the  first  point,  namely,  whether  the  libel 
in  the  former  case  was  wilful,  false,  and  malicious,  I  think  the  direction  was  perfectly 
correct  I  think  the  maxim  of  noscitur  a  sociis  may  be  here  applied,  and  that  the 
words  "libellous  journalist,"  as  taken  with  the  whole  context,  which  contains  highly 
vituperative  epithets,  shew  that  they  are  to  be  understood  as  imputing  the  publication 
of  a  malicious  and  aggravated  libel'  If  the  words  meant  merely  that  the  plaintiff  had 
published  an  article  in  his  journal,  which  in  point  of  law  only  was  libellous,  the  terms 
in  question  would  have  been  nonsense,  and  would  have  conveyed  no  imputation  what- 
ever. The  words  must  either  mean  that  the  plaintiff  has  been  habitually  puVjlishing 
libels  in  his  paper,  or  that  he  has  permitted  them  to  he  published  from  sordid,  ba.se, 
and  malicious  motives.  In  either  sense  the  plea  was  not  proved,  and  the  direction 
was  right,  and  the  defendants  are  not  entitled  to  complain.  With  respect  to  the 
other  point,  as  to  what  was  said  to  the  jury  about  the  examination  of  witnesses  before 
coroners,  I  shall  say  no  more.  The  only  question  now  is,  whether  the  law  was  correctly 
laid  down  upon  that  point ;  and  I  am  of  opinion  that  it  was.  As  to  the  question  of 
e.xcessive  damages,  I  think  that  is  rather  a  delicate  subject  to  handle.  I  cannot  say 
that  the  jury  have  miscalculated  the  damages,  as  the  case  affords  no  such  means  as  to 
enable  us  to  make  the  calculation. 

Eule  discharged. 

[520]  BuRNESS  V.  GuiR.\NOViCH.  Nov.  22,  1849.— Where  a  Judge's  order  has  been 
made  to  hold  a  defendant  to  bail  under  1  &  2  Vict.  c.  110,  and  he  has  been  arrested 
thereon,  the  proper  course  to  pursue,  where  the  arrest  appears  to  be  unfounded, 
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is  to  order  his  discharge,  and  not  to  set  aside  the  order  for  his  arrest  and  the 
bail  bond.  £  ' 

[S.  C.  7  D.  &  L.  2.35 ;  19  L.  J.  Ex.  110.] 

Lush  had  obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why  so  much 
of  an  order  of  Talfourd,  J.,  of  the  15th  of  September  last,  as  set  aside  a  former  oi'der 
made  by  the  same  learned  Judge  on  the  1st  of  September,  should  not  be  rescinded. 
It  appeared  that  the  learned  Judge  by  the  first  order  in  question  had  made  an  oider 
to  hold  the  defendant  to  bail,  and  that  he  was  thereupon  arrested  ;  bat  that,  upon  an 
application  to  the  same  learned  Judge,  upon  additional  facts,  the  order  in  question 
was  made.  The  order  was  as  follows  : — "  I  order  that  my  order  to  hold  the  defendant 
to  bail,  dated  the  1st  day  of  September  instant,  and  all  subsequent  proceedings  be  set 
aside,  with  costs  to  be  taxed,  and  that  the  defendant  be  discharged  out  of  the  custody 
of  the  sheriff  of  the  city  and  county  of  Bristol." 

Needham  now  shewed  cause.  The  facts  of  this  case  wei'e  brought  fully  before  the 
learned  Judge  upon  the  occasion  when  he  made  the  second  older.  It  was  a  matter 
for  his  discretion,  which  he  has  exercised,  and  the  Court  ought  not  to  interfere  by 
setting  the  latter  order  aside.  [Paike,  B.  The  defendant  still  may  have  his  remedy 
by  an  action  on  the  case.  Alderson,  B.  The  statute  1  &  2  Vict.  c.  110,  says  nothing 
about  setting  aside  the  writ ;  the  proper  course  is  to  order  the  discharge  of  the  party 
out  of  custody.  The  order  of  the  learned  Judge  cannot  be  revoked.  Can  the  defen- 
dant shew  any  instance  of  such  an  order  having  been  revoked?]  Where  an  order  has 
been  obtained  by  fraud,  the  learned  Judge  may  revoke  it,  by  reason  of  his  general 
jurisdiction,  quia  improvide  emaiiavit.  [Alderson,  B.  As  long  as  the  order  exists, 
the  person  who  obtained  it  is  not  a  trespasser.  If  the  party  has  obtained  the  order 
by  [521]  fraud,  the  other  party  has  a  remedy  against  him  by  an  action  upon  the  case.] 

Per  Curiam. (a)  The  proper  course  was  to  apply  to  discharge  the  defendant  out 
of  custody.  The  rule  must  be  made  absolute  to  set  aside  the  order  of  the  15th  of 
September,  so  far  as  it  relates  to  rescinding  the  order  of  the  15th  of  September. 

Lush,  contrk,  was  not  called  upon. 

Rule  absolute  accordingly. 

Brook  v.  Rawl.  Nov.  22,  1849. — In  an  action  for  slander  of  title,  by  saying  at  the 
sale  of  a  lease  and  assignment  of  premises,  whereof  the  defendant  was  the  oiiginal 
lessor,  the  false  and  malicious  words,  viz.  that  "  the  whole  of  the  covenants  of 
this  lease  are  broken,  and  I  have  served  notice  of  ejectment ;  the  premises  will 
cost  701.  to  put  them  in  repair  ;  "  by  reason  of  which  false  and  malicious  words  the 
property  fetched  less  than  it  otherwise  would  have  done  :  the  true  question  for 
the  jury  is,  whether  the  words  are  false  and  malicious,  and  whether  the  special 
damage  arose  therefrom.  . 

[S.  C.  19  L.J.  Ex.  114.]  \ 

Case  for  slander  of  title.  The  declaration  in  substance  stated,  that  the  defendant 
in  the  year  1844  had  demised  to  one  W.  Buckland  two  messuages,  for  the  term  of 
thirty  years,  and  that  Buckland  had  afterwards  assigned  them  to  the  plaintiH';  that 
one  H.  Hill  had  recovered  judgment  against  the  plaintiff' foi'  the  sum  of  651.  odd,  and 
had  sued  out  execution  upon  the  said  judgment;  and  that  the  sheriff  had  taken  in 
execution  the  lease  and  the  assignment,  the  same  then  being  of  greater  value  than 
the  sum  indorsed  on  the  writ  of  execution  ;  that  the  lease  and  assignment  were  exposed 
to  sale  by  the  sheriff;  that  the  defendant  was  present  at  the  sale,  and  that  he  there 
made  use  of  the  false,  malicious  &c.  words  following ;  that  is  to  say,  "  The  whole  of 
the  covenants  of  this  lease  are  broken,  and  I  have  served  notice  of  ejectment ;  the 
premises  will  cost  701.  to  put  them  [522]  in  repair ; "  whereby  several  persons  declined 
to  buy  the  plaintiff's  interest  in  the  piemises,  and  the  sale  thereof  ultimately  produced 
361.  15s.  only.  The  defendant  pleaded,  first,  not  guilty,  upon  which  issue  was  joined; 
and  secondly,  as  to  part,  a  justification  that  one  of  the  covenants  had  been  broken. 
This  plea  was  traversed,  and  issue  was  joined  thereon.  At  the  trial,  before  Rolfe,  B., 
at  the  Middlesex  Sittings  in  Hilary  Term  last,  it  appeared  that  the  defendant  had  in 

(a)  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and  Rolfe,  B. 
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the  year  1S44  demised  the  premises  in  questiou  to  one  Bucliland,  for  the  term  of 
thirty  years,  by  a  lease  which  contained  several  covenants  as  to  repairs,  &c. ;  that 
Buckland  assigned  the  lease  to  the  plaintifi";  and  that  the  lease  and  the  assignment 
were  taken  in  execution  under  a  writ  of  ti.  fa.  for  651.  7s.  6d.,  issued  at  the  suit  of  one 
H.  Hill  against  the  plaintiff.  The  lease  and  assignment  were  exposed  to  sale,  the 
defendant  being  present,  and  he  made  a  statement  to  the  eiiect  of  that  set  forth  in 
the  declaration.  Owing  to  what  had  been  stated  by  the  defendant,  the  property  sold 
for  thirty-tive  guineas  only.     It  had  been  expected  that  it  would  have  realized  1001. 

The  learned  Judge  directed  the  jury,  that  the  only  question  which  they  had  to 
consider  was  whether  the  defendant  had  said  anything  untrue  about  the  lease  ;  that 
he  himself  could  not  help  thinking  that  he  intended  to  speak  the  truth  ;  but  that,  if  he 
had  made  misrepresentations,  the  plaintifi"  was  entitled  to  the  verdict.  The  jury  found 
a  verdict  for  the  plaintiff,  with  401.  damages. 

M.  Chambers  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
learned  Judge  had  misdirected  the  jury, 

Cockbui  n  and  Cowling  shewed  cause.  The  substantial  question  in  this  case  was 
correctly  left  to  the  jury.  There  was  sufficient  evidence  that  the  words  were  spoken 
maliciously,  and  that  the  special  damage  alleged  was  the  con-[523]-sequence.  It  is 
not  necessary  to  prove  actual  malice.  Where  a  person  makes  a  representation  which 
he  knows  to  be  untrue,  and  which  is  intended  or  is  calculated,  from  the  mode  in  which 
it  is  made,  to  induce  another  to  act  on  the  faith  of  it,  so  that  he  may  incur  damage, 
the  maker  of  such  representation  is  guilty  of  a  fraud  in  law  :  Polhill  v.  IFalter  (3  B. 
&  Ad.  114).  [Parke,  B.  Unless  the  defendant  was  actuated  by  real  malice,  the  action 
could  not  be  supported.  If  the  defendant  believed  the  covenants  to  be  broken,  and 
acted  bona  fide,  he  would  not  be  liable.]  The  learned  Judge  intended,  by  the  use  of 
the  term  "misrepresentation,"  to  ask  the  jury  whether  the  defendant  had  intended  to 
make  a  false  statement,  knowing  it  to  be  false.  [Parke,  B.  Suppose  part  of  what 
the  defendant  said  happened  to  be  true,  and  part  only  untrue,  it  would  be  necessary 
to  trace  the  damage  to  have  arisen  from  the  untrue  portion.  It  is  requisite,  to  support 
the  action,  that  two  matters  should  co-exist :  first,  that  the  false  words  are  uttered 
mala  fide  ;  and  secondly,  that  the  special  damage  arises  from  those  words.] 

Chambers  (Hawkins  with  him)  shewed  cause.  The  real  question  in  the  cause  was 
not  distinctly  put  to  the  jury.  They  might  have  considered  that  the  defendant  was 
liable  if  his  statements  were  untrue.  The  only  matter  put  to  them  was,  whether  the 
statements  were  false.  It  is  the  duty  of  a  judge  to  put  the  question  in  issue  distinctly 
to  the  jury:  Pitt  v.  Donovan  (1  M.  &  S.  639),  Smith  v.  Spooner  (3  Taunt.  246).  The 
question  raised  by  this  action  was  treated  too  much  as  if  it  had  been  an  action  of  libel. 
There  is,  however,  a  great  distinction  between  an  action  for  slander  of  title  and  an 
action  of  libel :  Malachy  v.  S(rper  (3  Bing.  N.  C.  371).  (lie  was  then  stopped  by  the 
Court.) 

Pollock,  C.  B.  I  think  that  the  rule  in  this  case  for  a  [524]  new  trial  ought  to 
be  made  absolute.  The  cause  of  action  here  is  the  special  damage  arising  from  the 
false  words  uttered  mala  fide  by  the  defendant.  It  appears  that  the  question,  whether 
there  was  any  mala  fides  on  the  part  of  the  defendant,  was  not  distinctly  put  to 
the  jury. 

Parke,  B.  I  am  of  the  same  opinion.  To  support  this  action,  it  ought  to  be 
shewn  that  the  false  statement  is  made  mala  fide,  and  that  the  special  damage  ensues 
from  it.  If  some  portions  of  the  statement  which  a  person  makes  are  bona  tide,  but 
others  are  mala  fide  and  occasion  injury  to  another,  the  injured  party  cannot  recover 
damages,  unless  he  can  distinctly  trace  the  damage  as  resulting  from  that  part  which 
is  made  mala  fide.  Here  the  question  was  not  distinctly  left  to  the  jury,  so  as  to 
enable  them  clearly  to  understand  its  meaning. 

Aldersox,  B.  I  am  of  the  same  opinion.  It  is  possible  that,  in  the  course  of 
the  case,  tbe  jury  may  have  come  to  the  wrong  conclusion.  They  may  have  said,  as 
the  defendant  stated^  that  all  the  covenants  were  broken,  which  they  were  not,  that 
they  were  bound,  from  the  direction  of  the  learned  Judge,  to  infer  that,  because  the 
statement  was  untrue,  it  was  therefore  malicious. 

EOLFE,  B.  1  concur  with  the  rest  of  the  Court  in  thinking  that  there  ought  to  be 
a  new  trial  in  this  case  I  certainly  failed  to  tell  the  jury  with  sufficient  precision 
that  a  mere  false  statement,  spoken  without  malice,  would  not  entitle  the  plaintiff  to 
recover.     I  took  it  for  granted  that  they  would  understand  my  meaning  to  be,  that, 
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if  the  defendant's  intent  was  bad,  and  the  words  which  occasioned  the  damage  were 
false,  the  plaintiff  would  be  entitled  to  the  verdict.     I  was  not  sufficiently  explicit  in 
my  direction. 
Rule  absolute. 

[525]  Hassell  v.  The  Merchant  Traders'  Ship  Loan  and  iNstiRANCE 
AS.SOCIATION.  Nov.  20,  184:9. — A  policy  of  insurance  contained  a  proviso,  by 
which  it  was  agi-eed  between  the  Company  and  the  assured,  that  the  policy 
should  in  no  case  extend  or  be  construed  to  render  liable  the  respective  pro- 
prietors of  the  Company  with  respect  to  the  same,  beyond  the  amount  of  their 
respective  individual  shares  ;  but  that  the  capital  stock  and  funds  of  the  Company 
should  alone  be  charged  to  answer  all  claims  in  respect  of  the  policy.  The  plain- 
tiff having  brought  an  action  on  the  policy  against  the  Conipanj',  and  having 
obtained  judgment  therein — Held,  that  he  was  precluded  by  the  proviso  from 
issuing  execution  under  the  7  &  8  Vict.  c.  110,  s.  68,  against  an  individual  share- 
holder who  had  not  signed  the  policy,  although  due  diligence  had  been  used  to 
enforce  the  judgment  against  the  Company. 

[S.  C.  19  L.  J.  Ex.  183.     Referred  to,  Lethbridge  v.  Adams,  1872,  L.  R.  1329,  553.] 

In  this  case  a  rule  had  been  obtained,  calling  on  Earl  Talbot  to  shew  cause  why 
execution  should  not  issue  against  his  property  or  effects,  pursuant  to  the  66th  and 
68th  sections  of  the  stat.  7  &  8  Vict.  c.  110.  It  appeared  by  the  affidavits,  that  the 
action  was  brought  upon  two  policies  of  insurance,  the  losses  arising  upon  which  had 
been  settled  and  adjusted  by  the  agents  of  the  Company.  These  policies  were  not 
signed  by  Lord  Talbot.  The  Company  was  completely  registered  under  the  7  & 
8  Vict.  c.  110.  The  policies  each  contained  the  following  proviso: — "Provided 
always,  and  it  is  hereby  expressly  declared  and  agreed  between  and  by  the  said 
Company  and  the  assured,  that  the  said  policy,  and  anything  therein  contained,  shall  • 
in  no  case  extend,  or  be  deemed  or  construed  to  extend,  to  charge  or  render  liable  the 
respective  proprietors  of  the  said  Company,  or  any  of  them,  or  any  of  their  heirs,  * 
executors,  or  administrators,  to  any  claim  or  demand  whatsoever  in  respect  of  the  » 
said  policy,  or  of  the  insurance  thereby  made,  beyond  the  amount  of  theii',  his,  or  her  ' 
respective  individual  shares  or  share  in  the  capital  stock  of  the  said  Company,  but 
that  the  capital  stock  and  fmids  of  the  said  Company  shall  alone  be  charged  with  and 
liable  to  answer  all  claims  and  demands  by  virtue  of  the  said  assurance,  or  incident 
thereto."  After  issue  joined,  the  order  of  a  learned  Judge  was  obtained  for  staying 
proceedings,  on  payment  of  the  amount  claimed  in  the  action  on  the  1st  of  June, 
together  with  the  costs,  with  liberty  to  the  plaintiff  to  sign  judgment  and  issue 
execution  for  the  whole  amount  remaining  unpaid.  Judgment  was  signed  upon  this 
order  for  the  sum  of  101 11.  7s.,  the  amount  of  the  debt  and  costs;  and  upon  this 
judgment  a  writ  of  fi.  fa.  was  issued,  and  a  retui-n  of  nulla  bona  was  made  thereto 
upon  the  13th  of  [526]  March,  1849.  It  further  appeared,  that  no  part  of  the  pre- 
ceding sum  had  been  paid  to  the  plaintiff;  and  that  Loixl  Talbot  was  a  registered 
shareholder  and  diiector  of  the  said  Association,  and  had  signed  the  deed  under  which 
it  was  formed.  It  further  appeared,  that  a  fiat  in  bankruptcy  issued  against  the  I 
Association  on  the  8th  of  May,  1848,  and  that  the  plaintiff  had  proved  his  said  debt 
and  costs.     The  requisite  notice  of  the  application  had  Ijeen  given. 

Martin  and  Creasy,  in  Trinity  Term  last  (May  22)  shewed  cause.  The  present 
application  is  a  matter  purely  within  the  discretion  of  the  Court  (7  &  8  Vict.  c.  110, 
s.  68),  and  the  plaintiff'  ought  to  make  it  appeal-  to  the  satisfaction  of  the  Court,  that 
due  diligence  had  been  used  to  obtain  satisfaction  against  the  property  and  effects  of 
the  Company:  7  &  8  Vict.  c.  110,  s.  66.  The  case  of  Thoinjisoii  v.  Tlie  l^nivcrxal 
Salviige  Company  (3  Exch.  310)  is  not  distinguishable  from  the  picsent  upon  this  point. 
Parke,  B.  there  says,  "With  I'espect  to  execution  against  shareholders,  there  is  a  duty 
imposed  on  the  creditor  by  the  66th  section — he  may  have  immediate  execution  against 
the  property  and  effects  of  the  Company  without  leave  of  the  Court;  but  when  he 
comes  to  ask  permission  to  issue  execution  against  other  persons,  it  will  only  be 
granted  where  due  diligence  has  been  used  to  obtain  satisfaction  by  execution  against 
the  property  and  eflects  of  the  Company  :  therefore,  the  Courts  in  adaiinistering  the 
powers  vested  in  them  by  the  68th  section,  will  always  have  to  consider  whether  due 
diligence  has  been  used  to  obtain    satisfaction    out   of   the  primary  fund."     In  the 
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present  case,  the  Company  has  been  made  bankrupt,  and  the  plaintiff  ought  therefore 
to  have  proceeded  under  the  provisions  of  the  7  &  8  Viet.  c.  110,  s.  20,  and  the  11  & 
12  Vict.  c.  -15.  Xo  reason  or  excuse  is  here  given  why  such  a  course  has  not  [527] 
been  adopted.  The  mere  fact  that  execution  has  issued  against  the  property  and 
effects  of  the  Company  is  not  sufficient:  Eardlei/ v.  Law  (\-2  A.  &  E.  802).  In  the 
next  place,  the  proviso  contained  in  the  10th  section  of  the  7  &  8  Vict.  c.  110,  is  fatal 
to  this  proceeding :  that  clause  provides  against  the  issuing  of  such  execution  as  is 
now  sought  to  be  issued,  without  leave  of  the  High  Court  of  Chancery,  where  a 
receiver  has  been  appointed.  Now,  it  is  not  here  shewn  that  no  receiver  has  been 
appointed.  In  the  last  place,  the  proviso  in  the  policies  exempts  shareholders  from 
individual  liability.  They  are  bound  to  contribute  to  the  funds  of  the  Company  to 
the  extent  of  their  shares,  and  no  further.  No  action  at  law  could  be  maintained 
against  Lord  Talbot  upon  these  policies.  The  remedy  would  be  in  a  court  of  equity  : 
Andrews  v.  Ellison  (6  Moore,  199),  Alchornev.  Savilh  (id.  202,  n.).  The  same  question 
as  the  present,  with  reference  to  the  effect  of  the  clause  in  the  policies,  is  now 
awaiting  the  decision  of  the  Court  of  Queen's  Bench  in  the  ease  of  Sherlock  v. 
Spiers ;  {(I)  and  the  same  questions  as  those  in  the  present  case  have  also  been 
raised  for  the  opinion  of  the  Court  of  Queen's  Bench,  in  the  case  of  Halkelt  v.  The 
Merchant  Traders'  Ship  Loan  and  Insurance  Company  (since  reported  in  13  Q.  B.  960). 

J.  Wilde,  in  support  of  the  rule.  Thompson  v.  The  Universal  Salvage  Company 
(3  Exch.  310)  has  no  application  to  the  present  case.  That  case  was  decided  on  the 
73rd  section  of  the  Winding-up  Act,  11  &  12  Vict.  c.  4-5,  which  prohibits  any  action 
from  being  commenced  or  proceeded  with  against  the  Company  after  the  apponitment 
of  an  official  manager,  until  the  debt  has  been  proved  before  the  Master.  [528]  Here 
no  official  manager  has  been  appointed,  nor  has  the  matter  been  referred  to  any 
Master.  The  11  &  12  Vict.  c.  45,  was  never  intended  to  interfere  with  the  legal 
remedy  given  by  the  7  &  8  Vict.  c.  110,  s.  68.  The  5th  section  of  the  11  &  12  Vict, 
c.  45,  enables  contributories,  not  creditors,  to  petition  the  Lord  Chancellor  for  the 
winding  up  of  the  affairs  of  the  Company.  By  section  14,  the  Court,  on  hearing 
such  petition,  may  either  dismiss  it,  or  make  an  order  absolute,  that  it  be  referred 
to  one  of  the  Masters  to  wind  up  the  affairs  of  the  Company.  Sections  21  and  22 
empower  the  Master  to  appoint  an  official  manager.  Section  29  defines  the 
powers  of  the  official  manager.  By  section  50,  dissolved  Companies  are  to  sue  and 
be  sued  in  the  name  of  the  official  manager ;  and  by  section  52,  actions  pending 
against  the  Company  may  be  prosecuted  against  the  official  manager.  The  58th 
section  expressly  provides  that  that  Act  shall  not  affect  the  rights  or  remedies  of 
creditors  not  being  contributories.  [Pollock,  C.  B.  The  Winding-up  Act  does  not 
apply  to  a  case  like  the  present,  where  no  official  manager  has  been  appointed.  The 
only  point  is,  whether  a  creditor  of  the  Company  can  have  execution  against  any 
individual  member,  when  he  has  agreed  to  look  to  the  funds  of  the  Companj^]  Due 
diligence  has  been  used  to  obtain  satisfaction  by  execution  against  the  property  and 
effects  of  the  Company;  the  case  therefore  falls  within  the  7  &  8  Vict.  c.  110,  s.  66. 
The  clause  in  the  policy  does  not  deprive  the  creditor  of  his  statutory  right  to  execu- 
tion against  a  member,  but  only  limits  the  liability  of  the  latter  to  the  amount  of  his 
shares,  and  it  does  not  appeal'  in  this  case  that  the  amount  has  been  paid  up. 
[Alderson,  B.  The  creditor  has  undertaken  to  go  against  the  assets  of  the  Company.] 
There  is  nothiTig  in  the  terms  of  the  contract  to  prevent  him  from  having  execution 
against  the  shareholder  to  the  extent  of  the  amount  of  his  shares  Besides,  the 
account  stated  created  a  fresh  right  of  action,  not  siiVjject  to  the  clause  restricting  the 
lia-[529]-bility  of  the  shareholder:  Scarjo  v.  Deane  (4  Bing.  459),  Cocking  v.  IFard 
(1  C.  B.  858).  [Pollock,  C.  B.  The  account  being  stated  with  reference  to  the 
subject-matter  of  the  policy,  would  be  a  claim  or  demand  in  respect  of  the  policy.] 

Cur.  adv.  vult. 

Alderson,  B.,  now  said  : — In  this  case  the  rule  will  be  discharged.  We  find  that 
precisely  the  same  question  has  been  before  the  Court  of  Queen's  Bench,  in  the  case  of 
HalkM  v.   The  Merchant  Traders'  Ship  Loan  and  Insurance  A!'sodation.{c)     There  the 

{d)  Judgment  was  delivered  July  11th,  1850.  The  Court  of  Queen's  Bench  held 
that  a  similar  clause  in  a  deed  released  the  shareholder  from  individual  responsibilty. 

(c)  The  judgment  of  the  Court  of  Queen's  Bench,  which  was  delivered  by  Lord 
Denman,  C.  J.,  was  as  follows  : — 

"  This  was  a  rule  calling  on  Lord  Talbot  to  shew  cause  why  execution  should  not 
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defendants    were  the  same  parties  as  the   defendants   in  this  case.     Our  judgment 
is  ill  accordance  with  that  given  by  the  Court  of  Queen's  Bench. 
Rule  discharged. 

[530]  In  re  Willis,  a  Bankrupt.  Nov.  26,1849.— Under  the  6  Geo.  4,  c.  16,  s.  56,  a 
claim  on  a  guarantee  for  a  sum  certain,  when  due,  is  proveable  as  a  debt,  and  before 
it  is  due  is  proveable  as  a  debt  due  on  a  contingency. — A.  &  Co.  bought  certain 
wools  of  B.  it  Co.,  payable  by  the  buyers'  acceptance  at  eight  months  ;  but  before 
the  sale  was  completed,  B.  &  Co.  requiring  some  security  in  consideration  of  11.  per 
cent.,  obtained  the  following  instrument  from  C,  signed  by  him  :  "Gentlemen, — 
In  consideration  of  11.,  per  cent.,  I  hereby  guarantee  the  due  ami  correct  payment 
of  half  the  amount  of  136  bale.s  of  wool,  sold  to  Messrs.  A.  ife  Co.  as  per  conti-act," 
&c.  Before  the  bill  given  by  A.  &  Co.  fell  due,  a  fiat  in  bankruptcy  issued  against 
C,  and,  shortly  afterwards,  against  A.  &  Co  ,  and  no  dividend  was  declared  under 
either  fiat.  The  bill  was  duly  presented,  and  remaining  unpaid  : — Held,  that  the 
claim  arising  out  of  the  guarantee  was  proveable  under  the  fiat  against  C. : — Held, 
also,  that  the  instrument  was  a  guarantee. 

[S.  C.  19  L.  J.  Ex.  30  ;  13  Jur.  1032.     Held  overruled,  Kent  v.  Thomas,  1871, 

L.  R.  6  Ex.  316.] 

This  was  a  special  case  sent  for  the  opinion  of  this  Court  by  Vice-Chaneellor  Knight 
Bruce. 

On  the  18th  of  March,  1849,  Richard  Duttoti,  acting  as  the  broker  or  agent  of 
Joseph  Brook,  R.  Brook,  G.  H.  Brook,  and  T.   B.  Golden,  trading  under  the  firm  of 

issue  against  him  upon  a  judgment  recovered  by  the  plaintiff'  against  the  Company. 
The  policy  on  which  the  action  was  brought  contains  a  clause,  that  it  shall  not  make 
subscribers  liable  beyond  the  amount  of  their  respective  shares,  but  that  the  Company's 
funds  shall  alone  be  liable.  It  is  plain  that  no  action  would  have  lain  against  Lord 
Talbot  on  this  policy,  to  which  he  is  not  individually  a  party.  What  liability,  if  any, 
the  clause  in  the  policy  was  intended  to  thi-ow  on  the  individual  subscribers,  it  is 
difficult  to  understand.  We  suppose  that  all  policies  effected  with  this  Company  are 
in  the  same  form.  The  words  would  seem  to  I'egulate  only  the  amount  of  liability  ; 
and  so  every  sub.scriber  would  be  made  liable  somehow  to  every  holder  of  a  policy  to 
the  amount  of  his  shares,  for  there  is  no  provision  that  if  he  has  paid  one  assured  to 
such  amount,  he  shall  not  be  liable  to  pay  another  to  the  same  amount,  or  that  if  he 
has  paid  up  to  the  Company  the  full  amount  of  the  shares,  he  shall  not  be  liable  to  the 
assured.  In  truth,  they  have  no  sensible  meaning  at  all,  unless  it  be  this,  that  the 
assured  shall  look  to  the  funds  of  the  Company  alone,  so  far  as  any  remedy  at  law 
extends,  and  that  the  individual  suljscribers  shall  be  liable  only  to  contribute  to  the 
funds  of  the  Company  to  the  amount  of  their  respective  shares  ;  which  liability  [530] 
must  be  enforced  by  the  Company  against  the  subsci'ibers,  either  at  law  or  in  equity, 
as  the  case  may  be,  and  the  enforcement  of  which  liability  may  possibly  be  compelled 
by  the  assured  by  some  proceeding  against  the  Company.  We  think,  therefore,  that 
by  the  contract  itself  (the  iwlicy),  tbe  plaintiff  is  precluded  from  taking  any  legal 
proceedings  against  the  individual  subscribers.  This  being  so,  we  think  that  the  66th 
and  68th  sections  of  the  7  &  8  Vict.  c.  110,  under  which  this  rule  was  obtained,  do 
not  apply  ;  for  that  Act  was  not  intended  to  do  away  with  the  effect  of  any  special 
contract  entered  into  with  Companies,  but  only  to  enable  parties  who  had  recovered 
on  a  general  contract  with  the  Company,  not  restricted  in  its  terms  as  to  the  remedy 
upon  it,  to  enforce  a  judgment  against  the  Company  by  execution  against  the 
individual  members  of  it,  after  due  diligence  used  to  obtain  satisfaction  from  the  funds 
of  the  Company.  Here  it  is  true  that  due  diligence  had  been  used,  for  a  fieri  facias 
was  issued  against  the  Company,  but  no  effects  found.  A  fiat  in  bankruptcy  was 
issued  against  the  Company,  under  the  7  &  8  Vict.  c.  Ill,  but  no  assets  obtained  ;  and 
it  does  not  appear  that  any  steps  have  been  taken,  under  11  &  12  Vict.  c.  45,  to  wind 
up  the  affairs  of  the  Company,  so  as  to  make  it  necessaiy  for  the  plaintiff'  to  shew  that 
the  provisions  of  that  Act  have  been  complied  with.  But  we  are  of  opinion  that  the 
terms  of  the  policy  itself  preclude  the  plaintiff'  fi'om  any  remedy  at  law  against  the 
individual  subscribers ;  and  this  I'ule  must  be  discharged  with  costs." 
Rule  discharged  with  costs. 
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"Joseph  Brook,  Sons,  &  Co.,"  at  Kinij's  Arms  Yard,  in  the  city  of  London,  and  under 
the  tirm  of  "Joseph  Brook,  Sons,  &  Golden,"  at  [531]  Hudderstield,  in  the  county  of 
York,  contracted  to  sell  to  William  Wilkins  and  J.  E.  Evans,  of  Trowbridge,  in  the 
county  of  U'ilts,  clothiers,  trading  under  the  firm  of  "  Wilkins  &  Evans,"  136  bales  of 
wool,  as  to  part  thereof  at  the  price  of  2s.  4id.  per  lb.,  and  as  to  the  remainder 
thereof  at  the  price  of  23.  4d.  per  lb.,  to  be  paid  for  by  the  acceptance  of  the  said 
Wilkins  &  Evans,  for  the  amount  of  the  said  price,  at  eight  months'  date  from  the 
ISth  of  May,  1847,  subject  to  the  approval  of  the  said  Joseph  Brook,  Sons,  &  Co.  ; 
but  the  said  Joseph  Brook,  Sons,  &  Co.,  at  first,  not  being  satisfied  of  the  sufficiency 
of  the  said  Wilkins  &  Evans,  hesitated  in  confirming  and  would  not  confirm  .such 
contract,  until  it  was  proposed  and  agreed  by  William  Willis,  then  of  Trowbridge 
aforesaid,  wool  broker,  that,  in  consideration  of  a  commis.sion  of  11.  per  cent,  to  be 
paid  to  him  by  the  said  Joseph  Brook,  Sons,  &  Golden,  he  would  guarantee  the  due 
and  punctual  payment  to  the  said  Messrs.  Joseph  Biook,  Sons,  &  Co.,  of  one-half 
of  the  said  price  of  the  said  wool ;  and  thereupon  the  said  Joseph  Brook,  Sons,  &  Co., 
consented  to  confirm  the  said  contract  and  to  pay  such  commission  ;  and  the  said 
contract  note  is  signed  by  the  said  K.  Button,  and  is  as  follows  : — 

"London,  18th  March,  1849. 

"  Sold,  for  account  of  Messrs.  Joseph  Brook,  Sons,  &  Co.,  to  Messrs.  Wilkins  & 
Evans,  the  following  wools,  viz.  : — 

"  No.     1/89.  89  bales,  at  2s.  4|d. 

95/141.         49  bales,  at  2s.  4d. 

Customary  tare  and  draft  to  be  weighed  off,  and  the  amount  paid  by  buyer's  accept- 
ance at  eight  months,  dated  from  18th  May  next.     Brokerage,  11.  per  cent. 

"Richard  Button." 


And  the 
and  is  d 
is  as  follows  : 


said  agreement  of  the  said  William  Willis  was  [532]  then  I'educed  into  writing, 
ated  the  19th  of  March,  1847,  and  was  signed  by  the  said  William  Willis,  and 


"  Messrs.  J.  Brook,  Sons,  &  Co. 
"Gentlemen, — In  consideration  of   1   per  cent,  I  hereby  guarantee  the  due  and 
correct  payment  of  one-half  the  amount  of  136  bales  wool,  sold  to  Messrs.  Wilkins,  of 
Trowbridge,  as  per  contract  of  Mr.  E.  Button,  dated  the  18th  instant. — I  remain, 
gentlemen,  yours  most  obediently,  "  W.  Willis. 

"March,  19th,  1847." 

The  said  wool  was  thereupon  duly  weighed  and  delivered,  in  accordance  with  the 
contract,  and  the  price  thereof  was  ascertained  to  be  and  was  29661.  5s.  4d. ;  and  the 
said  Messrs.  Brook  &  Co.  subsequently,  on  the  18th  day  of  May,  1847,  drew  their 
bill  of  exchange  for  that  amount,  bearing  date  the  18th  of  May,  1847,  upon  the  said 
Messrs.  Wilkins  &  Evans,  payable  eight  months  after  date  to  the  older  of  the  drawers  ; 
and  the  said  bill  was  duly  accepted  by  the  said  Messrs.  Wilkins  &  Evans  in  May,  1847, 
and  became  due  and  payable  on  the  21st  of  Januaiy,  1848. 

On  the  4th  of  September,  1847,  the  said  Messrs.  Brook  &  Co.  paid  or  settled  in 
account  with  the  said  William  Willis  for  the  said  commission  of  ll.  per  cent,  being 
the  commission  on  the  sura  of  14831.  2s.  8d.,  which  was  one-half  of  the  price  of  the 
said  wool,  and  amounted  to  the  sum  of  141.  17s. 

On  the  19th  of  October,  1817,  the  said  William  Wilkins  secreted  himself,  with  the 
intent  to  delay  his  creditors  ;  and  on  the  2  ist  day  of  October,  1847,  the  said  J.  E.  Evans 
committed  an  act  of  bankruptcy  by  signing  a  declaration  of  insolvency. 

The  -said  William  Wilkins  aiid'j.  E.  Evans  stopped  payment  on  the  19th  or  20th 
of  October,  1847,  and  a  fiat  in  [533]  bankruptcy  was  afterwards  issued  against  them, 
dated  the  26th  of  October,  1S47,  under  which  they  were  duly  declared  bankrupts; 
and  such  fiat  is  now  in  prosecution  against  them ;  and  no  dividend  has  yet  been  paid 
or  declared  under  such  fiat,  nor  has  either  of  them  obtained  his  certificate  thereunder. 

On  the  22nd  of  October,  1847,  a  fiat  in  bankruptcy  was  duly  issued  against  the 
said  William  Willis,  under  which  he  was  duly  declared  bankrupt;  and  P.  Johnson  was 
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appointed  official  assignee,  and  S.  Birchall  and  the  said  J.  Brook  and  J.  Brown  weie 
chosen  and  appointed  creditors'  assignees  under  the  said  fiat.  No  dividend  has  been 
jDaid  or  declared  under  such  fiat,  noi'  has  the  said  William  Willis  obtained  his  certificate 
thereunder. 

The  said  bill  for  29661.  5s.  4d.  was  duly  presented  for  payment  when  due,  but 
was  dishonoured  by  non-payment  on  the  21st  of  January,  18i8,  and  still  remains 
wholly  unpaid. 

On  the  18th  of  May,  1848,  the  said  J.  Brook,  U.  Brook,  G.  H.  Brook,  and  T.  B. 
Golden  exhibited  a  proof  under  the  .said  fiat,  and  were  admitted  creditor-s  for  the  sum 
of  148.31.  2s.  8d.  against  the  estate  of  the  said  William  Willis. 

On  the  12th  of  July,  1848,  J.  Taylor  and  R  Sanderson,  two  creditors  who  had 
])roved  debts  unflei'  the  said  fiat  against  William  Willis  to  the  amount  of  .501.  each, 
presented  their  petition  to  the  Vice-Chancellor  acting  in  bankruptcy,  alleging  that, 
inasmuch  as  the  said  sum  of  14831.  2s.  8d.,  so  proved  as  aforesaid  upon  the  said 
guarantee,  was  a  contingent  liability  only,  and  not  an  existing  debt  or  a  debt  payable 
on  a  contingency  at  the  time  of  the  issuing  forth  of  the  said  fiat  against  the  said 
William  Willis,  the  same  was  not  such  a  debt  as  ought  to  have  been  admitted  to  proof 
under  the  said  fiat,  and  pi-aying  that  the  said  proof  might  be  expunged. 

The  question  for  the  opinion  of  this  Court  was,  whether  the  said  J.  Brook,  R.  Brook, 
G.  H.  Brook,  and  T.  B.  Golden,  [534]  were  entitled  to  prove  against  the  estate  of 
William  Willis,  the  bankrupt,  in  respect  of  the  guarantee  above  set  forth. 

The  case  was  argued  in  Easter  Term  last  (April  26). 

Martin,  for  the  creditors,  for  the  admission  of  the  proof,  contended,  first,  that  the 
undertaking  of  the  bankrupt  was  an  original  undertaking  or  absolute  contract  with 
Messis.  J.  Brook,  Jones,  &  Co.,  and  was  not  in  the  nature  of  an  ordinary  guarantee — 
but  the  Court  were  clearly  of  opinion  that  it  was  a  guarantee;  and,  secondly,  assuming 
the  insti'ument  to  be  a  guarantee,  that  the  claim  ai'ising  out  of  it  was  "a  debt  payable 
upon  a  contingency,"  within  the  true  meaning  of  the  56th  section  of  the  6  Geo.  4, 
c.  16  ;  (a)  and  he  relied  upon  Ex  parte  Mi/er.%  In  re  H.  Sndell  (Mont.  &  B.  229),  Ex  parte 
Tindall  (Mont.  462),  Ex  parte  Lewis  (1  Mont.  &  M'A.  426),  Ex  parte  Simp.ion  (f  Mont. 
&  A.  544),  Ex  parte  Grundy  (1  Mont.  &  M'A.  293),  and  Exparte  Caswell  (2  P.  Wms.  49) ; 
and  he  refeired  to  the  several  sections  immediately  preceding  the  56th  section  of  the 
6  Geo.  4,  c.  16.  [Parke,  B.,  in  the  course  of  the  argument,  referred  to  Thompson  v. 
Thomjnon  (2  Bing.  N.  C.  168).] 

[535]  Bramwell,  contra,  cited  the  following  cases  : — Abbotts  v.  Eicks  (5  Bing.  N.  C. 
578),  Lane  v.  Burghart  (3  M.  &  G.  597),  Toppin  v.  Field  (4  Q,.  B.  386) ;  and  he  referred 
to  Exparte  Meyer  (12  Jur.  447). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  we  shall  certify  our  opinion  to  Vice-Chancellor  Knight 
Bruce,  that  Joseph  Brook  &  Co.  are  entitled  to  prove  against  the  estate  of  William 
Willis,  the  bankrupt,  in  respect  of  the  guarantee  set  forth ;  and  we  proceed  to  state 
our  reasons  for  that  opinion.  The  facts  of  the  case  necessary  to  raise  the  question  are 
very  few.  In  Mai'ch,  1847,  Messrs.  Wilkins  &  Evans  bought  some  wool  of  Joseph 
Brook  &  Co.,  for  about  29661.,  payable  by  the  buyer's  acceptance  at  eight  months  from 
the  I8th  of  May  following.  Joseph  Brook  &  Co.,  before  the  sale  was  completed, 
required  some  security  or   guarantee,  and    to  induce    them    to  make    the    bargain, 

(a)  The  56th  section  of  the  6  Geo,  4,  is  re-enacted  by  the  12  &  13  Vict.  c.  106, 
s.  177,  which  enacts,  "That,  if  any  bankrupt  shall,  before  the  issuing  of  the  fiat,  or 
the  filing  of  a  petition  for  adjudication  of  bankruptcy,  have  contracted  any  debt 
payable  upon  a  contingency,  which  shall  not  have  happened  before  the  issuing  of  such 
fiat,  or  the  filing  of  such  petition,  the  person  with  whom  such  debt  has  been  contracted, 
may,  if  he  think  fit,  apply  to  the  Court  to  set  a  value  upon  such  debt,  and  the  Court 
is  hereby  required  to  ascertain  the  value  thereof,  and  to  admit  such  person  to  prove 
the  amount  so  ascertained,  and  to  receive  dividends  thereon  ;  or  if  such  value  shall 
not  be  so  ascei'tained  before  the  contingency  shall  have  happened,  then  such  person 
may,  after  such  contingency  shall  have  happened,  prove  in  respect  of  such  debt,  and 
receive  dividends  with  the  other  creditors,  not  disturbing  any  former  dividends,  pro- 
vided such  person  had  not,  when  such  debt  was  contracted,  notice  of  any  act  of  bank- 
ruptcy by  such  bankrupt  committed." 
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William  Willis,  the  bankrupt,  in  consideration  of  11.  per  cent.,  signed  the  following 
guarantee.  (His  Lordship  stated  it  in  substance.)  Upon  this  guarantee  being  given, 
the  wools  were  delivered  ;  and  Joseph  Brook  &  Co.  drew  on  the  buyers  for  the  price  of 
the  wool.  The  bill  of  Exchange  was  duly  accepted,  and  was  payable  on  the  21st  of 
January,  1648.  A  fiat  in  bankruptcy  duly  issued  against  Wilkins  &  Evans  on  the  •2i3th 
of  October,  1847,  and  no  dividend  has  yet  been  paid  or  declared  under  such  fiat. 
A  short  time  before  this,  viz.  on  the  22nd  of  October,  1847,  a  fiat  in  bankruptcy  was 
duly  issued  against  William  Willis,  and  no  dividend  has  yet  been  declared  under 
such  fiat. 

The  bill  of  exchange  was  duly  presented  for  payment,  was  dishonoured,  and  still 
remains  wholly  unpaid  ;  and  the  question  is,  whether  the  claim  upon  such  a  guarantee 
[536]  is  proveable  under  the  fiat  against  William  Willis  under  the  6  Geo.  4,  c.  16, 
s.  56,  the  bankruptcy  of  William  \\  illis  having  occurred  before  any  claim  or  demand 
did  or  could  arise  on  the  guarantee ;  and  we  are  of  opinion  that  it  is  proveable, 
notwithstanding  the  fact  that  no  claim  or  demand  under  the  guarantee  existed  at  the 
time  of  the  bankruptcy. 

The  question  turns  upon  this,  whether  the  claim  arising  out  of  such  a  guarantee 
is  to  be  considered  as  "a  debt  payable  upon  a  contingency,"  within  the  meaning 
of  the  56th  section  referred  to,  or  is  a  mere  "liability,"  sounding  (as  the  phrase  is) 
in  damages,  like  a  promise  to  indemnify,  and  therefore  not  the  subject  of  proof  under 
a  Hat  in  bankruptcy.  The  question,  in  another  shape,  has  already  been  the  subject  of 
much  legal  discussion,  and  not  of  uniform  decision.  It  is  necessary,  therefore,  to 
advert  to  some  of  the  cases,  and  especially  to  two  recent  ones. 

In  Ex  jKirte  A djiei/  (Cowp.  460),  where  a  bankrupt  had  guaranteed  the  due  payment 
of  a  promissory  note,  which  did  not  become  due  till  after  the  commission,  the  claim 
was  held  not  proveable.  Lord  Mansfield  holding  it  to  be  a  mere  collateral  undertaking 
to  pay  if  another  did  not. 

It  is  only  by  statute  that  a  promissory  note  or  bill  of  exchange  (due  after  the 
commission  or  fiat)  is  proveable  against  a  party  to  it ;  the  question  is,  whether  a 
person  who  guarantees  a  bill  of  exchange  or  promissory  note,  which  is  not  dishonoured 
till  after  his  bankruptcy,  is  not  now,  b}'  virtue  of  the  56th  section  of  the  6  Geo.  4, 
e.  16,  in  the  same  situation,  as  to  a  proof,  as  the  party  to  the  bill  or  note  was  before 
that  statute. 

In  Ex  parte  Minei  (14  Ves.  189),  it  was  held  by  Lord  Eldon,  that,  where  a  bank- 
rupt had  guaranteed  the  repayment  of  money  lent  to  one  William  Williams  on  one 
month's  notice  being  given,  and  the  notice  had  not  been  given  before  the  bank-[537]- 
ruptcy,  no  proof  could  be  made,  for  want  of  such  notice,  the  deit  being  a  contin- 
gent debt.  This  was  before  the  passing  of  the  6  Geo.  4  ;  and  it  may  be  inferred, 
that,  had  the  case  occurred  after  that  statute.  Lord  Eldon  would  have  admitted  the 
proof. 

In  hoorman  v.  Nash  (9  B.  &  C.  145),  it  was  held,  that  a  demand  for  goods  barga,ined 
and  sold  to  a  bankrupt,  deliverable  at  a  future  day  (after  the  bankruptcy)  and  not 
accepted  in  con.sequcnce  of  it,  is  not  proveable  as  a  contingent  debt,  on  the  ground 
that  the  claim  would  be  not  for  the  price  of  the  goods,  but  for  damages  for  not 
accepting  them,  which,  being  unliquidated,  could  not  be  the  subject  of  a  proof. 

In  Attwood  v.  Farlridge  (4  Bing.  209),  a  policy  of  insurance  was  assigned  as  a 
security,  and  the  bankrupt,  as  surety  for  the  debtor,  covenanted  that  the  debtor,  should 
duly  pay  the  premium,  and  an  action  was  brought  against  the  bankrupt  for  the  premium, 
which  t"he  plaintiffs,  the  assignees  of  the  policy,  paid  after  the  bankruptcy  ;  a  question 
arose  whether  this  claim  was  barred  by  the  certificate,  and  it  was  held  that  it  was  not, 
on  the  ground  that  it  was  not  a  debt,  but  a  claim  to  unliquidated  damages,  which 
could  not  be  proved  under  the  commission,  and  to  which,  therefore,  the  certificate 
was  no  bar. 

In  Ex  parte  T.  Thompmn,  In  re  IVijatl  and  Henry  Thompson  (Mont.  &  B.  219) 
(November,  1833),  it  was  decided  by  the  Court  of  Review,  consisting  of  the  Chief 
Judge  Erskine,  Sir  J.  Cross,  and  Sir  G.  Rose,  that,  if  the  surety  for  an  aimuity 
covenant  to  pay  the  annuity,  on  default  made  by  the  grantor,  and  the  surety  become 
bankrupt  before  default,  the  value  of  the  annuity  is  not  proveable  as  a  contingent 
debt.  This  was  decided  on  the  ground  that  there  was  not  any  debt  due  at  the 
time  of  the  covenant;  and  the  Court  appears  to  distinguish  an  annuity  from  other 
cases  where  there  is  already  in  existence  au  actual  debt  capable  of  being  guaranteed. 


1328  THE    AMBERGATE,  NOTTINGHAM    AND    BOSTON,  AND  4  EX.  538 

[538]  In  Ex  parte  Myers  and  Others,  In  the  Matter  of  H.  Sudell  (Mont.  &  B.  229), 
the  Court  of  Review,  consisting  of  the  same  Judges,  had  previously  (January,  1832), 
decided  a  case  not  distinguishable  from  the  present.  Henry  Sudell  had  guaranteed 
to  Myers,  Ewait,  &  Co.  a  certain  amount,  viz.  12,0001.,  in  consideration  of  Lyne  and 
Thomas  Sudell  being  allowed  to  draw  on  Myers,  Ewart,  &  Co.  Lyne  and  Thomas 
Sudell  accordingly'  drew  on  Myers,  Ewart,  &  Co.,  who  accepted  the  bills  on  the  faith 
of  the  guaranteed.  Henry  Sudell  became  bankrupt  before  some  of  the  bills  were 
payable.  Messrs.  Ewart  &  Co.  paid  their  acceptances,  and  then  claimed  to  prove 
under  Henry  Sudell's  commission  the  sum  due  under  the  guarantee  in  respect  of  such 
bills.  The  commissioners  rejected  the  proof,  and  the  question  came  before  the  Court 
of  Review  on  an  appeal  from  their  decision.  All  the  Judges  were  clearly  of  opinion 
that  the  proof  ought  to  be  admitted,  and  one  of  them  (who  had  had  great  experience 
in  bankruptcy.  Sir  G.  Rose),  said,  "He  never  knew  it  doubted  that  a  debt  on  a 
guarantee,  when  the  contingency  had  happened,  could  be  proved  ; "  adding,  "  Xo  man 
ever  thought  of  objecting  that  a  guarantee  was  not  a  debt :  but  the  difficulty  was  as 
to  its  being  a  contingency." 

In  Ex  parte  Sir  C.  Marshall,  In  re  Fox  (Mont.  &  B.  242 ;  2  Deac.  &  C.  589),  the 
Court  of  Review  allowed  a  claim  to  be  entered  in  a  case  where  the  bankrupt  had  given 
an  indemnity  bond  ;  but  the  amount  of  the  damage  had  not  been  ascertained  at  the 
time  of  the  claim  to  prove.  Subsequently,  the  amount  of  damage  having  been  ascer- 
tained, an  application  was  made  to  turn  the  claim  into  an  actual  proof ;  but  the  Com- 
missioners, the  late  Mr.  Meri\ale,  Mr.  Fonblanque,  and  Mr.  Holroyd,  rejected  the 
proof,  and  gave  seriatim  (S.  C.  1  Mont.  &  A.  118)  their  learned  and  elaborate  reasons 
for  differing  from  the  Court  of  Review,  and  incidentally  they  threw  some  doubt  upon 
the  Case  of  Ex  parte  Myers. 

[539]  Now,  in  this  case  we  think  we  are  not  called  upon  to  decide  whether  the 
Commissioners,  and  the  Court  of  Review  afterwards  (S.  C.  1  Mont.  &  A.  14-5; 
3  Deac.  &  C.  120),  decided  correctly  with  reference  to  a  proof  on  an  indemnity  bond, 
which  would  occasion,  not  a  debt,  but  a  claim  for  damages  ;  and  vi-e  do  not  mean  to 
express  any  opinion  to  the  contrary.  The  question  before  us  is  the  same  as  in 
Ex  parte  Myers;  and  we  think  that  case  was  rightly  decided,  and  that  a  claim  on  a 
guarantee  for  a  sum  certain,  when  due,  is  proveable  as  a  debt,  and,  before  it  is  due,  is 
proveable  as  a  debt  due  on  a  contingency.  Ex  parte  Mind  is  a  very  strong  authority 
for  saying  that  a  claim  on  a  guarantee  to  pay  a  sum  certain  is  a  contingent  debt,  and 
is,  therefore,  proveable,  although  the  contingency  may  not  have  happened  before  the 
bankruptcy. 

These  are  the  grounds  on  which  we  have  formed  the  opinion  we  have  proposed  to 
certify  to  the  Vice-Chancellor,  and  we  have  thought  it  i-ight  to  state  thus  publicly  the 
reasons  for  our  judgment. 

A  certificate,  in  accordance  with  the  preceding  judgment,  was  afterwards  sent  to 
Vice-Chancellor  Knight  Bruce. 

[540]  The  Ambergate,  Nottingham,  and  Boston,  and  Eastern  Junction 
Railway  Company  v.  Mitchell.  Nov.  13,  1849. — The  Act  under  which  a 
Railwa}'  Company  was  formed  provided,  that,  for  the  purpose  of  voting,  each  sum 
of  2.51.  of  the  capital  of  the  Company  should  be  considered  as  representing  one 
share  ;  and  that  no  person  should  be  entitled  to  vote  in  respect  of  any  less  pro- 
portion of  the  capital  than  that  sum. — Under  the  22nd  section  of  the  8  Vict.  c.  16, 
the  Company  were  empowered  to  make  calls ;  and,  by  the  90th  section,  the 
directors  were  authorised  to  exercise  all  the  powers  of  the  Company,  except  as  to 
matters  directed  by  that  and  the  special  Act,  to  be  transacted  by  a  general 
meeting  of  the  Company ;  but  by  neither  of  these  Acts  was  it  directed  that  calls 
should  be  made  at  a  general  meeting  of  the  Company.  The  special  Act  directed 
that  an  interval  of  three  months  should  elapse  between  the  making  of  successive 
calls.  Calls  were  made  by  the  Company  at  first  on  shares  of  the  amount  of  2-51. 
each,  which  shares  were  afterwards  reduced  by  them  to  201.  each.  The  directors, 
on  the  nth  of  Januai-y,  passed  a  resolution  for  a  call  to  be  paid  on  the  1.5th  of 
the  Februar}'  following;  and  they  passed  a  second  resolution  on  the  8th  of  May, 
for  a  call  p.ayable  on  the  19th  of  June. — In  an  action  against  a  shareholder  by  the 
Company  for  these  two  calls — Held,  first,  that  the  shares  were  valid,  although 
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they  were  less  than  251.  each,  and  had  been  altered  to  201.  Secondly,  that  the 
directors  were  empowered  to  make  the  calls ;  and,  thirdly,  that  a  proper  interval 
had  elapsed  between  the  making  of  the  two  calls. 

[S.  C.  6  Kailw.  Cas.  235 ;  19  L.  J.  Ex.  89.] 

Debt  for  calls.  The  defendant  pleaded,  first,  never  indebted ;  secondly,  that  he 
was  not  a  shareholder  modo  et  forma ;  upon  which  pleas  the  plaintiffs  joined  issue ; 
and  thirdly,  fraud  and  conn,  to  which  the  plaintiffs  replied  de  injuria,  and  issue  was 
joined  thereon. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last 
Trinity  Term,  it  appeared  that,  by  the  9  &  10  Vict.  c.  cxlv.,  the  Act  under  which  the 
Company  was  formed,  the  capital  of  the  Company  was  to  be  divided  into  such  a 
number  of  shares  as  would  admit  of  their  being  distributed  amongst  the  subscribers, 
&c.,  consistently  with  the  provisions  thereinafter  contained  ;  provided  that,  for  the 
purpose  of  voting,  each  sum  of  251.  of  the  capital  of  the  Company  should  be  considered 
as  representing  one  share ;  and  no  person  should  be  entitled  to  vote  in  respect  of  any 
less  proportion  of  the  capital  than  the  sum  of  251.  The  shares  at  the  outset  were  of 
the  value  of  251.  each,  but  the  Company  afterwards  lowered  them  to  201.  each.  The 
22nd  section  of  the  Companies  Clauses  Consolidation  Act,  S  Vict.  c.  16,  enacts,  "that 
it  shall  be  lawful  for  the  Company  from  time  to  time  to  make  such  calls  of  money 
upon  the  respective  shareholders,  in  respect  of  the  amount  of  capital  respectively  sub- 
scribed or  owing  by  them,  as  they  shall  think  fit,  provided  that  twenty-one  days' 
notice  at  least  be  given  of  each  call :  and  that  no  call  exceed  the  prescribed  amount, 
if  any  ;  and  that  suc-[541]  cessive  calls  be  not  made  at  less  than  the  prescribed  interval, 
if  any  ;  and  that  the  aggregate  amount  of  calls  made  in  any  one  year  do  not  exceed 
the  prescribed  amount,  if  any  ;  and  every  shareholder  shall  be  liable  to  pay  the 
amount  of  the  calls  so  made  in  respect  of  the  shares  held  by  him,  to  the  persons  and 
at  the  times  and  places  from  time  to  time  appointed  by  the  Company."  And  by  the 
90th  section,  "  with  respect  to  the  powers  of  the  directors  and  the  powers  of  the 
Company  to  be  exercised  in  general  meeting,"  it  is  enacted,  "  that  the  directors  shall 
have  the  management  and  superintendence  of  the  affairs  of  the  Company,  and  they 
may  lawfully  exercise  all  the  powers  of  the  Company,  except  as  to  such  matters  as  are 
directed  by  this  or  the  special  Act  to  be  transacted  by  a  general  meeting  of  the 
Company  ;  but  all  the  powers  so  to  be  exercised  shall  be  exercised  in  accordance  with 
and  subject  to  the  provisions  of  this  and  the  special  Act ;  and  the  exercise  of  all  such 
powers  shall  be  subject  also  to  the  control  and  regulation  of  any  general  meeting 
specially  convened  for  the  purpose,  but  not  so  as  to  render  invalid  any  act  done  by 
the  directors  prior  to  any  resolution  passed  by  such  general  meeting."  The  special 
Act  required  that  three  months  at  least  should  elapse  between  successive  calls.  The 
calls  in  respect  of  which  the  action  was  brought  were  made  by  the  directors,  and  not 
by  the  Company  at  a  general  meeting;  but  neither  by  the  Companies  Clauses  Con- 
solidation Act  nor  by  the  special  Act" is  it  required  that  the  power  of  making  calls 
should  be  exercised  at  a  general  meeting. 

The  resolution  for  the  first  call  was  made  on  the  11th  of  January,  the  call  to  be 
paid  on  the  15th  of  February ;  the  resolution  for  the  second  call  was  made  on  the 
8th  of  May,  the  call  to  be  paid  on  the  19th  of  June. 

It  wasthereupon  objected,  on  the  part  of  the  defendant,  that  the  plaintiffs  ought 
to  be  nonsuited,  on  the  three  fol-[542]  lowing  grounds  :— First,  that  the  Company  had 
no  power  to  create  shares  of  less  than  251.  each,  or  to  alter  their  value  when  made ; 
secondly,  that  the  directors  weie  not  empowered  to  make  calls,  but  that  the  calls  ought 
to  have  been  made  by  the  Company,  at  a  general  meeting;  and  thirdly,  that  the 
second  call  was  bad,  as  having  been  made  within  three  months  after  the  making  of 
the  previous  call.  The  Lord  Chief  Baron,  however,  refused  to  nonsuit,  and  the 
plaintiffs  had  a  verdict,  leave  being  reserved  to  the  defendant  to  move  for  a  rule  nisi 
to  enter  a  nonsuit,  or  to  reduce  the  verdict  by  the  amount  of  the  last  call. 

Humfrey  now  moved  accordingly.  The  Company  had  no  power  to^  create  shares 
of  less  than  251.  each,  that  sum  being  the  amount  fixed  by  the  Act.  No  person  is  to 
be  entitled  to  vote  who  possesses  one  of  the  shares  of  201.  There  might,  therefore  be 
many  holders  of  one  share  who  would  not  be  entitled  to  vote.  [Alderson,  B.  The 
alteration  cannot  deprive  any  one  of  his  rights.  If  a  person  has  an  interest  in  the 
Company  to  the  extent  of  251.,  he  has  a  share  and  a  quarter :  that  is  all.  J     Ihe  value 
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of  the  shares  having  been  once  fixed,  the  Company  could  not  change  the  amount. 
[Parke,  B.  There  is  nothing  in  these  Acts  to  compel  the  Company  to  fix  the  amount 
once  for  all.]  In  the  second  place,  the  calls  were  not  made  by  the  Company  at  general 
meetings.  By  the  90th  section  of  the  8  Vict.  c.  16,  the  powers  of  the  Company  are 
"to  be  exercised  only  in  general  meeting;"  and  by  the  22nd  section  of  that  Act,  "it 
shall  be  lawful  for  the  Company  from  time  to  time  to  make  such  calls."  And,  thirdly, 
three  months'  interval  is  lequired  to  elapse  between  successive  calls  ;  but  here  the 
first  call  was  payable  on  the  15th  of  February,  and  the  second  call  was  made  on  the 
8th  of  May  ;  the  interval,  therefore,  was  less  than  three  months,  and  the  second  call 
was  not  valid. 

[543]  Pollock,  C.  B.  1  think  there  ought  to  be  no  rule.  It  has  been  already 
said  by  one  of  my  learned  brothers,  that  there  is  nothing  in  the  special  Act  which 
prevents  the  Company  from  making  shares  of  less  than  251.  each  ;  and  therefore  it  is 
no  objection  to  these  shares  that  they  are  but  201.  each.  The  next  objection  is,  that 
the  directois  made  these  calls  ;  but  they  were  competent  to  do  so,  as  they  may  do  all 
things  except  such  as  are  to  be  done  by  the  shareholders  at  a  general  meeting  ;  and 
there  is  nothing  in  the  Act  which  makes  it  necessary  that  the  Company  should  make 
calls  at  a  general  meeting.  The  third  objection  is,  that  the  proper  interval  had  not 
elapsed  between  the  making  of  the  two  calls.  But  if  the  11th  of  January  is  to  be 
taken  as  the»time  of  the  making  of  the  first  call,  then  the  Sth  of  May  is  the  time  when 
the  second  call  was  made.  If,  however,  the  15th  of  February  is  to  be  taken  as  the 
date  of  the  first  call,  then  the  date  of  the  second  call  is  the  19th  of  June.  In  either 
case  the  interval  between  the  making  of  the  calls  is  more  than  three  months.  We 
cannot  construe  the  time  of  the  making  of  the  call  to  be  the  time  when  the  call  is 
payable  in  one  case,  and  in  -the  other  ease,  the  time  when  the  resolution  for  the 
call  is  made. 

Parke,  B.  I  am  of  the  same  opinion.  It  is  quite  clear  that  none  of  these  objec- 
tions are  well  founded.  It  is  perfectly  competent  to  the  directors  to  make  shares  of 
201.  each,  although  the  shareholders  have  no  vote,  except  they  possess  an  interest  in 
respect  of  the  capital  of  the  Company  to  the  extent  of  251.  The  directors  are  not 
bound  to  make  their  election  as  to  the  amount  of  the  shares  once  for  all.  Secondly, 
the  directors  may  exercise  all  the  powers  of  the  Company,  except  those  which  are  to 
be  exercised  by  the  Company  at  their  general  meeting;  and  the  power  of  making  calls 
is  not  such  a  power  as  is  required  to  be  so  exercised.  Thirdly,  the  word  ''call"  is 
capable  of  three  mean-[544]-ings.  It  may  either  mean  the  resolution,  or  its  notification, 
or  the  time  when  it  becomes  payable.  It  must  mean  either  one  of  these  three.  In 
any  view  of  the  meaning  of  the  term,  an  interval  of  more  than  three  months  has 
elapsed  in  this  case  between  the  making  of  the  successive  calls.  It  is  probable  that 
the  legislature  intended  that  the  days  of  payment  should  not  be  nearer  to  each  other 
than  three  months,  as  it  might  be  deemed  inconvenient  to  the  shareholders  to  find  capital 
at  shorter  intervals.     It  is,  however,  unnecessary  to  give  any  opinion  upon  that  point. 

Alderson,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused. 

[545]    Exchequer  Reports.    Michaelmas  Vacation,  13  Vict. 

Skelton  and  Others  v.  Rushby  and  Others.  Dec.  3,  18-19. — To  an  action  by 
churchwardens  and  overseers  on  a  bond  given  to  them  under  the  59  Geo.  3,  c.  12, 
s.  7,  by  an  assistant  overseer  of  the  parish  of  G.,  the  defendant  pleaded,  that, 
before  breach  of  the  condition,  the  parish  of  G.  was  in  a  union  according  to  the 
7  &  8  Vict.  c.  101,  of  which  union  there  was  a  board  of  guardians,  and  that  the 
bond  was  not  put  in  suit  by  them  : — Held,  that  the  plea  was  bad  in  substance, 
inasmuch  as  the  7th  section  of  the  7  &  8  Vict.  c.  101,  only  applies  to  such  bonds 
taken  under  the  59  Geo.  3,  c.  1 2,  as  are  not  contrary  to  the  rules  of  the  commis- 
sioners, and  which  the  board  of  guardians  elect  to  put  in  suit. — Semble,  that  the 
effect  of  that  section  is  not  to  transfer  such  bonds  to  the  board  of  guardians,  but 
only  to  give  them  the  powers  of  the  vestry  in  contiolling  suits  upon  the  bonds. 

[S.  C.  19  L.J.  M.  C.  29.] 

Debt  on  bond,  by  John  Skelton  and  John  Brown,  churchwardens,  and  Whitham 
Smith  and  Henry  Brown,  overseers  of  the  poor,  foi-  the  time  being,  of  the  parish  of 
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Great  Grimsby,  in  the  county  of  Lincoln.  The  declaration  stated,  that  the  defendants, 
George  Rushby,  William  Dann,  and  James  Wardale  Bowman,  theretofore,  to  wit,  on 
&c.,  by  their  certain  writing  obligatory  (profert)  acknowledged  themselves  bound  to 
Charles  Percival  Loft  and  John  Brown,  the  then  churchwardens,  and  to  John 
Phillipson  and  Marmadnke  Walker,  the  then  overseers  of  the  poor  of  the  said  parish, 
in  the  sum  of  5001.  ;  the  .said  sum  to  be  paid  to  the  said  churchwardens  and  overseers, 
and  their  successors  for  the  time  being.  It  then  set  out  the  condition  of  the  bond, 
which  recited  the  appointment  of  the  defendant  Rushby  as  assistant  overseer,  under 
the  59  Geo.  3,  c.  12,  and  that  the  other  defendants  had  agreed  to  become  his  sureties 
foi'  the  due  execution  of  his  duties  as  such  assistant  overseer ;  and  assigned  as  a 
breach  the  non-accounting  by  the  defendant  Rushby  of  divers  sums  of  money  received 
by  him  for  rates,  atid  non  payment  of  the  same  by  the  other  defendants  to  the 
plaintiffs.  The  defendant  Dann  [546]  pleaded  (with  other  pleas)  as  follows : — That 
the  wilting  obligatory  in  the  declaration  mentioned  was  made  and  entered  into,  and 
the  said  George  Rushby  was  appointed  such  assistant  overseer  as  in  the  condition  of 
the  said  writing  obligatory  mentioned  respectively,  before  the  making  and  passing  of 
a  certain  Act  of  Parliament  made  and  passed  in  the  session  of  Parliament  holden  in 
the  7th  and  8th  years  of  the  reign  of  her  present  Majesty,  for  the  farther  amendment 
of  the  laws  relating  to  the  poor  in  England  ;  that,  before  the  committing  of  the 
breaches  of  the  condition  in  the  declaration  mentioned,  to  wit,  on  &c.,  and  thence 
continually  hitherto,  the  parish  of  Great  Grimsby,  in  the  said  condition  mentioned, 
was  and  is  situate  in  an  union,  to  wit,  the  Caistor  Poor  Law  L^nion,  the  same  then  and 
during  all  that  time  being  an  union  according  to  the  true  intent  and  meaning  of  the 
said  statute,  and  of  which  said  union  there  was  and  is,  during  all  the  time  aforesaid, 
a  board  of  guardians,  according  to  the  force,  form,  and  effect  of  the  statutes  for  the 
administration  of  the  laws  relating  to  the  poor  in  England  ;  that  this  action  hath  not 
been  brought,  nor  hath  the  said  bond  been  put  in  suit  by  this  action,  by  the  board 
of  guardians  of  the  said  Caistor  Poor  Law  Union,  in  which  the  said  parish  of  Great 
Grimsby  is  so  situate  as  aforesaid.     Verification. 

Demurrer  and  joinder  therein. 

T.  Jones,  in  support  of  the  demurrer.  This  action  is  brought  on  a  bond  given  to 
the  churchwardens  and  overseers  of  the  poor  under  the  provisions  of  the  59  Geo.  3, 
e.  12,  s.  7  ;  and  the  question  is,  whether  the  right  of  the  churchwardens  and  overseers 
for  the  time  being  to  sue  on  that  bond  is  taken  away  by  the  7  &  8  Vict.  c.  101,  s.  Bl. 
The  former  statute  enacts,  that  "every  such  bond  shall  be  made  to  the  churchwardens 
and  overseers  of  the  poor,  and  may,  on  any  breach  of  the  condition  thereof,  lie  put  in 
suit  by  and  in  the  names  of  the  churchwardens  and  overseers  [547]  of  the  poor  for 
the  time  being,  by  direction  of  the  vestry  or  select  vestry."  The  61st  section  of  the 
7  &  8  Viet.  c.  101,  enacts,  that  "  whenever  any  parish,  for  which  such  collector  or 
assistant  overseer  may  be  appointed,  is  situate  in  an  union,  or  is  governed  by  a  board 
of  guardians,"  every  bond  given  in  pursuance  of  the  59  Geo.  3,  c.  12,  or  of  the  2  &  3 
Vict.  c.  84,  "and  not  contrary  to  the  rules  of  the  said  commissioners,  shall,  if  the 
guardians  shall  see  fit,  be  put  in  suit  by  the  board  of  guardians  of  the  union  in  which 
the  parish  or  district  for  which  the  officer  acts  or  has  acted  may  be  situated,  notwith- 
standing that  such  bond  or  security  may  have  been  originally  given  to  the  overseers 
of  a  parish  or  to  any  other  persons."  [Alderson,  B.  The  statute  only  says  that  the 
bond  shall  be  put  in  suit  by  the  board  of  guardians,  if  they  shall  see  fit ;  but  the  plea 
does  not  aver  that  they  have  thought  fit,  and,  consistently  with  every  allegation,  they 
may  have  directed  the  present  plaintiff's  to  put  the  bond  in  suit] 

Hugh  Hill,  contra.  The  7  &  8  Vict.  101,  s.  61,  has  impliedly  repealed  the  7th 
section  of  the  59  Geo.  3,  c.  12.  The  action  is  not  brought  by  the  churchwardens 
and  overseers  who  were  obligees,  but  by  the  churchwardens  and  overseers  for  the 
time  being ;  and  there  cannot  be  two  concurrent  actions  by  parties  neither  of  whom 
are  obligees.  The  words  of  the  7th  section  of  the  59  Geo.  3,  c.  12,  are  "  may  be  put 
in  suit."  In  the  17th  section,  where  the  enactment  is  imperative,  the  word  "shall 
is  used.  Imperative  language  is  also  made  use  of  in  the  7  &  8  Vict.  c.  101,  s.  61, 
evidently  shewing  the  intention  of  the  legislature,  that,  after  the  passing  of  that  Act, 
actions  on  bonds  within  its  provisions  should  be  brought  in  the  name  of  the  guardians. 
[Parke,  B.  If  so,  no  one  could  put  the  bonds  in  suit,  although  the  guardians  might 
not  choose  to  do  so  ;  so  that  the  right  of  action  would  be  suspended  until  the  guardians 
made  their  election.]     The  right  of  action  [548]  is  in  them,  but  they  are  not  bound 
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to  sue.  Affirmative  words  in  a  statute,  inconsistent  with  those  of  a  former  Act, 
operate  as  a  repeal  of  it :  Lang  v.  Spictr  (I  M.  &  W.  1 29),  Fai/et  v.  Folei/  (2  Birig.  N.  C. 
679).  [Alderson,  B.  Where  is  the  inconsistency  in  these  two  enactments?  The 
latter  does  not  give  a  I'ight  of  action  in  the  name  of  the  guardians,  but  only  says  that 
the  bonds  shall  be  "put  in  suit"  by  them  if  they  think  tit ;  the  former  contains  the 
words  "by  and  in  the  names  of  the  churchwardens  and  overseers."  Therefore, 
parishes  not  in  an  union  must  have  the  consent  of  the  vestry  or  select  vestry,  but, 
if  in  an  union,  the  consent  of  the  guardians.]  The  words,  "shall  be  put  in  suit  by 
the  board  of  guardians,"  ai'e  used  in  the  same  sense  as  "the  action  shall  be  brought 
by  the  board  of  guardians."  [Parke,  B.  A  similar  point  was  discussed  in  The 
Corporation  of  London  v.  Ashnrst.{c)  This  plea  cannot  be  maintained,  unless  the 
effect  of  the  7  &  8  Vict.  c.  lUl,  s.  61,  is  to  transfer  the  bond  from  the  overseers  to 
the  guardians.  But  the  statute  does  not  say  that  the  action  is  to  be  biought  in  the 
name  of  the  guardians  ;  and  it  is  not  alleged  that  the  guardians  have  elected  to  put 
the  bond  in  suit.]  In  Jmies  v.  Yates  (3  Y.  &  J.  373),  it  was  held,  that,  although  the 
consent  of  creditors  is  required  by  the  6  Geo.  4,  c.  16,  to  enable  the  assignees  of  a 
bankrupt  to  institute  a  suit  in  equity,  a  bill  which  did  not  state  such  consent  was  not 
demurrable  :  it  is  only  necessary  that  such  consent  should  be  proved  :  Smith  v.  Biggs 
(5  Sim.  391). 

T.  Jones,  in  reply.  The  board  of  guardians  are  not  a  corporation  ;  so  that  if  the 
present  plaintiffs  are  not  entitled  to  sue,  who  is  to  do  so?  Is  the  action  to  be  brought 
in  the  names  of  every  individual  member  of  the  board  of  [549]  guardians,  or  under 
the  description  of  "  the  board  of  guardians  ?  "     (He  was  then  stopped  by  the  Court.) 

Parke,  B.  The  7  &  8  Vict.  c.  101,  s.  61,  only  applies  to  such  bonds  taken  under 
the  59  Geo.  3,  c.  12,  s.  7,  as  are  not  contrary  to  the  rules  of  the  commissioners  ;  and 
it  does  not  appear  whether  or  no  this  bond  is  consistent  with  their  rules.  We  cannot 
clearly  a.scertain  from  the  61st  section  of  the  statute  of  Victoria  whether  the  intention 
of  the  legislature  was  to  transfer  these  bonds  from  the  churchwardens  and  overseers 
to  the  board  of  guardians.  But,  at  all  events,  the  right  to  sue  is  made  to  depend 
upon  the  option  of  the  guardians,  and  that  cannot  be  construed  to  mean  that  the 
bonds  are  to  be  transferied  independently  of  any  option.  It  seems  to  me,  that  the 
effect  of  that  section  is  merely  to  give  the  board  of  guardians  the  power  which  the 
vestry  or  select  vestry  formerly  had,  of  controlling  suits  on  these  bonds.  For  these 
reasons,  I  think  the  plea  is  bad  in  substance. 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that  the  only  intention 
of  the  legislature  was,  that  the  boai'd  of  guardians  should  be  in  the  same  situation  as 
the  vestry,  and  should  have  the  power  of  directing  whether  an  action  was  to  be  brought 
on  the  bond. 

KoLFE,  B.  I  have  some  doubt  on  the  main  point ;  but,  even  if  the  argument  for 
the  defendant  be  correct,  there  is  nothing  in  this  plea  to  shew  that  the  bond  is 
transfei'red  to  the  board  of  guardians. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiffs. 

[550]  John  Henry  Blagrave  v.  John  Blagrave,  Theodore  Merlin,  and 
Anne,  his  Wife,  Anthony  Blagrave,  and  Anne  Cullum.  Dec  1,  1849. — A 
testator  devised  as  follows: — I  give  to  B.  and  S.,  their  heirs,  executors,  &c.  my 
freehold  and  leasehold  estates  at  Reading,  and  I  give  full  power  and  authority 
to  B.  and  S.,  and  their  heirs,  to  accept  surienders  of  all  present  and  future  leases, 
and  grant  new  leases.  I  give  to  B.  and  S.  all  my  other  real  estate,  in  trust,  out 
of  the  rents  and  profits  thereof,  to  pay  my  wife  the  jointure  of  7001.  settled  by 
me  on  her  ;  and  also  to  pay  out  of  the  rents  and  profits  of  my  freehold  estates 
unto  ¥.  B,,  diu'ing  her  life,  an  annuity  of  1001.  ;  and  thereout  also  to  pay  C, 
during  the  joint  lives  of  her  and  F.  B.,  an  atniuity  of  3001.  ;  and,  after  the 
decease  of  F.  B.,  if  C.  should  survive  her,  to  pay  C.  an  annuity  of  4001.  ;  and, 
after  the  decease  of  C,  in  case  she  shall  have  only  one  child,  then  in  trust  to  pay 
out  of  the  rents  and  profits  of  my  said  estates,  the  yearly  sum  of  2001.  for  the 
maintenance  of  such  child,  until  he  or  she  shall  attain  the  age  of  twenty-five  years, 

(c)  Exchequer  Chamber,  July  11th,  1S48. 
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and  after  that,  in  tru.st  to  raise  the  sum  of  10001.  to  pay  to  him  or  her  at  that 
age.  And  my  will  is,  that  so  much  as  my  residuary  personal  estate  shall  fall 
short  of  paying  my  debts  and  legacies  hereby  given,  shall  be  by  my  trustees  raised 
and  paid  out  of  the  rents  and  profits  of  my  several  estates,  and'  by  mortgage  of 
all  or  any  part  thereof  ;  and  after  payment  of  the  interest  of  the  money  so  to  be 
borrowed,  and  the  expenses  of  keeping  my  estates  in  repair,  and  all  such  costs  as 
my  trustees  shall  expend  by  means  of  the  ti-usts,  in  trust  to  pay  out  of  the  overplus 
rents  and  profits  thereof,  601.  yearly,  for  the  maintenance  of  the  eldest  son  of  B., 
until  he  shall  have  attained  the  age  of  twenty-three  years  :  and  I  hereby  give  full 
power  to  my  said  trustees,  and  1  do  order  and  direct  that  they  shall  settle  a 
jointure  on  any  woman  such  eldest  son  shall  marry,  of  601.  pei-  annum  :  and  in 
trust  to  apply  the  overplus  rents  and  profits  of  my  estates  in  paying  off  the  money 
so  to  be  borrowed  on  mortgage  ;  and,  after  payment  thereof,  to  pay  the  rents  and 
profits  of  my  estates  to  B.,  during  his  life,  to  his  own  use ;  and  after  his  decease, 
then  my  trustees  shall  stand  seised  of  my  real  estates  to,  for,  and  upon  the  uses 
following :  (that  is  to  say),  to  the  use  of  J.  B.,  the  eldest  son  of  B.,  during  his 
life,  and  after  the  determination  of  that  estate,  to  the  use  of  M.  and  his  heirs 
during  the  life  of  J.  B.,  upon  trust  to  preserve  contingent  remainders  ;  and,  after 
his  decease,  to  the  use  of  the  first  son  of  J.  B.,  and  the  heirs  male  of  his  body ; 
and,  in  default  of  such  issue,  to  the  use  of  the  second,  third,  fourth,  and  all  other 
sons  of  J.  B ,  successively  in  remainder,  and  the  several  heirs  male  of  the  bodies 
of  such  sons."  There  were  similar  limitations  over  in  default  of  issue,  each  life 
estate  being  followed  by  a  gift  to  trustees  to  support  contingent  remainders  : — 
Held,  that  the  trustees  took  an  estate  in  fee  simple. 

[S.  C.  19  L.  J.  Ex.  414.     Eeferred  to,  Poad  v.  JVatson,  1855,  6  El.  &  Bl.  606;  Spence 
V.  Spence,  1862,  12  C.  B.  (N.  S.)  212  ;  Baker  v.  irhite,  1875,  20  Eq.  176.] 

By  order  of  Vice-Chancellor  Knight  Bruce,  the  following  case  was  stated  for  the 
opinion  of  this  Court : — 

John  Blagrave,  of  Calcot  Place,  in  the  county  of  Berks,  was,  at  the  time  of  making 
his  will,  and  thenceforth  up  to  and  at  the  time  of  his  death,  seised  in  fee  simple  of 
certain  lands  and  hereditaments,  situate  in  Reading,  and  in  the  parish  of  Tillhurst, 
in  the  county  of  Berks,  and  in  Barrow,  in  the  county  of  Somerset ;  and  the  said  John 
Blagrave,  on  the  6th  of  November,  1787,  duly  made,  signed,  and  published  his  last 
will  and  testament  in  writing,  executed  and  attested  in  such  manner  as  was  then 
by  law  required  for  valid  devises  of  freehold  estates  ;  and  such  will  was  (so  far  as 
material)  as  follows: — I  give  and  bequeath  unto  my  wife  Ann  Blagrave,  for  and 
during  the  term  of  her  natural  life,  my  mansion  house  and  park  situate  in  Calcot,  in 
the  parish  of  Tillhurst,  in  the  county  of  Berks,  now  in  ray  own  possession  ;  and  my 
will  is,  that  my  wife  shall  inhabit  and  [551]  dwell  in  my  said  mansion-house,  and  not 
let  the  same,  or  the  park,  or  any  part  thereof  ;  bat,  if  my  wife  shall  not  inhabit  and 
dwell  in  my  said  mansion-house,  then,  immediately  after  her  ceasing  to  inhabit  and  dwell 
therein,  my  said  mansion-house  and  park  shall  go  to  my  trustees  hereinafter  named, 
and  their  heirs,  with  any  other  freehold  estates,  in  the  same  manner  as  they  would 
go  in  case  my  said  wife  was  dead,  upon  such  trusts,  and  to  and  for  such  uses  as  are 
hereinafter  limited,  expressed,  and  declared  of  and  concerning  the  same.  And  I 
give  and  devise  unto  John  Blagrave.  of  Southcot,  and  John  Simeon,  their  heirs, 
executors,  and  administrators,  according  to  the  nature  and  tenure  of  my  several  estates 
and  interests  therein,  my  freehold  and  leasehold  messuages,  or  tenements  and  hereilita- 
ments  situate  in  lieadiiig,  in  the  county  of  Berks  ;  and  I  hereby  give  full  power  and 
authority  to  the  said  John  Blagrave,  of  Southcot,  and  to  the  said  John  Simeon,  and 
their  heirs,  to  accept  and  take  surrenders  of  all  the  present  and  future  leases  of  such 
messuages,  lands,  tenements,  and  hereditaments  as  relate  to  my  separate  estates  in 
Reading,  which  are  now,  and  shall  hereafter,  be  let  on  leases  for  years,  determinable 
on  the  decease  of  lives,  and  to  grant  new  and  fresh  leases  thereof  for  long  terms  of 
years  determinable  on  the  decease  of  three  lives,  to  be  named  in  every  such  new 
lease,  but  not  for  more  lives  at  one  and  the  .same  time,  at  and  under  the  like  annual 
reserved  rent  or  rents,  heriots,  fines  for  renewal,  covenants,  conditions,  and  agreements 
as  shall  be  contained  in  the  several  leases  thereof  at  the  respective  times  of  their  being 
surrendered  ;  and,  in  case  any  such  lifehold  estates  shall  fall  in  by  the  decease  of  all 
the  lives  by  which  the  same  shall  l)e  held,  or,  by  the  expiration  of  the  term  of  years 
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for  which  they  were  leased,  then,  either  for  such  valuable  considerations  in  money  as 
my  trustees  can  agree  for,  to  grant  new  or  fresh  leases  of  all  such  parts  thereof  for 
long  terms,  determinable  on  the  decease  of  three  lives,  &c.,  or  otherwise  to  let  the 
[552]  same  at  rack  rents,  as  my  said  trustees  shall  think  most  beneficial  for  rny  devisees. 
And  I  give  and  devise  to  the  said  John  Blagrave  and  John  Simeon,  and  their  heirs, 
my  said  mansion-house  and  park,  subject  to  my  wife's  interest  therein  under  this  my 
will  ;  and  also  all  my  other  real  estate  whatsoever  and  wheresoever  within  the  kingdom 
of  Great  Britain,  in  trust,  as  well  out  of  the  rents  and  prohts  thereof,  as  also  out  of 
the  rents  and  profits  of  my  freehold  and  leasehold  estates  in  Heading,  to  pay  unto  my 
said  wife  the  annuity,  yearly  rent-charge,  or  jointure  of  7001.,  settled  by  me  on  her 
prior  to  our  marriage,  in  such  manner  as  the  same  is  directed  to  be  paid  to  her  in  and 
by  her  marriage  settlement;  and  also  to  pay  thereout  unto  my  said  wife  during  her 
natural  life  (subject  to  the  provisoes  hereinafter  mentioned)  one  other  annuity  or 
further  clear  yearly  rent-charge  of  1001.  ;  and  also  to  pay  out  of  the  rents  and  profits 
of  all  my  freehold  estates,  and  out  of  the  rents  and  profits  of  my  leasehold  estates  in 
Reading,  unto  my  sister-in-law  Mrs.  Fi'ances  Blagrave,  during  her  life,  an  annuity  or 
clear  yearly  payment  of  1 001.  ;  and  thereout  also  to  pay  unto  my  niece  Anne  Cullum, 
duiing  the  joint  lives  of  her  and  the  said  Frances  Blagrave,  an  annuity  or  clear 
yearly  payment  of  3001.,  and  after  the  decease  of  the  said  Frances  Blagi'ave,  if  the 
said  Anne  Cullum  shall  her  survive,  then  to  pay  unto  the  said  Anne  Cullum  an 
annuity  or  clear  yearly  payment  of  4001.,  the  said  annuities  to  be  paid  to  the  said 
Anne  Cullum  into  her  own  hands,  to  and  for  her  sole  and  separate  use  ;  and  from  and 
after  the  decease  of  the  said  Anne  Cullum,  in  case  she  shall  have  only  one  child  which 
shall  survive  her,  then  in  trust  to  pay  out  of  the  rents  and  profits  of  my  said  estates 
the  clear  yearly  sum  of  2001.,  for  the  maintenance,  support,  and  education  of  such 
only  child,  until  he  or  she  shall  attain  the  age  of  twenty-five  years ;  and  from  and 
after  such  only  child  shall  have  attained  that  age,  then  in  trust,  by  the  ways  and 
means  hereinafter  mentioned,  to  levy  and  raise  the  [553]  sum  of  10,0001.,  and  pay 
the  same  to  him  or  her  at  that  age  for  his  or  her  portion  or  foitune.  (Then  followed 
further  trusts  in  the  case  of  two  or  more  children.)  And  my  will  is,  that  so  much  as 
my  residuary  personal  estate  shall  be  deficient  and  fall  short  of  paying  my  debts,  funeral 
and  testamentary  expenses,  and  the  pecuniary  legacies  hereby  given,  shall  be  by  my 
said  trustees  levied,  raised,  and  paid  by,  with,  and  out  of  the  rents  and  profits  of  my 
said  several  estates,  and  by  mortgage  of  all  or  any  part  or  parts  of  my  said  several 
estates ;  and  from  and  after  payment  of  the  interest  of  the  money  so  to  be  borrowed, 
and  the  expenses  of  keeping  my  said  estates  in  repair,  and  in  renewing  the  lease  of 
those  parts  thereof  which  are  held  under  the  Crown,  when  necessary,  and  all  such 
costs  as  my  said  trustees  shall  expend  or  be  put  unto  by  means  of  the  trusts  hereby 
reposed  in  them,  in  trust  to  pay  and  apply  out  of  the  overplus  rents  and  profits  thereof 
the  sum  of  601.  yearly,  for  the  maintenance,  schooling,  clothing,  and  pocket  money 
of  the  eldest  son  for  the  time  being  of  the  said  John  Blagrave,  of  Southcot,  in  such 
manner  as  my  said  trustees  shall  think  tit  and  proper,  until  he  shall  attain  the  age 
of  twenty-three  years ;  and  from  and  after  such  eldest  son  for  the  time  being  shall 
have  attained  that  age,  then  in  trust  to  pay  unto  him,  for  his  own  use  and  benefit, 
the  sum  of  2001.  yearly,  until  he  shall  attain  the  age  of  twenty-five  years,  and  so 
long  afterwai'ds  as  he  shall  live  single  and  unmarried  ;  and  if,  after  he  shall  have 
attained  the  age  of  twenty-five  years,  he  shall  many  with  the  entire  approbation  and 
consent  of  his  father,  then  in  trust,  during  the  joint  natural  lives  of  such  eldest  son 
and  of  his  said  father,  to  pay  to  such  eldest  son  for  the  time  being  the  clear  yearly 
annuity  or  rent-charge  of  5001.  ;  and  I  hereby  give  full  power  and  authority  to  my 
said  trustees,  and  their  heii's,  and  I  do  hereby  oixler  and  direct,  that  they  shall  settle 
a  jointure  on  any  woman  such  eldest  son  shall  marry  of  601.  pei-  annum,  neat  money, 
free  from  land  tax  and  all  other  deductions,  for  [5541  every  10001.  he  shall  receive 
as  a  portion  or  fortune  with  such  woman,  dui-ing  her  life,  if  she  survives  her  huslsand  ; 
and  in  trust  to  pay  and  apply  the  overplus  rents  and  profits  of  all  my  said  freehold 
and  leasehold  estates  in  paying  ofTand  discharging  the  principal  money  so  to  be  borrowed 
on  mortgage  as  aforesaid  ;  and  from  and  after  payment  thereof,  then  in  trust  to  pay 
the  rents  and  profits  of  all  my  said  freehold  and  leasehold  estates  unto  the  said  John 
Blagrave,  of  Southcot,  during  his  life,  to  his  own  use ;  and  from  and  aftei'  his  decease, 
then  my  trustees  and  their  heirs  shall  stand  seised  of  all  my  said  real  estates  to,  for, 
and  upon  the  uses  following:  that  is  to  say,  to  the  use  of  the  said  John  Blagrave, 
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eldest  son  of  the  said  John  Blagrave,  of  Southcot,  during  his  life  ;  and  from  and 
after  the  determination  of  that  estate,  by  forfeiture  or  otherwise,  then  to  the  use 
of  Robert  Michleu,  of  Reading,  and  his  heirs,  during  the  life  of  the  said  John 
Blagrave  the  son,  upon  trust  to  support  and  preserve  the  contingent  remainders  and 
estates  hereinafter  limited  from  being  defeated,  barred,  or  destroyed,  and  for  that 
purpose  to  make  entries,  and  bring  actions,  as  occasion  may  require ;  yet  nevertheless 
to  permit  and  suffer  the  said  John  Blagrave  the  son,  and  his  assigns,  to  receive 
and  take  the  rents  and  profits  of  the  said  hereditaments  and  premises  during  his 
life  ;  and  from  and  after  his  decease,  to  the  use  of  the  first  son  of  the  body  of  the 
said  John  Blagrave  the  son,  and  the  heii's  male  of  his  body  issuing ;  and,  in  default 
of  such  issue,  to  the  use  of  the  second,  third,  fourth,  and  all  and  every  other 
the  son  and  sons  of  the  body  of  the  said  John  Blagrave  the  son,  to  be  begotten 
severally,  successively,  and  in  remainder,  one  after  another,  in  order  and  course 
as  they  and  every  of  them  shall  be  in  seniority  of  age  and  priority  of  birth, 
and  the  several  and  respective  heirs  male  of  the  bodies  of  all  and  every  such 
son  and  sons  lawfully  issuing,  the  elder  of  such  sons  and  the  heirs  male  of  his  body 
being  always  to  be  preferred  ;  and  in  default  of  such  issue,  to  the  use  of  Thomas 
[555]  Blagrave,  second  son  of  my  niece  Frances  Blagrave  by  her  said  husband,  for 
his  life ;  and  from  and  after  the  determination  of  the  last-mentioned  estate  by 
forfeiture  or  otherwise,  to  the  use  of  the  said  Robert  Michlen  and  his  heirs,  during 
the  life  of  the  said  Thomas  Blagrave,  upon  trust,  by  the  ways  and  means  aforesaid, 
to  support  and  preserve  the  contingent  remainders  and  estates  hereinafter  limited 
from  being  defeated,  barred,  or  destroyed  ;  yet  nevertheless  to  permit  and  sutler  the 
said  Thomas  Blagrave  and  his  assigns  to  receive  and  take  the  rents  and  profits  of  the 
said  hereditaments  and  premises  during  his  life ;  and  from  and  after  the  decease  of 
the  said  Thomas  Blagrave,  to  the  use  of  the  first  son  of  the  body  of  the  said  Thomas 
Blagrave,  to  be  begotten,  and  the  heirs  male  of  the  body  of  such  first  son  lawfully 
issuing,  and,  in  default  of  such  issue,  to  the  use  of  the  second,  third,  and  fourth,  and 
all  and  every  other  the  son  and  sons  of  the  body  of  the  said  Thomas  Blagrave,  to  be 
begotten  severally,  successively,  and  in  remainder,  one  after  another,  &c.  (Then 
followed,  in  the  same  terms,  numerous  limitations  over  in  default  of  issue  and  on 
determination  of  the  respective  estates,  each  life  estate  being  followed  bjr  a  gift  to 
trustees,  to  preserve  contingent  remainders.)  Provided  always,  and  my  will  is,  that, 
from  and  after  payment  of  everything  charged  on  my  real  or  personal  estate,  the  said 
John  Blagrave,  of  Southcot,  and  the  said  John  Simeon,  their  executors  and  adminis- 
trators, shall  stand  possessed  of  my  undivided  moiety  of  the  said  leasehold  messuages, 
lands,  tithes,  and  estates  at  Reading  aforesaid,  on  trust,  and  out  of  the  rents  and 
profits  thereof,  to  keep  such  parts  thereof  as  I  let  at  rack  rents  in  good  repair,  and 
from  time  to  time  to  pay  the  overplus  thereof  to  such  and  the  same  person  and 
persons  as  shall  from  time  to  time  be  entitled  to  the  rents  and  profits  of  my  real 
estate.  Provided  further,  that  it  shall  and  may  be  lawful  to  and  for  my  said  trustees, 
and  also  to  and  for  the  person  and  persons  who  shall  from  time  to  time  be  [556]  in 
possession  of  my  several  freehold  and  leasehold  estates,  except  my  said  wife  in  respect 
of  my  said  mansion-house  and  park,  and  except  such  parts  of  my  real  estate  as  have 
been,  or  shall  be,  let  on  leases  for  lives,  for  leasing  whereof  powers  are  hereinbefore  given, 
to  demise  or  lease  the  same,  or  any  part  or  parts  thereof,  to  any  per.son  or  persons 
for  any  term  or  number  of  years  not  exceeding  seven  years,  in  possession  and  not  in 
reversion,  for  the  best  and  most  improved  rent  or  rents  which  can  or  may  be  had  or 
gotten  for  the  same,  without  taking  any  fines  (except  those  parts  of  my  estates  usually 
let  on  leases  for  lives,  which  are  always  to  be  leased  in  the  manner  before  directed) ; 
and,  in  like  manner,  to  demise  my  leasehold  estates  in  Reading  held  under  the 
Crown. 

The  testator  John  Blagrave  died  in  December,  1787,  without  having  revoked  or 
altered  his  will ;  Anne  Blagrave,  the  testator's  widow,  died  in  December,  1789  ;  John 
Simeon  died  in  February,  1824;  John  Blagrave,  of  Southcot,  died  on  the  28th  of 
February,  1827,  and  he  left  the  above-named  defendant  John  Blagrave  his  eldest  son 
and  heir-at-law. 

The  defendant  John  Blagrave  is  the  person  who  is  in  the  said  will  described  as 
John  Blagrave,  the  eldest  son  of  the  said  John  Blagrave,  of  Southcot.  Ann  Cullum, 
mentioned  in  the  will,  is  the  defendant  of  that  name,  and  is  still  living.  There  is  one 
child  of  the  said  Anne  Cullum,  namely,  the  defendant  Ann  Merlin,  who  is  also  living. 
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All  the  annuities  or  yearly  rent-cbarge.s,  given  by  the  said  will  to  other  persons 
than  the  said  Ann  CuUum,  are  determined  and  at  an  end. 

No  conveyance  or  disposition  was  made  by  the  said  Anne  Blagrave,  John  Simeon, 
and  John  Blagrave,  of  Southcot,  or  by  any  of  them  during  their  joint  lives,  or  by  the 
said  John  Simeon  and  John  Blagrave,  of  Southcot,  or  either  of  them,  after  the  decease 
of  the  said  Anne  Blagrave  and  during  tlieir  joint  lives,  or  by  the  said  John  Blagrave, 
of  Southcot,  after  the  death  of  the  said  John  Simeon,  of  the  [557]  said  several  and 
respective  messuages  or  tenements,  farms,  lands,  and  hereditaments  desciibed,  or 
mentioned,  or  referred  to  in  the  said  testator's  will,  or  any  of  them ;  nor  did  the  said 
John  Blagrave,  of  Southcot,  ever  make  any  disposition  by  will  of  such  messuages  or 
tenements,  farms,  lands,  and  hereditaments,  or  any  of  them. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendant  John  Blagrave 
is  seised  in  fee-simple,  or  for  any  and  what  estate,  of  the  lands  and  hereditaments  in 
Reading  and  Tillhurst,  in  the  county  of  Berks,  and  in  Barrow,  in  the  county  of 
Somerset,  of  which  the  said  testator,  when  he  made  his  will  thenceforth  to  his  death, 
was  seised  in  fee-simple,  or  any  and  which  of  them. 

Lloyd  (Willes  with  him),  for  John  Henry  Blagrave.  In  the  former  part  of  the 
will  the  testator  gives  his  leal  estate  to  trustees  and  their  heirs  ;  in  the  latter  part  he 
changes  the  expression,  and  gives  it  to  them  to  the  use  of  the  persons  beneficially 
entitled.  The  question,  whether  the  trustees  took  any  estate,  depends  upon  whether 
the  purposes  of  the  trust  required  it ;  and  the  same  rule  will  determine  the  extent  of 
their  estate.  These  considerations  are  altogether'  independent  of  their  minor  circum- 
stances, namely,  that  the  testator  has,  in  the  latter  part  of  the  will,  limited  the  estate 
by  way  of  use,  or  has  introduced  an  estate  which  has  no  applicability,  except  on  the 
supposition  of  its  being  a  legal  estate.  Here  the  purposes  of  the  trust  require  that 
the  trustees  should  have  the  fee.  In  Gibson  v.  Lord  Montfori  (1  Ves.  sen.  485),  the 
testator  devised  his  real  and  personal  estate  to  trustees,  their  executors,  &c.,  in  trust 
to  and  for  several  uses,  viz.  to  pay  annuities  out  of  his  personal  estate,  and,  if  that 
should  happen  to  be  deficient,  then  to  pay  the  same  out  of  his  real  estate  ;  and  all 
the  rest,  residue,  and  remainder  of  his  real  and  personal  estate  (after  provision  [558] 
made  for  payment  of  legacies),  he  gave  to  the  children  of  his  daughter,  but  if  she 
should  die  without  issue,  then  to  two  othei-  persons;  and  Lord  Hardwicke,  C,  held, 
that  the  trustees  took  the  legal  fee.  In  Wright  v.  Pearson  (Amb.  358),  the  devise 
contained  a  limitation  to  trustees  to  preserve  contingent  remainders,  and  the  same 
learned  Judge  held,  that  the  use  was  executed  in  fee-simple  in  the  trustees.  Savford 
V.  Irln/  (3  B.  &  Aid.  654)  is  an  authority  to  the  same  effect.  [Parke,  B.  This  case 
resembles  Watson  v.  Pearson  (2  Exch.  581),  with  the  exception  of  the  argument  arising 
from  the  subsequent  legal  limitation.]  It  is  immaterial  whethei-  the  testator  devises 
in  direct  terms  or  by  way  of  use.  Where  the  limitation  to  the  party  beneficially 
interested  has  been  by  way  of  use,  the  Courts  have  not  considered  that  circumstance 
sufficient  to  control  the  operation  of  the  general  rule  of  law,  that  trustees  take  the 
fee  if  the  purposes  of  the  trust  require  it.  In  Doe  d.  Terry  v.  Collier  (11  East,  377), 
the  testator  used  the  words  "  trust "  and  "  use  "  indifferently  in  various  parts  of  the 
will,  and  the  Court  did  not  apply  the  technical  meaning  to  those  terms,  but  construed 
the  will  according  to  the  rule  of  law.  The  same  was  done  in  Harton  v.  Harton  (7  T.  K. 
652)  ;  where  lands  were  devised  to  trustees  and  their  heiis,  upon  trust,  to  permit  a  feme 
covert  to  receive  and  take  the  rents  and  profits  during  her  life,  for  her  sole  and  separate 
use,  and,  after  her  decease,  to  the  use  of  the  first  and  other  sons  of  her  body,  then  to  the 
daughters  as  tenants  in  common,  with  other  like  limitations  to  other  femes  covert;  and 
Lord  Kenyon,  C.  J.,  said,  "^Yhether  this  be  an  use  executed  in  the  trustees  or  not  must 
depend  upon  the  intention  of  the  devisor,  which  is  to  be  collected  from  the  will.  This 
provision,  it  appears,  was  made  in  order  to  secure  to  the  several  femes  coveit  a  separate 
allowance  free  from  the  control  of  their  husbands,  to  effectuate  which  it  is  essentially 
necessary  [559]  that  the  trustees  should  take  the  estate  with  the  use  executed,  otherwise 
the  hu.sband  of  each  taker  would  be  entitled  to  receive  the  profits,  and  so  defeat  the  very 
object  which  the  devisor  had  in  view."  Lawrence,  J.,  mentioned  a  case  of  Jones  v. 
Lorrd  Sail  and  Scle  (1  Eq.  Ca.  Abr.  3f<3  ;  8  Vin  Abr.  262),  which  seemed  at  variance 
with  that  view,  and  Lord  Kenyon  then  said,  that  ^' Jones  v.  Lmd  Say  and  Sek  was  a 
case  by  itself."  There  was  a  mode  of  construing  the  will  in  Harton  v.  Harton,  which 
would  have  given  the  trustees  less  than  the  fee-simple,  and  yet  have  accomplished  the 
object  of  the  testator,  namely,  by  holding  that  the  trustees  took  an  estate  pur  auter 
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vie,  that  is,  for  the  lives  of  the  various  femes  covert ;  so  that  the  use  would  only  be 
executed  as  the  several  limitations  took  effect;  but  instead  of  introducing  an  use  of 
that  description,  the  Court,  having  regard  to  the  circumstance  of  the  estate  being 
limited  to  the  trustees  and  their  heirs,  held  that  the  legal  estate  by  wav  of  use 
executed  in  fee-simple  vested  in  them.  In  Doe  d.  Tomkyns  v.  IVillan  (26.  &  Aid.  84) 
the  devise  was  to  trustees,  their  heirs,  executors,  &c.,  in  trust  to  let  the  freehold 
estates  for  any  term  they  thought  proper  at  the  best  improved  yearly  rent,  to  pav  one- 
Ihird  of  the  rents  of  the  freehold  estates  to  the  testator's  wife  for  life,  and  one-third 
of  the  personalty  to  her  absolutely,  and  then  to  lay  out  the  other  two-thirds  of  the 
personalty  in  the  funds  ;  and  to  pay  the  dividends  and  the  rents  of  two-thirds  of  the 
freehold  estates,  and,  after  the  death  of  the  wife,  the  other  third  of  the  rent  of  the 
freehold  estate,  to  his  daughter  for  her  own  separate  use,  and,  after  her  death,  the  free- 
hold estates  and  two-thirds  of  the  personal  estate  to  the  daughter's  children,  to  be 
equally  divided  amongst  them,  and  to  be  paid  them  at  the  respective  ages  of  twenty- 
one  years  ;  and  if  his  daughter  died  without  leaving  issue,  then  his  freehold  estates 
to  his  wife  for  life,  and  after  her  death  to  his  heir-at-law,  as  if  he  had  died  intestate.  It 
was  con-[560]-tended,  that  the  trustees  took  an  estate  determinable  at  the  decease  of 
the  daughter,  when  the  purposes  of  the  trust  were  satisfied,  and  that  the  authority 
to  make  leases  for  any  term  conferred  a  power  only,  and  was  not  a  measure  of  their 
estate ;  it  was  held,  however,  that  the  trustees  took  the  fee.  There,  Bayley,  J., 
observed,  "There  are  no  words  here  which  distinctly  create  a  power  in  the  trustees; 
and  it  seems  to  me,  that,  when  an  estate  is  devised  upon  a  trust,  and  the  trustees  are 
to  demise  for  any  term  thej'  think  proper  (although  at  the  best  impioved  rent),  the 
true  construction  is,  that  they  are  to  create  a  term  out  of  their  interest,  and  if  so,  they 
must  have  a  reversion  after  that  term  entirely  ceased."  In  that  case  it  is  manifest 
that  the  purposes  of  the  testator  might  have  been  effected  by  construing  the  devise 
as  giving  the  trustees  the  legal  estate  during  the  life  of  the  daughter;  but,  inasmuch 
as  the  first  limitation  was  to  the  trustees  and  their  heirs,  the  Court  considered  that 
they  took  the  whole  legal  estate.  In  Watsmi  v.  Fearsan  (2  Exch.  581),  the  testator 
devised  to  trustees,  their  heirs,  &c.,  his  real  and  personal  estates,  upon  trust  to  pay 
the  rents,  interest,  and  produce  thereof  unto  his  wife  during  her  life,  and  after  her 
decease  to  pay  and  apply  the  rents,  &c.,  towards  the  maintenance  of  his  children,  &c. ; 
and  he  gave  the  trustees  power  and  authority  to  sell,  dispose  of,  mortgage,  lease,  and 
otherwise  in  all  manners  manage  his  estate  as  if  he  were  living;  and  it  was  held,  that 
the  trustees  took  an  estate  in  fee-simple.  Parke,  B.,  in  delivering  the  judgment  of 
the  Court,  says,  "  The  fee  is  in  terms  devised  to  the  trustees,  and  it  would  be  a  very 
strained  and  artificial  construction  to  hold,  first,  that  the  natural  meaning  of  the 
words  is  to  be  cut  down,  because  they  would  give  an  estate  more  extensive  than  the 
trust  requires,  and  then,  when  the  trust  does  in  fact  require  the  whole  fee-simple,  to 
hold  that  that  must  be  supplied  by  way  of  power,  defeating  the  [561]  estate  of  the 
subsequent  devisees,  and  not  out  of  the  interest  of  the  trustees."  Here  many  pur- 
poses of  the  trust  are  to  be  performed,  which  require  that  the  trustees  should  have 
the  fee.  They  are  to  pay  out  of  the  rents  and  profits  of  the  real  estate  a  jointure  to 
the  testator's  widow,  and  also  an  annuity  to  his  niece  Ann  Cullum,  and  on  her  death 
to  her  child.  If  the  personal  estate  is  insufficient  to  satisfy  the  debts  and  legacies, 
the  deticiency  is  to  be  raised  by  the  trustees  out  of  the  rents  and  profits,  and  by 
mortgage  of  the  real  estate.  Murthwaite  v.  Jenkinson  (2  B.  &  C.  357)  shews  that  those 
circumstances  alone  are  sufficient  to  vest  in  them  the  fee-simple.  With  respect  to  the 
Heading  estate,  the  trustees  are  empowered  to  accept  surrenders  and  grant  new  leases. 
Where  a  portion  of  an  estate  is  devised  to  trustees,  in  such  terms  as  to  give  them 
the  fee-simple,  and  as  to  another  portion  the  devise  is  general,  the  former  gift  will 
determine  the  construction  of  the  latter.  Here  the  limitation  does  not  distinguish 
between  the  Reading  estate  and  the  other  estate  ;  and  it  would  be  a  most  inconvenient 
construction  to  hold,  that  where  the  testator  has  given  an  estate  under  one  common 
denomination,  the  use  is  to  be  executed  in  the  trustees  as  to  one  portion,  but  not  as 
to  the  other.  The  same  difficulty  arose  in  Houston  v.  Hughes  (6  B.  &  C.  403),  where 
the  testator,  being  seised  in  fee  of  freehold  and  copyhold  lands,  and  baving  also  lease- 
holds for  lives  and  for  years,  and  other  personal  property,  devised  and  bequeathed  to 
trustees,  their  heirs  and  assigns,  all  his  lands,  freehold,  copyhold,  and  leasehold,  and 
all  his  personal  esUte,  in  trust  to  hold  the  copyhold  and  freehold,  and  all  such  other 
of  his  estates  as  were  less  than  freehold,  unto  the  trustees,  their  heirs,  &c.,  for  and 


1338  BLAGRAVE  V.   BLAGRAVE  4  EX.  562. 

during  all  the  testator's  right,  title,  and  estate  therein,  upon  trust,  first,  to  pay  debts 
and  funeral  expetises,  and  then  to  apply  the  annual  income  to  the  use  of  his  two 
nieces  for  their  lives  ;  [562]  and,  after  their  decease,  there  were  devises  to  their 
children  and  grandchildren,  in  terms  so  ambiguous  and  contradictory  as  to  make  it 
doubtf:il  what  equitable  interest  they  took.  Bayley,  J.,  in  delivering  judgment,  says, 
"  Upon  the  question  whether  the  trustees  take  the  legal  fee  or  not,  I  think  that, 
according  to  the  case  of  Doe  v.  JVillan  (2  B.  &  Aid.  84),  where  an  estate  is  given  to 
trustees  and  their  heirs  indefinitely,  the  trustees  will  take  the  fee,  if  the  pui'poses  of 
the  trust  require  that  they  should  have  the  absolute  property  in  them,  or  that  they 
should  take  it  for  an  indefinite  period  of  time,  unless  a  contrary  intent  is  manifested  on 
the  face  of  the  will.  Now,  in  this  case,  the  freehold  property  being  mixed  with  property 
in  which  the  trustees  must  have  the  whole  interest,  is  a  circumstance  which  may  assist 
the  Court  in  detei'mitiing  whether  the  trustees  take  the  whole  or  less  than  the  fee. 
In  this  instance  they  must  take  an  absolute  interest,  both  in  the  copyholds  and  in  the 
leaseholds  for  years  ;  and  if  they  do  not  take  an  al3solute  interest  in  the  freeholds  of 
inheritance  and  the  freeholds  for  life,  the  consequence  would  be,  that  the  one  would 
be  separated  entirely  from  the  other,  which  would  be  directly  contrary  to  the  intention 
of  the  testator."  So  here  the  only  conclusion  which  can  be  arrived  at  consistently 
with  the  general  scope  of  the  testatoi''s  intention,  is,  that  the  trustees  take  the  legal 
estate  in  fee-simple  in  all  the  property  devised. 

Bentinck  appeared  for  Anthony  Blagrave,  and  relied  on  the  same  argument. 

Malins  (Craig  with  him),  for  the  defendant  John  Blagrave.  The  question  is, 
whether  John  Blagrave,  the  defendant,  took  a  legal  estate  for  life  by  virtue  of  the 
limitation  to  his  use  during  life.  If  the  trustees  took  the  fee-simple,  he  did  not  take 
a  legal  estate  under  that  limitation.  The  in-[563]-cliiiation  of  the  Courts  has  been 
against  the  vesting  of  the  legal  estate  in  trustees,  and  it  is  never  held  to  be  in  them, 
unless  the  purposes  of  the  trust  absolutely  require  it.  The  raeie  circumstance  of  there 
being  a  devise  to  trustees  and  their  heirs  is  of  no  avail ;  for  if  an  estate  be  devised  to 
trustees  and  their  heirs,  to  the  use  of,  or  in  trust  for,  A.  B.,  the  use  is  executed  under 
the  statute,  and  the  legal  ownership  passes  to  the  beneficial  devisee.  Here  it  is 
evident  that  the  testator  did  not  conceive  that  he  had  disposed  of  the  whole  legal 
estate  in  the  trustees ;  for,  after  the  decease  of  John  Blagrave,  the  father,  there  is  a 
limitation  to  the  trustees  for  the  life  of  his  son  John  Blagrave,  and  after  the  deter- 
mination of  that  estate  a  further  limitation  to  the  trustees  to  preserve  contingent 
remaindei-s.  The  subsequent  limitations  are  in  a  similar  form,  each  estate  for  life 
being  followed  by  a  gift  to  trustees  to  preserve  contingent  remainders.  But  if  the 
whole  legal  estate  had  once  passed  out  of  the  testator,  and  vested  in  the  trustees,  any 
further  limitation  to  preserve  contingent  remainders  would  be  useless.  In  Doe  d. 
Compere  v.  Hickn  (7  T.  K.  4-3.3),  the  testator,  after  devising  to  one  for  life,  limited  the 
estate  to  trustees  and  their  heirs,  in  trust  to  preserve  contingent  lemainders,  and  to 
permit  the  tenant  for  life  to  take  the  profits,  with  remainder  over  on  his  decease ;  he 
afterwards  gave  other  estates  for  lives  with  several  remainders,  and  after  each  estate 
for  life  he  interposed  the  same  estate  to  trustees  and  their  heirs ;  and  it  was  held, 
that  this  shewed  his  intent  to  be,  that  the  estates  to  the  trustees  should  be  confined 
to  the  lives  of  the  several  tenants  for  lives,  and  consequently  that  those  in  remainder 
took  legal  estates.  Lord  Kenyon  there  says,  "We  are  to  collect  the  devisor's  inten- 
tion from  the  whole  will ;  and  I  agree  with  the  plaintiff's  counsel,  that,  taking  the 
whole  instrument  together,  it  appears  that  he  intended  that  the  tmstees  should  only 
take  during  the  [564]  lives  of  the  several  tenants  for  life,  in  order  to  protect  the 
contingent  remainder,  though  the  words  '  during  the  life  of  the  tenant  for  life '  are 
not  inserted  in  the  will  in  the  limitations  to  the  trustees.  If  he  did  not  intend  this, 
all  the  subsequent  remainders  to  the  trustees  were  absolutely  nugatory.  The  doubt 
merely  arises  from  the  inaccurate  penning  of  the  will,  which  is  evidently  drawn  by 
a  person  ignorant  of  the  profession.  What  I  rely  on  is  this,  that,  taking  the  series 
of  limitations  altogether,  it  appears  that  the  devisor  thought  that  the  whole  interest 
in  the  estate  was  not  vested  in  the  trustees  by  the  first  limitation,  because  he  thought 
it  necessary  afterwards  to  give  them  the  same  estate  after  all  the  subsequent  estates 
for  life."  That  case,  contrasted  with  Venables  v.  Morris  (7  T.  R.  438),  shews  that,  by 
the  contiiuied  repetition  of  these  limitations  to  preserve  contingent  remainders,  the 
testator  considered  that  he  had  not  disposed  of  the  whole  legal  fee.  There,  by  deed 
and  fine,  an  estate  was  limited  to  the  use  of  the  husband  for  life,  remainder  to  the 
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use  of  trustees  and  their  heirs,  during  his  life,  to  preserve  contingent  remainders  ; 
remainder  to  the  use  of  the  wife  for  life  ;  remainder  to  the  use  of  the  same  trustees 
and  their  heirs,  in  trust  to  suppoit  the  contingent  uses,  and  permit  the  wife  and  her 
assigns  to  receive  the  rents  ;  remainder  to  the  first  and  other  sons  in  tail  ;  remainder 
to  the  first  and  other  daughters  in  tail ;  remainder,  in  default  of  issue,  to  such  persons 
and  for  such  estates  as  the  wife  should  appoint ;  and  it  was  held  that  the  trustees 
took  a  legal  estate  in  fee  after  the  determination  of  the  wife's  life  estate,  and  that  all 
the  subsequent  limitations  were  trust  estates.     There  it  is  to  be  observed  that  there 
was  no  subsequent  limitation  to  preserve  contingent  remainders.     In  SFaUon  v.  Pearson 
the  Court  relied  upon  the  circumstance  of  the  estate  being  given  to  the  trustees  and 
their  heirs  ;  but  a  devise  to  trustees  and  their  heirs  per  se  merely  gives  them  [565] 
a  seisin  to  uses.     In   Warter  v.  Hiitchinsou  (1  B.  &  C.  731),  the  testator  devised  his 
real  estates  to  trustees,  their  heirs  and  assigns,  until  his  nephew,  .1.  W.,  should  attain 
the  age  of  twenty-one  years  ;  and  if  he  should  die  in  the  meantime,  until  his  nephew, 
H.  W.,  should  attain  the  age  of  twenty-one  j'ears  ;  and  if  he  should  die  in  the  mean- 
time, until  his  niece,   M.   W.,  should  arrive  at  that  age,  upon  the  uses,  trusts,  and 
purposes  therein  declared  ;  viz.  that  the  trustees  should  raise,  out  of  the  rents  and 
profits,  by  sale  or  mortgage,  a  sum  sufficient  to  pay  his  debts,  &c.,  and  then  that  they 
should   apply  a  proper  sum   out  of  the   rents  and  profits  of  the  premises'  for  the 
maintenance  and  education  of  his  nephew,  J.  W.,  until  he  should  arrive  at  the  age  of 
twenty-one  years,  and,  when  he  arrived  at  that  age,  then  upon  trust  to  pay  him  the 
rents  and  profits  of  the  pi-emises,  if  any  should  remain  in  their  hands  after  payment 
of  debts,  (fee.  ;  and  if  J.  W.  should  happen  to  die  before  he  attained  twenty-one  years, 
then  upon  trust  to  apply  a  sufficient  sum,  arising  out  of  the  rents  and  profits,  for  the 
maintenance  and  education  of  his  nephew,   H.  W.,  till  he  should  attain  the  age  of 
twenty-one  years  ;  and  when  he  should  arrive  at  that  age,  then  upon  trust  to  pay  him 
the  residue  of  the  rents,  &c. ;  and  when  J.  W.  should  attain  the  age  of  twenty-one 
years,  or,  in  case  of  his  death,  when  H.  W.  should  arrive  at  that  age,  or,  in  case  of 
his  death,  when  the  testator's  niece,  M.  W.,  should  arrive  at  that  age,  he  devised  his 
real  estates  to  the  .said  trustees,  their  heirs  and  assigns,  to  and  upon  the  uses,  intents, 
and  purposes,  thereinafter  declared  ;    viz.  to  his  nephew,  J.  W.,  and  his  heirs  and 
assigns  for  life,  and  after  the  determination  of  that  estate,  to  the  use  of  the  trustees, 
their  heirs  and  assigns,  for  the  life  of  J.  W.,  in  trust  to  preserve  contingent  i-emainders, 
yet  to  permit  the  said  J.  W.  and  his  assigns  to  receive  the  rents  and  profits  for  his 
own  use  during  his  life,  and,  immediately  after  the  decease  of  J.  W.,  to  his  first  [566] 
and  other  sons  and  daughters  in  tail,  with  limitations  over  in  default  of  issue  and 
determination  of  the  respective  estates ;  and  it  was  held  that  the  trustees  took  only 
a   chattel  interest  in  the   estates  devised  to   them.     It  is  conceded,  that   a,  devise 
simpliciter  of  real  estate  to  trustees  and  their  heirs,  to  raise  a  sum  of  money  by 
moi'tgage,  would  give  them  the  legal  fee ;  but  here  the  whole  instrument  must  be 
looked  at,  in  order  to  ascertain  wha't  the  testator  intended  to  dispose  of,  and  to  what 
extent  it  is  necessary  that  the  ti'ustees  should  have  the  legal  estate.      Where  a  testator 
devised  to  trustees,  in  trust  for  his  only  son,  all  his  freehold  and  copyhold  lands,  to 
be  transferred  to  him  as  soon  as  he  should  attain  the  age  of  twenty-one  years,  and,  in 
case  he  should  die  before  he  attained  that  age,  then  to  A.  B.,  his  heirs  and  assigns,  it 
was  held  that  the  trustees  took  in  the  copyhold  land.s  an  estate  for  years,  determniable 
on  the  son's  attaining  the  age  of  twenty-one,  or  by  his  death  before  that  period  : 
Doe  d.  Player  v.  Nkhidh  (1  B.  &  C.  336).     Bayley,  J.,  there  says,  "  It  may  be  laid 
down  as  a"  general  rule,  that,   where  an  estate  is  devised  to  trustees  for  particular 
purposes,  the  legal  estate  is  vested  in  them,  as  long  as  the  execution  of  the  trust 
requires  it,  and  no  longer  ;  and  therefore,  as  soon  as  the  trusts  are  satisfied,  it  will 
vest  in  the  person  beneficially  entitled  to  it."     In  Ackland  v.  Lutleii  (9  A.  l<z  E.  879), 
the  devise  was  to  trustees,  in  trust  that  they  and  their  heirs  should  sell  and  let  the 
premises,  and  out  of  the  rents  and    profits  pay  a  debt  of  the  testator  and  certain 
legacies  ;  and  after  such  payment,  there  was  a  devise  over  in  fee  ;  and  it  was  held, 
that  the  estate  of  the  trustees  determined  when  the  debt  and  legacies  were  paid. 
Where  the  purposes  of  the  trust  may  be  performed  either  by  a  power  or  by  possession 
of  the  legal  estate,  the  whole  instrument  must  be  looked  at  to  see  in  which  way  it 
was  intended  to  operate.     Thus,  where  the  devise  was  of  a  freehold  to  the  testators 
wife  for  life,  and,  after  her  decease,  [567]  "my  will  is,  that  my  said  freehold  shall  be 
then  sold  by  my  executors  in  trust,  and  all  the  money  to  be  equally  divided  between 
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all  ray  children,  or  their  heiis,  by  my  said  executors  ;  "  it  was  held  that  the  executor.? 
took  a  power,  and  not  the  legal  estate :  Doe  v.  Shatter  (8  A.  &  E.  905).  Here  all  the 
various  purposes  of  the  trust  may  be  executed  by  way  of  power,  without  the  legal 
estate.  The  trustees  have  unlimited  power  to  accept  surrenders,  and  grant  new 
leases,  to  pay  the  jointure  and  annuities,  and  to  raise  the  sums  required.  As  to  the 
gift  to  the  children  of  his  niece,  Mrs.  Cullum,  that  is  void  for  remoteness.  Full 
ettect  may  be  given  to  the  devise,  by  holding  that  the  trustees  have  a  seisin  to  the 
use  of  John  Blagrave,  the  tenant  for  life,  with  remainders  over,  and  certain  powers 
of  leasing,  &c.  [He  also  referred  to  Shapland  v.  Smith  (1  Bro.  G.  C.  74),  Fearne 
Cont.  Rem.  74,  Silvester  v.  Jfihmi  (i  T.  R.  444).] 

Lloyd,  in  reply.  If  the  trustees  took  some  estate,  it  is  incumbent  on  the  other 
side  to  shew  the  extent  and  duration  of  it.  It  is  argued,  that  their  estate  determined 
on  the  death  of  John  Blagrave  the  father  ;  but  it  would  be  a  singular  construction  to 
hold,  that  up  to  that  period  the  various  duties  which  the  ti'ustees  had  to  perform  must 
be  executed  out  of  their  estate,  and  that  afterwards  the  same  duties  must  be  executed 
by  way  of  power.  It  is  evident  that  the  trustees  must  take  some  estate  ;  for  they  are 
to  pay  an  annuity  to  the  testator's  niece  for  life,  and,  after  her  death,  to  her  child  ; 
and  they  are  also  to  pay  a  jointure  to  the  testator's  widow.  Those  purposes  of  the 
trust  remain  to  be  accomplished,  notwithstanding  the  death  of  John  Blagrave  the 
father.  Though  the  gift  to  the  child  of  the  testator's  niece  may  be  void  for  remote- 
ness, it  is,  nevertheless,  a  strong  circumstance  to  explain  the  testator's  meaning. 
Another  object  which  the  testator  had  in  view  was,  [568]  to  give  the  trustees  entire 
control  over  the  Reading  estate ;  and  the  power  to  grant  new  leases  shews  that  he 
contemplated  an  interest  to  be  created.  The  defendants'  construction  is  at  variance 
with  Watson  v.  Fearsmi.  Doc  v.  Hicks  shews  that  the  whole  will  must  be  looked  at,  in 
order  to  ascertain  what  estate  it  is  necessary  the  trustees  should  take.  Venables  v. 
Morris  only  establishes  the  general  proposition,  that  where  the  purposes  of  the  will 
require  that  the  fee  should  be  given  to  trustees,  they  take  it.  In  IFarterv.  Hutchinson, 
the  trustees  had  only  certain  duties  to  perform  during  the  infanc}'  of  the  cestui  que 
trust ;  and  therefore  they  took  a  chattel  interest  only.  In  Doe  d.  Flayer  v.  Niclwlls 
there  was  no  limitation  to  trustees  and  their  heirs.  [Parke,  B.  Holroyd,  J.,  puts 
that  case  on  a  very  satisfactory  ground.  He  qualities  the  general  rule  by  saying,  that 
if  no  estate  of  a  particular  duration  is  given  to  trustees,  they  take  only  such  as  is 
necessary  for  the  purposes  of  the  trust.]  Ackland  v.  Lutley  was  decided  on  the 
particular  expression  made  use  of  in  the  will,  viz.  "estate  to  go  over."  In  Doe  v. 
Shutter  thei'e  was  no  devise  to  the  trustees,  but  a  mere  power  of  sale. 

Parke,  B.  We  all  agree,  and  shall  certify  our  opinion  to  the  Vice-Chancellor, 
that  the  trustees  took  an  estate  in  fee  simple.  The  question  turns  entirely  on  the 
construction  of  the  will ;  and,  applying  to  it  the  ordinary  rules  of  construction,  we 
must  look  at  the  whole  instrument  in  order  to  discover  the  testator's  meaning.  It  is 
conceded  on  both  sides,  that  the  rule  laid  down  by  this  Court,  in  the  case  of  JVatson 
v.  Pearson,  is  perfectly  correct,  namely,  "  that  where  the  purposes  of  the  trust  on  which 
an  estate  is  devised  to  trustees  are  such  as  not  to  require  a  fee  in  them,  as,  for  instance, 
where  the  trust  is  to  pay  annuities,  or  to  pay  overrents  and  profits  to  a  party  for  life, 
there,  if  subject  to  the  specified  trusts  the  estate  is  given  over,  the  parties  taking 
under  such  devise  over  have  been  held  [569]  to  take  legal  estates  ;  the  estate  given  to 
the  trustees  (even  when  given  with  words  of  inheritance)  having  been  in  such  cases 
taken  to  have  been  meant  to  be  co-extensive  only  with  the  trust  to  be  performed." 
Those  cases,  however,  in  which  it  is  laid  down  that  the  Courts  look  solely  to  the  trusts 
to  be  performed,  even  where  there  are  words  of  inheritance,  must  be  read  with  this 
qualification,  that  due  effect  is  to  be  given  to  the  language  of  the  will,  unless  we  can 
collect  from  the  context  an  intention  to  give  a  more  limited  estate.  Now,  applying 
that  rule  to  the  present  ease,  we  are  to  see,  looking  at  the  instrument  from  lieginning 
to  end,  what  the  intention  of  the  testator  was.  The  effect  of  the  devise  to  the  trustees 
and  their  heiis  is  not  merely  to  give  them  a  seisin  to  uses,  because  a  great  many  purposes 
of  the  trust  are  to  be  performed  which  require  that  they  should  have  the  legal  estate. 
For  instance,  they  are  to  pay  annuities  to  certain  persons  out  of  the  rents  and  profits 
of  the  real  estate,  and  that  would  vest  in  them  the  legal  estate  for  the  life  of  the 
annuitants.  Then  there  is  a  trust  to  raise  10,0001.,  and  for  that  purpose  the  trustees 
are  enabled  to  mortgage  the  estate  ;  and  there  is  a  further  power,  if  the  personal  estate 
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shall  not  be  sufficient  to  pay  the  debts  and  legacies,  to  raise  the  deficiency  by  mort- 
gage of  the  real  estate.  Those  purposes  also  would  give  the  trustees  the  legal  estate. 
Therefore,  if  the  will  had  stood  there,  it  would  have  been  clear  that  an  estate  was 
devised  to  the  trustees  and  their  heirs,  not  merely  a  seisin  to  uses.  The  diificulty 
arises  from  the  subsequent  limitations,  which  are  in  terms  legal  limitations.  The 
trustees,  in  the  first  part  of  the  will,  are  plainly  intended  to  take  the  legal  estate ;  in 
the  latter  part,  language  is  used  which  afl'ords  an  argument  that  it  was  "not  intended 
to  be  vested  in  them,  but  in  the  different  devisees,  as  devisees  of  the  legal  estate.  The 
question  is,  which  intention  is  to  prevail  1  I  was  struck  with  the  forcible  argument  of 
Mr.  Lloyd,  that,  if  this  was  a  legal  estate  in  the  trustees,  when  was  it  determined? 
[570]  The  argument  for  the  defendant  was,  that  it  was  determined  on  the  death  of 
John  Blagrave,  the  equitable  tenant  for  life.  As  Mr.  Lloyd  has  pointed  out,  extreme 
inconvenience  would  follow,  if  the  powers  and  duties  to  be  originally  executed  out  of 
the  estate  of  the  trustees,  were  afterwards  to  be  executed  when  other  persons  were 
seised  of  the  legal  estate.  There  must,  then,  be  a  power  in  the  trustees  to  pay  the 
annuitants  out  of  the  rents  and  profits  of  the  real  estate,  and  also  a  power  to  rai.se  the 
10,0001.  by  mortgage  of  the  real  estate.  That  appears  to  us  so  great  an  inconvenience, 
as  to  warrant  us  in  supposing  that  the  testator  meant  to  continue  the  legal  estate 
originally  given  to  the  trustees.  TJiere  are  other  limitations,  which  shew  the  inten- 
tion of  the  testator  that  the  trustees  should  have  the  whole  legal  estate.  One  is  the 
power  of  jointure.  There  is  both  a  power  of  jointure  and  an  order  for  jointure  ;  and 
if  the  legal  estate  is,  in  the  first  instance,  given  to  the  trustees,  the  presumption  is, 
that  the  testator  meant  the  duty  to  be  performed  out  of  the  estate,  and  not  by  way 
of  power.  Then  there  is  a  devise  of  all  the  freehold  and  leasehold  estates  at  Reading, 
with  power  to  accept  surrenders  and  grant  new  leases.  If  it  were  manifest,  from  other 
parts  of  the  will,  that  the  testator  meant  by  that  to  give  a  power  only,  the  word 
"surrender"  might  be  so  modified  as  to  make  it  consistent  with  the  lesfal  estate  being 
in  some  one  else.  As  it  is,  we  must  understand  the  word  in  its  proper  sense,  as  an 
acceptance  of  the  reversion  by  the  reversioner.  That  affords  a  strong  inference  that 
the  testator  meant  the  trustees  to  have  the  fee,  so  as  to  be  in  a  situation  to  accept  a 
surrender.  Consequently,  the  words  "  to  the  use  of,"  in  the  latter  part  of  the  devise, 
must  be  read  as  equitable  estates  only.  Uartan  v.  Harlon  is  an  authority  for  the 
position,  that,  if  one  part  of  a  devise  shews  the  intention  of  the  testator  that  the 
trustees  should  take  the  legal  estate,  the  words  "  to  the  use  of "  will  not  control  it. 
Looking,  therefore,  at  the  whole  will,  the  true  [571]  meaning  of  the  words  used  by 
the  testator  is  to  give  an  estate  in  fee  simple  to  the  trustees. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

A  certificate  in  conformity  with  the  above  opinion  was  afterwards  sent  to  the 
Vice-Chancellor. 


Hurst  r.  Hurst  and  Another.  Dec.  10,  1849. — A  lessee  covenanted  that  he 
"  would  pay  all  taxes,  charges,  rates,  tithes,  or  rent^charge  in  lieu  of  tithe,  dues, 
and  duties  whatsoever,  as  then  were  or  should  at  any  time  thereafter  during  that 
demise  be  taxed,  charged,  assessed,  or  imposed  upon  the  said  demised  premises  : " 
— Held,  that  the  covenant  was  not  confined  to  rates  payable  by  the  landlord,  but 
meant  all  rates  then  imposed  on  the  lessee  in  respect  of  his  occupation,  and  all 
future  rates  which  might  be  imposed  on  the  land  itself. — A  declaration  stated, 
that  the  defendants  covenanted  that  they  "  would  not  lop  or  top  any  tree  without 
the  consent  in  writing  of  the  plaintiff',  under  a  penalty  of  201.  for  each  tree  which 
should  be  so  lopped  or  topped,  over  and  above  the  actual  value  of  the  tree." 
Breach,  that  the  defendants  "  lopped  divers,  to  wit,  twenty  trees,  without  the 
consent  in  writing  of  the  plaintiff',  which  trees  so  lopped  were  of  great  value, 
to  wit,  of  the  value  of  801.,  and  thereupon  and  thereby  the  defendants  then 
became  liable  to  pay,  and  ought  to  have  paid,  to  the  plaintiff',  certain  large  sums 
of  money,  to  wit,  the  sum  of  .^01.,  being  the  value  of  the  said  trees  :  and  also  the 
further  sum  of  201.  for  each  of  the  trees  so  lopped  by  the  defendants,  being  the 
amount  of  penalties  then  incurred  and  forfeited  by  the  defendants  to  the  plaintiff' 
for  lopping  the  said  trees  :  " — Held,  that,  assuming  the  201.  penalty  to  be  liquidated 
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damage,  the  plaintiff  could  not  recover  it  on  this  breach,  inasmuch  as  it  did  not 
allege  that  the  penalty  was  not  paid. 

[S.  C.  19  L.  J.  Ex.  410.     Corrected,  Lnghv.  LilUe,  1860,  6  H.  &  N.  170,  n.     Referred 
to,  IFall  V.  Ecdei-iaktiebolaget  Luggude,  [191.5]  3  K.  B.  68.] 

Covenant.  The  declaration  (so  far  as  is  material)  stated  that,  by  an  indenture 
of  the  18th  of  September,  1847,  made  between  the  plaintiff  of  the  one  part,  and  the 
defendants  of  the  other  part  (profert),  the  plaintiff  demised  to  the  defendants  certain 
buildings,  farms,  closes,  pieces  or  parcels  of  arable,  meadow,  pasture,  and  wood  land, 
situjite  &c.,  except  all  timber  and  timber-like  trees,  &c.,  then  or  thereafter  upon  the 
premises,  to  hold  the  said  buildings,  land,  &c.,  (except  as  aforesaid)  unto  the  defendants 
from  the  29th  of  September  then  next  ensuing,  for  the  term  of  seven  years,  paying 
therefore  the  yearly  rent  of  801.,  &c. ;  and  the  defendants  did,  in  and  by  the  said 
indenture,  covenant  and  agree  with  the  plaintiff  in  manner  following,  (that  is  to  say,) 
that  the  defendants  should  and  would  pay  or  cause  to  be  paid  unto  the  plaintiff  the 
.said  yearly  rent,  &c.  ;  and  also  should  and  would  pay  and  perform  all  taxes,  charges, 
rates,  tithes,  or  rent-charges  in  lieu  of  tithes,  dues,  and  duties  whatsoever,  as  then 
were  ui'  should  at  any  time  thereafter  during  that  demise  be  taxed,  charged,  assessed, 
[572]  or  imposed  upon  the  said  demised  premises  or  any  part  thereof  (except  the 
land-tax  and  property-tax) ;  and  that  the  defendants  would  not  cut  down,  liark,  lop, 
or  top  any  tree,  without  the  consent  in  writing  of  the  plaintiff,  under  a  penalty  of 
201.  for  each  tree  which  should  be  so  felled,  cut  down,  barked,  lopped  or  topped,  over 
and  above  the  actual  value  of  such  tree.  Breaches — That  the  defendants,  after  the 
execution  of  the  indenture,  and  during  the  continuance  of  the  demise,  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c.,  lopped  divers,  to  wit,  twenty  trees,  then 
growing  and  beiiig  in  and  upon  the  said  demised  premises,  without  the  consent  in 
writing  of  the  plaintiff,  which  trees,  so  lopped  by  the  defendants,  were  of  great  value, 
to  wit,  of  the  value  of  801.  ;  and  thereupon  and  thereby  the  defendants  then  became 
liable  to  pay,  and  ought  to  have  paid,  to  the  plaintiff,  certain  large  sums  of  money, 
to  wit,  the  sum  of  801.,  being  the  value  of  the  said  trees,  and  also  the  further  sum  of 
201.  for  each  of  the  trees  so  lopped  by  the  defendants  as  aforesaid,  being  the  amount 
of  penalties  then  incurred  and  forfeited  by  the  defendants  to  the  plaintiff  for  lopping 
the  said  trees  as  aforesaid  ;  that  the  defendants  did  not  nor  would,  during  the  continu- 
ance of  the  said  demise,  pay  and  perform  all  taxes,  charges,  rates,  tithes,  rent-charges 
in  lieu  of  tithes,  dues,  and  duties  which  were,  during  the  continuance  of  the  .said 
demise,  taxed,  charged,  assessed,  and  imposed  upon  the  said  demised  premises,  other 
than  the  land-tax  and  property-tax  ;  but,  on  the  contrary  thereof,  the  defendants 
suffered  and  permitted  divers,  to  wit,  201.  of  the  poor-rates,  201.  of  the  church-rate, 
201.  of  the  highway-i'ate,  and  501.  of  the  tithes  and  rent-charge  in  lieu  of  tithes,  charges, 
and  duties  which  had  been,  during  the  continuance  of  the  said  demise,  taxed,  charged, 
asses.sed,  and  imposed  in  and  upon  the  said  demised  premises,  to  be  and  continued, 
and  the  same  were,  at  the  time  of  the  commencement  of  this  suit,  and  still  are,  due, 
owing,  and  in  arrear  from  the  defendants,  contrary  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  indenture,  [573]  &c. ;  concluding  with  the  usual  formal 
allegation  :  "  And  so  the  plaintiff  in  fact  saith  that  the  defendants  have  not  kept  their 
covenants,  but  have  broken  the  same. 

Plea  to  first  breach — That  the  defendants  did  not  lop  the  said  trees  in  that  behalf 
in  the  declaration  mentioned,  or  any  or  either  of  them,  or  any  part  thereof ;  concluding 
to  the  countiy. 

Plea  to  latter  breach — That  the  defendants  did,  during  the  continuance  of  the  said 
demise,  pay  the  said  poor-rates,  church-rates,  highway-rate,  tithes,  rent-charge  in  lieu 
of  tithes  due,  and  duties  in  the  declaration  mentioned  and  did  not  suffer  and  permit 
the  same  to  be  and  continue  in  arrear,  modo  et  forma ;  concluding  to  the  country. 
Upon  which  pleas  issues  were  joined. 

At  the  tri.il,  before  Alderson,  B.,  at  the  last  Sussex  Summer  Assizes,  the  plaintiff 
gave  in  evidence  the  lease  containing  the  covenants  set  out  in  the  declaration.  He 
also  proved  that  the  boughs  of  seventeen  oak-tiees  had  been  cut  off  in  different  directions 
by  the  defendants.  It  appeared,  however,  that  the  cutting  would  not  injure  the  timber 
unless  it  was  too  close  to  the  body  of  the  trees,  and  that  oidy  one  tree  was  so  cut.  It 
was  also  proved  that  31.  or  41.  was  due  from  the  defendants  for  church-iate,  highway- 
rate,  poor-rate,  and  for  rent-charge  in  lieu  of  tithe,  of  which  the  plaintiff  himself  was 
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the  owner.  It  was  submitted,  on  the  part  of  the  defendants,  that  the  cutting  of  the 
boughs  of  trees  was  not  a  lopping  within  the  meaning  of  the  covenant ;  also,  that  the 
non-payment  of  the  above  rates  was  no  breach  of  the  covenant,  which  in  teims  applied 
only  to  rates  assessed  upon  the  demised  premises ;  and  that,  with  respect  to  the  rent- 
charge,  that  was  not  within  the  terms  of  the  covenant,  inasmuch  as  the  plaintiff  himself 
was  the  owner  of  the  tithe.  The  learned  Judge  left  it  to  the  jury  to  say,  whether 
the  cutting  in  question  was  a  lopping,  and  they  having  found  that  it  was,  a  verdict 
was  entered  for  the  plaintiff,  on  that  breach,  for  the  penalty  of  201.  in  [574]  respect 
of  the  one  tree,  leave  being  reserved  to  the  defendants  to  move  to  reduce  the  verdict 
to  a  nominal  amount.  His  Lordship  expressed  an  opinion  that  the  lease  did  not  give 
the  plaintiff  a  right  to  recover  for  the  unpaid  rates  ;  and  a  verdict  was  found  for  the 
defendants  on  that  breach,  leave  being  reserved  to  the  plaintiff  to  move  to  enter 
a  verdict  for  him,  with  nominal  damages. 

Montagu  Chambers  in  Michaelmas  Term  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  plaintiff,  with  nominal  damages,  on  the  breach  for  non-payment  of  rates  and 
taxes,  on  the  ground  that  the  covenant  meant  all  rates  and  taxes,  and  not  those  alone 
payable  by  the  landlord. 

Bramwell  then  also  obtained  a  rule  nisi  to  reduce  the  damages  found  on  the  other 
breach  to  a  nominal  amount,  on  the  ground  that,  though  one  tree  was  lopped,  and  the 
jury  were  rightly  directed  as  to  that,(a)  still,  as  the  declaration  did  not  state  that  the 
penalty  due  was  not  paid,  the  learned  Judge  ought  to  have  directed  the  jury  that 
it  could  not  be  recovered ;  and  that  the  objection  was  not  available  in  arrest  of  judg- 
ment, because  the  Court  would  infer,  after  verdict,  that  the  damages  were  confined 
to  the  value  of  the  tree  lopped. 

Bramwell  and  Bovill  now  shewed  cause  against  the  plaintiff's  rule  to  enter  a  verdict. 
The  covenant  only  applies  to  such  rates  as  the  landlord  is  liable  to  pay.  Neither 
church-rate,  highway-rate,  nor  poor-rate  are  assessed  on  the  premises,  but  on  the 
occupier  in  respect  of  his  occupation.  It  is  true  that  a  rent-charge  is  in  the  nature 
of  an  imposition  on  the  land,  for  it  is  recoverable  by  distress  ;  but  in  this  case  it  was 
not  a  charge  which  the  landlord  [575]  was  liable  to  pay,  for  he  was  himself  the  tithe- 
owner.  [Parke,  B.  It  is  clear  that  the  tenants  were  to  paj-  some  rates.  Now,  the 
rates  imposed  on  the  landlord,  viz.  land-tax  and  property-tax,  are  excepted  ;  so  that, 
according  to  your  argument,  the  defendants  were  not  bound  to  pay  any  rates  at  all. 
The  words  "  imposed  on  the  demised  premises  "  must  therefore  be  read  as  "  imposed 
on  the  tenant  of  the  demised  premises."  The  intention  was,  that  the  various  rates 
which  during  the  defendant's  occupation  should  become  due,  and  the  payment  of 
which  might  be  enforced  from  the  landlord  or  the  land,  should  be  paid  by  the  tenants. 
If  the  words  of  the  covenant  cannot  be  acted  on,  the  intention  must  be  looked  at.] 
There  is  no  reason  why  a  landlord  should  take  from  his  tenants  a  covenant  for  the 
payment  of  a  rate,  for  instance,  poor-rate,  the  non-payment  of  which  would  not  affect 
the  landlord.  The  intention  was,  that  the  landlord  should  be  exonerated  from  the 
payment  of  rates  to  which  he  was  necessarily  liable.  [Parke,  B.  There  is  a  reason 
•why  the  landlord  should  require  a  covenant  of  this  description  :  for  persons  might 
object  to  take  the  premises,  unless  the  rates  in  arrear  were  paid  :  for,  as  to  some  of 
them,  the  subsequent  tenant  would  be  liable  to  a  distress.]  Assuming  the  covenant 
to  extend  to  taxes  assessed  on  the  tenant,  no  breach  of  such  a  covenant  is  alleged,  the 
breach  assigned  being,  that  the  defendants  suffered  certain  poor-rate,  &c.,  assessed 
on  the  demised  premises,  to  be  due. 

Montagu  Chambers,  in  support  of  the  rule.  A  covenant  of  this  desci'iption  is 
commonly" inserted  in  leases;  its  construction,  therefore,  is  of  general  importance. 
The  exclusion  of  the  land-tax  and  property-tax  leads  to  the  inference  that  the  cove- 
nant was  not  intended  to  apply  to  taxes  payable  by  the  landlord.  The  true  construc- 
tion is,  that  the  tenants  are  to  pay  all  rates  and  taxes  assessed  in  respect  of  their 
occupation  of  the  premises.     [He  referred  to  the  17  Geo.  2,  c.  38,  s.  12.] 

[576]  Parke,  B.  The  question  i.s,  whether  these  rates  are  such  rates  as,  according 
to  the  true  intent  and  meaning  of   the  covenant,  are  "imposed  on    the   demised 

(a)  Bramwell  also  moved  on  the  ground  that  the  cutting  proved  was  not 
"a  lopping"  within  the  meaning  of  the  covenant;  but  the  Court,  after  taking  time 
to  consider,  refused  the.  rule  on"  that  ground,  saying  that  it  was  a  question  for  the 
jury  whether  what  was  done  was  ''lopping." 
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premises,"  but  which  the  defendants,  by  the  terms  of  the  covenant,  ought  to  pay.  I 
confess  I  have  felt  considerable  doubt  as  to  the  meaning  of  the  covenant.  It  is 
impossible  to  construe  the  words  of  it  in  their  natural  sense.  Then,  accoi-ding  to  the 
rule  adopted,  if  the  words  of  a  covenant  are  not  applicable  in  their  strict  sense,  we 
must  see  whether  there  is  not  a  secondary  sense  which  can  be  applied  to  them.  Here 
I  think  there  is.  The  defendants  covenant  to  pay  "all  taxes,  charges,  rates,  tithes, 
or  rent-charges  in  lieu  of  tithe,  dues  and  duties  whatsoever,  as  then  were  or  should  at 
any  time  thereafter  during  the  demise  be  taxed,  charged,  assessed,  or  imposed  upon 
the  said  demised  premises."  With  respect  to  so  much  of  the  covenant  as  relates  to 
taxes  which  should  thereafter  be  imposed,  if  that  had  stood  alone,  the  covenant  would 
be  construed  in  its  strict  sense,  and  the  tenants  would  not  be  bound  to  pay  any  taxes, 
except  those  afterwards  imposed  by  the  legislature  on  the  land  itself.  That  does  not 
apply  to  the  present  case,  and  it  is  clear  that  the  parties  contemplated  some  taxes, 
charges,  rates,  tithes,  or  rent-charges,  then  imposed  on  the  demised  premises,  which 
the  tenant  was  bound  to  pay.  In  truth,  rates  of  this  description  are  not  imposed  on 
the  land  itself,  but  on  the  occupier  in  respect  of  his  occupation  ;  so  that  the  covenant 
cannot  apply  to  rates  assessed  on  the  tenant  to  be  recouped  by  his  landloi'd  ;  conse- 
quently, the  language  of  the  covenant  is  to  be  understood  in  its  secondary  sense,  and 
as  meaning  rates  not  charged  on  the  land  itself,  but  on  the  occupier  in  respect  of  his 
occupation.  The  covenant  to  pay  future  rates  enables  us  to  read  the  words  "or 
imposed  "  as  if  they  had  been  "  or  otherwise  imposed  ; "  so  that  the  covenant  may  be 
construed  as  an  undertaking  to  pay  the  rates  then  known,  or  any  rates  which  might 
thereafter  be  imposed  upon  the  demised  premises.  It  is  clear  that  the  co-[577]-venant 
was  intended  to  operate  so  that  the  defendants  should  pay  the  present  rates,  and  we 
must  understand  the  parties  as  having  contemplated  some  other  tax  which  might  at 
a  future  period  be  imposed  on  the  land  itself.  It  seems  to  me  that  the  covenant 
cannot  be  construed  as  a  covenant  to  pay  such  taxes  as  were  in  the  first  instance  to 
be  paid  by  the  tenants,  and  to  be  recouped  hy  the  landlord,  but  that  it  must  be  con- 
strued as  a  covenant  to  pay  all  rates  then  imposed  on  the  tenants  in  respect  of  their 
occupation  of  the  land,  and  any  future  rates  which  might  be  imposed  on  the  land 
itself. 

KoLFE,  B.     I  concur ;  but  I  own  that  at  one  time  I  was  of  a  different  opinion. 

Platt,  B.,  concurred. 

Alderson,  B.  I  admit  that  I  entertained  a  wrong  view  at  the  trial.  If  the 
exception  had  been  of  some  rate  payable  by  the  tenants  only,  that  would  have  been 
conclusive  to  shew  that  the  covenant  was  not  intended  to  extend  to  rates  payable  by 
the  landlord.     But  it  is  not  true  of  the  converse. 

Eule  absolute. 

Montagu  Chambers  now  shewed  cause  against  the  defendant's  rule  to  reduce  the 
damages.  The  objection  is,  that  it  is  not  averred  in  the  breach  that  the  201.  penalty 
was  not  paid.  But  there  is  nothing  in  the  declai'ation  to  shew  that  it  was  not,  and 
the  Court  will  make  no  intendment  either  way.  After  verdict  the  defect,  if  any, 
is  cured  bv  the  general  allegation  at  the  end  of  the  declaration.  ( Parke,  B.  That  is 
only  a  conclu.sion  of  law  from  the  premises.]  The  penalty  accrued  as  a  debt  upon  the 
breach  of  covenant,  and  the  onus  was  on  the  defendants  to  shew  that  it  was  paid. 
[Parke,  B.  This  breach  is  capable  of  two  constructions.  The  plaintitf  may  be 
seeking  to  recover  damages  for  the  breach  of  covenant  in  cutting  the  trees,  or  he  may 
be  suing  foi-  the  penalty.  There  is  a  coni-[578]-plete  breach  as  to  cutting  the  trees, 
but  no  complete  breach  as  to  the  penalty.  The  judgment  could  not  be  arrested, 
because  there  is  some  damage  in  respect  of  cutting  the  trees.]  The  true  construc- 
tion of  the  covenant  is,  that  in  case  the  defendants  lopped  the  trees  they  would 
pay  a  certain  amount  agreed  on,  without  the  intervention  of  a  jury,  and  also  the 
value  of  the  trees.  Although  the  word  "penalty"  is  used,  this  is  liquidated  damage: 
Sainler  v.  Ferguson  (7  C.  B.  716). 

Bramwell,  in  support  of  the  rule.  If  this  be  read  as  an  alternative  covenant  that 
the  defendants  will  not  lop  the  trees,  or,  if  they  do,  that  they  will  pay  damages,  then 
the  covenant  should  have  been  declared  on  as  such,  and  the  plaintiff  could  not  recover 
damages  beyond  the  value  of  the  trees.  If  the  term  "penalty"  means  liquidated 
damage,  it  ought  to  have  been  averred  that  the  amount  ag.reed  on  was  not  paid  : 
Lowe  V.  Peers  (4  Burr.  2228).     There  is  a  distinction  in  this  respect  between  a  bond 
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and  a  covenant.  As  soon  as  a  bond  is  executed  a  debt  accrues,  and  the  obligor 
must  shew  that  he  has  discharged  himself  of  it ;  in  covenant,  it  is  incumbent  on 
the  covenantee  to  make  out  by  proper  averments  that  the  covenant  has  been  broken. 
A  plea  of  payment,  concluding  to  the  country,  would  have  been  clearly  bad.  An 
Anonymous  case  in  Hardres  (Hardr.  320)  is  in  point:  there,  "in  an  action  upon  the 
case,  upon  a  promise  to  re-deliver  some  rings  to  the  plaintiff  in  as  good  a  plight 
as  they  were  delivered  to  him,  or  else  pay  him  181.  in  money,  the  plaintiff  averred 
that  the  defendant  had  not  redelivered  to  him  the  rings,  but  omitted  to  say,  nor 
paid  him  the  181.  in  money.  And  this  was  held  to  be  naught,  though  after  a  verdict 
upon  not  guilty,  found  for  the  plaintiff.  Because  it  may  well  be  that  the  181.  was 
paid,  and  then  the  plaintiff  had  no  cause  of  action."  In  Com.  Dig.  "  Pleader,"  (C.  44,) 
it  is  said,  "  The  declaration  ought  to  [579]  shew  a  breach  of  the  covenant,  promise, 
&c.,  on  which  the  action  is  founded." 

Parke,  B.  If  this  is  to  be  considered  as  a  covenant  by  the  defendants,  that  they 
will  not  lop  any  tree,  or,  if  they  do,  that  they  will  pay  a  penalty  of  201.  plus  the 
value  of  the  tree,  then,  strictly  speaking,  the  201.  is  not  a  penalty,  but  unliquidated 
damage ;  and,  the  matter  being  at  large,  the  jury  might  give  less  than  the  precise 
amount  mentioned  as  a  penalty.  On  the  other  hand,  if  it  is  to  be  considered  as  a 
covenant  to  pay  liquidated  damage,  and  also  the  value  of  the  tree,  it  is  an  alternative 
covenant,  that  is  to  .say,  that  the  defendants  will  not  lop  any  tree,  or,  if  they  do,  that 
they  will  pay  liquidated  damage,  or  the  value  of  the  tree.  Then,  the  plaintiff  cannot 
recover  the  penalty  unless  he  declares  on  the  contract  to  pay  the  liquidated  amount, 
in  which  case  he  must  aver  that  the  defendants  have  not  paid  it.  That  distinction  is 
pointed  out  by  Lord  Mansfield  in  Lowe  v.  Peers  (4  Burr.  2228),  where  he  says,  "  There 
is  a  difference  between  covenants  in  general  and  covenants  secured  by  a  penalty  or 
forfeiture.  In  the  latter  case  the  obligee  has  his  election.  He  may  either  bring  an 
action  of  debt  for  the  penalty,  and  recover  the  penalty,  (after  which  recovery  of  the 
penalty  be  cannot  resort  to  the  covenant,  because  the  penalty  is  to  be  a  satisfaction 
for  the  whole) :  or,  if  he  does  not  choose  to  go  for  the  penalty,  he  may  proceed  upon 
the  covenant,  and  recover  more  or  less  than  the  penalty  toties  qaoties  :  and  upon 
this  distinction  they  proceed  in  courts  of  equity.  They  will  relieve  against  a  penalty 
upon  a  compensation."  So  that,  if  the  case  be  within  the  statute  8  &  9  Will.  3,  c.  II, 
s.  8,  the  plaintiff  cannot  recover  more  than  the  actual  damage  sustained,  whether  he 
proceeds  by  action  of  debt  or  covenant.  Lord  Mansfield  goes  on  to  say,  "  but  where 
a  covenant  is  '  to  pay  a  particular  liquidated  sum,'  a  court  of  equity  cannot  make  a 
new  covenant  for  a  [580]  man,  nor  is  there  room  for  compensation  or  relief.  As  in 
leases  containing  covenants  against  plowing  up  meadow,  if  the  covenant  be  'not  to 
plow,'  and  there  be  a  penalty,  a  court  of  equity  will  relieve  against  the  penalty,  or 
will  even  go  further  than  that  (to  preserve  the  substance  of  the  agreement) ;  but  if  it 
is  worded  '  to  pay  -51.  an  acre  for  every  acre  plowed  up,'  there  is  no  alternative,  no 
room  for  any  relief  against  it,  no  compensation, — it  is  the  substance  of  the  agreement." 
If,  then,  the  plaintiff  is  seeking  to  recover  liquidated  damage,  he  should  have  alleged, 
that  though  the  defendants  lopped  the  tree,  they  did  not  pay  the  stipulated  amount  ; 
otherwise  it  does  not  follow  that  they  have  broken  their  covenant.  We  must  assume 
from  this  breach,  that  the  plaintiff  is  seeking  to  recover  an  unliquidated  amount,  in 
which  case  the  jury  are  at  liberty  to  give  such  damage  as  they  think  he  has  sustained. 
The  rule  must  therefore  be  absolute  to  reduce  the  damages  to  a  nominal  amount. 

Aldersox,  B.,  and  Platt,  B.   concurred. 

Eule  absolute. 

Shaerod  v.  The  London  and  North  Western  Eaiuvay  Company.  Dec.  10, 
1849. — The  plaintiffs  sheep  got  upon  the  defendants'  railway,  through  defect  of 
fences,  and  were  run  over  by  a  locomotive  engine  driven  by  a  servant  who 
had  directions  from  the  Railway  Company  to  drive  at  a  certain  rate  per  hour  : — 
Held,  that  trespass  would  not  lie  against  the  Company,  and  that,  if  the  cattle 
had  a  right  to  be  on  the  railway,  the  plaintiff's  remedy  was  by  action  on  the  case 
for  causing  the  engine  to  be  driven  in  such  a  way  as  to  injure  that  right.  If  the 
cattle  were  altogether  wrong-doers,  there  was  no  neglect  or  misconduct  for  which 
the  Company  were  responsible.  If  the  cattle  escaped  through  defect  of  fences 
which  the  Company  should  have  kept  up,  their  damage  was  consequent  on  that 
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wrong,  and  recoverable  in  an  action  on  the  case  against  the  Company,  for  letting 
their  fences  be  incomplete  or  out  of  repair. 

[S.  C.  6  Eailvv.  Cas.  239  ;  7  D.  &  L.  213  ;  20  L.  J.  Ex.  185 ;  14  Jur.  23.     Principle 
applied,  Holmes  v.  Blather,  1875,  L.  R.  10  Ex.  269.] 

Trespass  for  driving  a  railway  engine  with  great  force  and  violence  against  and 
over  the  plaintiff's  sheep,  by  means  whereof  they  were  killed.     Plea :  not  guilty. 

At  the  trial,  before  Jiolfe,  B.,  at  the  Stafford  Summer  Assizes,  18-iS,  it  appeared 
that  the  sheep  in  question  had  [581]  got  upon  the  defendants'  line  of  railway,  in 
consequence  of  the  defect  of  fences,  and  were  run  over  by  an  express  train  drawn  by 
a  locomotive  engine  driven  by  a  servant  of  the  Company,  who  had  directions  to  drive 
at  a  certain  rate  per  hour;  and  it  was  suggested,  that  while  going  at  that  rate  in  the 
dusk  of  the  evening,  when  the  accident  happened,  the  driver  could  not  have  seen  the 
sheep  in  sufficient  time  to  avoid  the  collision.  On  this  state  of  facts  it  was  objected, 
on  the  part  of  the  defendants,  that  the  proper  form  of  action  was  case,  not  trespass, 
and  a  verdict  was  entered  by  consent  for  the  plaintiff,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit. 

Godson,  having  obtained  a  rule  nisi  accordingly. 

Talfourd,  Serjt.,  and  Whitmore  shewed  cause  in  last  Hilary  Vacation  (Feb.  8). 
The  difficulty  is  in  applying  well-established  principles  to  a  new  state  of  things.  This 
injury  was  no  doubt  immediate  ;  therefore,  so  far  as  regards  the  nature  of  the  injury, 
trespass  is  the  proper  remedy.  But  then  it  is  said,  that  there  is  a  cla.ss  of  cases  which 
shew  that  where  the  master  is  not  personalh^  present,  but  the  vehicle  is  propelled  by 
his  servant,  who  by  a  dereliction  of  duty  causes  the  injury,  the  master  is  only  liable 
in  case.  [Alderson,  B.  Suppose,  instead  of  sheep,  the  train  had  run  over  a  man, 
could  the  Company  have  been  indicted  for  manslaughter  ?]  If  they  directed  their 
servant  to  drive  on  and  stop  for  nothing,  and  in  consequence  death  ensued,  they  would 
be  guilty  of  manslaughter,  or  if  the  act  was  so  wilful  as  to  imply  general  malice,  they 
might  be  guilty  of  murder.  [Alderson,  B.  Surely  not,  if  there  was  nobody  on  the 
line  at  the  time  the  order  was  given.]  Here  the  injury  is  caused  by  the  act  of  the 
defendants  themselves,  who  require  the  train  to  be  driven  with  great  speed,  so  as  to 
arrive  at  the  station  at  a  particular  time.  [Alderson,  B.  Mailcoaches  formerly  went 
at  a  given  rate,  but  nobody  [582]  ever  thought  that  the  Post  Office  was  liable  for  an 
injury  caused  by  their  speed.]  If  the  servant  wilfully  drove  over  the  sheep,  he,  and 
not  the  Companj',  would  be  liable  in  trespass  :  M'Manus  v.  Crickett  (1  East,  106) ; 
1  Smith  Lead.  Cas.  217.  [Parke,  B.  This  is  not  a  case  of  inevitable  necessity  :  it  is 
like  the  case  where  one  trained  soldier  was  injured  by  another  while  they  were  skir- 
mishing with  their  muskets  {JFeater  v.  JFard,  Hob.  134).  The  sending  the  engine 
along  the  line  was  the  voluntary  act  of  the  Company,  and  they  are  responsible  for  the 
consequences  ;  but  the  question  is,  whether  they  are  liable  in  trespass,  they  not  having 
given  any  order  for  the  injurious  act.]  The  Company  have  set  the  train  in  motion. 
It  is  as  if  an  arrow  were  shot  from  a  bow.  [Alderson,  B.  How  is  the  case  distinguish- 
able from  the  ordinary  one  of  an  injury  caused  by  a  coachman  1]  A  coachman  has 
volition,  and  may  avoid  anything  on  the  road  :  a  railway  driver  has  limited  power, 
and  can  only  drive  along  the  rails.  [Alderson,  B.  Then  it  is  a  mere  question  of 
degree  :  the  one  vehicle  is  more  dangerous  than  the  other.  Rolfe,  B.  It  was  assumed 
on  both  sides,  that  the  Company  had  given  orders  to  drive  at  such  a  rate  that  the 
engine  could  not  be  stopped,  so  as  to  avoid  running  over  the  sheep.]  The  true  prin- 
ciple is  laid  down  in  Gregory  v.  Piper  (9  B.  &  C.  591),  namely,  that  a  master  is  liable 
in  trespass  for  any  act  done  by  his  servant  in  the  course  of  executing  his  orders  with 
ordinary  care.  There  the  defendant  ordered  his  servant  to  lay  down  a  quantity  of 
rubbish,  consisting  of  bricks,  mortar,  stones,  and  dirt,  near  the  plaintiff's  stable-yard, 
with  orders  not  to  let  any  of  it  touch  the  plaintifl"s  wall ;  but  the  rubbish,  being  of  a 
loose  kind,  as  it  became  dry  naturally  shingled  down  towards  and  ran  against  the 
wall ;  and  Bayley,  J.,  says,  "The  only  question  is,  whether  the  trespass  is  the  act  of 
the  master.  The  master  desired  the  servant  to  lay  down  the  rubbish  so  as  not  to  let 
it  touch  or  lean  against  the  wall  [583]  of  the  plaintiff.  But,  if  in  the  execution  of  the 
order,  it  was  the  necessary  or  natural  consequence  of  the  act  ordered  to  be  done,  that 
the  rubbish  should  go  against  the  wall,  the  master  is  answerable  in  trespass."  So 
here,  the  injury  being  the  necessary  consequence  of  the  Company  having  caused  the 
engine  to  be  propelled  with  such  speed  that  the  driver  was  unable  to  control  it,  the 
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proper  form  of  action  is  trespass.  If  the  collision  could  have  been  avoided  by  reason- 
able care,  it  was  the  act  of  the  driver :  if  it  could  not  have  been  avoided  by  reason- 
able care,  it  was  the  act  of  the  Company,  and  the  driver  was  merely  a  part  of  the 
machinery  which  they  propelled.  The  case  falls  within  the  principle'of  the  decision 
in  M'Laughlin  v.  Fri/or  (4  M.  &  G-.  48). 

Godson  and  Huddleston,  in  support  of  the  rule.  With  respect  to  the  form  of 
action,  there  is  no  difference  in  principle  between  an  injury  caused  by  a  railway  train 
or  by  a  mail  coach.  The  speed  of  the  railway  engine  is  regulated  by  the  driver 
according  to  circumstances  ;  he  goes  fast  on  a  level,  lets  off  the  steam  and  puts  on  the 
drag  when  descending  an  inclined  plane,  and  puts  on  more  steam  when  on  an  ascend- 
ing gradient,  just  as  a  coachman  would  use  the  whip  or  rein.  On  the  contrary,  the 
moment  an  arrow  is  propelled  from  a  bow,  there  is  no  power  to  govern  its  flight. 
[Alderson,  B.  If  a  master  directs  his  servant  to  do  a  particular  act,  which,  by  the 
mere  force  of  nature,  cannot  be  done  without  producing  injury  to  another,  and  the 
servant  does  the  act,  the  master  is  liable  in  trespass,  because  he  directs  his  servant  to 
do  an  act  which  must  necessarily  result  in  an  injury.  That  is  the  case  of  Gregory  v. 
Piper  (9  B.  &  C.  591).  But  if  the  act  could  have  been  done  without  causing  an  injury, 
the  master  is  only  liable  in  case.  The  difficulty  here  arises  on  the  facts,  because  my 
Brother  Eolfe  reports  that  the  directions  were  such  that  the  engine  [584]  must 
necessarily  go  over  the  sheep.  In  Scott  v.  Sliepherd  (2  W.  Bl.  892),  every  person  who 
threw  the  squib,  after  the  first,  was  an  involuntary  agent.]  In  Bac.  Abr.  "  Trespass," 
(A.)  (vol.  7,  p.  645,  7th  edit.),  the  rule  is  thus  stated: — "The  difficulty  which  has 
arisen  in  applying  this  distinction  as  to  trespass  and  case,  has  been  chiefly  in  actions 
for  injuries  done  in  driving  carriages  and  navigating  vessels.  If  the  carriage  or  the 
vessel  is  to  be  considered  as  a  mere  passive  instrument,  not  less  subservient  to  the 
person  directing  it  than  a  gun,  or  a  stick  held  in  his  hand,  it  would  follow  that  all 
immediate  injuries  received  from  its  contact  while  under  an  individual's  direction, 
whether  arising  from  accident,  negligence,  or  wilfulness,  are  as  much  trespasses 
committed  by  him,  as  a  wound  from  his  gun  or  a  blow  from  his  stick ;  and  it  is  in  this 
light  that  such  injuries  appear  to  have  been  regarded  by  Lord  Ellenborough,  and  the 
Court  of  King's  Bench,  in  several  cases.  On  the  other  hand,  some  other  decisions 
seem  to  ascribe  something  of  independent  agency  to  a  vessel  under  sail,  and  a  carriage 
drawn  by  horses ;  and  it  has  been  held,  that  an  injury  received  from  their  contact,  if 
accidental,  and  not  wilful,  does  not  amount  to  an  immediate  trespass,  but  only  to  a 
case  of  consequential  damage."  The  question  resolves  itself  into  this — whether  or  not 
there  is  an  independent  agency.  Xo  doubt,  if  the  Company  ordered  an  engine  to  be 
sent  down  an  inclined  plane,  they  would  be  liable  in  trespass ;  but  while  there  is  a 
driver  to  guide  it,  they  are  only  liable  in  case.  According  to  the  argument  on  the 
other  .side,  the  Company  would  be  liable  in  trespass  in  all  cases  of  injury  caused  by 
the  driver  not  being  able  to  stop  on  a  given  signal,  however  slowly  he  might  be 
proceeding.  Either  trespass  or  case  will  lie  against  a  corporation  aggregate  for  an 
act  done  by  their  agent :  Maund  v.  The  Monmmdhshire  Canal  Cumpiny  (4  iM.  &  G.  452). 

Cur.  adv.  vult. 

[585]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  We  are  of  opinion  in  this  case  that  an  action  of  trespass  will  not  lie 
against  the  Company,  the  defendants. 

The  immediate  act  which  caused  the  damage  to  the  plaintiff's  cattle,  was  the  impact 
of  a  machine,  which  was  under  the  control  of  a  rational  agent,  the  servant  of  the 
defendants ;  not  so  much  so  indeed  as  a  horse,  or  carriage  drawn  by  horses,  or  pro- 
pelled by  mechanical  power  along  an  ordinary  highway,  would  be,  in  which  cases  both 
the  direction  and  the  speed  of  the  machine  are  under  government,  but  still  in  such  a 
degree  as  to  make  the  cases  similar  for  the  purpose  of  deciding  the  present  question. 
We  may  treat  the  case,  then,  as  if  the  damage  had  been  done  by  an  ordinary 
carriage"  drawn  by  horses  ;  and,  it  being  now  settled  that  an  action  of  trespass  will 
lie  against  a  corporation,  we  may  con.sider,  for  the  present  purpose,  the  defendants  as 
one  natural  person,  and  the  carriage  under  the  care  of  his  servants.  Now,  the  law  is 
well  established,  on  the  one  hand,  that,  whenever  the  injury  done  to  the  plaintiff 
results  from  the  immediate  force  of  the  defendant  himself,  whether  intentionally  or 
not,  the  plaintiff  may  bring  an  action  of  trespass ;  on  the  other,  that  if  the  act  be  that 
of  the  servant,  and  be  negligent,  not  wilful,  case  is  the  only  remedy  against  the 
master.     The  maxim  "  Qui  facit  per  alium  facit  per  se  "  renders  the  master  liable  for 
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all  the  negligent  acts  of  the  servant  in  the  course  of  his  employment ;  but  that 
liability  does  not  make  the  direct  act  of  the  servant  the  direct  act  of  the  master. 
Trespass  will  not  lie  against  him ;  ease  will,  in  effect,  for  employing  a  careless  servant, 
but  not  trespass,  unless,  as  was  said  by  the  Court  in  Morley  v.  Gainsford  (2  H.  Bl.  442), 
the  act  was  done  "by  his  command  ;"  that  is,  unless  either  the  particular  act  which 
[586]  constitutes  the  trespass  is  ordered  to  be  done  by  the  principal,  or  some  act 
which  comprises  it ;  or  some  act  which  leads  by  a  physical  necessity  to  the  act 
complained  of.  The  former  is  the  case,  when  one,  as  servant,  is  ordered  to  enter  a 
close  to  try  a  right  or  otherwise  ;  the  latter,  when  such  a  case  occurs  as  Gregorij  v.  Piper 
(9  B.  &  C.  591),  where  the  rubbish,  ordered  to  be  removed,  from  a  natural  necessity 
fell  on  the  plaintiff's  soil ;  but,  when  the  act  is  that  of  the  servant  in  performing  his 
duty  to  his  master,  the  rule  of  law  we  consider  to  be,  that  case  is  the  only  remedy 
against  the  master,  and  then  only  is  maintainable  when  that  act  is  negligent  or 
improper  ;  and  this  rule  applies  to  all  cases  where  the  carriage  or  cattle  of  a  master  is 
placed  in  the  care  and  under  the  management  of  a  servant,  a  rational  agent.  The 
agent's  direct  act  or  trespass  is  not  the  direct  act  of  the  master.  Each  blow  of  the 
whip,  whether  skilful  and  careful  or  not,  is  not  the  blow  of  the  master :  it  is  the 
voluntary  act  of  the  servant ;  nor  can  it,  we  think,  be  reasonably  said  that  all  the  acts 
done  in  the  skilful  and  careful  conduct  of  the  carriage  are  those  of  the  master, 
for  which  he  is  responsible  in  an  action  of  trespass,  to  the  same  extent  as  if 
he  had  given  them  himself,  because  he  has  impliedly  ordered  them  ;  but  those  that 
were  careless  and  unskilful  were  not,  for  he  has  given  no  order,  except  to  use  skill 
and  care. 

Our  opinion  is,  that,  in  all  cases  where  a  master  gives  the  direction  and  control 
over  a  carriage,  or  animal,  or  chattel,  to  another  rational  agent,  the  master  is  only 
responsible  in  an  action  on  the  case,  for  want  of  skill  or  care  of  the  agent — no  more ; 
consequently,  this  action  cannot  be  supported. 

We  should  observe,  that,  though  the  master  in  this  case  is  taken  to  have  ordered 
the  driver  of  the  engine  to  proceed  at  a  great  speed,  it  did  not  follow  as  a  necessary 
con-[587]-sequence  that  it  would  impinge  on  the  plaintiff's  cattle.  It  might  not  have 
happened,  if  the  driver  had  seen  the  cattle  sooner,  or  the  cattle  had  heard  the  engine, 
and  got  out  of  the  way.  The  act,  therefore,  cannot  be  treated  as  a  trespass,  on  the 
ground  that  it  was,  by  necessary  implication,  ordered  to  be  done  by  the  defendants — 
the  principle  on  which  the  case  of  Greyory  v.  Piper  was  decided.  This  is  the  simple 
case  of  an  act  done  by  the  servant  in  the  course  of  his  employment,  not  specifically 
ordered  by  the  master;  and  though  the  injury  by  such  an  act  be  direct  so  far  as 
relates  to  the  servant,  we  have  recently  held  that  a  master  would  not  be  responsible  in 
trespass  :  Gordon  v.  Piolt  (ante,  p.  363). 

If  in  the  present  case  the  plaintiff's  cattle  had  a  right  to  be  on  the  railway,  the 
plaintiff  has  a  remedy,  by  an  action  on  the  case  against  the  Company  for  causing  the 
engine  to  be  driven  in  such  a  way  as  to  injure  that  right ;  for  the  defendants  were 
bound  to  see  that  their  carriages  did  not  travel  at  such  a  speed  as  to  make  it 
impossible  to  avoid  other  persons,  who  had  a  lawful  right  to  be  there. 

If  the  cattle  were  altogether  wrong-doers,  there  has  been  no  neglect  or  misconduct 
for  which  the  defendants  are  responsible. 

If  the  cattle  had  an  excuse  for  being  there,  as,  if  they  had  escaped  through  defect 
of  fences  which  the  Company  should  have  kept  up,  the  cattle  were  not  wrong-doers, 
though  they  had  no  right  to  be  there  ;  and  their  damage  is  a  consequent  damage 
from  the  wrong  of  the  defendants  in  letting  their  fences  be  incomplete  or  out  of  repair, 
and  may  be  recovered  accordingly  in  an  action  on  the  case. 

Eule  absolute. 


[588]  Levi  v.  Abbott.  Dec.  22,  1849. — To  a  testatum  fi.  fa.  the  sheriff  returned 
that  he  seized  the  defendant's  goods,  and  kept  possession  until  he  received  from 
"  the  attorney  of  the  plaintiff"  an  order  to  withdraw  from  possession  : — Held  that 
the  return  was  good,  for  the  attorney  of  the  plaintiff  meant  "the  attorney  in 
the  action,  and  that  he  had  power  to  order  the  sheriff  to  quit  possession. 

[S.  C.  7  D.  &  L.  185  ;  19  L.  J.  Ex.  52.    Discussed,  Smith  v.  Real,  1882,  9  Q.  B.  D.  343. 
Eeferred  to,  Lovegrave  v.  White,  1871,  L.  R.  6  C.  P.  444;  In  re  Commonwealth  Land 
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Company;  Ex  parte  HolUngton,  1873,  43  L.  J.  Ch.  100  ;  29  L.  T.  502  ;  22  W.  K.  106  ; 
JFhtjte  V.  Nuttiiig,  [1897]  2  W.  E.  241.] 

The  plaintiff  in  this  action,  having  recovered  judgment  against  the  defendant, 
issued  a  writ  of  fieri  facias  directed  to  the  Sheriffs  of  London,  and  also  a  testatum 
fieri  facias  directed  to  the  Sheriff  of  Kent,  who,  ha\'ing  been  ruled  to  return  that  writ, 
made  his  return  as  follows.  "  By  virtue  of  the  annexed  writ  to  me  directed,  I  seized 
the  goods  and  chattels  in  my  bailiwick,  of  Vernon  Montagu  Abbott,  to  the  value  of 
401.,  and  kept  them  safe  in  my  possession  until  the  2Sth  day  of  July,  1849,  when  I 
received  from  Emanuel  Lawrence  Le\'i,  the  attorney  of  the  plaintiff,  in  the  said  writ 
named,  an  order  to  withdraw  from  possession  of  the  said  goods  and  chattels  ;  where- 
upon I  immediately  withdrew  from  such  possession.  And  the  said  Vernon  Montagu 
Abbott  hath  not  anv  other  or  more  goods  and  chattels  in  my  bailiwick  whereof  I  can 
cause  to  be  le\'ied  the  damages  and  interest  in  the  said  writ  mentioned,  or  anj^  part 
thereof,  as  by  the  said  writ  I  am  commanded.  Therefore  I  cannot  have  the  damages 
and  interest  in  the  said  writ  mentioned,  or  any  other  part  thereof,  before  the  Barons 
of  the  Queen's  Exchequer  at  Westminster,  as  by  the  said  writ  I  am  commanded." 

Lush  having  obtained  a  rule  calling  on  the  Sheriff  of  Kent  to  shew  cause  why  the 
return  should  not  be  quashed, 

Bramwell  shewed  cause  (Xov.  26).  The  return  is  good.  Applying  to  it  the 
ordinary  rules  of  construction,  the  words  "attorney  for  the  plaintiff"  mean  an  attorney 
appointed  by  him  for  the  purpose  of  giving  the  order  to  withdraw.  [Parke,  B.  If 
it  means  an  agent  legally  constituted  for  the  purpose  of  managing  the  execution,  the 
return  should  have  stated  the  order  according  to  its  legal  effect.]  An  act  done  by 
the  agent  of  any  person  may  be  [589]  correctly  described  as  the  act  of  his  attorney. 
[Parke,  B.  If  the  plaintiff  brought  an  action  for  a  false  return,  the  ambiguity  of 
expression  might  place  him  under  some  difficulty.  The  plaintiff  has  a  right  to  have 
a  return,  which,  if  true,  would  be  an  answer  to  any  action.]  Then,  taking  the 
expression  to  mean  "the  attorney  of  the  plaintiff  in  the  action,"  the  return  is  never- 
theless good  ;  for  the  attorney  in  the  action  has  authority  to  direct  and  manage  the 
execution.  It  is  true  that  he  cannot  discharge  a  defendant  in  custody  under  a  ca.  sa., 
without  payment  of  the  debt  and  costs:  Savory  v.  Chapman  (11  A.  &  E.  829);  but 
the  reason  is,  that  the  custody  of  the  person  operates  at  common  law  as  a  satisfaction 
of  the  debt,  and  consequently  the  authority  of  the  attorney  is  at  an  end.  It  is  clear 
that  the  attorney  has  power  to  receive  the  debt  and  costs, — indeed,  he  is  bound  to 
do  so  :  Crozer  \'  Pilling  (4  B.  &  C.  26) ;  and  it  is  submitted  that,  so  long  as  the 
execution  is  in  fieri,  he  may  control  it.  If  a  portion  of  the  debt  has  been  levied  in 
one  countv,  it  is  competent  for  the  attorney  to  order  the  sheriff  to  levy  for  the 
residue  only  in  another  county.  Or,  if  the  whole  has  been  levied  in  one  county, 
the  attorney  must  have  authori'ty  to  direct  the  sheriff  of  the  other  county  to  withdraw. 
This  form  of  return  has  for  a  long  period  been  used  in  both  the  counties  of  Kent  and 
Middlesex. 

Hawkins,  in  support  of  the  rule.  The  return  is  bad  upon  the  face  of  it.  The 
true  meaning  of  it  is,  that  the  plaintiff's  attorney  directed  the  withdrawal.  The 
practice  in  the  sheriffs  office  is  no  authority.  In  Conmp  v.  Challii  (2  Exch.  484) 
the  sheriff  was  held  liable  for  an  escape,  although  the  practice  had  been  to  act  as  he 
had  done.  If  the  goods  were  not  liable  to  be  sold,  by  reason  of  the  landlord's  claim 
for  rent,  the  sheriff  should  have  returned  nulla  bona  :  [590]  JFintle  v.  Freeman  (11  A.  & 
E.  .539),  Cocker  v.  Mnsrjrove  (9  Q.  B.  223).  [He  also  referred  to  Crowder  v.  Long 
(8  B.  &  C.  598).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  In  this  case  a  rule  nisi  was  obtained  by  Mr.  Lush,  to  quash  a 
return  of  a  testatum  fieri  facias  directed  to  the  Sheriff  of  Kent,  which  return  was  in 
these  terras.  (His  Lordship  stated  the  return,  as  above  set  out.)  Mr.  Bramwell 
contended  that  the  return  was  good  on  two  grounds.  First,  that  the  countermand 
and  order  to  abandon  possession  must  be  taken  to  have  been  made  by  a  special 
attorney  appointed  by  the  plaintiff  for  that  purpose.  We  intimated,  on  the  argument, 
that  that  answer  was'unsatisfactory.  Secondly,  that  the  attorney  in  the  cause  had  a 
right,  after  seizure  under  a  fieri  facias,  to  order  the  sheriff  to  quit  possession,  and 
that  the  order  of  the  plaintiff  himself  was  not  required  ;  and  that  is  our  opinion,     ihe 
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attorney  in  the  suit  has  no  right,  after  judgment,  to  settle  the  action  on  any  other 
terms  than  payment  of  the  debt  and  costs,  and  cannot  discharge  a  defendant  from 
custody  on  a  capias  ad  satisfaciendum  without  receiving  them  ;  Savory  v.  Chapman  ; 
nor,  by  parity  of  reasoning,  where  there  has  been  an  extent  under  an  elegit.  But  he 
has  the  power  to  direct  and  manage  the  execution  against  the  goods.  If  two  writs  of 
fieri  facias  are  out  at  the  same  time,  into  different  counties,  there  is  no  reason  why, 
if  one  is  executed  and  the  debt  satisfied,  he  may  not  order  the  sheriff  to  quit  the 
possession  of  goods  seized  under  the  other.  So,  if  the  seizure  is  met  by  a  claim  to 
the  goods,  which  he  thinks  it  not  worth  while  to  dispute,  or  where  the  landlord's 
claim  for  rent  would  absorb  the  value  of  the  goods,  there  seems  no  reason  why  he 
may  not  abandon,  nor  why  he  may  not  [591]  for  any  other  cause,  when  he  thinks 
it  most  conducive  to  the  benefit  of  his  client.  Cases,  indeed,  might  occur  where 
a  fieri  facias  was  put  in  force  and  abandoned,  and  again  another  put  in  force  ;  so 
that  the  defendant  might  be  harrassed  by  frequent  seizures.  Probably  the  law 
might  give  the  defendant  a  remedy  by  a  special  action  on  the  case  for  such  a 
vexation,  when  made  from  improper  motives  and  without  reasonable  cause  ;  but  the 
only  question  in  the  present  case  is,  whether  the  plaintiff,  and,  if  so,  his  attorney, 
may  not  order  the  sherift'  to  withdraw  after  seizure  and  give  up  the  goods  ;  and  we 
think  he  may.  Therefore,  the  rule  will  be  discharged  with  costs. 
Kule  discharged,  with  costs. 

James  Morrell  v.  Fisher  and  Westell,  Executors  of  Mark  Theophilns  Morrell. 
Dec.  22,  1849. — A  testator  bequeathed  his  freehold  farm  in  Headington,  called 
the  Wick  Farm,  to  certain  persons,  in  moieties.  Two  parcels  of  land,  which  had 
formerly  belonged  to  that  farm,  had  been  conveyed  by  the  then  owner  to  the 
president  and  scholars  of  Magdalen  College,  who  demised  the  same  to  the 
testator  by  way  of  renewed  lease.  The  testator  further  devised — "  all  my  lease- 
hold farm-house,  homestead,  lands,  and  tenements  at  Headington,  containing 
about  170  acres,  held  under  Magdalen  College,  Oxford,  and  now  in  the  occupation 
of  B.,  as  tenant  to  me."  B.  occupied  a  farm  at  Headington,  which  was  leased  to 
the  testator  by  Magdalen  College,  but  he  had  never  occupied  the  above-mentioned 
two  parcels  of  land  : — Held,  that  the  description  of  the  lands  being  in  the 
possession  of  B.  could  not  be  rejected  as  a  false  demonstration,  and  consequently, 
that  the  two  parcels  of  land  did  not  pass  under  the  latter  devise. 

[S.  C.  19  L.  J.  Ex.  273:  in  Equity,  4  De  G.  &  Sm.  422  ;  64  E.  R.  896  (with  note). 
Referred  to,  IViMer  v.  Stanhy,  1864,  16  C.  B.  (N.  S.)  698;  Early  v.  raithhom,  ISSii, 
57  L.  J.  Ch.  6.52;  58  L.  T.  517;  Mdlm-  v.  Wahnesley,  [1904]  2  Ch.  5.33;  Eastwood 
V.  Ashton,  [1915]  A.  C.  914.] 

By  order  of  Vice-Chancellor  Knight  Bruce,  the  following  ease  was  stated  for  the 
opinion  of  this  Court : — 

On  and  prior  to  the  8th  of  October,  1825,  Theophilus  Wharton  and  Brian 
Wharton  were  seised,  as  tenants  in  common  in  fee,  of  a  freehold  farm  in  Headington, 
called  the  Wick  Farm,  which  comprised,  among  other  lands,  a  freehold  close,  called 
the  Great  Hill  Ground,  containing  19a.  3r.  At  and  prior  to  the  same  time, 
Theophilus  Wharton  was  possessed  of  a  leasehold  farm  also  situate  at  Headington, 
held  under  a  lease  for  a  term  of  years  then  unexpired,  granted  to  him  by  the 
president  and  scholars  of  Magdalen  College,  Oxford.  This  leasehold  farm  comprised 
a  close  of  land  opposite  the  freehold  mansion  and  residence  [592]  of  the  said 
Theophilus  Wharton  in  Headington,  and  also  certain  lands  lying  dispersed  in  the 
common  fields  of  Headington. 

In  October,  1825,  it  was  agreed  between  Theophilus  Wharton  and  Brian  Wharton, 
and  the  said  president  and  scholars,  that  Theophilns  Wharton  should,  under  the  pro- 
visions of  the  Land-tax  Redemption  Acts,  purchase  of  the  said  president  and 
scholars  the  said  close  of  land  opposite  the  said  residence  of  the  said  Theophilus 
Wharton,  and  that  the  said  Theophilus  Wharton  and  Brian  Wharton  should  sell  to 
the  said  president  and  scholars  6a.  1r.  28p.,  part  of  the  close  called  the  Great  Hill 
Ground  ;  and  that  the  said  Theophilus  Wharton  and  Brian  Wharton  should  exchange 
with  the  said  president  and  scholars  six  acres,  further  part  of  the  said  close  called  the 
Great  Hill  Ground,  for  the  said  lands  lying  dispersed  in  the  common  fields  at 
Headington  aforesaid. 
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This  agreement  was  carried  into  execution  by  indentures  of  lease  and  release,  dated 
the  7th  and  Sth  of  October,  182.5,  and  by  an  indenture  of  exchange  of  the  latter  date. 
Notwithstanding  the  said  grant  and  exchange,  the  6a.  1r.  28p.  and  the  6a.,  part  of 
the  Crreat  Hill  Ground,  continued  to  be  occupied  as  part  of  Wick  Farm,  by  the  said 
Theophilus  Wharton  and  Brian  Wharton,  and  those  claiming  under  them,"  down  to 
the  death  of  Maik  Theophilus  Morrell,  hereinafter  mentioned. 

Theophilus  Wharton,  duly  and  according  to  the  statutes  in  that  behalf,  made  his 
will,  dated  the  8th  day  of  May,  18.30,  and"  thereby,  after  devising  a  farm  at  Sutton, 
in  the  county  of  Oxford,  as  therein  mentioned,  gave  and  devised  all  other  his  freehold 
and  real  estates,  (which  general  devise  included  his  said  moiety  of  the  said  Wick 
Farm,)  unto  and  to  the  use  of  the  said  Brian  Wharton  for  his  life,  with  remainder  to 
the  use  of  their  nephew,  Mark  Theophilus  Morrell,  his  heirs  and  assigns  for  ever. 
And  the  said  will  then  proceeded  in  these  words  :  "  I  give  and  bequeath  to  my  said 
[593]  nephew,  Mark  Theophilus  Morrell,  all  that  my  leasehold  messuage,  farm, 
lands,  and  premises  situate  at  Headington,  in  the  county  of  Oxford,  and  which  I 
hold  as  lessee  under  Magdalen  Collese,  in  the  University  of  Oxford,  to  hold  unto 
my  said  nephew,  Mark  Theophilus  Morrell,  his  executors,  administiators,  and  assigns, 
for  all  such  term,  estate,  and  interest  as  I  can  or  may  have  therein  at  the  time  of 
my  decease."  Theophilus  Wharton  died  on  the  21st  of  October,  1831,  without  having 
revoked  his  said  will. 

Mark  Theophilus  Morrell,  from  the  time  of  the  death  of  the  said  Theophilus 
Wharton  until  his  own  death,  received  the  rents  and  profits  of  the  said  leasehold 
premises,  but  not  of  the  said  6a.  1r.  28p.,  or  the  said  6a.,  although  such  parcels 
were  included  in  the  demise  from  Magdalen  College  to  Theophilus  Wharton  in  18.30, 
and  again  in  the  demise  to  Mark  Theophilus  Morrell  in  1837. 

On  the  decease  of  Theophilus  Wharton,  Brian  Wharton,  as  to  one  moiety  in  his 
own  original  right,  and  as  to  the  other  moiety  as  such  devisee  for  life  thereof, 
entered  into  the  possession  or  receipt  of  the  rents  and  profits  of  the  whole  of  the 
Wick  Farm,  including  therein  the  whole  of  the  close  called  the  Great  Hill  Ground  ; 
that  is  to  say,  as  well  the  6a.  1r.  28p.  and  6a.,  as  the  residue  of  the  said  close,  and 
he  continued  in  such  possession  or  receipt  until  the  2yth  day  of  September,  1838  ; 
and  the  said  Mark  Theophilus  Morrell  never  claimed  or  had  possession  of  the  said 
pieces  of  land  containing  6a.  1r.  28p.  and  6a.,  during  the  life  of  Brian  Wharton. 

By  an  indenture  dated  the  6th  of  August,  1837,  made  between  the  president  and 
scholars  of  the  said  college  of  the  one  part,  and  Mark  Theophilus  Morrell  of  the 
other  part,  which  was  made  by  way  of  renewed  lease  of  the  leasehold  farm  at 
Headington,  the  said  president  and  scholars  demised  to  Mark  Theophilus  Morrell  for 
twenty  years  the  said  leasehold  farm  at  Headington,  of  which  [594]  Theophilus 
Whaiton  had  been  so  possessed,  omitting  thereout  the  said  parts  thereof  which  the 
said  president  and  scholars  so  as  aforesaid  conveyed  to  Theophilus  W^harton  and 
Brian  Wharton. 

By  an  indenture  dated  the  29th  of  September,  1838,  Brian  Wharton  demised  the 
Wick  Farm  by  that  description,  and  also  described  as  containing  by  admeasurement 
202a.  Or.  JrP.^  more  or  less,  to  William  Eley,  to  hold  to  him,  his  executors,  &c.,  for 
fourteen  years,  at  the  yearly  rent  of  4001.  To  this  indenture  was  annexed  a 
schedule  of  the  demised  lands,  and  in  the  schedule  was  mentioned  "  Great  Hill  Ground, 
19a.  3r.  Op."  Upon  the  execution  of  this  lease  Eley  entered  into  possession  of  the 
Wick  Farm,  and  thence  continually,  until  and  at  and  after  the  death  of  Mark  Theophilus 
Morrell,  continued  in  the  possession  thereof,  and  amongst  other  closes,  of  the 
whole  of  the  Great  Hill  Ground,  confaiining  19a.  3r.  Op.,  and  includmg  the  said 
6a.  1r.  28p.  and  Qx.  During  the  life  of  Brian  Wharton,  William  Eley  paid  the  whole 
of  the  rent  of  4001.  reserved  by  the  lease  to  Brian  Wharton. 

Brian  Wharton,  duly  and  according  to  the  form  of  the  statutes  in  that  behalf, 
made  his  will,  dated  the  24th  of  January,  1832,  and  thereby  devised  his  moiety  of 
"all  that  freehold  messuage  or  tenement,  farm,  lands  and  hereditaments,  called  the 
Wick  Farm,"  to  his  wife  Catherine  for  her  life,  with  an  ultimate  reoiainder  to  Mark 
Theophilus  Morrell  in  fee.  .  ,     , 

Brian  Wharton  died  on  the  7th  of  April,  1839,  without  having  revoked  or 
altered  his  said  will.  Upon  Brian  Wharton's  death,  Catherine  \\  harton,  as  such 
devisee  for  life,  entered  into  the  possession  or  receipt  of  the  rents  and  prohts  of  one 
moiety  of  the  Wick  Farm,  including  the  whole  of  the  said  close  called  the  Great 
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Hill  Ground  ;  and  she  was,  up  to  and  at  and  after  the  death  of  Mark  Theophilus 
Morrell,  in  the  possession  or  receipt  thereof ;  and  [595]  upon  such  decease  of  Brian 
Wharton,  Mark  Theophilus  Morrell,  as  such  devisee  in  remainder  in  fee  thereof  under 
the  will  of  Theophilus  Wharton,  entered  into  the  possession  or  receipt  of  the  rents 
and  profits  of  the  other  moiety  of  the  Wick  Farm,  including  the  said  close  called 
the  Great  Hill  Ground,  and  he  continued  in  such  possession  or  receipt  until 
his  death. 

Mark  Theophilus  Morrell,  by  his  will,  dated  the  17th  of  November,  1841,  after 
devising  to  Charles  Tawney  certain  copyhold  messuages  and  premises,  devised  as 
follows : — "  I  give  and  devise  all  that  the  one  undivided  moiety  or  equal  half  part 
which  was  devised  to  me  in  and  by  virtue  of  the  will  of  my  uncle  Theophilus  Wharton, 
of  and  in  all  that  freehold  farm  called  the  Wick  Farm,  in  Headington,  containing  200 
acres  or  thereabouts,  and  occupied  by  William  Eley,  as  tenant  thereof  to  me,  with  the 
appurtenances,  to  the  uses,  upon  the  trusts,  and  in  the  manner  following : — [Here 
followed  a  devise  to  trustees,  upon  trust  for  the  testator's  sister  Mrs.  Stone  for  life, 
for  her  separate  use,  with  remainders  to  such  persons  as  she  should  appoint,  and  with 
an  ultimate  limitation  to  the  use  of  the  testator's  brother  James  Morrell  the  younger, 
in  fee.]  And  I  give  and  devise  all  that  the  other  undivided  moiety  or  equal  half  part 
which  was  devised  to  me  in  and  by  virtue  of  the  will  of  my  late  uncle  Brian  Wharton, 
subject  to  an  estate  for  life  thereljy  given  to  Catherine  Wharton,  then  the  wife  and 
now  the  widow  of  the  said  Brian  Wharton,  of  and  in  the  said  freehold  farm  called  the 
Wick  Farm,  with  the  appurtenances,  (subject  to  the  life  estate  of  the  said  Catherine 
Wharton,)  to  the  uses,  upon  the  trusts,  and  in  manner  following:  (that  is  to  say,)  to 
the  use  of  my  brother  the  said  James  Morrell  and  his  assigns,  for  his  life,  &c.  [Here 
followed  a  series  of  limitations  all  applicable  to  fi'eehold  estate.]  Provided  always, 
and  I  further  direct,  that  it  shall  be  lawful  for  the  owners  or  owner  for  the  time 
[596]  being  of  the  first  legal  estate  of  freehold  in  possession,  under  this  my  will,  of 
each  of  the  said  moieties  of  the  said  premises  called  the  Wick  Farm,  to  demise  and  lease 
the  said  farm  in  moieties  or  altogether  unto  any  person  or  persons  for  any  term  or  terms 
of  years  not  exceeding  twenty -one  years  in  possession,  for  the  best  lent  that  can  or  may 
be  obtained  for  the  same,  and  upon  such  other  terms  as  shall  or  may  be  deemed  reason- 
able, so  that  such  rent  be  reserved  so  as  to  be  incident  to  and  go  along  with  the  freehold 
and  reversion  of  the  said  premises."  The  testator  then  devised  his  freehold  messuage  at 
Sutton,  and  proceeded  as  follows  : — "  And  also  all  my  leasehold  farm-house,  homestead, 
lands,  and  tenements  at  Headington  aforesaid,  contaiinng  about  170  acres,  held  under 
Magdalen  College,  Oxford,  and  now  in  the  occupation  of  Thomas  Burrows,  junior,  as 
tenant  to  me,  with  their  respective  appurtenances,  unto  and  to  the  use  of  John  Fisher 
and  James  Westell,  their  heirs,  executors,  &c.,  upon  trust,  with  all  convenient  speed 
after  my  decease,  to  make  sale  and  absolutely  dispose  of  the  said  freehold  and  lease- 
hold premises  respectively,  and  to  apply  the  monies  arising  from  such  sale  in  payment 
(after  the  dischaige  of  incidental  expenses)  of  all  my  debts  and  funeral  and  testamentary 
expenses,  in  exoneration,  so  far  as  the  same  would  extend,  of  my  personal  estate  from  the 
payment  of  such  debts  and  expenses."  And  the  testator  gave  the  surplus  (if  any)  of  the 
monies  to  arise  from  such  sale  unto  the  said  John  Fisher  and  James  Westell.  The  will 
contained  a  proviso,  that,  notwithstanding  the  aforesaid  trust  for  sale,  the  said  Charles 
Tawney  should  have  the  liberty  of  purchasing  all  the  said  freehold  messuage,  farm, 
homestead,  lands,  and  hereditaments  at  Sutton  aforesaid,  at  a  valuation  ;  and  also, 
that,  notwithstanding  the  said  trusts  for  sale  as  to  the  said  leasehold  estate  at 
Headington  aforesaid,  occupied  by  the  said  Thomas  Burrows,  junior,  that  the  said 
Thomas  Burrows,  junior,  should  have  the  [597]  same  right  of  pie-emption  and  to 
purchase  the  same  estate  by  valuation  within  three  months  next  after  the  decease  of 
the  testator.  After  other  bequests,  there  was  the  following  : — "  And  I  give,  devise, 
and  bequeath  all  my  real  estate  not  hereinbefore  devised  or  disposed  of,  and  all  my 
residuary  personal  estate,  of  what  nature  or  kind  soever,  according  to  the  respective 
natures,  tenures,  and  qualities  thereof  respectively,  unto  my  father  James  Morrell, 
senior,  of  Headington  aforesaid,  his  heirs,  executors,  administrators,  and  assigns 
absolutely,  subject  only  to  the  payment  of  such  of  my  debts  as  the  monies  produced 
by  the  sale  of  the  said  premises  comprised  in  the  said  trusts  should  be  insufficient 
to  pay." 

The  said  two  pieces  of  land,  part  of  the  Great  Hill  Ground,  and  containing  6a. 
iR.  28p.  and  Qx.,  or  either  of  them,  never  were  or  was  in  the  occupation  of  the  said 
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Thomas  Burrows,  junior,  but  the  other  premises  demised  by  the  said  lease  of  the  6th 
of  August,  1837,  had  been  from  the  29th  of  September,  1825,  and  were  at  the  time  of 
the  making  of  the  said  will,  and  from  thence  until  and  at  the  death  of  the  said  Mark 
Theophilus  Morrell,  in  the  occupation  of  the  said  Thomas  Burrows,  junior,  under  a 
lease  dated  the  29th  of  September,  182.5,  made  to  him  by  the  said  Theophilus  Wharton, 
at  the  rent  of  3001.  a  year.  The  said  Mark  Theophilus  Morrell  died  on  the  ISth  of 
January,  1842,  without  revoking  or  altering  his  said  will,  and  on  the  21st  of  March, 
1842,  the  said  executors,  John  Fisher  and  James  Westell,  the  defendants  in  this  suit, 
duly  proved  the  same  in  the  Prerogative  Couit  of  the  Ai'chbishop  of  Canterbury.  The 
plaintiff  is  James  Morrell,  senior,  the  residuary  legatee  in  the  said  will  named.  All 
the  debts,  funeral,  and  testamentary  e.xpenses  have  been  paid  out  of  the  property 
comprised  in  the  bequest  to  the  e-xecutors  for  that  purpose,  without  resorting  to  any 
part  of  the  residuary  estate  ;  and  after  paying  the  .said  debts,  the  executors  [598] 
assented  to  the  said  bequest  of  the  said  residue,  and  all  the  other  bequests  in  the  said 
will,  according  to  their  true  construction,  and  without  prejudice  to  any  question  as 
to  their  efTeet,  and  executed  an  assignment  to  the  plaintiff'  James  Morrell,  senior,  of 
the  residue  in  general  terms,  without  prejudice  to  the  question  of  what  the  residue 
consisted. 

1  he  question  for  the  opinion  of  the  Court  is,  whether  by  the  said  will  of  the  said 
Mark  Theophilus  Morrell,  and  particularly  by  the  woi'ds  following: — "And  I  give, 
devise,  and  bequeath  all  my  real  estate  not  hereinbefore  devised  or  disposed  of,  and 
all  my  residuary  personal  estate,  of  what  natuie  or  kind  soever,  according  to  the 
respective  natures,  tenures,  and  qualities  thereof  respectively,  unto  my  father,  James 
Morrell  of  Headington  aforesaid,  his  heirs,  executors,  &c.,  absolutely,  subject  only  to 
the  paj^ment  of  such  of  my  debts  as  the  monies  produced  by  the  sale  of  the  said  premises 
comprised  in  the  aforesaid  trusts  for  sale  shall  be  insufficient  to  pay,"  the  said  two 
pieces  of  and,  paicel  of  the  Great  Hill  Ground,  and  containing  respectively  6a.  1r. 
28p.  and  6a.  as  aforesaid,  passed  to  the  said  James  Morrell,  senior. 

Willes  (Aspland  with  him),  argued  for  the  plaintiff  (Nov.  19).  The  two  pieces  of 
land  did  not  pass  under  the  devise  of  the  moiety  of  the  freehold  farm  called  the  Wick 
Farm,  as  already  decided  by  Vice-Chancellor  Knight  Bruce,  in  Hall  v.  Fisher  (1  Coll. 
47).  The  question  then  is,  whether  they  passed  by  the  bequest  of  "all  my  leasehold 
farm-house,  homestead,  lands,  and  tenements  at  Headington,  containing  about  170 
acres,  held  under  Magdalen  College,  Oxford,  and  now  in  the  occupation  of  Thomas 
Burrows,  junior,  as  tenant  tome."  Are  those  latter  words  to  be  treated  as  surplusage, 
or  as  a  false  description,  or  as  a  restriction  of  the  [599]  previous  part  of  the  bequest? 
[Rolfe,  B.  What  is  the  quantity  including  those  two  pieces  of  land'?]  Very  different 
from  170  acres,  so  that  the  acreage  affords  no  guide  to  the  construction  either  way. 
There  is  a  description  which  is  true,  viz.  that  the  lands  were  held  under  Magdalen 
College;  but  then  the  testator  adds,  "and  in  the  occupation  of  Thomas  Burrows, 
junior,  as  tenant  to  me."  He  then  directs  that  the  lands  shall  be  sold,  but  gives  a 
right  of  pre-emption  to  Thomas  Burrows,  shewing  that  the  occupation  of  Thomas 
Burrows  was  the  idea  in  the  testator's  mind  coimected  with  this  bequest.  The  word 
"estate"  is  evidently  not  used  in  its  technical  sense.  The  principles  of  law  are  clear, 
\'iz.  "  Falsa  demonstratio  non  nocet,"  and  "  Non  accipi  debent  verba  in  demonstrationem 
falsam,  quse  eompetunt  in  limitationem  veram."  Whether  the  lattei-  words  are  to  be 
taken  as  a  true  description  of  the  previous  bequest  must  be  determined,  either  by  the 
will  alone,  or  by  the  will  and  extrinsic  circumstances.  [Parke,  B.  In  Plowden,  191, 
it  is  said,  "  There  is  a  diversity  where  a  certainty  is  added  to  a  thing  that  is  uncertain, 
and  where  to  a  thing  certain.  For  if  I  release,  all  my  lands  in  Dale,  which  I  have  by 
descent  on  the  part'of  my  father,  and  I  have  lands  in  Dale  by  descent  on  the  part  of 
my  mother,  but  no  lands  "by  descent  on  the  part  of  my  father,  there  the  release  is  void, 
&c.  And  so  the  words  of  certainty  added  to  the  general  words  which  were  uncertain 
are  of  effect.  But  if  the  release  had  been  of  Wbiteacre,  in  Dale,  which  I  have  by 
descent  on  the  part  of  my  father,  and  it  was  not  so,  yet  the  release  is  good  ;  for  the 
thing  was  certainly  expressed  by  the  first  words,  in  which  case  the  addition  of  another 
certainty  is  not  necessary,  but  superfluous."]  In  Doe  d.  Parkin  v.  ParJcin{b  Taunt.  321), 
the  devise  was  of  "all  my  messuages  in  T.  and  now  in  my  occupation  ;"  and  the  latter 
words  were  held  to  be  clearly  restrictive.  Here  the  description  is  of  "a  [600]  farm," 
and  the  w^ord  "  farm  "  relates  to  one  entire  subject :  Doe  d.  Tyrrell  v.  Lyford  (4  M.  &  Sel. 
550).     In  Nightingall  v.  Smith  (1  Exch.  879),  the  devise  was  of  "all  that  my  messuage 
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or  dwelling-house,  out-buildings,  garden,  lands,  and  appurtenances  in  which  I  now  live  ; " 
and  it  was  held  that  four  closes  passed,  although  not  then  in  the  testator's  occupation. 
But  there  it  was  obvious  that  the  testator  meant  to  devise  lands,  besides  what  would 
pass  under  the  designation  of  "  dwelling-house,  out-buildings,  and  garden  ; "  and  if  the 
four  closes  did  not  pass,  there  was  nothing  upon  which  the  term  "  land  "  could  operate. 
Looking  at  the  terms  of  this  will,  can  it  be  said  that  the  testator  intended  to  pass 
anything  more  than  the  premises  in  the  occupation  of  Thomas  Burrows'?  In  Bacon's 
Maxims,  p.  76,  it  is  said,  "Though  falsity  of  addition  or  demonstration  doth  not  hurt, 
yet  where  you  give  the  thing  a  proper  name,  yet  nevertheless  if  it  stand  doubtful  upon 
the  words,  whether  they  import  a  false  reference  and  demonstration,  or  whether  they 
be  words  of  restraint  that  limit  the  generality  of  the  former  name,  the  law  will  never 
intend  error  or  falsehood."  If  the  pre-emption  clause  had  stood  alone,  it  would  have 
been  conclusive  as  to  the  intention  of  the  testator ;  but  in  addition,  the  extrinsic 
circumstances  are  strongly  in  favour  of  the  plaintiff's  construction.  From  1825  to 
1841,  Thomas  Burrows  occupied  the  premises  demised,  as  tenant  to  the  testator,  with 
the  exception  of  the  two  pieces  of  laud  in  question.  In  September,  1838,  the  Wick 
Farm,  by  that  description,  including  these  two  pieces  of  land,  was  let  on  lease  by  Brian 
Wharton  to  William  Ely.  In  April,  1839,  Brian  Wharton  dies,  and  then  his  widow 
and  Morrell  share  the  rent  in  moieties.  The  description  only  applies  to  lands  occupied 
by  Thomas  Burrows  as  tenant  to  the  testator,  and  held  by  him  under  Magdalen 
College,  and  containing  170  acres.  [He  also  referred  to  Roe  d.  GonoJhj  v.  Vernon 
(5  East,  51).] 

[601]  Cowling,  for  the  defendant.  The  first  question  is,  what  is  the  apparent 
meaning  of  the  clause,  independently  of  extraneous  circumstances?  If  it  had  stopped 
at  the  word  "  Oxford  "  there  could  have  been  no  doubt  that  the  two  pieces  of  land 
would  have  passed,  because  there  is  not  only  a  general  devise  of  all  the  testator's  lands, 
but  also  a  specific  devise  of  his  lands  held  under  Magdalen  College.  Then,  when  other 
words  follow  after  a  devise  of  the  whole  of  an  estate  with  sufficient  certainty,  it  becomes 
a  mere  question  of  construction,  whether  the  subsequent  words  are  added  as  an  additional 
description,  or  are  meant  to  be  a  restrictive  limitation  of  the  previous  devise.  If  it 
appears  on  the  face  of  the  instrument  that  the  words  are  merely  introduced  as  a  further 
description  of  something  sufficiently  described  before,  they  are  immaterial,  though  it  is 
different  if  the  testator  used  them  as  restraining  the  subject-matter  of  the  devise. 
Applying  that  rule  to  the  present  case,  it  is  plain  that  the  subsequent  words  are  added 
as  a  further  description  of  what  was  before  devised.  The  language  is  not  "lands  and 
tenements  in  the  possession  of  Thomas  Burrows,"  but  "and  now"  in  the  possession  of 
Thomas  Burrows.  Description  by  occupation  is  usually  added  to  that  by  quantity, 
and  if  contradictory  may  be  rejected.  If  it  were  the  testator's  intention  that  the 
defendant  should  only  take  so  much  of  the  land  held  under  Magdalen  College  as 
Thomas  Burrows  occupied,  there  would  probably  have  been  a  description  of  the 
quantity  held  by  him,  or  its  boundaries,  and  not  merely  a  statement  of  his  occupation. 
'The  pre-emption  clause  shews  that  the  testator  was  mistaken  as  to  the  lands  in  the 
occupation  of  Thomas  Burrows,  for  otherwise  he  would  have  confined  the  right  of 
pre-emption  to  the  lands  held  under  Magdalen  College.  The  facts  relative  to  the 
enjoyment  of  the  two  closes  with  or  as  part  of  the  Wick  farm  are  against  the  plaintifi's 
construction  :  they  only  shew  that  for  occupation  purposes  they  were  con-[602]-sidered 
as  part  of  the  farm.  The  passage  cited  from  Flowden  (page  191),  supports  the  defen- 
dants' view.  In  Doe  d.  Parkin  v.  Parkin  (5  Taunt.  321),  the  former  part  of  the  devise 
was  general,  and  the  subsequent  words,  which  were  certain,  were  evidently  meant  to 
explain  and  restrict  the  prior  words.  If  a  man  devise  all  his  messuage,  in  which  a 
certain  person  dwells,  called  "The  White  Swan,"  the  whole  messuage  passes,  though 
that  person  had  only  three  rooms,  for  the  name  of  "  The  Swan  "  ascertains  the  whole  : 
Com.  Dig.  tit.  "Estates  by  Devise,"  (N.  2);  Chamberlaine  v.  Turner  {Cro.  Car.  129). 
[Parke,  B.,  referred  to  Com".  Dig.  tit.  "  Fait,"  (E.  4),  Doe  d.  Smith  v.  Galloway  (5  B.  &  Ad. 
43),  and  Doddington's  case  (2  Rep.  32  b.).]  In  Goodtitle  d.  Radford  v.  Southern  (1  M.  &  Sel. 
299),  the  devise  was  of  "all  that  my  farm,  called  Trouges  Farm,  now  in  the  occupation 
of  A.  B.  ; "  and  it  was  held,  that  the  devise  was  not  necessarily  limited  to  the  lands  of 
Trouges  Farm,  in  the  occupation  of  A.  B.,  but  that  it  might  be  shewn  by  evidence  to 
extend  to  other  lands  of  Trouges  Farm  not  in  his  occupation.  The  case  of  Down  v.  Down 
(7  Taunt.  343  ;  1  Moore,  80),  is  in  accordance  with  that  decision.  In  Roe  d.  Conolly 
V.   Vernon  (5  East,  51),  the  prior  language  of  the  surrender  was  vague,  and   only 
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rendered  definite  by  the  latter  part,  so  that  the  case  fell  within  the  rule  cited  from 
Plowden.  Here  the  subject-matter  of  the  devise  is  described  with  sufficient  certainty, 
so  as  to  shew  on  the  face  of  the  will  what  the  testator  intended  to  pass ;  and  the 
addition  of  mere  explanatory  words,  but  which  conflict  with  that  intention,  will  not 
frustrate  the  grant. 

Willes,  in  reply,  cited  Wigram  on  Extrinsic  Evidence,  pp.  54,  55,  and  165. 

Cur.  adv.  vult. 

[603]  The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B.  In  this  case  we  shall  certify  our  opinion  to  the  Vice-Chancellor 
Knight  Bruce,  that  the  two  pieces  of  land,  parcels  of  the  Great  Hill  Ground,  which 
contain  6a.  1r.  26p.  the  one  of  them,  and  6a.  the  other,  passed  to  James  Morrell 
senior,  under  the  residuary  clause  of  the  will  of  his  son,  Mark  Theophilus  Morrell. 

The  pieces  of  land  in  question  had  been  originally  part  of  the  Wick  freehold  farm, 
but  had  been  conveyed,  by  way  of  exchange,  by  Theophilus  Wharton  and  Brian 
Wharton,  the  former  owners,  to  the  president  and  scholars  of  Magdalen  College, 
Oxford,  and  had  been  demised  by  that  college  to  the  testator  in  18.37,  by  way  of 
renewed  lease  for  twenty-one  years.  These  pieces  of  land  having  been  formerly  part 
of  Wick  Farm,  were  again  demised  as  part  of  it,  on  the  iOth  of  September,  1838,  by 
Brian  Wharton,  under  whom  the  testator  claimed,  to  a  person  of  the  name  of  William 
Eley  for  fourteen  years,  and,  at  the  date  of  the  will,  they  were  held  by  him  as  part  of 
Wick  Farm.  The  other  leasehold  lands  held  under  the  college  were  those  in  the 
occupation  of  Thomas  Burrows  the  younger. 

In  this  state  of  things,  Mark  Theophilus  Morrell  made  his  will.  He  left  the 
moieties  of  his  freehold  farm  called  Wick,  one  to  Charles  Tawney  and  the  other  to 
the  testator's  brother,  James  Morrell,  in  the  manner  described  in  the  will.  Now,  it 
was  decided  by  the  Vice-Chancellor  Knight  Bruce,  in  Hall  v.  Fisher,  that  the  two 
pieces  of  land  in  question  did  not  pass  under  this  devise,  on  the  ground  that  they  were 
leasehold,  and,  though  held  at  the  date  of  the  will  as  part  of  the  Wick  Farm,  they 
were  not  freehold,  and  therefore  they  were  not  comprised  under  the  term  "  freehold 
farm,"  although  we  may  conjecture  that  the  testator  did  mean  them  to  pass,  as  he 
probably  knew  they  were  occupied  with  the  Wick  Farm,  and  perhaps  thought  that 
they  were  parcel  of  it. 

[604]  The  question  then  is,  whether  these  two  pieces  of  land  passed  to  Fisher  and 
Westell,  and  their  executors,  under  this  devise, — "  all  my  leasehold  farm-house,  home- 
stead, lands,  and  tenements  at  Headington,  containing  about  170a.,  held  under  Magdalen 
College,  Oxford,  and  now  in  the  possession  of  Thomas  Burrows,  junior,  as  tenant  to 
me."  Burrows  held  the  farm  at  Headington,  but  not  the  two  pieces  of  land,  and  the 
number  of  acres  of  the  leasehold,  including  those  pieces  of  land,  was  not  near  170a. 
The  same  reason  which  induces  us  to  conjecture  that  the  testator  meant  the  two  pieces 
of  land  to  pass  to  his  brother  and  Tawney  would  lead  us  to  believe  that  he  did  not 
intend  that  they  should  pass  to  Fisher  and  Westell.  But  this  cannot  affect  our 
decision,  as  the  question  is  not  what  the  testator  intended  to  have  done,  but  what  the 
words  of  the  clause  mean,  after  applying  to  it  the  established  rules  of  construction. 
One  of  these  rules  is,  "  Falsa  demonstratio  non  nocet : "  another  is,  "  Non  accipi  debent 
verba  in  demonstrationem  falsam,  quaj  competunt  in  limitationem  veram."  The  first 
rule  means,  that  if  there  be  an  adequate  and  sufficient  desci'iption,  with  convenient 
certainty  of  what  was  meant  to  pass,  a  subsequent  erroneous  addition  will  not  vitiate 
it.  The  characteristic  of  cases  within  the  rule  is,  that  the  description,  so  far  as  it  is 
false,  applies  to  no  subject  at  all ;  and  .so  far  as  it  is  true,  applies  to  one  only.  The 
other  rule  means,  that,  if  it  stand  doubtful  upon  the  words  whether  they  import  a 
false  reference  or  demonstration,  or  whether  they  be  words  of  restraint  that  hmit  the 
trenerality  of  the  former  words,  the  law  will  never  intend  error  or  falsehood.  If, 
therefore,  there  is  some  land  wherein  all  the  demonstrations  are  true,  and  some  wherein 
part  are  true  and  part  false,  they  shall  be  intended  words  of  true  limitation,  to  pass 
onlv  those  lands  wherein  the  circumstances  are  true.  Whether  these  maxims  or 
rather  the  first,  has  been  correctlv  acted  upon  in  some  of  the  decided  cases  in  which 
the  Courts  have  professed,  or  [605]  intended  so  to  do,  need  not  now  be  inquired  into. 
Thev  certainly  are  acknowledged  rules  of  construction. 

Is  there  then,  in  the  present  case  an  adequate  and  suflncient  description  ot  the 
subject  of  the  devise,  so  as  to  enable  us  to  treat  the  description  of  the  land  being  in 
the  possession  of  Burrows  as  a  false  demonstration,  and  reject  it  according  to  the  first 
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rule'?  Now,  if  we  read  the  language  of  the  devise  in  its  ordinary  and  obvious  sense, 
it  is  a  gift,  first,  of  "  all  his  leasehold  farm-house,  homestead,  lands,  and  tenements  at 
Headington,  held  under  Magdalen  College,  and  occupied  by  Burrows."  There  is  no 
doubt  that  the  farm-house  passed,  for  it  was  "  a  leasehold,  and  in  the  occupation  of 
Burrows ; "  and  if  there  was  one  acre,  and  one  only,  of  that  character,  and  that  was 
not  in  the  possession  of  Burrows,  that  would  have  passed,  and  the  description  would 
have  been  rejected  as  inapplicable  to  any  such.  The  will  then  professes  to  give  all 
the  testator's  lands  and  tenements  at  Headington,  leasehold  under  the  college,  con- 
taining about  170  acres,  in  the  possession  of  Burrows.  The  description  by  acreage 
defines  nothing,  for  it  is  inapplicable  to  any  subject,  and  therefore  that  may  be  rejected, 
and  then  there  is  nothing  to  define  any  lands  in  particular.  The  second  maxim  then 
applies,  and  all  the  demonstrations  here  being  tiue  as  to  the  rest  of  the  land,  exclusive 
of  these  two  parcels,  and  part  only  being  true  as  to  these  parcels,  they  do  not  pass. 
If  there  had  been  a  devise  expressly  of  6a.  1e.  28?.,  part  of  Great  Hill  Ground,  and 
that  piece  had  been  stated  to  be  in  the  occupation  of  Burrows,  then  the  first  maxim 
would  have  applied,  and  there  would  have  been  sufficient  certainty,  and  the  false 
description  of  their  being  in  the  possession  of  Burrows  would  have  been  rejected  as 
inapplicable.  But  there  is  another  way  of  reading  this  devise,  as  giving  "all  the 
farm-house,  homestead,  lands,"  &c.,  and  it  was  contended  that  this  was  a  sufficient 
description  of  the  whole  farm  at  Headington,  held  under  the  college,  and  then  that 
all  would  pas.s,  although  [606]  all  was  not  in  Burrows'  possession,  but  part  only.  In 
Wrotedey  v.  Adams  (Plowd.  187),  the  question  was  debated  on  the  supposition  that 
the  farm  at  Brosby,  described  as  being  in  the  possession  of  Wilcox,  was  not  in  his 
possession  at  all,  and  so  the  farm  would  pass ;  the  latter  description  being  altogether 
false  and  therefore  rejected.  But  here  there  is  a  farm  at  Headington  in  the  possession 
of  Burrows  ;  and  that  description,  being  true  with  respect  to  the  faim,  cannot  be 
rejected.  We  are,  theiefore,  of  opinion  that  no  farm-house  or  land  passed,  except 
that  in  which  all  the  three  circumstances  concurred  ;  that  is  to  say,  being  lands  in 
Headington,  they  must  be  leasehold  of  the  college,  and  they  must  be  in  possession  of 
Burrows.  These  lands  are  not  within  the  latter  of  these  three  descriptions,  and 
therefore  they  do  not  pass  by  the  devise ;  consequently,  they  pass  by  the  residuary 
clause,  and  we  shall  certify  accordingly  that  the  lands  passed  under  it.(i) 

A  certificate  in  conformity  with  the  above  opinion  was  afterwards  sent  to  Vice- 
Chancellor  KniKht  Bruce. 


The  Attorney-Gekeral  v.  Shillibeer.  Dec.  5,  1849. — In  an  information  under 
the  2  &  3  Will.  4,  c.  120,  s.  101,  which  gives  "full  costs  of  suit  and  all  other 
reasonable  charges  and  expenses,"  the  Crown,  in  case  of  success,  is  entitled  to  the 
ordinary  costs  as  between  subject  and  subject,  although  the  Crown  solicitor,  who 
conducts  the  prosecution,  receives  a  ceitain  fixed  yeaily  salarj^  from  the  Crown 
for  his  services. — In  a  count  of  an  information  bj'  the  Excise,  for  twenty  penalties, 
the  Crown  recovered  a  verdict  for  one  penalty  only  : — Held,  that  the  Crown  waa 
only  entitled  to  the  costs  of  the  witnesses  necessary  to  prove  the  single  penalty. — 
In  another  count,  the  defendant  was  charged  with  the  wilful  omission  of  an  entry, 
and  the  Crown  had  a  verdict: — Held,  that  the  Crown  was  entitled  to  the  costs 
of  all  such  witnesses  as  were  reasonably  necessary  to  prove  that  the  omission 
was  wilful. 

[S.  C.  7  D.  &  L.  236  ;  19  L.  J.  Ex.  115.     For  former  proceedings  see  3  Ex.  71.] 

In  this  case  Lush,  in  last  term,  had  obtained  a  rule  calling  on  the  Attorney-General 
to  shew  cause  why  the  bill  of  costs  of  the  Crown  in  this  cause  should  not  be  referred 
back  to  her  Majesty's  Kemembrancer,  to  be  further  reviewed  by  him. 

[607]  An  information  at  the  suit  of  the  Crown  had  been  filed  against  the  defen- 
dant, a  licensed  postmaster  and  undertaker,  for  penalties  under  the  2  &  3  AVill.  4, 
c.  120,  for  rendering  false  weekly  accounts  of  duties  payable  in  respect  of  horses  let 
to  hire  by  him.  The  second  count  of  the  information  claimed  twenty  penalties  of 
201.  each,  under  the  74th  sect,  of  the  above  Act,  and  the  sixth  count  one  penalty  of 

(J)  No  allusion  was  made  to  the  1  Vict.  c.  26,  s.  26. 
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501.,  under  the  Slst  section.  At  the  trial,  before  Pollock,  C.  B.,  evidence  was  adduced 
on  the  part  of  the  Crown  in  support  of  the  second  count,  but  upon  the  proof  of  one  of 
the  cases  of  omission  to  make  the  proper  entry  in  one  of  the  weekly  accounts,  the 
defendant  admitted  that  the  other  nineteen  were  equally  incorrect,  but  contended 
that  the  entries  had  been  so  made  by  mistake.  The  jury  found  a  verdict  for  the 
Crown  for  one  penalty  of  201.  upon  the  second  count,  and  for  the  penalty  of  .501.  upon 
the  sixth  count.  At  the  taxation  of  the  bill  of  costs  of  the  solicitor  of  Inland  Revenue, 
by  the  Queen's  Remembrancer,  he  allowed  the  costs  as  the  regular  costs  of  a  solicitor 
as  between  party  and  party,  and  he  also  allowed  the  costs  of  other  witnesses  besides 
those  who  were  called  to  depose  to  the  penalties  obtained  in  the  second  and  sixth 
counts.  To  this  taxation  two  objections  were  raised  by  the  defendant :  first,  that,  as 
the  Solicitor  of  Inland  Revenue  received  a  regular  fixed  yearly  salary  from  the  Crown 
for  his  services,  he  was  not  entitled  to  recover  for  any  charges  beyond  mere  payments 
and  expenses  out  of  pocket;  and  secondly,  that  the  Crown  was  not  entitled  to  the 
costs  of  more  witnesses  than  of  such  as  were  called  to  prove  one  of  the  penalties  in 
the  second  count,  and  in  addition  to  that  in  the  sixth  count.  The  defendant  on  a 
subsequent  day  obtained  an  order  of  Alderson,  B.,  "  that  the  Queen's  Remembrancer 
do  tax  the  costs  of  all  the  witnesses  of  the  Crown,  whose  evidence  at  .all  applies  to 
those  parts  of  the  second  and  sixth  counts  on  which  the  Crown  has  succeeded,  and 
no  other ; "  and  the  other  question  was  referred  to  the  Court.  [608]  The  bill  of  costs 
was  then  further  taxed,  but  the  Queen's  Remembrancer  allowed  the  costs  of  all  the 
same  witnesses  to  which  the  defendant  had  before  objected.  The  above  rule  to  shew 
cause  was  thereupon  obtained  on  the  part  of  the  defendant  for  a  further  review  of  the 
taxation  of  the  bill.     Against  which 

The  Attorney-G-eneral  and  J.  Wilde  shewed  cause.  The  first  question  is,  whether 
the  Solicitor  of  Inland  Revenue,  who  is  paid  a  fixed  yearly  salary,  is  entitled  to  the 
costs  of  an  ordinary  solicitor,  as  between  party  and  party.  It  will  be  contended,  on 
the  part  of  the  defendant,  that  he  is  only  entitled  to  such  costs  as  he  would  be  entitled 
to  from  the  Crown,  if  the  defendant  had  succeeded  on  the  trial.  By  the  101st  section 
of  the  2  &  3  Will,  i,  c.  120,  which  provides  for  the  recovery  of  duties  and  penalties 
to  become  payable  or  to  be  incurred  under  this  statute,  it  is  enacted,  that  "  it  shall 
be  lawful  for  his  Majesty  or  any  other  person  legally  entitled  to  sue  or  prosecute  for 
the  same,  to  have  and  recover  such  duties,  debts,  and  penalties,  with  full  costs  of  suit, 
and  all  other  reasonable  charges  and  expenses."  A  similar  enactment  is  to  be  found 
in  the  53  Geo.  3,  c.  108,  s.  23,  and  the  4  Geo.  4,  c.  62,  s.  42.  The  insertion,  therefore, 
of  the  clause  with  reference  to  the  costs,  was  not  made  for  the  first  time  in  the  stat. 
2  &  3  Will.  4,  c.  120.  Now  the  term  "full  costs  of  suit"  cannot  be  understood  to 
have  reference  only  to  the  expenses  which  have  been  actually  incurred  in  the  suit. 
But  the  words  are  more  comprehensive,  for  they  embrace  "  all  other  reasonable  charges 
and  expenses."  It  cannot  be  contended  that  the  costs  and  expenses  of  the  establish- 
ment of  the  Solicitor  of  Inland  Revenue  and  his  clerks,  for  the  purposes  of  conducting 
these  suits,  ought  to  be  paid  in  equal  portions  by  those  persons  against  whom  these 
suits  are  instituted  and  judgment  is  recovered.  It  is  difficult  to  discover  any  reason- 
able ground  upon  which  'it  can  be  contended  that  [609]  the  mere  fact  of  the 
solicitor's  being  paid  a  fixed  sum  for  his  services,  will  deprive  him  of  his  right  to  his 
costs.  Suppose  a  person  engages  an  attorney  to  conduct  a  suit  for  him,  and  the 
attorney  agrees  to  conduct  it  for  1001.,  and  succeeds  in  bringing  the  suit  to  a  succes.sful 
issue,  the  agreement  between  the  attorney  and  his  client  surely  cannot  take  aw.iy  his 
right  to  his  costs.  In  principle,  the  case  supposed  is  the  same  as  the  present.  There 
the  attornev  is  employed  to  do  the  business  in  one  suit,  here  he  is  engaged  in  all 
suits.  There  is  in  truth  no  substantial  reason  upon  which  to  found  the  defendants 
objection.  Many  public  bodies  pay  their  solicitors  by  a  fixed  salary  ;  and  as  a  matter 
of  convenience  such  a  system  of  salaries  is  much  to  be  preferred  to  a  mode  of  payment 
by  which  the  solicitor's  fees  are  made  to  depend  upon  the  result  of  the  various  suits 
which  are  instituted  by  the  Crown.  [Parke,  B.  By  the  words  "  fall  costs  of  suit 
you  contend  are  meant  "  full  ordinary  costs  of  suit."]  Precisely  so  At  the  time  ot 
the  passing  of  the  5  &  6  Vict.  c.  86,  bv  which  an  alteration  was  made  in  the  revenue 
side  of  this  Court,  the  learned  Judges  were  well  aware  that  the  officers  of  Government 
were  paid  by  salary,  and  yet,  in  settling  the  amount  of  the  fees  to  be  received  by  the 
solicitors  and  attornies  practising  in  this  Court,  the  learned  Judges  fixed  the  tees 
which  are  applicable  to  the  present  case.     They,  in  fact,  allowed  the  ordinary  fees  to 
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the  solicitor  of  the  Government.  (Upon  this  part  of  the  argument  they  also  referred 
to  33  Hen.  S,  c.  39,  s.  54,  and  Manning's  Exchequer  Practice,  page  229.) 

The  second  question  is,  whether  the  Eemembrancer  was  right  in  allowing  the  costs 
of  certain  witnesses.  The  Crown  obtained  a  verdict  for  one  penalty  only  upon  the 
second  count,  but  the  presence  of  the  witnesses  whose  expenses  have  been  allowed 
was  necessary  to  support  the  sixth  count,  in  order  to  shew  that  the  defendant  was  in 
the  habit  of  making  these  omissions,  and  therefore  that  the  act  which  constituted  the 
subject-matter  of  complaint  [610]  of  the  sixth  count  was  a  wilful  and  fraudulent  act 
of  omission.  And  therefore,  although  the  jury  could  only  find  the  defendant  guilty 
of  one  offence  under  the  sixth  count,  they  would  not  and  could  not  find  a  verdict  upon 
the  mere  proof  of  one  omission.  The  habit  would  be  the  evidence  of  the  fraud.  The 
words  "with  intent  to  defraud," («)  i.e.  the  scienter,  required  the  necessary  proof. 
The  evidence  of  these  witnesses  was  considered  by  the  taxing  officer  to  be  reasonably 
necessary  to  support  the  issue,  and  therefore  he  was  right  in  his  allowance.  But  these 
costs  were  allowable  upon  another  ground.  The  second  count  charges  twenty  separate 
acts  of  omission,  and  as  the  Crown  has  succeeded  upon  one,  it  is  entitled  to  the  whole 
costs,  according  to  the  ancient  practice.  The  New  Kules  do  not  apply  to  informations 
at  the  suit  of  the  Crown,  those  rules  being  made  under  the  provisions  of  the  Uniformity 
of  Process  Act,  in  which  the  Crown  is  not  named.  [The  case  of  Piouthdgc  v.  Abbott 
(8  A.  &  E.  592)  was  referred  to  in  the  course  of  this  branch  of  the  argument.] 

Lush,  in  support  of  the  rule.  Upon  the  second  question  he  contended,  that  the 
ground  upon  which  the  allowance  of  the  costs  of  the  witnesses  had  been  put,  viz.  to 
prove  the  scienter  in  the  sixth  count,  had  not  been  put  upon  the  occasion  when  those 
items  were  disputed  before  the  taxing  officer.  [Parke,  B.  I  believe  that  we  do  not 
entertain  any  doubt  upon  the  second  question  in  the  case.  The  Crown  is  entitled 
upon  the  second  count  to  the  costs  upon  one  penalty  only,  and  not  upon  the  other 
nineteen  penalties  as  to  which  the  defendant  succeeded.  The  Crown  is  also  entitled 
to  the  costs  of  all  the  witnesses  reasonably  necessary  for  the  purpose  of  proving  the 
scienter  upon  the  sixth  count,  in  [611]  addition  to  the  costs  of  such  witnesses  as 
proved  the  act,  in  support  of  the  penalty.  But  as  we  are  not  quite  satisfied  that  the 
Queen's  Remembrancer  has  taken  that  matter  into  his  consideration,  the  case  will  be 
referred  back  to  him,  that  he  may  tax  the  costs  upon  the  principle  now  laid  down, 
unless  Mr.  Lush  can  satisfy  us  that  the  Crown,  having  entered  into  the  special 
contract  in  question  with  its  solicitor,  is  not  entitled  to  these  costs  at  all.  If  this  had 
been  an  action  by  an  individual  for  a  penalty,  there  is  no  doubt  that  the  rule  of  taxa- 
tion would  have  been  that  which  we  have  just  laid  down  ;  and  it  seems  to  us  that  the 
Crown  is  entitled  to  its  costs,  but  only  in  the  same  way  that  the  subject  is  entitled  to 
them,  as  it  is  expressed  in  the  stat.  33  Hen.  8,  c.  39,  s.  54.  The  same  rule  follows 
from  the  present  statute,  which  gives  costs  in  this  case,  viz.  that  the  Crown  takes  the 
costs  in  the  same  way  that  the  subject  would  have  done.  "We  will  therefore  hear  the 
defendant's  counsel  upon  the  other  question.]  The  only  costs  which  the  defendant 
is  liable  to  pay  are  costs  out  of  pocket.  It  may  be  taken  as  a  general  rule,  that,  where 
the  client  is  not  liable  to  pay  his  attorney,  the  opposite  party  is  not  liable  to  pay  the 
client.  The  costs  are  in  fact  the  costs  of  the  client  and  not  of  the  attorney.  [Alder- 
son,  B.  Suppose  a  person  agrees  with  an  attorney  to  pay  him  costs  out  of  pocket.] 
That  contract  differs  from  the  present.  There  the  client  contracts  to  pay  the 
attorney  the  full  costs  in  the  event  of  his  obtaining  them  from  the  opposite  side. 
A  married  woman  who  pleads  coverture  must  plead  in  person,  as  she  cannot  contract 
with  an  attorney,  and  if  she  succeeds  upon  her  plea  she  is  only  entitled  to  costs  out 
of  pocket.  It  was  decided  in  the  Court  of  Common  Pleas  that  she  was  only  entitled 
to  such  costs,  and  the  Court  referred  to  the  Master  to  tax  the  costs  upon  that  principle 
{Findlen  V.  Farquharson,  3  C.  B.  347).  The  stat.  2  &  3  Will.  4,  c.  120,  s.  101,  not 
only  [612]  speaks  of  "full  costs  of  suit,"  but  also  of  "  all  other  reasonable  charges  and 
expenses ; "  which  shews  the  intention  of  the  legislature  to  have  been  that  the  Crown 
should  be  reimbursed  the  expenses  incurred  in  a  particular  suit.  It  could  never  have 
been  intended  that  the  Crown  should  derive  a  profit  from  these  prosecutions.  The 
Crown,  therefore,  is  only  entitled  to  the  actual  expenses  incurred  in  the  proceeding  ; 

(a)  The  Court  made  the  rule  absolute  to  arrest  the  judgment  on  a  former  occasion, 
on  the  ground  that  these  words  were  omitted  in  the  information.  See  the  case, 
3Exch.  71. 
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and  if,  from  the  circumstance  of  the  contract  with  its  solicitor,  the  Crown  is  unable 
to  ascertain  the  amount  of  such  expenses,  the  defendant  ought  not  to  be  the  sufferer. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  In  this  case  the  Court  gave  an  opinion  upon  a  part  of  the  case,  referring 
it  back  to  the  Master  to  tax  the  costs  ;  but  an  objection  was  made,  that  the  plaintiff 
could  not,  under  the  2  A;  3  Will.  4,  c.  120,  s.  101,  charge  the  ordinary  costs  against 
the  subject,  because  the  Crown  employed  the  solicitor  of  Excise  at  an  annual  salary, 
and  did  not  incur  any  expenditure  in  matters  depending  in  the  particular  suit.  We 
took  time  to  consider  the  case,  and  are  clearly  of  opinion  that  the  argument  ought  not 
to  prevail,  and  that  the  Crown  is  entitled  to  full  costs  of  suit.  The  statute  gives  full 
costs,  and  that  means  the  ordinary  costs  of  suit  as  between  subject  and  subject, — such 
as  are  taxed  on  the  usual  scale.  W^e  think  that  the  meaning  of  the  statute  was  to 
give  the  Crown  solicitor  the  same  fees.  Then  it  was  argued  on  the  part  of  the  defen- 
dant, that  any  agreement  which  the  Crown  chooses  to  make  for  the  benefit  of  the 
public,  as  this  agreement  obviously  is, — that  the  solicitor  should  only  receive  an 
annual  stipend,— could  not  affect  the  defendant,  who  must  pay  the  ordinary  fees. 
It  is  perfectly  clear  that  the  Crown  incurred  expenses  about  this  suit,  and  that,  unless 
the  Crown  is  compensated  by  payment  of  the  ordinary  costs,  there  would  be  no  mode 
[613]  of  compensation  ;  because  it  is  impossible  to  say  what  proportion  the  expense 
of  conducting  this  particular  suit  would  bear  to  the  entire  salary  for  the  year,  until 
the  end  of  the  year,  when  all  the  suits  are  known,  and  when  the  expense  of  each 
can  be  calculated.  Then  it  was  said,  that  it  is  the  fault  of  the  Crown  in  having  made 
such  a  bargain  with  the  solicitor,  so  as  to  be  unable  to  tell  how  much  salary  is  paid 
for  the  costs  of  a  particular  suit.  We  think  that  objection  really  has  no  weight. 
The  Crown  has  a  solicitor,  and  makes  a  perfectly  fair  bargain  with  him,  and  one 
which  is  very  much  to  the  benefit  of  the  public ;  and  therefore  that  ought  to  make 
no  difference  in  the  case.  We  think  that  the  costs  of  this  case  are  to  be  taxed 
on  the  same  principle  as  if  the  Crown  solicitor  himself  were  conducting  each  suit  at 
the  expense  of  the  Crown  in  the  ordinary  way.  The  rule  will  therefore  be  dis- 
charged with  respect  to  that  part,  and  made  absolute  with  respect  to  the  other, 
namely,  to  calculate  the  amount  of  the  costs.  The  Remembrancer  will  have  to 
consider  what  amount  of  costs  ought  to  be  allowed  in  proving  one  of  the  penalties 
selected  by  the  Crown  on  the  second  count,  and  the  expenses  of  all  witnesses  whose 
evidence  bore  upon  that  penalty  are  to  be  allowed  the  Crown.  Then,  with  respect 
to  the  sixth  count,  the  Remembrancer  will  consider  how  many  witnesses  were  fairly 
brought  forward  on  the  part  of  the  Crown,  for  the  purpose  of  proving  the  scienter. 
Those  witnesses  ought  to  be  allowed. 

Rule  accordingly. 

[614]  Thompson  v.  Ayling.  Dec.  6,  1849.— In  an  action  for  the  breach jjf  an 
agreement,  by  which  the  defendant  undertook  to  produce  one  A.  B.,  "  if  he 
received  seven  days'  notice,  requiring  the  appearance  of  the  said  A.  B.,  at  a  place 
to  be  in  the  said  notice  named  :  "—Held,  that  a  verbal  notice  satisfied  the  agree- 
ment, and  therefore,  that  the  declaration  was  good,  although  it  did  not  state  that 
a  written  notice  had  been  given. 

[S.  C.  19  L.  J.  Ex.  5.5.] 

Assumpsit.  The  declaration,  after  reciting  that  the  plaintiff  had  recovered  judg- 
ment against  one  J.  M.  Withers  and  taken  him  under  a  ca.  sa.  for  the  amount  of  the 
debt  and  costs,  stated  that,  in  consideration  that  the  plaintiff,  at  the  request  ot  the 
defendant,  would  discharge  the  said  J.  M.  W.  out  of  custody,  and  take  the  warrant 
of  attorney  of  the  said  J.  M.  W.  for  the  sum  of  831.  15s.  6d.,  payable  by  certain 
instalments,  "  he  the  defendant  promised  the  plaintiff,  that  if  default  was  made  in  the 
payment  of  any  of  the  said  instalments,  and  judgment  was  signed  on  the  said  warrant 
of  attorney,  and  execution  issued,  and  the  plaintiff  received  seven  days  notice, 
requiring  the  appearance  of  the  said  J.  M.  W.  at  a  place  to  be  m  the  said  notice 
named,  in  the  county  of  Middlesex,  he  the  defendant  would  produce  the  said  J.  M.  VV. 
at  the  time  and  place  so  appointed,"  and  in  default  would  pay  the  said  sum  of  831. 
15s.   6d.     The  declaration  then   alleged  the  discharge  of   the  said  J.  M.   VV.,  tne 
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acceptance  of  the  warrant  of  attorney,  that  default  had  been  made  in  payment  by  the 
said  J.  M.  W.,  and  that  judgment  was  signed  thereon,  and  execution  issued,  and 
delivery  of  a  writ  of  ca.  sa.  to  the  Sheriti'  of  Middlesex,  "  of  all  which  the  defendant 
afterwards,  to  wit  &c.,  had  notice,  and  was  thereby  then  required  to  produce  the  said 
J.  M.  W.,  and  cause  him  to  appear  at  twelve  o'clock  at  noon  on  Wednesday  the  24th 
day  of  January,  in  the  year  last  aforesaid,  (being  upwards  of  seven  days  from  the 
said  notice  and  request,)  at  &c."  The  declaration  then  laid  as  a  breach,  that  the 
defendant  did  not  produce  the  said  J.  M.  W.  at  the  time  and  place  appointed,  and 
that  the  defendant  had  not  paid  the  said  sura,  &c. 

Special  demurrer,  assigning  foi'  cause,  that  the  declara-[615]-tion  is  insufficient  in 
not  stating  that  a  notice  had  been  given  in  writing.     Joinder  in  demurrer. 

Prentice,  in  support  of  the  demurrer,  contended,  that  the  declaration  was  bad  for 
the  reason  assigned  ;  and  that  the  words  of  the  agreement  were  "  in  "  and  not  "  by  " 
the  notice. 

Parke,  B.  We  are  all  of  opinion  that  the  declaration  is  sulBcient.  There  is 
nothing  in  the  contract  which  requires  a  written  notice  to  be  given.  The  contract  is 
therefore  satisfied  by  a  verbal  notice  specifying  the  day. 

Alderson,  B.,  Kolfe,  B.,  and  Platt,  B.,  concurred. 

W^ise,  contri,  was  not  called  upon. 

Judgment  for  the  plaintiff. 

Morgan  and  Others,  Assignees  of  J.  Stockdale,  a  Bankrupt  v.  Price.  Dec.  S, 
1849. — A  declaration  on  a  policy'  of  assurance  stated,  that  J.  S.,  before  his  bank- 
ruptcy, made  a  policy  of  assurance  on  the  ship  "Defiance,"  that  the  ship,  &c., 
should  be  valued  at  2-5001. ;  averring  a  loss,  and  non-payment  by  the  defendant 
of  the  sum  insured.  Plea,  that  G.  M.,  official  assignee  of  J.  S.,  made  a  certain 
other  policy  upon  the  said  ship  and  goods,  valued  at  2.5001.  in  case  of  loss  or 
average, — the  adjustment  to  be  made  irrespective  of  any  other  assurance. 
Averment  of  the  identity  of  the  ship,  the  interest,  the  risk,  the  amount  of  the 
interest  and  loss,  and  that  the  insurers  had  paid  the  plaintifi's,  who  had  accepted 
25001.  as  the  agreed  indemnity  for  the  loss,  and  which  was  a  full  indemnity. 
Replication,  de  injuria. — Held,  on  special  demurrer,  that  the  replication  was  bad, 
as  the  plea  amounted  to  a  discharge  and  not  to  an  excuse ;  secondly,  that  the 
plea  was  good  on  general  demurrer. 

[S.  C.  19  L.  J.  Ex.  201.] 

Assumpsit  on  a  policy  of  assurance.  The  declaration  stated,  that  J.  Stockdale, 
before  his  bankruptcy,  by  certain  persons  under  the  name  of  the  trustees  of  the  estate 
of  Thomas  Stockdale,  made  a  certain  policy  of  assurance  on  the  ship  "  Defiance,"  that 
the  ship  and  goods  should  be  valued  at  one-half  share  of  the  said  ship,  valued  at 
2-5001. ;  that  the  policy  was  made  and  the  insurance  effected  by  the  said  trustees  of 
Thomas  Stockdale  &  Son,  for  and  on  account  of  J.  Stockdale,  and  by  his  order,  and 
as  his  agents ;  that  the  ship  was  lost  by  perils  of  the  sea,  and  that  the  defendant  had 
not  paid  the  sum  insured.  Plea,  that,  be-[616]-fore  the  commencement  of  the  suit, 
to  wit,  on  &c.,  the  plaintiff,  official  assignee  to  the  estate  of  John  Stockdale,  caused 
to  be  made  a  certain  other  policy  of  insurance,  purporting  thereby,  and  containing 
therein,  amongst  other  things,  that  the  said  plaintifi',  G.  Morgan,  assignee  as  aforesaid, 
as  well  in  his  own  name  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  did,  might,  or  should  appertain,  in  part  or  in 
all,  did  make  assurance,  and  cause  himself,  and  them,  and  every  of  them  to  be 
insured,  lost  or  not  lost,  at  and  from  New  Orleans  to  Liverpool,  upon  any  kind  of 
goods  and  merchandises,  and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition, 
artillery,  boat,  and  other  furniture  of  and  in  the  said  good  ship  or  vessel  called  the 
"  Defiance,"  beginning  the  adventure  upon  the  said  goods  and  merchandises  from  the 
loading  thereof  aboard  the  said  ship,  upon  the  said  ship,  &c.,  at  New  Orleans,  and  so 
should  continue  and  endure  during  her  abode  there  upon  the  said  ship,  &c.,  and  further 
until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods  and 
merchandises  whatsoever,  should  be  arrived  at  Liverpool,  upon  the  said  ship,  &c., 
until  she  should  have  moored  at  anchor  twenty-four  hours  in  good  safety,  and  upon 
the  goods  and  merchandises  until  the  same  were  there  discharged  and  safely  lauded. 
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And  it  was  thereby'  agreed,  that  it  should  be  lawful  for  the  said  ship,  &c.,  in  the  said 
voj-age  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  or  places  whatsoever, 
without   prejudice   to   the   said    insurance ;    and    the    said    ship,    &c.,    goods    and 
merchandises,  &c.,  for  so  much  as  concerned  the  assured,  by  agreement  between  the 
assured  and  assurers  in  that  policy,  were  valued  at  one-half  share  of  the  vessel,  said 
share  valued  at  25001.,  in  case  of  loss  or  average,  the  adjustment  to  be  made  irrespective 
of  any  other  insurance,  as  by  the  said  policy,  &c.  ;  and  further,  that  the  said  last- 
mentioned  policy  was  so  eflected  by  the  said  G.  Morgan,  as  such  official  assignee  as 
aforesaid,   with    certain  [617]    parties  whose    names  were  thereunto    subscribed    as 
insurers,  in  manner  and  form  as  follows :  that  is  to  say,  &c.  ;  and  further,  that  the 
several  sums  respectively  set  opposite  to  the  names  of  the  said  several  underwriters 
of  the  said  last-mentioned  policy  amounted  in  the  aggregate  to  the  whole  sum  at 
which  the  interest  thereby  intended  to  be  secured  was  valued  therein,  to  wit,  to  the 
sum  of  25001.  :  and  further,  that  the  said  last-mentioned  policy  was  made  by  the 
said  plaintifl'  G.   Morgan,  for  and  on   account  of  the  plaintift's,  as  assignees  of  the 
estate  of  the  said  J.  8tockdale,  and  by  their  order,  and  as  their  agent ;  and  further, 
that  the  said   ship,  in  the  said  last-mentioned  policy  of  insurance  named,   was  and 
is  the  same  identical  ship  named  in  the  said  policy  of  insurance  in  the  declaration 
mentioned,  and  no  other  or  different  ship  ;  and  that  the  interest  intended  to  be  protected 
and  insured  in  and  by  the  said  last-mentioned  policy  of  insurance  was  and  is  the 
same  identical  interest  in  the  said  policy  of  insurance  in  the  declaration  mentioned, 
intended  to  be  protected  and  insured,  and  no  other  or  ditferent  interest ;  and  that 
the  said  risk  and  voyage  described  in  the  said  policy  of  insurance  in  the  said  declara- 
tion mentioned,  was  and  is  the  same  identical  and  no  other  or  ditferent  risk  or  voyage  ; 
and  further,  that  the  said  sum  of  25001.,  at  or  for  which  the  interest  intended  to  be 
insured  by  the  said  policy  of  insurance  in  the  declaration  mentioned,  was  valued  at, 
and  for  which  the  same  was  thereby  insured,  was  and  is  the  same  identical  sum  at 
and  for  which  the  said  interest  in  the  .said  last-mentioned  policy  was  valued   and 
insured,  and  no  other  or  ditferent  sum  ;  and  further,  that,  after  the  making  of  the 
said  last-mentioned  policy,  and  before  the  commencement  of  the  suit,  and  after  the 
bankruptcy  of  the  said  J.  Stockdale,  to  wit,  on  the  1st  of  September,  lS-18,  the  said 
ship,  in  the  said  two  policies  of  insurance  mentioned,  was  wholly  wrecked  and  lost,  as 
in  the  declaration  mentioned,  and  which  said  loss  was  and  is  the  said  identical  loss 
therein   mentioned,  and  no  other  or  ditferent  loss ;  and  that  the  [618]  plaintiffs,  as 
assignees  as  aforesaid,  before  and  at  the  time  of  the  said  loss,  were  interested  in  the 
same  half-share  of  the  said  ship,  to  wit,  to  the  amount  in  the  said  policies  respectively 
mentioned,  being  the  same  amount ;  of  all  which   premises  the  said  several  insurers, 
whose  names  we're  so  subscribed  as  aforesaid  to  the  said  policy  of  insurance,  so  effected 
in  the  name  of  the  said  plaintiff  G.  Morgan,  as  in  this  plea  mentioned,  then  respectively 
had  notice,  and  after  and  before  the  commencement  of  the  suit,  to  wit,  on  the  day 
and  year  last  aforesaid,  paid  to  the  plaintiffs,  as  such  assignees  as  aforesaid,  and  the 
plaintiffs,  as  such  assignees  as  aforesaid,  then  accepted  of  and  received  of  and  from 
the  said  underwriters  to  the  said  last^mentioned  policy  of  insurance  the  said  sum  of 
25001.,  so  being  the  aggregate  of  their  said  several  subscriptions  as  aforesaid,  as  the 
agreed  indemnitv,  and  which  was  a  full  and  entire  indemnity,  for  all  damages  sustained 
bv  the  plaintiffs"  as  such  assignees  as  aforesaid,  by  reason  of  the  said  loss  of  the  said 
ship,  and  in  full  satisfaction  a^id  discharge  of  the  same  ;  and  that  the  said  sum  so  paid, 
and  the  said  payment  thereof,  was  a  full,  entire,  and   complete  indemnity  to  the 
plaintiffs,  as  assignees  as  aforesaid,  and  wholly  indemnified  them  from  and  against  the 
said  loss,  and  all  claims,  demands,  damages,  and  causes  of  action  m  respect  thereof. 
Verification. 

Replication,  de  injuria.  , 

Special  demurrer.  The  causes  assigned  were,  that  the  plea  was  not  a  plea  in 
excuse,  but  in  discharge  of  the  causes  of  action.     Joinder  in  demurrer. 

The  plaintiffs'  point  was,  that  the  plea  was  a  plea  by  way  of  excuse,  and  not  ot 
discharge,  and  that  the  plea  was  bad,  in  not  shewing  a  double  insurance,  but  two 
insurances  bv  parties  having  distinct  interests.  ,.-■.•    i    j         ..i, 

Crompton,  in  support  of  the  demurrer.  The  replication  de  injuria  is  bad  as  the 
plea  sets  up  as  a  defence,  matter  in  discharge.     (He  was  then  stopped  by  the  Court.) 

[619]  Cowling,  contra.  This  plea  is  in  excuse.  It  cannot  be  said  to  be  a  ple;i  m 
discharge,  for  the  defendant  has  done  nothing:  he  has  not  performed  the  contract  by 
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payment  or  by  any  kind  of  satisfaction,  but  the  plea  sets  up  a  matter  done  by  a  thiid 
party ;  it  is  therefore  in  excuse.  [Parke,  B.  At  the  time  the  defendant  broke  his 
promise  he  had  no  excuse.  The  matter  pleaded  by  way  of  defence  arose  after  the 
breach,  and  therefore,  according  to  the  rule  laid  down  in  Crogate's  case  (8  Rep.  66  a.), 
the  replication  is  bad.]  The  plea  at  all  events  is  bad.  It  is  no  bar  to  the  action,  for 
there  is  nothing  to  prevent  the  plaintiffs  from  recovering,  as  they  may  hold  the  money 
as  trustees.  In  Powles  v.  Innes  (11  M.  &  W.  10),  Parke,  B.,  said,  "  If  the  policy  had 
been  handed  over  with  the  bill  of  sale,  or  there  had  been  an  order  to  the  brokers  to 
hand  it  over,  the  case  would  be  different ;  then  the  parties  might  sue  as  trustees  for 
the  purchaser."  The  rule  laid  down  in  that  case  equally  applies  to  the  present.  Here 
the  party  was  interested  at  the  time  of  the  loss,  and  the  right  of  action  is  not  divested. 
[Parke,  B.  Suppose  two  persons  jointly  and  severally  liable  to  a  party  who  recovers 
the  whole  amount  from  one  of  them,  he  cannot  sue  the  other.  The  defence  is  good 
so  far.]  The  plea  is  still  bad.  The  plea  states,  that  "  it  was  agreed  by  the  second 
policy  that  the  said  ship  and  goods,  &c.,  for  so  much  as  concerned  the  assured,  by 
agreement  between  the  assured  and  assurers  in  that  policy,  were  valued  at  one  half 
share  of  the  vessel's  said  share,  valued  at  2.5001.,  in  case  of  loss  or  average,  the  adjust- 
ment to  be  made  irrespective  of  any  other  insurance."  It  is,  therefore,  the  same  as 
if  the  vessel  were  valued  at  50001.,  and  as  if  the  amount  were  to  be  paid  by  a  stranger. 
[Parke,  B.,  referred  to  Clark  v.  Blything  (2  B.  &  C.  254),  and  Yates  v.  JVhyte  (4  Bing. 
N.  C.  272).] 

Crompton,  in  support  of  the  plea.  The  plea  is  good  on  [620]  general  demurrer. 
In  Godsall  v.  Boldero  (9  East,  72),  Lord  Ellenborough,  adopting  the  language  of  Loid 
Mansfield,  says,  "  The  plaintiff's  demand  is  for  an  indemnity ;  his  action  then  must 
be  founded  upon  the  nature  of  the  damnification,  as  it  really  is  at  the  time  the 
action  is  brought.  It  is  repugnant,  upon  a  contract  for  indemnity,  to  recover  as  for 
a  total  loss,  when  the  event  has  decided  that  the  damnification  in  truth  is  an  average, 
or  perhaps  no  loss  at  all."  Here  the  plaintiffs  have  received  the  whole  of  their  loss, 
and  cannot  recover  the  same  amount  twice  over  ;  and  the  plaintiffs  could  not  recover 
50001.  on  the  second  policy.  [He  referred  to  Davies  v.  Gildari  (2  Park,  Ins.  601), 
Boufjidd  V.  Barnes  (4  Camp.  228),  and  Irving  v.  Richardson  (1  Moo.  &  Rob.  153).] 
The  words  which  have  been  referred  to,  in  the  plea,  mean  only  that  the  adjustment 
of  the  average  is  not  to  be  affected  by  any  other  policy.  They  do  not  affect  the 
first  policy  in  the  least  degree.  The  plea  alleges,  that  the  plaintiffs  have  already 
received  a  full  satisfaction  for  all  the  damages  they  suffered  by  the  loss  of  the  vessel. 

Parke,  B.  We  all  agree  that  this  plea  is  good.  The  second  policy  was  effected 
upon  the  same  vessel,  and  in  exactly  the  same  sum,  and  upon  the  same  terms ;  and 
in  such  case  the  payment  by  one  insurer  acts  by  way  of  satisfaction  to  the  other. 
It  is  true,  as  it  was  held  in  the  case  of  Mason  v.  Sainshiiry,  which  is  to  be  found  in  the 
second  volume  of  Marshall  on  Insurance,  p.  796,  and  in  Clark  v.  Bh/fhing,  to  which 
I  have  already  referred,  that  where  the  insurer  pays  the  a.ssured  for  damage  done  by 
fire  which  has  been  wilfully  caused,  the  assured  does  not  lose  his  remedy  against  the 
hundred.  But  he  has  not  the  same  remedy  where  one  insurer  has  paid  the  loss. 
According  to  the  doctrine  laid  down  by  Lord  Chancellor  Hardwicke,  in  Randal  [621] 
v.  Cockran  (I  Ves.  sen.  98),  that  the  insurer  after  satisfaction  stands  in  place  of  the 
assured  as  to  goods,  .salvage,  and  restitution,  in  proportion  to  what  he  paid,  those 
parties  who  became  insurers  by  the  second  policy  have  their  remedy  for  contribution 
against  the  defendants  under  their  instrument,  for  they  are  co-sureties.  This  plea, 
therefore,  supposing  the  second  instrument  to  be  framed  in  the  same  terms  as  the 
first,  is  a  good  answer  to  the  action.  Then  the  only  question  is,  whether  the  plea 
is  demurrable,  by  reason  of  the  words  in  the  second  policy  with  regard  to  the  adjust- 
ment, which  is  to  be  made  irrespective  of  any  other  policy.  I  think  that  clause  means 
merely  that  the  insurers  were  to  settle  the  average  in  the  first  instance  by  receiving 
the  amount  of  their  loss  to  the  full  extent  of  25001.  from  them,  without  calling  upon 
the  other  underwriters  ;  so  that  I  think  the  terms  of  that  clause  do  not  affect  the 
present  case.  The  plea  is  therefore  good.  The  replication  is  bad  according  to  the 
rule  laid  down  in  Crogate's  case,  for  the  plea  admits  the  breach,  but  sets  up  by  way 
of  defence  matter  which  has  arisen  ex  post  facto,  by  stating  that  the  plaintiff's  have 
received  satisfaction  from  other  parties.  Our  judgment,  therefore,  must  be  for  the 
defendant. 

Alderson,  B.,  concurred. 
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EOLFE,  B.  I  am  of  the  same  opinion.  In  Bousfield  v.  Barnes  Lord  Ellenborough 
said,  "  I  will  likewise  take  care  that  the  assured  do  not  recover  upon  the  whole  more 
than  the  real  value  of  the  subject-matter  insured."  Now,  in  looking  at  both  these 
policies,  we  find  precisely  the  same  sum  set  as  the  value  of  the  vessel,  &c.,  and  the 
plea  states  the  plaintiffs  have  received  that  amount  from  the  underwriters  to  the 
second  policy. 

[622]  Pl.\tt,  B.  In  this  case  there  are  two  policies  of  insurance,  the  one  efifected 
by  the  bankrupt,  the  other  by  the  official  assignees,  both  the  policies  being  directed 
to  the  same  vessel.  It  is  perfectly  clear  that  the  estate  has  not  been  damnified  by 
the  loss  of  the  vessel.  But  it  has  been  contended,  that  although  in  this  case  the  two 
policies  are  in  the  same  terms,  (for  it  appears  to  me  that  the  clause  with  regard  to 
the  adjustment  makes  no  difference,)  that  they  are  upon  the  same  subject,  the  same 
vessel,  and  the  same  sum,  and  the  amount  has  been  paid  by  one  set  of  insurers,  still 
the  present  action  can  be  maintained.  When  we  come  to  look  at  the  second  policy, 
the  clause  in  question  clearlj'  refers  only  to  making  out  the  account  of  adjustment. 
The  adjustment  is  made  before  the  money  is  paid,  and,  in  order  to  save  trouble,  the 
adjustment  here  is  to  be  made  without  reference  to  any  other  policy.  It  is,  therefore, 
the  same  as  if  there  had  been  one  policy,  which  these  two  parties  had  jointly  and 
severally  subscribed  ;  and  how  could  it  be  contended,  that,  if  one  had  paid  the  full 
amount,  an  action  could  be  maintained  by  the  insurer  against  the  other  party  ?  It 
is  a  mere  contract  of  indemnity.  I  am,  therefore,  of  opinion  that  the  plea  is  good ; 
and,  as  the  replication  is  clearly  bad,  our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 


[623]  Brettel  and  Others  v.  Willi.\m.s,  Aykroyd,  &  Price.  Dee.  4,  1849. — 
The  defendants,  who  weie  in  partnership  as  railway  contractors,  under  the  name 
of  W.,  A.,  &  Co.,  contracted  with  a  Eailway  Company  to  do  certain  works. 
U.  &  R.  made  a  sub-contract  with  the  defendants  to  do  part  of  the  work ;  and 
for  that  purpose  requiring  coals  to  make  bricks,  A.,  without  the  knowledge  or 
assent  of  his  copartners,  signed,  in  the  name  of  the  firm,  and  delivered  to 
the  plaintiffs,  a  guarantie,  not  addressed  to  any  person,  for  payment  of  coals  to 
be  supplied  to  U.  &  R.  The  plaintiff's  having  pointed  out  the  omission,  a  clerk 
of  W.,  A.,  &  Co.  by  the  direction  of  A.,  wrote  to  the  plaintiff's,  stating  that  the 
guarantie  was  intended  for  them.  The  clerk,  also,  without  the  knowledge  of  the 
other  partners,  wrote  to  the  plaintiffs  certain  letters,  amounting  to  evidence  of 
an  account  stated  in  respect  of  the  amount  due  on  the  guarantie  :— Held,  first, 
that  the  guarantie  and  subsequent  letter  constituted  a  sufficient  notice  in  writing 
within  the  Statute  of  Frauds. — Secondly,  that  the  guarantie  did  not  bind  the 
firm,  there  being  no  evidence  that  it  was  necessary  for  carrying  into  eH'ect  the 
partnership  contract,  or  that  the  other  partners  had  adopted  it. — Thirdly,  that, 
as  the  firm  was  not  bound  by  the  guarantie,  the  letters  of  the  clerk  respecting  it 
were  not  evidence  of  an  account  stated  as  against  the  other  partners. 

[S.  C.  19  L.  J.  Ex.  121.     Referred  to.  In  re  West  of  England  Bank;  Ex  parte  Booker, 
1880,  14  Ch.  D.  .321  ;  Small  v.  Smith,  1884,  10  A.  C.  137.] 

Assumpsit  on  a  guarantie  for  the  payment  to  the  plaintiffs  of  the  price  of  coals  to 
be  supplied  by  them  to  a  firm  named  Unit  &  Roberts.  There  was  also  a  count  for 
monev  due  on  an  account  stated. 

The  defendant  Aykroyd  suff'ered  judgment  by  default.  The  defendants  Uilliams 
and  Price,  except  as  to  a  small  sum  which  they  paid  into  court  on  the  last  count, 
pleaded  that  thev  did  not  promise,  and  other  pleas  not  material. 

At  the  trial,  before  Piatt,  B.,  at  the  Worcester  Spring  Assizes,  1849,  the  following 
facts  appeared  : — 

The  defendants,  who  were  in  partnership  as  railway  contractors,  under  the  name 
of  Williams,  Avkroyd,  &  Co.,  had  contracted  with  a  Railway  Company  to  do  certam 
works.  Unit  &  Roberts  had  made  a  sub-contract  with  them  to  do  part  of  the  works, 
and  required  coals  to  make  bricks  for  that  purpose.  As  they  were  not  able  to  procure 
coals  from  the  plaintiff's  on  their  own  credit,  Aykroyd  signed  the  followmg  guarantie 
in  the  name  of  the  firm  : — 
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"Campden,  August  16,  1847. 

"  Gentlemen, — The  bearers,  Messrs.  Unit  &  Roberts,  have  a  large  contract  from 
us  for  brickmaking,  and  will  require  a  large  quantity  of  coals.  We  have  no  doubt 
of  their  stabilit}',  and  will  consider  ourselves  bound  to  see  their  coal  bills  paid.  We 
are,  gentlemen,  yours  respectfully,  "  Willi.\MS,  Aykroyd,  &  Co." 

[624]  This  document  not  being  addressed  to  any  one,  the  plaintiffs,  on  its  being 
presented  to  them  by  Unit  &  Roberts,  wrote  to  Williams,  Aj'kroyd,  &  Co.,  pointing 
out  the  omis.sion,  and  requesting  that  it  might  be  stated  that  the  guarantie  was  meant 
for  them.  On  the  2.5th  of  August  one  Hamlet,  the  clerk  of  the  firm,  by  the  direction 
of  Aykroyd  wrote  to  the  plaintiffs  as  follows : — 

"  The  promise  to  see  Messrs.  Unit  &  Roberts'  coal  bills  paid  was  intended  for  you. 
We  are,  gentlemen,  your  obedient  servants, 

"  Per  pro  Williams,  Aykroyd,  &  Co., 
"  E.  Hamlet." 

On  the  faith  of  the  above  guarantie  coals  were  then  supplied  by  the  plaintiffs  to 
Unit  &  Roberts.  Other  letters  were  written  to  the  plaintiff's  by  Hamlet,  on  behalf  of 
the  firm,  which,  it  was  contended,  contained  evidence  of  an  account  stated  respecting 
what  was  due  on  the  coal  account  under  the  guarantie.  It  was  not  proved,  however, 
that  the  defendants  Williams  &  Price  authorised  the  clerk  to  write  those  letters,  or 
that  they  sanctioned  or  knew  of  the  guarantie.  It  was  objected,  on  behalf  of  the 
defendants,  that  the  plaintiffs  could  not  recover  on  the  guarantie :  first,  because  it 
was  not  addressed  to  them ;  and  secondly,  because  it  was  given  by  Aykroyd  only, 
who,  it  was  contended,  had  no  power  to  bind  the  other  partners  by  entering  into  a 
guarantie  in  the  name  of  the  firm.  The  plaintiffs  relied  on  the  letters  of  the  clerk  as 
evidence  of  an  account  stated,  the  defendants  contending  that  they  were  not  admis- 
sible. The  learned  Judge  received  them  subject  to  the  objection,  and  directed  a  verdict 
for  the  plaintiffs  on  the  first  count,  and  for  the  defendants  on  the  other  count,  reserving 
leave  to  move  on  both  the  above  points. 

Keating  having  obtained  a  rule  nisi  to  enter  a  verdict  [625]  for  the  defendants 
on  the  first  count,  and  Talfourd,  Serjt.,  having  also  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  plaintiffs  on  the  last  count,  both  rules  were  argued  at  the  Sittings 
after  last  Trinity  Term  (June  20). 

Phipson,  for  the  plaintiffs.  First,  the  guarantie,  though  not  addressed  to  any 
one,  is  valid.  All  difficulty  is  removed  by  the  letter  from  the  clerk  shewing  to  whom 
it  was  intended  to  be  addressed.  The  two  documents  together  constitute  a  sufficient 
guarantie  within  the  Statute  of  Frauds.  The  letters  were  also  evidence  of  an  account 
stated.  [Parke,  B.  It  is  first  necessary  to  discuss  whether  one  partner  can  bind 
another  by  signing  a  guarantie  in  the  partnership  name.]  Aykroyd  had  authority' 
to  bind  his  partners  by  signing  this  guarantie.  All  the  defendants  were  parties  to 
the  contract  by  which  Unit  &  Roberts  undertook  to  supply  them  with  bricks.  There- 
fore on  the  face  of  the  transaction,  they  were  insuring  for  themselves  a  regular  supply 
of  bricks  by  engaging  for  the  solvency  of  Unit  &  Roberts  with  the  persons  who  were 
to  supply  the  latter  with  coals.  The  principle  on  which  a  guarantie  signed  by  one 
partner  binds  the  firm  was  fully  discussed  in  Sanclilands  v.  Mar^h  (2  B.  &  Aid.  673), 
which  decided,  that  where  one  of  two  partners  makes  a  contract  as  to  the  terms  on 
which  any  business  is  to  be  transacted  by  the  firm,  although  such  business  is  not  in 
their  usual  course  of  dealing,  and  even  contrary  to  their  arrangement  with  each  other, 
and  the  business  is  afterwards  transacted  by  or  with  the  knowledge  of  the  other 
partner,  he  is  bound  hy  the  contract.  [Alderson,  B.  In  that  case  the  transaction 
appeared  in  the  partnership  books  ;  therefore  it  is  to  be  inferred  that  the  other  partner 
was  aware  of  it.  Here  the  guarantie  is  a  matter  collateral  to  the  contract,  and  nothing 
in  the  books  would  give  the  other  partners  any  intimation  of  its  exist-[626]-ence.]  In 
Sandilands  v.  Marsh  the  transaction  was  not  within  the  scope  of  the  partnership 
business,  and  therefore  it  became  necessary  to  shew  that  it  was  brought  home  to  the 
knowledge  of  the  other  partner.  [Alderson,  B.  When  he  adopted  the  contract,  he 
adopted  all  the  terms  of  it ;  but  in  this  case  it  is  no  part  of  the  contract  with  Unit  & 
Roberts  that  the  defendants  should  guarantee  the  payment  for  coals  supplied  to  them 
for  the  purpose  of  making  the  bricks.]     The  guarantie  was  in  fact  a  mode  of  paying 
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Unit  &  Roberts  for  the  bricks.  In  Hx  parte  Gardom  (15  Ves.  286),  it  was  expressly 
decided  that  the  signature  of  one  partner  to  a  giiarantie  binds  the  firm.  In  Story  oa 
Partnership,  sect.  107,  it  is  laid  down,  that  the  rule  to  one  partner  binding  the  firm 
"  applies  to  all  acts  done  by  any  partner  touching  the  partnership  busine.ss,  and  to 
any  acknowledgments,  representations,  declarations,  admissions,  or  undertakings  of  any 
partner  relating  thereto."  Even  the  fraud  of  one  partner  will  render  the  firm  respon- 
sible :  Blair  \.  Bromley  (5  Hare,  542).  Here  the  undertaking  is  concerning  the 
partnership  business,  and  for  the  benefit  of  the  firm. 

Keating,  for  the  defendants.  To  hold  this  guarantie  sufficient,  would  be  to  extend 
the  authority  of^  one  partner  to  bind  the  firm  further  than  any  case  has  yet  done. 
[Alderson,  B.  Not  further  than  Ex  jmrte  Gardom.]  That  case  is"not  very  satisfactory.' 
The  report  does  not  state  the  circumstances  under  which  the  guarantie  was  signed, 
and  they  may  have  been  such  as,  in  that  particular  case,  rendered  the  firm  bable'. 
Besides,  the  point  was  abandoned  by  the  defendant's  counsel,  who  successfully  relied 
on  another  objection.  It  is  now  attempted  to  extend  the  rule  thus  far,  that,  if  it  can 
be  shewn  that  the  guarantie  has  any  relation  whatever  to  the  partnership  business,  or 
is  in  any  manner  calculated  to  benefit  the  firm,  they  are  bound  by  [627]  it.  '  In 
Haksham  v.  Yoxtng  (5  Q.  B.  833),  one  of  two  attornies  in  partnership,  in  order  to 
release  a  client  from  custody,  gave  an  undertaking  in  the  name  of  the  firm  to  \ia.v 
the  debt  and  costs,  and  it  was  held  that  the  firm  was  not  liable.  In  this  case  it  did 
not  appear  that  the  guarantie  was  of  any  advantage  to  the  firm.  They  did  not  pay 
less  for  the  bricks  in  consequence  of  its  being  given,  nor  was  there  any  evidence  that 
the  coals  in  question  were  used  in  burning  the  bricks  supplied  to  the  firm.  It  mii;ht 
with  equal  reason  be  said,  that  one  partner  could  bind  the  firm  by  guaranteeing  the 
payment  of  the  rent  of  land  from  which  the  clay  was  dug,  or  of  the  brick  kilns,  or 
the  payment  of  the  expenses  of  the  carriage  of  the  bricks.  In  Sandilands  v.  Marsh 
(2  B.  &  Aid.  673)  there  was  evidence  of  a  recognition  and  adoption  by  the  one  partner 
of  the  act  of  the  other,  so  that  he  could  not  afterwards  repudiate  it.  But  no  case 
except  Ex  parte  Gardom  has  gone  to  the  extent,  that  one  partner  has  an  implied 
authority  to  bind  another,  by  signing  a  guarantie.  [Parke,  B.  You  say  that  the 
benefit  is  too  remote  ;  that  the  guarantie  was  not  necessary  for  carrying  the  partnership 
contract  into  efl'ect,  although  it  might  have  been  convenient  for  that  purpose.] 

Phipson  then  contended,  on  the  facts,  that  the  clerk  had  authority  to  write 
the  letters. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  tried  before  my  Brother  Piatt,  at  the  Spring  Assizes 
at  Worcester.  It  was  an  action  on  a  guarantie  alleged  to  have  been  given  in  the 
partnership  name  by  the  defendants  guaranteeing  to  the  plaintifls  the  payment  for 
all  such  coals  as  they  should  supply  to  certain  [628j  persons  carrying  on  business  under 
the  firm  of  Unit  &  Roberts.     There  was  also  a  count  on  an  account  stated. 

It  appeared  on  the  trial,  that  the  defendants  were  in  partnership  together,  and 
had  entered  into  a  contract  with  a  Railway  Company  to  do  certain  works.  Messrs. 
Unit  &  Roberts  had  made  a  sub-contract  with  them  to  do  part  of  the  works,  and 
required  clay  and  coals  to  make  bricks  for  that  purpose.  Not  being  able  to  procure 
credit  for  coals,  one  of  the  partners  gave  a  guarantie  in  the  name  of  the  partnership 
firm,  not  addressed  to  any  one  in  pai  ticular,  stating,  that  the  bearers,  Messrs.  Unit  & 
Roberts,  had  a  contract  for  bricks,  and  required  a  large  quantity  of  coals,  engaging  to 
see  those  coals  paid  for.  The  plaintifis  received  the  guarantie,  and  supplied  coals  on 
the  faith  of  it,  for  the  amount  of  which  this  action  was  brought.  It  was  objected  on 
the  trial,  that  the  plaintifis  could  not  recover  on  the  guarantie  :  first,  because  it  was 
not  addressed  to  them,  nor  their  names  mentioned  in  it;  and  secondh ,  because  the 
guarantie,  being  given  by  one  partner,  did  not  bind  the  others,  not  being  within  the 
scope  of  the  authority  communicated  by  one  partner  in  a  railway  contract  to  another. 

The  first  of  these  objections  was  obviated  by  the  production  of  a  letter  from  the 
defendants,  who  subscribed  the  guarantie  to  the  plaintiffs,  stating  that  the  guarantie 
was  meant  to  be  given  to  them.  Upon  that  proof,  the  letter  and  the  guarantie 
together  constituted  a  note  in  writing  having  all  the  parties,  and  sufficient  to  satisfy 
the  Statute  of  Fiauds,  and  to  bind  the  defendant  who  actually  signed  it.  Whether 
the  other  defendants  were  also  bound,  was  a  question  deserving  much  consideration, 
and  was  reserved  by  my  Brother  Piatt. 
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It  was  also  insisted  that  there  was  evidence  on  the  account  stated  ;  and  that  point 
also  was  reserved,  a  verdict  being  directed  for  the  plaintiffs  on  the  first,  and  for  the 
defendants  on  the  last  count,  reserving  both  points. 

[629]  Mr.  Keating  moved  to  enter  a  verdict  for  the  defendants  on  the  special 
count,  my  Brother  Talfourd  to  enter  a  verdict  for  the  plaintiffs  on  the  account  stated, 
and  cross  rules  were  granted,  which  were  argued  at  the  Sittings  after  last  Trinity 
Term.  Upon  the  first  question  it  was  contended  by  Mr.  Phipson  for  the  plaintiffs, 
that  this  guarantie  bound  all  the  partners,  because  the  supply  of  bricks  by  Messrs. 
Unit  &  lioberts  was  material  to  enable  them  to  carry  on  the  partnership  contract 
with  the  Company  ;  and  that  the  supply  of  coals  by  the  plaintiffs  to  Messrs.  Unit  & 
Roberts  was  equally  material,  as  this  was  the  only  mode  of  procuring  those  bricks  ; 
and  that,  though  one  partner  could  not  bind  another  by  a  guarantie  for  collateral 
purposes,  he  had  that  power  where  the  guarantie  was  connected  with  the  partnership 
business,  and  a  reasonable  mode  of  giving  effect  to  a  transaction  within  the  scope  of 
the  partnership  dealings  ;  and  he  relied  on  the  case  of  Ex  parte  Gardom  (15  Ves.  286). 

That  one  of  two  partners  engaged  in  business  as  merchants  had  not,  by  reason  of 
that  connection  alone,  power  to  bind  the  other  by  a  guarantie  apparently  unconnected 
with  the  partnership  trade,  was  decided  by  Lord  Ellenborough  in  the  case  of  Duncan 
V.  Lowndes  (3  Camp.  478),  and  the  Court  of  Queen's  Bench  gave  a  similar  decision  in 
that  of  Hasleham  v.  Young  (.5  Q.  B.  833),  where  the  defendants  were  in  partnership  as 
attornies.  No  proof  was  given  in  either  of  these  cases  of  the  previous  course  of  dealing 
or  practice  of  the  partners,  which,  it  is  admitted  in  both  cases,  might  be  sufficient 
to  prove  a  mutual  authority  ;  nor  was  any  evidence  given  of  the  usage  of  similar 
partnerships  to  give  such  guaranties  ;  nor  was  there  any  of  a  recognition  and  adoption 
by  the  other  partners,  which  would  have  the  same  effect.  The  case  of  Sandilands  v. 
Marsh  (2  B.  &  Aid.  673)  proceeded  on  [630]  the  latter  ground.  In  the  present  case, 
no  evidence  was  given  to  shew  the  usage  of  the  defendants  in  this  particular  business 
or  of  others  in  a  similar  business  ;  nor  was  there  any  evidence  of  the  sanction  by  the 
other  defendants  of  the  act  of  their  copartner  ;  for  a  witness,  who  was  called  to  prove 
the  latter  fact,  would  not,  on  cross-examination,  swear  that  he  was  authorised  by  them 
to  write  a  letter,  which,  if  proved  to  have  been  so  written,  would  have  been  sufficient. 
Simply  as  railway  contractors,  they  could  not  have  any  such  power.  The  only  ques- 
tion then  is,  whether  they  had  it  in  this  particular  case,  in  consequence  of  its  being  a 
reasonable  mode  of  carrying  into  effect  an  acknowledged  partnership  contract.  We 
think  that  Mr.  Phipson's  position  cannot  be  maintained.  One  partner  does  com- 
municate to  the  other,  simply  by  the  creation  of  that  relation,  and  as  incident  thereto, 
all  the  authority  necessary  to  carry  on  their  partnership  in  its  ordinary  course,  (see 
Hawtaijne  v.  Bourne  (7  M.  &  W.  595)),  and  all  such  authority  as  is  usually  exercised 
by  partners  in  the  same  sort  of  trade,  but  no  more.  To  allow  one  partner  to  bind 
another  by  contracts  out  of  the  apparent  scope  of  the  partnership  dealings,  because 
they  were  reasonable  acts  towards  effecting  the  partnership  purposes,  would  be 
attended  with  great  danger.  Could  one  of  the  defendants  in  this  case  have  bound 
the  others  by  a  contract  to  lease  or  buy  lands,  or  a  coal  mine,  though  it  might  be  a 
reasonable  mode  of  effecting  a  legitimate  object  of  the  partnership  business?  Our 
opinion  is,  that  one  partner  cannot  bind  the  others  in  such  a  case,  simply  by  virtue 
of  the  partnership  relation.  In  the  case  of  Ex  parte  Gardom  this  point  was  not  fully 
discussed,  but  given  up  by  Sir  S.  Romilly,  who  had  two  other  objections  to  the 
guarantie,  on  which  he  could  rely,  and  on  one  of  which  he  succeeded.  Besides,  we 
are  not  sufficiently  informed  by  the  report,  whether  there  might  [631]  not  have  been 
some  peculiar  circumstances  in  the  case  which  caused  the  abandonment  of  that  point. 
We  do  not  think  that  is  an  authorit3'  sufficient  to  establish  the  doctrine  now  contended 
for.  We  think,  therefore,  that  the  defendants'  rule  to  enter  a  verdict  on  the  first 
count  must  be  made  absolute.  The  rule  on  the  part  of  the  plaintiff's  to  enter  a  verdict 
for  them  on  the  account  stated  cannot  be  supported,  because  there  was  no  evidence 
of  an  admission  by  the  defendants,  who  did  not  sign  the  guarantie.  That  rule  must 
be  discharged. 

Rules  accordingly. 
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Cherry  v.  Heming  &  Xeedham.  Dec.  5,  1S49.— The  plaintiff  by  indenture  assigned 
letters  patent  to  the  defendants  H.  &  X.,  who  covenanted  to  pay  the  plaintiff  a 
certain  sum  by  instalments,  extending  over  several  years ;  provided,  that  if,  at 
the  expiration  of  twelve  months  from  the  date  of  the  indenture,  the  defendants 
should  not  approve  of  the  patent,  and  should  give  notice  of  their  disapprobation, 
and  of  their  intention  to  sell  the  patent,  then  the  payment  of  the  first  instalment 
should  be  suspended  ;  and  if,  having  given  such  notice,  the  defendants  should 
■within  six  mouths  sell  the  patent,  the  covenant  should  cease.  The  deed  was 
executed  by  N.,  but  there  was  no  signature  of  H.,  but  only  a  seal  for  him  in  the 
usual  way.  H.  &  X.  attempted  to  work  the  patent,  but,  being  dissatisfied  with 
it,  sent  the  plaintiff  a  notice,  signed  by  both,  referring  to  the  deed,  and  in  the 
terms  of  the  proviso : — Held,  that  the  contract  having  been  performed  on  one 
side  within  a  year,  the  case  was  not  within  the  4th  section  of  the  Statute  of  Frauds, 
29  Car.  2,  c.  3,  inasmuch  as  that  enactment  applies  only  to  contracts  not  to  be 
performed  on  either  side  within  the  year. — Serable,  that  an  agreement  by  deed 
is  not  within  that  statute. — Semble,  also,  that,  if  the  case  were  within  the  statute, 
the  notice  was  a  sufficient  note  or  memorandum  to  satisfy  its  provisions. 

[S.  C.  19  L.  J.  Ex.  64 :  on  demurrer,  2  Ex.  557.] 

This  was  an  action  of  covenant  on  an  indenture,  dated  the  31st  of  March,  1836, 
whereby  the  plaintiff  assigned  certain  letters  patent  to  the  defendants,  who  covenanted 
to  pay  the  plaintiff  8401.,  by  instalments  extending  over  several  years,  subject  to  a 
proviso,  that  if,  at  the  expiration  of  twelve  months  from  the  date  of  the  indenture, 
the  defendants  should  not  approve  of  the  working  of  the  patent,  and  should  give  notice 
of  their  disapprobation,  and  of  their  intention  to  sell  the  patent,  then  the  payment  of 
the  first  instalment  should  be  suspended ;  and  if,  having  given  such  notice,  the  defen- 
dants should  within  six  months  sell  the  [632]  patent,  then  the  covenant  should  cease 
and  determine.(a)     The  defendants  pleaded  non  est  factum. 

At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  Sittings  after  Easter  Term,  1849, 
it  appeared  that  the  defendant  Xeedham  had  executed  the  deed,  and  there  was  the 
signature  to  it  of  all  the  parties,  except  that  of  the  defendant  Heming.  There  was, 
however,  a  seal  at  the  foot  of  the  deed  for  each  party,  being  the  seal  ordinarily  used 
in  the  office  of  the  plaintiffs  attorney  who  prepared  the  deed,  and  who  had  attested 
the  execution  of  the  defendant  Xeedham.  The  deed  was  produced  out  of  the  custody 
of  Heming.  The  defendants  had  endeavoured  to  work  the  patent,  but,  being  dis- 
satisfied with  it,  sent  the  following  notice  in  the  handwriting  of  the  defendant  Heming, 
and  signed  by  both  the  defendants  : — 

"  In  pursuance  and  by  virtue  of  a  proviso  in  that  behalf,  contained  in  an  indenture 
bearing  date  the  31st  of  Alarch,  1836,  and  made  between  Elizabeth  Cherry  of  the  first 
part,  George  Wheldon  of  the  second  part,  John  Ratliflf  of  the  third  part,  and  the 
undersigned  Dempster  Heming  and  Joseph  Smith  Xeedham  of  the  fourth  part,  we,  the 
said  Dempster  Heming  and  Joseph  Smith  Xeedham,  do  hereby  give  you  notice  that 
we  do  not  approve  of  the  working  and  exercising  of  the  letters  patent  and  invention 
assigned  by  the  said  indenture  to  us ;  and  we  do  further  give  you  notice,  that  it  is 
our  intention  bona  fide  to  sell  or  otherwise  duly  dispose  of  the  said  letters  patent  and 
premises,  within  six  calendar  months  after  the  date  of  this  notice,  in  any  manner,  to 
any  person  or  persons  willing  to  purchase  the  same,  for  the  best  price  in  money  that 
can  be  reasonably  obtained  for  the  same ;  and  we  do  further  give  you  notice,  that  we 
shall  pay,  retain,  and  apply  the  money  to  arise  from  such  sale  in  manner  directed  in 
and  bv  the  said  indenture." 

[633]  It  was  objected,  that  there  was  no  evidence  of  the  execution  of  the  deed  by 
the  defendant  Heming ;  but  the  learned  Judge  ruled  that  there  was  evidence  for  the 
jury  It  was  also  objected,  that  this  was  a  contract  within  the  4th  section  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  2,  and  ought,  therefore,  to  have  been  signed  by  the 
defendant  Heming.  His  Lordship  was  of  opinion  that  a  deed  was  not  within  the 
meaning  of  that  statute,  and  a  verdict  was  found  for  the  plaintiff.       ^     .      .   ,. 

Knowles  having  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection. 


(a)   See  the  declaration,  2  Exch.  557. 


1368  CHERRY    t'.  HEMING  4  EX.  634. 

Watson  and  T.  Jones  shewed  cause. (a)  Assuming  that  a  contract  by  deed  is  an 
agreement  within  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  this  deed  did  not  require 
to  be  signed,  for  it  was  wholly  performed  on  the  one  part  by  the  plaintift",  and  all 
that  remained  to  be  done  on  the  other  was  payment.  The  statute  onlj-  applie.s  where 
the  agreement  is  not  to  be  performed  by  either  party  within  the  year.  In  this  case 
the  whole  consideration  for  the  promise  to  pay  the  money  was  executed.  It  is  the 
same  in  principle  as  Holy  v.  lioehuck  (7  Taunt.  157),  and  Donellan  v.  Read  (3  B.  &  Ad. 
899).  [Parke,  B.  There  are  some  observations  on  the  latter  case  in  the  note  to  Peter 
V.  C'omplon,  1  Smith's  Lead.  Cas.  144.  However,  Donellan  v.  Eead  is  not  at  variance 
with  Peter  v.  Comjiton,  because  Holt,  C.  J.,  disposed  of  that  case  by  saying  it  did  not 
appear  that  the  agreement  was  not  to  be  performed  within  the  year.]  It  is  in  accord- 
ance with  what  was  said  b}'  Abl)ott,  J.,  in  Bracegiidle  v.  Heald{\  B.  &  Aid.  722).  But 
the  statute  does  not  apply  to  deeds  ;  its  object  was  the  prevention  of  fraud  in  [634] 
respect  of  parol  agreements,  and  not  to  affect  such  solemn  instruments  as  deeds. 
That  is  evident  from  the  recital.  The  question  arose  in  Cooch  v.  Goodman  (2  Q.  B. 
580),  but  was  not  decided.  [Parke,  B.  Mr.  Preston,  in  a  note  to  his  edition  of 
Sheppard's  Touchstone  (page  56),  treats  as  a  mistake  the  passage  in  Blackstone's  Com- 
mentaries (vol.  2,  p.  306),  in  which  it  is  laid  down  that  the  Statute  of  Frauds  revives 
the  Saxon  custom  of  signing;  and  in  page  60,  where  it  is  said,  "It  appeareth  that 
the  putting  to  or  subscribing  of  the  parties'  name  or  mark  to  the  deed  he  is  to  seal 
is  not  essential ;  for  a  deed," — Mr.  Preston  adds, — even  since  the  Statute  of  Frauds 
and  Perjuries,  "may  be  good,  albeit  the  party  that  doth  seal  it  doth  never  set  his 
name  or  his  mark  to  it,  so  as  it  be  cluly  sealed  and  delivered."]  To  render  an  agree- 
ment good,  some  consideration  must  be  expressed  on  the  face  of  it ;  and  if  the  word 
"  agreement "  in  the  statute  includes  deeds,  a  consideration  must  be  stated  in  them, 
although  none  is  required  to  support  them.  The  inference,  therefore,  is,  that  the 
statute  means  such  agreements  only  as  requiie  a  consideration  to  be  expressed  on  the 
face  of  them.  In  a  plea  of  an  agreement  within  the  statute,  it  is  necessary  to  aver 
that  the  agreement  is  in  writing;  but  a  deed  is  never  pleaded  as  an  agreement  signed 
by  the  parties.  Even  if  the  statute  does  apply,  there  is  in  this  case  a  sufficient 
memorandum  in  writing;  for  the  notice  of  the  31st  March,  1837,  which  was  signed 
by  the  defendants,  expressly  refers  to  and  adopts  the  deed  :  Schneider  v.  Norris  (2  M. 
&  Sel.  286),  Saunderson  v.  Jackson  (2  Bos.  &  P.  238).  It  is  the  same  as  if  a  letter  had 
been  written  by  the  defendants,  in  which  they  acknowledge  that  on  a  certain  day  they 
had  made  such  an  agreement,  which  would  be  clearly  a  note  or  memorandum  within 
the  statute  :  Coles  v.  Trecoihkh  (9  Ves.  234). 

[635]  Knowles  and  Bramwell,  in  support  of  the  rule.  Deeds  are  within  the 
mischief  which  it  was  the  object  of  the  statute  to  prevent.  [Parke,  B.  The  object 
was  to  render  the  evidence  certain.  In  Aveline  v.  IFlm^on  (4  M.  &  G.  801),  which 
was  an  action  of  covenant  on  a  lease,  a  plea  that  the  indenture  was  not  signed  by  the 
lessor,  or  any  agent  authorised  in  wiiting,  was  held  bad.  That  shews  that  the  first 
section  of  the  statute  does  not  apply  to  deeds.]  An  agreement  is  not  the  less  an 
agreement  because  it  is  under  seal.  [Alderson,  B.  Your  argument  must  go  this 
length  :  that  a  deed  sealed  and  attested,  but  not  signed,  is  no  agreement  under  the 
Statute  of  Frauds.]  In  Smith's  Mercantile  Law  (page  440,  4th  edit.)  it  is  said,  that 
the  cases  in  which  it  is  held  that  the  statute  does  not  apply  to  agreements,  one  part 
of  which  is  to  be  performed  within  a  year,  and  the  other  not,  is  opposed  to  the  older 
authorities,  and  that  the  word  "agreement"  has  been  frequently  construed  to  mean 
all  that  is  to  be  done  on  both  sides.  An  agreement  includes  both  the  consideration 
and  promise.  Expanding  the  language  of  the  statute,  it  means  any  arrangement 
between  the  parties  where  that  which  is  the  consideration  for  the  other  party's  acting 
is  not  to  be  performed  within  the  year.  Performance  is  not  complete  until  both 
parties  have  performed  their  promises. 

Parke,  B.  The  rule  must  be  discharged.  With  respect  to  the  question,  whether 
this  is  an  instrument  within  the  Statute  of  Frauds,  1  think  that  Donellan  v.  Bead  is  an 
answer ;  and,  in  my  opinion,  that  case  was  rightly  decided.  The  question  turns  upon 
the  construction  of  the  words  "not  to  be  performed  ;"  and  in  Donellan  v.  Head  the 

(a)  Upon  the  objection,  that  there  was  no  evidence  of  the  execution  of  the  deed 
by  the  defendant  Heming,  the  Court  stopped  Watson,  saying  that  there  was  clearly 
evidence  to  go  to  the  jury.     Parke,  B.,  referred  to  Hudson  v.  Hevelt,  5  Bing.  368. 
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Court  considered  that  those  words  meant,  not  to  be  performed  on  either  side,  and  did 
not  include  cases  where  the  contract  was  performed  on  the  one  side.  That  was 
certainly  in  accordance  with  the  opinion  expressed  by  Lord  Tenter-[636]-den  in 
Braceijirdh  v.  Heald.  If  Donellan  v.  Bead  had  been  simply  a  decision  on  a  doubtful 
point,'  we  ought  to  be  bound  by  it,  unless  manifestly  wrong ;  and  the  learned  observa- 
tions of  Mr.  Smith  are  not  sufficient  to  induce  me  to  say  that  it  was  wrongly  decided. 
The  case  of  Peter  v.  Compton,  which  he  relies  on,  does  not  support  his  view.  All  that 
can  be  said  of  that  case  is,  that,  there  being  two  answers  to  the  Statute  of  Frauds,  Lord 
Holt  gives  one  which  is  satisfactory,  namely,  that  the  agreement  might  have  been  per- 
formed within  the  year.  It  is  unnecessary  to  give  an  opinion  on  the  other  points  ;  but  I 
must  own  that  I  think  a  deed  is  not  within  the  Statute  of  Frauds,  because,  in  my 
opinion,  that  statute  was  never  meant  to  apply  to  the  most  solemn  instrument  which 
the  law  recognises.  I  also  think  that  the  notice  which  refers  to  the  deed  would,  if  it 
were  necessary  to  have  recourse  to  it,  be  a  sufficient  note  or  memorandum  within  the 
statute.  I  do  not  mean  to  be  concluded  by  this  expression  of  my  opinion  on  the  two 
latter  points,  but  only  to  state  my  present  impression. 

Aldersok,  B.  I  also  think  that  Donellan  v.  Read  is  good  law  ;  but  even  if  it  were 
not,  this  case  would  not  require  its  assistance,  because,  this  being  the  case  of  a  deed, 
it  must  be  taken  to  have  been  sealed  by  the  parties  in  due  form,  and  the  statute  does 
not  applv  to  such  instruments,  but  only  to  parol  agreements. 

KOLFE,  B.  I  am  strongly  inclined  to  think  that  the  statute  does  not  extend  to 
deeds,  because  its  requirements  would  be  satisfied  by  the  parties  putting  their  mark 
to  the  writing.  The  object  of  the  statute  was  to  prevent  matters  of  importance  from 
resting  on  the  frail  testimony  of  memory  alone.  Before  the  Xorman  time,  signature 
rendered  the  instrument  authentic.  Sealing  was  introduced  because  the  people  in 
c'eneral  could  not  write.  Then  there  arose  a  distinction  between  what  was  sealed  and 
what  was  not  seal-[637]-ed,  and  that  went  on  until  society  became  more  advanced, 
when  the  statute  ultimately  said  that  certain  instruments  must  be  authenticated  by 
signature  That  means,  that  such  instruments  are  not  to  rest  on  parol  testimony 
only,  and  it  was  not  intended  to  touch  those  which  were  already  authenticated  by  a 
ceremony  of  a  higher  nature  than  a  signature  or  a  mark. 

Platt,  B.,  concurred. 

Rule  discharged. 

Lush  v  Russell.  Dec.  10,  1849.— A  declaration  stated  an  agreement  whereby  the 
defendant  agreed  to  employ  the  plaintift-  as  a  journeyman  baker,  for  four  years, 
and  to  pay  him  certain  weekly  wages,  and  also  certain  additional  sums  in  the 
three  last  years  of  the  term.  Breaches,  that  the  defendant,  before  the  expiration 
of  the  term,  wrongfully  discharged  the  plaintiff  from  his  employ  :  that  the  defen- 
dant did  not  pay  the  plaintiff  the  weekly  wages  for  the  remainder  of  the  term: 
that  the  defendant  did  not  pay  the  plaintiff  the  additional  sums  which  he  would 
have  been  entitled  to  if  he  had  continued  in  the  employ  of  the  defendant  General 
demurrer  to  the  two  last  breaches,  and  joinder  therein  :-Held,  that  the  propei 
course  was  to  have  applied  to  a  Judge  to  strike  out  those  breaches,  and  that, 
upon  this  record,  they  could  not  be  treated  as  surplusage. 

rs  r   7  n  <t  T    -^-is  •  19  L  J.  Ex.  56.     Considered,  Reindel  v.  Schell,  1858,  4  C.  B. 
l_o.  v..  ,  xj.         .  -    ,    ^^^^  ^^^  ^^^     ^^^  ^^^^^^^^  _  P^^   .,P3_^ 

Assumpsit.     The  declaration,  after  reciting  that  the  defendant   l'''f°r«  i;"'^^  tj^ 
time  of  the  making  of  the  promise,  &c.,  was  about  to  commence  and  carry  o"  the  t.ade 
an"   business  of  a%aker  in'the  city  of  Bristol,  and  the  f^^fl"^^^;^^^]: 
journeyman  baker,  stated,  that  heretofore,  to  wit,  on  f :'    ^^'^^  "  J"^^^^ 
ind  between  the  defendant  and  the  plaintiff,  that  the  plaintiff  should  fo  f  ^;'th  e^^r 
into  the  emnloy  of  the  defendant,  and  should  continue  in  his  employ,  in  the  capacity 
of  jourLylMer,  for  the  term  of  four  years,  &c.    /.T^e  deela.-at.n,  wh.^^^^^^^^^^^ 
the  agreement  verbatim,  here  stated  numerous  stipulation    on  f  e  pa- 1  of  the  P™ 
fl<;  tnlaitbtul  service   &c    immateria    to  the  present  question.)     And  the  detenaant, 
:      nsMe;a";i:r;fThe  faithful  services  of  the  plaintm;  to  be  fne  a„d  pej  --d  - 
was  thereinbefore  expressed,  did  thereby  agree  with  the  P^^"    f '  *J:f  J^  ^"^4  i^  3^^^^^^^^ 
would  receive  the  plaintiff  into  his  service  and  employment,  and  continue  him  in 
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[638]  or  employ  for  the  term  of  four  years  ;  and  also,  that  the  defendant  would,  during 
the  said  term,  duly  pay  unto  the  plaintiff  the  weekly  wages  or  sum  of  11.  Is.  and  three 
quarterns  and  a  half  of  bread  per  week,  and  would  pay  the  plaintiff,  in  addition  to  the 
said  weekly  wages,  during  the  second  year  of  the  said  term,  151.,  and  during  the  third 
and  fourth  years  of  the  said  term,  the  yearly  sura  of  201.  And  it  was  mutually  agreed 
between  the  parties  thereto,  that  if  the  defendant  should,  at  any  time  during  the  said 
term  of  four  years,  cease  to  carry  on  the  business  of  a  baker  in  the  city  of  Bristol, 
the  agreement  should  be  void.  The  declaration  then  stated  mutual  promises,  and 
averred  that  the  defendant,  on  &c.,  and  from  thence  hitherto,  commenced  and  carried 
on,  and  still  carries  on,  the  business  of  a  baker  in  the  city  of  Bristol ;  that  the 
plaintiff  entered  into  his  employ  in  the  capacitj'  aforesaid,  and  continued  in  such 
employ  for  part  of  the  said  term  of  four  years,  to  wit,  until  &c.  Breaches.  Yet 
the  defendant  did  not  nor  would,  although  the  defendant  hath  never,  during  the  said 
part  of  the  said  term,  during  which  the  plaintiff  so  remained  and  continued  in  the 
defendant's  service  as  aforesaid,  cease  to  carry  on  the  business  of  a  baker,  but  during 
such  last-mentioned  time  carried  on,  and  still  does  carry  on,  the  same  in  the  city  of 
Bristol,  continue  the  plaintifi"  in  his  the  defendant's  employ  for  the  said  term  of  four 
years,  but,  on  the  contrary  thereof,  during  the  said  term  of  four  years,  and  before  the 
expiration  thereof,  to  wit,  on  &c.,  refused  to  suffer  the  plaintiff  to  continue  in  his  the 
defendant's  employ  for  the  remainder  of  the  said  term  of  four  years,  and  then  wrong- 
fully dismissed  and  discharged  the  plaintiff  therefrom,  without  any  reasonable  or 
probable  cause  whatever.  And  the  plaintiff  further  in  fact  says,  that  the  defendant 
did  not  nor  would  pay  to  the  plaintiff  the  said  weekly  wages,  or  sum  of  11.  Is.,  or  any 
part  thereof,  and  the  three  quarterns  and  a  half  of  bread  per  week,  or  any  part  thereof, 
for  the  remainder  of  the  said  term,  or  any  part  thereof.  [639]  And  did  not  nor  would 
pay  to  the  plaintiff,  in  addition  to  the  said  weekly  wages,  the  said  sums  of  money,  to 
wit,  the  said  sums  of  1-51.,  201.,  and  201.,  so  agreed  to  be  paid  to  the  plaintiff  in  the 
second,  third,  and  fourth  years  respectively  of  the  said  term,  and  to  which  the  plaintiff 
would  have  been  entitled  had  he  continued  in  the  said  employ  of  the  defendant  during 
the  said  full  term  of  four  years,  or  any  or  either  of  them,  or  any  part  of  such  sums 
respectively,  but  hath  wholly  neglected  and  refused  so  to  do ;  by  means  of  which  said 
premises  the  plaintiff  hath  lost  and  been  deprived  of  all  wages,  profits,  &c. 

General  demurrer  to  the  second  and  third  breaches.     Joinder  therein. 

Bovill  in  support  of  the  demurrer.  The  second  breach  is  bad,  for  the  weekly 
wages  therein  claimed  never  became  due,  inasmuch  as  the  plaintiff  did  not  continue  in 
the  defendant's  service.     The  third  breach  is  also  bad,  on  similar  grounds. 

The  Court  called  on 

Montague  Smith,  contra.  It  is  conceded  that  both  these  breaches  are  bad ;  but, 
the  first  breach  being  good,  the  second  and  third  may  be  treated  as  surplusage. 
[Parke,  B.  The  plaintiff  should  have  applied  to  a  Judge  to  strike  out  the  demurrer  ; 
but  not  having  done  so,  the  question  is,  in  what  mode  are  we  to  give  judgment  1]  The 
Court  may  give  judgment  for  the  plaintiff,  on  the  ground  that  the  two  latter  breaches 
are  mere  surplusage,  and  that  the  declaration  is  otherwise  sufficient  in  law.  By  the 
4  Anne,  c.  16,  the  Court  are  to  give  judgment  according  as  the  very  right  of  the  cause 
and  matter  in  law  shall  appear  unto  them,  without  regarding  any  defect  in  the 
declaration,  unless  there  be  a  special  demurrer  shewing  the  defect. 

Bovill  in  reply.  The  two  allegations  are  distinct  breaches.  The  test  is  the  agree- 
ment, by  vi'hich  the  defendant  undertook  to  do  three  things,  namely,  continue  the 
[640]  plaintiff"  in  his  service  for  four  years,  pay  him  the  weekly  wages,  and  also  pay 
the  additional  sums  in  the  subsequent  years.  The  plaintiff  alleges  that  the  defendant 
did  not  perform  the  two  latter  stipulations,  and  a  distinct  issue  in  law  is  raised  upon 
those  breaches.  They  can  no  more  be  treated  as  surplu.sage  than  any  material  aver- 
ment upon  which  an  issue  is  raised.  Suppose  a  defendant  pleaded  to  a  certain  sum, 
parcel  of  the  damages,  and  the  plaintiff"  joined  issue  on  the  plea,  could  it  be  rejected 
as  surplusage?  Every  issue,  whether  in  fact  or  in  law,  must  be  disposed  of  in  some 
way.  If,  instead  of  demurring,  the  plaintiff'  had  traversed  the  breaches,  the  jury 
must  have  found  the  facts.  [Parke,  B.  If  there  had  been  no  other  plea  to  this 
declaration  except  a  denial  of  the  plaintiff's  discharge,  might  not  the  plaintiff"  have 
said  that  the  whole  declaration  was  not  answered?]  In  that  case  the  plaintiff  would 
have  been  entitled  to  sign  judgment  on  the  two  latter  breaches.  The  effect  of  not 
demurring  specially  is  to  admit  that  these  allegations  are  breaches. 
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Parke,  B.  We  think  that  on  this  record  we  are  bound  to  treat  these  aveiments 
as  breaches ;  and  it  being  agreed  on  both  sides  that  they  are  bad  as  breache-s,  our 
judgment  must  be  for  the  defendant.  The  proper  course  was  to  have  applied' to  a 
Judge  at  Chambers  to  strike  them  out  of  the  declaration  as  surplusage,  and  in  the 
event  of  the  party  being  dissatisfied  with  the  opinion  of  the  Judge,  application  should 
have  been  made  to  the  Court.  By  demurring  generally,  and  joining  in  demurrer,  it 
must  be  tiiken  that  both  parties  considered  them  as  distinct  breaches ;  and,  being  Ijad 
as  breaches,  the  plaintiff  cannot  have  judgment  for  contingent  damages.  He°may, 
however,  if  he  succeeds,  have  judgment  on  the  first  breach  ;  but  he  must,  at  all  events^ 
pay  the  costs  of  this  demurrer. 

"  Aldersox,  B.,  Eolfe,  B.,  and  Platt,  B.,  concurred. 
Judgment  for  the  defendant. 

[641]  Armitage  v.  Coaxes.  Dec.  6,  1849.— In  an  action  for  the  non-performance 
of  an  award,  the  declaration,  after  stating  that,  on  the  16th  of  April,  an  action 
for  goods  sold,  &c.,  and  all  matters  in  difference,  had  been  referred,  with  liberty 
to  the  arbitrator  to  enlarge  the  time  to  the  1st  of  May,  the  costs  of  the  cause  to 
abide  the  event,  contained  an  averment  of  mutual  promises  to  perform  the  award. 
The  declaration  then  alleged  that  the  time  had  been  enlarged  by  two  Judges' 
orders  to  the  21st  and  29th  of  May,  and  that,  on  the  latter  day,  the  award  was 
made,  whereby  the  arbitrator  "  ordered  and  determined  that  there  was  due  from 
the  defendant  to  the  plaintiff',  on  balancing  the  accounts  between  them,  and  after 
giving  credit  for  all  sums  of  money  paid  by  the  defendant  to  the  plaintiff,  and 
every  item  of  set-off,  the  sum  of  2281.  j-s.,  the  clear  balance,  and  the  whole  thereof 
was  recoverable  in  the  said  action ; "  and  the  arbitrator  further  ordered  the  paj-- 
ment  of  that  sum  and  the  costs  of  the  reference  and  award.  The  defendant 
pleaded,  first,  that  true  it  was  that  the  award  was  made,  and  then  certain  facts 
were  set  out  to  shew  that  the  award  was  not  final.  Verification.  And  he  pleaded 
also,  that  the  arbitrator  did  not  make  any  award  within  the  time  for  making  it 
under  the  order  of  reference,  but  at  a  later  period,  to  wit,  on  &c.  Verification  : — 
Held,  that  these  pleas  were  bad  on  special  demurrer,  as  amounting  to  argumentative 
denials  that  the  award  stated  in  the  declaration  was  ever  made.  Held,  also,  that 
the  declaration  was  good  ;  that  the  award  sufficiently  disposed  of  the  issues  in  the 
cause,  and  that  the  promise  was  well  laid  to  perform  the  award  as  made  under 
the  original  submission  and  order ;  and  that  the  order  for  the  enlargement  of  the 
time  did  not  affect  the  original  promise. 

[S.  C.  19  L.  J.  Ex.  9.5.] 

Assumpsit.  The  first  count  of  the  declaration,  which  was  upon  an  award,  stated, 
that  heretofore,  to  wit  &c.,  a  certain  action  was  pending,  in  which  the  plaintiff' sought 
to  recover  certain  damages  for  work,  labour,  and  materials,  and  for  goods  sold  by  the 
plaintiff  to  the  defendant ;  and  that  thereupon,  by  an  order  of  Alderson,  B.,  and  by 
consent,  the  said  cause  and  all  matters  in  difference,  between  the  said  parties  were 
referred  to  the  award  of  an  arbitrator  mentioned,  to  be  made  and  published  on  or 
before  the  1st  day  of  Easter  Term  then  next  ensuing,  with  liberty  to  the  arbitrator  to 
enlarge  the  time  to  the  1st  of  Jlay  then  next :  the  costs  of  the  said  cause  were  to  abide 
the  event  of  the  award,  the  costs  of  the  reference  and  award  to  be  in  the  discretion  of 
the  arbitrator,  the  order  to  be  made  a  rule  of  Court.  The  declaration,  after  containing 
an  averment  of  mutual  promises,  in  consideration  of  the  premises,  stated  that,  by  an 
order  of  a  learned  Judge,  of  the  10th  of  April,  and  by  consent,  the  time  for  making 
the  said  award  was  enlarged  to  the  21st  day  of  May,  and  by  a  similar  order  of  the 
ISth  of  April  to  the  29th  of  ^lay ;  and  that  afterwards,  before  the  said  29th  of  May, 
the  said  arbitrator  duly  made  and  published  his  award  in  writing,  of  and  concerning 
the  premises  so  referred,  and  did  thereby  award,  order,  and  determine  "  that  there 
was  due  from  the  defendant  to  the  [642]  plaintiff,  on  balancing  the  accounts  between 
them,  and  after  giving  credit  for  all  sums  of  money  paid  by  the  defendant  to  the 
plaintiff,  and  every  item  of  set-off,  the  sum  of  2201.  8s.  as  the  clear  balance,  and  that 
the  whole  thereof  was  recoverable  in  the  said  action  so  referred  as  aforesaid  ;  "  and  that 
the  arbitrator  did  order  the  defendant  to  pay  that  sum,  and  the  costs  of  the  said 
reference  and  award,  and  the  arbitrator's  charges.     The  declaration  then  contained 
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averments,  that  afterwards  the  said  order  first  mentioned,  and  a  certain  memorandum 
of  enlargement  thereon  indorsed,  dated  the  16th  of  April,  for  enlarging  the  time,  and 
the  orders  of  the  ISth  of  April  and  19th  of  May,  were  made  a  rule  of  Court ;  and 
further,  that  at  the  time  of  making  the  said  order  of  reference  until  after  the  making 
of  the  said  award,  there  were  not  any  matters  in  difference  between  the  plaintiff  and 
defendant,  other  than  the  controversies  and  disputes  in  the  introductory  part  of  the 
said  count  mentioned,  of  all  of  which  the  defendant  had  notice  ;  and  that  the  costs 
had  been  duly  taxed  at  a  sum  mentioned.  Breach,  non-payment.  There  were  also 
counts  for  money  paid,  and  for  money  found  to  be  due  upon  divers  accounts  then 
stated  between  the  plaintiff'  and  defendant. 

The  defendant  pleaded,  fourthly,  to  the  first  count,  in  substance,  that  though  true 
it  is  the  said  T.  D.  (the  arbitrator)  did  undertake  the  said  reference,  and  did  make  and 
publish  his  award  in  writing,  and  the  same  purported  and  appeared  to  be  an  award 
made  under  and  by  virtue  of  the  said  three  several  orders  in  the  first  count  mentioned, 
yet  the  defendant  nevertheless  says,  that,  before  the  making  of  the  oi'der  of  Alderson,  B., 
the  plaintiff  declared  in  an  action.  The  plea  then  proceeded  to  set  out  the  pleadings 
therein,  whereby  it  appeared  to  be  an  action  of  assumpsit  by  the  plaintiff'  against  the 
defendant,  in  10001.  for  goods  sold  and  delivered,  for  work  and  materials,  for  money 
lent,  for  money  paid,  and  for  money  due  and  on  an  account  stated,  to  which  the 
defendant  had  pleaded,  first,  non  assumpsit;  secondly,  payment.  The  [643]  plaintiff' 
had  joined  issue  on  the  first  plea,,  and  had  traversed  the  payment,  upon  which  issue 
had  been  joined.  The  plea  then  stated,  that  after  the  said  order  of  reference  was  so 
made,  the  said  arbitrator  made  his  award  as  in  the  first  count  alleged,  in  respect  of 
the  said  action,  but  that  the  said  arbitrator  did  not,  in  or  by  his  said  award,  or  at  all, 
determine  the  said  issues  so  joined  as  aforesaid,  or  finally  dispose  of  the  said  action, 
or  find  whether  the  balance  of  the  said  sum  of  10001.  in  the  declaration  mentioned, 
over  and  above  the  said  sum  of  2201.  8s.  by  the  said  award  found  to  be  due  had  been 
paid  by  the  defendant  to  the  plaintiff",  or  whether  the  plaintiff's  promise,  in  the 
declaration  mentioned,  had  been  confined  to  the  said  sum  of  2201.  8s. ;  nor  did  the 
said  arbiti-ator  in  or  by  his  said  award  find,  award,  or  decide  any  other  matter  than 
in  the  first  count  set  forth  ;  whereby  the  said  award  so  set  forth  was  altogether  void. 
Verification.  The  defendant  pleaded,  fifthly,  to  the  first  count,  that  the  said 
arbitrator  did  not  make  or  publish  the  said  or  any  award  in  writing  of  and  concerning 
the  matters  referred,  ready  to  be  delivered  to  the  said  parties  in  difference,  or  such 
of  them  as  should  require  the  same,  on  or  before  the  first  daj'  of  Easter  Term  next 
ensuing,  the  time  of  making  the  said  order  of  reference  in  the  first  count  first  men- 
tioned, nor  within  any  enlarged  time,  in  writing  under  his  hand,  indorsed  on  the  said 
order  of  reference,  according  to  the  liberty  so  given  to  him  by  the  said  order  of 
reference  as  aforesaid,  nor  within  any  time  indorsed  in  writing  under  his  hand  in  the 
said  order  of  reference,  nor  on  the  1st  day  of  May,  noi'  until  the  said  29th  of  May. 
Verification.  Special  demurrer  to  the  fourth  plea,  assigning  for  causes,  (inter  alia,) 
that,  if  the  defendant  is  to  be  taken  as  admitting  by  his  plea  that  the  award  of  the 
said  arbitrator  was  to  such  eff'ect  as  in  the  first  count  mentioned,  then  it  sutficientlj' 
appears  in  and  by  that  count,  that  the  arbitrator  did  duly  and  sutficientlj'  dispose  of 
all  the  issues  in  the  said  action  by  his  said  award ;  but  that,  if  the  defend-[644]-ant 
is  to  be  taken  as  denying  that  the  award  was  to  such  effect,  that  he  ought  to  have 
traversed  the  making  of  the  award,  and  that  the  plea  was  bad  as  amounting  to  an 
argumentative  denial  that  the  said  award  was  duly  made  and  published.  Special 
demurrer  to  the  last  plea,  on  the  ground  that  it  amounted  to  an  argumentative  denial 
of  the  making  of  the  award,  and  that  it  contained  no  new  matter  in  justification  or 
excuse  for  the  defendant's  breach  of  promise.     Joinder  in  demurrer. 

F.  Robinson,  in  support  of  the  demurrer.  The  pleas  are  clearly  bad.  They 
amount  to  argumentative  denials  of  the  award.  Dresser  v.  Stansjield  (14  M.  &  W.  822) 
is  directly  in  point.  The  defendant,  however,  will  contend  that  the  declaration  is 
bad,  upon  the  authority  of  Bourke  v.  Lloi/d  (10  id.  550),  on  the  ground  that  the 
arbitrator  has  not  specifically  disposed  of  all  the  issues  which  he  ought  to  have  done, 
as  the  costs  of  the  cause  were  to  abide  the  event.  But  the  cause  may  have  been 
I'eferred  immediately  after  it  was  commenced  and  before  plea  pleaded,  in  which  case 
the  objection  would  be  groundless  :  Bearup  v.  Peacock  (14  id.  149).  [Alderson,  B. 
I  think  that  it  must  be  presumed  that  it  was  referred  after  plea  pleaded,  as  the  award 
finds  so  much  to  be  due  after  giving  credit  for  all  sums  paid,  and  all  items  of  set-oft".] 
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The  case  of  Kilburn  v.  Kilburn  (13  M.  &  W.  671)  is  distinguishable  from  the  present. 
There  the  declaration  contained  several  counts,  and  the  aibitrator  did  not  determine 
the  issues  raised  on  each  of  the  counts ;  but  here  the  declaration  contains  one  count 
only,  as  one  sum  of  money  is  stated  :  Morse  v.  James  (11  id.  831),  M'Gregor  v.  Graves 
(3  Exch.  34).  It  will  be  also  objected  to  this  declaration,  that  the  promise  of  the 
defendants  should  have  been  founded  upon  the  order  for  enlarging  the  time  ;  but  the 
[645]  answer  to  this  objection  is,  that  the  submission  and  original  promise  is  incor- 
porated in  the  order.  The  order  merely  extends  the  time,  and  does  not  create  any 
new  promise:  Grcif/  v.  Talbot  (2  B.  &  C.  179),  Wharton  v.  King  (1  Moo.  &  Eob.  96), 
Evans  v.  Thompson  (5  East,  189),  Mountfwd  v.  Hmton  (2  New  Rep.  62). 

Rew,  contra.  The  fourth  plea  is  good.  It  admits  a  prima  facie  case,  by  admitting 
that  an  award  was  made.  It  is  therefore  distinguishable  from  Dresser  v.  Staiufield, 
and  falls  within  the  principle  of  the  cases  of  Unwin  v.  St.  Quintin  (11  M.  &  W.  277), 
and  Carr  v.  Hinrhdiff  (\  B.  &  C.  547).  [Alderson,  B.  It  is  impossible  to  distinguish 
the  present  case  from  that  of  Dresser  v.  Stansjield.]  If  the  plea  be  bad,  the  declaration 
is  also  bad  ;  for  there  is  no  sufficient  breach  of  the  alleged  promise.  The  declaration 
states  a  promise  to  perform  a  certain  award,  but  the  breach  is,  that  the  defendant  has 
not  performed  another.  The  enlargement  of  the  time  is  in  effect  a  new  submission. 
The  promise  should  have  been  alleged  to  have  arisen  upon  the  enlargement :  Hayter  v. 
Moat  (2  M.  &  W.  -56).  [Alderson,  B.  Is  it  not  rather  a  promise  to  perform  the 
award,  if  made  within  a  certain  time,  or,  in  case  the  time  should  be  enlarged,  if  the 
award  should  be  made  within  that  time  1  Piatt,  B.  When  the  parties  consent  to  the 
enlargement  of  the  time,  the  old  agreement  is  renewed.     That  is  all.] 

Alderson,  B.  I  am  of  opinion  that  the  plaintiff'  is  entitled  to  judgment.  The 
pleas  are  bad,  as  amounting  to  argumentative  denials  of  the  making  of  the  award  as 
alleged  in  the  declaration.  We  have  therefore  to  consider  whether  the  declaration  is 
good.  I  think  that  it  is.  It  is  said  that  the  award  is  bad.  But  the  arbitrator  has 
found  that  2201.  odd  is  the  clear  balance,  after  allowing  for  payments  and  [646]  the 
amount  of  the  set-off.  That  in  effect  amounts  to  a  decision  upon  all  matters  in  differ- 
ence between  the  parties,  and  disposes  of  the  pleas  of  payment  and  set-off.  The  next 
objection  raised  to  the  declaration  was,  that  the  award  was  made  in  pursuance  of  the 
last  order ;  but  it  is  clear  that  it  was  made  in  pursuance  of  the  original  submission, 
which  was  made  a  rule  of  court.  The  latter  order  merely  enlarged  the  time,  and  did 
not  effect  the  original  promise. 

RoLFE,  B.  I  think  that  the  matter  is  clear,  upon  the  authorities  cited  by  Mr. 
Robinson. 

Platt,  B.  I  am  of  the  same  opinion ;  and  I  may  add,  that  I  do  not  entertain  any 
doubt  upon  the  matter. 

Judgment  for  the  plaintiff. 

Sturge  and  Another  v.  Rahn  and  Others.  Dec.  8,  1849. — In  an  action  upon 
a  policy  of  insurance,  the  declaration  stated,  that  "  the  plaintiffs,  by  certain 
persons  using  and  carrying  on  business,  and  in  the  said  policy  of  insurance 
designated  and  described  by  the  names,  style,  and  firm  of  Dewar  and  Cullinford, 
the  agents  of  the  plaintiffs  in  that  behalf,"  caused  to  be  made  with  the  defendants 
a  certain  policy  of  insurance,  &c.  : — Held  bad  on  special  demurrer,  on  the  ground 
that  the  declaration  omitted  to  state  the  christian  names  of  the  plaintiffs'  agents, 
or  to  allege  any  excuse  for  such  omission. 

[S.  C.  7  D.  &  L.  232;  19  L.  J.  Ex.  119.] 

Assumpsit.  The  declaration  stated,  that  before  and  at  the  time  of  the  making  and 
subscribing  of  the  policy  thereinafter  mentioned,  the  defendants  were  united  together 
in  copartnership  for  the  purpose  of  carrying  on,  and  are  carrying  on,  together  in 
copartnership,  the  trade  and  business  of  assurers  of  ships,  goods,  and  merchandise,  in, 
by,  and  under  the  name,  style,  and  firm  of  the  General  Maritime  Assurance  Com- 
pany ;  and  thereupon  "the  plaintiffs,  by  certain  persons  using  and  carrying  on 
business,  and  in  the  said  policy  of  assurance  designated  and  described  by  the  names,^ 
style,  and  firm  of  Dewar  &  Cullinford,  the  agents  of  the  plaintiffs  in  that  behalf," 
heietofore,  to  wit,  on  &c.,  caused  to  be  made  with  the  defendants,  in,  by,  and  under 
[647]  the  said  name,  style,  and  firm  of  the  General  Maritime  Assurance  Company  as 
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aforesaid,  a  certain  policy  of  assurance,  with  certain  blank  spaces  thereinafter  following, 
and  purporting  thereby,  and  containing  therein,  that  the  said  persons  so  using,  and  in 
the  said  policy  designated  and  described  in,  by,  and  under  the  said  name,  style,  and 
firm  of  Dewar  &  Cullinford,  as  agents,  as  well  in  their  own  name,  &c.  The  declaration 
then  proceeded  to  set  out  the  policy  of  assurance  upon  a  certain  vessel  named  the 
"Pendadelfos,"  and  laid  as  a  breach  the  non-payment  by  the  defendants  of  loss 
occasioned  by  the  stranding  of  the  vessel.  Special  demurrer,  assigning  for  cause 
(inter  alia)  that  the  declaration  was  insufficient,  "inasmuch  as  it  did  not  state  the 
respective  christian  names  of  the  persons  therein  described  as  Dewar  &  Cullinford ; 
and  that  it  did  not  give  or  offer  any  sufficient  or  valid  cause  for  omitting  to  state  the 
christian  names  of  the  said  persons  respectivel\^"     Joinder  in  demurrer. 

Montague  Smith,  in  support  of  the  demurrer.  The  first  objection  to  this  declara- 
tion, to  which  the  special  demurrer  is  directed,  is  the  omission  to  state  the  christian 
names  of  the  agents.  These  parties  ought  properly  to  have  been  described  by  their 
christian  names,  or  some  excuse  ought  to  have  been  stated  for  that  omission.  This 
rule  is  a  well-known  one  in  pleading.  Thus  it  is  laid  down  in  Stephen  on  Pleading, 
p.  3.39,  5th  edit.,  that,  "  this  rule  relates  to  persons  not  parties  to  the  suit  of  whom 
mention  is  made  in  the  pleading.  The  names  of  such  person,  viz.  the  christian  name 
and  surname,  or  name  of  dignity,  must  in  general  be  given  ;  but  if  not  within  the 
knowledge  of  the  party  pleading,  an  allegation  to  that  eflect  should  be  made,  and  such 
allegation  will  excuse  the  omission  of  the  name."  This  rule  has  been  frequently 
recognised  in  recent  cases  :  Ball  v.  Gordon  (9  M.  &  W.  34.5),  Tir/ar  v.  Gordon  (id.  347), 
Kynnersley  v.  [648]  Krioff  (7  C.  B.  980).  In  Gath/  v.  Field  (9  Q.  B.  431),  it  was  held, 
that  the  omission  of  the  christian  names  in  the  statement  of  a  transaction  between  the 
parties  upon  which  the  action  turns,  not  being  the  description  of  a  written  instrument, 
is  a  fatal  objection  if  specifically  pointed  out  by  demurrer.  That  case  is  therefore 
precisely  in  the  defendant's  favour.  Here  no  christian  names  are  given,  but  the  name 
of  the  firm  only. 

Bovill,  contra.  The  objection  raised  to  the  declaration,  on  the  ground  of  the 
omission  to  state  the  christian  names  of  the  agents,  fails ;  for  the  declaration  states 
that  they  are  so  described  in  a  written  instrument.  [Parke,  B.  They  are  also  stated 
independently  of  the  written  instrument ;  so  far  as  the  description  has  reference  to  the 
instrument,  it  may  be  sufficient.]  The  special  demurrer  is  not  specifically  directed 
against  that  allegation.  The  plaintiff",  therefore,  is  at  liberty  to  treat  the  demurrer 
as  pointed  at  either  of  the  allegations,  viz.  the  one  which  states  the  names  of  the 
agents  to  be  so  described  in  the  instrument,  or  that  which  sets  forth  the  name  of  the 
firm  independently  of  the  written  instrument.  The  first  of  these  is  correct,  and  the 
plaintiff's  may  treat  the  demurrer  as  directed  to  that  allegation.  [Parke,  B.  In  the 
case  of  Gatiy  v.  Field,  Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
said,  with  respect  to  the  objection  to  the  omission  of  the  christian  names,  "  We  are 
of  opinion  that,  when  such  omission  or  substitution  is  made,  not  in  the  description  of 
some  written  instrument,  but  in  the  statement  of  a  transaction  between  the  parties 
on  which  the  action  turns,  it  is  good  ground  of  demurrer."  The  objection  here  is 
supported  by  that  decision.  The  i^laintiffs  are  right  in  their  description  of  the  agents, 
where  they  have  stated  them  to  be  so  designated  and  described  in  the  written  instru- 
ment ;  [649]  but  the  plaintiff's  are  wrong  where  they  omit  their  christian  names  in  the 
description  of  an  independent  transaction.  The  declaration  is  therefore  bad  upon  that 
ground,  and  the  plaintiff's  had  better  amend.] 

Per  Curiam. (rt)     The  plaintiff's  may  amend  in  a  month,  otherwise  there  will  be 

Judgment  for  the  defendants. 

The  Midland  Great  Western  Railway  Company  of  Ireland  v.  Evans. 
Dec.  5,  1849. — In  an  action  by  a  Bailway  Company  against  a  shareholder  for 
calls,  the  declaration  stated,  that  the  defendant,  before  the  commencement  of  the 
suit,  was  and  from  thence  hitherto  hath  been,  the  holder  of  divers  shares,  to  wit, 
&c.,  and  then  and  at  the  time  of  the  commencement  of  the  suit,  was  and  still  is 
indebted  to  the  said  Company  in  respect  of  divers  shares,  to  wit,  &c.,  in  respect 
of  three  calls,  whereby  an  action  had  accrued  to  the  said  Company,  by  virtue 

{a)  Parke,  B.,  Alderson,  B.,  and  Piatt,  B. 
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of  the  8  &  9  Vict.  c.  16,  and  also  by  virtue  of  another  Act  (naming  it),  and  of 
the  (setting  out  the  title  of  another  special  Act) :— Held  good  on  special  demurrer, 
for  that,  if  the  declaration  were  objectionable,  the  superfluous  words  might  be 
rejected. 

[S.  C.  6  Kailw.  Cas.  205 ;  7  D.  &  L.  203 ;  19  L.  J.  E.x.  118.     Followed,  East 
Lancashire  Iioilway  v.  Croxtan,  18-50,  5  Ex.  290.] 

Debt.  The  declaration  stated,  that  the  defendant,  before  the  commencement  of  the 
suit,  to  wit  on  &c.,  was  and  from  thence  hitherto  hath  been  and  still  is  the  holder  of 
divers,  to  wit,  forty  shares  in  the  said  Company,  and  then  and  at  the  time  of  the 
commencement  of  this  suit  was  and  still  is  indebted  to  the  said  Company  in  the  sum 
of  3001.,  in  respect  of  divers,  to  wit,  three  calls  of  21.  10s.  respectively,  upon  each  of 
the  said  shares,  to  wit,  one  call  of  21.  10s.  upon  each  of  the  said  shares,  amounting  in  the 
whole  to  the  sum  of  1001.,  another  call  of  21.  10s.  upon  each  of  the  said  shares,  amounting 
in  the  whole  to  the  further  sum  of  1001.,  and  another  call  of  21.  10s.  upon  each  of  the 
said  shares,  amounting  in  the  whole  to  the  further  sum  of  1001.,  whereby  an  action 
hath  accrued  to  the  said  Company,  by  virtue  of  a  certain  Act  of  Parliament  made  and 
passed  in  the  session  of  Parliament  holden  in  the  8th  and  iJth  years  of  the  reign  of 
her  Majesty  Queen  Victoria,  intituled  (8  &  9  Vict.  e.  16),  and  also  by  virtue  of  "The 
Midland  Great  Western  Kailway  of  Ireland  Act,  1845,"  and  of  "The  Midland  [650] 
Great  Western  Railway  of  Ireland  Act,  (Mullingar  to  Athlone,)  lSi6,"  to  demand  and 
have  of  and  from  the  defendant  the  said  sum  of  3001.,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  declaration  was  bad,  as  there  is 
no  allegation  therein  that  the  defendant  was  the  holder  of  the  shares  at  the  time 
when  the  calls  or  either  of  them  were  made,  and  if  so,  that  it  is  only  argumentatively 
stated  ;  and  also,  that  it  is  not  stated  therein  that  the  defendant  had  notice  of  the 
said  calls,  or  for  whom  they  were  made  on  behalf,  or  for  any  purpose  of  the  said 
Kailway  Company,  or  how  the  defendant  became  indebted,  or  bow  the  action  accrued 
by  virtue  of  the  said  Acts  of  Parliament;  and  also,  that  the  declaration  is  not  in 
accordance  with  the  form  given  by  the  first-mentioned  Act.     Joinder  in  demurrer. 

The  demurrer  was  argued  in  the  present  sittings  (Dec.  4). 

G.  E.  Clarke,  in  support  of  the  demurrer.  There  are  two  principal  objections  to 
this  form  of  declaration.  First,  It  states  that  the  defendant  "  was  and  still  is  indebted," 
instead  of  stating  that  the  defendant  is  the  holder  of  the  shares,  and  is  indebted  to 
the  Company.  The  form  of  declaration  is  given  by  the  26th  section  of  the  stat. 
8  &  9  Vict.  c.  16.  The  plaintiffs  ought  either  to  have  followed  this,  or  to  have 
declared  in  a  more  special  manner.  If  the  latter  course  had  been  adopted,  difficulties 
might  have  arisen  in  flaming  the  declaration,  and  the  26th  section,  already  referred 
to,  was  enacted  to  obviate  such  difficulties.  In  the  next  place,  the  declaration  is  open 
to  demurrer,  on  the  ground  that  it  also  departs  from  the  form  given,  by  stating  that, 
by  virtue  of  the  general  Act  and  the  special  Acts,  the  plaintiffs  have  a  right  of  action, 
If  the  last  special  Act  gave  the  right  of  making  calls,  the  declaration  should  have  so 
stated  the  fact.  [Rolfe,  B.  Suppose  one  set  of  calls  is  made  under  one  special  Act, 
and  the  other  set  of  calls  under  [651]  another  special  Act,  how  could  it  be  pleaded, 
except  by  stating  both  special  Acts  1  Alderson,  B.  The  argument  on  the  other  side 
will  be,  that  at  the  most,  the  words  "and  of  another  special  Act"  may  be  struck  out 
as  surplusage.]  The  meaning  of  the  term,  "  the  special  Act,"  is  defined  by  the  8  &  9 
Vict.  c.  20,  s.  2.  He  cited  the  following  cases:  Shaw  v.  Holland  (15  M.  &  W.  136), 
The  Belfast  ami  Cmintij  Dmm  Raihvay  Company  v.  Strange  (1  Exch.  759),  Moore  v.  The 
Metropolitan  Sewage  Manure  Company  (3  Exch.  333),  iea/v.  Eohson  (13  M.  &  W.  631), 
fFilliamsan  v.  Allison  (2  East,  446),  Fisher  v.  Gibbon  (2  Dowl.  &  L.  869),  and  Lee  v. 
Clarke  (2  East,  333). 

Edward  James  appeared  to  support  the  declaration,  but  was  not  called  upon. 

Aldeesox,  B.,  now  said  : — The  Court  are  of  opinion  that  the  demurrer  ought  not 
to  be  allowed,  and  that  judgment  must  be  given  for  the  plaintiffs.  There  were  two 
objections,  in  substance  the  same,  namely,  that  the  plaintiffs  have  not  followed  the 
form  given  by  the  8  &  9  Vict.  c.  16,  s.  26,  and  that  it  is  not  correct  so  to  describe 
the  effect  of  that  and  the  special  Acts  of  Parliament.  The  26th  section  of  the  8  &  9 
Vict.  0.  16,  pro\'ides  that  certain  requisites  shall  be  stated  in  the  declaration,  and 
they  are  stated ;  but  in  addition  there  is  a  statement  which  is  unnecessary,  namely, 
that  "before  the  commencement  of  the  suit,  and  from  thence  hitherto,  the  defendant 
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hath  been  and  still  is  the  holder  of  divers,  to  wit,  forty  shares."  It  would  have  been 
sufficient  to  have  stated  only  that  the  defendant  is  the  holder  of  forty  shares.  The 
declaration  states  something  besides,  the  utmost  effect  of  which  is,  that  the  declara- 
tion is  subject  to  the  objection  of  surplusage ;  and  that  cannot  be  taken  advantage 
of,  even  on  special  demurrer.  The  last  point  is,  that  the  declaration  states,  [652] 
that  by  virtue  of  the  general  Act,  and  also  of  the  two  private  Acts,  an  action  accrued  to 
the  plaintiff's.  It  appears  that  there  was  an  Act  for  incorporating  the  Company,  and  a 
second  Act  for  enlarging  its  powers,  and  under  that  second  Act  a  power  of  making 
calls  for  the  purposes  of  the  enlarged  powers.  It  seems  to  us,  therefore,  that  it  is 
correctly  stated,  and  that  the  difficulty  which  Mr.  Rochfort  Clarke  put  to  us  with 
respect  to  the  interpretation  clause  is  solved  by  looking  at  the  26th  section,  which 
speaks  of  the  special  Act,  meaning  all  the  Acts  under  which  the  calls  may  be  made. 
Therefore  it  appears  to  us  that  the  declaration  is  correctly  framed ;  but  if  not,  the 
matter  objected  to  is  surplusage. 
Judgment  for  the  plaintiffs. 

Eegina  v.  Ellis.  Dec.  7,  1 849. — A  bond  to  the  Crown,  under  the  33  Hen.  8,  c.  39, 
binds  all  lands  of  the  obligor  over  which  he  has  a  disposing  power  at  the  time 
he  entered  into  the  bond. — The  giving  such  a  bond  is  a  voluntary  act  upon  the 
part  of  the  obligor,  and  he  cannot  by  afterwards  exercising  the  power,  defeat 
the  right  of  the  Crown. — Such  bond  is  within  the  33  Hen.  8,  c.  39,  though  made 
payable  to  "  the  King,  his  heirs  and  successors ; "  and,  being  a  record,  can  be 
looked  at  by  the  Court,  although  it  be  not  set  out  in  the  pleadings. 

[S.  C.  19  L.  J.  Ex.  77 :  affirmed,  6  Ex.  921.] 

By  writ  of  extent,  tested  the  12th  of  April,  1848,  and  directed  to  the  Sheriflf  of 
Devonshire,  after  reciting  that  John  Mudge,  by  his  bond  or  writing  obligatory, 
bearing  date  the  5th  of  December,  1835,  became  bound  to  his  late  Majesty  King 
William  IV.  in  20,0001.,  payable  at  a  day  certain,  part  of  which  sum  had  not  been 
paid,  the  sheriff'  was  commanded,  as  well  by  the  oaths,  &c.,  as  by  all  other  methods, 
to  inquire  what  lands  and  tenements,  and  of  what  yearly  value,  the  said  J.  Mudge 
had  in  the  said  sheriff''s  bailiwick  on  the  5th  day  of  December,  1835,  on,  which  day 
he  first  became  a  debtor  to  his  said  late  Majesty,  or  at  any  time  since ;  and  also  what 
goods,  &c.,  and  of  what  sort  or  value ;  and  also  what  debts,  credits,  specialties,  and 
sums  of  monies  the  said  J.  Mudge,  or  any  other  person  in  trust  for  him,  had  in  the 
said  bailiwick ;  and  to  cause  all  and  singular  [653]  the  said  goods  and  chattels,  lands 
and  tenements,  &c.,  in  whose  hands  soever  they  were,  to  be  carefully  appraised  and 
extended,  and  taken  and  seized  into  her  Majesty's  hands,  that  they  might  be  retained 
until  her  Majesty  should  be  fully  satisfied  her  said  debt,  &c. 

By  inquisition,  held  the  9th  day  of  May,  1848,  under  the  said  writ,  it  was  found 
(amongst  other  things  not  mateiial  to  the  present  question)  as  follows : — " That 
J.  Mudge,  on  the  5th  of  December,  1835,  and  on  the  daj^  of  taking  the  inquisition, 
was  seised  in  his  demesne  as  of  fee  simple,  under  and  by  virtue  of  indentures  of  lease 
and  release,  dated  respectively  the  15th  and  16th  of  November,  1827,  of  and  in  certain 
premises  (describing  them)  then  in  the  occupation  of  E.  Grant,  M.  Arnold,  and 
J.  Mudge.  The  inquisition  further  stated,  that,  by  certain  indentures  of  lease, 
appointment,  and  release,  dated  the  4th  and  5th  of  February,  1841,  and  made  between 
the  said  J.  Mudge  of  the  first  part,  T.  Ellis  of  the  second  part,  and  W.  Rawling  of 
the  third  part,  the  said  J.  Mudge  did  appoint,  grant,  and  release  the  said  heredita- 
ments unto  the  use  of  the  said  T.  Ellis,  his  heirs  and  assigns  for  ever,  upon  trust  for 
sale,  for  securing  to  him  the  said  T.  Ellis  the  sum  of  5001.  and  interest ;  by  which 
indenture  it  was  declared,  that  the  said  VV.  Rawlings,  his  executors,  administrators, 
and  assigns,  should  stand  possessed  of  the  residue  of  a  certain  term  of  1000 
years  in  the  said  premises,  created  by  indenture  dated  the  15th  of  February,  1815, 
upon  trust  for  the  said  T.  Ellis,  his  heirs  and  assigns,  for  better  securing  the  repay- 
ment of  the  said  sum  of  5001.  and  interest,  and  in  the  meantime  to  attend  the 
inheritance."  All  of  which  said  lands,  tenements,  &c.,  the  said  sheriff"  returned  that 
he  had,  by  virtue  of  the  said  writ,  seized  and  taken  into  her  Majesty's  hands. 

This  inquisition  having  been  filed,  the  defendant  thereupon  laid  claim  to  the  said 
lands,  and  afterwards  filed  the  following  monstraunce  de  droit  or  plea : — The  plea 
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[654]  ill  substance  stated,  that,  long  before  the  said  J.  Mudge  had  anything  in  the 
said  premises,  one  Robert  Grant  was  seised  in  fee  of  and  in  the  said  premises,  and 
being  so  seised,  conveyed  them  to  J.  Mudge  by  indentuies  of  lease  and  release,  dated 
respectively  the  loth  and  16th  of  November,  1827.  By  the  deed  of  release  (of  which 
the  defendant  made  profert),  it  appeared  that  the  conveyance  was  made  to  J.  Mudge, 
"  to  have  and  to  hold  the  same  to  the  said  John  Mudge,  his  heirs  and  assigns,  to  the 
use  of  such  person  or  persons  ;  for  such  estate  or  estates,  and  for  such  interest  or 
interests,  and  upon  and  for  such  trusts,  ends,  intents,  and  purposes,  as  the  said  John 
Mudge,  at  any  time  or  times,  by  any  deed  or  deeds  to  be  sealed  and  delivered  by  him 
in  the  presence  of  one,  two  or  more  witness  or  witnesses,  and  to  be  attested  by  the 
same  witness  or  witnesses,  should  direct,  limit,  or  appoint,  and,  in  default  of  any  such 
direction,  limitation,  or  appointment,  to  the  use  of  the  said  John  Mudge  and  his 
assigns,  during  his  life ;  and  from  and  after  the  determination  of  that  estate,  by  any 
means,  in  his  lifetime,  to  the  use  of  the  said  Richard  Rosdew  Mudge,  his  heirs  and 
assigns,  during  the  life  of  the  said  John  Mudge,  upon  trust  for  the  said  John  Mudge 
and  his  assigns  ;  and  from  and  after  the  determination  of  that  estate,  and  in  the 
meantime  subject  thereto,  to  the  use  of  the  said  John  Mudge,  his  heirs  and  assigns 
for  ever."  The  inquisition  then  set  forth  the  mortgage  by  Mudge  to  Ellis  for  5001. 
on  the  5th  of  February,  1841,  and  contained  the  following  averment: — That  the  said 
appointment  to  the  defendant  by  the  said  J.  Mudge  was  so  made  as  aforesaid  for  and 
in  consideration  of  the  sum  of  5001.,  which  was  then  actually  paid  by  him  to  J.  Mudge  ; 
and  that  the  defendant  had  not,  at  the  time  of  the  making  the  said  appointment,  any 
knowledge  or  notice,  or  any  reason  to  believe  or  suspect,  that  the  said  J.  Mudge  was 
then  a  debtor  to  our  Lady  the  Queen  ;  and  that  the  said  appointment  was  made  bona 
fide,  and  for  the  purpose  of  [655]  securing  the  payment  of  the  said  sum  of  5001.,  and 
not  for  the  purpose  of  defeating  the  Queen  of  the  payment  of  her  debt,  or  for  fraud, 
&c. ;  and  also,  that  the  said  J.  Mudge  hath  not  at  any  time  repaid  the  said  sum  of 
5001.  to  the  defendant,  but  that  the  same,  with  a  large  sum  for  interest,  is  still  due 
to  the  defendant.  Verification,  and  prayer  of  judgment,  that  the  hands  of  the  Queen 
may  be  amoved,  &c. 

Demurrer,  for  that  it  sufficiently  appeared  upon  the  pleadings,  that  the  appoint- 
ment of  the  defendant  was  made  subsequently  to  the  execution  of  the  bond  by  Mudge, 
and  that,  although  alleged  to  be  made  pursuant  to  powers  contained  in  the  indenture 
of  the  15th  of  November,  1827,  the  said  appointment  was  invalid  as  against  the  Crown. 
Joinder  in  demurrer. 

Crompton,  for  the  Crown.  The  question  is,  whether  the  execution  of  the  power 
by  Mudge  overrides  the  Crown  debt,  or,  in  other  words,  whether  the  Crown  debt, 
having  in  the  year  1835  attached  to  the  lands  in  question,  can  be  affected  by  the 
exercise  of  a  power  created  by  deed  at  an  antecedent  period.  It  is  clear  upon  the 
authorities,  that  in  a  case  between  subject  and  subject,  where  a  party  has  voluntarily 
charged  his  lands,  having  at  the  time  a  power  of  this  nature  appendant  to^his  estate, 
the  power  is  pro  tanto  gone.  Thus  it  is  laid  down  in  Sanders  on  Uses,  p.  179  :  "  With 
respect  to  powers,  so  far  as  they  are  appendant,  it  may  be  considered  as  a  principle, 
that  the  donee  of  a  power  shall  not  be  allowed  by  the  exercise  of  such  power  to  defeat 
any  charge,  estate,  or  incumbrance  which  he  himself  had  previously  made  or  created ; 
and  therefore,  if  a  tenant  for  life,  having  a  power  of  leasing,  previously  conveys  his 
legal  estate,  the  power  of  leasing  to  the  extent  of  such  conveyance  will  be  defeated." 
This  bond  bound  the  lands  of  the  Crown  debtor  to  the  same  extent  as  a  recognisance 
under  the  33  Hen.  8,  c.  39,  and  was  a  voluntary  charge  upon  the  whole  of  [656]  his 
lands:  Co.  Litt.  271  b.  The  defendant  will  no  doubt  rely  upon  the  case  of  Don  d. 
Wigan  v.  Jwies  (10  B.  &  C.  459).  In  that  case,  an  estate  was  conveyed,  in  the  year 
1822,  to  such  uses  as  A.  B.  should  by  deed,  &c.,  appoint,  and  in  the  meantime  to  the 
use  of  himself  for  life,  &c.  In  1826,  a  judgment  was  obtained  against  him,  and  in 
1827,  he  mortgaged  this  estate,  and  appointed  the  use  to  C.  D.  for  500  years.  After 
the  execution  of  this  deed,  the  judgment  creditor  issued  an  elegit,  and  the  Court  held, 
that  his  lien  upon  the  land  was  defeated  by  the  execution  of  the  power.  In  that 
case,  the  following  passage  from  Gilbert  on  Uses,  p.  142,  is  quoted  in  the  argument 
for  the  judgment  creditor:  '•  If  tenant  for  life,  with  power  to  make  leases  or  'evoke, 
grants  a  rent  charge,  and  then  makes  a  lease  according  to  his  power,  the  lessee  shall 
hold  it  charged  during  the  life  of  tenant  for  life,  for  he  hath  power  to  charge  his  own 
interest,  which,  by  his  own  act,  cannot  be  avoided."     The  rule  now  contended  for  is 
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fully  i-ecognised  in  Doc  d.  Wigan  v.  Jones ;  and  it  is  submitted  that  this  case  does  not 
fall  within  the  exception  there  mentioned.  The  1  &  2  Vict.  c.  110,  makes  the 
judgment  a  charge  on  all  the  debtor's  lands  over  which  he  has  a  disposing  power.  If 
Crown  debts  had  been  aflfected  by  such  a  power,  the  legislature  would  have  provided 
for  the  Crown  in  the  same  way  as  they  have  there  provided  for  the  subject.  The 
ground  of  the  decision  in  Doe  d.  Wigan  v.  Jonts,  is  that  a  judgment  is  ;i  proceeding  in 
invitum :  Sanders  on  Uses,  p.  161,  n.  In  Edwards  v.  Slater  (Hardr.  415),  Loid 
Hale,  C.  B.,  said,  "  A  power  of  the  first  sort,"  (that  is,  appendant),  "  is  where  tenant 
for  life  has  a  power  to  make  leases  for  one-and-twenty  years,  or  three  lives.  Such  a 
power  is  not  simply  collateral ;  for  if  such  a  tenant  charge  the  land  with  a  rent,  and 
then  execute  his  power,  the  charge  shall  not  be  defeated  while  he  lives  :  Latch's  Rep. 
So,  if  he  had  before  covenanted  to  stand  seised  to  the  use  [657J  of  another,  because 
the  power  in  that  case  is  annexed  to  the  estate."  Doe  d.  Coleman  v.  Britain  (2  B.  & 
Aid.  93)  appears  not  altogether  consistent  with  the  case  of  Doe  d.  ll'igan  v.  Jones. 
The  cases  of  Jones  v.  Winwood  (3  M.  &  W.  653),  and  Noel  v.  Lord  Henhy  (M'Cl.  &  Y. 
302),  and  the  judgments  there  delivered,  may  be  referred  to,  as  bearing  upon  this 
point.  The  case  of  dower  difi'ers  from  the  present,  for  it  may  or  may  not  create  a 
chai'ge  upon  the  land  :  Cox  v.  Chamberlain  (4  Ves.  631),  Maundrell  v.  MawndreJl  (10  Ves. 
246),  Hay  v.  I'nng  (5  B.  &  Aid.  561).  Dower  cannot  be  said  to  be  a  voluntary  charge 
upon  the  land.  It  is  certainly  not  a  direct  charge.  Here  a  party  of  his  own  voluntary 
act  executes  a  formal  instrument,  by  which  he  pledges  his  pioperty  to  the  Crown. 

In  the  second  place,  the  Crown  debtor  had  the  right  of  disposing  of  the  land,  and 
therefore  the  right  of  the  Crown  attached,  and  could  not  be  again  divested.  In 
Sanders  on  Uses,  p.  162,  n.,  it  is  said  :  "  Now,  in  the  case  of  the  Crown,  it  is  the  debt 
itself,  and  not  the  proceeding  by  which  payment  is  enforced,  that  creates  the  charge 
upon  the  land.  This  is  by  the  common  law,  per  cursum  scaccarii,  which  makes  the 
law  in  such  cases, — see  Attorney  General  v.  Sands,  Haidres,  p.  495 ;  even  land  over 
which  the  Crown  debtor  has  a  mere  power  of  revocation  for  his  own  benefit,  may  be 
extended  for  the  debt  by  the  Royal  prerogative."  Upon  this  subject  there  is  the 
following  passage  in  Sugden  on  Powers,  p.  223,  where,  after  alluding  to  several  cases, 
in  which  it  seemed  to  the  learned  author  that  the  law  had  been  overstrained,  he  says : 
"  But  where  the  King's  debtor  has  a  power  of  revocation  for  his  own  lienefit,  whatever 
are  the  ceremonies  required  to  its  execution,  and,  although  he  die  without  executing 
the  power,  the  land  may  be  extended  for  the  debt  by  virtue  of  the  [658]  King's  pre- 
rogative. The  Judges  have  in  all  times  been  studious  to  advance  the  remedy  for  the 
recovery  of  the  King's  debts,  for,  (as  Dodridge  observed,)  it  is  for  the  inci'ease  of  his 
treasury,  and  the  treasury  is  the  King's  strength,  and  the  King's  strength  is  vinculum 
pacis  and  nervus  belli,  the  overflowing  fountain  of  his  beneficence  and  benevolence." 
And  he  proceeds  (sect.  13)  to  say,  "  Where  the  donee  of  a  power  of  revocation  commits 
a  contempt  against  the  King's  prerogative,  the  lands  may  be  seized  in  the  same  manner 
us  if  he  had  executed  the  power  for  his  own  benefit.  Thus,  where  a  man  having  a 
power  to  revoke  a  settlement,  went  abroad,  and  the  King  sent  his  privy  seal  to  him, 
requiring  him  to  return  into  the  realm,  which  he  refused  to  do,  upon  oath  of  the  fact 
made  by  the  messenger,  by  whom  the  privy  seal  was  sent,  ])rocess  was  issued  against 
the  terre-tenants,  and  judgment  was  given  that  they  should  forfeit  the  lands  for  the 
contempt;"  .  .  .  "that  is,  till  the  return  of  the  person  committing  the  contempt, 
when  he  is  liable  to  fine  and  imprisonment ; "  so  that  the  lands  were  there  considered, 
as  regarded  the  Crown,  the  actual  lands  of  the  party.  Sir  E.  Coke's  case  (2  RoUe,  294  ; 
Godb.  289)  is  the  leading  case  upon  this  subject,  and,  upon  that  decision  this  Court 
proceeded  in  Hex  v.  Smith  (Sugd  V.  &  P.  App.  No.  15  ;  S.  C.  1  Wightw.  34).  In 
Sir  E.  Cuke's  case  it  was  said  that  the  lands  which  a  debtor  of  the  King  has,  ai'e 
extendible,  although  he  has  no  estate  in  law,  but  only  the  lands  are  at  his  disposition. 
Many  cases  are  quoted  in  support  of  the  preceding  principle,  in  the  judgment  of 
Macdonald,  C.  B.,  in  the  case  of  Rex  v.  Smith. 

Greenwood,  contra.  The  bond  is  not  a  voluntary  charge  upon  the  land,  but  is 
equivalent  to  a  confession  of  judgment,  which  has  always  been  considered  a  proceeding 
in  invitum.  There  is  no  distinction  in  cases  of  this  sort  [659]  between  the  Crown 
and  private  individuals.  By  the  1  &  2  Vict.  c.  110,  s.  19,  provision  is  made  for 
registering  all  judgments,  so  as  to  render  them  a  charge  on  land.  Doe  d.  JVigan  v. 
Jones  (10  B.  &  C.  459)  has  established,  that,  where  a  power  is  executed,  the  person 
taking  under  it  takes  under  him  who  created  the  power,  and  not  under  him  who 
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executes  it.     Lord  Tenterden,  C.  J.,  in  delivering  judgment,  says,  "The  only  excep- 
tions are,  where  the  person  executing  the  power  has  granted  "a  lease,  or  any  other 
interest  which  he  may  do  by  virtue  of  his  estate,  for  then  he  is  not  allowed  to  defeat 
his  own  act.     But  suHering  a  judgment  is  not  within  the  exception  as  an  act  done 
by  the  party  ;  for  it  is  considered  as  a  proceeding  in  invitum,  and  therefore  falls 
within  the  rule."     That  decision    has  been    followed    by  several    others :    Skeeles  v. 
Shearhy  (3  Myl.  &  Cr.  112),  Eaton  v.  Sanxter  (6  Sim.  .517).     The  passage  cited  from 
Sugden  on  Powers  (vol.  1,  p.  223,  7th  edit.)  rests  upon  the  authority  of  Sir  Edward 
Coke's  case  (2  RoUe,  294  ;  Godb.  289) ;  but  there  the  lands  remained  in  the  possession 
of  the  Crown  debtor,  who  had  the  entire  disposing  power.     So  here,  if  the  extent  had 
issued  before  Mudge  had  executed  the  power,  he  could  not  have  defeated  the  title  of 
the  Crown.     [Parke,  B.     At  the  time  the  recognisance  was  entered  into,  Mudge  had 
an  estate  for  life,  with  remainder  in  fee,  and  that  was  clearly  bound  by  the  recog- 
nisance.     .A.  recognisance  to  a  subject  by  statute  staple  would  bind  the  life  estate  of 
the  cognisor,  and  also  the  remainder  in  fee.     It  is  different  with  a  judgment,  for  that, 
even  when  consented  to,  is,  in  contemplation  of  law,  a  proceeding  in  invitum.     Is 
there  any  authority  that  a  trust  for  a  Crown  debtor  can  be  alienated  as  against  the 
Crown]]     A  sale  bv  a  Crown  debtor  of  a  term  of  vears  is  good  as  against  the  Crown  : 
Nkhoirs  case  (2  Vern.  289),  Fleetumd's  casr  (8  Eep'.  171  a.).     [660]  [Parke,  B.     That 
is  a  chattel  interest.     The  donee   of  a  power   cannot  exercise  the  power  so  as  to 
derogate  from  his  own  act.     The  entering  into  a  statute  merchant  or  a  statute  staple 
is  a  voluntary  act,  and  binds  the  land.]     Mudge  was  not  indebted  to  the  Crown  at 
the  time  he  executed  the  bond,  and  its  effect  was  merely  to  give  the  same  power  of 
execution  as  under  a  statute  staple,  if  he  should  afterwards  become  indebted.     That 
cannot  be  said  to  be  a  formal  charge  on  his  land.     [Alderson,  B.     It  is  as  much  a 
charge  as  if  he  had  mortgaged  the  land.]     The  case  of  Rex  v.  Rawlings  (12  Price,  834) 
shews  that  it  is  not  recognised  law  that  a  power  cannot  be  executed  after  a  lien  by 
the  Cro^v^n.     In  Sugden  on  Powers  (page  337,  7th  edit.),  it  is  said,  "Upon  the  same 
principle  upon  which  dower  was    held  to  be  excluded    by  an  appointment,  it  was 
decided  that  a  judgment  against  the  party  having  a  power  of  appointment  with  the 
estate  vested  in  him,  until  and  in  default  of  appointment  was  defeated  by  the  sub- 
sequent execution  of  the  power  in  favour  of  a  mortgage."     [Piatt,  B.     The  cases  cited 
in  West  on  Extents,  chap.   15,  make  the  case  clear.]     There  is  also  an  objection  to 
the  form  of  the  bond.     The  33  Hen.  8,  c.  39,  s.  50,  requires  that  all  obligations  and 
specialties  which  shall  be  made  for  any  cause  or  causes  touching  or  concerning  the 
King's  majesty  or  his  heirs  shall  be  made  by  these  words :  "Domino  regi  ;  and  to  be 
paid   to   his  Highness  by   these    words :    Solvend'    eidem  domino   regi,    hij^red',   vel 
exeeutoribus  suis,  with  other  words  used  and  accustomed  in  common  obligations,"  &c. 
Here  the  bond  is  made  to  "his    Majesty  King  William  the   Fourth,  his   heirs   or 
successors." 

Cromptou,  in  reply,  was  requested  to  confine  his  argument  to  the  last  point. 
The  heirs  of  the  King  are  his  successors.  It  is  evident  from  the  recital  that  the 
statute  was  passed  to  prevent  bonds  from  being  made  to  other  peisons  [661]  than 
the  King,  as  they  appear  formerly  to  have  been.  The  only  negative  words  are,  that 
the  bonds  shall  not  be  made  to  anybody  but  the  King :  there  is  no  prohibition  against 
their  being  given  to  him,  his  heirs  and  successors.  If  those  latter  words  had  been 
omitted,  the  bond  would  have  been  good  :  Shep.  Touch,  p.  360.  The  13  Eliz.  c.  4,  s.  1, 
which  relates  to  the  collector  of  the  Queen's  debts,  uses  the  words  "  for  payment  to 
the  Queen's  Majesty,  her  heirs  and  successors." 

Parke,  B.  None  of  us  have  any  doubt  about  the  other  question.  It  appears 
that  John  Mudge  became  bound  to  the  Crown  by  bond  dated  the  5th  of  December, 
1835,  which,  for  the  present  purpose,  we  will  suppose  to  be  a  proper  bond  within  the 
meaning  of  the  23  Hen.  8,  c.  39,  and  which'  upon  these  pleadings  must  be  taken  to 
be  an  absolute  bond,  seeing  that  there  is  no  averment  of  any  condition.  It  appears 
that  Kobert  Grant,  being  seised  in  fee  of  an  estate,  conveyed  it  to  the  defendant 
Mudge  on  the  16th  of  November,  1827.  [His  Lordship  stated  the  facts  as  above  set 
forth"]  Now,  the  law  upon  this  subject  appears  to  me  to  be  perfectly  clear,  viz.  that 
a  person  who  has  a  power  of  appointment,  if  he  chooses  to  create  an  estate,  or  a 
charge  upon  his  estate,  bv  a  voluntary  act,  cannot  afterwards  use  the  power  for  the 
purpose  of  defeating  that  voluntary  act;  therefore  it  is  clear  that,  if  Mudge  had 
granted  a  life  estate'in  this  property,  or  a  charge  by  way  of  annuity  upon  it,  or  had 
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created  cany  direct  interest  in  it,  he  could  not  have  divested  that  estate,  charge,  or 
interest  by  afterwards  executing  the  power  of  appointment.  On  the  other  hand,  it 
is  equally  clear  that,  if  there  is  a  proceeding  against  him  in  which  he  does  not  act 
voluntarily,  as  where  a  judgment  is  obtained  against  him,  the  effect  of  the  execution 
of  the  power  is  to  override  the  judgment,  because,  even  if  he  confesses  judgment  in 
an  adverse  action,  or,  by  executing  a  warrant  of  attorney,  authorises  his  attorney  to 
confess  judgment,  those  are  equally  considered  as  proceedings  in  [662]  invitura,  and 
are  consequently  overridden  by  the  subsequent  execution  of  the  power. 

The  question  is,  to  which  class  this  bond  belongs.  Supposing  the  prerogative  of 
the  Crown  were  out  of  the  question,  and  that  this  were  only  a  recognisance,  which 
from  the  date  of  it  V)inds  all  the  estates  of  which  the  person  entering  into  it  has  the 
legal  estate,  the  effect  of  such  a  recognisance  is,  by  law,  to  bind  the  land  ;  and  it  is 
perfectly  clear  that  that  cannot  be  construed  in  the  nature  of  a  judgment  or  proceed- 
ing in  invitum,  but  is  a  voluntary  charge,  because  the  party  executes  an  instrument 
which  by  law  creates  an  immediate  charge  upon  his  lands.  But  it  is  more  clearly 
the  case  in  entering  into  a  bond  with  the  Crown,  because  such  a  liond  has,  by  the 
express  provision  of  the  33  Hen.  8,  c.  39,  the  eff'ect  of  a  statute  staple.  Then  a  statute 
staple,  though  not  by  the  express  words  of  27  Edw.  3,  c.  9,  but  by  the  generally 
received  law  upon  the  subject,  binds  all  the  lands  which  the  party  had  at  the  time  of 
entering  into  it.  I  have  no  doubt,  therefore,  that  this  description  of  security,  which 
attaches  to  the  lands,  stands  upon  the  footing  of  a  voluntary  security,  and  is  just  the 
same  as  if  a  Crown  debtor  had  mortgaged  all  his  estate  to  the  Crown  ;  although  it  is 
unnecessary  to  give  an  opinion  upon  that,  because  the  trust  estate  is  not  worth  any- 
thing in  the  present  case.  Now,  if  a  Crown  debtor  were  to  mortgage  to  the  Crown 
the  whole  of  his  property  of  which  he  was  seised  at  the  time,  either  in  an  estate  of 
freehold  or  in  an  estate  of  fee  simple,  there  is  no  doulit  that  the  mortgage  would 
prevent  the  execution  of  a  power  subsequently  executed  by  the  debtor  ;  and  I  consider 
that  this  case  is  tantamount  to  a  moitgage  by  the  Crown  debtor  of  the  whole  of  the 
property  of  which  he  was  seised.  Consequently,  if  it  is  a  mortgage  of  his  life  estate 
and  remainder  in  fee,  this  being  the  case  of  the  Crown,  it  is  also  a  mortgage  of  his 
trust  estate ;  for  I  am  not  aware  of  any  authoiity  to  shew  that  such  a  charge  would 
not  affect  the  trust  estate ;  although  it  is  un-[663]-necessary  to  give  an  opinion  on 
that  point.  With  respect  to  the  case  of  dower,  where  the  husband  marries  after  the 
deed  creating  the  power  is  executed,  (which  approaches  more  nearly  to  this  case  than 
any  other)  all  that  can  be  said  is,  that,  according  to  the  authority  of  Hay  v.  Pung, 
that  dower  is  defeated,  if  the  husband,  subsequently  to  his  marriage,  exercises  the 
power  of  appointment.  No  doubt  the  law  does  not  favour  dower.  There  is,  however, 
no  express  decision  in  the  ease  of  a  bond  given  to  the  Crown  ;  therefore  we  have  for 
the  first  time  to  decide  it.  It  has  never  been  questioned  before ;  and  I  must  own 
that  I  feel  not  the  least  doubt  that  it  belongs  to  the  class  of  voluntary  acts,  just  the 
same  as  if  the  donee  of  the  power  had  mortgaged  the  estate ;  and  therefore,  upon  the 
merits  of  this  case,  we  must  give  judgment  in  favour  of  the  Crown.  Whether  there 
is  any  objection  to  the  form  of  the  bond,  we  shall  consider  more  fully  when  we  see  it. 
Upon  these  proceedings  of  extent,  we  have  the  record  of  the  bond  before  us,  and  we 
can  see  whether  it  is  in  the  form  of  a  bond  given  to  the  Crown  and  its  heirs  and 
executors,  in  the  manner  required  by  the  statute  of  the  33  Hen.  8.  There  is  a  case 
which  my  Brother  Piatt  has  referred  to,  which  bears  very  strongly  upon  this  matter — 
Scrogs  v.  Greshani  (Anderson,  129). 

Alderson,  B.  I  am  of  the  same  opinion.  It  seems  to  me  that,  supposing  the 
bond  to  be  in  a  proper  form,  the  entering  into  it  was  a  purely  voluntary  act  on  the 
part  of  Mudge;  and  if  so,  the  power  of  revocation  could  not  be  exercised  by 
executing  the  power  of  appointment. 

KoLFE,  B.  I  am  of  the  same  opinion.  Assuming  this  to  be  a  bond  having  the 
force  of  a  statute  staple,  the  case  proceeds  upon  very  obvious  principles  of  justice, 
having  nothing  technical  about  it  at  all, — that  where  a  man  has  a  power  of  revocation 
and  has  an  interest,  and  does  some-[664]-thing  which  in  some  degree  takes  effect  out 
of  his  interest,  he  cannot  afterwards  exercise  a  jDower  to  defeat  it.  It  cannot  be  said 
that  this  is  an  involuntary  act,  and  it  must  be  treated  like  any  other  charge  that  he 
makes. 

Plait,  B.  I  am  of  the  same  opinion.  It  is  fit  to  observe,  as  this  extent  has  been 
objected  to,  that  it  exactly  follows  the  form  in  West's  book,  in  which  the  forms  are 
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most  carefully  collected  ;  and  therefore,  as  far  as  the  extent  is  concerned,  there  can 
be  no  objection  to  it. 

Cur.  adv.  vult. 

Upon  the  other  point, 

Parke,  B.,  now  said  : — We  took  time  to  consider  the  question,  whether  this  bond 
is  within  the  statute  33  Hen.  8,  c.  39.  It  appears  by  the  inquisition  to  be  a  bond  or 
writing  obligatory,  whereby  Mudge  became  bound  "to  his  Majesty  King  William  IV., 
his  heirs  and  successors,"  in  the  sum  of  20,0001. ;  and  it  was  objected"  that  this  was 
not  the  form  required  by  the  33  Hen.  8,  c.  39,  by  which  these  obligations  have  the 
force  of  a  statute  staple.  The  words  of  that  statute  are,  "  And  whereas  divers  and 
sundry  obligations  and  specialties  heretofore  have  been  made  to  divers  persons,  part 
of  them  in  the  use  of  King  Henry  VII.,"  &c.  The  mischief,  therefore,  recited  was, 
that  the  bond  was  not  in  the  name  of  the  Crown,  but  to  others  to  the  use  of 
the  Crown.  The  statute  proceeds,  "  Be  it  enacted,  that  all  obligations  and  specialties 
which  after  the  1st  day  of  May  next  coming  shall  be  made  for  any  cause  or  causes 
touching  or  in  any  wise  concerning  the  King's  most  royal  Majesty,  or  his  heirs,  or  to 
his  or  their  use,  commodity,  or  behalf,  shall  be  made  to  his  Highness  and  his  heirs, 
kings,  in  his  or  their  name  or  names,  by  these  words.  Domino  Regi,  and  to  none 
other  person  or  persons  to  his  use ; "  that  was  the  mischief  intended  Ijy  the  Act  to 
be  provided  [665]  against;  "and  to  be  paid  to  his  Highness,  by  these  words: 
Solvend'  eidem  domino  regi,  hsered  vel',  executoribus  suis,  with  other  words  used  and 
accustomed  in  common  obligations  ;  and  that  all  such  obligations  and  specialties  so  to 
be  made  shall  be  good  and  effectual  in  the  law  to  all  purposes  and  intents,  and  shall 
be  of  the  same  nature,  kind,  quality,  force  and  effect,  to  all  intents  and  purposes,  as 
the  writings  obligatory  taken  and  acknowledged  according  to  the  statute  of  the 
staple."  Then  there  is  the  pi'ovision  that  the  King's  specialties  after  his  death  may 
be  disposed  of  by  will,  which,  I  take  it,  applies  only  to  the  case  of  Henry  Vllf. 

That  being  so,  the  introduction  of  the  word  "  executoribus"  is  explained.  It  was 
meant  that  those  bonds  should  have  the  effect  of  going  to  the  King's  executors,  and 
be  disposed  of  by  his  will.  However,  whether  the  51st  section,  which  gives  the  King 
the  power  of  disposing  of  them  by  will,  applied  to  Henry  VIII.  alone,  or  to  all  future 
kings,  does  not  appear  to  be  of  any  importance,  because  this  very  objection  was  taken, 
and  decided  solemnly  by  the  Court  of  Exchequer,  and  afterwards  on  error  by  the 
House  of  Lords :  Yale  v.  Hex  (6  Bro.  P.  C.  27).  There  a  scire  facias  was  issued  on 
the  bond,  and  not  on  an  extent,  I  suppose  because  there  was  no  immediate  peril  of 
the  debt ;  and  one  of  the  objections  taken  was,  that  the  bond  was  not  such  a  bond 
to  the  King  as  that  scire  facias  would  lie  thereon,  it  not  being  taken  pursuant  to  the 
Stat.  33  Hen.  8,  c.  39,  which  requires  that  the  penalty  in  the  obligation  should  be 
made  payable  to  the  King  his  heirs  or  executors  whereas  the  penalty  was  made 
payable  to  the  King,  his  heirs,  or  successors,  and  the  word  "executors"  being 
omitted,  the  Act  was  not  pursued,  and  without  the  aid  of  that  Act,  this  particular 
method  of  proceeding  by  scire  facias  could  not  be  maintained  upon  a  bond  executed 
[666]  to  the  King ;  because  otherwise  it  would  not  be  matter  of  record,  to  which 
alone  scire  facias  would  apply.  To  this  objection  it  was  answered,  and  so  resolved  by 
the  Judges  in  both  Courts  (there  being  an  appeal  from  the  Exchequer  Chamber), 
"  that  those  words  in  the  stat.  33  Hen.  8,  c.  39,  were  only  directory,  and  it  was  not 
necessary  to  insert  in  the  bond  all  the  words  mentioned  in  the  Act.  That  the 
principal  intention  of  the  legislature  was,  that  bonds  taken  to  the  King,  which  were 
to  have  so  great  a  privilege  beyond  other  bonds,  should  be  for  some  matter  concern- 
ing the  King's  interest,  and  should  be  made  to  him  in  his  regal  name,  and  not  in  the 
name  of  common  persons  to  his  use,  which  was  the  mischief  designed  to  be  prevented 
by  the  statute."  The  form  of  the  bond  is  therefore  undoubtedly  good,  and  we  must 
give  judgment  for  the  Crown. 

Judgment  for  the  Crown. 

[667]  HIGGINBOTTOM  AND  OTHERS  V.  BuRGE.  Dec.  6,  1849.— By  an  indenture 
between  A.  B.,  C.  D.,  and  others,  subscribers  to  a  certain  projected  Company  of 
the  first  part,  E.  F.  and  G.  H.  of  the  second  part,  and  C.  D.  and  others  of  the 
third  part  (being  also  some  of  the  parties  of  the  first  part),  after  reciting  that  the 
parties  of  the  third  part  had  acted  as  managing  directors,  that  the  parties  of  the 

\ 
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first  part  had  become  respectively  subscribers,  and  had  paid  their  respective 
deposits  into  the  hands  of  certain  bankers  of  the  Company,  appointed  by  the 
parties  of  the  third  part,  the  receipt  of  which  the  said  bankers  did  thereby 
acknowledge ;  it  was  witnessed,  that  for  the  more  complete  formation  of  the 
Company,  "  the  parties  hereto  of  the  first  part  do  hereby  mutually  agree  with 
each  other  and  every  of  the  persons,  companies,  and  corporations  who  have 
subscribed,  or  should  become  subscribers,  &c.,  and  each  of  them  doth  hereby  foi' 
himself  and  herself,  his  and  her  heirs,  executors,  and  administrators,  and  so  far  as 
the  parties  hereto  of  the  first  part  consist  of  companies,  &c.,  for  itself  and  its 
successors,  and  as  to  and  concerning  only  the  acts,  deeds,  and  defaults  of  himself, 
herself,  and  itself  respectively,  and  his,  her,  and  its  respective  heirs,  executors, 
administiators,  and  successors,  covenant  with  the  said  E.  F.  and  (t.  H.,  their 
executors  and  administrators,  in  the  manner  expressed  in  the  several  clauses 
hereinafter  expressed."  The  deed  then  set  out  the  several  clauses.  The 
1st  clause  was  to  the  effect,  that  the  parties  of  the  third  part  should  be  managing 
directors.  The  7th  and  Sth  clauses  were,  that  the  managing  directors  should 
have  absolute  discretion  to  do  what  was  necessary  to  obtain  an  Act  of  Parliament, 
and  that  thej^  should  have  absolute  discretion,  subject  to  certain  provisoes,  over 
the  funds  until  such  Act  should  be  obtained.  The  9th  clause  was,  that  the 
managing  directors  for  the  time  being  should  have  power,  before  such  Act  should 
be  obtained,  to  dissolve  the  Company,  and  that,  upon  such  dissolution,  the 
several  deposits  of  the  persons  of  the  first  part  respectively  should  be  paid  to 
them  respectively  without  any  reduction  whatever.  The  10th  clause  stated, 
"  that  if  within  three  years  from  the  date  of  the  deed  no  Act  should  be  obtained, 
then  that  the  said  deed  shall  be  null  and  void  to  all  intents,  &c.,  and  thereupon 
the  deposits  so  paid  by  the  parties  of  the  first  part  shall  be  retui'ned  to  them 
respectively,  without  any  deduction."  In  an  action  of  covenant  upon  the 
preceding  deed,  brought  after  the  termination  of  the  three  years,  no  Act  having 
been  obtained,  by  the  plaintiff's,  viz.  A.  B.  of  the  first  part,  and  E.  F.  and  G.  H., 
trustees,  of  the  second  part,  again  C.  I),  of  the  third  part : — Held,  that,  assuming 
the  plaintiffs  were  the  proper  parties  to  sue  (which,  semble,  they  were  not),  the 
action  was  not  maintainable,  inasmuch  as  there  was  no  covenant  by  the  parties 
of  the  third  part  as  managing  directors,  but  merely  as  sul>scribers  ;  or,  assuming 
that  there  was  a  covenant  amounting  to  a  stipulation  that  the  directors  would 
return  the  deposits,  each  director  was  only  bound  for  his  individual  act,  and  to 
concur  in  ordering  a  return  of  the  deposits  on  application  made  to  the  body 
of  directors. 

[S.  C.  19  L.  J.  Ex.  73.] 

Covenant  by  Edward  Higginbottom,  William  White,  and  John  Byrom,  against 
George  Burge.  The  declaration  in  substance  stated,  that  by  an  indenture  made 
between  the  plaintiff  Edward  Higginbottom  and  the  defendant,  and  the  several 
persons,  corporations,  and  companies  who  had  thereunto  subscribed  their  names  and 
afffixed  their  seals,  or  whose  common  seal,  or  respective  common  seals,  was  or  were 
thereunto  affixed,  being  severally  subscribers  to  the  undertaking  thereinafter  men- 
tioned, called  "  The  Ballyshannon  and  Lough  Erne  Railway  and  Steam  Boat  Company," 
of  the  first  part;  the  plaintiff's,  William  White  and  John  Byrom,  of  the  second  part; 
George  Burge  (the  defendant),  Henry  Smith,  Charles  Geere,  &c.  (naming  several 
persons),  being  some  of  the  parties  thereto  of  the  first  part,  of  the  third  part  (profert) ; 
after  reciting  that  a  public  Company  had  [668]  been  duly  promoted  and  provisionally 
registei'ed  according  to  the  provisions  of  the  7  &  8  Vict.  c.  110,  by  the  name  of  "The 
Ballyshannon  and  Lough  Erne  Railway  and  Steam  Boat  Company,"  and  that  the  said 
Company  had  been  so  promoted  with  the  object  of  improving  the  harbour  of  Bally- 
shainion,  &e.  (stating  the  various  objects  of  the  Company) ;  and  that  the  parties 
thereto  of  the  third  part  had  up  to  that  time  acted  as  managing  directors,  and  had 
taken  all  necessary  steps  for  the  formation  of  such  Company,  &c.  (setting  out  so  much 
of  the  recital  as  is  below  included  in  brackets)  (page  670),  the  parties  thereto  of  the 
first  part  did  thereby  mutually  agree  with  each  other,  and  with  each  and  every  of  the 
persons,  companies,  and  corporations  who  had  subscribed  or  should  subscribe  their 
names,  and  had  affixed  or  should  affix  their  seals,  or,  being  companies  or  corporations, 
had  affixed  or  should  affix  their  common  seals  to  a  certain  other  indenture  of  the 
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same  date,  &c.,  therewith,  and  in  which  said  indenture  reference  was  made  to  the 
said  indenture  tirst  above  mentioned,  and  which  constituted,  together  with  that 
indenture,  the  subscribers'  agreement  for  the  undertaking  thereinbefore  mentioned ; 
and  each  of  them  did  thereby  for  himself  and  herself,  his  and  her  heirs,  executors, 
and  administrators,  and  so  far  as  the  parties  thereto  of  the  first  part  consisted  of 
companies,  or  bodies  politic,  for  itself  and  its  successors,  and  as  to  and  concerning  only 
the  acts,  deeds,  and  defaults  of  himself,  herself,  and  itself  respectively,  and  his,  her, 
and  its  respective  heirs,  executors,  administrators,  and  successors,  covenant  with  the 
plaintifl's  William  White  and  John  Byrom,  their  executors  and  administrators, 
(amongst  other  things),  that  the  said  managing  directors  should  take  such  proceed- 
ings as  they  in  their  discretion  should  think  fit,  or  as  Parliament  should  require, 
either  in  the  ensuing  or  any  subsequent  session  or  [669]  sessions  of  Parliament,  for 
obtaining  an  Act  or  Acts  of  Parliament  for  incorporating,  establishing,  and  regulating 
the  said  Companv,  itc.  (The  declaration  here  set  out  verbatim  the  7th  clause,  and 
that  portion  of  the  10th  clause  of  the  indenture  as  below  included  in  brackets  (pages 
671,  673)).  Averments,  that  the  plaintiff  Edward  Higginbottom  was  the  holder  of 
twenty-five  shares  in  the  Company,  and  the  number  of  twenty  five  shares  was  atfixed 
to  his  name  at  the  foot  of  the  indenture  first  above  mentioned  ;  that,  before  the 
execution  of  that  indenture,  he  paid  into  the  hands  of  the  bankers  of  the  Company 
21.  2s.  per  share  by  way  of  deposit  thereon  ;  that,  although  the  period  of  three  years 
from  the  date  of  the  indenture  had  elapsed,  and  no  Act  of  Parliament  was  obtained 
for  the  purposes  in  the  indenture  mentioned,  and  although  the  deposits  paid  by  the 
said  Edward  Higginbottom  amounted  to  521.  10s.,  and  a  reasonable  time  from  the 
expiration  of  the  said  period  of  three  years  for  the  return  of  the  said  deposits  had 
elapsed  ;  and  although  the  defendant  had  notice  of  the  premises,  and  was  requested 
by  the  plaintiHs  to  cause  or  procure  the  deposit  so  paid  by  the  plaintiff"  Edward 
Higginbottom  to  be  returned  to  him  without  any  deduction  or  abatement;  yet  the 
defendant  did  not  nor  would,  &c.,  but  wholly  refused  so  to  do,  &c. 

The  defendant  demuried  generally,  after  setting  out  on  oyer  the  indenture  as 
follows  : — This  indenture,  made  on  &c.,  between  the  several  persons,  corporations,  and 
companies  who  have  hereunto  subscribed  their  names  and  affixed  their  seals,  or  whose 
common  seal  or  respective  common  seals  is  or  are  hereunto  affixed,  being  severally 
subscribers  to  the  undertaking  hereinafter  mentioned,  called  "The  Ballyshannon  and 
Lough  Erne  Railway  and  Steam  Boat  Company,"  of  the  one  part ;  William  White, 
of  &c.,  and  John  Byrom,  of  &c.,  of  the  second  part;  and  George  Burge,  of  [670]  &c., 
Henry  Smith,  of  &c.",  Charles  Geere,  of  kc,  (naming  numerous  other  persons,)  being  some 
of  the  parties  hereto  of  the  tirst  part,  of  the  third  part.  Whereas  a  public  Company 
has  been  duly  promoted  and  provisionally  registered,  according  to  the  provisions  of  an 
Act  of  Parliament  made  and  passed  in  the  7th  and  8th  years  of  the  reign  of  her 
present  Majestv,  intituled  "An  Act  for  the  Registration,  Incorporation,  and  Regula- 
tion of  Joint-stock  Companies,"  by  the  Ballyshannon  and  Lough  Erne  Railway  and 
Steam-boat  Company.  And  whereas  the  said  Company  has  been  so  promoted,  with 
the  objects  of  improving  the  harbour  of  Ballyshannon  in  Donegal  Bay  in  Ireland, 
bv  forming  a  breakwater,  *c. — (stating  the  various  objects  of  the  Company).  [And 
whereas  the  parties  hereto  of  the  third  part  have  hitherto  acted  as  managing  directors, 
and  have  taken  all  necessary  steps  for  the  formation  of  such  Company,  and  have 
proposed  that  the  capital  of  the  said  Company  should  be  the  sum  of  100,0001.,  divided 
into  5000  shares  of  201.  each.  And  whereas  the  parties  hereto  of  the  first  part  have 
agreed  to  become  respectively  the  holders  of  the  number  of  shares  in  the  said  Company 
affixed  to  their  respective  names  at  the  foot  of  these  presents,  and  have,  at  or  before 
the  execution  of  these  presents,  respectively  paid  into  the  hands  of  certain  bankers 
of  the  said  Companv,  appointed  by  the  parties  hereto  of  the  third  pait,  the  sum  of 
21.  2s.  per  share,  in' part  of  such  shares  and  by  way  of  deposit  thereon,  the  receipt 
of  which  said  sum  of  21.  2s.  per  share  by  the  said  bankers,  the  said  parties  hereto 
of  the  third  part  do  hereby  respectively  acknowledge.]  Now  these  presents  "'it'iess, 
that,  for  the  more  complete  formation  of  the  said  Company,  until  the  same  shall  be 
established  and  incorporated  by  and  under  the  authority  of  Parliament,  the  parties 
hereto  of  the  first  part  do  hereby  mutually  agree  with  each  other,  and  with  each  and 
every  of  the  persons,  companies  and  corporations  who  have  subscribed  or  shall  sub- 
scribe their  [671]  names,  and  have  affixed  or  shall  affix  their  seals,  or,  being  companies 
or  corporations,  have  affixed  or  shall  affix  their  common  seals  to  a  certain  other 
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indenture  of  the  same  date,  tenor,  purport,  and  effect  herewith,  and  in  wliich  said 
indenture  reference  i.s  made  to  his  present  indenture,  and  which  constitutes,  together 
with  this  indenture,  the  subscribers'  agreement  for  the  undertaking  hereinbefore 
mentioned.  And  each  of  them  doth  hereby,  for  himself  and  herself,  his  and  her 
heirs,  executors,  and  administrators,  and  so  far  as  the  parties  hereto  of  the  first  part 
consist  of  companies  and  corporations  or  liodies  politic,  for  itself  and  its  successors, 
and  as  to  and  concerning  only  the  acts,  deeds,  and  defaults  of  himself,  herself,  and 
itself  respectively,  and  his,  her,  and  its  respective  heirs,  executors,  administrators, 
and  successors,  covenant  with  the  said  William  White  and  John  Byrom,  their 
executors  and  administrators,  in  manner  expressed  in  the  several  clauses  hereinafter 
expressed,  and  numbered  respectively  from  one  to  eleven,  (that  is  to  say,) 

First,  That  the  several  parties  hereto  of  the  thiid  part,  or  the  survivor  or  survivors 
of  them,  shall  constitute  and  be  the  managing  directors  of  the  said  Company. 

(The  •2nd  to  the  6th  clause,  inclusive,  related  to  the  qualification  and  duties  of  the 
directors.) 

Seventh,  [That  the  said  managing  directors  shall  take  such  proceedings  as  they  in 
their  discretion  shall  think  fit,  or  as  Parliament  shall  require,  either  in  the  ensuing  or 
anj'  subsequent  session  or  sessions  of  Parliament,  for  obtaining  an  Act  or  Acts  of 
Parliament  for  incorporating,  establishing,  and  regulating  this  present  Company,  and 
authorising  the  execution,  carrying  out,  and  effecting  any  of  the  hereinbefore  men- 
tioned objects,  or  any  part  or  parts,  portion  or  portions  thereof,  or  any  works,  matters, 
or  things  incidental  thereto,  and  for  the  insertion  in  such  Act  or  Acts  of  all  or  any  of 
such  powers,  clauses,  and  provisions  with  respect  to  any  of  the  objects  and  works 
aforesaid,  or  the  carrying  on  the  same  when  in  whole  or  in  [672]  part  completed,  or 
the  constitution  or  the  regulation  of  the  said  Company,  or  the  powers,  rights,  and 
liabilities  of  the  directors  foi'  the  time  being  of  the  said  Company,  or  of  the  share- 
holders thereof,  and  also  with  respect  to  the  dissolution  or  other  termination  of  the 
said  Company,  as  they  in  their  discretion  shall  think  tit  or  as  Parliament  may  require.] 
Eighth,  That,  subject  to  the  provisions  of  a  certain  Act  of  Parliament  made  and 
passecl  in  the  7th  and  8th  years  of  the  reign  of  her  present  Majesty,  intituled  "An 
Act  for  the  Registration,  Incorpoiation,  and  Regulation  of  Joint-stock  Companies,"  and 
subject  to  the  provisions  of  the  present  indenture  until  an  Act  or  Acts  shall  be  obtained 
for  the  incorporation  of  the  said  Company,  the  execution  of  the  hereinbefore  men- 
tioned objects  of  the  said  Company  shall  he  regulated,  carried  on,  and  conducted  in 
such  manner,  and  subject  to  such  bye-laws  as  the  said  managing  directors  for  the  time 
being  shall  in  their  absolute  discretion  think  proper ;  and  that  the  said  managing 
directors  for  the  time  being  shall  have  full,  absolute,  and  uncontrolled  power  to  increase 
the  capital  of  the  said  Company,  to  deal  with,  dispose  of,  alienate,  or  affect  the  capital, 
property,  and  affairs  of  the  said  Company,  and  to  enter  into  any  contracts  for  any 
purpose  whatever,  in  the  name  and  on  behalf  of,  and  for  the  benefit  of  the  said 
Company,  at  their  absolute  discretion,  as  fully  and  effectually  to  all  intents  and  pur- 
poses, as  if  the  said  managing  directors  foi'  the  time  being  were  the  sole  and  absolute 
proprietors  of  the  capital  and  property  of  the  said  Company,  and  were  the  only  share- 
holders therein ;  each  and  every  of  the  parties  hereto  of  the  first  part  hereby  consent- 
ing to  be  bound  by,  and  adopting,  whatever  the  said  managing  directors  have  done, 
or  whatever  the  managing  directors  for  the  time  being  of  the  said  Company  shall  or 
may  do  in  the  premises,  so  far  as  the  same  shall  be  legal  and  consistent  with  the 
provisions  of  this  indenture.  Provided  nevertheless,  that  every  contract  [673]  entered 
into  by  the  said  managing  directors  for  lands  services,  for  surveys  or  otherwise, 
stores,  and  other  things  not  necessarily  required  for  the  establishment  of  the  said 
Company,  shall  be  made  and  entered  into  conditionally  on  the  completion  of  the  said 
Company,  and  the  obtaining  of  such  Act  or  Acts  of  Parliament  as  aforesaid. 

Ninth,  That  the  said  managing  directors  for  the  time  being  shall  have  power, 
before  any  such  Act  or  Acts  as  aforesaid  shall  have  been  obtained,  to  dissolve  the  said 
Company,  and  that,  upon  such  dissolution,  the  several  sums  so  paid  as  aforesaid  by 
the  parties  hereto  of  the  first  part  respectively,  shall  be  repaid  to  them  respectively, 
without  deduction  or  abatement  on  any  account  whatever. 

Tenth,  [That  if,  within  three  years  from  the  date  of  these  presents,  no  Act  or  Acts 
of  Parliament  shall  have  been  obtained  for  the  purposes  aforesaid,  these  presents  shall 
be  null  and  void,  to  all  intents  and  purposes  whatsoever,  and  thereupon  the  deposits 
so  paid  as  aforesaid,  by  the  parties  aforesaid  of  the  first  part,  shall  be  returned  to  them 
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respectively,  without  auy  deduction  or  abatement  on  any  account  whatsoever.]  Pro- 
vided nevertheless,  that  if,  at  any  time  previous  to  the  expiration  of  the  said  term  of 
three  years,  at  a  general  meeting  of  the  shareholders  of  the  said  Company  duly  con- 
vened, a  majority  of  the  shareholders  present  at  such  meeting  shall  resolve  to  extend 
the  above-mentioned  period  of  three  years,  limited  for  the  purposes  aforesaid,  such 
period  shall  be  extended  accordingly. 

(The  eleventh  clause  was  immaterial.) 

The  indenture  was  executed  by  the  parties  of  the  second  part ;  and,  amongst  the 
persons  who  had  subscribed  their  names  and  affixed  their  seals,  and  paid  deposits  in 
respect  of  shares,  were  the  plaintifl' Edward  Higginbottom  and  the  defendant. 

Bovill,  in  support  of  the  demurrer.  No  action  is  maintainable  on  this  deed.  The 
covenants  are  in  the  nature  [674]  of  partnership  stipulations.  The  parties  of  the  first 
and  third  parts  mutually  agree  with  each  other  to  carry  into  effect  the  undertaking; 
and  there  is  as  much  ground  foi-  those  of  the  third  part  suing  those  of  the  first,  as  for 
those  of  the  first  part  suing  those  of  the  third.  But  if  any  action  could  be  maintained, 
there  is  no  joint  interest  which  entitles  the  present  plaintiffs  to  sue.  The  parties  of 
the  first  and  third  parts  covenant  with  each  other  absolutely,  but  the  covenant  with 
those  of  the  second  part,  who  are  trustees,  is  only  concerning  the  acts,  deeds  and 
defaults  of  the  covenantors,  and  in  manner  expressed  in  the  several  clauses.  [Parke,  B. 
Assuming  that  the  defendant  is  liable  as  one  of  the  directors,  it  is  difficult  to  see  what 
joint  interest  theie  is  in  the  three  plaintiffs,  to  recover  back  the  deposit  paid  by  one.] 
There  is  no  instance  in  which  covenants,  several  in  their  nature,  have  been  construed 
to  be  joint.  The  first  is  a  mutual  covenant,  having  a  particular  object,  the  second  is 
qualified  in  its  terms,  and  made  with  parties  acting  with  another  and  different  object. 
The  two  covenants  cannot  be  incorporated,  for  each  party  of  the  first  and  third  parts 
covenants  with  the  trustees,  and  also  with  each  other.  Besides,  the  deed  is  altogether 
void  under  the  provisions  of  the  10th  clause.  Where  a  cause  of  action  has  arisen 
prior  to  the  event  on  which  a  deed  is  declared  void,  the  right  of  action  continues,  but 
it  is  otherwise  where  the  cause  of  action  arises  after  the  deed  has  become  void.  If 
the  deed  be  void,  then  the  remedy,  if  any,  is  by  an  action  for  money  had  and  received  ; 
if  the  deed  be  set  up  for  one  purpose,  it  must  be  upheld  for  all,  in  which  case  the 
directors  would  be  entitled  to  retain  the  expenses  incurred  in  the  prosecution  of  the 
scheme  :  Jonts  v.  Harrison  (2  Exch.  52),  ICillei/  v.  Parrafl  (.3  Exch.  211). 

Prentice,  contra.  When  the  whole  deed  and  its  objects  [675]  are  considered,  it 
will  appear  that  the  action  is  maintainable,  and  by  the  present  plaintifi's.  There  is  an 
express  covenant  on  the  part  of  the  managing  directors,  that  if  the  scheme  be  not 
carried  into  effect  within  three  years,  they  will  return  the  deposits  in  full  to  the 
parties  of  the  first  part.  Therefore,  the  defendant,  as  a  managing  director,  is  liable  to 
be  sued,  subject  to  a  plea  in  abatement  for  the  nonjoinder  of  the  others.  The  parties 
of  the  third  part  covenant  with  each  of  the  parties  of  the  first  part  severally,  and  also 
with  the  parties  of  the  second  part,  who  are  trustees,  having  no  legal  interest  in  the 
subject-matter.  That  is  to  be  considered  as  one  covenant;  so  that  it  was  necessary 
that  the  trustees  should  join.  Each  party  of  the  first  part  has  a  several  iiiterest,  and 
no  joint  action  by  them  would  lie.  Where  part  owners  of  a  ship  agreed  "  each  and 
every  of  them  with  the  others,  and  each  and  every  of  the  others,"  that  the  ship  should 
proceed  on  a  certain  voyage,  under  the  exclusive  management  and  control  of  one  of 
them  as  ship's  husband,  and  that  after  her  return  'a  full  account  should  be  made  of 
the  said  ship  and  her  concerns,"  and  the  net  profits  be  divided  in  proportion,  after 
deducting  all  charges,  it  was  held,  that  for  a  breach  of  duty  in  tbat  respect  an  action 
lay  against  the  ship's  husband  by  each  part  owner:  Owston  v.  Ogle  (13  East,  538). 
[.Alderson,  B.  There  the  interest  was  several,  because  each  owner  had  a  separate 
interest  in  respect  of  the  making  out  his  own  account]  It  is  no  objection  that  this 
is  in  the  nature  of  a  partnership  deed.  Where  one  of  two  partners  paid  the  whole 
price  of  the  goods  which  were  to  constitute  the  partnership  stock,  to  which  both  parties 
were  to  contribute  equally,  it  was  held  that  an  action  lay  against  the  other  partner 
for  his  moiety  of  the  price  which  was  to  be  furnished  by  him  in  the  first  instance, 
although  there  might  be  an  account  to  be  taken  between  them  as  partners  upon  tbe 
subsequent  disposal  of  the  joint  stock:  •  F'm-[676]-«w(?  v.  Leche  {13  East,  0- 
[Alderson,  B.  If  this  deed  contained  an  express  covenant  by  the  directors  to  pay 
each  and  every  of  the  subscribers  their  deposits,  this  case  would  come  within  the 
principle  of  that  decision.]     It  is  submitted  that  the  tenth  clause  amounts  to  such  a 
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covenant.  Where  a  covenant  is  apparently  joint,  but  in  fact  the  interest  of  the 
covenantees  is  several,  each  may  maintain  an  action.  The  rule  to  be  applied  in  con- 
sidering whether  a  covenant  is  joint  or  several,  is  purely  a  rule  of  construction  : 
Sorsbie  v.  Park  (12  M.  &  W.  146),  Keighthyv.  IFatson  {3  Exch.  716),  Foley  v.  Achknbrooke 
(13  M.  &  W.  174).  If,  therefore,  there  is  any  ambiguity  in  the  language  of  the 
covenant,  the  interest  is  to  be  looked  at  for  the  purpose  of  discoveiing  whether  the 
covenant  be  joint  or  several.  The  trustees  here  having  no  legal  interest,  and  the 
plaintiff  E.  Higginbottom  having  an  individual  and  separate  interest,  and  there  being 
also  a  covenant  with  the  trustees,  the  present  plaintiffs  are  the  proper  parties  to  bring 
this  action.  The  covenant  is  a  joint  covenant  with  the  three :  Anderson  v.  Martindale 
(1  East,  497),  Wakefield  v.  Broim  (9  Q.  B.  209),  Hopkinson  v.  Lee  (6  Q.  B.  964).  In 
the  next  place,  it  has  been  objected  that  the  deed  is  absolutely  void,  and  that  no 
action  can  be  maintained  upon  it ;  but  that  clause  merely  means,  that  for  all  future 
purposes  the  deed  sball  l)e  of  no  effect.  The  deposits  are  to  be  returned  by  somebody, 
and  upon  looking  at  the  whole  instrument,  it  appears  that  they  are  to  be  returned  by 
the  managing  directors,  who  acknowledge  the  receipt  of  the  deposits.  [Alderson,  B. 
It  is  very  remarkable  that  there  is  no  covenant  in  the  instrument  that  the  managing 
directors  shall  be  sued  as  such.]  Upon  a  reasonable  construction  of  the  deed,  the 
present  plaintiffs  are  the  proper  parties  to  the  action,  and  the  defendant  is  liable  to 
refund  the  deposit. 

[677]  Bovill,  in  reply.  All  the  parties  to  this  deed  have  an  equal  interest  in  the 
fund  which  was  subscribed  for  the  purposes  of  the  project.  It  has  not  been  shewn 
that  the  managing  directors  ever  had  any  greater  control  of  the  fund  than  the  plain- 
tiffs ;  nor  has  it  been  shewn  that  the  defendant  individually  ever  received  anything. 
[Parke,  B.  How  are  the  subscribers  to  get  back  their  money?]  Their  remedy  is  in 
equity,  where  all  the  rights  of  the  parties  would  be  properly  adjusted.  It  is  evident 
that  it  never  was  the  intention  of  these  parties  that  an  action  at  law  should  be  brought 
upon  this  deed  for  the  recovery  of  these  deposits.  There  is  no  express  covenant  to 
sujjport  this  form  of  claim.     The  plaintiffs  and  the  defendant  are  equally  liable. 

Parke,  B.  It  is  very  difficult  to  say,  so  far  as  I  can  understand  this  deed,  that 
these  plaintiffs  are  properly  joined  in  bringing  the  action.  In  the  case  of  Sorsbie  v. 
Park  there  was  a  joint  interest  in  all  the  plaintiff's.  But  when  we  look  at  this  deed, 
it  appears  that  there  is  an  express  covenant  with  two  only  of  the  plaintiffs.  But, 
even  assuming  that  the  plaintiffs  are  the  proper  parties  to  bring  the  action,  there  is 
no  covenant  by  the  parties  of  the  third  part  as  managing  directors,  but  merely  as 
subscribers.  Again,  assuming  that  there  is  a  covenant  amounting  to  a  stipulation 
that  the  deposits  shall  be  returned,  and  that  the  directors  are  to  do  so,  then,  inasmuch 
as  each  director  is  liable  only  for  his  own  individual  acts,  he  is  only  bound  to  concur 
in  ordering  their  return  ;  and  in  that  case,  the  proper  remedy  against  each  director 
would  be  by  an  action  for  his  refusal  to  do  so,  after  a  proper  application  had  been 
made  to  the  body  of  directors  to  return  the  deposit.  I  think  that  the  case  might  be 
disposed  of  upon  the  last  ground. 

Alderson,  B.  It  is  very  difficult  to  say  that  there  is  [678]  any  joint  covenant 
by  the  directors  ;  but  if  that  be  so,  the  defendant  is  only  liable  for  a  joint  act,  and 
therefore  the  present  action  is  not  maintainable. 

KoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  defendant. 


Dampier  v.  Pole.  Dec.  4,  1S49.— A  declaration  stated,  that  the  plaintiff  agreed  to 
let,  and  the  defendant  to  take,  for  one  year,  a  certain  dwelling-house,  together  with 
the  furniture,  fixtures,  and  effects  mentioned  in  the  inventory  thereof,  "  which 
was  to  be  examined  or  signed  by  both  parties."  And  the  defendant  agreed  at 
the  end  of  the  term  to  deliver  up  the  dwelling-house,  furniture,  fi.\tures,  and 
effects,  "as  per  inventory  aforesaid,"  in  as  good  condition  as  the  same  were  then 
in,  or  pay  for  the  damage.  The  declaration  then  averred,  that  the  defendant 
entered  and  enjoyed  the  house,  furniture,  fixtures,  and  effects,  and  alleged  as  a 
breach,  that  at  the  end  of  the  term  the  defendant  delivered  up  the  furniture, 
fixtures,  and  effects,  "as  per  inventory  aforesaid,"  in  a  broken  condition,  and 
refused  to  pay  for  the  damage  : — Held,  on  special  demurrer,  that  the  declaration 
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was  good,  although  it  contained  no  averment  that  the  inventory  was  examined 
or  signed  by  either  party. 

Assumpsit.  The  declaration  stated,  that  the  plaintiflF  agreed  to  let,  and  the 
defendant  agreed  to  take,  the  dwelling-house  and  premises  No.  2  Gloucester  Terrace 
Hyde  Park,  "  together  with  the  furniture,  fixtures,  and  effects,  mentioned  or  described 
HI  an  inventory  thereof,  which  was  to  be  e.xamined  or  signed  bv  or  on  behalf  of  both 
parties,"  for  a  period  of  one  year,  for  the  rent  of  22-51.',  payable  quarterly.  And  the 
defendant  thereby  agreed  at  the  end  of  the  term  to  deliver  up  the  dwellin<^-house 
together  with  the  furniture,  fixtures,  and  effects,  as  per  inventory  aforesaid,  unto  the 
plaintiff,  in  as  good  state  and  condition  as  the  same  were  then  in,  and  to  make  ^ood 
pay  for,  replace,  or  repair,  all  damages  or  deficiencies  that  might  happen  or  be  caused 
thereto  during  the  term.  The  declaration  then  stated  mutual  promises,  and  averred, 
that  the  plaintiff  did  let,  and  the  defendant  did  thereupon  take,  and  had  possession 
of,  and  used,  occupied,  and  enjoyed  the  dwelling-house,  together  with  the  furniture, 
fixtures,  and  effects,  until  the  end  of  the  said  term,  upon  the  terms  aforesaid.  Breach^ 
that  the  defendant  did  not  nor  would  at  the  end  of  the  said  term,  or  at  any  other 
time,  deliver  [679]  up  the  said  dwelling-house,  together  with  the  furniture,  fixtures, 
and  effects,  as  per  inventory  as  aforesaid,  unto  the  plaintiff,  in  as  good  state  and 
condition  as  the  same  were  in  at  the  time  of  the  making  of  the  agreement,  or  make 
good,  pay  for,  replace,  or  repair,  all  or  any  damages  or  deficiencies,  but  on  the  contrary 
thereof,  at  the  end  of  the  term  the  defendant  delivered  up  the  dwelling-house,  furniture, 
fixtures,  and  effects,  as  per  inventory  as  aforesaid,  in  a  worse  state  and  condition  than 
the  same  were  in  at  the  time  of  the  making  of  the  agreement,  to  wit,  in  a  broken, 
damaged,  and  deficient  state  and  condition  ;  nor  did  nor  would  the  defendant,  at  the 
end  of  the  said  term,  or  at  any  other  time,  make  good,  pay  for,  replace,  or  repair,  all 
or  any  of  the  said  damages  or  deficiencies,  &c.,  but  wholly  refused  so  to  do,  &c. 

Special  demurrer,  assigning  for  cause  (amongst  others),  that  the  declaration  did 
not  aver  or  shew  that  the  inventory  therein  mentioned  was  ever  examined  or  signed 
by  or  on  behalf  of  either  of  the  said  parties. 

Bovill  argued  in  support  of  the  demurrrer  (Dec.  3).  The  defendant  is  not  liable, 
except  for  fixtures  described  in  an  inventory  examined  or  signed  by  both  parties. 
But  the  declaration  contains  no  allegation  that  there  was  such  an  inventory.  The 
agreement  is  to  deliver  up  the  house,  together  with  the  furniture,  fixtures,  and  effects, 
"  as  per  inventory  aforesaid ; "  and  it  never  could  have  been  intended  that  the 
defendant  was  to  be  responsible  for  the  articles  mentioned  in  an  inventory  which  he 
might  have  refused  to  sign  because  it  was  incorrect.  Assuming  that  the  words  "  which 
was  to  be  examined  or  signed  by  or  on  behalf  of  both  parties  thereto,"  are  to  be  read 
in  a  parenthesis,  they  are  nevertheless  a  portion  of  the  contract.  If  the  agreement 
had  been  to  pay  for  fixtures,  "  as  per  inventory  to  be  prepared,"  the  defendant  would 
not  have  been  liable  unless  some  inventory  was  made  out.  In  the  case  of  a  writ  of 
[680]  inquiry  upon  a  judgment  by  default,  there  would  be  no  fixtures  to  which  the 
damage  could  be  applied. 

Barstow,  contra.  The  signature  of  the  inventory  is  no  part  of  the  consideration, 
otherwise  the  defendant,  by  refusing  to  sign  it,  might  occupy  the  premises  without 
payment  of  rent.  All  that  the  parties  meant  was,  that  an  inventory,  in  which  the 
furniture,  fixtures,  and  effects  were  described,  should  at  some  future  time  be  examined 
or  signed.  Suppose  there  was  no  inventory,  could  it  be  said  that  the  making, 
examining,  or  signing  one  would  be  a  condition  precedent  to  the  plaintiff's  right  to 
recover  the  rent  I  The  description  of  the  fi.xtures  ends  with  the  words  "  inventory 
thereof." 

Bovill  replied. 

Cur.  adv.  vult. 

Aldersox,  B.,  now  said:— In  this  case  we  are  of  opinion  that  the  declaration 
is  good.  The  objection  upon  which  we  took  time  to  consider  was,  that  the  declaration 
did  not  shew  that  the  inventory  mentioned  was  examined  or  signed  by  either  party  ; 
but  we  think  that  the  agreement  is  declared  upon  according  to  its  true  legal  effect. 
If  either  party  had  wrongfully  refused  to  sign  the  inventory,  that  might  have  been 
matter  of  objection  in  another  shape  ;  but  we  do  not  think  that  the  present  objection 
is  of  any  weight.  The  defendant  may  have  leave  to  amend  on  the  usual  terms ; 
otherwise. 

Judgment  for  the  plaintiff. 
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[681]     In  the  Exchequer  Chamber. 
(In  Error  from  the  Court  of  Exchequer.) 

Moore  v.  Garwood.  Dec.  1, 1849. — In  an  action  for  money  had  and  received,  by  an 
allottee  of  railway  scrip,  for  the  recovery  of  his  deposit  on  the  abandonment  of 
the  scheme,  the  letter  of  allotment  was  ottered  in  evidence  by  the  plaintift',  who 
called  upon  the  defendant  to  produce  the  letter  of  application,  which  he  refused 
to  do  : — Held,  in  erior  on  a  bill  of  exceptions,  that,  under  such  circumstances,  the 
letter  of  allotment  was  receivable  in  evidence  without  a  stamp,  as  there  was  no 
presumption  that  the  two  letters  were  ad  idem,  and  that  the  contract  depended 
upon  them  alone.- — The  deposit  was  paid  into  one  of  the  Banks  mentioned  in  the 
prospectus  of  the  Company,  on  account  of  the  Company  and  to  their  credit,  the 
defendant  being  a  membei'  of  the  managing  and  also  of  the  provisional  committee  ; 
and  upon  application  by  the  plaintiff  for  a  return  of  his  depo.sit,  he  received  from 
the  attorney  of  the  Company  an  answer,  to  the  effect  that  arrangements  foi'  that 
purpose  were  being  made: — Held,  that  there  was  evidence  that  the  money  was 
had  and  received  by  the  defendant.  Held  also,  that,  as  the  evidence  in  the  case 
did  not  depend  altogether  upon  written  instruments,  but  upon  other  matters  of 
fact,  it  was  a  question  for  the  jury,  and  not  for  the  judge,  what  was  the  contract 
between  the  parties. 

[S.  C.  19  L.  J.  Ex.  15.     Applied,  Hudspeth  v.  Yarnold,  1850,  9  C.  B.  621  ; 
JFard  v.  Lord  Londtshorough,  1852,  12  C.  B.  252.] 

Error  on  a  bill  of  exceptions.  This  was  an  action  of  assumpsit  brought  by  the 
plaintiff  below  (the  defendant  in  error)  for  money  had  and  received,  and  on  an  account 
stated  :  to  which  the  defendant  below  (the  plaintiff  in  error)  pleaded  non  assumpsit, 
and  upon  that  plea  issue  was  joined.  At  the  trial  of  the  cause,  before  Pollock,  C.  B., 
at  the  Middlesex  Sittings  after  Trinity  Term,  18-46,  it  appeared  that  the  action  was 
brought  by  the  plaintiff  (a)  to  recover  back  the  amount  of  a  deposit;  that  the  defen- 
dant was  a  member  both  of  the  provisional  and  of  the  managing  committees,  and  had 
taken  an  active  part  in  the  transactions,  of  a  certain  projected  Railway  Company  ; 
and  that  the  committee  of  that  Company  had,  in  the  month  of  Sejitember,  1845, 
published  a  prospectus,  headed  "The  Great  Manchester,  Kugby,  and  Southampton 
Railway  Company,  with  a  direct  Line  from  Derbv  to  Rugby.  Provisionally  registered 
pursuant  to  7  &  8  Vict.  c.  110.  Capital  3,000,0001.,  in'l50,000  Shares  of  201.  each. 
Deposit  21.  2s.  per  Share."  This  prospectus,  after  setting  forth  the  names  [682]  of 
the  provisional  and  managing  committee,  in  both  of  which  that  of  the  defendant 
appeared,  and  after  enlarging  upon  the  advantages  of  the  line,  contained  the  following 
clause  :  "  The  subscribers  will  only  be  liable  to  the  extent  of  their  deposits,  and  power 
will  be  taken  to  allow  the  shareholders  41.  per  cent,  on  the  deposits  and  calls  on  the 
opening  of  the  line."  The  plaintiff'  had  applied  by  letter  to  the  committee  of  manage- 
ment for  a  certain  number  of  shares  in  the  scheme ;  but  the  defendant,  when  called 
upon  liy  the  plaintiff's  counsel  to  pi'oduce  this  letter,  refused  to  do  so,  though  due 
notice  to  produce  had  been  given.  The  plaintiff's  counsel  thereupon  tendered  in 
evidence  the  following  unstamped  letter  of  allotment,  which  had  been  sent  to  the 
plaintiff'  by  the  secretary,  and  which  was  signed  by  and  issued  under  the  authority  of 
that  committee ;  — 

"The  Great  Manchester,  Rugby,  and  Southampton  Railway  Company,  with  a 
Direct  Line  from  Derby  to  Rugby.  Registered  provisionally.  Capital,  3,000,000.,  in 
150,000  Shares  of  201.  each.  No.  of  Letter,  53.  No.  of  Shares,  50.  Deposit,  1051. 
Offices  of  the  Company,  1  Royal  Exchange  Buildings. 

"Nov.  1,  1845. 

"  Sir, — I  am  directed  to  inform  you  that  the  committee  of  management  have,  in 
compliance  with  your  application,  allotted  to  you  50  Shares  in  this  Company,  and  that 
you  are  required  to  pay  the  deposit  of  21.  2s.  per  Share,  amounting  to  1051.,  on  or 

(a)  The  defendant  in  error  will  be  called  the  plaintiff  throughout  this  report,  and 
the  plaintiff'  in  error  the  defendant. 
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before  Friday,  the  7th  instant,  to  one  of  the  undermentioned  bankers.  [Here  followed 
a  list  of  the  bankers.]  The  deposit  must  be  paid  within  the  time  specified  in  the 
Parliamentary  contract  and  subscribers'  agreement,  signed  before  the  7th  of  December. 
This  letter,  with  the  banker's  receipt,  must  be  produced  when  you  attend  to  execute 
the  deed,  which  will  lie  for  signature  at  this  otRce  on  and  after  Friday,  the  7th  instant. 
Arrangements  will  be  made  for  sending  the  deed  [683]  to  places  in  the  country,  for 
the  accommodation  of  subscribers,  who  will  be  duly  advised  by  circular  through  the 
post-office.— I  am.  Sir,  &c.,  '  "G.  J.  Farrance." 

This  document  was  objected  to  on  the  part  of  the  defendant,  on  the  ground  that 
it  was  inadmissible  in  evidence  without  a  proper  stamp  ;  but  the  Lord  Chief  Baron 
overruled  the  objection,  and  admitted  it. 

On  the  5th  of  November,  1845,  the  plaintiff  paid  into  one  of  the  banks  mentioned 
in  the  prospectus,  and  which  was  one  of  the  banks  of  the  Company,  the  sum  of  1051., 
on  account  of  the  Company,  and  an  entry  of  the  receipt  of  that  sum  to  the  credit  of 
the  Company  was  made  by  the  banker's  clerk  in  the  banking  account  of  the  Company. 
A  vast  number  of  shares  had  been  allotted  by  the  8th  of  December,  1845,  and  the 
allotment  of  shares  was  in  full  operation  up  to  within  a  day  or  two  of  the  issuing  of 
the  letters  of  allotment.  The  number  of  applications  for  shares  was  four  times  greater 
than  the  number  that  could  have  been  issued.  The  letters  of  allotment  were  issued 
on  the  1st  of  November,  and  the  payments  of  the  deposits  were  to  be  7nade  on  the 
7th  of  that  month,  but  the  time  for  such  payment  was  afterwards  extended.  It 
became  impossible  for  the  Company  to  apply  to  Parliament  for  an  Act  during  the 
then  ensuing  session,  as  the  plans  and  survej's  were  not  deposited  by  the  .30th  of 
November,  in  pursuance  of  the  Standing  Orders  of  the  Houses  of  Parliament.  On 
the  10th  of  December  the  committee  published  an  advertisement,  stating  that  they 
had  not  been  able  to  proceed  to  Parliament  by  reason  of  the  unexpected  delay  of  the 
engineers  in  completing  the  survey,  and  in  the  unexpected  failure  of  the  allottees  to 
pay  up  their  deposits ;  and  that,  in  order  to  liquidate  the  claims  on  the  Company, 
and  to  do  justice  to  those  who  had  paid  their  deposits,  by  returning  a  portion  of  them, 
they  had  decided  on  calling  [684]  on  the  allottees  who  had  not  paid  to  pay  up  2s. 
per  share,  and  that  the  project  was  only  postponed,  but  not  abandoned.  A  general 
meeting  of  the  shareholders  took  place  on  the  19th  of  December,  at  which  the  defen- 
dant, in  an  address  to  the  meeting,  stated  that  the  deposits  of  21.  2s.  were  below 
10,0001.:  that  the  total  amount  of  deposits  was  below  11,0001.;  that  the  object  in 
applying  for  the  2s.  per  share  was  to  lighten  the  liabilities  of  the  Company,  which  then 
amounted  to  17,0001.;  and  that,  if  that  sum  were  paid,  the  letters  of  application 
would  be  delivered  up.  A  resolution  was  thereupon  come  to,  that  a  circular  should 
be  issued,  calling  on  the  allottees  who  had  not  paid  to  pay  up  2s.  per  share,  with  a 
promise  that,  on  the  payment  thereof,  the  allottee  should  be  released  from  all  further 
responsibility,  and  should  receive  back  his  letter  of  application.  On  the  22nd  of 
December  a  circular  to  the  effect  of  the  preceding  resolution  was  issued,  a  circular  of 
a  similar  nature  having  previously  issued  by  the  orders  of  the  committee  of  manage- 
ment. The  plaintiff'  having  applied  by  letter  to  the  Company  to  have  the  amount  of 
his  deposit  returned  to  him,  received  by  way  of  answer,  on  the  7th  of  March,  1846, 
a  letter  from  the  attoiney  of  the  Company,  in  which  he  stated  that  he  was  instructed 
by  the  managing  committee  to  say,  that  arrangements  were  being  made  for  paying 
the  creditors,  and  that,  when  they  were  paid,  it  would  become  a  question  whether  a 
rateable  proportion  of  the  deposits  should  be  returned,  or  whether  the  Company  should 
proceed  to  Parliament  next  session. 

Upon  this  state  of  facts  it  was  contended  by  the  defendant,  that  there  was  no 
evidence  that  the  money  had  been  had  and  received  by  him.  The  Lord  Chief  Baron, 
however,  over-ruled  this  objection,  and  in  summing  up  the  case  directed  the  jury  in 
effect  as  follows  : — "  That  the  nature  of  the  contract  into  which  the  parties  had  entered 
was  rather  a  question  of  fact  than  of  law,  because  it  did  )iot  consist  of  one  distnict 
contract  between  the  parties,  but  of  a  series  [685]  of  acts  and  things  done,  from  which 
the  jury  were  to  determine  what  was  the  real  intention  and  meaning  of  the  parties 
when  they  entered  into  the  mutual  relation  in  which  they  stood  ;  that  is  to  say,  the 
provisional  committee  as  the  founders  and  managers  of  the  scheme,  and  the  plaintiff 
as  a  person  who  had  applied  for  shares ;  and  that  the  jury  were  to  collect  what  was 
the  nature  of  the  contract  from  the  documents,  and    from  what  was  done  by  the 
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respective  parties  ;  and  also,  that  it  was  for  the  jury  to  consider  whether  the  Company 
was  ever  actually  established  and  completely  formed,  and  whethei'  a  sufficient  number 
of  shares  had  been  taken  for  that  purpose  ;  or  whether  it  had  not  absolutely  failed, 
and  whether  that  was  not  the  view  that  the  parties  themselves  took  ;  that  there 
ought  to  have  been  a  reasonable  pi'ospect  of  the  concern  going  on  ;  and  that  they  were 
to  consider  whether  there  was  any  such  prospect  during  any  part  of  the  transaction. 
That,  if  there  was  not,  the  plaintiff  was  entitled  to  I'ecover  his  money  back,  unless  he 
had  entered  into  some  arrangement  to  become  a  partner,  or  to  contribute  to  the  pre- 
liminary expenses.  That  the  two  points  for  their  consideration  were,  first,  looking  at 
the  prospectus,  and  the  letter  of  allotment,  and  the  receipt  of  the  money,  and  any 
other  matters  that  were  in  evidence,  did  the  plaintiff  become  a  partner,  or  did  he 
engage  to  pay  any  part  of  the  preliminary  expenses,  without  reference  to  whether  the 
concern  began  or  not?  That,  if  they  should  think  that  the  plaintiff  entered  into  no 
engagement  to  pay  any  part  of  the  preliminary  expenses,  but  that  he  engaged  to 
become  a  partner  in  the  large  scheme  which  was  announced  by  the  prospectus,  then 
the  second  point  for  theii'  consideration  was,  whether  the  concern  was  ever  formed  ; 
whether  they  thought  that  an  application  for  four  times  the  number  of  shares,  followed 
np  by  this,  that  when  people  were  called  on  to  pay  their  deposits,  instead  of  300,000 
guineas,  less  than  10,0001.  was  forthcoming,  the  scheme  was  ever  on  [686]  foot,  or  that 
it  ever  would  be,  aTid  had  not  lather  practically  failed.  'Ihat,  if  they  should  think  that 
the  plaintiff  paid  his  money  to  have  shares  in  a  scheme  commensurate  with  the  pro- 
spectus, and  not  something  so  infinitely  short  of  it  as  to  be  quite  illusory,  and  did  not 
enter  into  a  contract  either  to  become  a  partner,  or  to  pay  for  the  expenses,  or  to  do 
anything  other  than  to  deposit  his  money  on  the  faith  that  the  scheme  in  extenso,  or 
within  reasonable  limits,  should  be  carried  into  effect,  and  that  it  had  altogether 
failed,  the  plaintiff  would  be  entitled  to  a  verdict  for  the  amount  of  his  depo.sit,  and 
that  it  was  not  necessaiy  for  him  to  wait  until  the  affairs  of  the  Company  were  wound 
up."  The  defendant  tendereil  a  bill  of  exceptions  to  this  summing  up,  and  also  to 
the  ruling  of  the  Lord  Chief  Baron  upon  the  admission  of  the  letter  of  allotment,  and 
also  on  the  ground  that  the  jury  ought  to  have  been  directed  that  there  was  not 
sufficient  evidence  to  entitle  the  plaintiff  to  a  verdict.  The  plaintiff  had  a  verdict  for 
the  full  amount. 

A  writ  of  error  having  been  brought,  the  case  was  now  argued  by  (a) 
Peacock,  for  the  plaintiff  in  error.  The  first  question  is,  whether  the  letter  of 
allotment  was  receivable  in  evidence  without  an  agreement  stamp.  It  is  submitted 
that  it  was  not,  as  the  letter  of  allotment  and  letter  of  application  together  constituted 
the  agi'eement  between  the  parties.  In  VoJlans  v.  Fletcher  { 1  Exch.  20),  it  was  held 
that  the  letter  of  allotment  did  not  require  the  stamp ;  but  the  Court  there  proceeded 
upon  the  ground  that  the  letters  of  allotment  and  of  application  were  not  ad  idem,  as 
the  latter  intioduced  a  new  term.  [Pattesoii,  .1.  I  see  that  the  decision  of  the  Court 
of  Exchequer  was  to  the  same  effect  in  ll-'illei/  v.  Farratt  (3  Exch.  21  "2).  Maule,  J. 
And  the  same  rule  was  followed  in  [687]  Chaplin  v.  Clarke  (ante,  p.  403),  in  the 
Exchequer  Chamber.]  Those  cases  are  distinguishable  from  the  present ;  for,  as  no 
evidence  was  given  of  the  letter  of  application,  it  is  to  be  presumed  that  the  two 
letters  did  not  differ.  [Patteson,  J.  Here  the  letter  of  application  was  not  produced, 
although  the  defendant  below  was  requested  to  produce  it.  How  can  we,  then, 
presume  that  the  letter  of  allotment  contains  the  same  terms  as  the  letter  of  applica- 
tion?] It  would  be  a  question  for  the  jury  in  the  first  instance.  [Erie,  J.  It  is  the 
province  of  the  Judge  to  decide  upon  the  admissibility  of  a  written  instrument,  when 
the  result  depends  upon  a  disputed  fact :  Harfletl  v.  Smith  (11  M.  &  W.  486). 
Maule,  J.  In  the  present  case  the  presumption  is  against  you  ;  for  how  can  it  be 
assumed  that  the  applicant  knew  to  what  bankers,  or  within  what  time,  the  money 
was  to  be  paid?]  Without  reference  to  the  question  of  stamp,  the  Lord  Chief  Baron 
ought  to  have  asked  the  jury  whether  they  believed  the  terms  of  the  two  documents 
corresponded,  and  to  have  told  them  what  the  effect  of  the  contract  was,  if  they 
thought  they  were  the  .same.  [Patteson,  J.  I  do  not  see  by  the  bill  of  exceptions 
that  the  learned  Judge  was  ever  asked  to  put  it  to  the  jury,  that  the  letters  contained 
the  same  terms.  On  the  contrary,  both  parties  appear  to  have  taken  the  contrary  for 
granted.     Maule,  J.     I  think  that  if  the  jury  had  found  that  the  letter  of  application  did 

(a)  Before  Patteson,  J.,  Maule,  J.,  Erie,  J.,  Williams,  J.,  and  Talfourd,  J. 
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contain  the  same  terms  as  the  letter  of  allotment,  it  would  have  been  a  venliet  a^^ainst 
evidence.  Had  an  issue  been  joined  upon  that  question,  the  learned  Judge  ou^ht  to 
have  told  the  jury  that  there  was  no  evidence  for  them.]  In  the  second  place  it 
appears  by  the  prospectus,  that  the  subscribers  are  to  be  liable  only  to  the  extent  of 
their  deposits,  which  provision  renders  the  depositors  liable  to  pay  the  expenses 
incurred  to  the  extent  of  their  deposits.  Xo  fraud  is  imputed  to  the  conductors  of 
the  undertaking.  The  Lord  Chief  Baron  ought  there-[688]-fore  to  have  directed  the 
jury  that  the  plaintiff  had  agreed,  by  the  terms  of  the  prospectus  and  of  the  letter  of 
application,  that  the  conductors  of  the  undertaking  had  the  power  of  expending  the 
deposits  in  the  pieliminary  expenses.  It  seems  that  directors  of  a  projected  Company 
have  such  a  power,  from  the  7  &  8  Vict.  c.  110,  s.  23;  that  section  shews  that 
expenses  incurred  in  obtaining  an  Act  of  Parliament  are  legal.  [Maule,  J.  All  that 
is  meant  by  the  prospectus  is,  that  the  subscribers  shaH^not  be  liable  beyond  the 
amount  of  their  deposits.  Patteson,  J.  The  Act  to  which  we  are  referred'  does  not 
authorise  the  directors  to  expend  the  deposits  whether  the  allottees  agree  to  it  or  not. 
The  real  question  is,  what  was  the  contract  between  the  parties  ;  that  is  a  proper 
matter  for  the  consideration  of  the  jury,  and  that  question  was  properly  left  to  them. 
Erie,  J.  It  has  been  held,  that  if  the  directors,  without  the  shareholder'.s-  consent, 
proceed  with  less  than  the  proposed  capital,  they  cannot  make  him  liable.] 

In  the  last  place,  there  was  no  evidence  that  the  defendant  ever  received  the 
money  deposited.  In  Buniside  v.  Dayrell  (.3  Exch.  226),  where  the  facts  were  similar 
to  the  present,  the  defendant  was  held  not  to  be  liable.  There  was  no  evidence  that 
the  defendant  drew  the  money  out  of  the  Bank,  or  that  he  had  the  power  to  do  so, 
and  the  action  for  money  had  and  received  would  not  lie,  until  it  had  been  drawn  out. 
It  is  paid  into  the  Bank  to  the  credit  of  the  Company,  and  not  of  the  directors  : 
IVahon  v.  The  Earl  of  Charhmont  (12  Q.  B.  856).  [Maule,  J.  The  money  was  paid 
to  the  account  of  the  defendant  and  others,  and  therefore  the  proper  mode  of  taking 
the  objection  would  be  by  plea  in  abatement  of  the  nonjoinder  of  the  other  parties  as 
co-defendants.  If  all  had  been  sued,  there  would  not  have  been  any  room  for  the 
objection.] 

Taprell,  contr;\,  was  not  called  on. 

[689]  P.\TTESOX,  J.  "We  are  all  of  opinion  that  the  direction  of  the  Lord  Chief 
Buron  was  pei-fectly  right.  The  question,  whethei-  the  letter  of  allotment  required  a 
stamp,  has  been  already  disposed  of  in  the  course  of  the  argument.  In  this  ease,  the 
letter  of  allotment  was  put  in  b^^  the  plaintiff  below  ;  but  the  letter  of  application  was 
not  produced  by  the  defendant,  although  a  regular  notice  to  that  effect  had  been 
properly  given.  That  circumstance  was  sufficient  ground  for  the  Judge  or  the  jury 
to  found  the  presumption  that  the  terms  contained  in  the  letter  of  allotment  were 
not  the  same  as  those  in  the  letter  of  application.  That  being  so,  these  letters  did 
not  per  se  make  the  contract,  and  consequently  the  letter  of  allotment  did  not 
require  a  stamp. 

Then  comes  the  second  question,  whether  the  money  paid  by  the  plaintiffs  to  the 
bankers  of  the  Company'  can  be  said  to  be  money  had  and  received  to  the  use  of  the 
defendant.  Now  the  present  case  differs  considerably  from  that  of  IFafson  v.  The  Earl 
of  Charhmont,  which  was  cited  for  the  plaintiff  in  error.  In  that  case,  the  money  was 
paid  into  the  Bank  to  the  credit  of  one  of  the  defendants  and  of  fi\e  other  persons?,  by 
name,  as  trustees  of  the  Railway  Company,  and  two  of  the  defendants  were  not  among 
that  number.  Here  the  letter  of  allotment,  which  it  is  admitted  that  the  defendant 
issued,  shews  that  the  money  was  paid  into  the  hands  of  the  banker  of  the  Railway 
Company,  to  the  credit  of  the  Compaii}'. 

Those  two  matters  being  disposed  of,  we  then  come  to  the  main  point  in  the  ease, — 
whether  it  was  a  question  of  law  for  the  Judge, —whether  he  ought  to  have  taken 
upon  himself  to  say  what  the  contract  was ;  or,  on  the  other  hand,  whether  that  was  a 
question  for  the  jury.  Now  there  was  a  good  deal  of  evidence,  independent  of  these 
letters  and  of  other  documents.  There  was  the  conduct  of  the  parties,  which  was 
relied  upon,  and  which  appeared  from  the  statements  of  the  witnesses  in  the  pro- 
[690]-gress  of  the  trial.  We  therefore  think  that,  looking  to  all  the  circumstances  of 
the  case,  the  Lord  Chief  Baron  could  hardly  have  put  the  case  in  better  terms  to  the 
jury.  The  substance  of  his  direction  was,  vvhether  or  not  the  plaintiff  had  engaged  to 
pay  any  part  of  the  preliminary  expenses,  without  reference  to  whether  the  concern 
had  begun  or  not.     It  was  contended,  that  if  the  preliminary  expenses  were  incurred 
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bona  fide,  the  plaintiff,  under  any  circumstances,  could  not  recover  back  bis  deposit. 
If  the  plaintiff  agreed  to  such  an  arrangement,  no  doubt  that  would  be  so;  but  the 
question  here  is,  whether  the  learned  Judge  rightly  directed  the  jury,  and  we  are  of 
opinion  that  he  did.  If  the  jury  came  to  a  wrong  conclusion,  and  their  decision  was  k 
against  the  evidence,  that  would  have  been  ground  for  an  application  for  a  new  trial. 
But  the  substance  of  the  learned  counsel's  argument  here  has  been,  that  the  learned 
Judge  ought  to  have  taken  upon  himself  to  say  what  the  contract  between  these 
parties  was.  If  the  contract  had  depended  solely  upon  the  written  documents,  the 
argument  might  have  prevailed ;  but  as  it  does  not,  we  think  the  question  was 
properly  submitted  to  the  jury.  The  judgment  of  the  Court  below  must  therefore 
be  affirmed. 

Judgment  affirmed. 

[691]  Sir  John  Rennie  and  George  Remington  v.  Sir  Williajni  Wynn. 
Dec.  1,  1849. — In  an  action  by  A.  and  B.  for  work  done  for  a  Railway  Company, 
as  engineers,  against  C,  it  appeared  that  C.  was  a  member  of  the  provisional 
committee,  and  took  part  at  a  meeting  on  the  9th  of  September,  1845,  at  which 
the  plaintiff  A.  and  one  D.  were  appointed  joint  engineers,  and  S.  was  appointed 
secretary  to  the  Company.  D.  never  acted  as  such  engineer,  but  there  was  no 
proof  that  his  appointment  had  ever  been  revoked.  All  the  work  had  been  done 
by  the  plaintiffs.  At  a  meeting  of  the  board  (the  date  of  which  did  not  appear) 
the  defendant  C.  proposed  that  the  engineers  should  be  paid  through  the  solicitors 
out  of  the  money  which  was  to  come  from  the  shareholders,  but  the  names  of  the 
engineers  were  not  then  mentioned.  On  a  subsequent  occasion,  one  of  the  plaintiffs, 
A.,  was  paid  a  sum  of  money  by  one  of  the  solicitors  of  the  Company.  In  order 
to  prove  that  the  plaintiff  A.  had  been  appointed  one  of  the  joint  engineers  to 
the  Company,  a  letter  from  the  secretary,  signed  by  him  and  headed  "  Minute 
of  the  Board,  Sept.  13,  184.5,"  which  letter  stated  that  it  was  "  resolved  that  B. 
be  requested  to  accept  the  office  of  joint  engineer  to  the  line,"  was  offered  in 
evidence  ;  and  also  an  entry  in  the  minute  book,  also  written  by  the  secretary 
(its  being  his  business  to  enter  in  the  book  all  minutes  of  the  proceedings  of  the 
board).  This  entry  was  "Minute  of  the  Board,  Sept.  1.3th,  1845:  Resolved, 
that  B.  be  requested  to  accept  the  office  of  joint  engineer  to  this  line."  This 
entry  did  not  contain  the  names  of  any  persons  present  at  the  meeting,  nor  had 
it  the  signature  of  any  person  as  chairman,  although  that  word  stood  at  the 
bottom  of  the  entry,  preceded  by  a  blank  for  the  name ;  and  there  was  no 
independent  evidence  to  shew  that  any  meeting  of  the  board  was  held  on  the 
1.3th  of  September,  or  that  the  secretary  had  any  authority  to  write  the  letter 
in  question  : — Held,  in  error,  on  a  bill  of  exceptions,  that  these  documents  were 
not  admissible  in  evidence,  and  that,  independently  of  them,  there  was  no 
evidence  to  go  to  the  jury  of  the  defendant's  liability. 

[S.  C.  19  L.  J.  Ex.  2.] 

Error  on  a  bill  of  exceptions.  This  was  an  action  of  assumpsit  for  work  and 
labour  done  by  the  plaintiffs  as  engineers,  in  making  surveys,  &c.  for  a  railway,  and 
on  an  account  stated.  The  defendant  pleaded  non  assumpsit  and  payment:  and  upon 
the  first  plea  issue  was  joined,  and  the  payment  was  traversed,  and  issue  was  joined 
thereon.  The  plaintiffs  sought  to  recover  in  the  action  the  sum  of  26151.,  being  the 
balance  of  their  account  as  joint  engineers  of  the  Direct  East  and  West  Junction 
Railway  Company,  from  the  defendant,  who  was  sued  as  a  member  of  the  managing 
committee  and  deputy-chairman  of  the  Company. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  at  the  London  Sittings  after 
Hilary  Term  last,  the  following  facts  appeared  : — It  was  stated  by  a  Mr.  M'Gregor, 
who  was  the  promoter  of  the  scheme,  that,  in  the  autumn  of  the  year  1S45,  he  had 
applied  to  the  defendant  to  become  a  member  of  the  provisional  committee,  and  that 
he  had  afterwards  caused  a  prospectus  to  be  printed  and  published,  in  which  the 
defendant's  name  was  inserted  as  a  provisional  committee  man.  This  prospectus  was 
registered  on  the  26th  of  August,  1845;  on  the  9th  of  the  following  month  [692]  of 
September,  a  meeting  of  the  promoters  of  the  railway  was  held  in  Moorgate-street, 
in  the  city  of  Loudon.     At  that  meeting  the  defendant  was  present  and  officiated  as 
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chairman  :  resolutions  were  then  passed  appointing  directors  and  officers  of  the 
Company.  The  defendant  was  named  one  of  the  directors,  and  was  appointed  vice- 
chairman  of  the  directors.  At  the  same  meeting  the  plaintiff  Remington  and  a 
Mr.  Maclean  were  appointed  engineers  to  the  Company,  M'Gregor  and  a  Mr.  John 
Owens  were  appointed  solicitors,  and  Robert  Shelton  Mackenzie  secretary  to  the 
Company.  A  minute  was  read  informing  the  gentlemen  present,  that  if  they  acted 
as  provisional  committee  men  or  officers  of  the  Company,  they  were  not  to  incur  any 
liability,  and  that  the  usual  deed  of  indemnity  would  be  given.  This  information 
was  not  communicated  to  the  plaintiff  Remington.  On  one  occasion  (but  whether  at 
this  or  at  some  subsequent  meeting  attended  by  the  defendant  the  witness  could  not 
say)  a  discussion  arose  about  providing  the  engineers  with  funds,  and  the  defendant 
said  that  he  thought  the  solicitors  were  the  persons  to  pay,  and  that  they  ought  to  be 
repaid  their  advances  to  the  engineers  out  of  the  monies  which  should  come  in  from 
the  shareholders  on  the  allotment  of  the  shares.  The  names  of  the  engineers  were 
never  mentioned,  but  they  were  always  spoken  of  as  "  the  engineers."  The  witness 
added  also,  that  he  never  heard  the  name  of  the  plaintiff  Sir  John  Rennie  mentioned. 
On  the  2nd  of  October,  184-5,  being  after  the  time  when  the  discussion  took  place  as 
to  the  provision  for  the  payment  of  the  engineers,  M'Gregor  paid  the  plaintiff 
Remington  the  sum  of  2-501 ,  and  a  similar  sum  on  the  22nd  of  the  same  month.  The 
Company  subsequently  paid  money  to  .M'Gregor  to  reimburse  him  for  these  advances. 
All  the  plans  and  the  surveys  were  made  by  the  plaintiffs.  Maclean  never  acted  as 
an  engineer  for  the  Company.  The  defendant  was  present  at  several  meetings,  and 
at  one  on  the  2nd  of  October,  [693]  184-5,  at  which  the  shares  were  allotted.  The 
witness  also  stated,  that  a  meeting  of  the  Company  w;is  held  on  the  13th  of  September, 
adding,  however,  that  he  thought  that  the  defendant  was  not  present  at  that  meeting, 
but  that  he  himself  was  out  of  town  at  the  time.  A  book  was  kept  by  the  secretary, 
in  which  minutes  were  made  of  the  proceedings  of  the  meetings.  The  Company  had 
board  rooms,  and  at  meetings  of  the  board  the  minute  book  was  placed  upon  the  table. 
In  order  to  prove  that  Sir  John  Rennie  had  been  appointed  engineer  of  the  Company, 
the  plaintiffs'  counsel  proposed  to  give  in  evidence  the  following  entry  in  the  minute 
book,  in  Mackenzie's  handwriting:  — 

"East  and  ^Yest  Junction  Railway.  Minute  of  the  Board.  September  1.3th,  184-5. 
Resolved,  that  Sir  John  Rennie  be  requested  to  accept  the  office  of  jo'nt  engineer  to 
the  line.  "(  ),  Chairman." 

Xo  signature  preceded  the  word  "  Chairman,"  although  a  space  was  left  for  one. 
The  following  letter  was  also  tendered  in  evidence  by  the  plaintiris'  counsel,  addressed 
by  Mackenzie  to  Sir  John  Rennie. 

"Direct  East  and  West  Junction  Railway.  Minute  of  the  Board,  September  13th, 
1845.  Resolved,  that  Sir  John  Rennie  be  requested  to  accept  the  office  of  joint 
engineer  to  this  line.  "R.  S.  Mackenzie,  Secretary. 

"  Mr.  Owens  was  requested  to  communicate  this  resolution  to  Sir  John  Rennie  with 
as  little  delay  as  possible.  "  R-  S-  M. 

It  was  thereupon  objected,  on  behalf  of  the  defendant,  that  neither  the  entry  in 
the  minute  book  nor  the  letter  was  admissible  in  evidence  against  the  defendant ;  and 
the  Lord  Chief  Baron  being  of  that  opinion,  they  were  re-[694]-jected.  The  learned 
Judge  was  also  of  opinion,  that  upon  such  a  state  of  facts  there  was  no  ease  to  go 
to  the  jury,  and  that  the  plaintitls  ought  to  be  nonsuited  ;  but  the  plaintiffs'  counsel 
declining  to  adopt  that  course,  a  verdict  was  entered  for  the  defendant  upon  the  first 
issue.  The  plaintitls'  counsel  tendered  a  bill  of  exceptions  to  the  above  direction,  and 
also  on  the  ground  that  the  two  documents  above  mentioned  were  improperly  rejected. 
The  bill  of  e.weptions  in  substance  stated  the  preceding  facts,  and  error  having  been 
brought,  the  case  was  now  argued  by 

Martin  (Sir  J.  BavlcF  with  him),  for  the  plaintiff  in  error.  If  there  was  any 
evidence  to  go  to  the  jurv,  the  direction  of  the  Lord  Chief  Baron  was  wrong.  The 
documents  which  were  rejected  bv  the  learned  Judge  ought  to  have  been  admitted. 
In  the  first  place,  the  letter  of  Mackenzie  to  the  plaintiff  was  admissible,  as  havnig 
been  written  bv  the  secretary  and  servant  of  the  Company.  A  letter  written  by  a 
secretary  of  a  Company  is  prima  facie  to  be  taken  to  have  been  written  by  the  order 


1394  RENNIE    V.  WYNN  4  EX.  695. 

and  authority  of  the  Company.  The  case  is  like  that  of  a  partnership,  where  letters 
are  written  hy  the  managing  clerk  ;  such  letters  would  bind  the  partnership.  It  can 
hardly  be  said  that  letters  so  written  are  to  be  considered  as  having  no  effect  whatever. 
The  resolutions  of  the  Company  are  communicated  through  this  medium.  This  letter, 
which  was  offered  in  evidence,  concerned  the  business  of  the  Company.  [Maule,  J. 
In  general,  the  secretary  to  a  Company  has  no  general  authority  to  write  these 
letters  ;  he  is  simply  a  person  who  does  a  particular  thing  when  he  is  ordered  to  do 
it.]  Then  it  would  be  a  question  of  fact  to  be  decided  by  the  jury,  whether  he  had 
any  authority.  It  is  a  question  of  fact,  as  Aldci'son,  B.,  said  in  the  case  of  Barnett  v. 
Lambert  (\b  M.  &  W.  489).  [695]  In  irUliums  v.  Pi;/ott  (2  Iilxch.  201)  the  same  doctrine 
was  held  by  the  Court  of  Exchequer.  The  matter  is  put  upon  its  proper  footing  by 
the  late  case  of  Bailey  v.  Hayties  (19  L.  J.  Q.  B.  73).  [Patteson,  J.  In  order  to  shew 
that  the  evidence  ought  to  have  been  submitted  to  the  jury,  the  plaintiffs  ought  to 
have  given  some  evidence,  independently  of  the  letter,  that  the  secretary  had  authority 
to  write  it.  It  cannot  be  contended  that  it  is  sufficient  for  that  purpose  of  itself.] 
Then  the  minute  was  evidence  of  that. 

Lastly,  there  was  some  evidence  in  the  case  of  the  defendant's  liability.  The 
plaintiff's  did  all  the  work,  and  Maclean  never  acted  as  engineer  to  the  Company. 
The  defendant  was  deputy-chairman  at  a  meeting  when  the  discussion  took  place  with 
reference  to  the  payment  of  the  engineers  for  the  work  which  had  been  done,  and 
although  the  plaintiff's'  names  were  not  mentioned,  it  was  a  question  for  the  jury 
v^'hether  or  not  the  plaintiff's  were  the  parties  intended. 

The  Attorney-General  (Welsby  with  him),  contra.  There  was  no  evidence  what- 
ever in  the  pi'esent  case  to  go  to  the  jury.  The  first  question  is,  whether  the  rejected 
documents  ought  to  have  been  admitted  in  evidence.  Now,  there  was  no  evidence 
that  any  meeting  ever  was  held  on  the  13th  of  September.  The  only  witness  who 
said  anything  about  that  matter  also  stated,  that  he  was  not  present,  but  that  he  was 
out  of  town  on  that  day.  But,  assuming  that  the  meeting  was  held  on  that  day, 
there  is  no  evidence  that  the  defendant  was  present.  The  bare  fact,  that  the  party 
who  wrote  the  letter  was  secretary,  cannot  bind  the  defendant.  It  is  now  settled 
beyond  disptite,  that  these  committee  men  are  not  partners.  And  it  has  been  decided 
in  the  Court  of  Exchequer,  that  the  appointment  of  secretary  does  not  per  se  confer 
upon  him  any  authority  [696]  to  write  letters  to  bind  the  Company  :  Bunt.nde  v. 
DayrcU  (3  Exch.  224).  The  question  in  all  these  cases  is  now  reduced  to  a  question 
of  contract.  In  JViUkim^  v.  Pigott,  there  was  evidence  to  go  to  the  jury.  Here  there 
is  the  mere  fact,  that  the  party  who  wrote  the  letter  was  secretary,  without  the  least 
proof  of  his  having  been  trusted  with  any  authority,  either  express  or  implied,  to  do 
so.  Independently  of  these  documents,  there  was  no  evidence  to  fix  the  defendant. 
When  the  application  was  made  for  payment  on  the  part  of  the  engineers,  whose 
names  were  not  mentioned,  the  plaintiff.  Sir  John  Rennie,  is  not  shewn  to  have  been 
one.  It  is  not  distinctly  stated  at  what  period  the  discussion  on  this  subject  took 
place.  At  one  of  the  meetings  it  was  stated  that  the  provisional  committee  men 
were  not  to  incur  any  liability.  The  direction,  therefore,  was  in  all  respects  strictly 
correct. 

Sir  J.  Bayley  replied. 

Patteson,  J.  There  are  two  questions  in  the  present  ease.  The  first  question  is, 
whether  the  entry  in  the  minute  book,  and  the  letter  of  the  secretary  to  the  plaintiff", 
Sir  John  Rennie,  ought  to  have  been  received  in  evidence.  I  think  that  we  may  take 
it  that  the  letter  was  addressed  to  and  received  by  Sir  John  Rennie,  for  the  facts 
raise  a  strong  presumption  that  such  was  the  case.  The  second  question  is,  whether, 
independently  of  those  documents,  there  was  any  evidence  to  go  to  the  jury  to  render 
the  defendant  liable.  If  the  learned  Judge  was  wrong  upon  either  of  these  two 
grounds,  this  liill  of  exceptions  ought  to  be  allowed.  First,  then,  with  respect  to  the 
admissibility  of  the  secretary's  letter.  It  is  quite  clear  that  a  secretary,  as  such,  has 
no  general  authority  whatever  either  to  appoint  any  one  to  a  situation,  or  to  employ 
any  one  on  behalf  of  the  Company ;  neither  has  he  the  [697]  power,  by  virtue  of  or 
in  the  ordinary  course  of  his  employment,  to  make  communications  to  bind  the 
Company.  When  the  letters  of  the  secretary  become  binding  upon  the  Company, 
it  must  be  bj'  some  general  or  special  authority  delegated  to  him  by  the  Company 
for  that  purpose.  The  lettei'  here,  therefore,  of  the  secretary  is  not  sufficient,  unless 
it  be  shewn  that  he  had  some  authority  either  of  a  general  or  special  kind  from  the 
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Company  to  write  it.  Now  here  there  was  no  evidence  of  any  general  or  of  any 
special  authority  to  write  the  letter.  In  order  to  shew  that  he  had  a  special  authority, 
the  entry  in  the  minute  book  was  offered  in  evidence,  which  contained  the  resolution 
requesting  the  plaintill'.  Sir  John  Rennie,  to  accept  of  the  office  of  joint  engineer  to 
the  Company.  But  when  that  is  looked  at,  although  it  purports  to  be  made  at  a 
meeting  of  the  boaid  on  the  13th  of  September,  it  does  not  state  that  any  persons 
were  present  at  the  meeting.  It  contains  no  signature.  The  only  word  is  "  Chairman," 
with  a  blank  preceding  it,  not  filled  up.  It  may  have  been  written  beforehand  to 
anticipate  such  a  resolution,  which  may  never  have  been  passed.  Moreover,  there  is 
a  total  absence  of  any  evidence  to  shew  that  any  meeting  was  held  upon  that  day. 
The  only  person  who  gave  any  evidence  with  reference  to  that  matter,  says  that  he 
was  out  of  town  on  that  day.  How,  therefore,  is  it  possible  to  say  that  this  document 
is  binding  on  the  Company  ?  for  it  appears  to  be  the  individual  act  of  the  secretary, 
and  without  any  authority  whatever.  It  does  not  appear  that  he  was  called  to  give 
evidence  in  the  cause,  which  might  have  been  done,  to  shew  what  authority  he  had 
to  enter  the  minute  or  to  write  the  letter.  We  are,  therefore,  clearly  of  opinion  that 
these  documents  were  properly  rejected.  If  so,  what  evidence  was  there,  independent 
of  these  documents,  to  shew  that  the  defendant  employed  Sir  John  Rennie  at  all? 
The  evidence  is,  that  Remington  and  Maclean  were  appointed  engineers ;  but  [698] 
there  was  nothing  to  shew  that  the  appointment  of  Maclean  was  ever  cancelled, 
although  he  never  acted.  Thei-e  was  no  entry  produced  from  the  minute  book  to 
shew  that,  nor  was  there  anj'  statement  by  the  defendant  to  that  effect.  Although 
he  never  acted  as  engineer,  theie  was  no  proof  that  his  appointment  was  ever  revoked, 
much  less  that  Sir  John  Rennie  was  substituted  in  his  stead.  It  is  true  that  at  a 
meeting  the  defendant  said  that  the  solicitors  were  to  provide  for  the  payment  of  the 
engineers,  and  one  of  the  solicitors  subsequently  paid  a  sum  of  money  to  the  plaintiff 
Remington  ;  but  there  is  no  evidence  that  the  fact  was  communicated  to  the  defen- 
dant, and  there  is  a  total  absence  of  any  evidence  to  shew  that  the  defendant  was 
aware  that  Sir  John  Rennie  had  been  introduced  into  the  Company  as  their  engineer. 
It  is  also  remarkable,  that  one  of  the  witnesses  said  that  he  had  never  heard  that  he 
was  in  the  Company  at  all.  We  think,  therefore,  that  the  documents  were  properly 
rejected,  and  that,  independently  of  them,  there  was  no  evidence  whatever  to  go  to 
the  jury  of  the  defendant's  liability.  The  Lord  Chief  Baron  would  have  acted  rightly 
if  he  had  nonsuited  the  plaintiffs ;  but  as  they  refused  to  be  nonsuited,  he  followed 
the  correct  course,  by  ordeiing  a  verdict  to  be  entered  for  the  defendant.  The 
judgment  must  therefore  be  affirmed. 
Judgment  affirmed. 

[699]     Exchequer  Reports.     Hilary  Term,  1.3  Vtct. 

BosANQUET,  Public  Officer,  &c.  v.  Shortridge.  Jan.  14,  July  8,  1850. — To  a  scire 
facias  issued  the  24th  January,  1848,  against  a  member  for  the  time  being  of  a 
banking  copartnership,  on  a  judgment  obtained  against  their  public  officer,  the 
defendant  pleaded,  that  at  the  time  of  the  issuing  of  the  writ  he  was  not  a 
member  modo  et  forma.  At  the  trial  it  appeared,  that  in  July,  1847,  the  defen- 
dant, who  was  an  original  shareholder,  agreed  through  a  broker  to  sell  his  shares 
to  T.  The  broker,  in  order  to  carry  this  sale  into  effect,  went  to  the  Bank,  and 
there  delivered  to  one  of  the  clerks  a  notice,  dated  the  21st  August,  1847,  of 
such  the  defendant's  intention  to  sell  his  shares.  On  the  same  paper  on  which 
this  notice  was  contained,  thi'ce  clauses  from  the  Company's  deed  of  settlement 
were  printed.  One  of  these  clauses  provided  that  no  person  should  be  registered 
as  a  shareholder  without  the  consent  of  the  board  of  directors,  who  might  testify 
the  same  by  a  certificate  signed  by  three  directors,  a  form  of  which  was  given. 
Another  of  these  clauses  provided,  that  before  such  certificate  should  be  given 
the  price  to  be  leceived  for  the  shares  proposed  to  be  transferred  should  be  sent 
in  writing  by  the  vendor  to  the  board  of  directors.  The  other  clause  provided, 
that  in  case  the  board  of  directors  should  refuse  their  consent,  they  should,  at 
the  request  of  the  holder,  be  obliged  to  purchase  the  shares.  The  broker,  together 
with  the  notice,  delivered  to  the  clerk  at  the  Bank  the  defendant's  certificate  of 
his  shares,  and  asked  if  the  transfer  would  be  allowed.     The  clerk  went  uito  an 
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inner  room,  and  came  out,  saying  that  the  transfer  would  be  accepted.  On  the 
25th  of  August,  T.  paid  the  defendant  the  price  of  the  shares,  and  on  the  next 
day  received  a  certificate,  signed  by  three  directors,  certifying  that  he  was  the 
proprietor  of  these  shares,  and  that  they  stood  in  his  name  in  "  The  Share  Register 
Book."  No  consent  to  the  transfer  was  ever  given  by  a  board  of  directors  ;  but 
the  certificate,  which  was  not  in  the  form  prescribed  by  the  above  clause,  was 
signed,  first  by  the  managing  director,  and  afterwards  by  the  two  others,  separately 
at  their  private  residences.  T.,  on  receiving  this  certificate,  signed  a  receipt, 
which  was  delivered  to  and  kept  by  the  Bank,  in  which  T.  stated  that  he  was 
the  holder  of  these  shares,  and  that,  having  executed  the  deed  of  settlement,  he 
agreed  to  abide  by  the  rules  and  regulations  of  the  Company.  Soon  afterwards 
the  managing  directors  caused  the  transfer  to  be  entered  in  "The  Share  Register 
Book."  On  the  14th  January,  1848,  a  board  of  directors  was  held,  and  by  their 
directions  an  entry  was  made,  declaring  the  transfer  to  T.  null  and  void.  For 
five  or  six  years  past  all  transfers  of  shares  had  been  made  in  the  same  manner. 
Between  August  and  January  several  circulars  were  sent  by  the  board  to  share- 
holders, including  T.,  but  none  to  the  defendant  before  the  7th  January,  1848  : — 
Held,  that  there  was  no  such  consent  to  the  transfer  by  "a  board  of  directors," 
as  required  by  the  deed  of  settlement,  and  that  this  irregular  mode  of  transfer, 
though  adopted  for  some  years,  was  wholly  ineffectual,  and  consequently  the 
defendant  remained  liable  as  a  shareholder.— Qufere,  Whethei',  if  three  directors 
had  gi\'en  a  certificate  in  the  prescribed  form,  the  parties  transferring  and  receiving 
the  shares  might  not  have  treated  that  certificate  as  conclusive  evidence  of  a 
consent  by  the  board. — Held,  also,  that  the  annual  general  return  for  March, 
1848,  to  the  Stamj)  Oflice  under  the  7  Geo.  4,  c.  46,  was  admissible  in  evidence  in 
support  of  the  issue,  whether  the  defendant  was  a  shareholder  on  the  24th  of 
January,  1848. 

[S.  C.  19  L.  J.  Ex.  221  ;  14  Jur.  71.] 

Scire  facias  by  the  public  officer  of  the  London  and  Westminster  Bank,  on  a  judg- 
ment recovered  against  the  public  officer  of  the  Newcastle,  Shields,  and  Sunderland 
Union  Joint-stock  Banking  Company.     The  writ  [700]  issued  on  the  24th  of  January, 

1848,  and  the  declaration  stated,  in  the  usual  form,  the  recovery  of  a  judgment 
against  the  public  otticer  for  G3,1571.  12s.  6d.,  and  that  the  defendant  then  was  a 
member  of  the  copartnership. 

Plea,  that  the  defendant,  at  the  time  of  the  issuing  of  the  said  writ,  was  not,  nor 
is,  a  member  of  the  said  copartnership,  modo  et  forma  ;  upon  which  issue  was  joined. 
At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  Michaelmas  Term, 

1849,  the  plaintiff  gave  in  evidence  the  annual  general  returns  for  March,  1847,  and 
March,  1848,  of  the  Newcastle,  Shields,  and  Sunderland  Union  Bank,  made  to  the 
Stamp  Ofiice  in  London,  under  the  7  Geo.  4,  c.  46,  in  both  of  which  the  name  of  the 
defendant  appeared  as  a  shareholder.  The  return  of  March,  1848,  was  objected  to 
by  the  defendant's  counsel,  but  admitted  by  the  learned  Judge.  The  deed  of  settle- 
ment of  the  Company,  bearing  date  the  1st  of  October,  18-36,  was  also  given  in  evidence, 
and  the  defendant's  execution  of  it,  as  an  original  shareholder,  was  admitted.  The 
plaintifl"s  counsel  read  the  8th,  41st,  42nd,  83rd,  84th,  126th,  127th,  138th,  144th, 
146th,  and  147th  clauses  of  the  deed.(«) 

(a)  The  following  clauses  were  refei'red  to,  either  at  the  trial  or  on  the  argument : — 
Clause  8,  after  naming  the  first  dii-ectors,  public  officers,  &c.  of  the  Company,  pro- 
ceeds thus: — "And  John  Thomas  Carr,  of  &c.,  and  Richard  Shortridge,  of  &e.  (the 
defendant),  shall  be  the  first  and  present  trustees  of  the  Company." 

Clause  41.  "That  the  directors  shall  meet  together  at  the  banking-house  of  the 
Compaii}',  in  Newcastle-upon-Tyne,  once  at  least  in  every  three  calendar  months, 
and  at  such  other  times  as  they  shall  be  duly  convened,  in  the  manner  hereinafter 
mentioned." 

Clause  42.   "  That  every  such  meeting  shall  be  styled  a  Board  of  Directors." 
Clause  45.   "  That  no  business  shall  be  transacted  at  an  ordinary  board  of  directors, 
unless  two  or  more,  nor  at  an  extraordinary  board  of  directors,  unless  three  or  more 
directors  be  present  at  the  commencement  of  the  business,  and  at  the  time  when  a 
decision  shall  take  place  upon  the  whole  or  any  part  of  the  business." 

Clause  83.  "  That  the  board  of  directors  shall  cause  to  Be  delivered  to  every  person 
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[701]  The  following  facts  were  then  agreed  on  between  the  counsel  for  the 
plaintiff  and  the  defendant :— On  the  6th  [702]  and  13th  July,  1847,  the  defendant, 
through  a  broker,  agreed  to  sell  100  shares,  at  five  guineas  "per  share,  to  one  [703] 
George  Pringle  Thew.  The  broker  went  to  the  Bank  and  delivered  to  a  bank  clerk 
a  notice  in  the  words  following : — 

[704]  "To  the  Directors  of  the  Newcastle,  Shields,  and  Sunderland  Union  Joint- 
stock  Banking  Company.     Take  notice,  that  I,  Richard  Shortridge,  of  South  Shields, 

executing  these  presents,  and  to  every  person  approved  by  the  board  as  fit  to  be  a 
holder  of  any  shares  in  the  capital  of  the  Company,  and  at  the  expense  of  such  person 
or  of  the  Company,  at  the  option  of  the  boaid,  after  the  entry  of  his  or  her  name,  and 
place  of  residence  in  '  The  Share  Register  Book '  as  the  holder  of  such  shares,  one  or 
more  certificate  or  certificates  of  the  shares  in  respect  of  which  he  or  she  is  or  may 
become  a  shareholdei',  signed  by  three  of  the  directors,  specifying  the  number  of  the 
shares  and  the  name  and  residence  of  such  shareholder,  and  that  such  shares  stand  in 
his  or  her  name  in  '  The  Share  Register  Book '  as  the  holder  thereof ;  and  shall,  if 
required  so  to  do,  cause  to  be  delivered  to  every  person,  at  his  or  her  expense,  or  at 
the  expense  of  the  Company,  at  the  option  of  the  board,  on  his  or  her  ceasing  to  hold 
any  share  or  shares  comprised  in  one  certificate,  with  any  share  or  shares  that  may  be 
retained  by  him  or  her,  one  or  more  new  certificate  or  certificates  of  the  shares 
retained,  signed  by  three  directors,  specifying  the  numbers  of  the  shares  retained,  and 
the  name  and  residence  of  the  person  retaining  the  same,  and  that  such  shares  stand 
in  his  or  her  name  in  '  The  Share  Register  Book '  as  the  holder  thereof ;  but  no  share- 
holder, requiring  more  than  one  certificate,  shall  be  entitled  to  duplicate  certificates  of 
any  shares  ;  and  in  the  cases  hereinafter  mentioned,  the  board  of  directors  shall,  upon 
the  delivery  of  such  certificate,  or  each  of  the  said  certificates,  to  a  shareholder  as  afore- 
said, take  from  every  such  shareholder  one  or  more  receipt  or  receipts,  under  his  or 
her  hand,  for  such  certificate  or  certificates,  in  such  form  as  the  board  shall  prescribe." 

Clause  81.  "  That  the  board  of  directors  shall  cause  the  name  and  place  of  residence 
of  every  person  for  the  time  being  entitled  to  be  registered  as  the  holder  of  any  shares, 
and  the  proper  number  of  each  share,  to  be  entered  in  a  book  to  be  kept  for  that 
purpose,  to  be  called  'The  Share  Register  Book;'  and  shall,  on  receiving  at  the 
banking-house  of  the  Company,  in  Newcastle-upon-Tyne,  notice  in  writing  of  a  share- 
holder having  changed  his  or  her  name  or  place  of  residence,  and  of  his  or  her  new 
name  and  place  of  residence,  cause  his  or  her  new  name  and  place  of  residence  to  be 
entered  in  such  book,  and  substituted  for  the  former  name  and  place  of  residence." 

Clause  85.  "  That  the  board  of  directors  shall  alone  have  power  to  make  any  entry, 
erasure,  or  alteration  in  '  The  Share  Register  Book,'  and  the  same  shall  be  kept  at  the 
banking-house  of  the  Company,  in  Newcastle-upon-Tyne,  and  shall  not  be  inspected 
without  the  permission  of  the  board." 

Clause  126.  "That  the  trustees  or  trustee  for  the  time  being  of  the  Company,  in 
whom  any  of  the  funds  or  property  of  the  Company  shall  for  the  time  being  be  vested, 
shall  stand  and  be  seised  and  possessed  of  the  same  in  trust  for  the  Company,  and 
shall  apply  and  dispose  of  the  same  in  such  manner  for  the  benefit  of  the  Company  as 
the  board  of  directors  shall,  conformably  to  the  duties  imposed  on  them  by  these 
presents,  from  time  to  time  order  or  direct." 

Clause  127.  "That  the  receipt  or  receipts  in  writing  of  such  trustees  or  trustee 
for  the  time  being  of  the  Company,  in  whom  any  of  the  funds  or  property  of  the 
Company  shall  for  the  time  being  be  vested  for  any  monies  arising  from  such  funds 
or  property,  or  any  of  them,  or  any  part  or  parts  thereof,  or  from  the  sale,  disposition, 
or  conversion  of  such  funds  or  property,  or  any  of  .them,  or  any  part  or  parts  thereof, 
or  for  any  other  monies  which  shall  be  payable  to  such  trustees  or  trustee,  for  or  on 
account  of  the  Company,  shall  effectually  discharge  the  person  or  persons  paying  the 
same  from  being  answerable  or  accountable  for  the  misapplication  or  non-apphcation 
of  the  said  monies,  or  from  being  obliged  or  concerned  to  see  to  the  application  thereof, 
or  to  inquire  whether  any  such  receipt  was  authorised  or  ordered  by  the  board  of 
directors,  or  whether  anv  such  sale  or  disposition,  or  conversion  of  any  part  or  parts 
of  the  funds  or  property  of  the  Company  was  authorised  or  ordered  by  the  board  of 
directors,  or  was  made  at  a  price  authorised  by  the  board,  or  to  mquu-e  whether  the 
persons  or  person  giving  such  receipt  or  receipts,  were  or  was,  at  the  time  of  giving 
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in  the  county  of  Durham,  Gentleman,  have  agreed  to  sell,  and  do  propose  to  transfer, 
unto  George  Pringle  Thew,  of  Newcastle,  in  the  county  of  the  same.  One  Hundred 
Shares,  now  held  by  me,  in  the  capital  stock  of  the  Newcastle,  Shields,  and  Sunderland 
Union  Joint-stock  Banking  Company,  at  the  price  of  Five  Pounds  Five  Shillings  per 
Share.  And  I  hereby  declare,  that  the  said  purchaser  is  of  the  full  age  of  twenty-one 
years,  and  is  not  incapacitated  from  any  cause  whatever,  to  my  knowledge,  from 
entering  into  the  necessary  covenants  in  the  deed  of  transfer.  Witness  my  hand,  this 
twenty-fiist  day  of  August,  1847.  " RiCHARD  Shortridge. 

"  Witness,  Terrot  Glover." 

[705]  This  notice  was  contained  on  the  first  side  of  a  sheet  of  paper,  and  on  the 
second  and  third  sides  of  the  paper,  but  at  the  back  thereof,  the  following  clauses 
were  printed  : — 

"Extracted  from  the  Deed  of  Settlement  of  the  Newcastle,  Shields,  and  Sunder- 
land Union  Joint-stock  Banking  Company." 

Clause  144.  "That  no  person  shall  become  or  be  registered  as  a  shareholder 
without  the  consent  of  the  board  of  directors,  who  may,  on  the  application  of  any 
shareholder  or  other  person  entitled  to  dispose  of  any  shares,  testify  the  same  by  a 
certificate  in  writing,  signed  by  three  of  the  directors,  which  may  be  in  the  form 
following : — 

"  This  is  to  certify,  that  we  the  undensigned,  three  of  the  directors  of  the 
Newcastle,  Shields,  and  Sunderland  Union  Joint-stock  Banking  Company,  upon  the 

the  same,  actually  trustees  or  trustee  for  the  Company,  and  duly  appointed  in  pursuance 
of  these  presents." 

Clause  138.  "That  every  person  for  the  time  being  entitled  to  any  shares  in  the 
capital  of  the  Company  shall,  subject  always  and  without  piejudice  to  the  several 
agreements  and  provisions  herein  contained,  be  entitled  to  be  registered  as  the  holder 
thereof,  or  to  dispose  of  the  same." 

Clause  139.  "That  every  person  applying  to  be  legistered  as  the  holder  of  any 
shaies,  or  to  dispose  thereof,  shall,  if  thereunto  required,  prove  his  or  her  title  thereto, 
to  the  satisfaction  of  the  board  of  directors." 

Clause  144.  (See  the  clause,  p.  705.) 

Clause  145.  (See  the  clause,  p.  705.) 

Clause  146.  "That,  every  such  certificate  of  consent  shall  be  duly  signed,  and 
after  the  proposed  sharehokler  named  therein  shall  have  executed  such  deed  of  covenant 
or  given  such  receipt  as  is  hereinafter  required  on  the  acquisition  of  shares,  it  shall  be 
lawful  for  the  person  or  persons  applying  for  such  certificate  of  consent,  or  for  the 
proposed  shareholder  named  therein,  to  require  that  the  name  of  the  proposed  share- 
holder shall  be  entered  in  'The  Share  Register  Book,' as  the  holder  of  the  shares 
mentioned  in  such  certificate ;  and  after  the  name  of  the  proposed  shareholder  shall 
be  entered  in  '  The  Share  Register  Book,'  the  foi  mer  holder  or  owner  of  the  shares 
mentioned  in  such  certificate,  and  all  persons  claiming  by,  from,  or  under  him  or  her, 
except  the  proposed  shareholder,  shall  not,  so  far  as  regards  the  same  shares,  have  any 
claim  or  demand  whatsoever,  either  upon  or  against  the  Company,  or  the  capital  stock 
or  ett'ects  thereof,  for  or  on  account  or  in  anywise  relating  to  such  shares,  and  shall  be 
free  and  discharged  of  and  from  the  covenants,  agreements,  and  provisions  herein 
contained  in  respect  of  such  shares." 

Clause  147.  "That  every  such  certificate  of  consent  shall  be  deposited  with,  and 
remain  in  the  custody  of  the  board,  of  directors." 

Clause  148.  (See  the  clause,  p.  706.) 

Clause  156.  "That  every  entry,  erasure,  or  other  alteration,  which,  upon  the 
taking,  purchase,  or  acquisition  of  any  shaies  in  the  capital  of  the  Company,  shall 
have  been  made  by  the  board  of  directors  in  'The  Share  Register  Book,'  shall,  as 
between  the  Company  and  the  last  holder  or  holders  of  such  shares,  and  all  persons 
claiming  by,  from,  or  under  him,  her,  or  them,  be  binding  and  conclusive  on  such  last 
shareholder  or  shareholders,  and  all  persons  claiming  by,  from,  or  under  him,  her,  or 
them  ;  and  he,  she,  or  they  shall  not  be  at  liberty  to  dispute  or  call  in  question  the 
validity  of  such  entry,  erasure,  or  other  alteration,  nor  for  the  purpose  of  disputing 
or  calling  in  question  the  validity  of  such  entry,  erasure,  or  other  alteration,  to  inquire 
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application  of  (Dame  aud  description  of  person  or  persons  making  the  application) 
testified  by  his  (or  their)  signing  his  (or  their)  name  (or  names)  in  the  margin  of 
these   presents,    consent   that    the   shares   numbered  respectively,    in  the 

capital  of  the  Company,  shall  be  transferred  to  (name  and  description  and' place  of 
abode  of  pioposed  shareholder),  aud  that  the  name  of  the  said  be  entered 

in  '  The  Share  Register  Book '  of  the  Company,  as  the  holder  of  such  shares.  Dated 
this  day  of 

I"  Three  of  the  Directors  of  the  Newcastle, 
Shields,  aud  Sunderland  Union  Joint- 
stock  Banking  Company." 

Clause  145.  "That,  before  any  such  certificate  of  consent  shall  be  given,  the 
amount  of  the  price  or  sum,  if  any,  to  be  received  for  the  shares  proposed  to  be 
transferred,  shall  be  sent  in  writing  by  the  vendor  to  the  board  of  directors,  who 
shall  enter  the  same  in  a  book  to  be  kept  for  the  purpose,  and  also  all  the  debts  aud 
sums  of  money  whatso-[706]-ever,  which  the  person  or  persons  applying  for  such 
consent  shall  be  indebted  in  or  liable  to  pay  to  the  Company,  either  alone  or  jointly 
with  others,  shall  be  discharged." 

Clause  148.  "  That,  in  case  the  board  of  diieetors  shall  refuse  their  consent  to 
any  transfer  of  shares,  they  shall,  on  the  request  of  the  holder  thereof,  or  other 
person  entitled  thereto,  be  obliged  to  purchase  the  same,  which  they  are  hereby 
authorised  to  do  out  of  the  funds  aud  on  behalf  of  the  Company,  at  a  price  or  sum 

whether  all  the  rules  and  regulations  by  these  presents  required  to  be  observed  and 
attended  to  previously  to  the  making  of  such  eutrj',  erasure,  or  other  alteiatiou  had 
been  duly  observed  and  attended  to  or  not ;  but  if  such  rules  and  regulations  shall 
not  have  been  duly  observed  aud  attended  to,  the  last  holder  or  holders  of  such  shares, 
or  any  person  or  persons  claiming  by,  from,  or  under  him,  her,  or  them,  may  maintain 
any  action  or  suit  to  which  he,  she,  or  they  may  be  entitled  against  any  person  or 
persons  for  any  act,  neglect,  or  default  through  or  by  reason  of  which  such  entry, 
erasure,  or  other  alteration  may  have  been  improperly  made  :  provided,  nevertheless, 
that  no  action  or  suit  shall  be  commenced  against  any  director  or  other  officer  of  the 
Company  for  any  such  act,  neglect,  or  default,  after  the  expiration  of  two  years  from 
the  time  when  such  entry,  erasure,  or  other  alteration  shall  have  been  made." 

Clause  157.  '"That,  previously  to  the  entry  in  'The  Share  Register  Book'  of  the 
Company,  of  the  name  or  names  of  any  person  or  persons  as  a  new  holder  or  holders 
of  anv  shares  in  the  capital  of  the  Company,  it  shall  not  be  necessary  for  the  board 
of  directors  to  inquire  whether  such  shares  have  been  eft'ectually  vested  in  such  person 
or  persons,  or  not,  it  being  the  true  iuteut  aud  meaning  of  these  presents,  that  if  the 
name  of  any  person  should  have  been  improperly  registered  in  '  The  Share  Register 
Book,'  as  the  holder  of  an}'  such  shares,  such  person  shall,  as  between  him  aud  her  and 
the  shareholders  for  the  time  being  of  the  Company,  be  a  shareholder  of  the  Company, 
to  all  purposes  in  respect  of  such  shares ;  and  all  claims  which  the  last  holder  of 
shares,  or  any  per.son  or  persons  claiming  by,  from,  or  under  him  or  her,  may  have 
on  the  same,  shall  be  made  wholly  and  exclusively  upon  or  against  the  new  holder 
of  such  shares,  or  his  or  her  executors  or  administrators." 

Clause  158.  "That  'The  Share  Register  Book '  shall,  as  between  the  Company 
and  every  person  claiming  to  be  a  shareholder  in  respect  of  any  shares,  be  conclusive 
evidence  on  behalf  of  the  Company,  to  shew  whether  he  or  she  is  a  shareholder  in  the 
Company  in  respect  of  such  shares." 

Clause  159.  "That  the  certificate  or  certificates  to  be  delivered  by  the  board  of 
directors  to  every  present  aud  future  holder  of  shares  in  the  capital  of  the  Company, 
shall,  as  between  the  Company  aud  such  shareholder,  be  conclusive  evidence  on 
behalf  of  such  shareholder,  that  he  or  she  is  a  shareholder  of  the  Company  in  respect 
of  the  shares  mentioned  in  such  certificate  or  certificates,  and  such  certificates  shall 
continue  to  be  such  conclusive  evidence  until  such  entry,  erasure,  or  other  alteration 
as  herein  before  is  mentioned  shall  have  been  made  by  the  board  of  directors  in  'The 
Share  Register  Book,'  for  the  purpose  of  making  it  appear  therein  that  the  holder  of 
the  shares  mentioned  in  such  certificate  or  certificates  is  no  longer  entitled  to  such 
shares." 
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per  share  to  be  fixed  by  the  average  of  the  prices  or  sums  given  on  the  ten  next 
preceding  sales  of  shares." 

(Then  followed  a  "  Scale  of  Expenses  incurred  in  Transfers,  for  Stamps 
and  Fees.") 

"N.B.- — When  the  purchaser  is  a  shareholder  and  has  signed  the  deed  of  settle- 
ment, he  is  not  liable  to  the  payment  of  stamps  upon  the  purchase  of  any 
additional  shares." 

The  broker,  at  the  same  time,  delivered  the  seller's  certifieate  to  the  same  clerk, 
and  asked  whether  the  transfer  would  be  accepted,  and  the  broker  left  at  the  Bank 
the  notice  and  certificates.  The  clerk  went  into  the  manager's  room,  and,  coming 
back,  answered  the  broker  in  the  affirmative.  The  money  was  afterwards  paid  by 
the  buyer  on  the  25th  of  August,  and  the  buyer's  broker  applied  to  the  Bank  for 
the  new  certificate  of  his  (the  buyer's)  being  the  holder  of  the  shares.  No  consent 
of  a  board  of  directors  was  given  by  a  board  of  directors  to  Mr.  Thew's  becoming  or 
being  registered  as  a  holder  of  these  shares  ;  but  a  certificate  was  signed  by 
Chapman,  the  managing  director,  not  a  board  but  separately  by  himself,  and 
afterwards  sent  on  by  him  to  Mr.  Brown  and  Mr.  Atkinson  respectively,  who  were 
respectively  directors,  and  who  respectfully  signed  the  same  separately,  at  their 
private  residence, — not  at  any  board, — and  returned  it  to  the  managing  director. 
The  certificate  is  as  follows  : — 

[707]  "The  Newcastle,  Shields,  and  Sunderland  Union  Joint-stock 
Banking  Company. 

"  This  is  to  certify,  that  George  Pringle  Thew,  of  the  town  and  county  of 
Newcastle-upon-Tyne,  Gentleman,  is  a  pioprietor  of  One  Hundred  Shares  in  the 
capital  of  the  Newcastle,  Shields,  and  Sunderland  Union  Joint  stock  Banking 
Company,  as  established  by  the  Deed  of  Settlement;  and  that  the  said  Shares 
stand  in  his  name  in  '  The  Share  Register-book '  as  the  holder  thereof.  As  witness 
our  hands,  at  Newcastle-upon-Tyne,  this  twenty-sixth  day  of  August,  1S47. 

"William  Chapman, Irp,  t  .i,     r>-     <.         c 

"William  Brown,       ^bree  of  the  Directors  of 
"Thos.  ATKINSON,      j        the  said  Company. 
"  Registered, — Chas.  W.  Bennett. 
"  No.  3679  to  3698  inclusive." 

It  was  afterwards  delivered  by  the  bank  clerk  to  the  purchaser's  broker,  who 
handed  it  to  the  purchaser,  and  he  signed  a  receipt,  which  is  in  the  form 
following : — 

"  I,  George  Pringle  Thew,  of  Newcastle-upon-Tyne,  Gent.,  being  a  holder  of  Shares 
in  the  Newcastle,  Shields,  and  Sunderland  Union  Joint-stock  Banking  Company,  and 
having  executed  the  Deed  of  Settlement  of  the  said  Company,  or  a  deed  of 
covenant  to  abide  by  the  rules  and  regulations  of  the  Company,  do  hereby 
acknowledge  that  I  have  received  from  the  board  of  directors  of  the  said  Company 
a  certificate,  numbered  3679  to  3698,  for  One  Hundred  Shares,  lately  held  by 
Richard  Shoitridge,  of  South  Shields,  in  the  county  of  Durham,  Esquire,  in  the 
capital  of  the  Company.  And  I  do  hereby  declare,  that  I  hold  the  said  Shar-es 
in  addition  to  Shar'es  previously  held  by  me  in  the  capital  stock  of  the  Company, 
and  subject  to  the  covenants,  agreements,  and  provisions  contained  in  the  Deed 
[708]  of  Settlement  of  the  Company  in  respect  thereof.  As  witness  my  hand,  this 
twenty-sixth  day  of  August,  1847.  "Geo.  Pkingle  Thew. 

"  Witness  to  the  signing  hei-eof,  William  Dickinson  of, 
J.  F.  Dickinson  &  Co.,  Newcastle-upon-Tyne." 

This  receipt  was  on  a  printed  Form,  which  the  br-oker  had  obtained  fr-om  the 
Bank,  and  was  signed  by  the  pur'chaser  on  the  26th  day  of  August,  1847,  and  was 
thereupon  returned  to  and  kept  by  the  Bank.  The  transfer  was  made  in  the 
register-,  which  was  pr'oduced  in  evidence,  by  the  authority  of  the  managing  directors, 
on  the  day  of  ;  but  such  entry  was  not  made  by  the  authority  of 

any  board  of  director's. 


I 
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On  the  27th  of  July  and  •20th  and  22nd  of  October,  meetings  of  the  board  of 
director  were  held  at  which  the  following  resolutions  were  passed  :— 

"  2/th  of  July,  lt>47.  The  report  prepared  for  the  general  meeting  was  read  and 
approved  of.' 

"  20th  of  October,  1847.  Mr.  Chapman  stated,  that,  in  the  present  unexampled 
state  of  commercial  depression,  he  had  been  under  the  necessity  of  applying  to  the 
Bank  of  England  for  assistance,  and  that  the  sum  of  -50,0001.  had  been  adva°nced  by 
the  Bank  for  three  months,  upon  condition  that  no  transfer  of  shares  shall  be 
allowed  until  the  load  is  repaid.  Mr.  Chapman  also  stated,  that  it  was  necessary 
that  a  call  upon  the  shareholders  shall  be  forthwith  made.  The  subject  was  fully 
considered,  and  it  was  agreed  that  it  should  be  further  considered  at  a  future  meet- 
ing. It  was  resolved,  that  an  adjourned  meeting  of  the  directors  be  held  on  Saturday 
next,  at  one  o'clock  in  the  afternoon,  and  that,  in  the  meantime,  no  transfer  of 
shares  shall  be  allowed." 

"  22nd  of  October,  1847.  Mr.  Chapman  narrated  the  [709]  circumstances  which 
led  to  the  suspension  of  payment  by  the  Bank." 

The  register  was  put  in,  and  it  was  proved  that  this  alteration  in  the  registry  was 
made  on  the  14th  of  January,  1848,  by  a  board  of  directors  when  sitting,  viz.  "The 
consent  of  the  board  of  directors  to  this  transfer  not  having  been  given,  and  this 
entry  having  been  without  their  authority,  the  alleged  transfei-  is  "null  and  void." 
Thew  was  a  shareholder  of  other  shares,  before  and  at  the  time  of  the  sale  by 
the  defendant  The  shares  so  sold  to  Thew  were  part  of  the  200  shares 
originally  held  by  the  defendant,  and  in  respect  of  which  he  signed  the  deed. 
Shortridge  received  the  dividends  of  July,  1847,  in  respect  of  the  shares,  but 
accounted  for  them  to  the  purchaser,  agreeably  with  the  terms  of  his  contract 
with  the  purchaser.  It  was  admitted,  that  for  the  last  five  or  six  years  the  same 
course  as  that  above  described  had  been  always  pursued  on  the  transfer  of  shares,  no 
consent  of  any  board  of  directors  ha\ang  ever  during  that  time  been  given  to  any 
transfer  of  shares.  Many  circulars  were  issued  by  the  directors  to  the  shareholders 
between  the  date  of  the  transfer  to  the  defendant  and  the  alteration  of  the  register 
in  Januarv,  1848  ;  but  no  such  circular  was  sent  to  the  defendant  until  the  7th  of 
January,  1?<48. 

Upon  these  facts  a  verdict  was  taken,  by  consent,  for  the  plaintiff,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him,  on  the  ground  that  he 
was  shewn  not  to  be  a  shareholder  in  Januaiy,  1^48. 

Sir  F.  Thesiger,  in  the  present  term  (January  14),  moved  for  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  improper  reception  of  evidence,  and  also  for  a  rule  nisi 
to  enter  a  verdict  for  the  defendant  upon  the  point  reserved.  The  return  made  in 
March,  1848,  was  improperly  admit-[710]-ted  in  evidence.  The  issue  was,  whether 
the  defendant  was  a  shareholder  at  a  particular  time ;  the  return  went  to  shew  that 
he  was  a  shareholder  at  another  and  different  time.  It  was,  therefore,  no  evidence 
of  the  matter  in  dispute.  The  return  does  not  shew  in  respect  of  what  particular 
shares  the  defendant  was  a  shareholder.  The  defendant  might  have  disposed  of  his 
shares  before  the  24th  of  January,  1848,  and  have  obtained  others  after  that  time, 
and  before  the  second  return. 

Pollock,  C.  B.  We  are  all  of  opinion  that  no  rule  ought  to  be  granted  upon  the 
point  as  to  the  admission  of  the  second  return.  That  return,  coupled  with  the  first 
return  made  before  the  writ  issued,  was  receivable  in  evidence.  Upon  the  other  point 
the  defendant  may  have  a  rule. 

Aldersox,  B.  It  appears  to  me  to  be  clear  that  the  second  return  was  properly 
receivable  in  evidence,  for  that  return,  coupled  with  the  first  return,  had  a  tendency 
to  shew  that  the  state  of  things  which  existed  at  the  time  of  the  first  return  continued 
to  exist  at  the  time  of  the  second.  It  is  relevant  evidence,  as  having  a  tendency  to 
shew  that  the  defendant  continued  the  holder  of  the  shares  which  he  had  in  March, 
1847,  from  that  time  until  and  after  the  month  of  January,  1848,  subject  to  be 
rebutted  by  proof  that  the  registry  was  in  respect  of  different  shares,  acquired  after 
January,  1848. 

Pl.\tt,  B.,  concurred. (a) 

Rule  refused  upon  the  first  point ;  granted  upon  the  other.     

(a)  Parke,  B.,  was  not  present  during  the  argument  upon  the  first  question. 
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The  Attorney-General,  Martin,  and  Unthank,  shewed  cause  in  the  following  Easter 
Term  (May  2  &  6).  The  ques  [711]-tion  is,  whether  the  defendant  was  a  shareholder 
on  the  24th  January,  1848.  That  depends  upon  whether,  in  the  case  of  a  copartner- 
ship, constituted  in  a  particular  form  by  deed  of  settlement,  the  parties  who,  under 
a  delegated  authority,  manage  that  undertaking,  aie  bound  to  pui'sue  strictly  the 
powers  given  by  the  deed  of  settlement.  No  doubt  the  course  pursued  in  this  instance 
had  been  adopted  for  some  years  ;  but  the  practice  of  the  directoi's,  in  violation  of 
the  powers  under  which  they  profess  to  act,  cannot  affect  the  legal  liabilities  of  the 
shareholders.  The  moment  a  Company  of  this  description  varies  from  the  provisions  of 
the  deed,  it  loses  its  character  of  a  quasi  corporation,  and  becomes  an  ordinary  partner- 
ship. It  is  clear,  that  if  a  deed  of  settlement  provides  that  the  directors  shall  not 
accept  bills  of  exchange  on  behalf  of  the  Company,  they  cannot  bind  the  shareholders 
by  accepting  bills.  The  same  principle  applies  here.  The  defendant,  who  was  an 
original  shareholder,  contracted  to  sell  his  shaies,  and  his  name  was  erased  from  the 
register  of  shareholders ;  but,  the  transfer  not  having  been  made  in  strict  compliance 
with  the  teirns  of  the  deed  of  settlement,  he  still  remains  liable  as  a  shareholder.  (They 
then  read  the  8th,  41st,  45th,  83rd,  84th,  85th,  126th,  138th,  139th,  144th,  145th, 
156th,  and  157th  clauses  of  the  deed  of  settlement.)  If  the  defendant  ceased  to  be 
a  shareholder,  Thew,  the  vendee  of  the  shares,  must  be  one  in  his  place.  But  Ness  v. 
Atigas  (3  Exch.  805),  and  Ness  v.  Armstrong  (4  Exch.  21),  are  authoi-ities  to  shew  that 
the  Company  could  not  sue  Thew.  Ex  parte  Morgan,  In  the  Matter  of  the  Vale  of  Neath 
Brewery  (1  Mac.  &  G.  225),  is  in  point.  There  the  deed  of  settlement  of  a  joint-stock 
Company  presci'ibed  the  mode  by  which  a  shareholder,  parting  with  his  shares,  was 
to  be  relieved  from  subsequent  responsibility.  The  directors  of  the  Company,  acting 
on  a  resolution  passed  at  an  extraordinary  general  meeting  [712]  of  the  Company, 
purchased  the  shares  of  a  particular  shareholder  on  certain  terms,  this  transaction  not 
falling  within  the  provisions  of  the  deed  of  settlement.  The  Lord  Chancellor  held, 
that,  undei-  the  circumstances,  nothing  had  been  done  to  bind  the  Company  as  a  body, 
and  that  the  Master,  acting  under  an  order  for  winding  up  the  Company,  was  bound 
to  include  the  shareholder  in  the  list  of  contributories  without  qualification.  The 
principle  of  that  decision  is,  that  these  acts  are  powers  to  be  executed  by  the  directons, 
and,  if  not  done  in  accordance  with  the  terms  of  the  original  contract,  they  are  not 
binding.  Ex  jjarte  Hall,  In  the  Matter  of  the  North  of  England  Joint-stock  Hanking 
C'omp/rm/  (1  Mac.  &  G.  307),  is  an  authority  to  the  same  eflect.  There  a  widow 
possessing  shares  in  a  joint-stock  Company,  as  representing  her  deceased  husband,  in 
whose  name  the  shares  stood,  on  occasion  of  her  second  marriage  assigned  the  shares 
by  deed  to  a  trustee  for  herself,  but  no  transfer  of  the  shares,  according  to  the  provisions 
of  the  deed  of  settlement  of  the  Company,  was  actually  made ;  and  the  Lord  Chan- 
cellor held,  that  the  trustee  was  not  liable  as  contributory,  under  the  Winding-up  Act 
(11  &  12  Vict.  c.  45),  there  being  no  other  evidence  to  shew  that  he  had  in  any  way 
connected  himself  with  the  Company,  except  the  circumstance  that  he  had  com- 
municated to  the  Company  the  fact  of  the  deed  of  assignment,  and  had  received 
dividends,  and  signed  i-eceipts  for  the  same  on  behalf  of  the  widow.  The  pi'inciple  of 
those  decisions  is  the  only  one  applicable  to  cases  of  this  kind.  These  Companies  are 
not  like  ordinaiy  partnerships,  in  which  certain  persons  known  to  each  other  agree 
to  carry  on  a  particular  trade,  but  they  consist  of  an  ever-varying  body,  who  depute 
to  certain  members,  called  directors,  the  power  of  managing  the  aflairs  of  the  Company 
according  to  the  mode  prescribed  by  the  deed  of  settlement.  [713]  Each  individual 
shareholder  has  certain  rights  as  against  the  others ;  one  of  which  is,  that  all  who  join 
the  copartnership  shall  continue  responsible  to  the  common  liability,  unless  they  cease 
to  be  members  by  the  prescribed  means.  In  an  ordinary  partnership,  no  member 
leaving  the  firm  can  substitute  another  in  his  place  without  the  consent  of  the  remaining 
partnei's  ;  but  that  being  inconvenient  in  a  copartnership  of  this  desciiption,  the  deed 
of  settlement  provides  for  the  change  of  members,  and  it  is  only  by  a  compliance  with 
its  terms  that  a  shareholder  can  cease  to  be  a  member.  Here  the  clause  requires  the 
joint  act  of  a  board  of  directors,  and  that  cannot  be  done  by  them  separately  :  Staluvrth 
V.  Inns  (13  M.  &  W.  466).  There  is  uo  hardship  in  the  case;  for  each  member  is 
required  to  execute  the  deed,  and  must,  therefore,  know  to  what  extent  he  binds 
himself.  There  is  equal  strictness  reqtn'red  in  respect  of  powers  of  leasing  and  sale, 
and  numerous  instances  are  to  be  found  in  which  contracts  by  Comp.uiies  have  been 
held  void,  because  the  prescribed  formalities  have  not  been  complied  with  :  Davies  v. 
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Haivkinx  (3  M.  &  Sel.  488),  Moore  v.  Hammond  (6  B.  &  C.  456),  Dim.?fon  v.  The  Liver- 
pool Gas  Light  Company  (3  B.  &  Ad.  125),  Ridley  v.  The  Plymouth  Baking  Company 
(2  Exch.  711),  Alexander  v.  Mackenzie  (6  C.  B.  766).  The  same  rule  has  been  held  to 
to  apply  to  the  charters  of  corporations  :  The  Bailiffs  of  Godmanchester  v.  Phillips  (4  A. 
&  E.  550),  Rex  v.  Langhorn  (4  id.  538).  So  also  in  the  case  of  friendly  societies,  it  has 
been  held  that  their  rules  must  be  strictly  pursued  :  Roberts  v.  Pric,  (4  C.  B.  231). 

Knowles  and  F.   Robinson,  in  support  of  the  rule.     The  cjuestion,  whether  the 
defendant  was  a  shareholder  ou  the  24th  of  January,   1848,  depends  upon   this, — 
whether,  uiidei'  [714]  the  circumstances,  Thew  had  become  a  member  of  the  Company. 
If  Thew  was  a  member  at  that  time,  and  could  have  enforced  a  claim  for  dividends 
against  the  Bank,  it  is  clear  that  the  defendant  had  ceased  to  be  a  shareholder.     The 
objection  raised  to  the  transfer  is,  that  it  was  not  completed  in  strict  accordance  with 
the  provisions  of  the  deed.     But  it  is  admitted  to  have  been  in  compliance  with  the 
customary  mode  which  had  been  long  in  use  before  this  time.     It  has  been  urged, 
that  the  144th  clause  of  the  deed  is  explicit  in  requiring  the  consent  of  the  board  of 
directors,  in  order  to  the  due  and  effectual  registration  of  a  shareholder,  and  that  the 
transfer  here  was  invalid,  inasmuch  as  it  had  not  been  sanctioned  by  an  ordinary 
board  of  directors.     By  the  144th  clause,  it  appears  that  the  certificate  required  under 
that  clause  must  be  signed  by  three  directors,  and  by  the  45th  clause,  it  seems  that 
the  presence  of  two  directors  is  sufficient  to  constitute  an  ordinary  board.     It  is  clear, 
then,  that  the  language  of  the  144th  section  refers  to  the  body  of  directors,  and  not 
to  a  board  or  meeting.     If  Thew  had  made  a  claim  upon  the  Company,  they  could 
not  have  set  up  this  matter  as  a  defence.     He  had  no  means  of  ascertaining  whether 
the  proceedings  were  strictly  regular.     He  had  not  the  opportunity  oi-  power  of  being 
present  at  a  meeting  of   the  directors.     It  may  be   assumed  that  the  shareholders 
assented  to  this  mode  of  transfer,  as  it  had  been  adopted  for  so  long  a  period.     In 
the  cases  of  Ness  v.  Angas,  and  Ness  v.  Armstrong,  the  defendant  had  done  no  act  to 
make  himself  liable.     In  neither  of  those  cases  did  the  defendant's  name  appear  as  a 
registered  shareholder.     Under  the  157th,  15Sth,  and  159th  clauses  certain  matters  are 
to  be  taken  as  conclusive  in  favour  of  the  Company,  between  them  and  the  share- 
holder, and  the  provisions  of  those  clauses  ought  to  be  considered  as  equally  binding 
upon  the  Company.     As  between  the  Company  and  Thew,  therefore,  the  transfer  in 
question  would  be  [715]  valid.     There  cannot  be  two  persons  who  can  be  considered 
as  holders  of  the  same  shares,  and  at  the  same  time;  neither  can  one  person  be  liable 
to  the  Company,  and  another  person  to  the  public.     Thew,  therefore,  was  the  holder 
of  these  shares  at  the  time  in  question,  and  the  defendant  had  ceased  to  be  so.     [They 
also  referred  to  Rex,  v.  The  Inhabitants  of  Birmingham  (8  B.  &  C.  29),  Rex  v.  The 
Inhabitants  of  St.  Gregory  (2  A.  &  E.  99),  and  Cmst  v.  Harris  (1  T.  &  R.  496). 
Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  (July  8)  by  , ,      • 

ROLFE,  B.  This  was  a  scire  facias  against  the  defendant,  as  a  shareholder  m 
"  The  Newcastle,  Shields,  and  Sunderland  Union  Joint-stock  Banking  Company." 

The  plaintitt;  having  recovered  a  judgment  against  the  Company,  sued  out  a  scire 
facias  against  the  defendant  as  one  of  the  members,  and  the  only  question  at  the  trial 
was,  whether  the  defendant  was  a  shareholder  in  the  Company  on  the  24th  of 
January,  1848.  The  jury  having  found  a  verdict  for  the  plaintiff,  a  rule  nisi  to  set 
that  verdict  aside,  and  enter  the  same  for  the  defendant,  was  granted,  and  came  on  to 
be  argued  in  Easter  Term,  before  the  Lord  Chief  Baron,  my  Brother  Piatt,  and 
myself.     There  was  no  dispute  about  the  facts.  i     ,  f    c 

The  deed  of  settlement  by  which  the  Company  was  regulated  bore  date  the  1st  ot 
October,  1836,  and  was  executed  by  the  defendant  as  an  ongnial  shareholder  of  100 
shares.  As  he  was  therefore  certainly  a  shareholder  in  1836,  the  only  question  was, 
whether  he  had  ceased  to  be  so  in  Januaiy,  1848.  To  prove  that  he  had  ceased  to 
be  a  shareholder,  the  defendant  relied  on  the  following  admitted  facts. 

[716]  In  January,  1847,  he  agreed  through  a  broker  to  sell  his  100  shares,  at  hve 
guineas  per  share,  to  one  George  Pringle  Thew.  The  broker,  in  order  to  carry  this 
tale  into  effect,  went  to  the  Bank,  and  there  delivered  to  one  of  the  clerks  a  notice 
dated  the  21st  of  August,  1847,  as  follows  :-(His  Lordship  read  the  notice.)  On  the 
same  paper  on  which  this  notice  was  contained,  several  clauses  from  the  deed  o 
settlement  (viz.  clauses  144,  145,  and  148)  were  printed  together  with  a  scale  o 
expenses  on  transfers.     These  clauses  are  as   follows  :-(His  Lordship   read  them.) 
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The  broker,  together  with  the  notice,  delivered  to  the  clerk  at  the  Bank  the  defen- 
dant's certificate  of  his  100  shares,  and  asked  the  clerk  if  the  transfer  would  be 
allowed.  The  clerk,  on  this,  went  into  an  inner  room,  and  came  out,  saying,  the 
transfer  would  be  accepted.  On  the  25th  of  August,  Mr.  Thew  paid  to  the  defendant 
the  purchase-money  for  the  100  shares ;  and  on  the  next  day  a  certificate  was 
delivered  to  the  broker  and  handed  to  Thew,  in  the  following  words  : — (His  Lordship 
read  the  certificate.)  Chapman,  Brown,  and  Atkinson,  by  whom  this  certificate  was 
signed,  were  three  directors,  but  no  consent  to  the  transfer  was  ever  given  by  a  board 
of  directors,  the  certificate  having  been  first  signed  by  Chapman,  the  managing 
director,  and  afterwards  by  Brown  and  Atkinson  separately,  at  their  private  houses. 
Thew,  on  receiving  the  certificate  from  the  broker,  signed  the  following  receipt : — 
(His  Lordship  read  the  receipt),  which  was  delivered  to  and  kept  by  the  Bank;  and 
soon  afterwards  (the  exact  date  did  not  appear)  the  managing  director  caused  the 
transfer  to  be  entered  in  "The  Share  Register  Book."  On  the  14th  of  January, 
1848,  a  board  of  directors  was  held,  and  by  their  direction  the  transfer  to  Thew  was 
cancelled,  and  the  following  entry  was  made  : — "The  consent  of  the  board  of  directors 
to  this  transfer  not  having  been  given,  ami  this  entry  having  been  made  without  their 
authority,  the  alleged  transfer  is  null  and  void."  [717]  It  was  admitted,  that  for 
the  last  five  or  six  years  all  transfers  of  shares  had  always  been  made  in  this  same 
manner,  without  any  consent  of  a  board  of  directors.  Between  August  and  January, 
several  circulars  were  sent  by  the  board  to  the  shareholders,  including  Thew,  but  no 
such  circular  was  sent  to  the  defendant  before  the  7th  of  January,  1848. 

The  question  on  these  admitted  facts  is,  whether,  on  the  14th  of  Janaary,  1848, 
when  the  transfer  on  the  register  was  cancelled  by  the  board,  the  defendant  was  a 
shareholder  ;  and  this  depends  on  the  question,  whether,  by  what  took  place  in  the 
previous  month  of  August,  the  defendant's  shares  were  etTectually  transferred  to  Thew. 

It  seems  clear  that  there  was  no  transfer  in  the  mode  provided  by  the  deed,  for 
it  expressly  stipulates  that  no  person  shall  become  or  be  registered  as  a  shareholder 
without  the  consent  of  the  board  of  directors.  And  it  is  an  admitted  fact  that  there 
never  was  any  consent  of  a  board  to  the  transfer  in  question.  It  was,  indeed,  eon- 
tended  by  Mr.  Eobinson,  that  the  words,  the  board  of  directors,  in  clause  144,  were 
not  meant  to  designate  a  board,  strictly  so  called,  but  were  synonymous  with  the 
directors,  or  the  body  of  directors ;  and,  in  confirmation  of  this  view  of  the  case,  he 
called  our  attention  to  the  provision  of  clause  4.3,  where  it  appears  that  two  members 
are  sufficient  to  constitute  a  board,  whereas  the  consent  of  the  board  of  directors, 
required  in  clause  144,  is  to  be  signed  by  three  directors,  shewing,  as  he  contended, 
that  the  board  there  referred  to  could  not  be  a  meeting,  not  necessarily  consisting  of 
so  many  as  three  persons.  But  we  cannot  yield  to  this  argument.  Clauses  41  and 
42  define  accurately  what  is  meant  by  a  board ;  and  we  cannot  read  that  word  in  the 
deed  as  having  any  meaning  different  from  that  which  the  parties  themselves  have 
given  to  it.  There  is  nothing  necessarily  inconsistent  in  providing  that  the  board, 
that  is,  a  body  which  may  consist  of  no  more  than  [718]  two,  shall  be  the  parties  to 
decide  whether  the  transfer  shall  or  shall  not  be  allowed,  and  yet  to  require  that  the 
certificate  of  such  consent  shall  be  signed  by  three  directors.  The  certificate  need  not 
be  given  at  a  board.  It  may  be  signed  by  any  three  directors,  testifying  the  consent 
of  the  board  in  the  mode  pointed  out  by  clause  144.  We  are  therefore  of  opinion, 
that  there  certainly  was  no  such  consent  of  a  board  of  directors  as  is  required  by 
clause  144.  It  is  not  necessary  to  give  any  opinion  on  the  point,  whether,  if  three 
directors  had  given  such  a  certificate  as  is  mentioned  in  that  clause,  the  parties  trans- 
ferring and  receiving  the  shares  might  not  have  been  entitled,  according  to  the  true 
construction  of  the  deed,  to  treat  that  certificate  as  conclusive  evidence  that  the 
consent  of  the  board  had  been  duly  given.  It  is  sufficient  for  us  to  say,  that  no  such 
certificate  was  ever  given,  for  that  which  was  given  on  the  26th  of  August,  1847,  is 
in  no  respect  conformable  with  what  is  required  in  clause  144. 

Our  opinion  then  being,  that  no  transfer  of  the  shares  of  Shortridge  was  made  to 
Thew,  in  the  mode  provided  by  the  deed,  the  only  remaining  question  is,  whether 
the  irregular  mode  of  transfer  which  was  adopted  is  efFectual,  though  not  conformable 
to  the  deed.  It  is  not  without  regret  that  we  have  come  to  the  conclusion  on  this 
point  against  the  defendant.  But  it  is  necessary  that  Courts  of  justice  should  act  on 
general  rules,  without  regard  to  the  hardship  which  in  particular  cases  may  lesult 
from  their  application.     This  is  the  case  of  a  joint-stock  Company  regulated  by  deed. 
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All  persous  executing  the  deed  are  bouud  by  whatever  is  done  in  pursuance  of  its 
provisions,  but  they  are  bound  no  farther.  The  original  body  of  shareholders  agreed 
to  trade  in  partnership,  and  they  farther  agreed  that,  by  a  certain  stipulated  mode, 
any  one  of  their  body  might  transfer  his  share  to  another,  to  be  substituted  in  his 
place.  But,  unless  the  steps  pointed  [719]  out  by  the  deed  for  making  such  a  transfer 
have  been  duly  taken,  the  original  body  of  shareholders  remain  partners,  according 
to  the  terms  of  their  deed  of  settlement.  If,  indeed,  a  case  could  be  conceived  where 
all  the  shareholders,  at  a  particular  time,  had  assented  to  a  mode  of  transfer  difl'erenb 
from  that  stipulated  for  in  the  deed,  they  might  be  bound  by  what  they  had  so  agreed 
to.  But  such  a  state  of  things  could  hardly  happen  in  a  joint-stock  Company  like  that 
in  which  the  defendant  was  a  member,  and  certainly  no  such  universal  consent  can  be 
taken  to  have  existed  here ;  for  though  it  is  an  admitted  fact,  that  for  several  years 
past  all  transfers  have  been  made  in  the  mode  in  which  the  defendant  transferred,  or 
purported  to  transfer,  his  shares  to  Thew,  yet  it  by  no  means  follows,  and  indeed  it 
is  improbable,  to  believe  that  this  deviation  from  the  mode  pointed  out  by  the  deed 
was  known  and  assented  to  by  every  shareholder. 

On  these  grounds  we  are  of  opinion  that  Shortridge  never  ceased  to  be  a  share- 
holder, and  therefore  that  the  present  rule  must  be  discharged. 

Eule  discharged. 

[720]  GiXGELL  V.  PuRKiNS.  Jan.  17,  1850. — The  plaintiff  granted  a  lease  to  the 
defendant,  in  consideration  of  a  premium  of  401.,  and,  being  indebted  to  the  defen- 
dant iu  that  amount  for  work  done,  a  settlement  of  accounts  took  place  between 
them,  when  the  defendant  was  allowed  the  401.  in  account,  but  no  monies  in  fact 
passed.  The  plaintiff  having  afterwards  sued  the  defendant  for  371.  4s.,  for  rent, 
and  goods  sold,  the  defendant  claimed  to  set  off  the  401.  as  money  received  for 
bis  use,  on  the  ground  that  it  was  not  expressed  in  the  lease,  and  therefore 
he  was  entitled,  under  the  48  Geo.  3,  c.  149,  s.  24,  and  5.5  Geo.  3,  c.  184,  to 
recover  it : — Held,  first,  that  the  effect  of  those  statutes  is  to  put  leases  for  a 
premium  on  the  same  footing  as  conveyances  upon  a  sale,  so  that  in  all  cases 
where  the  consideration  is  not  expressed  in  the  lease,  the  amount  paid  may  be 
recovered  back  ;  secondly,  that  the  settlement  of  accounts  amounted  to  payment ; 
and,  thirdly,  that,  as  the  defendant  might  recover  back  the  premium  as  money 
received  for  his  use,  he  was  entitled  to  set  it  off  as  a  debt. 

[S.  C.  19L.  J.  Ex.  129.] 

Debt  for  rent,  and  for  goods  sold  and  delivered.  The  defendant  pleaded  (with 
other  pleas)  a  set-off  for  money  had  and  received  by  the  plaintiff  for  the  use  of  the 
defendant. 

At  the  trial,  before  Kolfe,  B.,  at  the  Middlesex  Sittings  after  last  HUary  lerm, 
the  plaintiff  proved  his  claim  for  three  quarters'  rent  of  premises  let  on  lease  to  the 
defendant,  and  also  for  goods  sold,  amounting  together  to  371.  4s.  The  defendant 
sought  to  set  off  the  sum  of  401.  as  money  received  by  the  plaintiff  for  his  use  under 
the  following  circumstances  :— The  plaintiff  had  granted  another  lease  to  the  defendant 
in  consideration  of  a  premium  of  401,  but  this  consideration  was  not  expressed  in  the 
lease  itself,  and  it  was  therefore  contended  that  the  defendant  was  entitled  to  recover 
it  back  under  the  24th  section  of  the  48  Geo.  3,  c.  149,  and  if  so,  to  set  it  oti  The 
401.  was  not  actually  paid  to  the  plaintiff,  but,  he  being  indebted  to  the  defendant  in 
that  amount  for  work  done,  a  settlement  of  accounts  took  place,  when  the  defendant 
was  allowed  the  401.  in  account,  and  the  plaintiff  gave  him  a  receipt  for  the  same, 
though  no  money  in  fact  passed.  It  was  objected,  on  the  part  of  the  plaintitt,  hrst, 
that  the  Stamp  Acts  do  not  require  the  consideration  to  be  stated  in  a  lease  ;  secondly, 
assuming  that  the  defendant  could  recover  back  the  premium  in  an  action  for  money 
had  and  received,  he  must  pursue  that  remedy,  and  could  not  set  it  oH  ;  thirdly,  ttiat 
the  settlement  of  accounts  did  not  amount  to  a  payment  of  the  401,  so  as  to  render  it 
money  received  for  the  defendant's  use.  ,     ,      ■        ^    c   j  f      *i. 

The  learned  Judge  overruled  the  objections,  and  directed  the  jury  to  hnd  for  the 
defendant,  if  they  were  of  opinion  [721]  that  the  parties  agreed  that  the  -^O'-  avowed 
in  account  should  be  considered  as  so  much  money  paid  by  the  defendant  to  the 
plaintiff  as  a  premium  for  the  lease.     The  jury  having  found  for  the  defendant,  leave 
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was  reserved  for  the  plaintiff  to  move  to  enter  a  verdict  for  371.  4s.,  if  the  Court  should 
be  of  opinion  that  the  defendant  was  not  entitled  to  set  ott  the  401. 

Bovill  now  moved  accordingly,  This  is  not  a  case  in  which  the  48  Geo.  3, 
c.  149,  and  55  Geo.  3,  e.  184,  required  the  consideration  to  be  stated  in  the  lease. 
The  55  Geo.  3,  c.  184,  Sched.  part  1,  "Lease,"  imposes  on  a  lease  "granted  in  con- 
sideration of  a  sum  of  money  by  way  of  fine,  premium,  &c.,  and  also  of  a  yearly  rent 
amounting  to  201.  or  upwards,  both  the  ad  valorem  duties  payable  for  a  lease  in  con- 
sideration of  a  fine  only,  and  for  a  lease  in  consideration  of  a  rent  only.''  Then,  under 
the  head  "Lease,"  &c.,  "granted  in  consider.ition  of  a  sum  of  money  by  way  of  fine, 
premium,  &c.,  without  any  yearly  rent,"  there  is  imposed  "  the  same  duty  as  for  the 
conveyance  on  the  sale  of  lands  for  a  sum  of  money  of  the  same  amount."  The  title 
"Conveyance"  in  the  same  schedule  imposes  an  ad  valorem  duty  on  conveyances, 
"  whether  grant,  disposition,  lease,  &c.,  upon  the  sale  of  any  lands ; "  and  there  is  this 
note: — "The  purchase  or  consideration-money  is  to  be  truly  expressed  and  set  forth 
in  words  at  length  in  or  upon  every  such  principal  or  only  deed  or  instrument  of 
conveyance."  That,  however,  relates  only  to  conveyances  upon  sale.  There  is  a 
similar  provision  under  the  title  "Conveyance"  in  the  48  Geo.  3,  c.  149,  but  that  also 
has  no  application  to  leases.  The  24th  section  of  the  48  Geo.  3,  e.  149,  enacts,  "That, 
where  the  full  ptnchase  or  consideration-money  shall  not  be  truly  expressed  or  set 
forth,  it  shall  be  lawful  for  the  purchaser  to  recover  back  from  the  seller  so  much  of 
the  purchase  or  consideration-money  as  shall  not  be  expressed  and  set  forth,  or  the 
whole  thereof,  if  no  part  of  the  same  shall  be  so  expressed  and  set  forth,  either  [722] 
in  an  action  foi'  money  had  and  received  for  the  use  of  the  party  suing  for  the  same, 
or  by  action  of  debt,  bill,  plaint,  or  information."  The  8th  section  of  the  55  Geo.  3, 
c.  184,  enacts,  "that  all  the  powers,  provisions,  clauses,  regulations,  and  directions, 
fines,  forfeitures,  pains,  and  penalties,  contained  in  and  imposed  by  the  several  Acts 
of  Parliament  relating  to  the  duties  hereby  repealed,  and  the  several  Acts  of  Parlia- 
ment relating  to  any  prior  duties  of  the  same  kind  or  description,  shall  be  of  full 
force  and  effect  with  respect  to  the  duties  hereby  granted,"  &c.  In  the  48  Geo.  3, 
c.  149,  Sched.  part  1,  "Conveyance,"  the  same  words  are  used  as  in  the  55  Geo.  3, 
c.  184,  Sched.  part  1,  "Conveyance,"  with  the  exception  of  the  word  "lease,"  which 
has  been  introduced  into  the  latter  Act.  But  under  the  title  "Lease,"  Sched.  part  1, 
in  the  48  Geo.  3,  c.  149,  there  is  no  mention  of  an  ad  valorem  duty,  though  there  is 
under  the  title  "Conveyance"  in  that  Act.  The  22nd  section  of  the  48  Geo.  3, 
c.  149,  enacts,  that  "in  all  cases  of  the  sale  of  any  lands,"  &c.,  "where  a  duty  is 
imposed  on  the  conveyance  thereof  in  the  schedule  hereunto  annexed,  in  proportion 
to  the  amount  of  the  purchase  or  consideration  therein  or  thereupon  expressed,  the 
full  purchase  or  consideration-money  which  shall  be  directly  or  indirectly  paid,  or 
secured,  or  agreed  to  be  paid  for  the  same,  shall  be  truly  expressed  and  set  forth  in 
words  at  length  in  or  upon  the  principal  or  only  deed,"  &c.  And  it  proceeds  to 
impose  a  penalty  on  purchasers  and  sellers  omittitig  so  to  do.  That  section  relates 
only  to  conveyances  upon  a  sale,  and  where  the  consideration-money  is  required  to 
be  expressed  in  words  at  length  ;  and  the  incorporating  clause  of  the  55  Geo.  3, 
c.  184,  relates  to  those  duties  only  which  ai-e  "of  the  same  kind  or  description."  A 
conveyance  upon  a  sale  is  not  of  the  same  kind  or  description  as  a  lease  ;  therefore,  as 
the  enactments  of  the  48  Geo.  3,  e.  149,  lequiring  the  consideration  to  be  expressed, 
do  not  apply  to  leases  in  that  statute,  they  cannot  apply  to  leases  in  the  55  Geo.  3, 
c.  184.  The  48  Geo.  3,  c.  149,  is  incorporated  with  the  55  Geo.  3,  c.  184,  title 
"Leases,"  [723]  only  so  far  as  relates  to  the  ad  valorem  duty,  but  not  with  respect 
to  its  other  provisions  under  the  title  "Conveyance."  [He  cited  Cattle  v.  Gamble 
(5  Bing.  N.  C.  46).] 

Besides,  assuming  that  the  defendant  could  recover  back  the  money,  he  is  not 
therefore  entitled  to  set  it  off,  but  must  pursue  the  remedy  given  by  the  24th  section 
of  the  48  Geo.  3,  c.  149:  Stevens  v.  Evans  (2  Burr.  1153).  That  is  a  penal  statute, 
and  must  be  construed  strictly.  No  debt  exists,  nor  is  there  any  light  to  the  money 
until  it  is  recovered  by  action,  and  consequently  there  is  nothing  which  can  form  the 
subject  of  a  set-off.  Further,  there  has  been  no  payment  of  the  401.,  but  only  a  settle- 
ment of  accounts  between  the  parties,  so  that  no  money  was  received  for  the  defen- 
dant's use.  Lee  v.  Meirett  (8  Q.  B.  820)  decided,  that  a  sum  of  money  allowed  in 
account  by  mistake,  on  a  settlement  between  plaintiff  and  defendant,  when  the  defen- 
dant paid  the  balance  after  deduction  of  that  sum,  could  not  be  recovered  back  in  an 
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action  for  money  had  and  received,  the  sum  allowed  never  having  passed  between  the 
parties  otherwise  than  by  such  allowance.  [Parke,  B.  It  is  difficult  to  see  on  what 
precise  ground  that  case  proceeded,  for  no  reasons  are  given  in  the  judgment.]  In 
Addison  on  Contracts,  p.  78,  it  is  said,  "  If  no  money  has  been  paid,  but  a  sum  has 
been  allowed  by  mistake  on  a  settlement  of  accounts,  the  sum  so  allowed  cannot  be 
recovered  in  an  action  for  money  had  and  received."  [Parke,  B.  (Fade  v.  Wilson 
(1  East,  195)  is  an  authority  to  the  contrary,  and  there  are  other  cases  to  the  same 
eflfect.]  The  earliest  case  is  Jeffs  v.  TFood  (2  P.  Wms.  128),  but  that  is  in  effect  over- 
ruled bv  Lee  v.  Merreft  (8  Q.  B.  820).  [Alderson,  B.  Lee  v.  Merrett  is  at  variance 
with  Lucas  v.  Joiies  (5  Q.  B.  949).] 

Pollock,  C.  B.     There  ought  to  be  no  rule.     The  defendant  is  entitled  to  set  oflF 
this  claim  given   by  the  Stamp  [724]  Acts  against   the  plaintiff's  demand.      The 
55  Geo.  3,  c.  184,  ought  to  be  construed  in  exactly  the  same  way  as  if  the  24th 
section  of  the  48  Geo.  3,  c.   149,  had  been  re-enacted  in  so  many  words;  and  then 
the  question  is,  in  what  manner  ought  it  to  be  construed,  if  we  had  found  it  as  a 
distinct  and  substantive  clause  in  the  55  Geo.  3,  c.  184.     It  appears  to  me  that  we 
ought  to  construe  it  as  requiring  the  consideration-money  to  be  expressed  in  the 
conveyance,   whether  it   be  a  conveyance  upon  a  sale  or  a  lease.     That  is  to   be 
collected  from  the  fact  of  the  schedule  tit.  "  Conveyance  "  expressly  naming  a  ''lease," 
and  the  schedule  tit.  "  Lease  "  referring,  with  respect  to  the  consideration-money,  to 
the  title  "Conveyance."     Then,  under  the  48  Geo.  3,  c.  149,  s.  24,  the  defendant  is 
entitled  to  recover  back  the  consideration-money  not  expressed  in  the  lease,  by  an 
action  for  money  had  and  received,  or  by  debt,  bill,  plaint,  or  information.     It  is 
argued,  that  this  is  a  penal  statute,  and  ought  to  be  construed  strictly.     But  that  is 
not  so.     The  venue  in  the  action  is  not  local,  nor  does  the  general  law  as  to  penal 
actions  attach.     It  is  only  a  statutory  provision  that  money  paid  as  a  consideration 
for  a  lease,  and  not  expressed  in  the  conveyance,  may  be  recovered  back.     Then  it  is 
said,  that  the  money  can  only  be  recovered  by  action,  and  cannot  form  the  subject  of 
a  set-off.     That,  however,  is  taking  a  very  narrow  view  of  the  statute  of  set-off,  and 
certainly  many  of   the  objects  of  that  enactment  would  be  defeated    if   we  were 
to  hold  that  this  is  not  substantially  a  claim  which  may  be  the  subject  of  a  set  off. 
It  was  then  argued,  that  this  money  cannot  be  set  off,  for  no  money  was  actually 
handed  by  the  defendant  to  the  plaintiff,  and  therefore  the  plaintiff  never  received 
any  for  the  defendant's  use.     But  if  the  parties  agreed  that  the  consideration  for  the 
lease  should  be  paid  by  deducting  it  from  the  defendant's  claim  for  work  done,  that 
is  exactly  the  same  thing  as  payment,  and  that  question  was  properly  left  to  the  jury. 
The  recent  deci-sion  in  the  Court  of  Queen's  Bench,  of  Lee  v.  Merreft,  is  relied  on  [725] 
as  an  authority  to  the  contrary.     Now,  what  were  the  precise  circumstances  under 
which  that  case  was  decided  does  not  appear  by  the  report,  nor  does  it  appear  upon 
what  ground  the  Court  came  to  that  conclusion.     They  may  have  determined  not  to 
try  a  right  to  tithes  in  an  action  for  money  had  and  received,  or  they  may  have 
thought,  that  when  the  parties  made  a  settlement  of  that  description,  they  made  it 
with  reference  to  an  existing  agreement,  but  by  which  the  one  party  did  not  mean  to 
be  bound  if  the  other  insisted  upon  leaving  the  matter  open  ;  or  it  may  be  the  Court 
thought,  that,  as  it  was  a  question  of  tithe  and  highway  rate,  the  parties  ought  not  to 
be  concluded  by  some  settlement  which  they  might  have  made,  but  ought  to  enforce 
their  claims  in  the  ordinary  way,  because  it  is  inconvenient  to  discuss  complicated 
questions  arising  out  of  tithe  or  highway  rate  in  an  action  for  money  had  and  received. 
I  am  not,  however,  disposed,  as  that  case  stands,  to  accept  it  as  law,  seeing  thjit  there 
is  a  solemn  decision  of  this  Court,  in  the  case  of  Standish  v.  Ross  (3  Exch.  527),  quite 
inconsistent  with  it.     If  we  were  to  act  on  Lee  v.  Merrett  we  should  be  overruhng 
Standish  v.  Ross,  and  I,  for  one,  am  not  disposed  to  take  that  course.     For  these 
reasons,  I  think  that  the  direction  of  my  Brother  Eolfe  was  right,  and  that  there 
ought  to  be  no  rule.  .  _, 

Parke,  B.  I  am  of  the  same  opinion.  I  think  all  the  objections  untenable.  Ihe 
plaintiff  is  entitled  to  recover  371.  4s.,  unless  the  defendant  is  entitled  to  set  off  the 
401.  which  he  says  he  h:is  paid  the  plaintiff  as  a  premium  for  the  lease.  Ihere  is  no 
doubt,  that,  under  the  48  Geo.  3,  c.  149,  s.  24,  he  might,  if  he  had  paid  it,  recover 
back  the  amount  in  an  action  for  money  had  and  received.  The  hrst  question  then 
is,  whether  he  has  paid  it ;  and  there  appears  to  me  ample  evidence  of  payment.  It 
was  a  question  of  fact  for  the  consideration  of  the  jury,  whether,  when  the  parties 
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agreed  that  the  plaintiff  should  be  in  the  same  situa-[726]-tioii  as  if  he  had  paid  his 
debt  to  the  defendant,  and  the  defendant  had  paid  him  the  401.  as  a  premium  for  the 
lease,  they  did  not  mean  that  those  sums  were  to  be  considered  as  so  much  money 
actually  had  and  received  by  each  party,  although  in  point  of  fact  no  money  passed. 
There  are  numerous  authorities  for  that  position,  both  in  the  books  and  in  practice. 
First,  there  is  the  case  of  Jeffs  v.  JVoud  (2  P.  Wms.  128),  where  the  Master  of  the  ■ 
Rolls  says,  "  It  is  true,  stoppage  is  no  payment  at  law,  nor  is  it  of  itself  a  payment  in  ^' 
equity  ;  but  then,  a  very  slender  agreement  for  discounting  or  allowing  the  one  debt 
out  of  the  other  will  make  it  a  payment,  because  this  prevents  circuity  of  action  and 
multiplicity  of  suits,  which  is  not  favoui'ed  in  law,  much  less  in  equity,"  That  was 
acted  on  in  IVade  v.  irUson,  although  it  was  a  penal  action  ;  and  again  in  Standish  v. 
Boss  (3  Exch.  527),  and  in  Lucas  v.  Jones  (5  Q.  B.  949).  Against  these  authorities  is 
that  of  Lee  v.  Merrett ;  but  upon  what  precise  ground  the  Court  there  decided  that  an 
action  for  money  had  and  received  could  not  be  maintained  to  recover  back  a  sum  of 
money  by  mistake  allowed  in  account,  or  what  were  the  precise  circumstances  of  that 
case,  the  report  leaves  wholly  uncertain.  Most  assuredly  it  cannot  be  considered  as 
an  authority  overruling  the  previous  decisions.  Then  Mr.  Bovill  argued  that  the 
Stamp  Acts  do  not  require  the  consideration-money  to  be  expressed  in  a  lease,  but  he 
has  failed  to  shew  any  such  provision.  Indeed,  it  would  be  strange  if  it  were  so, 
because  persons  might  then  put  the  consideration  in  leases  or  not,  just  as  they  pleased, 
and  consequently  the  duty  imposed  by  the  legislature  would  never  be  paid  at  all. 
The  48  Geo.  3,  e.  149,  is  imported  into  the  55  Geo.  3,  c.  184,  and  the  effect  of  the 
55  Geo.  3,  e.  184,  is  to  put  leases  with  a  premium  on  the  same  footing  as  conveyances 
upon  a  sale ;  so  that,  in  all  eases  in  which  a  premium  is  paid  and  not  inserted  in  the 
lease,  the  amount  paid  may  be  recovered  back.  There  is  no  doubt  that  is  the  true 
construction  of  these  statutes.  The  next-question  is,  [727]  whether  this  sum  can  be 
set  off.  I  am  of  opinion  that  if  it  may  be  recovered  back  in  an  action  for  money  had 
and  received,  the  statute  of  set-off'  enables  the  defendant  to  set  it  off  as  a  debt,  and 
by  so  proceeding  he  waives  the  penalty  and  double  costs.  If  this  had  been  a  penalty, 
there  would  have  been  some  difficulty,  because,  by  the  statute,  a  defendant  can  only 
set  off  a  debt ;  but  this  enactment  must  be  looked  upon  as  remedial  on  behalf  of  the 
party  who  has  paid  his  money,  and  is  not  to  be  treated  as  a  penal  statute.  For  these 
reasons,  I  think,  there  ought  to  be  no  rule. 

Aldekson,  B.,  and  Kolfe,  B.,  concurred. 

Rule  refused. 

Groom  and  Another,  Assignees  of  Francis,  a  Bankrupt  v.  Watts.  Jan.  15,  1850. 
— The  defendant's  wife,  whilst  sole,  made,  as  surety  with  F.,  a  joint  and  several 
promissory  note  payable  to  L.  F.;having  become  embarrassed,  delivered  his  effects 
to  W.  for  the  benefit  of  his  creditors.  The  defendant  applied  to  F.  for  money 
to  take  up  the  note,  vi^hen  F.,  voluntarily,  and  in  contemplation  of  bankruptcy, 
gave  him  an  order  upon  W.  for  the  amount,  which  was  paid  to  the  defendant. 
L.,  in  whose  hands  the  note  was,  refused  to  receive  the  amount  unless  the  whole 
of  F.'s  debt  to  him  was  paid,  and  the  defendant  retained  it  as  an  indemnity.  A  fiat 
in  bankruptcy  having  issued  against  F., — Held,  that  his  assignees  were  entitled  to 
recover  from  the  defendant  the  sum  so  paid  to  him,  as  money  received  for 
their  use. 

[S.  C.  19  L.J.  Ex.  154.] 

Assumpsit  for  money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiffs, 
as  assignees  of  Francis,  a  bankrupt.     Plea,  non  assumpsit. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last  Michaelmas 
Term,  the  following  facts  appeared: — In  March,  1845,  Francis,  the  bankrupt,  and 
Miss  A.  Eicke,  as  a  surety  for  him,  made  their  joint  and  several  promissory  note  for 
2701.,  payable  to  Messrs.  Lazarus  &  Meyer.  In  1846  the  defendant  married  Miss 
Eicke.  In  June,  1848,  Francis  became  embarrassed,  and  placed  his  assets  in  the  hands 
of  one  Wood,  for  the  benefit  of  his  creditors.  In  September,  1848,  the  defendant  first 
became  aware  of  the  existence  of  the  promissory  note,  and  by  his  desire  his  wife 
applied  to  Francis  for  money  to  enable  her  husband  to  take  up  the  note,  which  was 
then  in  the  hands  of  [728]  Messrs.  Lazarus  &  Meyer.     Francis  gave  her  an  order 
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upon  Wood  for  the  sum  of  2701.,  which  was  paid  bv  Wood  to  the  defendant  At 
this  time,  Francis  was  indebted  to  Messrs.  Lazarus  &  Meyer  in  a  larger  amount  and 
they  refused  to  receive  the  2701.,  unless  the  whole  of  Francis's  debt  to  them  was  paid- 
and  the  defendant  kept  the  2701.  as  an  indemnity.  On  the  10th  February,  1849,  a 
fiat  in  bankruptcy  issued  against  Francis  on  his  own  petition.  The  learned  Judge 
told  the  jury  that  the  plaintiffs  were  entitled  to  recover,  if  Francis,  knowing  himself 
to  be  insolvent  and  contemplating  bankruptcy,  voluntarily  gave  the  2701.  to  the 
defendant,  intending  to  favour  him  beyond  other  creditors.  The  jury  having  found 
a  verdict  for  the  plaintiffs  for  2701. — • 

Gurney  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The  assignees 
are  not  entitled  to  recover.  The  defendant  was  not  a  creditor  of  the  bankrupt,  but 
a  mere  agent  for  the  conveyance  of  the  amount  of  the  promissory  note  to  the  holders. 
No  doubt  the  defendant  had  an  interest  in  the  note  being  paid,  because  his  wife  was 
a  party  to  it,  but  the  2701.  was  not  paid  to  him,  but  only  placed  in  his  hands  for  a 
particular  purpose,  and  he  could  not  apply  it  to  any  other.  It  is  the  same  as  if  the 
bankrupt  had  given  the  money  to  his  servant  to  take  up  the  note  with.  [Pollock,  C.  B. 
This  is  a  totally  different  matter:  the  money  was  given  to  the  defendant  to  protect 
him  :  a  servant  is  a  mere  messenger.  Alderson,  B.  This  was  money  had  and  received 
by  the  defendant,  to  the  use  of  the  assignees,  inasmuch  as  it  was  money  handed  over 
by  the  bankrupt  under  such  circumstances,  that  it  was  against  law  that  he  should 
retain  it.] 

Per  Curiam. (a)     There  is  no  ground  for  a  rule. 

Rule  refused. 

[729]  CoBBETT  V.  Sir  George  Grey,  Bart.,  and  John  Hudson.  Nov.  17,  1849; 
Jan.  26,  18.50. — The  removal  of  a  person  from  one  part  of  a  prison  to  another,  in 
which  he  is  not  legally  confined,  is  a  trespa.ss. — The  Secretary  of  State  is  liable 
in  trespass  if  a  person  be  so  removed  under  a  general  order  made  by  him  for  the 
classification  of  the  prisoners,  which  he  had  no  legal  authority  to  make. — Semble, 
that,  under  the  5  &  6  Vict.  c.  22,  prisoners  in  the  Queen's  Bench  Prison,  who  had 
refused  to  file  their  schedules  pursuant  to  an  order  of  the  Insolvent  Debtors  Court, 
were  rightly  placed  in  Class  1  ;  but,  assuming  such  removal  to  be  illegal,  the  stat. 
11  &  12  Vict.  c.  7,  s.  3,  affor'ds  protection  against  an  action  bi'ought  for  the 
improper  removal. — In  an  action  of  trespass  against  two  defendants,  the  plaintiff, 
in  proof  of  the  alleged  acts  of  trespass,  gave  in  evidence  a  return  by  one  defendant 
to  a  writ  of  habeas  corpus,  in  which  that  defendant  stated,  that  he  had  committed 
the  acts  in  question  in  obedience  to  certain  orders  made  by  his  co  defendant.  The 
defendants  thereupon  called  in  aid  the  evidence  contained  in  that  document  in 
support  of  ceitain  pleas  of  justification  : — Held,  that  the  return  was  evidence  for 
the  defendants  in  support  of  their  pleas,  and  also  against  them  in  proof  of  the 
trespass. — An  attachment  issued  by  the  Court  of  Chancery  against  a  person,  for 
a  contempt  for  non-payment  of  costs,  is  evidence  in  support  of  an  averment  in  a 
plea  that  he  was  committed  by  reason  of  a  contempt  of  the  Coui't  of  Chancery. — 
A  plea  in  bar,  justifying  undei'  a  statute  which  affords  a  defence  arising  subse- 
quently to  the  commencement  of  the  action,  is  good  after  vei'dict.— A  Judge 
before  whom  the  cause  was  tried  may  grant  a  certificate,  under  the  4  Ann.  c.  l(i, 
s.  5,  that  the  defendant  had  reasonable  ground  for  pleading  certain  pleas,  although 
the  order  be  made  ex  parte,  and  after  the  taxation  of  costs  has  commenced. 

[S.  C.  1  L.  M.  &  P.  383 ;  19  L  J.  Ex.  137.] 

Trespass  for  assault  and  false  imprisonment.  The  declaration  stated,  that  the 
defendants  assaulted  the  plaintifi',  and  compelled  him  to  go  from  and  out  of  a  certani 
room  in  the  Queen's  Prison,  called  No.  2,  where  he  was  of  right  lodged,  to  and  along 
divers  passages,  &c.,  into  another  part  of  the  prison  more  confined,  dark,  and 
in.salubrious,  being  part  of  the  said  Queen's  Piison  limited  by  law  as  a  prison  or  place 
for  the  separate  confinement  of  debtors  remanded  by  the  Commissioners  of  the  Court 
for  the  Relief  of  Insolvent  Debtors,  on  the  ground  of  fraud  or  for  refusing  to  file  a 
schedule  of  their  property,  and  which  debtors  were  there  called  Class  No.  1 ;  and  that 

(a)  Pollock,  C.  H.,  Alderson,  B.,  and  Piatt,  B. 
Ex.  Div.  X.— 45 
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the  defendants  then  imprisoned  the  phiintiff,  and  detained  him  as  a  prisoner  of  the 
said  class  in  the  said  prison  and  said  place,  amongst  the  said  first  class  of  prisoners, 
separate  and  apart  from  his  lawful  fellows  and  friends,  &c.,  whereby  &c.  the  plaintiff 
was  put  to  certain  expenses  to  procure  his  release,  &c. 

The  defendants  pleaded,  first,  not  guilty  "by  statute,"  upon  which  issue  was 
joined  ;  secondly,  that  before  and  at  the  time  when  &c.,  the  defendant  Sir  G.  Grey 
[730]  was  one  of  her  Majesty's  Principal  Secretaries  of  State,  and  that  the  defendant 
J.  Hudson  was  keeper  of  the  Queen's  Prison  ;  that,  after  the  passing  of  the  5  &  6  Viet, 
c.  23,  and  on  &c.,  Sir  G.  Grey,  then  being  one  of  her  Majesty's  Principal  Secretaries 
of  State,  made  certain  rules  for  the  government  and  regulation  of  the  said  Queen's 
Prison,  having  regard,  amongst  other  things,  to  the  classification  of  the  prisoners 
therein,  by  virtue  of  and  in  obedience  to  the  piovisions  of  the  said  Act  of  Parliament ; 
and  then  also  subscribed  a  certificate  that  the  same  also  were  tit  to  be  enforced,  one 
of  which  said  rules  was  as  follows  :  that  is  to  say  :  "The  Keeper.  He  shall  place  in 
Class  1  any  debtor  adjudged  to  be  discharged  at  some  future  period  on  the  ground  of 
fraud,  or  any  other  debtor  who  does  not,  according  to  the  Act  1  &  2  Vict.  c.  110,  file 
a  schedule  of  his  property  ;"  and  a  certain  other  of  which  rules  was  as  follows  :  that 
is  to  say,  "Prisoners  of  the  first  class,  debtors  adjudged  to  be  discharged  at  some 
future  period,  and  debtors  who  do  not,  according  to  the  Act  1  &  2  Vict.  c.  110,  file 
a  schedule  of  their  property — they  shall  be  strictly  confined  to  the  divisions,  rooms, 
and  ward  appropriated  to  them,  and  shall  not  be  permitted  to  hold  any  communication 
with  piisoners  of  any  other  class."  The  plea  then  proceeded  to  aver,  that,  after  the 
passing  of  the  1  &  2  Vict.  c.  110,  and  after  it  came  into  operation,  and  before  the 
time  when  &c.,  the  plaintifT  was  committed  to  a  certain  prison,  to  wit,  her  Majest}''s 
Pi'ison  of  the  Fleet,  by  leason  of  a  contempt  of  her  Majesty's  High  Court  of  Chancery 
committed  b}'  the  plaintifT,  in  not  paying  to  one  Jesse  Oldfield  the  sum  of  411.  3s.  9cl. 
costs,  before  then,  to  wit,  on  the  day  and  year  last  aforesaid,  ordered  by  the  said 
Couit  of  Chancery  to  be  paid  by  him  the  said  plaintiff  to  the  said  Jesse  Oldfield,  who 
was  the  plaintiff  in  a  suit  then  depending  in  the  said  Court  of  Chancery,  and  in 
which  the  said  William  Cobbett  the  now  plaintiff  was  defendant,  and  wherein  the 
said  [731]  Jesse  Oldfield  was  plaintiff,  and  one  B.  James  was  defendant,  by  original 
and  supplemental  bills  ;  that  the  plaintiff  continued  a  prisoner  in  the  said  Fleet  Prison 
until  the  7th  of  November,  1842,  when,  in  pursuance  of  the  5  &  6  Vict.  c.  22,  he  was 
duly  transferred  to  the  Queen's  Prison  ;  that,  shortly  before  the  time  when  &c.,  Jesse 
Oldfield  obtained  a  vesting  order  against  the  plaintiff,  under  the  1  &  2  Vict.  c.  110, 
and  the  plaintiff  was  ordered  by  the  Insolvent  Court  to  file  his  schedule  as  an 
insolvent  within  fourteen  days ;  that  he  did  not  file  such  schedule  in  obedience  to 
the  said  order ;  whereupon  the  defendant  Hudson,  so  being  the  keeper  of  the  said 
Queen's  Prison  as  aforesaid,  and  well  knowing  the  premises,  and  having  regard  and 
with  a  view  to  the  clas.sification  of  the  prisoners  in  the  said  Queen's  Prison,  by  virtue 
of  and  in  obedience  to  the  said  rules  so  made  by  the  said  defendant  Sir  G.  Grey  as 
aforesaid,  and  in  order  to  put  the  same  in  force,  afterwards  and  just  before  the  said 
time  when  t^'c,  required  the  plaintiff  to  go  and  remove  from  and  out  of  the  said  room 
No.  2,  in  the  Queen's  Prison,  in  which  the  plaintiff  then  was  lodged,  into  a  certain 
other  part  of  the  said  prison  appropriated  by  law,  and  by  the  said  rules  so  made  by 
the  said  defendant  Sir  G.  Grey  as  aforesaid,  to  prisoners  of  the  first  class  ;  that  the 
plaintiff  refused  to  go  &c. ;  whereupon  the  defendant  J.  Hudson  molliter  manus 
imposuit,  as  he  lawfully  might,  for  the  purpose  of  removing  the  plaintiff,  which  ai'e 
the  said  trespasses,  &c.     Verification. 

To  this  pica  the  plaintiff  replied,  bj'  admitting  the  respective  characters  of  the 
defendants  and  the  existence  of  the  rules,  and  that  the  plaintiff  was  required  to  remove 
from  the  said  room,  and  his  refusal  to  do  so,  and  de  injuria  absque  residuo  causa;, 
concluding  to  the  country  ;  upon  which  replication  issue  was  joined. 

The  defendants  pleaded,  thirdly,  a  justification  under  the  11  &  12  Vict.  c.  7,  s.  3, 
which  enacts,  "  That  this  Act  shall  be  and  is  hereby  declared  to  be  a  full  and  complete 
[732]  indemnity  and  discharge  to  her  Majesty's  Secretary  of  State  and  to  the  keepei' 
of  the  Queen's  Prison  respectively,  and  to  all  peisons  acting  under  his  or  their 
authority  and  control,  for  all  things  heretofore  done  or  permitted  to  be  done  by  the 
said  Secretary  of  State,  or  by  the  said  keeper  or  other  persons,  in  regard  to  the 
classification  of  the  prisoners  in  the  Queen's  Prison,  and  that  the  same  shall  not  be 
questioned  or  impeached  in  any  court  of  law  or  equity  whatsoever,  to  the  prejudice  or 
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detriment  of  the  said  Secretary  of  State  or  the  keeper  of  the  Queen's  Prison,  or  any 
persons  acting  under  his  or  their  authority  and  control."  The  plea  then  stated  the 
making  of  the  rules,  &c.,  and  averred  that  the  several  acts  alleged  to  have  been  done 
were  done  by  the  defendants  in  regard  to  the  classification  of  the  prisoners  in  the 
Queen's  Prison,  and  not  otherwise.     Verification. 

To  this  the  plaintift"  replied  by  traversing  that  the  several  acts  were  done  in  regard 
to  the  classification  in  the  Queen's  Prison,  concluding  to  the  country  ;  upon  which 
issue  was  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sittings  after  last  Hilary  Term, 
the  plaintiff  gave  in  evidence  a  return  to  a  writ  of  habeas  corpus,  which  writ  called 
upon  the  defendant  Hudson  to  bring  up  the  plaintiff,  and  to  shew  cause  why  the 
plaintiff  was  taken  and  placed  on  the  criminal  side  of  the  Queen's  Bench  Prison,  being 
a  prison  for  debtors  remanded.  The  return  stated,  that  the  plaintiff  was  in  the 
custody  of  the  defendant  Hudson,  in  obedience  to  a  warrant  of  Lord  Denman,  C.  J., 
directed  to  the  warden  of  the  Fleet  Prison,  under  the  5  &  6  Vict.  c.  22,  s.  2  :  that,  on 
the  11th  of  June,  1810,  the  plaintiff  was  brought  to  the  bar  of  the  Court  of  Exchequer, 
at  Westminster,  and  by  order  of  the  Court  committed  to  the  said  warden's  custody, 
the  said  order  having  been  made  in  a  suit  of  ./.  Oldfield  v.  W.  Cohhett  and  Others.  The 
order  was  set  out,  and  it  was  then  stated,  that  the  plaintiff  was  di.scharged  out  [733] 
of  custody  as  to  the  said  contempt  by  an  order  of  the  Court  of  Chancery  of  the  1.3th 
of  January,  1845  ;  and  further,  that,  on  the  16th  of  June,  1840,  a  writ  of  attachment 
was  left  with  the  said  warden,  i.ssued  out  of  Chancery,  against  the  plaintiff,  for  a 
contempt.  The  indorsement  on  this  writ  was  "  for  not  paying  to  J.  Oldfield  411.  3s.  9d. 
costs.  The  return  then  stated,  that,  on  the  4th  of  December,  1847,  the  defendant 
Hudson  received  an  order  of  the  Court  of  Lisolvent  Debtors,  whereby  the  said  plaintiff 
was  ordered  to  file  his  schedule  within  fourteen  days,  of  which  the  plaintiff  had  due 
notice,  and  did  not  file  such  schedule  as  required.  The  return  concluded  in  the 
following  manner: — "  And  I  further  certify  and  return,  that  by  virtue  of  the  statute 
in  such  case  made  and  provided,  certain  rules  for  the  government  and  regulation  of 
the  said  Queen's  Prison  were,  after  the  passing  of  the  said  last-mentioned  statute,  duly 
made  by  one  of  her  Majesty's  principal  Secretaries  of  State,  who  subscribed  a  certificate 
that  such  rules  were  tit  to  be  enforced  ;  and  such  rules  were  duly  laid  before  Parlia- 
ment, pursuant  to  the  provisions  of  the  said  statute,  and  the  same  on  the  4th  day  of 
December  were  and  still  are  in  force  and  binding  upon  me  the  said  keeper  and  the 
other  officers  of  the  said  prison  and  upon  the  prisoners  confined  therein  ;"  and  that 
one  of  the  said  rules  was  and  is  as  follows  :  "  He  (meaning  the  said  keeper)  shall  place 
in  Class  1  any  debtor  adjudged  to  be  discharged  at  some  future  period  on  the  ground 
of  fraud,  and  any  debtor  who  does  not,  according  to  the  Act  1  &  2  Vict.  c.  110,  file 
a  schedule  of  his  property  ; "  wherefore,  inasmuch  as  the  said  \V.  Cobbett  had  not,  as 
hereinbefore  set  forth,  filed  a  schedule  of  his  property,  pursuant  to  the  said  last- 
mentioned  statute,  I  did  on  the  24th  day  of  the  said  month  of  December,  being  more 
than  fourteen  days  after  he  had  received  the  said  notice  in  writing  of  the  said  order, 
place  him  in  the  said  Class  1,  and  still  detain  him  there,  for  the  cause  aforesaid,  as  by 
the  said  rules  I  was  and  am  bound  to  do,  &c. 

[734]  It  did  not  appear  that  any  force  had  been  exercised  to  compel  the  removal 
of  the  plaintiff  from  his  room  in  Class  2  to  Class  1,  but  merely  that  he  had  been 
ordered  by  the  govei-nor  of  the  prison  to  remove,  and,  after  some  remonstrance,  had 
done  so. 

On  the  part  of  the  defendants  it  was  contended,  that  the  return  established  the 
justification  set  forth  in  the  special  pleas,  and  that  no  assault  had  been  proved,  and 
that  trespass  would  not  lie.  The  Lord  Chief  Baron  directed  a  verdict  to  be  entered 
for  the  defendants  upon  all  the  issues. 

The  plaintiff  in  person,  on  a  subsequent  day,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  also  for  judgment  non  obstante  veredicto  on  the 
special  pleas.     Against  which,  in  Michaelmas  Term  last  (Nov.  17), 

The  Attorney-General,  M.  D.  Hill,  and  VVelsby,  shewed  cause.  First,  an  action 
of  trespass  will  not  lie  for  the  improper  removal  of  a  prisoner  from  one  part  of  a  prison 
to  another,  where  the  prisoner  is  lawfully  in  the  custody  of  the  keeper  of  the  prison. 
Such  a  removal  may  be  an  abuse  of  authority,  but  trespass  is  not  the  proper  remedy 
for  it.  An  action  on  the  case  might  possiljly  lie.  With  regard  to  the  defendant  Sir 
George  Grey,  this  action  cannot  be  maintained  against  him,  for  he  did  not  in  any  way 
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personally  interfere.  He  merely  signed  certain  rules,  and  certified  that  they  were 
proper  for  the  regulation  of  the  prison,  under  which  persons  answering  a  certain 
description  were  to  be  placed  in  the  class  to  which  the  plaintiff  was  afterwards  removed  ; 
but  there  was  no  act  done  by  him.  He  cannot  be  considered  as  a  trespasser  by 
relation.  [Parke,  B.  The  plaintiff"  will,  no  doubt,  contend  that  the  orders  are 
altogether  void.]  If  the  defendant  has  put  a  wrong  construction  upon  the  Act  of 
Parliament  under  which  he  bona  fide  intended  to  act,  he  will  not  be  liable  [735]  in 
trespass.  He  has  not  done,  or  ordered  to  be  done,  anything  directly  relating  to  the 
plaintiff.  [Parke,  B.  Suppose  I  order  mv  servant  to  take  into  custody  all  persons 
who  may  come  upon  my  land,  should  I  not  be  liable  in  trespass  to  any  one  of  them, 
if  improperly  arrested  J]  The  Act  of  the  5  &  6  Vict.  c.  22,  cast  the  defendant  under 
the  obligation  to  make  these  rules.  [Parke,  B.  That  is  provided  these  were  made 
according  to  the  Act.]  Moreover,  the  making  of  the  rules  by  him  was  proved  only 
by  the  return  to  the  habeas  corpus,  put  in  by  the  plaintifl'',  which,  for  this  pui'pose, 
was  no  evidence  for  the  plaintiff. 

Next,  the  second  plea  was  supported  by  the  evidence  contained  in  the  I'eturn, 
which  the  plaintiff'  himself  gave  in  evidence.  The  Lord  Chief  Baron  properly  ruled 
that  the  statements  in  it  were  some  evidence  of  other  facts  than  those  upon  which  the 
plaintiff'  relied ;  that,  being  in  evidence,  it  was  evidence  for  the  defendants.  The 
plea  states,  that  the  plaintiff"  was  committed  for  a  contempt  in  not  paying  a  certain 
sum.  Now,  an  attachment  for  non-payment  of  costs  is  clearly  a  commitment.  It  is 
process  in  execution:  Cohhitl  v.  Hinhon  (13  Q.  B.  497).  [Alderson,  B.  There  is 
evidence  that  a  man  is  in  custody,  and  that  he  is  so  under  an  attachment.  The 
attachment,  therefore,  is  a  commitment  in  such  case,  for  that  accounts  for  his  being 
in  custody.]  The  detainer  under  it,  at  all  events,  is  evidence  of  a  commitment : 
Watson's  Sheriff,  p.  547. 

With  respect  to  the  third  plea,  the  verdict  was  clearly  right  on  the  issue  joined 
upon  it.  And  although  it  may  be  suggested  that  it  is  pleaded  in  bar,  and  not  to  the 
fuither  maintenance  of  the  action,  (the  Indemnity  Act  having  been  passed  since  the 
commencement  of  the  action),  that  is  no  objection  after  verdict ;  the  Court  are  bound, 
nevertheless,  to  give  such  judgment  as  upon  the  whole  record  appears  proper  :  Le  Ikd 
V.  Fapillon  (4  East,  502).  [Pai'ke,  B.  The  case  of  Allen  v.  Hopkina  (1.3  M.  &  W.  94) 
is  to  the  [736]  same  eff'ect.]  If,  then,  either  of  the  special  pleas  be  good,  and  an 
answer  to  the  action,  the  Court  will  not  give  judgment  non  obstante  veredicto  upon 
the  other. 

The  plaintiff  in  person  appeared  in  support  of  the  rule,  and  cited  the  following 
cases:  Perkin  v.  Produr  (2  Wils.  383),  Herring  v.  Hudson  (3  E.xch.  107),  Bryiint  v. 
Clutton  (1  M.  &  W.  408),  and  Smith  v.  Bmichkr  (2  Str.  993). 

Parkk,  B.  In  this  case  application  is  made  for  a  new  trial,  on  the  ground  of 
misdirection  by  the  Lord  Chief  Baion.  The  imputed  misdirection  has  reference  to 
the  plea  of  the  genei'al  issue  and  to  the  two  special  pleas.  The  fii'st  special  plea 
justifies  the  removal  of  Mr.  Cobbett  to  the  place  of  custody  No.  1,  where  fraudulent 
bankiupts  and  others  are  confined  under  Sir  George  Grey's  regulations,  and  under 
the  provisions  of  the  Act  of  Parliament.  It  is  contended  by  Mi'.  Cobbett,  that  there 
was  evidence  in  this  case  to  shew  that  Sir  George  Grey  as  well  as  Mr.  Hudson  ought 
to  have  had  a  verdict  against  him  upon  the  plea  of  not  guilty,  and  that  the  second 
plea  of  justification,  which  states  that  the  plaintiff"  was  in  custody,  being  committed 
by  reason  of  a  contempt,  is  not  proved,  inasmuch  as  that  plea  treats  the  instrument  in 
respect  of  which  he  was  in  custody  as  an  attachment. 

The  first  question,  therefore,  in  this  case  is,  whether  there  was  evidence  to  go  to 
the  jury  upon  which  they  ought  to  have  found  the  defendant  Sir  George  Grey  guilty 
upon  the  plea  of  not  guilty.  I  think  that,  upon  the  whole  case,  there  was  such  evidence, 
and  therefore  there  must  be  a  new  trial,  unless  the  Attorney-General  will  consent 
that  the  verdict  be  entered  generally  for  the  plaintiff  on  the  plea  of  not  guilty.  The 
removal  of  a  person  from  one  part  of  a  prison  to  another,  in  which  by  law  he  ought 
not  to  be  confined,  is  prima  facie  a  trespass.  Was  the  [737J  defendant  Sir  George 
Grey  guilty  of  this  1  Now,  in  older  to  make  out  that  position,  the  rules  and  regulations 
of  the  prison,  which  were  made  under  the  stat.  5  &  6  Vict.  c.  22,  were  given  in  evidence. 
By  those  rules  and  regulations  it  is  ordered,  that  the  keeper  of  the  Queen's  Prison  shall 
confine  in  Class  No.  1  all  persons  who  have  been  remanded  for  not  filing  their  schedule 
pursuant  to  an  order  of  the  Insolvent  Court.     All  persons  of  that  description  are  ordered 
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to  be  confined  in  that  place  ;  and,  assuming  the  plaintiff  to  fall  under  that  description, 
I  think  Sir  George  Grey  has  ordered  him  to  be  confined  in  that  place,  and  he  must  in 
fact  shew  that  he  was  authorised  to  do  so.  The  only  evidence  in  the  case  is  the 
regulations  that  Sir  George  Grey  has  made  for  the  prison,  by  which  one  class  of 
persons,  consisting  of  those  who  have  not  filed  their  schedule,  are  to  be  so  confined. 
There  is  no  evidence  that  the  plaintiff' answers  that  description.  The  only  evidence 
against  Sir  George  Grey  is  the  pioduction,  on  the  part  of  the  plaintiff',  of  "the  return 
of  the  other  defendant  to  the  writ  of  habeas,  in  which  are  contained  certain  statements, 
which  would  be  no  evidence  against  Sir  George  Grey,  though  they  would  be  against 
Mr.  Hudson.  If  the  case  had  stopped  there,  and  Sir  George  Grey  had  made  no  use 
of  the  return,  I  thiidc  he  would  have  been  entitled  to  a  verdict  upon  the  plea  of  not 
guilty,  though  Mr.  Hudson  must  have  had  a  verdict  against  him  upon  that  plea,  because 
there  would  have  been  no  legal  proof  of  the  plaintiff' falling  within  that  description  of 
persons  who  were  ordered  to  be  confined  in  Class  No.  1.  But  the  return  being  put  in 
on  the  part  of  the  plaintiff',  not  merely  for  the  purpose  of  proving  that  the  defendant 
Hudson  had  the  plaintiff' in  his  custody,  but  to  prove  the  truth  of  some  of  the  statements 
in  that  return,  the  whole  of  that  return  is  made  evidence  against  the  plaintiff'  for 
Mr.  Hudson.  There  is  a  discussion  upon  this  subject  in  Mr.  Phillipps'  very  able  work 
upon  Evidence,  at  page  344,  in  which  he  gives  his  opinion  upon  the  effect  of  the 
admission  of  a  [738J  document  against  a  part}'.  According  to  the  strict  rules  of  law, 
he  says,  the  proper  course  is,  to  permit  the  other  party  to  use  the  statements  made  in 
it  in  his  favour,  so  far  merely  as  they  may  qualify  the  statements  made  against  him, 
to  explain  them,  and  may  shew  that  they  do  not  bear  the  construction  against  him 
which  has  been  put  upon  them.  But  there  is  no  doubt  that  the  rule  of  law  has  been 
considered  as  going  much  beyond  that  in  every  respect,  and  that  those  portions  of  the 
contents  of  such  an  instrument  which  are  in  the  defendant's  favour,  become  equally 
evidence  as  those  portions  which  are  adverse  to  him ;  not  only  so  far  as  to  qualify  the 
adver-se  statements,  and  to  shew  that  they  ought  not  to  be  understood  in  a  sense 
affecting  him,  but  even  to  entitle  him  to  the  benefit  of  such  portion  of  the  contents  of 
the  instrument  as  consists  of  facts  which  are  irrespective  of  any  such  qualification. 
That  has  been  considered  to  be  the  law,  and  it  is  put  upon  that  foundation  by 
Mr.  Justice  Chambre,  in  Hoe  v.  Feirars  (2  B.  &  P.  54S),  in  which  he  says  that  the 
effect  of  off'ering  that  kind  of  testimony, — as,  for  instance,  in  the  case  of  an  answer  in 
Chancery,— is  to  make  the  man  a  witness  in  the  cause,  and  to  waive  the  objection  to 
the  competency  of  his  testimony.  Therefore  he  gives  it  as  his  opinion,  that  all  the 
statements  contained  in  an  answer  in  Chancery  are  evidence  when  they  are  statements 
of  fact,  pro\ided  they  be  such  statements  as  would,  if  they  came  from  the  mouth  of  a 
witness,  be  admissible  in  evidence.  That  being  so,  I  take  it  that  it  must  now  be 
considered  as  established  law,  that,  by  putting  in  such  statements,  the  party  is  made 
a  competent  witness  for  himself  and  for  his  co-defendant  also  ;  consequently.  Sir  George 
Grey  had  a  perfect  right  to  use  all  the  statements  contained  in  the  return,  the  return 
being  offered  as  a  proof  of  the  truth  of  some  of  those  statements.  If  so,  Su'  George 
Grey  uses  the  return  to  make  out  his  own  special  plea  of  justiti-[739]-cation  ;  but  I 
think  he  cannot  do  so  without  making  out  a  case  against  himself  upon  the  general 
issue.  Therefore,  taking  all  the  evidence  together,  I  think  there  was  evidence  against 
Sir  George  Grey  upon  the  general  issue,  upon  which  he  might  be  held  liable,  as 
unquestionablv  there  was  evidence  against  the  defendant  Hudson. 

The  second  question  is,  whether  the  statements  contained  in  this  return,  (which 
are  as  much  evidence  in  the  cause  as  if  they  had  come  from  a  witness,)  are  evidence 
in  support  of  the  statements  contained  in  the  plea  of  justification.  The  plaintiffs 
objection  is,  that  he  is  stated  to  have  been  originally  in  the  custody  of  the  warden  of 
the  Fleet ;  that  he  was  committed  by  reason  of  a  contempt  m  not  paying  a  certain 
sum.  That  is  the  averment  in  the  plea.  The  proof  is,  not  that  he  was  commuted  by 
a  formal  committal  to  prison,  bv  being  brought  to  the  bar  and  committed,  but  that 
he  was  taken  into  the  custodv'of  the  warden  by  virtue  of  a  writ  of  attachment  issuea 
and  directed  to  the  warden,  which  was  the  process  of  execution  under  whicH  the 
warden  had  him  in  custody.  I  had  some  little  doubt  (more  than  I  have  at  present) 
at  the  commencement  of  this  discussion,  whether  the  plea  was  supported;  but  i 
believe  my  learned  Brothers  are  clearly  of  opinion  that  it  was  in  point  of  law  a 
commitment,  and  I  concur  in  that  opinion.  It  is  so  considered  in  the  statute  tor  the 
removal  of  the  prisoners,  which  says,  that  the  warden  of  the  Fleet  shall  turn  over  to 
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the  keeper  of  the  Queen's  Prison  all  persons  in  his  custod}',  with  their  "  warrants  of 
commitment."  It  has  been  decided  by  the  Court  of  error,  in  Cobbett  v.  Uudson 
(13  Q.  B.  497),  that  this  proceeding,  which  is  a  process  of  attachment  for  the  non- 
payment of  costs,  answers  the  description  of  a  warrant  of  commitment  under  the 
statute,  so  as  to  authorise  the  turning  over  the  defendant  to  the  custody  of  the  keeper 
of  the  Queen's  Prison.  That  being  so,  it  seems  to  me  that  the  only  objection  to  this 
plea  is  removed,  and  [740]  it  must  be  considered  as  proved.  I  therefoie  think  there 
ought  to  be  no  new  trial,  upon  the  condition  that  the  Attorney-General  consents  to 
enter  the  verdict  for  the  plaintiff,  upon  the  plea  of  not  guilty.  The  verdict  will  be  for 
the  defendants,  upon  the  second  and  third  pleas. 

The  only  remaining  question  is,  whether  these  pleas  are  bad  non  obstante  veredicto. 
It  is  unnecessary  to  give  any  opinion  on  the  second  plea,  though  I  own  mj'  opinion  is 
as  I  have  already  expressed  it,  and  which  I  entertained  when  this  matter  was  befoi'e 
the  Court  on  a  former  occasion,  upon  the  plaintiff's  application.  I  own  I  feel  satisfied 
that  Sir  George  Grey's  order  was  perfectly  right,  if  he  included  in  the  1st  class  those 
persons  who  had  not  filed  their  schedule  pursuant  to  the  order  of  the  Insolvent  Court, 
though  they  had  not  been  remanded  for  the  purpose  ;  because,  upon  looking  into  the 
Act  of  Parliament,  there  is  no  class  of  persons  answering  the  description  of  insolvents 
remanded  for  not  filing  their  schedules.  Therefore,  the  Act,  in  order  that  it  may  not 
be  rendered  utterly  abortive,  must  be  understood  to  apply  to  a  class  which  approaches 
the  nearest  to  that  described  in  it.  The  class  of  persons  who  have  been  ordered  to  tile 
their  schedules,  and  have  not  done  so,  are  just  as  deserving  of  severe  punishment  as 
those  who  have  been  remanded  for  not  filing  their  schedules.  I  am  of  opinion,  there- 
fore, that  that  plea  is  perfectly  good,  supposing  we  can  take  notice  of  the  fact,— as 
indeed  we  must, — that  there  are  no  persons  answering  the  proper  description  of 
"persons  remanded  for  not  filing  their  schedules."  It  is,  however,  unnecessary  to 
decide  that  point,  because  the  third  plea  is  unquestionably  good  ;  and  though  it  goes 
in  bar  of  the  whole  action,  instead  of  its  further  maintenance,  the  Court  would  be 
bound  to  pronounce  their  judgment,  that  the  action  be  not  further  maintained,  upon 
the  statements  made  in  that  plea.  There  is  a  perfect  indemnity  to  the  defendant 
Hudson,  and  to  Sir  George  Grey,  for  everything  done  by  his  orders,  for  the  classifica- 
tion of  the  prisoners.  There  is  no  defect  that  I  can  find  in  the  [741]  third  plea,  and 
consequently  no  ground  for  judgment  non  obstante  veredicto.  It  appears  to  me, 
therefore,  that  this  rule  ought  to  be  discharged,  upon  the  condition  I  have  before 
mentioned. 

Alderson,  B.  I  am  of  the  same  opinion.  It  appears  to  me  that  the  attachment 
was  sufficient  evidence  of  the  commitment  stated  in  the  second  plea.  What  is  a 
commitment?  It  is  a  document  whereby  one  person  is  committed  to  the  custody  of 
another.  Is,  then,  the  attachment  a  document  of  that  description  ?  It  is  a  document 
issuing  from  a  court  of  competent  juiisdiction.  It  is  delivered  to  the  keeper,  and  by 
it  the  keeper  is  authorised  to  detain  the  person  in  custody.  It  appears  to  me,  that 
the  moment  it  is  delivered  the  person  is  committed  by  it  to  his  custody.  Therefore 
it  is  a  commitment.  That  disposes  of  the  only  objection  which  could  be  taken  to  the 
proof  given  as  to  the  second  plea,  supposing  the  whole  of  the  document  to  be  receivable. 
I  take  it  that  the  rule  is,  that  wherever  one  partj'  puts  in  a  document,  stating  certain 
facts  which  he  deems  to  be  necessary  to  be  proved  by  that  document  against  his 
opponent,  his  opponent  is  entitled  to  use  all  the  facts  stated  in  the  same  document, 
which  are  useful  to  him.  The  party  has  no  right  to  say  the  document  is  only  evidence 
so  far  as  he  may  choose  to  make  it  so.  It  is  evidence  for  both  sides,  subject,  no  doubt, 
to  be  controlled  and  rebutted  bj'  any  other  evidence  which  either  of  the  two  parties 
may  afterwards  give.  It  seems  to  me,  therefore,  that  this  is  prima  facie  evidence. 
If  it  be  so,  then  both  the  defendants  might  make  use  of  it.  Though  it  was  pioperly 
introduced  to  fix  the  defendant  Hudson  only,  and  can  only  be  used  against  him,  when 
it  was  produced  in  evidence,  it  was  in  evidence  for  the  purposes  of  the  whole  cause, 
and  I  cannot  understand  how  any  jury  could  possibly  with  one  breath,  and  upon  the 
same  evidence,  find  for  one  party,  and  for  the  other  also ;  such  [742]  finding  would 
be  absurd.  They  must  find  the  same  facts  in  the  same  way  for  both  parties.  If  so, 
then  the  evidence  may  be  made  use  of  by  both  Sir  George  Grey  and  the  defendant 
Hudson.  I  quite  agree  that  Sir  George  Grey  would  not  have  been  responsible 
for  every  act  done  by  the  defendant  Hudson,  in  pursuance  of  Sir  George  Grey's 
original  orders,  because  all  that  Sir  George  Grey  does  is  to  describe  the  persons  who 
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are  to  be  dealt  with.  The  defendant  Hudson  is  to  place  correctly  all  the  persons  who 
are  to  be  dealt  with,  and  if  they  do  not  fall  within  that  categorv,  Sir  George  Grey  has 
given  him  no  order  to  do  it.  Therefore,  it  is  necessary  to  shew  affirmatively,  that 
the  person  seized  falls  within  the  original  order  of  Sir  George  Grey.  Now,  by  using 
the  return,  though  put  in  by  the  plaintiff,  Sir  George  Grey  makes  'it  evidence  against 
himself,  in  the  same  manner  as  the  plaintiff,  putting  it  in,  made  it  evidence  against 
himself.  It  may  be  used  for  both  purposes  by  either  party.  The  plaintiff  was  directed 
to  be  imprisoned,  upon  the  ground  that  he  accorded  with  the  description  contained 
in  Sir  George  Grey's  general  rule.  Therefore,  a  verdict  ought  to  have  been  entered 
for  the  plaintiff  on  the  issue  raised  by  the  plea  of  not  guilty,  against  both  the  defen- 
dants. I  quite  agree  that,  as  against  the  defendant  Hudson,  there  is  no  doubt,  if  a 
party  chooses  by  force,  or  threats  of  force,  to  compel  a  prisoner  to  move  from  one 
part  of  a  prison  to  another,  that  is  properly  the  subject  of  an  action  of  trespass,  just 
as  much  as  the  putting  an  additional  fetter  upon  the  prisoner  which  by  law  he  is  not 
entitled  to  do. 

The  remaining  question  is  as  to  the  third  plea.  The  issue  is,  whether  what  was 
done  was  done  regarding  the  classification  of  the  prisoners.  Now  it  is  clear  that  the 
order  given  had  relation  to  the  classification.  The  plea,  therefore,  was  proved.  But 
the  question  is,  whether  or  not,  inasmuch  as  the  plea  is  not  pleaded  to  the  further 
maintenance  of  the  action,  that  should  make  any  difference  [743]  in  our  judgment. 
I  apprehend  that,  after  the  case  of  Allen  v.  Hopkms,  and  other  similar  cases,  the  Court, 
whenever  the  plea  raises  a  question,  are  bound  to  give  a  right  judgment.  In  the  case 
which  occurred  respecting  the  wager  of  battle,  Asliford  v.  Thornton  (1  B.  &  Aid.  405), 
the  point  was  this  : — The  party  against  whom  an  appeal  was  brought  claimed  the 
right  of  battle.  The  party  appellant  negatived  the  right  of  battle,  by  stating  there 
was  an  indictment  pending  before  the  coroner;  and  the  issue,  by  the  advice  of  the 
Judge  to  the  jury,  was,  whether  there  was  an  indictment  pending  before  the  coroner. 
One  of  the  parties  pleaded,  that  he  had  a  right  of  battle,  and  the  other  pleaded  the 
pending  indictment.  It  turned  out  there  was  no  indictment.  The  Court  did  not 
give  judgment  that  there  should  be  wager  of  battle,  but  that  the  party  should  go 
without  day  ;  that  is  to  say,  they  gave  a  right  judgment,  though  neither  of  the  parties 
prayed  it.  So  that,  though  neither  of  the  parties  piay  that  it  be  in  further  main- 
tenance of  the  action,  the  Court  is  bound  to  give  a  proper  judgment,  if  the  plea  does 
go  to  the  further  maintenance  of  the  action.  For  these  reasons,  it  appears  to  me  that 
the  whole  of  this  rule,  with  the  exception  of  that  part  which  is  an  application  to  enter 
a  verdict  upon  the  general  issue,  must  be  discharged. 

RoLFE,  B.  I  need  add  nothing  to  what  has  been  already  said.  The  only  question 
upon  which  the  Court  has  entertained  any  doubt  was,  whether  the  averment  in  the 
plea,  that  the  plaintiff  had  been  committed,  was  made  out  by  the  attachment.  I 
certainly  have  all  along  entertained  the  opinion  that  it  was  made  out.  I  do  not  think 
there  is  any  technical  meaning  to  be  attached  to  the  word  "  commitment."  It  only 
means  here,"  a  document  issued"  from  the  Court  of  Chancery,  which  made  it  the  duty 
of  the  warden  to  take  or  detain  the  plaintiff  in  prison.  What  is  proved  is,  [744]  that 
an  attachment  was  issued,  under  which  the  warden  was  bound  to  detain  him,  and  he 
did  so.  That  was  held  to  be  a  process  in  the  nature  of  an  execution,  in  the  case  of 
Cobbelt  v.  Eiuhon,  decided  in  the  Court  of  error,  and  to  all  intents  and  purposes  to 
have  every  incident  of  a  commitment.  I  think  that  is  fully  made  out ;  and,  in  what 
has  been  said  upon  the  other  points,  I  concur  with  the  rest  of  the  Court. 

Pollock,  C.  B.  I  would  add,  that  I  entirely  concur  with  the  rest  of  the  Court  in 
thus  disposing  of  the  present  rule.  The  second  and  third  pleas  appear  to  me  to  be 
clearly  made  out. 

The  grounds  on  which  the  Court  has  concurred  in  the  alternative  of  entering  a 
verdict  for  the  plaintiff  upon  the  first  issue,  may  make  it  necessary  for  me  to  say  a 
word  or  two  upon  what  passed  at  the  trial.  The  Attorney-General  claimed  a  verdict 
upon  the  plea  of  not  guilty,  upon  this  ground,  that  no  violence  had  been  used.  Now, 
considering  that  this'is  aii  action  of  assault,  I  own  I  have  considerable  doul)t  whether 
any  mere  threat,  not  in  the  slightest  degree  executed,  that  is,  a  person  saying  to  another 
"  If  vou  do  not  move,  I  shall  use  such  and  such  force,"  is  an  assault.  My  impression 
is,  that  it  is  not.  I  do  not  know  at  what  distance  it  is  necessary  for  the  party  to  be. 
No  doubt,  if  vou  direct  a  weapon,  or  if  you  raise  your  fist  within  those  limits  which 
give  vou  the  means  of  striking,  that  may  be  an  assault ;  but  if  you  simply  say,  at 
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such  a  distance  as  that  at  which  you  cannot  commit  an  assault,  "  I  will  commit  an 
assault,"  I  think  that  is  not  an  a.ssault.  The  question  may  arise,  was  it  a  false  impiison- 
ment?  I  must  say  it  appeared  to  me,  on  a  former  argument,  and  I  am  inclined  to 
hold  the  same  doctrine  now,  that  a  gaoler  who  violates  ceitain  rules  which  are  given  to 
him  by  the  Secretary  of  State  with  respect  to  the  classification  of  prisoners,  is  not  liable 
to  an  action  of  trespass  for  [745]  violating  those  rules,  at  the  suit  of  each  prisoner. 
He  may  be  responsible  to  the  authorities  who  have  given  those  directions,  but  it  is 
his  duty  to  confine  the  prisoners;  and  if  he  does  simply  confine  the  prisoners,  and 
confines  them  in  a  wrong  place,  a  prisoner  has  no  action  of  trespass  against  him.  It 
would  be  a  difi'erent  thing  if  fetters  were  put  on,  or  any  other  personal  hardship  used  ; 
but  the  prisoners  are  merely  confined  within  the  four  walls,  within  which  four  walls 
it  is  his  duty  to  confine  them.  If  he  confines  them  in  wrong  places,  with  reference  to 
certain  rules  and  regulations  made  by  the  Secretary  of  Slate,  I  think  that  is  a  question 
betn  een  the  gaoler  and  the  superior  authority  who  gives  out  those  rules  and  issues 
those  commands ;  and  that  prisoners  do  not  get  a  right  of  action  for  false  imprison- 
ment merely  because  they  are  put  in  a  part  of  a  gaol  called  A.,  instead  of  being  put 
in  another  part  called  B. — in  ward  A.  instead  of  ward  B.  It  was  upon  these  grounds 
that  I  wished  it  to  be  distinctly  understood,  that  I  thought  the  jury  might  well  find 
a  verdict  of  not  guilty. 

I  entirely  concur  in  the  manner  in  which  the  Court  has  disposed  of  the  rule  in 
respect  of  the  second  and  third  pleas,  not  meaning  to  express  my  opinion,  except  to 
say,  that,  though  I  did  not  entertain  those  views,  I  have  some  little  doubt  about  them 
now;  but  I  certainly  have  seen  no  reason  which  has  satisfied  me  that  I  was  altogether 
wrong  in  the  course  which  I  took. 

Rule  discharged,  the  Attorney-General  agreeing  to  enter  a  verdict  for  the  plaintiff 
upon  the  first  issue. 

The  verdict  having  been  entered  accordingly,  the  plaintiff  proceeded  to  tax  his 
costs,  whereupon  the  defendants,  whilst  the  taxation  was  proceeding,  applied  to  the 
Lord  Chief  Barou  for  his  certificate,  under  the  4  Anne,  c.  1-5,  s.  5,  that  they  had 
"probable  cause  to  plead"  the  general  issue.  [746]  His  Lordship  granted  the  certificate. 
The  plaintifT  had  no  notice  of  the  application,  but  was  infoimed  that  the  defendants 
intended  to  dispute  his  right  to  any  costs,  and  that  they  disputed  the  taxation.  The 
Master,  upon  the  certificate  in  question  being  granted,  refused  to  proceed  with  the 
taxation. 

The  plaintiff  in  person  now  moved  for  a  rule,  calling  on  the  defendants  to  shew 
cause  why  the  certificate  should  not  be  set  aside ;  and  he  contended  that  the  learned 
Judge  had  no  power  to  grant  the  certificate  after  the  termination  of  the  trial,  as  he 
was  functus  officio ;  and,  at  all  events,  that  the  application  ought  not  to  have  been 
granted  ex  parte,  and  without  notice  of  the  application.  [Pollock,  C.  B.,  referred  to 
liohiaiiou  V.  Messenger  (8  A.  &  E.  606),  to  shew  that  the  application  might  be  made  ex 
parte,  and  Foxall  v.  Banks  (5  B.  &  Aid.  536),  to  shew  that  the  certificate  may  be 
indorsed  at  any  time  on  the  postea.] 

Cur.  adv.  vult. 

Parke,  B.,  now  said : — The  objection  of  Mr.  Cobbett  was,  first,  that  the  Judge 
had  no  power  to  grant  the  certificate  at  all  after  the  lapse  of  time ;  and  secondly,  that 
it  ought  not  to  have  been  granted,  except  on  hearing  the  parties.  There  is  an 
express  authority,  which  was  mentioned  in  the  course  of  the  argument,  where  the 
same  matter  had  been  brought  before  my  Brother  Patteson,  who  had  gianted  a  similar 
certificate  under  nearly  similar  circumstances,  upon  an  ex  parte  application  after  the 
trial.  The  only  difference  between  that  case  and  the  present  is,  that,  in  the  present 
case,  it  appeared  that  the  taxation  had  actually  begun  ;  in  the  other  case,  the  applica- 
tion was  made  to  my  Brother  Patteson,  before  the  taxation  had  actually  commenced. 
It  appeared,  however,  that  it  had  been  distinctly  notified  to  Mr.  Cobbett,  that  an 
objection  would  be  taken,  and  that  he  had  no  right  to  have  his  costs  taxed.  [747] 
That  was  quite  sufficient  to  put  him  on  his  guard,  to  see  whether  he  was  correct  or 
not  in  his  proceedings.  Theie  is,  therefore,  no  ground  for  preventing  the  certificate 
from  operating  on  that  account,  nor  is  there  any  reason  why  the  Court  should  interfere 
to  make  any  alteration  with  reference  to  the  costs.  We  are  all  of  opinion  that  such 
application  may  be  heard  ex  parte,  and  that  it  is  quite  competent  to  the  Judge  to 
grant  such  a  certificate.     The  cei  tificate  could  not  itself  be  rescinded  by  the  Court ; 
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but  undoubtedly,  if  the  Judge  had  not  authority  to  make  it,  the  Court  would  not 
have  allowed  it  to  operate  m  the  taxation  of  costs.     We  are  all  clearly  of  opinion 
under  the  ciicumstances,  even  apart  from  the  authority  of  the  case  referred  to  that 
the  certificate  was  properly  made ;  and  therefore  there  will  be  no  rule. 
Rule  refused. (a) 

CoBBETT  r.  Slowmax.  Jan.  23,  1850.— A  commission  of  rebellion  is  not  within  the 
Habeas  Corpus  Act,  31  Car.  2,  c.  2,  that  writ  not  beins;  a  criminal  matter  and 
the  statute  applying  to  misdemeanors.— And,  per  Paike,  B.  A  commissioner 
under  that  writ  is  not  an  oflScer  within  the  meaning  of  the  Act. 

[S.  C.  19  L.  J.  Ex.  270.     See  further,  9  Ex.  633.] 

Debt  for  3001.,  for  penalties  under  the  statute  31  Car.  2,  c.  2.  The  first  count  of 
the  declaration  stated,  that  heretofore,  to  wit,  on  &c.,  the  plaintiff,  being  a  subject  of 
the  realm,  was  a  prisoner  and  in  the  custody  of  the  defendant,  then  being  an  officer 
of  our  Lady  the  Queen,  authorised  in  that  behalf  by  a  writ  of  our  Lady  the  Queen, 
called  a  commission  of  rebellion,  to  him  in  that  behalf  directed,  to  wit,  at  a  prison  and 
place  of  confinement  in  that  behalf,  to  wit,  a  lock-up-house  in  Cursitor-street,  Chancery- 
lane,  for  a  certain  criminal  matter,  to  wit,  a  contempt  of  the  said  Court  of  our  Lady 
the  Queen,  before  the  [748]  Barons  of  the  Exchequer,  at  Westminster;  and  the 
defendant,  not  regarding  his  duty  in  that  behalf,  nor  the  form  of  the  statute  in  such 
case  made,  then,  and  whilst  the  plaintiff  was  so  in  his  custody  at  the  place  aforesaid, 
to  wit,  on  &c.,  illegally  and  wrongfully,  and  contrary  to  the  form  of  the  statute, 
removed  the  plaintiff  from  the  said  prison  and  custod}'  into  the  custody  of  a  certain 
other  officer,  to  wit,  Samuel  Barrett,  the  keeper  of  the  Debtors'  Prison  for  London 
and  Middlesex  ;  and  the  plaintiff  avers,  that  the  said  removal  was  not  made  by  habeas 
corpus  or  any  other  legal  writ,  nor  was  the  plaiutiff  then  delivered  to  a  constable  or 
any  other  inferior  officer,  to  be  carried  to  a  common  gaol,  nor  was  he  then  sent  by 
order  of  any  judge  of  assize  or  justice  of  the  peace  to  any  common  workhouse  or  house 
of  correction,  nor  was  the  plaintift'  then  removed  from  one  prison  to  another  within 
the  same  county,  in  order  to  his  trial  or  discharge  in  due  course  of  law,  nor  was  there 
any  sudden  fire  or  infection,  or  any  other  necessity  for  the  said  removal ;  contrary  to 
the  form  of  the  statute  in  such  case  made.  Whereby,  and  by  force  of  the  said  statute, 
the  defendant  forfeited  and  became  liable  to  pay  to  the  plaintiff  the  sum  of  1001., 
parcel  of  the  sum  above  demanded,  the  said  removal  being  the  first  oft'ence  of  the 
defendant  in  that  behalf. 

The  second  count  stated,  that  afterwards,  and  after  the  said  removal,  to  wit,  on 
iVc.,  the  plaintiff,  then  being  a  subject  of  this  realm,  and  then  being  a  prisoner  and  in 
custody  of  the  said  Samuel  Barrett,  for  the  said  criminal  charge  as  aforesaid,  the 
defendant,  further  disregarding  his  duty  in  that  behalf,  and  the  form  of  the  statute 
in  such  case  made,  illegall}',  and  wrongfully,  and  contrary  to  the  form  of  the  said 
statute,  again  removed  the  plaintiff  from  the  said  Debtor's  Prison  for  Loudon  and 
Middlesex,  and  from  the  said  custody  of  the  said  Samuel  Barrett,  into  the  custody 
of  a  certain  other  officer,  to  wit,  the  custody  of  himself  the  defendant ;  and  the 
defendant  then  carried  [749]  and  conveyed  the  plaintiff  as  such  prisoner,  and  in  the 
custody  of  him  the  defendant,  from  the  said  Debtors'  Prison  of  London  and  .Middlesex 
to  a  certain  other  place,  Westminster  Hall.  The  count,  after  negativing  the  exceptions 
in  the  statute,  as  in  the  first  count,  proceeded :  Whereby,  and  by  force  of  the  statute, 
the  defendant  became  liable  to  pay  2001.  to  the  plaintiff,  the  last  mentioned 
removal  being  the  second  offence  of  the  defendant  in  that  behalf. 

The  defendant  pleaded,  first,  nil  debet  "by  statute";  upon  which  issue  was 
joined:  and  secondly,  that  the  said  several  supposed  causes  of  action  in  the  said 
declaration  mentioned  did  not,  nor  did  either  of  them,  accrue  to  the  plaintiff'  at  any 

(a)  A  general  judgment  was  accordingly  entered  up  for  the  defendants,  the 
certificate  of  the  Lord  Chief  Baron  being  set  out  on  the  record.  The  plaintiff  brought 
a  writ  of  error  on  this  judgment,  and  contended  that  the  certificate  was  improperly 
given,  and  that  the  special  pleas  were  bad  in  law  on  several  grounds;  but  the 
judgment  was  affirmed  without  hearing  the  counsel  in  support  of  it. 

Ex.  Div.  X.— 4-5* 
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time  within  two  years  next  before  the  eomnieiicement  of  this  suit.  Prayer  of 
judgment. 

Replication,  that  he  the  plaintiff  was  in  prison  when  the  causes  of  action  in  the 
declaration  mentioned,  and  each  of  them,  accrued  to  him,  and  hath  been  in  prison 
from  thence  until  the  commencement  of  this  suit,  and  was  not  delivered  out  of 
prison  at  any  time  from  the  accruing  of  the  said  several  causes  of  action  until  the 
commencement  of  this  suit.     Verification. 

General  demurrer,  and  joinder. 

Bramwell,  in  support  of  the  demurrer.  The  3rd  section  of  the  3  &  4  Will.  4,  c.  42, 
upon  which  this  plea  is  founded,  contains  a  proviso  "  that  nothing  herein  contained 
shall  extend  to  any  action  given  by  any  statute,  where  the  time  for  bringing  such 
action  is  or  shall  be  by  any  statute  specially  limited;"  and  it  will  be  contended,  for 
the  plaintiff,  that  the  I7th  section  of  the  Habeas  Corpus  Act,  the  31  Car.  2,  c.  2,  applies 
to  the  present  case.  That  section  enacts,  that  "  no  person  or  persons  shall  be  sued, 
impleaded,  molested,  or  troubled  for  an\'  ofl'ence  against  this  Act,  unless  the  party 
offending  be  sued  or  impleaded  for  the  same  within  two  years  at  the  most  after  such 
time  wherein  the  offence  [750]  shall  be  committed,  in  case  the  paity  aggrieved  shall 
not  be  then  in  prison  ;  and  if  he  shall  be  in  prison,  then  within  the  space  of  two  yeais 
after  the  decease  of  the  person  imprisoned,  or  his  or  her  delivery  out  of  prison,  which 
shall  first  happen."  By  that  section  there  is  no  limit  in  point  of  time,  as  long  as  the 
party  aggrieved  remains  in  prison.  The  limitation,  therefore,  does  not  depend  upon 
time  alone,  but  upon  other  circumstances.  But  the  proviso  of  the  3  <fe  4  Will.  4,  c.  42, 
s.  3,  applies  in  terms  only  where  there  is  by  some  statute  a  special  and  absolute  limita- 
tion of  time.  But,  in  the  next  place,  the  declaiation  is  clearly  bad  in  substance,  on 
the  ground  that  the  ])laintiff  was  not  in  custody  within  the  true  meam'ng  of  the  Habeas 
Corpus  Act,  and  therefore  that  statute  has  no  application  here.  The  legislature  have 
observed  a  marked  distinction,  in  this  statute,  between  criminal  offences  and 
proceedings  in  civil  suits.  The  3rd  section  of  the  Act  speaks  of  crimes,  not  being 
felony  or  treason,  and  the  8th  section  provides,  that  "  nothing  in  this  Act  shall  extend 
to  dischai-ge  out  of  prison  any  person  charged  in  debt  or  other  action,  or  with  process 
in  any  civil  cause,  but  that,  after  he  shall  be  discharged  of  his  imprisonment  for  such 
his  criminal  offence,  he  shall  be  kept  in  custody,  acco!xling  to  the  law,  for  such  other 
suit."  'J'hat  section  clearly  shews  that  the  Act  was  not  intended  to  have  application 
to  civil  proceedings.  A  commission  of  rebellion  is  a  civil  proceeding,  or,  at  least,  not 
a  criminal  pioceediiig  within  the  meaning  of  this  Act.  [Parke,  B.  This  is  no  more 
a  criminal  process  than  a  commitment  by  the  House  of  Commons  for  a  contempt  of 
its  privileges.  In  Ifobhouse's  case  (2  Chit.  207),  where  the  prisoner  had  been  com- 
mitted by  the  House  of  Commons,  the  application  was  made  under  the  common  law 
jurisdiction  of  the  Courts,  and  the  Court  of  King's  Bench  seems  to  have  been  of 
opinion  that  the  Habeas  Corpus  Act  had  no  ap-[751]-plication  to  a  case  of  that 
description.  In  Huntk.y  v.  Luscoiiihc  (2  Bos.  &  P.  530),  it  was  doulited  by  the  Court 
of  Common  Pleas  whethei-  a  commitment  in  execution  for  a  penalty,  on  conviction 
before  a  magistrate  for  an  offence  against  the  Excise  laws,  was  a  crime  within  the 
meaning  of  the  Act.]     The  9th  section  (6)  cleaily  points  to  the  person  aggrieved  being 

(h)  That  section  enacts,  that  "  if  any  person  or  persons,  subjects  of  this  realm, 
shall  be  committed  to  any  prison  or  in  custody  of  any  officer  or  officers  whatsoever  foi- 
any  criminal  or  supposed  CTimiiial  matter,  the  said  person  shall  not  be  removed  from 
the  said  prison  and  custody  into  the  custody  of  any  other  officer  or  officers,  unless  it 
be  by  habeas  corpus  or  some  other  legal  writ ;  or  where  the  prisoner  is  delivered  to 
the  constalile  or  other  inferior  officer  to  carry  such  prisoner  to  some  common  gaol  ;  or 
where  any  person  is  sent  by  ordei'  of  any  judge  of  assize  or  justice  of  the  peace  to  any 
common  workhouse  or  house  of  correction  ;  or  where  the  prisoner  is  removed  from 
one  prison  or  place  to  another  within  the  same  county,  in  order  to  his  or  her  trial  or 
discharge  in  due  course  of  law ;  or  in  case  of  sudden  fire  or  infection  or  other 
necessity ;  and  if  any  person  or  persons  shall,  after  such  commitment  aforesaid,  make 
out  and  sign  or  countersign  any  warrant  or  warrants  for  such  removal  aforesaid, 
contrary  to  this  Act,  as  well  he  that  makes  or  signs  or  countersigns  such  warrant  or 
warrants,  as  the  officer  or  officers  that  obey  or  execute  the  same,  shall  sufi'er  and  incur 
the  pains  and  forfeitures  in  this  Act  before  mentioned,  both  for  the  finst  and  second 
offence  respectively,  to  be  recovered  in  the  manner  aforesaid  by  the  party  aggrieved." 
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ill  custody  of  au  officer  for  .some  criminal  or  supposed  criminal  matter.  The  56  Geo.  3, 
c.  100,  also  shews  that  the  legislature  considered  the  Habeas  Corpus  Act  to  apply  only 
to  cases  of  an  indictable  nature.  The  declaration  is  also  bad,  for  not  shewing  that  the 
defendant  was  an  ofhcer.  There  was  no  warrant  in  the  present  case.  The  same 
objection  holds  good  with  respect  to  the  second  count ;  and  it  does  not  allege  that 
the  plaiutiti  was  committed.  The  defendant,  therefore,  at  the  most,  is  a  mere 
trespasser. 

The  plaintiff  appeared  in  person  in  support  of  the  replication,  but  was  desired  by 
the  Court  to  confine  his  argn-[752]-ments,  in  the  first  instance,  to  the  sufficiency  of  the 
declaration  ;  and  he  contended,  that  all  commitments  are  in  the  nature  of  criminal 
or  supposed  criminal  matters:  In  re  Crawford  (13  Q.  B.  613).  That  the  writ  of 
rebellion  may  be  executed  on  Sunda}',  and  the  outer  door  may  be  broken  open,  he 
cited  Leim  v.  Mm-land  (2  B.  &  Aid.  56),  and  Miller  v.  Kiw£  (4  Bing.  N.  C.  574).  He 
also  contended  that  the  second  count  was  good,  and  that  the  removal  from  a  custody 
to  which  he  had  not  been  legally  committed,  strengthened  his  case. 
Bramwell  replied. 

Pollock,  C.  B.  1  am  of  opinion  that  the  defendant  is  entitled  to  the  judgment 
of  the  Court,  on  the  ground  that  the  declaration  is  bad  in  substance,  as  not  disclosing 
a  good  cause  of  action.  The  action  is  brought  to  recover  certain  penalties  under  the 
provisions  of  the  Habeas  Corpus  Act.  In  order  to  bring  the  case  within  the  terms  of 
the  9th  section  of  that  statute,  the  party  aggrieved  must  be  in  custody  for  "  some 
criminal  or  supposed  criminal  matter."  The  words  "  supposed  criminal  matter," 
I  apprehend,  are  intended  to  meet  the  case  where  a  charge  is  instituted  against  a 
person,  which  may  or  may  not  turn  out  in  the  event  to  be  a  criminal  charge ;  as,  for 
example,  where  the  facts  adduced  in  support  of  the  charge  are  insufficient  to  prove  it, 
or  where  it  may  fail  in  point  of  law.  But  I  take  it,  that  the  whole  scope  of  this  Act 
of  Parliament  has  reference  to  criminal  charges  upon  which  the  party  may  be  brought 
to  trial.  If  this  matter  were  now  brought  to  our  attention  for  the  first  time,  I  think 
we  should  have  no  doubt  that  the  subject-matter  of  this  declaration  is  not  within  the 
meaning  of  that  statute,  inasmuch  as  a  writ  of  rebellion  is  no  more  in  the  natuie  [753] 
of  a  criminal  matter  than  an  attachment  for  a  contempt  of  Court.  In  the  case  of 
Hex  v.  Hobhou^e,  to  which  our  attention  has  been  called,  the  Court  of  King's  Bench, 
after  some  consideration,  expressed  their  opinion  that  the  Habeas  Corpus  Act  clearly 
did  not  apply  to  cases  of  that  description,  because,  as  the  Court  there  said,  "  It  is 
wholly  confined  to  cases  of  commitment  for  crime,  with  the  exception  of  treason  or 
felony,  or  the  suspicion  thereof."  In  that  case  the  claim  of  the  grant  of  the  writ  was 
not  made  under  that  statute,  but  at  common  law  ;  but  the  Couit  threw  out  a  decided 
opinion  on  the  point.  As,  therefore,  a  writ  of  rebellion  is  not  a  criminal  or  supposed 
criminal  matter,  within  the  meaning  of  the  Habeas  Coipus  Act,  the  defendant,  in  so 
dealing  with  the  person  of  Mr.  Cobbett  as  he  is  charged  to  have  dealt,  is  not  liable  to 
the  penalties  under  that  statute. 

Parke,  B.  I  agree  with  what  has  been  said  by  the  Lord  Chief  Baron  in  this  case. 
Both  counts  in  the  declaration  are  bad  in  substance.  The  foundation  of  the  action  is, 
that,  the  plaintift'  being  in  custody  for  a  criminal  matter,  the  defendant  has  removed 
him  without  lawful  authority  ;  and  the  question  is,  whether  a  commission  of  rebellion 
is  a  criminal  matter,  within  the  true  intent  and  meaning  of  the  9th  section  of  the 
Habeas  Corpus  Act.  No  doubt,  for  some  purposes,  that  commission  is  a  criminal 
matter ;  for  instance,  the  party  may  be  arrested  on  Sunday,  and  all  parties  may  be 
called  upon  to  aid  in  its  execution  ;"  but  it  is  not  a  criminal  matter  within  the  meaning 
of  the  Act,  which  only  relates  to  persons  in  custody  for  oti'ences  triable  in  the  Court 
of  Queen's  Bench,  or  at  the  assizes  or  sessions,  or  in  some  other  court  where  the  oftence 
is  properly  cognisable.  In  the  case  of  Huntley  v.  Luscomhe,  it  was  douljtful  whether 
a  commitment  upon  an  Excise  conviction  was  within  the  Act;  but  I  have  no  doubt 
that  the  Act  does  not  apply  to  any  case  where  the  party  is  in  [754]  custody  for  an 
offence  for  which  he  is  not  by  trial  amendable  to  law.  It  was  admitted,  ni  IMhouse's 
case,  that  a  committal  for  contempt  was  not  within  the  9th  section  of  the  statute,  for 
the  motion  there  was  for  a  writ  at  common  law ;  and  the  Court  there  appear  to  have 
considered  that  the  case  did  not  fall  within  the  Act.  In  the  next  place,  I  do  not 
think  that  a  commissioner  under  the  writ  of  rebellion  is  an  officer.  The  defendant 
is  not  liable  for  the  penalty  under  the  second  count ;  if  he  be  liable  at  all,  it  is  as  a 
mere  trespasser. 
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It  is,  therefore,  clear  that  the  declaration  is  bad  ;  and  the  judgment  of  the  Coiut 
must  be  for  the  defendant. 

Aldekson,  B.  I  am  of  the  same  opinion.  The  language  of  the  Habeas  Corpus 
Act,  in  speaking  of  crimin.il  or  supposed  criminal  matters,  applies  to  crimes  in  the 
ordinary  sense  of  that  word  ;  and  as  felony  and  treason  are  excepted,  it  applies  only 
to  misdemeanois,  which  ought  to  be  tried  as  such.  By  one  of  the  sections  of  the 
Act,  the  prisonei'  is  to  enter  into  sui-eties,  according  to  his  quality  and  the  nature  of 
the  offence ;  so  that  a  trial  of  the  oflence  is  clearly  contemplated  by  the  Act,  and  that 
the  trial  should  proceed  with  all  due  expedition.  As  the  declaration  is  bad  upon  the 
preceding  ground,  I  do  not  feel  myself  called  upon  to  give  any  opinion  upon  the  other 
two  points  ;  but  it  seems  to  me,  as  at  present  advised,  that  there  is  a  time  specially 
limited  by  the  Habeas  Corpus  Act,  within  the  meaning  of  the  stat.  3  &  4  Will.  4, 
c.  42 ;  and  that,  supposing  there  had  been  no  other  objection  to  the  bringing  of  the 
action,  it  would  have  been  in  time. 

Platt,  B.  I  am  also  inclined  to  agree  that  the  action  would  have  been  brought 
in  time  :  but  that  is  not  the  question  upon  which  we  are  now  called  to  give  an 
opinion.  The  declaration  is,  I  think,  clearly  bad.  The  language  of  the  9th  section 
is,  "  any  criminal  or  supposed  [755]  ciiminal  matter  ; "  and  that  applies  only  to  cases 
of  misdemeanor  in  the  legal  meaning  of  the  term  ;  in  which  case  the  party  may  be 
discharged  upon  entering  into  recognisances.  Then  the  8th  section  confirms  me  in 
this  view  of  the  case,  if  that  were  neeessarj',  for  it  provides  that  the  Act  shall  not 
extend  to  discharge  out  of  prison  any  person  charged  in  debt  or  other  action,  or  with 
pi'ocess  in  any  civil  cause  ;  by  which  latter  words  I  understand  any  process  that  a 
subject  may  sue  out  to  vindicate,  in  a  civil  cause,  his  civil  rights  ;  and  I  am  of  opinion 
that  a  writ  of  rebellion  is  such  a  process.  The  plaintiffs  case,  therefore,  does  not  fall 
within  the  Habeas  Corpus  Act,  and  he  cannot  maintain  this  action  for  the  penalties 
under  that  statute. 

Judgment  for  the  defendant. 

Norman  v.  Thompson.  Jan.  16,  1850. — An  agreement  entered  into  between  the 
debtor  and  any  number  of  his  creditors  less  than  the  whole  number,  to  take  a 
composition  for  their  debts,  is  binding  upon  those  who  enter  into  the  agreement. 
The  averment  in  a  plea,  that  the  defendant  offered  and  agreed  with  the  plaintiff 
and  divers  of  the  .said  other  creditors  (the  plea  having  previously  stated  that  the 
defendant  was  indebted  to  the  plaintiff  and  divers  other  persons)  "to  pay  to 
them  respectively,  and  that  the  plaintiff  and  the  said  last  mentioned  other 
creditors  agreed  together  to  accept  a  certain  composition  for  the  payment  of  the 
defendant's  debts, — is  satisfied  by  proof  of  some  of  the  creditors  having  entered 
into  that  agreement. 

[S.  C.  19  L.  J.  Ex.  193.     Referred  to,  Foakes  v.  Beer,  1884,  9  A.  C.  620.] 

Assumpsit.  The  first  count  of  the  declaration  was  upon  a  bill  of  exchange  for 
481.  10s.  .5-id.,  payable  three  months  after  date,  drawn  by  the  plaintiff  upon  and 
accepted  by  the  defendant.     The  second  count  was  a  common  count. 

The  defendant  pleaded,  as  to  the  first  count,  and  as  to  481.  10s.  5Jd.,  parcel  &c., 
in  that  count  mentioned;  and  as  to  the  second  count,  and  as  to  481.  10s.  5id.,  other 
parcel  &c.,  in  that  count  mentioned  (after  identifying  the  two  sums,  and  the  considera- 
tion for  which  the  bill  was  accepted),  that,  after  the  making  of  the  promises,  &c.,  he 
the  defendant  was  in  bad  and  embarrassed  circumstances,  and  indebted  to  the  plaintiff 
in  respect  of  the  [756]  said  causes  of  action,  and  to  divers  other  persons,  in  divers 
large  sums  of  money,  to  wit,  &c.  and  the  defendant  was  unable  to  pay  or  satisfy  the 
plaintiff  and  the  said  other  creditors  respectively,  their  debts  or  causes  of  action  in 
full  thereof,  to  wit,  on  &c.,  of  which  they  had  due  notice,  and  thereupon  then,  to  wit, 
on  &c.,  he  the  defendant  offered  and  agreed  with  the  plaintiff'  and  divers  of  the  said 
other  creditors  to  pay  to  them  respectively,  and  the  plaintiff'  and  the  said  last- 
mentioned  other  creditors  then  mutually  agreed  with  each  other,  and  with  the  defen- 
dant, to  accept  of  him  the  sum  of  10s.  in  the  pound,  as  a  composition  upon  and  in  full 
satisfaction  and  discharge  of  their  respective  debts  and  demands,  such  aforesaid  com- 
position to  Ije  paid  by  the  defendant  to  the  plaintiff  and  the  .said  other  creditors 
respectively,  by  certain  instalments  (setting  out  the  times  and  place  of  payment) ; 
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that  the  amount  of  the  instalments  due  to  the  plaintiff"  was  241.  10s.  6d.,  and  that 
the  defendant  was  ready  and  willing  to  pay  the  same  at  the  time  and  place  so  appointed 
for  the  payment  thereof.  The  plea  concluded  by  paying  that  amount  into  Court. 
Verification. 

Replication,  that  "  the  plaintiff  and  the  said  other  creditors  of  the  defendant  did 
not  mutnally  agree  with  each  other,"  modo  et  forma,  concluding  to  the  country.  Upon 
which  issue  was  joined. 

At  the  trial  of  the  cause,  before  Pollock,  C.  B.,  the  following  special  verdict  was 
found:— "And  the  jurors  &c.,  say,  that,  on  the  •2nd  day  of  March,  A.D.  1848,  the 
said  defendant  was  indebted  to  the  plaintiff  in  the  amount  of  the  said  bill  of  exchange 
mentioned  in  the  first  count  within  mentioned,  and  was  also  indebted  to  many  other 
persons  in  various  sums  of  money  ;  and  that  the  said  defendant,  on  the  said  2nd  day 
of  March,  1848,  proposed  to  several  of  his  said  creditors,  the  same  then  being  present 
at  the  office  of  Messrs.  W.  &  B.,  in  the  said  first  plea  mentioned,  to  pay  to  such  of 
them  as  would  agree  to  accept  the  same  respectively,  the  sum  of  10s.  in  the  pound, 
as  a  [757]  composition  upon  and  in  full  satisfaction  and  discharge  of  their  respective 
debts  and  demands,  such  aforesaid  composition  to  be  paid  by  the  defendant  to  the 
plaintiff,  and  such  other  of  the  said  creditors  of  the  defendant,  as  would  agree  to 
accept  the  same  respectively,  by  certain  instalments,  namely,  half  thereof  one  calendar 
month  then  next  following,  and  the  residue  thereof  three  calendar  months  then  next 
following,  at  the  office  of  Messrs.  W.  &  B.  ;  and  that  the  said  plaintiff,  and  a  great  part 
of  the  said  creditors  to  the  defendant,  then  present  as  aforesaid,  that  is  to  say,  all 
except  three  thereof,  then  accepted  the  said  proposal,  and  then  verbally  agreed  with 
each  other  and  with  the  defendant  to  accept  of  him  the  said  plaintiff ;  and  the  defen- 
dant then  agreed  with  him  the  plaintiff  and  the  .said  creditors,  except  the  said  three, 
to  pay  to  them  respectively  the  said  sum  of  10s.  in  the  pound  as  a  composition  upon 
their  respective  debts,  to  be  paid  by  the  said  instalments,  at  the  times  and  place 
proposed  as  aforesaid  ;  and  the  jurors,  &c.,  further  say,  that  the  said  three  of  the  said 
other  creditors  of  the  said  defendant  then  present,  then  wholly  refused  to  agree  to 
and  accept  the  said  sum  of  10s.  in  the  pound  as  a  composition  upon  their  respective 
debts,  by  the  instalments  and  at  the  times  and  place  proposed  as  aforesaid. 

As  to  the  residue  of  the  claim  in  the  declaration,  to  which  the  defendant  had 
pleaded  non  assumpsit,  the  jurj'  found  a  verdict  for  the  defendant. 

The  question  proposed  for  the  opinion  of  the  Court  upon  this  finding  was,  for 
which  of  the  parties  the  first  issue  ought  to  be  found. 

Greaves,  for  the  plaintiff.  The  question  is,  whether  there  is  a  variance  between 
the  plea  and  the  facts  found  in  the  special  verdict.  The  plaintiff'  contends  that  there 
is,  inasmuch  as  the  defendant  failed  to  prove  that  all  the  creditors  agreed  to  the  com- 
position. The  case  of  Brown  v.  [758]  Dakeiine{\\  Jur.  39)  is  expressly  in  the  plaintiff's 
favour.  The  plea  there  stated,  that  "the  defendants  were  indebted  to  the  plaintiffs, 
and  to  divers  other  persons  whose  names  were  to  the  defendants  unknown  at  the  time 
of  the  plea ;  and  that  the  defendants  offered  and  agreed  with  the  plaintiffs  and  their 
(the  defendants')  other  creditors  to  pay,  and  the  plaintiffs  and  the  said  other  creditors 
mutually  agreed  with  the  defendants  and  each  other  to  accept,  a  composition."  The 
evidence  there  was,  that  the  plaintiffs  agreed  to  accept  a  composition,  and  that  this 
was  communicated  to  a  considerable  number  of  the  defendants'  cieditors,  who  met 
together  and  agreed  to  accept  the  same  composition  ;  but  no  notice  of  the  meeting  or 
of  the  plaintiffs'  agreement  was  given  to  two  of  the  principal  creditors,  and  those  two 
did  not  agree  to  the  composition,  nor  did  they  appear  to  know  anything  about  it ; 
and  the  Court  of  Queen's  Bench  there  held,  that  the  plea  was  not  supported  by  the 
evidence,  but  that  the  defendant  ought  to  have  shewn  that  all  the  creditors  agreed  to 
accept  the  composition.  [Parke,  B.  The  plea  in  that  case  is  distinguishable  from  the 
present.  The  language  there  used  is,  that  the  defendants  offered  and  agreed  with  the 
plaintiffs  and  the  other  creditors  of  the  defendants,  and  that  the  plaintiffs  and  the  said 
other  creditors  mutually  agreed  with  the  defendants,  &c.  Here  the  plea  states  that 
the  defendant  agreed  w'ith  the  plaintiff  and  divers  of  the  said  other  creditors.]  Upon 
the  construction  for  which  the  defendant  will  contend,  the  word  "divers"  would  be 
supported  by  the  proof  of  two  only  of  the  creditors  having  come  to  the  agreement. 
But  that  term  is  inserted  only  to  excuse  the  allegation  of  the  christian  and  surnames 
of  the  different  parties  :  King  v.  Req.  (7  Q.  B.  807).  It  is  difficult  to  say  with  which 
of  the  creditors  the  plaintiff'  agreed,  if  it  be  not  proved  that  he  agreed  with  [759] 
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all.  It  would  be  necessary,  to  make  the  plea  good,  to  construe  the  language  of  it  as 
including  all  the  creditors. 

Willes,  contn'i.  The  plea  would  be  good  if  two  of  the  creditors  only  were  to  agree 
to  a  composition  ;  for  the  agieement  by  one  creditor  to  give  up  part  of  his  claim  is  a 
sufficient  consideration  for  another  to  do  so.  That  being  so,  the  question  is,  whether 
the  words  "divers  of  the  other  creditors  "  means  all  the  other  creditors.  The  case 
cited  is  wholly  inapplicable  to  the  present :  the  language  of  the  plea  in  that  case  is 
wholly  diflerent  to  this  plea,  and  the  facts  there  were  also  different.  [Parke,  B.  In 
order  to  maintain  the  sufficiency  of  this  plea,  it  would  not  be  necessary  that  all  the 
creditors  should  agree  to  the  composition.  It  is  every  day's  practice  that  all  the 
creditors  should  enter  into  a  composition,  excepting  those  whose  demands  are  but 
small.]  As  the  plea,  therefore,  is  good  upon  that  construction,  it  is  clear  that  it  may 
be  proved  without  shewing  that  all  agreed.     [He  was  then  stopped  by  the  Court.] 

Greaves  replied. 

Pollock,  C.  B.  We  are  all  of  opinion  that  in  this  case  our  judgment  ought  to  be 
for  the  defendant.  The  first  question  is  simply  whether  an  agreement  between  less 
than  the  whole  number  of  the  body  of  the  creditors,  to  accept  a  composition,  is  bind- 
ing upon  those  parties  who  enter  into  that  agreement.  I  do  not  think  there  is  any 
ground  for  doubting  that  such  an  agreement  is  binding.  It  is  a  good  consideration 
for  one  to  give  up  part  of  his  claim,  that  another  should  do  the  same.  That  position 
appears  to  me  not  to  need  any  authority.  That  being  so,  I  think  the  plea  alleges  such 
an  agreement,  and  that  the  evidence  supports  the  plea. 

Parke,  B.  The  only  question  here  is,  whether  there  is  a  variance  between  the 
agreement,  as  stated  in  the  special  [760]  verdict,  and  the  averment  of  it  in  the  plea. 
The  plea  states,  that  "the  defendant  offered  and  agreed  with  the  plaintiff  and  divers 
of  the  said  other  creditors,  &c.,  and  the  plaintiff  and  the  said  last-mentioned  other 
creditors  mutually  agreed  "  to  accept  a  certain  composition ;  and  the  question  is,  in 
what  sense  we  are  to  understand  the  words  "  divers  of  the  said  other  creditors  " — 
whether  it  is  necessary  to  prove  that  all  the  creditoi's  agreed,  or  whether  it  is  sufficient 
to  prove  that  some  only  came  into  the  terms  of  the  arrangement.  Now  it  is  perfectly 
well  established,  that,  after  pleading  over,  that  construction  is  to  be  put  upon  a  plead- 
ing which  will  make  it  good  ;  and  therefore,  if  it  be  necessary,  in  order  to  the  validity 
of  this  plea,  to  hold  that  all  the  creditors  must  enter  into  the  agreement  of  composition, 
such  proof  would  be  requisite.  If,  therefore,  Mr.  Greaves  could  have  established  such 
a  necessity,  he  would  have  succeeded  ;  but  an  agreement,  by  two  or  more  of  the 
creditors,  to  enter  into  a  composition,  is  perfectly  good  and  binding  as  to  those  parties, 
whether  the  others  do  so  or  not.  An  agreement  must  be  founded  upon  a  good  con- 
sideration :  and  in  such  case,  the  agieement  by  each  individual  to  give  up  part  of  his 
claim  is  a  sufficient  consideration.  The  plea,  therefore,  being  good  where  some  onlv 
of  the  cieditors  enter  into  an  agreement,  and  admitting  of  that  construction,  is 
supported  by  the  facts  found  by  the  special  verdict. 

With  respect  to  the  case  of  Brown  v.  Dakeyne,  if  the  decision  there  had  been  in 
point,  we  should  no  doubt  have  felt  ourselves  bound  by  it ;  but  then  the  language  of 
the  plea  was  very  unlike  that  of  the  present  plea ;  there  the  averment  was  of  an 
agreement  with  all,  and  the  Court  gave  their  judgment  on  the  ground  that  the  plea 
required  such  proof.    Our  judgment,  thei'efore  ought  to  be  in  favour  of  the  defendant. 

Alderson,  B.,  and  Pl.vtt,  B.,  concurred. 

Judgment  for  the  defendant. 

[761]  Hutchinson  v.  Read  and  Others.  Jan.  2.3,  1850. — A  declaration  on  a 
policy  of  insurance  stated  that  the  policy  was  duly  made  by  the  plaintiff  and 
the  defendants,  whereby  the  latter  insured  the  plaintiff's  vessel  for  a  twelve- 
month (setting  out  the  terms  of  the  policy,  containing  certain  warr.inties).  The 
declaration  then  stated,  that  at  the  time  of  the  making  of  the  policy,  and  of  the 
defendants'  promise  thereinafter  mentioned,  the  defendants  were  used  and 
accustomed  to  allow  to  all  persons  insuring  ships  with  them  for  the  period  of 
twelve  calendar  months,  to  take  their  vessels  off  lisk  for  any  one  or  more  entire 
month  or  months  for  which  such  vessels  were  insured,  and,  upon  giving  notice 
thereof  to  the  insured,  to  consider  such  vessels  as  off  risk,  and  not  subject  to  any 
of  the  terms  of  such  policies  until  such  vessels  were  again  taken  upon  risk,  and 


4  EX,  762.  HUTCHINSON    V.  READ  1423 

notice  thereof  given  to  the  defendants,  and  to  make  a  return  to  the  persons  so 
insured  of  part  of  the  premium  during  each  of  such  entire  month  or  months. 
The  declaration  then  averred,  that  the  plaintiff  had  notice  of  the  custom  ;.  that 
the  vessel  was  taken  otl  risk  for  a  month,  and  that  the  plaintiff  had  claimed 
the  sum  of  31.  12s.  as  a  return  of  the  premium;  and  that  it  was  then  agreed 
between  the  plaintiff  and  defendants,  that  that  sum  should  be  accepted  in  dis- 
charge of  the  claim,  and  that  the  vessel  should  be  considered  as  again  on  risk, 
for  the  residue  of  the  twelvemonth,  and  that  the  policy  should  continue  in  full 
force  for  the  unexpired  residue  of  such  period.  The  declaration  then  contained 
an  averment  of  mutual  promises,  that  the  vessel  was  again  on  ri.sk,  and  that, 
during  the  residue  of  such  period,  she  was  wholly  lost.  There  were  then 
averments  of  compliance  with  the  warranties  by  the  plaintiff  during  the  continu- 
ance of  the  policy  and  after  the  vessel  was  again  on  risk : — Held,  that  the 
declaration  was  bad  in  substance,  for  not  alleging  a  compliance  with  the  warranties 
during  the  whole  period  the  vessel  was  on  risk,  for  that,  either  the  vessel  was  on 
risk  again  under  the  original  contract,  or  upon  a  new  agreement ;  in  which 
latter  case,  the  agreement  was  void  for  want  of  a  sufficient  consideration. 

[S.  C.  19  L.  J.  Ex.  222.] 

Assumpsit  on  a  policy  of  insurance  upon  the  ship  "  Spartan."  The  first  count  of 
the  declaration,  after  reciting,  that  at  the  time  when  &c.,  the  plaintiff  was  the  sole 
owner  of  the  "  Spartan  "  :  and  that  the  defendants  were  three  of  the  directors  of  the 
Maritime  Insurance  Company  ;  and  that  the  plaintiff  had  caused  to  be  made,  by  one 
J.  H.  his  agent  in  that  behalf,  with  the  defendants,  being  such  directors,  a  policy  of 
insurance  bearing  date  the  5th  of  October,  1846,  by  which  the  said  ship  "Spartan  " 
was  insured,  lost  or  not,  at  and  from  twelve  o'clock  at  noon  on  the  21st  of  September, 
1846,  to  twelve  o'clock  at  noon  on  the  21st  of  September,  1847,  being  the  space  of 
twelve  calendar  months,  in  port  and  at  sea,  at  all  times  and  in  all  places,  and  in  all 
services  in  the  foreign  and  coasting  trade  of  the  United  Kingdom,  but  subject  to  the 
limitations  thereunto  annexed  and  hereinafter  mentioned,  including  the  risk  of  craft 
to  and  from  the  said  vessel  upon  any  kind  of  goods,  &c.  The  declaration,  after  setting 
out  the  terms  of  the  policv,  one  of  the  warranties  therein  expressed  being,  that  the 
"  Spartan  "  was  not  to  sail  from  the  West  Indies  or  the  Gulph  of  Mexico  between  the 
1st  of  Aucrust  and  12th  of  January,  &c.,  then  proceeded  to  state  the  subscription  of 
the  polic\^by  the  defenlants,  and  the  payment  by  the  plaintiff  to  the  defendants,  and 
the  receipt  hv  the  latter,  [762]  of  the  sum  of  561.  14s.  as  a  premium  for  the  insurance 
of  6001  as  in  the  policv  mentioned.  The  declaration  then  contained  an  averment 
that  "  the  said  policv  being  so  made,  and  within  the  said  period  of  twelve  calendar 
months  in  the  said  policv  mentioned,  and  before  the  making  of  the  promise  ..f  the 
defendants  hereinafter  mentioned,  to  wit,  on  the  20th  of  February  184 (,  the  said 
ship  called  the  "Spartan"  was  in  the  river  Tyne,  within  the  port  of  ^ewcastle  ;  and 
at  the  time  of  the  making  of  the  said  promise  the  defendants  hereinafter  mentioned 
were  used  and  accustomed  to  allow  to  all  persons  insuring  ships  with  them  for  the 
period  of  twelve  calendar  months,  to  take  their  vessels  off  risks  by  such  policies 
insured  against,  for  anv  one  or  more  entire  month  or  months  for  which  such  vessels 
were  insured  bv  such  policies,  and  upon  giving  notice  thereof  to  the  defendants  to 
consider  such  Vessels  as  off  risk,  and  not  subject  to  or  within  any  of  the  terms  in 
such  policies  contained,  until  such  vessels  were  again  taken  upon  risk,  and  notice 
thereof  given  to  the  defendants  ;  and  to  make  a  return  to  the  persons  so  insured  of 
part  of  the  premium  paid  bv  them  on  such  insurances  during  each  entire  month  o 
months  as  each  of  their  said  vessels  should  be  off  risk  as  aforesaid  «  -hich  sa.l 
usage  and  custom  the  plaintiff,  at  the  time  of  the  making  of  the  «f  Pfl^^^  \f/J^ 
proniise  of  the  defendants  hereinafter  mentioned  had  notice;  and  the  pla  "*  AT  ^n 
the  faith  of  such  usage  and  custom,  and  after  the  making  ^^  .^^e^^  / ^5^^'  '  '^^ 
duriuK  the  said  period  of  twelve  months  in  the  said  policy  mentioned,  and  before  the 
m'kiifc  o?  the  aid  promise,  &c.,  took  the  said  vessel  off  risk  according  to  the  said 
"sfge  ::nd  custom,  and  laid  the  said  vessel  up  in  the  said  river  Tvne  for  o„e  e  t 
month  of  the  said  months  in  the  policy  mentioned,  viz^from  &c  to  &«•; ^"^  then  o 
wit,  on  &c.,  gave  notice  thereof  to  the  defendants,  and  the  said  ^"^^^  f' '^"^  "f  J;^'J 
UD  and  was  tot  taken  again  on  risk,  according  to  the  said  policy,  dur-[763]-.ng  the 
XL  of  the  said  tast  m^itioned  month  ;  and  the  plaintiff;  before  the  making  of  the 
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promise  of  the  defendants  theireinafter  mentioned,  bad  claimed  and  had  required  of 
the  defendants,  according  to  the  said  usage  and  custom,  a  certain  sum  of  money, 
to  wit,  the  sum  of  31.   12s.,  as  and  for  such  return  of  premium  as  aforesaid."     The 
declaration  then    averred,    that   after   the  making    of    the  policy,   and    before    the 
making  of    the    promise   hereinafter  mentioned,    to  wit,    on  &c.,    it  was    arranged 
and  agreed  between   the   plaintiflP  and  the  defendants,  that  the  latter  should  pay 
and  return  to  the  plaintif}',  and  that  he  should  accept,  a  certain  portion  of  the  said 
premium   so   paid  by   the  plaintiff,   to   wit,   the  sum  of  31.  12s.,    in   full   satisfaction 
and  discharge    of    his   said   claim  ;    and  that  the  same   was  then  paid  accordingly  ; 
and    that    the    said  vessel  should    then  be  considered  and  be  again  upon    the  said 
risks  in  the  said  policy  mentioned  during  the  residue  of    the  said  twelve  months 
then  to  come  and  unexpii'ed  ;  and  that  the  said  policy,  memorandum,  and  limitations 
therein  contained  and  referred  to,   should  thenceforth   remain  and  continue  in  full 
force,  and  be  mutually  observed,  &c.,  during  the  residue  of  the  said  period  of  twelve 
months  then  to   come  and  unexpired,  in    the  said  policy  mentioned.     It  was  then 
averred,  that  in  consideration  of  the  premises  it  was  mutually  agreed,  and  that  the 
parties  mutually  pi'omised,  to  observe  and  perform  and  fulfil  all  things  in  the  said 
policj',  &c.,  contained,  during  the  residue  of  the  said  period  of  twelve  months.     It  was 
then  alleged,  that  after  the  vessel  was  again   on  I'isk,  and  during  the  said  period  of 
twelve  months  in  the  policy  mentioned,  the  vessel  proceeded  on  her  voyage,  and  was 
wholly  lost  by  perils  of  the  sea.     The  declaration  then  contained  an  averment  of  the 
plaintiff's  interest  in  the  vessel,  and    that  during  the  continuance  of  the  said  policy, 
and  from  the  time  of  the  making  of  the  said  promise  of  the  defendants  thereinbefore 
mentioned,  the  plaintiff  had  always  observed,  performed,  fulfilled,  and  [764]  kept  all 
things  in  the  said   policy,  memorandum,  and  limitations  contained,  on  the  part  and 
behalf  of  the   assured   to  be  observed,  performed,  and  fulfilled  ;  and  that,  from  and 
after  the  continuance  of  the  said  policy,  and  the  said   risks  thereby  insured,  and  the 
making  of  the  said  promise  of  the  defendants  as  thereinbefore  mentioned,   the  said 
vessel  did  not,  during  the  remaining  currency  of  the  said  policy,  sail,  &c.,  of  all  of 
which    the  defendants    had  notice  ;  by  reason  wheieof  they  became    liable  to    pay 
the   amount    of    insurance.      The    declaration,    after    other    averments    which   are 
immaterial,  concluded  by  laying  as  a  breach   the  non-payment  by  the  defendants  of 
the  sum  insured. 

Special  demurrer,  assigning  for  causes  (inter  alia)  that  the  count  did  not  allege 
with  proper  and  sufficient  certainty,  or  at  all,  that  the  said  ship  did  not  at  any  time 
during  the  space  of  twelve  months  during  which  time  the  ship  was  insured,  or  at  any 
time  whilst  the  ship  was  on  risk,  sail  fiom  the  West  Indies  or  Gulph  of  Mexico  between 
the  1st  of  August  and  the  12th  of  January,  &c.  ;  and  that  it  is  not  theie  properly 
stated,  either  that  no  breach  of  the  said  warranties  was  committed,  or  that  the  defen- 
dants waived  or  released  the  said  breaches  of  the  said  warranties ;  and  that,  if  any 
breach  of  the  warranties  had  been  committed  before  the  defendants'  alleged  promise, 
the  count  was  bad  for  not  shewing  any  fresh  consideration  for  the  defendants'  promise, 
&c.     Joinder  in  demurrer. 

Montague  Smith,  in  support  of  the  demurrer.  The  main  objection  to  the  declaration 
is  the  absence  of  any  averment  that  the  plaintiff  has  complied  with  the  warranties. 
It  is  consistent  with  all  the  allegations  which  it  contains,  that  there  was  a  breach  of 
the  warranties  before  the  vessel  was  taken  off  I'isk.  The  contract  was  one  whole  and 
entire  contract  for  the  insurance  of  the  vessel  for  the  period  of  twelve  months,  and 
there  was  no  new  and  binding  contract  upon  the  vessel  being  again  on  [765]  risk.  If 
there  was  such  a  promise  as  that  stated,  the  agreement  is  void,  as  there  is  no  new 
consideration.  Supposing  the  usage  and  custom,  as  here  set  out,  to  be  part  and 
parcel  of  the  contract  as  in  Hutton  v.  Warren  (1  M.  &  W.  466),  the  contract  is  still  one 
entire  contract,  and  the  plaintiff'  ought  to  have  averred  performance  of  his  part  of  it ; 
and  when  the  vessel  was  on  risk,  the  underwriters  would  be  entitled  to  the  whole  of  the 
premium,  a  certain  definite  proportion  of  it  being  repaid  during  such  time  as  the 
vessel  might  be  taken  off  risk. 

Watson,  contr^  The  declaration  is  good.  The  usage  and  custom  stated  is,  that 
the  assured  shall  be  at  liberty  to  take  the  vessel  oft'  risk  for  a  month  or  more,  upon  a 
proper  notice  being  given.  The  declaration  then  states  that  the  vessel  was  so  taken 
oft',  and  that  the  defendants  claimed  the  sum  of  31.  12s.  to  be  retuiiied ;  and  that  it 
was  thereupon  agreed,  that  from  that  time  forward  the  plaintiff'  would  comply  with 
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the  warranties,  and  the  defendants  would  insure  the  vessel,  and  that  she  was  lost 
during  the  latter  period.  [Parke,  B.  The  usage  or  custom  is  not  stated  as  any  part 
of  the  contract.  The  assured  would  not  be  under  any  obligation  to  return  the  premium. 
Is  there  any  consideration  for  the  new  promise'!]  "The  vessel's  being  taken  off  risk 
for  a  month  or  more,  according  to  the  notice,  is  a  sufficient  consideration,  as  in  Loncf- 
lidgc  V.  Dorvilh  (.5  B.  &  Aid.  117),  where  it  was  held,  that  the  giving  up  of  an  uncertain 
claim  was  a  sufficient  consideration  for  a  promise  to  pay  a  stipulated  sum.  [Piatt,  B. 
It  appears  to  me  that  both  the  consideration  and  the  promise  move  from  the  defen- 
dants.] The  fact  of  the  vessel  being  oflf  risk  is  the  consideration.  That  is  for  the 
benefit  of  the  plaintiff,  the  value  of  which  is  of  an  undefined  amount. 

[766]  M.  Smith  replied. 

Pollock,  C.  B.  I  am  of  opinion  that  in  this  case  the  defendants  are  entitled  to 
the  judgment  of  the  Court.  Upon  the  substantial  question  in  the  case,  it  appears 
to  me  that  there  is  either  no  new  contract,  or  no  sufficient  consideration  upon  which 
to  foutid  a  new  contract.  The  absence  of  either  of  those  requisites  is  sufficient  to 
destroy  the  plaintitt's  right  to  recover  in  this  action.  I  fully  concur  in  what  has 
fallen  from  the  other  members  of  the  Court  in  the  course  of  the  argument,  that  it  is 
difficult  to  discover  any  fresh  consideration ;  and  it  appears  to  me  to  be  equally  clear 
that  there  is  no  new  contract  whatever.  Upon  reading  this  declaration,  the  substance 
of  the  agreement  between  the  parties  seems  to  be  this  : — The  plaintiff  and  defendants 
have  executed  an  instrument,  by  which  the  latter  have  undertaken  to  insure  the 
plaintiff's  vessel  for  the  period  of  a  twelvemonth  ;  and  then  it  is  stated  that  there  is 
a  usage  or  custom,  that  the  policy  is  not  to  be  considered  as  running  during  a  certain 
period,  for  which  notice  is  to  be  given  ;  and  that  a  certain  portion  of  the  premium, 
commensurate  with  that  period,  is  to  be  returned  by  the  insurers.  The  declaration 
then  contains  an  averment  that  the  plaintiff  having  given  the  requisite  notice,  the 
vessel  was  off  risk,  and  that  a  certain  portion  of  the  premium  was  returned.  Now, 
without  any  fresh  agreement,  the  policy  would  revive  of  itself ;  and  therefore  I  think 
that  there  was  no  necessity  for  such  an  averment ;  for  if  there  was  such  a  custom  as 
that  which  is  heie  expressed,  and  if  it  is  to  be  taken  as  binding  upon  the  parties,  the 
policy  would  revive  upon  the  vessel  being  again  upon  risk  ;  and  if  the  custom  was 
not  binding,  the  policy  was  never  in  point  of  law  suspended  at  all.  That  being  so,  it 
was  incumbent  on  the  plaintiff  to  allege  a  compliance  with  all  the  warranties ;  and 
as  he  has  not  done  so  in  his  declaration,  it  is  bad  in  [767]  substance,  and  upon  that 
ground  the  defendants  are  entitled  to  judgment. 

Parke,  B.  I  agree  that  the  defendants  are  entitled  to  judgment  in  this  case.  If 
all  the  statements  with  respect  to  the  notice  and  taking  the  vessel  off  risk  be  treated 
as  surplusage,  the  declaration  is  bad  in  substance  for  omitting  the  necessary  averment 
of  compliance  by  the  plaintiff  with  the  warranties.  If,  on  the  other  hand,  it  is  to  be 
taken  that  a  new  agreement  was  entered  into  after  the  making  of  the  original  policy, 
that  agreement  must  be  stated  to  have  been  made  upon  a  good  and  sufficient  considera- 
tion, otherwise  the  agreement  is  not  binding  in  point  of  law  ;  and  it  appears  to  me 
that  no  such  consideration  appears  upon  the  face  of  this  declaration.  Now,  in  order 
to  make  the  declaration  good,  there  ought  to  be  a  statement  that  the  plaintiff  was 
entitled  to  a  larger  claim  from  the  defendants  than  that  set  forth  in  the  policy  ;  or, 
to  bring  the  case  within  the  principle  of  Longridge  v.  Don-ilk,  that  he  had  a  claim 
against  them  of  an  uncertain  and  indefinite  nature.  In  any  view  of  the  case  the 
latter  claim  is  whoUv  out  of  the  question.  I  think  that  the  plaintiff  had  no  real 
claim  of  any  nature  ;  for,  as  I  read  this  declaration,  the  allegation  of  the  existence  of 
some  custom  or  usage  does  not  make  such  custom  or  usage  a  provision  of  the  contract, 
so  as  to  be  obligatory  at  all  upon  the  parties  in  point  of  law.  The  declaration,  there- 
fore, is  bad  in  substance. 

Aldersox,  B.  I  am  of  the  same  opinion.  If  the  plaintiff's  case  is  to  be  taken  as 
resting  upon  the  first  agreement,  the  declaration  is  bad  for  not  containing  an  aver- 
ment of  the  plaintiff's  compliance  with  the  warranties ;  for  if  the  plaintift  fouiids  his 
claim  upon  the  new  agreement,  the  declaration  is  also  bad  in  not  shewing  a  sufficient 

consideration  for  that  agreement.  

Flatt.  B.  I  fully  'concur  with  the  rest  of  the  Court.  [768]  The  declaration 
states  a  policy  of  insuVance  upon  a  vessel  for  the  period  of  a  twelvemonth  and  as  the 
usage  cannot  be  taken  as  anv  part  of  the  original  agreement,  the  plaintiff  must  rest 
his  case  upon  a  new  agreement.     By  the  terms  of  that  agreement  the  defendants  were 


1426  GRAHAM     7'.   GIBSON  4  EX.  769. 

released  fiom  ri.sk  upon  the  vessel  for  the  period  of  one  month,  provided  the  sum  of 
31.  12s.  were  paid  Ijack  by  them  to  the  plaintiff'.  But  that  payment  applied  only  to 
the  excepted  period,  and  the  amount  of  the  payment  was  an  equivalent  for,  or  the 
price  of,  such  exemption.  But,  taking  that  period  as  so  much  time  excepted,  the 
original  contract  still  remained  in  force,  and  the  plaintiff  was  bound  to  comply  with 
all  its  terms,  and  to  make  a  statement  to  that  effect  in  his  declaration  ;  but  as  the 
declaration  does  not  contain  that  statement,  but  merely  alleges  that  he  has  in  part 
complied  with  the  warranties,  it  is  bad,  and  the  action  is  not  maintainable. 
Judgment  for  the  defendants. 


Graham  and  Others,  Assignees,  &e.  v.  Gibson  and  Others.  Jan.  24,  1850. — To 
an  action  by  the  assignees  of  a  bankrupt  Assurance  Association,  the  defendants 
pleaded,  as  to  26131.  7s.  Id.,  parcel  &c.,  that,  after  the  acciiiing  of  the  causes  of 
action,  and  before  the  bankruptcy,  it  was  agreed  between  the  Association  and 
the  defendants,  that  certain  policies,  which  had  been  effected  by  the  defendants 
with  the  Association,  and  which  were  then  existing,  should  be  forthwith  cancelled 
and  delivered  up  to  the  Association,  which  should  thereupon  be  exonerated  and 
discharged  from  the  said  insurances  ;  and  that  the  premiums  thereon  respectively 
paid  or  payable  by  the  defendants,  or  a  rateable  proportion  thereof,  after  deduct- 
ing so  much  theieof  as  would  fairly  be  payable  in  respect  of  risks  then  already 
incurred,  should  be  allowed  in  account  to  the  defendants  and  set  oft"  against  the 
monies  due  from  the  defendants  to  the  Association  ;  and  that  the  defendants 
thereupon  should  be  acquitted,  exonerated,  and  discharged  fi'om  the  payment  of 
so  much  of  the  said  monies  as  the  premiums  so  to  be  allowed  should  amount  to. 
The  plea  then  stated,  that  the  amount  of  premiums  so  to  be  allowed  was  a  sum,  to 
wit,  of  26131.  7s.  Id.  ;  it  then  averred,  that  afterwards,  and  in  pursuance  of  the 
said  agreement,  the  defendants  delivered  up  the  said  policies,  and  that  they  were 
respectively  cancelled  ;  and  that  the  defendants  were  in  consequence  thereof 
exonerated  and  discharged  from  the  payment  of  the  said  sura,  parcel  &c. — Held, 
that  the  plea  was  bad  in  substance  :  for  that,  the  agreement  being  to  deliver  up 
the  policies  to  be  cancelled,  and  to  allow  the  premiums,  the  plea  ought  to  have 
alleged  that  such  allowance  was  made. 

[S.  C.  19  L.  J.  Ex.  204.] 

Debt  by  the  plaintiffs,  as  assignees  of  the  estate  and  effects  of  the  Merchant 
Traders  Ship  Loan  Association.  The  declaration  stated,  that  the  defendants  were 
indebted  in  [769]  the  sum  of  10,0001.  for  premiums  upon  policies  of  insurance  effected 
by  the  defendants. 

The  defendants  pleaded,  as  to  26131.  7s.  Id.,  parcel  of  the  money  in  the  first  count 
mentioned,  and  the  causes  of  action,  so  far  as  they  relate  thereto,  that,  after  the 
accruing  of  the  said  causes  of  action,  and  befoi'e  the  Association  became  bankrupt, 
there  were  subsisting  and  in  full  force  and  effect  divers  policies  of  insurance  which 
had  been  effected  by  the  defendants  with  and  subscribed  and  executed  by  the  said 
Association,  whereby  the  Association,  stock,  and  capital  and  funds  thereof,  became 
insurers  to  the  plaintifl's  of  divers  large  sums  of  money,  amounting  in  the  whole  to  a 
large  sum,  to  wit,  10,0001.,  upon  the  premises  and  against  the  risk  in  the  said  policies 
mentioned ;  that,  the  policies  so  subsisting  and  being  in  force,  it  was  then,  and  before 
the  said  Association  became  bankrupt,  to  wit,  on  the  27th  of  March,  1848,  agreed  by  and 
lietween  the  said  Association  on  the  one  part,  and  the  defendants  on  the  other  part,  that 
the  several  policies  sliould  be  foithwith  cancelled  and  delivered  up  to  the  said  Associa- 
tion, which  should  theieupon  be  exonerated  and  discharged  from  the  said  insurances 
thereby  I'cspectively  undertaken  ;  and  that  the  premiums  thereon  respectively  paid  or 
payable  by  the  defendants,  or  a  rateable  proportion  of  the  premiums,  after  deducting 
so  much  thereof  as  would  fairly  be  payable  in  respect  of  risks  then  already  incurred, 
should  be  allowed  in  account  to  the  defendants,  and  set  off  against  the  monies  due 
from  the  defendants  to  the  said  Association,  as  in  the  first  count  mentioned,  and  then 
that  the  defendants  thereupon  should  be  acquitted,  exonerated,  and  discharged  from 
the  payment  of  so  much  of  the  said  monies  as  the  premiums  so  to  be  allowed  should 
amount  to;  and  the  defendants  say,  the  amount  of  [iromiuras  so  to  be  allowed  to  the 
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defendants  in  respect  of  policies  so  to  be  cancelled  and  delivered  up,  according  to  the 
terms  of  the  agreement  at  the  time  of  the  making  thereof,  was  a  sum,  to  wit,  of  [770] 
26131.  7s.  Id.  ;  and  thereupon  afterwards,  and  before  the  bankruptcy  of  the  Associa- 
tion, to  wit,  on  &c.,  in  pursuance  of  the  said  agreement  they  the  defendants  delivered 
up  the  said  policies  so  agreed  to  be  cancelled  to  the  said  Association,  and  the  same 
and  each  of  them  were,  by  and  with  the  consent  of  the  defendants  and  the  Association, 
respectively  cancelled  and  annulled,  and  the  defendants  thereupon,  in  pursuance  of 
the  agreement,  then  became  and  were  acquitted,  exonerated,  and  discharged  from  the 
payment  of  the  said  sum  of  26131.  7s  Id.,  parcel  as  aforesaid.  The  plea  then  averred, 
that  the  defendants  had  no  notice  of  an  act  of  bankruptcy.  Verification.  The 
plaintiffs  replied,  that  the  said  amount  of  premiums  mentioned  in  the  said  plea,  to 
wit,  26131.  7s.  Id.,  was  not  nor  was  any  part  thereof  allowed  to  the  defendants,  mode 
et  forma  :  concluding  to  the  country. 

Special  demurrer,  on  the  ground  that  the  replication  traversed  matter  not  alleged 
in  or  necessarily  to  be  implied  from  the  plea.     Joinder  in  demurrer. 

The  demurrer  was  argued  in  the  last  Vacation  Sittings  (Dec.  6),  by 

Bovill,  in  support  of  the  demurrer.  The  replication  is  bad  for  the  reason  assigned. 
[Parke,  B.  The  question  is,  whether  the  plea  sets  up  an  executory  or  an  executed 
agreement.  If  it  is  to  be  construed  as  setting  up  an  executory  one,  it  is  bad.]  The 
plea  is  based  upon  an  executed  agreement.  The  plea  is  directed  to  a  certain  sum, 
which  the  defendants  admit  to  have  been  due ;  and  then  it  states  that  the  parties 
came  to  an  agreement  by  which  the  defendants  were  to  deliver  up  the  policies  to  be 
cancelled,  and  that  a  particular  and  certain  sum,  namely,  the  sura  of  26131.  7s.  Id.,  is 
to  be  allowed  and  set  off.  On  the  one  hand  the  policies  are  given  up,  and  on  the 
other  that  sum  is  allowed.  Upon  the  giving  up  of  the  policies,  eo  instanti  the  defen- 
dants were  exonerated  and  discharged.  The  sum  of  26131.  7s.  Id.,  [771]  although 
laid  under  a  videlicet,  is  material.  The  plaintiffs  having  pleaded  over,  the  videlicet 
does  not  make  the  amount  uncertain  :  A^ash  v.  Brown  (6  C.  B.  584).  Maule,  J.,  there 
said,  "  There  is  abundant  authority  to  shew  that  a  material  averment  must,  though 
under  a  videlicet,  be  proved  as  laid:"  Nightingale  v.  IVilcoxson  (10  B.  &  0.  202). 
[Parke,  B.  And  the  same  rule  no  doubt  was  followed  in  Whitaker  v.  Harrold  (11  Q.  B. 
163),  in  the  Court  of  error.]  The  defendants,  therefore,  have  performed  their  contract 
by  the  delivery  of  the  policies  to  be  cancelled. 

Greenwood,  contrk  The  plea  is  bad  in  substance,  as  it  does  not  allege  that  the 
sum  was  calculated  and  adjusted  and  allowed  in  account.  The  parties  agreed  upon 
the  basis  of  the  calculation,  but  they  did  not  fix  the  amount.  Two  periods  were 
clearly  in  the  contemplation  of  the  parties  when  they  entered  into  this  arrangement, 
for  the  policies  were  to  be  forthwith  cancelled  and  delivered  up,  and  the  premiums 
thereon  paid  or  payable,  or  a  rateable  proportion  of  such  premiums,  after  deducting 
so  much  thereof  as  would  be  fairly  payable  in  respect  of  risks  then  already  incurred, 
were  to  be  allowed  in  account  to  the  defendants  ;  which  shews  that  at  that  time 
the  amount  was  undefined,  and  that  the  calculation  was  to  be  undertaken  at  a 
subsequent  period. 

Bovill,  in  reply.  The  agreement  is  to  the  effect,  that  the  debt  of  the  defendants, 
as  to  the  sum  to  which  the  plea  is  directed,  is  altogether  extinguished,  at  the  time  of 
the  agreement  the  sum  being  ascertained ;  and  it  can  make  no  difference  whether  it 
was  to  be  paid  at  that  or  at  a  future  time. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  This  case  was  argued  before  my  Brothers  [772]  Alderson,  Eolfe, 
Piatt,  and  myself,  at  the  sittings  after  last  term.  [His  Lordship  stated  the  pleadings, 
and  proceeded.] 

The  only  question  is,  as  to  the  meaning  of  the  agreement  alleged  in  the  plea,  and 
whether  it' states  a  good  answer  to  the  action  on  general  demurrer.  The  words  of 
the  alleged  agreement,  according  to  their  ordinary  construction,  shew  that  it  was 
executory  ;  the  amount  was  to  be  allowed  in  account,  and  the  defendants  were  there- 
upon to  "be  acquitted  and  discharged;  and  the  ordinary  construction  agrees  with  the 
probable  intent  of  the  parties ;  for,  as  the  amount  fairly  to  be  allowed  in  respect  of 
risks  incurred  was  a  matter  requiring  examination  and  calculation,  it  is  not  likely  that 
the  parties  could  intend  the  agreement  to  be  final  until  that  had  taken  place. 

We  think,  therefore,  that  the  agreement  was  executory  only ;  and  if  so,  the  plea 


1428  BIGNELL    V.  HARPUR  4  EX.  773. 

is  bad,  as  it  is  not  averred  to  have  been  executed  by  the  amount  being  actually 
allowed  in  account. 

The  subsequent  averment,  that  the  policies  were  cancelled  and  annulled,  is  not 
equivalent  to  the  averment  that  the  premiums  were  allowed,  nor  does  that  allegation 
afford  a  substantial  defence  as  being  an  accord  and  satisfaction  ;  for  it  is  not  stated 
either  that  they  were  delivered  up  or  allowed  in  satisfaction  of  a  certain  amount  of 
premiums. 

The  plea,  therefore,  is  bad  in  substance,  and  our  judgment  must  be  for  the 
plaintiHs. 

Judgment  for  the  plaintiffs. 

[773]  BiGNKLL  v.  Harpur,  Executor,  &c.  Jan.  30,  1850. — A  count  which  states 
that  the  defendant,  as  executor,  was  indebted  to  the  plaintiff  for  interest,  for  the 
forbearance  at  interest  by  the  plaintiff  to  the  defendant,  as  such  executor  as 
aforesaid,  at  his  request,  of  monies  owing  from  the  defendant,  as  such  executor 
as  aforesaid,  to  the  plaintiff,  states  a  liability  arising  on  a  personal  contract  by 
the  executor,  and  not  one  in  his  representative  character ;  and  such  a  count, 
therefore,  cannot  be  joined  with  counts  which  seek  to  render  the  defendant  liable 
in  his  representative  character. 

[S.  C.  7  D.  &  L.  243 ;  19  L.  J.  Ex.  168.] 

Debt.  The  first  count  of  the  declaration  was  by  the  plaintiff  against  the  defendant, 
as  the  executor  of  John  Humphreys,  and  stated,  that  bj'  a  certain  indenture  made 
between  the  plaintiff  and  John  Humphreys,  the  said  John  Humphreys  covenanted  to 
pay  the  plaintiff  2001.  and  interest  on  the  1st  of  June,  1843.  The  second  count  was 
for  interest  due  from  John  Humphreys  to  the  plaintiff.  The  third  count  stated,  that 
the  defendant,  as  such  executor,  was  indebted  to  the  plaintiff  in  2001.  for  interest,  for 
the  forbearance  at  interest  by  the  plaintiff  to  the  defendant,  as  such  executor  as  afore- 
said, at  his  request,  of  monies  owing  from  the  defendant,  as  such  executor  as  aforesaid, 
to  the  plaintiff'. 

General  demurrer,  and  joinder. 

The  demuirer  was  argued  in  the  last  Vacation  Sittings  (December  8),  by 

Warren,  in  support  of  the  demurrer.  The  declaration  is  bad  on  the  ground  of  a 
misjoinder  of  counts,  the  first  two  counts  being  founded  upon  contracts  with  the 
testator,  and  the  last  on  a  new  contract  with  the  executor,  upon  which  he  would  be 
personally  liable.  The  liability  there  stated  arises  from  the  forbearance  of  a  debt  at 
his  request.  The  representative  character,  therefore,  of  the  defendant  does  not  affect 
the  contract. 

Willes,  contr^  The  last  count  would  be  supported  by  evidence  that  the  contract 
was  entered  into  by  the  testator.  It  has  been  held  that,  under  a  count  for  mone}'  paid 
to  the  use  of  the  executors,  the  executor  may  be  charged  in  his  lepresentative  character  : 
Prior  V.  Hemhrow  (8  M.  &  W.  873).  [774]  In  that  case  the  same  objection  was  raised 
to  the  declaration.  [Parke,  B.  Here  the  count  states,  that  the  money  was  foiliorne 
at  the  defendant's  request.  How  are  we  to  reject  the  latter  words  I]  The  count 
might  be  good  if  those  words  were  struck  out.  Victors  v.  Daviea  (12  M.  &  W.  758)  is 
to  that  effect.  [Piatt,  B.  It  was  held,  in  the  case  of  Ashhy  v.  Ashhy  (7  B.  &  C.  444), 
that  a  count  for  money  had  and  received  by  the  defendant  as  executor,  to  the  use  of 
the  plaintiff,  charged  the  defendant  in  his  personal  and  not  in  his  representative 
character.] 

Warren,  in  reply.  The  words  "at  the  defendant's  request"  are  material,  and 
cannot  be  rejected.  The  forbearance  at  the  defendant's  request  is  a  sufficient  con- 
sideration upon  which  to  found  a  new  contiact  after  the  death  of  the  testator.  In 
Victors  v.  TJavie.%  which  was  an  action  for  money  lent,  the  Court  held,  that  the  request 
was  clearly  implied  by  the  term  "lent  to  the  defendant."  Childs  v.  Monins  (2  Brod. 
&  B.  460)  is  a  distinct  authority  in  the  defendant's  favour.  The  Court  of  Common 
Pleas  there  decided,  that  a  promissory  note  by  which  the  makers,  as  executors,  jointly 
and  severally  promised  to  pay  on  demand,  with  interest,  rendered  them  personally 
liable;  and  Burrough,  J.,  there  said,  "The  insertion  of  the  words  'as  executors' 
cannot  alter  the  case,  if  on  the  whole  instrument  the  parties  appear  liable.  That  is 
clearly  the  case  in  the  present  instance ;  for  by  promising  to  pay  on  demand,  the 
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defendants  admit  assets  ;  and  by  promising  interest,  they  shew  in  effect  that  the  debt 
was  to  be  paid  at  a  f  utnre  day  ;  as  they  could  not  charge  the  estate  of  the  testator 
with  interest,  they  must  pay  it  out  of  their  own  pockets."  [He  also  cited  Richardson 
V.  Griffin  {5  M.  &  S.  -294),  and  Kitchenman  v.  Skeel  (3  Exch.  49).] 

Cur.  adv.  vnlt. 

[775]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (His  Lordship,  after  stating  the  pleadings,  proceeded :)  We  are  of 
opinion  that  the  declaration  is  bad  in  this  case,  on  the  ground  of  a  misjoinder. 

The  first  count  is  clearly  against  the  defendant  in  his  representative  character. 
The  last  count  would  certainly  be  supported  by  proof  of  a  contract  by  the  defendant 
to  pay  interest  on  money  due  from  the  testator,  and  forborne  after  his  death  to  the 
executor ;  and  such  contract  would  bind  the  defendant  personally,  not  as  executor. 
But  it  is  argued,  that  the  request  bv  the  executor  need  not  be  proved,  and  therefore 
might  be  rejected  ;  and  that,  if  the  count  had  omitted  the  statement  of  the  request, 
it  would  have  been  sufficient  to  make  the  defendant  liable  in  his  representative 
capacity,  and  so  there  would  be  no  misjoinder.  But  if  the  count  had  omitted  the 
statement  of  the  contract  for  forbearance,  it  would  have  been  bad  on  special  demurrer, 
for  not  stating  the  way  in  which  the  defendant  became  indebted  for  interest.  It 
would  not  have  been  sufficient  to  allege  that  the  testator  or  the  executor  was  indebted 
for  interest,  without  stating  some  contract  or  request  to  forbear. 

This  count  could  not  have  been  demurred  to  specially,  for  the  answei-  would  have 
been,  that  there  was  a  sufficient  personal  contract  with  the  defendant  stated,  to  make 
him  liable  by  reason  of  his  request.  The  allegation  of  the  request  cainiot,  therefore, 
be  rejected  as  surplusage,  because  that  would  make  the  count  defective :  and,  con- 
sidering the  count  as  a  good  count,  it  cannot  be  such  but  by  treating  it  as  a  personal 
contract  with  the  defendant ;  and  if  so,  there  is  a  misjoinder. 

If  a  defendant  request  the  plaintiff  to  forbear,  and  promise  to  pay  interest,  such  a 
promise  certainly  makes  no  contract  but  a  personal  one  with  the  defendant.  To  make 
the  defendant  liable  as  executor,  the  count  ought  to  state  [776]  the  defendant  to  be 
indebted  as  executor  on  a  contract  by  the  testator,  to  pay  interest  so  long  as  the  debt 
should  be  forborne. 

Our  judgment  must  be  for  the  defendant. 

Judgment  for  the  defendant. 

Atkyns  v.  Kinkier.  Jan.  17,  1850.— Covenant  on  an  indenture,  whereby  the 
defendant  and  the  plaintiff  agreed  to  enter  into  partnership  as  surgeons  for  the 
term  of  three  years  ;  and  the  defendant  covenanted  that,  after  the  determination 
of  the  partnership,  he  would  not  at  any  time  practise  as  a  surgeon  at  No.  28 
Dorset>crescent,  or  within  the  distance  of  two  miles  and  a  half  thereof,  measuruig 
by  the  usual  streets  or  wavs  of  approach  thereto,  nor  reside  within  the  distance 
of  two  and  a  half  miles  of  No.  28  Dorset-crescent,  without  the  plaintiff's  consent, 
nor  would  attempt  to  prevail  on  any  of  the  patients  of  the  defendant,  or  of  the 
partnership,  to  withdraw  from  the  plaintiff,  or  to  employ  any  other  medical 
attendant  in  prejudice  of  the  plaintiff',  but  would  in  all  things  endeavour  to 
promote  the  business  and  advantage  of  the  plaintiff  as  a  surgeon,  so  far  as  it  was 
in  the  power  of  the  defendant,  and  as  he  could  reasonably  and  properly  be 
required  to  do  ;  and  that,  if  the  defendant  should  in  any  respect  break  or  infringe 
this  stipulation,  he  should  pay  the  plaintiff  lUOOl.  as  and  for  liquidated  damages, 
and  not  by  way  of  penalty.  Breach,  that,  after  the  expu-ation  of  the  term,  the 
defendant  did  reside  within  the  distance  of  two  miles  and  a  half  of  the  premises, 
No.  28  Dorset-crescent.  The  plea  traversed  this  allegation ;  and,  after  verdict 
for  the  plaintiff-Held,  first,  that  the  distance  was  to  be  measured,  not  by  the 
most  frequented  public  wavs,  but  by  any  of  the  usual  public  ways.— becondly, 
that  the  covenant  not  to  reside  at  any  time  within  the  prescribed  distance  was 
not  unreasonable  or  void.-Thirdly,  that  the  sum  of  10001.  was  liquidated 
damages  and  not  a  penalty. 
rS.  C.  19  L.  J.  Ex.  132.  Followed,  Mepiolds  v.  Bridge  1856,  6  El  &  Bl.  528.  Dis- 
^  cussed,  Bonsall  v.  B^p-ne,  1868,  16  W.  R.  372.  Referred  to  ^^"'ff^^- ^ff;  ^^^^f' 
L  R  7  Ex   74 ;  L.  R.  8  Ex.  36  ;  Jrallis  v.  Smith,  1882,  21  Ch.  D.  244 ;  Maxm  Gun 
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Company  V.  Nordenfelt,  [1893]  1.  Cli.  630;  Dunlop  Pneuriuitic  Tyre  Comjjany,  Limited 
V.  New  Oarage  and  Motor  Company,  Limited,  [1915]  A.  C.  82.] 

Covenant.  The  declaration  stated,  that  on  the  2.5th  of  December,  1844,  by  an 
indenture  then  made  between  the  defendant,  theicin  described  as  of  No.  28  Dorset- 
crescent,  New  North-road,  London,  Doctor  of  Medicine,  of  the  one  part,  and  the 
plaintift'  of  the  other  part  (profert),  after  reciting,  amongst  other  things,  that  the 
defendant  had  for  manj'  years  past  been  in  practice  as  a  surgeon,  acconcheui',  and 
apothecaiy,  and  that  the  defendant  and  the  plaintiff  had  mutually  agreed  to  enter  into 
a  partnership  in  the  profession  or  practice  of  .surgeons,  accoucheurs,  and  apothecaries, 
for  the  term  and  under  the  stipulations  and  conditions  thereinaftei-  contained,  each  of 
them  the  plaintiff  and  defendant  did,  for  the  considerations  therein  mentioned, 
covenant  and  agree  with  the  other  of  them,  amongst  other  things,  that  the  defendant 
and  the  plaintiff  should  and  would  become,  continue,  and  be  partners  in  [777]  the 
profession  or  practice  of  surgeons,  accoucheurs,  and  apothecaries,  and  in  the  business 
incident  thereto  respectively,  for  the  term  of  three  years  from  the  date  of  the  inden- 
ture, if  they  the  defendant  and  the  plaintif!  should  so  long  live,  subject  to  the  provision 
in  ihe  indenture  contained  for  determining  the  partnership.  That,  in  case  the  plaintiff 
should  be  desirous  of  putting  an  end  to  the  partnership  at  the  expiration  of  two  years 
from  the  commencement  thereof,  and  of  such  his  desire  should  gi\'e  the  defendant  six 
calendar  months'  notice  in  writing,  then  and  in  such  case  the  partnership  should  cease 
and  determine  at  the  expiration  of  such  two  yeais,  and  the  plaintiff  should,  immedi- 
ately upon  such  expiration,  pay  to  the  defendant  the  sum  of  3801.,  exclusive  of  the 
sum  of  4001.  paid  on  the  signing  of  the  indenture,  and  of  the  shaie  of  the  profits  of 
the  business  due  to  the  defendant  up  to  the  determination  of  the  partnership.  And 
the  defendant  did  by  the  said  indenture  further  covenant  and  agree  with  the  plaintiff, 
that,  after  the  deteimination  of  the  partnership,  either  at  the  expiration  of  the  term 
of  two  years,  or  of  the  term  of  three  years,  as  the  case  might  be,  he  the  defendant 
should  not  nor  would  at  any  time,  either  alone  or  in  partnership  with  any  other  person 
or  persons,  and  neither  for  fee  and  reward  or  gratuitously,  follow  or  practise  in  the 
profession  or  business  of  a  surgeon,  accoucheur,  or  apothecary,  at  the  premises  No.  28 
Dorset-crescent  aforesaid,  or  within  the  distance  of  two  and  a  half  miles  thereof, 
measuring  by  the  usual  stieets  or  ways  of  approach  thereto,  nor  reside  within  the 
distance  of  two  and  a  half  miles  of  the  premises  No.  28  Dorset-crescent  aforesaid, 
without  the  consent  in  writing  of  the  plaintiff;  and  that  he  the  defendant  should  not 
nor  would  by  any  means  whatsoever  attempt  to  prevail  on  any  of  the  patients  of 
the  defendant,  or  of  the  said  partnership,  to  withdraw  from  the  plaintiff',  or  to  employ 
any  other  medical  attendant  in  prejudice  to  the  plaintiff,  but,  on  the  contrary,  shouhl 
and  would  in  all  things  en-[778]-deavour  to  promote  and  advance  the  business  and 
advantage  of  the  plaintiff'  in  the  profession  of  a  surgeon,  accoucheur,  and  apothecary, 
so  far  as  it  was  in  the  power  of  the  defendant,  and  as  he  could  reasonably  and  properly 
be  required  to  do  ;  and  that,  if  the  defendant  should  in  any  respect  break  or  infringe 
this  stipulation,  then  and  in  such  case  he  the  defendant  should  immediately  thereupon 
pay  to  the  plaintiff,  his  executors  or  administrators,  the  sum  of  lOOOl.  as  and  for 
liquidated  damages,  and  not  by  way  of  penalty  ;  but  it  was  by  the  said  indenture 
agreed,  that  the  said  restriction  in  the  now  immediate  article  was  not  to  be  constiued 
to  extend  so  as  to  prevent  the  defendant  attending  any  person  or  persons  whomsoever 
as  a  physician,  or  physician  accoucheur,  or  prescribing  as  such,  within  the  distance  of 
two  and  a  half  miles.  Averment,  that  the  defendant  and  the  plaintiff  became  partners, 
&c.  Breach,  that,  after  the  expiration  of  the  said  term  of  three  years,  the  defendant 
did  for  a  long  time,  to  wit  &c.,  reside  within  the  distance  of  two  and  a  half  miles  of 
the  premises  No.  28  Dorset-crescent,  measuring  by  the  usual  streets  or  public  ways  of 
approach  thereto,  to  wit,  at  No.  44  Trinity-square,  Southwark,  without  the  consent  in 
writing  of  the  plaintiff,  whereby  the  defendant  became  liable  to  pay  the  plaintiff  the 
sum  of  10001.,  &c. 

Plea,  that  the  defendant  did  not  reside  within  the  said  distance  from  the  said 
premises  No.  28  Dorset-crescent,  modo  et  forma ;  upon  which  issue  was  joined. 

At  the  trial,  before  Rolfe,  R,  at  the  Middlesex  Sittings  in  the  present  term,  it 
appeared  that  the  plaintiff  and  the  defendant  had  entered  into  partnership  upon  the 
terms  of  the  indenture  set  out  in  the  declaration  ;  and  that,  after  the  expiration  of 
the  three  years,  the  defendant  went  to  reside  at  No.  44  Trinity-square,  Southwark. 
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His  residence  ^yas  more  than  two  miles  and  a  half  from  No.  28  Dorsetcrescent  if 
measured  by  the  public  thoroughfare  most  fre-[779]-.iue.ited  by  carriages  but'  if 
measured  by  another  public  thoroughfare  along  which  carriages  seldom  passed  it  was 
a  few  feet  within  the  two  miles  and  a  half.  It  appeared,  however,  that  this  latter 
thoroughfare  was  less  frequented  by  carriages,  in  consequence  of  there  bein<^  a  toll- 
gate  on  one  part  of  the  road.  There  was  no  evidence  that  the  plaintiff  had  su'stained 
any  damage  from  the  circumstance  of  the  defendant  residing  at  44  Trinity-square 
It  was  submitted,  on  behalf  of  the  defendant,  first,  that  the  distance  was  to  be  measured 
by  the  most  frequented  road  ;  secondly,  that,  as  the  breach  of  covenant  alleged  was  not 
the  practising  as  a  surgeon,  but  merely  the  residing  within  the  prescribed  distance, 
such  a  restraint  was  unreasonable  and  void  :  thirdly,  that  the  10001.  was  a  penalty,  and 
not  liquidated  damages.  The  learned  Judge  told  the  jury,  that  the  plaintiff' had  a 
right  to  measure  the  distance  by  any  of  the  public  streets  us"ually  frequented  ;  and  the 
jury,  under  his  Lordship's  direction,  found  a  verdict  for  the  plaintiff  for  10001.,  leave 
being  reserved  to  the  defendant  to  move  to  reduce  the  damages  to  Is. 

Huilstone  now  moved  for  a  new  trial,  on  the  ground  of  misdirection,  or  to  reduce 
the  damages,  or  to  arrest  the  judgment.  First,  the  learned  Judge  misdirected  the 
jury,  in  telling  them  that  the  plaintiff'  was  entitled  to  measure  tlie  two  miles  and  a 
half  by  any  of  the  public  streets  usually  frequented.  The  words  of  the  covenant, 
"  usual  streets  or  ways  of  approach  thereto,"  mean  such  streets  or  ways  as  are  usually 
traversed,  that  is,  the  ordinary  and  most  frequented.  The  case  may  be  illustrated  by 
other  routes  more  familiar  ;  for  instance,  persons  going  from  Westminster-bridge  to 
Temple-bar  usually  pass  along  Parliament-street  and  by  Charing-cross,  notwithstanding 
there  is  a  shoiter  way.  That,  however,  cannot  be  said  to  be  the  usual  way,  for  it  is 
very  little  frequented.  The  object  of  [780]  the  parties  was  to  guard  against  the 
distance  being  measured  as  the  crow  flies  :  and  they  evidently  contracted  with  reference 
to  such  ways  as  they  then  knew  to  be  the  most  frequented  public  thoroughfares. 
Secondly,  the  only  breach  alleged  is,  that  the  defendant  resided  within  the  prescribed 
distance  ;  but  the  covenant,  so  far  as  it  restrains  the  defendant  from  residing  in  a 
particular  place,  is  unrea.sonable  and  void.  Numerous  authorities  have  settled,  that 
restraints  of  trade  are  bad,  unless  particular  in  respect  of  time  and  pl.ice,  founded  on 
a  good  consideration,  and  reasonable.  Here  there  is  no  limit  in  respect  of  the  time  of 
the,defendant's  residence  within  theprescriljcd  distance.  He  would  be  prevented  from 
residing  there,  not  only  during  the  plaintiff's  lifetime,  or  if  he  relinquished  practice, 
but  even  after  his  death.  Besides,  the  restriction  is  of  no  benefit  whatever  to  the 
plaintiff,  neither  can  he  sustain  any  injury  from  the  breach  of  it.  Parker,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  in  Mitchell  v.  Reynolds  (10  Mod.  130),  after 
observing  that  a  condition  of  no  use  to  the  other  is  void,  says,  "  Puffendorf  makes  all 
useless  agreements,  as  an  agreement  not  to  wash  one's  hands,  &c.,  void.  Cui  bono  1  is 
ever  of  great  weight  in  all  agreements."  And  in  Horner  v.  Graves  (7  Bing.  743), 
Tindal,  C.  J.,  says,  "  Whatever  restraint  is  larger  than  the  necessary  protection  of  the 
party,  can  be  of  no  benefit  to  either :  it  can  only  be  oppressive :  it  is  in  the  eye  of  the 
law  unreasonable."  Thirdlj',  the  sum  of  10001.  must  be  construed  as  a  penalty,  and 
not  as  liquidated  damages.  The  case  falls  within  the  principle  of  Kemble  v.  Farren 
(6  Bing.  141),  which  decided,  that,  where  an  agreement  contains  several  stipulations 
of  various  degrees  of  importance  and  value,  a  sum  agreed  to  be  paid  by  way  of  damage 
for  the  breach  of  any  of  them,  shall  be  construed  as  a  penalty  and  not  as  liquidated 
damages,  even  though  the  parties  have  in  express  [781]  terras  stated  the  contrary. 
That  rule  was  recognised  and  confirmed  by  this  Court,  in  Homer  v.  Flintoff(9  M.  & 
W.  678),  where  Alderson,  B,  says,  "The  correct  principle  appears  to  have  been  laid 
down  by  Bayley,  J.,  in  Duties  v.  Fentoii  (6B.  &  C.  216),  viz.— "Where  the  sum  which 
is  to  be' a  security  for  the  performance  of  an  agreement  to  do  several  acts,  will,  in  case 
of  breaches  of  the  agreement,  be  in  some  instances  too  large  and  in  others  too  small  a 
compensation  for  the  injury  thereby  occasioned,  that  sum  is  to  be  considered  a  penalty." 
Here  the  covenant  contains  stipulations  of  various  degrees  of  importance  ;  for  instance, 
the  defendant  agrees  to  endeavour  to  promote  and  advance  the  business  and  advantage 
of  the  plaintiff;  but  it  never  could  have  been  the  intention  of  the  parties  that  lOOOl. 
was  to  be  paid  by  the  defendant  if  he  failed  to  name  the  plaintiff",  when  asked  by  a 
patient  to  recommend  him  a  surgeon.  The  authorities  are  collected  in  a  note  to  the 
case  of  Gainsford  v.  Grijfifh  (1  Wms.  Saund.  58  c).  [Parke,  B.,  referred  to  Leiijhlon  v. 
Jl'ales  (3  M.  &  W.  545).] 


1432  ATKYNS   V.  KINNIER  4  EX.  782. 

Pollock,  C.  B.  There  will  be  no  rule.  We  are  to  collect  the  meaning  of  the 
parties  to  the  deed  from  the  terms  which  they  have  used.  Now  the  stipulation  is 
express,  that  if  the  defendant  shall  practise  or  reside  within  two  miles  and  a  half  from 
No.  28  Dorset-crescent,  measuring  by  the  usual  streets,  he  shall  pay  the  plaintiff  10001. 
Here  the  defendant  did  reside  within  that  distance,  measuring  by  one  of  the  usual 
ways,  though  he  was  beyond  it  according  to  another.  I  can  conceive  many  cases 
where  what  may  be  called  private  policy  may  render  it  necessary  for  a  party  to  guard 
against  something  which  may  be  easily  converted  into  a  means  of  damage, — not 
because  the  act  is  of  itself  injurious,  but  because  it  is  a  sort  of  guard  or  fence,  to 
prevent  something  else  which  is  injurious  from  being  [782]  done.  In  like  manner, 
public  policy  has,  for  the  protection  of  the  Bank  of  England  against  forgery,  rendered 
it  criminal  to  make  paper  bearing  the  same  water-mark  as  Bank  of  England  notes. 
The  making  of  such  paper  is  in  itself  an  indiflferent  act ;  but,  inasmuch  as  it  may 
afl'ord  facilities  to  forgery,  the  legislature  has  on  that  account  prohibited  the  act. 
The  same  motives  may  operate  on  the  mind  of  a  man  in  private  life,  and  induce  him 
to  frame  stipulations  similar  to  those  which,  it  is  argued,  we  ought  to  construe  as 
illegal  because  uiu-easonable  and  contrary  to  public  policy. 

Parke.  B.  I  am  of  opinion  that  my  Brother  Rolfe  was  right  in  his  view  of  the 
covenant.  The  question  was,  whether  the  defendant  resided  within  two  miles  and  a 
half  from  the  plaintiff's  residence,  measuring  by  any  of  the  usual  ways  of  communica- 
tion. The  rule  laid  down  in  Leic/h  v.  Hind  (9  B.  &  C.  774),  is,  that  where  there  is  a 
stipulation  as  to  non-residence  within  a  prescribed  distance,  the  true  principle  of 
admeasurement  is  to  take  the  nearest  mode  of  access,  according  to  the  existing  state 
of  the  streets.  The  object  of  this  covenant  was  to  prevent  the  defendant  from  residing 
within  two  miles  and  a  half  of  the  plaintifl",  measuring  by  any  of  the  usual  and 
ordinary  modes  of  communication. 

The  next  question  is,  whether  the  declaration  is  bad  upon  the  face  of  it ;  for  if  so, 
we  ought  to  arrest  the  judgment.  Now,  the  covenant  is,  that  the  defendant  will  not 
carry  on  the  business  of  a  surgeon  within  a  limited  distance ;  and  that  is  a  valid 
covenant,  according  to  the  authority  of  Mallan  v.  May  (11  M.  &  \V.  6.53).  It  is  not 
an  improper  restriction  that  it  continues  during  the  life  of  the  covenantor,  who  may, 
perhaps,  survive  the  covenantee,  for  that  enables  the  good-will  of  the  business  to 
become  the  subject  of  purchase  and  sale.  Therefore,  the  covenant  not  to  carry  on 
business  within  [783]  the  prescribed  distance  is  valid,  and  the  covenant  not  to  reside 
is  equally  unobjectionable  in  point  of  law.  If  there  had  been  no  restriction  as  to 
carrying  on  the  business  of  a  surgeon,  in  my  opinion  it  could  not  be  said  that  the 
covenant  not  to  reside  was  void.  It  is  immaterial  whether  the  plaintiff  has  sustained 
any  damage  or  not  from  the  breach  of  it,  because  the  non-performance  of  the  covenant 
imports  damage.  But  the  covenant  not  to  reside  has  reference  to  the  benefit  of  the 
trade,  and  does  not  apply  to  mere  residence.  It  being,  therefore,  connected  with  the 
covenant  not  to  carry  on  the  trade,  and  that  being  legal  and  binding,  the  covenant  not 
to  reside  is  legal  and  binding  also. 

The  remaining  question  is,  whether  the  plaintiff  is  entitled  to  recover  the  full 
amount  of  lOOOl.  I'he  rule  of  law,  as  laid  down  in  Kemhli-  v.  Famn,  (which  I  cainiot 
help  thinking  was  somewhat  stretched,)  was,  that  although  the  parties  used  the  words 
"liquidated  damages,"  yet,  when  the  context  was  looked  at,  it  was  impossible  to  say 
that  they  intended  that  the  amount  named  should  be  other  than  a  penalty,  inasmuch 
as  the  agreement  contained  various  stipulations,  some  of  which  were  capable  of  being 
measured  by  a  precise  sum,  and  others  not ;  as,  for  instance,  the  plaintitf  was  to  pay 
the  defendant  a  certain  weekly  salary,  which  was  capable  of  being  strictly  measured, 
and  was  far  below  10001.  ;  therefore,  upon  a  reasonable  construction  of  the  covenant, 
the  words  "  liquidated  damages  "  were  to  be  rejected,  and  the  amount  treated  as  a 
penalty.  That  decision  has  since  been  acted  on  in  several  cases,  and  I  do  not  mean 
to  dispute  its  authority.  Therefore,  if  a  party  agrees  to  pay  10001.  on  several  events, 
all  of  which  are  capable  of  accurate  valuation,  the  sum  must  be  construed  as  a  penalty, 
and  not  as  liquidated  damages.  But  if  there  be  a  contract  consisting  of  one  or  more 
stipulations,  the  breach  of  which  cannot  be  measured,  then  the  paities  must  be  taken 
to  have  meant  that  the  sum  agreed  on  was  to  be  liquidated  damages  and  not  a  penalty. 
In  this  [784]  case  there  is  no  pecuniary  stipulation  for  which  a  sum  certain  of  less 
amount  than  10001.  is  to  be  paid,  but  all  the  stipulations  are  of  uncertain  value. 
Possibly  this  may  have  been  a  very  imprudent  contract  for  the  defendant  to  make ; 
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but  with  that  we  have  nothing  to  do.  Upon  the  true  con.stiuction  of  the  deed,  the 
amount  is  payable  by  way  of  liquidated  damages,  and  not  as  a  penalty. 

Alderson,  B.  I  am  of  the  same  opiniou.  The  case  of  Kembk  v.  Farrcn  was 
rightly  decided,  upon  this  principle,  that  it  was  improbable  and  absurd  to  suppose 
that  the  parties  intended  to  apply  a  penalty  of  a  large  amount  to  a  particular  stipula- 
tion, which  merely  required  the  payment  of  a  small  weekly  sum.  If  that  had  been 
the  only  stipulation  in  the  deed,  and  coupled  with  a  penalty  of  10001 ,  it  would,  no 
doubt,  have  been  absurd  to  say,  that,  for  the  nou-payment  of  21.  10s.  a  week,  10001. 
was  to  be  paid.  Then,  if  so  to  construe  the  covenant  with  respect  to  that  one  stipula- 
tion, if  it  had  stood  alone,  would  have  been  absurd,  it  follows  that  the  sum  named 
must  be,  with  respect  to  ail,  a  penalty  and  not  liquidated  damages.  So  in  the  case  of 
Homer  \.  Flintoff,  where  the  defendant  undertook  to  pay  certain  rates  and  taxes,  the 
Court  said,  that  if  the  stipulation  in  question  had  been  the  only  one,  common  sense 
would  require  that  the  word  "  penalty "  should  be  substituted  for  "  liquidated 
damages."  Now,  if  we  apply  the  .same  principle  to  any  one  of  the  stipulations  in  this 
case,  we  shall  not  come  to  the  same  absurdity,  because  all  the  stipulations  require  an 
amount  of  uncertain  damage.  If  the  parties  choose  to  measure  the  breach  of  any  one 
of  the  stipulations  by  10,0001.,  we  cannot  say  that  they  are  wrong,  inasmuch  as  the 
damages  are  uncertain.  Therefore  the  words  must  be  taken  to  mean  that  the  parties 
agree  that  lOOOl.  shall  be  paid  in  case  of  the  breach  of  any  one  of  the  stipulations, 
which  are  of  uncertain  damage.  Then,  with  respect  to  the  I'estriction  as  to  the 
defendant's  [785]  residence,  the  reason  why  he  should  reside  at  a  distance  is,  that 
there  is  a  palpable  benefit  to  him  in  being  allowed  to  practise  as  a  physician 
accoucheur,  which  might  be  injurious  to  the  plaintiff,  if  the  defendant  resided  too 
near  him.  My  Brother  Parke  has  sufficiently  pointed  out  that  there  is  nothing 
illegal  in  such  a  stipulation.  Then,  as  to  the  other  point,  the  plaintirt'  has  a  right  to 
measure  by  the  usual  ways  of  communication ;  and  it  might  be  a  question  whether 
the  usual  ways  did  not  include  all  the  ways  of  access. 

Platt,  b.  I  also  think  that  my  Brother  Rolfe  was  right  in  bis  construction  of 
the  covenant.  AVhen  we  refer  to  the  facts,  we  see  why  the  parties  stipulated  that  the 
amount  of  10001.  should  be  paid  as  liquidated  damages,  in  the  event  of  a  breach  of 
any  one  of  the  covenants.  The  defendant  takes  the  plaintiff  into  partnership  for  the 
term  of  three  years,  for  the  purpose  of  introducing  him  to  the  business,  and  the 
plaintiff  pays  iOOl.  on  executing  the  indenture,  and  is  to  pay  3801.  more  on  the 
termination  of  the  partnership.  The  three  years  having  expired,  and  the  partnership 
being  at  an  end,  the  10001.  was  intended  to  protect  the  plaintiff  from  any  interference 
with  his  business  by  the  defendant ;  for  the  two  sums  paid  by  the  plaintiff  to  the 
defendant,  together  with  interest,  would  nearly  amount  to  10001.  So  that,  in  the  event 
of  the  defendant  residing  within  the  prescribed  distance,  which  might  damage  the 
business  of  the  plaintiff,  it  is  stipulated  that  he  shall  be  recouped  the  money  which  he 
has  paid.  Looking,  therefore,  to  the  deed  itself,  there  appears  i-easonable  ground  for 
stipulating  that  the  purchase-money  should  be  returned.  With  regard  to  the  motion 
in  airest  of  judgment,  I  need  add  nothing  to  the  observations  made  by  my  learned 
Brothers.  Then,  with  respect  to  the  other  objection,  the  distance  is  to  be  measured 
by  any  of  the  public  ways  that  are  ordinarily  used. 

Rule  refused. 

[786]  Bird  and  Others,  Assignees  of  Came  &  Telo,  Bankrupts  v.  Browx  and 
Others.  Jan.  22,  1850.— C.  &  T.,  merchants  at  Liverpool,  sent  orders  to  1.,  a 
merchant  at  New  York,  to  purchase  for  them  certain  goods  ;  which  were  accord- 
ingly shipped  by  I.  in  five  vessels  bound  to  Liverpool,  and  consigned  to  L.  A:  i., 
who,  after  the  receipt  of  the  goods  by  one  of  the  vessels,  stopped  payment  on  the 
7th  of  April,  1846.  I.  had  drawn  bills  for  the  goods,  partly  on  C.  &  1.,  and 
partly  on  R.  &  Co.,  with  whom  C.  &  T.  had  dealings.  B.  &  Co.,  who  were 
merchants  at  Liverpool,  and  who  also  had  a  house  of  business  at  i\ew Jtork, 
purchased  there  several  of  the  bills,  which  were  drawn  at  sixty  days  sight,  ana 
were  dated,  some  on  the  28th  of  March,  and  the  rest  on  the  30th.  On  the  btli 
of  May  a  fiat  in  bankruptcy  issued  against  C.  &  T.  The  four  other  vessels 
arrived  at  Liverpool  respectively  on  the  3rd,  5th,  6th,  and  9th  of  xMay ;  ana 
immediately  on  the  arrival  of  each,  and  whilst  the  transitus  of  the  goods  on 


1434  BIRD    V.   BROWN  4  EX.  787. 

board  continued,  B.  &  Co.,  on  behalf  of  I.,  gave  notice  to  the  master  and  consignees 
of  each  ship,  claiming  to  stop  the  goods  in  transitu.  B.  &  Co.  were  not  the 
general  agents  of  I.,  nor  had  they  received  from  him  any  authority  to  make  this 
stoppage.  On  the  1 1th  of  May,  the  assignees  of  C.  &  T.  made  a  formal  demand 
of  the  goods  from  the  master  and  consignees  of  each  of  the  four  ships,  at  the  same 
time  tendering  the  freight ;  but  they  refused  to  deliver  them,  and  on  the  same  day 
delivered  the  whole  to  B.  &  Co.  On  the  next  day,  the  assignees  made  a  formal 
demand  of  the  goods  from  B.  &  Co.,  but  they  refused  to  deliver  them  up,  claiming 
title  under  the  stoppage  in  transitu.  On  the  28th  of  April,  I.  heard  at  New  York 
that  C.  &  T.  had  stopped  payment ;  and  on  the  next  day,  he  executed  a  power 
of  attornej'  to  H.  of  Liverpool,  authorising  him  to  stop  the  goods  in  transitu. 
This  was  received  by  H.  on  the  1.3th  of  May,  and  he  on  that  day  adopted  and 
confirmed  the  previous  stoppage  by  B.  &  Co.  I.  afterwards  adopted  and  ratified 
all  that  had  been  done  both  by  H.  and  B.  &  Co.  In  trover  by  the  assignees  of 
C.  &  T.  against  B.  &  Co. — Held,  first,  that  there  could  be  no  valid  stoppage  in 
transitu  after  the  formal  demand  of  the  goods  by  the  assignees  on  the  11th  of 
May,  and  the  subsequent  delivery  of  them  to  the  defendants  ;  secondly,  that  the 
ratification  of  the  stoppages  by  I.,  after  the  conversion  by  the  defendants,  had 
not  the  effect  of  altering  retrospectively  the  ownership  of  the  goods,  which  had 
already  vested  in  the  plaintifTs. 

[S.  C.  19  L.  J.  Ex.  154;  14  Jur.  132.  Distinguished,  Hutchinys  v.  Nunes,  1863, 
1  Moore,  P.  C.  (N.  S.)  2i3  ;  Bolton  Partners  v.  Lambert,  1889,  49  Ch.  D.  307. 
Applied,  Ainsworth  v.  Creeke,  1868,  L.  E.  4  C.  P.  486  ;  Smart  v.  Fessol,  1874,  30  L.  T. 
633.  Approved,  Lyell  v.  Kennedy,  1889,  14  A.  C.  462.  Followed,  DihMiis  v. 
Dmins,  [1896J  2  Ch.  348;  Ford  v.  Ntrrlh,  [1901]  1  K.  B.  692.  Considered  and 
report  questioned,  Keighley  v.  Durant,  [1901]  A.  C.  240.  Referred  to,  In  re 
Portuguese  Consolidated  Copper  Mines ;  Ex  parte  Badman,  1890,  45  Ch.  D.  35.] 

This  was  an  action  of  trover.  In  the  first  count  of  the  declaration,  the  plaintiffs 
declared  on  the  possession  of  the  bankrupts  before  their  bankruptcy;  and  in  the 
second,  on  their  own  possession  as  assignees  ;  and  in  both,  the  conversion  was  laid 
after  the  bankruptcy.  The  defendants  pleaded,  first,  not  guilty.  Secondly,  to  the 
first  count,  a  denial  of  the  possession  of  the  bankrupts.  Thirdly,  to  the  same,  a 
denial  of  the  goods  being  the  property  of  the  plaintiffs  as  assignees.  Fourthly,  to 
the  last  count,  a  denial  of  the  possession  of  the  plaintiffs  as  assignees  ;  on  which  pleas 
issues  were  joined.  At  the  trial,  before  Cresswell,  J.,  at  the  Liverpool  Summer 
Assizes,  1849,  a  verdict  was  found  for  the  plaintiffs,  damages  10,1421.  7s.  4d.,  subject 
to  a  case,  the  material  part  of  which  is  as  follows : — 

The  plaintiffs  are  the  assignees  of  Messrs.  Carne  &  Telo,  against  whom  a  fiat  in 
bankruptcy  issued  on  the  8th  of  May,  1846.  Messrs.  Carne  &  Telo,  before  their 
bankruptcy,  were  merchants  in  Liverpool.  The  defendants  are  also  merchants  in 
Liverpool,  trading  under  the  firm  of  Brown,  [787]  Shipley,  *  Co.  On  the  3rd  of 
March,  1846,  Messrs.  Carne  &  Telo  sent  to  Charles  Illins,  a  merchant  at  Xew  York, 
extensive  orders  to  purchase  for  them  corn,  flour,  tallow,  and  other  articles.  In  pursu- 
ance of  these  orders,  Illins  made  purchases  to  the  amount  of  about  14,0001.,  and 
shipped  the  goods  by  five  vessels  bound  to  Liverpool,  namely,  two  vessels,  each  called 
the  "Ashburton,"  and  three  others,  respectively  called  the  "Europe,"  the  "New 
York,"  and  the  "  Hottinguer."  These  were  general  vessels,  and  by  the  bills  of  lading 
the  goods  were  made  deliverable  to  Messrs.  Carne  &  Telo,  or  order,  and  invoices 
were  signed  by  Illins,  headed,  "Shipped  by  undersigned,  p.  order  and  for  account  of 
Messrs.  Carne  &  Telo."  The  shipments  were  all  made  in  March,  1846.  The  goods 
shipped  on  board  the  "  Hottinguer  "  were  received  by  Messrs.  Carne  &  Telo  early  in 
April,  1846,  and  have  been  sold  by  them,  and  the  proceeds  have  become  part  of  their 
general  estate.  On  the  7th  of  April  Messrs.  Carne  &  Telo  stopped  payment.  On  the 
16th  the  bills  of  lading  for  the  goods  shipped  on  board  the  "Europe"  were  received 
by  them,  and  on  the  4th  of  May  the  bills  of  lading  of  those  shipped  on  board  the 
vessels  called  the  "  Ashburton,"  and  also  of  those  on  board  the  "New  York"  were 
received  by  them.  Illins,  pursuant  to  directions  from  Messrs  Carne  &  i'elo,  drew 
bills  of  exchange  in  payment  of  the  several  shipments,  partly  on  Messrs.  Carne  & 
Telo,  and  partly  on  the  firm  of  Richards,  Little,  &  Co.,  with  whom  Messrs.  Carne  & 
Telo  had  dealings.     These  bills  were  sold  by  Illins,  in  the  usual  course  of  business, 
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ou  the  Eschauge  at  New  York,  and  rather  more  thau  one  half  such  bills  were  pur- 
chased by  the  defendants'  house  at  Xew  York.  The  bills  were  dated,  some  on  the 
28tb,  and  the  rest  on  the  30th  of  March,  1816,  and  were  all  payable  sixty  days  after 
sight.  These  bills  were  transmitted  to  the  defendants'  house  at  Liverpool  for  collec- 
tion, and  reached  the  defendants'  hands  on  the  16th  of  April,  and  on  presentation  were 
all  dishonoured. 

[788]  The  "Europe"  arrived  at  Liverpool  on  the  3rd  of  May,  one  of  the  "Ash- 
burtons  "  on  the  .5th  and  the  other  on  the  6th  of  May,  and  the  "  New  York  "  on  the 
9th  of  May. 

After  Messrs.  Came  &  Telo  had  stopped  payment,  and  whilst  they  were  insolvent, 
aud  whilst  the  goods  remained  on  board  the  said  respective  ships  undelivered,  and 
whilst  their  transitus  continued,  the  following  notices  were  served  and  delivered,  on 
the  respective  days  they  bear  date,  to  the  respective  persons  addressed  therein  :— that 
is  to  say,  on  the  4th  of  May  the  following  notice  was  served  by  the  defendants  on  the 
master  of  the  "  Europe  "  and  the  consignees  of  the  same  vessel  respectively  : — 

"  Liverpool,  4th  of  May,  1846. 

"  To  the  Ma.stcr  of  the  ship  '  Europe,'  of  New  York,  and 
the  Consignees  of  said  vessel. 

"AVe  hereby,  on  behalf  of  Charles  Illins,  of  New  York,  stop  in  transitu  and 
demand  delivery  from  you  of  791-5  bushels  of  wheat  and  500  salted  hides,  shipped  on 
board  your  vessel  at  New  York  by  the  said  Charles  Illins,  and  consigned  to  Messrs. 
Carne  &  Telo,_of  Liverpool,  they  having  stopped  payment,  and  being  unable  to  pay 
their  engagements.  And  we  hereby  give  you  notice,  on  behalf  of  the  said  Charles 
Illins,  that  if  you  deliver  the  said  goods  to  any  other  persons  than  ourselves,  as  his 
agents,  vou  will  be  held  answerable  for  all  consequences.  And  we  hereby  offer  and 
agree,  that,  on  delivery  of  the  said  goods  to  us,  we  will  indemnify  and  save  you  harm- 
less from  the  claims  of  all  other  persons,  and  all  charges  and  expenses. — Y'ours 
respectfully,  "Brown,  Shipley,  &  Co." 

And  on  the  5th,  7th,  and  9th  of  May  respectively,  the  defendants  served  on  the 
masters  and  consignees  of  the  two  vessels  called  "Ashburton"  and  the  "New  York," 
similar  [789]  notices,  mutatis  mutandis,  with  respect  to  the  goods  shipped  by  Illins 
on  board  those  vessels. 

On  the  8th  of  May,  the  goods  shipped  on  board  the  "  Europe "  and  one  of  the 
"  Asbburtons,"  remaining  still  on  board,  a  demand  w-as  made  on  the  captains  and  con- 
signees of  these  vessels  respectively,  by  Messrs.  Carne  &  Telo,  for  the  delivery  of  such 
goods  to  them,  and  the  freight  diie  in  respect  of  such  goods  was  at  the  same  time 
tendered  to  the  captains  and  consignees  respectively,  but  delivery  was  refused.  On 
the  11th  of  May,  the  goods  shipped  in  the  "Europe,"  the  two  "  Ashburtons,"  and  the 
"New  York"  remaining  still  on  board,  a  demand  was  made  on  the  captains  and  con- 
signees of  these  vessels  respectively,  by  the  plaintiff  Bird,  the  official  assignee  of  the 
estate  of  Messrs.  Carne  &  Telo,  for  the  delivery  of  such  goods  to  the  assignees  ;  and 
the  freight  due  in  respect  of  such  goods  was  at  the  same  time  tendered  to  the  captam 
and  consignees  respectivelv,  but  delivery  was  refused.  The  defendants  on  the  11th 
of  Mav  obtained  possession  of  the  respective  shipments,  in  consequence  of  then-  said 
notices.  On  the  12th  of  Mav  a  demand  was  made  on  the  defendants  by  the  plamtitl 
Bird,  as  assignee,  fordeliverv  to  the  said  assignees  of  the  said  .shipments  received  by 
the  defendants,  but  delivery  was  refused.  On  the  28th  of  April  Illins  received  intelli- 
gence of  the  stoppage  of  Carne  &  Telo,  and  on  the  29th  of  April  he  executed  a  power 
of  attorney  in  favour  of  Mr.  Joseph  Hubback,  of  Liverpool,  merchant,  authori.sing 
him  to  stop  the  goods  in  transitu,  and  to  hold  them  for  the  benefit  of  the  defendants 
and  the  other  holders  of  his  dishonoured  drafts  on  Carne  &  Telo  ;  and  on  its  receipt, 
on  the  13th  of  May,  the  said  Mr.  Hubback  adopted  and  confirmed  the  defendants  said 
stoppage  in  transftu  of  the  goods  in  question  in  this  cause:  and  Ilhns,  on  hearing 
of  the  said  stoppage  and  adoption,  and  long  before  the  commencement  of  this  suit 
ratified,  confirmed,  and  adopted  both  the  said  stoppage  and  the  said  adoption  thereof. 
[790]  The  defendants,  at  the  time  of  the  serving  the  above  notices  respectively,  were 
not  the  general  agents  of  Illins. 
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The  question  for  the  opinion  of  the  Court  i.s,  whether  the  plaintiffs  are  entitled  to 
recover  the  value  of  the  said  shipments  in  this  action. 

Cowling  argued  for  the  plaintiffs  in  last  Michaelmas  Term  (November  14).  The 
plaintiffs  are  entitled  to  recover.  On  the  11th  of  May  they  demanded  the  goods  and 
tendered  the  freight,  so  that  a  right  of  action  then  vested  in  them  ;  and  the  question 
is,  whethei-  that  right  was  divested  by  the  subsequent  stoppage  in  transitu.  Now, 
the  defendants  were  not  the  agents  of  Illins,  nor  had  they  received  from  him  any 
authority  to  stop  the  goods  in  transitu  ;  and  Hubback  was  not  in  a  situation  to  make 
any  valid  stoppage,  for  he  did  not  receive  his  authority,  or  act,  until  the  1.3th,  at 
which  time  the  transitus  was  at  an  end.  The  confirmation  of  the  defendants'  stoppage 
could  have  no  eft'ect.  The  doctrine,  "Omnis  ratihabitio  retrotrahitur  ct  mandato 
ajquiparatur,"  does  not  apply  to  cases  of  this  kind.  Independently  of  authority,  it 
would  be  jjrcjudicial  to  commercial  transactions  to  allow  ratification  to  have  such  an 
eti'ect.  The  leal  motive  of  the  defendants  in  making  the  stoppage  was  not  to  protect 
Illins,  but  their  own  interest,  they  having  purchaseil  some  of  the  bills.  Where,  ii\deed, 
a  party  acting  ministerially  does  some  act,  which,  unless  sanctioned  by  another,  would 
be  a  trespass,  a  subsequent  ratification  by  that  other  will  exonei'ate  him.  But  that 
has  no  application  to  this  case,  because  here  the  party  purporting  to  be  the  agent,  by 
stopping  the  goods  in  transitu,  does  something  contrary  to  what  the  principal  has  done 
before.  It  is  like  the  case  of  an  informal  notice  to  quit,  which  cannot  be  rendered 
valid  by  any  subsequent  recognition  :  liigJit  v.  Cnthell  (-5  East,  491).  There  the  notice 
was  signed  by  two  only  of  three  joint  tenants,  the  proviso  in  [791]  the  lease  requiring 
it  to  be  under  their  respective  hands;  and  it  was  held,  that  the  notice  being  one  to 
defeat  an  estate,  in  order  to  be  good  it  ought  to  be  binding  on  all  the  parties  at  the 
time  it  was  given,  and  not  to  depend  for  its  v.alidity  in  part  upon  any  subsequent 
recognition  by  one  of  them.  The  same  principle  applies  here  :  the  property  vested 
in  the  consignees,  and  if  it  is  to  be  divested  by  the  act  of  another,  the  parties  to  be 
affected  by  that  act  ought  to  know  whether  it  is  authorised.  Where  a  notice  to  quit 
is  given  by  an  unauthorised  agent,  a  subsequent  recognition  of  his  authority  by  the 
landlord  will  not  render  the  notice  valid  :  Due.  d.  Mann  v.  fVallers  (10  B.  &  C.  626). 
Another  reason  why  the  doctrine  of  ratification  will  not  apply  is,  that  the  interests 
of  third  persons  are  affected  by  it.  In  4  Inst.  317,  Lord  Coke  says  : — "  By  the  common 
law,  he  that  receiveth  a  trespass,  and  agreeth  to  a  trespass  after  it  is  done,  is  no 
trespasser,  unless  the  trespass  was  done  to  his  use  or  for  his  benefit,  and  then  his  agree- 
ment subsequent  araounteth  to  a  commandment,  for  in  that  case  '  Omnis  ratihabitio 
retiotrahitur  et  mandato  fequiparatur.'"  Besides,  how  could  it  be  known  whether  the 
act  of  the  defendants  would  be  ratified  or  not?  And  on  that  ground  the  case  falls 
within  the  principle  of  the  decision  in  Waring  v.  Deivherry  (1  Str.  97).  In  the  case 
of  perishable  good.s,  are  they  to  remain  and  rot  until  notice  of  confirmation  is  received  ? 
Besides,  ratification  would  render  the  captain  a  wrong  doer  by  relation  ;  but  in  Butler 
and  Baker's  case  (3  Rep.  29  b.)  it  was  said,  that  "  no  relation  shall  make  that  tortious 
which  was  lawful ;  for  relations  are  fictions  in  law,  which  will  never  do  wrong."  The 
point  was  raised,  but  not  decided,  in  Uluti'limd  v.  Anderson  (9  M.  &  W.  518),  and 
Nicholls  v.  La  Feuvre  (2  Bing.  N.  C.  81),  and  slightlv  alluded  to  in  llailty  v.  Culvenoell 
(8  B.  &  C.  448). 

[792]  Crompton  (Heath  with  him),  for  the  defendants.  First,  the  stoppage  in 
transitu  by  Hubback,  on  the  13th  of  May,  operated  on  the  property  so  as  to  keep 
alive  the  vendor's  right,  and  prevent  the  vendees  from  getting  an  indefeasible 
right  of  possession.  The  language  of  Tindal,  C.  J.,  in  Nicholls  v.  Le  Feirvre  (2  Bing. 
N.  C  81),  shews  that  there  may  be  a  ratification  of  an  illegal  act  after  a  right  of 
action  has  vested.  The  nature  of  a  vendee's  right  is  explained  by  Bayley,  J.,  in 
Bloxam  v.  Sanders  (4  B.  &  C.  941).  A  stranger  may  be  permitted  to  interfere  in  a 
case  like  the  present ;  for,  knowing  the  consignor,  he  is  certain  that  the  act  will  be 
ratified.  In  all  the  cases  as  to  the  vesting  of  some  right  for  a  particular  period,  and 
the  preventing  of  some  other  right  from  becoming  absolute,  the  interest  of  third 
parties  must  to  some  extent  be  interfered  with.  This  case  falls  within  the  rule,  and 
not  within  the  exception.  Bailey  v.  Cukencell  (8  B.  &  C.  448)  shews  that  the  doctrine 
of  ratification  is  applicable  to  mercantile  transactions.  Bayley,  J.,  there  says,  that 
"There  are  cases  innumerable  establishing  that  the  subsequent  ratification  of  an  act 
done  by  an  agent  relates  back  to  the  time  when  it  was  done."  In  modern  times  the 
doctrine  of  ratification  has  been  extended,  so  as  to  defeat  a  vested  right  of  action  : 
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Bhwh  v.  Denmrtn  ( >  Exch  167),  JFhikheofl  v.  Taylor  (10  A.  &  E.  210).  An  entrv  bv 
a  stranger,  without  authority,  is  good  to  take  advantage  of  a  condition,  if  it  be  after- 
wards assented  to  :  Fifchd  v.  Adams  (2  Str.  1128).  This  case  is  the  same  in  principle. 
There  an  estate  was  created  defeasible  on  some  act  being  done ;  here  there  was  a 
vested  right  of  possession  of  the  goods,  subject  to  its  being  under  certain  circum- 
stances defeated  by  the  act  of  the  vendor.  [Parke,  B.  Mr.  Justice  Story,  in  his 
book  on  Agency  (sect.  246,  n.  2),  says,  "  that  the  cases  on  this  subject  are  not  entirely 
in  harmony  with  each  other."]  [793]  Reference  is  there  (sect.  246,  n.  2)  made  to 
the  Year  Book,  7  Hen.  4,  pi.  35,  where  it  is  said.  "A  party  justified  as  bailiflf,  taking 
a  heriot  for  services  due  to  the  lord  ;  and  the  issue  was  on  the  point,  that  he  was  not 
bailiff ;  and  it  was  held,  that  if  he  took  the  heriot,  claiming  property  therein  for  him- 
self, the  subsequent  agreement  of  the  lord  would  not  amount  "to  a  ratification, 
making  him  bailiff  at  the  time.  But  if  he  took  at  the  time  as  bailiff  of  the 
lord,  and  not  for  himself,  without  command  of  the  lord,  yet  the  subsequent 
ratification  naade  good  his  act,  and  made  him  bailiff  at  the  time."  The  maxim 
"  Omnis  ratihabitia  retrotrahitur,"  &c.,  has  been  applied  to  contracts  of  insurance  : 
Hagedom  v.  OUverson  (2  M.  &  Sel.  485),  JFolff  v.  Honicaslle  (1  Bos.  &  P.  317), 
Boutli  V.  Thoiiifson  (13  East,  274).  Also  to  contracts  for  the  purchase  of  goods 
within  the  Statute  of  Frauds  :  Maclean  v.  Ditnn  (4  Bing.  722).  [Parke,  B.,  referred  to 
Hull  V.  Ficktrsgill  {[  B.  &  B.  282).]  The  rule  is  thus  stated  by  Tindal,  C.  J.,  in 
fFilson  V.  Tunmaiui  (6  M.  &  G.  236):  "That  an  act  done  for  another,  by  a  person 
not  assuming  to  act  for  himself  but  for  such  other  person,  though  without  any  pre- 
cedent authority  whatever,  becomes  the  act  of  the  principal  if  subsequently  ratified 
by  him,  is  the  known  and  well-established  rule  of  law.  In  that  case  the  principal  is 
bound  by  the  act,  whether  it  be  for  his  detriment  or  his  advantage,  and  whether  it  be 
founded  on  a  tort  or  a  contract  to  the  same  extent  as  by,  and  with  all  the  consequences 
which  follow  from,  the  same  act  done  by  his  previous  authority."  No  doubt  the  act 
done  must  be  for  the  benefit  of  the  principal :  Wilson  v.  Barker  (4  B.  &  Ad.  614) ; 
and  if  so,  his  subsequent  recognition  renders  it  valid  by  relation  :  Goodtitle  v.  IVood- 
ward  (3  \j.  &  .Aid.  6?<9).  Upon  that  rule  some  exceptions  have  been  engrafted,  but 
they  resolve  themselves  chiefly  into  questions  [794]  of  notices  to  quit :  Iii<jht  v.  C'uthell 
(5  East,  491),  Doe  d.  Mann  v.  Walters  (10  B.  &  C.  626).  The  same  principle 
governs  those  cases  as  that  of  a  demand  and  refusal,  which,  in  order  to  vest  a  right  of 
action,  must  be  made  by  an  authorised  person,  and  not  by  a  stranger  :  Cowe  v. 
Callaway  {\  Esp.  115),  Solomam  v.  Dawes  (id.  83),  Coles  v.  Bell  (1  Camp.  479,  n.). 
He  also  referred  to  Siffken  v.  ll'ray  (6  East,  371).] 

Secondly,  assuming  that  the  stoppage  by  Hubback  was  insufficient,  the  facts  shew 
a  ratification  of  the  stoppage  by  Illins  before  the  transitus  was  at  an  end.  There  is 
no  authority  to  the  effect  that  a  demand  of  goods  by  a  consignee,  and  refusal  by  the 
captain,  operates  as  a  delivery.  The  stoppage  in  transitu  restored  to  the  owner  his 
right  of  possession,  and  placed  him  in  the  same  situation  as  if  he  had  not  parted 
with  the  goods  :  Clay  v.  Harrison  (10  B.  &  C.  99).  In  Smith  v.  Goss  (I  Camp.  282), 
Lord  EUenborough  ruled,  that  the  right  of  a  consignor  to  stop  goods  in  transitu 
was  not  divested  by  the  goods  while  in  their  tran.sit  being  attached  by  process  out  of 
the  Court  of  the  Mayor  of  London  at  the  suit  of  a  creditor  of  the  consignee.  So, 
where  goods  were  consigned,  but,  the  duties  not  being  paid,  were  lodged  in  the 
King's  stores,  Lord  Kenyon  ruled  that  the  consignor  might  stop  them  in  transitu 
before  they  were  actually  sold  :  Northey  v.  Field  (2  Esp.  613).  It  is  clear,  from  the 
case  of  Jackson  v.  Nichol  (5  Bing.  N.  C.  508),  that  a  mere  demand  by  the  vendee, 
without  any  delivery  before  the  voyage  has  completely  terminated,  will  not  deprive 
the  consignor  of  his  right  of  stoppage.  [He  also  referred  to  Bryan  v.  Mx  (4  M. 
&  W.  775),  and  Abbott  on  Shipping,  p.  334,  8th  edit.] 

Cowlinsr,  in  reply,  argued  that  the  stoppage  was  ineffectual,  inasmuch  as  the 
parties  stopping  had  no  title  at  the  [795]  time  of  the  stoppage,  but  were  mere 
strangers,  and  that  the  ratification  by  Illins  did  not  take  place  until  after  the  rights 
of  the  consignees  had  vested.  [Pollock,  C.  B.,  referred  to  Jacob's  Law  Diet.,  tit. 
"  Relation."]" 

Cur.  ;wlv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

ROLFE,  B.  This  was  an  action  of  trover  to  recover  the  value  of  several  cargoes 
of  corn  and  other  goods,  sent  from  New  York  to  this  country. 

It  was  tried  at  Liverpool,  and  a  verdict  was  found  for  the  plaintiffs,  subject  to 
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our  opinion  on  a  case  reserved.  The  ease  was  argued  before  us  last  term,  when  the 
material  facts  appeared  to  be  as  follows  : — Carne  &  Telo,  merchants  at  Liverpool, 
earh'  in  1846  sent  out  extensive  orders  to  Charles  Illins,  a  merchant  at  New  York, 
to  purchase  for  them  corn,  flour,  tallow,  atid  other  articles. 

In  pursuance  of  these  orders,  Illins  made  purchases  to  the  amount  of  about 
14,0001.,  and  shipped  the  goods  by  five  vessels  bound  to  Livei-pool,  namely,  two 
vessels  each  called  the  "  Ashburton,"  and  three  others,  called  respectively  the 
"Europe,"  the  "New  York,"  and  the  "  Hottinguer."  These  were  all  general  vessels, 
and  the  goods  were  consigned  to  Messrs.  Carne  &  Telo. 

The  shipments  were  all  made  in  the  month  of  March,  1846.  The  goods  shipped 
by  the  "Hottinguer"  were  received  by  Carne  &  Telo  before  the  6th  of  April,  1846, 
on  which  day  they  stopped  payment.  Illins,  pursuant  to  directions  from  Carne  & 
Telo,  had  drawn  bills  for  the  goods,  partly  on  Carne  &  Telo  themselves,  partly  on  a 
firm  of  Richards,  Little  &  Co.,  with  whom  Carne  &  Telo  had  dealings.  The  defen- 
dants, who  are  merchants  at  Liverpool,  and  who  also  have  a  house  of  business  at 
New  York,  purchased  there  several  of  the  bills  so  drawn  by  Illins,  [796]  to  the 
amount  of  about  70001.  ;  and  those  bills  were  remitted  in  regular  course  to  them  at 
Liverpool.  The  bills  were  all  drawn  at  sixty  days'  sight,  and  were  dated,  some  on 
the  28th  of  March,  the  I'est  on  the  30th. 

On  the  8th  of  May  a  fiat  in  bankruptcy  issued  against  Carne  &  Telo,  and  they 
were  duly  found  bankrupts,  and  the  plaintifTs  are  their  assignees.  The  "Europe" 
arrived  at  Liverpool  on  the  3rd  of  May,  one  of  the  "  Ashburtons  "  on  the  5th,  the 
other  on  the  6th,  and  the  "  New  York,"  on  the  9th  ;  and  immediately  on  the  arrival 
of  each  of  these  ships,  and  while  the  transitus  of  the  goods  on  board  continued,  the 
defendants,  on  behalf  of  Illins,  gave  notice  to  the  master  and  consignees  of  each  ship, 
claiming  to  stop  the  goods  in  ti'ansitu.  The  defendants  were  not  agents  of  Illins,  nor 
had  they  received  from  him  any  authoi'ity  to  make  this  stoppage.  On  the  11th  of 
May  the  plaintiff  Bird,  as  official  assignee  of  Carne  &  Telo,  made  a  formal  demand  of 
the  goods  from  the  master  and  consignee  of  each  of  the  four  ships,  at  the  same  time 
tendering  the  freight.  The  goods  were  then  still  on  board  undelivered,  but  the 
master  and  consignees  refused  to  deliver  the  goods  to  the  plaintiffs,  and,  on  the  same 
day,  delivered  the  whole  of  them  to  the  defendants. 

On  the  next  day  the  plaintiff  Bird  made  a  formal  demand  of  the  goods  from  the 
defendants,  but  they  refused  to  deliver  up  the  same,  claiming  title  under  the 
stoppage  in  transitu.  On  the  28th  of  April,  Illins  heard  at  New  York  that  Carne 
&  Telo  had  stopped  payment,  and  on  the  next  day  he  executed  a  power  of  attorney 
to  Joseph  Hubback  of  Liverpool,  authoi'ising  him  to  stop  the  goods  in  transitu. 
This  was  received  by  Hubback  on  the  1 3th  of  Maj-,  and  he  on  that  day  adopted  and 
confirmed  the  previous  stoppage  by  the  defendants.  Illins  afterwards,  and  long 
before  the  commencement  of  this  action,  adopted  and  ratified  all  which  had  been 
done  Ijoth  by  Hubback  and  the  defendants. 

[797]  The  only  point  for  our  decision  is,  whether  the  title  of  Carne  &  Telo  had 
been  divested  b}'  the  stoppage  in  transitu  ;  for  if  not,  then,  undoubtedly,  the  goods 
belonged  to  the  plaintiffs  as  their  assignees ;  and  as  there  was  a  clear  conversion  by 
the  defendants,  the  plaintiffs  would  be  entitled  to  recover.  Mr.  Crompton,  for  the 
defendants,  made  two  points: — first,  that  there  was  a  good  stoppage  on  the  13th, 
under  the  power  to  Hubback  ;  and,  secondly,  if  that  be  not  so,  still  that  the  subsequent 
ratification  by  Illins  made  the  previous  stoppages  by  the  defendants  good. 

As  to  the  first  point,  we  are  of  opinion  that  there  could  be  no  valid  stoppage  in 
transitu,  after  the  foi'mal  demand  of  the  goods  by  Bird  on  the  11th  of  May,  and  the 
subsequent  delivery  of  them  to  the  defendants.  The  goods  had  then  arrived  at 
Liverpool,  and  were  ready  to  be  delivei-ed  to  the  parties  entitled.  Bird,  on  behalf  of 
the  assignees,  demanded  the  goods,  and  tendered  the  amount  due  for  the  fi-eight. 
Assuming  that  there  had  been  no  previous  stoppage  in  transitu,  the  masters  of  the 
several  ships  were  thereupon  bound  to  deliver  up  the  goods  to  Bird,  as  representing 
Carne  &  Telo,  and  they  could  not,  by  their  wrongful  detainer  of  them  and  delivering 
them  over  to  other  parties,  prolong  the  transitus,  and  so  extend  the  period  during 
which  stoppage  might  be  made.  The  transitus  was  at  an  end  when  the  goods  had 
reached  the  port  of  destination,  and  when  the  consignees,  having  demanded  the  goods 
and  tendered  the  amount  of  the  freight,  would  have  taken  them  into  their  possession 
but  foi-  a  wrongful  deliver}'  of  them  to  other  parties. 

On  this  part  of  the  case  we  never  entertained  any  doubt.    The  other  point,  namely, 
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whether  the  several  stoppages  by  the  defendants,  before  the  11  th  of  May,  without 
any  previous  authority  from  Illins,  were  made  good  by  his  subsequent  ratification  of 
what  had  been  done,  appeared  to  us  one  of  more  nicety  ;  but  on  full  consideration,  we 
are  of  [798]  opinion  that  here  too  the  defendants  must  fail.  In  the  first  place,  the 
power  of  attorney  to  Hubback,  and  his  subsequent  confirmation  of  the  acts  of  the 
defendants,  may  be  laid  out  of  our  consideration.  The  authority  to  Hubback  was  no 
doubt  executed  by  Illins  while  the  goods  were  in  transitu  ;  but  that  is  not  material, 
unless  the  stoppage  itself  took  place  pending  the  transitus  ;  and,  so  far  as  Hubback  is 
concerned,  that  certainly  was  not  the  case,  "for  he  did  not  receive  his  authority  nor 
attempt  to  act  in  the  matter  till  the  13th,  that  is,  not  till  the  day  after  the  conversion 
complained  of  in  this  action.  It  is  true  that  he  then,  so  far  as  he  lawfully  could, 
adopted  and  ratified  the  acts  of  the  defendants,  but  this  was  afterwards,  and  before 
the  commencement  of  this  action,  done  by  Illins  himself ;  and  so,  if  such  ratification 
is  good,  there  is  no  necessity  for  relying  on  the  ratification  of  Hubback. 

This,  therefore,  brings  us  to  the  real  question,  which  is,  whether  the  ratification 
by  Illins,  after  a  conversion  by  the  defendants,  can  have  the  effect  of  altering  retro- 
spectivelj^  the  ownership  of  the  goods,  so  as  to  prevent  the  plaintiffs  from  saying  that 
the  goods  were  theirs  at  the  time  of  the  conversion,  which,  if  no  subsequent  ratification 
had  occurred,  certainly  were  theirs  at  that  time,  and  would  have  so  continued.  We 
are  of  opinion  that  the  ratification  by  Illins  had  no  such  effect.  The  doctrine,  "Omnis 
ratihabitio  retrotrahitur  et  mandato  fequiparatur,"  is  one  intelligible  in  principle,  and 
easy  in  its  application,  when  applied  to  cases  of  contract.  If  A.  B.,  unauthorised  by 
me,  makes  a  contract  on  my  behalf  with  J.  S.,  which  I  afterwards  recognise  and  adopt, 
there  is  no  difficulty  in  dealing  with  it  as  having  been  originally  made  by  my  authority. 
J.  S.  entered  into  the  contract  on  the  understanding  that  he  was  dealing  with  me,  and 
when  I  afterwards  agreed  to  admit  that  such  was  the  case,  J.  S.  is  precisely  in  the 
condition  in  which  he  meant  to  be ;  or,  if  he  did  not  believe  A.  B.  to  be  acting  for  me, 
[799]  his  condition  is  not  altered  by  my  adoption  of  the  agency,  for  he  may  sue  A.  B. 
as  principal,  at  his  option,  and  has  the  same  equities  against  me,  if  I  sue,  which  he 
would  have  had  against  A.  B. 

In  case  of  tort,  there  is  more  difficulty.  If  A.  B.,  professing  to  act  by  my  authority, 
does  that  which  primil  facie  amounts  to  a  trespass,  and  I  afterwards  assent  to  and 
adopt  his  act,  there  he  is  treated  as  having  from  the  beginning  acted  by  my  authority, 
and  I  become  a  trespasser,  unless  I  can  justify  the  act,  which  is  to  be  deemed  as 
having  been  d6ne  by  my  previous  sanction.  So  fai'  there  is  no  difficulty  in  applying 
the  doctrine  of  ratification  even  in  cases  of  tort.  The  party  ratifiying  becomes  as  it 
were  a  trespasser  by  estoppel  ;  he  cannot  complain  that  he  is  deemed  to  have  authorised 
that  which  he  admits  himself  to  have  authorised. 

But  the  authorities  go  much  further,  and  shew  that  in  some  cases  where  an  act 
which,  if  unauthorised,  would  amount  to  a  trespass,  has  been  done  in  the  name  and  on 
behalf  of  another,  but  without  previous  authority,  the  subsequent  ratification  may 
enable  the  party  on  whose  behalf  the  act  was  done,  to  take  advantage  of  it  and  to 
treat  it  as  having  been  done  by  his  direction.  But  this  doctrine  must  be  taken  with 
the  qualification,  that  the  act  of  ratification  must  take  place  at  a  time,  and  under 
circumstances,  when  the  ratifying  party  might  himself  have  lawfully  done  the  act 
which  he  ratifies.  Thus,  in  Lord  A^dki/s  case,(a)  a  fine  with  proclamation  was  levied 
of  certain  land,  and  a  stranger  within  five  years  afterwards,  in  the  name  of  him  who 
had  right,  entered  to  avoid" the  fine.  After  the  five  yeans,  and  not  before,  the  party 
who  had  the  right  to  the  land  ratified  and  confirmed  the  act  of  the  stranger.  This 
was  held  to  be  inoperative;  though  such  ratification  within  the  five  years  would 
probably  have  [800]  been  good.  Now,  the  principle  of  this  case,  which  is  reported  in 
many  books,  and  is  cited  with  approbation  by  Lord  Coke,  in  Margaret  Fodyers  case 
(9  Kep  10-t  a.),  appears  to  us  to  govern  the  present.  There  the  entry,  to  be  good, 
must  have  been  made  within  the  five  years :  it  was  made  within  that  time,  but  till 
ratified  it  was  merely  the  act  of  a  stranger,  and  so  had  no  operation  against  the  hue 
By  the  ratification,  it  became  the  act  of  the  party  in  whose  name  it  was  made ;  but 
that  was  not  till  after  the  five  years.  He  could  not  be  deemed  to  have  made  an  entry 
till  he  ratified  the  previous  entry,  and  he  did  not  ratify  until  it  was  too  late  to  do  so. 
In  the  present  case,  the  stoppage  could  only  be  made  during  the  transitus.     During 

(a)  Cro.  Eliz.  561  ;  Moore,  457;  Poph.  176,  nom.  Lord  Aivddey's  case. 
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that  period  the  defendants,  without  authority  from  Illins,  made  the  stoppage.  After 
the  transitns  was  ended,  but  not  before,  Illins  ratified  what  the  defendants  had  done. 
From  that  time  the  stoppage  was  the  act  of  Illins,  but  it  was  then  too  late  for  him  to 
stop.  The  goods  had  already  become  the  property  of  the  plaintiffs,  free  from  all  right 
of  stoppage. 

We  are  therefore  of  opinion,  that  there  must  be  judgment  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

[801]  Macgregor  v.  Keily.  Jan.  12,  1850. — An  action  having  been  brought 
against  the  defendant,  a  provisional  committee  man  of  a  certain  Railway  Company 
provisionally  registered,  for  work  done  for  and  on  behalf  of  the  Company,  and 
judgment  having  been  recovered  against  him,  and  a  writ  of  ca.  sa.  issued  thereon, 
an  order  absolute  was  made  for  winding  up  the  affairs  of  the  Company  under  the 
Winding-up  Act,  11  &  12  Vict.  c.  4.5,  and  an  official  manager  was  appointed 
The  Court  stayed  the  proceedings  until  after  proof  by  the  plaintiff  of  his  debt 
before  the  Master  appointed  by  the  said  Act. 

[S.  C.  1  L.  M.  &  P.  182;  19  L.  J.  Ex.  126.] 

In  this  case  the  plaintiff  had  brought  an  action  against  the  defendant,  to  recover 
for  professional  services  rendered  by  him  for  and  on  behalf  of  the  Midland  Grand 
Junction  Railway  Company,  provisionally  registered,  of  the  provisional  committee  of 
which  Company  the  defendant  was  a  member.  The  plaintiff  obtained  a  verdict  in 
that  action  ;  and  a  writ  of  ca.  sa.  having  issued  against  the  defendant  for  the  costs, 
he  was  arrested  under  that  writ,  but  was  discharged  under  a  .Judge's  older.  A  rule 
nisi  was  subsequently  olitained  to  rescind  that  order,  which  was,  by  the  agreement  of 
the  parties,  to  abide  the  event  of  the  following  application.  On  the  3rd  of  November 
last,  an  order  absolute  was  made,  for  the  purpose  of  winding  up  the  affairs  of  the 
Company,  under  the  provisions  of  the  11  &  12  Vict.  c.  4-5,  in  pursuance  whereof  an 
official  manager  had  been  appointed.  It  was  stated  in  the  defendant's  affidavit,  that 
he  believed  himself  liable  to  be  called  upon  under  the  provisions  of  the  Act,  as  a 
contributory  to  the  said  Company. 

Corrie  now  moved,  upon  affidavits  of  the  preceding  facts,  for  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  all  proceedings  should  not  be  stayed  until  after  proof, 
or  exhibiting  such  proof  as  the  plaintiff  might  give  before  the  Master  appointed  for 
winding  up  the  affairs  of  the  Company  under  the  provisions  of  the  11  &  12  Vict.  c.  4.5. 
The  defendant  is  a  contributory  within  the  meaning  of  the  11  &  12  Vict.  c.  45.  The 
73rd  section  of  that  statute  supports  the  present  application.  That  section  enacts, 
"  that,  after  the  fiist  appointment  of  an  oflficial  manager,  no  creditor  or  other  person 
shall,  except  so  far  as  the  Master  shall  permit,  have  power  to  commence  or  to  pioceed 
with  any  action  against  the  official  manager,  or  against  the  Company  or  [802]  any 
other  person  representing  the  same,  oi'  who  is  sued  as  a  contributory  thereof,  until 
after  pi-oof,  or  exhibiting  or  making  such  proof  as  he  may  be  able  of  his  debt  or 
demand,  before  the  Master,  as  hereinafter  mentioned  ;  and  it  shall  be  lawful  for  any 
Judge  of  the  Court  in  vi^hich  such  action  shall  be  pending,  upon  summons  taken  out 
before  him  for  that  purpose,  to  order  that  all  further  proceedings  in  such  action  shall 
be  stayed  until  after  such  proof  shall  have  been  made  or  exhibited  before  the  Master." 
And  by  the  3rd  section,  "  The  word  '  contributory '  shall  include  every  member  of 
a  Company,  and  also  every  other  person  liable  to  contribute  to  the  payment  of  any 
of  the  debts,  liabilities,  or  losses  thereof,  whether  as  heir,  devisee,  &c.,  of  a  deceased 
member,"  &c.  "And  the  word  'creditor'  shall  include  every  person  having  any  debt 
or  demand  enforceable  against  any  Company,  in  any  Court  of  law,  &c.  In  this  case 
the  work  was  done  for  the  Company.  In  Thompson  v.  llie  Universal  Sal  rage  Company 
(3  Exch.  310),  Parke,  B.,  said,  in  delivering  his  judgment,  "  By  the  true  construction 
of  the  11  &  12  Vict.  c.  45,  so  long  as  there  is  a  reasonable  prospect  of  obtaining 
payment  by  proving  the  debt  under  the  provisions  of  that  Act,  it  is  our  duty  to 
prevent  individual  cieditors  from  having  execution  against  the  shareholders  of  the 
Company." 

A  rule  nisi  being  granted  by  the  Court, 

Willes  shewed  cause  in  the  first  instance.  There  are  two  objections  to  this  applica- 
tion.    In  the  first  place,  this  is  not  the  debt,  of  the  Company.     The  recent  decisions 
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are  to  the  eftect,  that  the  members  of  a  Company  not  completelv  formed,  are  only 
hable  in  their  individual  character.  That  being  so,  this  is  not  a  debt  due  from  the 
Company:  U  alstab  v.  bpottimoode  (15  M.  &  AV.  501).  In  the  second  place,  this 
proceeding  IS  of  no  avail  after  judgment.     [Piatt,  B.     The  judgment  is  the  debt  ] 

[803]  Come,  in  support  of  the  rule.  If  the  argument  on  the  part  of  the  plaintiff  be 
good,  this  statute  would  hardly  ever  be  applicable,  for  there  are  very  few  cases  in  which 
some  party  might  not  be  considered  as  individually  liable.  The  affidavit  sufficiently 
states  this  to  be  the  debt  of  the  Company.  The  plaintitf  will  not  lose  his  remedy, 
the  only  object  of  this  application  being  to  stay  the  proceedings  until  the  plaintiff 
shall  have  proved  his  claim  before  the  Master. 

Pollock,  C.  B.  I  think  that  this  rule  ought  to  be  made  absolute.  I  think  that 
it  IS  sufficiently  shewn  to  us  by  these  affidavits,  that  this  is  the  debt  of  the  Company. 
That  part  of  the  affidavits  has  not  leceived  any  contradiction  from  the  other  side. 

Pakke,  B.  I  am  of  the  same  opinion.  The  case  is  brought  within  the  terms  of 
this  Act  of  Parliament,  provided  it  appear  that  the  debt  is  the  debt  of  the  Company, 
and  not  of  the  defendant  individually.  The  affidavits  sufliciently  shew  that ;  and  that 
part  which  called  for  an  answer  has  received  none,  although  one  might  have  been 
given  to  it.  I  therefore  think  that  the  case  is  sufficiently  brought  within  the  words 
of  the  Act. 

Alder.son,  B.,  and  Pl.\tt,  B.,  concurred. 

Rule  absolute. 

[804]  L.\RKIN  V.  Marshall  and  AVife.  Jan.  14,  1850.— Where  judgment  had 
been  recovered  in  an  action  against  husband  and  wife  for  an  assault  committed 
by  the  wife,  who  alone  was  in  custody  under  a  writ  of  ca.  sa.,  the  husband  having 
obtained  his  discharge  as  a  bankrupt,  the  Court  refused  to  interfere  by  ordering 
the  wife's  discharge,  although  she  had  no  separate  property. 

[S.  C.   1  L.  M.  &  P.  186;  19  L.  J.  Ex.  161;  14  Jur.  46.     Dissented  from,  hens  v. 
Butler,  1857,  7  E.  &  B.  159.     Referred  to,  Scott  v.  Mmiey,  1887,  20  Q.  B.  D.  128.] 

This  was  an  action  against  husband  and  wife  for  an  assault  committed  upon  the 
plaintiff  by  the  wife.  The  wife  had  been  taken  under  a  writ  of  ca.  sa.,  and  an  applica- 
tion had  been  made  to  Parke,  B.,  at  Chambers,  to  discharge  her  out  of  custody,  upon 
an  affidavit  that  she  had  no  separate  property  or  other  means  of  satisfying  the  plaintiff's 
demand,  and  that  the  husband  had  obtained  protection  from  the  Court  of  Bankruptcy. 
The  learned  .ludge  had  refused  to  grant  the  application. 

Bovill  now  moved  for  a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  female 
defendant  should  not  be  discharged  out  of  custody,  on  an  affidavit  of  the  preceding 
facts,  and  on  one  containing  the  additional  fact,  that  the  husband  had  never  kept  out 
of  the  way,  and  that  the  plaintiff  had  not  used  any  means  to  take  him  in  execution. 
Under  the  circumstances  brought  before  the  Court,  the  female  defendant  is  entitled 
to  her  discharge.  [Parke,  B.  Is  there  any  precedent  for  discharging  the  wife  out 
of  custody  where  the  plaintiff's  remedy  for  his  debt  against  the  husband  is  gone?] 
Upon  the  general  policy  of  the  law,  which  presumes  that  the  husband  and  wife  are 
one  person,  and  that  she  has  no  separate  property,  as  she  might  never  have  the  means 
of  obtaining  her  release.  She  cannot  take  the  benefit  of  the  Bankrupt  or  Insolvent 
Acts,  as  she  is  unable  to  execute  the  necessary  warrant  of  attorney  :  Ex  parte  Deacon 
(5  B.  &  Aid.  759).  The  case  of  Chalk  v.  Deacon  awl  Wife  (6  Moore,  128)  shews  that 
this  is  a  matter  within  the  discietion  of  the  Court:  Evans  v.  Chester  (2  M.  &  W.  847), 
Bei/nan  v.  Jones  (15  M.  &  W.  566),  and  Ferquson  v.  Clayumth  and  Wife  (6  Q.  B.  269), 
are  to  the  same  effect.  [Parke,  B  [805]  The  1  &  2  Vict.  c.  110,  s,  101,  extends 
the  benefit  of  the  Insolvent  Debtors  Act  to  married  women.  Her  friends  may  come 
forward  and  discharge  the  debt.  What  right  have  we  to  take  away  a  remedy  which 
the  plaintiff  possesses?  You  ought  to  satisfy  us  that  the  plaintifl  has  a  remedy 
against  the  husband;  but  here  he  is  protected.]  The  recent  Bankrupt  Act,  12  & 
13  Vict.  c.  106,  s.  112,  does  not  extend  to  the  protection  of  a  person  who  has  incurred 
a  debt  founded  upon  a  judgment  arising  out  of  an  assault.  [Alderson,  B.  ihat  must 
mean  an  assault  by  the  bankrupt  himself.]  ,        r,,,  t  z? 

Parke,  B.  I  am  of  opinion  that  we  ought  not  to  grant  a  rule.  Ihe  case  of  Beynm 
V.  Jmes  underwent  much  consideration,  and  I  think  that  the  decision  there  was  perfectly 
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correct.  By  law,  the  plaintiff  has  a  right  to  take  the  person  of  the  wife  in  execution 
upon  a  judgment  obtained  against  her ;  but  the  preceding  case  shews  that  the  Courts 
have  exercised  an  equitable  jurisdiction  in  ordering  her  discharge  under  certain  circum- 
stances, as,  for  instance,  where  the  plaintiff  has  oV)tained  judgment  against  both,  and 
has  taken  both  in  execution.  I  fuU^'  concui'  in  what  is  stated  in  the  judgment  of  that 
case,  that  it  is  very  difficult,  and  indeed  impossible,  to  see  any  sound  principle  for  that 
practice  ;  for  upon  what  principle  can  the  Courts  deprive  a  man  of  a  right  which  is 
given  to  him  by  the  common  law  1  For,  unquestionably,  he  has  the  right  to  take  both 
the  husband  and  the  wife  in  execution  ;  and  what  pretence  has  the  Court  for  saying 
to  the  creditor  that  he  shall  not  be  at  liberty  to  retain  the  body  of  his  debtor"?  In 
the  case  of  Chalk  v.  Deacon,  the  Court,  although  they  refused  to  discharge  the  female 
for  whom  the  application  was  made,  still  held  that  it  was  a  matter  within  their  discre- 
tion. That  decision  has  been  acted  upon  since  by  the  Courts ;  and  consequently,  we 
feel  ourselves  bound  by  those  precedents  in  similar  cases,  but  no  further.  Where  the 
husband  and  wife  are  both  taken  in  execution,  the  dis-[806]-charge  of  the  wife  may 
possibly  be  supported,  on  the  ground  that  the  creditor  has  got  all  he  is  properly 
entitled  to  ;  but  whether  that  reasoning  be  satisfactory  or  not,  inasmuch  as  the  decision 
has  been  come  to,  we  should  probably  feel  ourselves  bound  in  similar  cases ;  but  that 
class  of  decisions  has  no  application  where  the  wife  alone  is  taken  in  execution.  It 
therefore  appears  to  me,  that  the  interference  of  the  Court  in  this  case  would  not  be 
supported  by  any  principle ;  and  as  I  should  not  feel  myself  bound  to  grant  the 
application  without  some  satisfactory  precedent  for  it,  I  think  that  I  acted  rightly  in 
refusing  to  interfere  upon  the  previous  application. 

Alderson,  B.  I  agree  in  thinking  there  is  no  principle  foi'  our  interference  in 
this  case.  Certain  precedents  have  been  established,  by  which  a  party's  right  is  taken 
away  in  particular  cases ;  and  whether  they  can  be  supported  or  not,  the  most  we  can 
say  is,  that,  for  uniformity's  sake,  we  are  bound  to  act  upon  them  until  they  are 
overruled  by  some  competent  authority.  If  both  the  husband  and  wife  be  taken  in 
execution,  and  she  has  no  separate  property,  or  if  there  is  collusion  between  the 
husband  and  the  plaintiff,  the  Court  in  either  case  might  discharge  her;  but  we  will 
not  extend  a  practice  which  is  not  reconcileable  with  principle. 

Platt,  B.,  concurred. 

Pollock,  C.  B.,  had  left  the  Court  shortly  before  the  close  of  the  motion. 

Rule  refused. 

[807]  Walker  v.  Furnell.  Jan.  12,  1850. — An  affidavit  in  support  of  a  rule  to 
enter  a  suggestion  to  deprive  the  plaintift"  of  costs  under  the  9  &  10  Vict.  c.  95,  is 
sufficient,  although  made  by  a  person  unconnected  with  the  suit. 

[S.  C.  1  L.  M.  &  P.  127 ;  19  L.  J.  Ex.  158.] 

Barstow  had  obtained  a  rule  in  this  case,  calling  on  the  plaintift"  to  shew  cause  why 
a  suggestion  should  not  be  entered  upon  the  roll,  to  deprive  him  of  his  costs  under  the 
9  &  10  Vict.  c.  95.  The  plaintiff  had  brought  his  action  in  the  superior  Court,  and 
had  recovered  a  sum  under  201.  The  affidavit  in  support  of  the  rule  was  made  by 
a  person  who  de.scribed  himself  as  a  contractor's  clerk,  and  was  not  shewn  therein  to 
have  any  peculiar  means  of  knowledge,  either  of  the  facts  of  the  suit  or  of  the 
parties  to  it. 

Joyce  now  shewed  cause.  The  plaintiff  ought  not  to  be  put  to  the  risk  of  losing 
his  costs  by  an  affidavit  made  by  a  person  who  does  not  shew  what  means  of  knowledge 
he  has  in  the  matter.  The  deponent  is  neither  the  defendant  himself,  nor  his  attorney, 
nor  the  attorney's  clerk.  He  is  a  mere  stranger.  Such  an  affidavit  to  set  aside  a  judg- 
ment would  clearly  be  insufficient. 

Barstow,  in  support  of  the  rule.  The  Court  ought  to  allow  the  suggestion  to  be 
entered,  if  they  are  reasonably  satisfied  by  the  aflfidavit  that  the  application  ought  to 
be  granted.  The  decision  is  not  final,  for  the  plaintiff  may  traverse  the  suggestion. 
This  is  merely  a  matter  preparatory  to  trying  the  facts  disclosed  by  the  affidavit,  and 
if  these  facts  be  true,  the  plaintift'  is  not  entitled  to  his  costs,  and  the  defendant  seeks 
this  remedy  to  preclude  the  plaintift'  from  obtaining  them  from  him.  [Pai-ke,  B.  In 
the  case  of  pleas  in  abatement,  the  affidavit  may  be  made  by  a  stranger  :  Tidd's  Practice, 
640,  9th  edit.]     So  also  an  affidavit  to  hold  to  bail  might  formerly  have  been  made  by 
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a  third  partv:  Kirifl  v.  Lord  Tvrner  (1  Chit.  58),  where  all  the  cases  on  that  subject 
are  collected  in  a  note  to  the  case.  The  rule  in  such  a  case  is  much  stronger  than 
here  for  there  the  [808]  defendant  was  committed  to  prison.  The  deponent  might  be 
tried  for  perjury  on  this  affidavit,  if  it  be  false. 

PoLLOCK,  C.  B.  I  think  that  this  rule  ought  to  be  made  absolute.  The  Master 
reports  to  us  that  he  does  not  know  of  the  existence  of  any  such  rule  as  that  for  which 
the  plaintiffs  counsel  contends ;  and  I  may  add,  that  such  a  rule  is  quite  new  to  me, 
and  however  anxious  we  might  be  to  introduce  it,  we  have  no  power  to  do  so.  The 
affidavit  here  does  not  state  that  the  deponent  is  connected  with  the  suit,  or  what  are 
his  means  of  knowledge ;  but  it  is  not  for  that  reason  to  be  rejected,  but  weighed. 

Pakke,  B.  I  entirely  agree  with  the  judgment  which  has  been  expressed,  and 
think  that  the  present  rule  ought  to  be  made  absolute.  If  there  were  any  rule  of 
practice  by  which  an  affidavit  that  does  not  disclose  the  deponent's  means  of  knowledge 
would  not  be  receivable,  I  think  such  a  rule  might  be  upheld  upon  reasonable  grounds. 
Our  decision  in  the  present  case  is  not  final,  as  the  suggestion  may  be  traversed ;  but 
we  ought  to  Uxke  care  how  we  grant  the  application,  as  I  do  not  know  of  any  means 
by  which  the  plaintiff',  in  the  event  of  success,  can  obtain  the  costs  of  the  inquiry. 
But  the  Master  reports  to  us,  that  he  docs  not  know  of  any  such  rule,  and  there  is 
none  applicable  to  affidavits  verifying  pleas  in  abatement,  or  to  affidavits  to  hold  to 
bail,  or,  as  appears  fiom  Sliearburn  v.  Shubricf:  (6  Scott,  N.  R.  833),  to  motions  to  change 
the  venue  on  the  ordinary  affidavit.  We  ought  not  to  introduce  it  now  in  the  present 
case,  although  it  might  be  desirable  in  practice. 

Al.DERSON,  B.  I  am  of  the  same  opinion.  I  think  that  such  a  rule  as  that  suggested 
would  be  a  desirable  one  in  practice ;  but  I  do  not  see  how  we  can  introduce  it  for  the 
first  time  in  the  present  case. 

Platt,  B.,  concurred. 

Rule  absolute. 

[809]  Miller  and  Another  v.  De  Burgh.  Jan.  26,  1850. — After  action  brought, 
the  cause  and  subject-matter  thereof,  and  the  rights  of  the  parties  in  relation 
thereto,  as  well  at  law  as  in  equity,  were  referred  to  an  arbitrator,  with  power 
to  order  what  he  should  think  fit  to  be  done  by  either  of  the  parties  respecting 
the  matters  in  dispute.  The  arbitrator  awarded  that  the  plaintiffs  would  be 
entitled  to  receive  from  the  defendant  two  specified  sums  of  money,  so  soon  as 
they  should  have  discharged  the  demands  of  certain  local  agents  of  a  certain 
Company,  which  the  plaintiffs  had  undertaken  to  satisfy,  and  upon  production 
by  the  plaintiffs  to  the  defendants  of  the  vouchers  of  the  local  agents,  and  upon 
proof  that  the  said  demands  had  been  discharged,  the  defendants  were  to  pay 
the  said  sums  to  the  plaintiffs  : — Held,  that  the  award  was  final  ;  for  that  either 
the  woids  upon  proof  might  be  rejected  as  surplusage,  or  that  it  was  a  part  of 
the  matter  itself  which  the  parties  had  agreed  should  be  done,  and  therefore  was 
correctly  stated  in  the  award. 

[S.  C.  1  L.  M.  &  P.  177 ;  19  L.  J.  Ex.  127.] 

In  this  case  an  action  had  been  brought  by  the  plaintiffs,  as  solicitors,  against  the 
defendant,  to  recover  the  sum  of  16?91.  18s.  2d.,  the  amount  of  two  bills  of  costs 
alleged  to  have  been  incurred  by  him  as  one  of  the  members  of  the  managing  com- 
mittee of  the  Northern  and  Southern  Connecting  Railway  Company,  in  defending  two 
Chancer;-  suits  brought  against  the  members  of  the  managing  committee.  On  the 
cause  coming  on  for  trial,  at  the  last  Spring  Assizes  for  the  county  of  Surrey,  a 
verdict  was  entered  by  consent  for  the  plaintiff,  with  30001.  damages,  and  Is.  damages 
on  the  judgment  on  a  demurrer  in  the  cause,  subject  to  a  reference  to  an  arbitrator, 
to  whom  "  the  cause,  and  also  the  subject-matter  of  the  cause,  and  the  rights  of  the 
parties  in  relation  thereto,  as  well  at  law  as  in  equity,  were  thereby  referred,  to  order 
and  determine  what  he  should  think  fit  to  be  done  by  either  of  them  respecting  the 
matter  in  dispute."  The  costs  of  the  cause  were  to  abide  the  event  of  the  award, 
and  the  costs  of  the  reference  and  award  were  to  be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  made  his  award,  and  directed  that  the  verdict  for  the  plaintitts 
should  stand,  and  also  "that  the  said  entry  of  damages  of  30001.  be  reduced  to  the 
sum  of  Is.,  besides  the  said  damages  of  Is.  entered  on  the  demurrer;  and  I  do  further 
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award  and  adjudge,  that,  under  and  by  virtue  of  an  agreement  duly  made  by  the 
said  plaintiffs  with  the  said  defendant  and  others,  being  members  of  a  certain  Com- 
pany called  the  Northern  and  Southern  Connecting  Railway  Company,  whereof  the 
said  plaintiffs  were  solicitors  and  agents,  on  or  about  the  29th  of  November,  [810] 
1847,  the  plaintiffs  will  be  entitled  to  receive  from  the  defendant,  instead  of  any 
damages  in  the  said  cause,  other  than  the  two  sums  of  Is.  each,  above  mentioned, 
two  several  sums  of  money,  that  is  to  say,  the  sum  of  3751.,  and  the  further  sum  of 
4001.  (such  4001.  being  the  balance  of  a  certain  sum  of  12001.,  then  agreed  to  be  paid 
to  the  plaintifJ's,  and  whereof  they  have  already  received  8001.),  so  soon  as  they  the 
plaintiffs  have  fully  satisfied  and  discharged  the  lawful  claims  and  demands  of  the 
several  persons  who,  before  the  making  of  the  said  agreement,  had  been  employed  as 
the  local  agents  and  solicitors  of  and  for  the  said  Company,  and  which  said  claims 
and  demands  the  plaintiffs  then  undertook  to  .satisfy  and  discharge.  And  I  do 
further  award  and  direct,  that,  upon  the  production  by  the  plaintiffs  to  the  defendant 
of  the  proper  vouchers  and  receipts  of  the  several  per.sons  who  were  so  employed  and 
acted  as  aforesaid,  and  upon  proof  that  the  said  lawful  claims  and  demands  have  been 
fully  satisfied  and  discharged,  according  to  the  said  undertaking  and  agreement  of 
the  plaintiff's  in  that  behalf,  the  defendant  do  pay  to  the  plaintiff's  the  said  two  several 
sums  of  3751.  and  4001.  ;  and  that,  upon  paj'ment  thereof,  the  plaintiff's  do  give  to  the 
defendant  a  full  acquittance  of  and  from  all  claims  and  demands  whatsoever,  for  or 
in  respect  of  the  several  matters  in  dispute  referred  by  the  said  recited  order." 

Montagu  Chambers  obtained  a  rule,  in  Michaelmas  Term  last,  calling  on  the  defen- 
dant to  shew  cause  why  the  award  should  not  be  set  aside  in  whole  or  in  part  (inter 
alia),  on  the  ground  that  it  was  uncertain,  and  not  final. 

In  the  present  tei'm  (Jan.  1 2), 

Channell,  Serjt.,  and  Bovill  shewed  cause.  The  award  is  final  and  certain. 
[Parke,  B.  The  difficulty  against  which  you  have  to  contend  is  raised  by  that  part 
of  the  award  in  [811]  which  the  arbitrator  requires  certain  matters  to  be  done  upon 
proof,  without  stating  to  whom  the  proof  is  to  be  made.  Who  is  the  party  that  is 
to  be  satisfied  with  respect  to  the  proof?]  It  means  such  proof  as  would  reasonably 
satisfy  a  person.  The  award  would  have  been  good  if  this  matter  had  been  omitted, 
for  the  arbitrator  has  sufficiently  disposed  of  the  matters  submitted  to  him.  Every 
reasonable  presumption  is  to  be  made  for  the  purpose  of  supporting  an  award  :  Cargei/ 
V.  Aitdmon  (2  B.  &  C.  170),  Phimmcr  v.  Lee  (2  M.  &  W.  495),  H'ohlenhenj  v.  Lageman 
(6  Taunt.  254),  Russell  on  Arbitration,  p.  283.  It  is  therefore  to  be  assumed,  that 
some  proof  was  agreed  upon  ;  and,  moreover,  it  is  not  stated  that  this  matter  was  in 
dispute.  This  is  for  the  plaintiffs'  benefit,  and  is  at  the  most  a  mere  additional 
direction,  which  does  not  invalidate  the  award. 

Greenwood  and  Joyce,  in  support  of  the  rule.  The  latter  part  of  the  award,  to 
which  the  objection  is  pointed,  vitiates  the  whole  award.  The  proof  required 
apparently  must  be  made  to  the  defendant's  satisfaction.  The  discharge  of  the 
demands  mentioned  will  not  be  sufficient  to  entitle  the  plaintiffs  to  their  claim. 
Satisfactory  proof  may  never  be  given.  It  is  a  condition  precedent.  It  is  therefore 
a  material  part  of  the  award,  and  cannot  be  separated  from  the  other  portions  of  it. 
[Parke,  B.,  referred  to  Prke  v.  Popkin  (10  A.  &  E  139)  and  Angus  v.  Bedford 
(11  M.  &  W.  69).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  In  this  case  a  rule  was  obtained  to  set  aside  an  award,  and  was 
argued  in  the  course  of  the  present  term.  We  think  the  award  was  good,  and  that 
[812]  the  rule  to  set  it  aside  ought  to  be  discharged  with  costs.  The  award  was,  in 
substance,  upon  the  legal  claim  for  Is.  damages  only,  but  the  arbitrator  had  a  power 
to  investigate  equitable  claims,  and  to  give  directions.  In  respect  of  the  legal  claims, 
he  awarded  but  Is.  damages,  and  then  he  directed,  as  to  all  the  damages  above  Is., 
that  the  plaintiflfs  should  have  from  the  defendant  the  specific  performance  of  a  certain 
agreement;  the  result  of  which  was,  that  he  was  to  be  paid  7751.,  upon  proof  that 
ceitain  parties,  to  whom  payments  were  to  be  made,  had  in  fact  received  such 
payments. 

Now,  we  think  that  the  award  may  be  supported,  certainly  upon  one  of  these  two 
following  grounds,  if  not  upon  both  :  namely,  that  the  arbitrator  had,  in  the  previous 
part  of  his  award,  completely  decided  the  question,  both  legal  and  equitable,  and  that 
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the  latter  part,  which  is  objected  to,  was  merely  an  imperfect  direction,  which  mi^ht 
be  rejected  altogether ;  or  upon  the  ground,  that  in  truth  that  part  of  it  was  nothing 
but  a  direction  following  the  very  terms  of  the  agreement,  and  that  all  that  the 
arbitrator  has  really  decided  is,  that  a  certain  agreement  which  the  parties  had  made 
between  themselves  should  in  its  terms  be  carried  into  effect.  Either,  therefore,  on 
the  ground  that  what  is  objected  to  may  be  rejected  as  surplusage,  or  that  it  is  the 
very  matter  which  the  parties  agreed  should  be  done,  we  think  the  arbitrator  is  right 
in  his  award  and  direction,  and  that  the  rule  to  set  aside  the  award  must  °be 
discharged. 

Rule  discharged,  with  costs. 


[813]    Before  Rolfe,  B.,  Sitting  Alone. 

Gell  v.  Viscount  Curzon.  Jan.  31,  1850.— A  cause  was  referred  to  arbitration 
in  November,  1846.  Several  meetings  were  held,  and  several  enlargements  of 
time  for  making  the  award  were  made ;  and  the  last  meeting  was  held  on  the 
13tb  of  December,  18-17.  By  a  Judge's  order,  on  the  3rd  of  January,  1848,  the 
time  was  enlarged  until  the  1st  of  January,  1849.  The  last  appointment  was 
for  the  24th  of  May,  1848 ;  but  no  meeting  took  place  at  that  time.  A  vesting 
order,  under  the  Insolvent  Act,  was  made  as  to  the  plaintiff's  property  on  the 
14th  of  August,  1849.  On  the  18th  of  December,  1849,  a  Judge's  order, 
enlarging  the  time  toTrinitj'  Term,  1850,  was  obtained  on  behalf  of  the  plaintiff. — 
On  an  application  by  the  defendant,  the  attorney  for  the  plaintiff  was  ordered  to 
give  security  for  costs,  it  not  being  clear  upon  the  affidavits  that  the  proceedings 
were  not  for  his  benefit. — Held,  also,  that  the  application  was  in  time. 

[S.  C.  19  L.  J.  Ex.  225.] 

In  this  case,  at  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  Sittings  after 
Michaelmas  Term,  1846,  a  verdict  was  found  by  consent  for  the  plaintiff,  for 
52611.  12s.,  subject  to  the  award  of  a  barrister,  to  be  made  on  or  before  the  first  day 
of  Hilary  Term  then  next  issuing,  with  power  to  enlarge  the  time  for  making  his 
award. 

Meetings  were  held  before  the  arbitrator,  and  enlargements  of  the  time  within 
which  his  award  was  to  be  made,  were  from  time  to  time,  and  at  the  instance  of  the 
defendant,  made  by  orders  of  a  Judge,  the  arbitrator  having  inadvertently  omitted 
to  enlarge  the  time  himself.  The  last  meeting  took  place  on  the  13th  of  December, 
1847.  On  the  3rd  of  January,  1848,  a  Judge's  order  was  obtained,  whereby  the  time 
for  making  the  award  was  enlarged  to  the  1st  of  January,  1849.  The  last  appoint- 
ment was  for  the  24th  of  May,  1848,  several  intermediate  appointments  having  been 
made  and  for  various  reasons  abandoned.  The  plaintiff's  attorney  sought  an  inter- 
view with  the  plaintiff,  just  before  the  24th  of  May,  1848,  for  the  purpo.se  of  prepar- 
ing the  evidence  to  be  offered  at  the  meeting  fixed  for  that  day,  and  found  that  he 
had  gone  abroad.  The  meeting,  therefore,  appointed  for  that  day,  did  not  take 
place,  and  further  proceeding  in  the  reference  was  tacitly  given  up.  In  August, 
1849,  the  plaintiff  was  in  actual  custody  for  debt,  and  applied  for  relief  to  the 
Insolvent  Debtors  Court,  which,  on  the  14th  of  that  month,  made  an  order  vesting 
all  the  property  of  the  plaintiff  in  the  provisional  assignee  of  that  Court,  and,  on  the 
3rd  of  October  next  following,  discharged  the  plaintiff  from  custody.  On  the  [814] 
18th  of  December,  1849,  Alderson,  B.,  made  an  order,  enlarging  until  the  first  day  of 
Trinity  Term,  1850,  the  time  for  the  arbitrator  to  make  his  award,  and  thereby  also 
gave  liberty  to  the  defendant  to  apply  for  security  for  costs  in  Hilary  Term.  An 
application  was  accordingly  made  on  the  fifth  day  of  the  term,  on  an  affidavit  which 
set  out  the  preceding  facts,  and  a  demand  and  refusal  of  security  for  the  defendants 
costs ;  and  stated,  that,  in  the  deponent's  belief,  "  this  action  is  now  prosecuted  in 
the  name  of  the  plaintiff  by  the  plaintiff's  attorney,  for  his  own  benefit  solely,  and 
for  the  purpose  of  securing  his  costs  thereby,  and  not  for  the  benefit  of  the  plaintiB  ; 
and  that  this  action  is  now  in  truth  the  action  of  the  plaintiff's  attorney ;  and  that 
the  plaintiff  is  now  only  the  nominal,  and  not  the  substantial  mover  herein. 

A  rule  accordingly  having  been  gi'anted,  i  v    ^       fi 

(Mp.  now  .shewed  cause.     The  cause  havin^  beeti  referred  to  an  arbitrator,  tne 
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jurisdiction  of  the  Court  to  interfere  in  the  terms  of  this  rule  is  gone.  In  Pearse 
V.  Cameron  (1  M.  &  S.  675),  the  Court  held,  that,  after  a  cause  had  been  refei-red  to 
an  arbitrator,  it  could  not  amend  the  amount  specified  in  the  declaration.  If  the  fact 
be  as  the  affidavit  on  which  this  rule  was  moved  for  states,  the  rule,  if  made  absolute, 
would  call  on  the  plaintiff's  attornej'  to  give  security  for  the  defendant's  costs,  which 
is  quite  unprecedented.  But  this  application  is  too  late  ;  because  it  is  plain  fi'om  the 
affidavits  on  both  sides,  that  the  defendant  or  his  attorney,  in  the  summer  of  1848, 
knew  of  the  plaintiff's  embarrassments,  and  should  have  then  applied  for  security  for 
costs.  Moreover,  the  attorney  for  the  plaintiff  has  made  an  affidavit,  in  which  he 
swears  that  the  action  is  not  "  now  prosecuted  for  his  own  benefit  solely,  and  for 
the  purpose  of  securing  his  costs  herein,  but  that  it  is  prosecuted  for  the  benefit  of  the 
per-[815]-sons  entitled  to  the  damages  recoverable  hereby."  The  defendant  does  not 
shew  that  the  plaintiff  is  insolvent  now,  and  he  shews  no  application  to  the  provisional 
assignee. 

Keane,  in  suppoit  of  the  rule.  The  jurisdiction  of  the  Court  to  require  security 
for  the  defendant's  costs  is  not  taken  away  by  the  order  of  reference.  In  Alder 
V.  Park  (5  Dowl.  P.  C.  16),  a  reference  to  arbitration  was  held  not  to  preclude  an 
executoi'  from  pleading  a  plea  of  judgment  recovered  puis  darrein  continuance.  An 
attorney  may  be  called  upon  to  gi\-e  security  for  the  defendant's  cost,  if  the  action 
is  prosecuted  for  the  attorney's  benefit:  Harrcij  v.  Jacob  (1  B.  &  Aid.  1.59).  The 
affidavit  of  the  other  side  does  not  deny  the  statement  in  the  affidavit  on  which  the 
rule  was  obtained,  that  "  this  action  is  in  truth  the  action  of  the  plaintiff's  attorney, 
and  that  the  plaintiff  is  now  only  the  nominal  and  not  the  substantial  mover  herein." 
The  plaintiff'  himself  makes  no  affidavit.  It  is  not  for  the  defendant  to  shew  that 
the  insolvency  in  respect  of  which  the  Insolvent  Court  in  last  October  gave  relief, 
still  subsists.  An  application  to  the  provisional  assignee  was  not  necessary,  because 
the  defendant  knew  that  the  provisional  assignee  was  not  the  mover  herein.  And 
the  application  is  not  too  late,  because,  the  taking  proceedings  subsequently  to  the 
plaintiff's  insolvency  is  the  only  proper  ground  for  it,  the  mere  insolvency  l)eing  none  ; 
and  the  order  of  Alder.son,  B.,  shews,  that  security  for  his  costs  was  claimed  by  the 
defendant  on  the  first  occasion  that  the  plaintiff',  after  his  insolvency,  took  any  step 
towards  proceeding. 

RoLFE,  B.  I  think  that  this  rule  ought  to  be  made  absolute.  It  is  not  too  late, 
for  it  is  moved  for  as  soon  as  active  proceedings  are  taken.  It  is  then  objected,  that 
there  is  no  jurisdiction,  by  analogy  to  the  amendment  of  particulars  and  amount 
claimed  in  an  action  ;  but  that  is  a  dif-[816]-ferent  case,  for  it  is  the  subject-matter  of 
the  reference,  while  this  is  inilependent  of  the  matters  referred.  The  case  cited  in 
support  of  the  rule  is  an  authoi'ity  for  calling  upon  the  attorney  to  give  security. 
Then,  is  the  proceeding  taken  for  the  benefit  of  the  attoi-neyl  The  plaintiff  is  no 
doubt  in  England,  and  makes  no  affidavit  on  the  point ;  and  it  is  quite  consistent 
with  the  affidavit  of  the  attorney  that  it  is  substantially  for  his  benefit. 

Kule  absolute. 

LiDDiAKD  V.  (xALE.  Jan.  31,  1850. — The  plaintiff'  agreed  in  writing  with  the 
defendant  to  do  the  brickwork  of  a  certain  building  for  the  sum  of  11.  14s.  per 
rod,  the  defendant  to  find  all  matei-ials  : — Held,  thai  the  agreement  did  not 
require  a  stamp,  it  not  appearing  at  the  time  of  making  it  that  its  value  amounted 
to  201.,  though  the  work  done  ultimately  exceeded  that  amount. 

[S.  C.  19  L.  J.  Ex.  160.     Followed,  Rmoland  v.  Lazanis,  1S59,  1  F.  >t  F.  466.] 

Debt  for  goods  sold  and  delivered,  work  and  labour,  &c.  Plea,  nunquam 
indebitatus. 

At  the  trial,  before  Kolfe,  B.,  at  the  Middlesex  Sittings  in  the  present  terra,  it 
appeai'cd  that  the  action  was  brought  by  the  plaintiff',  a  bricklayer  at  Slough,  to 
lecover  from  the  defendant  the  sum  of  481.  12s.  lid.,  for  repairing  the  "Mechanics' 
Institution  "  at  that  place.  The  plaintitt'  tendered  in  evidence  the  following  unstamped 
document,  signed  by  himself  and  the  defendant : — 

"  An  agreement  for  the  brickwork,  labour,  and  scaffolding  for  '  Mechanics' 
Institution.'  Mr.  Liddiard  agiees  with  Mr.  Gale  to  do  the  same  for  the  sum  of 
11.  14s  per  rod.     Mr.  Gale  to  find  all  materials,  and  screen  the  sand." 
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The  brickwork,  labour,  and  scaffolding,  on  being  measured  after  the  completion  of 
the  work,  amounted  in  value  to  201.  7s.  7id.,  and  the  plaintiff  had  charged  that 
amount  to  the  defendant  in  an  account  delivered,  which  contained,  amongst  others 
the  f_ollowmg  it^m  :-"  Labour  and  scaffolding  to  reduced  brickwork,  by  agreement', 
•201.  ,s.  ad.  Ihere  was  no  evidence  that,  at  the  time  of  the  contract,  it  was  known 
that  the  value  of  the  work  [817]  would  amount  to  201.  It  was  objected,  on  behalf 
of  the  defendant,  that  the  agreement  was  not  admissible  in  evidence  for  want  of  a 
stamp ;  the  learned  Judge,  however,  received  it,  and  a  verdict  was  found  for  the 
plamtifi. 

T.  Jones  now  moved  for  a  new  trial,  on  the  ground  of  this  improper  reception  of 
the  evidence.  The  value  of  the  subject-matter  of  the  agreement  was  above  201..  and 
therefore  it  required  a  stamp  under  the  5-5  Geo.  3,  c.  18i,  Sched.  part  1,  tit.  "  Agree- 
ment." [Pollock,  C.  B.  If,  at  the  time  of  making  the  contract,  the  pecuniary  value 
does  not  amount  to  201.,  no  stamp  is  necessary,  though  it  subsequently  turns  out  that 
the  value  is  more  than  201.  Suppose  a  person  agrees  to  supply  another  for  a  year 
with  coals,  at  a  rate  not  exceeding  20s.  per  ton,  and  at  the  end  of  the  year  the  amount 
supplied  e.\-ceeds  201.,  that  agreement  would  not  require  a  stamp.  Piatt,  B.  The 
value  must  be  measureable,  and  capable  of  being  ascertained,  at  the  time  of  entering 
into  the  contract.]  If  so,  a  person  who  agreed  to  build  a  house  at  so  much  per  foot, 
might  evade  the  duty,  although,  at  the  time  of  the  contract,  it  was  evident  that  its 
value  would  amount  to  10,0001.  [Parke,  B.  In  the  case  of  Rex  v.  The  Inhahitanls  of 
Enderhij  (2  II  &  Ad.  205),  the  Court  .said,  that,  as  there  was  nothing  to  shew  that  the 
value  of  the  subject-matter  of  the  agreement  itself  was  201.,  it  did  not,  therefore,  fall 
within  the  terms  of  the  schedule  rendering  a  stamp  necessary  where  such  is  the  value.] 

Per  Curiam. (/>)     There  will  be  no  rule. 

Rule  refused. 

[818]  Evans  v.  Senior.  Jan.  31,  1850. — Where  a  defendant  has  taken  out  a 
summons  for  further  time  to  plead,  which  is  dismissed  after  his  time  for  pleading 
has  expired,  he  is  entitled  to  the  remainder  of  that  day  to  plead. 

[S.  C.  1  L.  M.  &  P.  170;  19  L.  J.  E.x:.  159.] 

In  this  case  the  time  for  pleading  expired  on  the  25th  of  January.  On  the  24th 
the  defendant  took  out  and  served  a  summons  for  further  time  to  plead,  returnable 
at  three  o'clock  on  the  25th.  The  [/laintiff  having  failed  to  attend  this  summons,  the 
defendant  on  the  25th  took  out  and  served  another  summons,  returnable  at  three 
o'clock  on  the  26th.  This  summons  was  attended  by  both  parties,  and  the  Judge 
refused  to  make  an  order.  On  the  same  day  the  plaintiff  signed  interlocutory  judg- 
ment as  for  want  of  a  plea.  This  judgment  was  afterwards  set  aside  by  Rolfe,  B., 
for  irregularity,  on  the  ground  that  the  defendant  had  the  whole  of  the  26th  to  deliver 
his  pleas. 

Keane  now  moved  for  a  rule  to  set  aside  the  order  of  Eolfe,  B.,  and  subsequent 
proceedings.  The  judgment  was  regular.  The  time  for  pleading  expired  on  the  25th, 
so  that  the  plaintiff  was  entitled  to"  sign  judgment  on  the  morning  of  the  26th.  If  a 
summons  for  time  to  plead,  returnable  on  the  day  on  which  judgment  may  be  signed, 
is  to  deprive  the  plaintiff  of  his  right,  a  defendant  might  always  obtain  one  or  two 
days'  additional  time  to  plead,  though  the  Judge  has  determined  that  none  ought  to 
be'allowed.  It  is  true  that,  in  Hughes  v.  IFahlen  (5  B.  &  C.  770,  n.),  the  Court  con- 
sidered that  a  defendant,  who  obtained  a  rule  which  stayed  the  plaintiff's  proceedings, 
ought  to  have  a  reasonable  time  allowed  him  for  the  purpose  of  taking  his  next 
proceeding,  and  that  the  whole  of  the  day  on  which  the  rule  was  disposed  of  was  such 
reasonable  time  ;  but  in  that  case  a  rule  nisi  had  been  granted,  the  service  of  which 
operated  as  a  stay  of  proceedings  ;  whereas  a  summons  of  [819]  this  kind  is  obtained 
on  application  to"  a  Judge's  clerk,  without  any  statement  to  the  Judge,  and  is  only  a 
8tav  of  proceedings  from  the  time  it  is  returnable.  [Parke,  B.  The  summons  is  the 
act" of  the  Judge,  who,  in  contemplation  of  law,  is  cognizant  of  it  and  directs  it  to 
issue.  Alderson,  B.  It  may  be  said  it  is  a  hardship  on  the  plaintiff  that  the  defen- 
dant should  gain  time  by  his  summons,  which  is  the  case  if  he  has  the  residue  ot  the 

{b)  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B. 
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day  after  the  summons  is  dismissed  ;  but  on  the  other  hand,  the  defendant  took  out 
a  summons  returnable  the  day  before  the  time  for  pleading  expired,  and  if  the  plaintiff 
had  attended  it,  and  that  summons  had  been  dismissed,  the  defendant  would  have  had 
the  remainder  of  the  day  to  plead  ;  so  that  the  plaintiff  has  deprived  the  defendant 
of  that  time  by  not  attending  the  summons.  The  rule  laid  down  in  Mengens  v.  Perry 
(15  M.  &  \V.  537)  is,  "that  the  defendant  is  not  entitled  to  more  time  for  pleading 
than  the  rest  of  the  day  on  which  the  summons  is  dismissed."] 

Pollock,  C.  B.  I  am  of  opinion  that  my  Brother  Rolfe  was  right.  The  correct 
rule  was  laid  down  in  Mengens  v.  Perry,  and  ought  to  be  adhered  to. 

Parke,  B.  We  ought  to  abide  by  the  last  case,  which  is  that  of  Mengens  v.  Perry, 
decided  in  1S46,  and  in  which  the  rule  laid  down  is  a  reasonable  one. 

Kule  refused. 

[820]  In  the  Matter  of  the  Recognisance  of  John  Thornton  and  Two 
Others,  Estreated  into  this  Court.  Kegina  v.  Thornton.- -Jan.  22, 
1850. — On  the  removal  by  certiorari  into  the  Court  of  Queen's  Bench  of  an 
indictment  for  disobedience  of  an  order  of  sessions,  the  defendant  and  two  sureties 
entered  into  the  usual  recognisance  under  the  5  &  6  Will.  &  M.  c.  11,  s.  2,  which 
made  no  mention  of  costs.  The  defendant  was  convicted  and  attached  for  non- 
payment of  the  costs,  and  the  recognisance  was  estreated  into  the  Court  of 
Exchequer.  On  the  petition  of  the  defendant  and  his  sureties,  the  Court  stayed 
the  proceedings  on  the  recognisance,  as  regarded  the  defendant,  on  account  of  his 
poverty,  but  without  prejudice  to  the  liability  of  the  sureties. 

[S.  C.  1  L.  M.  &  P.  192.] 

This  was  a  petition  to  the  Lord  Chief  Baron,  praying  that  all  further  proceedings 
upon  a  recognisance  entered  into,  in  the  Court  of  Queen's  Bench,  by  John  Thornton 
and  two  sureties,  and  estreated  into  this  Court,  might  be  stayed,  and  that  the  petitioner 
and  the  said  recognisance  might  be  discharged. 

It  appeared  from  the  afhdavits  and  petition,  that  John  Thornton,  on  the  23rd  of 
October,  1846,  conceiving  himself  to  be  injured  and  aggrieved  by  the  diverting,  turning, 
and  stopping  of  a  certain  public  footway  leading  from  Kirby  Lonsdale  to  Huttou 
Roof,  in  the  county  of  Westmoreland,  appealed  against  the  confirmation  of  the  certifi- 
cate of  the  justices.  The  certificate  was,  however,  confirmed  at  the  Quarter  Sessions, 
and  he  was  ordered  to  pay  the  surveyors  of  the  highways  of  Kirby  Lonsdale  the  costs 
of  the  said  appeal,  which  amounted  to  471.  18s.  6d.  In  consequence  of  his  poverty 
he  was  not  able  to  pay  that  sum,  and  at  the  Easter  Sessions,  1847,  a  bill  of  indictment 
was  preferred  and  found  against  him  at  the  Quarter  Sessions  for  the  county  of  West- 
moreland, for  a  misdemeanor  in  disobeying  the  order  of  sessions,  by  omitting  to  pay 
the  costs  of  appeal.  He  removed  the  indictment  by  writ  of  certiorari  into  the  Court 
of  Queen's  Bench,  and  thereupon,  together  with  Henry  Robinson  and  Miles  Hodgson, 
entered  into  the  usual  recognisance,  himself  in  801.,  and  two  sureties  in  401.  each, 
conditioned  as  follows  : — 

"  That  if  he  the  said  John  Thornton  shall  appear  in  her  Majesty's  Court  of  Queen's 
Bench  at  Westminster,  on  the  22nd  day  of  May  instant,  in  next  Trinity  Terra,  and 
shall  plead  to  all  and  singular  indictments,  of  whatsoever  misdemeanors  whereof  he 
stands  indicted,  and  at  his  own  pro-[821]-per  costs  and  charges  shall  cause  and  procure 
the  issue  or  issues  that  may  be  joined  thereon  to  be  tried  in  the  same  term,  or  at  the 
next  Assizes  to  be  holden  after  the  same  term  in  and  for  the  county  of  Westmoreland, 
if  the  Court  shall  not  appoint  any  other  time  for  the  trial  thereof,  and  if  the  Court 
shall  appoint  any  other  time,  then  at  such  other  time ;  and  shall  give  due  notice  of 
such  trial  to  the  prosecutor  or  his  attorney  ;  and  shall  appear  from  day  to  day  iu  the 
said  Court,  and  not  depart  until  discharged  by  the  said  Court,  then  this  recognisance 
to  be  void,  or  else  to  remain  in  full  force." 

In  August,  1847,  the  defendant  was  tried  and  found  guilty,  subject  to  the  opinion 
of  the  Court  of  Queen's  Bench  on  certain  points  of  law,  which  were  ultimately  deter- 
mined against  him.  He  subsequently  came  up  for  judgment,  and,  in  pursuance  of 
the  sentence  of  the  Court,  was  imprisoned  for  the  space  of  two  calendar  months.  In 
December,  1848,  payment  of  the  costs  of  the  surveyor  in  prosecutiug  the  indictment, 
amounting  to  791.  2s.,  was  demanded  of  the  defendant,  and,  not  being  able  to  pay 
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them,  he  was,  on  the  9th  of  May,  1849,  taken  in  execution  to  Appleby  gaol,  where 
he  remained  imprisoned  till  the  •27th  of  July,  1849,  when  he  was  discharged  out  of 
custody  under  the  Insolvent  Debtors  Act.  1  he  affidavit  also  stated,  that  the  defen- 
dant did  not  commence  or  prosecute  the  said  appeal  from  any  vindictive  or  improper 
motive  whatever,  but  solely,  as  he  conceived,  for  the  benefit  of  himself  and  the  poorer 
inhabitants  of  Kirby  Lonsdale  and  Button  Roof  aforesaid.  That  he  was  fifty-six 
years  of  age,  and  was  possessed  of  no  property  whatever,  and  depended  entirely  on 
his  labour  as  a  journeyman  shoemaker  for  support.  That  he  was  very  poor,  and  had 
lately  become  so  weak  of  sight  that  he  could  hardly  earn  as  much  as  would  support 
him.  On  the  Uth  of  June,  1849,  the  recognisance  was  ordered  to  be  estreated  into 
this  Court. 

Pashley,  (for  both  principal  and  bail,)  in  support  of  the  [822]  petition.  This  Court 
has  power  to  stay  proceedings,  and  discharge  the  defendant  out  of  custody  propter 
paupertatem.  Such  jurisdiction  has  been  exercised  both  at  common  law  and  under 
the  statute  4  Geo.  3,  c.  10.  It  appears  from  Price's  Exchequer  Practice  (book  1, 
c.  xiii.  p.  445),  that  a  precedent  of  the  exercise  of  this  authority  at  common  law  is  found 
so  far  back  as  the  29  Edw.  1  :  "  That  was  a  case  in  which  the  Treasurer  and  Barons 
of  their  own  authority  discharged  a  party  upon  his  petition  by  manucaption  from 
imprisonment,  on  account  of  a  fine  imposed  on  him  by  Justices  of  Assize,  for  redisseisin  ; 
and  ultimatelv  they  discharged  the  fine,  and  gave  judgment  that  the  party  go  quit 
of  the  redisseisin,  and  that  in  consideration  of  his  poverty."  The  record  is  there  set 
out ;  and  in  stating  the  decision  of  the  Court,  the  word  "  concordarunt,"  not  "  con- 
sideratum  est,"  is  used.  Also,  in  Manning's  Exchequer  Practice  (part  2,  p.  319,  2nd 
edit.),  it  is  said,  "  The  parties  may  apply  in  a  summary  way  for  the  favour  of  the 
Court  of  Exchequer,  which  is  empowered,  under  a  writ  of  Privy  Seal,  issued  at  the 
commencement  of  every  reign,  to  compound  or  discharge  any  fines,  issues,  amercia- 
ments, and  recognisances,  according  to  the  ciiciimstances  of  each  case."  Further,  so  far 
as  regards  the  principal,  express  authoritj^  is  conferred  on  the  Court  by  the  4  Geo.  3, 
c.  lO.(c)  The  prosecutor  is  himself  to  blame  in  having  [823]  indicted  the  defendant, 
and  thereby  created  more  costs,  instead  of  proceeding  under  the  103rd  section  of  the 
Highway  Act,  5  &  6  Will.  4,  c.  50.  Then,  as  to  the  sureties,  they  have  in  all  respects 
complied  with  the  condition  of  the  recognisance,  which  is  in  the  terms  prescribed  by 
the  5  Will.  &  M.  c.  II,  s.  2.  The  3rd  section  of  that  statute  enables  the  Court  to 
give  costs  to  the  prosecutor  if  the  defendant  be  convicted;  and  provides,  "that  the 
prosecutor,  for  the  recovery  of  such  costs,  shall  within  ten  days  after  demand  made  of 
the  defendant,  and  refusal  of  payment,  on  oath,  have  an  attachment  granted  against 
the  defendant  by  the  said  Court  "for  such  his  contempt ;  and  that  the  said  recognisance 
shall  not  be  discharged  till  the  costs  so  taxed  shall  be  paid."     That,  however,  cannot 

(c)  "  Whereas  many  recognisances  have  been  estreated  into  his  Majesty's  Court  of 
Exchequer,  against  persons  for  not  appearing  as  parties  or  witnesses  in  his  Majesty's 
Courts  of  record  at  Westminster,  or  at  the  Assizes  and  General  Quarter  Sessions,  or 
other  Courts  of  record  in  that  part  of  Great  Britain  called  England,  or  for  not  pro- 
secuting indictments  there,  or  otherwise  not  performing  the  conditions  in  such  recog- 
nisances contained,  many  of  which  neglects  of  duty  have  happened  by  the  inattention 
of  ignorant  people,  some  of  whom  are'im  prisoned,  and  a  great  number  of  others  liable 
to  be  so,  bv  the  process  constantly  issued  against  them  out  of  the  Court  of  Exchequer, 
and  directed  to  the  sheriffs,  though  no  other  prosecution  be  subsisting,  but  merely  for 
such  forfeitures  of  their  recognisances,  from  which  there  are  no  easy  means  at  present, 
for  poor  persons  especially,  to  procure  such  discharge.  For  remedy  thereof.  Be  it 
enacted  &c.  That,  from  and  after  the  5th  May,  1764,  it  shall  be  lawful  for  the 
Barons  of  his  Majesty's  Court  of  Exchequer,  upon  affidavit  and  petition  to  be  presented 
to  them  by  or  on  behalf  of  the  person  or  persons  imprisoned,  or  liable  to  be  imprisoned, 
on  the  forfeiture  of  any  such  recognisances,  to  discharge  such  pers.n  or  persons,  by 
order  from  the  said  Barons,  without  any  quietus  to  be  sued  out  for  that  purpose ;  tor 
which  order  no  more  than  one  pound  and  one  shilling  shall  be  taken  by  the  officer 
appointed  to  give  out  the  same  :  Provided  that  no  discharge  shall  be  given  on  such 
petitions  where  any  debt  is  due  to  the  Crown  other  than  by  the  recognisances  so 
prayed  to  be  discharged  ;  nor  in  any  cases  of  defrauding  his  Majesty  s  revenue  by 
contraband  trade,  or  assaulting  his  Majesty's  officers  of  the  Customs  or  Excise  in  the 
execution  of  their  duty,  or  any  person  or  persons  lawfully  a.ssisting  them  ttiereui. 

Ex.  Div.  X.— 46* 
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apply  to  the  sureties,  who  have  never  become  boimrl  to  pay  costs.  The  objection  is 
properly  taken  in  this  Court:  Regina  v.  Sydserff  {i  D.  &  L.  564).  [Parke,  B.  With 
respect  to  Thornton  we  may  stay  proceedings  ;  but  there  is  no  reason  why  the 
prosecutor  should  not  have  the  benefit  of  the  sureties'  recognisance.  The  statute 
says  that  the  recognisance  shall  not  be  discharged  till  the  costs  are  paid  ;  and  we 
must  construe  the  Act  according  to  its  term?,  unless  such  construction  would  lead  to 
absurdity,  which  it  will  not  here.  Alderson,  B.  The  statute  does  not  say  that  the 
recognisance  shall  not  be  discharged  "  till  the  defendant  has  paid  the  costs,"  but  "  till 
the  costs  shall  be  [824]  paid."  The  principal  has  entered  into  a  recognisance,  and  is 
also  to  do  some  act,  until  which  being  done  the  recognisance  is  not  to  be  discharged. 
The  sureties  have  entered  into  the  same  recogni.sance,  but  they  are  to  do  nothing, — 
they  only  undertake  that  the  principal  shall  do  that  which  he  is  bound  to  do.  Then 
why  should  not  the  prosecutor  have  the  benefit  of  the  sureties'  engagement  that  the 
principal  will  do  that  which  he  has  undertaken  to  do,  and  which  the  sureties  have 
undertaken  that  he  shall  do ?]  If  the  2nd  section  had  stood  alone,  theie  would  have 
been  no  ground  for  saying  that  the  sureties  were  liable  for  costs.  Then  a  special 
provision  is  superadded  in  respect  of  the  principal  only.  No  person  entering  into  this 
recognisance  would  suppose  that  he  had  engaged  to  do  more  than  was  expressed. 
Even  on  equitable  grounds  the  sureties  are  entitled  to  lelief,  for  they  have  been 
deceived  by  the  form  of  the  recognisance.  [Alderson,  B.  It  is  reasonable  that  a 
party  who  undertakes  that  his  principal  shall  do  a  particular  act,  shall  be  bound  to 
the  same  extent  as  the  principal.  Pollock,  C.  B.  If  the  sureties  have  done  all  that 
they  were  required  to  do  by  the  condition  of  the  recognisance,  they  may  plead  that 
in  answer  to  the  pioceedings  upon  it,  though,  as  at  present  advised,  I  think  they 
would  probably  plead  in  vain.  At  all  events,  we  cannot  interfere  on  motion  to  relieve 
them.  As  to  the  principal,  we  will  stay  all  proceedings  until  the  further  order  of  the 
Court;  but  with  respect  to  the  sureties  the  rule  will  be  discharged.] 

Eamshay  appeared  on  behalf  of  the  sui'veyor  of  highways,  to  oppose  the  petition, 
but  was  not  called  upon. 

Order  to  stay  all  proceedings  upon  the  recognisance,  as  regards  the  said  John 
Thornton ;  but  without  prejudice  to  any  question  as  to  the  liability  of  the  sureties  to 
pay  the  amount  of  the  penalty  of  their  recognisance. 

[825]  FiSHWiCK  V.  MiLNES  AND  ANOTHER.  Jan.  31,  1850.— The  following  docu- 
ment was  held  not  to  require  an  agreement  stamp  : — "  1,  N.  F.,  do  hereby  request 
S.  B.,  bailiff  to  my  landlord,  who,  on  the  4th  of  Novembei',  1818,  having  dis- 
trained my  goods  on  the  premises  which  I  now  hold,  situate  at  &e.,  for  the  sum 
of  1001.  as  rent  due  to  S.  B. ;  and  I  request  him  to  forbear  the  sale  thereof  until 
the  2nd  of  February,  1849,  to  enable  me  to  discharge  the  said  rent;  and  I  do 
hereby  request,  agree,  and  consent  that  the  goods  so  distrained  shall  lemain  at 
my  proper  cost  in  his  possession  upon  the  premises  until  the  2nd  of  February, 
1849  ;  and  I  undertake  to  give  up  the  same  goods,  and  not  to  replevy  the  same, 
and  that  this  distress  shall  remain  in  full  force  during  that  time  ;  and  I  do  hereby 
undertake  to  give  up  peaceable  possession  of  the  premises  and  eflects  distrained 
on  the  2nd  of  February,  1849,  and  pay  all  costs  and  charges  attending  this 
distress." 

[S.  C.  19  L.  J.  Ex.  153.] 

Trespass,  foi-  seizing  and  taking  the  plaintitfs  goods.  Pleas,  not  guilty,  and  a 
denial  that  the  goods  were  the  plaintiff's  ;  upon  which  issues  were  joined. 

At  the  trial,  before  the  Judge  of  the  Court  of  Record  of  Salford,  it  appeared  that 
the  plaintiff  was  tenant  to  the  Earl  of  Derby  of  a  farm  called  Cross  Hall ;  and  that, 
rent  being  in  arrear  to  the  amount  of  1001.,  on  the  4th  of  November,  1848,  one 
Buckley,  as  bailiff,  distrained  the  plaintiff"s  goods;  and  the  distress  was  withdrawn 
upon  the  plaintiff  signing  the  following  document : — 

"I,  Noah  Fishwick,  do  hereby  request  Samuel  Buckley,  bailiff'  to  the  Earl  of 
Derby,  my  landlord,  who,  on  the  4th  day  of  November,  1848,  having  distrained  my  goods 
and  chattels,  and  all  other  my  effects  on  the  premises,  which  now  I  hold,  situate  at 
Cross  Hall,  in  Walmesley,  for  the  sum  of  1001  ,  as  being  rent  and  arrears  due  to  the 
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said  Samuel  Buckley  from  the  said  premises  ;  and  I  request  him  to  forbear  the  sale 
thereof  until  the  ^nd  da}'  of  February,  1849,  in  order  to  enable  me  the  said  Noah 
Fishwick  to  discharge  the  said  rent ;  and  I  do  hereby  request,  agree,  and  consent, 
that  the  said  goods,  chattels,  and  stock  so  distrained  shall  remain  at  my  proper  cost 
in  his  possession  upon  the  said  premises  at  Cross  Hall,  and  where  they  now  are,  until 
the  •2nd  day  of  February,  1849;  and  I  undertake  to  give  up  the  same  goods  and 
chattels  wholly  and  all,  and  not  to  replevy  the  same  ;  and  that  this  distress  shall 
remain  in  full  force  and  power  during  that  time ;  and  I  do  hereby  undertake  to  give 
up  peaceable  possession  of  the  premises  and  eft'ects  distrained,  on  the  2nd  of  February, 
ISid,  and  [826]  pay  all  costs  and  charges  attending  the  distress.  As  witness  my 
hand  this  -ith  day  of  November,  1848.  "Noah  Fishwick." 

Upon  the  defendant's  counsel  offering  in  evidence  the  above  document,  it  was 
objected  by  the  plaintifi's  counsel  that  it  was  inadmissible  for  want  of  a  stamp.  The 
learned  Judge  was  of  that  opinion,  and  refused  to  receive  it,  and  a  verdict  was  found 
for  the  plaintiff. 

A  rule  nisi  having  been  obtained  to  set  aside  the  verdict  on  the  ground  of  the 
improper  rejection  of  this  evidence. 

Cowling  shewed  cause.  The  document  in  question  was  evidence  of  a  contract, 
the  subject-matter  of  which  exceeded  201,  and  therefore  required  an  agreement  stamp, 
under  the  .55  Geo.  3,  c.  184,  Sched.  part  1,  tit.  "Agreement."  In  consideration  that 
the  bailiff  would  forbear  selling  the  goods  until  the  2nd  of  February,  1849,  the  plaintiff 
agrees  to  give  up  the  goods  in  satisfaction  of  the  rent  distrained  for,  if  it  be  not  then 
paid.  [Parke,  B.  The  plaintiff  only  gives  time  for  completing  the  distress.  The 
document  is  nothing  more  than  a  licence  for  the  postponement  of  the  sale  of  the 
goods.]  It  contains  an  agreement  to  give  up  possession  of  the  premises  and  effects 
distrained,  on  the  2nd  of  February,  1849.  It  is  not  a  sale,  but  an  agreement  that  the 
goods  shall  be  taken  by  way  of  payment.  This  case  is  distinguishable  from  Hill  v. 
liamm  (6  Scott,  N.  R.  .571),  inasmuch  as  there  the  document  did  not  state  for  what 
amount  the  goods  were  distrained  :  so  that  it  did  not  appear  that  the  subject-matter 
was  of  the  value  of  201.     [He  also  referred  to  Tai/hr  v.  Steele  (16  M.  &  W.  665).] 

Martin  (Segar  with  him)  in  support  of  the  rule.  The  document  did  not  require  a 
stamp.  It  was  a  mere  licence  [827]  to  the  bailiff',  on  default  in  payment  of  the  rent 
at  the  time  mentioned,  to  resume  possession,  and  deal  with  the  goods  as  if  then 
distrained.  Hill  v.  Bamm  is  an  authority  in  point.  [He  was  then  stopped  by 
the  Court.] 

Pollock,  C.  B.  The  rule  must  be  absolute.  The  document  amounts  to  nothing 
more  than  this  :— The  bailiff  having  distrained,  the  tenant  says,  "  I  request  you  to  go 
out  of  possession  until  a  certain  period,  and  if  the  rent  be  not  then  paid,  you  may 
come  back  and  be  in  the  same  situation  as  if  you  had  remained." 

Parke,  B  ,  Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 

Andrews  and  Another,  Assignees  of  Thompson,  a  Bankrupt  v.  Diggs.  Jan.  31, 
1850.— A  Judge's  order,  made  by  consent,  for  immediate  judgment  and  execution, 
is  a  "  iudgment  by  confession  "  Within  the  108th  section  of  the  6  Geo.  4,  c.  16.— 
Semble,  per  Rolfe,  B.,  that,  under  the  12  &  13  Vict.  c.  106,  s.  13.3  execution 
upon  such  an  order  is  only  invalid  where  the  order  given  is  by  way  of  fraudulent 

preference. 

[S.C.  20  L.J.  Ex.  127.] 

This  was  an  interpleader  issue,  to  try  whether  certain  goods  taken  in  execution  by 
the  defendant,  were,  on  the  24th  of  September,  1849,  liable  to  be  sold  by  the  sheriff 

At  tbe  trial,  before  Rolfe,  B.,  at  the  Middlesex  Sittings  in  the  present  term  it 
appeared  that  the  plaintiffs  were  the  assignees  of  °°«  Thompson  who  prior  to  his 
bankruptcy,  carried  on  the  business  of  a  linen-draper  in  Piccadilly  ;  and  that  the  good, 
ohs  premises  having  been  Uken  in  execution  at  the  suit  of  one  Hodgkinson,  he 
aoDlied?otL  defendant  Diggs  to  advance  him  money  on  the  security  of  the  goods, 
fnSdi  to  satisfy  he  amouuTof  the  execution.  The  defendant  objected  to  lend  the 
money  ulss  Thompson  would  consent  to  a  Judge's  order  for  immediate  judgment 
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and  execution,  so  that  the  defendant  might  at  once  take  posseission  of  the  goods. 
Thompson  for  some  time  refused  to  accede  to  these  term.s,  but  finding  that  he  could 
not  raise  the  money  in  any  other  way,  [828]  he  at  length  consented  ;  and  the  parties 
thereupon  attended  before  a  Judge  at  Chambers,  who  by  consent  made  an  order  that 
fitial  judgment  be  forthwith  signed  and  execution  issue.  Judgment  was  accordingly 
entererl  up;  and  on  the  24th  of  September,  1849,  a  fieri  facias  issued,  under  wiiich 
the  shei'ifl'  took  pos.session  of  the  goods  in  question.  Two  da3'S  afterwards,  Thompson, 
being  pres.sed  by  another  creditor,  tiled  a  declai'alion  of  insolvency,  of  which  notice 
was  then  given  to  the  defendant,  and  on  the  1st  of  October  a  liat  in  bankruptcy 
issued.  At  this  time  the  goods  remained  unsold  in  the  possession  of  the  sheriff.  The 
jury  found  that  the  defendant's  execution  was  bona  tide  levied.  On  the  part  of  the 
defendant  it  was  submitted,  that  this  was  not  a  judgment  by  confession  within  the 
108th  section  of  the  6  Geo.  4,  c.  16,  and  that  the  transaction  was  protected  by  the 
2  &  3  Vict.  c.  29.  The  learned  Judge  being  of  a  different  opinion,  directed  a  verdict 
for  the  plaintiff's,  reserving  leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

Montagu  Chambers  now  moved  accordinglj'.  This  is  not  a  judgment  by  "  default, 
confession,  or  nil  dicit,"  within  the  proviso  of  the  108th  section  of  the  6  Geo.  4, 
e.  16,(«)  but  a  judgment  by  "  non  sum  informatus."  [Pollock,  C.  B.  Whitmore  v. 
liohinsan  (8  M.  &  W.  463)  decided,  that  the  2  &  3  Vict.  c.  29,  has  not  repealed  the 
108th  section  of  the  6  Geo.  4,  c.  16.]  The  words  "default,  confession,  or  nil  dicit," 
must  be  con-[829]-strned  according  to  their  strict  and  technical  meaning;  and  "con- 
fession" means  "cognovit  actionem."  It  would  have  been  different  if  the  legislature 
had  used  popular  language,  and  had  said  that  no  creditor  shall  avail  himself  of  any 
execution  upon  a  judgment  not  obtained  by  the  intervention  of  a  jury.  The  1  Will.  4, 
c.  7,  s.  7,  after  reciting  the  6  Geo.  4,  c.  16,  s.  108,  and  also  that,  "by  reason  of  such 
provision,  plaintiffs  have  been  and  may  be  deterred  from  accepting  a  cognovit  actionem, 
with  stay  of  execution,  whereby  the  expense  of  further  proceedings  in  such  action 
might  have  been  and  may  be  saved  or  diminished,"  for  remedy  thereof,  enacts,  "  that 
no  judgment  signed,  or  execution  issued,  after  the  passing  of  this  Act,  on  a  cognovit 
actionem  signed  after  declaration  filed  or  delivered,  or  judgment  by  default,  confession, 
or  nil  dicit,  according  to  the  practice  of  the  Court,  in  any  action  commenced  adversely', 
and  not  by  collusion  for  the  pui'pose  of  fraudulent  preference,  shall  be  deemed  or 
taken  to  be  within  the  said  provision  of  the  said  recited  Act."  This  judgment  was 
not  obtained  by  collusion,  but  adversely,  since  the  bankrupt  at  first  refused  to  comply 
with  the  terms  imposed  upon  him.  [Parke,  B.  We  have  decided  that  a  Judge's 
order  by  consent,  for  payment  of  debt  and  costs,  is  not  a  cognovit  within  the  1  &  2 
Vict.  c.  110,  s.  9:  Bray  v.  Manson  (8  M.  &  W.  668),  Baker  v^  Flower  (id.  670).  Here 
the  fiat  found  the  goods  unsold  in  the  hands  of  the  sheriff ;  so  that  the  defendant 
remained  a  ci'editor  of  the  bankrupt,  and  not  of  the  sheriff.]  The  2  &  3  Vict.  c.  29,  s.  I , 
renders  valid  all  executions  bona  fide  levied  before  the  date  of  the  fiat,  provided  the 
creditor  had  not  notice  of  an  act  of  bankruptcy.  [Parke,  B.  That  statute  only 
applies  to  cases  where  there  has  been  an  act  of  bankruptcy  prior  to  the  seizure.]  The 
12  &  13  Vict.  c.  106,  s.  133,  uses  the  words  "any  execution  founded  on  a  judgment 
on  a  wairant  of  attorney,  or  cognovit  actionem,  or  [830]  Judge's  order  obtained  by 
consent,  given  by  any  bankrupt  by  way  of  fraudulent  preference :  "  thus  shewing,  by 
the  introduction  of  the  words  "Judge's  order,"  that  the  legislature  did  not  consider 
that  the  former  statute  included  them  under  the  term  "judgments  by  confession." 

Pollock,  C.  B.  There  ought  to  be  no  rule.  If  discussion  were  necessary,  Mr. 
Chambers  has  exhausted  the  subject,  and  there  is  no  occasion  to  grant  a  rule  for  the 
purpose  of  again  arguing  a  point  which  appears  to  me  perfectly  clear.  The  question 
turns  entirely    upon   the   meaning  of  the  words  "  judgment  by  confession,"  in  the 

(a)  Enacts,  "That  no  creditor  having  security  for  his  debt,  or  having  made  any 
attachment  in  London  or  any  other  place,  by  virtue  of  any  custom  there  used,  of  the 
goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any  such  security  or  attach- 
ment more  than  a  rateable  part  of  such  debt,  except  in  respect  of  any  execution  or 
extent  served  and  levied  by  seizure  upon  or  any  mortgage  of  oi-  lien  upon  any  part  of 
the  property  of  such  bankrupt  before  the  bankruptcy  :  Provided,  that  no  creditor, 
though  for  a  valuable  consideration,  who  shall  sue  out  execution  upon  any  judgment 
obtained  by  default,  confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to 
the  prejudice  of  other  fair  creditors,  but  sliall  be  paid  rateably  with  such  creditors." 
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108tb  section  of  the  6  Geo.  -i,  c.  16.  Now,  a  consent  £;iven  bv  a  Judge's  order  for 
judgment,  means  in  substance  this  :  "I  consent  to  the  judgment  ordered  "  It  is  of 
no  importance  whether  the  judgment  is  to  be  entered  up  instanter,  or  after  a  certain 
lapse  of  time  upon  the  non-performance  of  a  condition  ;  in  either  case  the  order  is  a 
consent  that  judgment  shall  be  entered  up.  I  find  in  Chitty's  Forms  (pac^e  318 
6th  edit.)  the  form  of  an  entry  of  judgment  upon  a  Judge's  order  for  payment°of  debt 
and  costs  by  instalments.  It  states  in  substance,  that  the  Judge  bv 'consent  made 
the  order,  and  that  the  defendant  did  not  comply  with  the  condition  imposed  ; 
"  which  premises  the  defendant  doth  not  deny,"  &c.  ■  "  and  therefore  it  is  considered 
that  the  plaintifF  do  recover,"  &c.  Then  what  is  the  form  where  there  is  no  stay  of 
proceedings  upon  a  condition  to  be  performed,  but  the  party  comes  before  the  Judge 
and  gives  his  sanction  to  instant  judgment  and  execution?  In  ray  opinion,  it  shoutd 
be  drawn  up  as  a  judgment  by  confession.  1  he  question,  therefore,  tuining  merely 
on  the  meaning  of  the  word  "  confession,"  this  order  is,  in  every  way  in  which  it  can 
be  viewed,  a  judgment  by  confession,  and  nothing  else.  The  recent  Act  12  &  1.3  Vict, 
e.  106,  s.  13.3,  certainly  makes  mention  of  Judges'  orders,  [831]  (which,  I  believe,  were 
never  noticed  in  any  Act  of  Parliament  until  many  years  after  I  was  a  member  of 
the  profession).  It  is  argued,  that  that  imports  that  a  Judge's  order  is  not  the  same 
thing  as  a  "confession";  but  a  judgment  entered  up  under  such  an  order  is  not 
distinguishable  from  a  judgment  by  confession.  With  respect  to  the  spirit  of  the 
l)ankrupt  law,  its  object  was  originally  to  secure  a  division  of  the  trader's  goods 
among  his  creditors,  in  as  fair  a  manner  as  possible.  However,  some  hard.ship  was 
found  to  arise  from  the  doctrine  of  relation,  and  exceptions  were  engrafted  on  the  old 
law,  particularly  by  the  2  &  3  Vict.  c.  29.  No  doubt  the  spirit  of  the  modern  Bankrupt 
Acts  has  been  to  give  effect  to  every  fair  transaction  with  a  trader,  where  the  creditor 
has  no  knowledge  of  an  act  of  bankruptcy  ;  but  that  leaves  untouched  the  original 
spirit  of  the  bankrupt  law,  namely,  to  give  to  all  the  creditors  a  fair  distribution  of 
the  assets.  Mr.  Chambers  argued,  that  in  this  case  there  was  an  adverse  proceeding, 
and  no  fraud.  No  doubt  there  was  no  fraud,  but  it  is  equally  clear  that  the  proceeding 
was  not  adverse. 

Parke,  B.  I  am  of  the  same  opinion.  The  point  does  not  present  itself  to  my 
mind  for  the  first  time,  for  I  have  frequently  had  occasion  to  consider  it.  The  question 
is,  whether  a  judgment  obtained  by  a  party  going  before  a  Judge  and  agreeing  that 
judgment  shall  be  entered  up,  is  a  "judgment  by  confession"  within  the  meaning  of 
the  1 08th  section  of  the  6  Geo.  4,  c.  1 6.  In  my  opinion  it  clearly  is,  on  the  ground 
that  the  party  has  agreed  before  the  Judge  to  confess  the  action;  and  if  the  proceed- 
ings were  entered  on  the  record  simply  as  a  judgment  by  confession,  and  not  by 
Judge's  order,  that  would  be  perfectly  correct.  It  is  a  judgment,  not  because  the 
Judge  has  ordered  it,  for  he  has  no  power  in  that  respect,  but  because  the  party 
consents  to  confess  the  action.  It  is  like  the  case  of  a  reference  by  ordei'  of  a  Judge, 
which  has  its  force,  not  be-[832]-cause  the  Judge  has  ordered  it,  but  because  the 
parties  have  consented  to  refer.  If  the  108th  section  had  used  the  words  "cognovit 
actionem,"  the  question  might  possibly  have  received  a  different  solution ;  but  the 
legislature  has  with  great  propriety  used  the  word  "  confession."  This  is  not  a  judg- 
ment by  "default"  or  "nil  dicit,"  but  a  judgment  by  " confession,"  simply  because 
the  partv  has  agreed  to  sanction  the  Judge  in  ordering  that  the  action  shall  be  con- 
fessed. "The  I'Will.  4,  c.  7,  s.  7,  does  no't  apply  here,  for  this  is  not  a  judgment  in 
an  action  commenced  adversely.  Neither  does  the  case  fall  within  the  provisions  of 
the  2  &  3  Vict.  c.  29,  because  that  Act  applies  only  to  eases  where  there  has  been 
an  act  of  bankruptcy  prior  to  seizure;  here  it  was  subsequent.  Therefore,  the  defen- 
dant, not  having  taken  the  precaution  of  getting  a  bill  of  sale  from  the  shenflf,  still 
remains  a  creditor  of  the  bankrupt.  ^  mi  u 

Platt,  B.  I  am  of  the  same  opinion.  The  word  "confession,'  in  the  108th 
section,  is  not  to  be  understood  in  the  confined  sense  for  which  Mr.  Chambers  con- 
tends, though  no  doubt  in  ordinary  parlance  a  judgment  by  confession  is  understood 
to  mean  a  judgment  bv  cognovit  actionem.  This  is  not  a  judgment  by  "default  or 
"nil  dicit"  but  it  is  "in  substance  a  judgment  by  confession,  for  the  party  comes 
before  the  Judge  and  agrees  that  judgment  shall  be  entered  up,  otherwise  judgment 
could  not  be  signed  at  that  time.  On  looking  at  the  next  Act,  1  Will.  4,  c.  ^  s.  i,  it 
is  clear  that  the  legislature  contemplated  some  difference  between  a  cognovit  actionem 
and  a  judgment  by  confession:  for  whv  should  the  alternative  "or     be  u.sed,  it  a 


1454  FREEMAN    V.  WHITAKER  4  EX  833 

cognovit  actionem  meant  a  judgment  hy  confession'?  The  133id  section  of  the 
12  &  13  Vict.  c.  106,  confirms  that  view,  because  there  a  cognovit  is  distinguished 
from  a  Judge's  order,  thus  shewing  that  the  latter  may  fall  within  the  category  of  a 
confession,  though  not  within  that  of  a  cognovit  actionem.  Under  the  stat.  1  Will.  4, 
[833]  c.  7,  the  only  executions  protected  are  those  in  adverse  suits,  and  this  is  no 
more  a  judgment  in  an  adverse  suit,  than  a  warrant  of  attorney.  Therefore  the 
case  falls  within  the  words  "judgment  by  confession,"  in  the  lO.Sth  section  of  the 
6  Geo.  4,  c.  16. 

KoLFE,  B.  I  entirely  concur.  I  reserved  the  point,  partly  because  it  was  stated 
to  me  that  an  opinion  pi'evailed  in  the  profession,  that  orders  of  this  kind  were  not 
within  the  108th  section  of  the  6  Geo.  4,  c.  16,  and  partly  because  I  felt  that  the 
defendant  had  acted  honestly,  and  had  done  no  more  than  any  other  creditor  would 
have  done.  But  the  question  is,  whether  he  had  a  legal  right  to  pay  himself,  or  was 
bound  to  come  in  pari  passu  with  the  other  creditors  ;  I  think,  clearly,  upon  the 
construction  of  the  6  Geo.  4,  c.  16,  s.  108,  he  had  no  such  right,  and  the  2  &  3  Vict. 
c.  29,  is  altogether  out  of  the  question,  for  that  has  reference  only  to  prior  acts  of 
bankruptcy.  I  must  go  the  length  of  saying,  that  if  the  108th  section  of  the 
6  Geo.  4,  c.  16,  had  used  the  word  "cognovit,"  I  should  not  have  been  pressed  with 
any  technical  difficulty  about  the  meaning  of  the  word,  for  that  is  only  a  judgment 
in  which  the  defendant  recognises  the  right  of  the  plaintiff  to  recover  against  him  ; 
and  in  my  opinion  it  is  immaterial  whether  he  admits  it  by  a  paper  signed  in  the 
form  of  a  cognovit,  or  by  coming  before  a  Judge  and  agreeing  that  judgment  shall  be 
entered  up.  It  is  no  more  an  adverse  proceeding  than  a  tine  or  recoveiy  under  the 
old  law,  which  was  a  proceeding  which  could  not  he  adopted  without  the  consent  of 
the  party.  With  I'espect  to  the  new  Act,  I  must  observe,  that  I  much  doubt  whether 
the  legislature  has  not  done  more  than  was  intended  ;  for  whereas,  befoi'e  that  Act 
passed,  a  transaction  like  the  present  was  invalid,  it  would  seem  that,  under  that  Act, 
it  is  valid  ;  for  the  exception  is  not,  as  in  the  old  statute  of  executions  upon  judgments 
by  default,  confession,  or  [834]  nil  dicit  generally,  but  of  executions  "founded  on  a 
judgment  on  a  warrant  of  attorney,  or  cognovit  actionem,  or  Judge's  order  obtained 
by  consent,  given  by  any  bankrupt  by  way  of  fraudulent  preference  ;  "  so  that  it  would 
now  seem  that  a  judgment  by  confession  being  a  bona  fide  transaction,  and  not  by 
way  of  fraudulent  preference,  would  not  be  within  that  statute.  Upon  that  point, 
however,  it  is  not  necessary  to  give  any  opinion. 

Kule  refused. 

Freem.\n  and  Anotuer,  Assignees  of  J.  Bridgford,  a  Bankrupt  r.  "\Vhit.\ker. 
Jan.  16,  1850. — A  fiat  in  l)ankruptcy,  granted  by  the  Lord  Chancellor,  was 
delivered  by  him  to  his  secretary  of  batikrupts,  to  be  transmitted  by  post  to  the 
Commissioners  of  Bankruptcy  in  the  country.  The  secretary  accordingly  put 
the  fiat  into  the  post-office,  in  pursuance  of  the  order  given  :  — Held,  that  the 
delivery  of  the  fiat  by  the  Lord  Chancellor  to  the  secretary  was  not  the  true 
"  date  and  issuing  of  the  fiat "  within  the  2  <fe  3  Vict.  e.  29,  so  as  to  protect  an 
execution  levied  after  such  delivery. 

Trover  by  the  plaintiffs,  as  assignees  of  J.  Bridgfoid,  for  goods  seized  under  a  writ 
of  fieri  facias  at  the  suit  of  the  defendant.  The  defendant  pleaded  not  guilty,  and 
not  possessed. 

After  issue  joined,  a  case,  which  embodied  the  following  facts,  was  stated  for  the 
opinion  of  this  Court : — The  goods  had  been  seized  under  a  judgment  upon  a  warrant 
of  attorney,  on  the  1st  of  July,  1848.  On  the  3rd  of  July,  at  a  few  minutes  past 
ten  A.M.,  a  declaiation  of  insolvency  under  the  stat.  5  &  6  Vict.  c.  1:^2,  s.  22,  was 
filed  by  Bridgford  at  the  office  of  the  Secretary  of  Bankrupts.  On  the  same  day,  at 
a  little  after  eleven,  a  docket  was  struck  against  him,  and  a  fiat  was  thereupon  issued 
against  him,  which  was  signed  by  the  Lord  Chancellor  at  ten  miiuites  before  twelve 
o'clock  on  the  same  morning,  directed  to  the  Leeds  District  Court  of  Bankruptcy, 
and  was  transmitted  to  that  couit  by  the  General  Post  the  same  day,  by  the  Lord 
Chancellor's  Secretary  of  Bankrupts  (in  pursuance  of  the  general  order  of  the  Lord 
Chancellor,  dated  the  12th  of  November,  1812,  made  in  pursuance  of  the  5  &  6  Vict, 
c.  122),  having  remained  in  [835]  the  custody  of  the  secretary  for  the  purpose  of 
being  so  transmitted,  from  the  time  it  was  signed  by  the  Lord  Chancellor,  and  was 
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received  by  such  District  Court  the  following  morning,  at  the  opening  of  the  Court 
of  which  the  solicitors  to  the  fiat  were  apprised  by  letter  from  the  registrar  The  fiat 
was  posted  in  London  between  the  hours  of  four  and  five  in  the  afternoon  of  the 
3rd  of  .luly,  by  a  clerk  in  the  Bankruptcy  Office,  on  leaving  the  office,  that  bein-  the 
time  when  the  clerks  leave  that  office  for  the  rest  of  the  day.  At  half-past  twelve 
the  same  day,  notice  was  served  upon  the  defendant  and  upon  the  sherift  of  several 
acts  of  bankruptcy  by  J.  Bridgford,  and  that  a  "docket  had  been  struck,  and  a  fiat 
issued  against  him.  At  fifteen  minutes  before  four  the  same  dav,  the  sheiift'  duly 
assigned  the  goods  seized,  by  bill  of  sale,  to  the  defendant.  On  the  6th,  the  fiat  was 
duly  opened,  and  Bridgford  was  declared  bankrupt,  and  the  plaintitt"s  were  appointed 
assignees. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  goods  seized  under 
the  execution  belonged  to  the  assignees. 

Cowling,  for  the  plaintifts.     The  simple  question  for  the  opinion  of  the  Court,  in 
the  present  case,  is,  whether  the  execution  was  levied  "before  the  date  and  issuing  of 
the  fiat,"  within  the  meaning  of  the  stat.  2  &  3  Vict.  c.  29.     If  the  Court  should  be 
of  opinion  that  the  execution  took  place  subsequently  to  that  date,  the  transaction  is 
not  protected,  and  the  plaintifts  will  be  entitled  to  judgment.     Formerly  a  commis.sion 
was  granted  to  the  petitioning  creditor  ;  and  it  was  held  to  be  "  sued  foVth  "  according 
to  the  language  of  the  6  Geo.  4,  c.  16,  s.  6,  when  the  application  was  made  for  it  by 
the  petitioning  creditor.     Then  the  1   &  2  Will.  4,  c.  56,  which  introduced  various 
alterations  into  the  law  of  bankruptcy,  by  the  12th  section  substituted  the  fiat  in  lieu 
of  the  commission,  which  was  to  be  issued  [836]  by  the  Lord  Chancellor ;  but  the  fiat 
did  not  become  an  operative  instrument,  until  delivered  as  such  by  the  Lord  Chancellor 
to  the  petitioning  creditor,  or  to  some  person  on  his  behalf;  and  accordingly,  in  the 
case  of  Peuiiess  v.  Annan  (9  Dowl.  &  L.  828),  it  was  held,  that  the  time  of  delivery 
out  of  a  fiat  in  bankruptcy,  as  an  operative  instrument,  is  the  "  date  and  issuing  " 
within  the  2  &  3  Vict.  e.  29,  and  prima  facie  the  time  of  delivering  it  out  of  the 
bankiupt  office  is  that  time.     The  present  case  turns  upon  the  o  &  6  Vict.  c.  122, 
which  altered  the  practice  as  to  the  issuing  of  fiats.     The  59th  section  provides  for 
the  appointment  of  additional  commissioners  of  bankruptcy  in  the  country.     The  4th 
section  enacts,  that  every  fiat  shall,  after  it   be  granted,  be   forthwith   issued   and 
transmitted  by  the  Lord  Chancellor's  secretary  of  bankrupts,  in  such  manner  as  the 
Lord  Chancellor  by  any  general  or  other  order  shall  direct,  to  the  Court  to  which 
.such  fiat  shall  be  directed,  &e.     By  an  order  made  in  pursuance  of  that  Act  (2  Mont. 
&  Ayr,  App.  357),  it  was  ordered,  "  That  every  fiat  in  bankruptcy  hereafter  granted, 
shall   be   forthwith  issued   and  transmitted  by  the  Lord  Chancellor's  secretary  of 
bankrupts,  to  the  Court  to  which  such  fiat  shall  be  directed,  in  manner  hereinafter  in 
that  behalf  mentioned  ;  that  is  to  sa}^,  every  such  fiat  directed  to  the  Court  of  Bank- 
ruptcy shall  forthwith  be  sent,  bj'  a  messenger  to  be  appointed  by  the  said  secretary 
for  that  purpose,  to  the  office  of  the  chief  registrar  of  such  Court,  at  the  said  Court  in 
Basinghall-street,  and  there  delivered  by  such  messenger  ;  and  every  such  fiat  directed 
to  any  District  Court  of  bankruptcy  shall  forthwith  be  sent  (except  where  the  Lord 
Chancellor  shall  by  any  special  order  hereafter  otherwise  direct)  through  the  General 
Post  Office,  to  the  deputy  registrar,  or  the  deputy  registrars  of  such  District  Court." 
The  fiat,  therefore,  issued  immediately  on  its  leaving  the  hands  of  the  Lord  Chancellor, 
which  in  this  case  was  upon  the  de-[837]-livery  of  it  to  the  secretary.     [Alderson,  B. 
The  word  "forthwith  "  may  mean  within  a  leasonable  time,  so  as  to  enable  the  fiat 
to  be  in  time  for  the  next  post.]     Many  serious  inconveniences  might  arise  if  the 
issuing  of  the  fiat  were  to  depend  upon  its  being  put  into  the  post.     In  WaMns  v. 
Maund  (3  Camp.  308),  Lord  Ellenborough  held,  that  a  commission  of  bankrapt  which 
had  passed  the  Great  Seal,  although  it  had  never  been  opened  or  acted  upon,  had 
issued  within  the  true  meaning  of  the  49  Geo.  3,  e.  121,  s.  2.     [Parke,  B.     The  Lord 
Chancellor  might  have  countermanded  the  issuing  of  the  fiat  whilst  it  remained  m 
the  hands  of  liis  secretary',  bv  simply  giving  such  a  direction  to  him;  but  if  the  fiat 
had  reached  the  hands  of  the  commissioners  in  the  country,  it  is  extremely  doubtful 
whether  he  would  have  the  power  to  do  so  without  a  regular  supersedeas.    Alderson,  B. 
I  do  not  see  how  the  fiat  can  be  said  to  be  issued,  until  the  secretary  has  either  put 
it  into  the  post,  or  disposed  of  it  in  some  way  in  accordance  with  the  directions  of  the 
Lord  Chancellor.     In  Ex  parte  Freeman  (4  Deac.  61),  it  was  held  that  although  the 
seal  had  been  affixed,  the  commission  was  in  fieri  as  long  as  it  remained  in  the  hands 
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of  the  Chancellor.]  Three  periods  may  be  suggested  at  which  it  maj'  be  contended 
that  the  fiat  issued  :  first,  when  it  leaves  the  hands  of  the  Chancellor  ;  secondly,  when 
the  secretary  disposes  of  it ;  and  thirdly,  when  it  arrives  at  the  Court  in  the  country  : 
and  it  is  submitted  that  the  first  of  these  periods  is  the  correct  one. 

Martin,  contra.  The  true  meaning  of  the  Act  is,  that  the  fiat  is  to  be  granted  by 
the  Lord  Chancellor,  and  issued  by  the  secietary.  Here  the  fiat  was  not  issued  until 
after  the  execution.     [He  was  then  stopped  by  the  Court.] 

Pollock,  C.  B.  We  do  not  think  it  necessary  to  hear  [838]  the  learned  counsel 
for  the  defendant,  as  we  are  all  clearly  of  opinion  that  the  fiat  had  not  issued  within 
the  true  construction  of  the  Act  of  Parliament  in  question,  as  long  as  it  remained  in 
the  hands  of  the  Lord  Chancellor's  secretary,  for  the  purpose  of  being  transmitted  to 
the  commissioners  of  the  country  Court  of  Bankruptcy.  At  all  events,  it  was  not 
issued  until  it  was  put  into  the  post.  Our  judgment,  therefore,  must  be  for  the 
defendant. 

Parke,  B.  In  the  case  of  Fewtress  v.  ylnnau,  which  no  doubt  was  rightly  decided, 
the  fiat  was  delivered  to  the  petitioning  creditor ;  but  nothing  is  said  in  the  5  &  6 
Viet,  as  to  the  delivery  of  the  fiat  to  the  petitioning  creditor,  or  to  any  one  on  his 
behalf.  Whilst  the  fiat  remains  in  the  hands  of  the  secretary,  in  point  of  law  it  con- 
tinues in  the  custody  of  the  Lord  Chancellor,  who  may  counter-order  its  transmission, 
without  the  adoption  of  any  formal  process  for  that  purpose  ;  after  the  fiat  is  put  into 
the  post-otfice  he  may  have  lost  that  power.  But  it  is  not  neces.sary  to  decide  that 
point  in  the  present  case,  for  I  entiiely  agree  that  the  fiat  at  all  events  was  not  issued 
until  it  was  put  into  the  post-office. 

Alder.SON,  B.  I  am  of  the  same  opinion.  There  was  no  issuing  within  the 
meaning  of  the  Act  in  the  present  case,  until  it  was  put  into  the  post-office.  It  may 
be,  that,  by  putting  it  into  the  post,  it  may  be  said  to  have  been  issued  ;  or  the  com- 
mencement of  the  issuing  may  take  place  when  it  is  put  into  the  post-office,  and  is 
finally  complete  upon  its  arrival  in  the  hands  of  the  commissioners  of  bardiruptcy  in 
the  country. 

Platt,  B.  I  am  of  the  same  opinion.  The  execution  preceded  the  issuing  of 
the  fiat. 

Judgment  for  the  defendant. 

[839]  In  the  Matter  of  an  Arbitration  between  J.  M.  Coombs  and  J.  W. 
Freshfield,  Two  of  the  Directors  of  the  Globe  Insurance  Company,  and 
J.  Fernley.  Jan.  11,  18.50. — An  arbitrator  or  umpire  has  no  power  to  fix  his 
own  fee  in  the  award,  and  to  make  the  taking  up  of  the  award  conditional  upon 
the  payment  of  the  fee,  unless  the  submission  specifically  give  him  that  power. — 
Certain  matters  in  diH'erence  between  A.  B.  and  C.  I),  having  been  referred  to 
two  arbitratoi's,  with  power  to  appoint  an  umpire,  where,  by  the  tei'ms  of  the 
submission,  the  costs  of  the  submission  and  award  were  to  be  in  the  discretion  of 
the  arbitrators  or  umpire,  who,  by  their  award,  might  direct  by  and  to  whom  the 
same  should  be  paid,  with  power  also  to  make  the  submission  a  rule  of  Court 
(which  was  done).  An  umpire  was  appointed  who  made  an  award,  and  thereby 
found  a  certain  sum  to  be  due  from  A.  B.  to  C.  D.  ;  and  he  awarded  and  directed 
all  the  costs  (specifying  the  sum)  of  the  submission  and  award,  including  therein 
the  costs  of  taking  up  the  award,  to  be  paid  by  the  party  taking  up  the  award, 
to  be  paid  on  a  specified  day  by  A.  B.  The  fees  of  the  arbitiators  and  um]jire 
were  included  in  the  costs : — Semble,  that  the  award  was  bad  ;  and,  C.  D.  having 
paid  the  amount  to  take  up  the  award,  that  he  might  lecover  back  the  amount 
beyond  what  was  reasonably  due,  in  an  action  for  money  had  and  received. 

[Referred  to,  Crampton  and  Holt  v.  Ridley  and  Company,  1887,  20  Q.  B.  D.  53.] 

In  this  ease  Martin,  on  the  part  of  the  directors,  had  obtained  a  rule  calling  on  the 
said  J.  Fernley  to  shew  cause  why  the  award  of  W.  Tate  (the  umpire),  made  between 
the  said  parties,  or  so  much  thereof  as  related  to  the  sum  of  5'271.  7s.  9d.  therein 
mentioned  as  alleged  costs  and  expenses,  should  not  be  set  aside,  unless  the  said 
J.  Fernley  and  the  said  umpire  and  arbitrators  should  consent  that  the  amount  of 
their  costs  and  expenses  be  referred  to  one  of  the  Masters  of  this  Court,  to  be  taxed 
and  settled. 
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It  appeared  by  the  aflulavits,  that  Feniley  had  a  claim  as^ainst  the  Company,  and 
that  the  subject-matter  of  it  (no  action  having  been  brought  by  him  for  the  recovery 
ot  It)  was  referred  to  two  arbitrators,  who  were  empowered,  in  case  of  disagreement 
to  appoint  an  umpire.  ^  ' 

By  the  terms  of  the  submission,  it  was  agreed  that  the  costs  and  expenses  of  the 
submission  ami  reference,  and  award  to  be  made  in  pursuance  thereof,  should  be  in 
the  discretion  of  the  arbitrators  or  umpire,  who  might  award  and  direct  by  and  to 
whom  the  same  should  be  paid,  &g.  Power  was  also  given  to  make  the  submission 
a  rule  of  Court ;  which  was  done.  Tate  having  been  appointed  as  umpire,  made  his 
award,  and  found  thereby  a  sum  to  be  due  to  Fernley  by  Messrs.  Coombs  and 
FreshHeld,  as  directors  of  the  said  Company  :  and  did  also  thereby  direct  and  award, 
that  all  the  costs  and  expenses  of  the  said  submission  and  reference,  and  of  the  awardi 
should  be  borne  [840]  by  the  said  T.  M.  Coombs  and  J.  W.  Freshfield,  directors  k'^c.  ; 
and  he  also  found  and  adjudged  the  amount  of  the  said  costs  and  expenses,  other  than 
and  besides  costs  and  expenses  incurred  by  and  for  the  said  T.  M.  Coombs  and  J.  W. 
Freshfielil,  directors  &c.  but  including  the  costs  and  expenses  to  be  paid  on  taking  up 
the  award  by  the  party  or  parties  taking  up  the  same,  to  be  5271.  7s.  9d.,  which  he 
ordered  and  directed  to  be  paid  by  the  said  T.  M.  Coombs  and  J.  W.  Freshfield, 
directors  &c.,  to  the  said  J.  Fernley,  on  &c.,  unless  they  should  be  paid  before  that 
day.  Fernley  received  notice  that  the  award  had  been  made,  and  was  ready  for 
delivery,  and  that  the  sum  of  3791.  10s.  9d.  was  to  be  paid  on  taking  up  the  award. 
He  accordingly,  supposing  the  award  would  be  in  his  favour,  paid  that  sum,  and  took 
up  the  award,  when  it  appeared  by  a  memorandum  attached  thereto,  that  the  sum  of 
1471.  17s.  was  allowed  to  him  for  his  costs,  making  together  5271.  7s.  9d.  It  also 
appeared  by  the  athdavits,  that  the  fees  of  the  arbitrators  amounted  to  1091.  6s.,  and 
1071.  6s.  respectively,  and  those  of  the  umpire  to  lOSl.  9s.  3d. 

The  above  rule  was  obtained  upon  the  ground  (inter  alia),  that  the  award  of  5271. 
7s.  9d.  as  a  gross  sum,  including  the  costs  of  the  said  J.  Fernley,  and  of  the  award 
and  reference  was  owing ;  and  that  the  arbitrators  and  umpire  had  no  power  to  fix 
the  amount  of  their  fees,  and  those  of  others  to  whom  the  costs  were  awarded,  &c. 

Wat.son  now  shewed  cause  on  the  part  of  Fernley.  The  first  objection  intended 
to  be  raised  to  the  award  is,  that  the  umpire  had  no  power  to  assess  the  amount  of 
his  own  fee  by  the  award.  But  there  are  two  answers  to  that  objection  :  First,  the 
submission  gave  the  umpire  the  power  to  do  so  ;  and  secondly,  if  that  assumption  be 
wrong,  the  Court  has  no  power  to  refer  the  umpire's  fee  to  be  taxed.  It  may  also  be 
added,  that,  inasmuch  as  Mr.  Fernley  paid  the  money  upon  taking  up  the  award,  he 
would  have  [841]  no  means  of  obtaining  repayment.  The  umpire  could  not  be  com- 
pelled to  give  up  the  award  without  the  payment  or  tender  of  his  due  fee.  That  the 
Court  has  no  such  power  as  that  contended  for,  was  distinctly  held  in  Dossett  v.  Gingell 
(2  M.  &  G.  870),  in  which  case  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
after  stating  that  it  was  contended  that  the  rule  ought  to  be  made  absolute,  on  the 
ground  that  the  Court  has  a  general  jurisdiction  over  the  amount  of  fees  paid  in  cases 
of  arbitration  under  a  rule  of  Court,  s;ud,  "Several  cases  have  indeed  been  cited,  in 
which,  as  between  the  parties  to  a  rule  of  reference,  the  amount  of  fees  p;iid  to  an 
arbitrator  has  been  ordered  to  be  taxed.  But  no  instance  has  been  found  in  which 
such  as  that  now  sought  to  be  obtained  has  been  made  against  an  arbitrator." 
[Parke,  B.  The  case  of  Bates  v.  Tmmiley  (2  Exch.  152)  is  an  authority  in  your  favour, 
that  the  arbitrator  is  no  party  to  the  rule  of  Court,  and  therefore  that  he  is  not  bound 
by  it.  But  what  right  has  he  to  fix  the  amount  of  his  fee  in  and  by  the  award  ?]  By 
the  terms  of  the  submission,  all  the  costs  are  to  be  in  his  discretion.  [Parke,  B.  The 
amount  of  his  own  fee  is  to  be  excluded,  by  natural  justice  ;  for  it  is  contrary  to  reason 
that  an  arbitrator  or  umpire  should  be  sole  and  uncontrolled  judge  in  his  own  cause. 
No  doubt  he  has  a  lien  upon  the  award  for  his  services,  or  perhaps  he  might  maintain 
an  action  for  work  and  labour ;  and  as  to  the  supposed  difficulty  to  which  the  party 
may  be  subjected,  who  has  taken  up  the  award  and  paid  the  money,  I  am  inclined  to 
think  that  he  might  maintain  an  action  for  money  had  and  received,  on  the  ground 
that  the  payment  was  not  voluntary.  In  the  present  case,  the  umpire  has  awarded 
a  gross  sura,  and  we  cannot  see  how  much  of  that  is  to  go  to  him  as  his  fee.] 

Martin,  who  appeared  in  support  of  the  rule,  referred  to  [842]  Rohmwiiy.  Henderson 
(6  M  &  S  276),  in  which  the  Court  were  of  opinion  that  there  would  be  danger  in 
permitting  arbitrators  to  awar<l  a  definite  sum,  of  which  a  part,  includnig  a  definite 
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allowance  to  themselves,  was  ordered  to  be  paid  to  the  arbitrators.  [Piatt,  B.,  referred 
to  George  v.  Loaseleij  (8  East,  13.]  The  cases  of  Miller  v.  Bohe  (3  Taunt.  461),  Fitzgerald 
and  Gi'aves  (5  Taunt.  342),  Barrett  v.  Parry  (4  Taunt.  657),  Shepherd  v.  Brand  (Ca. 
temp.  Hardw.  53),  and  Musselhrook  v.  Dunkin  (9  Bing.  605),  were  also  cited. 

J.  Henderson  appeared  on  behalf  of  the  umpire  and  one  of  the  arbitrators,  and 
contended  that  the  affidavits  shewed  that  the  charges  were  all  fair  and  reasonable ; 
whereupon  the  Court  pioposed  that  the  matter  should  be  referred  to  one  of  the 
Masters,  which,  after  some  discussion,  was  agreed  to. 

Martin  an^i  Sir  J.  Bayley  appeared  for  the  directors. 

Parke,  B.  I  give  no  opinion  on  the  facts  which  have  been  brought  before  us  in 
the  present  case,  upon  the  question  which  has  reference  to  the  charges  being  reason- 
able or  not.  But  I  think  that  the  award  is  l)ad,  on  the  ground  that  the  umpire  had 
no  jurisdiction  to  fix  his  own  fee,  and  to  direct  the  manner  in  which  it  was  to  be  paid 
under  the  terms  of  this  submission  ;  and  as  that  part  of  the  awaid,  which  is  made 
without  jurisdiction,  is  not  separated  from  that  portion  of  it  which  is  so  made,  the 
award  cannot  be  supported.  The  difficulty  as  to  referring  the  case  to  the  Master 
has  been  surmounted  by  the  parties  having  consented  to  that  arrangement. 

[843]  Aldekson,  B.  I  am  inclined  to  think,  that  Mr.  Watson's  client  might 
reco\'er  back  so  much  of  the  money  as  he  paid  on  taking  up  the  award,  in  an  action 
for  money  had  and  received. 

Pollock,  C.  B.,  and  Platt,  B.  concurred. 

Rule  accordingly. 


Wills,  Secretary,  &e.  v.  Murray,  Executrix  of  Charles  Norris.  Jan.  29,  30,  1850. — 
A  declaration  by  the  public  officer  of  a  Joint>stock  Company  against  the  executrix 
of  a  shareholder  for  calls,  stated  that,  by  the  deed  of  settlement,  it  was  provided 
that  the  shareholders,  while  holding  shares,  should  be  partners  in  the  Company ; 
and  that  in  addition  to  51.  required  to  be  paid  by  each  shareholder  before  the 
execution  of  the  deed,  the  directoi'S  should  have  power  to  call  for  the  further 
payment  by  each  shareholder  or  his  executors  of  451.  on  every  share  held  by  him. 
It  then  averred,  that,  after  the  testator's  death,  and  whilst  the  defendant  was 
a  shareholder  as  such  executrix,  the  directors  made  a  call.  Breach,  non-payment 
by  the  defendant  as  such  executrix.  Pleas,  non  est  factum,  and  a  denial  that 
the  call  was  made  whilst  the  defendant  was  a  shareholder  as  executrix  : — Held, 
first,  that  the  covenant  by  the  shareholders  to  pay  calls  bound  their  executors, 
in  case  a  call  was  made  on  them,  although  the  covenant  did  not  contain  the  words 
"or  their  executors,"  and  consequently,  theie  was  no  variance  in  the  statement 
of  the  contract;  secondly,  that'  the  plaintiff  was  entitled  to  succeed  on  the  other 
issue,  inasmuch  as  the  defendant  was  in  one  sense  a  shareholder  as  executrix, 
notwithstanding  the  deed  provided  that  no  executor  should  become  a  shareholder 
without  the  consent  of  the  directors,  and  until  he  had  done  certain  specified  acts, 
which  requisites  were  not  in  this  case  complied  with. — The  deed  of  settlement 
further  provided,  that  the  diicctors  should  meet  weekly,  on  a  day  to  be  named 
by  them,  and  on  such  other  days  as  they  should  think  fit ;  but  that  the  secretary, 
or  any  director,  might  call  an  extraoidinary  board,  by  sending  a  notice  at  least 
one  clear  day  before  the  time  of  meeting,  and  specifying  the  day  and  houi-  fixed 
for  the  meeting,  and  the  purpose  thereof ;  and  that  the  business  transacted  by 
the  directors,  being  at  least  five  in  number,  should  bind  the  Company.  The 
directors  appointed  Wednesday  as  their  ordinary  day  of  meeting;  and  a  board 
having  been  held  on  Wednesday,  the  7th  of  March,  was  adjourned.  A  letter 
was  afterwards  sent  to  the  dii-ectors  by  the  secretary,  stating  that  he  was  dii-ected 
to  inform  them  that  a  special  board  was  summoned  for  Tuesday,  the  11th,  on 
special  business.  At  this  meeting  the  call  in  question  was  made  : — Held,  that 
the  call  was  duly  made  ;  for  this  was  not  an  extraordinary  board,  and  therefore 
did  not  require  notice  of  its  special  purposes. — The  statute  enabling  the  Company 
to  sue  and  be  sued  by  their  public  officer  required  a  memorial  to  be  inrolled  of 
the  names,  residences,  and  descriptions  of  the  shareholders,  and  declared  that, 
until  such  memorial  was  inrolled,  tio  action  should  be  commenced  under  the 
authorit\'  of  that  Act.     One  of  the  shareholders  was  described  thus; — "A.  K, 
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Director  of  the  Honoarable  East  India  Company,  and  Major-Geueral  in  the  East 
India  Company's  Service,  shareholder  : — Held  sufficient,  within  the  meaning  of 
the  Act  of  Parliament,  as  it  corresponded  with  the  register. 

[S.  C.  19  L.  J.  Ex.  209 :  affirmed,  5  Ex.  715.] 

Covenant.  The  declaration  stated,  that  before  the  time  of  the  making  of  the 
call  for  money  thereinafter  mentioned,  the  said  Charles  Norris  was  a  shareholder,  and 
the  proprietor  of  divers,  to  wit,  160  shares  in  the  Neptune  Marine  Insurance  Company  ; 
and  a  memorial  of  the  name,  [844]  residence,  and  description  of  the  said  Charles 
Norris,  as  such  shareholder  and  proprietor,  duly  verified  by  the  declaration  required 
in  that  behalf  bv  the  4  &  5  Vict.  e.  xciii.,  had  been  and  was  duly  inroUed  in  the  High 
Court  of  Chancery,  according  to  the  provisions  of  the  said  act ;  and  by  a  certain 
indenture  or  deed  of  settlement  (the  same  being  the  indenture  or  deed  of  settle- 
ment mentioned  in  the  said  Act  of  Parliament),  bearing  date  the  30th  of  October, 
1839,  and  made  by  and  between  the  several  persons  whose  names  were  or  might 
thereafter  be  thereunto  subscribed,  and,  amongst  others,  the  said  Charles  Norris, 
and  who  had  sealed  and  delivered,  or  who  might  from  time  to  time  seal  and 
deliver  the  same  or  a  duplicate  thereof,  of  the  first  part,  and  Michael  Wills  and 
James  Farquhar  Morrice,  persons  nominated  only  for  the  purpose  of  being  cove- 
nantees for  the  benefit  of  the  Company,  of  the  second  part,  unto  which  indenture 
the  name  and  seal  of  the  said  Charles  Norris  was  by  him  subscribed  and  affixed  as 
aforesaid,  and  which  said  indenture  was  amongst  others  signed,  sealed,  and  as  his 
act  and  deed  delivered  by  the  said  Charles  Norris  in  his  lifetime,  since  deceased  ; 
after  reciting,  that  the  said  several  persons,  parties  to  the  said  indenture  of  the  first 
part,  had  paid  the  sum  of  51.  on  each  of  the  shares  taken  by  them,  and  that  the 
number  of  the  shares  taken  by  each  of  the  said  parties  was  set  opposite  to  their  respec- 
tive names  and  seals  subscribed  and  affixed  by  them  respectively  to  the  said  indenture  ; 
and  it  was  by  the  said  indenture  agreed,  that  in  the  construction  of  the  said  indent- 
ture  the  expressions,  "the  directors,"  "the  chairman,"  "the  deputy-chairman,"  "the 
auditors,"  "the  trustees,"  "  the  superintendent,"  and  "the  secretary,"  should  respectively 
mean  the  directors,  the  chairman,  the  deputy-chairman,  the  auditors,  the  trustees,  the 
superintendent  of  the  underwriting  department,  and  the  secretary  for  the  time  being  of 
the  Company  respectively ;  the  expressions  "shareholders"  and  "members"  should 
respec-[845]-tively  mean  proprietors  or  owners  of  shares  in  the  capita!  or  joint  stock  for 
the  time  being  of  the  said  Company,  including  the  directors,  auditors,  and  trustees  of  the 
Company;  the  expression  "share"  and  ".shares"  should  respectively  mean  a  share  or 
shares  in  the  capital  or  joint  stock  for  the  time  being  of  the  said  Company;  the 
expression  "meeting  of  the  Company"  should  mean  a  general  meeting,  whether 
yearly,  special,  or  by  adjournment;  the  expression  "deed  of  settlement"  should 
include  the  said  indenture  and  any  other  deed  or  deeds  which  should  thereafter  be 
prepared,  according  to  the  provisions  of  the  said  indenture  :  and  for  the  regulation  of 
the  .said  Company  the  expression  "public  officers"  should  mean  the  public  officers  for 
the  time  being  of  the  said  Company,  appointed  pursuant  to  any  charter,  letters  patent, 
or  Act  of  Parliament;  and  also,  that  in  the  said  indenture  words  or  names  in  the 
singular  number,  or  in  the  plural  number,  importing  males  only,  should  be  held  and 
construed  to  include  several  persons  as  well  as  one  person,  and  the  converse,  and 
females  as  well  as  males,  and  bodies  corporate  as  well  as  individuals,  unless  it  was 
otherwise  specially  provided,  or  there  was  something  in  the  subject  or  context 
repugnant  to  such  meaning  or  construction  :  it  was  and  is  provided  and  declared,  and 
each  of  the  persons  parties  to  the  said  indenture  of  the  first  part,  so  far  as  related  to 
the  acts  and  deeds  of  himself  respectively,  and  his  respective  heirs,  executors,  and 
administrators,  but  not  further  or  otherwise,  did  for  himself  and  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree  with  and  to  the  others  and  each 
other  of  them,  their  and  his  executors,  administrators,  and  assigns,  jointly  and 
separately,  and  as  a  separate  covenant,  with  and  to  the  said  parties  to  the  said 
indenture  of  the  second  part,  their  executors  and  administrators,  among  other  things, 
in  manner  following  (that  is  to  say)  :  that  the  said  several  persons  parties  to  the  said 
indenture,  and  the  several  other  persons  who  should  become  shareholders  in  the  said 
[846]  Company,  as  in  the  said  indenture  provided,  should,  while  holding  shares  in  the 
said  Company,  become  and  be  partners  together  in  the  said  Company  ;  that  the  said 
Company  should  be  under  the  control  of  the  directors  for  the  time  being,  who  should 
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have  the  entire  ordering,  managing,  and  conducting  of  the  capital  stock,  estate, 
revenue,  effects,  and  other  afi'airs  and  conduct  thereof,  and  should  determine  the  mode 
and  term.s  of  carrying  on  juid  transacting  the  business  of  the  said  Company,  con- 
formably with  the  provisions  contained  in  the  said  indenture  or  deed  of  settlement. 
(Clause  34.)  That  the  directors  for  the  time  being  of  the  said  Company  should  meet  at 
the  Company's  office  in  London,  one  day  in  each  week,  at  such  time  as  the  directors 
for  the  time  being  of  the  said  Company  might  fix,  and  on  such  other  days  and  at  such 
hours  of  the  day  as  they  might  think  necessary  ;  and  every  such  meeting  should  be 
styled  "a  board  of  directors,"  and  that  the  secretary  for  the  time  being  of  the  said 
Company,  or  any  one  director,  should  have  power  to  call  an  extraoi'dinary  board,  by 
sending  or  addressing  to  each  of  the  directors  for  the  time  being  of  the  said  Company, 
a  letter  by  po.st  or  otherwise,  at  least  one  clear  day  before  such  meeting,  specifying 
the  day  and  hour  fixed  for  the  same  and  the  purpose  thereof.  (Clause  35.)  That  five 
directors  for  the  time  being  of  the  said  Company  present  at  any  such  meeting  should 
constitute  a  board  for  transacting  business,  and  no  business  should  be  transacted  at 
any  board  unless  five  or  more  directors  should  be  present ;  and  all  orders,  acts,  deeds, 
matters,  and  things  made,  done,  and  executed  or  ordered  by  such  board,  should  be 
equally  valid  and  effectual  as  if  all  the  directors  for  the  time  being  of  the  said 
Company  had  been  present  and  assented  thereto,  save  and  except  as  might  be  otherwise 
required  by  any  other  provision  in  the  said  indenture  contained.  (The  declaration 
then  set  [847]  out  a  clause  empowering  the  directors  to  bring  actions,  &c.)  (Clause  56.) 
That  any  member  of  the  said  Company,  or  his  executors  as  such  executors,  being 
indebted  to  the  said  Company,  its  trustees  or  officers,  should  forthwith,  upon  demand 
made  by  the  directors  for  the  time  being  of  the  said  Company,  or  under  their 
authority,  pay  and  discharge  such  debt,  without  requiring  the  accounts  of  the  said 
partnership  to  be  taUen,  and  as  if  such  member  and  his  executors  were  a  stranger  or 
strangers  to  the  said  Company  ;  and  in  default  of  such  payment,  the  amount  of  such 
debt  might  be  sued  for  under  the  said  indenture,  as  and  by  way  of  liquidated  damages, 
without  any  deduction  in  respect  of  any  claim  of  such  member  as  a  partner.  (The 
declaration  then  set  out  a  clause  enabling  the  directors  to  bring  actions  against  the 
parties  to  the  indenture  of  the  first  part  or  their  executors,  in  case  of  the  breach  of 
any  of  the  covenants  therein.)  (Clause  64.)  That,  in  addition  to  the  payment  of  51. 
per  share,  required  to  be  paid  by  each  shareholder  before  the  execution  of  the 
indenture  or  deed  of  settlement,  the  directors  for  the  time  being  should  have  full 
power  to  call  for  the  further  payment,  by  each  shareholder  or  his  executors,  of  the 
sum  of  451.  on  every  share  held  by  him,  such  payment  to  be  called  for  by  such 
instalments  and  at  such  times  as  they  the  said  directors  for  the  time  being  of  the  said 
Companj'  should  think  fit,  together  with  interest  thereon  after  the  rate  of  51.  per  cent, 
from  the  time  or  respective  times  appointed  for  payment  thereof  until  the  same  should 
be  fully  paid ;  but  so  that  no  such  call  should  exceed  the  sum  of  51.  per  share,  and  so 
that  notice  by  letter  of  the  time  and  place  of  payment  of  such  call,  and  of  a  certain 
provision  in  the  .said  indenture  contained,  rel.iting  to  the  forfeiture  of  shares  of  and  in 
the  said  Company,  should  be  given  to  every  shareholder  or  his  legal  representative, — 
as  regarded  the  first  call,  twenty-one  days  at  least ;  [848]  as  regarded  all  future  calls, 
two  calendar  months  at  least  before  the  time  appointed  for  paying  the  same.  And  it 
was  in  and  liy  the  said  indenture  further  provided  (clause  66),  that,  in  case  any  of 
the  shareholders  of  the  said  Company,  or  their  respective  heirs,  executors,  or 
administrators  should  refuse,  neglect  or  decline  to  pay  any  such  call  or  instalment 
authorised  to  be  made  as  aforesaid,  for  the  space  of  thirty  days  after  the  day  appointed 
for  the  payment  thereof,  then  and  in  every  such  case,  the  share  or  shares  of  such 
shareholder'  in  respect  of  which  such  default  should  have  been  made,  and  all 
previous  payments  in  respect  thereof,  and  all  benefits  incident  thereto,  should  (unless 
a  board  of  directors  of  the  .said  Company  should  meet  within  two  calendar  months  and 
decide  otherwise)  become  forfeited  to  the  said  Company,  and  every  share  so  forfeited 
should,  at  the  discretion  of  the  board  of  directors  of  the  said  Company,  be  sold 
or  extinguished  for  the  benefit  of  the  other  shareholders  of  the  said  Company ;  which 
said  last-mentioned  provision  is  the  said  provision  relating  to  the  forfeiture  of  shares 
of  and  in  the  said  Company,  of  which  notice  was  required  to  be  given  as  aforesaid, 
in  such  cases  as  aforesaid.  Averments,  that  there  was  set  opposite  to  the  name  arrd 
seal  of  the  said  C.  Norr-is,  subscribed  and  affixed  by  him  to  the  said  indentur'C  or  deed 
of  settlement,  the  number  of  160  shares,  being  the  number  of  shares  in  the  said  Company 
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so  taken  by  the  said  C.  Norris,  the  same  being  the  shares  first  above  mentioned, 
whereof  C  Norris  was  the  shareholder  and  proprietor  as  aforesaid.  And  the  said 
C.  Noiris  then  became  and  was  and  continued  to  be,  and  was  at  the  time  of  his  death, 
a  shareholdei-  in  the  said  Company,  and  proprietor  of  the  said  shares,  and  then  held 
the  same  subject  to  the  rules  and  regulations  and  on  the  conditions  in  the  said  inden- 
ture or  deed  of  settlement  contained  :  which  said  indenture,  Xc.  (profcrt).  That,  at  the 
[849]  time  of  the  death  of  the  said  C.  Norris,  a  large  sum  of  money,  to  wit,  401.,  in 
respect  of  each  of  the  said  shares,  still  remained  uncalled  for  and  unpaid,  according 
to  the  true  intent  and  meaning  of  the  .said  indenture  or  deed  of  settlement.  That, 
after  the  making  of  the  said  indenture,  and  within  three  calendar  months  after  the 
passing  of  the  said  Act  of  Parliament,  the  said  Company  caused  to  be  inroUed  in  the 
High  Court  of  Chancery  a  memorial,  verified  as  by  the  said  .Act  of  Parliament  was 
required,  of  the  names,  residences,  and  descriptions  of  the  directors  and  secretary  for 
the  time  being  of  the  said  Company,  and  of  the  shareholders  thereof,  which  said 
memorial  was  in  the  form  and  to  the  effect  expressed  in  the  schedule  anne.xed  to  the 
said  Act,  and  was  signed  by  the  secretary  for  the  time  being  of  the  said  Company, 
and  was  verified  by  a  declaration  of  the  secretary  before  a  Master  of  the  High  Court 
of  Chancery,  in  manner  and  form  as  by  the  said  Act  of  Parliament  provided  ;  that  no 
other  secretary  than  the  plaintiff'  has  been  appointed.  That  afterwards,  and  after  the 
death  of  C.  Norris,  and  whilst  the  defendant  was  such  executrix,  and  such  proprietor 
and  shareholder  of  the  said  160  shares  in  the  capital  of  the  said  Company  as  such 
executrix,  to  wit,  on  &c.,  certain  persons,  to  wit,  (naming  ten  persons),  being  pro- 
prietors and  directors  of  the  Companj',  and  being  duly  constituted,  and  being  a  board 
of  directors  for  the  management  of  the  affairs  of  the  Company,  according  to  the 
provisions  of  the  said  indenture  or  deed  of  settlement,  at  a  certain  meeting  held 
pursuant  to  the  said  indenture  or  deed  of  settlement,  at  the  office  of  the  said  Company 
in  London,  duly  made  a  call  for  money  for  the  purposes  of  the  said  Company,  according 
to  the  provisions  of  the  said  indenture  or  deed  of  settlement,  of  and  from  the  share- 
holders and  proprietors  of  the  shares  in  the  said  Company,  or  their  executors,  to  wit, 
a  call  or  instalment  of  31.  upon  every  share  in  the  capital  of  the  said  Compan}',  to  be 
paid  and  payable  by  the  said  shareholders  and  [850]  proprietors,  or  their  executors, 
by  two  instalments  of  11.  IDs.  each,  at  the  days,  times,  and  place  hereinafter  mentioned, 
that  is  to  say,  itc.  That  the  proportion  or  instalment  of  the  defendant  as  such 
executrix  so  called  for,  in  respect  of  the  said  160  shares  in  the  capital  of  the  said 
Company,  amounted  to  a  large  sum  of  money  to  wit,  4801.  The  declaration  then 
averred  notice  of  the  times  and  place  of  payment  of  the  calls,  and  of  the  provision  in 
the  indenture  relating  to  the  forfeiture  of  shares  and  of  the  amount  payable  by  the 
defendant  as  such  executrix.  Breach,  nonpayment,  although  payment  was  duly 
demanded,  and  a  board  of  directors  resolved  that  the  shares  should  not  be  forfeited. 

Pleas,  first,  non  est  factum.  Secondly,  that  the  directors  of  the  said  Company  did 
not  duly  make  the  call  for  money  in  the  declaration  mentioned,  according  to  the 
provisions  of  the  said  deed  of  settlement,  modo  et  forma.  Thirdly,  that  the  said  call 
was  not  so  made  whilst  the  defendant  was  a  shareholder  and  proprietor  of  the  said 
160  shares  in  the  capital  of  the  said  Company  as  such  executrix,  modo  et  forma. 
(The  fourth,  fifth,  and  sixth  pleas,  were  not  material  to  the  present  question.) 
Seventhly,  that,  within  three  months  after  the  passing  of  the  said  Act  of  Parliament, 
the  said  Company  did  not  cause  to  be  inrolled  in  the  High  Court  of  Chancery  a 
memorial  signed  by  the  said  secretary,  verified  as  by  the  Act  of  Parliament  required, 
in  the  form  and  to  the  same  effect  as  expressed  in  the  said  schedule,  modo  et  forma ; 
upon  which  issues  were  joined. 

At  the  trial,  before  Alderson,  B.,  at  the  Sussex  Summer  Assizes,  1849,  the  plaintiff 
gave  in  evidence  the  deed  of  settlement,  and  proved  the  following  facts: — At  the 
commencement  of  the  Company's  proceedings,  by  a  vote  of  the  directors  at  a  meeting 
held  the  19th  of  June,  1839,  it  was  resolved  "that  the  directors  should  meet  weekly 
on  Wednesday,  at  twelve  o'clock,  as  a  general  board,  and  that  the  directors  in  rotation 
should  attend  daily  to  super-[851]-inteiid  the  general  proceedings."  A  board  meeting 
was  held  on  the  7th  of  March,  1848,  and  the  next  meeting  was  convened  by  the 
following  letter,  sent  by  the  secretary  to  twelve  of  the  directors  : — 

"  April  7,  1848. 
"  Sir, — I  am  directed  to  inform  you,  that  a  special  board  is  summoned  for  Tuesday 
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next,  the  11th  instant,  at  half-past  one  precisely,  on  special  business,  at  which  the 
favour  of  your  attendance  is  particularly  requested. — I  am,  &c." 

(Signed)        "  W.  Bishop." 

A  board  meeting  was  accordingly  held  on  Tuesday,  the  11th  of  April,  1848,  at 
which  the  calls  in  question  were  made.  The  entry  in  the  minute  book  was  as 
follows  : — 

"  At  a  special  board  of  directors,  held  at  the  Company's  offices  on  Tuesday, 
April  11,  18-18,  present  John  Chapman,  Esq.,  in  the  chair,"  (then  followed  the  names 
of  eleven  other  directors  who  were  present),  "  the  further  consideration  of  the  state 
of  the  affairs  of  the  Neptune  Insurance  Company,  adjourned  from  the  7th  of  March 
last,  was  resumed,  and  after  discussion  thereon,  it  was  moved  by  Mr.  Saunders,  and 
seconded  b}'  Mr.  Ranking,  '  That  a  call  of  31.  per  share  be  made,  and  that  the  same 
be  payable  on  the  1st  of  July.'  It  then  stated  an  amendment,  and  ultimately  resolu- 
tions, which  were  carried  for  the  calls  to  be  paid  in  the  manner  and  at  the  times 
specified  in  the  declaration ;  and  further,  it  was  resolved,  '  That  due  notice  by  letter 
of  the  .said  call,  and  time  and  place  of  payment,  &e.,  should  be  given  to  the  share- 
holders of  the  Company,  or  the  legal  representatives  of  such  of  them  as  might 
be  dead.'" 

The  memorial  inroUed  was  as  follows  : — 

"  Neptune  Marine  Insurance  Company. 
"  A  Memorial. 

"Memorial  made  the  3rd  of  August,  1841,  of  the  names  [852J  of  the  present 
directors,  secretary,  and  proprietors  of  the  Marine  Insurance  Company,  inrolled 
pursuant  to  an  Act  of  Parliament  passed  in  the  fifth  year  of  the  reign  of  her  Majesty 
Queen  Victoria,  intituled,  '  An  Act  for  regulating  legal  proceedings  bv  or  against  the 
Neptune  Marine  Insurance  Company.' "  (Then  followed  the  names,  residences,  and 
descriptions  of  the  directors,  secretaiy,  and  shareholders,  amongst  the  latter  of  which 
was  the  following : )  "  Archibald  Robertson,  Director  of  the  Honourable  East  India 
Company,  and  Major-General  in  the  East  India  Company's  Service — shareholder." 

The  memorial  concluded  thus  : — 

"I,  Michael  Wills,  of  Regent'.s-place  West,  in  the  parish  of  St.  Paucras,  in  the 
county  of  Middlesex,  the  secretary  of  the  said  Company,  do  solemnly  and  sincerely 
declare,  that  the  above-written  memorial  contains  the  names  of  the  present  directors 
and  secretary,  and  all  the  present  shai'eholders  of  the  said  Company  ;  and  I  make  this 
solemn  declaration,  conscientiouslj'  believing  the  same  to  be  true." 

(Signed)        "Michael  Wills. 

"  Solemnly  declared  before  me,  Master  in  Chancery,  at  the  Public  Office,  South- 
ampton-buildings, this  3rd  day  of  August,  1841.  "G.  KosE." 

The  description  of  General  Robertson  in  the  memorial  corresponded  with  the 
description  given  in  the  register  of  the  Company. 

It  was  objected,  on  the  part  of  the  defendant,  first,  that  there  was  a  variance 
between  the  deed  of  settlement  and  the  contract  as  stated  in  the  declaration,  inasmuch 
as  the  64th  clause  of  the  deed  made  no  mention  of  the  executors  of  shareholders,  who 
were  consequently  not  liable  to  pay  calls  ;  or  if  no  vaiiance,  the  objection  was  raised 
by  the  third  plea;  secondly,  that  no  memorial  of  the  residence  of  Major-General 
Robertson  was  inrolled,  as  required  by  the  4  &  5  [853]  Vict.  c.  xciii.  ;  thirdly,  that 
the  board  meeting  of  the  Itth  of  April,  1848,  was  an  extraordinary  meeting,  and 
therefore  not  duly  convened,  inasmuch  as  the  notice  to  the  directors  did  not  specify 
the  purpose  of  the  meeting,  as  required  by  the  34th  clause.  The  leaiiied  Judge 
directed  a  verdict  for  the  defendant  on  the  first,  third,  and  seventh  issues,  and  for 
the  plaintift'  on  the  other  issues,  reseiving  leave  for  the  defendant  to  move  to  enter 
a  verdict  for  him  on  the  second  issue,  and  for  the  plaintiff  to  move  to  enter  a  verdict 
for  him  on  the  first,  third,  and  seventh  issues. 

Cross  rules  having  been  obtained  accordingly. 


4  EX.  851.  WILLS    r.  MURRAY  1463 

Peacock  and  J.  Wilde  now  shewed  cause  against  the  plaintiff's  rule.(a)  The 
question  on  the  first  issue  depends  [854]  upon  this, — whether  the  directors  are 
empowered  to  make  calls  on  the  executors  of  deceased  shareholders.  It  is  sub- 
mit-[855]-ted  that  they  are  not.  There  is  a  distinction  between  the  making  a  call 
upon  a  shareholder,  for  which,  after  his  death,  his  executor  would  be  liable,  and  the 
making  a  call  after  the  death  of  a  shareholder  upon  his  executor.  The  6ith  clause 
empowers  the  directors  to  make  calls  upon  each  shareholder,  and  the  interpretation 
clause  defines  the  term  "shareholder"  as  meaning  "proprietor."  By  the  deed  of 
settlement,  the  shareholders  covenant  to  become  partners ;  but  the  declaration  treats 
the  executrix  as  a  shareholder,  alleging,  that  a  call  was  made  upon  the  proprietors 
"or  their  executors,"  and  that  the  defendant,  being  executrix,  did  not  pay.  That  is 
a  variance  which  may  be  taken  advantage  of  under  the  plea  of  non  est  factum.  The 
deed  contains  no  piovision  enabling  the  directors  to  make  a  call  upon  executors  as 
proprietors  of  shares.  The  terms  of  the  partnership  are,  that  each  shareholder  shall 
pay  51.  per  share  before  he  executes  the  deed ;  and  that  the  capital  shall  be  further 
increased  bv  -151  per  share,  if  the  directors  choose  to  call  for  its  payment  from  each 
of  the  existing  shareholders.  It  was  never  intended  that  the  directors  should  have 
[856]  power  to  make  calls  on  persons  who  had  ceased  to  be  shareholders,  whether  by 
death  or  transfer.  A  shareholder  is  entitled  to  participate  in  the  profits  of  the 
Company,  but  an  executor  is  not,  unless  he  elects  to  become  a  shareholder.  [Parke,  B. 
Covenants  of  this  kind  are  binding  on  executors,  though  not  named.    This  is  a  question 

(a)  The  following  are  the  material  clauses  of  the  deed  of  settlement  referred  to  on 
the  argument: — 

Clause  34,  (see  p.  846). 

Clause  35,  (see  p.  846). 

Clause  56,  (see  p.  847). 

Clause  64.  "  That,  in  addition  to  the  payment  of  51.  per  share,  required  to  be  paid 
by  such  shareholder  before  the  execution  of  the  deed  of  settlement,  the  directors  have 
full  power  to  call  for  the  further  payment  by  each  shareholder  of  the  sum  of  451.  on 
every  share  held  by  him,  such  payments  to  be  called  for  by  such  instalments  and  at 
such  times  as  they  shall  think  tit,  together  with  interest  thereon  after  the  rate  of  51. 
per  centum  per  annum  from  the  time  or  respective  times  appointed  for  payment 
thereof,  until  the  same  shall  be  fully  paid  ;  but  so  that  no  such  call  shall  exceed  the 
sum  of  51.  per  share,  and  so  that  notice  by  letter  of  the  time  and  place  of  payment, 
and  of  the  provision  hereinafter  contained  relating  to  the  forfeiture  of  the  shares  to 
be  given  to  every  shareholder  or  his  legal  representative  as  regards  the  first  call, 
twenty-one  days  at  least,  and,  as  regards  all  future  calls,  two  calendar  months  at 
least  before  the  time  appointed  for  paying  the  same  ;  and  the  directors  shall  have  full 
power  to  sue  in  the  name  of  the  proper  parties  for  the  amount  of  every  such  call  and 
for  the  damages  arising  from  the  non-payment  thereof,  and  also  (if  they  shall  think 
fit)  to  enforce  the  provision  hereinafter  contained  for  the  forfeiture  of  shares,  and  to 
adopt  either  or  both  of  such  proceedings  at  their  discretion  ;  and  such  proceedings  may 
take  place  notwithstanding  that  there  may  remain  shares  not  subscribed  for,  nor 
allotted  or  taken  up." 

Clause  66,  (see  p.  848). 

Clause  99.  "  That,  before  any  assignee  of  a  bankrupt  or  insolvent  shareholder,  or 
any  executor,  administrator,  or  legatee  of  a  deceased  shareholder,  or  any  husband  of  a 
female  shareholder,  shall  transfer  or  assign  any  share  vested  in  him  in  any  such 
capacity,  or  shall  become  a  proprietor  in  respect  of  such  share  as  hereinafter  men- 
tioned, or  receive  any  dividend  or  bonus  in  respect  thereof,  he  shall  leave  for  inspection 
at  the  office  of  the  Company  the  probate  of  the  will,  letters  of  administration,  deed, 
or  certificate  of  marriage,  or  other  instrument  under  which  he  shall  claim  to  be  entitled 
thereto ;  but  such  instrument  shall  not  implicate  or  be  considered  to  implicate  the 
Company  with  notice  of  any  trusts  or  of  any  other  matter  than  the  legal  title  of  the 
persons  claiming  such  shares." 

Clause  100.  "That  the  husband  of  any  female  shareholder  or  the  representative 
of  any  shareholder,  whether  executors,  administrators,  legatees,  trustees,  guardians, 
committees,  assignees  under  bankruptcy  or  insolvency  or  otherwise,  shall  not  as  such, 
or  by  receiving  any  dividend  or  bonus,  become  a  partner  in  the  Company,  or  be  entitled 
to  exercise  any  right  or  power  in  the  affairs  thereof ;  but  every  such  person  shall 
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of  construction ;  and  if  the  effect  of  the  instrument,  taken  altogether,  is  to  make  the 
personal  representatives  of  deceased  shareholders  liable,  the  declaration  is  correctly 
framed.  If  the  executor  chooses  to  take  to  the  shares,  he  must  execute  the  deed,  and 
so  become  bound  in  his  own  right,  in  which  case  he  would  be  personally  liable  ;  but 
until  he  has  done  so,  he  is  only  responsible  out  of  the  assets,  and  might  plead  plene 
administravit.]  If  the  declaration  had  not  contained  the  words  "  or  their  executors," 
it  would  have  been  open  to  demurrer  ;  and  that  shews  that  the  introduction  of  them 
is  a  variance.  [Parke,  B.  The  64th  clause,  which  enables  the  directors  to  make  the 
calls  upon  shareholders,  provides  for  notice  to  the  shareholder  "or  his  legal  repre- 
sentative." There  can  be  no  doubt  that  the  personal  representatives  of  a  deceased 
shareholder  are  bound  by  any  call  made  after  his  death.  As  soon  as  a  shareholder 
signs  the  deed,  he  contracts  to  pay  the  amount  of  his  shares,  and  that  is  an  obligation 
which  binds  his  personal  estate.]  At  all  events,  the  defendant  is  entitled  to  retain 
the  verdict  on  the  third  plea,  which  traverses  the  allegation  that  the  call  was  made 
whilst  the  defendant  was  a  shareholder  and  proprietor.  [Parke,  B.  That  only  means 
that  the  defendant  was  a  shareholder  as  executrix,  not  a  shareholder  in  the  ordinary 
sense,  which  she  could  not  be  until  she  signed  the  deed.]  The  executor  of  a  deceased 
shareholder  does  not  as  such  become  a  partner,  nor  is  he  entitled  to  vote  or  exercise 
any  light  in  the  affairs  of  the  Company,  unless  the  directors  choose  to  admit  him  as  a 
shareholder.  Can  it  then  have  [857]  been  intended  that  he  should  nevertheless  be 
liable  for  calls?     [They  referred  to  the  100th,  101st,  102nd,  and  103rd  clauses.] 

Secondl}',  the  memorial  is  defective,  inasmuch  as  it  does  not  state  the  residence 
of  the  secretary.     The  16th  section  of  the  4  &  5  Vict.  c.  xeiii.,(a)  "  for  regulating  legal 

be  at  liberty  to  dispose  of  such  shares  in  manner  and  subject  to  the  provisions  herein 
contained." 

Clause  101.  "That  the  husband  of  any  female  shareholder,  or  any  such  executors, 
administrators,  legatees,  trustees,  guardians,  committees,  or  assignees,  who  shall  be 
desirous  of  becoming  a  proprietor  or  proprietors  in  respect  of  the  share  or  shares  of 
his  wife  or  of  the  persons  whom  they  represent,  shall  give  notice  in  writing  of  such 
desire  to  the  board  of  directors  (in  manner  mentioned  with  regard  to  the  sale  of 
shares),  and  on  the  approval  of  the  directors,  they  may  become  shareholders  in  respect 
of  such  share  or  shares,  and  have  the  same  transferred  accordingly." 

Clause  102  enacts,  "That  the  husband,  or  such  representative  as  aforesaid  of  any 
shareholdei'  who  shall  not,  under  the  provisions  lastly  hereinbefore  contained,  become 
members  of  the  Company  in  respect  of  the  shares  vested  in  him  in  such  capacity, 
shall  not  be  entitled  to  any  dividend  which  shall  become  due  after  his  title  to  such 
shares  shall  have  accrued  ;  but  such  dividends  shall,  till  some  person  shall  have  become 
a  member  of  the  Company  in  respect  of  the  same  shares,  remain  in  suspense,  and  shall 
be  paid  to  such  new  member,  on  demand  thereof ;  and  the  same  shall  be  payable 
without  interest;  and  every  transfer  thereof  shall  carry  with  it  the  proBts  and  share 
of  capital  and  sur]ilus  or  guarantee  fund,  in  respect  of  the  shares  transferred,  so  as  to 
close  all  the  right  and  interest  of  the  party  or  parties  making  such  transfer  in  respect 
of  such  transferred  shares." 

Clause  103.  "  That  every  person  who  shall  become  entitled  to  any  share  by  transfer 
thereof,  under  the  provisions  hereinbefore  contained,  shall,  as  to  all  duties,  obligations, 
claims,  and  demands  in  respect  of  such  share,  be  liable  as  a  proprietor  in  the  Company, 
if  a  purchaser,  from  the  time  of  such  transfer,  and  if  the  husband,  executor,  or  other 
legal  representative  of  shareholder,  then  from  the  time  when  his  title  as  such  shall 
have  first  accrued  ;  but  as  to  all  profits,  rights,  privileges,  benefits,  and  advantages  in 
respect  of  such  share,  such  person  shall  not  be  considered  a  shareholder  in  respect  of 
the  same  until  he  shall  have  executed  the  deed  of  settlement  or  a  duplicate  thereof, 
or  a  deed  of  accession  thereto  :  Provided  always,  that  every  such  person  who  shall 
previously  have  executed  the  deed  of  settlement  and  be  a  member  of  the  Company 
in  respect  of  any  other  shares,  shall  for  all  purposes  be  considered  a  member  in  respect 
of  any  other  shares  to  which  he  may  afterwards  become  entitled  as  aforesaid,  from 
the  time  when  his  title  to  such  shares  shall  first  accrue  ;  and  it  shall  not  be 
necessary  for  him  again  to  execute  the  deed  of  settlement  or  a  certificate  thereof,  or 
to  execute  any  deed  of  accession  thereto." 

(a)  Enacts,  "That,  within  three  months  after  the  passing  of  this  Act,  the  Company 
shall  cause  to  be  inrolled  in  the  High  Court  of  Chancery  a  memorial  verified  as  herein- 
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proceedings  by  or  a£,'aii)st  the  Neptune  Marine  Insurance  Company,"  requires  a 
memorial  to  be  inroUed  "  of  the  names,  residences,  and  descriptions  of  the  directors, 
secretary,  and  shareholders;"  and  the  20th  section  declares,  "that,  until  the  first 
memorial  shall  have  been  dulv  inroUed  in  manner  by  that  Act  directed,  no  action  or 
other  proceedinsj  by  or  against  the  Company  shall  be  commenced  or  prosecuted  under 
the  authority  of  that  Act."  It  is  important  that  the  public  should  know  the  residences 
of  all  the  naembers  of  the  Company,  especially  those  of  the  shareholders;  for  if  the 
plaintiff  failed  in  this  action,  the  defendant  would  have  judgment  for  his  costs,  which 
by  the  8th  section  might  "be  lawfully  executed  against  the  estate,  funds,  and  property 
of  the  Company,  and  upon  the  person,  estate,  funds,  and  property  of  every  shareholder 
thereof,  as  if  everv  individual  shareholder  had  been  by  name  a  [858]  party  to  such 
proceedings."  If  the  defendant  had  applied  to  a  Judge  for  an  order  on  the  plaintiff 
to  state  the  residence  omitted  in  the  memorial,  the  answer  to  such  application  would 
have  been,  either  that  the  memorial  contained  a  sufficient  statement  of  the  residence, 
or,  if  not,  that  the  plaintiff  was  not  entitled  to  sue  on  behalf  of  the  Company. 

Martin,  Shee,  Serjt.,  and  G.  Rochfort  Clarke,  in  support  of  the  plamtift  s  rule. 
The  legal  effect  of  this  deed  is  to  bind  the  personal  representatives  of  shareholders. 
If  the  defendant's  argument  were  correct,  the  capital  of  the  Company  would,  on  the 
death  of  each  shareholder,  be  reduced  bv  the  amount  of  his  liability  for  calls,     ihe 
99th,  100th,  101st,  and   102nd  clauses  remove  all  doubt,  for  they  enable  executors  to 
exhibit  the  probate  and  receive  the  diviflends  of  the  deceased  shareholder ;  and  if  so, 
thev  must  be  liable  for  calls.     [Pollock,  C.  B.     We  are  all  agreed  on  that  point.J 
Then,   with    respect  to   the    memorial— the   question   is,   whether  the   inrolment  in 
pursuance  of  the   4  &  5   Vict.  c.   xciii.  s.    16,  is  directory   merely,  or  a  condition 
precedent  to  the  Company's  right  to  sue  by  their  public  officer.     The  case  of  Armitage 
v.  Hamer  (3  B.  &  Ad.  793)  shews  that  it  is  only  directory.     There  it  was  held,  that 
the  right  of  a  banking  copartnership,  under  the  7  Geo.  4,  c.  46,  to  sue  by  its  public 
officer,  was  not  defeated  bv  the  omission  in  the  return  to  the  Stamp-office  of  the  places 
of  abode  of  one  or  more  partners.     [Parke,  B.     If  in  this  case  the  Company  are  bound 
at  their  peril  to  state  a  place  of  residence,  they  would  not  be  protected  though  a 
subscriber  gave  a  wrong  residence.     That  is  a  strong  argument  for  adopting  the 
construction  which   Lord  Tenterden   put  upon  that  statute.]     The  meaning  of   the 
enactment  is,  that  the  residence  is  to  be  stated  where  the  party  has  a  fixed  '■<^^"^|"^^- 
According  to  the  argument  on  the  other  side,  if  the  most  trifling  mistake  had  [859] 
occurred  in  stating  the  name  or  residence  of  a  shareholder,  the  Company  would  be 
disabled  from  suing  under  the  i  &  o  Vict.  c.  xciii.     The  18th  section  requires  the 
memorial  to  be  in  the  form  or  to  the  effect  expressed  in  the  schedule,  and   that 
mentions  the  names  only ;  and  not  the  residences,  of  the  shareholders      [They  also 
cited  TIte  Soulhampton  Dock  Comi)any  v.  Itichards  (1  M.  &  G.  448).] 

Martin,  Shee,  Serjt.,  and  G.  Rochfort  Clarke,  then  shewed  cause  against  the 
defendant's  rule  to  enter  a  verdict  for  him  on  the  second  issue.  The  directors  had 
authority  to  make  the  call  in  question  at  the  board  meeting  of  Tuesday,  the  11th  of 
April,  1848.  By  the  34th  clause,  the  directors  are  to  meet  one  day  in  each  week,  and 
on  such  other  days  as  they  may  think  necessary.  Consequently,  it  was  competent 
for  them  to  call  a  meeting  for  special  purposes  on  the  Tuesday.  This  was  not  an 
extraordinary  meeting,  and  therefore  it  was  not  necessary  that  the  notice  should 
specify  the  purpose  of  it.  Besides,  the  only  point  in  issue  is,  whether  the  directors 
at  that  meeting  did  or  did  not  make  the  call ;  and  it  was  proved  that  they  did. 

M.  Chambers,  Peacock,  and  J.  Wilde,  in  support  of  the  defendant's  rule.     Ihe 

after  mentioned,  of  the  names,  residences,  and  descriptions  of  the  directors  and 
secreUry  for  the  time  being  of  the  Company,  and  of  the  shareholders  thereof ;  and 
when  any  new  director  or  secretary  shall  be  appointed,  the  Company  shall,  within 
three  months  from  the  happening  of  such  event,  cause  to  be  in  like  manner  inrolled 
a  memorial  of  the  name,  residence,  and  description  of  every  such  new  director  or 
secretary,  specifying  in  whose  places  they  shall  respectively  have  been  appointed  ;  and 
when  any  persons  shall  cease  to  be  shareholders  of  the  Company,  or  when  any  other 
persons  shall  be  admitted  as  shareholders  of  the  Company,  the  Company  shall,  within 
three  months  from  the  happening  of  such  event,  cause  to  be  inroUed  in  like  manner 
a  memorial  of  the  name,  residence,  and  description  of  every  person  so  ceasing  to  be  a 
shareholder  of  the  Company,  and  of  every  person  so  admitted  to  be  a  member  thereof.' 
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defendant  is  entitled  to  have  the  verdict  entered  for  her  upon  the  thiid  issue.  The 
issue  which  the  second  plea  raises  is,  whether'  the  said  directors  of  the  Company  did 
or  did  not  duly  make  the  call  in  accordance  with  the  provisions  of  the  deed.  The 
defendant,  thei'efore,  contends  that  the  directors  did  not  duly  make  a  call.  Now  the 
directors  who  professed  to  make  this  call  were  not  a  duly  constituted  board  of 
directors  according  to  the  provisions  of  the  deed,  and  so  they  were  not  empowei'cd 
to  make  the  call,  and  therefore  it  was  not  duly  made.  [Parke,  B.  The  allegation, 
that  the  board  [860]  of  directors  was  duly  constituted,  is  not  traversed.  That 
averment  is  independent  of  the  allegation  that  the  call  was  made.  This  is  analogous 
to  the  case  of  an  averment  of  A.  B.  being  seised  in  fee,  and,  being  so  seised,  that  he 
demised.  There  the  allegation  of  the  seisin  is  independent  of  that  of  the  demise  ; 
and,  un'ess  the  former  be  distinctly  traversed,  it  is  admitted  by  the  pleadings.  In 
the  case  of  Coolcc  v.  Blake  (1  Exch.  220),  the  question  underwent  much  considei'ation. 
Piatt,  B.  The  allegations  that  the  meeting  was  duly  assembled,  and  that  the  call 
was  duly  made,  are  surely  distinct,  and  might  each  be  made  the  subject-matter  of  a 
sepaiate  traverse.]  The  plea  puts  in  issue  the  whole  of  the  allegations,  which  con- 
stitute one  single  point.  The  concluding  words  of  the  plea,  "  modo  et  forma,"  put  in 
issue  place  and  time,  when  material.  They  are  material  here.  The  averment  in  the 
declaration  is,  that  the  meeting  was  duly  assembled,  and  competent  to  make  a  call,  and 
so  being  competent  to  make  the  call,  that  a  call  was  then  duly  made.  It  would  be 
necessary  for  the  plaintifl's,  in  support  of  this  issue,  to  shew  that  the  call  was  made  at 
that  particular  meeting.  [Parke,  B.,  referred  to  Cov-Ushnw  v.  Ulwsli/n{l  G.  &  J.  4y),  and 
Bonzi  V.  Stewart  (4  M.  &  G.  295).  Alderson,  B.  The  point  which  was  i-aised  by  the 
defendant's  counsel  at  the  trial  upon  this  issue  was,  whether  the  meeting  at  which  the 
call  in  question  was  made  was  an  extraordinary  meeting.  The  defendant's  counsel 
contended  that  it  was,  and  that  being  so,  the  notice  was  not  good  ;  that  the  words 
"special  business,"  contained  in  the  heading  to  the  notice,  did  not  sufficiently  state 
"  the  purpose  thereof."]  Upon  the  evidence  it  appeared  that  the  meeting  of  the 
11th  of  April  was  an  extraordinary  meeting.  There  are  three  different  kinds  of 
meetings,  viz.  ordinary,  special,  and  extraordinary.  The  secretary  called  it  an  extra- 
ordinaiy  meeting.  [Alderson,  B.  He  said  it  [861]  was  not  an  ordinary  one,  but  not 
an  expressly  extraordinary  one.]  The  secretary  was  the  person  who  sent  the  notice. 
This  meeting  was  not  convened  for  a  day  upon  which  oi'dinary  meetings  were  to  be 
held.  [Parke,  B.  It  appears  by  the  minute,  that  the  meeting  was  an  adjournment 
of  a  prior  meeting.]  In  that  case  there  would  have  been  no  necessity  for  the  notice  ; 
and  every  director  was  summoned  to  attend.  If  this  had  been  an  adjourned  meeting, 
the  minutes  ought  so  to  have  been  headed.  It  may,  therefore,  reasonably  be  con- 
cluded from  all  the  circumstances,  that  the  meeting  was  an  extraordinary  one.  That 
being  so,  the  notice  was  clearly  insufficient.  That  the  summons  ought  distinctly  to 
state  the  object  and  purposes  of  the  meeting,  appears  from  the  judgment  of  the  Court 
in  Hex  v.  Carlisle  (1  Str.  384). 

Pollock,  C.  B.  I  am  of  opinion  that  the  plaintift''s  rule  ought  to  be  made  absolute, 
and  that  the  defendant's  rule  ought  to  be  discharged.  I  will  in  the  fiist  place  give 
my  opinion  upon  the  question  which  has  been  last  discussed,  and  I  will  shortly  state 
the  reasons  why  I  think  the  verdict  entered  for  the  plaintiff  upon  the  second  issue 
ought  to  stand.  Two  answer's  were  given  to  the  objections  r'aised  by  the  defendant 
under  that  issue  :  first,  that  the  averment  of  the  meeting  being  a  meeting  properly 
constituted  was  admitted,  inasmuch  as  it  was  not  traver'sed  ;  and  secondly,  that,  upon 
the  point  reserved  by  my  learned  Brother  at  the  tr'ial  for'  the  opinion  of  the  Coiu't, 
the  ver'dict  was  perfectly  r'ight.  With  r'espect  to  the  fir'st  poirrt,  I  must  owrr  that, 
before  I  heai'd  the  ar'gument  of  the  learned  counsel  on  the  part  of  the  defendarrt,  I 
entertained  a  very  str-ong  opinion  that  the  averment  was  so  made  in  the  declaration 
as  not  to  be  in  issue  under  the  plea,  and  therefore  that  it  was  admitted ;  but  I  am 
now  [862]  by  no  means  prepar'ed  to  adhere  to  that  opinion ;  the  argument  has  raised 
sufficient  doubt  in  my  mind  to  pr-event  me  from  making  that  matter  the  foundation 
of  mj'  judgmerrt.  But  the  first  question  is  not  open  to  us  upon  the  point  r'cservcd  ; 
for  the  true  question  is,  not  whether'  this  particular  meeting  was  so  assembled  urrder 
the  pr'ovisions  of  the  deed  as  to  possess  the  power  of  making  the  call,  but  whether  or 
not  it  was  an  extr-aor'dinary  meeting  ;  and,  supposing  it  to  have  been  such,  whether 
the  notice  sufficiently  stated  the  purpose  for  which  the  meeting  was  convened,  so  as 
to  give  it  that  power.     It  appears  to  me,  upon  the  evidence,  that  the  meeting  was  not 
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an  extraordinary  meeting,  but  that  it  was  clearly  an  adjourned  meeting ;  whicb, 
indeed,  was  admitted.  It  was  convened  by  the  directors  themselves.  It  is,  I  think, 
perfectly  clear  that  it  is  unnecessary  to  send  a  distinct  notice  to  every  member  for  an 
adjourned  meeting.  That  observation  disposes  of  the  effect  of  the  notice,  which,  it 
must  be  admitted,  did  not  summon  every  director.  But  if  every  director  was 
summoned  to  an  adjourned  meeting,  it  does  not  follow  as  a  matter  of  inference  that 
the  meeting  must  have  been  an  extraordinary  one,  which  was  one  of  the  principal 
arguments  of  the  defendant's  counsel  in  support  of  its  being  so.  It  was  contended 
that  the  mode  of  summoning  the  meeting  was  most  important,  as  indicatory  of  its 
character.  Admitting  that  to  be  true  in  many  cases,  that  argument  has  no  weight 
here,  since  the  meeting  was  not  in  fact  then  convened,  but  was  merely  an  adjourned 
meeting.  What,  then,  is  the  fair  inference  to  be  drawn  as  to  its  character  from  what 
took  place  at  it?  Looking  at  the  minutes,  I  have  no  doubt  that  this  meeting 
originated  with  the  directors  themselves,  and  was  not  summoned  by  one  of  that  body 
as  an  extraordinary  meeting,  at  twenty -four  hours'  notice.  I  am  therefore  of  opinion, 
that  it  was  either  a  special  meeting  or  one  of  the  ordinary  meetings,  assembled,  for 
some  reason  or  other,  [863]  upon  a  Tuesday  instead  of  upon  a  Wednesday,  in  either 
of  which  latter  cases  the  statement  of  the  special  purpose  for  which  it  was  to  meet  was 
unnecessary;  and  the  meeting  of  the  board  of  directors  was  fully  competent  to  make 
the  call  which  in  point  of  fact  was  then  made.  These  observations  entirely  dispose  of 
the  defendant's  rule. 

I  shall  very  briefly  discuss  the  considerations  affecting  the  plaintifl's  rule  to  enter 
the  verdict  upon  the  first,  third,  and  seventh  issues.  The  first  question  has  reference 
to  a  supposed  variance  between  the  deed  as  set  out  in  the  declaration,  and  the  deed 
given  iu  evidence,  the  defendant  contending  that  she  was  entitled  to  the  verdict  on 
the  plea  of  non  est  factum,  as  the  deed  set  out  professed  to  bind  the  executors,  whereas 
the  deed  itself  made  no  mention  of  them.  The  simple  and  clear  answer  is,  that  the 
deed  may  be  set  out  according  to  its  legal  effect,  and  that,  although  executors  are  not 
expressly  named,  in  point  of  law  they  are  l)0und.     There  is,  therefore,  no  variance. 

The  next  question,  arising  upon  the  third  issue,  turns  upon  the  meaning  of  the 
third  plea,  which  states  that  the  said  call  was  not  so  made  whilst  the  defendant  was 
a  shareholder  and  proprietor  of  the  said  shares  in  the  capital  of  the  said  Company, 
as  such  executrix.  Now,  it  is  sufficient  to  say,  that  the  averment  to  which  the  plea 
is  directed,  either  in  its  present  form,  or  as  it  would  be  if  amended,  is  literally  pioved. 
In  one  sense  the  executors,  the  representatives  of  the  testator,  were  the  shareholders 
and  proprietors  of  the  shares.  They  may  not,  indeed,  have  been  members  of  the 
Company,  but  they  certainly  were  proprietors  of  the  shares  as  part  of  the  estate  of 
the  deceased.  Any  error  in  the  statement  of  their  interest  and  title  in  the  declara- 
tion might  have  been  amended. 

The  la.st  question  h.is  reference  to  the  seventh  issue.  No  doubt  the  clause  in  the 
Act  requires  the  name,  residence,  and  description  of  ejich  director  to  be  stated  in  the 
[864]  memorial.  The  schedule  requires  nothing  more  than  a  verification  of  the  name ; 
at  the  same  time  the  form  of  it,  namely,  "A.  B.,  of  ,"  would  lead  to  the 

supposition  that  the  legislature  intended  some  statement  of  the  person's  residence,  or 
that  some  kind  of  reference  should  be  given,  so  as  to  aHbrd  him  the  means  of  duly 
receiving  notices.  It  appears  to  me,  that,  according  to  the  intention  of  the  Act,  the 
memorial  need  only  contain  the  names,  residences,  and  descriptions  of  the  shareholders 
as  known  to  the  person  who  inrolled  it.  It  certainly  cannot  be  contended,  that,  at 
the  peril  of  making  all  the  proceedings  void,  the  residence  of  every  member  must  be 
known  to  the  secretary,  and  that  every  member  must  have  stated  where  his  true 
residence  was  at  the  time  the  memorial  was  made,  or  at  the  time  he  was  described  in 
the  document  from  which  the  memorial  might  be  composed.  I  quite  ai;ree  with  what 
fell  from  Lord  Tenterden  in  Armilage  v.  Haimr,  that  the  memorial  is  sufficient  if  it 
correctly  state  the  fact  according  to  the  entry  which  the  Company  may  have  of  the 
party  who  is  to  be  the  subject  of  the  memorial.  To  hold  the  opposite  doctrine  would 
lead  to  infinite  mischief  ;  for,  should  any  mistake  be  made  in  the  name,  the  memorial 
and  all  the  proceedings  would  be  void.  The  plaintiff,  therefore,  was  also  entitled  to 
succeed  upon  that  issue,  and  consequently  upon  all  the  issues  in  the  cause. 

Parke,  B.  I  am  of  the  same  opinion.  The  first  question  turns  on  the  plea  of 
non  est  factum.  [His  Lordship,  after  stating  the  averment  in  the  declaration,  and 
the  covenant  in  the  deed,  as  to  the  power  of  the  directors  to   make  calls  upon  the 
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sharehuldei's,  proceeded  :] — The  question  is,  as  to  the  legal  effect  of  this  covenant  in 
the  deed  ;  whether  it  merely  obliges  the  person  who  subscribes  the  deed  to  pay  the 
amount  of  his  call,  or  whether,  in  case  of  his  decease,  and  a  call  being  made,  his 
executor  becomes  bound.  Now  I  am  of  opinion  that,  according  to  the  terms  of  this 
particular  [865]  covenant,  taken  with  the  others  in  the  deed,  the  executors  of  every 
subscriber  are  bound  on  a  call  being  made  upon  them.  The  declaration,  therefore, 
sets  out  this  covenant  according  to  its  true  legal  effect.  No  proposition  in  law  is 
clearer  than  that,  as  a  general  rule,  the  executor  represents  the  person  of  his  testator 
with  respect  to  all  his  rights  and  liabilities  upon  all  his  contracts.  There  aie  two 
cases  which  put  this  in  a  very  striking  point  of  view,  and  one  of  them  very  nearly 
approaches  the  present.  The  first  is  that  of  Ihjde  v.  Skinner  (2  P.  Wms.  196),  before 
Lord  Macclesfield  ;  "  Skinner,  possessed  of  a  long  term  for  years  of  a  house  in  Enfield, 
with  the  appurtenances,  leased  the  same  to  the  plaintiff's  testator  Hyde  for  five  yeai's, 
and  covenanted  for  himself  and  his  executors  to  renew  the  lease  at  the  same  rent  and  on 
the  same  covenants,  upon  the  lequest  of  H\'de  within  the  term,  iriyde  the  lessee  died 
within  the  term,  having  laid  out  a  considerable  sum  of  money  in  improving  the  premises, 
and  the  executois  within  the  term  requested  the  defendant,  the  lessor,  to  make  a  new 
lease  to  them  for  fifty  years,  at  the  old  rent,"  which  he  would  not  do.  And  Lord 
Chancellor  Macclesfield  there  said:  "The  executors  of  every  person  are  implied  in 
himself,  and  bound  without  naming,  and  the  meaning  of  this  covenant  was  to  the  end 
the  lessee  might  be  reimbursed  the  money  which  he  had  laid  out  in  the  improvement 
of  the  premises  ;  for  which  reason  it  is  immaterial  whether  the  testator  or  the  executors 
require  the  renewal  of  the  lease  :  it  need  not  be  personal."  That  was  a  case  where 
the  request  was  to  be  by  the  lessee  ;  but,  looking  at  the  nature  of  the  thing,  it  was 
held  that  the  executoi-  and  the  lessee  were  precisely  in  the  same  position.  The  other  case, 
which  closely  resembles  the  present,  is  that  of  llarwood  v.  HiUiard  (2  Mod.  268),  where 
it  was  held  that  if  A.  agree  for  himself  and  his  executors,  to  pay  B.  his  proportion  of 
the  money  that  lands  shall  sell  for  less  than  such  a  sum,  so  as  B.  [866]  give  him  notice 
in  writing  of  the  said  sale,  this  amounts  to  a  covenant,  on  which  the  executor  of  A., 
having  notice  of  the  sale,  is  liable  to  an  action  for  a  breach  of  the  contract,  although 
no  notice  was  given  to  his  testator.  There  the  declaration  stated,  that  A.  was  to  pay 
back,  in  case  notice  was  given  to  him  or  his  executors  or  administiators.  It  was 
objected,  that  there  was  a  variance,  as  the  deed  alleged  only  that  notice  was  given  to 
the  defendant.  The  answer  to  that  objection  was,  "that  the  executor  doth  represent 
the  person  of  the  testator;  and  that,  though  this  covenant  was  to  give  notice  to  the 
testator,  yet,  if  the  declaration  had  been  of  a  covenant  to  give  notice  to  him,  his 
executors,  administrators,  &c.,  that  it  had  been  no  material  variance  so  as  to  prejudice 
the  action  of  the  plaintiff',  because  it  is  no  more  than  what  the  law  implies."  The 
Chief  Justice  said  the  variance  was  material ;  afterwai'ds,  the  whole  Court,  in  the 
succeeding  Hilary  Term,  agreed  it  to  be  otherwise,  because  the  covenant  was  in  interest 
and  charge,  and  so  the  executor  is  bound  to  pay  ;  and  therefoie  it  is  necessary  that  he 
should  have  notice.  In  that  case,  therefore,  it  was  held  that,  upon  a  personal  demand, 
the  executors  might  have  the  benefit  of  the  contract,  as  it  was  concerning  the  testator's 
estate.  The  executors  are  in  truth  contained  in  the  person  of  the  testator,  with  respect 
to  all  his  contracts,  except,  indeed,  in  the  case  of  a  personal  contract,  that  is,  a  contract 
depending  on  personal  skill,  in  which  is  always  implied  the  condition  that  the  person 
is  not  prevented  by  the  act  of  God  from  completing  the  work.  That  condition  is 
peculiar  to  personal  contracts.  According,  then,  to  the  authority  of  these  cases,  such 
a  covenant  ought  to  be  pleaded  as  a  covenant  to  pay  on  demand,  made  upon  the 
defendant,  his  executors  and  administrators.  Does  the  language  of  the  deed,  by  the 
use  of  the  term  "shareholder"  make  any  difl'ei'ence?  It  was  argued,  and  with  much 
ingenuity,  that,  according  to  the  true  meaning  of  the  deed,  neither  the  executor,  nor 
indeed  any  one,  is  [867]  bound  to  pay,  unless  a  call  was  made  upon  him  whilst  he 
was  a  shareholder ;  that  the  executor  may  become  a  shareholder  afterwards,  if  approved 
of  by  the  directors  ;  that  he  might  either  become  a  shareholder  or  dispose  of  the  shares 
to  some  one  else,  to  be  approved  of  by  them  ;  and  that,  in  case  they  did  approve  of 
him,  such  person  would  become  a  shareholder.  It  is  argued,  that  if  an  executor  is 
liable  to  pay  the  amount  of  calls  made  upon  him,  he  gets  no  equivalent,  but  the  mere 
right  to  require  the  directoi-s  at  their  option  to  accept  him  as  a  partner.  If  that  were 
the  true  practical  efTect  of  this  deed,  all  that  could  be  said  is,  that  the  testator  has 
made  a  very  bad  bargain.     But  it  is  well  known  that  these  clauses  were  originally 
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intioJiiced  to  evade  the  Bubble  Act  (6  Geo.  1,  c.  IS,  s.  18),  by  giving  to  the  directors 
a  control  over  the  transfer  of  the  shares.  The  terms  are  still  continued  in  the  deeds 
of  joint-stock  companies,  although  that  Act  is  repealed  (6  Geo.  4,  c.  91).  In  practice, 
however,  the  directors  do  not  ever  make  any  objection  to  the  introduction  of  the 
executor,  or  of  a  third  person  to  whom  the  executor  may  please  to  sell  his  shares,  and 
therefore  no  practical  difficulty  or  inconvenience  arises  from  it.  On  the  other  hand, 
it  is  perfectly  clear,  that,  according  to  this  deed,  as  soon  as  the  partner  is  adopted  by 
the  directors,  or  the  executor  himself  becomes  a  partner,  he  is  also  entitled  to  all  the 
intermediate  profits.  Such  a  rule  would  be  very  unreasonable,  if  the  executor  were 
not  in  the  meantime  liable  to  pay  the  calls.  The  argument  then  would  be,  that  the 
testator  whilst  he  was  a  shareholder,  and  during  his  lifetime,  was  liable  to  pay  the 
calls  ;  but  the  executor,  at  a  considerable  period  of  time  afterwards,  would  have  a  right 
to  come  in  as  a  partner,  and  claim  all  the  intermediate  profits,  and  yet  not  be  liable 
to  pay  the  calls.  I  therefore  think  that  this  is  a  covenant  by  the  testator  to  pay 
a  sum  certain  at  a  future  time,  which  unquestionably  [868]  binds  the  executor  to  ])ay 
out  of  the  assets  at  the  particular  time.  The  deed  itself  leads  me  to  the  same  conclusion, 
for  it  contains  a  provision  that  the  calls  are  to  be  paid  within  a  given  time,  either  by 
notice  to  the  party  or  to  the  executor.  It  is  very  true  that  an  executor  cannot  become 
an  actual  partner  in  the  concern,  or  be  entitled  under  any  new  contract  to  the  benefit 
of  it,  unless  he  has  accepted  the  shares  and  agreed  to  become  a  partner,  and  is  inrolled 
and  executes  the  deed  as  such  ;  but  the  shares  are  vested  in  him,  and  in  some  sense 
he  is  a  shareholder,  although  not  in  the  complete  sense,  so  as  to  be  entitled  to  all  the 
profits,  or  liable  in  his  own  person  to  all  the  subsequent  responsibility.  I  am,  there- 
fore, of  opinion  that  the  rule  ought  to  be  absolute  to  enter  a  verdict  on  that  issue  for 
the  plaintiff. 

The  next  question  arises  on  the  issue,  whether  the  call  was  made  during  the  time 
that  the  defendant  was  a  shareholder  as  executor ;  and  I  think  it  was.  Until  he 
became  a  shareholder  in  his  own  right,  in  some  sense  he  may  be  said  to  be  a  shareholder 
as  executor ;  aud  the  allegation  is  confined  to  that.  The  call  is  made  during  the  time 
when  he  possessed  a  vested  interest  in  the  shares,  although,  in  the  primary  and  strict 
signification  of  the  word,  he  was  not  a  shareholder.  I  therefore  think  this  issue  ought 
to  be  found  for  the  plaintiff'. 

The  next  question  arises  upon  the  issue,  whether  there  was  a  proper  memorial 
inrolled,  as  required  by  the  statute.  Whether  this  plea  is  good  is  not  the  question, 
though  I  am  clearly  of  opinion  that  it  is  not,  since  it  is  impo.ssible  to  suppose  that  the 
Company,  which  may  consist  of  very  many  members,  is  to  be  defeated  of  its  lights 
where  the  description  of  one  of  the  persons  as  shareholder  may  turn  out  to  be  incor- 
rect. But  the  question  is  not  whether  the  plaintiff'  would  be  entitled  to  judgment 
non  obstante  veredicto,  but  whether  the  plea  was  supported  by  the  evidence.  The 
memorial  was  produced,  and  by  the  Act  under  which  [869]  this  Company  was  inrolled, 
the  inrolment  is  to  take  place  upon  the  declaration  and  not  upon  the  affidavit  of  the 
secretary.  I  think  that  the  Act  does  not  require  more  than  that  the  secretary  should 
state  what  is  consistent  with  his  own  knowledge,  which  can  only  be  ascertained  by 
looking  at  the  description  of  the  parties  upon  the  register ;  and  if  it  contain  a  descrip- 
tion of  a  person  which  does  not  sta,te  his  place  of  abode,  still  the  memorial,  if  it  contain 
the  same  description,  is  sufficient  within  the  meaning  of  the  Act.  That  is  the  case 
here,  for  no  place  of  abode  is  attached  to  the  name  of  Major-General  Robertson,  but 
merely  a  description  of  him  as  a  director  of  the  East  India  Company.  Very  probably 
that  alone  might  have  been  a  sufficient  description  ;  but  it  was  not  found  as  a  fact 
that  he  had  chambers  at  the  India  House,  and  that  he  was  always  to  be  found  there. 
I  am  thereof  of  opinion  that  the  verdict  ought  to  be  entered  on  the  last  issue  for  the 
plaintiff. 

The  remaining  question  does  not  depend  upon  whether  this  plea  puts  in  issue  all 
the  circumstances  necessary  to  give  the  meeting  the  power  to  make  the  call.  At  first 
I  entertained  a  strong  opinion  that  the  plea  did  not  put  them  in  issue;  and  that 
opinion  I  still  retain,  but  not  to  the  same  extent,  as  Mr.  Peacock's  argument  made  an 
impression  upon  me  ;  and  if  the  question  turned  upon  the  meaning  of  this  plea,  I 
should  wish  to  consider  it  more  minutely.  But  it  is  not  necessary  to  give  judgment 
upon  that  ground.  I  agree  in  opinion  with  my  Lord  on  the  point  reserved,  and  think 
that,  upon  the  facts,  the  meeting  was  not  an  extraordinary  meeting  within  the  terms 
of  the  deed.      If  the  meeting  fall  within  the  description  of  an  ordinary  or  special 


1470  WILLS    V.  MURRAY  4  EX.  870. 

meeting,  no  notice  is  neces-sary  ;  but  if  it  was  an  extraordinary  meeting,  a  notice 
specifying  the  purpose  is  necessary.  One  of  the  points  reserved  was,  whether  the 
notice  was  sufficient  within  the  meaning  of  the  34th  clause,  supposing  this  to  have 
been  an  extraoidinary  meeting.  In  that  case  it  is  clear  that  the  notice  would  be 
insufficient ;  and  [870]  therefoi'e  the  only  remaining  question  is,  whether,  upon  the 
evidence,  this  was  an  extraordinary  meeting,  called  by  the  secretary  of  his  own  head, 
or  by  a  director,  or  whethei'  it  was  appointed  by  the  directors.  I  entirely  concur  in 
the  opinion  formed  upon  that  question  by  my  Brother  Alderson  at  the  trial.  The 
evidence  is  of  two  descriptions.  First,  by  the  minute  of  the  11th  of  April,  reference 
is  made  to  the  meeting  of  the  7th  of  March  preceding.  From  that  minute,  it  is  quite 
clear  to  me  that  this  was  not  an  extraordinary  meeting,  but  merely  an  adjoui'nment 
of  the  prior  meeting  of  the  7th  of  March,  and  appointed  for  the  consideration  of  the 
general  business  of  the  Company.  On  the  other  hand,  there  is  the  letter  sent  by  the 
secretary,  stating  that  the  meeting  was  for  special  business.  We  have,  then,  to  set  otl' 
that  against  the  other  evidence  contained  in  the  minute.  The  fair  conclusion  is,  that 
the  act,  on  the  part  of  the  secretary,  was  an  unnecessary  one,  and  that  it  was  merely 
done  to  inform  the  directors  of  the  meeting  on  the  particular  day  ;  and  the  evidence 
does  not  necessarily  shew  or  even  satisfactorily  lead  me  to  the  conclusion  that  this  was 
an  extraordinary  meeting.  A  similar  course  was  pursued  in  the  case  of  Lorant  v. 
Scadding  (19  L.  J.  M.  C.  5),  in  the  Court  of  error,  which  underwent  much  discussion 
and  consideration.  The  efl'ect  of  that  case  is,  that  a  poor-rate  might  be  begun  at  one 
meeting  and  continued  and  ended  at  another,  when  the  meeting  was  adjourned  for  the 
purpose  of  taking  the  rate  into  consideration,  although,  at  the  time  the  rate  was  finally 
adopted,  notice  had  been  given  of  the  meeting,  which  notice  was  clearly  insufficient, 
and  could  not  justify  any  act  done  by  a  special  meeting.  That  notice  was  not  con- 
sidered to  affect  the  question  in  the  least  degree.  So  I  think  that  here  the  notice  is 
wholly  immaterial.  On  the  other  evidence,  it  must  be  consideied  as  a  meeting  of  the 
directois,  and  not  an  extraordinary  meeting,  and  consequently  it  [871]  did  not  lequire 
a  special  notice.     This  issue,  therefore,  was  properly  found  for  the  plaintifi'. 

Plait,  B.  I  am  of  the  same  opinion.  With  respect  to  the  question  of  variance, 
it  appeals  to  me  that  the  pleader  has  merely  stated  in  extenso  the  legal  effect  of  the 
deed  ;  and  therefoi'e  that  the  objection  relied  upon  by  the  defendant  must  fail.  Then, 
as  to  the  question  raised  by  the  third  issue,  it  appears  to  me  that  the  proper  party  is 
stated  in  whom  the  legal  interest  with  respect  to  the  shares  existed  at  the  time  the 
call  was  made.  The  next  question  arises  upon  the  seventh  issue  ;  and  I  am  clearly 
of  opinion  that  the  inrolment  was  sufficient  within  the  meaning  of  the  Act  of  Parlia- 
ment in  question:  indeed,  that  a  contrary  decision  would  lead  to  most  inconvenient 
results.     The  plaintiff's  rule,  therefore,  ought  to  be  made  absolute. 

With  respect  to  the  rule  olitained  on  the  part  of  the  defendant,  I  am  of  opinion 
that,  upon  the  evidence,  the  meeting  in  question  was  not  an  extraordinary  meeting. 
It  may  be  observed,  that  although  the  seci'etaiy  said  it  was  not  an  ordinaiy  meeting, 
it  does  not  follow  that  it  was  such  a  meeting  as  that  which  the  defendant  contended 
it  was.  The  question  might  have  been  put  to  the  secretary  at  the  trial,  whether  or 
not  it  was  an  extraordinary  meeting  within  the  meaning  of  that  term  as  contained  in 
the  deed  ;  but  no  such  question  was  asked.  It  therefore  seems  to  me,  that  the  opinion 
which  my  Brother  Alderson  formed  at  the  trial,  in  holding  this  to  have  been  a  special 
meeting,  was  correct ;  and  consequently  the  defendant's  rule  must  be  discharged. 

Alderson,  B.  I  am  of  the  same  opinion.  At  the  trial  no  question  was  left  to 
the  jury,  the  entry  of  the  verdict  on  the  particular  issues  being  left  entirely  to  me. 
I  now  feel  satisfied  that  the  entrj'  I  directed  in  favour  of  the  defendant  upon  certain 
issues,  was  not  correct.  With  respect  to  the  first  issue,  raised  by  the  plea  of  non 
est  fac-[872]-tuni,  inasmuch  as  the  true  legal  effect  of  the  deed  is  that  the  shareholder 
and  his  executois  are  liable,  the  allegation  to  that  effect  in  the  declaration  was 
supported  by  the  deed,  and  consequently  there  was  no  variance  upon  the  first  issue. 

The  remaining  question  is,  whether  this  was  a  meeting  propeily  convened  ;  the 
objection  being,  that  the  notice  was  not  sufficient  to  constitute  the  meeting  for  the 
purpose  of  making  the  call.  It  appeared  by  the  terms  of  the  deed,  that  the  only 
meeting  for  which  the  purpose  is  required  to  be  stated  in  the  notice  is  an  extraordinary 
meeting  Now  there  was  some  evidence  tending  to  shew  that  this  was  an  extraordinary 
meeting,  since  the  directors  were  in  fact  summoned  ;  and  it  does  not  appear  that  such 
a  summons  was  necessary,  except  for  an  extraordinary  meeting.     This  fact,  however, 
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is  of  an  ambiguous  character,  since  a  notice  to  the  directors,  for  the  purpose  of 
reminding  them  of  the  business  for  which  they  are  to  be  assembled,  may  often  be 
desirable  as  a  matter  of  caution  ;  and  indeed,  in  Lorant  v.  Scaddiiuj  such  a  notice  was 
not  considered  as  binding  upon  the  parties.  On  the  other  hand,  I  thought  that  the 
summons  was  not  issued  by  the  secretary  himself,  for  he  stated  that  he  was  directed 
to  issue  it.  I  also  thought,  that  a  summons  by  one  of  the  directors  meant  properly  a 
summons  issued  directly  by  him,  in  his  own  individual  capacity  ;  and  I  therefore  came 
to  the  conclusion,  that  the  evidence  had  a  strong  tendency  to  shew  that  the  meeting 
was  not  an  extraordinary  meeting.  Now  the  meeting  itself  was  called  a  special 
meeting,  and  other  business  of  the  parties,  adjourned  from  a  former  meeting,  was 
then  transacted  at  it,  after  which  the  call  was  discussed.  It  appeared  also  that  a 
director  had  power  to  appoint  any  special  days  he  might  think  proper,  other  than  the 
ordinary  weekly  working  days,  for  the  discussion  of  such  business,  without  the  notice 
containing  any"  mention  of  such  purpose.  Under  these  circumstances,  I  thought 
[873]  that  the  more  reasonable  conclusion  was,  that  the  meeting  was  one  called  by 
all  the  directors,  or  one  of  them,  and  not  by  the  secretary,  and  I  therefore  directed 
the  second  issue  to  be  entered  for  the  plaintiff;  and  the  Court  are  now  of  opinion  that 
this  direction  was  correct. 
Eules  accordingly. 


Before  Alderson,  B.,  Sitting  Alone. 

Duck  r.  Barton.  Jan.  31,  1850. — The  affidavit  to  found  a  motion  for  a  suggestion 
to  deprive  a  plaintiff  of  costs,  under  the  County  Courts  Act,  9  &  10  Vict.  c.  9-5, 
s.  129,  must  allege  with  certainty  and  precision  that  the  plaintiff  did  not,  at  the 
time  of  the  commencement  of  the  action,  dwell  more  than  twenty  miles  from  the 
defendant. 

[S.  C.  1  L.  M.  &  P.  201 ;  19  L.  J.  Ex.  150.] 

In  this  case  a  rule  had  been  obtained,  calling  on  the  plaintiff  to  shew  cause  why  a 
suggestion  should  not  be  entered  upon  the  roll,  under  the  County  Courts  Act,  9  &  10 
Vict.  c.  95,  to  deprive  him  of  costs.  The  affidavit  of  the  defendant,  upon  which  the 
rule  had  been  obtained,  stated,  that,  "  before  and  at  the  time  this  action  was  brought, 
deponent  carried  on  his  business  of  &c.,  at  the  Saw  Mills,  York-road,  Lambeth,  within 
the  district  of  Southwark,  in  the  county  of  Surrey,  and  within  the  jurisdiction  of  the 
Southwark  County  Court,  holden  under  the  provisions  of  the  said  Act ;  and  that  the 
cause  of  action  arose  in  some  material  point  within  the  jurisdiction  of  the  County 
Court  of  Southwark  aforesaid  ;  and  that,  at  the  time  of  commencement  of  this  action, 
the  plaintiff  did  not  dwell  more  than  twenty  miles  from  deponent,  but  dwelt  within 
twenty  miles  of  this  deponent ;  that  the  plaintiff  then  dwelt  at  No.  S3,  in  the  London- 
road,  in  the  said  county  of  Surrey,  within  one  mile  of  the  York-road,  Lambeth,  afore- 
said,'and  within  the  jurisdiction  of  the  County  Court  of  Southwark.  The  affidavit 
then  proceeded  to  negative  the  other  exceptions  in  the  128th  section  of  the  Act, 
and  stated,  that  the  sum  for  which  the  action  was  brought,  and  which  was  recovered, 
was  under  201. 

[874]  J.  Pitt  Taylor  shewed  cause.  The  affidavit  is  not  sufficient.  The  defen- 
dant ought  clearly  to  bring  himself  within  the  exceptions  of  the  128th  section  of  the 
Act.  The  affidavit  does  not  distinctly  state,  that,  at  the  time  of  the  commencement 
of  the  action,  the  defendant  dwelt  within  twenty  miles  of  the  plaintiff.  The  case  of 
Peterson  v.  Daii'i  (6  C.  B.  235)  is  an  authority  that  the  affid;i,vit  is  bad  ;  for,  although 
the  Court  of  Common  Pleas  allowed  the  suggestion  to  be  entered,  it  was  afterwards 
held,  on  demurrer,  to  be  insufficient.  There  the  suggestion  was  under  the  London 
Local  Act,  10  &  11  Vict.  c.  Ixxi.,  and  the  affidavit  stated  that  the  plaintiff  did  not 
dwell  more  than  twenty  miles  from  the  place  where  the  defendant  carried  on  his 
business.  So,  in  Johnsm  v.  IFard  (7  C.  B.  868),  the  defendant's  affidavit,  which  stated 
"  that  the  plaintiff  did  not  dwell  more  than  twenty  miles  from  the  defendant,  but 
dwelt  within  twenty  miles  from  this  deponent,  that  is  to  say,  that  the  defendant  dwelt 
at  &c.,  (naming  the' place,)  and  wichin  twenty  miles  of  the  Marylebone  County  Court 
as  aforesaid,"  was  held  insufficient. 

Pearson,  contra.      The    affidavit  follows  the    terms    of    the  Act    with   sufficient 
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certainty,  and  is  therefore  good.  [Alderson,  B.  It  ought  to  follow  the  legal  effect 
of  the  statute,  in  clear  and  unambiguous  terras.  Perjury  could  not  be  assigned  upon 
this  affidavit.  Suppose  it  turned  out  that  the  defendant  dwelt  more  than  twenty 
miles  from  the  plaintiff,  that  is  to  say,  that  his  residence  was  more  than  that  distance, 
this  affidavit  would  not  support  a  charge  of  perjury  as  to  that  false  statement.]  The 
defendant  swears  that  the  plaintiff  might  have  sued  for  his  debt  in  the  Southwark 
County  Court. 

Alderson,  B.  I  think  that  this  rule  ought  to  be  discharged.  The  case  of 
Peterson  v.  Davis  is  a  direct  autho-[875]-ritv  upon  the  point.  If  that  case  were  wrong, 
which  I  do  not  think  it  is, — for  the  Court  adapted  a  very  plain  rule  there, — I  should 
feel  myself  bound  by  it.  The  Court  of  Common  Pleas  did  indeed  allow  the  suggestion 
to  be  entered,  and  I  was  at  first  disposed  to  grant  the  application  here  ;  but  then  it 
appears  by  the  report,  that  the  suggestion  was  held  to  be  bad  on  demurrer ;  so  that, 
in  the  present  case,  if  I  were  to  allow  the  suggestion  to  be  entered,  it  would  be  of  no 
avail,  and  would  only  lead  to  unnecessary  expense.  [Pearson.  The  parties  may 
desire  the  opinion  of  a  Court  of  error  upon  the  point.]  It  would  not  be  advisable  to 
adopt  such  a  course,  where  the  amount  in  dispute  is  of  so  trifling  a  character.  The 
rule  must  be  discharged. 

Kule  discharged. 

Grove  v.  Withers.  Jan.  24,  18.50. — To  a  declaration  in  case,  for  obstructing  the 
plaintiff's  right  to  get  clay  in  a  certain  close,  by  the  building  of  a  certain  wall 
and  fence  by  the  defendant,  the  defendant  pleaded,  as  to  so  much  as  related  to 
the  erection  of  the  wall  and  fence,  and  thereby  causing  the  said  obstruction,  that 
the  soil  upon  which  the  wall  was  erected  was  the  soil  and  freehold  of  the  defen- 
dant ;  that  the  wall  and  fence  were  ei-ected  upon  the  edge  and  boundary  of  the 
said  land  ;  and  that  the  clay,  in  and  under  the  land  whereon  the  wall  and  fence 
were  erected,  was  worked  out  and  exhausted.  The  plaintiff  replied  by  ti'aversing 
that  the  clay  was  worked  out  and  exhausted,  modo  et  forma  ;  and  he  also  new 
assigned  that  the  piece  of  land  in  which  the  plaintiff  had  such  right  abutted  on 
&c.,  (describing  the  abuttals  on  three  sides) ;  and  that  it  abutted  on  the  east  side 
of  the  plaintiff's  close  ;  and  that  the  wall  and  fence  were  erected  on  the  edge  and 
boundaiy  to  the  east  side,  and  upon  and  along  the  whole  of  the  east  side ;  and 
that  his  right  was  obstructed  in  other  paits  than  where  the  wall  and  fence  were 
erected  : — Held,  that  the  plea  was  bad  non  obstante  veredicto  ;  and,  on  special 
demurrer  to  the  new  assignment,  for  not  alleging  a  right  of  way  in  the  plaintitt' 
over  that  part  of  defendant's  close  on  which  the  wall  and  fence  were  erected,  that 
the  new  assignment  was  good. 

[S.  C.  19  L.  J.  Ex.  188.] 

Case.  The  declaration  stated,  that  before  and  at  the  times  of  the  committing  of 
the  grievances  next  hereinafter  mentioned,  the  plaintiff  was  inteiested  in  and  entitled 
to  the  right  and  profit  of  getting  and  woiking  up  into  bricks,  tiles,  quarries,  and  cress, 
for  his  the  plaintiff's  own  use  and  benefit,  the  clay  in,  upon,  and  under  a  certain  piece 
or  paicel  of  land,  being  part  of  a  certain  piece  of  land  called  or  known  by  the  name 
of  "The  Brick-kiln  Piece,"  until  the  clay  in  the  said  piece  or  parcel  of  ground  should 
be  worked  out  and  exhausted,  he  the  plaintiff  paying  the  [876]  sum  of  8d.  for  every 
thousand  of  bricks,  tiles,  quanles,  and  cress,  manufactured  and  made  from  the  clay 
to  be  gotten  from  the  said  piece  or  parcel  of  land ;  by  the  use,  exercise,  and  enjoy- 
ment of  which  said  right  and  profit  the  plaintiff,  before  the  committing  by  the  defen- 
dant of  the  said  grievances,  had  made,  and  at  the  time  of  the  committing  thereof  was 
making,  and,  but  for  the  committing  thereof,  would  have  continued  to  make  and  be 
still  making  and  acquiring  divers  great  gains,  profits,  emoluments,  and  advantages; 
nevertheless  the  plaintiff  says,  that  the  defendant  afterwards,  and  befoi'e  the  com- 
mencement of  this  suit,  wrongfully  and  injuriously  made,  erected,  and  built  in  and 
upon  the  said  piece  or  parcel  of  giound  in  which  he  the  plaintiff  so  had  such  right  and 
profit  as  aforesaid,  a  certain  wall  and  also  a  certain  wooden  fence,  and  also  put  and 
placed  therein  and  thereon  divers  large  quantities  of  earth,  bricks,  mortai-,  stands, 
wood,  soil,  and  rubbish,  namely,  five  hundred  tons  of  earth,  &c.  ;  and  thereby  and 
therewith  wrongfully  and  injuriously  wholly  prevented    and    hindered  tlie  plaintiff 
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from  in  am'  manner  using,  exercising,  or  enjoving  his  said  right  and  profit  The 
declaration  then  averred,  that  thechxy  was  not  yet  worked  out,  and  that  the  plaintiff 
was  damnified  by  reason  of  the  erection  of  the  wall  and  fence. 

The  defendant  pleaded,  secondly,  as  to  so  much  of  the  said  first  count  as  relates 
to  the  said  making,  erecting,  and  building,  keeping  and  continuing  in  and  upon 
the  said  piece  or  parcel  of  ground  therein  mentioned  the  said  wall  and  wooden  fence 
in  that  count  mentioned,  and  thereby  and  therewith  preventing  and  hindering  the 
plaintiff  from  using,  exercising,  or  enjoying,  his  said  right  and  profits,  that  the  said 
piece  or  parcel  of  ground  was  before  and  at  the  times  of  the  committinij  by  the  defen- 
dant of  the  said  supposed  grievances  hereinbefore  mentioned,  and  still  is  the  close 
soil  and  freehold  of  the  defendant ;  and  that  the  defendant  so  made,  erected  and 
built  the  said  wall  and  [877]  fence  in  the  said  first  count  mentioned,  upon  the' edge 
and  boundary  of  the  said  piece  or  parcel  of  ground,  on  one  side  thereof  only  and  not 
otherwise,  and  kept  and  continued  the  same  so  there  made,  erected,  and  built  from 
thence  hitherto;  and  further,  that  before  and  at  the  times  of  the  making  ere'ctincr 
and  building  of  the  said  wall  and  fence  in  and  upon  the  said  piece  or  parcel  of  land 
hereinbefore  mentioned,  the  clay  in,  upon,  and  under  the  parts  of  the  said  piece  or 
parcel  of  land  whereon  the  said  wall  and  fence  was  so  made,  erected,  and  built  as  herein- 
before mentioned,  was  wholly  worked  out  and  exhausted.  Verification.  The  plaintiff 
replied,  that  the  said  clay  in,  upon,  and  under  the  parts  of  the  said  piece  or  parcel  of 
land  whereon  the  said  wall  and  fence  was  so  made,  erected,  and  built,  as  in  the  said 
second  plea  alleged,  was  not  wholly  worked  out  or  exhausted,  modo  et  forma- 
concluding  to  the  country.  ' 

The  plaintiff  also  new  assigned  to  that  plea,  that  the  said  piece  or  parcel  of  land  in 
that  plea  mentioned,  was  a  piece  of  land  abutting  on  the  north  side  on  a  certain  close 
in  the  occupation  of  the  defendant;  and  the  new  assignment,  after  describinc  the 
abuttals  on  the  south  and  west,  stated,  that  on  the  east  side  it  abutted  on  a  eel-tain 
close,  being  during  all  the  time  last  aforesaid  in  the  possession  of  the  plaintiff-  and 
that  the  said  wall  and  fence  in  that  plea  mentioned,  and  therein  stated  to  have 'been 
made,  erected,  and  built  upon  the  edge  and  boundary  of  the  said  piece  or  parcel  of 
land,  on  one  side  thereof  only,  was  made,  erected,  and  built  in  and  upon  the  said 
piece  or  parcel  of  land  on  the  east  side  thereof.  The  pleading  then  identified  the 
parcel  of  land  in  the  first  count  mentioned,  and  in  which  the"  said  plaintiff  was  so 
interested  and  entitled  to  the  said  right  and  profit  (stating  it  as  before),  as  the  piece 
or  parcel  of  land  m  the  second  plea  mentioned.  It  then  averred,  th;it  the  wall  and 
fence  were  erected  and  built  next  the  said  close  of  the  [878]  plaintiff,  in,  upon,  and 
along  the  whole  of  the  .said  east  side  of  the  said  piece  or  parcel  of  ground,  and  the 
said  wall  and  fence  were  there  kept  and  continued  during  all  the  time  mentioned  in 
the  said  second  plea,  as  in  the  said  first  count  of  the  declaration  mentioned  It  then 
averred  t.hat  the  plaintiff  sued  out  his  writ  not  merely  for  taking  the  clay  under  the 
wall  and  fence,  but  also  for  preventing  him  from  taking  and  manufacturing  the  clav 
in  the  residue  of  the  close,  and  described  the  plaintiff's  loss  in  consequence  thereof 

ihe  defendant  rejoined  by  joining  issue  on  the  traverse  to  the  second  plea,  and 
specially  demurredto  the  new  assignment,  on  the  ground  that  it  did  not  shew  any 
right  of  way  over  or  across  that  part  of  the  close  of  the  defendant  in  and  upon  which 
the  said  wall  and  fence  had  been  built,  nor  how,  if  such  a  right  existed,  it  commenced 
nor  at  what  time,  nor  under  whom  such  right  was  claimed,  nor  by  whom  it  was 
granted  ;  and  that  the  same  objection  existed  as  to  the  alleged  right  of  getting  the 
clay.     Joinder  in  demurrer.  o         o  &         t. 

At  the  trial,  the  defendant  had  a  verdict  on  the  issue  in  fact,  but  a  rule  was 
subsequently  obtained  to  enter  up  judgment  for  the  plaintiff,  notwithstanding  that 
verdict.  o        " 

The  demurrer  was  argued  in  the  last  Vacation  Sittings,  (Dec.  6)  by 
Phipson,  in  support  of  the  demurrer.  The  new  assignment  is  clearly  bad  The 
gist  of  the  plaintift's  complaint  is  the  obstruction  to  his  right  of  getting  clay  by  a  wall 
erected  by  the  defendant.  It  is  admitted  upon  the  pleadings,  that  the  laud  upon 
which  the  wall  stands  is  the  defendant's.  The  plaintiff,  therefore,  has  no  cause  of 
action,  unless  he  has  a  right  of  way  over  the  defendant's  land,  for  the  purpose  of 
getting  the  clay.  It  may  perhaps  be  contended  that  the  plaintiff  has  a  way  of 
ro^lT^y  V'"'  «^  defendant's  close;  but  the  pleadings  do  not  contain  any  allegation 
L«79]  to  that  effect.  Indeed,  there  is  not  only  no  allegation  of  the  existence  of  any 
Ex.  Div.  X.— 47 
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light  of  way  over  that  part  of  the  defendant's  close,  but  there  is  no  allegation  of  the 
non-existence  of  any  other  way  by  which  the  clay  could  be  got.  This  question  is  fully 
treated  of  in  the  notes  to  Pomfret  v.  liicroft  (1  "Wms.  Saund.  32.3  a.),  where  it  said, 
that  "  a  way  of  necessity,  when  the  nature  of  it  is  considered,  will  be  found  to  be 
nothing  else  but  a  way  by  grant ; "  and  it  is  added  :  "  This  doctrine  was  fully 
recognised  in  Holmes  v.  Goring  (2  Bing.  76),  in  which  it  was  held,  that  the  grant 
arising  out  of  the  implication  of  necessity  cannot  be  carried  further  than  the  necessity 
of  the  case  requires ;  and  consequently,  that  the  way  of  necessity  ceased,  if  at  anv 
subsequent  period  the  party  entitled  to  it  could  approach  the  place  to  which  it  led  bv 
passing  over  his  own  land."  So  in  Tehbutt  v.  SeUnj  (6  A.  &  E.  787),  where  the  declara- 
tion alleged  that  the  plaintiff  was  entitled  to  the  use  of  a  cistern,  and  that  the  defen- 
dant fastened  up  a  door  and  doorway  leading  to  that  cistern,  and  thereby  prevented 
the  plaintiti'  from  having  access  to  it,  the  judgment  was  arrested,  on  the  ground  that 
the  plaintiff'  had  not  shewn  a  right  to  the  use  of  the  door  and  doorway. 

The  new  assignment  is  therefore  bad  ;  and  the  plaintifl'  cannot  now  object  to  the 
plea,  for  he  has  waived  all  objection  by  this  form  of  pleading.  Norman  v.  Wescomhc. 
(2  M.  &  W.  349),  Robertson  v.  Gantktt  (16  id.  289).  [Parke,  B.  AVe  will  hear  the 
arguments  with  reference  to  the  plea  upon  the  rule.] 

Joyce,  contra.  The  new  assignment  is  good.  The  plaintiff  alleges  that  he  has  a 
certain  light,  and  that  the  defendant  has  obstructed  him  in  the  enjoyment  of  it,  by 
certain  injurious  acts.  The  erection  of  the  wall  is  stated  to  be  the  cause  whereby  the 
plaintiff'  is  wholly  obstructed  in  getting  the  clay.  Suppose  that  the  plaintiff  had  the 
[880]  light  of  getting  water  from  a  well  surrounded  by  a  low  wall,  and  that  the 
defendant  were  to  prevent  him  from  getting  at  the  water  by  building  up  the  wall  to  a 
great  height,  it  could  not  possibly  be  necessary  for  the  plaintiff'  to  state  that  he  had 
the  right  to  put  some  vessel  over  the  small  wall,  which  before  the  obstruction  had 
inclosed  the  well,  for  the  purpose  of  drawing  the  water.  Upon  the  plea  of  not  guilty, 
the  plaintiff  would  have  to  prove  a  total  obstruction  to  his  right.  Suppose  the 
defendant  had  built  a  wall  upon  another  part  of  his  close,  so  as  to  have  created  so 
great  a  flood  as  to  prevent  the  plaintiff'  from  getting  the  clay  :  in  that  case  there  could 
be  no  necessity  for  any  such  allegation  as  that  for  which  the  defendant  contends.  No 
right  of  way  would  be  involved  in  the  question. 

Phipson,  in  reply.  The  right  of  way  is  clearly  involved  in  the  matter  in  dispute. 
The  plaintiff  states  that  his  right  was  obstructed  by  the  wall.  The  matter  is  not  at 
large.  A  general  way  of  necessity  does  not  exist  at  law  ;  so  Lord  Ellenborough,  C.  J., 
in  BuUard  v.  Harrison  (4  M.  &  Sel.  393),  said,  with  reference  to  the  declaration  in 
that  case,  "  It  seems  to  suppose,  that  whenever  a  man  has  not  another  way,  he  has  a 
right  to  go  over  his  neighljour's  close.  But  that  is  not  so."  The  new  assignment 
therefore  is  bad. 

On  the  following  day  (Dec.  7), 

Phipson  shewed  cause  against  the  plaintiff's  rule  to  enter  judgment  for  him  non 
obstante  veredicto.  The  plea  answers  all  that  the  plaintiff"  would  be  bound  to  prove 
in  order  to  support  his  declaration,  namely,  that  the  plaintift''s  right  to  dig  the  clay 
was  obstructed  by  a  wall  built  by  the  defendant  on  the  close.  The  plaintiff  need  not 
prove  an  [881]  exclusion  from  every  part  of  the  close,  and  he  new  assigns,  knowing 
that  the  plea  is  prima  facie  an  answer  to  the  whole  declaration.  The  rule,  that  a  plea 
must  answer  all  that  it  professes  to  answer,  is  subject  to  this  limitation,  that  the  part 
unanswered  is  material  and  the  gist  of  the  action  :  1  Wms.  Saund.  28  a.,  n.  3.  Here 
the  gist  of  the  action  is,  that  the  plaintiff  has  sustained  some  interruption  of  his  right. 
The  case  resembles  the  ordinary  one  of  a  declaration  in  trespass,  for  assaulting,  beating, 
and  bruising,  to  which  "  molliter  manus  imposuit"  is  a  sufficient  plea.  Though  the 
word  "  voluntarily  "  is  generally  used  in  a  declaration  for  an  escape,  it  is  superfluous, 
and  not  necessary  to  the  action  :  1  Wms.  Saund.  34,  n.  1. 

Keating  and  Gray,  in  support  of  the  rule.  The  plea  purports  to  answer  the 
obstruction  quoad  the  whole  of  the  close.  If  the  defence  were  intended  to  be  limited 
to  that  part  of  the  close  occupied  by  the  wall  and  fence,  the  introductory  part  of  the 
plea  should  have  confined  it  accordingly ;  but  the  plea  adopts  the  language  of  the 
declaration.  The  right  alleged  in  the  declaration  is  a  right  of  getting  clay  from  all 
parts  of  the  close  where  clay  could  be  got ;  and  that  right  is  attempted  to  be  justified 
by  the  plea. 
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Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pakke,  "B.  (His  Lordship,  after  stating  the  pleadings,  proceeded  :) — The  first 
<(uestion  in  this  case  is,  whether  the  new  assignment  is  bad  on  special  demurrer. 
This  question  must  be  considered  irrespective  of  the  plea.  The  new  assignment  is  in 
the  nature  of  a  new  declaration.  In  effect  the  plaintiff  says,  "I  do  not  dispute  in  this 
action  the  truth  of  your  plea  ;  my  declaration  is  for  a  cause  of  action  different  altogether 
from  that  which  you  have  answered ; "  or  he  may  say,  "  I  dispute  the  truth  of  your 
jjlea ;  but  my  declara-[882]-tion  is  also  for  another  cause  of  action  from  that  which 
you  have  attempted  to  answer." 

The  question  then  is,  whether  the  new  assignment  is  good.  AVe  think  it  is. 
The  declaration  complains  of  an  injury  to  the  plaintiff's  right  to  get  clay  in  some 
undefined  piece  of  land,  by  the  defendant's  (inter  alia)  erecting  a  wall  and  fence 
thereon.  The  plea  in  form  admits  the  right  to  get  clay  on  some  piece  of  land,  but 
justifies  on  the  ground  that  the  soil  was  the  defendant's  own  freehold,  and  that,  in  the 
part  where  the  wall  was  erected,  the  clay  was  all  got ;  (with  some  other  averments). 

The  particular  form  of  the  plea  will  be  more  fully  considered  hereafter.  Issue 
was  taken  on  this  plea,  by  denying  that  the  clay  was  exhausted ;  and  the  new  assign- 
ment describes  the  land  in  which  the  owner  had  a  right  to  get  the  claj',  by  abutments, 
one  of  which,  on  the  east,  is  the  plaintift"s  own  close ;  and  seeks  to  recover  for  an 
injury  to  that  right  in  another  part  of  the  land  than  that  on  which  the  wall  and  fence 
stood,  by  an  obstruction  by  means  of  the  wall  and  fence,  placed  in  the  extremity  of 
the  defendant's  land,  and  along  the  side  of  the  plaintiff's  close. 

The  defendant  objected,  that  though  the  plaintiff's  right  was  asserted  in  the 
declaration,  and  admitted  by  the  plea,  to  get  clay,  and,  consequently,  as  an  incident 
to  that  right,  to  go  over  every  part  of  the  land  in  which  he  had  a  right  to  get  the 
clay,  for  the  purpose  of  getting  it,  it  did  not  follow  that,  as  an  incident  to  that  right, 
he  had  a  right  to  go  into  the  close  in  any  particular  direction,  or  over  the  defendant's 
strip  of  soil  in  which  the  clay  had  been  gotten ;  and  if  the  plaintiff  could  not  succeed 
in  recovering  damages  on  the  new  assignment,  unless  he  had,  besides  the  right  to  get 
the  clay,  a  right  to  cross  from  his  own  close  in  the  direction  over  the  part  occupied 
by  the  wall  and  fence,  (and  the  language  of  the  new  assignment  created  an  impression 
in  my  mind,  which  has  not  been  removed,  that  such  was  [883]  the  intention  of  the 
pleader,)  I  think  the  new  assignment  would  have  been  clearly  bad  for  not  stating 
the  origin  of  that  right,  by  express  or  implied  grant  from  the  defendant  or  those 
under  whom  he  claims. 

The  declaration  states,  and  the  plea  admits,  no  more  than  a  right  to  get  clay  on 
the  land  when  the  plaintiff  had  got  there,  and  as  an  incident  to  that  right,  to  go  over 
every  part  of  that  land  where  the  clay  was  unexhausted,  and  on  such  parts  where  it 
was  exhausted,  as  it  was  necessary  to  tread  upon,  in  order  to  get  the  unexhausted 
clay  ;  but  the  right  to  go  from  the  plaintiff's  close  over  a  part  where  it  was  unnecessary 
to  go  for  that  purpose,  could  only  exist  by  virtue  of  a  grant  expressed  or  implied  from 
the  defendant  or  his  antecedent,  besides  that  of  getting  the  clay  itself. 

The  objection  would  more  clearly  appear,  if,  instead  of  a  narrow  strip  on  which  a 
wall  or  fence  was  built,  a  space  of  an  acre  had  been  exhausted  and  houses  built  upon 
it :  that  appropriation  of  the  ground  would  have  been  lawful  to  within  a  yard  or  two 
of  the  remaining  clav,  where  it  was  necessary  to  use  that  part  of  the  land  in  order  to 
get  such  clay,  and  if  not  necessary,  then  altogether,  unless  there  had  existed  a  right 
of  way  by  a  distinct  grant,  besides"the  grant  of  the  right  to  get  clay.  And  one  right 
might  well  exist  without  the  other. 

It  might  well  be,  that  a  former  owner  of  the  close  had  granted  the  right  to  get 
clay,  when  the  plaintiff  was  the  owner  of  the  land  on  the  western  side,  and  the  plaintiff 
not  the  owner  of  that  on  the  eastern  side,  and  so  no  way  of  necessity  from  the  eastern 
side  would  have  passed  ;  and  that  there  was  no  express  grant  at  all  of  any  right  of 
way  to  the  close  where  the  clay  was,  or  a  grant  of  a  right  of  way  in  another  direction. 
If  then,  in  order  to  support  this  new  assignment,  such  a  right  would  have  been  necessary, 
the  new  assignment  would  have  been  clearly  bad  ;  and  on  the  argument  it  was  my  strong 
impression  that  it  was  bad,  and  on  that  ground. 

[884]  But  on  subsequent  refiection  and  consideration,  I  think  the  new  assignment 
may  be  supported,  and  is  good  without  relying  on  any  supposed  right  of  way  from 
the  plaintiff's  close  over  the  boundary  where  the  wall  and  fence  were  built,     huppose. 
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for  instance,  the  residue  of  the  close  was  so  narrow,  that,  by  reason  of  the  wall  and 
fence,  the  plaintiff  could  not  get  at  the  clay,  the  new  assignment  would  be  properh- 
framed  to  meet  such  a  case.  It  may  be  that  the  plaintiff  has  access  from  the  other 
sides  of  the  field,  but  that,  when  in  the  field,  the  wall  prevents  him  from  getting  some 
of  the  clay,  not  under  the  wall,  but  incapable  of  being  got  without  treadingon  the 
spot  where  the  wall  stood.  On  the  issue  of  not  guilty  to  the  new  assignment,  such  a 
case  might  have  been  proved,  and  in  order  to  sustain  it  must  have  been  proved,  and 
no  inteiruption  of  the  access  from  the  adjoining  close  by  a  wall,  which  neither  took 
away  any  clay  nor  prevented  the  getting  of  other  clay,  by  occupying  a  spot  which 
would  otherwise  have  been  used  for  the  purpose  of  getting  it,  would  have  been  a 
grievance  within  the  meaning  of  the  new  assignment.  I  think,  therefore,  that  the 
new  assignment  is  good,  and  our  judgment  is  for  the  plaintiff  on  demurrer. 

It  remains  to  consider  whether  the  plea  is  good,  or  the  plaintiff  is  entitled  to  have 
judgment  non  obstante  veredicto.  I  think  the  plea  is  bad  for  two  reasons :  first,  if 
it  had  been  pleaded  as  to  the  part  occupied  by  the  wall  and  fence,  it  would  not  have 
been  a  good  answer,  unless,  besides  averring  that  all  the  clay  had  been  gotten  from 
that  part,  it  had  also  stated  that  the  necessity  for  the  exercise  of  the  incidental  right 
had  ceased,  and  that  it  was  no  longer  requisite  to  go  upon  the  land,  the  site  of  the 
wall  and  fence,  to  get  any  other  clay.  Had  the  plea  been  confined  to  that  site,  and 
complete  as  to  it,  the  plea  would  have  been  a  good  answer  to  the  whole  declaration, 
as  the  land  was  an  undefined  portion,  and  the  defendant  might  have  supposed  that  it 
was  for  that  spot  only  that  the  [885]  plaintiff  proceeded,  undl  he  should  have  newly 
assigned.  But  the  rest  of  the  plea  shews  that  the  defendant  intended  to  justify  for 
more  than  the  site  of  the  wall ;  for  it  states  that  the  wall  was  on  the  side  of  the  "land 
in  which  the  plaintiff  had  the  right,  and  it  contains  no  justification  or  colour  of  justifica- 
tion for  more  than  the  site  of  the  wall.  A  part,  therefore,  of  the  plaintiff's  claim  is 
unanswered.     As  to  this,  the  rule  must  be  absolute. 

Judgment  accordingly. 

Skinner  v.  The  London,  Brighton,  and  South  Coast  Railway  Company. 
Jan.  24,  1850. — On  a  trial  at  Nisi  Prius,  a  variance  appearing  between  the  proof 
and  declaration,  the  plaintiff  applied  to  amend,  under  the  3  &  4  Will.  4,  c.  42, 
s.  23  ;  and  the  Judge  being  of  opinion  that  the  defendant  would  be  prejudiced 
thereby,  made  the  following  order  : — "  Upon  hearing  counsel,  and  by  consent,  it 
is  ordered,  that  the  record  be  withdrawn,  and  that  the  plaintiff  have  liberty  to 
amend  the  declaration  :  " — Held,  that  the  plaintiff  was  bound  to  pay  the  costs  of 
the  day,  notwithstanding  the  order  made  no  mention  of  them. 

[S.  C.  1  L.  M.  &  P.  189 ;  19  L.  J.  Ex.  162.     See  further,  5  Ex.  787.] 

This  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why  he  should  not  pay  to 
the  defendants  the  costs  of  the  day  for  not  proceeding  to  trial  pursuant  to  notice. 

The  action  was  brought  to  recover  compensation  for  injury  done  to  the  plaintiff  by 
the  collision  of  two  railway  trains.  The  trial  commenced  before  the  Lord  Chief  Baron, 
at  the  Middlesex  Sittings  after  last  Michaelmas  Terra,  and  at  the  close  of  the  plaintiff's 
case,  it  was  objected  by  the  defendants'  counsel,  that  there  was  a  variance  between 
the  proof  adduced  and  the  allegation  in  the  declaration,  inasmuch  as  the  declaration 
alleged  that  the  collision  arose  from  a  Croydon  train  running  against  the  train  in 
which  the  plaintiff  was  a  passenger;  whereas  the  fact  proved  was,  that  the  train  in 
which  the  plaintiff  was  a  passenger  ran  into  the  Croydon  train.  The  plaintiffs  counsel 
then  applied  to  the  learned  Judge  to  amend  the  declaration,  and,  it  being  suggested 
by  the  defendant's  counsel  that  they  would  be  prejudiced  by  the  amendment,  the 
following  order  was  made,  and  the  record  withdrawn  : — 

[886]  "  Upon  hearing  Mr.  Watson,  of  counsel  for  the  plaintiff,  and  Mr.  R.  Gurney, 
of  counsel  for  the  defendants,  and  by  consent,  it  is  ordered,  that  the  record  be  with- 
drawn, and  that  the  plaintiff  have  liberty  to  amend  the  declaration. 

"  By  the  Court, 

"R.  Pollock,  Associate." 

Watson  shewed  cause.  The  defendants  are  not  entitled  to  the  costs,  for  the  order, 
which  was  made  "by  consent,"  makes  no  mention  of  them.     The  3  &  4  Will.  4,  c.  42, 
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s.  23,  empowers  the  Judge  at  Nisi  Prius,  in  case  of  variance,  to  cause  the  record  to  be 
forthwith  amended  in  any  particular  not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite  party  cannot  have  been  prejudiced  in  the  conduct  of  his  action, 
upon  such  terms,  as  to  payment  of  costs  or  postponing  the  trial,  or  both,  as  the 
•Judge  shall  think  reasonable  ;  and  if  the  variance  is  such  as  that  the  opposite  party 
may  have  been  prejudiced  thereby,  then  the  Judge  is  empowered  to  cause  the  record 
to  be  amended,  "upon  payment  of  costs  to  the  other  party  and  withdrawing  the 
record,  or  postponing  the  trial,  as  the  Judge  shall  think  reasonable."  The  Judge 
has  a  discretion  as  to  costs,  and  may  allow  the  whole,  or  part,  or  none.  The 
terms  on  which  the  amendment  is  granted  must  be  contained  in  the  order  itself. 
In  this  case  the  Judge  has  exercised  his  discretion,  and  disallowed  the  costs.  But  if 
the  Judge  has  no  discietion  as  to  costs,  and  the  statute  is  to  be  construed  as  imperative, 
then  this  is  not  an  order  in  pursuance  of  it,  but  an  agreement  between  the  parties, 
that  the  record  shall  be  withdrawn  without  costs. 

Bramwell  appeared  to  support  the  rule,  but  was  not  called  upon. 

Pollock,  C.  B.  The  rule  ought  to  be  absolute.  We  must  construe  the  order  as 
made  in  pursuance  of  the  Act  [887]  of  Parliament,  which  gives  the  Judge  at  Nisi 
Prius  power  to  amend,  upon  payment  of  costs  to  the  other  party  and  withdrawing  the 
record,  or  postponing  the  trial.  With  respect  to  the  objection,  that  the  order  makes 
no  mention  of  costs,  whether  the  Judge  has  power  to  make  such  an  order  or  not  is 
immaterial :  for,  if  the  record  is  withdrawn,  or  the  trial  postponed,  the  payment  of 
costs  follows  as  a  matter  of  course.  The  plaintiff  was  not  bound  to  withdraw  the 
record,  but  might  have  insisted  on  going  on  ;  in  which  case  he  would  have  been 
nonsuited,  for  his  counsel  admitted  that  this  was  a  material  variance.  It  was 
suggested  by  the  defendants'  counsel,  that  they  were  deceived  by  the  statement  in  the 
declaration  ;  and  it  appeared  that  in  point  of  fact  they  were  ;  and  I  said  that  I  would 
not  conclude  the  question  of  costs,  but  would  allow  the  record  to  be  withdrawn,  and, 
if  the  plaintiff  was  liable  to  pay  the  costs,  he  must  pay  them. 

Parke,  B.  I  am  of  the  same  opinion.  The  order  is  inaccurately  drawn  up  ;  but 
it  must  be  considered  as  an  order  made  by  the  Judge  at  Nisi  Prius,  in  the  exercise  of 
his  power  under  the  "iSrd  section  of  the  2  &  3  Will.  4,  c.  42,  by  which,  in  case  of  a 
variance  not  material  to  the  merits  of  the  case,  and  by  which  the  opposite  party  could 
not  have  been  prejudiced,  the  Judge  is  empowered  forthwith  to  amend  the  record, 
upon  such  terms,  as  to  payment  of  costs,  &c.,  as  the  Judge  shall  think  reasonable. 
That  amendment  is  made  by  rule  of  Court,  and  on  payment  of  the  expenses  of  that 
rule.  But  if  the  Judge  is  of  opinion  that  the  opposite  party  may  have  been  prejudiced 
in  the  conduct  of  his  action,  then  the  record  is  to  be  amended,  "  upon  payment  of  costs 
and  withdrawing  the  record,  or  postponing  the  trial ; "  and  in  that  case  the  other 
party  is  to  be  allowed  the  expenses  which  might  arise  from  the  doing  that  which  could 
not  be  done  otherwise  than  by  withdrawing  the  record  or  postponing  the  trial.  In 
this  case,  the  [888]  Lord  Chief  Baron  thought  that  the  defendants  would  be  pre- 
judiced by  the  amendment,  and  the  plaintiff  was  obliged  to  withdraw  the  record.  As 
the  order  says  nothing  about  costs,  the  plaintiff'  is  in  the  same  situation  as  if  he  had 
withdrawn  the  record  before  the  jury  were  sworn,  in  which  case  he  would  have  had 
to  pay  the  costs.  But  it  is  contended,  that  we  cannot  travel  out  of  the  order  itself, 
which  appears  on  the  face  of  it  to  have  been  made  by  consent.  Assuming  that  to  be 
so,  and  that  this  is  not  a  transaction  in  the  e.xercise  of  the  statutory  power  of  the 
Judge,  but  an  agreement  between  the  parties,  what  is  the  construction  of  that  agree- 
ment? After  the  jury  are  sworn,  the  defendants  and  the  plaintiff'  agree  that  the 
plaintiff  shall  be  at  liberty  to  withdraw  the  record,  and  the  agreement  is  silent  as  to 
costs.  But  res  ipsa  loquitur.  It  never  could  have  been  intended  that  the  defendants 
were  to  be  prejudiced  by  granting  the  plaintiff  an  indulgence.  Therefore,  although 
there  may  have  been  an  assent  by  the  defendants  to  the  order,  the  plaintiff  is  bound 
to  pay  the  costs.  No  doubt  there  may  be  cases  where  it  is  for  the  benefit  of  both 
parties  that  the  record  should  be  withdrawn  ;  for  instance,  where  neither  is  in  a  con- 
dition to  proceed  with  the  trial.  But  that  was  not  the  case  here,  for  the  record  was 
withdrawn  entirely  for  the  purpose  of  enabling  the  plaintiff  to  avoid  a  nonsuit. 
Therefore,  quacunque  via,  whether  the  record  was  withdrawn  by  order  of  the  Judge 
or  by  agreement  between  the  parties,  the  plaintiff  is  bound  to  pay  the  costs. 

Alderson,  B.  It  is  not  necessary  to  decide  whether  a  Judge  has  power  to  amend 
in  a  case  like  the  present,  without  payment  of  costs.     No  Judge  does  so,  because  he 
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is  supposed  to  decide  on  the  ground  that  the  one  party  was  wrong  and  the  other 
right,  and  that  the  variance,  though  not  material  to  the  merits  of  the  case,  was  such 
as  misled  the  opposite  party,  and  therefore  the  party  who  has  misled  the  other  ought 
to  pay  the  costs  of  putting  himself  right.  [889]  But  I  doubt  whether  the  Act  of 
Parliament  is  to  be  construed  otherwise  than  imperative  as  to  the  payment  of  costs, 
leaving  it  to  the  Judge's  consideration,  whether  he  should  add  to  that  the  withdrawal 
of  the  record,  or  the  postponement  of  the  trial  to  any  other  sittings,  or  to  some  future 
day  in  the  same  sittings.  Now,  if  the  Act  of  Parliament  is  imperative,  this  order 
ought  to  be  construed  in  accordance  with  the  Act.  But,  looking  to  the  very  words  of 
the  order,  and  treating  it  as  an  order  made  by  consent,  I  agree  with  my  Brother 
Parke,  that  it  is  to  be  construed  as  if,  the  plaintifl"  having  no  right  after  the  jury  were 
sworn  to  withdraw  the  record,  the  defendant  had  consented  to  its  withdrawal.  Mr. 
Watson  argued,  that,  where  both  parties  agree  that  the  record  shall  be  withdrawn, 
the  only  effect  that  can  be  given  to  such  an  agreement  is  to  place  the  defendant  in  a 
different  situation  from  that  in  which  he  would  have  been  under  the  statute.  But  he 
had  an  absolute  right  to  try ;  and  so,  when  he  made  the  agreement  he  gave  up  some- 
thing, which  it  cannot  be  supposed  that  he  would  have  done  except  on  payment  of 
costs.  Therefore,  I  am  of  opinion,  that,  whether  the  order  be  construed  literally,  or 
as  made  under  the  Act  of  Parliament,  the  plaintiff  is  bound  to  pay  the  costs. 

Platt,  B.  This  is  a  case  in  which  the  Judge  at  the  trial  thought  that  the  amend- 
ment would  prejudice  the  opposite  party  ;  so  that  the  case  comes  within  one  of  the 
two  branches  of  the  enactment,  which  empowers  the  Judge,  on  payment  of  costs,  to 
order  the  record  to  be  withdrawn, — that  is  one  condition  ;  or,  as  I  read  it,  upon  pay- 
ment of  costs,  to  postpone  the  trial,  the  alternative  being  given.  It  seems  to  me, 
that  this  order  has  not  been  made  in  pursuance  of  the  Act  of  Parliament,  for  the 
principal  matter  which  the  Judge  is  empowered  to  do  has  not  been  done.  The  power 
which  the  statute  confers  is  to  amend  ;  the  rest  merely  amounts  to  a  condition  upon 
which  the  amendment  [890]  is  to  be  made.  Here  nothing  is  ordered  but  the  with- 
drawal of  the  record,  with  liberty  for  the  plaintiff  to  amend  ;  thus  making  the  with- 
drawal of  the  record  a  condition  for  the  liberty  to  amend.  As  the  defendant  has  not 
insisted  on  his  right  to  go  to  the  jury,  but  has  consented  to  withdraw  the  record,  the 
effect  of  that  is  to  place  the  plaintiff'  in  the  same  situation  as  he  was  before  the  jury 
were  sworn ;  in  which  case  he  would  have  been  liable  to  pay  the  costs  of  his  abortive 
attempt  to  try. 

Eule  absolute. 

TowsE  i:  Henderson  and  Another.  June  26,  1850. — A  shipowner  is  entitled  to 
take  merchandise  for  freight  as  ballast  on  board  his  chartered  vessel,  provided 
the  merchandise  occupies  no  more  space  than  ballast  would  have  done. — There 
is  no  undertaking  on  the  part  of  a  shipowner  that  his  vessel  (if  really  fit)  shall 
be  free  from  suspicion  of  unfitness  to  receive  a  cargo  on  board. 

[S.  C.  19  L.  J.  Ex.  163.  Adopted,  Saufhampimi  Steam  Colliery  Company  v.  Clarice,  1870, 
L.  R.  6  Ex.  57  ;  Caior  v.  Great  Western  Insurance  Company  of  New  Yoi'l;  L.  E. 
8  C.  P.  561.     Applied,  fFeir  v.  Union  Steamship  Company,  [1900]  A.  C.  525.] 

Assumpsit  on  a  charter-party  of  affreightment  made  between  the  plaintiff,  the 
owner  of  the  ship  "Argyra,"  and  the  defendant,  whereby  it  was  agreed  that  the 
vessel  should  proceed  from  Singapore  to  Whampoa,  and  there  load  from  the  agents 
of  the  affreighters  a  full  and  complete  cargo  of  tea.  The  declaration,  which  was  in 
the  usual  form,  averred  that  the  ship  was  ready  to  load  her  cargo  within  the  true 
intent  and  meaning  of  the  charter-party,  of  which  the  defendants  had  notice.  Breach, 
that  the  defendants  wholly  refused  to  load  any  tea  whatever  on  board  the  said  ship. 

The  defendants  pleaded  (with  other  pleas  not  material  to  the  present  question), 
fourthly,  that  the  ship  was  not  ready  to  load  her  cargo,  modo  et  forma ;  sixthly,  that 
the  defendants  were  ready  and  willing  to  load  and  put  on  board  the  ship  at  Whampoa 
a  full  and  complete  cargo  of  tea  within  the  time  limited  for  that  purpose,  according  to 
the  true  intent  and  meaning  of  the  charter-party,  whereof  the  master  had  notice. 
Yet  the  defendants  in  fact  say,  that  the  ship,  on  her  arrival  at  Whampoa,  had  on 
board  a  large  quantity  of  noxious  merchandise,  to  wit,  eighty  tons  [891]  of  antimony 
ore,  which  the  master  caused  to  be  shipped  and  received  in  and  on  board  of  the  said 
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ship  at  Singapore,  for  conveyance  to  London  ;  that  teas  shipped  on  board  any  ship  or 
vessel  containing  so  large  a  qliantity.of  such  noxious  merchandise  as  antimony  ore  would, 
by  reason  of  their  proximity  to>uch  noxious  merchandise,  be  greatly  deteriorated  and 
affected,  and  thereby  materially  diminished  in  value.  The  plea  then  stated,  that  the 
master  was  requested  by  the  defendants  to  remove  and  discharge  from  on  board  the 
ship  the  said  antimony  ore,  and  that,  after  such  request,  and  before  the  refusal  of  the 
defendants  as  thereinafter  mentioned,  there  was  reasonable  time  and  reasonable  oppor- 
tunity for  the  master  to  cause  the  noxious  merchandise  to  be  removed  and  discharged 
out  of  the  ship,  but  he  wholly  refused  so  to  do,  and  persisted  in  keeping  the  same  on 
board  of  the  ship,  to  be  therein  conveyed  on  the  said  voyage  to  London  ;  wherefore, 
and  by  reason  of  the  promises  aforesaid,  the  defendants  did  refuse  to  ship  and  put  on 
board  the  ship  any  teas  whatsoever.  .   .     . 

The  plaintiff  joined  issue  on  the  fourth  plea,  and  to  the  sixth  replied  de  injuria. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London  Sittings  after  last  Trinity 
Term,  it  appeared  that  the  master  of  the  chartered  vessel  took  on  board  at  Singapore, 
for  London,  about  eighty  tons  of  antimony  ore,  for  which  freight  was  paid  as  mer- 
chandise, but  which  was  stored  as  ballast,  and  occupied  no  more  space  than  ordinary 
ballast,  leaving  to  the  charterers  the  full  bulk  of  the  vessel,  to  be  loaded  by  them  with 
tea.  The  defendants  in  consequence  refused  to  ship  any  tea,  alleging  that  it  would 
sustain  injury  from  being  loaded  in  the  same  vessel  with  the  antimony.  The  charter- 
party  contained  the  follo^ving  stipulation  :—"  Such  side  dunnage,  consisting  of  sapan 
wood  or  rattans,  as  may  be  required  for  stowing  the  homeward  cargo,  charterers 
at'ents  to  have  the  option  of  putting  on  board  at  Singapore,  at  the  rate  of  two  pounds 
plr  ton  of  [892]  twenty  cwt.  net,  delivered  in  London."  Numerous  witnesses  were 
called  on  the  part  of  the  plaintiff,  to  prove  that  teas  had  been  frequently  brought  to 
this  country  in  ships  having  antimony  on  board  as  ballast,  and  that  the  teas  were  in 
no  way  injured.  On  behalf  of  the  defendants,  evidence  was  adduced  to  shew  that  the 
tea  would  have  been  injured  if  shipped  on  board  a  vessel  having  such  a  description  of 
ballast  on  board.  The  defendants'  counsel  objected,  first,  that  the  charter  being  for 
a  full  and  complete  cargo  of  tea,  everything  to  be  carried  in  the  nature  of  profit  upon 
the  ship  should  be  put  on  board  by  the  charterers,  and  that  the  owner  had  no  right 
to  carry  even  ballast  on  freight  or  profit.  Secondly,  that  the  defendants  were  entitled 
to  a  verdict  on  the  fourth  issue,  inasmuch  as,  although  the  antimony  might  not  be 
absolutely  prejudicial  to  the  tea,  it  cast  a  suspicion  on  the  ship,  and  that  the  owner 
was  bound  to  provide  a  vessel  free  from  all  suspicion.  Thirdly,  that  even  if  this  were 
not  so,  the  custom  of  the  trade  in  chartering  vessels,  which  would  be  engrafted  on  the 
contract,  would  import  that  a  ballast  free  from  all  suspicion  should  be  put  on  board 
the  vessel.  The  learned  Judge  left  it  to  the  jury  to  say,  whether  antimony  ore  was 
a  noxious  merchandise,  and  injurious  to  tea,  and  also  whether  its  presence  on  board 
a  ship  as  ballast  cast  a  suspicion  on  the  vessel.     The  jury  having  found  for  the 

plaintiff,  ,      .      ,  ,        ■  ■  ^        ,.      -a^ 

The  Attorney-General,  in  the  subsequent  term,  obtained  a  rule  nisi  to  set  aside 

the  verdict  on  the  ground  of  misdirection.  .       -   ,  ■      ,    i 

Bovill  commenced  shewing  cause  (January  19),  when  the  Court  having  intimatecl 
their  opinion  that  a  shipowner  may  take  on  board  merchandise  as  ballast,  provided  it 
occupies  no  larger  space  than  the  ballast  would  have  done,  called  on 

[893]  The  Attorney-General  and  Barstow  to  support  the  rule.  They  urged  the 
above  objections. 

Cur.  adv.  vult.  . ,       n    ■       ^.i.  ^ 

Parke  B  now  said  -.—In  this  case,  which  we  have  considered  since  the  argument, 
we  are  all'  of 'opinion  that  the  rule  ought  to  be  discharged.  It  was  an  action  on  a 
charter-party  for  not  providing  a  full  cargo  of  tea  at  Whampoa.  The  question  raised 
by  the  sixth  plea  was,  whether  there  was  on  board  the  vessel  a  cargo  which  would  be 
deleterious  to  the  tea.  Another  plea  denied  the  fact  of  the  ship  being  ready  to  receive 
tea  at  Whampoa.  On  the  trial,  a  great  deal  of  evidence  was  given  on  t^^  P^rt  of  the 
plaintiff,  and  some  evidence  on  the  part  of  the  defendants,  as  to  whether  the  ^^ntimonj 
which  was  taken  on  board  as  ballast,  would  be  prejudicial  to  tea  or  not,  and  that 
question  was  left  to  the  jury,  and,  there  being  evidence  on  both  sides,  it  '^  ^I^o^^'We 
for  us  to  say  that  the  finding  of  the  jury  was  wrong.  The  Court  have  already  d  sposed 
of  another  objection,  namely,  that  the  plaintiff  had  no  right  to  ship  a  part  of  the  cargo  as 
ballast,  for  that  the  defendants  were  entitled  to  the  full  capacity  of  the  ship,  exclusive 
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of  all  other  merchandise,  for  the  purpose  of  storing  tea.  The  Court  has  said  that  the 
owner  may  take  on  board  merchandise  as  ballast,  provided  it  occupies  no  larger  space 
that!  the  ballast  would  have  done,  leaving  to  the  charterer  the  full  space  of  the  vessel 
proper  to  be  filled  with  tea.  We  are  also  of  opinion  that  it  was  no  ground  of  objection 
that  ballast  was  taken  on  board  as  freight,  and  that  the  owner  of  the  ship  received  a 
compensation  for  it.  It  was  then  contended,  that,  although  the  antimony  might  not 
be  actually  prejudicial  to  the  tea,  yet,  if  taken  on  board,  it  cast  a  suspicion  on  the 
tea,  and  that  the  owner  was  bound  to  provide  his  ship  in  such  a  condition  as  to  be 
free  from  suspicion.  However,  my  Lord  Chief  Baron  left  that  ques-[894]-tion  also  to 
the  jury,  and  the  jury  have  found  a  verdict  on  that  issue  for  the  plaiutitf,  and,  looking 
over  the  evidence,  it  appears  to  us  that  the  verdict  was  warranted  by  it.  But  if  not, 
we  all  think,  that  if  the  ship  really  was  fit  to  receive  on  board  a  cargo,  there  is  no 
undertaking  on  the  part  of  the  owner  that  the  vessel  shall  be  free  from  suspicion  of 
unseaworthiness.  It  may  so  happen,  that,  when  the  vessel  arrives  at  the  port,  there 
may  be  a  general  belief  that  she  is  unseaworthy  or  unfit  to  receive  a  cargo  on  board, 
which  would  prejudice  the  charterer ;  but  the  circumstances  of  that  suspicion  cannot 
afl'ect  the  plaintiff's  right  to  receive  the  cargo  on  board  :  all  he  undertook  was,  that 
the  vessel  should  be  really  fit  to  receive  the  cargo  on  board.  We  are  all  of  opinion 
that  the  plaiutitf  was  not  bound  to  have  his  ship  in  such  a  condition  as  to  be  free  from 
all  suspicion.  Then  it  was  said  that  the  ship  should  be  ballasted  accoi'ding  to  the 
usage  and  custom  of  the  trade  in  chartering  such  vessels.  It  may  be  admitted,  that, 
imder  this  charter-party,  the  shipowner  undertakes  that  all  usages  of  trade  prevailing 
on  that  particular  voyage  shall  be  compilied  with.  But,  on  looking  at  the  evidence, 
there  does  not  appear  to  be  any  usage  of  trade  with  respect  to  the  species  of  ballast  to 
be  put  on  board,  beyond  what  the  law  limits  ;  that  is,  that  nothing  should  be  put  on 
board  by  way  of  ballast  that  would  be  actually  injuiious  to  the  cargo.  The  existence 
of  a  usage  of  trade  to  exclude  antimony  is  entirely  out  of  the  question,  because  nobody 
thought  of  taking  antimony  on  board  as  ballast  until  within  the  last  two  or  three 
years  ;  and  it  is  impossible,  therefore,  that  there  should  be  any  established  usage  of 
trade  in  that  respect.  For  these  reasons,  the  Court  are  of  opinion  that  the  verdict  on 
the  principal  issue,  namely,  that  raised  on  the  sixth  plea,  was  perfectly  right. 

\Vith  regard  to  the  other  issue,  we  think,  that,  even  if  the  question  had  been 
properly  left  by  my  Lord  to  the  [895]  jury,  there  was  evidence  amply  warranting  the 
finding  ;  but  we  think  the  case  was  presented  too  favourably  to  the  jury,  and  that  the 
plaintiff  certainly  entered  into  no  engagement  that  the  ship  should  be  free  from 
suspicion,  or  any  condition  to  ballast  it  to  other  than  in  the  ordinary  way  ;  and  there 
is  no  evidence  that  she  was  not  ballasted  in  the  proper  wa}'.  On  the  contrary,  the 
result  of  the  evidence  is,  that  she  was  ballasted  properly ;  and  therefore  we  think  the 
rule  ought  to  be  discharged. 

Eule  discharged. 

^Morris  v.  Phelps.  Jan.  31,  1850. — A  return  having  been  made  by  a  bishop  to  a 
writ  of  fi.  fa.  de  bonis  ecclesiasticis,  annexing  accounts  of  monies  levied  under 
that  and  a  prior  writ  issued  by  another  sequestrator,  the  Court  referred  the 
account  to  the  Master  to  examine  the  deductions  made  from  the  sum  levied,  and 
say  whether  they  were  proper  to  be  allowed,  notwithstanding  the  same  accounts 
had  been  filed  in  the  Ecclesiastical  Court. 

[S.  C.  19  L.  J.  Ex.  165.] 

This  was  a  rule  calling  on  the  Bishop  of  Bath  and  Wells  to  shew  cause  why 
accounts  of  all  monies  levied  under  certain  writs  of  fieri  facias  de  bonis  ecclesiasticis, 
to  him  directed  and  filed,  pursuant  to  a  rule  of  this  Court,  should  not  be  referred  to 
the  Master,  to  examine  the  deductions  made  from  the  sum  levied,  as  stated  in  the 
bishop's  return  to  a  writ  of  sequestration  issued  in  this  action ;  and  to  say  whether 
they  were  proper  to  be  allowed. 

It  appeared  by  the  plaintiff's  affidavit,  that  the  sequestration  mentioned  in  the 
return  issued  on  the  5th  of  September,  1840,  to  Anna  Bradley,  on  her  giving  a  bond 
to  the  bishop  for  her  due  collecting  all  the  tithes  and  profits  of  the  benefice ;  that  the 
plaintiff's  sequestration  issued  on  the  2Gth  of  March,  1849,  with  directions  to  levy 
1'351.  5s. ;  that  the  plaintiff',  finding  that  no  accounts  had  been  filed  in  respect  of  the 
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sequestration  granted  to  A.  Bradley,  caused  her  to  be  cited  in  the  Consistorial  Court 
of  Wells ;  and  that  the  return  now  annexed  to  the  return  of  the  bishop  was  filed  in 
that  Court.  The  affidavit  then  set  out  various  instances  of  charges,  which  were  alleged 
to  be  incorrect  and  unreasonable,  and  ought  to  be  disallowed  ;  and  stated  that  "the 
Consistorial  Court  [896]  declined  to  do  more  than  order  the  accounts  to  be  filed  ;  and 
that,  if  the  accounts  were  investigated,  the  deponent  believed  that  the  said  A.  Bradley 
would  be  found  to  have  been  overpaid. 

Rogers  shewed  cause.  This  rule  was  obtained  on  the  authority  of  Dawson  v. 
Si/mmons  (12  Q.  B.  830),  in  which  case,  upon  a  return  being  made  by  a  bishop  to  a 
fieri  facias  de  bonis  ecclesiasticis,  the  Court  referred  it  to  the  Mastei-  to  say  whether 
the  deductions  made  from  the  sum  levied  under  the  writ  in  respect  of  the  sequestrator's 
charges  were  proper  to  be  allowed.  This  case  is,  however,  distinguishable,  because 
here  the  question  has  been  heard  and  decided  by  the  Consistorial  Court  of  Wells. 
The  effect  of  granting  the  application  would  be  to  render  this  Court  a  Court  of  appeal 
from  the  Consistorial  Court.  If  the  plaintiff  had  been  dissatisfied  with  the  decision 
of  that  Court,  and  had  appealed  from  thence  to  the  Arches,  he  could  not  have  again 
appealed  from  the  Arches  to  this  Court.  Besides,  he  is  the  second  sequestrator,  and 
this  difiiculty  might  arise :  that,  supposing  the  first  sequestrator  applied  to  the 
Consistorial  Court,  which  allowed  certain  deductions,  and  other  deductions  were 
allowed  by  this  Court,  there  would  be  conflicting  decisions  on  the  same  subject-matter. 
A  farther  difiiculty  would  arise  in  this  respect :  it  is  usual  for  sequestrators  to  give  a 
bond  well  and  truly  to  gather  and  receive  the  tithes,  and  to  render  a  just  account : 
Burn's  Eccles.  Law,  tit.  "  Sequestration  : "  if  then  the  sequestrator  appeared  in  the 
Consistorial  Court  and  duly  accounted,  but  his  accounts  were  disallowed  by  this 
Court,  would  the  bond  be  forfeited?  [Parke,  B.  Until  the  12  &  13  Vict.  e.  67,  a 
sequestrator  was  a  mere  bailiff  of  the  bishop,  and  therefore  could  not  sue  in  his  own 
name.]     He  cited  Hubbard  v.  Beckfonl  (1  Hagg.  Con.  307). 

[897]  W.  H.  Cooke  appeared  to  support  the  rule,  but  was  not  called  upon. 

Pollock,  C.  B.  The  rule  must  be  absolute.  It  Avould  be  a  mere  mockery  to  saj'^ 
that  the  plaintiff  must  apply  for  a  mandamus  to  compel  the  bishop  to  account.  That 
mode  of  proceeding  is  certainly  not  necessary  in  this  instance,  any  more  than  in  the 
case  of  a  sheriff.  The  accounts  have  been  returned  to  this  Court,  and  Daicsoii  v. 
Symmons  is  an  authority  for  our  referring  them  to  the  Master,  to  see  whether  the 
deductions  ought  to  be  allowed. 

Parke,  B.  The  case  of  Dauson  v.  Symmons  is  an  authority  in  favour  of  this 
application.  It  is  said  that  we  ought  not  to  interfere,  because  the  question  has  been 
heard  and  determined  in  the  Ecclesiastical  Court.  If  indeed  it  had  appeared  from  the 
affidavits,  that  the  plaintiff  had  appealed  to  that  tribunal,  perhaps  we  should  not 
interfere.  But  that  is  not  shewn  to  be  so.  This  is  the  simple  case  of  a  bishop  making 
a  return  to  a  writ  of  sequestration,  and  the  proper  course  is  to  refer  his  accounts  to 
■  the  Master. 

Aldersox,  B.,  and  Pl.\tt,  B.,  concurred. 

Rule  absolute. 
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